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Supreme  Coubt  of  the  United  States. 


Dec. 


north  and  adjoining  Powderhom  Bayou,  com- 
prising 8<Hue  one  hundred  and  seventy  nine 
acres. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  plaintilTs  derived  their  title  in  this  case 
from  Juan  Cano,  a  colonist,  in  the  empressario 
grant  of  Martin  DeLeon,  and  to  whom  the  com- 
missioner of  that  colony  conveyed  the  league  of 
land  on  the  11th  of  April,  1835. 

Several  objections  are  taken  to  this  deduc- 
tion of  title,  but  it  is  not  material  to  notice 
them  particularly,  as  they  were  before  the  court 
in  the  case  of  White  et  a!,  v.  Burnley,  20  How. 
235,  15  L.  ed.  886,  already  reported,  in  which 
these  several  objections  were  overruled..  The 
only  difference  between  that  case  and  the  pres- 
ent is,  that  the  plaintiffs,  Burnley  and  Jones, 
there  claimed  unaer  a  deed  by  the  commissioner 
668*]  to  a  colonist  by  the  name  of  •Benito 
Morales  for  a  league  of  land  lying  on  the  Mata- 
gorda Bay,  north  and  adjoining  this  grant  to 
Cano.  Both  these  colonists  conveyed  to  Leon- 
ardo Manso,  one  on  the  27th,  the  other  on  the 
20th  May,  1835,  from  whom  the  present  plain- 
tiffs derived  title  to  both  tracts.  Porter,  in  the 
present  suit,  represents  the  interests  of  Jones 
in  the  former,  and  Cook,  the  principal  defend- 
ant in  this,  was  a  defendant  in  that  one.  We 
find  no  question  here,  as  it  respects  the  deduc- 
tion of  title  under  the  grant  of  the  commis- 
sioner, but  was  taken  in  the  former  case,  fully 
considered  and  overruled*  White,  one  of  the 
defendants  there,  and  who  is  a  defendant  here, 
set  up  title  under  a  land-warrant,  which  he  had 
located  within  the  boundaries  of  the  g^rant  to 
Morales,  and,  besides  his  objections  to  the  de- 
du^ion  of  the  plaintiffs'  title,  relied  on  adverse 
possession  of  three  years  imder  the  junior  title. 
In  the  present  case.  Cook  sets  up  a  like  defense 
under  the  location  of  a  head  right  and  survey, 
which  is  within  the  boimdaries  of  the  grant  to 
Cano. 

Among  other  defenses  relied  on  in  the  present 
case,  not  in  the  former,  is  a  plea  in  abatement 
of  a  suit,  commenced  by  Burnley  &  Jones, 
against  certain  defendknts,  for  the  same  cause 


of  action,  including  the  defendant.  Cook,  in  the 
district  court  for  the  county  of  Calhoun.       Tliis 
plea  was  stricken  from  the  record  on  the  groiixi.<t 
that  it  was  put  in  after  the  defendants    lia<i 
pleaded  to  the  merits,  upon  general  principles, 
and  came  too  late.     Aiid,  fui-ther,  that  if  it  had 
been  pleaded  in  seasoA  it  wduld  have  ccwisti- 
tuted  no  bar  to  the  suit  in  this  court.     White 
V.  Whitman,  1  Curt.  494 ;  Piquignot  v.  Pentt.  R. 
Co.  16  How.   104,  and  Wadleigh  v.   Vecusic,    3 
Sum.  165.     It  also  appears  that  the  parties   to 
the  suit  in  the  state  court  were  not  the  same  as 
in  the  present  case. 

The  defendants,  in  the  course  of  the  txdal, 
offered  in  evidence  the  deposition  of  H.  Beau- 
mont, taken  imder  the  30tu  section  of  the  judi- 
ciary act,  which  was  objected  to  and  excluded. 
There  is  no  certificate  by  the  magistrate  that 
he  reduced  the  testimony  to  writing  himself,  or 
that  it  was  done  *by  the  witness  in  his  [*&&9 
presence,  which  omission  is  fatal  to  the  deposi- 
tion.    Elliott  V.  Piersol,  1  Pet.  33.5,  336. 

The  following  portions  of  the  depositions  of 
Moore,  Schwartz,  and  Howeston  were  excluded, 
on  objections  taken  by  the  court.  The  testi- 
mony had  reference  to  the  possession  of  the 
locus  in  quo. 

"Witness  knows  that  said  Cook  and  his  ten- 
ants had  continued  possession  of  said  land  since 
the  fall  of  the  year  1849,  or  early  part  of  the 
winter  of  1849-50;  say  December,  1849,  and 
down  to  the  present  time." 

This  is  in  the  deposition  of  Moore;  the  por- 
tions of  the  testimony  of  the  other  two  are  sub- 
stantially the*  same.  The  depositions  had  been 
taken  de  bene  ease,  without  notice,  in  December, 
1852.  In  January  following  the  depositions  of 
these  same  witnesses  were  taken  on  notice  to 
the  plaintiffs,  and  these  were  given  in  evidence 
by  the  defendants. 

On  lodking  at  the  testimony  in  the  first  depo- 
sitions, it  will  be  seen  that  the  witnesses  had 
testified  to  the  fact  of  the  possession  of  Cook, 
and  of  his  tenants,  naming  them;  and  of  the 
time  the  tenants  held  the  possession;  and  when 
they  left  the  premises;  also,  the  fact  of  the  ten- 
ancy under  the  agreement  with  Cook;  and  of  the 
improvements  made  by  the  tenants.  Whether 
or  not  these  facts  constituted  a  continuous  pos- 


manded.  Lowry  v.  Hall,  2  Watts  &  S.  129,  87  Am. 
Dec.  495. 

Pendency  o<  a  suit  in  a  state  court  of  another 
state  for  same  cause,  in  which  property  enough  has 
been  attached  to  satisfy  the  demand,  is  ground  for 
abatement  of  a  suit  In  U.  S.  circuit  court.  Law- 
rence V.  Remington,  6  BIss.  44 ;  Nelson  v.  Poster,  5 
BIss.  44  :  U.  S.  V.  Dewey,  8  BIss.  501. 

To  sustain  the  plea  of  a  former  action  pending  It 
must  appear  that  the  first  action  Is  for  the  same 
cause  as  the  second.  It  is  not  enough  that  the 
property  In  controversy  in  both  actions  Is  the  same, 
bawley  v.  Brown,  79  N.  Y.  390 ;  Stowell  v.  Cham- 
berlain, 60  N.  Y.  272 ;  Kelsey  v.  Ward,  16  Abb.  Pr. 
98. 

The  pendency  of  an  action  for  goods  sold  at  one 
date  Is  not  a  defense  to  an  action  for  goods  sold  at 
a  subsequent  date.  Zimmerman  v.  Brhard,  83  N. 
Y.  74. 

Both  actions  must  be  for  the  same  cause  and 
against  the  same  parties.  Owens  v.  Loomis,  19 
Hun,  606 ;  Gardner  v.  Clark,  21  N.  Y.  403 :  Geerv 
V.  Webster,  11  Hun,  428 ;  Harris  v.  Johnson,  65  N. 
C.  478;  Prosser  v.  Chapman,  29  Conn.  515. 

Where  two  suits  are  brought  and  the  subject  of 
the  action  and  the  parties  are  the  same  and  the  en- 
tire relief  sought  for  in  one  can  be  obtained  in  the 
other,  the  last  one  brought  should  be  stayed.  Bur- 
lingame  v.  Parce,  12  Hun,  149 ;  People  v.  Northern 
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R.  R.  Co.  53  Barb.  98 ;  McCarthy  v.  Peake,  18  How. 
Pr.  138. 

Proceedings  in  personam  and  in  rem  to  collect 
the  same  demand  do  not  necessarily  Interfere  until 
satisfaction  is  obtained  In  one.  Nelson  v.  Couch. 
15  C.  B.  (N  8.)  99 ;  Harmer  v.  Bell,  7  Moore,  267; 
22  Eng.  L  &  EJ.  62;  The  Kalorama,  10  Wall.  204, 
19  L.  ed.  941. 

A   statutory   arbitration    Is  a   good   defense   in 
abatement  to  a  subsequent  action  between  the  par- 
ties to  recover  a  demand  Included  in  the  submission 
Fahy  v.  Brannagan.  56  Me.  42. 

Party  cannot  defeat  suit  brought  against  him  by 
pleading  the  pendency  of  a  suit  brought  by  him- 
self against  the  other  party.  New  England  Screw 
Co.  V.  Bliven,  3  Blatchf.  240. 

It  Is  no  ground  for  the  abatement  of  an  action  at 
law,  that  a  suit  in  equity  is  pending.  In  which  the 

?1aintiflf  asks  for  a  decree  of  the  same  money,  where 
he  result  of  the  action  may  be  necessary  for  the 
perfecting  of  a  decree  in  that  suit.  Kittredge  v. 
Race,  92  U.  S.  116.  But  see  Williamson  v.  Paxtcm, 
18  Gratt.  475. 

Plea  in  abatement  of  pendency  of  suit  for  same 
cause  of  action  will  not  be  sustained,  if  such  suit  is 
a  nullity,  or  where  the  first  writ  or  complaint  Is  so 
defective  that  no  recovery  could  be  bad,  or  where 
court  bad  no  jurisdiction  of  former  suit.  Phillips 
V.  Quick,  68  111.  524 ;  Rogers  v.  HoskinSr  15  Qa. 
270 ;  Reynolds  v.  Harris,  9  Cal.  888. 
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tmim  bj  Cook  and  his  tenants  from  the  time 
tky  entered  into  possession,  within  the  mean- 
taf  of  the  statute  of  limitations,  can  scarcely 
he  r^iarded  as  a  simple  question  of  fact, 
^pedallj  in  connection  with  the  previous  testi- 
DOQj  of  the  witnesses  on  the  subject  of  their 
iftod  possession.  We  are  inclined  to  think 
tii^  qoestioo  was  rather  one  for  the  jury  under 
wopw  instructions  from  the  court.  All  the 
kds  IS  it  respects  the  possession  had  already 
\jtfa  testified  to  by  the  witnesses  from  the  com- 
ancraient  to  its  termination.  Whether  they 
"osMitute  a  continuous  possession  would  seem 
u>  be  a  mixed  qtiestion  of  law  and  fact. 

We  eome  now  to  the  charge  of  the  court  to 
tk  jury.  The  defendants  put  in  four  prayers 
for  instructions. 

170*]  *1.  "If  L.  Manso  was  an  alien  enemy 
It  the  time  he  executed  the  deed  to  Grayson,  he 
eoBvejed  no  title  through  which  the  plaintiffs 
(ouM  recoTcr." 

This  question  was  before  the  court  in  the 
cue  of  White  et  al,  v.  Burnley,  20  How.  235, 
15  L  ed.  886,  already  referred  to,  very  fully 
mmdered,  and  overruled.  We  need  only  ti 
refer  to  that  case. 

1  "If  the  plaintiffs'  title  was  not  on  record 
ia  the  county  where  the  land  lies,  or  in  the 
iloenl  Land  Office,  at  the  time  the  defendant 
ioeated  his  land-warrant,  and  cdtnpleted  his 
tvrfvj,  and  obtained  his  patent,  he  is  in  the 
positioii  of  an  innocent  purchaser,  and  entitled 
to  recorer." 

The  location  of  Co<^  under  his  land-warrant 
of  the  premises  in  question,  was  made  on  the 
lith  September,  1840,  and  the  survey  thereon 
tk  I5tb  May,  1850.  The  first  location  was 
aader  a  land-warrant  issued  to  Gwartney,  cer- 
tificate No.  990,  and  made  5th  January,  1847. 
But  this  was  abandoned,  and  a  new  one  made 
tt  the  time  above  mentioned,  under  a  certificate 
to  J.  A.  Wells,  No.  5072.  It  appears  from  the 
testimony  of  E.  Linn,  who  has  been  the  legal 
rarreyor  of  the  district  in  Y<^hich  the  premises 
ue  situate,  from  1838  to  1840,  and  from  1847 
U)  the  time  when  his  deposition  was  taken,  that 
u  early  as  1838,  this  survey  of  the  plat  of  eight 
l^sfues  of  L.  Manso,  Cano  and  Morales,  granted 
br  De  Leon,  the  commissioner,  was  laid  down 
on  tbe  public  map  of  the  district,  and  which 
ns  deposited  in  the  General  Land  Office  as  a 
Bitter  of  record.  This,  accordine  to  the  de- 
emoos  in  the  courts  ot  Texas,  deprives  the 
junior  locator  of  the  character  of  an  innocent 
P^nehaser.  ^:k>  does  actual  notice  of  the  prior 
gnnt,  which  is  also  proved  in  the  pres- 
ntcise.  Guilbeau  v.  Mays,  15  Tex.  410,  14 
TeL39L 

3.  ''If  the  plaintiffs'  title  includes  an  island 
wnooaded  by  water,  it  is  bad  as  to  the  island." 

There  is  no  testimony  in  the  case  tending  to 
P^we  tbe  fact. 

i  l^f  the  jury,  from  the  evidence,  can  fairly 
tnd  justly  construe  both  the  plaintiifs'  and 
tWeodants'  title,  so  that  each  can  stand,  it  is 
tlMHT  duty  to  do  so." 

•71*]  •There  is  no  evidence  in  the  case  war- 
noting  such  an  instruction.  Besides,  it  was 
the,  duty  of  the  court  to  construe  the  paper 
^es  of  the  parties. 

IV  court  gave  but  one  instruction  to  the 
prj,  which  was  "that  the  diagram  attached 
to  piaintitfs'  grant  is  evidence  to  show  the  desig- 
U  W, 


nation  and  character  of  the  land  granted,  and 
may  be  used  by  the  jury  for  its  shape  and 
boundaries.  It  appears  to  have  been  surveyed 
by  magnetic  courses  and,  if  the  survey  returned 
by  Beaumont  was  not  surveyed  by  the  magnetic, 
but  by  the  true,  course,  the  jury  must  make  al- 
lowance for  the  difference,  and  Beaumont's  can- 
not be  regarded  as  showing  the  original  survey. 
The  fourth  call  is  from  the  end  of  the  third  line 
with  the  bend  of  the  Laguna  Madre  of  Mata- 
gorda, to  the  beginning." 

The  point  of  the  objection  to  this  charge  is 
that  the  court  permitted  the  jury  to  depart 
from  the  survey  of  the  league  of  land  by  Beau- 
mont, who  had  been  appointed  by  an  order  of 
the  court  to  make  it  according  to  the  courses, 
distances,  and  landmarks  in  the  original  survey 
by  the  government  at  the  time  the  grant  was 
made.  The  survey  on  the  ground  was  made  by 
Beaumont  in  pursuance  of  this  order,  but  a 
civil  engineer,  by  the  name  of  Thelipapa,  made 
the  map  from  field  notes.  He  was  examined 
as  a  witness,  and  stated  that  he  made  the  map 
from  field  notes  furnished  him  by  Beaumont. 
But,  on  comparing  these  field  notes  with  those 
accompanying  the  order  of  survey,  they  were 
found  to  be  different.  He  states  that  he  made 
the  map  from  courses  and  distances  without 
any  call  for  comers.  In  this  respect  the  field 
notes  of  Beaimiont  differed  from  the  original 
field  notes,  as  they  specified,  in  addition  to  dis- 
tances, the  comers  of  the  league  in  the  survey 
by  the  government.  There  was,  also,  some  evi- 
dence that  the  original  survey  was  made  by 
magnetic  courses,  and  the  one  by  Beaumont  by 
the  true  course,  which  might  account  for  the 
difference  between  the  two  surveys.  The  court, 
as  will  be  seen,  suggested  this  to  the  jury,  but 
left  the  question  to  them  to  make  an  allowance 
for  the  difference.  We  perceive  no  objection  to 
this  instruction. 

Upon  the  subject  of  this  survey,  it  is  quite 
apparent  on  the  evidence,  that  the  whole  of  the 
controversy  between  the  parties  consisted  in  a 
difference  of  opinion  as  to  what  line  constituted 
a  boundary  upon  the  bay  of  Matagorda.  The 
defendants  insisting  that  there  is  a  distinction 
to  be  made  between  the  lagunas,  some  of  them 
small,  others  of  considerable  magnitude,  which 
are  formed  by  tidal  currents  extending  into  the 
land  from  the  bay,  and  sometimes  connecting 
with  each  other  along  the  greater  part  of  this 
coast,  and  the  waters  of  the  bay  itself,  while 
the  plaintiffs  insist  that  these  lagunas  belong  to 
the  bay  and  are  parts  of  it,  and  that  *a  [*672 
line  bounded  on  the  lagunas  is  the  same  as 
bounded  on  the  hay.  It  seems  in  this  case 
quite  plain  that  the  grant  to  Cano  was  bounded 
or  intended  to  be  bounded  on  the  bay,  as  the 
first  line  given  in  the  description  of  the  tract 
commences  on  the  bav  and  terminates  at  the 
place  of  beginning,  following  down  the  bends  of 
the  Laguna  Madre,  which  designates  the  bay  or 
great  lake  of  Matagorda. 

There  were  other  exceptions  taken  in  the 
case  to  the  rulings  of  the  court  in  the  progress 
of  the  trial,  such  as  motions  to  postpone  the 
trial,  and  to  change  the  venue,  which  it  is  not 
material  to  notice  further  than  to  say  that  they 
are  not  available  on  a  writ  of  error. 

After  the  best  consideration  \ce  have  been  able 
to  givfg  the  case,  we  think  there  is  no  error  in 
the  judgment  below,  and  it  must  be  affirmed. 
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wheel  and  cutting  apparatus  were  made  to  fol- 
low the  inequalities  of  the  ground  independently 
of  each  other.  These  devices  were  fully  de- 
scribed in  the  spciflcation,  drawings,  and  model, 
and  were  embodied  in  the  construction  of  the 
first  machines.  The  patent,  we  have  seen,  was 
granted  February  10,  1852.  The  first  machine 
was  built  and  successfully  tried  in  the  harvest 
of  1850.  Twenty-one  were  made  and  sold  the 
next  year  (1851),  and  fifty  or  sixty  the  year 
following,  all  entirely  successful. 

The  defendants  set  up  in  their  answer,  and 
gave  in  evidence,  two  patents  for  harvesters, 
which  they  claimed  antedated  this  invention 
of  Dinsmore. 

The  first.  Nelson  Piatt's  of  La  Salle  county, 
Illinois,  June  12,  1841);  the  second,  Alfred 
Churchill's,  Kane  county,  same  state,  March  3, 
1841.  There  is  no  proof  in  the  record  in  re- 
spect to  these  patents.  Whether  any  machine 
was  ever  constructed  under  either  of  them,  or 
went  into  practical  use  if  constructed,  or 
whetlier  each  were  but  an  imperfect  and  aban- 
doned experiment,  are  matters  apparently  re- 
garded by  the  counsel  who  introduced  them  as 
of  no  great  importiince.  Nothing  appears  to  be 
known  in  respect  to  them,  except  that  they 
were  found  among  the  records  of  the  patent 
office,  and  have  relation  to  the  subject  of  grain 
harvesters.*  Whatever  may  have  been  their 
merit,  however,  as  harvesters,  they  can  have  no 
material  bearing  that  we  can  perceive  upon  this 
invention  of  the  complainants,  for,  as  it  re- 
spects the  peculiar  device  for  which  the  present 
patent  was  granted,  it  is  not  to  be  found  in 
either  of  them;  neither  in  the  specification  nor 
claims. 

A  rejected  specification  and  drawing  were 
also  given  in  'evidence  of  £.  P.  Covett,  [*680 
of  Philadelphia,  on  the  part  of  the  defendants, 
on  the  point  of  novelty;  but  this  was  an  appli- 
cation made  to  the  patent  office  as  late  as  1852, 
two  years  after  the  invention  of  Dinsmore. 

This  closes  all  the  evidence  in  the  case  on  the 
question  of  novelty,  and  which  requires  no  fur- 
ther comment. 

The  only  remaining  question  is  as  to  the  in- 
fringement. The  defendant's  answer  itself  goes 
far  towards  making  out  an  infringement, 
stripped  of  the  coloring  generally  given  to  a 
case  stated  in  the  pleadings.  It  is  admitted, 
the  defendant's  harvester  is  constructed  with  a 
main  frame  which  carries  the  working  parts  of 
the  machine — that  is,  the  cutting  apparatus — 
and  to  this  main  frame  is  attach^  a  secondary 
(supplemental)  frame,  which  carries  the  driv- 
ing-wheel. The  secondary  frame,  it  is  said,  is 
not  left  free  to  play  up  and  down,  but  is  pro- 
longed beyond  the  driving-wheel  to  a  standard 
in  the  form  of  an  arc,  that  ri&es  from  the  rear 
of  the  main  frame.  This  standard  is  provided 
at  various  heights  with  holes,  which  secure  said 
secondary  frame,  and  with  it,  the  axle  of  the 
driving-wheel,  at  certain  fixed  distances  above 
the  main  frame.  Defendants  say  that  their 
driving-wheel  is  not  hung  upon  a  crank  shaft, 
and  that  their  main  and  secondary  frames  are 
hinged  in  the  opposite  direction  from  that  in 
which  they  are  attached  in  the  machine  patented 
to  Dinsmore.  We  have  a  model  of  the  descend- 
ant's machine  before  us,  and  the  above  is  a 
pretty  fair  description  of  it;  and  it  will  be  seen 
to  embrace  every  substantial  element  found  in 
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Wxe  conatruction  and  arrangement  of  the  Dins- 
TxioTe  machine.      There  are  the  two  frames,  the 
TTtcvin  and  secondary,  or  supplemental,  the  one 
«vippoTt\ng  the  cutting  apparatus,  the  other  the 
<ix-iving- wheel,  hinging  the  two  frames  together 
in  such  a  way  that  the  driving-wheel  and  cut- 
t.ixig  apparatus  may  each  follow  the  inequalities 
of  the  ground  independently  of  each  other,  and 
iTiay  also  be  bolted  rigidly  together  for  support- 
ing; tlie  cutting  apparatus  at  any  fixed  height. 
Kvcry  advantage  in  reaping  or  mowing  uneven 
or  stony  ground  by  the  new  and  peculiar  device 
of  Dinsmore  in  the  construction  and  arrange- 
ment of  his  machine,  is  found  in  that  of  the 
«81*]  *defcndants.     The  form  in  some  parts  is 
changed ;  their  two  frames  are  hinged  at  diflfer- 
ont  ends,  different  names  are  given  to  the  same 
things,  and  different  mechanical  arrangements 
in  the  gearings  are  used  to  produce  correspond- 
ing results,  and,  as  is  claimed,  better  results, 
<il though  we  perceive  no  evidence  of  this  in  the 

record. 

An  expert,  Mr.  Young,  an  experienced  machin- 
ist, engaged  in  building  this  class  of  machines, 
-who  had  a  model  of  thie  defendants  before  him, 
was  inquired  of  if  he  found  in  its  construction 
two  powers— the  one  for  supporting  the  driving- 
•wheel,  and  the  other  for  supporting  the  cutting 
sipparatus.  He  answered  that  he  did.  He  was 
inquired  of  if  he  found  the  two  frames  hinged 
together  in  such  a  manner  that  the  driving- 
wheel  and  cutting  apparatus  may  each  follow 
the  irregularities  of  the  ground  independently; 
and  also,  if  they  were  bolted  rigidly  together 
for  supporting  the  cutting  apparatus  at  any 
<ie8ired  height.  He  answered  that  he  did.  He 
was  asked  if  he  found  the  driving-wheel  repre- 
sented in  the  model  as  hung  in  a  supplementary 
frame.  He  answered  that  he  did.  Also,  if  he 
foimd  the  supplementary  frame  hinged  at  one 
<;iid  to  the  main  frame.  He  answered  that  he 
did,  and  that  its  opposite  end  could  be  adjusted 
at  various  heights,  or  left  free  as  desired.  Do 
you  find  these  several  parts  so  constructed  and 
arranged  that  the  cutting  apparatus  may  be 
Tield  at  any  desired  height  for  reaping,  or  be  left 
free  to  accommodate  itself  to  the  undulations  of 
tUo  ground,  for  mowing?     He  answered,  he  did. 

Another  witness,  Mr.  Dunning,  supports  in 
«,11  respects  the  evidence  above  given;  and  there 
is  no  substantial  contradiction  of  this  account 
of  the  construction  and  arrangement  of  the  de- 
fendant's machine. 

There  .is  a  good  deal  of  conflicting  evidence 
on  a  point  that  is  not  at  all  controlling  in  the 
case,  namely:  whether  the  defendants'  machine 
would  work  well  in  mowing  without  adjusting 
the  wheel  frame  to  the  standard  firmly  at  a 
given  height.  There  are  respectable  witnesses 
on  both  sides  of  this  question. 

5riic  dectee  below  affirmed. 


616*]   -WILLIAM  H.  SEYMOUR  et  ol.,  Appis,, 

V, 

DAVID  M.  OSBORNE  et  ol. 
(See  8.  C.  11  Wall.  616-660.) 

patent  is  evidence  thai  patentee  ia  original  in- 

vontor  —  recital  ifh   ^^hen   evidence  —  c/aiw, 

^hen     auffwient  —  eommiaaioner^a     deciaion, 

/^h^ifi  final— -re-iaaued  patent,  canatruotion  of 
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— queation  for  court  in  equity  actiona — neu> 
and  uaeful  improvement,  ichat  ia — firat  i»- 
ventor,  who  ia — reaping  machinea — magazine 
aa  evidence, 

A  patent  is  of  itself  prima  facie  evidence  that  the 
patentee  Is  the  original  and  first  inventor  of  that 
which  Is  therein  described  and  secured  to  blm  as 
his  invention. 

Recital  in  letters  patent,  that  the  required  oath 
was  taken  before  the  same  was  f?ranted,  in  the  ab- 
sence of  fraud,  is  conclusive  evidence  that  the  nec- 
essary oath  was  talcen  by  the  applicant  before  the 
letters  patent  were  granted. 

Where  inventions  secured  by  letters  patent  em- 
brace an  entire  machine,  it  is  sufficient  if  it  appear 
that  the  claim  is  coextensive  with  the  Invention. 

Where  inventions  embrace  only  one  or  more  parts 
of  a  machine,  the  part  or  parts  claimed  must  be 
spedfled  and  pointed  out.  ^        ^ 

Where  the  commissioner  accepts  a  surrender  ot 
an  ordinal  patent  and  grants  a  new  patent,  his  de- 
cision in  the  premises,  in  a  suit  for  infringement, 
is  final  and  conclusive,  and  is  not  re-examlnable  in 
such  a  suit. 

All  matters  of  fact  involved  In  the  hearing  of  an 
application  to  reissue  a  patent,  and  in  granting  it, 
are  conclusively  settled  by  the  decision  of  the  com- 
missioner granting  the  apniication. 

Whether  a  reissued  patent  is  for  the  same  in- 
vention as  that  embodied  in  the  original  patent,  or 
for  a  different  one,  is  a  question  for  the  court  in  an 
equity  suit  to  be  determined  as  a  matter  of  con- 
struction, on  a  comparison  of  the  two  instruments, 
aided,  if  necessary,  oy  the  testimony  of  expert  wit- 
nesses 

The  claim  may  be  construed  in  connection  with 
the  explanations  contained  in  the  specifications. 

The  requirement  of  the  patent  act,  that  the  Im- 
provement must  be  new  and  useful,  is  satisfied,  if 
the  combination  Is  new  and  the  machine  la  capable 
of  being  beneficially  used  for  the  purpose  for  which 
it  was  designed.  .        ...  ,  ^ 

He  Is  the  first  Inventor  and  entitled  to  a  patent 
for  his  invention,  who  first  perfected  and  adapted, 
the  same  to  use ;  and  until  the  invention  Is  so  per- 
fected and  adapted  to  use,  it  is  not  patentable  un- 
der the  patent  laws. 

Mere  vague  and  general  representations  in  a 
magazine,  not  suflScienl  to  give  the  nature  and 
operation  of  the  invention,  will  not  support  a  de- 
fense that  the  patentees  are  not  the  original  and 
first  inventors.  ^  ^.     ^i 

Bona  fide  inventors  of  a  combination  may  sup- 

Sress  every  other  combination  of  the  same  Ingre- 
ients  to  produce  the  same  result,  not  substantially 
different  from  what  they  have  invented  and  caused 
to  be  patented.  ^  «,.„,        ,        .     ^ 

Seymour's  and  Palmer's  and  Williams's  patents 
for  improvements  in  reaping  machinery,  held  valid. 

LNo.  65.] 

Argued  A'ou.  2S,  ISIO.    Decided  Jan.  9,  1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York.  .        , 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellants,  to  recover  for  an  al- 
leged infringement  of  a  certain  patent.  A  de- 
cree having  been  entered  dismissing  the  bill, 
the  complainants  took  an  appeal  to  this  court. 

The  case  is  very  fully  stated  in  the  opinion 
of  the  court. 

Meaara.  Geo,  Glfford  and  E.  W.  Stousn* 
toiif  for  appellants: 

The  law  respecting  the  necessarv  quantity  of 
invention  to  sustain  a  patent  is  well  settled,  and 
has  been  ever  since  the  first  administration  of 
the  patent  laws  in  England.  There  has  been 
one  unbroken  line  of  decisions,  to  the  eflfect  that, 
if  the  thing  invented  be  new,  the  quantity  of 
invention  employed  to  produce  it  cannot  be 
measured  from  the  appearance  of  the  thing 
itself,  but  that  the  change  made  must  be  taken 
in  connection  with  the  usefulness  of  the  thing 
produced  by  the  change. 

S  ^3 
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In  the  case  of  Crane's  patent,  which  was  for 
the  use  of  anthracite  and  hot  air  blast  in  the 
manufacture  of  iron,  in  the  place  of  bituminous 
coal  and  hot  air  blast,  the  English  court  of 
common  pleas  said: 

•*We  are  of  the  opinion  that,  if  the  result 
produced  by  such  a  combination  be  either  a  new 
article  or  a  better  article  or  a  cheaper  article 
to  the  public  than  that  produced  before  by  the 
old  method,  such  a  combination  is  an  invention 
or  manufacture  intended  by  the  statute,  and 
may  well  become  the  subject  of  a  patent.*' 

In  the  case  of  Rew  v.  Arkv}right,  Web.  Pat. 
Gas.  71,  Buller,  J.,  said: 

"If  there  be  anything  material  or  new  which 
is  an  improvement  of  the  trade,  that  will  be 
sufficient  to  support  a  patent." 

Mr.  Curtis,  in  his  book  on  patents,  §  25,  3d 
ed..  says: 

"There  are  many  cases  where  the  materiality 
and  novelty  of  the  change  can  be  judged  of 
only  by  the  effect  on  the  result." 

Mr.  Curtis,  after  a  full  examination  of  the 
English  cases,  on  the  subject  of  the  sufHciency 
of  invention  to  support  a  patent,  at  section  39, 
concludes  thus: 

"It  appears,  then,  according  to  English  au- 
thorities, that  the  amount  of  invention,  as  being 
sufficient  or  insufficient  to  support  a  patent, 
may  be  estimated  from  a  compound  view  of  the 
change  effected  and  the  consequences  of  that 
change.  The  change  alone  may  be  very  slight 
or,  in  point  of  fact,  accidental;  yet,  if  it  leads 
to  consequences  and  results  of  great  practical 
utility,  and  others  above  mentioned,  the  condi- 
tion of  a  sufficiency  of  invention  is  satisfied." 

The  rule  is  the  same  in  this  country. 

In  Furhush  v.  Cook,  2  Fish,  Pat.  Cas.  668,  it 
was  held,  Curtis,  J.: 

"If  the  patentee  first  made  a  new  and  useful 
combination,  he  is  entitled  to  a  patent  for  it." 

It  was  also  held  in  that  case  as  follows : 

"It  is  decisive  evidence  that  a  new  mode  of 
operation  has  been  introduced  if  the  practical 
effect  of  the  new  combination  is  either:  a  new 
effect  or  a  materially  better  effect,  or  as  good 
an  effect  more  economically  attained.  And  in 
such  case  it  is  not  material  how  much  study, 
thought,  time,  expense,  or  experiment  was  re- 
quired to  make  the  change." 

The  action  of  the  Commissioner  of  Patents,  in 
accepting  a  surrender  of  a  patent  and  granting 
a  reissue,  is  conclusive  that  the  prerequisites  to 
the  surrender  did  exist  imless  fraud  be  shown. 

Siimpson  v.  Railroad  Co,  4  How.  380;  Rail- 
road Co,  v.  Stimpsofif  14  Pet.  448;  Woodtoorth 
y.  Stone,  3  Story,  749,  753;  Allen  v.  Blunt,  3 
Story,  742,  743 ;  Carver  v.  Manufacturing  Co.  2 
Story,  432;  Goodyear  v.  Day,  2  Wall.  Jr.  283; 
O'Reilly  v.  Morse,  15  How.  112;  Battin  v.  Tag- 
gert,  17  How.  84,  15  L.  ed.  41 ;  Allen  v.  Blunt,  2 
Wood.  &  M.  138;  French  v.  Rogers,  1  Fish.  Pat. 
Cas.  133. 

In  the  case  of  Woodworth  v.  Stone,  3  Story, 
749,  and  2  Kobb,  Pat.  Cas.,  Judge  Story  holds 
thus: 

"I  have  already,  in  another  cause,  had  occa- 
sion to  decide  that,  where  the  Commissioner  of 
Patents  accepts  a  surrender  of  an  old  patent 
and  grants  a  new  one,  under  the  act  of  1836, 
chap.  357,  his  decision  being  an  act  expressly 
confided  to  him  by  law,  and  dependent  upon  his 


judgment,  is  not  re-examinable  elsewhere; 
that  the  court  must  take  it  to  be  a  lawful 
cise  of  his  authority,  unless  it  is  apparent  upor 
the  very  face  of  the  patent  that  he  has  ex,- 
cceded  his  authority,  and  there  is  a  dear  repug- 
nancy between  the  old  and  the  new  patent,  or 
the  new  one  has  been  obtained  by  collusion  l>e- 
tween  the  commissioner  and  the  patentee." 

A  patent  may  be  valid,  and  may  have  been 
held  so  to  be  by  a  court,  without  being  broad 
enough  to  cover  the  whole  invention.  In  sucH 
cases  the  act  of  Congress  tenders  the  patentee 
relief  by  reissuing  to  make  his  claim  broader. 

The  statute  does  not  limit  the  right  to  reissue 
to  cases  where  the  surrendered  patent  was  void, 
but  it  expressly  gives  this  right  also  where  tlie 
patent  is  inoperative;  meaning,  of  course,  inop- 
erative to  cover  all  the  patentee  has  a  right  to. 

Law,  Am.  Dig.  612,  616. 

This  has  been  repeatedly  held,  both  by  tlie 
Supreme  Court  and  in  the  several  circuits.  In 
the  case  of  Goodyear  v.  Day,  2  Wall.  Jr.  283, 
in  the  district  of  New  Jersey,  the  court  ex- 
pressed the  principle  in  the  following  words : 

"The  mistake  of  claiming  too  little  in  the 
original  patent  has  an  equal  claim  to  correction 
with  that  of  claiming  too  much." 

The  decision  in  the  Supreme  Court  in  the 
case  of  Battin  v.  Taggert,  17  How.  83,  15  L.  ed. 
40,  is  also  in  point. 

To  determine  whether  or  not  a  patent  is  good 
as  a  reissue,  the  court  will  look  to  only  two 
things:    First,  te  what  was  the  invention  actu- 
ally made  by  the  patentee  and  made  known  in 
the  original  patent;  second,  te  what  invention 
is  covered  by  the  patent  which  is  sought  to  be 
enforced.     The  comparison  of  the  court  will  be 
only  between  such  mvention  and  such  pat  en  t, 
and  when  it  finds  that  the  patent  is  no  broader 
than  such  invention,  it  will  be  found  to  be  no 
broader  than  it  ought  to  be.     The  comparison 
should  not  be  between   previous   reissues  nor 
between  the  existing  patent  and  any  previous 
reissue  which  has  been  surrendered,  or  between 
the  original  and   any  previous   reissue  which 
has  been  surrendered;   but  it  should  be  only 
between  the  existing  reissue  and  the  invention 
made  by  the  patentee  and  made  known  in  the 
original  patent. 

In  the  case  of  French  v.  Rogers,  1  Fish.  Pat. 
Cas.  138,  Judge  Kane  and  Justice  Grier  held 
thus : 

"The  surrender  and  the  reissue,  no  matter 
how  often  they  recur,  are  reciprocal— each  in 
consideration  of  the  other — forming  together 
but  a  single  act." 

In  an  earlier  case,  that  of  Sloai  v.  Spring, 
Justice  Grier,  in  charging  the  jury,  said: 

''A  ditlerence  in  the  description  of  these  two 
patents  does  not,  necessarily,  make  them  de- 
scribe different  inventions,  as  the  inventor  is 
authorized  by  law  to  correct,  in  the  reissued 
patent,  all  the  errors  or  deficiencies  in  the  first, 
and  make  the  second  what  he  might  have  made 
the  first." 

See,  also,  O'Reilly  v.  Morse,  16  How.  112. 

A  very  early  and  leading  case  on  the  subject 
of  prior  inventions,  was  that  of  Bedford  v. 
Hunt,  1  Mason,  302,  which  was  contested  by  two 
very  able  counsel  on  each  side,  and  was  before 
the  most  distingiiished  judge  of  his  time. 

On  this  question  Judge  Story  instructed  the 
jury  that— 
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^The  first  inventor  who  has  put  the  invention 
is  pnetiee,  and  he  only,  is  entitled  to  a  patent." 

In  fpeaking  of  the  rights  of  the  defendant  he 
aid: 

*'H^  may  stand  upon  the  defense,  that  the 
pkintifT  is  not  Uie  first  inventor  who  put  the 
nrreation  in  use." 

'^lie  intent  of  the  statute  was  to  guard 
i^tinst  defeating  patents  by  the  setting  up  of  a 
prior  invention,  which  had  never  been  reduced 
to  practice.  If  it  were  the  mere  speculaticm  of 
t  philosopher  or  a  mechanician,  which  had 
KTCf  been  tried  by  the  test  of  experience,  and 
BCTV  put  into  actual  operation  by  him,  the 
sw  woald  not  deprive  a  subsequent  inventor, 
vbo  had  employed  his  labor  and  his  talents  in 
voxiiofi  it  into  practice,  of  the  reward  due  to  his 
iB|!cniiity  and  enterprise." 

Mudi  less  would  the  law  deprive  him  of  his 
iiTe&tian  by  virtue  of  a  prior  experiment,  which 
proved  only  a  failure. 

See.  also,  Iteed  v.  Cutter,  1  Story,  500 ;  Wood- 
(oA  V.  I'afker^  1  Gall.  438;  Waahhum  v.  Oould, 
I  Story,  122;  Allen  v.  Blunt,  2  Wood.  &  M. 
121;  Curt.  Pat.    %   43. 

la  the  case  of  Parkhurgf  t.  Kinsman,  I 
Bktdif.  488,  494,  the  court  says: 

''Cnide  and  imperfect  experiments,  equivocal 
IB  their  results,  and  then  given  up  for  years, 
euBot  be  permitted  to  prevail  against  an  origi- 
u\  inventor,  who  has  perfected  his  improve- 

8%d:l€9  V.  Borden,  3  Blatchf.  535;  Hindm. 
Piit,  ed.  printed  at  Harrisburgh,  Pa.,  1847, 
pp.  106-109. 

Judge  Leavitt,  in  the  case  of  Judaon  v.  Moore, 
1  Fish.  Pat.  Cas.  544,  tried  in  the  district  court 
olOhio  in  1860,  in  charging  the  jury,  said: 

"Neither  will  experiments  defeat,  even  if 
kiKMni  to  the  patentee,  if  it  appear  that  he 
prosecuted  such  experiments  to  final  success." 

See,  also.  AUen  v.   Hunter,  6  McLean,  321; 

foote  V.  HiUhy,  2  Blatchf.  26G ;  Bowe  v.  Under- 

tooi,  1  Fish.  Pat.  Cas.  160,  Sprague,  J.,  1854; 

,   i^tMoiM  V.  Mayor  of  New  York,  I  Fish.  Pat. 

Cu.  252,  Hall,  J.,  1856. 

A  leading  case  on  this  subject  is  that  of 
C4koon  V.  Ring,  1  Fish.  Pat.  Cas.  399,  which 
liis  tried  before  Justice  Clifford,  in  the  district 
of  Maine,  in  1859.  In  that  case  the  learned 
justice,  in  charging  the  jury  and  speaking  of  a 
Bicfaine  set  up  against  the  patent,  as  a  prior 
iarention,  said : 

Tnless  it  appears  to  your  satisfaction  that 
■Q^  machine  was  actually  used  as  a  seed  sower, 
a  sowing  seed  for  agricultural  purposes,  you 
are  warranted  in  presuming  that  it  was  a  mere 
cxpenmeiit;  and  if  so,  you  are  instructed  that 
it  would  not  inralidate  the  plaintiff's  patent, 
provided  Cahoon  was  an  original  inventor  of 
his  improvements,  without  knowledge  of  that 
Biduiie,  and  did  not  derive  any  of  them  from 
Uce." 

J  (met  V.  Pearce.  1  Web.  Pat.  Cas.  122. 

Mr.  D.  Wrtslat  for  appellees. 

Mr.  .Tnstice  Clifford  delivered  the  opinion  of 
fte  court: 

(ootroversies  respecting  the  infringement  of 
I^^ters  patent  possess,  in  many  cases,  a  degree 
of  importanoe  much  b^ond  the  profits  or  dam- 
ages daimed  for  the  alleged  unlawful  use  of  the 

^u^ou,  as  the  pleadings  usually  put  in  issue, 
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in  one  form  or  another,  the  validity  of  the  let- 
ters patent  alleged  to  be  infringed,  and  fre- 
quently involve,  directly  or  indirectly,  the  same 
inquiry  in  regard  to  the  letters  patent  set  up  in 
defense  as  superseding  the  patent  on  which  the 
suit  is  founded.  Such  being  the  state  of  the 
pleadings,  the  result,  whatever  it  may  be^ 
•whether  for  the  party  suing  or  for  the  party 
defending,  must  oftentimes  determine  rights  of 
property  of  much  greater  value  than  the  amount 
of  the  profits  or  damages  claimed  for  the  al- 
leged infringement  of  the  letters  patent. 

Inventions  secured  by  letters  patent  are  prop- 
erty in  the  holder  of  the  patent,  and  as  sucn  are 
as  much  entitled  to  protection  as  any  other 
property,  consisting  of  a  franchise,  during  the 
term  for  which  the  franchise  or  the  exclusive 
right  is  granted. 

Letters  patent  are  not  to  be  regarded  as 
monopolies,  created  by  the  executive  authority 
at  the  expense  and  to  the  prejudice  of  all  the 
community  except  the  persons  therein  named 
as  patentees,  but  as  public  franchises  granted  to 
the  inventors  of  new  and  useful  improvemente 
for  the  purpose  of  securing  te  them,  as  such  in- 
ventors, for  the  limited  term  therein  mentioned, 
the  exclusive  right  and  liberty  to  make  and  use 
and  vend  te  others  te  be  used  their  own  inven- 
tions, as  tending  to  promote  the  progress  of 
science  and  the  useful  arts,  and  as  matter  of 
compensation  te  the  inventors  for  their  labor, 
teil,  and  expense  in  making  the  inventions,  and 
reducing  the  same  to  practice  for  the  public 
benefit,  as  contemplated  *by  the  Consti-  [*534 
tution  and  sanctioned  by  the  laws  of  Congress; 

Five  several  letters  patent  were  owned  by  the 
complainants  when  the  present  suit  was  com- 
menced, and  they  allege  in  the  bill  of  complaint 
that  the. respondents  have  infringed  their  exclu« 
sive  righte  as  secured  te  them  in  each  and  every 
one  of  those  letters  patent.  Four  of  the  letters 
patent  are  reissued  letters  patent,  and  are  num- 
bered and  described  as  follows:  (1)  Reissued 
letters  patent  No.  4,  dated  January  1,  1861,  for 
a  new  and  useful  improvement  in  harvesters, 
being  one  in  a  second  reissue  of  two  separate 
patente,  on  amended  specifications,  as  more  fully 
explained  in  the  pleadings  and  the  patente  an- 
nexed to  the  printed  record.  (2)  Reissued  let- 
ters patent  No.  1682,  dated  May  31,  1864;  also 
for  a  new  and  useful  improvement  in  harvesters, 
being  the  second  reissue  from  the  before-men- 
tioned reissue  when  the  invention  was  divided 
into  two  parts.  They  both  purport  to  be 
founded  upon  the  original  patent  granted  to 
Aaron  Palmer  and  Stephen  G.  Williams,  dated 
July  1,  1851,  which  was  for  a  new  and  useful 
improvement  in  harvesters,  and  the  reissued 
patents  were  duly  extended  for  seven  years  from 
the  expiration  of  the  original  term.  (3)  Re- 
issued letters  patent  No.  72,  dated  May  7, 
1861,  being  a  reissue  of  one  of  three  parts 
of  a  prior  reissue  of  the  original  patent, 
dated  July  8,  1851,  which  was  granted  to  Wil- 
liam H.  Seymour  for  a  new  and  useful  improve- 
ment in  reaping  machines.  (4)  Reissued  let- 
ters patent  No.  1683,  dated  May  31,  1864,  being 
a  reissue  of  another  of  the  three  parts  of  the 
prior  reissue  of  that  patent,  as  more  fully  ex- 
plained in  the  pleading;  the  charge  being  that 
the  respondente  have  infringed  the  first  claim. 
( 5 )  Superadded  to  those  several  charges  against 
the  respondente  is  the  further  one  that  they 
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ATe  also  infringed  certain  original  letters  pat- 
nt  owned  by  the  complainants,  dated  January 
4,  1854,  which  secures  to  them,  as  assignees  of 
'aimer  and  Williams,  certain  other  new  and 
seful  improvements  in  grain  harvesters  be- 
ides  those  embodied  in  the  several  reissued  lel- 
ers  patent  to  which  reference  has  been  made. 
i35*]  *Founded  upon  those  several  letters 
atent,  the  bill  of  complaint,  which  is  drawn  in 
he  usual  form,  alleges  that  the  respondents 
ave  unlawfully  made,  and  used  and  vended  to 
thers  to  be  used,  the  respective  inventions 
herein  described,  and  the  complainants  pray  for 
n  account  and  for  an  injunction.  Service  was 
lade  upon  the  respondents,  and  they  appeared 
nd  filed  an  answer,  setting  up  several  defenses 
0  each  of  the  patents  described  in  the  bill  of 
omplaint.  Responsive  to  the  answer  the  com- 
lainants  filed  the  general  replication,  and  the 
ause  being  at  issue  they  put  in  evidence  the  five 
everal  letters  patent  on  which  the  suit  is 
funded,  the  respondents  consenting  that  copies 
f  the  same,  and  of  the  respective  certificates  of 
ztension  mentioned  in  the  pleadings,  might  be 
abstituted  in  the  record  in  the  place  of  the 
riginals  as  introduced  in  evidence. 

Other  proofs  were  introduced  and  the  parties 
rere  fully  heard,  but  the  circuit  court  was  of 
he  opinion  that  the  proofs  introduced  by  the 
omplainants  were  not  sufficient  to  show  any 
ttfringement  of  their  rights  and,  accordingly, 
ntered  a  decree  for  the  respondents,  dismissing 
he  bill  of  complaint.  Dissatisfied  with  that 
onclusion  the  complainants  appealed  to  this 
ourt  and  now  seek  to  reverse  that  decree. 

Separate  defenses  having  been  set  up  in  the 
nswer  to  each  of  the  five  tetters  patent,  it  will 
e  necessary  to  a  clear  understanding  of  the 
ontroversy,  and  to  prevent  any  misunderstand- 
ag  as  to  the  views  of  the  court,  to  describe 
omewhat  more  fully  the  nature  of  the  several 
iventions  and  the  objects  which  they  were  de- 
lved to  accomplish. 

I.  Explained  in  general  terms,  the  invention 
ecured  in  the  first-mentioned  reissued  patent, 
umbered  four,  consists  in  arranging  an  auto- 
latic  sweep  rake  in  a  harvesting  machine  in 
ach  relation  to  a  quadrant-shaped  platform, 
pon  which  the  cut  grain  falls  as  it  is  cut,  that 
b  shall  vibrate  over  the  same  at  suitable  inter- 
als  to  discharge  the  cut  grain  in  gavels  upon 
he  ground. 

Specific  description  is  given,  in  the  first  place, 
f  tne  frame  of  the  machine,  which,  as  repre- 
i36*]  sented,  is  composed  *of  three  longitudi- 
lal  beams  and  two  transverse  beams  securely 
astened  to  each  other  at  their  points  of  inter- 
ection.  Next  follows  a  reference  to  the  driv- 
Qg-wheel,  which,  as  represented,  is  placed  be- 
ween  the  outer  longitudinal  beam  and  the  ccn- 
ral  beam,  having  its  bearings  on  arched  sup- 
orts  or  brackets  rising  from  each  of  the  beams 
omposing  the  frame.  Guard  fingers,  through 
rhich  a  sickle  vibrates,  are  secured  upon  the 
ront  edge  of  a  platform  shaped  like  a  quadrant 
T  sector  of  a  circle,  of  which  the  arm  or  lever 
hat  carries  the  rake  head  forms  the  radius,  and 
he  fulcrum  pin  on  which  the  arm  or  lever 
ibrates  constitutes  the  center,  the  whole  oper- 
ting  so  that  the  grain  is  swept  round,  on  an  arc 
if  a  circle,  and  discharged  m  gavels  upon  the 
pround  behind  the  driving-wheel. 

Minute  details  of  all  the  other  elements  of 


the  machine  are  also  given  in  the  subsequent 
parts  of  the  specifications,  and  of  their  modes 
of  operation,  and  the  specification  concludes 
with  the  claim  wliich,  in  substance,  is  discharg- 
ing the  cut  grain  from  a  (juadrant-shaped  plat- 
form on  which  it  falls  as  it  is  cut,  by  means  of 
an  automatic  sweep  rake  vibratinp^  over  the 
same,  substantially  as  described,  which  must  be 
understood  as  referring  back  to  the  description 
contained  in  the  bod^'  of  the  specification. 

II.  Two  combinations  are  mentioned  in  the 
specification  of  the  reissued  letters  patent  No. 
1682,  but  it  is  only  necessary  to  refer  to  the 
first,  as  it  is  not  alleged  that  the  respondents 
have  infringed  the  second  claim.  Described 
separately,  the  ingredients  of  the  first  claim  are 
as  follows :  ( 1 )  The  cutting  apparatus  to  sever 
the  standing  stalks  of  grain;  (2)  the  quadrant- 
shaped  platform  arranged  behind  the  cutting 
apparatus  to  receive  the  severed  stalks  of  grain 
ns  they  fall;  (3)  the  sweep  rake  and  the  de- 
scribed, mephanism  to  operate  the  same  in  such 
manner  that  the  teeth  shall  move  in  circular 
curves  over  the  platform  when  they  are  acting 
on  the  grain. 

Reference  must  also  be  made  to  the  other  two 
reissued  letters  patent  embraced  in  the  plead- 
ings. Both  have  respect  to  an  improvement 
made  in  reaping  machines,  and  they  were 
*both  granted  to  secure  material  parts  [•SST 
of  an  original  invention  once  before  surrendered 
and  reissued  because  the  letters  patent  were  de- 
fective and  inoperative.  Before  the  term  of  the 
original  patent  expired,  the  patents  were  ex- 
tended for  the  further  term  of  seven  years. 

III.  Number  seventy-two  consists  in  con- 
structing the  platform  of  a  reaping  machine, 
upon  which  the  cut  grain  falls  as  it  is  cut,  in 
the  shape  of  a  quadrant,  or  of  a  sector  of  a 
circle,  placed  just  behind  the  cutting  apparatus, 
and  in  such  relation  to  the  main  frame  that  the 
grain,  whether  raked  olf  by  hand  or  by  machin- 
ery loci^ted  behind  the  cutting  apparatus,  can 
be  swept  around  on  the  arc  of  a  circle  and  be 
dropped,  heads  foremost,  on  the  ground  far 
enough  from  the  standing  grain  to  leave  room 
for  the  team  and  machine  to  pass  between  the 
gavels  and  the  standing  grain  without  the  ne- 
cessity of  taking  up  the  gavels  before  the  ma- 
chine comes  round  to  cut  the  next  swath. 

IV.  They  also  accoutred  title  to  the  invention 
secured  in  the  remaining  reissued  letters  patent 
mentioned  in  the  bill  of  complaint,  to  wit,  num- 
ber 1083;  but  it  will  be  sufficient  to  refer  to  the 
first  c]aim  of  the  same,  as  the  second  is  not  the 
subject  of  controversy  in  this  suit. 

As  described  in  the  specification  the  ingredi- 
ents of  the  first  claim  are  the  cutting  apparatus 
to  sever  the  stalks,  the  reel  to  incline  tne  heads 
of  the  stalks  towards  the  cutting  apparatus, 
and  the  quadrant  shaped  platform,  located  in 
the  rear  of  the  cutting  apparatus,  to  receive  the 
cut  stalks  as  they  fall  before  the  operation  of 
the  sweep  rake  begins. 

Designed  as  the  improvements  were  to  accom- 
plish the  same  object  as  the  other  two  improve- 
ments previously  described,  the  patentees  or 
owners  of  the  several  letters  patent  elected  to 
compromise  rather  than  litigate,  and  the  result 
was  that  the  entire  interest  hecanne  ultimately 
vested  in  the  appellants. 

V.  Patented  improvements  in  the  method  of 
transferring  motion  from  the  driving  wheel  of 
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I  Rtpiiig  madiiiie  to  the  rake  on  the  platform 
i^  the  madiiiiey  and  in  the  method  of  hanging 
t^  rtd  so  as  to  dispense  with  any  post  on  the 
538 'j  side  *of  the  machine  next  the  grain,  were 
tUo  acquired  by  the  appellants  as  a  part  of  the 
mta/t  arrangement,  and  tliey  charge  in  the  bill 
ol  oonplaint  that  the  second  claim  of  the  orig- 
inal letters  patent,  embodying  that  improve- 
Bteot  is  also  infringed  by  the  respondents. 

Power  to  grant  letters  patent  is  conferred  by 
law  upon  the  Commissioner  of  Patents,  and 
TiMn  that  power  has  been  lawfully  exercised, 
aad  t  patent  haa  been  duly  granted,  it  is  of  it- 
idf  pnma  facie  evidence  that  the  patentee  is  the 
(viginal  and  firat  inventor  of  that  which  is 
thmtn  described,  and  secured  to  him  as  his  in- 
va^tm.    White  v.  Allen,  2  Cliff.  228. 

Persons  seeking  redress  for  the  unlawful  use 
of  letters  patent,  in  which  they  have  an  inter- 
nt,  are  obliged  to  alle|:e  and  prove  that  they, 
or  those  under  whom  they  claim,  are  the  orig- 
inal and  first  inventors  of  the  improvement  em- 
bodied in  the  letters  patent  on  which  the  suit  is 
ioosded,  and  that  the  same  have  been  infringed 
br  the  party  against  whom  the  suit  is  brought. 

Undoubtedly,  the  burden  to  establish  both  of 
tkwe  allcgatitos  is,  in  the  first  place,  upon 
tbe  party  instituting  the  suit,  as  they 
lie  at  the  foundation  of  every  such  claim, 
bat  the  law  is  well  settled  that  the  let- 
ters patent  in  question,  where  they  are  intro- 
duced in  evidence  in  support  of  the  claim,  if 
t^  are  in  due  form,  afiTord  a  prima  facie  pre- 
raraption  that  the  first-named  allegation  is  true, 
lad  the  rule  is  equally  well  settled  that  that 
presumption,  in  the  absence  of  satisfactory 
proof  to  the  contrary,  is  sufficient  to  entitle  the 
Mrtr  instituting  the  suit  to  recover  for  the  al- 
te^  violation  of  the  exclusive  ri^ts  secured 
to  him  in  the  letters  patent. 

Arailing  themselves  of  that  rule  of  law,  the 
complainants  in  this  case  introduced  the  five 
lereral  letters  patent  on  which  the  suit  is 
kandfid^  and  they  contend  and  well  contend 
t^t  their  effect  as  evidence  is  to  cast  the  bur- 
da  of  proof  upon  the  respondents  to  show  that 
the  respective  patentees  are  not  the  original  and 
539*3  first  inventors  of  the  improvements  •em- 
bodied in  the  several  letters  patent,  as  they 
bare  alleged  in  their  answer. 

Parties  defendant,  sued  as  infringers,  are  not 
allowed  in  an  action  at  law  to  set  up  the  defense 
of  a  previous  invention,  knowledge,  or  use  of  the 
thing  patented,  unless  they  have  given  notice 
of  such  a  defense  thirty  days  before  the  trial, 
tad  have  stated  in  the  notice  "the  names  and 
plaeea  of  residence  of  those  whom  they  intend 
to  prove  to  have  possessed  a  prior  knowledge  of 
the  thing,  and  where  the  same  had  been  used;" 
isd  the  settled  practice  in  equity  is  to  require 
the  respondent,  as  a  condition  precedent  to  such 
defense,  to  give  the  complainant  substantially 
the  same  information  in  his  answer.  Agawam 
Co.  T.  Jordan,  7  Wall.  696,  19  L.  ed.  177 ;  Teesc 
T.  Hvntingdon,  23  How.  10,  16  L.  ed.  482. 

Notices  of  the  kind  were  given  by  the  re- 
fpondents  in  this  case,  but  it  will  be  more  con- 
venient to  examine  certain  special  defenses  set 
up  in  the  answer  before  entering  upon  that  in- 
qnirv,  as  the  decree  must  be  affirmed,  in  any 
event  if  any  one  of  those  defenses  is  well  found- 
ed, whether  the  issues  of  novelty  and  of  in- 
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fringement  are  determined  in  favor  of  the  com- 
plainants or  respondents. 

All  of  the  special  defenses  apply  to  the  orig- 
inal patent,  as  well  as  to  those  which  have  been 
reissued,  except  such  as  are  founded  upon  the 
acts  or  omissions  of  the  commissioner  in  grant- 
ing the  reissues,  which  of  course  are  not  ap- 
plicable to  the  former.  They  are  eight  in  num- 
ber, as  exliibited  in  the  answer,  the  respondents 
alleging  in  each  that  the  letters  patent  are  void 
and  of  no  effect  for  the  reasons  therein  set 
forth;  and  they  will  be  briefly  examined  i|i  the 
order  in  which  they  are  pleaded. 

1.  That  the  letters  patent  are  void  and  of  no 
effect  because  the  patentees  did  not  make  oath 
before  the  patents  were  granted,  that  tliev  did 
verily  believe  that  they  were  the  original  and 
first  inventors  of  the  improvements  for  which 
the  letters  patent  were  solicited. 

Congress  possesses  the  power  to  pass  laws  to 
secure  to  inventors,  for  limited  times,  the  ex- 
clusive right  to  their  inventions,  'and  [*640 
Congress,  in  pursuance  of  that  article  of  the 
Constitution,  has  conferred  the  power  to  grant 
letters  patent  for  that  purpose  upon  the  Com- 
missioner of  Patents.  Persons  who  have  made 
an  invention,  and  who  desire  to  obtain  an  ex- 
clusive property  therein,  may  make  application 
in  writing  to  the  Commissioner  of  Patents,  and 
the  provision  is  that  the  commissioner,  on  due 
proceedings  had,  may  grant  a  patent  for  the  said 
mvention. 

Inventors  of  machines  are  required,  before 
they  receive  a  patent,  to  deliver  a  written  de- 
scription of  their  inventions,  and  of  the  man- 
ner and  process  of  making,  constructing,  and 
using  the  same,  in  such  "full,  clear,  and  exact 
terms"  as  to  enable  any  person  skilled  in  the 
art  or  science  to  make,  construct  and  use  the 
same,  and  fully  to  explain  the  principle  by 
which  the  invention  may  be  distinguished  from 
others  of  like  kind;  and  they  are  also  required 
to  specify  and  point  out  the  part,  improvement 
or  combination  which  they  claim  as  tneir  inven- 
tion. 

Doubtless  these  several  r^uirements  may  be 
regarded  as  conditions  precedent  to  the  right  of 
the  commissioner  to  grant  the  application,  as 
they  must  appear  on  the  face  of  the  letters  pat- 
ent, and  ai'e  always  open  to  legal  construction 
as  to  their  sufficiency. 

Drawings  are  also  required  in  certain  cases, 
and  where  the  invention  is  such  that  it  may  be 
represented  by  a  model,  the  applicant  for  a  pat- 
ent is  required  to  furnish  a  model  of  the  same ; 
and  the  further  requirement  is  that  he  shall 
make  oath  or  affirmation  that  he  does  verily  be- 
lieve that  he  is  the  original  and  first  inventor  of 
the  improvement  for  which  he  solicits  a  pat- 
ent, and  that  he  does  not  know  that  the  same 
was  ever  before  known  or  used. 

Importance,  it  is  conceded,  must  be  attached 
to  the  latter  requirement,  but  it  is  certain  that 
the  oath  or  affirmation  may  be  taken  elsewhere 
than  before  the  commissioner,  as  the  same  sec- 
tion provides  that  it  "may  be  made  before  any 
person  authorized  by  law  to  administer  oaths." 
5  Stat,  at  L.  119. 

•Extended  examinaton  of  the  question,  [*541 
however,  is  unnecessary,  as  every  one  of  the  let- 
ters patent  on  which  the  suit  is  founded  con- 
tains the  recital  that  the  required  oath  was 
taken  before  the  same  was  granted,  and  the 
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eourt  is  of  the  opinion  that  those  recitals,  in 
the  absence  of  fraud,  are  conclusive  evidence 
that  the  necessary  oaths  were  taken  by  the  ap- 
plicants before  the  letters  patent  were  granted. 

2.  That  the  letters  patent  are  void  and  of  no 
effect  because  the  patentees  did  not  specify  and 
point  out  in  their  specifications  and  claims  the 
parts,  improvements  or  combinations  which 
th^  claim  as  their  respective  inventions. 

Urant  the  theory  of  fact  assumed  in  the  prop- 
osition and  the  conclusion  would  follow,  but  the 
whole  theory  of  the  proposition  as  applied  to 
the  present  case  is  founded  in  error. 

Inventions  secured  by  letters  patent  some- 
times, though  rarely,  embrace  an  entire  ma- 
chine, and  in  such  cases  it  is  sufficient  if  it  ap- 
pear that  the  claim  is  co-extensive  with  the  in- 
vention. Other  inventions  embrace  only  one 
or  more  parts  of  a  machine,  as  the  coulter  of  a 
plough,  or  the  divider  or  sweep  rake  of  a  reap- 
ing machine;  and  in  such  cases  the  part  or  parts 
claimed  must  be  specified  and  pointed  out  so 
that  constructors,  other  inventors  and  the  pub- 
lic may  know  how  to  make  the  invention,  and 
what  is  withdrawn  from  general  use. 

Patented  inventions  are  also  made  which 
embrace  both  a  new  ingredient  and  a  combina- 
tion of  old  ingredients  embodied  in  the  same 
machine.  Kven  more  particularity  of  descrip- 
tion is  required  in  such  a  case,  as  the  property 
of  the  patentee  consists,  not  only  in  the  new 
ingredient,  but  also  in  the  new  combination, 
and  it  is  essential  that  his  invention  shall  be  so 
fullv  described  that  others  may  not  be  led  into 
mistake,  as  no  other  person  can  lawfully  make, 
use  or  vend  a  machine  containing  such  new 
ingredient,  or  such  new  combination.  They  may 
make,  use  or  vend  the  machine  without  the  pat- 
ented improvements,  if  it  is  capable  of  such  use, 
but  they  cannot  use  either  of  those  improve- 
ments without  making  themselves  liable  as  in- 
fringers. 

542*]  ^Improvements  in  machines  protect- 
ed by  letters  patent  may  also  be  mentioned,  of 
a  much  more  numerous  class,  where  all  the  in- 
gredients of  the  invention  are  old,  and  where 
the  invention  consists  entirely  in  a  new  com- 
bination of  the  old  ingredients,  whereby  a  new 
and  useful  result  is  obtained,  and  many  of  them 
are  of  great  utility  and  value,  and  are  just  as 
much  entitled  to  protection  as  those  of  any  oth- 
er class.  Union  Sugar  Ref,  v.  Matthieasen,  2 
Fish.  Pat.  Cas.  605. 

Such  a  combination  is  sufficiently  described 
if  the  ingredients  of  which  it  is  composed  are 
named,  their  mode  of  operation  g^ven,  and  the 
new  and  useful  result  to  be  accomplished 
pointed  out,  so  that  those  skilled  in  the  art  and 
the  public  may  know  the  extent  and  nature  of 
the  claim  and  what  the  parts  are  which  co-op- 
erate to  produce  the  described  new  and  useful 
result.  Tested  by  these  rules,  it  is  clear  that 
the  objection  under  consideration  cannot  pre- 
vail in  respect  to  any  one  of  the  several  letters 
patent  on  which  the  suit  is  founded. 

3.  That  the  re-issued  letters  patent  are  void 
and  of  no  efTect.  because  the  Commissioner  of 
Patents  n^ver  obtained  jurisdiction  to  receive 
the  surrender  of  the  originals,  nor  to  grant  the 
re-issues,  as  no  evidence  was  produced  before 
him  to  show  that  the  originals  were  inoperative 
or  invalid  for  any  reason  or  cause  whatsoever. 

Whenever  any  patent  is  inoperative  or  inval- 
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id  by  reason  of  a  defective  or  insufficient  de- 
scription or  specification,  if  the  error  arose  by 
inadvertency,  accident  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  it  Is  lit^K-- 
fuf  for  the  commissioner,  upon  the  surrender  to 
him  of  such  patent,  and  on  the  payment  to  him 
of  a  certain  duty,  to  cause  a  new  patent  to  be 
issued  to  the  inventor  for  the  same  invention 
for  the  fesidue  of  the  term  then  imexpired,  in 
accordance  with  the  patentee's  corrected  de- 
scription and  specification.    5  Stat,  at  L.  122. 

Whether  adjudged  to  be  valid  or  invalid,  it 
is  clear  that  *the  several  re-issued  let-  [*543 
ters  patent  are  all  in  due  form,  and  that  they 
contain  all  the  usual  recitals  asserting  a  com- 
pliance with  the  requirements  specified  in  the 
Patent  Act,  and  it  is  equally  certain  that  the 
respondents  did  not  introduce  any  proofs  to  es- 
tablish the  theory  of  fact  assumed  in  the  an- 
swer. 

Authority  to  accept  the  surrender  of  the  orig- 
inal patents  in  certain  cases,  and  to  grant  new 
patents  to  the  inventor,  was  conferred  upon  the 
commissioner  by  the  act  of  the  3d  of  July,  1832, 
and  in  a  case  arising  under  that  act  it  was  held 
by  this  court,  more  than  thirty  years  ago,  that 
where  an  act  was  to  be  done  or  a  patent  grant- 
ed, upon  proofs  to  be  laid  before  a  public  officer, 
upon  which  he  was  to  decide,  the  fact  that  such 
public  officer  had  done  the  act  or  granted  the 
latent  was  prima  facie  evidence  that  the  proofs 
bad  been  regularly  made,  and  that  they  were 
satisfactory  even  though  the  patent  did   not 
contain  any  recitals  that  the  perquisites  to  the 
grant  had  been  fulfilled ;  and  such  continued  to 
be  the  rule  until  the  question  came  up  again  for 
consideration   under  the  existing  Patent  Act, 
when  it  was  held  by  this  court  that  the  fact  of 
the  panting  of  the  re-issued  patent  closed  all 
inquiry  into  the  existence  of  inadvertence,  acci- 
dent or  mistake,  and  left  open  only  the  question 
of  fraud  for  the  jury. 

R.  R.  V.  8timp8on^  14  Pet.  458;  Stimpson  v. 
R.  R.  4  How.  384 ;  4  Stat,  at  L.  559. 

Since  that  time  it  has  been  definitively  settled 
that  neither  re-issued  nor  extended  patents  can 
be  abrogated  by  an  infringer,  in  a  suit  against 
him  for  infringement,  upon  the  ground  that  the 
letters  patent  were  procured  by  fraud  in  prose- 
cuting the  application  for  the  same  before  the 
commissioner.  Rubber  Co,  v.  Ooodyear,  0 
Wall.  707,  19  L.  ed.  609,  2  Cliflf.  375. 

Where  the  commissioner  accepts  a  surrender 
of  an  original  patent  and  grants  a  new  patent, 
his  decision  in  the  premises,  in  a  suit  for  in- 
fringement, is  final  and  conclusive,  and  is  not 
re-examinable  in  such  a  suit  in  the  circuit  court, 
unless  it  is  apparent  upon  the  face  of  the  pat- 
ent that  he  nas  exceeded  his  authority,  that 
there  is  such  a  repugnancy  between  'the  [*544 
old  and  the  new  patent  that  it  must  be  held,  as 
matter  of  legal  construction,  that  the  new  pat- 
ent is  not  for  the  same  invention  as  that  em- 
braced and  secured  in  th«  original  patent.  Bat- 
tin  V.  Taggert,  17  How.  83,  15  L.  ed.  40;  0*/Jet7- 
ly  V.  ^lorsCy  15  How.  Ill,  112;  Sickles  v.  Evans, 
2  Cliff.  222;  Allen  v.  Blunt,  3  Story,  744. 

4.  That  the  re- issued  letters  patent  are  void 
and  of  no  efi"ect  because  they  were  not  granted 
for  the  same  invention  as  that  embodied  in  the 
original  letters  patent,  nor  for  any  invention 
made  by  tlie  patentees  before  the  orig^al  letters 
patent  were  granted. 
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Sc  hsoed  letters  patent  must,  by  the  express 
vords  of  the  section  authorizing  the  same,  be 
for  the  same  invention  and,  consequently,  where 
it  i{^)eart  on  a  comparison  of  the  two  instru- 
BRits,  as  matter  of  law,  that  the  re-issued  pat- 
nX  ii  not  for  the  same  invention  as  that  em- 
bn«ed  and  secured  in  the  original  patent,  there- 
issued  patent  is  invalid,  as  that  state  of  facts 
ihows  that  the  commissioner,  in  granting  the 
vw  patent,  exceeded  his  jurisdiction.  Power 
i«,  aaqnestionably,  conferred  upon  the  commis- 
qcBier  to  allow  the  specification  to  be  amended 
if  tlie  patent  is  inoperative  or  invalid,  and  in 
that  eroit  to  issue  the  patent  in  proper  form; 
tad  be  may,  doubtless,  imder  that  authority, 
ilkw  the  patentee  to  re-describe  his  invention 
ad  to  include  in  the  description  and  claims  of 
\hf  pttent  not  only  what  was  well  described 
More,  but  whatever  else  was  suggested  or 
sabstintially  indicated  in  the  specification  or 
drawings  which  properly  belonged  to  the  in- 
vmiha  as  actually  made  and  perfected.  In- 
terpolations of  new  features,  ingredients,  or 
Mees,  which  were  neither  described,  sug- 
gested nor  indicate  in  the  original  patent,  or 
pttent  office  model,  are  not  allowed,  as  it  is 
rkar  that  the  commissioner  has  no  jurisdiction 
to  gruit  a  re-issue  unless  it  be  for  the  same  in- 
Tcation  as  that  embodied  in  the  original  letters 
ptt«gt,  which,  necessarily,  excludes  the  right  on 
fBch  an  application  to  open  the  case  to  new 
parol  testimony  and  a  new  hearing  as  to  the 
nature  and  extent  of  the  improvement,  except 
545*]  in  certain  special  cases,  as  provided  in* 
a  recent  enactment  not  applicable  to  the  case 
Wore  the  court.  16  Stat,  at  L.,  206;  Cahart 
f.AusU»,  2  Cliflf..  536;  Curt.,  Pat.  (3d.  ed.), 
r6;  Woodwartk  v.  Stone,  3  Story,  753. 

Corrections  may  be  made  in  the  description, 
ipedfication  or  claim  where  the  patentee  has 
daimed  as  new  more  than  he  had  a  right  to 
daim,  or  where  the  description,  specification 
or  daim  is  defective  or  insufficient,  but  he  can- 
Bot,  under  such  an  application,  make  material 
additions  to  the  invention  which  were  not  de- 
wibed,  suggested,  nor  substantially  indicated 
is  the  original  specifications,  drawings  or  pat- 
at  office  model. 

Prior  to  the  decision  of  this  court  that  a  per- 
«n  sued  as  an  infringer  cannot  abrogate  a  re- 
»Hied  or  extended  patent  by  showing  that  the 
CQomiBsioner  had  l^en  induced  to  grant  it  by 
fraudulent  representations,  it  had  sometimes 
been  supposed  that  every  such  new  patent  was 
open  to  that  defense  and  that  the  question  was 
ow  of  fact  dependant  upon  evidence,  but  since 
it  has  been  determined  that  such  a  party  can- 
Bot  be  beard  to  make  such  a  defense  to  the 
charge  of  infringement,  it  has  come  to  be  re- 
swded  as  the  better  opinion  that  all  matters  of 
{art  involved  in  the  hearing  of  an  application 
to  re-i98ue  a  patent,  and  in  granting  it,  are  con- 
cluMTely  settled  by  the  decision  of  the  commis- 
riowjr  granting  the  application.  Matters  of 
WDstruction  arising  upon  the  face  of  the  in- 
•truinent  are  still  open,  but  all  matters  of  fact 
ciwieeted  with  the  surrender  and  re-issue  are 
^osed  in  such  a  suit  by  the  decision  of  the 
^^Hwnissioner  in  granting  the  re-issued  patent. 
Rubber  Co.  V.  Ooodyear,  9  Wall.  796,  19  L.  ed. 
SfiS:  Stimpson  y.  R.  R.  Co.,  4  How.  404;  R.  R. 
Co.  Y.  Siimpson,  14  Pet.  458. 

letters  patent  re-issued  for  an  invention  sub- 
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stantially  different  from  that  embodied  in  the 
ori^nal  patent  are  void  and  of  no  effect,  as  no 
jurisdiction  to  grant  such  a  patent  is  conferred 
by  any  act  of  Congress  upon  the  commissioner, 
and  he  possesses  no  power  in  that  behalf  ex- 
cept what  the  acts  of  Congress  confer.  Whether 
a  re-issued  patent  is  for  the  same  invention 
as  that  embodied  in  the  original  patent 
*or  for  a  different  one,  is  a  question  for  [*546 
the  court  in  an  equity  suit  to  be  determined 
as  a  matter  of  construction,  on  a  comparison 
of  the  two  instruments,  aided  or  not  by  the 
testimony  of  expert  witnesses,  as  it  may  or  may 
not  appear  that  one  or  both  may  contain  tech- 
nical terms  or  terms  of  art  requiring  such  as- 
sistance in  ascertaining  the  true  meaning  of  the 
language  employed.  Sickles  v.  Evans,  2  Cliff. 
203. 

Where  the  specification  and  claim,  both  in 
the  original  and  re-issued  patents,  are  ex- 
pressed in  ordinary  language,  without  employ- 
ing any  technical  terms  or  terms  of  art,  the 
question  whether  the  re-issued  patent  is  for  the 
same  invention  as  that  described  in  the  original 
patent  or  for  a  different  one,  is  purely  a  ques- 
tion of  construction,  but  where  both  or  either 
contain  technical  terms  or  terms  of  art  the 
court  may  hear  the  testimony  of  scientific  wit- 
nesses to  aid  the  court  in  coming  to  a  correct 
conclusion.  Cases,  doubtless,  arise  where  the 
language  of  the  specification  and  claim,  both 
of  the  surrendered  and  re-issued  patents,  is  so 
interspersed  with  technical  terms  and  terms  of 
art  that  the  testimony  of  scientific  witnesses  is 
indispensable  to  a  correct  understanding  of  its 
meaning.  Both  parties  in  such  a  case  would 
have  a  right  to  examine  such  witnesses,  and  it 
would  undoubtedly  be  error  in  the  court  to  re- 
ject the  testimony,  but  the  case  before  the  court 
IS  not  of  a  character  to  render  it  expedient  to 
pursue  the  inquiry.  Bischoff  v.  Wethered,  9 
Wall.  814,  19  t.  ed.  830;  Belts  v.  Menzies,  4 
B.  &  S.,  Q.  B.,  999. 

Apply  the  rule  to  the  present  case,  that  the 
question  is  one  of  construction,  and  it  is  clear 
that  the  defense  under  consideration  is  not 
open  to  the  respondents,  as  they  did  not  intro- 
duce in  evidence  the  original  letters  patent 
from  which  the  re-issued  patents  were  derived. 

Persons  owning  re-issued  letters  patent,  and 
seeking  redress  from  those  who  have  invaded 
their  exclusive  rights,  are  not  obliged  to  intro- 
duce in  evidence  the  surrendered  patent,  and 
if  the  old  patent  is  not  introduced  by  the  party 
sued,  he  cannot  have  the  benefit  of  such  a  de- 
fense. 

•5.  That  the  several  letters  patent  ['547 
are  void  and  of  no  effect  because  the  claims 
therein  patented  are  for  an  effect,  and  not  for 
any  particular  machinery. 

Founded,  as  the  defense  is,  upon  an  obvious 
misconstruction  of  the  claims  of  the  several 
patents,  it  does  not  seem  to  require  much 
explanation.  Omit  the  words  "substantially 
as  described,"  or  "substantially  as  set 
forth,"  and  the  question  presented  would  be 
a  very  different  one,  but  inasmuch  as  those 
words,  or  words  of  equivalent  import,  are  em- 
ployed in  each  of  the  claims,  the  defense  is 
without  merit.  Where  the  claim  immediately 
follows  the  description  of  the  invention  it  may 
be  construed  in  connection  with  the  explana- 
tions contained  in  the  specifications,  and  where 
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it  contains  words  referring  back  to  the  specifi- 
cations, it  cannot  properly  be  construed  in  any 
other  way.     Curt.  Pat.  (3d.  ed.),  §§  225-227. 

6.  That  the  several  re-issued  letters  patent 
are  void  and  of  no  effect  because  the  claims 
therein  made  are  too  broad  and  embrace  that 
of  which  the  patentees  were  not  the  original 
and  first  inventors  prior  to  the  granting  of  the 
original  letters  patent. 

Properly  understood  the  defense  is  substan- 
tially the  same  as  that  set  up  in  the  fourth  de- 
fense, and  it  must  be  overruled  for  the  same 
reasons,  which  need  not  be  repeated. 

7.  That  the  several  letters  patent  are  void 
and  of  no  effect  because  what  is  claimed  therein 
as  new  was  in  public  use,  with  the  consent  and 
allowance  of  the  original  patentees,  more  than 
two  years  before  they  applied  for  the  several 
patents. 

Such  a  defense  set  up  in  a  case  where  the 
complainants  file  the  general  replication  is  of 
no  avail  unless  sustained  by  proof,  and  the  re- 
spondents did  not  introduce  any  proofs  to  sus- 
tain it,  which  is  all  that  need  be  said  upon  the 
subject. 

8.  That  the  combination  claimed  in  each  of 
the  several  letters  patent  is  a  combination  of 
old  parts,  the  combining  of  which  involved  no 
invention,  but  merely  the  skill  of  an  intelligent 
mechanic  or  other  person  skilled  in  the  manu- 
facture and  use  of  harvesting  machines. 

548*]  'Reduced  to  a  proposition,  the  de- 
fense, as  set  up  in  the  answer,  is  that  the  sev- 
eral improvements  were  old  And  not  patentable 
on  that  account,  as  no  improvements  were  made 
which  required  invention.  Specific  objection  is 
made  imder  this  head  to  each  of  the  four  re-is- 
sued letters  patent,  but  the  grounds  of  the  sev- 
eral objections  are  substantially  the  same,  so 
that  the  several  propositions  may  be  considered 
together. 

New  and  useful  machines  are  the  proper 
subjects  of  an  application  for  a  patent,  and  so, 
by  the  express  words  of  the  act  of  Congress,  are 
new  and  useful  improvements  on  any  machine. 
All  of  the  patents  embraced  in  the  suit  fall  un- 
der the  second  clause  of  the  provision,  and  are 
of  the  fourth  class  of  patents  before  described, 
that  is,  they  consist  of  a  new  combination  of 
old  elements  whereby  a  new  and  useful  result 
is  obtained. 

Particular  changes  may  be  made  in  the  con- 
struction and  operation  of  an  old  machine  so  as 
to  adapt  it  to  a  new  and  valuable  use  not  known 
before,  and  to  which  the  old  machine  had  not 
been,  and  could  not  be,  applied  without  those 
changes  and,  under  those  circumstances,  if  the 
machine,  as  changed  and  modified,  produces  a 
new  and  useful  result,  it  may  be  patented,  and 
the  patent  will  be  upheld  under  existing  laws. 
Bray  v.  Hartshorn,  1  Cliff.  541 ;  Losh  v.  Hague, 
1  Web.  Pat.  Cas.  207;  Hind.  Pat.  95;  Phillips 
V.  Page,  24  How.  166,  16  L.  ed.  640;  Norm. 
Pat.  25. 

Such  a  change  in  an  old  machine  may  con- 
sist merely  of  a  new  and  useful  combination 
of  the  several  parts  of  which  the  old  machine 
is  composed,  or  it  may  consist  of  a  material 
alteration  or  modification  of  one  or  more  of 
the  several  devices  which  entered  into  its  con- 
struction, and  whether  it  be  the  one  or  the 
other,  if  the  change  of  construction  and  opera- 
tion actually  adapts  the  machine  tp  a  new  and 
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valuable  use  not  known  before,  and  it  actually 
produces  a  new  and  useful  result,  then  a  patent 
may  be  granted  for  the  same,  and  it  will  be  up- 
held as  a  patentable  improvement.  Park  v. 
Little,  3  Wash.  (C.  C.)   196. 

Improvements   for  which   a   patent  may    be 
granted  must  *be  new  and  useful,  with-  [*54d 
in  the  meaning  of  the  patent  law,  or  the  patent 
will  be  void,  but  the  requirement  of  the  Patent 
Act  in  that  respect  is  satisfied  if  the  combina- 
tion is  new  and  the  machine  is  capable  of  being^ 
beneficially  used  for  the  purpose  for  which    it 
was  designed,  as  the  law  does  not  require  that 
it  should  be  of  such  general  utility  as  to  super- 
sede all  other  inventions  in  practice  to  accom- 
plish the  same    object.     Lowell    v.    Lewis,     1 
Mason,  182;  Bedford  v.  Hunt,  1  Mason,  302; 
Many  v.  Jagger,  1  Blatchf.  372;  Barret  v.  Hall, 
1  Mason,  447. 

Unsuccessful  in  those  defenses,  the  respond- 
ents in  the  next  place  attack  the  respective  in- 
ventions as  destitute  of  originality,  and  allege 
that  the  patentees  were  not  the  original  and 
first  inventors  of  the  several  improvements  sup- 
posed to  be  secured  in  the  letters  patent.  Sep- 
arate defenses  of  the  kind  are  set  up  in  the 
answer  to  each  of  the  letters  patent,  but  the 
nature  and  character  of  the  objections  are  such 
tliat  the  whole  series  may  properly  be  con- 
sidered together. 

Prior  notice  in  the  answer  is  required  in  such 
a  case  as  a  condition  precedent  to  the  right  to 
introduce  proofs  to  support  such  a  defense,  and 
it  is  certainly  proper  that  the  respondent  should 
be  allowed  to  comply  with  that  requirement, 
but  it  is  an  abuse  of  the  privilege  to  give  such 
notices  without  some  reason  to  suppose  that 
such  a  defense  can  successfully  be  made,  and 
that  the  proofs,  if  required,  can  be  obtained, 
as  it  exposes  the  complainant  to  unnecessary 
expense  and  trouble  in  preparing  his  case  for 
trial.  Where  no  proofs,  were  introduced  in 
support  of  the  answer  no  mention  will  be  made 
of  the  notices,  &s  a  notice  without  proof  to 
support  it  is  of  no  avail. 

Out  of  all  the  alleged  prior  inventions  set  up 
in  the  answer,  only  four  were  made  the  subject 
of  proof  to  any  substantial  extent.  Two  of 
these  are  the  inventions  of  Obed  Hussey  and  of 
Thomas  D.  Burral,  of  the  combination  of  the 
quadrant  shaped  platform  located  behind  the 
cutting  apparatus.  Those  patents  were  intro- 
duced as  tending  more  particularly  •to  ['550 
supersede  the  re-issued  patent  number  seventy- 
two,  before  described. 

Strong  doubts  are  entertained  whether  any 
of  the  patents  given  in  evidence  by  the  respond- 
ents as  superseding  the  particular  patent  of  the 
complainants,  involved  in  this  issue,  are  of  a 
character  to  have  that  effect,  even  if  the  inven- 
tions which  they  purport  to  secure  were  of  prior 
date,  but  it  is  not  absolutely  necessary  to  decide 
that  point,  except  as  to  one  of  the  exhibits,  as 
the  court  is  of  the  opinion  that  none  of  the 
others  antedate  the  invention  secured  in  that 
patent.  Conclusions  are  all  that  will  be  useful 
on  this  branch  of  the  case,  especially  as  the 
question  is  one  of  fact  dependent  upon  the 
proofs,  which  are  somewhat  confiicting,  and 
where  a  full  analysis  of  the  evidence  would 
hardly  be  practicable,  as  it  would  extend  the 
opinion  to  an  unreasonable  length. 

Proofs  entirely  satisfactory  U)  the  court  are 
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obftited  bj  the  eomplainants  showing  that 
•h^r  inTention,  as  described  in  the  patent  in 
qwstion,  was  perfected  early  in  the  summer  of 
1^49,  aj  a  material  part  of  a  harvesting  ma- 
cUac  and  that  the  same  was  reduced  to  prac- 
tice ts  an  operative  machine  during  the  har- 
1  sting  season  of  that  year. 

Hosaey,  from  1839,  or  earlier,  to  the  time  of 
us  death,  in  the  summer  of  1860,  was  much 
fsgiged  in  the  majiuf acture  of  reaping  machines 
•jf  Tari<*as  kinds.  Most  of  his  machines,  how- 
ever, were  constructed  without  any  reel  and 
•vitk  square  platforms,  so  as  to  drop  the  cut 
pnin  at  the  rear  of  the  platform,  differing  so 
*Mj  from  the  patented  machine  of  the  com- 
pliinaiits  as  to  require  no  argument  to  show 
tiat  they  afford  no  support  to  the  present  de- 
inK.  Other  machines  were  constructed  by 
hiffl  with  a  straight  guide  board  on  the  plat- 
iorra,  which  was  adjustable  within  certain  lim- 
its, and  the  apparatus  was,  doubtless,  capable, 
to  a  limited  extent,  of  causing  the  cut  grain  to 
be  moved  sufficiently  out  of  the  path  of  the  ma- 
chinp  to  give  room  for  a  single  team. 

Eridence  to  shoiv  that  the  invention  of  the 
complainants  is  embodied  in  those  machines  is 
atirely  wanting,  and  it  is  quite  clear  that  if 
Jirr  such  bad  been  introduced  it  could  not  have 
Wea  credited,  as  the  differences  between  them 
551*]  are  too  *palpable  and  material  to  be 
overcome  by  parol  evidence.  Machines  were  also 
made  by  him  with  two  platforms,  or  with  a 
pUtfoim  in  two  parts,  the  one  being  attached 
lo  tfce  rear  of  the  other,  but  it  required  two 
RM  to  do  the  work  which,  with  the  complain- 
ants' machine,  is  easily  and  much  better  ac- 
eunplished  by  one,  which  is  certainly  all  the 
eipianation  which  need  be  given  of  those  ma- 
diines  in  the  present  case. 

Apart  from  these  he  also  made  one  experi- 
iwntal  machine,  with  a  square  platform,  to 
vfaieh  was  boltchd  an  angular  addition,  giving 
th;  whole,  when  the  addition  was  attached,  an 
uvular  form.  Examined  when  the  addition  is 
Wted  to  the  main  platform,  irrespective  of  the 
other  ingredioits  of  the  combination,  it  ap- 
proiches  much  nearer  to  the  invention  of  the 
enrnplainants  than  any  of  the  other  exhibits  in- 
tnidiiced  in  evidence  by  the  respondents.  Con- 
wiing  all  that,  still  it  would  not  be  difficult  to 
tnov  that  the  two  are  substantially  different  in 
i*^reraJ  respects ;  but  it  is  unnecessary  to  enter 
that  field  of  inquiry,  as  the  proofs  are  entirely 
wtiffactory  to  the  court,  that  the  machine,  as 
eoDstnicted,  was  merely  an  experiment,  and 
iluit  it  was  never  reduced  to  practice  as  an  op- 
cniivt  machine.  Undoubtedly,  it  was  built  m 
tl<e  autumn  of  1848,  subsequent  to  the  close 
ol  the  harvest  season  ;  but  the  respondents*  tes- 
timony shows  that  it  was  not  used  for  cutting 
r^  during  that  harvesting  season. 

Some  obscurity  surrounds  its  early  history, 
OOT  i:  it  of  much  importance  that  it  should  be 
Iwtter  known.  It  appears  that  it  was  sent  to 
iU  railroad  depot  to  be  transported  to  some 
o<hfr  place  for  trial;  but  there  is  no  positive 
eridenee  that  it  was  ever  forwarded  or  used,  or 
♦bt  it  was  capable  of  any  beneficial  use. 
^Tiere  it  was  transported,  if  at  all,  from  the 
^^  does  not  appear^  but  it  does  appear  that 
Ik  waft  returned  the  next  year  to  the  shop  of  the 
^Mker.  and  that  it  was  set  against  the  wall  hy 
the  side  of  the  street,  in  front  of  the  shop, 
11  Wail. 


where  it  remained  for  some  time;  that  it  was 
then  removed  to  the  new  shop  of  the  maker, 
where  it  remained  until  it  was  taken  to  pieces 
and  broken  up  by  his  order,  and  never  restored 
(ill  long  subsequent  to  the  complainants*  patent. 

^Original  and  first  inventors  are  en- [♦552 
titled  to  the  benefit  of  their  inventions  if  they 
reduce  the  same  to  practice,  and  seasonably 
ooraply  with  the  requirements  of  the  patent  law 
in  procuring  letters  patent  for  the  protection  of 
their  exclusive  rights.  Crude  and  imperfect  ex- 
periments are  not  sufficient  to  confer  a  right  to 
a  patent;  but,  in  order  constitute  an  inven- 
tion, the  party  must  have  proceeded  so  far  as 
to  have  reduced  his  idea  to  practice,  and  em- 
bodied it  in  some  distinct  form. 

Desertion  of  an  invention  consisting  of  a  ma- 
chine, never  patented,  may  be  proved  by  show- 
ing that  the  mventor,  after  he  had  constructed 
it,  and  before  he  had  reduced  it  to  practice, 
broke  it  up  as  something  requiring  more 
thought  and  experiment,  and  laid  the  parts 
aside  as  incomplete,  provided  it  appears  that 
those  acts  were  done  without  any  definite  in- 
tention of  resuming  his  experiments,  and  of  re- 
storing the  machine  with  a  view  to  apply  for 
letters  patent.  Johnson  v.  Root,  2  Cliff.  123; 
Oayler  v.  Wilder,  10  How.  498;  Parkhurat  v. 
Kinsman,  1  Blatchf.  494;  White  v.  Allen,  2 
Cliff.  230. 

He  is  the  first  inventor,  in  the  sense  of  the 
patent  law,  and  entitled  to  a  patent  for  His  in- 
vention, who  first  perfected  and  adapted  the 
same  to  use,  and  it  is  well  settled  that  until 
the  invention  is  so  perfected  and  adapted  to  use 
it  is  not  patentable  ^  under  the  patent  laws. 
Washburn  v.  Oould,  3  Story,  122;  Cahoon  v* 
Ring,  1  Cliff.  612. 

Argument  is  hardly  necessary  to  show  that 
nothing  else  introduced  in  evidence  by  the  re» 
spondents  as  having  been  constructed  by  that 
inventor  is  of  a  character  to  interfere,  in  any 
substantial  respect,  with  the  novelty  of  the  in- 
vention held  by  the  complainants,  as  the  weight 
of  the  evidence  plainly  tends  to  disprove  the  al- 
legations of  the  answer,  and  the  inferences  to 
be  drawn  from  a  comparison  of  the  exhibits 
would  establish  the  opposite  theory  even  if  the 
other  proofs  were  less  decisive  to  that  effect. 

Prior  invention  by  Thomas  D.  Burrall  is  the 
next  defense  set  up  by  the  respondents  to  the 
particular  patent  under  consideration.  They 
attempt  to  show  that  he  constructed  a 
•harvesting  machine  having  a  square  [♦SSS 
platform,  to  which  he  attached  an  apron,  quad- 
rant formed,  which  would  deliver  the  cut  grain, 
heads  foremost,  at  the  side  of  the  machine  and 
out  of  the  way  of  the  team  in  cutting  the  next 
swath. 

Concede  the  fact  that  the  machine,  together 
with  the  circular  apron,  was  constructed  by  the 
person  named  as  alleged,  and  that  the  machine 
in  that  form  antedates  the  invention  held  by  the 
complainants,  still  the  court  is  of  the  opinion 
that  it  is  not  of  a  character  to  defeat  the  com- 
plainants' patent,  as  it  had  no  reel,  was  not  a 
self  raker  in  any  view  of  the  case,  and  consisted 
beyond  doubt  of  .a  substantially  different  ctfm- 
bination.  Compared  with  that,  the  invention 
described  in  the  complainants'  patent  is  both 
new  and  useful,  and  is  plainly  sufficient  to 
support  a  patent  as  a  new  arrangement. 

Suppose  it  to  be  otherwise,  still  the  condu- 
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sion  as  to  this  defense  must  be  the  same,  as  the 
court  is  unhesitAtingly  of  the  opinion  from  the 
proofs  that  the  supposed  inventor  did  not  con- 
struct the  circular  apron,  and  attach  the  same 
to  the  square  platform,  and  use  the  two  in  con- 
junction imtil  after  the  complainants'  invention 
was  perfected  and  reduced  to  practice  as  an  op- 
erative machine. 

Evidence  was  also  introduced  by  the  respond-, 
ents  respecting  the  invention  of  Nelson  Piatt, 
but  extended  discussion  upon  that  topic  is  un- 
necessary, as  it  is  hardly  contended  by  the  re- 
spondents that  the  machine  contains  a  quad- 
rant shaped  platform  ^ith,  and  immediately 
behind,  tne  cutting  apparatus,  and  in  such  re- 
lation to  the  main  frame  as  that  described  in 
the  specification  of  the  complainants*  patent. 
They  appear  to  shrink  from  that  proposition, 
which  is  the  only  one  involved  in  this  defense, 
and  seek  shelter  under  another,  of  a  very  differ- 
ent character,  which  is  that  the  difference  be- 
tween the  two  is  so  very  slight  that  it  required 
no  invention  to  pass  from  the  former  to  the  lat- 
ter, which  is  a  matter  appertaining  to  another 
head  of  the  defense  that  has  previously  been 
fully  considered  and  the  point  distinctly  over- 
ruled. 

Properly  understood,  that  machine  does  not 
contain  a  combination  of  the  quadrant  shaped 
platform  with  the  cutting  apparatus  in  any 
554*]  practical  sense.  On  the  contrary,  it  •has 
a  square  platform  combined  with  the  cutting  ap- 
(paratuB,  and  the  quadrant  shaped  platform  is 
combined  with  the  square  platform ;  nor  does  it 
contain  any  quadrant  shaped  platform  to  re- 
ceive the  grain  as  it  falls,  but  the  Ingredients  of 
the  invention,  as  well  as  the  combination,  are 
different  from  those  In  the  complainants'  ma- 
chine, and  the  mode  of  operation  is  also  differ- 
ent, which  is  all  that  need  be  said  in  response 
to  that  defense. 

Substantially  the  same  defenses  were  also  set 
up  to  the  other  re-issued  letters  patent,  to  the 
extent  that  those  patents  were  put  in  issue  in 
the  pleadings,  but  it  vdll  not  be  necessary  to  re- 
state the  objections  to  their  originality  nor  to 
present  any  response  to  the  same,  as  to  do  so 
would  only  be  to  repeat  what  has  been  said  in 
respect  to  the  one  more  particularly  assailed 
in  argument. 

Attempt  is  also  made  to  show  that  the  origi- 
nal letters  patent  described  in  the  bill  of  com- 
plaint are  also  invalid,  because  the  patentees 
are  not  the  original  and  first  inventors  of  the 
inlprovements  therein  secured.  Whether  they 
were  or  were  not  the  original  and  first  inventors 
of  the  improvement  in  the  first  claim  is  a  mat- 
ter of  no  importance  in  this  case,  as  the  plead- 
ings do  not  put  that  claim  in  issue.  They  only 
put  in  issue  the  second  claim,  which  embodies 
the  described  method  of  hanging  the  reel  so  as 
to  dispense  with  any  post  or  reel  bearer  next  to 
the  standing  grain,  to  prevent  the  grain  from 
getting  caught  between  the  divider  and  the  reel 
eupporter,  and  the  only  evidence  introduced  of 
prior  invention  is  what  is  contained  in  an  arti- 
cle published  in  London,  in  the  Mechanics' Maga- 
zine. Expert  witnesses  were  .examined  in  re- 
spect to  it  by  both  sides.  One  examined  by  the 
respondents  testified  that  he  did  not  understand 
that  it  had  any  real  support  on  the  grain  side 
of  the  machine,  which  in  that  respect  is  like  the  I 
macUlne  of  the  complainants:  but  three  expert 
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witnesses  examined  by  the  complainants  testify 
that  neither  the  description  nor  the  drawings  of 
the  same,  as  exhibited  in  that  magazine,  show 
anything  which  is  embodied  in  the  complainants* 
patent,  and  the  court  is  of  the  same  opinion. 

•Patented  inventions  cannot  be  super-  [•555 
seded  by  the  mere  introduction  of  a  foreign  pub- 
lication of  the  kind,  though  of  prior  date,  unless 
the  description  and  drawings  contain  and  ex- 
hibit a  substantial  representation  of  the  pat- 
ented improvement,  in  such  full,  clear  and  exact 
terms  as  to  enable  any  person  skilled  in  the  art 
or  science  to  which  it  appertains  to  make,  con- 
struct and  practice  the  invention  to  the  same 
practical  extent  as  they  would  be  enabled  to  do 
if  the  information  was  derived  from  a  prior 
patent.  Mere  vague  and  general  representa- 
tions will  not  support  such  a  defense,  as  the 
knowledge  supposed  to  be  derived  from  the 
publication  must  be  sufficient  to  enable  those 
skilled  in  the  art  or  science  to  understand  the 
nature  and  operation  of  the  invention,  and  to 
carry  it  into  practical  use.  Whatever  may  be 
the  particular  circumstances  under  which  the 
publication  takes  place,  the  account  published 
to  be  of  any  effect  to  support  such  a  defense, 
must  be  an  account  of  a  complete  and  operative 
invention  capable  of  being  put  into  practical 
operation.  Web.  Pat.  Cas.  719;  Curt.  Pat.  (3d 
ed.)  §  278,  a;  Hill  v.  Evans,  6  Law  T.  N.  S.  90; 
Betts  v.  Menziea,  4  Best  &  S.  Q.  B.  999. 

None  of  these  defenses,  however,  were  sus- 
tained in  the  court  below,  but  the  circuit 
judges  were  of  the  opinion  that  the  proofs 
failed  to  show  that  the  respondents  had  in- 
fringed the  letters  patent  of  the  complainants. 

Actual  inventors  of  a  combination  of  two  or 
more  ingredients  in  a  machine,  secured  by  let- 
ters patent  in  due  form,  are  entitled,  even 
thougn  the  ingredients  are  old,  if  the  combina- 
tion produces  a  new  and  useful  result,  to  treat 
every  one  as  an  infringer  who  makes  and  uses 
or  vends  the  machine  to  others  to  be  used  with- 
out their  authority  or  license.  Pitts  v.  Whit- 
man, 2  Story,  619;  Ames  v.  Haward,  1  Sumn. 
487. 

They  cannot  suppress  subsequent  improve- 
ments which  are  substantially  different,  wheth- 
er the  new  improvements  consist  in  a  new  com- 
bination of  the  same  ingredients  or  of  the  sub- 
stitution of  some  newly  discovered  ingredient, 
or  of  some  old  one  performing  some  new  func- 
tion not  known  at  •the  date  of  the  let-  [•SSe 
ters  patent,  as  a  proper  substitute  for  the  in- 
gredient withdrawn  from  the  combination  con- 
stituting their  invention.  Mere  formal  altera- 
tions in  a  combination  in  letters  patent,  how- 
ever, are  no  defense  to  the  charge  of  infringe- 
ment, and  the  withdrawal  of  one  ingredient 
from  the  same  and  the  substitution  of  another 
which  was  well  known  at  the  date  of  the  pat- 
ent as  a  proper,  substitute  for  the  one  with- 
drawn, is  a  mere  formal  alteration  of  the  com- 
bination if  the  ingredient  substituted  performs, 
substantially,  the  same  function  as  the  one 
withdrawn. 

Patentees,  therefore,  are  entitled  in  all  cases 
to  invoke  to  some  extent  the  doctrine  of  equiv- 
alents, but  they  are  never  entitled  to  do  so  in 
any  case  to  suppress  all  other  substantial  im- 
provements, and  the  rule  which  disallows  such 
pretensions,  if  properly  understood  and  limited, 
is  as  applicable  to  the  inventor  of  a  device,  or 
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of  an  entire  machine,  as  to  the  inventor 
SL  xnere  combination,  except  that  the  inventor 
'tHe  latter  cannot  treat  anyone  as  an  in- 
ix&ger  whose  machine  does  not  contain  all  of 
't^lie  material  ingredients  of  the  prior  combina- 
t^ioTiy  as  in  that  state  of  the  case  the  subsequent 
iix'veiition  is  regarded  as  substantially  different 
*x-om  the  former  one,  unless  the  latter  machine 
<2ZKi.pl oys  as  a  substitute  for  the  ingredient  left 
to  perform  the  same  function,  some  other 
^redient  which  was  well  known-  as  a  proper 
^  LDstitute  for  the  same  when  the  former  inven- 
^-ion  -was  patented.  Prouty  v.  Rugglea,  16  Pet. 
34 1  ;    Johnson  v.  Boot,  2  Cliff.  123*. 

IBona  fide  inventors  of  a  combination  are  as 
vi3xicli  entitled  to  suppress  every  other  oombi- 
Tia^tion  of  the  same  ingredients  to  produce  the 
same   result,  not  substantially  different  from 
"^^^-liat  they  have  invented  and  caused  to  be  pat- 
era ted,  as  any  other  class  of  inventors.  All  alike 
l^si.ve  the  right  to  suppress  every  colorable  in- 
v-cLsion  of  that  which  is  secured  to  them  by  their 
letters  patent,  and  it  is  a  mistake  to  suppose 
t^Hat  this  court  ever  intended  to  lay  down  any 
<iifrerent   rule   of   decision.    Guided   by    these 
yyilea,  the  remaining  question  for  the  determina- 
t.ioii   of  the  court  is  whether  the  respondents 
-SST*]  •have  infringed  the  several  patents  de- 
scribed in  the  bill  of  complaint. 

Infringement  is  allq^  by  the  complainants, 
«iiid  the  burden  is  upon  them  to  prove  the  alle- 
gation, as  it  imputes  a  wrongful  act  to  the  re- 
spondents. All  controversy,  as  to  the  character 
of  the  machines  made  and  sold  by  the  respond- 
ents, is  closed  by  their  admission  set  forth  in 
tbe  record.  Exhibit  six,  it  is  conceded  by  the  re- 
spondents, is  an  accurate  representation  of  the 
»»ia chines  which  they  made  and  sold,  and  the 
eomplainanls  accept  the  admission  as  correct. 
-Absolute  certainty,  therefore,  attends  that  in- 
quiry, and  there  is  very  little,  if  any,  more  dif- 
ficulty in  ascertaining  the  construction  of  the 
patented  machines  made  and  furnished  to  the 
public  by  the  complainants,  so  that  the  only 
substantial  inquiry  is,  whether  the  machines 
made  and  sold  by  the  respondents  infringe  the 

f patented  machines  of  the  complainants,  as  the 
atter  embody  all  the  inventions  of  the  com- 
plainants except  the  claims  pointed  out  as  not 
infringed,  and  the  proofs  satisfy  the  court  that 
the  exhibits  are  constructed  in  accordance  with 
the  mechanism  described  in  the  several  letters 
patent. 

Pro^rly  construed  the  re-issued  patent  num- 
ber 4  is  the  combination  of  a  quadrant  shaped 
platform  located  behind  the  cutting  apparatus 
of  the  harvester  so  as  to  receive  the  grain  as  it 
falls  after  it  is  cut,  with  an  automatic  sweep 
rake  so  constructed  as  to  sweep  over  the  plat- 
^orm^n  circular  curves,  and  to  move  forward 
and  backward,  or  towards  and  from  the  cutting 
apparatus,  so^  as  to  seize  upon  the  grain  as  it 
falls,  after  being  cut,  sweeping  it  over  the  plat- 
form m  circular  curves  and  delivering  it  upon 
the  pound  behind  the  machine  with  its  stalks 
at  right  aniafles,  or  nearly  so,  with  the  line  of 
progression  of  the  machine,  and  to  return  by 
n  ion»'nrd  movement  towards  the  cutting  appa- 
ratus lo  the  original  position  when  the  first  op- 
eration com  men^d. 

r  -l"nf  ^1  .^^^2  is  divided  into  two  parts,  the 
'"■*,  i7.^">ch  may  be  used  without  the  second, 
11  WaiI.**^*^  charged  that  the  second  part  has 


been  infringed  by  the  respondents.  Briefly  de- 
scribed it  consists  of  a  combination  of  the  cut- 
ting apparatus  of  a  harvester  with  a  quadrant 
shaped  platform  ^arranged  in  the  rear  [*558 
thereof,  and  with  a  sweep  rake  operated  by 
mechanism  in  such  a  manner  that  its  teeth  are 
caused  to  sweep  over  the  platform  in  curves 
when  acting  on  the  grain  and  to  discharge  the 
stalks  crosswise  in  the  direction  of  the  swath 
and  out  of  the  way  of  the  team  on  the  return  of 
the  machine. 

Two  combinations  are  also  contained  in  the 
re-issued  patent  1683,  but  the  respondents  are 
not  charged  with  infringing  the  second,  so  that 
it  is  only  necessary  in  this  connection  to  refer 
to  the  first  and  describe  its  operation.  It  con- 
sists of  a  combination  of  the  cutting  apparatus 
with  a  reel  and  with  a  quadrant  shaped  plat- 
form located  in  the  rear  of  the  cutting  appara- 
tus, operating  as  follows:  the  cutting  appa- 
ratus severing  the  grain,  the  reel  bearing  the 
grain  against  the  cutting  apparatus  and  insur- 
ing its  delivery  upon  the  quadrant  shaped  plat- 
form in  the  rear  thereof,  and  the  quadrant 
shaped  platform  receiving  the  erain  from  the 
cutting  apparatus  and  reel,  and  supporting  it 
in  such  a  manner  that  it  can  be  moved  from 
the  cutting  apparatus,  heads  foremost,  swept 
round  in  a  curve  and  discharged  upon  the 
ground  crosswise  to  the  direction  of  the  swath 
and  out  of  the  track  of  the  horses  when  the 
machine  comes  round  to  cut  the  next  swath. 

Patent  numbered  72  is  also  an  arrangement 
of  the  quadrant  shaped  platform  immediately 
behind  the  cutting  apparatus  of  a  reaping  ma- 
chine, BO  that  the  platform  will  receive  the 
grain  as  it  falls  from  the  cutting  apparatus, 
and  will  support  it  in  such  a  manner  that  it 
may  be  swept  around  in  a  curvilinear  path  and 
discharged,  heads  foremost,  upon  the  ground  at 
the  side  of  the  platform  out  of  the  path  of  the 
horses  when  they  return. 

Reference  will  only  be  made  to  the  second 
parts  of  the  original  patent  embraced  in  the 
suit,  as  it  is  not  charged  that  the  respondents 
have  infringed  the  other  claim.  Separated 
from  the  second  claim  the  first  consists  in  a 
mode  of  hanging  the  reel  in  a  reaping  machine 
so  as  to  dispense  with  any  post  or  reel  bearer 
on  the  side  next  to  the  standing  grain,  with- 
out any  projection  of  the  reel  shaft  or  bearinf 
•therefor  on  that  side  of  the  machine,  [*559 
so  that  the  reel  overhangs  the  bearings  on  the 
one  side  and  is  without  support  on  the  other 
side. 

Prior  to  the  act  of  Congress  allowing  several 
patents  to  be  issued  for  distinct  and  separate 
parts  of  the  thing  patented,  it  is  not  probable 
that  a  bill  of  complaint  joining  five  several  pat- 
ents in  the  same  charge  of  infringement  would 
have  escaped  objection  from  the  respondent,  but 
it  will  be  noticed  that  all  the  claims  appertain 
to  the  same  general  subject,  and  that  it  requires 
nil  of  the  inventions  in  question  to  constitute  a 
complete  self-raking  harvester  or  reaping  ma- 
chine, and  that  they  are  all  embodied  in  tho 
machines   which   the   complainants   make    and 
furnish  to  the  public.     Viewed  in  that  light  th© 
court  is  of  the  opinion  that  the  objection,  if  |^ 
liad  been  made,  could  not  have  been  sustained 
5  Stat,  at  L.  192.  ' 

Where  the  invention  or  inventions  are    etn- 
bodied  in  a  machine,  tlkt  question  of  infrinc>^' 
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ment  is  best  determined  by  a  comparison  of  the 
machine  made  by  the  respondent  with  the 
mechanism  described  in  the  complainant's  pat- 
ent or  patents,  where  more  than  one  is  em- 
braced in  the  same  suit.  Blanohard  v.  Put- 
nam, S  Wall.  426,  19  L.  ed.  435. 

Comparisons  of  the  kind  have  been  carefully 
made  by  the  court,  aided  by  the  evidence  of  the 
expert  witnesses,  as  exhibited  in  the  record,  and 
the  court  is  of  the  opinion  that  the  several  in- 
ventions of  the  complainants,  excepting  the 
claims  pointed  out  as  not  infringed,  are  em- 
bodied in  the  machines  made  and  sold  by  the  re- 
spondents. Two  of  the  expert  witnesses  testify 
to  that  effect  without  qualification,  and  the  rea- 
sons which  they  assign  for  that  conclusion  are, 
in  the  opinion  of  the  court,  decisive  of  the  ques- 
tion. Some  attempt  was  made  in  the  cross-ex- 
amination of  those  witnesses  to  elicit  an  answer 
that  the  sweep  rake  employed  bv  the  respond- 
ents operated  differently  from  the  correspond- 
ing device  of  the  complainants  in  the  several  re- 
issued patents,  but  the  attempt  was  wholly  un- 
successful, and  called  forth  explanations  which 
confirm  the  conclusion  that  the  two  devices 
have  substantially  the  same  operation. 

560*]  *Special  reference  is  made  in  the 
opinion  of  the  district  judge  to  the  means  em- 
ployed by  the  respondents  in  supporting  the  reel 
as  showing  that  the  machines  which  they  have ' 
made  and  sold  do  not  infringe  the  second  claim 
of  the  original  patent.  His  view  is  that  their 
machines  do  not  infringe  that  claim  because 
they  do  not  employ  but  one  reel  post  instead 
of  two,  as  shown  in  the  complainants'  patent, 
but  it  is  so  obvious  that  the  one  post  with  the 
frame  attached  to  the  upper  end  is  substantially 
the  same  thing  that  it  is  not  deemed  necessary 
to  pursue  the  argument. 

For  these  reasons  we  are  all  of  the  opinion 
that  the  complainants  are  entitled  to  a  decree 
that  their  several  patents  are  valid,  and  for  an 
account  and  for  a  perpetual  injunction,  except 
as  to  such,  if  any,  as  have  expired. 

Decree  reversed  with  coatSf  and  the  cause  re- 
manded for  further  proceedings,  in  conformity 
to  the  opinion  of  the  court. 


ELIZABETH     W.     EDMONSON,     James    A. 
Waddell  et  al.,  Appts., 

V. 

ADAM  BLOOMSHIRE  et  al. 

(See  S.  C.  11  Wall.  882-391.) 

Construction  of  clause  in  uAll. 

Where  a  testatrix  made  her  last  will  and  testa- 
ment, In  which  she  uses  the  phrase.  "My  certificates 
that  are  In  the  hands  of  my  brother  Ben ;"  held, 
that  a  certiflcate  us  to  bounty  lands,  which  had 
been  surrendered  to  the  resrister  of  the  land  office, 
and  was  never  In  the  hands  of  the  brother  of  the 
testatrix,  was  not  included  in  such  phrase. 

[No.  56.] 
Argued  Jan.  10,  1871.    Decided  Jan.  29,  1871. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Southern  District  of 
Ohio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellants,  to  obtain  title  to  certain 
lands.    That  court  having  entered  a  decree  dis- 

NOTE. — Interpretation  of  wills;  intention  of  tes- 
tator to  govern — see  note  to  Pray  t.  Belt»  7  L.  ed. 
TT.  S.  800. 
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missing  the  bill,  the  complainants  took  an 
peal  to  this  court. 

A  statement  of  the  case  appears  in  the  opin- 
ion of  the  court. 

Messrs.  John  B.  Baldwin  and  H.  Stanboary 
for  plaintiff  in  error. 

Messrs.  J.  W.  Robinson  and  T.  W.  Iia-i^-— 
renoe  for  defendants  in  error. 

Mr.  Justice  Cliffopd  delivered  the  opiniox* 

of  the  court  r 

Volunteer  forces  for  the  public  service  in  the 
war  of  the  Revolution  were,  in  many  instances, 
furnished  by  the  States,  and  all  such,  as  well  a-» 
the  regular  forces,  were  paid  for  their  services 
to  a  large  extent  in  continental  money,  whicli 
so  depreciated  in  a  short  time  as  to  become  al- 
most valueless. 

Troops  for  that  service  were  raised  by  tlie 
state  of  Virginia,  known  as  the  Virginia  line 
on    continental   establishment,   and   they    also  . 
were  paid  for  their  services  in  that  currency  ; 
and  in  order  to  afford  relief  for  the  loss  whicH 
the  troops  sustained  in  that  way,  the  legisla- 
ture of  the  state,  at  the  November  session,  1781, 
passed  an  act  directing  the  auditor  of  public 
accounts  to  settle  and  adjust  the  pay  and  ac- 
counts of  the  officers  and  soldiers  of  that  line, 
so  as  to  make  their  claims  for  pay  and  subsist- 
ence equal  to. specie,  such  adjustment  to  cover 
the  period  from  the  first  day  of  January,  1777, 
to  the  last  day  of  December,  1781 ;  and  the  di- 
rections to  the  auditor  were  that  he  should  is- 
sue printed  certificates  to  the  respective  appli- 
cants for  the  balance  found  due  to  them  in  such 
adjustment,  payable  on  or  before  the  first  day 
of  January,  1785,  with  interest  at  the  rate  of 
six  per  centum  per    annum.     10    Hen.    Stat. 
(Va.)  462. 

Directions  were  also  given  to  the  auditor  in 
the  same  act  that  he  should  in  like  manner  set- 
tle and  adjust  the  accoimts  •of  all  of-  [•384 
ficers  and  soldiers  of  the  said  line  who  have 
fallen  or  died  in  the  service  durine  that  period, 
and  the  provision  was  that  their  representa- 
tives should  be  entitled  to  such  certificates,  and 
all  other  benefits  and  advantages  therein 
granted  to  the  officers  and  soldiers  in  the  line 
at  the  date  of  the  act.    Ihid.  463. 

None  of  these  matters  are  the  subject  of  con- 
troversy, and  it  is  also  alleged  and  admitted 
that  William  Rickman,  of  Charles  City,  Vir- 
ginia, was  a  deputy  director-general  in  the  Vir- 
ginia line  on  continental  establishment;  that  he 
served  three  years  or  more  as  such  director,  and 
that  he  thereby  became  entitled  also  to  Virginia 
military  bounty  lands. 

On  the  7th  of  Aiigust,  1778,  William  Rick- 
man made  and  published  his  last  will  and  tes- 
tament, by  which  he  gave  ana  bequeathed  to 
his  wife,  Elizabeth  Rickman,  all  his  estate  both 
real  and  personal,  in  fee  simple,  and  appointed 
his  wife,  together  with  Benjamin  Harrison,  her 
father  and  her  brother,  Benjamin  Harrison,  Jr., 
the  executors  of  his  will  so  made  and  pub- 
lished. Three  years  afterwards  the  testator 
(lied,  leaving  the  said  last  will  and  testament 
unrevoked  and  in  full  force,  and  the  same  was 
subsequently  duly  proved  and  admitted  to  rec- 
ord. 

Application  in  behalf  of  Elizabeth  Rickman, 
as  the  widow  and  executrix  of  her  deceased 
hilsband,  was  afterwards  made  to  the  auditor 
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of  public  accounts  to  settle  and  adjust  the  pay 
ana  subsistence*  accounts  of  the  testator  as  an 
officer  in  the  Virginia  line  on  continental  estab- 
lishment, and  on  the  28th  of  Februaiy,  1784, 
the  requested  adjustment  was  made.  By  that 
adjustment  the  auditor  of  public  accounts  found 
that  there  was  a  balance  due  to  the  deceased,  or 
to  his  legal  representatives,  of  one  thousand 
seven  hundred  and  twenty-two  pounds  nineteen 
shilling  and  two  pence,  and  the  record  shows 
that  the  evidence  of  the  indebtedness  of  the 
state  to  the  deceased  for  that  amount  was  de- 
livered to  B.  Harrison  on  the  same  day  the  ad- 
justment was  made. 

385*]  •Prior  to  that  adjustment,  to  wit,  on 
the  29th  of  November,  1783,  the  House  of  Dele- 
ft es  of  Virginia  passed  two  resolutions  which 
it  becomes  important  to  notice: 

1.  That  the  petition  of  Elizabeth  Rickman 
praying  that  the  auditor  of  public  accounts 
should  settle  and  adjust  the  pay  and  accounts 
of  her  late  husband  was  reasonable,  showing 
satisfactorily  that  the  adjustment  was  largely 
influenced  by  the  Legislature. 

2.  That  Elizabeth  Hickman,  widow  of  Wil- 
liam Rickman,  be  allowed  such  a  portion  of  land 
as  the  rank  and  service  of  the  deceased  merit. 

Pursuant  to  the  second  resolution  the  gov- 
ernor of  the  state,  Benjamin  Harrison,  on  the 
12th  of  January,  1784,  executed  a  certificate 
that  Elizabeth  Rickman,  widow  and  executrix 
of  William  Rickman,  director-eeneral,  is  enti- 
tled to  the  proportion  of  land  allowed  a  colonel 
in  the  continental  line  who  has  served  three 
years,  and  on  the  following  day  a  warrant  for 
six  thousand  six  hundred  and  sixty- six  and  two 
thirds  acres  was  issued  to  her,  signed  by  the 
register  of  the  state  land  office. 

Five  years  later  she  intermarried  with  John 
Edmondson,  and  they  afterwards,  during  the 
succeeding  year,  united  in  executing  a  deed  of 
trust  or  post-nuptial  agreement  to  her  brother, 
Carter  B.  Harrison,  of  all  her  estate,  real  and 
personal,  or  to  which  she  was  entitled  under 
the  will  of  her  former  husband,  for  her  sepa- 
rate use  and  advantage,  her  heirs,  executors  and 
administrators,  the  husband  stipulating  therein 
that  she  might  dispose  of  the  same  by  her  last 
will  and  testoment  as  she  should  see  fit  to  do. 

On  the  3d  of  May,  1790,  Elizabeth  Edmond- 
son made  her  last  will  and  testament,  which 
was  olographic,  and  on  the  first  day  of  January, 
1791,  she  died,  leaving  her  will  in  full  force, 
and  on  the  twentieth  of  the  same  month  the  will' 
was  proved  and  admitted  to  record  in  the  coun- 
ty where  she  resided  at  her  decease. 

Absolute  title  to  the  lands  embraced  i^  the 
warrant  signed  by  the  land  register  is  claimed 
by  the  complainants,  upon  the  groiuid  that  the 
same  were  devised  in  fee  simple  bv  Elizabeth 
386*]  *Edmondson  to  her  husband,  John  Ed- 
mondson, by  her  last  will  and  testament;  but 
the  respondents  deny  that  her  will,  when  prop- 
erly construed,  contains  any  such  devise;  and 
insist  that  the  will,  if  it  made  any  disposition 
of  those  lands,  only  devised  to  the  husband  a 
life  estate  in  the  same;  and  that  the  fee  simple 
title  to  the  same,  inasmuch  as  the  testatrix  died 
without  issue,  descended  to  her  brothers  and  sis- 
ters, unde^  whom  they  claim,  as  alleged  in  the 
answer. 

Unless  the  course  of  descent  was  broken  by 
the  will  of  the  testatrix,  it  is  dear  that  her 
11  Wall. 


brothers  and  sisters  became  the  owneis  of  the 
lands  embraced  in  ^at  warrant,  as  it  is  con- 
ceded that  she  died  without  issue.         , 

Afterwards,  in  the  year  1795,  the  said  John 
Edmondson  married  again,  and  the  record  shows 
that  he  bad  three  children  by  the  second  wife, 
one  of  whom  died  before  the  father  without  is- 
sue, leaving  John  and  Elizabeth,  the  latter  hav- 
ing since  intermarried  with  Littleton  Waddell, 
the  other  complainant  and  appellant  in  the  case 
before  the  court. 

Before  his  decease,  John  Edmondson,  the 
father  of  the  two  appellants,  John  and  Eliza- 
beth, also  made  a  will  and  devised  all  his  prop- 
erty to  his  three  children,  one  of  whom,  as  be- 
fore stated,  died  during  the  lifetime  of  the  fath- 
er. His  will  bears  date  on  the  3d  of  October, 
1802,  and  the  pleadings  show  that  he  cued  on 
the  first  day  of  December  following,  leaving  the 
two  children  before  named  as  his  principal  dev- 
isees and  sole  heirs  at  law.  They,  together  with 
the  husband  of  Elizabeth,  claim  the  lands  in  con- 
troversy upon  the  ground  that  the  same  were 
devised  to  the  father  of  John  and  Elizabeth  by 
the  will  of  his  first  wife. 

Defenses  of  various  kinds  are  set  up  in  the 
answer,  but  in  the  view  taken  of  the  case  it  is 
not  necessary  to  enter  into  those  details,  as  the 
court  is  of  the  opinion  that  the  decision  of  the 
case  must  turn  upon  the  construction  of  the  will 
of  Elizabeth  Edmondson,  deceased,  it  being 
conceded  that  she  held  the  title  to  the  lands  in 
controversy  luider  the  warrant  granted  to  her 
for  the  same  by  the  state. 

Proofs  were  introduced  by  both  parties,  but 
the  circuit  court  was  of  the  opinion  that  the 
complainants  were  not  •entitled  to  re-  [*387 
cover,  and  entered  a  decree  dismissing  the  bill 
of  complaint.  Whereupon  the  complainants  ap- 
pealed to  this  court,  but  the  appeal  was  dis- 
missed, it  appearing  on  the  face  of  the  record 
that  the  transcript  was  not  filed  in  this  court 
during  the  term  neict  succeeding  the  allowance 
of  the  appeal.  Edmonson  v.  Bloomshire,  7 
Wall.  306,  19  L.  ed.  91. 

Since  that  time  a  new  appeal  has  been  allowed 
to  the  complainants  and  they  have  removed  the 
cause  into  this  court,  seeking  to  reverse  the 
same  decree  from  which  the  first  appeal  was 
taken.  Pending  the  present  appeal,  a  motion  to 
dismiss  was  filed  by  the  respondents,  which  was 
heard  at  the  same  time  with  the  merits ;  but  the 
questions  involvediin  the  motion  will  not  be  de- 
cided, as  the  court  is  of  the  opinion  that  the 
decree  of  the  circuit  court,  dismissing  the  bill 
of  complaint  for  the  want  of  equity,  is  correct. 

Motions  of  the  kind  are  usually  determined 
before  proceeding  to  examine  the  merits  of  the 
controversy,  but  the  court  deems  it  proper  to 
adopt  a  dilTerent  course  on  the  present  occasion 
for  the  following  reasons,  among  others  which 
might  be  mentioned:  (1)  Because  differences 
of  opinion  exist  in  the  court  as  to  the  proper 
disposition  to  be  made  of  the  motion,  irrespec- 
tive of  the  fact  that  the  case  has  been  twice 
heard  upon  the  merits;  (2)  because  the  re- 
spondents, when  the  case  was  here  before,  went 
to  final  hearing  without  making  any  objections 
to  the  regularity  of  the  appeal. 

Affirmative  relief,  it  is  true,  could  not  be 
granted  to  the  complainants  without  first  dis- 
posing of  some  of  the  questions  involved  in  the 
motion,  but  inasmiuch  as  an  affirmance  of  the 
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decree  of  the  circuit  court  will  effect  substan- 
tially the  same  result  as  a  dismissal  of  the  ap- 
peal, the  court  is  not  inclined  to  decide  the  pre- 
liminary questions. 

Letters  of  administration  on  the  estate  of 
Elizabeth  Edmondson  were  granted  to  John 
Bdmondson,  the  husband  of  the  deceased,  as  no 
executor  was  named  in  the  will.  Several  be- 
quests to  the  husband  were  made  by  the  testa- 
388*]  trix  in  *the  will  which  need  not  be  no- 
ticed, as  they  furnish  no  aid  in  the  solution  of 
the  question  presented  for  decision.  Those 
clauses  relate  to  certain  articles  of  personal 
property  which  she  gave  to  her  husband  forever, 
and  to  certain  slaves  which  she  gave  to  him  "to 
dispose  of  as  he  may  think  proper."  Preceding 
the  clause  disposing  of  the  articles  of  personal 
property  the  will  contains  the  following  devise: 
"I  give  to  my  dear  husband,  John  Edmondson, 
all  the  land  I  possess,  during  his  life,"  but  the 
will  contains  no  residuary  clause  of  a  general 
nature.  Enough  appears  to  show  that  the  tes- 
tatrix owned  real  estate,  as  she  devised  the 
house  and  land  where  she  lived,  at  the  death  of 
her  husband,  to  one  of  her  brothers,  and  to  an- 
other brother  she  gave,  at  the  decease  of  her 
husband,  a  certain  other  tract  described  in  the 
will  as  having  been  purchased  by  her  first  hus- 
band, but  the  will  does  not,  in  terms,  make  any 
ultimate  disposition  of  the  lands  devised  to  her 
husband  during  his  life  except  those  two  par- 
cels, and  the  complainants  do  not  controvert  the 
proposition  that  the  lands  in  question,  if  they 
were  devised  to  the  husband  under  that  clause 
of  the  will,  descended  at  his  decease  to  the 
brothers  and  sisters  of  the  testatrix,  as  contend- 
ed by  the  respondents.  They  deny,  however, 
that  the  lands  in  controversy  or  any  portion  of 
the  same  were  devised  to  him  by  that  clause. 
On  the  contrary,  they  rely  upon  another  clause 
in  the  will  as  the  foundation  of  their  claim, 
which  follows  the  bequests  before  mentioned  to 
her  husband,  and  cexlain  other  bequests  of  like 
kind  to  her  brothers  and  sisters  and  other  rela- 
tives, specifying  in  each  of  the  several  bequests 
the  name  of  the  legatee. 

Having  devised  all  the  land  she  possessed  to 
her  husband  during  his  life,  and  made  those  be- 
quests, the  testatrix  provides  as  follows:  "My 
certificates  that  are  in  the  hands  of  my  brother 
Ben,  1  desire  may  be  given  to  my  husband,  to 
dispose  of  as  he  may  think  proper."  Founded 
on  that  clause  in  the  will,  the  theory,  of  the 
complainants  is,  that  the  warrant  signed  by 
the  land  agent  for  the  six  thousand  six  hundred 
and  sixty-six  and  two  thirds  acres  of  bounty 
lands  was  devised  to  their  father,  and  that  at 
389*]  the  decease  of  the  testatrix  ♦he  became 
the  owner  in  fee  simple  of  the  lands  surveyed 
and  located  under  that  warrant,  and  that  they, 
as  the  devisees  in  his  will  and  his  sole  heirs  at 
law,  are  the  lawful  owners  of  the  lands  in 
controversy. 

Support  t^  that  theory  is  attempted  to  be 
drawn  from  the  fact  that  the  governor,  before 
the  warrant  was  signed,  granted  a  certificate  in 
which  he  certificed  that  the  widow  and  execu- 
trix of  the  deceased  claimant  was  entitled  to 
the  proportion  of  land  allowed  to  a  colonel  of 
the  continental  line  who  had  served  three  years, 
but  the  decisive  answer  to  any  such  attempt 
is,  that  the  certificate  of  the  governor  was,  on 
the  following  day,  deposited  in  the  proper  office 
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as  the  legal  foundation  of    the    land-warrants, 
where  it  has  ever  since  remained. 

Most  of  the  introductory  allegations  of    tlie 
bill  of  complaint  are  admitted  by  the  reaponci- 
ents.    They  also  admit    that    Elizabeth    Rdck- 
man,  before  her  marriage  with  John  Edmond- 
son, obtained  the  certificates  for  the    balance 
due  her  first  husband  for  pay  and  subsistence  sta 
director-general  in  the  continental  line,  and  also 
for  the  interest  due  on  the  same,  and  that   she 
also  obtained  the  warrant  for  the  lands  in  con- 
troversy, but  they  utterly  deny  that  the  word 
"certificates,"  as  used  in  the  clause  of  the  -will 
under  which  the  complainants  claim,  means   or 
intends  the  warrant  in  question  or  the  lands  de- 
scribed in  the  pleadings. 

Persons  havmg  claims  to  bounty  lands  were 
required  at  that  time,  by  the  laws  of  that  state, 
to  exhibit  their  vouchers  to  the  executive,  and 
if  found  to  be  correct  and  the  claim  was  allowed, 
it  was  the  duty  of  the  governor  to  issue  a  cer- 
tificate to  that  effect  to  the  register  of  the  land 
office,  and  the  register,  upon  the  filing  of  lb  at 
certificate,  was  required  to  grant  the  warrant. 
11  Hen.  Stat.  83;  Swan's  Land  Laws,  118. 

More  than  six  years  before  the  testatrix  made 
her  last  will  and  testament  in  which  she  uses 
the  phrase  "my  certificates  that  aVe  in  the  bauds 
of  my  brother  Ben,"  the  certificate  'as  [*390 
to  the  boimty  lands  had  been  surrendered  to  the 
register  of  the  land  office,  and  the  land-warrant 
in  question  had  been  issued  in  its  place,  and 
there  is  no  evidence  that  the  land  warrant  or 
the  certificate  which  preceded  it  was  ever  in  the 
hands  of  any  one  of  the  brothers  of  the  testatrix. 

Undoubtedly  the  certificate  for  the  balance 
due  for  pay  and  the  subsistence  accounts  aris- 
ing from  the  depreciation  of  the  currency  in 
which  the  original  claimant  was  paid  and  the 
certificates  for  the  interest  on  the  same  did 
pass  by  that  clause  in  the  will  to  the  husband 
of  the  testatrix,  and  the  proofs  are  satisfactory 
that  those  certificates  were  in  the  hands  of  her 
brother  Benjamin  at  the  date  of  the  will.  Those 
certificates  bear  date  on  the  28th  of  February, 
1784,  and  they  were  immediately  delivered  to 
the  brother  named  in  the  will  as  having  them  in 
his  hands,  where  they  remained  to  the  date  of 
the  will  of  the  testatrix  and  to  the  time  of  her 
death. 

Certified  copies  of  the  certificate  signed  by  the 
governor  as  the  foundation  for  the  land-war- 
rant are  exhibited  in  the  record  as  given  by  the 
register  of  the  land  office,  which  shows  that  it 
could  not  have  been  in  the  hands  of  her  brother 
at  the  date  of  the  will,  as  it  had  been  in  the  reg- 
ister's office  more  than  six  years  before  the  will 
was  executed.  Suppose,  however,  that  it  ap- 
peared that  the  land-warrant  had  been  in  the 
possession  of  her  brother,  from  its  date  to  the 
time  when  the  testatrix  died,  still  it  would  be 
difficult,  if  not  impossible,  to  hold  that  the  sig- 
nification of  the  word  "certificates,"  as  used  in 
the  will,  is  sufficiently  comprehensive  to  include 
that  instrument,  as  the  word  "certificate"  seems 
to  have  an  appropriate  and  direct  reference  to 
the  instruments  of  evidence  issued  to  the  testa- 
trix for  the  back  pay  and  subsistence  accounts 
of  her  former  husbeind,  as  before  explained. 

Attempt  is  made  in  argument  to  show  that 
the  words  "certificate"  and  "warrant"  are  some- 
times used  in  the  statutes  of  the  state  as  words 
of  equivalent  import,  but  the  examples  put  do 
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tat  relate  to  the  same  subject,  and  if  they  did 
it  woald  not  be  difficult  to  show  that  the  words 
391*]  are  there  used  *rather  as  conferring  an 
^tenuitiTe  authority  than  as  words  of  syn- 
uaTmoQs  tignification.  Be  that  as  it  may,  still 
It  is  evident  that  the  word  ''certificates"  was 
ued  br  the  testatrix  as  referring  directly  to  the 
icftmments  in  the  hands  of  her  brother,  which 
ven  given  in  the  adjustment  of  her  claim  for 
tbe  fadanoe  due  to  her  former  husband  to  make 
kis  ptT  as  director-general  equal  to  what  it 
woald  haTe  been  if  he  had  been  paid  in  specie. 

Strong  oonfinnation  of  that  view  is  derived 
fn»  the  course  pursued  in  the  settlement  of  her 
state  and  the  long  acquiescence  of  the  com- 
pUisants  in  the  pretensions  of  the  respondents 
ud  those  under  whom  they  claim.  Evidence, 
toverer,  of  the  most  satisfactory  character  was 
ntrodnoed  by  the  respondents  showing  that  the 
iind-wamnt  never  was  in  the  hands  of  her 
Wotber  prior  to  the  date  of  the  will,  or  at  any 
other  tiine;  but  it  is  not  deemed  necessary  to  en- 
ter into  those  details,  as  we  are  all  of  the  opin- 
ion that  the  land  warrant,  if  it  passed  to  the 
had«nd  by  the  will,  passed  under  the  devise 
wiiidi  gave  him  during  his  life  all  the  land 
vUdi  the  testatrix  possessed,  that  it  did  not 
pus  to  him  by  the  other  devise,  and  that  the 
drare  of  the  circuit  court  dismissing  the  bill 
of  oonplaint  is  correct. 

D€&€€  affirmed. 


9V]  •WILLIAM  A.  FREEBORN  et  al,  as  W. 
A.  If'reebom  A  Company,  Appis., 

V, 

THE  SHIP   PROTECTOR,   Her   Tackle,   etc., 
James  C.  Bell,  Claimant. 

(See  a  C  TA«  Protector /*  11  Wall.  82-88.) 
Ikfeet  in  names  of  parties,  token  fatal  to  appeal. 

Where  the  titles  of  the  parties  In  the  appeal  as 
tOowed  Is,  William  A.  Freeborn  &  Co.  v.  The  Ship 
Froteetor  and  Owners,  this  defect  is  fatal  to  the 
)Briadiction  of  the  court. 

The  writ  cannot  be  amended. 

[No.  83.] 

irgued  Jan.  Tt,  1871.   Decided  Jan.  SO,  1871. 

I  PPEAL  from  the  Circuit  Court  of  the  Unit- 
Is  ed  States,  for  the  Southern  District  of 
Abbeoia. 

notion  to  dismiss. 

The  libel  in  this  case  was  filed  in  the  district 
cDort  of  the  United  States  for  the  southern  dis- 
Oict  of  Alabama,  to  recover  the  cost  of  certain 
rvpurs  and  supplies.  A  decree  having  been 
^irtered  in  that  court  dismissing  the  libel,  the 
liMaots  took  an  appeal  to  the  circuit  court,  by 
vhidi  the  said  decree  was  affirmed,  whereupon 

^  said  libelants  took  a  further  appeal  to  this 

etwrt. 

The  case  is  sufficiently  stated  by  the  court. 
Messrs.  P.  PlOlipa  and  P.  Hamilton,  for  ap- 
pellee: 

That  it  is  necessary  that  the  names  of  all  the 
"ppeUants  and  appellees  should  be  set  forth  is 
dwided  by  the  following  cases: 

I^eneale  v.  Archer,  8  Pet.  528;  Wilson's  Heirs 
^-  /«.  Co.  12  Pet.  140 ;  Smyth  v.  Strader,  12 
How.  327;  Adams  v.  Law,  16  How.  144. 

In  all  these,  as  well  as  in  subsequent  cases, 
tie  writ  of  error  has  been  dismissed,  because 
the  names  of  all  the  appellants  or  all  the  appel- 
^  were  not  given  in  the  writ, 
n  Wall. 


Is  the  rule,  different  when  applied  to  appealfi? 

In  the  case  of  Otdngs  v.  Kincannon,  1  Pet. 
399,  this  court  says : 

*'The  appeal  was  given  by  the  act  of  1803,  and 
this  declares  tliat  such  appeals  shall  be  subject 
to  the  same  rules,  regulations  and  restrictions 
as  are  prescribed  by  law  in  cases  of  writs  of 
error." 

We  have  then  a  libel  filed  by  William  A.  Free- 
born, James  F.  Freeborn,  and  Henry  P.  Gardner, 
a  decree  against  them  as  the  libelants,  and  an 
appeal  from  that  decree  in  the  name  of  William 
A.  Freeborn  &  Company. 

In  the  case  of  the  "heirs  of  Wilson,"  already 
cited,  the  Chief  Justice  says:  "In  both  of  the 
cases  referred  to  it  appears  that  the  motions  to 
dismiss  were  not  made  at  the  term,  or  at  the 
time  oi  appearance  in  this  court;  but  each  of 
the  cases  had  been  pending  here  for  two  years 
before  the  motion  was  made.  The  rule  of  this 
court,  thei^efore,  is:  that  where  there  is  a  sub- 
stantial defect  in  the  appeal  or  writ  of  error, 
the  objection  may  be  taken  at  any  time  before 
iudgment,  on  the  ground  that  the  case  is  not 
legally  before  us,  and  that  we  have  no  jurisdic- 
tion to  try  it." 

Messrs.  J,  Pyne,  S.  F.  Blovnt,  and  J,  M. 
Carlisle,  for  appellants: 

The  record  m  this  cause  was  filed  in  this 
court  Oct.  29,  18G9.  A  motion  was  made  at  the 
December  term,  1870,  to  dismiss  the  appeal  in 
this  cause,  because  it  was  taken  after  tne  lapse 
of  five  years  from  the  date  of  the  decree  render^ 
in  the  court  below. 

This  motion  was  denied. 

At  the  present  term  of  this  court,  the  present 
motion  is  filed  to  dismiss  this  cause  for  the 
reason  that  the  proceedings  on  appeal  do  not  set 
forth  the  names  of  the  parties  appellant. 

It  is  answered  that^this  motion  should  have 
been  made  at  the  first  term  of  this  court,  to 
which  the  said  proceedings  were  returnable,  and 
is  now  too  late. 

Carroll  v.  Dorsey,  20  How.  207  (15  L.  ed. 
804) ;  Chaffee  v.  Hayward,  20  How.  209,  16  L. 
ed.  805;  The  Commander-in-Chief,  1  Wall.  43, 
17  L.  ed.  609;  Bk.  v.  ISeton,  1  Pet  299. 

The  proceedings  on  appeal  may  be  amended 
by  the  record  and  proceedings  in  the  cause. 

In  admiralty,  amendments  are  freely  allowed. 

It  is  the  settled  practice  in  admiralty  proceed- 
ings, where  merits  appear  upon  the  record,  but 
the  libel  is  defective,  to  allow  the  party  to  as- 
sert his  rights  in  a  new  allegation. 

The  Adeline,  9  Cranch,  244;  The  Caroline,  7 
Cranch,  490 ;  The  Divina  Pastora,  4  Wheat.  52 ; 
The  Mary  Ann,  8  Wheat.  380. 

In  Smith  v.  Jackson,  1  Paine  (C.  C.)  486,  in 
commenting  upon  the  33d  section  of  the  Act  of 
1789,  the  court  says: 

The  statute  gives  to  the  circuit  courts,  on  ap- 
peal from  the  district  court,  power  to  allow  any 
amendments  of  defects  of  form  occurring  in  the 
court  below,  which  could  have  been  amended 
there,  or  to  disregard  them  in  giving  judgment. 

In  Tihbs  v.  Parrot,  1  Cranch  (C.  C.)  177,  the 
court  says: 

"A  declaration  in  the  name  of  a  firm  may  be 
amended  by  leave  of  the  court,  by  inserting  the 
names  of  the  members  of  the  firm.  This  does 
not  touch  the  nature  of  the  cause  of  action. 

In  the  case  of  The  Venus,  1  Wheat,  it  is  de- 
cided that,  "On  an  appeal  to  the  Supreme  Court 
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in  an  admiralty  ease,  the  cause  is  before  that 
court,  as  if  in  the  inferior  court/' 

The  whole  record  and  proceedings  being  then 
before  this  court,  and  the  trial  being  de  novo, 
all  the  parties  in  the  court  below,  whose  names 
are  in  the  records  and  proceedings,  are  before 
the  court,  the  libel  settiiig  forth  the  names  of 
the  individuals  composing  the  firm  of  William 
A.  Freeborn  &  Co. 

Penhallow  v.  Doane,  3  Dall.  64. 

All  the  decisions  cited  by  the  counsel  of  ap- 
pellee were  upon  writs  of  error  and,  therefore, 
governed  by  the  rules  of  the  common  law. 

By  the  24th  rule  of  this  court,  regulating  the 
practice  in  courts  of  admiralty,  it  is  among 
other  things,  provided  as  follows: 

**And  new  counts  may  be  filed,  and  amend- 
ments in  matters  of  substance  may  be  made 
upon  motion  at  any  time  before  the  final  decree, 
upon  such  terms  as  the  court  shall  impose." 

See,  also,  Weaver  v.  Thompson,  1  Wall.  Jr. 
343. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  circuit  court  of  the 
United  States  lor  the  southern  district  of  Ala- 
bama. 

The  suit  was  a  libel  against  the  ship  for  sup- 
plies and  repairs.  It  was  dismissed  in  the  dis- 
trict court  upon  the  pleadings  and  proofs,  and 
the  decree  of  dismissal  affirmed  on  appeal, .by 
the  circuit  court.  It  is  now  here  on  appeal 
from  that  decree.  A  motion  has  been  made  by 
the  appellees  to  dismiss  the  case  on  the  docket 
for  want  of  jurisdiction. 

The  motion  is  pounded  upon  a  defect  of  the 
title  of  the  ]mrties  in  the  appeal  as  allowed. 
The  title  is,  "William  A.  Freeborn  d  Co.  v.  The 
Ship  Protector  and  ountrs,**  This  defect  in  a 
writ  of  error  has  been  held  fatal  to  the  juris- 
diction of  the  court  since  the  case  of  Deneale  v. 
Archer^  8  Pet.  526,  down  to  the  present  time. 
Smyth  V.  S trader,  12  How.  327;  Wilson  v.  Ins. 
Co.  12  Pet.  140;  Davenport  v.  Fletcher,  16  How. 
142.  Nor  can  the  writ  be  amended,  according 
to  repeated  decisions  of  this  court.  Porter  v. 
Foley,  21  How.  393,  16  L.  ed.  164;  Hodge  v. 
Williams,  22  How.  87,  16  L.  ed.  237.  The  only 
question  before  us  is,  whether  the  same  rule 
applies  to  appeals  in  admiralty.  Originally, 
decrees  in  equity  and  admiralty  were  brought 
here  for  re-examination  by  a  writ  of  error, 
under  the  22d  section  of  the  judiciary  act  ( 1  U. 
S.  Laws,  84 ) .  This  was  changed  by  t|jie  act  of 
March  3,  1803,  by  which  appeals  were  substi- 
tuted in  place  of  the  writs  of  error  in  cases  of 
equity,  admiralty,  and  prize;  but  the  act 
87*]  ^provides  "that  the  appeals  shall  be  sub- 
ject to  the  same  rules,  regulations  and  restric- 
tions as  are  prescribed  in  law  in  cases  of  writs 
of  error."      2  Stat,  at  L.  244. 

In  Owinas  v.  Kincannon,  7  Pet.  403,  the  ap- 
peal was  dismissed  because  all  the  parties  to  the 
decree  below  had  not  joined  in  it.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the 
court,  referred  to  the  case  of  Williams  v.  Bk.  of 
U.  8.  11  Wheat.  414,  which  was  a  writ  of  error, 
where  it  was  held  that  all  the  defendants  must 
join,  and  applied  the  same  rule  to  the  case  of  an 
appeal.  He  cited  the  Act  of  1803,  and  observed 
tnat  **the  language  of  the  act  which  gives  the 


appeal  appears  to  us  to  require  that  it    should 
be  prosecuted  by  the  same  parties  who    would 
have  been  necessary  in  a  writ  of  error."       But 
the  case  of  Smith  v.  Clark,  12  How.  21,  is  more 
direct  to  the  point  before  us.      It  was  a  motion 
to  docket  and  dismiss  in  the  case  of  an  appeal , 
und^r  the  43d  rules  of  the  court.    The  cei*tifi- 
cate  of  the  clerk,  upon  which  it  was  founded,  de- 
scribed the  parties  as  in  the  title  above.     Chief 
Justice  Taney,  in  giving  the    opinion    of     the 
court,  stated  that  the  certificate  conformed  to 
the  rule  in  all  respects  but  one,  and  that  was  in 
the  statement  of  the  parties.      The  respondents 
were  stated  to  be  Joseph  W.  Clark  and  others, 
from  which  it  appeared  that  there  were  other 
respondents,  parties  to  the  suit,  who  were  not 
named  in  the  certificate.      He  then  referred   to 
the  case  of  a  writ  of  error  {Deneale  v.  Archer, 
8  Pet.  526),  where  it  was   held   that   all    the 
parties  must  be  named  in  the  writ,    and    the 
name  of  one  or  more  of  them,  and  others,  were 
not  a  suUicient  description;   and,  also,  to  the 
case  of  Holliday  v.  Batsan,  4  How.  645,  where 
the  same  principle  was  applied  to  a  writ  of  er- 
ror docketed  under  the  43d  rule,  and  observed 
the  same  reason  for  requiring  all    the   parties 
whose  interests  were  to  be  affected  by  the  judg^ 
ment,  to  be  named  in  the  writ  of  error,  applicnl 
with  equal  force  to  the  case  of  an  appeal  from 
a  decree.      And  the  motion  to  docket  and  dis- 
miss for  the  above  defect  was  overruled.      The 
opinion  of  the  court  in  the  present  case  is,  that 
no  distinction  in  respect  *to  the  question  [*88 
before  us  can  be  made  between  the  case  of  an 
appeal  under  the  act  of  1803  (2  Stat,  at  L.  244 ) 
and  of  a  writ  of  error;  and  that  the  decisions 
referred  to  directing  the  dismissal  of  the  latter 
from  the  docket  for  want  of  jurisdiction,  apply 
with  equal  force  to  the  former.    This  result  ois- 
poses  of  the  motions  on  the  part  of  the  appellant 
to  amend  the  petition  of  appeal,   citation    and 
bond,  and  also  the  motion  to  amend  the  libel. 

The  motion  to  dismiss  for  want  of  jurisdu^- 
tion  granted. 

Mr.  Justice  Swayne,  dissenting: 
I  dissent  from  the  conclusions  announced  by 
the  court  in  this  case.  The  defect  objected  to 
is,  in  my  judgment,  amendable  under  the  32d 
section  of  the  judiciary  act  of  1789  (1  Stat,  at 
L.  73),  and  I  Uiink  an  amendment  should  be 
permitted  to  be  made. 

I   am   authorized   to   say  that  Mr.  Justice 
Bradley  concurs  in  this  dissent. 


FRANKLIN  PABMALEE  et  al,  Plffs.  in  Brr^ 

V, 

DANIEL  LAWRENCE. 

KSee  8.  C.  11  Wall.  36-3d.) 

Jurisdiction  over  state  judgments,  in  what  oases 
— certificate  of  state  supreme  court  insuf- 
ficient to  confer  jurisdict%on. 

The  conflict  of  the  state  law  wltii  the  Constitu- 
tion of  the  United  States,  and  a  decision  by  a  state 
court  in  fayor  of  its  yalldlty  must  appear  on  the 
face  of  the  record  before  it  can  be  re-examined  In 
this  court. 

It  must  be  that  such  a  question  was  necessarily 
inyolyed  in  the  decision,  and  that  the  state  court 

Note. — What  the  record  must  show  upon  writ  of 
error  to  a  state  court — see  notes,  63  L.  R.  A.  329. 
471. 
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voald  not  hare  siven  a  Judgment  without  decldlns 
ft. 

Tbb  court  cannot  entertain  jurisdiction  upon  a 
cMtificftte  of  the  state  supreme  court  alone,  in  the 
abKocf  of  any  evidence  of  the  question  in  the  rec- 
ord. The  office  of  the  certificate,  as  it  respects  the 
P^denl  question.  Is  to  make  more  specific  what  Is 
tM  naersl  in  the  record,  but  It  is  incompetent  to 
orlsiastr  the  question  within  the  true  construction 
of  tbe  25th  section. 

[No.  164.] 
ftrnhmitted  Jan.  SI,  1871.    Decided  Feb.  6, 1871. 

F  ERROR  to  the  Supreme  Court  of  Illinois. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

MettTM.  Georse  Payson  and  Charles  A. 
Offjory,  for  defendant  in  error: 

The  plaintiffs  assign,  as  their  sole  ground  of 
•iTor,  that  the  supreme  court  of  Illinois  in  ren- 
(kring  the  final  decree  in  this  case,  rested  its 
dfdsion  on  a  certain  statute  of  that  state 
whidi,  as  plaintiffs  allege,  impaired  the  obliga- 
tiai  of  their  contract,  and  is,  therefore,  repug- 
nant to  the  Constitution  of  the  United  States. 

It  does  not  appear  by  the  record  that  any 
<wh  statute  was   brought  in  question  in  the 

There  is  no  mention  of  it  in  the  pleadings 
■or  IB  the  evidence  nor  in  the  decree. 

it  cannot  be  because  it.  is  found  in  the  opin- 
ion of  the  court  below ;  for  it  has  been  several 
times  decided  that  that  opinion  is  no  partf  of 
tbe  record. 

WiUiatM  V.  Norris,  12  Wheat.  117;  12.  Co.  v. 
Sock,  4  Wall.  179,  18  L.  ed.  382,  where  the 
priated  report  of  the  case  was  offered;  Rector 
T.  ItWey,  6  Wall.  142,  18  L.  ed.  733 ;  Oibson  v. 
Oosittim  8  Wall.  314,  19  L.  ed.  317. 

Is  the  certificate  of  the  presiding  judge  suf- 
ifient  for  this  purpose? 

If  it  first  appear  from  the  record  itself,  that 
•ueh  a  question  may  have  arisen,  then  the  cer- 
tificate may  come  in,  to  show  that  it  was  actual- 
Ij  raised  and  decided.  But  unless  it  does  so  ap- 
pear from  the  record,  then,  no  matter  what  may 
W  stated  in  the  certificate,  it  is  not  enough. 
Ibis  seems  clearly  decided  in  Armstrong  v. 
Treoi.  etc.  16  Pet.  28.5,  where  the  court  fully 
"tates  the  principles  governing  cases  of  this 
•ort 
R.  Co.  v.  Rock,  4  Wall.  177,  18  L.  ed.  381; 

Uicier  ▼.  Walker,  14  How.  149. 
Musn.  C.  Beekwitli   and  Ayre  d  Kales 

for  plaintiff  in  error. 


Mr.  Justice  Nelson  delivered  the  opinion 
<rf  the  court: 

This  is  a  motion  to  dismiss  the  case  for  want 
of  jurisdiction. 

This  suit  was  commenced  by  the  plaintiffs  in 
wror,  before  the  superior  court  m  Chicago, 
H>ii»t  the  defendant,  to  enforce  the  specific 
P^ormance  of  a  contract  which  embraced  cer- 
tain lots  in  Chicago,  for  the  consideration  of 
^.000,  in  five  equal  annual  instalments,  with 
interest  The  answer  set  up  that  the  $50,000 
*ts  a  loan  of  money  to  the  plaintiffs,  and  that 
*l>e  premises  in  question  had  been  conveyed  by 
than  to  the  defendant  as  a  security  for  the 
loin,  upon  the  payment  of  which  the  defendant 
^  stipulated  to  reconvey,  and  tendered  a  re- 
otn^anee  on  the  payment  of  the  principal 
n  Wau.  U.  S.  Book  20. 


an4  interest.  A  cross-bill  was  also  filed  by  the 
defendant,  setting  up  the  loan  with  interest  at 
10  per  cent  per  annum.  The  answer  of  the  de- 
fendant admitted  that  the  transaction  v/as  a 
loan  of  money  between  the  parties,  and  charged 
that  the  defendant  (the  plaintiff  in  the  cross- 
bill ) ,  at  the  time  of  the  loan,  took  a  bond  from 
them,  conditioned  to  pay  2  per  cent  per  annum 
in  addition  to  the  interest  specified  in  the  con-, 
tract,  making  the  interest  12  per  cent  per  an- 
num. 

The  cause  was  finally  heard  on  the  cross-bill, 
answer,  replications  and  proofs  in  the  case.  The 
superior  court  decreed  that  the  defendant 
should  pay  to  the  plaintiff  the  amount  o|  the 
loan  remaining  due,  with  6  per  cent  interest, 
from  the  date  of  the  last  payment,  but  he  to  re- 
tain the  12  per  cent  already  paid.  The  defend- 
ants appealed  to  the  supreme  court,  which  re- 
versed the  decree,  holding  that  the  usurious  in- 
terest already  paid  should  be  credited  on  the 
principal,  and  that  interest  should  be  allowed 
at  the  rate  of  10  per  cent.  The  cause  was  re- 
manded to  the  superior  court  for  a  new  trial, 
where  a  decree  was  rendered  in  conformity  with 
the  above  opinion,  and  which  was  afterwards 
affirmed  by  the  supreme  court. 

On  looking  through  the  record  it  will  be 
seen,  that  -the  litigation  resulted  in  a  question 
as  to  the  rate  of  interest  to  be  allowed  to  Law- 
rence, the  lender,  according  to  the  laws  of  Il- 
linois, and  that  neither  in  the  pleadings  nor  in 
the  evidence,  nor  at  the  hearing  in  the  superior 
court,  was  any  question  made  as  to  the  validity 
of  any  statute  of  the  state  on  the  ground  of  its 
repugnancy  to  the  Constitution  of  the  United 
States.  This  question  was  first  made  before 
the  supreme  court,  on  appeal.  The  certificate 
of  the  presiding  judge  shows  that  the  objection 
was  taken  in  the  argmment  there  and  overruled, 
and  furnishes  the  only  evidence  that  any  Fed- 
eral question  was  raised  in  the  case. 

In  Lawler  v.  Walker,  14  How.  152,  it  is  said 
that  the  25th  section  of  the  judiciary  act  re- 
quired something  more  definite  than  the  certifi- 
cate of  the  supreme  court  to  give  this  court  ju- 
risdiction. 

The  conflict  of  the  state  law  with  the  Con- 
stitution of  the  United  States,  and  a  decision  by 
a  state  court  in  favor  of  its  validity,  must  ap- 
pear on  the  face  of  the  record  before  it  can  be 
re-examined  in  this  court.  It  must  appear  in 
the  pleadings  of  the  suit,  or  from  the  evidence 
in  the  course  of  the  trial,  in  the  instructions 
asked  for,  or  from  exceptions  taken  to  the  rul- 
ings of  the  court.  It  must  be  that  such  a  ques- 
tion was  necessarily  involved  in  the  decision, 
and  that  the  state  court  would  not  have  given  a 
judgment  without  deciding  it.  The  decision  in 
this  case  wa?  approved,  and  applied  in  R.  Co.  v. 
Rock,  4  Wall.  177,  18  L.  ed.  381.  The  certifi- 
cate was  as  full  in  that  case  as  in  the  present, 
but  it  was  the  only  evidence  of  the  fact  that  a 
Federal  question  had  been  presented. 

The  judge,  in  delivering  the  opinion  of  the 
court  in  that  case,  observed  that  "it  is  probable 
that  counsel  in  the  argument  of  the  case  in  the 
supreme  court  of  Iowa,  insisted  these  matters 
were  involved,  and  that  the  Chief  Justice  felt 
bound  to  certify,  when  requested,  that  they 
were  drawn  •in  question.  But  if  the  [•39 
record  does  not  show  that  they  were  necessarily 
drawn  in  question,  this  court  cannot  take  ju- 
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risdiction  to  reverse  the  decision  of  the  hifi^est 
eourt  of  a  state  upon  the  ground  that  counsel 
brought  them  in  question  in  argument.  We 
will  add,  if  this  court  should  entertain  juris- 
diction upon  a  certificate  alone  in  tlie  absence 
of  any  evidence  of  the  question  in  the  record, 
then  the  supreme  court  of  the  state  can  give 
the  jurisdiction  in  every  case  where  the  ques- 
tion is  made  by  counsel  in  the  argument.  The 
office  of  the  certificate,  as  it  respects  the  Fed- 
eral question,  is  to  make  more  certain  and  spe- 
cific what  is  too  general  and  indefinite  in 'the 
record,  but  is  incompetent  to  originate  the 
question  within  the  true  construction  of  the 
Z5th  section. 

The  motum  to  diamiaa  granted. 
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^ JAMES  MAY,  Appt., 
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MARGUERITE  LeCLAIRE  and  George  L. 
Davenport,  Executors  of  Antoine  LeClaire, 
Deceased,  et  al. 

(See  a  C.  11  Wall.  217-238.) 

Bona  fide  purchaser  toithout  notice — purchaser 
under  quitclaim  deed  is  not — knowledge  of 
counsel,  notice  to  client — exceptions — suit  in 
assumpsit  for  property  converted — former 
adjudication — substituted  property — residu- 
ary devisees. 

'  One  who  has  acqaired  his  title  by  a  quitclaim 
deed,  cannot  be  regarded  as  a  bona  tide  purchaser 
without  notice. 

Knowledge  of  counsel  In  a  transaction  Is  notice 
to  his  client. 

If  property  be  tortlously  taken  or  converted,  the 
tort  feasor  may  be  used  In  trespass  or  trover,  or 
the  Injured  party  may  waive  the  tort  and  sue  In 
assumpsit. 

The  defendant  is  not  permitted  to  set  up  his  tort 
to  defeat  the  action,  and  the  recovery  of  a  judg- 
ment will  bar  further  action  ew  delicto  by  the 
plaintiff. 

Where  converted  property  has  assumed  altered 
forms  by  successive  Investments,  the  owner  may 
follow  It  as  far  as  he  can  trace  It,  and  sue  at  law 
for  the  substituted  property,  or  he  may  hold  the 
wrongdoer  liable  for  appropriate  damages. 

Where  a  trustee  has  abused  his  trust,  the  cestui 
que  trust  has  the  option  to  take  the  original  or  the 
substituted  property,  and  If  either  has  passed  Into 
the  hands  oi  a  bona  fide  purchaser  without  notice, 
then  Its  value  In  money. 

Where  the  residuary  devisees  of  land  are  not  be- 
fore the  court.  It  cannot  decree  the  conveyance  of 
real  estate,  but  the  legal  representatives  being  be- 
fore It,  the  court  can  give  a  money  decree  against 
them,  embracing  the  value  of  the  land,  which  It 
might  otherwise  adjudge  to  be  conveyed. 

[Mr.  Justice  Milleb  did  not  sit  In  this  cause.] 

[No.  72.] 
Irgued  Jan.  16, 1871.       Decided  Feb.  IS,  1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  W  the  appel- 
lant, in  the  district  court  of  the  United  States 
for  the  district  of  Iowa,  for  the  cancelation  of 
a  certain  trust  deed,  and  for  the  conveyance  of 
certain  property,  and  for  other  relief  from  the 
alleged  fraud  of  the  respondents. 

l£e  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  court. 

The  larger  part  of  the  arguments,  being  upon 
questions  of  fact,  is  not  given. 

Messrs.  James  M.  Elwood,  Jeremiah  8. 
Black,  and  J.  A«  Will«»  for  apellant: 

NOTB. — Effect  of  a  quitclaim  deed  in  an  otherwise 
perfect  record  title— uee  note,  29  L.  B.  A.  83. 


The  question  of  fraud.  ' 

This  a  question  of  law,  as  well  as  of  fact. 
1.  As  a  question  of  law.     Courts  of  Equity- 
will  presume  fraud,  from  the  nature  of   the 
transaction  and  the  relation  of  the  parties. 

Story,  Eq.  Jur.  §  190;  Jackson  v.  King,  4 
Cow.  207;  Arnold  v.  Orimes,  2  Greene  (la.),  77. 

1.  What  constitutes  fraud  in  equity? 
Story,  Eq.  Jur.  §  187. 

2.  Meaning  of  the  rule  that  fraud  in  equity 
will  be  presumed.  How  is  fraud  to  be  estab- 
lished? Not  by  open  acts  and  declarations. 
Concealment  and  secrecy  are  the  ingredients  of 
the  crime,  not  open  declarations  and  overt  acts. 

It  is  clear,  therefore,  that  fraud  must  be  es- 
tablished by  facts  and  circumstances. 

Waterhury  v.  Sturtevant,  18  Wend.  353;  1 
Story,  Eq.  Jur.  §  190. 

What  effect  is  to  be  given  to  the  denials  in 
the  answers? 

See  Clark*s  Ex*rs  v.  Van  Riemsdyk,  9  Cranch, 
153;  Wight  v.  Prescott,  2  Barb.  196;  Water- 
bury  V.  Sturtevant  (supra). 

These  cases,  we  understand,  settle  the  rule  to 
be,  that  the  positive  denials  of  the  answers  may 
be  overcome  and  outweighed  by  the  circum- 
stances showing  fi'aud. 

As  against  Antoine  Le  Claire,  independent  of 
any  fraud,  the  complainant  is  entitled  to  a  de- 
cree under  the  allegations  in  his  bill. 

May,  being  the  owner  of  the  farm  and  by  his 
trust  deed  consenting  to  a  sale  thereof,  had  the 
right  to  prescribe  the  terms  and  conditions  on 
which  the  same  might  be  sold  in  case  of  his 
default.  He  did,  for  his  own  safety  and  secu- 
rity, provide  that  the  same  should  be  sold  in 
tracts  or  parcels.  The  trustee  had  no  authority 
to  sell  it  in  any  other  manner.  The  condition 
that  the  land  should  be  sold  in  parcels  must  be 
observed  by  the  trustee,  in  order  to  give  any 
validity  whatever  to  his  acts  in  the  premises. 
It  was,  so  to  speak,  a  limitation  on  the  trust 
power,  a  prohibition  to  the  trustee  to  sell  in 
any  other  mode.  It  was  a  power  (the  power  of 
sale)  which  could  only  be  exercised  in  the  mode, 
and  subject  to  the  conditions,  prescribed  by  the 
instrument  creating  the  power. 

Hill,  Trust,  (marg.)  478;  2  Washb.  Real 
Prop.  317;  4  Kent,  Com.  (marg.)  330,  334;  2 
East,  204;  Harkins  v.  Butler,  2  Pars.  Cont. 
421;  Qreenleaf  v.  Queen,  1  Pet.  138. 

Under  these  authorities  it  is  clear  that  the 
omission  and  failure  of  the  trustee  to  sell  in 
parcels  amounted  to  a  non-execution  of  the 
power. 

Where  the  terms  of  an  agreement  have  not 
been  strictly  complied  with,  or  are  incapable  of 
being  strictly  complied  with,  still,  if  there  has 
not  been  gross  negligence  in  the  party,  and  com- 
pensation for  the  injury,  occasioned  by  a  non- 
compliance with  the  strict  terms  can  be  made 
in  all  such  cases,  courts  of  equity  will  interfere. 
The  doctrine  of  equity  is  not  forfeiture,  but 
compensation,  and  nothing  but  such  a  decree 
will  in  such  cases  do  entire  justice  between  the 
parties.  Equity  will  decree  a  specilic  execution, 
not  according  to  the  letter  of  the  contract,  if 
that  be  unconscientious,  but  will  modify  it  ac- 
cording to  the  change  of  circumstances. 

Story,  Eq.  Jur.  §§  771,  775,  779,  796,  798, 
786,  780;  Bank  v.  Lynn,  1  Pet.  376;  Champion 
V.  Brovm,  6  Johns.  Ch.  398. 

The  agreement  was  simply  an  agreement  of 
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KttlcBMnt  or  eompromise.  It  starts  out  witli 
t^  proposition  to  compromise.  It  provides 
tkst  llaj  shall  cancel  what  is  due  or  claimed  to 
be  due  from  him  to  LeClaire,  and  that  LeCIaire 
iball  cancel  and  release  all  claims  he  has 
agaiBst  MajTy  upon  the  basis  ot  the  proposition, 
stated  in  the  a^^eement;  and,  in  the  conclusion 
of  the  proposition.  May  still  expresses  a  prefer- 
eaee  for  an  arbitration.  But  LeCIaire  accepts 
Maj^  proposal,  and  settles  on  the  terms  offered 


It  being  an  agreement  of  settlement,  it  is  one 
of  those  which  courts  of  equity  will  support 
tad  maintain,  upon  the  salutary  principle,  that 
putieB  are  the  best  judges  of  their  own  rights, 
lad  of  the  terms  upon  which  mutual  claims 
AoM  be  settled. 

1  Story,  £q.  Jur.  S  131,  and  cases  cited; 
if  150,  151. 

LeQaire,  by  his  own  acts  and  those  of  his 
■gmts,  instead  of  aiding,  prevented  the  per- 
lamaace  of  the  contract  by  May.  He  (May) 
took  an  proper  steps  towards  the  performance 
of  the  agreement  on  his  part,  but  was  prevented 
fran  eompletinff  it  at  least,  by  the  neglect  (if 
Bst  tlw  misconduct)  of  LeCIaire.  And  in  such 
CMC,  the  efforts  of  May  to  perform  will  be  con- 
ndercd  as  muivalent  to  performance. 

1  Ifadd.  Ch.  Pr.  421,  and  cases  cited. 
LeCIaire  cannot  take  advantage  of  his  own 

vTOBg,  either  active  or  passive. 

Tboe  was  part  performance  of  the  contract 
Vf  the  complainant.  He  executed  his  deed  of 
Rote  Bank  to  LeCIaire.  LeCIaire  received  and 
took  possession,  has  never  surrendered  nor 
^ata  to  surrender  it,  but  has  had  the  use  and 
reeeived  the  profits  thereof.  Here  was  a  part 
performance  on  the  part  of  May,  which  entitles 
nm  to  the  relief  asked  for.  It  was  such  a  per- 
farmanoe  as  would  have  taken  the  case  out  of 
the  statute  of  frauds,  ^d  entitled  a  party  to 
A  tpceific  performance. 

2  Stofy,  Eq.  Jur.  S  761;  Lotory  v.  Tew,  3 
Btib.  Ch.  407. 

It  would  be  utterly  unjust  and  at  war  with 
enrj  principle  of  equity — after  LeCIaire  has 
tikcn  possession  of  the  farm,  Rose  Bank,  under 
the  agreement,  had  the  use  and  received  the 
profits  of  it  for  several  years,  never  surren- 
dered or  oflTered  to  surrender  the  possession  to 
Hay,  ncnr  offered  to  pay  him  the  profits  received 
therefrom,  and  having  retained  the  possession 
■■til  May's  claim,  settled  b^  their  agreement, 
it  barred  by  the  statute  of  limitations — to  per- 
mit him  now  to  say  that  the  agreement  was 
■oc  a  compromise,  and  that  May  must  recover 
■poo  the  original  account  settled  by  the  agree- 


Bose  Bank  having  been  bought  by  LeCIaire, 
Hay  is  now  able  and  willing,  as  prayed  in  his 
bin,  by  deduction  of  the  value  of  the  Rose  Bank 
fMim,  to  perform  substantially  the  contract,  to 
eoavey  and  remove  the  encumbrances  on  Rose 
Bank  in  every  respect,  except  as  to  the  time. 
Eiery  one  of  the  encumbrances  has  been  re- 
laoved  or  can  be  removed,  and  the  estate  of  Le- 
CIaire can  hold  the  farm  free  from  all  encum- 
bruceiy  and  in  the  very  condition  that  LeCIaire 
vu  to  receive  it,  under  his  contract  with  May. 
Ob  the  other  band,   LeClaire's  estate  is  in  a 
fitjutioa  to  perform  the  contract  on  the  part  of 
ItCUire,      The    estate    now    holds    the    lands 
forend  by  the  Davenport  mortgage.    The  acts 
n  Wail. 


of  LeCIaire  only  exchan^d  the  securities  upon 
the  land  for  the  land  itself.  And  where  the 
parties  are  in  a  condition  to  perform  the  con- 
tract at  the  time  of  the  filing  of  the  bill  or  de- 
cree, substantially,  notwithstanding  the  time, 
courts  will  decree  a  specific  performance,  if 
LeCIaire  or  his  assignee  has  continued  in  pos- 
session. 

2  Story,  Eq.  Jur.  §§  776-780;  Miller  v.  Bear, 
3  Paige,  Ch.  466;  Braahear  v.  Oratz,  6  Wheat. 
528. 

Time  was  not  of  the  essence  of  the  contract, 
under  the  stipulations  of  the  parties.  The 
clause  relating  to  the  removal  of  encumbrances, 
was  nothing  more  or  less  than  a  promise  on 
the  part  of  May  to  remove  his  liens  within  a 
year.  The  contract  does  not  provide  that  his 
failure  to  do  so  shall  put  an  end  to  the  con- 
tract, nor  change  the  rights  of  the  parties. 

Young  v,  Daniels,  2  la.  126 ;  Armstrong  ▼. 
Pier  son,  6  la.  317;  Edgerton  v.  PeckHam,  11 
Paige,  Ch.  362;  Newl.  Cont.  238-240;  Brashear 
V.  Oratz  {supra). 

LeCIaire,  under  the  circumstances,  did  not 
and  could  not  rescind  the  contract.  He,  in 
order  to  rescind,  should  have  tendered  to  May 
the  deed  to  Rose  Bank,  which  May  executed 
to  him;  also  the  possession  of  the  farm,  and 
the  money'  received  by  him  as  rent  of  the 
premises.     Without  this,  he  could  not  rescind. 

Griffith  V.  Depew,  3  A.  K.  Marsh.  177 ;  Brink 
V.  Morton,  2  la.  411;  Armstrong  v.  Pierson,  5 
la.  317;  Putnam  v.  Ritcme,  6  Pai^e,  Ch.  3ftO. 

Messrs,  Matt.  H.  Carpenter  and  Jno.  K. 
Rosersy  for  appellees: 

If  the  bill  had  been  based  on  this  point  only, 
viz.:  failure  to  sell  in  parcels,  it  would  have 
been  clearly  multifarious.  LeCIaire  and  his 
representatives  could,  by  no  pretext,  have  been 
properly  made  parties  to  a  bill  to  set  aside  fhe 
sale  on  this  ground;  nor  could  an^  of  the 
other  defendants  have  been  joined  m  a  bill 
against  LeCIaire,  for  specific  performance  of 
his  agreement  with  May. 

It  is  argued  that  the  trustee  was  Impera- 
tively required  to  sell  "in  parcels,"  but  was  left 
free  to  exercise  his  discretion  as  to  the  size  of 
the  parcels.  According  to  this,  the  trustee  was 
bound  on  the  one  hand  to  sub-divide  the  land, 
on  selling,  although  it  should  be  perfectly 
clear,  as  the  fact  was,  that  a  sale  of  it  in  a 
body  would  be  most  advantageous  for  the  said 
party  of  the  first  part ;  and,  on  the  other  hand, 
he  was  at  liberty  to  exercise  his  discretion  as 
to  size  of  parcels,  by  selling  half  an  acre  sepa- 
rately, and  the  rest  in  a  body. 

The  true  meaning  is  that  the  trustee  was  at 
liberty  (not  bound)  to  sell  in  parcels  less  than 
the  whole,  provided  that  in  his  opinion,  such 
sale  would  be  advantageous  for  the  grantor,  in 
which  case  it  would  be  necessarily  also  advan- 
tageous to  the  cestui  que  trust,  leaving  him  at 
liberty  to  sell  in  a  body,  if  that  mode  should 
appear  most  advantageous ;  the  controlling  con- 
sideration, as  to  the  mode  of  sale,  being  the 
"advantage"  of  the  parties  interested  therein. 
The  language  is,  not  "in  parcels  of  such  size," 
etc.,  but  "in  parcels  or  tracts  of  such  size," 
etc  If  the  word  "parcels"  necessarily  means 
less  than  the  whole,  "tract"  does  not. 

Singleton  v.  Scott,  11  la.  689-596. 

The  trustee's  duty  (if  any)  as  to  selling  in 
parcels,  was  discharged  by  his  first  offering  to 
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Bell  in  parcels  without  obtaining  any  bids. 
This  has  been  substantially  held  by  the  su- 
preme court  of  Iowa  in  a  very  late  case.  Bur- 
meister  v.  Dewey,  27  la.  468. 

It  adds  force  to  this  decision,  that  the  court 
had  previously  held  sales  of  distinct  parcels  of 
land  in  a  mass  or  lump  by  the  sheriff,  irregular. 

Boyd  V.  Ellis,  11  la.  97;  Lay  v.  Oihhons,  14 
la.  377. 

The  legal  title  being  in  the  trustee,  his  sale 
and  conveyance  (though  not  in  conformity  to 
the  terms  of  his  power)  passed  the  legal  title 
to  Dessaint,  the  grantee,  leaving  in  May  a 
mere  equity  to  have  the  sale  set  aside  on  appli- 
cation to  a  court  of  equity.  This  equitable 
claim  cannot  prevail  against  a  bona  fide  pur- 
chaser for  value,  who  has  obtained  the  legal 
title. 

It  is  not  very  clear,  from  appellant's  brief, 
on  what  groimd  the  right  to  relieve,  in  the  ab- 
sence of  any  fraud  on  the  part  of  LeClairc,  is 
intended  to  be  placed. 

It  not  only  sets  up  a  case  different  from  but 
one  inconsistent  with  and  contradictory  to  that 
set  forth  in  the  bill.  The  title  to  relief  therein 
set  up  is  based  exclusively  on  the  wrongfulness 
and  invalidity  of  the  trust  deed  sale,  mainly  on 
the  ground  of  the  fraudulent  conspiracy;  par- 
tially on  account  of  a  failure  to  sell  in  parcels. 

There  is  not  a  syllable  so  much  as  hinting  at 
an  affirmance  of  that  sale;  and  the  purchase  of 
the  title  derived  under  it  by  LeClaire's  repre- 
sentatives is  not  noticed  in  the  pleadings  at  all. 
If  intended  to  be  relied  on,  it  should  have  been 
alleged  in  a  supplemental  bill. 

But  the  case  now  set  up  in  the  argument  as- 
sumes and  rests  upon  the  validity  of  the  trust 
sale,  and  claims  for  appellant  the  benefit  of  the 
title  derived  under  it.  To  sustain  such  an  ar- 
gument would  be  nothing  short  of  allowing  a 
complainant  to  make  an  entirely  new  bill  by 
argument  upon  the  hearing,  and  that,  too,  in 
the  appellate  court.    This  cannot  be  done. 

Shields  V.  Barrow,  17  How.  130,  15  L.  ed. 
158;  Harding  v.  Handy,  11  Wheat.  103;  Boone 
V.  Chiles,  10  Pet.  177;  Oameal  v.  Banks,  10 
Wheat.  181. 

There  is  a  defect  of  parties,  fatal  to  the  relief 
sought  by  appellant.  The  title  to  the  land 
he  seeks  to  have  decreed  to  be  conveyed  to 
him,  is  vested^  in  undivided  shares,  in  all  the 
devisees  of  A.  LeClaire,  who  are  very  numerous. 
Only  a  few  of  them  are  before  the  court  as  par- 
ties. All  are  necessary  parties;  and  no  decree 
for  complainant  can  be  made  without  them. 

Shields  v.  Barrow,  17  How.  130,  15  L.  ed. 
168;  Coiron  v.  Millaudon,  19  How.  113,  15  L. 
ed.  575. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for 
the  district  of  Iowa.  The  record  is  in  a  sin- 
gularly defective  and  confused  condition.  But 
the  case  has  been  fully  argued  upon  the  merits 
by  the  counsel  upon  both  sides,  and  finding 
enough  in  the  record,  upon  looking  carefully 
through  it,  to  enable  us  to  dispose  of  the  con- 
troversy between  the  parties  satisfactorily  to 
ourselves  without  further  delay,  we  do  not 
deem  it  necessair  to  reverse  and  remand  the 
cause,  as  we  might  otherwise  do,  in  order  that 
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the  record  may  be  corrected,  and  by  a  further 
appeal  be  brought  up  in  the  proper  condition. 
Levy  V.  Arredtmdo,  12  Pet.  218;  Mandeville  v. 
Burt,  8  Pet.  256;  Harrison  v.  Nixon,  9  Pet. 
483;  Finley  v.  Lynn,  6  Cranch,  252;  Lewis  v. 
Darling,  16  How.  1. 

•The  case  involves  no  legal  question  [*ZZ& 
of  any  doubt  or  difficulty.  Its  determination 
depends  wholly  upon  the  facts.  The  testimony 
and  exhibits  are  very  voluminous.  It  could, 
serve  no  useful  purpose  elaborately  to  analyze 
them  and  set  forth  the  results  in  this  opinion. 
We  shall  content  ourselves  with  doing  little 
more  than  to  announce  our  conclusions.  We 
shall  not  deem  it  necessary  to  give  in  detail  the 
evidence  upon  which  they  are  founded  or  the 
processes  of  argument  by  which  they  are  sup- 
ported. 

The  proposition  submitted  by  May,  of  the 
4th  of  February,  1859,  its  acceptance  on  the 
8th  of  March  following  by  LeClaire,  since  de- 
ceased, and  the  assent  of  May  on  the  same 
day,  constituted  a  valid  contract.  There  was 
a  large  difference  in  value  between  what  Le- 
Claire was  to  give  and  what  he  was  to  receive. 
But  we  have  found  in  the  record  nothing  which 
raises  a  doubt  that  the  arrangement  was  fair 
and  just  to  both  parties.  LeClaire  was  a  man 
of  property  and  of  experience  in  business.  The 
date  of  the  proposition  and  of  its  acceptance 
show  that  he  took  ample  time  to  consider  the 
subject.  The  acceptance  was  witnessed  by 
John  P.  Cook,  his  counsel,  and  ope  of  the  de- 
fendants in  this  case.  According  to  the  face 
of  the  proposition  it  involved  the  settlement  of 
unadjusted  demands  on  both  sides.  It  was 
made  in  a  spirit  of  peace  and  compromise,  and 
was  accepted  in  a  corresponding  spirit.  It  is 
the  duty  of  a  court  of  equity  to  uphol^  such 
an  agreement,  to  protect  and  enforce  the  rights 
of  both  parties  under  it,  and  to  carry  it  out  as 
far  as  the  facts,  whicn  subsequently  occurred, 
and  the  settled  principles  of  our  jurisprudence, 
will  permit. 

On  the  10th  of  March,  LeClaire,  in  pursu- 
ance of  the  contract,  indorsed  to  May  the 
notes  and  mortgage  of  Adrian  H.  Davenport, 
and  placed  them,  with  certain  collaterals 
which  he  had  received  from  Davenport  to  secure 
the  payment  of  the  notes,  in  the  hands  of  Cook 
&  Sargent.  At  the  same  time  May,  also,  in  pur- 
suance of  the  contract,  executed  to  LeClaire  a 
deed  conveying  the  Rose  Bank  farm,  and  placed 
it  in  the  hands  of  the  same  depositaries.  Cook 
&  Sargent  were  to  deliver  to  each  party  what 
the  other  had  deposited  *for  him  as  [*220 
soon  as  May  should  have  removed  all  encum- 
brances from  the  farm,  which  he  was  boimd  by 
the  contract  to  do  within  a  year  from  its  date. 
When  LeClaire  made  his  deposit  he  took  from 
Cook  &  Sargent  a  receipt  stating  its  objects 
and  terms. 

The  firm  of  Cook  &  Sargent  consisted  of 
John  P.  Cook,  Ebenezer  Cook,  his  brother,  and 
George  B.  Sargent.  They  were  bankers.  On 
the  21st  of  August,  1858,  they  executed  to  Le- 
Claire a  mortgage  upon  a  large  quantity  of  real 
estate.  The  consideration  stated  is  $70,000. 
The  mortgage  recites  that  LeClaire  had  "ac- 
cepted various  sums  for  the  accommodation  of 
Cook  &  Sargent,  and  proposes  to  indorse  and 
accept  other  and  further  sums  for  them,  with 
the  view  of  enabling  them  to  borrow  money  on 
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fodi  aoeeptances."  The  condition  was  that 
t^  slioald  pay  these  liabilities  and  save  Le- 
Ciire  harmless.  Cook  &  Sargent  subsequently 
fiiled.  On  the  22d  of  December,  1859,  they  sold 
asd  assigned  to  LeClaire  the  banking  house  of 
Cook,  Sargent,  Downey  &  Co.,  in  Iowa  City, 
isd  all  the  assets,  real,  personal,  and  mixed,  of 
:hat  firm.  The  consideration  stated  is  that  Le- 
Claire "has  made  and  executed  certain  notes, 
<irafu,  and  acceptances  for  the  accommodation 
of  Cook  &  Sargent,  and  is  now  liable  to  pay  the 
saoe."  No  condition  or  trust  is  expressed.  On 
tbf  12th  of  December,  1860,  Cook  &  Sargent 
i^agned  to  the  defendant,  George  L.  Daven- 
port, their  interest  in  the  assets  of  the  firm 
of  Cook.  Sargent  Si  PaYker,  of  Florence,  in 
th*  territory  of  Nebraska,  and  covenanted  that 
tbe  interest  thus  transferred  was  worth  the 
<nm  of  $15,000.  On  the  2d  of  July,  1861,  by  a 
deed,  ateolute  on  its  face,  LeClaire  conveyed  to 
tk  defendant,  Louis  C.  Dessaint,  a  large  num- 
ber of  tracts  of  land.  On  the  15th  of  the  same 
Booth  an  article  of  agreement  was  entered  into 
between  them,  wherein  it  was  recited  that  the 
prior  conveyance  had  been  made  in  trust  to 
oibk  Dessaint  to  sell  and  pay  a  debt  of  Le- 
Qatre  to  the  Merchants'  Branch  of  the  State 
Btnk  of  Iowa,  and  Dessaint  stipulated  that, 
titer  accomplishing  this  object  and  paying  the 
openses  of  the  trust,  he  would  reconvey  the 
readoe  of  the  lands  to  LeClaire.  These  trans- 
230*1  actions  show  *the  relations  of  the  par- 
ties at  the  dates  of  their  occurrence,  and  in  that 
new  are  not  without  importance  in  this  case. 

The  encumbrances  on  the  Rose  Bank  farm 
eoQsisted  of  a  deed  of  trust,  executed  by  May  to 
Claries  Powers,  since  deceased,  to  secure  a 
urte  of  May  to  W.  H.  &  A.  T.  Strippel,  for  $6,- 
550.  payable,  with  interest,  on  the  Ist  of  May, 
1858;  a  mortgage  to  George  F.  Kettle  to  secure 
« note  of  May  to  him  of  $3,125,  with  interest 
lAer  due,  payable  on  the  10th  of  November, 
1S57:  and  the  liens  of  several  jiirljgrments  not 
»«e«ary  to  be  particularly  specified.  At  the 
time  the  contract  between  May  and  LeClaire 
'M  entered  into,  LeClaire  was  well  satisfied 
■ith  the  arrangement.  Subsequently  he  became 
dinatisfied.  John  P.  Cook  afterwards  de- 
Booneed  it,  and  declared  that,  as  the  friend  and 
tttomey  of  LeClaire,  he  considered  it  his  duty 
to  project  LeClaire  as  far  as  possible  against 
*  ?ro99  an  imposition."  The  most  obvious  and 
«ffectnal  way  to  accomplish  that  object  was  to 
ttU  the  Rose  Bank  farm  under  the  deed  of 
tnst,  and  thus  put  it  out  of  the  power  of  May 
to  fulfil  his  part  of  the  contract,  and  this 
pnrpose  those  concerned  in  the  scheme  pro- 
«eded  to  carry  out. 

In  this  connection  we  lay  out  of  view  the  im- 
portant declaration  of  Powers,  the  trustee,  as 
fflwmpetent  against  the  other  parties. 

On  the  12th  of  April,  1859,  Adrian  H.  Daven- 
port, regarding  May  as  the  owner  of  his  notes 
Mwl  morten^,  which  LeClaire  had  assigned 
ud  deposited,  as  before  stated,  submitted  to 
^y  a  written  offer  for  a  settlement  and  com- 
promise, which  Mav  declined. 

On  the  23th  of  *  July,  1859,  John  P.  Cook 
'^ttpht  from  Powers  the  note  and  mortgage  of 
il*y  to  Kettle,  and  gave  in  payment  his  note 
f^T  ^35.87,  indorsed  by  LeClaire  and  Eben- 
*w  Cook.  Cook,  the  kssignee,  sued  May  on  the 
Mte  in  the  circuit  court  of  the  United  States 
U  Wall. 


for  the  northern  district  of  Illinois,  and  recov- 
ered a  judgment. 

The  day  after  May  executed  his  deed  to  Le- 
Claire he  delivered  possession  of  the  Rose  Bank 
farm  to  LeClaire,  and  *has  not  since  [*231 
had  possession  or  any  control  over  the  premises, 
or  any  benefit  from  them. 

On  the  20th  of  July,  1859,  Powers,  the  trus- 
tee, sold  this  property  under  the  deed  of  trust. 
The  evidence  leaves  no  doubt  in  our  minds  that 
his  conduct  in  making  the  sale  was  grossly 
fraudulent.  He  knew  that  May  had  arranged 
for  fimds  more  than  sufficient  to  discharge  the 
debt  due  to  his  cestuis  que  trusty  which  were 
ready  to  be  paid  over  as  soon  as  May  could  de- 
liver to  the  lender,  as  security,  two  of  the  notes 
of  Davenport.  We  are  satisfied  that,  with  ordi- 
nary candor  and  fair  dealing  on  the  part  of 
Powers  and  the  other  parties  implicated,  the 
debt  secured  by  ttie  deed  of  trust  could  have 
been  speedily  discharged,  and  all  the  other  en- 
cumbrances removed. 

But  such  was  not  the  object  of  LeClaire  and 
his  associates,  of  whom  Powers  was  clearly  one. 
In  the  midst  of  the  negotiation  between  May 
and  Powers  at  the  banking  house  of  Powers, 
with  funds  present,  and  ready  to  be  paid  over 
by  May  on  the  condition  stated.  Powers,  upon 
the  receipt  of  a  note  from  John  P.  Cook,  left 
abruptly,  under  a  false  pretense,  and  made  a 
surreptitious  sale  of  the  property  to  Dessaint 
for  $5,000.  A  deed  was  ready,  with  a  blank  for 
the  name  of  the  purchaser,  and  the  blank  was 
at  once  filled  witn  the  name  of  Dessaint.  The 
consideration  mentioned  in  the  deed  is  the 
amount  of  his  bid.  The  promises  of  Powers  to 
annul  the  sale  upon  the  payment  of  the  debt 
were  obviously  false,  and  intended  only  to  de- 
ceive and  quiet  May  for  the  time  being.  Meas- 
ures were  taken  to  keep  away  competing  bid- 
ders. The  amount  of  the  debt  was  $7,400. 
Dessaint  testifies  that  he  bought  under  an 
agreement  with  Powers  that  he  should  pay  the 
full  amount  of  the  debt;  that  Powers  should 
procure  to  be  assigned  to  him  May's  liability 
for  the  difference  between  the  amount  of  the 
debt  and  the  amount  at  which  the  property 
should  be  struck  off  to  him;  and  that  he  paid 
the  full  amount  of  the  debt  to  Powers.  This 
feature  of  the  transaction  requires  no  comment. 
Whether  Dessaint  was  privy  to  the  other  frauds 
of  Powers  or  not,  a  subject  upon  which  we  can 
hardly  entertain  a  doubt,  *  he  took  the  [*232 
title  in  trust  for  May,  and  subject  to  all  May's 
rights,  as  they  were  before  the  sale  and  convey- 
ance were  made  by  Powers.    Jeremy,  Eq.  95. 

On  the  27th  of  July,  1859,  Dessaint  conveyed 
by  a  deed  of  quitclaim  to  Ebenezer  Cook.  The 
evidence  satisfies  us  that  Cook  had  full  notice 
of  the  frauds  of  Powers  and  of  the  infirmities 
of  Dessaint's  title.  Whether  this  were  so  or 
not,  having  acquired  his  title  by  a  quitclaim 
deed,  he  cannot  be  regarded  as  a  bona  fide  pur- 
chaser without  notice.  In  such  cases  the  con- 
veyance passes  the  title  as  the  grantor  held  it, 
and  the  grantee  takes  only  what  the  grantor 
could  lawfully  convey.  Oliver  v.  Piatty  et  al., 
3  How.  363.  Cook  occupied  the  same  relations 
to  the  property  as  Dessaint,  his  grantor. 

Cook,  on  the  16th  of  December,  1860,  con- 
veyed to  Greorge  L.  Davenport.  At  the  same 
time  the  judgment  in  favor  of  John  P.  Cook 
against  May  was  assigned  to  the  grantee.    -H. 
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ecmveyance  and  assi^ment  were  one  transac- 
tion. The  consideration,  according  to  the  testi- 
mony of  Davenport,  was  that  he  agreed  to  pay 
a  bill  and  note  of  Ebenezer  Cook,  on  which  he 
and  LeClaire  were  liable  as  accommodation 
parties.  The  bill  and  note  were  dated  on  the 
20th  of  October,  1859.  They  matured,  respect- 
ively, three  and  four  months  from  date.  Both 
were  renewed  by  Dav6nport  and  LeClaire. 
Davenport  admits  in  his  testimony  that  Le- 
Claire paid  at  that  time  $1,000  upon  one  of 
them. 

On  the  21st  of  November,  1860,  Antoine  Le- 
Claire bound  himself  by  a  written  contract  to 
convey  the  property  to  his  nephew,  Joseph  Le- 
Claire. In  this  condition  of  things  Antoine  Le- 
Claire died.  He  left  no  lineal  heirs.  By  his 
will  he  gave  the  usufruct  of  his  entire  estate  to 
his  wife,  the  defendant,  Marguerite  LeClaire, 
during  her  life.  The  residile  he  gave,  in  un- 
divided-shares, to  a  large  number  of  devisees. 
Only  a  few  of  them  are  parties  to  this  litiga- 
tion. Davenport  testifies  that  Antoine  LeClaire 
made  a  parol  contract  with  him  for  the  Rose 
Bank  farm  and,  as  the  consideration  of  the 
purchase,  agreed  to  pay  the  liabilities  of  Eben- 
233*1  ezer  Cook,  *which  Davenport  had  as- 
sumed, and  that  his  estate  has  since  paid  them. 

On  the  23d  of  Januaiy,  1862,  Davenport  con- 
veyed the  premises  to  Joseph  A.  LeClaire,  Jr., 
Sursuant  to  directions  from  Joseph  A.  LeClaire, 
lie  vendee  of  Antoine  LeClaire.  The  deed  con- 
tains a  covenant  against  all  persons  claiming 
under  the  grantor,  and  none  other. 

John  P.  Cook  was  the  counsel  of  LeClaire  in 
all  his  transactions  touching  this  property.  He 
knew  everything  that  was  done,  and  his  knowl- 
edge was  notice  to  his  client.  Le  Neve  v.  Le 
Vfive,  2  White,  Lead.  Cas.  in  Eq.  375.  But  we 
are  well  satisfied,  by  the  facts  and  circum- 
stances developed  in  the  evidence,  that  both  he 
and  George  L.  Davenport  had  full  actual  knowl- 
edge. After  a  careful  consideration  of  the  sub- 
je^,  we  have  found  ourselves  imable  to  come 
to  any  other  conclusion.  The  testimony  of 
Davenport  is  guarded  and  p^uliar.  Twice  dur- 
ing his  examination  he  declined  to  answer  a 
question  until  time  was  allowed  him  to  advise 
with  his  counsel.  The  proofs  establish  the 
frauds  alleged  in  the  bill.  Clark^s  Ex'ra  v.  Van 
Reimsdyk,  9  Cranch,  153,  1  Qall.  630;  Jackson 
V.  King,  4  Cow.  220;  Butler  v.  Haskell,  4 
Desaus.  684. 

If  LeClaire  did  not  actively  participate  in 
the  frauds  perpetrated  upon  May,  he  coolly 
looked  on,  and  deliberately  gathered  what 
others  had  sown  for  him.  The  result  was  that 
he  acquired  the  Rose  Bank  farm  unencumbered, 
and  put  it  out  of  the  power  of  May  to  comply 
with  his  contract. 

The  year  within  which  May  was  to  convey 
the  farm  to  LeClaire,  unencumbered,  expired 
on  the  8th  of  March,  1860.  On  the  next  day 
LeClaire  gave  a  formal  written  notice  to  May 
whereby  he  tendered  performance  on  his  part, 
and  demanded  performance  by  May.  May  was 
imable  to  fulfil  and  LeClaire  knew  it.  The 
notice  was  an  idle  ceremony. 

The  liabilities  of  Adrian  H.  Davenport,  which 
LeClaire  had  assigned  to  May  and  deposited 
with  Cook  &  Sargent,  consisted  of  five  notes  of 
$7,000  each,  making  an  aggregate  of  $35,000, 
with  interest.  LeClaire  with(&ew  them  from 
54 


the  depositaries  and  canceled  the  assignment. 
On  the  27th  *of  March  he  entered  into  (*234 
a  new  contract  with  Davenport,  whereby  it  iwas 
stipulated  as  follows:  LeClaire  was  to  resume 
the  title  and  possession  of  the  property  for 
which  the  notes  and  the  mortgage  securing 
them  were  g^ven,  provided  the  property  coiild 
be  relieved  from  the  liens  upon  it,  of  judge- 
ments against  Davenport.  To  this  end  Le- 
Claire was  to  foreclose  the  mortgage,  and  if  at 
the  foreclosure  sale  the  property  should  sell  for 
more  than  the  amount  of  the  notes  and  interest, 
Davenport  was  to  have  the  overplus.  If  it 
should  bring  less  the  notes  were  to  be  released. 
If  LeClaire  should  acquire  the  title  as  pro- 

gosed,  he  agreed  to  eonfirm  the  sales,  wnich 
davenport  represented  he  had  made,  of  certain 
portions  of  the  property.  A  map  was  referred 
to  as  showing  the  premises  so  sold.     Daven- 

Sort  assigned  to  LeClaire,  and  placed  in  his 
ands  notes  of  the  vendees  for  part  of  the  pur- 
chase money,  amounting,  with  interest,  to 
about  $16,000.  Davenport  stipulated  that  there 
were  no  offsets  against  any  of  the  notes,  except 
two  of  trifiing  amount,  which  were  mention^, 
and  that  if  it  should  prove  there  were  any 
valid  offsets,  he  would  pay  the  amount  to  Le- 
Claire. LeClaire  agreed  that,  upon  the  pay- 
ment to  him  of  the  balance  of  the  purchase 
money  by  Davenport's  vendees,  he  would  con- 
vey to  tnose  holding  title  bonds  from  Daven- 
port. 

This  agreement  was  carried  out.  A  suit  of 
foreclosure  was  instituted  by  LeClaire,  and 
the  property  was  sold  to  him  for  less  tlian  the 
amount  due  on  the  notes  of  Davenport.  The 
property  was  thus  devested  of  all  encumbrances, 
and  his  original  title  was  restored  to  him.  John 
P.  Cook,  as  the  counsel  of  LeClaire,  conducted 
the  legal  proceedings.  May  was  not  consulted 
about  the  agreement  between  LeClaire  and 
Davenport,  and  was  not  a  party  to  the  fore- 
closure suit. 

It  has  been  suggested  by  the  counsel  for  the 
appellees  that  if  May  still  has  the  rights  which 
he  claims  in  respect  to  the  Rose  Bank  farm,  he 
should  file  a  bill  to  redeem,  and  having  suc- 
ceeded, should  tender  a  conveyance  of  the  prop- 
erty in  performance  of  his  contract  with  Le- 
Claire instead  *of  prosecuting  this  suit.  [*235 
That  course  is  unnecessary.  LeClaire  has  al- 
ready had  the  ownership,  control,  and  full 
benefit  of  the  property,  and  disposed  of  it  as  he 
thought  proper.  A  court  of  equity  can  do  no 
more  than  he  did  for  himself.  It  is  not  pre- 
tended that  there  was  an  encumbrance  upon 
the  property  when  it  was  conveyed  by  George 
L.  Davenport  to  Joseph  A.  LeClaire,  Jr. 

Upon  the  execution  of  the  contract  between 
May  and  LeClaire,  LeClaire  ^'^<»ame  in  equity 
the  owner  of  the  ^arm.  Tlu  feet  of  the  ele- 
ment of  fraud  in  his  subsequeiiL  conduct  is  that 
he  must  be  regarded  as  constructively  the 
trustee  and  agent  of  May  in  removing  the  en- 
cumbrances and  acquiring  the  ownership  and 
beneficial  control  of  the  property.  Hence  his 
estate  is  entitled  to  be  credited  with  his  ad- 
vances and  interest,  instead  of  the  aggregate  of 
the  debts  extinguished,  and  interest  on  that 
amount.  Under  the  circumstances,  time  was 
not  of  the  essence  of  the  contract  on  the  part  of 
May,  and  when  this  liability  had  been  accounted 
for  to  LeClaire's  estate,  the  contract  on  Majr's 
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C-t  miut  be  held  to  have  been  fully  performed. 
J  hms  bad  no  benefit  from  this  property 
the  date  of  his  contract,  and  none  from 
he  was  to  receive  from  LeClaire.  .  On 
eoatrary,  he  has  been  engaged  in  a  long 
wcprnwive  conflict  for  the  assertion  of  his 
and  that  contest  is  not  yet  terminated. 
Icwing  the  subject  in  the  light  of  these  facts, 
ve  thiu  he  is  entitled  to  be  credited  with  an- 
■aal  rent  and  interest  from  the  time  he  parted 
with  the  possession  of  the  farm  to  LeClaire. 

At  law,  in  many  cases,  if  property  be  tor- 
tioaaly  taken  or  converted,  the  tort  feasor  may 
he  sued  in  trespass  or  trover,  or  the  injured 
party  may  waive  the  tort  and  sue  in  assumpsit. 
n  the  latter  ease  the  same  results  follow  as  if 
ttere  had  been  an  implied  contract.  The  de- 
feadant  is  not  permitted  to  set  up  his  tort  to 
defeat  the  action,  and  the  recovery  of  a  judg- 
■iBt  will  bar  a  further  action  ex  delicto  by  the 
ilaintiir.  Putnam  ▼.  Wise,  1  Hill,  240»  note; 
Bm  T.  DavtM,  3  N.  H.  384;  Stockett  ▼.  Wat- 
Adm.  2  Gill,  ft  J.  326,  342.  In  the  same 
of  eases  where  the  converted  property 
(*]  *has  assumed  altered  forms  by  succes- 
«ve  investments,  the  owner  may  follow  it  as 
fiu*  as  he  can  trace  it  and  sue  at  law  for  the 
■abstitnted  property,  or  he  may  hold  the  wrong- 
doer liable  for  appropriate  damages.  Taylor  v. 
Flmmter,  3  Maule  &  S.  562. 

There  are  kindred  principles  in  equity  juris- 
pmdence,  whence,  indeed,  these  niles  of  the 
eoomion  law  seem  to  have  been  derived.  Where 
a  trustee  has  abused  his  trust  in  the  same 
Banner,  the  cestui  que  trust  has  the  option  to 
take  the  original  or  the  substituted  property; 
sad  if  either  has  passed  into  the  hands  of  a 
bona  fide  purchaser  without  notice,  then  its 
Tahie  in  money.  If  the  trust  property  comes 
into  the  hands  of  the  trustee,  that  fact 
not  afiTect  the  rights  of  the  cestui  que 
trust.  The  cardinal  principle  is  that  the 
vTong-doer  shall  derive  no  benefit  from  his 
vTong.  The  entire  profits  belong  to  the  cestui 
qme  trust,  and  equity  will  so  mold  and  apply 
the  remedy  as  to  give  them  to  him. 

In  cases  of  specific  performance,  to  which 
category  the  one  before  us  belongs,  parties  are 
■onetimes  remitted  to  a  court  of  law.  But 
this  is  never  done  where  the  remedy  is  not  as 
fffectual  and  complete  there  as  the  chancellor 
can  make  it.  Equity  sometimes  takes  jurisdic- 
tioD  oo  account  of  the  parties,  and  sometimes 
on  account  of  the  relief  proper  to  be  adminis- 
tered. 

The  same  considerations  which  invoke  the 
jurisdiction  may  control  the  remedy. 

In  this  case  more  than  half  the  residuary  dev- 
iKcs  of  Antoine  Le  Clare  are  not  before  us. 
We  cannot,  therefore,  decree  the  conveyance  of 
res]  estate,  but  his  legal   representatives  are 
before  us,  and  we  can  give  a  money  decree 
tfnusst  them,  embracing  the  value  of  the  land, 
wWch  we  m^ht  otherwise  adjudge  to  be  con- 
Tiyed.    Peabody  v.  Tarbell,  2  Gush.  233;  An- 
dretC4  V.  Srowth  3  Cush.  131 ;  Fry  on  Specific 
ftr/.  U7,  457;  1  Story,  Eq.  $$  788,  789.    It  is 
aot  aecesaSLTj  that  the  devisees  should  be  par- 
tin  to  warrant  such   judgment.    The  presence 
cf  the  exeentora  is  sufficient  for  that  purpose. 
U  Wall, 


Adrian  H.  Davenport,  as  well  as  Le  Claire, 
had  full  notice  *of  the  rights  of  May  m  [*237 
respect  to  the  securities  embraced  in  their  com- 
promise. All  those  securities,  including  the  col- 
laterals, belonged  in  equity  to  May  from  the 
time  they  were  deposited  with  Cook  &  Sargent. 
Le  Claire  had  no  right  to  change  their  form 
or  to  dispose  of  them,  as  was  done  in  carrying 
out  the  compromise  agreement.  It  is  within 
the  power  of  this  coui^,  in  the  exercise  of  its 
equitable  jurisdiction,  to  annul  that  arrange- 
ment, and  hold  Davenport  and  Le  Claire's  es- 
tate liable  in  all  respects  as  if  the  compromise 
had  not  been  made.  But  it  is  also  in  our  power 
to  confirm  the  transacticm,  and  upon  the  prin- 
ciples of  constructive  trusts  to  give  May  its 
fruits,  instead  of  pursuing  the  effects  them- 
selves. This,  as  the  case  is  presented  in  the 
record,  we  deem  the  proper  course.  Le  Claire's 
estate  must  account  for  the  proceeds  of  the 
$16,000  of  notes,  with  interest  from  the  time 
he  received  them.  As  we  cannot  require  the 
land  which  he  bought  at  the  foreclosure  sale 
to  be  conveyed,  his  estate  must  account  for  its 
present  value.  As  he  violated  his  agreement 
with  May,  and  put  it  out  of  his  power  to  give 
May  in  specie  so  large  a  portion  of  the  con- 
sideration May  was  entitled  to  receive,  May  is 
not  bound  to  take  the  other  parcels  of  real  es- 
tate mentioned  in  the  contract  and  which  Le 
Claire  bound  himself  to  convey,  and  it  is  within 
the  scope  of  our  jurisdiction  to  give  May,  in 
money,  the  present  value  of  that  property  al- 
so instead  of  the  property  itself.  We  deem  it 
proper,  imder  the  circumstances,  to  do  so,  and 
Le  Claire's  estate  must  account  accordingly. 
The  collection  of  the  judgment  against  May  up- 
on his  note  to  Kettle,  recovered  by  Cook,  must 
be  perpetually  enjoined. 

An  account  must  be  taken  by  a  master, 
wherein  Le  Claire's  estate  must  be  debited  with 
the  rent  of  the  Rose  Bank  farm  annually,  and 
interest  down  to  the  time  when  the  account  is 
taken. 

With  the  amoimt  realized  from  the  $16,000 
of  notes  and  interest  to  the  same  period. 

With  the  value,  at  the  same  time,  of  the  land 
bought  in  at  the  foreclosure  sale  by  Le  Claire, 
other  than  that  previously  'sold  by  Da-  [*238 
venport,  the  title  to  which  Le  Claire  took  in 
trust  for  Davenport's  vendees. 

With  the  value,  at  the.  same  time,  of  the 
other  parcels  of  land  mentioned  in  the  agree- 
ment between  Cook  and  Le  Claire  and  which 
Le  Claire  bound  himself  to  convey  to  May. 

Le  Claire's  estate  must  be  credited  with  the 
amount  paid  on  account  of  the  bill  and  note  of 
Ebenezer  Cook,  with  interest  to  the  same  time. 

The  balance  in  favor  of  May,  with  interest 
from  that  time,  Le  Claire's  executors  must  be 
required  to  pay  to  May. 

These  conclusions  will  do  justice  to  May 
without  disturbing  the  interests  of  any  third 
person  outside  of  the  sphere  of  Le  Claire's  es- 
tate. 

The  decree  of  the  court  below  is  reversed,  and 

the  cause  will  he  remanded,  with  directions  to 

enter  a  decree  and  proceed  in  conforntMy  to  this 

opinion. 
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EMIL  STEINBACH,  Plff.  in  Err., 

V, 

CHARLES  V.  STEWART  et  al. 

(See  S.  C.  11  Wall.  566-581.) 

Confirmation  of  Mexican  title  enures  to  benefit 
of  grantee — both  parties  claiming  under  same 
grantor — proviso  in  decree — Mexican  grant 
governed  by  Mexioan  law — construction  of — 
possession  under. 

The  confirmation  of  a  Mexican  title  to  one,  en- 
ures to  the  benefit  of  his  grantee. 

Where  both  parties  claim  under  the  same  grantor, 
a  conveyance  oy  him,  to  one  of  them,  is  good  evi- 
dence against  tne  other. 

Where  a  decree  of  confirmation  of  title  by  the 
district  court  was  made,  with  the  proviso  that  the 
confirmation  shaii  enure  to  the  benefit  of  anyone 
entitled  to  the  land  under  the  original  grantee,  an 
aflarmation  by  this  court  of  such  decree,  in  so  far 
as  it  confirmed  the  original  grant,  left  the  proviso 
in  the  decree  in  full  force. 

The  effect  of  an  instrument  as  a  grant  of  land 
which  was  made  in  California  before  it  was  ceded 
to  the  United  States,  must  be  determined  by  Mexi- 
can law. 

The  construction  given  to  a  contract  by  the  par- 
ties is  an  aid  that  may  always  be  called  hi  when  the 
meaning  of  the  contract  is  ambiguous. 

A  Mexican  grant  of  all  the  grantor's  right  in 
land  to  the  grantee,  "to  make  such  use  thereof  as 
may  he  most  convenient  to  him,"  followed  by  the 
possession  of  the  grantee,  held  to  be  an  operative 
crant. 

A  Mexican  deed,  indefinite  in  its  description  of 
the  land  intended  to  be  granted,  attended  by  proof 
of  an  actual  putting  of  the  grantee  into  possession 
under  it,  and  a  maintenance  of  that  possession  from 
1846  until  1864,  is  competent  evidence  to  sustain  a 

**''^  [No.  210.] 

Submitted  Feb,   10,   1871,     Decided  Feb,   20, 

1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  plaintiff  in  error,  for  the  recovery 
of  certain  real  estate.  Judgment  having  been 
given  for  the  defendants,  the  plaintiflf  sued  out 
this  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  John  Wllion,  for  plaintiff  in  error: 

The  plaintiff,  to  support  his  claim,  had  put 
in  evidence  the  espediente  of  the  original  con- 
cession to  Lazaro  Pefia  by  which  it  appeared 
that  Pefla  presented  his  petition  to  the  com- 
mandant general  for  a  concession  of  this  land, 
Oct.  14,  1839,  and  that  the  commandant  gen- 
eral granted  the  land  to  him  upon  condition 
that  he  would  apply  to  the  governor  for  a  reg- 
ular title.  This  act  of  the  commandant,  did 
not,  could  not,  pass  any  title;  at  best  it  only 
passed  leave  to  possess  for  the  present. 

In  Docember.  IS 30,  while  the  grant  was  m 
this  condition,  Pciia  sold  and  conveyed  all  his 
right  in  the  land  to  M.  G.  Vallejo.  

All  that  Pefia  had  then,  and  all  that  he  could 
pass  to  Vallejo,  was  the  slightest  equity. 

In  June,  1840,  Peiia  petitioned  the  governor 
in  due  form  for  a  grant  of  the  land. 

July  13,  1840,  the  governor  granted  the  land 
in  full  property  to  liazaro  Pefia.  Pefia  did 
not  present  any  claim  to  the  board,  nor  did  his 

heirs.  ^  j  v 

M.  G.  Vallejo  in  March,  1853,  presented  his 
claim  to  the  board  of  land  commissioners  for 
confirmation  to  him  of  his  title  to  the  whole  of 

^>:.i    ^^^AUrs     iiv«/1av   fYio   an\t\    orrant   to   Pefia. 
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title  vedted  in  the  Ui 
of  Guadalupe  Hidalg'c 

111  us  the  plaintiff  s 
under  them,  a  clear  cii 
the  oonfirmee,  and  an 
by  the  defendants^  anc 

This  confirmation  v< 
the  land  in  Vallejo^  t 
him  passed  to  the  plair 

That  it  did  so^  see   ] 
cided  by  the  supreme  c 
which  this  principle  has 
of  the  state: 

Estrada  v.  Murphy,  1 
Clark,  18  CaJ.  633;  ClarJ^ 
220.  The  opinion  of  the 
was  given  by  Ch.  J.  Fit 

Emeric  v,  Penniman,  2i 
V.  Dougherty,  32  Cal.  45i 

The  defendants  had  set 
themselves,  to  those  parts 
they  occupied,  and  began 
title  in  themselves,  by  a  c 
from  Pefia,  the  grantee  of  \ 

The  plaintiff  objected,  / 
could  only  be  an  equity;  th 
was  set  up  in  their  answers; 
such  a  defense  could  not  be  r 
court  of  the  United  States, 
sition  of  the  plaintiff  in  this 
refer  to  the  lollowing  decisiV 
court : 

Bennett  v.  Buttertcorth,  11 
V.  Holme,  21  How.  481,  16  L. « 
V.  Young,  3  Pet.  320;  Lessu 
How.  72;  Oreer  v.  Mezes,  24  . 
ed.  663;  Bhcirhum  v.  Cordova 
16  L.  ed.  741;  Hooper  v.  8cht 
235,  16  L.  ed.  452;  Ba^eli  v 
Pet.  446. 

These  authorities,  we  doubt  nc 
show  both  our  propositions;  Fi 
ing  pleaded  a  legal  title  in  th( 
could  not  Bet  up  an  equity.  Se( 
they  had  set  up  an  equity,  it  a 
been  sustained  as  a  defense  to 
ejectment,  where  the  legal  title 
used  by  plaintiff  or  MmAanis. 

Second  exception.  To  the  ruling 
by  which  the  defendants  were  perm 
in  evidence  a  paper  signed  hj  Va//( 
firmee,  dated  August  12,  1846. 

The  counsel  for  plaintiff  objecteo 
ception  of  this  paper  as  eridflnr^ 
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waa   a  mere  license  to  occupy  which  was  ter- 
minated when  Hoeppener  asserted  title  to  or 
attempted  to  convey  the  lands;  which  was  over- 
ruled by  the  court/and  excepted  to  by  plaintiff. 
This  is  no  deed  at  common  law,  because  it 
wants  a  seal  and,  therefore,  by  the  law  now  in 
force  in  California,  it  would  be  void  as  a  con- 
veyance of  leal  estate.     It  was,  however,  exe- 
cuted under  the  Mexican  Bjrstem.    There,  it  is 
admitted,  no  seal  was  required.     But  there  are 
many  things  lacking  in  this  instrument  that 
were  required  under  that  system.    The  parties 
are  not  mentioned,  and  the  land  intended  to  be 
affected   is   not   described;    nor   is   there   any 
consideration    whatever   expressed;    and   there 
is  nothing  in  it  which  indicates  an  intention  to 
create  any  estate  in  the  land.    It  does  not  de- 
clare that  Vallejo  intends  to- alienate  the  prop- 
erty or  ownership  of  the  land,  nor  to  vest  the 
property  or  dominion  in  Hoeppener.     He  does 
not  grant  it  to  him,  his  heirs,  nor  assigns ;  nor 
does  it  confer  upon  him  any  right  to  alienate 
or  sell  it;  but  simply  transfers  this  incipient 
right  to  him  for  a  temporary  purpose,  that  he 
may  use  it.    It  is  simply  a  permission  to  use 
the    land.     Under   the   decision   of   Schott    v. 
Burton,  13  Barb.  173,  it  could  not  take  effect 
as  a  feoffment,  because  Vallejo  himself  had  no 
legal  estate  in  the  land  (he  having  bought  from 
Pefia  seven  months  before  the  grant  was  made) 
nor  was  there  any  livery  of  seisin.  It  could  not 
stand  as  a  bargain  and  sale,  because  it  does  not 
express  any  valuable  consideration,  and  it  could 
not  operate  as  a  covenant  to  stand  seised  to 
uses,  because  Hoeppener  was  a  stranger  and 
-there  was  no  consiaeration  of  blood  or  marriage 
beltween  him  and  the  grantor,  and  even  if  these 
objections  could  be  overcome,  it  could  not  oper- 
ate to  convey  anything  more  than  a  life  estate, 
because  there  are  no  words  of  inheritance,  and 
when  we  look  for  the  habendum,  which  in  a 
deed  of  the  fee  is  "to  hold   to  him   and  his 
heirs,"  it  simply  declares  that  the  object  of  the 
instrument  is   that  the  grantee  may  use  the 
land. 

But  when  we  look  at  it  as  an  instrument  un- 
der the  Spanish  system,  it  is  still  less  entitled 
to  be  considered  a  conveyance.  Anyone  who  has 
seen  a  conveyance  under  the  Spanish  law,  wilf 
say  at  once  that  this  bears  no  resemblance  to 
such  an  instrument;  nor  does  this  instrument 
bear  the  signatures  of  both  parties,  which  are 
absolutely  required  by  the  Spanish  law  to  all 
legal  and  formal  documents,  to  make  a  valid 
conveyance,  the  one  to  grant  and  the  other  to 
receive;  and  it  will  be  noticed  that  while 
Vallejo  says  he  has  legally  and  formally 
bought,  he  does  not  say  he  sells  it,  nor  are 
there  any  words  used  in  this  document  to  imply 
he  has  received  any  consideration  whatever. 

Messrs.  E.  D.  Wlieeler  and  C.  T.  Botts, 
for  defendants  in  error: 
When  we  come  to  the  case  of  U.  8.  v.  VallejOy 

I  Black,  28.3,  17  L.  ed.  143,  the  very  con^rma- 
tion  upon  which  the  plaintiff  relies,  this  court, 
declining  t«  pass  upon  the  operation  or  validity 
of  the  alleged  mesne  conveyance,  simply  de- 
clares, reports,  or  decrees,  that  the  title  to  this 
land  vested  in  Pefla,  by  grant  from  the  gov- 
ernment of  Mexico.  This  is  the  language  of  the 
court: 

"It  is  the  opinion   of  this  court,   that  the 
original  claim  is  a  good  and  valid  claim,  and 
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that  the  same  should  be,  and  is,  hereby  con- 
firmed." 

No  reference  whatever  is  made  to  the  deriv- 
ative claimant.  It  is  the  validity  of  the  origi- 
nat  grant  to  Peila  that  is  discussed;  and  tne 
court  concludes  by  declaring  as  above. 

Surely,  if  confirmation  has  the  effect  to  vest 
title  at  all,  this  confirmation  vested  the  legal 
title  in  Pefia. 

The  plaintiff's  counsel  argues  with  great  ear- 
nestness and  the  citation  of  many  authorities, 
that  Vallejo  only  acquired  title  by  virtue  of 
the  confirmation  of  1861 ;  that  he  had  nothing 
to  dispose  of  when  he  conveyed  to  Hoeppener, 
and  that  a  conveyance  under  such,  circumstan- 
ces, would  at  most  only  carry  an  equitable 
right  to  the  after  acquired  title.  Let  us  apply 
this  doctrine  to  the  conveyance  from  Peila  to 
Vallejo.  Peila,  at  the  date  of  that  conveyance, 
had  acquired  no  title  to  the  lands  in  contro- 
versy, and  if  the  conveyance  operated  at  all  up- 
on the  after  acquired  title,  it  only  served  to 
vest  him  with  an  ec^uity  which  Vallejo  trans- 
mitted to  the  plaintiff,  and  which  is  not  suffi- 
cient to  maintain  this  action  of  ejectment. 

If  Vallejo  did  not  acquire  the  title  to  these 
premises  by  virtue  of  the  conveyance  to  him 
from  Pefia,  he  has  never  acquired  it.  If  he  did, 
Aug.  6,  1846,  he  conveyed  it  to  Andres  Hoep- 
pener, the  defendants'  grantor. 

The  words  quien  Kara  del  el  uso  que  mas  le 
convenga,  which  the  plaintiff  construes  into  a 
license  to  occupy,  are,  in  fact,  the  largest  words 
of  grant  that  the  grantor  could  use,  and  are 
precisely  equivalent  to  our  "to  him  and  his 
heirs   forever." 

The  supreme  court  of  California  held,  in 
Tohler  ▼.  Folsom,  1  Cal.  207,  that  imder  the 
civil  law,  the  delivery  of  the  possession,  with- 
out any  written  contract,  would  transfer  the 
property. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  record  exhibits  five  assignments  of  error, 
all  founded  upon  exceptions  taken  in  the  court 
below  to  the  admission  *or  rejection  of  [•STS 
evidence.  Of  these  the  first  is,  in  substance, 
that  the  court  permitted  the  defendants  to 
prive  in  evidence  what  it  is  contended  consti- 
tuted at  most  only  an  equitable  right,  and  what 
was,  therefore,  no  defense  against  the  legal 
title  asserted  by  the  plaintiff.  The  exception 
cannot  be  understood  without  a  brief  examina- 
tion of  the  titles  under  which  each  of  the  par- 
ties claimed  the  lands  in  controversy. 

The  title  of  the  plaintiff  had  its  origin  in  a 
provisional  concession  made  by  the  Mexican 
government  to  Lazaro  Pefia  on  the  14th  day  of 
October,  1839.  Pefla  was  then  in  possession  of 
the  land,  and  the  concession  was  made  to  him 
with  the  reservation  that  he  should  petition 
for  the  usual  title  from  the  political  govern- 
ment. On  the  13th  day  of  October,  1840,  he  ob- 
tained a  grant  in  the  usual  form  from  Don 
Juan  B.  Alvarado,  then  governor  of  the  De- 
partment of  California,  for  the  land  then 
known  by  the  name  of  "Agua  Caliente,"  em- 
bracing riie  land  now  in  dispute,  and  on  the  8th 
of  October,  1845,  the  grant  was  approved  by 
the  departmental  assembly.  Before  it  was  made, 
however,  though  after  the  provisional  conces- 
sion, Pefia  conveyed  all  his  interest  in  the  land 
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to  Mariano  G.  Vallejo.  In  1853  Vallejo  insti- 
tuted proceedings,  under  the  act  of  Congress 
of  March  3,  1851,  for  a  confirmation  of  the 
land  to  him,  and  it  was  confirmed  hy  the  dis- 
trict court  in  1859.  The  decree  of  confirmation 
contained  the  following  proviso:  "Provided 
that  this  confimmtion  c3  the  above  land  to  the 
«aid  M.  6.  Vallejo  shall  be  without  prejudice 
to  the  rights  of  the  legal  representatives  of 
Lazaro  Pefia,  the  original  grantee,  or  whoever 
may  be  entitled  to  said  lands  under  him;  and 
«aid  confirmation  to  said  Vallejo  shall  enure  to 
the  benefit  of  any  person,  or  persons^  who  may 
own  or  be  entitled  to  the  said  land  by  any  title, 
«ither  at  law  or  in  equity,  derived  from  the 
original  grantee  by  deed,  devise,  descent,  or 
otherwise."  The  record  of  the  confirmation  was 
subsequently  brought  into  this  court  by  appeal, 
and  here  it  was  adjudged  that  the  decree  of  the 
district  court,  in  so  far  as  it  confirmed  the 
original  grant,  be  affirmed.  It  was  under  this 
decree  of  confirmation  that  the  plaintiff  claimed, 
•574*]  both  through  *a  deed  of  Anna  Hoep- 
pener,  sole  heir  of  Andres  Hoeppener,  an  bA- 
leged  grantee  of  Vallejo,  dated  December  21, 
1858,  and  secondly,  by  a  deed  dated  January 
17,  1863.  from  Vallejo  himself. 

The  defendants  asserted  ownership  of  the 
parcels  of  the  rancho  ''Agua  Caliente,"  now  in 
controversy,  under  an  alleged  grant  made  by 
Vallejo  to  Andres  Hoeppener,  dated  August  12, 
1846,  about  ten  months  after  the  grant  to  Peila 
had  been  approved  by  the  departmental  as- 
sembly. 

It  thus  appears  that  both  parties  claimed  un- 
der Pefia  ana  Vallejo,  and  a  brief  examination 
will  show  that  l^e  nature  of  their  titles  was 
the  same.  If  that  of  the  plaintiff  was  a  legal 
estate  (which  it  is  not  necessary  to  this  case 
to  decide),  that  of  the  defendants  was  equally 
«o.  That  the  right  of  Vallejo  on  the  12th  of 
August,  1846,  when  he  conveyed  the  property  to 
Hoeppener,  was  not  perfect,  must  be  conceded. 
His  claim  had  not  been  confirmed,  and  he  had 
no  patent.  He  had  nothing  but  the  Mexican  es- 
pediente.  Of  course  the  right  which  he  con- 
Teyed  was  also  imperfect.  But  when  after- 
wards the  district  court  confirmed  the  land  to 
him,  the  confirmation  enured  to  the  benefit  of 
his  prior  grantee.  It  was  not  the  acquisition 
of  a  new  title,  but  the  establishment  of  his 
original  right.  And  this  was  expressly  decreed 
"by  the  proviso  already  quoted.  By  that  it  was 
adjudg^  that  the  confirmation  should  enure  to 
the  benefit  of  any  person  or  persons  who  owned 
or  were  entitled  to  the  land  by  any  title  in  law 
or  in  equity,  derived  from  the  original  grantee 
by  deed,  devise,  descent,  or  otherwise.  If,  there- 
fore, Hoeppener  or  his  grantees  held  any  such 
title,  it  was  confirmed  to  them  as  truly  as  if 
he  or  they  had  been  petitioners  for  such  confir- 
mation. Now,  it  is  in  virtue  of  this  decree  of 
the  district  court  that  the  plaintiff  claims.  He 
has  no  standing  without  it.  Asserting  his 
rights  through  it,  the  law  will  not  permit  him 
to  repudiate  any  part  of  its  provisions. 

It  is  argued,  however,  that  tne  proviso  to  the 
decree  of  confirmation  was  annulled  by  the  ac- 
tion of  this  court.    To  this  we  do  not  assent. 

The  judgment  upon  the  appeal  was  that  the 
original  grant  to  lAzaro  Pefla  was  a  good  and 
576*]  valid  •|rrant,  and  that  the  decree  of  the 
district  court,  m  so  far  as  it  confirmed  the  orig- 
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have  been  held  to  be  conveyances  of  the  entire 
«8tate  of  the  grantors.  Videy  Hays  v.  Bona^  7 
<:al.  164;  Havens  v.  Dale,  18  Cal.  362;  and  Mul- 
ford  V.  Le  Franc,  26  Cal.  88.  In  the  latter  case 
the  effect  of  such  clauses  is  considerably  dis- 
'CUSsed.  Instead  of  being  words  of  limitation 
or  restriction,  they  seem  rather  intended  to 
«oufer  the  largest  dominion.  And  in  our  law 
they  have  been  held  to  enlarge  into  a  fee,  a  de- 
vise which,  without  them,  would  have  been 
only  a  life  estate.  * 

If  there  were  any  doubts  respecting  the  deed, 
whether  it  was  intended  as  a  grant  or  a  license, 
they  would  be  dispelled  by  noticing  the  con- 
struction manifestly  given  to  it  by  the  parties. 
This  is  an  aid  that  may  always  be  called  in 
when  the  meaning  of  a  contract  is  ambiguous. 
French  v.  Carhart,  1  N.  Y.  102,  and  cases  there- 
in cited;  U.  8.  v.  Appletan,  1  Sumn.  502,  503. 
1577*]  There  was  no  •necessity  for  reducing  to 
writing  a  mere  license.  Yet  tois  contract  was 
in  the  form  of  a  conveyance,  reduced  to  writ- 
ing, and  indorsed  upon  the  espediente.  There 
was  no  necessity  of  liverv  of  seisin  if  the  deed 
was  a  mere  license,  yet  Hoeppener  was  actually 
put  into  possession  of  the  land  by  the  grantor, 
«nd  he  or  his  grantees  retained  the  possession 
unchallenged,  so  far  as  it  appears,  from  Auguet 
12,  1846,  until  this  suit  was  brought.  Valleio 
never  claimed  any  right  until  1863,  when  he 
made  a  grant  to  the  plaintiff,  not  of  the  land, 
t)ut  of  ^'all  his  right,  title  and  interest"  in  it. 
In  addition  tc^all  this  the  plaintiff  recognized 
a  possible  right  in  Anna  Hoeppener,  the  heir 
of  Andres  Hoeppener,  by  taking  a  deed  from 
her  grantee,  to  whom  she  had  conveyed  her 
'"right,  title,  and  estate"  in  the  tract  of  land, 
in  the  year  1858.  These  facts  tend  strongly  to 
fihow  that  the  parties  understood  Vallejo's 
deed  as  conveying  to  Hoeppener  absolute  own- 
«rship  of  the  land  described  in  it. 

It  18  insisted,  however,  that  even  if  the  intent 
was  to  convey  the  land,  instead  of  mere  license 
to  occupy  it,  the  instrument  was  ineffectual,  be- 
cause informal.  It  is  said  that  it  did  not  con- 
tain all  the  requisites  of  a  valid  Mexican  grant. 
It  is  doubtful  whether  this  point  was  made  in 
the  court  below.  It  does  not  distinctly  appear 
in  the  bill  of  exceptions  that  it  was  urged  as  an 
objection  to  the  admission  of  the  deed.  The 
objection  appears  rather  to  have  been  that 
Hoeppener  obtained  by  the  deed  a  mere  license, 
which  terminated  when  he  asserted  title  to  the 
land,  or  attempted  to  convey  it.  Such  was  the 
reason  stated  for  the  objection  in  the  bill  ten- 
dered by  the  plaintiff.  But  assuming  that  it  is 
presented  for  our  consideration,  we  are  of  opin- 
ion the  deed  contains  all  that  was  necessary 
to  constitute  an  operative  grant.  That  it  was 
executed  and  delivered,  and  that,  in  pursuance 
of  it,  Hoeppener  was  put  into  possession  bv 
the  grantor,  are  facts  that  are  not  controverted. 
This  is  all  that,  under  the  civil  law,  is  neces- 
sary to  transfer  titles.  Livery  of  seisin  is 
the  controlling  fact.  Admitting  that,  under 
the  Mexican  law,  a  contract  in  writing  was 
necessary  to  a  private  conveyance,  it  is  never- 
theless true  that  the  form  of  the  instrument 
678*]  was  not  *material.  Any  form  would 
answer  that  manifested  an  intent  to  convey. 
Here  were  words  of  grant  ( oedo  y  trans- 
paro).  The  word  cede  (I  grant)  is  the  ordi- 
nary word  used  in  Mexican  conveyance  to  pass 
11  Wall. 


title  to  lands.  MtUford  ▼.  Le  Franc,  26  CaL 
108.  Though  the  earlier  cases  in  California  as- 
serted that  the  consideraticMi  or  price  of  the 
grant  must  be  mentioned  in  the  written  con- 
tract, or  at  least,  that  it  must  be  mentioned  a 
price  was  paid,  the  later  cases  have  asserted  a 
different  doctrine.  Havens  v.  Dale,  18  Cal.  366 ; 
Merle  v.  Mathews,  26  Cal.  455.  It  is  quite 
clear  that  in  no  case  could  mention  of  a  price 
ever  have  been  deemed  necessary  when  there 
was  no  price, — ^when  the  transaction  was  a  gift. 
In  such  a  case  a  writing  without  mention  of  any 
consideration,  coupled  with  livery  of  seisin, 
or  delivery  of  possession,  would  consummate 
the  transfer.  It  would  answer  no  good  purpose 
to  review  the  authorities  upon  this  subject. 
Suffice  it  to  say,  that  in  view  of  the  lieinguage  of 
the  instrument,  of  the  facts  that  Vallejo  put 
Hoeppener  into  possession  under  it,  and  tnat 
the  grantee  and  nis  successors  in  the  title  re- 
mained in  unchallenged  possession  for  more 
than  seventeen  years  before  this  suit  was 
brought,  we  are  constrained  to  hold  that  it 
amounted  to  a  convevance  of  all  right  to  the 
lands  which  Vallejo  had. 

The  third  assignment  of  error  is  founded  up- 
on the  third  exception  taken  in  the  court  below. 
It  is,  in  substance,  that  the  court  received  in 
evidence  a  deed  from  Hoeppener  to  Carlos 
Glein,  dated  December  1,  1847.  It  was  offered 
with  sundry  other  conveyances,  by  which  the 
title  conveyed  to  Qlein  became  vested  in  Whit- 
man, one  of  the  defendants  in  error.  In  the 
deed  from  Hoeppener,  thus  received,  the  sub- 
ject of  the  grant  was  described  as  follows :  "All 
that  certain  tract  and  parcel  of  land,  contain- 
ing 300  acres,  more  or  less,  being  a  portion  of 
the  rancho  named  'Agua  Caliente,'  as  trans- 
ferred to  the  said  Andres  Hoeppener  by  M.  O. 
Vallejo,  the  said  300  acres  being  more  partic- 
ularly bounded  and  ^described  as  follows,  to 
wit:  On  the  west  side  by  Sonoma  Creek,  on 
the  east  side  by  the  Napa  hills,  on  the 
north  by  •Yel tan's  farm,  and  on  the  [*679 
south  by  land  of  Ernest  Rufus."  In  connection 
with  the  offer  of  this  deed  it  was  proved  that 
Glein,  the  grantee,  at  the  time  of  his  purchase, 
took  possession  of  the  tract  thus  conveyed  (the 
same  now  held  by  Whitman)  and  paid  a  valu- 
able consideration  for  it;  and  that  all  the  suc- 
ceeding grantees,  including  Whitman,  paid  val- 
uable considerations  for  their  grants  at  the 
times  of  their  several  purchases,  and  took  pos- 
session of  the  land,  remaining  in  open  and  no- 
torious possession  while  their  interests  con- 
tinued. Whitman  still  retaining  his.  It  was 
also  proved  that  when  Steinbach,  the  plaintiff, 
acquired  his  title  to  the  Agua  Caliente  rancho. 
Whitman  was  in  the  open  and  notorious  pos- 
session of  the  tract,  claiming  to  own  the  same. 

To  the  admission  of  this  deed  from  Hoeppe- 
ner to  Glein  the  plaintiff  objected,  for  two  rea- 
sons assigned  at  the  time.  The  first  of  these 
was  that  the  deed  did  not  import  to  convey 
the  title  to  any  particular  tract  of  land;  and 
the  second  was,  that  it  created  no  legal  estate, 
and  that  it  was,  therefore,  incompetent  evidence 
for  any  issue  made  in  the  action.  Neither  of 
these  reasons  is,  in  our  opinion,  well  founded. 
The  first  rests  upon  a  mistake  of  fact.  We  are 
unable  to  perceive  that  there  was  insufficient 
certainty  in  the  description  of  the  land  granted. 
It  was  identified  by  giving  natural  boimdaries 
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for  both  its  east  and  west  sides,  and  by  calls 
for  adjoining  proprietors  upon  the  north  and 
the  south.  This  was  enough.  In  regard  to  the 
second  reason,  we  remark  that  the  entire  deed 
is  not  before  us.  It  is  not  found  in  the  record, 
and  there  is  nothing,  therefore  to  show  that  it 
did  not  convey  all  the  estate  which  Hoeppener 
had  acquired  by  the  deed  to  him  from  Vallejo. 
If  it  did  not,  it  was  incumbent  upon  the  plain- 
tiff in  error  to  show  the  fact  by  exhibiting  to 
us  the  deed  itself.  We  infer,  from  the  course 
of  the  argument,  that  the  objection  was  intend- 
ed only  to  reassert  that  Hoeppener's  title  was 
a  mere  equity.  The  worthlessness  of  that  as- 
sertion has  already  been  sufTiciently  considered. 

Tlie  fourth  exception  is  quite  similar  to  the 
third.  It  is  that  the  court  received  in  evidence, 
against  the  objection  of  the  plaintiff,  a  deed, 
dated  November  14,  1846,  from  Andres 
580*]  •Hoeppener.  to  J.  Jacob  Dopken,  whose 
title  subsequently  passed  to  Martha  C.  Wat- 
riss,  another  of  the  defendants.  The  deed  was 
for  six  hundred  and  forty  acres,  part  of  the 
rancho  "Agua  Caliente"  granted  to  Pefla,  con- 
firmed to  Vallejo  and  conveyed  by  him,  as 
above  mentioned,  to  Hoeppener.  Standing  by 
itself,  the  deed  is  indefinite  in  its  description 
of  the  land  intended  to  be  granted,  and  an  in- 
sufficient designation  of  the  subject  of  the 
grant.  But  it  was  not  offered  or  received  alone. 
It  was  made,  as  will  be  perceived,  while  the 
country  was  under  Mexican  rule,  and  its  offer 
was  attended  by  proof  of  what  amounted  to 
livery  of  seisin, — ^an  actual  putting  of  the  gran- 
tee into  possession  under  it,  and  a  maintenance 
of  that  possession  from  1846  until  1864,  when 
this  suit  was  brought.  It  had  been  admitted, 
when  the  deed  wns  received  in  evidence*  that 
Vallejo  had  put  Hoeppener  into  possession  of 
the  entire  rancho,  and  that  Hoeppener  con- 
tinued in  possession  until  he  sold  to  Dopken, 
when  he  retired,  and  allowed  his  grantee  to 
take  possession  of  the  tract  sold.  This  was  a 
parol  identification  followed  by  long  possession 
unchallenged.  Considering  the  looseness  of 
Mexican  grants  at  that  time  and  the  acquies- 
cence, for  so  many  years,  of  the  grantor  and  all 
claiming  under  him,  we  cannot  say  that  the 
deed,  in  connection  with  this  other  evidence, 
was  erroneously  admitted. 

The  only  remaining  assignment  of  error  is 
that  the  court  refused  to  allow  the  plaintiff  to 
give  evidence  in  rebuttal  to  prove  that,  even  if 
the  deed  shown  by  the  defendants  from  Hoep- 
pener did  make  out  an  equity  in  his  grantees, 
Hoeppener  failed  to  perform  the  conditions  up- 
on which  Vallejo's  grant  was  made  to  him,  up- 
on which  the  equity  rested  and,  therefore,  that 
the  equity  expired. 

A  few  words  will  dispose  of  this.  If  the  as- 
signment correctly  represented  what  was  the 
ruling  of  the  court,  it  would  be  a  sufficient  an- 
swer to  it,  that  the  deed  from  Vallejo  to  Hoep- 
Eener  was  unconditional  and,  therefore,  that 
is  title,  and  that  of  his  grantees,  was  not  de- 
pendent upon  the  performance  or  nonperform- 
ance of  conditions.  But  the  court  made  no  such 
refusal  as  that  of  which  the  plaintiff  com- 
581*]  plains.  *What  the  court  did  rule  was 
that  Hoeppener's  statements,  made  after  he 
had  conveyed  the  land  to  others,  could  not  be 
admitted  to  invalidate  his  deeds.  Surely  sucli 
a  ruling  requires  no  vindication. 


Finding  no  error  in  Mm  record 
M  affirmd. 


P.  H.  MORGAN  et  ol.,  Coimr 
Bank  of  Louisiana, 

JOHN  THOKNHILI 
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In  all  other  eases,  where  the  circuit  court 
acts  in  matters  of  bankruptcy,  it  is  by  virtue  of 
the  special,  comprehensive,  and  almost  univer- 
sal power  of  superintendence  conferred  by  the 
2d  section  of  the  act. 

By  the  2d  section  of  the  act,  the  circuit  court, 
has  a  general  ''superintendence  of  all  cases  and 
questions  arising  under"  the  bankrupt  act.  The 
only  exception  to  this  general  jurisdiction  of 
superintendence,  is  in  the  case  of  appeals  and 
writs  of  error. 

The  cases  in  which  an  appeal  lies  to  the  Su- 
preme Court  of  the  United  States  under  the 
bankrupt  act  are  necessarily  limited  to  such 
final  decrees  made  in  the  circuit  court  as  have 
been  made  in  cases  brought  there  by  appeal,  or 
originating  there. 

The  act  provides: 

''In  cases  arising  under  this  act,  no  appeal 
or  writ  of  error  shall  be  allowed  in  any  case 
from  the  circuit  courts  to  the  Supreme  Court 
of  the  United  States,  unless  the  matter  in  dis- 
pute exceeds  $2,000." 

llie  case  did  not  come  into  the  circuit  court 
by  appeal  from  the  district  court,  nor  did  it 
originate  in  the  circuit  court.  It  was  the  result 
of  an  application  to  the  circuit  judge,  under 
the  special  powers  of  superintendence  given  him 
by  the  2d  section  of  the  bankrupt  act.  The 
matter  was  brought  before  the  circuit  judge  by 
petition,  invoking  the  special  revisory  jurisdic- 
tion of  the  circuit  judge. 

It  is  a  familiar  principle  of  law,  that  the  ap- 
pellate jurisdiction  of  this  court  does  not  in- 
clude a  decree  under  a  law  conferring  a  new 
and  special  jurisdiction,  in  which  no  remedy 
•by  appeal  is  granted. 

U,  8,  V.  Nourae,  6  P^t.  470. 

The  decree  or  order  appealed  from  in  this 
case,  was  made  under  a  law  conferring  a  new 
and  special  jurisdiction  on  the  circuit  judge. 

From  the  exercise  of  this  special  jurisdic- 
tion, no  appeal  is  given. 

The  general  superintendence  granted  to  the 
circuit  judge  by  the  2d  section  of  the  bankrupt 
act,  is  to  be  exercised  by  him  in  court  or  at 
chambers. 

This  is  a  controlling  fact,  to  show  that  no 
right  of  appeal  was  intended  to  be  given  from 
the  decisions  of  the  circuit  judge,  in  the  exer- 
cise of  this  power  of  superintendence. 

The  exercise  of  the  appellate  power  of  this 
court  is  confined  almost  exclusively  to  the  final 
judgments  or  decrees  of  the  circuit  court,  ren- 
derSi  in  term  time. 

The  Supreme  Court  in  the  case  of  U.  8.  v. 
yourae,  aupra,  commenting  on  the  fact  that,  in 
the  case  then  before  the  court,  the  judge  of  the 
court  below  was  authorized  to  act  at  chambers, 
say:  "From  a  decision  of  the  district  judge  out 
of  court,  how  could  the  government  appeal  to 
the  circuit  court?" 

The  order  or  decree  appealed  from  in  this 
case  was  made  by  the  judge  out  of  court. 

Final  decrees  are,  according  to  our  practice, 
rendered  in  court.  The  decree  in  this  case  was 
rendered  out  of  court.  Only  interlocutory  de- 
crees are  rendered  out  of  court. 

Meaara.  W.  M.  ETarts,  P.  Pl&illips  and 
Edfcard  PhilUpa  d  Gooley,  for  appellants: 

It  was  decided  that  under  the  bankrupt  act 
of  Aug.  19,  1841,  there  was  no  appeal  to  this 
court.  But  this  decision  rested  entirely  upon 
11  Wall. 


the  construction  of  its  various  provisions,  show- 
ing that  its  proceedings  were  to  be  conducted  in 
a  summary  manner.  The  jurisdictional  clause 
declared  that  they  were  to  "be  exercised  sum- 
marily, in  the  nature  of  summary  proceedings 
in  equity." 

NeUton  v.  Garland,  I  How.  265;  Ex  parte 
Bk.  of  N,  0.  3  How.  317. 

There  are  no  such  provisions  in  the  present 
bankrupt  act.  On  the  contrary,  the  most  am- 
ple provisions  are  made  for  appeals  and  writs 
of  error  from  the  district  to  tne  circuit  courts 
(8th  sec.),  while  by  another  section  the  cir- 
cuit court  is  vested  with  a  general  superintend- 
ence and  jurisdiction  of  all  questions  and  cases 
arising  under  this  act;  and  except  when  provi- 
sion is  otherwise  made,  may,  upon  bill,  petition 
or  other  process  of  any  party  aggrieved,  hear 
and  determine  the  case  in  a  court  of  equity, 
and  these  powers  and  duties  may  be  exercised, 
either  by  tne  said  court  or  any  justice  thereof, 
in  term  time  or  vacation.     14  Stat,  at  L.  518. 

The  revisory  power  of  the  circuit  court  was 
thus,  in  one  form  or  another,  extended  over  the 
whole  matter  confided  to  the  jurisdiction  of  the 
district  court,  and  if  the  act  had  been  silent  as 
to  an  appeal  to  this  court  from  the  circuit 
court,  it  would  have  been  maintainable  under 
the  acts  of  1789  and  .1803.  Ex  parte  Zellner, 
9  Wall.'  246.  19  L.  ed.  666. 

But  the  act  is  not  silent.  The  9th  section  de- 
clares that  no  appeal  or  writ  of  error  shall  be 
allowed  in  any  case  from  ilie  circuit  to  the  Su- 
preme Court,  unless  the  matter  in  dispute  shall 
exceed  $2,000. 

The  10th  section  authorizes  this  court  to 
make  rules  to  regulate  the  practice  and  proced- 
ure upon  appeals. 

It  is,  therefore,  evident  that  Congress  as- 
sumed that  appeals  would  be  taken  from  the 
cij-cuit  court  and  contented  itself  with  alone 
regulating  the  amount  which  gave  the  juris- 
diction. 

If,  therefore,  the  decree  is  final  and  the 
amount  in  controversy  exceeds  $2,000,  the  ap- 
peal is  well  taken. 

The  district  court,  by  its  judgment,  had  tak- 
en from  the  administrators  appointed  by  the 
laws  of  the  state,  an  estate  worth  many  hun- 
dred thousand  dollars.  The  administrators  had 
a  personal  interest  in  their  salaries  of  $3,000 
per  annum  of  which  they  were  deprived.  This 
judgment  was  affirmed  by  the  decree  of  the  cir- 
cuit court,  and  the  rights  set  up  in  the  peti- 
tion of  review  were  denied. 

A  decree  which  changes  and  transfers  the 
right  of  property  in  litigation  is  a  final  de- 
cree; for  if  otherwise,  irreparable  injury  would 
be  incurred  before  redress  could  be  had. 

Dean  v.  Nelaon^  improperly  reported  as 
Thompaon  v.  Dean,  7  Wall.  346,  19  L.  ed.  95. 

It  is  urged  by  Mr.  Cushing  that  no  appeal 
lies  in  this  case,  because  the  matter  was  before 
the  circuit  judge  by  petition  invoking  the  spe- 
cial  revisory   jurisdiction. 

That  is,  no  appeal  lies,  though  it  be  admit- 
ted that  the  decree  is  final  and  that  the  amount 
in  controversy  exceeds  $2,000,  because  the  case 
was  not  carried  from  the  district  court  in  the 
form  of  an  appeal  or  writ  of  error,  under  the 
8th   section. 

But  it  is  a  mistake  to  suppose  that  the  ap- 
pellate   power   is    confined   to   any   particular 
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fonn.  It  is  ordinarily  exercised  by  appeal  or 
writ  of  error.  In  many  cases  under  statute,  it 
is  done  by  a  certificate  of  division  or  the  legis- 
lature may  provide  that  it  should  be  exercised 
by  certiorari,  petition  for  review,  or  by  any 
other  process  deemed  convenient. 

It  is  further  objected  that  no  appeal  lies 
when  the  special  jurisdiction  is  exercised,  be- 
cause it  is  provided  that  the  decree  may  be 
rendered  by  the  court  or  by  any  justice  thereof, 
in  term  time  or  vacation. 

Terms  of  court  are  the  arbitrary  creations  of 
statute,  which  may  be  modified  or  abolished  by 
statute. 

Is  it  any  less  the  exercise  of  judicial  power 
to  decide  a  case  in  vacation  T  If  this  judicial 
power  be  exercised  by  a  subordinate  tribunal, 
what  is  there  in  the  nature  of  things,  which 
should  free  it  from  the  supervision  of  the  supe- 
rior court?  If  there  be  a  lack  of  formality  in 
the  discharge  of  judicial  functions  in  vacation, 
it  would  seem  to  be  more,  not  less,  important 
that  such  proceeding  should  be  reviewed  by 
the  superior  court. 

Much  reliance  is  placed  upon  an  expression 
wrenched  from  the  opinion  in  V.  8.  v.  Nourse, 
6  Pet.  470.  "From  a  decision  of  the  district 
judge,  out  of  court,  how  could  the  government 
appeal  to  the  circuit  court  T" 

This  is  said  by  way  of  illustration  or  argu- 
ment. Hie  court  had  already  decided  the  point 
in  issue,  to  wit:  that,  by  the  true  construction 
of  the  act  of  1820,  the  government  was  exclud- 
ed from  the  right  of  appeal. 

Whether  the  right  of  appeal  exists  in  a  given 
ease,  is  one  purely  of  statutory  construction: 
and  the  question  now  before  the  court  is 
whether  the  powers  conferred  by  the  2d  sec- 
tion of  the  bankrupt  act  in  the  circuit  court, 
are  withdrawn  from  the  supervisory  jurisdic- 
tion of  this  court  because  of  the  provision  that 
"the  powers  and  duties  hereby  granted  may  be 
exercised  either  by  said  court,  or  by  any  jus- 
tice thereof,  in  term  time  or  vacation." 

Mr.  Justice  OlUford  delivered  the  opinion 

of  the  court: 

Exclusive  original  jurisdiction,  in  all  mat- 
ters and  proce^ings  in  bankruptcy,  is  con- 
ferred by  the  acts  of  Congress  upon  the  district 
courts,  but  in  case  of  a  vacancy  in  the  office  of 
a  district  judge,  or  in  case  the  district  judge 
shall,  from  sickness,  absence,  or  other  disabil- 
i^ty  be  finable  to  act,  the  circuit  judge  may  make 
all  necessary  rules  and  orders  preparatory  to 
the  final  hearing,  and  cause  the  same  to  be  en- 
tered or  issued,  as  the  case  may  require,  by  the 
clerk  of  the  district  court.  14  SUt.  at  L.  617; 
16  Stat,  at  L.  174. 

Certain  occurrences,  during  the  late  civil 
war,  80  crippled  the  resources  of  the  Bank  of 
Louisiana  that-  the  directors  became  unable  to 
comply  with  the  requisitions  of  their  charter. 
Proceedings  were  accordingly  instituted  by  the 
attorney  general  of  the  state,  under  the  act 
"To  Provide  for  the  Liquidation  of  Banks,"  in 
the  proper  court  of  the  state,  to  forfeit  the 
charter  of  the  bank,  and  on  the  20th'  day  of 
May,  1868,  a  decree  was  entered  in  the  case 
that  the  charter  of  the  bank  be  declared  forfeit- 
ed, and  that  its  affairs  be  liquidated  according 
to  law* 
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aD^^*  *o  «>at  decree  the  appeton. 

that  they  took  the  requinrf  oaths,  thit  tV. 
S?  fVo  ^"'^'y  bonds,  that  thejatedi^  ^ 
^  the  discharge  of  their  duties,  aod  tktkr 
cont  nued  to  administer  the  affairs  of  the  iik 
until  the  20th  of  May  of  the  followiag  mi,  i 
when  the  appellees,  or  the  first  three  mai 
filed  a  petition  in  the  district  court  for  tk  ' 
district,  *proying  that  the  bank  and  the  [U  ' 
sajd  commissioners,  in  their  character  u  sod 
might  be  dedared  a  bankrupt,  and  thit  i  w 
rant  might  issue  to  take  possession  of  tlie» 
tate  of  the  bank  in  the  hands  of  the  eoou 
sioners. 

They  represented  in.  their  petition  tytfc 
bank  and  the  commissioners  nad  each,  witbi 
six  months  preceding  the  date  of  the  petitia, 
committed  an  act  of  bankruptcy,  that  tlie  er 
I  poration  had  for  a  long  time  suspended  psj" 
ment  of  its  commercial  jMper,  and  that  tk 
commissioners  had,  within  the  same  perioi 
made  certain  payments,  and  transferred  m- 
tain  assets  of  tne  bank  in  pajment  of  ite  deta, 
with  intent  to  give  a  preference  to  ecrtaia  cred- 
itors of  the  bank.   Special  reference  to  the  of- 
plemental  petition  is  unnecessary,  as  the  ij 
resentetions  of  the  petition  are  suhstaatiiPf 
the  same,  and  the  two  were  heard  t(?gether  a 
the  court  below.  . 

Three  several  injunctions  were  granted  a 
the  case  by  the  district  judge  «tting  m  b«J; 
•uptcy,  and  on  the  11th  of  January,  MW 
listrict  court  entered  a  decree  that  the  bui 
ras  a  bankrupt    Within  ten  days  froB  w 
Ate  of  the  decree,  a  petition  for  a  renew* 
bose  orders  and  decree  was  filed  br  thecoo- 
iisBioBeTB  in  the  circuit  court,  under  tw  « 
iction  of  the  bankrupt  act,  and  the  ^ 
►urt  having  first  heard  the  P-rtiM,  o"  J  w 
March,  1870,  entered  a  decmj^^r 
■ders  and  decrees  of  the  distn^t  eourt^  AP^ 

Son  was  i-niediately  m^^^^^^^ 
oners  for  an  appea  to  this  ^J^Ywi  uW- 
fused  by  the  «'<^'V"*!'^\e>stice» 
ately  granted  by  <^\±^^r^'  hU«r. 

this  court,  r^/^V^f^?deS2^ofthe(i^ 
bsequent  to  the  date  of  the  decree  « i« 
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pellants  cont«ided,ju^d  sfafl  ^^^ 
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petition  for  a  review  and  affirming  the  decree 
adjudging  the  corporation  a  bankrupt. 

Influenced  by  those  views  he  made  a  decree 
that  all  the  orders  in  the  cause  subsequent  to 
the  21st  of  Januaij,  1870,  should  be  vacated 
and  annulled,  le&ving  the  injunction  of  that 
date  ^^ted  by  the  circuit  judge  in  full  force. 
Certam  other  orders,  nevertheless^  were  subse- 
quently made  by  the  district  judge;  as,  for  ex- 
ample, he  passed  an  order  for  the  appointment 
of  receivers,  and  another  giving  the  appointees 
authority  to  pay  rents,  expenses,  and  charges 
incurred  by  them  out  of  the  funds  of  the  bank. 
Special  objection  is  made  by  the  appellants  to 
those  orders  as  forbidden  by  the  supersedeas, 
but  the  main  purpose  of  the  appeal  wnen  taken 
was  to  reverse  the  decree  of  the  circuit  court  af- 
firming the  decree  of  the  district  court,  and  dis- 
missing their  petition  praying  for  a  reversal  of 
that  decree. 

Since  the  appeal  was  entered  the  appellees 
have  filed  a  motion  to  dismiss  the  same,  upon 
the  ground  that  no  appeal  lies  to  this  court " 
from  a  decree  of  the  circuit  court  rendered  in 
the  exercise  of  the  special  jurisdiction  conferred 
upon  that  court  by  the  first  clause  of  the  2d 
section  of  the  bankrupt  act.  U  Stat,  at  L.  518. 
Circuit  cuurts  have  a  general  superintendenct^ 
and  jurisdiction,  by  virtue  of  that  clause,  of  all 
owes  and  questions  arising  under  that  act,  with- 
75  ]  in  and  for  the  districts  where  the  "pro- 
ceeding in  bankruptcy  are  pending,  and  the 
provision  is,  that  those  courts  may,  upon  bill, 
petition  or  other  proper  process,  of  any  party 
|«peyed,  except  when  special  provision  is 
otherwise  made,  hear  and  determine  the  case 
[u)  m  a  court  of  equity,  but  the  next  clause  of 
iJ^!?-^.  ""^T  P'o^'i^es  that  the  powers  and 
^^l^^'^^  .*?®"^y  fi^*"*^^  inay  be  exercised 
h^iLL ?•  ^^  ^^  ^^  ^y  *°y  justice  thereof, 
dan.S  «T  ^''  ^«*>on''  and  neither  of  the  two 
ttv^.l?^*\"?u.P"'''^*^°'*  ^o""  an  appeal  in 
5SL?o?n?*  ^  ?"  ~"^^'  ^^^«^^^r  ^^e  case  or 
n  or  Jl  '**"*'^  ""^  "^^°*^^  >°  ^^^  bill,  peti- 
cTrt  nr1n''-^'T'  PJ^««  i«  submitted  to  the 
TlZt^V^'t^'''}^^'^^^  or  whether  the  case 
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in  bankrupt^  1^^  ^v  S*"'  ""^  ^f  assignee 
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hts  of  property  of 
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•^inst  the  otW  ^[J^  '"  **^*^  ^^«"««  and 
«imoi>s  must  con«f;  ♦  •  ^^.V^'  o^  those  con- 
whe^  they  all  e^'J°  ?J*  *^^  jurisdiction,  but 
hit  electi^.  coS^^^L^^?  P^X  »«ing  may,  at 
^rcuit  or  disW  !J*  ^'"  «"»t  either  in  the 
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the  circuit  court  for  re-examination  by  writ  of 
error,  if  it  was  an  action  at  law,  or  by  appeal 
if  it  was  a  suit  in  equity,  provided  the  debt  or 
damage  claimed  amounts  to  more  than  $500, 
and  the  writ  of  error  is  seasonably .  sued 
•out  and  the  plaintiff  in  error  complies  [•TS 
"with  the  statutes  regulating  the  granting  of 
such  suits,"  or  the  appeal  is  claimed  and  the 
required  notices  are  given  within  ten  days  from 
the  judgment  or  decree.     14  Stat,  at  L.  520. 

Such  a  suit,  however,  by  or  against  such  aa- 
signee,  or  by  or  against  any  person  claiming  an 
adverse  interest  in  any  such  property  or  rights 
of  property,  cannot  be  maintained  in  any  court 
whatsoever  unless  the  same  shall  be  brought 
within  two  years  from  the  time  the  cause  of 
action  for  or  against  such  assignee  accrued; 
which  shows  verv  satisfactorily  that  the  juris- 
diction conferred  by  the  third  clause  is  other 
and  different  from  the  special  jurisdiction  and 
superintendence  describea  in  the  first  clause  of 
the  section. 

Where  such  a  suit  between  such  parties, 
touching  such  subject-matter,  proceeds  in  a 
circuit  court  to  a  final  judgment  or  decree,  and 
the  debt  or  damage  claimed,  or  the  matter  in 
dispute,  exceeds  the  sum  of  value  of  $2,000,  ex- 
clusive of  costs,  no  doubt  is  entertained  that  the 
judgment  or  decree  may  be  removed  into  this 
court  for  rc-examination  by  writ  of  error,  if  the 
judgment  was  rendered  in  a  civil  action,  or  by 
appeal  if  the  decree  was  entered  in  a  suit  in 
equity,  as  in  other  similar  cases  falling  within 
the  appellate  jurisdiction  of  this  court.  14 
Stat,  at  L.  521 ;  I  Stat,  at  L.  84. 

Creditors  whose  claims  are  wholly  or  in  part 
rejected,  may  appeal  from  the  decision  of  the 
district  court  to  the  circuit  court  of  the  samo 
district,  if  the  appeal  is  claimed  and  the  re- 
quired notices  are  given  within  ten  days  from 
the  entry  of  the  decree  or  decision,  but  the  ap- 
pellant in  such  a  case  is  required  to  file  in  the 
clerk's  office  a  statement  in  writing  of  his  claim, 
setting  forth  the  same  substantially  as  in  a 
declaration  for  the  same  cause  of  action  at  law, 
and  the  assignee  is  required  to  plead  or  answer 
thereto  in  like  manner,  and  like  proceedings 
shall  thereupon  be  had  as  in  an  action  at  law, 
except  that  no  execution  shall  be  awarded 
against  the  assignee  for  the  amount  of  the  debt 
found  due  to  the  creditor. 

•Assignees,  also,  who  are  dissatisfied  [^TT 
with  the  allowance  of  a  claim  preferred  by  a 
creditor,  may  also  appeal  from  the  decision  nf 
the  district  court  to  the  circuit  court  of  the 
same  district,  at  aiiy  time  within  ten  days  from 
the  entry  of  the  decree  or  decision,  but  it  is 
certain  that  neither  the  creditor  nor  the  as- 
signee can  appeal  to  this  court  from  the  decree 
of  the  circuit  court  in  such  a  case,  as  the  ex- 
press enactment  is  that  the  final  judgment  of 
the  court  shall  be  conclusive,  and  that  the  list 
of  debts  shall,  if  necessary,  be  altered  to  con- 
form thereto. 

Confirmation  of  that  view  is  also  derived  from 
the  succeeding  clause  in  the  24th  section  of  the 
act,  which  provides  that  the  prevailing  party 
shall  be  entitled  to  costs,  and  that  the  costs,  if 
they  are  recovered  against  the  assignee,  shall 
he  allowed  out  of  the  estate  of  the  bankrupt. 
14  Stat,  at  L.  52«. 

Authority  is  also  given  to  any  creditor  oppos- 
ing the  discharge  of  a  bankrupt  to  file  a  specify 
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EMIL  STEINBACH,  Plff.  in  Err., 

V. 

CHARLES  V.  STEWART  et  al. 

(See  S.  C.  11  Wall.  566-681.) 

Confirmation  of  Mexican  title  enures  to  benefit 
of  grantee — both  parties  claiming  under  same 
grantor — proviso  in  decree — Mexican  grant 
governed  by  Mexican  law — construction  of — 
possession  under. 

The  confirmation  of  a  Mexican  title  to  one,  en- 
ures to  the  l>enefit  of  his  grantee. 

Where  both  parties  claim  under  the  same  grantor, 
a  conveyance  dv  him,  to  one  of  them,  Is  good  evi- 
dence against  the  other. 

Where  a  decree  of  confirmation  of  title  by  the 
district  court  was  made,  with  the  proviso  that  the 
confirmation  shail  enure  to  the  benefit  of  anyone 
entitled  to  the  land  under  the  original  grantee,  an 
affirmation  by  this  court  of  such  decree.  In  so  far 
as  it  confirmed  the  original  grant,  left  the  proviso 
in  the  decree  in  full  force. 

The  effect  of  an  instrument  as  a  grant  of  land 
which  was  made  in  California  before  it  was  ceded 
to  the  United  States,  must  be  determined  by  Mexi- 
can law. 

The  construction  given  to  a  contract  by  the  par- 
ties Is  an  aid  that  may  always  be  called  In  when  the 
meaning  of  the  contract  is  ambiguous. 

A  Mexlcau  grant  of  ail  the  grantor's  right  in 
land  to  the  grantee,  "to  make  such  use  thereof  as 
may  be  most  convenient  to  him,"  followed  by  the 
possession  of  the  grantee,  heid  to  be  an  operative 
grant. 

A  Mexican .  deed,  indefinite  in  Its  description  of 
the  land  intended  to  be  granted,  attended  by  proof 
of  an  actual  putting  of  the  grantee  into  possession 
under  it,  and  a  maintenance  of  that  possession  from 
1846  until  1864,  is  competent  evidence  to  sustain  a 
title. 

[No.  210.] 

Submitted  Feb.  10,   1871.     Decided  Feb.  20, 

1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  plaintiff  in  error,  for  the  recovery 
of  certain  real  estate.  Judgment  having  been 
given  for  the  defendants,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  John  Wilson,  for  plaintiff  in  error: 

The  plaintiff,  to  support  his  claim,  had  put 
in  evidence  the  espediente  of  the  original  con- 
cession to  Lazaro  Pefia  by  which  it  appeared 
that  Pefia  presented  his  petition  to  the  com- 
mandant general  for  a  concession  of  this  land, 
Oct.  14,  1839,  and  that  the  commandant  gen- 
eral granted  the  land  to  him  upon  condition 
that  he  would  apply  to  the  governor  for  a  reg- 
ular title.  This  act  of  the  commandant,  did 
not,  could  not,  pass  any  title;  at  best  it  only 
passed  leave  to  possess  for  the  present. 

In  December.  1839,  while  the  grant  was  in 
this  condition,  Pc&a  sold  and  conveyed  all  his 
right  in  the  land  to  M.  G.  Vallejo. 

All  that  Pefia  had  then,  and  all  that  he  could 
pass  to  Vallejo,  was  the  slightest  equity. 

In  June,  1840,  Pefia  petitioned  the  governor 
in  due  form  for  a  grant  of  the  land. 

July  13,  1840,  the  governor  granted  the  land 
in  full  property  to  Lazaro  Pefia.  Pefia  did 
not  present  any  claim  to  the  board,  nor  did  his 
heirs. 

M.  G.  Vallejo  in  March,  1863,  presented  his 
claim  to  the  board  of  land  commissioners  for 
confirmation  to  him  of  his  title  to  the  whole  of 
said  rancho,  under  the  said  grant  to  Pefia. 

The  board  rejected  the  claim ;  and,  on  an 
nnneal,  the  district  court  confirmed  the  same 
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with  a  proviso;  and  on  appeal  to  the  United 
States  Supreme  Court,  this  decree  was  affirmed 
in  these  words:  "In  so  far  as  it  confirms  the 
original  grant,  be,  and  the  same  is  hereby  af- 
firmed." This  aflirmation  clearly  vacates  the 
proviso  attached  to  the  decree  of  the  district 
court,  and  confirms  the  land  to  Vallejo,  with- 
out any  limitation  whatever. 

Bj  the  terms  of  the  decree,  all  the  land  19 
confirmed  to  Vallejo,  and  of  course  it  could  not 
be  confirmed  to  a  stranger  to  the  proceedings ; 
it  must  be  confirmed  to  the  petitioner,  or  re- 
jected; and  this  is  the  clear  and  manifest  in- 
tention of  the  law  of  March  3,  1861,  authoriz- 
ing these  confirmations  or  rejections.  This  de- 
cree operates  as  a  release  on  the  part  of  the 
United  States  to  M.  G.  Vallejo,  of  the  legal 
title  vested  in  the  United  States  by  the  treaty 
of  Guadalupe  Hidalgo. 

Thus  the  plaintiff  showed  these  decrees,  and^ 
imder  them,  a  clear  chain  of  title  from  Vallejo, 
the  confirmee,  and  an  adverse  possession  held 
by  the  defendants,  and  rested. 

This  confirmation  vested  the  legal  title  to 
the  land  in  Vallejo,  the  confirmee,  and  from 
him  passed  to  the  plaintiff,  Steinbach. 

That  it  did  so,  see  the  following  cases  de- 
cided by  the  supreme  court  of  California,  by 
which  this  principle  has  become  the  settled  law 
of  the  state: 

Estrada  v.  Murphy,  19  Cal.  248;  Leese  v. 
Clark,  18  Cal.  633;  Clark  v.  Lockwood,  21  Cal. 
220.  The  opinion  of  the  court  in  these  cases 
was  given  by  Ch.  J.  Field. 

Emeric  v.  Penninum,  26  Cal.  124 ;  O'Connell 
V.  Dougherty,  32  Cal.  468,  with  many  others. 

The  defendants  had  set  up  title  in  fee  in 
themselves,  to  those  parts  of  the  ranch  which 
they  occupied,  and  b^an  by  offering  to  show 
title  in  themselves,  by  a  chain  of  title  direct 
from  Pefia,  the  grantee  of  the  ranch. 

The  plaintiff  objected,  because  at  best  it 
could  only  be  an  equity;  that  no  such  defense 
was  set  up  in  their  answers ;  and  if  it  had  been, 
such  a  defense  could  not  be  made  in  the  circuit 
court  of  the  United  States.  To  sustain  the  po- 
sition of  the  plaintiff  in  this,  we  beg  leave  to 
refer  to  the  following  decisions  made  by  this 
court: 

Bennett  v.  Buttertcorth,  11  How.  674;  Fenn 
v.  Holme,  21  How.  481,  16  L.  ed.  198;  Stringer 
V.  Young,  3  Pet.  320;  Lessieur  v.  Price,  12 
How.  72;  Oreer  v.  Mezes,  24  How.  275,  16  L. 
ed.  663;  Shcirbum  v.  Cordova,  24  How.  425, 
16  L.  ed.  741;  Hooper  v.  Scheirmer,  23  How. 
235,  16  L.  ed.  452;  Bagnell  v.  Broderick,  13 
Pet.  446. 

These  authorities,  we  doubt  not,  are  ample  to 
show  both  our  propositions:  First.  That  hav- 
ing pleaded  a  legal  title  in  themselves,  they 
could  not  set  up  an  equity.  Second.  That  if 
they  had  set  up  an  equity,  it  could  not  have 
been  sustained  as  a  defense  to  an  action  of 
ejectment,  where  the  legal  title  only  can  be 
used  by  plaintiff  or  defendants. 

Second  exception.  To  the  ruling  of  the  court 
by  which  the  defendants  were  permitted  to  give 
in  evidence  a  paper  signed  by  Vallejo,  the  con- 
firmee, dated  August  12,   1846. 

The  counsel  for  plaintiff  objected  to  the  re- 
ception of  this  paper  as  evidence,  for  the  de- 
fense, because  the  same  did  not  convey  any  es- 
tate from  Vallejo  to  Hoeppener,  and  that  it 
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iu  a  mere  license  to  occupy  which  was  ter- 
ciaated  when   Hoeppener  asserted  title  to  or 
fttKnnpted  to  convey  the  lands ;  which  was  over- 
ral«l  fay  the  court,  and  excepted  to  by  plaintiff. 
This  is  no  deed  at  common  law,  because  it 
wits  a  seal  and,  therefore,  by  the  law  now  in 
force  in  California,  it  would  be  void  as  a  con- 
Tcvmnoe  of  leal  estate.     It  was,  however,  exe- 
ntifd  under  the  Mexican  pystem.    There,  it  is 
.Mioiitted,  no  seal  was  required.     But  there  are 
sully  things   lacking  in  this  instrument  that 
^«e  required  under  that  system.     The  parties 
arc  not  mentioned,  and  the  land  intended  to  be 
iferted    is    not    described;    nor    is   there    any 
cinsideration    "whatever   expressed;    and    there 
»  nothing  in  it  which  indicates  an  intention  to 
a«ftte  any  estate  in  the  land.    It  does  not  de- 
(4ire  that  Vallejo  intends  to- alienate  the  prop- 
^  or  ownership  of  the  land,  nor  to  vest  the 
pfcperty  or  dominion  in  Hoeppener.     He  does 
an  grant  it  to  hiin,  his  heirs,  nor  assigns;  nor 
iocs  it  confer  upon  him  any  right  to  alienate 
or  sell  it ;  but  simply  transfers  this  incipient 
rigiii  to  him  for  a  temporary  purpose,  that  he 
way  use  it.     It  is  simply  a  permission  to  use 
the'  land.      Under    the    decision   of    Schott    v. 
Bwrion,  13  Barb.   173,  it  could  not  take  effect 
•s  m  feoffment,  because  Vallejo  himself  had  no 
1«^  estate  in  the  land  ( he  having  bought  from 
pSia  seven  months  before  the  grant  was  made) 
•or  was  there  any  livery  of  seisin.  It  could  not 
Aznd  as  a  bargain  and  sale,  because  it  does  not 
express  any  valuable  consideration,  and  it  could 
not  operate  as   a  covenant  to  stand  seised  to 
wes,  because   Hoeppener   was  a  stranger  and 
there  was  no  consiaeration  of  blood  or  marriage 
betw<>en  him  and  the  grantor,  and  even  if  these 
objections  could  be  overcome,  it  could  not  oper- 
ate to  convey  anything  more  than  a  life  estate, 
beeiase  there  are  no  words  of  inheritance,  and 
when  we  look   for  the  habendum,  which  in  a 
deed   of  the   fee  is   ''to  hold  to  him   and   his 
bars,''  it  simply  declares  that  the  object  of  the 
imtrunient   is   that  the  grantee  may  use  the 
kBd. 

Bat  when  we  look  at  it  as  an  instrument  un- 
der the  Spanish  system,  it  is  still  less  entitled 
to  be  considered  a  conveyance.    Anyone  who  has 
■een  a  conveyance  under  the  Spanish  law,  wilt 
^y  at  once  that  this  bears  no  resemblance  to 
ctmA  an  instrument;  nor  does  this  instrument 
bear  the  signatures  of  both  parties,  which  are 
absolutely  required  by  the  Spanish  law  to  all 
legal  and  formal  documents,  to  make  a  valid 
eoBveyance,  the  one  to  grant  and  the  other  to 
reeipive;    and    it    will    be    noticed    that    while 
ValIf*jo    says    he    has    legally    and    formally 
V»»ight,  he  does  not  say  he  sells  it,  nor  are 
^re  any  words  used  in  this  document  to  imply 
he  has  received  any  consideration  whatever. 

Metsrt.  E.  D.  Wbeeler  and  C.  T.  Botts, 
for  defendants  in  error: 

When  we  come  to  the  case  of  U.  8.  v.  Vallejo, 

1  Blade,  29.%  17  L.  ed.  143,  the  very  confiVma- 

tkm  upon  which  the  plaintiff  relies,  this  court, 

declining  r«  pass  upon  the  operation  or  validity 

of  the  alleged    mesne    conveyance,   simply   de- 

fitJTs,  reports,  or  decrees,  that  the  title  to  this 

had  rested  in   Pefla.   by  grant  from  the  gov- 

vumeat  of  Mexico.    This  is  the  language  of  the 

wort; 

"It  is  the  opinion  of  this  court,  that  the 
on>niaI  claim  is  a  good  and  valid  claim,  and 
11  Walu 


that  the  same  should  be,  and  is,  hereby  con- 
firmed." 

No  reference  whatever  is  made  to  the  deriv- 
ative claimant.  It  is  the  validity  of  the  origi- 
nat  grant  to  Peiia  that  is  discussed;  and  the 
court  concludes  by  declaring  as  above. 

Surely,  if  confirmation  has  the  effect  to  vest 
title  at  all,  this  confirmation  vested  the  legal 
title  in  Pefia. 

The  plaintiff's  counsel  argues  with  great  ear- 
nestness and  the  citation  of  many  authorities, 
that  Vallejo  only  acquired  title  by  virtue  of 
the  confirmation  of  1861 ;  that  he  had  nothing 
to  dispose  of  when  he  conveyed  to  Hoeppener, 
and  that  a  conveyance  \mder  such,  circumstan- 
ces, would  at  most  only  carry  an  equitable 
right  to  the  after  acquired  title.  Let  us  apply 
this  doctrine  to  the  conveyance  from  Pefia  to 
Vallejo.  Pefia,  at  the  date  of  that  conveyance, 
had  acquired  no  title  to  the  lands  in  contro- 
versy, and  if  the  conveyance  operated  at  all  up- 
on the  after  acquired  title,  it  only  served  to 
vest  him  with  an  equity  which  Vallejo  trans- 
mitted to  the  plaintiff,  and  which  is  not  suffi- 
cient to  maintain  this  action  of  ejectment. 

If  Vallejo  did  not  acquire  the  title  to  these 
premises  by  virtue  of  the  conveyance  to  him 
from  Peiia,  he  has  never  acquired  it.  If  he  did, 
Aug.  6,  1846,  he  conveyed  it  to  Andres  Hoep- 
pener, the  defendants'  grantor. 

The  words  quien  Kara  del  el  uso  que  mas  le 
convenga,  which  the  plaintiff  construes  into  a 
license  to  occupy,  are,  in  fact,  the  largest  words 
of  grant  that  the  grantor  could  use,  and  are 
precisely  equivalent  to  our  "to  him  and  his 
heirs   forever." 

The  supreme  court  of  California  held,  in 
Tohler  v.  Folsom,  1  Cal.  207,  that  under  the 
civil  law,  the  delivery  of  the  possession,  with- 
out any  written  contract,  would  transfer  the 
property. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  record  exhibits  five  assignments  of  error, 
all  founded  upon  exceptions  taken  in  the  court 
below  to  the  admission  *or  rejection  of  [*573 
evidence.  Of  these  the  first  is,  in  substance, 
that  the  court  permitted  the  defendants  to 
give  in  evidence  what  it  is  contended  consti- 
tuted at  most  only  an  equitable  right,  and  what 
was,  therefore,  no  defense  against  the  legal 
title  asserted  by  the  plaintiff.  The  exception 
cannot  be  understood  without  a  brief  examina- 
tion of  the  titles  under  which  each  of  the  par- 
ties claimed  the  lands  in  controversy. 

The  title  of  the  plaintiff  had  its  origin  in  a 
provisional  concession  made  by  the  Mexican 
government  to  Lazaro  Pefia  on 'the  14th  day  of 
October,  1839.  Peiia  was  then  in  possession  of 
the  land,  and  the  concession  was  made  to  him 
with  the  reservation  that  he  should  petition 
for  the  usual  title  from  the  political  govern- 
ment. On  the  13th  day  of  October,  1840,  he  ob- 
tained a  grant  in  the  usual  form  from  Don 
Juan  B.  Alvarado,  then  governor  of  the  De- 
partment of  California,  for  the  land  then 
known  by  the  name  of  "Agua  Caliente,"  em- 
bracing the  land  now  in  dispute,  and  on  the  8th 
of  October,  1845,  the  grant  was  approved  by 
the  departmental  assembly.  Before  it  was  made, 
however,  though  after  the  provisional  conces- 
sion, Pefia  conveyed  all  his  interest  in  the  land 
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to  Mariano  G.  Vallejo.  In  1853  Vallejo  insti- 
tuted proceedings,  under  the  act  of  Congress 
of  March  3,  1851,  for  a  confirmation  of  the 
land  to  him,  and  it  was  confirmed  by  the  dis- 
trict court  in  1859.  The  decree  of  confirmation 
contained  the  following  proviso:  "Provided 
that  this  confirmation  <n  the  above  land  to  the 
«aid  M.  G.  Vallejo  shall  be  without  prejudice 
to  the  rights  of  the  legal  representatives  of 
Lazaro  Pefia,  the  original  grantee,  or  whoever 
may  be  entitled  to  said  lands  under  him;  and 
«aid  confirmation  to  said  Vallejo  shall  enure  to 
the  benefit  of  any  person,  or  persons^  who  may 
own  or  be  entitled  to  the  said  land  by  any  title, 
«ither  at  law  or  in  equity,  derived  from  the 
original  grantee  by  deed,  devise,  descent,  or 
otherwise."  The  record  of  the  confirmation  was 
subsequently  brought  into  this  court  by  appeal, 
and  here  it  was  adjudged  that  the  decree  of  the 
district  court,  in  so  far  as  it  confirmed  the 
original  grant,  be  affirmed.  It  was  under  this 
decree  of  confirmation  that  the  plaintiff  claimed, 
•574*]  both  through  *a  deed  of  Anna  Hoep- 
pener,  sole  heir  of  Andres  Hoeppener,  an  al- 
leged grantee  of  Vallejo,  dated  December  21, 
1858,  and  secondly^  by  a  deed  dated  January 
17,  1863,  from  Vallejo  himself. 

The  defendants  asserted  ownership  of  the 
parcels  of  the  rancho  "Agua  Caliente,"  now  in 
<K>ntroversy,  under  an  alleged  grant  made  by 
Vallejo  to  Andres  Hoeppener,  dated  August  12, 
1846,  about  ten  months  after  the  grant  to  Peila 
liad  been  approved  by  the  departmental  as- 
•sembly. 

It  thus  appears  that  both  parties  claimed  un- 
der Pefla  and  Vallejo,  and  a  brief  examination 
will  show  that  the  nature  of  their  titles  was 
the  same.  If  that  of  the  plaintiff  was  a  legal 
«8tate  ( which  it  is  not  necessary  to  this  case 
to  decide),  that  of  the  defendants  was  equally 
•so.  That  the  right  of  Vallejo  on  the  12th'  of 
August,  1846,  when  he  conveyed  the  property  to 
Hoeppener,  was  not  perfect,  must  be  conceded. 
His  claim  had  not  been  confirmed,  and  he  had 
no  patent.  He  had  nothing  but  the  Mexican  es- 
pediente.  Of  course  the  right  which  he  con- 
veyed was  also  imperfect.  But  when  after- 
wards the  district  court  confirmed  the  land  to 
him,  the  confirmation  enured  to  the  benefit  of 
his  prior  grantee.  It  was  not  the  acquisition 
of  a  new  title,  but  the  establishment  of  his 
original  right.  And  this  was  expressly  decreed 
t)y  the  proviso  already  quoted.  By  that  it  was 
Adjudged  that  the  confirmation  should  enure  to 
the  benefit  of  any  person  or  persons  who  owned 
or  were  entitled  to  the  land  oy  any  title  in  law 
or  in  equity,  derived  from  the  original  grantee 
by  deed,  devise,  descent,  or  otherwise.  If,  there- 
fore, Hoeppener. or  his  grantees  held  any  such 
title,  it  was  confirmed  to  them  as  truly  as  if 
lie  or  they  had  been  petitioners  for  such  confir- 
mation. Now,  it  is  in  virtue  of  this  decree  of 
the  district  court  that  the  plaintiff  claims.  He 
has  no  standing  without  it.  Asserting  his 
rights  through  it,  the  law  will  not  permit  him 
to  repudiate  any  part  of  its  provisions. 

It  is  argued,  however,  that  the  proviso  to  the 
decree  of  confirmation  was  annulled  by  the  ac- 
tion of  this  court.    To  this  we  do  not  assent. 

The  judgment  upon  the  appeal  was  that  the 
original  grant  to  Lazaro  Pefia  was  a  good  and 
575*]  valid  'grant,  and  that  the  decree  of  the 
district  court,  in  so  far  as  it  confirmed  the  orig- 
«8 


inal  grant,  be  itself  affirmed.    This  was  no  re- 
versal of  any  portion  of  the  decree  of  the  dis- 
trict court.     On  the  contrary,  it  left  that  de- 
cree in  full  force  to  all  its  extent.    And  by  re- 
lation it  was  carried  back  to  the  inception   of 
the  title  confirmed.    It  is  a  well-settled    rule 
that  where  several  acts  concur  to  make  a  com- 
plete convejrance  the  ori^nal  act  is  preferred; 
and  all  others  relate  to  it.    Vin.  Abr.  290,  Re- 
lation.   Mr.  Cruise,  in  his  work  on  Real  Prop- 
erty, Vol.  5,  pp.  210,  211,  says:     "There  is  no 
rule  better  founded  in  law,  reason,  and  conven- 
ience than  this,  that  all  the  several  parts  and 
ceremonies  necessary  to  complete  a  conveyance 
shall  be  taken  together  as  one  act,  and  operate 
from  the  substantial  part  by  relation."     The 
proviso  was,  therefore,  nothmg  more  than    a 
declaration  of  what  would  have  been  the  l^al 
effect  of  the  decree  without  it.    If,  therefore, 
as  is  insisted  by  the  plaintiff,  the  confirmation 
vested  in  Vallejo  the  legal  title  it  at  the  same 
time  vested  a  legal  estate  in  the  grantees   of 
Vallejo,  or   Peiia,  who  held   portions   of   the 
land  under  conveyances  from  the  confirmees. 

The  second  exception  taken  in  the  court  be- 
low is,  that  the  court  received  in  evidence  an 
instrument  of  writing,  dated  August  12,  1846, 
claimed  by  the  defendants  to  be  a  grant  of  the 
land  by  Vallejo  to  Andres  Hoeppener,  and  this 
is  the  basis  of  the  second  assignment  of  error. 
1^6  bill  of  exceptions  shows  that  the  execution 
of  the  instrument  was  duly  proved,  that  it  was 
indorsed  upon  the  espediente  to  Pefia,  that  at 
the  time  when  the  deed  was  made  Hoeppener 
recived  full  possession  of  the  land  from  Vallejo, 
and  that  he  continued  thereafter  in  such  pos- 
session until  the  land  was  sold  by  him.    It  ab 
argued  that  the  deed  was  only  a  license  to  oc- 
cupy, and  not  a  grant  of  the  land,  hence  that  it 
was  revocable  at  will,  conferring  a  mere  ten- 
ancy at  will,  and  not  a  legal  estate.    Certainly 
it  is  a  very  informal  instrument,  and  were  the 
rules  of  common  law  to  be  applied  to  it  there 
would  be  difficulty  in  maintaining  that  it  was 
a  grant  of  the  fee.    *It  is  to  be  noted,  [*576 
however,  that  its  character  and  effect  are  to  be 
determined  by  Mexican  law.  It  was  made  before 
California  had  been  ceded  to  the  United  States. 
In  inquiring  what  was  the  intention  and  effect 
of  the  instrument  we  are  not,  then,  to  be  guid- 
ed by  the  rules  of  the  common  law  or  by  the 
British  statute  of  uses.    That  it  was  more  than 
a  license  to  occupy  is  plain.     Its  language  is, 
"I  grant  and  transfer   {oedo  y  transparo)   all 
the  right  which  I  have  in  the  land  mentioned, 
to  Don  Andres  Hoeppener,  who  shall  make  (or 
have)   such  use  thereof  as  may  be  convenient 
to  him."    These  are  not  words  of  mere  license. 
They  describe  the  subject  of  the  grant,  not  as 
a  possessory  right,  but  as  "all  the  right"  of  the 
grantor  "in  the  land."     Full  effect  cannot  be 
given  to  all  the  words  of  the  instrument  unless 
it  is  held  to  be  a  conveyance  of  all  Vallejo's 
title.    If  the  intent  had  been  to  transmit  less, 
why  describe  the  subject  as  all  right  in  the 
land?      It  is  argued  that  the  words  following 
the  operative  words  of  transmission  to  Hoeppe- 
ner, viz.,  "who  shall  make  such  use  thereof  as 
may  be  most  convenient  to  him,"  indicate  that 
no  more  than  a  license  to  occupy  was  intended. 
They  do  not  appear  to  us  to  warrant  any  such 
inference.     They,  or  other  words  of  like  im- 
port, are  common  in  Mexican  grants  which 

78  U.  8. 


isra 


Steinbach  v.  Stewabt. 


566-581 


ksr^  ben  held  to  be  conveyances  of  the  entire 
fftate  of  the  grantors.  Vide,  Hays  v.  Bona,  7 
€il  154;  Havens  v.  Daley  18  Cal.  362;  and  Mul- 
fvir.Le  Frame,  26  Cal.  88.  In  the  latter  case 
the  effect  of  such  clauses  is  considerably  dis- 
amed.  Instead  of  being  words  of  limitation 
«r  rettnetion,  they  seem  rather  intended  to 
{oofer  the  hu^gest  dominion.  And  in  our  law 
UfT  have  been  held  to  enlarge  into  a  fee,  a  de- 
tise  wbidi,  without  them,  would  have  been 
utij  a  life  estate.  * 

U  thtfe  were  any  doubts  respecting  the  deed, 
wktfto'  it  was  intended  as  a  grant  or  a  license, 
ther  would  be  dispelled  by  noticing  the  con- 
ftroction  manifestly  given  to  it  by  the  parties. 
litis  ii  an  aid  that  may  always  be  called  in 
v^  the  meaning  of  a  contract  is  ambiguous. 
FrtnA  v.  Carhart,  1  N.  Y.  102,  and  cases  there- 
is  dted:  U,  8,  V.  Appleton,  1  Sumn.  502,  503. 
517*]  Hiere  was  no  •necessity  for  reducing  to 
vritii^  a  mere  license.  Yet  this  contract  was 
ii  the  form  of  a  conveyance,  reduced  to  writ- 
iig,  and  indorsed  upcm  the  espediente.  There 
wai  no  necessity  of  livery  of  seisin  if  the  deed 
wai  a  mere  license,  yet  Hoeppener  was  actually 
p«t  into  possession  of  the  land  by  the  grantor, 
tad  he  Of  his  grantees  retained  the  possession 
netallenged,  so  far  as  it  appears,  from  August 
U,  1S46,  nntil  this  suit  was  brought.  Vallejo 
Mter  claimed  any  right  until  1863,  when  he 
made  a  grant  to  the  plaintiff,  not  of  the  land, 
Wt  of  "all  his  right,  title  uid  interest"  in  it. 
Ib  additi<m  U^  all  this  the  plaintiff  recognized 
t  possible  right  in  Anna  Hoeppener,  the  heir 
«l  Andres  Hoeppener,  by  taking  a  deed  from 
W  grantee,  to  whom  she  had  conveyed  her 
tight,  title,  and  estate"  in  the  tract  of  land, 
ia  the  year  1858.  These  facts  tend  strongly  to 
«l»w  that  the  parties  understood  Vallejo's 
deed  as  conveying  to  Hoeppener  absolute  own- 
enhip  of  the  land  described  in  it. 

It  M  insisted,  however,  that  even  if  the  intent 
*w  to  convey  the  land,  instead  of  mere  license 
to  oftmpy  it,  the  instrument  was  ineffectual,  be- 
aase  informal.  It  is  said  that  it  did  not  con- 
tain all  the  requisites  of  a  valid  Mexican  grant. 
It  is  doubtful  whether  this  point  was  made  in 
tie  court  below.  It  does  not  distinctly  appear 
ia  the  bill  of  exceptions  that  it  was  urged  as  an 
objection  to  the  admission  of  the  deed.  The 
objection  appears  rather  to  have  been  that 
Hoeppener  obtained  by  the  deed  a  mere  license, 
▼wh  terminated  when  he  asserted  title  to  the 
had,  or  attempted  to  convey  it.  Such  was  the 
nasoo  sUted  for  the  objection  in  the  bill  ten- 
^wed  bv  the  plaintiff.  But  assumii^  that  it  is 
pwented  for  our  consideration,  we  are  of  opin- 
HHi  the  deed  contains  all  that  was  necessary 
to  eonstitute  an  operative  grant.  That  it  was 
*^ted  and  delivered,  and  that,  in  pursuance 
^  it,  Hoeppener  was  put  into  possession  by 
the  grantor,  are  facts  that  are  not  controverted. 
This  is  all  that,  under  the  civil  law,  is  neces- 
•»ry  to  transfer  titles.  Livery  of  seisin  is 
the  controlling  fact.  Admitting  that,  under 
the  Mexican  law,  a  contract  in  writing  was 
J****8wy  to  a  private  conveyance,  it  is  never- 
tWeM  true  that  the  form  of  the  instrument 
•78*]  was  not  'material.  Any  form  would 
"•»«•  that  manifested  an  intent  to  convey. 
Here  were  words  of  grant  (cedo  y  tra/na- 
P*oK  The  word  cedo  (I  grant)  is  the  ordi- 
■JT  word  used  in  Mexican  conveyance  to  pass 


title  to  lands.  MtUfard  ▼.  Le  Fra/nc,  26  CaL 
108.  Though  the  earlier  cases  in  California  as- 
serted that  the  consideration  or  price  of  the 
grant  must  be  mentioned  in  the  written  C(m- 
tract,  or  at  least,  that  it  must  be  mentioned  a 
price  was  paid,  the  later  cases  have  asserted  a 
different  doctrine.  Havens  v.  Dale,  18  Cal.  366 ; 
Merle  v.  Mathews,  26  Cal.  455.  It  is  quite 
clear  that  in  no  case  could  mention  of  a  price 
ever  have  been  deemed  necessary  when  there 
was  no  price, — ^when  the  transaction  was  a  gift. 
In  such  a  case  a  writing  without  mention  of  any 
consideration,  coupled  with  livery  of  seisin, 
or  delivery  of  possession,  would  consummate 
the  transfer.  It  would  answer  no  good  purpose 
to  review  the  authorities  upon  this  subject. 
Suffice  it  to  say,  that  in  view  of  the  Hainguage  of 
the  instriunent,  of  the  facts  that  Vallejo  put 
Hoeppener  into  possession  under  it,  and  that 
the  grantee  and  nis  successors  in  the  title  re- 
mained in  unchallenged  possession  for  more 
than  seventeen  years  before  this  suit  was 
brought,  we  are  constrained  to  hold  that  it 
amounted  to  a  oonvevance  of  all  right  to  the 
lands  which  Vallejo  had. 

The  third  assignment  of  error  is  founded  up- 
on the  third  exception  taken  in  the  court  below. 
It  is,  in  substance,  that  the  court  received  in 
evidence  a  deed  from  Hoeppener  to  Carlos 
Glein,  dated  December  1,  1847.  It  was  offered 
with  sundry  other  conveyances,  by  which  the 
title  conveyed  to  Glein  became  vested  in  Whit- 
man, one  of  the  defendants  in  error.  In  the 
deed  from  Hoeppener,  thus  received,  the  sub- 
ject of  the  grant  was  described  as  follows :  "All 
that  certain  tract  and  parcel  of  land,  contain- 
ing 300  acres,  more  or  less,  being  a  portion  of 
the  rancho  named  'Agua  Caliente,'  as  trans- 
ferred to  the  said  Andres  Hoeppener  by  M.  G. 
Vallejo,  the  said  300  acres  being  more  partic- 
ularly bounded  and  ^described  as  follows,  to 
wit:  On  the  west  side  by  Sonoma  Creek,  on 
the  east  side  by  the  Napa  hills,  on  the 
north  by  *Yel tan's  farm,  and  on  the  [*579 
south  by  land  of  Ernest  Rufus."  In  connection 
with  the  offer  of  this  deed  it  was  proved  that 
Glein,  the  grantee,  at  the  time  of  his  purchase, 
lock  possession  of  the  tract  thus  conveyed  (the 
same  now  held  by  Whitman)  and  paid  a  valu- 
able consideration  for  it;  and  that  all  the  suc- 
ceeding grantees,  including  Whitman,  paid  val- 
uable considerations  for  their  grants  at  the 
times  of  their  several  purchases,  and  took  pos- 
session of  the  land,  remaining  in  open  and  no- 
torious possession  while  theii:  interests  con- 
tinued. Whitman  still  retaining  his.  It  was 
also  proved  that  when  Steinbach,  the  plaintiff, 
acquired  his  title  to  the  Agua  Caliente  rancho. 
Whitman  was  in  the  open  and  notorious  pos- 
session of  the  tract,  claiming  to  own  the  same. 

To  the  admission  of  this  deed  from  Hoeppe- 
ner to  Glein  the  plaintiff  objected,  for  two  rea- 
sons assigned  at  the  time.  The  first  of  these 
was  that  the  deed  did  not  import  to  convey 
the  title  to  any  particular  tract  of  land;  and 
the  second  was,  that  it  created  no  legal  estate, 
and  that  it  was,  therefore,  incompetent  evidence 
for  any  issue  made  in  the  action.  Neither  of 
these  reasons  is,  in  our  opinion,  well  founded. 
The  first  rests  upon  a  mistake  of  fact.  We  are 
unable  to  perceive  that  there  was  insufficient 
certainty  in  the  description  of  the  land  granted. 
It  was  identified  by  giving  natural  boundaries 
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for  both  its  east  and  west  sides,  and  by  calls 
for  adjoining  proprietors  upon  the  north  and 
the  south.  This  was  enough.  In  regard  to  the 
second  reason,  we  remark  that  the  entire  deed 
is  not  before  us.  It  is  not  found  in  the  record, 
and  there  is  nothing,  therefore  to  show  that  it 
did  not  convey  all  the  estate  which  Hoeppener 
had  acquired  by  the  deed  to  him  from  Vallejo. 
If  it  did  not,  it  was  incumbent  upon  the  plam- 
tiff  in  error  to  show  the  fact  by  exhibiting  to 
us  the  deed  itself.  We  infer,  from  the  course 
of  the  argument,  that  the  objection  was  intend- 
ed only  to  reassert  that  Hoeppener's  title  was 
a  mere  equity.  The  worthlessness  of  that  as- 
sertion has  already  been  sufficiently  considered. 

The  fourth  exception  is  quite  similar  to  the 
third.  It  is  that  the  court  received  in  evidence, 
against  the  objection  of  the  plaintiflf,  a  deed, 
dated  November  14,  1846,  from  Andres 
680*]  *Hoeppener.  to  J.  Jacob  Dopken,  whose 
title  subsequently  passed  to  Martha  C.  Wat- 
riss,  another  of  the  defendants.  The  deed  was 
for  six  hundred  and  forty  acres,  part  of  the 
rancho  "Agua  Caliente"  granted  to  Pefla,  con- 
firmed to  Vallejo  and  conveyed  by  him,  as 
above  mentioned,  to  Hoeppener.  Standing  by 
itself,  the  deed  is  indefinite  in  its  description 
of  the  land  intended  to  be  granted,  and  an  in- 
sufficient designation  of  the  subject  of  the 
grant.  But  it  was  not  offered  or  received  alone. 
It  was  made,  as  will  be  perceived,  while  the 
country  was  under  Mexican  rule,  and  its  offer 
was  attended  by  proof  of  what  amounted  to 
livery  of  seisin, — an  actual  putting  of  the  gran- 
tee into  possession  under  it,  and  a  maintenance 
of  that  possession  from  1846  until  1864,  when 
this  suit  was  brought.  It  had  been  admitted, 
when  the  deed  was  received  in  evidence,  that 
Vallejo  had  put  Hoeppener  into  possession  of 
the  entire  rancho,  and  that  Hoeppener  con- 
tinued in  possession  until  he  sold  to  Dopken, 
when  he  retired,  and  allowed  his  grantee  to 
take  possession  of  the  tract  sold.  This  was  a 
parol  identification  followed  by  long  possession 
unchallenged.  Considering  the  looseness  of 
Mexican  grants  at  that  time  and  the  acquies- 
cence, for  so  many  years,  of  the  grantor  and  all 
claiming  under  him,  we  cannot  say  that  the 
deed,  in  connection  with  this  other  evidence, 
was  erroneously  admitted. 

The  only  remaining  assignment  of  error  is 
that  the  court  refused  to  allow  the  plaintiff  to 
give  evidence  in  rebuttal  to  prove  that,  even  if 
the  deed  shown  by  the  defendants  from  Hoep- 
pener did  make  out  an  equity  in  his  grantees, 
Hoeppener  failed  to  perform  the  conditions  up- 
on which  Vallejo's  grant  was  made  to  him,  up- 
on which  the  equity  rested  and,  therefore,  that 
the  equity  expired. 

A  few  words  will  dispose  of  this.  If  the  as- 
signment correctly  represented  what  was  the 
ruling  of  the  court,  it  would  be  a  sufficient  an- 
swer to  it,  that  the  deed  from  Vallejo  to  Hoep- 
pener was  unconditional  and,  therefore,  that 
nis  title,  and  that  of  his  grantees,  was  not  de- 
pendent upon  the  performance  or  nonperform- 
ance of  conditions.  But  the  court  made  no  such 
refusal  as  that  of  which  the  plaintiff  cora- 
681*]  plains.  'What  the  court  did  rule  was 
that  Hoeppener's  statements,  made  after  he 
had  conveyed  the  land  to  others,  could  not  be 
admitted  to  invalidate  his  deeds.  Surely  such 
a  ruling  requires  no  vindication. 


Finding  no  error  in  the  record,  the  judgment 
18  affirmed. 


1 

P.  H.  MORGAN  et  al..  Commissioners  of  the 
Bank  of  Louisiana,  Appta., 

V. 

JOHN  THORNHILL  et  al. 

(See  S.  C.  11  Wall.  65-81.) 

Jurisdiction  over'decreea  in  bankruptcy — lohen 
this  court  has  not — final  decrees. 

This  court  has  no  jurisdiction  to  revise  a  decree 
of  the  circuit  jucW?e,  rendered  by  virtue  of  the  spe- 
cial power  conferred  to  exercise  a  general  superin- 
tendence and  jurisdiction  In  all  cases  and  questions 
arising  under  the  bankrupt  act.  conferred  by  the  2<1 
section  of  said  act,  to  be  exercised  In  term  or  vaca- 
tion. 

Decrees  In  equity,  In  order  that  they  may  be  re- 
examined in  this  court,  must  be  final  decrees  ren- 
dered in  term  time,  as  contradistinguished  from 
mere  Interlocutory  decrees,  or  orders  which  may  b» 
entered  at  chambers. 

[No.  218.] 
Argued  Jan.  6,  1871.     Decided  Feb.  27,  1871^ 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  ap- 
pear  in  the  opinion  of  the  court. 

Messrs.  C.  Cnshins  and  Thomas  Alleth 
Clarke,  for  appellees: 

The  appeal  in  this  case  should  be  dismissed 
on  the  following  grounds: 

1.  Because  the  decree  appealed  from  was  ren- 
dered by  the  circuit  judge,  by  virtue  of  the 
special  power  conferred  on  the  circuit  court  or 
the  judge  thereof,  to  exercise  a  general  superin- 
tendence and  jurisdiction  of  all  cases  and  ques- 
tions arising  under  the  bankrupt  act,  conferred 
by  the  1st  section  of  said  act,  to  be  exercised 
by  the  said  circuit  court  or  the  judge  thereof, 
in  term  time  or  vacation;  from  which  class  of 
decree  no  appeal  lies. 

By  reference  to  the  bankrupt  act,  14  Stat,  at 
L.  518,  it  will  be  seen  that,  by  the  2d  section  of 
said  act,  the  circuit  court  is  invested  with  a 
general  superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  under  this  act; 
and  except  when  special  provision  is  otherwise 
made,  may,  upon  bill,  petition  or  other  process 
of  any  party  aggrieved,  hear  and  determine  the 
case  in  a  court  of  equity.  The  powers  and 
duties  hereby  granted  may  be  exercised,  either 
by  said  court  or  by  any  justice  thereof,  in 
term  time  or  vacation. 

By  the  8th  secticm  of  the  bankrupt  act  it  is 
further  provided: 

"That  appeals  may  be  taken  from  the  dis- 
trict court  to  the  circuit  courts  in  all  cases  in 
equity,  and  writs  of  error  may  be  allowed  to 
said  circuit  courts  in  cases  at  law." 

The  8th  section  regulating  appeals,  makes  no> 
change  in  the  general  law  of  appeals,  except  in 
reference  to  the  amount  and  time  within  which 
an  appeal  must  be  taken,  in  which  it  is  less 
favorable  than  the  general  law  on  regulating 
appeals. 

An  appeal,  therefore,  from  the  district  court 
can  only  be  taken  to  the  circuit  court,  in  the 
cases  in  which  it  can  be  taken  ordinarily;  that 
is.  it  must  be  taken  from'  a  final  decree  of  the- 
district  court. 
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form.  It  is  ordinarily  exercised  by  appeal  or 
writ  of  error.  In  many  cases  under  statute^  it 
is  done  by  a  certificate  of  division  or  the  legis- 
lature may  provide  that  it  should  be  exercised 
by  certiorari,  petition  for  review,  or  by  any 
c^her  process  deemed  convenient. 

It  is  further  objected  that  no  appeal  lies 
when  the  special  jurisdiction  is  exercised,  be- 
cause it  is  provided  that  the  decree  may  be 
rendered  by  the  court  or  by  any  justice  thereof, 
in  term  time  or  vacation. 

Terms  of  court  arc  the  arbitrary  creations  of 
statute,  which  may  be  modified  or  abolished  by 
statute. 

Is  it  any  less  the  exercise  of  judicial  power 
to  decide  a  case  in  vacation?  If  this  judicial 
power  be  exercised  by  a  subordinate  tribunal, 
what  is  there  in  the  nature  of  things,  which 
should  free  it  from  the  supervision  of  the  supe- 
rior court?  If  there  be  a  lack  of  formality  in 
the  discharge  of  judicial  functions  in  vacation, 
it  would  se^n  to  be  more,  not  less,  important 
that  such  proceeding  should  be  reviewed  by 
the  superior  court. 

Much  reliance  is  placed  upon  an  expression 
wrenched  from  the  opinion  in  JJ.  8,  v.  Nourae, 
6  Pet.  470.  "From  a  decision  of  the  district 
judge,  out  of  court,  how  could  the  government 
appeal  to  the  circuit  court?" 

This  is  said  by  way  of  illustration  or  ar^- 
ment.  The  court  had  already  decided  the  point 
in  issue,  to  wit:  that,  by  the  true  construction 
of  the  act  of  1820,  the  government  was  exclud- 
ed from  the  right  of  appeal. 

Whether  the  riffht  of  appeal  exists  in  a  given 
case,  is  one  purely  of  statutory  construction: 
and  the  question  now  before  the  court  is 
whether  the  powers  conferred  by  the  2d  sec- 
tion of  the  bankrupt  act  in  the  circuit  court, 
are  withdrawn  from  the  supervisory  jurisdic- 
tion of  this  court  because  of  the  provision  that 
"the  powers  and  duties  hereby  granted  may  be 
exercised  either  by  said  court,  or  by  any  jus- 
tice thereof,  in  term  time  or  vacation." 

Mr.  Justice  Glilford  delivered  the  opinion 
of  the  court: 

Exclusive  original  jurisdiction,  in  all  mat- 
ters and  proceedings  in  bankruptcy,  is  con- 
ferred by  the  acts  of  Congress  upon  the  district 
courts,  but  in  case  of  a  vacancy  in  the  office  of 
a  district  judge,  or  in  case  the  district  judge 
shall,., from  sickness,  absence,  or  other  disabil- 
ity be  tinable  to  act,  the  circuit  judge  may  make 
all  necessary  rules  and  orders  preparatory  to 
the  final  hearing,  and  cause  the  same  to  be  en- 
tered or  issued,  as  the  case  may  require,  by  the 
clerk  of  the  district  court.  14  Stat,  at  L.  517 ; 
16  Stat,  at  L.  174. 

Certain  occurrences,  during  the  late  civil 
war,  so  crippled  the  resources  of  the  Bank  of 
Louisiana  that*  the  directors  became  unable  to 
comply  with  the  requisitions  of  their  charter. 
Proceedings  were  accordingly  instituted  by  the 
attorney  general  of  the  state,  under  the  act 
"To  Provide  for  the  Liquidation  of  Banks,"  in 
the  proper  court  of  the  state,  to  forfeit  the 
charter  of  the  bank,  and  on  the  20th'  day  of 
May,  1868,  a  decree  was  entered  in  the  case 
that  the  charter  of  the  bank  be  declared  forfeit- 
ed, and  that  its  affairs  be  liquidated  according 
to  law. 
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Pursuant  to  that  decree  the  appellants 
appointed  commissioners  for  that  purpose,  anA 
the  record  shows  that  they  accepted  the  trust, 
that  they  took  the  required  oaths,  that  they 
gave  the  necessary  bonds,  that  they  entered  up- 
on the  discharge  of  their  duties,  and  that  thev' 
continued  to  administer  the  affairs  of  the  banlz 
until  the  20th  of  May  of  the  following  year^ 
when  the  appellees,  or  the  first  three  named, 
filed  a  petition  in  the  district  court  for  that 
district,  *praying  that  the  bank  and  the  [*T^ 
said  commissioners,  in  their  character  as  such, 
might  be  declared  a  bankrupt,  and  that  a  war- 
rant  might  issue  to  take  possession  of  the  es- 
tate of  the  bank  in  the  hands  of  the  commis- 
sioners. 

They  represented  in, their  petition  that  the 
bank  and  the  commissioners  had  each,  within 
six  months  preceding  the  date  of  the  petition, 
committed  an  act  of  bankruptcy,  that  the  cor- 
poration had  for  a  long  time  suspended  pay- 
ment of  its  commercial  paper,  and  that  the 
commissioners  had,  within  the  same  period, 
made  certain  payments,  and  transferred  cer- 
tain assets  of  the  bank  in  payment  of  its  debts, 
with  intent  to  give  a  preference  to  certain  cred- 
itors of  the  bank.  Special  referoice  to  the  sup- 
plemental petition  is  unnecessary,  as  the  rep- 
resentations of  the  petition  are  substantially 
the  same,  and  the  two  were  heard  together  in 
the  court  below. 

Three  several  injunctions  were  granted  in 
the  case  by  the  district  judge  sitting  in  bank- 
ruptcy, and  on  the  11th  of  January,  1870,  the 
district  court  entered  a  decree  that  the  bank 
was  a  bankrupt.  Within  ten  days  from  the 
date  of  the  decree,  a  petition  for  a  review  of 
those  orders  and  decre^  was  filed  by  the  com- 
missioners in  the  circuit  court,  under  the  2d 
section  of  the  bankrupt  act,  and  the  circuit 
court  having  first  heard  the  parties,  on  the  2d 
of  March,  1870,  entered  a  decree  affirming  the 
orders  and  decrees  of  the  district  court.  Ap- 
plication was  immediately  made  by  the  commis- 
sioners for  an  appeal  to  this  court,  which  was 
refused  by  the  circuit  judge,  but  it  was  ulti- 
mately granted  by  one  of  the  associate  justices 
of  this  court,  more  than  ten  days,  however, 
subsequent  to  the  date  of  the  decree  of  the  cir- 
cuit court. 

Seasonable  application  for  the  appeal  having 
been  made  and  a  sufficient  bond  t^dered^  the 
appellants  contended,  and  still  contend,  that 
the  appeal  as  subsequently  allowed  operated  as 
a  supersedeas  from  the  date  of  the  first  appli- 
cation. Different  views,  however,  were  enter- 
tained by  the  district  judge,  and  on  the  29th  of 
March,  1870,  he  passed  an  order  directing  the 
marshal  to  resume  possession  *of  all  such  [*74 
portion  at  the  assets  of  the  bank  as  he  had 
surrendered  to  the  commissioners. 

Dissatisfied  with  that  order  the  commission- 
ers applied  to  the  associate  justice  of  this 
court  assigned  to  that  circuit  to  vacate  that  or- 
der and  to  enforce  the  supersedeas  supposed  to 
have  been  created  by  the  appeal  as  allowed  in 
pursuance  of  the  last  application.  His  opin- 
ion was  that  the  appeal,  as  allowed,  related 
back  to  the  date  of  the  original  application  for 
the  same  to  the  circuit  ludge,  and  that  it 
operated  as  a  supersedeas,  tne  same  as  it  would 
have  done  if  it  had  been  granted  within  ten 
days  from  the  date  of  the  decree  dismissing  the 
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cation  in  writing  of  the  grounds  of  his  opposi- 
tion, and  the  court  in  such  a  case  may,  in  its 
discretion,  order  any  question  of  fact  so  present- 
ed to  be  tried  at  a  stated  session  of  the  district 
court;  and  the  better  opinion,  perhaps,  is  that 
the  trial  contemplated  by  the  section,  if  ordered, 
is  a;  trial  by  jury.  14  Stat,  at  L.  532;  Gordon 
V.  Scoity  2  Bank.  Reg.  28;  In  re  Eidom,  3  Bank. 
Reg.  39 ;  In  re  Laicaon,  2  Bank.  Reg.  125. 

Debts  contracted  by  a  debtor  and  provable 
under  the  bankrupt  act,  if  the  same  amount  to 
$250,  authorize  the  creditor  or  creditors  to  file 
a  petition  praying  that  the  debtor  may  be  ad- 
judged a  bankrupt,  and  the  40th  section  of  the 
same  act  provides  that,  upon  the  filing  of  the 
petition,  if  it  appears  that  sufficient  grounds 
exist  therefor,  the  court  shall  direct  the  entry 
of  an  order  requiring  the  debtor  to  appear  and 
show  cause,  at  a  court  of  bankruptcy  to  be  hold- 
en  at  a  time  specified  in  the  order,  why  the 
prayer  of  the  petition  should  not  be  granted. 
Prior  to  the  return  day  of  the  order,  it  is  re- 
quired that  notice  shall  be  given  to  the  debLoi*, 
and  the  provision  is  that  the  court  shall,  if  the 
debtor  so  demand  on  the  same  day,  order  a  trial 
78*]  *by  jury,  at  the  first  term  of  the  court  at 
which  a  jury  shall  be  in  attendance,  to  ascer- 
tain the  fact  of  such  alleged  bankruptcy.  14 
Stat,  at  L.  637.  , 

Appellate  jurisdiction,  in  its  strictest  sense, 
as  exercised  under  the  judiciary  act,  is  certain- 
ly conferred  upon  the  circuit  courts  in  four 
classes  of  cases  bv  the  express  words  of  the 
bankrupt  act,  without  any  resort  to  construc- 
tion: (1)  By  appeal  from  the  final  decree  of 
the  district  courts  in  suits  in  equity  commenced 
and  prosecuted  in  the  district  courts  by  virtue 
of  the  jurisdiction  created  by  the  third  clause 
of  the  2d  section  of  the  act.  (2)  By  writs  of 
error  sued  out  to  the  district  court  in  civil 
actions  finally  decided  by  the  district  courts,  in 
the  exercise  of  jurisdiction  created  by  the  saiue 
clause  of  that  section.  ( 3 )  By  appeal  from  the 
decisions  of  the  district  courts  rejecting  wholly 
or  in  part  the  claim  of  a  creditor,  as  provided 
in  the  8th  section  of  the  act.  (4)  By  appeal 
from  the  decisions  of  the  district  courts  allow- 
ing such  a  claim  when  the  same  is  opposed  by 
the  assignee. 

Appeals  from  the  district  court^  to  the  cir- 
cuit courts  arc  not  allowed  in  any  case  unless 
the  appeal  is  claimed  and  notice  given  thereof 
to  the  clerk  of  the  district  court,  to  be  entered 
in  the  record  of  the  proceedings,  and  also  to  the 
assignee,  creditor,  or  the  proper  party  in  equity, 
within  ten  days  from  the  date  of  the  decision 
or  decree,  nor  unless  the  appellant,  at  the  time 
of  claiming  the  same,  also  gives  bond  in  the 
manner  required  by  law  in  case  of  such  an  ap- 
peal from  a  subordinate  to  an  appellate  tribunal. 

Whether  a  writ  of  error  will  lie  from  the  cir- 
cuit court  to  the  court  where  the  debtor  opposes 
the  petition  that  he  may  be  adjudged  a  bank- 
rupt, and  the  question  whether  he  has  com- 
mitted an  act  of  bankruptcy  is  tried  by  a  jury, 
as  provided  in  the  41st  section  of  the  act,  is  not 
a  question  involved  in  the  case  before  the  court. 
Nor  is  the  question  presented  in  the  case 
whether  a  writ  of  error  will  lie  from  the  circuit 
court  to  the  district  court  where  an  issue 
79* j  *of  fact  is  framed,  as  provided  in  the  31st 
section  of  the  act,  and  the  same  is  tried  by  a 
jury  at  a  stated  session  of  the  district  court. 
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Suffice  it  to  say  at  this  time  that  such  case 
when  tried  by  a  jury,  if  the  circuit  court  hj 
any  jurisdiction  upon  the  subject,  must  be  r 
moved  into  the  circuit  court  by  a  writ  of  erro 
as  they,  when  tried  by  a  jury,  are  excluded  f  roi 
the  special  jurisdiction  coiSerred  in  the  fin 
clause  of  the  section,  by  the  very  words  of  th 
clause.  Where  "special  provision  is  other wie 
made"  the  case  is  excluded  from  the  generc 
superintendence  and  jurisdicticm  of  the  circui 
court  by  the  exception  introduced,  as  a  ps 
renthesis,  into  the  body  of  that  part  of  the  se< 
tion. 

Special  provision  is  made  in  such  cases,  with 
in  the  meaning  of  that  exception,  when  the  cas 
is  tried  by  a  jury,  and  there  is  not  a  word  in  th 
act  having  the  slightest  tendency  to  show  tha 
Congress  intended  that  a  fact  found  by  a  jur 
in  a  district  court  should  be  re-examined  in  i 
summary  way  by  the  circuit  court,  and  it  is  no 
pretended  that  a  party  may  appeal  and  be  en 
titled  to  a  second  trial  by  jury,  unless  the  fi rss 
verdict  is  ^t  nside  for  error  of  law.  Suci 
cases  may  be  tried  by  the  district  court  withoui 
a  ^ury,  and  in  that  event  no  doubt  is  enter 
tamed  that  the  case  is  within  the  supervisory 
jurisdiction  of  the  circuit  court. 

Due  notice  was  given  to  the  bank  of  the  peti 
tion  filed  in  the  circuit  court  that  the  corpo 
ration  should  be  adjudged  a  bankrupt,  and  the 
commissioners,  as  the  legal  representatives  ol 
the  bank,  appeared  and  made  defense,  but  they 
did  not  demand  in  writing,  or  otherwise,  a  trial 
by  jury,  and  the  case  was  heard  and  determined 
by  the  court.  Subsequent  to  the  decree  ad- 
judging the  bank  a  bankrupt,  the  commissioners 
presented  a  petition  to  the  circuit  judge,  pray- 
ing for  a  reversal  of  that  decree,  by  virtue  ol 
the  special  jurisdiction  conferred  upon  the 
circuit  court  in  the  first  clause  of  the  2d  section 
of  the  bankrupt  act,  and  the  petition  was  heard 
at  chambers,  and  a  decree  was  entered  dismiss- 
ing the  petition,  and  affirming  the  decree  of  tho 
district  court. 

'Independent  of  the  bankrupt  act  the  [*80 
district  courts  possess  no  equity  jurisdiction 
whatever,  as  the  previous  legislation  of  Congress 
conferred  no  such  authority  upon  those  courts 
since  the  prior  bankrupt  act  was  repealed.  Ea 
parte  Christy ^  3  How.  p.  311.  Whatever  juris- 
diction, therefore,  they  possess  in  that  behalf  is 
wholly  derived  from  the  bankrupt  act  now  in 
force. 

Undoubtedly,  the  jurisdiction  conferred  by 
the  third  clause  of  the  2d  section  is  of  the  same 
character  as  that  conferred  upon  the  circuit 
courts  by  the  11th  section  of  the  judiciary  act 
( 1  Stat,  at  L.  73 ) ,  and  it  follows  that  final  judg- 
ments in  civil  actions  and  final  decrees  in  suits 
in  equity  rendered  in  such  cases,  where  the  sum 
or  value  exceeds  $2,000,  exclusive  of  costs,  may 
be  re-examined  in  this  court  when  properly  re- 
moved here  by  writ  of  error  or  appeal,  as  re- 
quired by  existing  laws. 

Concurrent  jurisdiction  with  the  district 
courts  of  all  suits  at  law  or  in  equity  are  the 
words  of  that  clause,  showing  conclusively  that 
the  jurisdiction  intended  to  be  conferred  is  the 
regular  jurisdiction  between  party  and 'party, 
as  described  in  the  judiciary  act  and  the  3d 
article  of  the  Constitution. 

Cases  arising  under  that  clause,  where  the 
amount  is  sufficient,  are  plainly  within  the  9th 
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leetka  of  the  bankrupt  act,  and  as  such  may  be 
MBored  here  for  re-examination,  but  the  re- 
ntal contemplated  by  the  first  clause  is  evi- 
dflfUr  of  a  special  and  summary  character,  sub- 
stantially the  same  as  that  given  in  the  prior 
btaknipt  act,  as  sufficiently  appears  from  the 
Tordj»  "general  superintendence,"  preceding  and 
i^iffing  the  word  "jurisdiction,"  and  more 
ciftrly  from  the  fact  that  the  jurisdiction  ex- 
Xfods  to  mere  questions  as  contradistinguished 
hom  judgments  or  decrees  as  well  as  to  cases, 
<k)iing  that  it  includes  the  latter  as  well  as  the 
forma',  and  that  the  jurisdiction  may  be  exer- 
fiscd  in  chambers  as  well  as  in  court,  and  in 
neatkm  as  well  as  in  term  time. 

Modi  stress  was  laid,  in  argument  in  support 
oi  the  theory  that  an  appeal  will  lie  to  this 
ooort  from  a  decision  of  the  circuit  court  ren- 
<knd  under  the  first  clause  of  the  2d 
81*]  ^section,  upon  the  fact  that  the  case  or 
owstion,  as  therein  provided,  may  be  heard  and 
detennined  in  a  court  of  equity,  as  the  phrase 
resds  in  the  printed  volume  of  the  Statutes  at 
Urge;  but  that  phrase,  even  if  correctly  print- 
ed, must  be  read  and  considered  in  connection 
with  the  succeeding  clause,  and  when  so  read 
aod  considered  it  is  plain  that  the  meaning  is 
tke  same  as  it  would  be  if  it  read  "as  a  court  of 
*qirity,**  or  **as  in  a  court  of  equity;"  that  it 
nertlT  prescribes  the  rule  of  decision  by  which 
:ht  court  is  to  be  governed,  and  that  it  is  entire- 
h  consistent  with  the  subsequent  clause  before 
referred  to,  which  provides  that  the  case  or 
oofstioo  may  be  heard  and  determined  by  a 
lostiee  of  the  court  as  well  as  by  the  court,  and 
IB  Tieation  as  well  as  in  term  time,  which  is 
palpably  inconsistent  with  the  theory  that  Con- 
gress intended  that  an  appeal  from  the  decision 
of  any  case  or  question  under  the  first  clause 
sboold  be  allowed  to  this  court. 

But  the  phrase  "hear  and  determine  the  case 
IB  a  court  of  equity,*'  as  printed  in  the  four- 
t«nth  Tolume  of  the  Statutes  at  Large,  is  er- 
roneously transcribed  from  the  act  of  Congress 
M  it  passed  the  two  Houses  and  was  approved 
W  the  President.  Correctly  transcribed  it 
rwda  •*bear  and  determine  the  case  as  in  a  court 
of  equity,"  which  shows  without  any  resort  to 
construction  that  all  Congress  intended  by  the 
plirase  was,  to  prescribe  the  rule  of  decision, 
»bether  it  was  made  in  court  or  at  chambers  or 
IB  term  time  or  vacation. 

Decrees  in  equity,  in  order  that  they  may  be 
reexamined  in  this  court,  must  be  final  decrees 
rwdcred  in  term  time,  as  contradistinguished 
from  mere  interlocutory  decrees  or  orders  which 
BttT  be  entered  at  chambers,  or,  if  entered  in 
court,  are  still  subject  to  revision  at  the  final 
Iwaring. 

Adopt  the  theory  of  the  appellees  and  the  pro- 
««ling8  in  bankruptcy  might  be  protracted  in- 
(Jefinitely,  as  every  question  arising  in  the 
wurt4  may  be  transferred  first  to  the  circuit 
«wn  and  then  to  this  court,  which  would  tend 
Terr  Urgely  to  defeat  all  the  beneficent  pur- 
poses of  the  bankrupt  act. 

for  these  reasons  the  appeal  is  dismissed  for 
t^  vmt  of  jurisdiction, 
11  Walu  U.  S.,  Book  20. 


DAVID  DOWS,  Appi., 
t). 

THE  CITY  OF  CHICAGO,  A.  H.  Heald,  Col- 
lector, etc.,  The  Union  National  Bank  of 
Chicago; 

and 

THif  UNION   NATIONAL   BANK   OF    CHI- 
CAGO, Appt., 

V. 

DAVID  DOWS,  The  City  of  Chicago  and  A.  H. 
Heald,  Collector,  etc. 

(See  S.  C.  11  Wall.  108-112.) 

Bill  to  restrain  collection  of  tax,  'not  maintain^ 
able — unless  it  also  presents  some  ground  of 
equitable  jurisdiction — cross-bill,  when  dis' 
missed. 

A  bill  in  equity,  to  restrain  the  collection  of  a 
tax,  will  not  be  sustained,  on  the  ground  alone  that 
the  tax  was  illegal. 

It  must  appear,  in  addition,  that  the  enforcement 
of  the  tax  would  lead  to  a  multiplicity  of  suits,  or 
produce  irreparable  injury,  or  throw  a  cloud  upon 
title. 

A  cross-bill,  although  sustainable,  if  it  were  an 
original  bill,  must  be  dismissed  if  the  original  bill 
is. 

[Nos.  409,  410.] 
Submitted  Feb.  6,  187L  Decided  Feb,  27,  1871. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ill- 
inois. 

The  bill  in  this  case  waq  filed  in  the  court  be- 
low, by  the  appellant,  Dows,  to  restrain  the  col- 
lection of  a  certain  tax.  A  cross-bill  was  filed 
by  the  Union  National  Bank,  one  of  the  re- 
spondents. That  court  having  entered  a  decree 
dismissing  both  the  original  bill  and  the  cross- 
bill, the  complainants  in  each  of  said  bills  took 
their  appeals  to  this  court. 

The  case  is  sufiiciently  stated  in  the  opinion 
of  the  court. 

Messrs.  Melville  W.  Fuller,  Mattocks  d  Mason 
and  James  H.  Roberts  for  appellants. 

Mr.  M.  F.  Tuley  for  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity,  to  restrain  the  collec- 
tion of  A  tax  levied  by  the  city  of  Chicago  upon 
shares  of  the  capital  stock  of  the  Union  Nation- 
al Bank  of  Chicago,  owned  by  the  complainant. 
The  ba«k  was  organized  and  is  doing  business 
in  the  city  of  Chicago,  under  the  general  bank- 


i 


Note. — When  an  injunction  to  restrain  the  coU 
lection  of  a  taw  will  be  grunted. 

Equity  has  no  Jurisdiction  to  restrain  the  collec- 
tion of  a  personal  tax,  even  conceding  it  to  be  ille- 
gal ;  the  ordinary  legal  remedies  being  ample  for 
the  party's  protection.  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  654  :  Williams  v.  Detroit. 
2  Mich.  560 :  Henrv  v.  Gregory.  29  Mich.  68 ;  Brew- 
er V.  Springfield,  97  Mass.  152;  Durant  v.  Eaton, 
98  Mass.  469 ;  l^oud  v.  Charlestown.  99  Mass.  208 ; 
Whiting  v.  Boston,  106  Mass.  89;  Hunnewell  v. 
Charlestown,  106  Mass.  350 ;  Rockingham  Savings 
B*k  V.  Portsmouth,  52  N.  H.  17 ;  Dodd  v.  Hartford, 
25  Conn.  332 :  Ritter  v.  Patch,  12  Cal.  298 ;  BerrI  v. 
Patch,  12  Cal.  299;  Worth  v.  Fayettsvllle,  Wlnst. 
Eq.  (N.  C).  70;  Van  Cott  v.  Supervisors,  18  Wis. 
24 1  ;  Green  v.  Mumford,  5  R.  I.  472  ;  McCoy  v.  Chll- 
icothe,  3  Ohio,  370 ;  S.  C.  17  Am.  Dec.  607;  Conley 
V.  Chedic,  6  Nev.  322 ;  Deane  v.  Todd,  22  Mo.  90 ; 
Sayre  v.  Tompkins,  23  Mo.  443 ;  Barrow  v.  Davis, 
46  Mo.  394  ;  McPike  v.  Pew,  48  Mo.  525 ;  Brooklyn 
V.  Meserole,  26  Wend.  132 ;  Intendant  v.  Pippin,  31 
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The  principal  grounds  alleged  for  the  relief 
prajed  are,  tiiat  tliere  was  in  tbe  tax  of  the 
aharea  of  the  bank  a  want  of  unifOTmity  and 
equality  with  the  tax  of  other  personal  property 
in  Illinois,  as  required  by  the  ConatitutitHi  of 
that  state;  and  that  the  shares  of  the  bank  fol- 
lowed the  peTBon  of  the  owner,  and  were  inca- 
Slble  of  having  any  other  situs  than  that  of  his 
omicil,  and  were  not,  therefore,  property  with- 
in the  jurisdiction  of  the  state. 

Other  objections,  relating  principally  to  the 
manner  in  which  the  tax  lista  were  prepared, 
tbe  want  of  notice  of  the  assessment  ta  the  com- 

Slainant,  and  the  absence  of  any  deductions  for 
ehts,  are  also  urged,  tending  more  to  show 
109*]  'irregularities  in  the  proceedings  than 
invalidity  in  the  tax. 

But  according  to  the  view  we  take  of  this 
ease,  it  is  unnecessary  to  consider  the  force  of 
any  of  the  objections  urged  by  the  appellants  to 
the  decrees  rendered.  Aaauming  the  tax  to  be 
illegal  and  void,  we  do  not  think  any  ground  is 
presented  by  the  bill  justifying  the  interposition 
of  a  court  of  equity  to  enjoin  its  collection. 
The  illegality  oi  tbe  tax  and  the  threatened  sale 
of  the  shares  for  its  payment  constitute  of  them- 
selvea  alraie  no  ground  for  such  interposition. 
There  must  be  some  special  circumstancea  at- 
tending a  threatened  injury  of  this  kind,  dis- 
tinguishing it  from  a    common    trespass,    and 


bringing  the  e«se  under  some  recognized  head  of 
■equity  jurisdiction  before  the  pre-  (* HO 
ventive  remedy  of  injunction  can  be  invoked.  It 
is  upon  taxation  that  the  several  states  cbielly 
rely  to  obtain  the  means  to  carry  on  their  re- 
spective governments,  and  it  Is  of  the  utmost. 
importance  to  all  of  them  that  the  modes  adopt- 
ed to  enforce  tlie  taxes  levied  should  be  inter- 
fered with  as  little  as  possible.  Any  delay  ia 
tbe  proceedings  of  the  olGcera,  upon  whom  tlie 
duty  is  devolved  of  collecting  the  taxes,  may  de- 
range the  operations  of  government,  and  thereby 
cause  seriaus  detrimpnt  to  the  public. 

No  court  of  equity  will,  therefore,  allo^  its- 
injunction  to  issue  to  restrain  their  action,  ex- 
cept where  it  may  be  necessary  to  protect  tbe 
rights  of  the  citizen  whose  property  is  taxed, 
and  be  has  no  adequate  remecly  by  the  ordinary 
processes  of  the  law.  It  must  appear  that  tbe- 
enforcement  of  the  tax  would  lead  to  a  multi- 
plicity of  suits,  or  produce  irreparable  injury, 
-  where  the  property  is  real  estate,  thrt 


where  equity  has  interfered,  in  the- 
absence  of  these  circumstancea,  it  will  be  found, 
upon  examination,  that  the  question  of  juris- 
diction was  not  raised,  or  was  waived.  Such 
was  the  case  of  Bk.  if  Utioa  v.  Pfico,  4  Paige, 
300,  where  the  tax  was  illegal,  and  the  Chancel- 
lor stated  that  the  complainant  had  a  complete 
remedy  at  law.  but   as   tbe   parties    submitted 


hanna  Bank  v.  BupervfaorB,  25  N.  Y.  812  ;  Haone- 
wlnkle  T.  Geowetown,  10  Wall.  547,  21  L.  ed.  231 : 
Dows  V.  Chicago,  tupra.  Contra:  that  eqiilly  will 
restrain  collection  oF  an  III^bI  Cai.  JeffersaaTllle 
V.  Patterson,  32  Ind.  140 ;  Wood  v.  Draper,  24 
Barb.  18T ;  Wnilams  v.  Pelnny,  2B  Iowa,  488. 

One  mnnlclpallty  cannot  maintain  a  salt  to  re- 
■traln  tbe  collectfon  of  a  tax  levied  br  anotbei-. 
Nunda  v,  Chrrstol  Lake,  7B  111.  311. 

An  Injunction  aKalnit  collecting  a  tax  assessed 
In  tbe  ordlnarT  wsj,  and  unaccompanied  br  any 
clrcvimstanceB  of  pecollar  Iclorr,  will  not  lie.  af- 
tbougb  the  net  anthorlilnK  toe  tax  bo 


tboUKb  the  act  anthorlilng  the  tax  be  unc 
tlonul.  McCoy  v.  ChllieolEf,  3  Ohio,  870,  .,  =u>. 
Dec.  eOT;  Mecb's,  etc.  v.  Deboit.  1  Ohio  St  S91 ; 
Bieb,  etc,  T.  Hiaes,  3  Ohio  St.  1.  Contra,  Enowl. 
.9  Wis.  410. 


r.  ctDclDnatl,  18  Oblo,  318. 

A  taipayer.  as  such,  cannot  maintain  St  suit  to 
restrain  the  collectlan  of  n  tax  or  tbe  appllcatioa 
of  the  proceeds  to  the  purpoaeB  tor  which  It  was 
raised.      KUbaume  v.  St.  Juho,  GS  N.  Y.  21.  17  Am. 

Bep.  set. 

A  person  lawfully  taied  by  a  municipal  corpora- 
tion cannot  act  off  a  debt  doe  bim  from  the  cor- 
poration anlnet  tbe  tax  ;  not  will  equity  enjoin  the 
collection  of  tbe  tax  till  the  debt  Is  paid :  nor  be- 
cause of  a  failure  to  recover  tbe  debt  tbrouEh  the 
ordinary  legal  remedies ;  nor  because  of  Irreeuiari- 
tlea  In  the  notice  of  time  end  place  of  sale.     Flnne- 

Gn  T.   City   of  Fernandlaa,   15  Pla.   879,  21  Am. 
p.  282 ;  2  Dutch.  3!>n ;  3  Met.  62S ;  28  Vt.  488. 


[  Doaglas.  S  Dill.  298;  Thomp.  Nat'l 

Equity  will  not  enjoin  the  colleclIOD  of  taxes 
'or  mere  legal  Irregularities  or  errors  In  tbe  asaesa- 
nent  of  tbe  tax,  or  !n  the  eiecutlon  of  tbe  power 
vnCerred  upon  taxing  officers.     To  authorize  sucti 

e  levy  wltl 

Moots  V.  Smedley.'e  Jolins.  Ch.  28  ;"GreeQ 

ford,  5  R.  I.  478;  Uarrlson  v.  Vines,  «e  Tei.  15  ; 

^^, —    _    h 22  111.  34;   Dn  Pages   v. 

■■ 6e  111-  380  : 

Messeck  t. 
artford,  2a 
roll  Co.  41 
len.  16  Alb. 


Jenks.  dn  Ili._275;  Uunapn  y 


lay  down  any  absolute  liml'tat^n  of  the  powers  of  a 
court  of  cQuIty  In  reBtrelnlng  tbe  collection  of  II- 
leca!  taxes ;  1>nt  we  may  say  that  In  addition  to  Il- 
legality,   bardablp^  or_lrrepiUrlty,    '" 


ir  hard  ship,  or  Injustice 


either  b< 


road  Tax  CaEes,  ^2  V.  8,  6TB.  They  also  lay  guwo, 
with  unanimity  as  a  rule  to  govern  tbe  courts  of 
the  United  States  that  no  Injunction,  pcellmlDBry 
or  final ,  can  be  granted  to  stay  the  collection  of 
taxes  until  It  Is  showa  tbat  all  the  taxes  conceded 
to  be  due,  oc  that  the  court  can  see  ougbt  to  be  paid, 
or  which  can  be  sbomn  to  be  due  by  affldavltH,  have 
been  paid,  or  tendered,  without  demanding  s  receipt 
In  full.  Slate  Railroad  Tai  Caaee,  S2  U.  S.  B7B, 
citing  Cooley  on  Tax,  537 ;  Palmer  v.  Napoleon,  IB 
Mich.  170;  Hersey  v.  Supervisors,  10  Wis.  IBfl; 
Roseberrj  v.  Unit,  27  Ind.  12 ;  Fra 

Ohio  St-  6 -     " 

also,  TayloL   .. _ ,  — 

llson,  4g  111.  291 ;  Mills  v-  Johnso„ , 

Bee  also  note  to  42  U  ed.  V.  S-  445,  and  note  t» 
M  C.  C.  A.  3S0. 

7BU.8. 
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SUPBEME   COUBT  OF-  THE  UNITED   STATES. 


Dec.  Teb^ 
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Argued  Feb,  18-16,  1871.  Decided  Mar,  6,  1871. 

BILL  in  chancery. 
The  bill  in  this  case  was  filed  in  this  court 
by  the  complainant,  to  establish  jurisdiction 
oyer  certain  counties  claimed  as  a  part  of  West 
Virginia.  The  act  hereafter  referred  to  as  Ex- 
hibit I.,  passed  May  13,  1862,  contained  these 
sections : 

"2.  Be  it  further  enacted,  That  the  consent  of 
the  legislature  of  Virginia  be,  and  the  same  is 
hereby  given,  that  the  counties  of  Berkeley, 
Jefferson,  and  Frederick,  shall  be  included  in 
and  form  part  of  the  state  of  West  Virginia, 
whenever  the  voters  of  said  counties  shall  rati- 
fy and  assent  to  the  said  Constitution,  at  an 
election  held  for  the  purpose,  at  such  time  and 
under  such  regulations  as  the  commissioners 
named  in  the  said  schedule  may  prescribe. 

"3.  And  be  it  further  enacted,  That  this  act 
shall  be  transmitted  by  the  executive  to  the 
senators  and  representatives  of  this  common- 
wealth in  Congress,  together  with  a  certified 
original  of  the  said  Constitution  and  schedule, 
and  the  said  senators  and  representatives  are 
hereby  requested  to  use  their  endeavors  to  ob- 
tain the  consent  of  Congress  to  the  admission 
of  the  state  of  West  Virginia  into  the  Union." 

The  act,  called  Exhibit  II.,  passed  Jan.  31, 
1802,  after  providing  for  an  election  in  Berke- 
ley county  and  minutely  providing  for  its  regu- 
lation and  returns  continues: 

"Which  returns,  written  in  words,  not  in  fig- 
ures, shall  be  signed  by  the  commissioners.  One 
of  the  said  returns  shall  be  filed  in  the  clerk's 
office  of  the  said  county,  and  the  other  shall  be 
sent  under  the  seal  of  the  secretary  of  this 
commonwealth,  within  ten  days  from  the  com- 
mencement of  the  said  vote,  and  the  governor 
of  this  state,  if  of  opinion  that  the  said  vote  has 
been  opened  and  held,  and  the  result  ascertained 
and  certified  pursuant  to  law,  shall  certify  the 
result  of  the  same  under  the  seal  of  this  state, 
to  the  governor  of  the  said  state  of  West 
Virginia." 

"If  the  governor  of  this  state  shall  be  of 
opinion  that  the  said  polls  cannot  be  safely  and 
properly  opened  and  held  in  the  said  county  of 
Berkeley  on  the  fourth  Thursday  of  May  next, 
he  may,  by  proclamation,  postpone  the  same 
and  appoint  in  tlie  same  proclamation,  or  by 
one  to  be  hereafter  issued,  another  day  for 
opening  and  holding  the  same." 

"If  a  majority  of  the  votes  given  at  the  polls 
opened  and  held  pursuant  to  this  act,  be  in  fa- 
vor of  the  said  county  of  Berkeley  becoming 
part  of  the  state  of  West  Virginia,  then  shall 
the  said  county  become  part  of  the  state  of 
West  Virginia,  when  admitted  into  the  same 
with  the  consent  of  the  legislature  thereof." 

"This  act  shall  be  in  force  from  its  passage." 

The  act  called  Exhibit  III.,  passed  Feb.  4, 
1863,  after  providing  for  an  election  in  certain 
other  counties,  including  Jefferson  and  Fred- 
erick, reads: 

"It  shall  be  the  duty  of  the  governor  of  the 
commonwealth  to  ascertain  and  certify  the  re- 
Bxdt  as  other  elections  are  certified." 

"In  the  event  the  state  of  the  country  will 
not  permit,  or  from  any  cause  said  election  or 
annexation  cannot  be  fairly  held  on  the  day 
r  foresaid,  it  shall  be  the  duty  of  the  governor 
68 


of  this  commonwealth,  as  soon  as  such  electio 
can  be  safely  and  fairly  held,  and  a  full  an 
free  expression  of  the  opinion  of  the  people  ha 
thereon,  to  issue  his  proclamation  ordering  sue 
election  for  the  purpose  aforesaid,  and  certif 
the  result  as  aforesaid." 

"This  act  shall  be  in  force  from  its  passage. 

The  act  called  Exhibit  IV.,  passed  Dec.  t 
1865,  reciting  that  the  conditions  prescribed  ii 
the  above  acts  had  not  been  complied  witli 
that  the  consent  of  Congress  had  not  been  ot 
tained.  "So  that  the  proceedings  heretofor 
had  on  this  subject  are  simply  inchoate,"  re 
pealed  all  the  said  statutes  above  named,  an< 
withdrew  all  consent  to  the  transfer  of  any  o 
said  counties. 

Mar.  10,  1866,  Congress  passed  a  resolutioi 
assenting  to  the  transfer  of  the  said  counties  t< 
West  Virginia.  Virginia  at  that  time  had  n< 
representation  in  Congress. 

The  case  is  further  stated  in  the  opinion  o 
the  court. 

Messrs,  B.  R.  Curtis,  T,  R,  Bowden,.  Tay- 
lor, Atty.  Oen.  of  Virginia,  and  Andren 
Hunter,  for  complainant: 

I.  The  proposed  transfer  from  the  common 
wealth  of  Virginia,  of  that  part  of  its  territory 
and  jurisdiction  now  in  question,  to  the  stat< 
of  West  Virginia,  could  be  effectually  niad< 
only  by  a  compact  or  agreement,  within  th< 
meaning  of  those  words  in  the  Constitution. 

Const,  art.  1,  §  10. 

It  is  self-evident  that  one  state  cannot  granl 
and  another  accept  a  cession  of  territory  anci 
jurisdiction,  without  a  compact  or  agreement; 
and  all  such  compacts  and  agreements  have 
been  uniformly  received  and  treated  by  the  ju 
diciary  and  by  Congress,  as  within  this  provi* 
sion  of  the  Constitution,  and  as  requiring  the 
assent  of  Congress. 

Rhode  Island  v.  Mass,  12  Pet.  724;  Poole  y, 
Fleeger,  11  Pet.  207;  Florida  v.  Ga.  17  How, 
478,  15  L.  ed.  181;  Mass.  v.  Rhode  Island,  not 
reporled;  act,  Feb.  9,  1859,  11  Stat,  at  L.  382, 

The  acts  of  states  in  reference  to  their  terri- 
tory are  not  to  be  interpreted  by  technical  rules, 
nor  evidenced  only  by  technical  words.  The 
substance  of  the  transaction  and  the  real  intent 
of  the  act  are  alone  to  be  considered.  And  if 
the  thing  proposed  could  take  effect  only  by 
force  of  a  compact  or  agreement  between  two 
states,  that  thing  is  prohibited  from  taking  ef- 
fect until  the  assent  of  Congress  is  obtained. 

II.  The  legislation  of  Virginia,  as  to  the  ces- 
sion of  the  counties  of  Jefferson  and  Berkeley 
to  the  state  of  West  Virginia,  was  only  a  pro- 
posal, to  become  operative  as  a  transfer  of  ter- 
ritory upon  certain  conditions.  So  far  as  it  de- 
pended upon  the  commonwealth  of  Virginia  to 
prescribe  those  conditions,  they  are  contained 
in  its  acts  of  legislation. 

But  no  proposal  by  one  state  to  another 
state  can  amount  to  a  concluded  compact  or 
agreement,  until  the  assent  of  Congress  is  given 
to  it.  Prior  to  that  assent,  any  action  of  the 
stat^  must  be  deemed  a  proposal  only,  which  it 
may  withdraw  or  continue,  according  to  its 
own  sense  of  right. 

III.  The  bill  shows  that  the  commonwealth 
of  Virginia  had  amply  sufficient  grounds  and 
reasons  for  withdrawing  its  proposed  agree- 
ment to  a  cession  of  part  of  its  territory,  and 
did  withdraw  it  before  its  proposal  had  become 
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9pntiv«  ms  a   concluded    compact  or   agree- 

Sflt 

1)  The  general  duty  of  a  state  to  preserve 
itvlf  in  all  itfl  parts,  and  not  to  cut  off  by  ces- 
ticn  of  territory  and  jurisdiction  any  of  its 
pfople  and  their  property,  is  clear  and  acknowl- 
'i!fi«L  This  duty  yields  only  to  some  necessity 
isrambent  on  the  state,  or  to  considerations 
uising  fr<nn  the  wishes  of  that  part  of  its 
r<(!<rplc  whose  cession  is  in  question. 
'  Vitt  Uw  Nat.  4,  5 ;  Lawr.  Wheat.  874-876. 

;2)  This  duty  is  clearly  recognized  by  the 
!«fi4atioB  of  Virginia  respecting  these  cessions. 

3 1  The  requirement  of  the  consent  of  a  ma- 
/tntj  of  the  legal  voters  in  each  of  the  coun- 
\m^  iftCT  a  fair  opportunity  to  express  their 
lifbes  teeording  to  the  established  and  legal 
(svnt,  vas  a  fundamental  condition  of  the  pro- 
^oaI  of  cession ;  and  if  a  cession  had  been  made 
vnkmt  such  consent,  it  has  been  made  with- 
"H  die  consent  of  Virginia,  and  contrary  to  its 
fiOTHsed  will. 

lY.  The  means  prescribed  for  the  ascertain- 
snt  of  that  consent  were  deemed  to  be  suffi- 
rynt  Bat  if,  through  fraud  and '  falsehood, 
tin  proved  to  be  wholly  insuflBcient,  the  com- 
aoaiTMlth  of  Virginia  was  not  precluded  and 
•topped  from  knowing  the  truth  and  acting 

SpQQ  it 

V.  If  this  were  a  qu^tion  between  two  pri- 
^te  persons  respecting  a  grant  of  land,  and  it 
wfft  to  appear  that  the  conveyance,  though 
folk  executed,  was  made  under  a  mistake  of 
'hf  mai^itude  and  produced  by  the  means 
ibovn  in  this,  bill,  a  court  of  equity  would 
UBil  the  grant. 

n.  A  compact  between  two  states,  though 
fnllT  concluded,  may,  according  to  principles  of 
?^)]ie  law,  be  annulled  by  one  of  them  upon 
discovery  of  a  mistake  concerning  facts,  which 
tbr  compact  itself  shows  were  fundamental. 

Uwr.  Wheat.  453. 

i  fortiori  may  one  of  the  parties  withdraw 
Its  issent  before  the  compact  has  been  fully 
Jwdiided,  and  whatever  nas  been  done  has 
ha  only  suh  spe  rati^  and  upon  discovery  that 
» Nodition,  shown  upon  the  face  of  the  pro- 
cr^iiiiigs  to  be  fundamental,  has  not  been  com- 
pliM  with. 

Mt»9r$.  Rererdx  Johnson,  B.  Stanton, 
nd  Ckas.  J.  Fanlkner,  for  respondent : 

The  complainant,  at  the  filing  of  the  bill,  was 
W  a  state  of  the  Union,  within  the  meaning 
<rf  the  judicial  clause  in  the  3d  article  of  the 
Cfltttitution  of  the  United  States,  which  gives 
*J>  a  state  the  right  to  invoke  the  original  juris- 
iwtion  of  this  court.  She  was  then  denied  rep- 
roatation  in  (Congress  by  the  legislative  de- 
partment of  the  government,  and  has  only  been 
'wnrtly  admitted  to  such  representation,  and 
^t  department  claims  to  have  the  sole  right 
to  dm^  that  question.  If  that  proposition  is 
^  Virginia  was  not  a  state  entitled  to  file 
tliis  bill. 

VVhether  a  state,  in  the  sense  of  the  Consti- 
^<m,  is  a  state  of  the  United  States,  is  a 
I*^itMal  inquiry,  to  be  decided  by  the  political 
*^*rtment  of  the  government.  If  so,  Virginia 
*;*«  not  such  a  state  when  this  bill  was  filed. 
Thtt  that  department  held  that  she  was  not 
•wli  a  state,  is  clear  from  the  various  laws 
»|iich  were  passed,  upon  the  recommendation 
«  t  majori^  of  the  joint  committee  of  both 
U  Wail. 


Houses,  appointed  under  the  concurrent  resolu- 
tions of  December  13,  1865,  and  from  the  rea- 
sons contained  in  such  report  in  support  of 
such  laws. 

Second.  But,  supposing  this  objection  to  be 
unsound,  the  second  question  is  whether  the 
case,  as  made  by  the  bill,  gives  the  complainant 
a  right  to  the  relief  prayed.  Under  this  head, 
it  will  be  contended  that,  by  the  acts  of  Vir- 
ginia before  referred  to,  of  January  and  Febru- 
ary, 1863,  the  governor  of  the  state  was  made 
the  exclusive  judge  to  decide  whether  the  elec- 
tions directed  by  those  laws  to  be  held  in  the 
counties  in  controversy,  Jefferson  and  Berkeley, 
were  duly  held  and  conducted,  and  whether  a 
majority  of  the  people  at  such  elections  voted 
in  favor  of  annexation  to  West  Virginia;  that 
this  court,  consequently,  cannot  go  behind  the 
governor's  decision.  That  the  governor  did 
decide  these  questions  is  not  denied.  His  cer- 
tificate to  the  governor  of  West  Virginia,  the 
authenticity  of  which  is  not  controverted,  is 
also  conceded,  and  that  the  governor  of  the  lat- 
ter state,  acting  upon  that  certificate,  pro- 
claimed the  counties  to  be  a  part  of  West 
Virginia. 

The  principle  upon  which  it  is  maintained, 
that  the  certificate  of  the  governor  of  Virginia 
is  conclusive,  it  is  submitted,  is  settled  by  the 
cases  of  Knox  Co.  v,  Aspinwall,  21  How.  539,  16 
L.  ed.  208;  Bissell  v.  Jeffersonville,  24  How. 
287,  16  L.  ed.  664;  Moran  v.  Miami  Co,  2 
Black,  722,  17  L.  ed.  342. 

The  bill  does  not  aver  that  the  authorities  of 
West  Virginia  were  parties  or  privies  to  any 
fraud  alleged  to  have  been  perpetrated,  or  to 
any  substantial  defect  in  the  elections  had 
under  the  acts  of  Virginia  of  January  and  Feb- 
ruary. West  Virginia,  therefore,  is  to  be  con- 
sidered as  having  acted  in  good  faith  in  assum- 
ing possession  and  jurisdiction  over  the 
counties  in  question  and  their  people,  and  that, 
upon  the  facts  before  her,  she  had  a  right  to 
do  so. 

Third.  But  it  is  said  that  before  Congress 
gave  any  assent  to  the  transfer  of  the  counties 
from  Virginia  to  West  Virginia,  the  former 
state,  by  the  act  of  December  5,  1865,  withdrew 
her  assent  by  repealing  the  said  acts  of  Janu- 
ary and  February;  and  that,  until  such  con- 
gressional assent  was  given,  Virginia  had  a 
right  to  pass  such  repealing  act.  Tliis  propo- 
sition is  denied.  The  provision  in  the  Consti- 
tution upon  the  subject  is,  that  "no  state  shall, 
without  the  consent  of  Congress,  enter  into  any 
agreement  or  compact  with  another  state,"  etc. 
Art.  1,  §  10. 

The  time  when  this  consent  is  to  be  given, 
whether  before  or  after  or  simultaneous  with 
such  agreement  or  compact,  or  the  form  in 
which  it  is  to  be  given,  the  Constitution  does 
not  provide.  Tlie  clause  clearly  assumes  the 
'authority  of  a  state  to  enter  into  such  com- 
pacts, and  its  object  is  merely  to  prevent  their 
becoming  binding  upon  the  other  states,  with- 
out the  sanction  of  Congress. 

Green  v.  Biddies  8  Wheat.  1. 

That  the  states  are  authorized  to  enter  into 
compact  with  each  other,  subject  to  the  quali- 
fication of  Congressional  sanction  for  their 
absolute  validity,  has  been  adjudged. 

Poole  V.  Fleeger,  11  Pet.  209,  and  Rhode 
Island  y-,  Mass.  12  Pet.  726. 
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This  sanction  may  be  implied  from  the  action 
of  the  government. 

Any  conduct  upon  its  part,  from  which  that 
implication  can  be  drawn,  is  sufficient.  And  it 
will  be  contended  that  the  facts  which  the  court 
is  bound  to  notice  are  conclusive  to  show  that 
Congress  not  only  did  not  refuse,  but  gave  its 
consent  to  the  compact  in  question. 

The  authorities  relied  upon  by  the  complain- 
ants' counsel  at  the  former  argument,  of 
Florida  v.  Georgia,  17  How.  494,  15  L.  ed.  190; 
Lawr.  Wheat.  453,  and  Vatt.  Law  Nat.  ch.  2, 
pp.  4,  5,  are  not  in  any  way  inconsistent  with 
this  view. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  commonwealth  of  Virginia  brings  her 
bill  in  equity  against  the  state  of  West  Vir- 
ginia, in  this  court,  on  the  ground  of  its  origi- 
nal jurisdiction  of  controversies  between  states 
under  the  Constitution,  in  which  it  is  alleged 
that  such  a  controversy  has  arisen  between 
those  states  in  regard  to  their  boundary,  and 
especially  as  to  the  question  whether  the 
counties  of  Berkeley  and  Jeflferson  have  become 
part  of  the  state  of  West  Virginia,  or  are  part 
of,  and  within  the  jurisdiction  of,,  the  common- 
wealth of  Virginia ;  and  the  prayer  of  the  bill 
is,  that  it  may  be  established  by  the  decree  of 
this  court,  that  those  counties  are  part  of  the 
commonwealth  of  Virginia  and  that  the  bound- 
ary line  between  the  two  states  shall  be  ascer- 
tained, established,  and  made  certain,  so  as  to 
include  the  counties  mentioned  as  part  of  the 
territory  and  within  the  jurisdiction  of  the 
state  of  Virginia. 

The  stating  part  of  this  bill  is  largely  com- 
posed of  the  substance  of  four  acts  of  the  gen- 
eral assembly  of  the  commonwealth,  copies  of 
which  are  made  exhibits  and  filed  with  tne  bill. 
The  first  of  these  statutes,  after  giving  the  con- 
sent of  Virginia  to  the  formation  of  the  hew 
state  of  West  Virginia  out  of  certain  enumer- 
ated counties,  previously  part  of  the  common- 
wealth, enacts  in  its  2d  section,  that  consent  is 
also  given  that  the  coimties  of  Berkeley,  Jefifer- 
Bon,  and  Frederick  shall  be  included  within  the 
new  state,  whenever  those  coimties  shall  ratify 
and  assent  to  the  Constitution  of  that  state,  at 
an  election  to  be  held  for  that  purpose,  at  such 
time  and  under  such  regulations  as  the  commis- 
sioners named  in  the  schedule  of  the  new  Con- 
stitution shall  prescribe.  This  act  was  passed 
May  13,  1862.  On  the  31st  January,  1863,  the 
same  st^te  passed  another  act,  by  which  a  vote 
was  to  be  taken  in  the  county  of  Berkeley,  on 
the  question  whether  that  county  should  be- 
come part  of  the  state  of  West  Virginia,  and 
four  days  later  a  similar  act  was  passed  to 
allow  certain  other  coimties  on  the  same  day 
mentioned  in  the  act  of  January  31,  to  take  a 
similar  vote,  and  among  the  coimties  included 
in  this  last  act  was  the  county  of  Jefferson. 
Both  these  acts  provided  for  the  mode  of  ascer- 
taining the  result  and  communicating  it  to  the 
state  of  West  Virginia,  and  declared  that  if 
the  vote  was  ascer&ined  to  be  favorable  to  the 

reposition,  the  counties  should  becomepart  of 
he  new  state.  The  fourth  act  of  the  Virginia 
legislature  made  an  exhibit  by  the  bill,  was 
passed  December  5,  1865,  nearly  three  years 
after  the  two  just  mentioned,  and  repeals  the 
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2d  section  of  the  act  of  1862,  and  all  of  t,l 
two  other  acts,  and  withdraws  all  the  coxisei 
given  by  those  acts  for  the  transfer  of  couziti< 
to  the  state  of  West  Virginia.  These  stat^ixt^ 
will  be  examined  hereafter  with  more  niiniit' 
ness,  as  the  questions  which  arise  out  of  "tlie] 
come  to  be  considered. 

The  bill,  in  addition  to  the  substance  of  4;lies 
statutes,  alleges  that  no  action  whatever  ^ws 
had  or  taken  under  the  2d  section  of  the  act^  < 
1862,  but  that  afterwards  the  state  of  Wee 
Virginia  was  admitted  into  the  Union  under  a. 
act  of  Congress  and  proclamation  of  the  Presi 
dent,  without  includmg  either  the  counties  c 
Berkeley,  Jefferson,  or  Frederick. 

It  further  allies  that  an  attempt  was  mad 
to  take  the  vote  in  the  counties  of  Jefferson  am 
Berkeley,  at  the  time  mentioned  in  tne  act  o 
January  31,  and  February  4,  1863,  but  tha, 
owing  to  the  state  of  the  country  at  that  time 
no  fair  vote  could  be  taken ;  that  no  polls  ^^en 
open  at  any  considerable  number  of  the  votini 
places;  that  the  vote  taken  was  not  a  fair  axi< 
full  expression;  all  of  which  was  well  knoi^n 
to  the  person  who  procured  the  certificates  o: 
election.  It  also  alleges  that  it  having  beez 
falsely  and  fraudulently  suggested  and  falsely 
and  untruly  made  to  appear  to  the  governor  ol 
the  commonwealth,  that  a  large  majority  oi 
the  votes  was  given  in  favor  of  annexation,  he 
certified  the  same  to  the  state  of  West  Virginia, 
and  that,  thereupon,  without  the  consent  oi 
Congress,  that  state  extended  her  jurisdiction 
over  the  said  counties  of  Berkeley  and  Jeffer- 
son, and  over  the  inhabitants  of  the  same,  and 
still  maintains  the  same. 

To  this  bill  the  state  of  West  Virginia  ap- 
peared and  filed  a  general  demurrer,  which, 
after  having  been  twice  argued  at  an  interval 
of  over  three  years,  is  now  to  be  disposed  of 
by  the  court. 

The  first  proposition  on  which  counsel  insist 
in  support  of  the  demurrer  is  that  this  court 
has  no  jurisdiction  of  the  case,  because  it  in- 
volves the  consideration  of  questions  purely- 
political  ;  that  is  to  say,  that  the  main  question 
to  be  decided  is  the  confiicting  claims  of  the 
two  states  to  the  exercise  of  political  jurisdic- 
tion and  sovereignty  over  the  territory  and. in- 
habitants of  the  two  counties  which  are  the 
subject  of  dispute. 

This  proposition  cannot  be  sustained  without 
reversing  the  settled  course  of  decision  in  this 
court  and  overturning  the  principles  on  which 
several  well  considered  cases  have  been  'decided. 
Without  entering  into  the  argument  by  which 
those  decisions  are  supported,  we  shall  content 
ourselves  with  showing  what  is  the  established 
doctrine  of  the  court. 

In  the  case  of  Rhode  Island  v.  Mass,  12  Pet. 
724,  this  question  was  raised,  and  Chief  Justice 
Taney  dissented  from  the  judgment  of  the  court 
by  which  the  jurisdiction  was  affirmed,  on  the 
precise  ground  taken  here.  The  subject  is 
elaborately  discussed  in  the  opinion  of  the 
court,  delivered  *by  Mr.  Justice  Baldwin,  J*64 
and  the  jurisdiction,  we  think,  satisfactorily 
sustained.  That  case,  in  all  important  features, 
was  like  this.  It  involved  a  question  of  bound- 
ary and  of  the  jurisdiction  of  the  states  over 
the  territory  and  people  of  the  disputed  region. 
The  bill  of  Rhode  Island  denied  that  she  had 
ever  consented  to  a  line  run  by  certain  <*0TPmi<«- 
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vided  for  representation  of  these  counties  in  the 
Senate  and  House  of  Delegates  if  they  elected 
to  become  a  part  of  the  new  state,  and  that 
they  should  in  that  event  constitute  the  elev- 
enth judicial  district.  A  distinct  section  also 
declares,  in  general  terms,  that  additional  terri- 
tory may  be  admitted  into  and  become  part  of 
the  state  with  the  consent  of  the  legislature. 

The  schedule  of  this  Constitution  arranged 
for  its  submission  to  a  vote  of  the  people  on  the 
first  Thursday  in  April,   1862. 

This  vote  was  taken  and  the  Constitution 
ratified  by  the  people;  but  it  does  not  appear 
that  either  of  tne  three  counties  of  Jeflferson, 
Berkeley,  and  Frederick  took  any  vote  at  that 
time. 

Next  in  order  of  this  legislative  history  is  the 
act  of  the  Virginia  legislature  of  May  13,  1862, 
passed  shortly  after  the  vote  above  mentioned 
had  been  taken,  and  which  is  Exhibit  No.  1,  in 
complainant's  bill.  This  act  gives  the  consent 
of  the  state  of  Virginia  to  the  formation  of  the 
state  of  West  Virginia  out  of  certain  counties 
named  under  the  provisions  set  forth  in  its 
Constitution,  and  by  its  2d  section  it  is  de- 
clared that  the  consent  of  the  legislature  of 
Virginia  is  also  given  that  the  coimties  of 
Berkeley,  Jeflferson,  and  Frederick,  shall  be  in- 
cluded in  said  state  "whenever  the  voters  of 
said  counties  shall  ratify  and  assent  to  said 
68*]  Constitution,  *at  an  election  held  for  that 
purpose,  at  such  time  and  under  such  regula- 
tions as  the  commissioners  named  in  the  said 
schedule  may  prescribe." 

This  act  was  directed  to  be  sent  to  the  Sena- 
tors and  Representatives  of  Virginia  in  Con- 
gress, with  instructions  to  obtain  the  consent 
of  Congress  to  the  admission  of  the  state  of 
West  Virginia  into  the  Union. 

Accordingly  on  the  31st  of  December,  1862, 
Congress  acted  on  these  matters,  and  reciting 
the  proceedings  of  the  convention  of  West  Vir- 
ginia, and  that  both  that  cqnvention  and  the 
legislature  of  the  state  of  Virginia  had  re- 
quested that  the  new  state  should  be  admitted 
into  the  Union,  it  passed  an  act  for  the  admis- 
sion of  said  stiette,  with  certain  provisions  not 
material  to  our  purpose. 

Let  us  pause  a  moment  and  consider  what  is 
the  fair  and  reasonable  inference  to  be  drawn 
from  the  actions  of  the  state  of  Virginia,  the 
convention  of  West  Virginia,  and  the  Congress 
of  the  United  States  in  regard  to  these  counties. 

Tne  state  of  Virginia,  in  the  ordinance  which 
originated  the  formation  of  the  new  state,  rec- 
ognized something  peculiar  in  the  condition  of 
these  two  counties,  and  some  others.  It  gave 
them  the  option  of  sending  delegates  to  the  con- 
stitutional convention,  and  gave  that  conven- 
tion the  option  to  receive  them.  For  some  rea- 
son not  developed  in  the  legislative  history  of 
the  matter  these  counties  took  no  action  on  the 
subject.  The  convention,  willing  to  accept 
them,  and  hoping  they  might  still  express  their 
wish  to  come  in,  made  provision  in  the  new 
Constitution  that  they  might  do  so,  and  for 
their  place  in  the  legislative  bodies,  and  in  the 
judicial  system,  and  inserted  a  general  propo- 
sition for  accession  of  territory  to  the  new 
state.  The  state  of  Virginia,  in  expressing  her 
satisfaction  with  the  new  state  and  its  Consti- 
tution, and  her  consent  to  its  formation,  by  a 
special  section,  refers  again  to  the  counties  of 
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Berkeley,  Jeflferson,  and  Frederick,  and  enact 
that  whenever  they  shall,  by  a  majority  jroti 
assent  to  the  Constitution  of  the  new  s'tat^ 
they  may  become  part  thereof;  and  the  legisla 
ture  sends  this  statute  to  Congress  with  a  r€ 
quest  that  it  will  admit  the  new  *state  C*51 
into  the  Union.  Now,  we  have  here,  on  two  dil 
ferent  occasions,  the  emphatic  legislative  propo 
sition  of  Virginia  that  these  counties  might  be 
come  part  of  West  Virginia;  and  we  have  th< 
Constitution  of  West  Virginia  agreeing  to  ac 
cept  them  and  providing  for  their  place  in  th< 
new  born  state.  There  was  one  condition,  how- 
ever, imposed  by  Virginia  to  her  parting  with 
them,  and  one  condition  made  by  West  Virginia 
to  her  receiving  them,  and  that  was  the  same, 
namely:  the  assent  of  the  majority  of  the  votes 
of  t"he  counties  to  the  transfer. 

It  seems  to  us  that  here  was  an  agreement 
between  the  old  state  and  the  new  that  these 
counties  should  become  part  of  the  latter,  sub- 
ject to  that  condition  alone.    Up  to  this  time 
no  vote  had  been  taken  in  these  counties ;  prob- 
ably none   could   be  taken   under   any   but    a 
hostile  government.    At  all  events,  the  bill  al- 
leges that  none  was  taken  on  the  proposition 
of  May,  1862,  of  the  Virginia  legislature.    If  an 
agreement  means   the   mutual   consent  of   the 
parties   to   a   given   proposition,   this   was    an 
agreement  between  these  states  for  the  transfer 
.of  these  counties  on  the  condition  named.    The 
condition  was  one  which  could  be  ascertained 
or  carried  out  at  any  time;  and  this  was  clearly 
the  idea  of  Virginia  when  she  declared  that 
whenever   the  voters  of  said   counties  should 
ratify  and   consent  to  the   Constitution   they 
should  become  part  of  the  state,  and  her  sub- 
sequent legislation  making  special  provision  for 
taking  the  vote  on  this  subject,  as  shovm  by 
the  acts  of  January  31st  and  February  4th, 
1863,  is  in  perfect  accord  with  this  idea,  and 
shows  her  good  faith  in  carrying  into  effect  the 
agreement. 

2.  But  did  Congress  consent  to  this  agree- 
ment? 

Unless  it  can,  be  shown  that  the  consent  of 
Congress,  under  that  clause  of  the  Constitution 
which  forbids  agreements  between  states  with- 
out it,  can  only  be  given  in  the  form  of  an  ex- 
press and  formal  statement  of  every  proposition 
of  the  agreement,  and  of  its  consent  thereto,  we 
must  hold  that  the  consent  of  that  body  was 
given  to  this  agreement. 

•The  attention  of  Congress  was  called  [*60 
to  the  subject  by  the  very  short  statute  of  the 
state  of  Virginia  requesting  tne  admission  of 
the  new  state  into  the  Union,  consisting  of  but 
three  sections,  one  of  which  was  entirely  de- 
voted to  giving  consent  that  these  two  counties 
and  the  county  of  Frederick  might  accompany 
the  others,  if  they  desired  to  do  so.    The  Con- 
stitution of  the  new  state  was  lit-erally  cum- 
bered with  the  various  provisions  for  receiving 
these  counties  if  they  chose  to  come,  and  in  two 
or  three  forms  express  consent  is  there  given  to 
this  addition  to  the  state.    The  subject  of  the 
relation  of  these  counties  to  the  others,  as  set 
forth  in  the  ordinance  for  calling  the  conven- 
tion, in  the  Constitution  framed  by  that  conven- 
tion, and  in  the  act  of  the  Virginia  legislature, 
must  have  received  the  attentive  considerntion 
of  Congress.     To  hold  otherwise  is  to  suppose 
that  the  act  for  the  admission  of  the  new  fltate 
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witboat  any  due  or  serious  considera- 
But  the  substauce  of  this  act  clearly  re- 
pels any  such  inference;  for  it  is  seen  that  the 
CiAstitution  of  the  new  state  was,  in  one  par- 
ucoiar  at  least,  unacceptable  to  Congress,  and 
tW  act  only  admits  the  state  into  the  Union 
vhen  that  feature  shall  be  changed  by  the  pop- 
liar  Tote.  If  any  other  part  of  the  Constitu^ 
UoB  had  failed  to  meet  the  approbation  of  Con- 
ZTcn,  especiaUy  so  important  a  part  as  the 
proposition  for  a  future  change  of  boundary  be- 
xmttm  the  new  and  the  old  state,  it  is  reason- 
aUe  to  suppose  that  its  dissent  would  have  been 
fxpnssed  in  some  shape,  especially  as  the  re- 
fual  to  permit  those  counties  to  attach  them- 
mIvvs  to  the  new  state  would  not  have  endan- 
^end   its    formation    and    admission    without 


It  is,  therefore,  an  inference  clear  and  satis- 
htiorj  that  Congress,  by  that  statute,  intended 
to  eoosoit  to  the  admission  of  the  state  with 
tike  contingent  boundaries  provided  for  in  its 
CoBstitution  and  in  the  statute  of  Virginia, 
vkich  prayed  for  its  admission  on  those  terms, 
aad  that  in  so  doing  it  necessarily  consented  to 
tW  agreement  of  those  states  on  that  subject. 
•1*]  •There  was  then  a  valid  agreement  be- 
tween the  two  states  consented  to  by  Congress, 
vkiffa  agreement  made  the  accession  of  these 
eonaties  dependent  on  the  result  of  a  popular 
TvU  in  favor  of  that  proposition. 

3.  But  the  <y>mmonwealth  of  Virginia  insists 
*Mt  no  such  vote  was  ever  given ;  and  we  must 
mquire  whether  the  facts  alleged  in  the  bill 
ut  such  as  to  require  an  issue  to  be  made  on 
i^t  question  by  the  answer  of  the  defendant. 
The  bill  alleges  the  failure  of  the  counties  to 
take  any  action  under  the  act  of  May,  1862, 
and  that  on  the  31st  of  January  and  the  4th  of 
February,  thereafter,  the  two  other  acts  we  have 
Boitioned  were  passed  to  enable  such  vote 
to  be  taken.  These  -statutes  provide  very 
ouButely  for  the  taking  of  this  vote  under  the 
authority  of  the  state  of  Virginia;  and  among 
other  things,  it  is  enacted  that  the  governor 
«)udl  ascertain  the  result,  and,  if  he  shall  be 
of  opinion  that  said  vote  has  been  opened  and 
hM  and  the  result  ascertained  and  certified 
porsnant  to  law,  he  shall  certify  that  result 
inider  the  seal  of  the  state  to  the  governor  of 
West  Virginia ;  and  if  the  majority  of  the  votes 
girea  at  the  polls  were  in  favor  of  the  proposi- 
tion, then  the  counties  became  part  of  said 
ftate.  He  was  also  authorized  to  postpone  the 
time  of  voting  if  he  should  be  of  opinion  that 
a  hur  vote  could  not  be  taken  on  the  day  men- 
ttODed  in  these  acts. 

Tliough  this  language  is  taken  mainly  from 
the  statute  which  refers  to  Berkeley  county,  we 
eouider  the  legal  effect  of  the  other  statute  to 
be  the  same. 

These  statutes  were  in  no  way  essential  to 
eridence  the  consent  of  Virginia  to  the  original 
agreement,  but  were  intended  by  her  legisla- 
ture to  provide  the  means  of  ascertaining  the 
visbes  of  the  voters  of  these  counties,  that  be- 
ii;  the  condition  of  the  agreement  on  which  the 
tniu/er  of  the  counties  depended. 

The  state  thus  showed  her  good  faith  to 
tittt  freemen  t,  and  undertook  in  her  own  way 
?nd  by  her  own  officers  to  ascertain  the  fact  in 

"OMtion. 

02*1    *Thc   Jeg-islature    nught  have   required 

II  Wall 


the  vote  to  have  been  reported  to  it,  and  as- 
sumed the  duty  of  ascertaining  and  mak- 
ing known  the  result  to  West  Vir<rm- 
ia;  but  it  delegated  that  power  to  the 
governor.  It  invested  him  with  full  discre- 
tion as  to  the  time  when  the  vote  should  be 
taken,  and  made  his  opinion  and  his  decision 
conclusive  as  to  the  result.  The  vote  was  taken 
under  these  statutes,  and  certified  to  the  gov- 
ernor. He  was  of  opinion  that  the  result  was 
in  favor  of  the  transfer.  He  certified  this  fact 
under  the  seal  of  the  state  to  the  state  of  West 
Virginia,  and  the  legislature  of  that  state  im- 
mediately assumed  jurisdiction  over  the  two 
counties,  provided  for  their  admission,  and 
they  have  been  a  part  of  that  state  ever  since. 

Do  the  allegations  of  the  bill  authorize  us  to 
go  behind  all  this  and  inquire  as  to  what  took 
place  at  this  voting?  To  inquire  how  many' 
votes  were  actually  cast?  How  many  of  the 
men  who  had  once  been  voters  in  these  counties 
were  then  in  the  rebel  army?  Or  had  been 
there  and  were  thus  disfranchised?  For  all 
these  and  many  more  embarrassing  questions ' 
must  arise  if  the  defendant  is  required  to  take 
issue  on  the  allegations  of  the  bill  on  this  sub- 
ject. 

These  allegations  are  indefinite  and  vague  in 
this  regard.  It  is  charged  that  no  fair  vote  was 
taken ;  but  no  act  of  unfairness  is  alleged.  That 
no  opportunity  was  afforded  for  a  fair  vote. 
That  the  governor  was  mislead  and  deceived  by 
the  fraud  of  those  who  made  him  believe  so. 
This  is  the  substance  of  what  is  alleged.  No 
one  is  charged  specifically  with  the  fraud.  No 
particular  act  of  fraud  is  stated.  The  gov- 
ernor is  impliedly  said  to  have  acted  in  good 
faith.  No  charge  of  any. kind  of  moral  or  legal 
wrong  is  made  against  the  defendant,  the 
state  of  West  Virginia. 

But,  waiving  these  defects  in  the  bill,  we  are 
of  the  opinion  that  the  action  of  the  governor 
is  conclusive  of  the  vote  as  between  the  states 
of  Virginia  and  West  Virginia.  He  was,  in, 
legal  effect,  the  state  of  Virginia  in  this  matter. 
In  addition  to  his  position  as  executive  head  of 
the  state,  the  legislature  delegated  to  him  all 
its  own  power  in  the  premises.  It  vested  him 
with  large  control  as  to  the  time  of  taking  the 
•vote,  and  it  made  his  opinion  of  the  [*63 
result  the  condition  of  final  action.  It  rested, 
of  its  own  accord,  the  whole  question  on  his 
judgment  and  in  his  hands.  In  a  matter  where 
that  action  was  to  be  the  foundation  on  which 
another  sovereign  state  was  to  act, — a  matter 
which  involved  the  delicate  question  of  perma- 
nent boundary  between  the  states  and  jurisdic- 
tion over  a  large  population, — a  matter  in  which 
she  took  into  her  own  hands  the  ascertainment 
of  the  fact  on  which  these  important  proposi- 
tions were  by  contract  made  to  depend,  she 
must  be  bound  by  what  she  has  done.  She  can 
have  no  right,  years  after  all  this  has  been  set- 
tled, to  come  into  a  court  of  chancery  to  charge 
that  her  own  conduct  has  been  a  wrong  and  a 
fraud,  that  her  own  subordinate  agents  have 
misled  her  governor,  and  that  her  solemn  act 
transferring  these  counties  shall  be  set  aside, 
against  the  will  of  the  state  of  West  Virginia, 
and  without  consulting  the  wishes  of  the  people 
of  those  counties. 

This  view  of  the  subject  renders  it  unneces- 
sary to  inquire  into  the  effect  of  the  act  of 
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1865  withdrawing  the  consent  of  the  state  of 
Virginia,  or  the  act  of  Congress  of  1866/  giving 
consent,  after  the  attempt  of  the  state  to  with- 
draw hers. 

The  demurrer  to  the  hill  «,  therefore,  sua- 
tained,  and  the  Jnll  must  be  dismissed, 

Mr.  Justice  Davifl,  dissenting: 

Being  unable  to  agree  with  the  majority  of 
the  court  in  its  judgment  in  this  case,  I  will 
briefly  state  the  grounds  of  my  dissent. 

There  is  no  difference  of  opinion  between  us 
in  relation  to  the  construction  of  the  provision 
of  the  Constitution  which  affects  the  question 
at  issue.  We  all  agree  that,  until  the  consent 
of  Congress  is  given,  there  can  be  no  valid  com- 
pact or  agreement  between  states.  And  that, 
although  the  point  of  time  when  Congress  may 
give  its  consent  is  not  material,  yet,  when  it  is 
given,  there  must  be  a  reciprocal  and  concur- 
rent consent  of  the  three  parties  to  the  contract. 
64*]  Without  *this,  it  is  not  a  completed  com- 
pact. If,  therefore,  Virginia  withdrew  its  as- 
sent before  the  consent  of  Congress  was  given, 
there  was  no  compact  within  the  meaning  of 
the  Constitution. 

To  my  mind  nothing  is  clearer,  than  that 
Congress  never  did  undertake  to  give  its  con- 
sent to  the  transfer  of  Berkeley  and  Jefferson 
counties  to  the  state  of  West  Virginia  until 
March  2,  1866.  If  so,  the  consent  came  too 
late,  because  the  legislature  of  Virginia  had, 
on  the  5th  day  of  December,  1865,  withdrawn 
its  assent  to  the  proposed  cession  of  these  two 
counties.  This  withdrawal  was  in  ample  time, 
as  it  was  before  the  proposal  of  tne  state 
had  become  operative  as  a  concluded  compact, 
and  the  bill  (in  my  judgment)  shows  that 
Virginia  had  sufficient  reasons  for  recalling  its 
proposition  to  part  with  the  territory  embraced 
within  these  counties. 

But,  it  is  maintained  in  the  opinion  of  the 
court  that  Congress  did  give  its  consent  to  the 
.  transfer  of  these  counties  by  Virginia  to  West 
Virginia,  when  it  admitted  West  Virginia  into 
the  Union.  The  argument  of  the  opinion  is, 
that  Congress,  by  admitting  the  new  state,  gave 
its  assent  to  that  provision  of  the  new  Constitu- 
tion which  lookea  to  the  acquisition  of  these 
counties,  and  that  if  the  people  of  these  coun- 
ties have  since  voted  to  become  part  of  the  state 
of  West  Virginia,  this  action  is  within  the 
consent  of  Congress.  I  most  respectfully  sub- 
mit that  the  facts  of  the  case  (about  which 
there  is  no  dispute),  do  not  justify  the  argu- 
ment which  is  attempted  to  be  drawn  from 
them. 

The  2d  section  of  the  1st  article  of  the  Con- 
stitution of  West  Virginia  was  merely  a  pro- 
Sosal  addressed  to  the  people  of  two  distinct 
istricts,  on  which  they  were  invited  to  act. 
The  people  of  one  district  (Pendleton,  Hardy, 
Hampshire,  and  Morgan)  accepted  the  proposal. 
The  people  of  the  other  district  (Jefferson, 
Berkeley,  and  Frederick)  reiected  it. 

In  this  state  of  things,  the  first  district  be- 
came a  part  of  the  new  state,  so  far  as  its 
Constitution  could  make  it  so,  and  the  legisla- 
ture of  Virginia  included  it  in  its  assent,  and 
65*]  *Congress  included  it  in  its  admission  to 
the  Union.  But  neither  the  Constitution  of 
West  Vir^nia,  nor  the  assent  of  the  legislature 
of  Virginia,  nor  the  consent  of  Congress,  had 
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any  application  whatever  to  the  second  distri 
For  though  the  2d  section  of  the  first  arti 
of  the  new  Constitution  had  proposed  to 
elude  it,  the  proposal  was  accompanied  wi 
conditions  which  were  not  complied  with ;  a^ 
when  that  Constitution  was  presented  to  G 
gress  for  approval,  the  proposal  had  already 
been  rejected,  and  had  no  significance  or  effee 
whatever. 

I  am  authorized  to  say  that  Mr.  Juatie 
ClUf  ord  and  Mr.  Justice  Field  concur  in  thii 
dissent. 


♦JUSTO  GARCIA  y  LEON,P«/f.  in  Err,,  [•ISI^ 

V, 

MARIANO  GALCERAN. 
JUSTO  GARCIA  y  LEON,  Plff.  in  Err^ 

V, 

MANUAL  PIJUAN. 
JUSTO  GARCIA  y  LEON,  Plff,  in  Err^ 

V. 

JUAN  OLIVER. 

(See  S.  C.  11  Wall.  185-192.) 

Suits  by  mariners  to  recover  wages — where 
brought — mariners  m^y  waive  lien  and  sue 
in  state  court — suits  against  sureties. 

Mariners,  in  suits  to  recover  their  wasres.  may 
proceed  against  the  owner  or  master  of  the  ship  in 
personam,  or  they  may  proceed  in  rem  against  the 
ship,  or  ship  and  freight,  at  their  election. 

The  mariner  may  proceed  by  libel  in  the  district 
court,  or  by  an  action  at  law.  either  in  the  circuit 
court,  or  in  a  state  coort,  as  in  other  causes  of  ac- 
tion cognisable  in  the  state  and  Federal  courts,  ex- 
ercising Jurisdiction  in  common-law  cases. 

Claims  of  the  kind  create  a  lien  upon  the  vessel 
under  the  laws  of  Louisiana,  similar  to  the  lien 
which  arises  in  such  cases  under  the  maritime  law. 

Common-law  remedies  are  not  competent  to  en- 
force a  maritime  lien  by  a  proceeding  in  rem  and, 
consequently,  the  Jurisdiction  in  such  cases  is  ex- 
clusively in  the  district  courts. 

Even  where  a  maritime  lien  arises,  the  injured 
party  may  waive  his  lien,  and  may  resort  to  his 
common  law  remedy  in  the  state  court,  against  the 
owner  of  the  vessel. 

Suit  may  be  brought  in  the  state  court  against 
sureties  in  a  bond  given  to  release  proi^rty  from  a 
writ  of  sequestration. 

[Nos.  85,  86,  92.] 
Submitted  Feb.  6,  1871.    Decided  Mar.  6,  1871. 

IN  ERROR  to  the  Seventh  Judicial  District 
Court  of  the  State  of  Louisiana. 

Petitions  in  these  cases  were  filed  in  the  dis- 
trict court  in  and  for  the  parish  of  Orleans  in 
the  state  of  Louisiana,  by  the  defendants  in 
error,  for  moneys  alleged  to  be  due  them  upon 
certain  bonds  given  as  security  in  the  course 
of  legal  proceedings  therefor,  had  for  the  col- 
lection of  sailors'  wages.  Judgments  having 
been  given  for  the  plaintitfs,  the  defendant  sued 
out  these  writs  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Caleb  Cnshias  and  John  T.  Drew, 
for  plaintiff  in  error: 

Even  if  the  state  court  could  entertain  a 
personal  action  against  the  owner,  it  had  no  ju- 
risdiction over  the  vessel  by  conservatory  writ 
and  proceeding  in  rem,  to  enforce  a  maritime 
lien  by  seizure  before  judgment. 

This  question  seems  to  be  settled  in  a  late 
case  of  The  Belfast  y.  Boon,  7  Wall.  624,  19 
L.  ed.  266;  and  in  the  case  of  The  Moses  Tay- 
lor, 4  Wall.  411,  18  L.  ed.  397. 
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fitriog  no  jurisdiction,  therefore,  over  the 
fv«el  in  m  proceeding  in  rem,  a  judicial  bond, 
gncB  in  that  court  for  its  delivery,  is  null  and 
roid;  and  the  court  having  no  authority  of  law, 
«r  jurisdiction  of  the  subject-matter,  the  order 
fif  tW  eonrt  to  bond  is  also  an  absolute  nullity. 

"lie  mle  that  as  one  binds  himself  he  must 
neaaiB  bound,  may  be  true  in  mere  conven- 
tioBal  obligations;  but  the  effect  of  judicial 
bonds  most  be  tested  by  the  law  directing  them 
to  be  tmken.  That  which  is  superadded  must 
W  rejected,  and  that  which  is  omitted  supplied. 
So,  if  there  be  no  law  authorizing  such  a  bond 
to  be  Uken,  or  if  the  prerequisite  required  for 
!be  taking  thereof  be  not  fulfilled,  the  bond 
fiH  not  bind ;  there  is  error,  and  the  considera- 
tiot  ftib."  2  Hennen,  La.  Big.  new  ed.  p. 
1023,  rer6o  6. 

•  Xo  counsel  appeared  in  this  court  for  the 
d^endtnts  in  error,  but  an  argument  was  filed 
br  tbem,  of  which  the  following  is  an  abstract : ) 
'  Tbe  owner  of  the  vessel  sequestered  was  per- 
foaillj  sued  and  cited,  and  in  due  course  of 
Uw.  judgments  were  rendered  by  default  against 
bin  in  per$onam,  for  the  amoimts  claimed, 
vith  the  mariner's  lien  and  privilege  upon  the 
property  sequestered. 

Oa  the  return  of  the  sheriff,  that  the  prop- 
erty bonded  could  not  be  found,  suits  were  then 
kvoi^t  in  the  same  court  by  the  defendants  in 
error,  to  enforce  in  personam  the  obligation  of 
nid  forthcoming  bonds  against  the  surety 
tbereoo,  and  after  the  question  of  jurisdiction 
wu  urged  and  overruled,  judgments  were  ren- 
dered tit  pertofiam,  in  favor  of  the  defendants 
IB  error,  against  said  surety,  for  the  amounts 
iitd  bj  the  original  judgments. 

Tbe  right  of  mariners  to  bring  suits  in  per- 
tonam  tgainst  the  owners  of  the  vessel  on  which 
tbfT  have  earned  their  wages,  in  the  state 
«uts,  is  expressly  reserved  to  them  by  the  ju- 
dicitry  act  of  1789,  under  the  proviso,  "sav- 
ing to  suitors,  in  all  cases,  the  right  of  a  com- 
wmlaw  remedy,  where  the  conamon  law  is 
eoBoetent  to  give  it." 

Toe  writ  of  sequestration  was  issued  as  a 
DCflie  or  conservatory  process,  to  preserve  in- 
tact, pendente  Ute,  a  lien  and  privilege  granted 
by  law;  and  to  secure  the  presence  of  the  vrss- 
k1  within  the  territorial  jurisdiction  of  the 
itite  eourt,  tmtil  after  the  final  judgments,  to 
be  then  subjected  to  execution  and  sale.  Said 
writ  was  as  lawful  as  the  suit  itself,  to  which 
it  wu  a  mere  appendage  or  incident,  and  as 
tbe  writ  of  fieri  facias  issued  on  said  personal 
jodgments,  and  of  which  said  writ  of  sequestra- 
tion was  the  mere  precursor. 

Tbe  only  thing  which  the  Federal  Constitu- 
tioo  and  the  judiciary  act  of  1789  seem  to  have 
taken  away  from  the  state  courts  is  the  co^- 
■ianee  of  dvil  causes  of  admiralty  and  mari- 
time jurisdiction,  when  the  same  are  sought  to 
be  brought  solely  in  rem,  against  the  offending 
^eael  itself  as  a  party  defendant  to  the  suit. 

Tbe  writ  of  sequestration  has  no  analogy 
wbatarer  with  the  admiralty  process,  as  under- 
stood and  defined  by  writers  on  admiralty  law. 

See  art  269  et  seq.  of  the  Louisiana  Code  of 
Practice. 

"When  properly  brought,  the  suit  is  against 
the  owners  of  the  vessel ;  and  in  states  where 
there  are  attachment  laws,  the  plaintiff  may  at- 
tach any  property  not  exemptea  from  execution 
11  ?7mj 


belonging  to  the  defendant.  The  vessel  is  held 
under  the  attachment  as  the  property  of  the  de- 
fendant, and  not  as  the  offending  thing,  as  in 
the  case  of  a  proceeding  in  rem"  The  Belfast 
V.  Boon,  7  Wall.  645,  19  L.  ed.  272. 

"The  distinguishing  and  characteristic  fea- 
ture of  such  a  suit  (one  in  rem)  is,  that  the  ves- 
sel or  thine  proceeded  against  is  itself  seized 
and  impleaded  as  the  defendant.  It  is  this  do- 
minion of  the  suit  in  admiralty  over  the  vessel 
or  thing  itself,  which  gives  to  tne  title  made 
under  its  decrees,  validity  against  the  whole 
world.  By  the  common-law  process,  whether 
of  mesne  attachment  or  execution,  property  is 
reached  onlv  through  a  personal  defendant, 
and  then  only  to  the  extent  of  his  title."  The 
Moses  Taylor,  4  Wall.  427,  18  L.  ed.  400. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Mariners  in  suits  to  recover  their  wages,  may 
proceed  against  the  owner  or  master  of  the  ship 
in  personam,  or  they  •may  proceed  in  [*'188 
rem  against  the  ship,  or  ship  and  freight,  at 
their  election. 

Where  the  suit  is  m  rem  against  the  ship,  or 
ship  and  freip^ht,  the  original  jurisdiction  of  the 
controversy  is  exclusive  in  tne  district  courts, 
as  provided  by  the  9th  section  of  the  judici- 
ary act;  but  when  the  suit  is  in  personam 
against  the  owner  or  master  of  the  vessel,  the 
mariner  may  proceed  by  libel  in  the  district 
court,  or  he  may,  at  his  election,  proceed  in  an 
action  of  law  either  in  the  circuit  court,  if  he 
and  his  debtor  are  citizens  of  different  states, 
or  in  a  state  court  as  in  other  causes  of  action 
cognizable  in  the  state  and  Federal  courts  ex- 
ercising jurisdiction  in  common-law  cases,  as 
provid^  in  the  11th  section  of  the  judiciary 
act.  1  Stat,  at  L.  78 ;  The  Belfast,  7  Wall.  642, 
644,  19  L.  ed.  271. 

He  may  have  an  action  at  law  in  the  case 
supposed  either  in  the  circuit  court  or  in  a  state 
court,  because  the  common  law,  in  such  a  case, 
is  competent  to  give  him  a  remedy,  and  where- 
ever  the  common  law  is  competent  to  give  a 
party  a  remedy  in  such  a  case,  the  right  to  such 
a  remedy  is  reserved  and  secured  to  suitors  by 
the  saving  clause  contained  in  the  9th  section 
of  the  judiciary  act. 

Services,  as  mariners  on  board  the  schooner 
Gallego,  were  rendered  by  each  of  the  appellees 
in  these  cases,  and  their  claims  for  wages  re- 
maining unpaid,  on  the  8th  of  August,  1868, 
they  severally  brought  suit  in  personam  against 
Joseph  Maristany,  the  sole  owner  of  the 
schooner,  to  recover  the  respective  amounts  due 
to  them,  as  wages  for  their  services  as  such 
mariners. 

Claims  of  the  kind  create  a  lien  upon  the  ves- 
sel under  the  laws  of  that  state  quite  similar  to 
the  lien  which  arises  in  such  cases  under  the 
maritime  law.  They  accordingly  applied  to 
the  court  where  the  suits  were  returnable  for 
writs  of  seouestration,  and  the  same  having 
been  grantea  and  placed  in  the  hands  of  the 
sheriff  for  service,  were  levied  upon  the 
schooner  as  a  security  to  respond  to  tne  judg- 
ments which  the  plaintiffs  m  the  respective 
suits  might  recover  ^against  the  owner  [*180 
of  the  vessel,  as  the  defendant  in  the  several 
suits. 

Such  a  writ  when  duly  issued  and  served  in 
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such  a  case  has  substantially  the  same  effect  in 
the  practice  of  the  courts  of  that  state  as  an 
attachment  on  mesne  process  in  jurisdictions 
where  a  creditor  is  authorized  to  employ  such 
a  process  to  create  a  lien  upon  the  property  of 
his  debtor  as  a  security  to  respond  to  his  judg- 
ment. Neither  the  writ  of  sequestration  nor 
the  process  of  attachment  is  a  proceeding  in 
rem,  as  known  and  practised  in  the  admiralty; 
nor  do  they  bear  any  analogy  whatever  to  such 
a  proceeding,  as  the  suit  in  all  such  cases  is  a 
suit  against  the  owner  of  the  property  and  not 
against  the  property  as  an  offending  thing,  as 
in  case  where  the  libel  is  in  rem  in  the  ad- 
miralty court  to  enforce  a  maritime  lien  in  the 
property. 

Due  notice  of  the  suit  was  given  to  the  de- 
fendant in  each  case,  and  he  appeared  and 
made  defense.  Pending  the  suits  the  schooner, 
which  had  previously  been  seized  by  the  sheriff 
under  the  writ  or  writs  of  sequestration,  was 
released  on  motion  of  the  defendant  in  those 
suits  and  was  delivered  into  his  possession,  he, 
the  defendant,  giving  a  bond  to  the  sheriff, 
with  surety,  conditioned  to  the  effect  that  he 
w^ould  not  send  the  property  out  of  the  juris- 
diction of  the  court  nor  make  any  improper 
use  of  it,  and  that  he  would  faithfully  present 
the  same  in  case  such  should  be  the  decree  of 
the  court,  or  that  he  would  satisfy  such  judg- 
ment as  should  be  recovered  in  the  suit. 

Judgment  was  recovered  by  the  plaintiff  in 
each  case  against  the  owner  of  the  schooner, 
and  executions  were  issued  on  the  respective 
judgments,  and  the  same  were  placed  in  the 
hands  of  the  sheriff.  Unable  to  find  any  prop- 
erty of  the  debtor  or  to  make  the  money,  the 
sheriff  returned  the  execution  unsatisfied,  and 
the  property  bonded  was  duly  demanded  both 
of  the  principal  obligor  and  of  the  present 
plaintiff  in  error,  who  was  the  surety  in  each 
of  the  forthcoming  bonds. 

Given,  as  the  bonds  were,  on  the  release  of 
the  schooner,  they  became  the  substitute  for 
190*]  the  property,  and  the  obligors  *ref using 
to  return  the  same  or  to  satisfy  the  judgments, 
the  respective  judgment  creditors  instituted 
suits  against  the  surety  in  those  bonds.  Service 
having  been  duly  made,  the  defendant  appeared 
and  filed  an  exception  to  the  jurisdiction  of 
the  court  in  each  case,  upon  the  ground  that 
the  cause  of  action  was  a  matter  exclusively 
cognizable  in  the  district  courts  of  the  United 
States,  but  the  court  overruled  the  exception 
and  gave  judgment  for  the  plaintiff ;  whereupon 
the  defendant  sued  out  a  writ  of  error  in  each 
case  and  removed  the  same  into  this  court. 

Briefly  stated,  the  defense  in  the  court  be- 
low was,  that  the  action  was  founded  on  a  bond 
given  for  the  sale  of  the  schooner  seized  imder 
admiralty  process  in  a  proceeding  in  rem,  over 
which  the  state  court  had  no  jurisdiction  ra- 
tione  matericBy  "and  that  the  bond  was  taken 
coram  non  judice  and  is  void."  Enough  has 
already  been  remarked  to  show  that  the  theory 
of  fact  assumed  in  the  exception  is  not  correct, 
as  the  respective  suits  instituted  by  the  mar- 
iners were  suits  in  personam  against  the  owner 
of  the  schooner,  and  not  suits  in  rem  against 
the  vessel,  as  assumed  in  the  exception.  Were 
the  fact  as  supposed,  the  conclusion  assumed 
would  follow,  as  it  is  well-settled  law  that 
common-law  remedies  are  not  appropriate  nor 
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competent  to  enforce  a  maritime  lien  by  a  pr 
ceeding  in  rem.  and,  consequently,  that  the  j 
risdiction  conferred  upon  the  district  courts, 
far  as  respects  that  mode  of  proceeding,  is 
elusive. 

State  legislatures  have  no  authority  to   cr 
ate  a  maritime  lien,  nor  can  they  confer 
jurisdiction  upon  a  state  court  to  enforce  suclm 
a  lien  by  a  suit  or  proceedings  in  rem,  as  prac- 
tised in  the  admiralty  courts;  but  whenever  sl 
maritime   lien   arises  the  injured  party    may 
pursue  his  remedy  by  a  suit  in  personam,  or  by 
a  proceeding  in  rem  at  his  election.     Such    ol 
party  may  proceed  in  rem  in  the  admiralty, 
and  if  he  elects  to  pursue  his  remedy  in  tha£ 
mode,  he  cannot  proceed  in  any  other  form,  its 
the  jurisdiction  of  the  admiralty  courts  is  ex- 
clusive in  respect  to  that  mode  of  proceeding", 
but  such  a  party  is  not  restricted  to  that  mode 
of  proceeding  even  in  the  admiralty  court,   as 
he  may  waive  his  lien  and  proceed  *in  [•lOl 
personam,  against  the  owner  or  master  of  the 
vessel  in  the  same  jurisdiction,  nor  is  he  com- 
pelled to  proceed  in  the  admiralty  at  all,  as  he 
may  resort  to  his  common-law  remedy  in  tho 
state  courts,  or  in  the  circuit  court,  if  he  and 
his  debtor  are  citizens  of  different  states. 

Suitors,  by  virtue  of  the  saving  clause  in  the 
9th  section  of  the  judiciary  act  conferring 
jurisdiction  in  admiralty  upon  the  district 
courts,  have  the  right  of  a  common-law  remedy 
in  all  cases  "where  the  common  law  is  compe- 
tent to  give  it."  and  the  common  law  is  as 
competent  as  the  admiralty  to  give  a  remedy- 
in  all  cases  where  the  suit  is  in  personam 
against  the  owner  of  the  property. 

Attempts  have  been  made  to  show  that  the 
opinion  of  the  court  in  the  case  of  The  Moses 
Taylor,  4  Wall.  411,   18  L.  ed.  397,  and  the 
opinion  of  the  court  in  the  case  of  The  Hine  v. 
Trevor,  4   Wall.   555,   18   L.   ed.  451,  are  in- 
consistent with  the  views  here  expressed;  that 
the  court  in  those  cases  do  not  admit  that  a 
party  in  such  a  case  can  ever  have  a  remedy  in 
a  state  court;  but  it  is  clear  that  every  such 
suggestion    is  without   foundation,   as  plainly 
appears  from  the  brief  explanations  given  in 
each   case   by   the   justice   who   delivered   the 
opinion  of  the  court.    Express  reference  is  made 
in  each  of  those  cases  to  the  clause  in  the  9th 
section   of   the   judiciary  act,   which  gives  to 
suitors   the    right    of   a    common-law   remedy 
where  the  common  law  is  con;petent  to  give  it, 
and  there  is  nothing  in  either  opinion,  when 
the  language  employed  is  properly  applied  to 
the    subject-matter   then    mider    consideration, 
in  the  slightest  degree  inconsistent  with  the 
more  elaborate  exposition  of  the  clause  subse- 
quently given  in  the  opinion  of  the  court  in  the 
case  of  The  Belfast,  7  Wall.  642,  19  L.  ed.  271, 
in  which  all  the  members  of  the  court  as  then 
constituted  concurred.    Those  explanations  are 
a  part  of  the  respective  opinions,  and  they  ex- 
pressly recognize  the  right  of  the  suitor 'to  his 
conmion-law  action  and  remedy  by  attachment, 
as  provided  in  the  saving  clause  of  the  9th  sec- 
tion of  the  judiciary  act. 

Common-law  remedies  are  not  competent  to 
enforce  a  maritime  lien  by  a  proceeding  in  rem 
and,  consequently,  the  •original  juris-  [•lOZ 
diction  to  enforce  sucli  a  lien  by  that  mode  of 
proceeding  is  exclusive  in  the  district  courts. 
which  is  precisely  what  was  decided  in  each  of 
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lite  tltree  eases  to  which  reference  is  made.    Au- 1 
t!>oritT,  therefore,   does  not   exist  in   a   state 
roart  to  hear   and  determine   a  suit  in  rem^ 
founded  upon  a  maritime  contract  in  which  a 
auuitime  lien  arises,  for  the  purpose  of  enforc- 
nz  such  a  Hen.     Jurisdiction  in  such  cases  is 
ndosirelj  in    the   district   courts,   subject   to 
ippeaJ  as  provided  in  the  acts  of  Congress,  but 
FQch  a  lien  does   not  arise  in  a  contract  for 
Buterials  and  supplies  furnished  to  a  vessel  in 
hn-  home  port,  and  in  respect  to  such  contracts 
It  is  competent   for  the  states  to  create  such 
lieos  as  toeir  leg'islatures  may  deem  just  and 
fTpedient,  not    amounting   to  a   regulation   of 
-ogunerce,  and   to  enact  reasonable  rules  and 
n^rolations  prescribing  the  mode  of  their  en- 
forcement.    The  Belfast,  7  Wall.  643,  19  L.  ed. 
*7l.  The  8t,  Lawrence,  1  Black,  529,  17  L.  ed. 

m. 

Era  where  a  maritime  lien  arises,  the  in- 
jired  party,  if  be  sees  fit,  may  waive  his  lien 
tod  proceed  by  a  libel  in  personam  in  the  ad- 
miralty, or  he  may  elect  not  to  go  into  ad- 
Diitlty  at  all,  and  may  resort  to  his  common- 
Uw  rosedy,  as  the  plaintiffs  in  these  cases  did, 
to  the  subordinate  court.  They  brought  their 
salts  in  the  state  court  against  the  owner  of 
tb^  schooner,  as  they  had  a  right  to  do,  and 
karing  obtained  judgments  against  the  defend- 
ant, they  might  levy  their  executions  upon  any 
property  belonging  to  him,  not  exempted  from 
ittachment  and  execution,  which  was  situated 
m  that  jurisdiction. 

rndouhtedly  they  might  also  resort  to  the 
bond  given  when  the  schooner  was  released, 
M  tbcy  were  not  compelled  to  do  so  if  the 
fheriff  could  find  other  property  belonging  to 
tbe  debtor.  By  the  return  of  the  sheriff  it  ap- 
petiB  that  other  property  to  satisfy  the  execu- 
tions could  not  be  found,  and  under  those  cir- 
cmstances  they  brought  these  suits  against 
tW  surety  in  those  bonds,  as  they  clearly  had 
a  rifrht  to  do,  whether  the  Question  is  tested  by 
the  laws  of  Congress  or  the  decisions  of  this 
coort. 

Judgment  affirmed. 


THB     GERMANIA       FIRE       INSURANCE 
COMP^VNY,  Plff.  in  Err,, 

V. 

JOHN   R.   FRANCIS. 
(See  S.  C.  11  Wall.  210-216.) 

• 

Averment  of  citizenship  of  corporation — is  citi- 
zen only  of  state  creating  it — effect  of  want 
of  jurisdiction  of  court  below. 

Where  the  declaration  avers  that  the  defendant 
It  a  corporation  created  by  an  act  of  the  leelsla- 
tore  of  the  state  of  New  York,  located  in  Missls- 
iippi.  and  doing  bnsiness  there  under  the  laws  of 
tke  state,  this,  in  legal  effect,  is  an  averment  that 
tbe  dffeodant  was  a  citizen  of  New  Yorlc. 

A  corporation,  although  it  may  be  permitted  to 
transact  business  where  Us  charter  does  not  op- 
^rat^  cannot  on  that  account  acquire  a  residence 
t^ere. 

Hliere  the  declaration  is,  on  its  face,  bad  in  not 
rikr.wtog  that  one  of  the  parties  to  the  suit  was  a 

XoTt — Citizenship  of  corporations  with  refer- 
t»c«  to  imrisdiction  of  courts  over  them — see  notes, 
3  L  «L  U.  a  36 ;  27  L.  ed.  U.  S.  87  ;  6  C.  C.  A.  174. 
11  Wall. 


citizen  of  Mississippi,  the  district  court  had  no 
jurisdiction  to  try  It. 

Where  the  court  below  has  no  Jurisdiction  to  try 
the  case,  its  judgment  will  be  reversed. 

[No.  82.] 

Argued  Feb,  24,  1871,     Decided  Mar,. 6,  1871. 

T  N  ERROR  to  the  District  Court  of  the  United 
L  states  for  the  District  of  Mississippi. 

Suit  was  brought  in  the  circuit  court  of 
Monroe  county,  state  of  Mississippi,  by  the 
defendant  in  error,  to  recover  insurance  upon 
a  certain  stock  of  merchandise.  Upon  the  peti- 
tion of  the  plaintiff,  the  case  was  removed  to 
the  district  court  of  the  United  States  for  the 
northern  district  of  Mississippi. 

Judgment  having  been  given  for  the  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs,  J.  M.  Carlisle  and  J.  D.  Mc- 
Pherson,  for  plaintiff  in  error: 

The  question  is  here  distinctly  raised,  wheth- 
er the  Federal  court  acquired  jurisdiction  by 
the  transfer  ordered  and  made,  as  hereinbe- 
fore stated. 

There  is  but  one  act  of  Congress  authorizing 
the  plaintiff  to  remove  his  cause  from  the  state 
to  the  Federal  court;  that  is  the  act  of  Mar.  2, 
1867.  14  Stat,  at  L.  558.  And  this  act  in  ex- 
press terms,  authorizes  the  transfer  only  when 
one  party  is  a  citizen  of  the  state  in  which  the 
suit  is  brought,  and  the  other  party  is  a  citizen 
of   a   different   state. 

In  the  case  at  bar^  neither  in  the  declaration 
nor  elsewhere  was  it  made  to  appear  that  either 
party  was  a  citizen  of  Mississippi.  On  the 
contrary,  the  declaration  filed  in  the  district 
court,  averred  in  express  terms,  that  the  plain- 
tiff was  a  citizen  of  Illinois;  and  also  averred, 
in  legal  effect,  that  the  defendant  was  a  citizen 
of  New  York  by  averring  that  it  was  a  corpora- 
tion created  by  an  act  of  the  legislature  of 
New  York. 

B,  Go.  V.  Wheeler,  1  Black,  286,  17  L.  ed. 
130;  B.  Co,  V.  Letson,  2  How.  497. 

The  averment  that  the  defendant  was  doing 
business  in  Mississippi,  under  the  laws  of  that 
state,  can  have  no  effect  upon  the  jurisdiction 
of  the  Federal  courts,  which,  under  the  Con- 
stitution and  statutes  of  the  United  States,  de- 
pends solely  on  citizenship. 

Messrs.  T.  A,  Hendricks,  D,  W.  Voorhees, 
and  R.  N,  Bishop,  for  defendant  in  error: 

The  jurisdictional  facts  in  this  case  are  con- 
tained in  the  averments  in  the  petition:  **That 
said  defendant  is  a  corporation,  with  agents 
and  officers  in  said  state  of  Mississippi, 
here  residing  and  transacting  the  business  of 
insurance,  for  which  said  company  was  incor- 
porated," and  in  the  declaration  as  "a  cor- 
poration created  by  an  act  of  the  legislature  of 
the  state  of  New  York,  located  in  the  city  of 
Aberdeen  and  state  of  Mississippi,  in  the  dis- 
trict aforesaid,  under  and  by  virtue  of  the  laws 
of  Mississippi." 

These  averments  are  substantially  the  same, 
and  present  the  question:  Is  a  corporation 
with  agents  and  officers  residing,  located,  and 
doing  business  in  a  state,  under  and  by  virtue 
of  its  laws  and  suable  there,  a  citizen  of  that 
state  under  the  act  of  Mar.  2,  1867  ? 

It  is  believed  that  the  exact  point  raised  here 
has  never  been  decided  by  this  court.    The  t^vo 
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cases  cited  by  plaintiff  in  error  do  not  decide  it, 
though  they  throw  considerable  light  on  it.  But 
in  neither  of  these  cases  do  thev  establish  a  test 
or  criterion  for  the  locality  of  a  citizenship)  of 
a  corporation,  nor  do  they  describe  a  similar 
state  of  facts  to  those  exisiting  in  this  case. 

In  this  case  the  plaintiff  in  error  was  created 
by  the  state  of  New  York,  and  has  its  principal 
place  of  business  there.  But  it  was  so  created, 
not  to  exist  in  New  York  alone,  not,  in  the 
words  used  in  Letaon's  Case  ''to  perform  its 
functions"  "under  the  authority  of  that  state," 
but  expressly  "to  perform  its  functions"  in 
other  states  and  under  their  authority,  wher- 
ever it  could  get  permission. 

This  court,  in  Letaon's  Case,  2  How.  497, 
658,  says: 

"Lord  Coke  says:  Every  corporation  and 
body  politic  residing  In  any  county,  riding,  city 
or  town  corporate,  or  having  lands  or  tene- 
mente  in  any  shire,  qua  propriis  manihus  et 
sumptibua  possident  ei  habent,  are  said  to  be 
inhabitente  within  the  purview  of  the  stetute." 

In  the  case  of  King  v.  Gardner,  in  Cowp.  79, 
a  corporation  was  decided  by  the  court  of  K. 
B.  to  come  within  the  description  of  occupiers 
or  inhabitente. 

In  The  Bank  v.  Deveauw,  the  case  most  re- 
lied upon  for  the  doctrines  contended  for  by  the 
plaintiff  in  error,  it  is  said  of  a  corporation: 
"This  ideal  existence  is  considered  as  an  in- 
habitant, when  the  general  spirit  and  purpose 
of  the  law  require  it."  If  it  be  so  for  the 
purposes  of  texation,  why  is  it  not  so  for  the 
purposes  of  a  suit  in  the  circuit  court  of  the 
United  States,  when  the  plaintiff  has  the  prop- 
er residence?  Certeinly,  the  spirit  and  purpose 
of  the  law  require  it. 

It  had,  therefore,  the  quality  of  residence  in 
Mississippi. 

It  had  removed  and  assumed  an  existence 
there  "under  and  by  virtue  of  the  laws  of 
Mississippi."    See  R.  S.  of  Miss.  ch.  Insurance: 

That  a  corporation  can  have  no  legal  exist- 
ence beyond  the  limits  of  the  state  incorporat- 
ing it  has  been  repeatedly  decided  and  is  true, 
if  there  is  no  further  action  on  the  part  of 
other  stetes. 

But  when  a  corporation  created  by  one  stete 
for  the  express  purpose  of  transacting  its  busi- 
ness in  such  other  stetes  as  wiU  admit  it,  by 
the  express  statutory  permission  and  authority 
of  another  stete,  sends  its  officers  and  agents 
into  such  state,  or  appointe  citizens  and  resi- 
dents of  that  state  its  officers  and  agente,  ac- 
cepte  the  laws  and  conditions  annexed  by  that 
stete  to  ite  admission — one  of  which  is  that  it 
shall  be  suable  there,  and  to  which  it  in  writ- 
inff  expressly  consents — then  it  would  seem, 
both  in  fact  and  in  law,  to  exist  in  that  stete, 
and  te  be  a  citizen  there  for  the  purpose  of 
suing  and  being  sued,  which  is  the  only  quality 
and  attribute  of  citizenship  a  corporation  has 
ever  been  held  te  possess.  It  has,  therefore, 
the  quality  of  suability  in  that  state. 

It  had  assented  te  the  conditions  in  the  stet- 
utes  of  Mississippi  and  in  return,  therefore,  it 
was  authorized  and  empowered  by  Mississippi 
to  do  business  here.  Ite  power  to  perform  its 
functions  in  the  stete  of  Mississippi,  and  to 
exist  there,  are,  therefore,  derived  from  that 
stete,  and  it  has  te  that  extent  at  least  ite  in- 
corporation (by  which  is  meant  its  grant  of 
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power)  from  the  stete  of  Mississippi,  and 
that  quality  of  citizenship  there. 

The  cases  cited  by  plaintiff  in  error  L^t; 
Case,  supra f  and  R.  Co.  v.  Wheeler,  1   BlacI 
286,  17  L.  ed.  130,  do  not  conflict  with    tl 
view. 

In  Let  son*  s  Case,  2  How.  497,  the  court  d< 
cides:  "A  corporation  created  by  a  state 
perform  its  functions  under  the  authority 
that  state,  and  only  suable  there,  though  it  majl 
have  members  out  of  the  state,  seems  to  us  iuc, 
be  a  person,  though  an  artificial  one.  inhabit^ 
ing  and  belonging  to  that  stete  and,  therefore^ 
entitled  for  the  purpose  of  suing  and  bein^j 
sued  te  be  deemed  a  citizen  of  that  stete." 

This  is  the  definition  of  a  corporation  which 
is  a  citizen  of  a  particular  stete  for  a  particu^ 
lar  purpose.  The  plaintiff  in  error  was  nofc 
created  to  perform  ite  functions  under  the  au- 
thority of  New  York  alone,  but  in  any  other 
stete  under  its  authority.  Neither  is  it  only 
suable  there— in  New  York.  But  by  the  law  of 
Mississippi  (stetutes  on  insurance  above  cited) 
it  is  made  suable  in  that  state, — required  to 
give  ite  written  consent  thereto,  which  this 
court  will  conclusively  presume,  it  has  done. 
It  does  not,  therefore,  imder  this  decision,  be- 
come exclusively  a  citizen  of  New  York. 

In  the  second  case  cited,  R.  Co,  v.  Wheeler, 
supra,  the  corporation,  plaintiff  in  error,  at-' 
tempted  to  fix  a  criterion  by  which  the  citizen- 
ship of  a  corporation  could  be  located,  and  fixed 
upon  the  locality  of  its  principal  place  of  busi- 
ness, as  the  test.  The  court  decided  that  that 
was  not  an  exclusive  test  of  quality,  and  the 
fact  that  ite  principal  place  of  business  was  in 
Ohio,  did  not  make  it  a  citizen  of  Ohio. 

Courte  have  nowhere  decided  that  the  mere 
fact  of  incorporation  in  a  particular  state 
alone,  made  it  a  citizen  of  that  stete. 

Mr.  Justice  Darts  delivered  the  opinion  of 
the  court: 

The  only  point  in  this  case,  which  we  are  re- 
quired te  notice,  relates  to  the  lurisdiction  of 
the  district  court  te  hear  and  determine  it. 

The  act  of  Congress  of  March  2,  1867  (14 
Stet.  at  L.  558),  which  allows  a  plaintiff, 
under  certein  circumstances,  to  remove  his 
cause  from  the  stete  te  the  Federal  court,  au- 
thorizes the  transfer  only  when  one  party  is  a 
citizen  of  the  state  in  which  the  suit  is 
brought  and  the  other  party  is  a  citi- 
zen of  a  different  state.  In  this  case,  while 
it  appears  on  the  face  of  the  declaration  that 
the  plaintiff  is  a  citizen  of  Illinois,  it  does  not 
appear  that  the  defendant  is  a  citizen  of  Miss- 
issippi. This  being  so,  it  is  not  necessary  to 
notice  the  subsequent  pleadings,  because  if  the 
court  can  see,  on  the  case  made  b^  the  plain- 
tiff in  his  declaration,  that  the  district  court 
acquired  no  jurisdiction  over  it,  it  is  bound  to 
reverse  the  judgment  and  direct  the  district 
court  te  remand  the  cause  te  the  stete  court  in 
which  it  was  instituted.  Pollard  v.  Dwight,  4 
Cranch,  429. 

•If  the  declaration  had  averred  the  [*21S 
citizenship  of  the  parties  to  be  as  the  law  re- 
quires it,  the  jurisdiction  of  the  district  court 
would  have  attached,  and  we  would  be  required 
te  look  further  inte  the  record  in  order  to  as- 
certein  whether  the  defendant  had  raised  the 
question  of  jurisdiction  in  season  te  avail  it- 
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vCf  of  tlie  objecti<m  in  this  cdurt.    De  Sohry  v. 
r^oUem,  3  Wall.  423,  18  L.  ed.  264. 

Ibe  decUratioti  avers  that  the  plaintiff  in 
TTor  (the  def aidant  in  the  court  below)  is  a 
xfpontion  created  hj  an  act  of  the  legislature 
9f  the  state  of  New  York,  located  in  Aberdeen, 
Missiflsippi,  and  doin^  business  there  under  the 
iftvs  of  the  state,  lliis,  in  legal  effect,  is  an 
iTTDOit  tiiat  the  defendant  was  a  citizen 
ef  Nev  York,  because  a  corporation  can 
kvf  no  legal  existence  outside  of  the  sov- 
fffipty  hr  which  it  was  created.  Ohio  d 
yi$L  R.  Co.  V.  Wheeler,  1  Black,  286,  17  L. 
•i  130;  Louisville  R,  Co.  v.  Letson,  2  How. 
417.  Its  Dlace  of  residence  is  there,  and  can  be 
Kffiere  Mse.  Unlike  a  natural  person,  it  can- 
s«t  diflAge  its  domicil  at  will  and,  although  it 
:-iT  be  permitted  to  transact  business  where 
in  chuier  does  not  operate,  it  cannot  on  that 
Hcooit  acquire  a  residence  there. 

As«  therefore,  the  declaration  is,  on  its  face, 
M  ia  Dot  showing  that  one  of  the  parties  to 
tk  suit  was  a  citizen  of  Mississippi,  it  follows 
tkt  the  transfer  of  the  cause  was  not  author- 
hrd  br  hw  and  that  the  district  court  had  no 
jarWictioii  to  try  it. 

nw  ptdgment  of  the  District  Court  is  re- 
tmd  smd  the  cause  is  remanded  to  that  court, 
ritk  mttructions  to  transmit  it  to  the  Circuit 
fowt  of  Monroe  County,  for  further  proceed- 
•ft «  eomiformity  to  law  and  justice. 


ALEXANDER  Y.  P.  GARNETT,  Claimant  of 
Certain  Real  Estate,  Plff,  in  Err., 

UNITED  STATES. 
(Bee  S.  C.  11  Wall.  256-259.) 

Wn<  of  oiTor  in  District  of  Columbia — appel- 
late jurisdiction  of  this  court. 

A  writ  of  error  lies  from  the  supreme  court  of 
tie  District  of  Columbia  to  the  district  court  of 
tint  Dlrtrlct. 

Tbis  court  can  revise  Judflrments  of  such  district 
wrt,  only  ifter  they  have  been  the  subject  of  re- 
^^  bj  iDch  supreme  court,  and  then  only  in  con- 
Mttfao  with  the  action  of  that  court  In  afBrmlng 
vmeiilitic  them. 

[Nos.  14,  15.] 

ifpKi  Jan.  91,  Feb.  1,  1869.  Re-argued  Feb. 
S.  9,  1871.     Decided  Mar.  6,  1871. 

TK  ERROR  to  the  Supreme  Court  of  the  Dis- 
1  trwt  of  Columbia. 

This  ctse  arose  upon  a  libel  on  information 
^  IB  the  supreme  court  of  the  District  of  Col- 
5Bd>ii,  sitting  as  a  district  court  of  the  United 
SWes  in  an^  for  said  District  of  Columbia, 
for  the  confiscation  of  certain  real  estate  of  the 
pUintiff  in  error.  A  decree  of  condemnation  of 
»n  the  estate  of  the  defendant  the  plaintiff  in 
*nw  here,  having  been  entered  in  that  court, 
tbe  sud  defendant  sued  out  a  writ  of  error  to 
tke  wpreme  court  of  said  District  of  Columbia, 
■ttJBif  as  a  circuit  court  of  the  United  States, 
by  whadi  court  the  said  writ  of  error  was  dis- 
BKMd.  Thereupon,  the  said  defendant  sued 
«t  this  writ  of  error. 

IV  ease  is  sufficiently  stated  by  the  court. 

The  argnm^it  of  the  case  upon  the  merits 
*u  sobsUntialiy  the  same  as  in  the  case  of 
lf«^ei<^h  T.  aaiied  States,  post,  80, 


Messrs.  O.  CnahliiK,  W.  W.  Boyce,  and  B. 
R.  Cnrtia,  for  plaintiff  in  error. 

Messrs.  Hoar,  Atty.-Gen.,  Field,  Asst.  Atty.- 
Oen.,  first  argued  the  case,  afterwards  Aker- 
man,  Atty. -Oen.,  and  Bristow,  Solicitor  Oen., 
reargued  for  defendants  in  error  at  above  dates. 

Mr.  Justice  Sxvayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  District  of  Columbia. 

•The  original  proceeding  was  institut-  [•258 
ed  in  the  district  court  of  the  United  States  for 
same  territory.  Its  object  was  to  procure  the 
condemnation  and  sale  of  the  property  of  the 
plaintiff  in  error,  described  in  the  libel  of  the 
United  States,  pursuant  to  the  provisions  of 
the  act  of  Congress  of  July  17th,  1862,  en- 
titled "An  Act  to  Suppress  Insurrection,  to 
Punish  Treason  and  Kebellion,  to  Seize  and 
Confiscate  the  Property  of  Rebels,  and  for 
Other  Purposes.*'  The  libel  alleged  that  the 
property  belonged  to  Gamett,  and  that  he  was 
within  three  of  the  categories  defined  in  the  5th 
section,  which  rendered  it  liable  to  be  proceed- 
ed against  in  the  manner  prescribed.  His  of- 
fenses were  specifically  set  forth.  The  property 
was  condemned  and  sold.  Gamett  sued  out  a 
writ  of  error  from  the  supreme  court  of  the 
District  of  Columbia.  The  attorney  of  the 
United  States  filed  a  motion  to  dismiss  the 
writ.  The  court  dismissed  it  upon  the  ground 
that  a  writ  of  error  would  not  lie  from  that 
court  to  the  district  court.  Gamett  excepted. 
His  bill  of  exceptions  is  found  in  the  record. 

This  is  the  only  point  in  the  case  which  we 
have  found  it  necessary  to  consider.  In  coin- 
ing to  this  conclusion  the  learned  court  fell 
into  an  error. 

The  case  was  decided  prior  to  the  decision 
of  this  court  in  Ex  parte  Bradley,  7  Wall.  364, 
19  L.  ed.  214.  It  was  not  seriously  controvert- 
ed by  the  counsel  for  the  defendants  in  error, 
in  the  argument  at  the  bar,  that  this  authority 
is  conclusive  upon  the  subject.  The  proposi- 
tion is  too  clear  to  require  discussion.  Error, 
and  not  appeal  was  the  proper  revisory  rem- 
edy. Armstrong's  Foundry,  6  Wall.  766,  18 
L.  ed.  882.  The  other  objections  taken  to  the 
writ  are  also  without  validity.  The  order  dis- 
missing it  must,  therefore,  be  reversed.  This  will 
restore  the  case  to  the  place  it  occupied  before 
the  supreme  court  of  the  District  of  Columbia, 
when  the  order  dismissing  it  was  made.  As 
that  court  did  not  pass  upon  the  alleged  errors 
of  the  district  court,  we  cannot  consider  them. 
Our  province  is  to  exercise  appellate  jurisdic- 
tion touching  the  proceedings  of  the  supreme 
court  of  the  district.  We  can  •examine  [*259 
those  of  the  district  court  only  after  they  have 
been  the  subject  of  review  by  the  supreme 
court,  and  then  only  in  connection  with  the  ac- 
tion of  that  court  in  affirming  or  reversing 
them.  We  cannot  regard  them  until  they  have 
received  the  impress  of  the  judgment  of  the 
higher  local  court. 

The  order  dismissing  the  writ  of  error  is  re- 
versed, and  the  ca/use  will  be  remanded  to  the 
Supreme  Court  of  the  District  of  Columbia, 
with  directions  to  proceed  in  the  cause  in  con- 
formity to  lawm 
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cases  cited  by  plaintiflf  in  error  do  not  decide  it, 
though  they  throw  considerable  light  on  it.  But 
in  neither  of  these  cases  do  thev  establish  a  test 
or  criterion  for  the  locality  of  a  citizenship  of 
a  corporation,  nor  do  they  describe  a  similar 
state  of  facts  to  those  exisiting  in  this  case. 

In  this  case  the  plaintiflf  in  error  was  created 
by  the  state  of  New  York,  and  has  its  principal 
place  of  business  there.  But  it  was  so  created, 
not  to  exist  in  New  York  alone,  not,  in  the 
words  used  in  Let8on*8  Case  "to  perform  its 
functions"  "under  the  authority  of  that  state," 
but  expressly  "to  perform  its  functions"  in 
other  states  and  under  their  authority,  wher- 
ever it  could  get  permission. 

This  court,  in  Letaon'a  Case,  2  How.  497, 
658,  says: 

"Lord  Coke  says:  Every  corporation  and 
body  politic  residing  in  any  county,  riding,  city 
or  town  corporate,  or  having  lands  or  tene- 
ments in  any  shire,  qua  propriis  manihus  et 
sumptihua  posaident  et  hcLbeni,  are  said  to  be 
inhabitants  within  the  purview  of  the  statute." 

In  the  case  of  King  v.  Gardner,  in  Cowp.  79, 
a  corporation  was  decided  by  the  court  of  K. 
B.  to  come  within  the  description  of  occupiers 
or  inhabitants. 

In  The  Bank  v.  Deveaux,  the  case  most  re- 
lied upon  for  the  doctrines  contended  for  by  the 
plaintiff  in  error,  it  is  said  of  a  corporation: 
"This  ideal  existence  is  considered  as  an  in- 
habitant, when  the  general  spirit  and  purpose 
of  the  law  require  it."  If  it  be  so  for  the 
purposes  of  taxation,  why  is  it  not  so  for  the 
purposes  of  a  suit  in  the  circuit  court  of  the 
united  States,  when  the  plaintiff  has  the  prop- 
er residence?  Certainly,  the  spirit  and  purpose 
of  the  law  require  it. 

It  had,  therefore,  the  quality  of  residence  in 
Mississippi. 

It  had  removed  and  assumed  an  existence 
there  "under  and  by  virtue  of  the  laws  of 
Mississippi."    See  R.  S.  of  Miss.  ch.  Insurance: 

That  a  corporation  can  have  no  legal  exist- 
ence beyond  the  limits  of  the  state  incorporat- 
ing it  has  been  repeatedly  decided  and  is  true, 
if  there  is  no  further  action  on  the  part  of 
other  states. 

But  when  a  corporation  created  by  one  state 
for  the  express  purpose  of  transacting  its  busi- 
ness in  such  other  states  as  wiU  admit  it,  by 
the  express  statutory  permission  and  authority 
of  another  state,  sends  its  officers  and  agents 
into  such  state,  or  appoints  citizens  and  resi- 
dents of  that  state  its  officers  and  agents,  ac- 
cepts the  laws  and  conditions  annexed  by  that 
state  to  its  admission — one  of  which  is  that  it 
shall  be  suable  there,  and  to  which  it  in  writ- 
ing expressly  consents — then  it  would  seem, 
both  in  fact  and  in  law,  to  exist  in  that  state, 
and  to  be  a  citizen  there  for  the  purpose  of 
suing  and  being  sued,  which  is  the  only  quality 
and  attribute  of  citizenship  a  corporation  has 
ever  been  held  to  possess.  It  has,  therefore, 
the  quality  of  suability  in  that  state. 

It  had  assented  to  the  conditions  in  the  stat- 
utes of  Mississippi  and  in  return,  therefore,  it 
was  authorized  and  empowered  by  Mississippi 
to  do  business  here.  Its  power  to  perform  its 
functions  in  the  state  of  Mississippi,  and  to 
exist  there,  are,  therefore,  derived  from  that 
state,  and  it  has  to  that  extent  at  least  its  in- 
corporation   (by  which  ip  ^ ^  " 
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reverse  the  judgment  and  direc 
court  to  remand  the  cause  to  the 
which  it  was  instituted.    Pollard 
Cranch,  429. 

*If  the  declaration  had  averre 
citizenship  of  the  parties  to  he  at 
quires  it^  the  jurisdiction  of  the  d 
would  have  attached,  and  we  wn''»'^ 
to  look  further  'V^-    • 
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skfar,  upon  any  principle  that  I  am  aware  of. 
Xoir.  wms  it  not  proper  that  this  court  of  the 
Vutfd  States  should  consider  the  question 
vbether  MeVei£^h  had  committed  the  offenses 
«llf^  in  the  nbel,  to  cause  the  forfeiture  of 
this  property?  Did  not  CJongress  intend,  when 
It  otacted  this  law,  that  that  should  be  con- 
cidered,  and  considered  in  every  case? 

La  the  case  of  Hardiman  v.  Harris,  reported 
in  14  How.  334,  Mr.  Justice  Daniel,  who  gave 
the  opinion  of  the  court,  shows  that  it  is  a 
fhndple  of  universal  jurisprudence  which  can- 
Boc  be  disregarded,  that  every  party  who  is 
proepfded  against  in  a  court  of  justice,  civilly 
or  aiminally ,  must  have  notice.  Why  ?  That 
V  Buy  appear  and  be  heard.  From  the  days 
<d  Magna  Charta,  as  Lord  Coke  tells  us,  down 
to  the  present  time,  due  process  of  law  includes 
ccfof,  rtus  jvdex;  and  how  is  anybody  to  be 
piii  unless  he  hears? 

Tm  court  has  decided  that  the  question 
vbether  a  person  was  guilty,  in  point  of  fact, 
4  tbese  offenses  leading  to  confiscation,  must 
be  tjied  by  a  jury,  and  under  that  decision,  I 
{appose,  bey<Mid  all  doubt,  all  these  cases  must 
10 hack;  bat  it  is  extremely  important,  I  must 
iir,  considering  the  number  of  persons  and  the 
aaoonts  of  property  involved,  it  is  of  public 
inporUnee  that  the  court  should  not  merely 
fTnntlly  send  back  these  cases,  but  should 
«id  them  back  with  decisions  of  points  one 
TIT  or  the  other,  which  are  controlling. 

hi  the  case  of  Armstrwtg^B  Foundry ,  6  Wall. 
■«6, 18  L.  ed.  882,  and  the  other  cases  in  6  Wal- 
'ice  referred  to  in  the  brief,  the  court  has  held 
ihtt  amilar  proceedings  are  on  the  common- 
law  ride  of  the  court,  and  there  must  be  trial 
by  jniy.  Well,  McVeigh  filed  his  answer.  The 
.■wige  says:  •'You  are  a  resident  within  the 
fiwny's  lines,  and  you  are  a  rebel ;  you  cannot 
be  beard."  How  is  he  going  to  get  to  the  jury  ? 
I  respectfully  submit  that  McVeigh  was  de- 
priTed  of  a  legal  right  to  be  heard,  to  try  his 
ase,  and  deprived  of  it  contrary  to  law. 

¥esfr8.  Hoar,  Atty.-Oen,,  and  Field,  Aast, 
itty.-OfH.,  made  first  argument  for  defendants 
in  error,  and  Messrs.  Amos  T.  Akermaa, 
irfy.-G«ii.,  and  B.  H.  Bristow,  Solicitor 
Cf*.,  made  the  re-argument : 

An  enemy  has  no  standing  in  a  court,  and 
fuaot  be  admitted  as  a  claimant,  even  in 
prize.  Whether  he  be  an  enemy  or  not,  if  con- 
tested, must  be  determined  by  the  court;  but 
it  »  a  different  issue  from  the  issue  on  the 
omta.  and  is  to  be  determined  in  the  first  in- 
♦tance  by  the  court.  In  proceedings  in  rem,  if 
It  is  admitted  by  the  claimant  that  he  is  an 
oMDj,  his  claim  must  be  stricken  out. 

Mumford  v.  Mumford,  1  Gall.  366 ;  The  Em- 
•few,  1  Gall.  563 ;  The  Peterhoff,  Blatchf .  Pr. 
Ou.  463:  Halleck,  Int.  L.  772,  §  23,  and  the 
authorities  there  cited;  Hanger  v.  Abbott,  6 
WtlL  532.  18  L.  ed.  939. 

li  the  McVeigh  Case,  the  claim  and  answer 
irenot  set  out  in  the  record ;  but  the  order 
ttnluDg  them  from  the  files  recites  that  "it 
appearing  from  the  answer  that  has  been  filed 
^  this  canse  that  th^  said  respondent,  William 
^'.  McVeigh,  is,  and  at  the  time  of  the  filing 
^,  a  resident  of  the  city  of  Richmond,  with- 
Ja  the  Confederate  lines,  and  a  rebel." 
n  Wau.  U.  S..  Book  20. 


•Mr.  Justice  Swayne  delivered  the  [*266 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  district  of  Vir- 
ginia. 

The  defendants  in  error  filed  in  the  district 
court  of  the  United  States  for  that  district  a 
libel  of  information,  under  the  act  of  July  17, 
1862,  to  reach,  for  the  purposes  of  forfeiture 
and  sale,  cei'tain  real  and  personal  property  of 
McVeigh,  a  description  of  which  is  fully  set 
forth.  The  original  libel  was  the  same,  mutn- 
tis  mutandis,  as  that  in  the  case  of  Garnett, 
claimant  of  certain  real  estate,  v.  The  United 
States  [ante,  79.]  An  amendment  was  subse- 
quently made,'  whereby  a  further  charge  was 
alleged  of  the  offense  defined  in  the  6th  section 
of  the  act.  The  plaintiff  in  error  appeared  by 
counsel,  interposed  a  claim  to  the  property, 
and  filed  an  answer.  The  attorney  of  the 
United  States  submitted  a  motion  that  the  ap- 
pearance, answer  and  claim  should  be  stricken 
from  the  files,  for  the  reasons  that  the  respond- 
eiit  was  "a  residait  of  the  city  of  Richmond, 
within  the  Confederate  lines,  and  a  rebel."  An 
order  was  made  according  to  the  motion.  Sub- 
sequently a  decree  pro  confesso  was  taken.  The 
property  was  condemned  as  forfeited,  and  or- 
dered to  be  sold.  The  circuit  court,  upon  error, 
affirmed  the  decree,  and  the  case  is  now  before 
us  for  review. 

It  is  objected  that  McVeigh  was  incompe- 
tent to  sue  out  this  writ  of  error.  His  alleged 
criminality  lies  at  the  foundation  of  the  pro- 
ceeding. It  was  averred  in  the  libel  that  he 
was  the  owner  of  the  property  described,  and 
that  he  was  guilty  of  the  offenses  charged, 
which  rendered  it  liable  to  forfeiture.  The 
questions  of  his  gfuilt  and  ownership  were, 
tnerefore,  fundamental  in  the  case.  The  notice 
of  publication  was  given  to  bring  him  con- 
structively before  the  court.  It  was  in  the 
nature  of  the  substituted  service  of  process.  If 
he  failed  to  appear,  his  absence  and  silence 
could  not  affect  the  validity  of  the  proceed- 
ings. After  the  decree,  pro  confesso,  he 
occupied  the  same  relation  to  the  record 
as  a  'defendant  against  whom  a  [*267 
judgment  by  default  has  been  taken.  The 
case  is  wholly  unlike  a  proceeding  purely 
in  rem,  where  no  claimant  is  named, 
and  none  appears  until  after  the  final  decree  or 
judgment  is  entered,  and  the  case  has  termi- 
nated. We  entertain  no  doubt  that  the  plain- 
tiff in  error  had  the  right  to  sue  out  the  writ, 
and  that  the  record  is  properly  before  us  for 
examination. 

In  our  judgment  the  district  court  committed 
a  serious  error  is  ordering  the  claim  and  an- 
swer of  the  respondent  to  be  stricken  from  the 
files.  As  we  are  unanimous  in  this  conclusion, 
our  opinion  will  be  confined  to  that  subject. 
The  order,  in  effect,  denied  the  respondent  a 
hearing.  It  is  alleged  that  he  was  in  the  posi- 
tion of  an  alien  enemy,  and  hence  could  have 
no  J^cus  standi  in  that  forum.  If  assailed 
there,  he  could  defend  there.  -  The  liability  and 
the  right  are  inseparable.  A  different  result 
would  be  a  blot  upon  our  jurisprudence  and 
civilization.  We  cannot  hesitate  or  doubt  on 
the  subject.  It  would  be  contrary  to  the  first 
principles  of  the  social  compact,  and  of  the 
right  administration  of  justice.  Oalder  v. 
G  81 
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(See  S.  C.  11  Wall.  259-268.) 

Confederate  citizen  may  defend  an  action,  and 
bring  writ  of  error. 

In  a  libel  of  information,  under  the  act  of  July 
17,  1862,  to  reach,  for  the  purposes  of  forfeiture 
and  sale,  real  and  personal  property,  the  owner  of 
the  property,  although  a  resident  of  the  city  of 
Richmond,  within  the  Confederate  lines,  and  a  Con- 
federate, may  file  an  answer  and  defend. 

He  also  has  the  right  to  sue  out  a  writ  of  error 
to  this  court. 

[No.  28.] 

Argued  Ja/n,  SI,  Feb,  1,  1870,    Re-argued  Feb, 
&,  9,  1871,     Decided  Mar,  6,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 

In  this  case  a  libel  of  information  was  filed 
in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Virginia,  to  confiscate 
certain  real  estate  of  the  plaintiff  in  error.  A 
decree  of  confiscation  having  been  entered  in 
that  court,  the  defendant  sued  out  a  writ  of 
error  to  the  circuit  court,  where  the  said  decree 
was  affirmed;  whereupon  the  said  defendant 
sued  out  this  writ  of  error: 

The  case  is  further  stated  by  the  court. 

Messrs.  B.  R.  Curtis,  C.  CnshliiK,  George 
William  Brent,  C.  W.  Wattles,  I.  W.  Moore, 
and  Hnehesy  Denver  d  Peck,  for  plaintiff  in 
•error : 

Of  course  nothing  remained  for  McVeigh 
but  to  be  defaulted,  because  he  was  not  al- 
lowed to  appear;  and  the  question  is  whether 
that  was  erroneous  or  not.  The  grounds  as- 
signed in  the  order  are,  that  it  appeared  from 
the  answer  that  McVeigh  was  a  resident  of  the 
<5ity  of  Richmond,  within  the  Confederate  lines, 
and  a  rebel.  On  looking  into  this  act  of  Con- 
gress, it  is  found  not  to  have  been  the  inten- 
tion of  Congress  to  inflict  this  forfeiture  upon 
persons  because  they  were  residents  within  the 
•enemy's  lines.  That  is  quite  clear;  and  it  is 
also  quite  clear  that  there  is  nothing  in  this 
act  of  Congress  to  inflict  a  forfeiture  upon  a 
person  because  he  was  a  rebel  at  the  time  when 
this  answer  was  filed,  even  if  it  be  assumed 
that  the  judj^e  intt?rpreted  "rebel"  to  mean  a 
person  giving  aid  and  comfort  to  the  Rebellion, 
of  which  interpretation  this  court  has  no  evi- 
dence whatever.  I  agree  that  the  provision  of 
the  6th  section,  which  relates  to  persons  own- 
ing property  in  any  loyal  state  or  territory  of 
the  United  States,  or  in  the  District  of  Cohim- 
l>ia,  applies  to  those  who,  at  any  time  after  the 
passage  of  this  act,  should  give  aid  and  com- 
fort to  the  enemy;  but  it  does  not  apply  to 
those  who  owned  property  within  the  state  of 
Virginia,  which  was  not  one  of  the  loyal  states, 
and  was  one  of  the  Confederate  States.  The 
7th  section  of  this  law,  which  provides  for 
persons  who  own  property  and  commit  the  d^ 
scribed  oiTenses  within  the  Confederate  States, 
is  limited,  and  limited  in  this  way:  "That  if 
any  person  within  any  state  or  territory  of 
the  United  States,  other  than  those  named  as 
aforesaid  (that  is,  other  than  the  loyal  states), 
after  the  passage  of  this  act,  being  engaged  in 
armed  rebellion  against  the  government  of  the 
United  States,  or  aiding  or  abetting  such  re- 
SO 


hellion,   shall   not 
lie  warning    and       i 
made   by    tne     Pr< 
nance,   and    abet.    & 
his  allegiance,    hi; 
It  is   a    person    w  ! 
bellion,    does    not, 
lamation,    return    v 
penal  statute  irt   ai 
be  extended    hy    im 
sons  who   are   enibr 
being    engng^d    in    il 
sage  of    the    act    an< 
the  President,  or  at 
mation,  or  at  any  t 
tion  within  the  limi 
turn  in   consequence 

So  that   it   certairj 
answ^er    of    McVeigrh 
terms    of    this    act. 
terms  of  this  act  as  fi 
lines.      He    was    not 
act  by  reason   of  beii; 
learned  jiidg-e  may,  ui 
the  case,  have  constri 
filed  his  answer,   beca 
not  apply  to  him,  as  I 
struction.     And  he   wa 
appears  by  holding  an 
mentioned   in   the   5th 
appear  by  his  answer, 
therefore  I  respectfully 
this;  that  Congress  pro 
requires  a  notice  to  the 
guilty   to   come  in   and 
when  he  comes  in  and  oi 
and   files  an   answer,   fi 
say  that  on  reading  the 
that  he  has  committed  a 
for  which  he  is  to  forfeit 
committed    some    other 
must  not  be  allowed  to  d 

But,  may  it  please  yoi 
pared  to  go  mucn  further 
this  narrow  view  of  the 
aware  that  alien  enemies 
were  not  admitted  as  partic 
also  aware  that  even  alh 
mi t ted  as  parties  to  suits 
ralty,  international  courts, 
a  purpose  proper  to  be  com 
national  court,  although  the; 

I  refer  to  the  decision  of 
Nelson,  in  a  case  which  h 
United  States  v.  Certain  8 
Blatchf.  231,  where  many  a 
subject  are  referred  to. 

But  it  seems  to  me  ma; 
Honors,  thai  this  very  pecuh 
all  within  this  princip/e  wiil 
enemies.  These  persons,  thou, 
in  the  lines,  and  though  ToheJs 
ing  was  attached  to  this  won 
court,  were  not  alien  enem 
enemies  for  the  purpose  of  hi 
upon  them,  and  for  the  pur 
their  property  confiscated,  if 
proper  measures  to  confiscate  tl 
enemies :  but  they  were  not  aliei 
were  citizens  of  the  United  Stat< 
not  to  be  kept  out  of  the  courts 
States  for  the  purpose  of  present 
which  it  was  proper  those  couri 
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Ur.  Justice  Stroms  delivered  the  opinion  of 
tiveourt: 

Hie  effect  of  Graham's  assignment  to  the 
nnpluiuiit  was,  undoubtedly,  to  dissolve  the 
pui^enhip  whidi  had  existed  between  Beau- 
regard, May  and  himself,  but  it  did  not  make 
to  tmgDee  a  tenant  in  common  with  the  other 
tvo  ptrtDCTB  in  the  property  of  the  firm.    It 
mam  to  be  assumed  on  behalf  of  the  complain- 
mt  tkat  in  socoeeding  to  Graham's  rights,  the 
Bank  acquired  an  ownership  of  the  effects  of 
tk  finn  jointly  with  Beauregard  and  May,  and 
tkt,  as  Graham   had  been  an  equal .  partner 
lith  them,  his  assignee  of  course  became  the 
mutt  of  one  undivided  third  of  the  railroad 
ki»  and  other  property  of  the  firm.    But  this 
unmpiioa  is  based  upon  a  misapprehension 
d  the  effect  of  the  assignment.    It  has  repeat- 
i£f  been  determined,  both  in  the  British  and 
iaoian  courts,  that  the  property  or  effects  of 
I  partnerehip  belong  to  the  firm  and  not  to 
tke  partaera,  each   of   whom  is  entitled  only 
to  a  fbtic  of  what  may  remain  after  payment 
d  tke  partnership  debts  and  after  a  settlement 
<tf  tibe  accoants  between  the  partners;   conse- 
neatlj  that  no  greater  interest  can  be  derived 
noB  a  Tohmtary  sale  of  his  interest  by  one 
putMT  or  by    sale    of    it   under    execution. 
^nt  T.  Skip,  1  Ves.  239;  Nicoll  v.  Mumford, 
4  Jelaa.  Ch.  522;  Doner  v.  Btauffer,  1  Pa.  108. 
la  kieUi  T.  Taylor,  4  Ves.  Jr.  396,  it  was  said 
tlMt  **a  party  coming  into  the  right  of  partner" 
ii  any  mode,  either  by  purcluise  from  such 
tartaer,    or    as     a     personal     representative 
ttt*]  *or  under  an  execution  or  conmussion 
of  baakniptcy)  "comes  into  nothing  more  than 
u  interest  in  the  partnership,  which  cannot  be 
t>ajnble,  cannot  be  made  available,  or  be  deliv- 
frtd  bot  under  an  account  between  the  partner- 
ikip  and  the  partner,  and  it  is  an   item  in 
i'»  aeeoont  that  enough  must  be  left  for  the 
ptrtnership  debts." 

Wben,  therefore,  the  bank  obtained  from 
^^nbam  the  assignment,  which  is  the  founda- 
tMid  its  claim  in  this  suit,  it  obtained  there- 
by no  owno^p  of  the  lease  made  by  the  rail- 
roid  company  to  Beauregard,  and  which  he 
ifned  to  hold  for  the  benefit  of  the  firm,  nor 
^  it  obtain  any  aliquot  part  of  it,  or  of  any 
d  Utt  effects  of  the  firm.  The  utmost  extent 
d  its  acquisition  was  an  interest  in  the  sur- 
ptV)  if  any,  which  might  remain  after  all 
^^  of  the  firm  should  be  paid,  and  after  the 
IiA^lities  of  Graham  to  his  copartners,  as 
"A,  ihonld  be  discharged.  It  was  not  in  the 
po»w  of  Graham,  by  retiring  from  the  firm 
tt  violation  of  the  articles  of  copartnership, 
*j^  to  introduce  another  partner  or  to  de- 
povf  the  partners  who  remained  of  their  right 
to  hsTe  all  the  partnership  property  held  for 
Fwtienhip  purposes.  Incident  to  the  right  of 
^  bank  to  share  in  the  surplus  was  a  right  to 
'■'owe  a  settlement  of  the  partnership  ac- 
^'''■t*  b  order  to  ascertain  if  there  was  any 
"n^Q*>  It  is  true  the  words  oi  the  assign- 
■«t  were  very  broad.  It  purported  to  trans- 
«  «n  the  estate,  right,  title,  and  interest  in 
« l«a»e  made  by  the  New  Orleans  &  Carroll- 
toft  Bailroad  Company  to  Beauregard,  to  which 
«f  aiBgnor  might  be  entitled  by  virtue  of  the 
*'^*dei  of  copartnership,  and  also  all  his  right 
••d  interest  m  any  property  and  effects  of  the 

{•'Jyhip,  and  all  debts  to  him  from  the 
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partnership  or  any  member  thereof.  But  no 
matter  what  its  language,  it  is  clear  no  more 
could  pass  under  it  than  the  right  of  the  as- 
signor; and  if,  as  we  have  said,  that  was  not 
a  right  to  the  specific  articles  of  property  be- 
longing to  the  firm,  the  bank  obtained  no  such 
right.  We  are  not  now  speaking  of  the  fact 
that,  under  his  contract  with  the  railroad 
company,  Beauregard  had  no  right  to  transfer' 
the  lease  either  to  the  partnership  or  its  mem- 
bers. This  case  does  not  require  us  *to  [*630 
consider  that  inability.  It  is  sufficient  that  the 
complainant's  right  was  only  an  equity  to  share 
in  the  surplus,  if  any,  of  the  firm  property  after 
settlement  of  the  partnership  accounts,  and 
that  this  is  a  bill  for  such  a  settlement.  Mani- 
festly, then,  it  is  incurably  defective,  because 
neither  Graham  nor  May  are  made  parties  de- 
fendant. It  is  too  plain  for  discussion  that  to 
such  a  bill  all  the  members  of  the  firm  are  in- 
dispensable parties,  for  they  are  all  directly 
affected  by  any  decree  that  can  be  made.  How 
utterly  impossible  it  is  to  ascertain  what  the 
equity  of  the  complainant  is,  with  the  present 
state  of  the  record,  will  appear  mor&  distinctly, 
if  the  provisions  of  the  articles  of  copartner- 
ship be  considered.  When  it  was  formed,  Beau- 
regard had  obtained  from  the  New  Orleans  & 
Carrollton  Railroad  Company  a  lease  of  its 
railroad,  with  all  its  rolling  stock  and  with 
its  corporate  privileges,  for  the  term  of  twentv-^ 
five  years.  Though  the  sole  lessee,  and  prohio-* 
ited  by  his  contract  from  assigning  or  under- 
lejiting,  it  was,  nevertheless,  agreed  between 
him  and  his  copartners  that  the  lease  should 
be  for  their  common  benefit;  that  May  and 
Graham  should  each  advance  $150,000  to  carry 
on  the  enterprise  of  nmning  the  road,  and  that 
Beauregard  should  take  charge  of,  manage,  and 
direct  the  undertaking  for  the  mutual  advan- 
tage of  the  parties,  at  a  fixed  annual  salary, 
selecting  and  appointing  his  own  assistants.  It 
was  agreed  that  the  money  advanced,  with 
eight  per  cent  interest,  should  be  repaid  from 
the  annual  profits  of  the  enterprise,  and  that 
the  remainder  of  the  net  profits  should  be 
equally  divided  between  the  partners,  and  that 
all  losses  should  be  equally  borne  by  them. 
The  contract  evidently  contemplated  that 
the  property  of  the  firm  and  the  man- 
agement of  its  affairs  should  be  in  the 
hands  of  Beauregard.  Books  were  to 
be  kept,  showing  not  only  all  money 
received  and  expended  but  also  all  purchases 
made  on  account  of  the  copartnership;  and 
monthly  statement  of  amounts  received  and 
expended  were  required  to  be  furnished  by 
Beaur^^ard  to  May  and  Graham.  It  was  also 
agreed  that  the  partnership  should  continue 
twenty-five  years  from  the  date  'of  the  [•631 
lease  which  was  April  12, 1866.  Now,  it  is  quite 
possible  that  on  settlement  of  the  accounts, 
Graham  may  be  found  indebted  to  the  firm,  or 
to  his  copartners,  and  that  the  court  would  be 
required  thus  to  decree.  How  can  such  a  de- 
cree be  made  when  he  is  no  party  to  the  record  ? 
Or  it  might  appear  that  May  is  a  large  debtor 
to  the  firm.  How  can  any  decree  be  made 
against  him?  How  can  any  decree  be  made 
that  will  not  prejudice  one  or  the  other  of  these 
partners?  And  yet,  whether  the  bank  com- 
plainant has  any  interest  or  not — whether  it 
acquired  anything  under  Graham's  assignment 
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— can  be  determined  only  by  a  final  and  conclu- 
sive settlement  of  the  partnership  accounts  be- 
tween all  the  partners,  two  of  whom  are  not 
parties  to  this  suit. 

It  is  argued,  however,  on  behalf  of  the  appel- 
lant, that  even  if  May  and  Graham  were  neces- 
sary parties,  the  bill  should  not  have  been  dis- 
missed, but  that  the  complainant  should  have 
been  allowed  to  bring  in  new  parties  by  a  sup- 
plemental bill.  It  is,  doubtless,  the  ^neral  rule 
that  a  bill  in  chancery  will  not  be  dismissed  for 
want  of  proper  parties ;  but  the  rule  is  not  uni- 
versally true.  It  rests  upon  the  supposition 
that  the  fault  may  be  remedied,  and  the  neces- 
saiy  parties  supplied.  When  this  is  impossible, 
and  whenever  a  decree  cannot  be  made  without 
prejudice  to  one  not  a  party,  the  bill  must  be 
dismissed.  Nothing  is  to  be  gained  by  retain- 
ing it,  when  it  is  certain  that  the  complainant 
can  never  be  entitled  to  a  decree  in  his  favor. 
Note  5,  §  641,  Story,  Eq.  PI.;  Shields  v.  Bar- 
row, 17  How.  130,  15  L.  ed.  158.  In  the  pres- 
«it  case,  we  have  seen  that  no  decree  for  an 
account  can  be  made,  until  all  the  partners  are 
made  parties.  But  if  both  May  and  Graham 
had  been  made  parties  defendant,  the  circuit 
court  would  have  had  no  jurisdiction  of  the 
case.  It  is  said  Graham  might  have  been  made 
a  co-plaintiff.  Perhaps  he  might,  and  had  ap- 
plication been  made  in  due  season  for  such  an 
amendment  of  the  bill,  it  might  have  been  the 
■duty  of  the  circuit  court  to  grant  it.  But  no 
«uch  application  was  made.  The  complainants 
•chose  to  stand  upon  their  case  as  they  present- 
ed it.  Possibly  they  never  would  have  sought 
^32*]  'to  bring  in  the  necessary  parties.  The 
defendants  could  not  brin^  them  in.  New 
parties  cannot  be  brought  into  a  cause  by  a 
cross-bill  {Shields  v.  Barrotp,  supra),  and  had 
the  bill  not  been  dismissed,  it  must  have  been 
left  at  the  option  of  the  complainants  whether 
the  case  should  ever  be  brought  to  a  final  de- 
cree. Under  these  circumstnnces,  there  was 
no  reason  for  retaining  the  bill. 

It  is  insisted,  however,  that  the  court  erred 
in  dismissing  the  bill,  reserving  only  a  right  to 
sue  Beauregard,  May  and  Graham,  for  a  set- 
tlement of  the  partnership  between  them  prior 
to  the  14th  and  ICth  of  May,  1867.  Yet  if  the 
right  acquired  by  Graham's  assignment  was,  as 
the  authorities  show,  not  an  ownership  of  the 
specific  efifects  of  the  partnership,  but  only  a 
right  to  share  in  the  surplus  remaining  after 
the  settlement  of  the  partnership  accounts  and 
the  payment  of  all  its  debts,  as  well  as  the  just 
claims  of  the  several  partners,  it  is  clear  there 
can  be  in  the  complainant  no  equity  against  the 
railroad  company,  or  against  Hernandez,  Bind- 
er, or  Bonneval,  who  have  succeeded  to  May's 
rights  (not  his  obligations),  if  they  have  not 
to  Graham's.  No  fraudulent  confederacy  is 
charged  in  the  bill.  At  most,  according  to  the 
complainant's  own  showing,  they  are  purchas- 
ers of  property  that  belonged  to  the  firm.  There 
was,  therefore,  not  only  a  want  of  indispensa- 
ble parties,  a  want  which  cannot  be  supplied 
without  ousting  the  jurisdiction  of  the  court, 
but  a  misjoinder  of  the  defendants,  a  misjoind- 
er apparent  upon  the  face  of  the  bill.  Hence 
the  decree  of  the  circuit  court  was  correct. 

The  decree  of  the  Oirouii  Court  is  affirmed, 
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ROYAL    H.    PORTER    et    al.    Executors 
Albert  T.  Burnley,  Deceased. 

(See  S.  C.  "Cook  v.  Burnley,"  11   Wall.   eTl-67 

Error  in  executing  mandate  of  this  ootsrt- 
second  writ  of  error — disoretionary  de€yisioi 
not  ground  of  error — what  second  tarit  * 
error  brings  up. 

Where  the  court  below  commits  any  subartanti] 
error  In  execatiog  the  mandate  of  this  court,  a.  se 
end  writ  of  error  or  appeal,  as  the  case  may  b 
will  lie  to  correct  the  error,  and  to  canae  the  znaj 
date  to  be  executed  according  to  its  tenor  and  effec 

An  application  to  supply  a  lost  writ,  declaratio 
or  other  pleading,  if  accompanied  by  proof  of  los 
is  addressed  to  the  discretion  of  the  court,  and  d( 
cisions  which  rest  in 'the  discretion  of  a  court  c 
original  jurisdiction,  cannot  be  re-examined  In  a 
appellate  court  upon  a  writ  of  error. 

A  second  writ  of  error  brings  up  nothing  tor  n 
vision,  except  the  proceedings  subsequent  to  tb 
mandate,  and  if  those  proceedings  are  merely  sue: 
as  the  mandate  commauded,  the  writ  of  error  wU 
be  dismissed. 

[No.  474.] 
Argued  Mar.  S,  1871.    Decided  Mar.  S,   1871 

TN  ERROR  to  the  Circuit  Court  of  the  United 
i.  States  for  the  Eastern  District  of  Texas. 

On  motion  to  dismiss. 

This  case  was  before  this  court  on  a  writ  oi 
error,  in  the  December  term,  1867,  and  a  mai; 
date  therefrom  transmitted  to  the  court  below. 
Ante,  29. 

The  original  petition  having  been  lost,  tbe 
court  below  entered  a  decree  that  a  copy  filed 
by  the  plaintiffs  be  adjudged  to  be  the  original ; 
whereupon  the  defendant  sued  out  this  w^rit 
of  error. 

The  case  is  further  stated  bythe  court. 

Messrs.  "W.  G.  Hale  and  V.  P.  Ballinger, 
for  defendants  in  error: 

1.  There  was  no  final  judgment  and,  in  fact, 
no  judgment  whatever,  to  which  a  writ  of  er- 
ror would  lie.  There  was  only  an  order  to 
supply  a  lost  record,  and  to  issue  executory 
process. 

As  to  the  first,  it  was  clearly  within  the  dis- 
cretion of  the  circuit  court,  as  a  part  of  Its 
practice,  to  determine  how  a  missing  record 
should  be  replaced.  The  course  pursued  was, 
in  fact,  that  suggested  by  the  Texas  rule  ( Pas- 
chal, Dig.  art.  4969;  Mays  v.  Moore,  13  Tex. 
88 ) ,  but  it  was  not  in  itself  proper  and  usual. 
No  exception  was  noted  or  taken,  except  by  the 
protest  filed  by  Cook,  which  was  based  upon 
ifrivolous  objections,  and  was  not  sustained  by 
any  counterproof. 

As  to  the  second,  the  issuance  of  process,  the 
circuit  court  was  not  determining  or  declaring 
anything  as  to  the  right  of  the  parties,  or  ad- 
judging any  controversy.  There  was  no  con- 
troversy, and  could  be  none,  as  to  granting  a 
.writ  of  possession  on  an  existing  judgment. 

McCargo  v.  Chapman,  20  How.  655,  16  L.  ed. 
1021;  Corning  v.  Iron  d  Nail  Co.  16  How.  466. 

The  court  below  could  not  entertain  any  op- 
position to  the  execution  of  the  mandate  of  this 
court;  and,  therefore,  could  not  render  any 
judgment  thereon. 

Same  cases;  Sihhald  v.  U.  8.  12  Pet.  492; 
Sizer  v.  Many,  16  How.  98 ;  Roberts  v.  Cooper, 
20  How.  467,  481,  15  L.  ed.  969,  973. 
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Ob  both  these  grcmnds  the  order  from  which 
'Je  writ  of  error  was  taken  was  not  a  judg- 
uQt  but  only  the  necessary  consequence  of  the 
prmoQs  judgment  already  affirmed. 

M^un.  TliiM.  IXTilson  and  Oeo.  W.  Paschal, 
ior  pUinUff  in  error: 

1.  A  second  writ  of  error  is  allowable  and 
Uvfnl  in  many  cases.  ''It  must  be  foimded  on 
A  proeedore  subsequent  to  the  original  decree, 
iBd  in  a  matter  no^  concluded  by  it. 

ilcMidcem  v.  Perin,  20  How.  135,  15  L.  ed. 
»^ 

If  a  second  writ  of  error  is  sued  out,  it  brings 
5f  for  rerision  nothing  but  the  proceedings 
rabtequent  to  the  mandate. 

Roberts  v.  Cooper,  20  ^ow.  481,  15  L.  ed. 
9'X  and  cases  cited. 

If  this  was  a  final  judgm^it  of  the  circuit 
cnon,  and  founded  upon  a  procedure  subse- 
^Qot  to  the  original  judgment  of  this  court 
ad  not  concluded  hj  it,  then  this  writ  must 
not  be  dismissed,  "ifo  questions  as  to  the  cor- 
iceuiett  of  the  rulings  in  the  court  below  are 
10  be  considered  now. 

In  the  case  of  Perkins  v.  Fourniquet^  14 
How.  328,  after  an  appeal  to  this  court  in 
wbidi  the  decree  of  the  court  below  was  af- 
inned  and  mandate  sent  down,  the  court  below 
ffferred  the  claims  of  the  respective  parties  to 
a  commissioner  to  examine  and  report;  it  was 
tmly  a  question  of  calculation  of  interest.  He 
maAt  his  report,  and  the  court  considered  it. 

Tliis  court  says:  'This  decision,  although 
kieij  stated,  was  in  substance  a  final  decree 
ipoo  the  matters  in  controversy."    P.  330. 

In  R.  Co.  V.  Souttei;  2  Wall.  521,  17  L.  ed. 
904,  this  court.  Miller,  J.,  says:  **There  is  no 
^tkm  but  that  many  orders  and  decrees,  af- 
fmine  materially  the  rights  of  parties,  are 
aade  in  the  progress  of  a  chancery  suit,  which 
are  not  final  in  the  sense  of  that  word  in  its 
ttittion  to  appeals." 

The  adjudications  which  the  court  makes,  on 
nception  to  the  reports  of  masters  involving 
tke  whole  matter  of  litigation,  are  not  final 
•iwrew:  and  in  these  and  numerous  other  cases 
if  the  coon  can  only  on  appeal  examine  the 
SmI  or  last  order  wh»ch  gives  the  rijjht  of  ap- 
pnl.  it  is  obvious  that  the  entire  benefit  of  an 
cppeal  must,  in  many  cases,  be  lost. 
The  order  in  the  case  was  final  and  complete. 
Thf  order  prepared  the  case  for  execution. 
Tbe  next  step  was  to  issue  the  execution.  When 
^  was  done,  the  court  had  expended  its 
pwcr.  But  in  the  making  of  this  order,  the 
«wrt  below  in  no  way  trenched  upon  the 
pound  passed  over  by  this  court  in  its  former 
**«ision.  This  court  made  no  decision  as  to 
Jost  records  or  substitution  of  certified  copies. 
Tbese  are  the  questions  presented  for  adjudica- 
^  on  the  final  hearing  of  this  cause.  They 
«re  nndetennined  as  yet  by  this  court.  It  is  to 
<i«tennine  these  questions  that  this  writ  of  er- 
ror is  prosecuted.  When  this  case  will  have 
^  beard,  these  questions  may  be  determined. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  tbe  court : 

^inal  process  is  never  issued  by  this  court  in 
fke  exercise  of  its  appellate  jurisdiction,  except 
IB  cases  where  a  state  has  once  refused  to  exe- 
^^  tbe  mandate  of  the  court.  Instead  of  that 
HWalu 


the  mandate  is  transmitted  to  the  subordinate 
court,  and  where  the  directions  contained  in  the 
mandate  are  precise  and  unambiguous,  it  is  the 
duty  of  the  subordinate  court  to  carry  it  into 
execution,  and  not  to  look  elsewhere  to  change 
its  meaning.  Skillern  v.  May,  6  Cranch,  267; 
Ex  parte  Story,  12  Pet.  339 ;  West  v.  Brashear, 
14  Pet.  61 ;  Curt.  Com.  §  405. 

Two  causes  are  assigned  for  the  motion  to 
dismiss  the  present  writ  which  is  a  second  writ 
of  error  in  the  case  sued  out  by  the  same  party: 
( 1 )  Because  the  writ  of  error  is  not  prosecuted 
from  any  final  judgment  in  the  cause;  (2)  be- 
cause the  writ  is  sued  out  to  reverse  an  order 
of  the  circuit  court  carrying  into  effect  the 
mandate  of  this  court. 

Where  the  subordinate  court  commits  any 
substantial  error  in  executing  the  mandate  of 
the  supreme  court,  it  is  well -settled  law  that  a 
second  writ  of  error  or  appeal,  as  the  case  may 
be,  will  lie  to  correct  the  error,  and  to  cause 
the  mandate  to  be  executed  accord iner  to  its 
tenor  and  efl'ect.  McMioken  v.  Perin,  20  How. 
136,  16  L.  ed.  858;  Roberts  v.  Cooper,  20  How. 
481,  15  L.  ed.  973. 

Ejectment  was  brought  on  the  13th  of  June, 
1859»  by  the  present  defendants,  or  one  of  them 
and  the  testator  of  the  *other  two,  in  [*675 
the  district  court  of  the  United  States  for  that 
district,  to  recover  the  possession  of  certain 
lands  described  in  the  petition  filed  in  that 
court  on  that  day.  Process  was  issued,  and  the 
same  having  been  served,  the  defendants  ap-. 
peared  and  made  defense,  and  the  parties  went 
to  trial.  Under  the  rulings  of  the  court  the 
verdict  and  judgment  were  for  the  plaintiffs, 
and  the  defendants  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court. 

Prior  to  the  institution  of  that  suit  Texas 
was  divided  into  two  judicial  districts,  called 
the  eastern  and  western,  and  the  acts  of  Con- 
gress creating  those  districts  provided  to  the 
effect  that  the  district  judge,  whether  sitting 
in  the  one  or  the  other,  might  exercise  circuit 
court  powers.  9  Stat,  at  L.  1;  11  Stat,  at  L. 
164. 

Subsequent  to  the  removal  of  the  cause  into 
this  court.  Texas  was  included  in  the  sixth 
circuit,  and  all  acts  which  vested  in  the  district 
court  of  the  United  States  for  the  district  of 
Texas  the  power  and  jurisdiction  of  circuit 
courts  was  repealed,  and  the  3d  section  of  the 
act  provided  that  all  actions,  suits,  prosecu- 
tions, causes,  pleas,  process,  and  other  proceed- 
ings relative  to  any  cause,  civil  or  criminal, 
.  .  .  shall  be  and  are  declared  to  be  re- 
spectively transferred,  returnable,  and  con- 
tinued to  the  several  circuit  courts  constituted 
by  that  act,  12  Stat,  at  L.  576. 

When  reached  in  order,  the  cause  as  re- 
moved here  by  the  first  writ  of  error  was  heard, 
and  this  court  affirmed  the  judgment  rendered 
by  the  distict  court  before  the  acts  of  Congress 
giving  that  court  circuit  court  powers  were  re- 
pealed. Judgment  was  entered  in  that  court  on 
the  30th  of  June,  1859,  before  the  state  was  in- 
cluded in  the  sixth  circuit,  but  the  act  includ- 
ing the  state  in  the  sixth  circuit  passed  before 
the  judgment  was  affirmed  in  this  court.  Con- 
sequently the  mandate  of  this  court  was  trans- 
mitted to  the  circuit  court  of  that  district,  as 
required  by  the  3d  section  of  the  act. 

Reference  to  the  present  record  wiU   shoir 
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that  the  mandate,  as  transmitted,  was  diily  re- 
676*]  ceived  and  recorded  and,  of  •course,  the 
judgment  was  duly  affirmed;  but  objection  is 
taken  by  the  defendants  in  the  judgment  to 
the  subsequent  action  of  the  court. 

Suggestion  was  made  by  the  plaintiffs  in  the 
suit  that  the  original  petition  was  lost,  and 
they  moved  for  leave  to  file  a  copy  of  the  same, 
and  for  a  writ  of  possession  to  carry  the  judg- 
ment, as  affirmed,  into  execution. 

Objection  was  made  by  the  defendants  to  the 
motion,  and  the  parties  having  be^i  heard,  the 
court  took  the  matter  under  advisement,  but 
finally  passed  an  order  that  the  copy  of  the 
original  petition  filed  by  the  plaintiffs  be  ad- 
judged to  be  the  petition  therein,  and  that 
the  writ  of  possession  as  prayed  for,  do  issue. 
Such  was  the  decision  of  the  court,  and  the 
same  was  subsequently  entered  as  a  decree,  and 
the  defendants  sued  out  a  writ  of  error,  and 
removed  the  cause  into  this  court  to  reverse 
that  decree.  Sued  but,  as  the  writ  of  error 
was,  to  reverse  that  decree,  the  present  defend- 
ants have  filed  a  motion  to  dismiss  it  for  the 
reasons  assigned,  and  the  court  is  of  the  opinion 
that  the  motion  must  be  granted. 

Nothing  can  be  more  certain,  in  legal  decis- 
ion, than  the  proposition  tnat  an  application 
to  supply  a  lost  writ,  declaration,  or  other 
pleading,  if  accompanied  by  proof  of  loss,  is, 
m  general,  addressed  to  the  discretion  of  the 
court,  and  it  is  well-settled  law,  that  decisions 
which  rest  in  the  discretion  of  a  court  of  orig- 
inal jurisdiction,  cannot  be  re-examined  in  an 
appellate  court  upon  a  writ  of  error.  Liter  v. 
Green,  2  Wheat.  306;  Silshy  v.  Foote,  14  How. 
218;  Morsell  v.  HaXl,  13  How.  212;  United 
States  V.  Buford,  3  Pet.  12;  Jenkins  v.  Ban- 
ning, 23  How.  455,  16  L.  ed.  580;  Mandeville 
v.  Wilson,  5  Cranch.  15;  Spencer  v.  Lapsley, 
20  How.  264,  15  L.  ed.  902. 

Secondary  evidence  of  a  lost  record,  as  well 
as  of  any  other  instrument,  is  admissible  after 
proof  of  the  loss;  but  in  this  case  the  plain- 
tiffs filed  a  copy  from  the  record  of  the  case 
transmitted  to  this  court,  and  the  circuit  court 
was  quite  right  in  allowing  the  loss  of  the  pe- 
tition to  be  supplied.  1  Greenl.  Ev.  12th  ed. 
%  609. 

Certainly  it  was  not  error  to  grant  a  writ  of 
677*]  possession,  'as  that  was  but  executing 
the  express  directions  of  the  mandate,  and 
surely  it  will  not  be  argued  that  it  was  error 
to  order  to  be  done  what  this  court  had  com- 
manded should  be  done  by  its  mandate. 

Suppose  all  the  foregoing  conclusions  are 
correct,  still  it  is  contended  that  the  writ  of 
«rror  cannot  be  dismissed  because  it  is  a  writ 
of  error  sued  out  under  the  22d  section  of  the 
judiciary  act,  which,  it  is  said,  brings  up  the 
whole  record. 

Undoubtedly,  it  is  true  that  the  first  writ  of 
error  was  su^  out  under  that  section,  and  that 
such  a  writ  does  bring  up  the  whole  record, 
.and  it  is  well  settled  that  it  is  no  ground  to 
dismiss  the  writ  of  error  because  there  is  no 
bill  of  exceptions,  agreed  statement  of  facts, 
or  material  demurrer  in  the  record  presenting 
any  question  of  law  for  the  decision  of  the  ap- 
pellate court,  ns  the  absence  of  every  such 
question  is  good  cause  for  affirming  the  judg- 
ment, but  it  is  not  a  good  ground  for  dismissing 
the  writ  of  error.  Taylor  v.  Morton,  2  Black, 
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484,  17  L.  ed.  278 :  Minor  v.  Tillotson,  1  H< 
287;  Suydam  v.  Williamson,  20  How.  441, 
L.  ed.  984. 

Grant  that;   still  the  second  writ   of 
though  issued  under  the  22d  secticni  of  the 
diciary  act,  does  not  bring  up  the  whole  n 
for   re-examination.     On   the   contrary,    it 
equally  well   settled  that  the  second    'writ 
error  brings  up  nothing  for  revision  except 
proceedings  suoseauent  to  the  mandate ;  and 
follows  that  if  tnose  proceedings  are   mei 
such  as  the  mandate  commanded,  and  were  m 
essary  to  the  execution  of  the  mandate, 
writ  of  error  will  be  dismissed,  as  any  otl 
rule  would  enable  the  losing  party  to  delay 
execution  of  the  mandate  indefinitely,    whi^ 
cannot  be  admitted. 

Motion  to  dismiss  granted. 


•A.  LEVY,  Plff.  in  Err,,         [•244 

V. 

A.  T.  STEWART  et  at, 

(See  S.  C.  11  Wall.  244-256.) 

Enemy  creditors  cannot  sue — statute  of  lifnita- 
tions  suspended  during  u>ar. 

Enemy  creditors  cannot  prosecute  their  clalma 
subsequent  to  the  commeDcement  of  hostilities,  but 
the  restoration  of  peace  removes  the  disability  and 
opens  the  doors  of  the  courts. 

The  operation  of  the  statute  of  limitations  is  sus- 
pended during  the  period  the  creditor  Is  prohibited 
by  the  existence  of  the  war  and  the  law  of  nations 
from  enforcing  his  claim. 

[No.  90.1 
Argued  Feb,  27,  187L    Decided  Mar,  20,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  defendants  in  error  brought  suit  in  the 
court  below,  upon  certain  promissory  notes. 
Judgment  having  been  given  in  their  favor,  the 
defendant  thereupon  sn^  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  P.  Phillips,  L.  Janin,  and  E.  T. 
Merrick,  for  plaintiff  in  error: 

In  May,  1868,  more  than  seven  years  had 
elapsed  from  the  maturity  of  the  notes.  If  the 
prescription  was  complete,  then,  in  order  to  re- 
new the  obligation,  the  acknowledgment  must 
be  of  a  particular  specific  debt,  ana  be  specific- 
ally proven. 

Court ebray  v.  Rils,  9  Rob.  613;  Buard  v.  Le- 
mee,  12  Rob.  251. 

The  agreement  to  compromise  is  not  such  an 
acknowledgment  as  to  amount  to  a  new  promise 
to  pay  the  specific  debt. 

Tyson  v.  McOill,  15  La.  145;  Succession  of 
Jewell,  11  La.  Ann.  83. 

Independent  of  this,  the  statute  of  the  state 
requires  that,  to  be  binding,  the  promise  must 
be  in  writing  when  the  prescription  has  already 
run.    See  act  of  1858,  p.  148. 

Prescription  is  governed  by  the  law  of  the 
forum, — ^in  other  words,  the  law  of  the  state  in 
which  the  suit  is  brought. 

The  34th  section  of  the  judiciary  act  en- 
forces  this  principle,  by  declaring  that  the  laws 
of  the  several  states  shall  be  regarded  as  rules 

Note. — Suspension  of  statute  of  Umitaiions  dur- 
ing war — see  note  to  Hanger  v.  Abbott,  18  L.  ed. 
U.  S.  939.  «  ,,    . 
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if  dedsKMis  in  trials  at  common  law  in  the 
«nnf  in  the  United  States. 

Bt  tbe  Code  of  Louisiana,  bills  and  notes 
fre'pnaeribed  by  five  years  reckoning  from 
ther  outarity. 

Ttift  prescription  is  peculiar,  for  it  runs 
aninrt  minors  and  interdicted  persons,  and 
auotgainst  persons  residing  out  of  th^  state. 

Arts.  ^505,  3506. 

Thefe  is  a  marked  distinction  between  this 
tai  the  stat.  of  21  Jac.  1,  which  specially 
ttv«i  tbe  rights  of  such  persons. 

A  ixed  and  received  construction  by  a  state 
ia  its  own  courts  makes  a  part  of  the  statute 
hv,  and  most  be  considered  as  final  by  the  Su- 
prcne  Court. 

SMby  V.  flftty,  11  Wheat.  361;  Chreene  v. 
J«I,  6  Pet.  298. 

Coimting  five  years  from  the  maturity  of  the 
Htes,  brings  us  to  February,  1866.  From  the 
dose  of  the  war  to  this  latter  period,  there  was 
fdn  sine  months  in  which  the  parties  could 
btT«  brought  their  suit.  This  they  did  not 
sru]  themselves  of,  but  took  their  first  action 
tlree  rnrs  after  the  termination  of  the  war. 

h  fitiel  T.  Pourciau,  20  La.  Ann.  131,  Feb- 
riftiy  term,  1868,  the  supreme  court  of  Loui- 
moM  sits:  ''On  30th  January,  1866,  the  pre- 
vripUon  on  the  nate  would  have  expired;  but 
d  tkis  time  there  wrere  two  years,  during  which 
jadieiAl  action  was  suspended  in  the  parish 
viMie  defendant  resided,  and  we  are  now  to  de- 
tcmine  whether  the  plaintiff,  having  failed  to 
me  within  five  years,  although  there  was  no 
impniiment  during  the  last  six  months  of  the 
Ic^aI  delay,  his  action  subsequently  instituted 
is  lot  prescribed." 

After  a  full  discussion  and  a  learned  argu- 
Bfflt  by  a  former  chief  justice,  on  a  motion 
for  rehearing,  tbe  court  decided  that  the  maxim, 
onUn  mm  valentem  agere  nulla  currii  pros- 
«ny  10,  could  not  be  invoked  to  relieve  the  note 
froB  the  effect  of  prescription ;  that  the  maxim 
^  DO  application  to  the  prescription  of  bills 
nd  notes,  when  suit  might  have  been  brought 
before  prescription  obtained. 

This  decision  was  reaffirmed  in  Durhen  v. 
SfiUer,  20  La.  Ann.  219;  Payne  v.  Douglass,  20 
U.  Ann.  280;  Durand  v.  Hienn,  20  La.  Ann. 
J45:  Jfarey  v.  Steele,  20  La.  Ann.  413;  Norwood 
f.  MUlt,  20  La.  Ann.  422 ;  Lemon  v.  West,  20 
La.  Ann.  427;  Watts  v.  Bradley,  20  La.  Ann. 
523;  Seklenker  v.  Taliferro,  20  La.  Ann.  666. 

These  decisions  are  founded  on  the  authority 
^  eminent  civilians,  who  have  commented  on 
tbe  Code  Napoleon,  from  which  the  Louisiana 
Code  is  derived. 

Mmr$.  8.  M.  JoHnaon  and  C.  F.  Peek, 
for  defendants  in  error : 

The  plaintiffs  in  the  court  below  did  institute 
wit.  by-  the  defendant's  own  admission  May  4, 
1M8,  on  the  same  cause  of  action ;  nor  does  it 
»PP«tr  by  any  act  of  theirs  that  that  suit  was 
diKODtinaed. 

It  is  proper  to  observe  that  Louisiana  was 
Vmf  nnder  the  dominion  of  Spain,  and  in  its 
Ciril  Code  has  adopted  the  Roman  law.  Prop- 
^  speaking,  it  has  no  statute  of  limitation, 
Wt  has  adopted  in  its  stead  the  law  of  prescrip- 
tiflo.  which  differs  from  the  American  and  En- 
glish laws  in  this:  that  while  those  statutes 
«ily  bar  the  remedy,  without  extinguishing  the 
II  Wall, 


right,  the  law  of  prescription  of  Louisiana,  as 
of  Spain,  bars  both  remedy  and  right. 

Prescription  is  a  manner  of  acquiring  proper- 
ty or  of  (Uscharging  debts  by  the  effect  of  time. 
Civil  Code,  art.  3420. 

Whether  the  circuit  court  of  the  United 
States  was  botmd  to  follow  the  supreme  court 
of  Louisiana  upon  the  law  of  prescription  of 
the  state  of  Louisiana,  is  certainly  a  grave  ques- 
ti6n,  under  the  peculiar  circumstances  of  this 
case. 

By  the  ad  of  Feb.  6,  1867,  14  Stat,  at  L.  385, 
power  is  given  to  this  court  in  certain  cases  to 
re-examine,  reverse  or  affirm  the  final  judg- 
ments of  the  highest  courts  of  any  state ;  and  it 
is  expressly  provided  that  whenever  the  high- 
est court  of  any  state  shall  affirm  the  validity 
of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  which  "are  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  United  States,'' 
this  court  may  re-examine,  reverse,  or  reaf- 
firm such  judgment. 

The  34th  section  of  the  judiciary  act  of  1789, 
1  Stat,  at  L.  85,  is  referred  to,  and  it  is  claimed 
that  the  Supreme  Court  of  the  United  States  is 
bound  to  follow  the  rules  of  construction  of  the 
state  courts,  upon  questions  arising  under  state 
laws. 

The  question  presented  here,  in  no  practical 
sense,  involves  tne  construction  of  the  law  of 
prescription;  but  it  is  whether  that  law  was  a 
valid  law  during  the  war;  whether  the  acts  of 
the  state  and  the  United  States  did  not  operate 
ipso  facto,  to  suspend  the  law  during  the  war. 
The  defendants  in  error  here  insist  that  by 
virtue  of  the  decision  of  this  court  in  the  case 
of  Hanger  v.  Abbott,  reported  in  6  Wall.  532, 
18  L.  ed.  930,  they  have  a  right  to  claim  that 
prescription  was  so  suspended. 

Inter  arma  silent  leges  is  the  rule  which  ap- 
plied to  the  state  from  1861  to  1865.  The  stat- 
ute of  prescription  pleaded  by  the  defendant  in 
the  court  below,  was  inoperative  as  against  the 
plaintiffs,  who  resided  in  New  York  when  the 
notes  matured,  and  during  the  whole  period  of 
the  war. 

Bailey  v.  Jackson,  16  Johns.  214;  Wheat. 
541,  546;  1  Kent,  67,  68;  Hanger  v.  Abbott, 
supra. 

Mr.  Justice  Swayne,  speaking  of  adverse  de- 
cisions of  the  state  courts,  and  the  power  and 
duties  of  this  court,  in  respect  to  cases  arising 
under  the  25th  section  of  the  judiciary  act  of 
1789,  says : 

"This  duty  carries  with  it  investigation,  re- 
flection and  the  exercise  of  judgment.  It  can- 
not be  performed  on  our  part  by  blindly  follow- 
ing in  the  footsteps  of  others,  and  substituting 
their  judgment  for  our  own. 

"In  all  the  cases  brought  here  under  the  25th 
section  of  the  judiciary  act,  this  court  has  never 
hesitated  to  determine  for  itself  the  construc- 
ti6n  and  effect  of  any  statute  of  a  state  brought 
here  under  review,  without  reference  to  previ- 
ous adjudications  of  the  highest  court  of  the 
state  upon  this  subject." 

Butz  V.  Muscatine,  8  Wall.  575,  19  L.  ed.  490. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Statutes  of  limitations  exist  in  all  the  states, 
and  with  few  exceptions  they  have  been  copied 
from  the  one  brought  here  by  our  ancestors  in 
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colonial  times.  Story,  Confl.  L.  §  576.  They 
are  regarded  as  statutes  of  repose  arising  from 
the  lapse  of  time  and  the  antiquity  of  trans- 
actions, and  they  also  proceed  upon  the  pre- 
sumption  that  claims  are  extinguished  when- 
ever they  are  not  litigated  in  the  proper  forum 
within  the  prescribed  period. 
250*]  *Exceptions  are  to  be  found  in  all  such 
statutes;  but  cases  where  the  courts  of  jus- 
tice were  closed  in  consequence  of  insurrection 
or  rebellion  are  not  within  the  express  terms  of 
any  such  exception,  contained  either  in  the 
original  act  or  any  other  of  later  date. 

Express  exceptions  of  the  kind,  it  is  con- 
ceded, do  not  exist,  and  if  none  can  be  implied 
then  all  debts  due  from  one  belligerent  to  an 
other,  as  well  as  executory  contracts  involving 
commercial  intercourse  with  the  enemy,  are 
practically  discharged,  as,  if  the  war  is  of  much 
duration,  prior  claims  will  be  barred  by  the 
local  statute  of  limitations. 

Enemy  creditors  cannot  prosecute  their 
claims  subsequent  to  the  commencement  of 
hostilities,  as  the  rule  is  universal  and  peremp- 
tory that  they  are  totally  incapable  of  sustain- 
ing any  contract  in  the  tribunals  of  the  other 
belligerent. 

Absolute  suspension  of  the  right  to  sue  and 
prohibition  to  exercise  it  exist  during  the  war 
by  the  law  of  nations,  but  the  restoration  of 
peace  removes  the  disability  and  opens  the 
doors  of  the  courts. 

The  William  Bagaley,  5  Wall.  405,  18  L.  ed. 
689;  Jeoker  v.  Montgomery^  18  How.  Ill,  15  L. 
ed.  312;  The  Hoop,  1  C.  Rob.  200. 

Peace,  it  is  said,  restores  the  right  and  the 
remedy,  but  it  cannot  restore  the  remedy  if  the 
war  is  of  much  duration,  unless  it  be  held  that 
the  operation  of  the  statute  of  limitations  is 
also  suspended  during  the  period  tne  creditor 
is  prohibited  by  the  existence. of  the  war  and 
the  law  of  nations  from  enforcing  his  claim. 

On  the  27th  of  July,  1868,  the  plaintiffs  in 
the  court  below  commenced  an  action  of  as- 
sumpsit against  the  present  plaintiff  on  three 
promissory  notes,  signed  at  New  York  and  made 
payable  at  New  Orleans.  One,  dated  August 
6,  1860,  due  six  months  after  date,  for  $1,618.- 
55;  another,  dated  August  "20,  1860,  due  six 
months  after  date,  for  $1,415.69;  and  the  other, 
dated  August  20,  1860,  due  six  months  after 
date,  for  $442.17,  all  of  which  notes,  at  matu- 
251*]  rity,  were  duly  presented  for  •payment, 
which  being  refused,  they  were  duly  protested 
for  non-payment.  Process  was  duly  issued  and, 
being  served,  the  defendant  appeared  and 
pleaded  as  a  defense  the  prescription  of  five 
years  as  established  by  the  Civil  Code  of  the 
state. 

New  facts  alleged  by  the  defendant  in  his 
answer  are  considered  as  denied  by  the  plain- 
tiff in  the  state  courts  without  any  replication, 
and  the  same  rules  of  practice  have  been 
adopted  in  the  circuit  courts.  Matters  in  avoid- 
ance, therefore,  alleged  in  the  answer,  are  open 
to  every  objection  of  law  and  fact  the  same  as  if 
specially  pleaded.  Daquin  v.  Coiron,  3  La.  392 ; 
Muse  V.  Yarboroughf  11  La.  533;  Bwilley  v. 
Lowy  13  La.  Ann.  412;  Bank  v.  Allard,  8  Mart. 
N.  S.  141. 

Viewed  in  that  light,  as  the  pleadings  must 
be,  the  issue  between  the  parties  was  the  same 
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as  it  would  be  in  jurisdictions  governed  by  th< 
common  law,  where  the  plaintiff  replied,  deny 
ing  the  allegations  of  the  answer,  or  pleade< 
specially  that  the  operation  of  the  prescriptioi 
was  suspended  during  the  late  Civil  War,  anc 
that  the  plaintiff  did  commence  his  suit  with  it 
five  years  next  after  the  cause  of  action  accrued 
Riley  v.  Wilcox,  12  Rob.  La.  648;  Code,  art 
329. 

Testimony  was  taken  and  the  parties    -w^erc 
heard,  but  the  court,  neither  party  requesting  a 
jury,  overruled  the  plea  of  prescription,    and 
entered   judgment   for   the   plaintiffs.      Subse- 
quent to  the  judgment  a  statement  of  facts  waa 
filed,    signed   by   the   judge    and   the    parties, 
which  consists  of  the  pleadings,  the  notes   and 
documents  offered  in  evidence,  the  entries    in 
the  minutes  of  the  proceedings,  the  judgment 
of  the  court,  together  with  a  statement  of  the 
evidence  introduced.     By  the  statement  it   ap- 
pears that  the  defendant,  at  the  dates  at  virhich 
the  notes  were  given,  and  wHen  they  matured, 
resided  at  Bayou  Sara,  and  that  he  continued 
to  reside  there  during  the  var  of  the  Rebellion ; 
that  he  had  an  agent  in  New  Orleans  during 
that  period,  and  that  he  made  one  or  two  visits 
there  towards  the  close  of  the  war;  that   the 
plaintiffs  resided  throughout  that  period  in  the 
city  'of  New  York;  that  on  the  4th  of  [*252 
March,  1868,  they  brought  a  suit  for  the  same 
cause  of  action ;  that  the  defendant  made  a  com- 
promise and  settlement  of  the  same  with    the 
attorney  who  instituted  the  suit,  whereby  the 
suit,  on  the  8th  of  May  following,  was  discon- 
tinued; that  the  attorney,  in  making  the  set- 
tlement and  in   discontinuing  the  suit,   acted 
without  authority,  and  that  the  plaintiffs   re- 
pudiated his  acts  in  the  case  as  soon  as  they 
were  informed  of  the  same,    and    afterward^ 
brought  the  present  suit. 

Exceptions  were  taken  by  the  defendant  to 
the  rulings  and  decisions  of  the  court  upon 
three  grounds,  as  follows:  (1)  Because  the 
bringing  of  the  first  suit  did  not  interrupt  the 
prescription  established  by  the  laws  of  the 
state;  (2)  because  the  Civil  War  did  not  inter- 
rupt the  prescription  under  the  rule  established 
by  the  decisions  of  the  supreme  court  of  the 
state;  (3)  because  the  courts  of  the  United 
States  are  bound  to  follow  the  decisions  of  the 
supreme  court  of  the  state  in  respect  to  the 
law  of  prescription,  as  applied  to  such  causes 
of  action. 

Different  views,  however,  were  entertained 
by  the  circuit  court,  and  judgment  was  ren- 
dered for  the  plaintiffs.  Whereupon  the  de- 
fendant sued  out  a  writ  of  error  and  removed 
the  cause  into  this  court. 

Much  discussion  of  the  first  response  made 
by  the  plaintiffs  to  the  defense  of  prescription, 
as  set  up  by  the  defendant  in  his  answer,  is  xm- 
necessary,  as  the  court  is  of  opinion  that  the 
decision  of  the  case  must  turn  upon  the  second 
response  of  the  plaintiffs  to  that  defense,  which 
is,  that  in  computing  the  five  years  since  the 
cause  of  action  accrued,  the  period  during 
which  the  courts  of  the  state  where  the  defend- 
ant resided  were  closed  in  consequence  of  the 
late  Civil  War,  must  be  deducted. 

Regulations  exist  in  some  of  the  states  that 
where  a  first  suit  is  abated  and  a  second  suit  is 
brought  within  a  prescribed  time,  tne  statute  of 
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rxititk«  shall  cease  to  nin  from  the  date  of 
t^*  fim  suit,  but  the  court  is  not  ref^red  to 
uT  soA  enactment  as  applicable  in  this  case, 
!«'*  it  is  believed  that  none  such  exists,  as  the 
153*]  Code  of  the  state  provides  that  •if  the 
piiatifl,  titer  having  made  his  demand,  aban- 
y^a  or  discontinues  it,  the  interruption  shall 
y  cfflisidcred  as  having  never  happened.  Code, 

irt  S4K.  .       ^ 

Grant  til  that,  still  the  question  remams  to 
be  tt^sidered  whether  the  alleged  prescription 
WIS  Bot  interrupted  by  the  fact  that  the  courts 
c!  tk  sttte  where  the  defendant  resided  were 
tyiwd  by  the  late  Civil  War  for  such  a  period 
tf  tiiae  tliat  the  bar  was  not  complete  when  the 
prseot  snit  was  commenced. 

Prodtmation  of  blockade  was  made  by  the 
?ri«aeBt  on  the  19th  of  April,  1861,  and  on 
t'tt  I3th  of  July  in  the  same  year  Congress 
^iswd  t  kw  authorizing  the  President  to  in- 
ttfdirt  tn  trade  and  intercourse  between  the  in- 
Ubiunta  of  the  states  in  insurrection  and  the 
r^  d  the  United  Stotes.     12  Stat,  at  L.  257, 

Ob  the  20th  of  August,  1866,  the  President, 
V  bi«  proclamation  of  that  date,  proclaimed 
bat  the  insurrection  was  at  an  end  and  that 
f«a,  order,  and  tranquility  were  fully  re- 
^or«l  in  all  the  states.  U,  8.  v.  Anderson,  9 
Win.  70,  19  L.  ed.  619;  14  Stat,  at  L.  App.  7. 

Pmninent  military  possession  of  New  Or- 
louB,  it  is  conceded,  was  taken  by  our  forces 
It  I  much  earlier  period,  and  it  is  also  true  that 
tbe  dmut  court  was  organized  there  at  the 
kut  specified  in  the  statement  of  facts,  but  that 
pcrtion  of  the  state  where  the  defendant  resided 
ftin  remtined  within  the  lines  of  the  insurrec- 
tioaists,  tnd  of  course  the  courts  of  the  state 
TKP  flfwed  80  far  as  respects  the  rights  of  the 
ftintiffs  in  this  case.  The  Venice,  2  Wall. 
258, 17  L  ed.  866. 

Thronghout  the  entire  period  between  the 
dat€s  of  those  proclamations  the  courts  of  the 
Kat«  were  closed  to  the  plaintiffs  and  they 
mf  totally  incapable  of  instituting  any  suit 
fT  thf  enforcement  of  their  claim.  The  Hoop, 
1  C.  Rob.  Adm.  200;  Wheat.  Law  of  Nations, 
by  L  544,  877;  Esposito  v.  Bowden,  4  Ell.  & 
ttNS;  Grmcold  v.  Waddington,  16  Johns.  438. 

Eieq)tions,  not  mentioned  in  the  statute  of 
t54»]  limitations,  •have  sometimes  been  ad- 
nitted,  tnd  this  court  decided  in  the  case  of 
ffM^v.  Ahhoit,  6  Wall.  532,.  18  L.  ed.  939, 
*Hit  the  time  during  which  the  courts  of  the 
«ates  in  rebellion  were  closed  to  the  citizens 
of  the  rest  of  the  Union  is  to  be  excluded  in 
srits,  since  brought,  from  the  computation  of 
tie  time  fixed  by  the  statutes  of  limitation 
Tithin  which  suits  may  be  brought,  though  no 
*Qeh  exception  is  expressly  admitted  in  the  lim- 
itation act.  Neither  laches  nor  fraud  can  be 
imputed  to  the  creditor  in  such  a  case,  as  the 
iaability  to  sue  becomes  absolute  by  the  dec- 
lintion  of  war  wholly  irrespective  of  his  con- 
>at  or  opposition.  When  the  contract  was 
B»de  he  was  competent  to  sue,  but  the  effect  of 
nr  is  to  suspend  his  right  during  its  continu- 
««»,  not  only  without  any  fault  on  the  part  of 
the  ereditor,  but  under  circumstances  which 
»^e  it  his  duty  to  abstain  from  any  such  at- 
^pt  His  remedy,  as  was  said  in  that  case, 
i«  suspended  by  the  two  governments  and  by 
U  Wail, 


the  law  of  nations  not  applicable  at  the  date  of 
the  contract,  and  which  comes  into  operation 
in  consequence  of  an  event  over  which  he  has 
no  control.  The  Protector,  9  Wall.  689,  19  L. 
ed.  812. 

Recent  decisions  of  the  supreme  court  of  the 
state  are  referred  to  by  the  defendant  in  which 
it  is  denied  that  any  exception  whatever  is  al- 
lowed in  any  case,  in  the  law  of  prescription,  a& 
to  bills  and  notes.  Rahel  v.  Pourciau,  20  La. 
Ann.  131;  Lcmo^i  v.  West,  20  La.  Ann.  427; 
8mith  v.  Stewart,  21  La.  Ann.  75. 

None  of  those  decisions  are  founded  upon 
any  express  enactment,  and  the  reasons  as- 
signed for  the  conclusion  are  not  satisfactory^ 
They  admit  that  the  maxim,  contra  non  valen- 
tern  agere  non  currit  prasscriptio,  is  a  maxim 
of  universal  justice,  but  deny  that  it  applies  to> 
causes  of  action  founded  upon  bills  and  notes^ 
chiefly  because  **they  are  prescriptible  against 
minors  and  interdicted  persons  as  well  as  oth- 
ers," which  the  chief  justice  of  that  court,  in 
the  case  first  cited,  held  to  be  an  unsatisfactory 
reason  for  the  conclusicm,  and  in  that  view  the* 
court  here  entirely  concurs. 

Suppose  that  the  rule  of  that  court  cannot 
be  adopted,  *8till  it  is  insisted  by  the  [*25& 
defendant  that  the  suspension  of  the  prescrip- 
tion ceased  when  the  Rebellion  came  to  an  end ; 
that  the  suit  was  instituted  too  late,  as  it 
might  have  been  commenced  within  five  years 
next  after  the  cause  of  action  accrued,  and  cer- 
tain continental  authorities  are  referred  to- 
where  that  rule  is  apparently  maintained.  2 
Troplong,  De  la  Prescription,  258,  etc. 

Authorities  of  the  kind,  though  entitled  to- 
great  respect,  are  not  obligatory,  and  the  court 
is  of  the  opinion  that  the  rule  adopted  in  the 
case  of  Ha^iger  v.  Abhott,  supra,  is  more  con- 
sonant with  justice  and  more  in  accordance 
with  the  analogies  of  our  law  than  the  one  sug- 
gested by  those  commentators. 

Even  the  supreme  court  of  the  state  which 
refused  to  adopt  that  rule  admits  that  the  law" 
ought  to  be  so;  but  proceeds  to  show  from  cer- 
tain prior  decisions  of  this  court  that  it  is  not^ 
90,  not  one  of  which  is  an  authority  to  support 
the  proposition  for  which  they  were  invoked. 

Evidently  the  case  before  the  court  is  con- 
trolled by  the  decision  in  the  case  of  Hanger  y^ 
Abbott  and  The  Protector,  supra,  and  the 
court  as  now  constituted  adheres  to  those  de- 
cisions. 

Creditors*  debts  due  from  belligerents  are- 
suspended  during  war,  but  the  debts  are  not  an- 
nulled. Tliey  are  precluded  during  war  from 
suing  to  recover  their  dues,  but  "with  the  return 
of  peaee  we  return  the  right  and  the  remedy. 
Chit,  on  C.  and  M.  423 ;  Wheat.  Law  of  Nations,- 
by  L.  541;  Vattel,  b.  iii.  c.  6,  sec.  77. 

Where  a  debt  has  not  been  confiscated  dur- 
ing war,  the  rule  is  now  universally  acknowl- 
edged that  the  right  to  sue  revives  when  peace- 
is  restored,  and  the  rule  is  that  the  restoration 
of  peace  returns  to  the  creditor  both  the  remedy 
and  the  right,  which  necessarily  implies  that 
the  law  of  limitation  was  suspended  during  the- 
same  period. 

Judgment  affirmed, 
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1»J»THE  NEW  ENGLAND  MARINE  INSUR- 
ANCE COMPANY,  Appta. 

V. 

THOMAS  DUNHAM. 

(See  8.  C.  11  Wall.  1-36.) 

Jurisdiction  on  division  of  opinion — admiralty 
has  jurisdiction  of  libel  in  personam  on  poli- 
cy of  marine  insurance — tnaritime  contract — 
marine  insurance. 

*The  admiralty  and  maritime  jurisdiction  of  the 
United  States  is  not  limited  by  the  statutes  or  ju- 
dicial prohibitions  of  England. 

BMrst.  The  locus,  or  territory  of  maritime  juris- 
diction, where  torts  must  be  committed  and  where 
business  must  be  transacted  in  order  to  be  mari- 
time in  their  character,  extends  not  only  to  the 
main  sea,  but  to  all  the  navigable  waters  of  the 
United  States,  or  bordering  upon  the  same,  whether 
landlocked  or  open,  salt  or  fresh,  tide  or  no  tide. 

Second.  As  to  contracts,  the  true  criterion  of 
whether  they  are  within  the  admiralty  and  mari- 
time Jurisdiction,  is  their  nature  and  subject-mat- 
ter, as  whether  they  are  maritime  contracts,  having 
reference  to  maritime  service,  maritime  transac- 
tions, or  maritime  casualties,  without  regard  to 
the  place  where  they  were  made. 

In  view  of  these  principles  it  was  held,  that  the 
contract  of  marine  insurance  is  a  maritime  contract 
within  the  admiralty  and  maritime  jurisdiction, 
though  within  the  exclusive  jurisdiction  of  the 
United  States  courts. 

The  case  of  De  Lovlo  v.  Bolt,  2  Gall.  898,  af- 
firmed. 

This  court  has  Jurisdiction  under  the  act  of  1802, 
of  a  certificate  of  division  in  opinion  between  the 
associate  judges  of  the  Supreme  Court  and  the  cir- 
cuit judge,  together  holding  the  circuit  court,  as 
well  as  between  either  of  said  judges  and  the  dis- 
trict judge. 

[No.  354.] 

Submitted  Dec.  20,  1870.    Decided  March  27, 

1871. 

ON*  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
fietts. 

The  libel  in  this  case,  on  a  policy  of  marine 
insurance,  was  filed  in  the  court  below.  The 
judges  being  equally  divided  in  opinicm,  certi- 
fied the  case  to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr,  F.  C.  Lorins,  for  libellants: 

The  contract  of  marine  insurance  concerns 
vessels,  their  ownership  and  navigation;  car- 
goes, charter-parties;  contracts  of  affreight- 
ment*; profits  and  commissions  on  goods  trans- 
ported by  water;  carriage  of  passengers:  dam- 
age by  the  perils  of  the  sea,  fire  and  collision; 
hypothecations,  salvage,  wages  and  provisions; 
averages,  contributions  and  jettisons;  ques- 
tions of  prize,  and  all  other  maritime  matters, 
and  exclusively  so,  imless  in  some  exceptional 
case,  as  the  protection  of  a  cargo  landed  at  a 
port  of  necessity,  when  the  policy  covers  it 
though  on  land.' 

All  these  are  maritime  matters,  and  it  would 
«eem  to  be  a  corollary,  that  a  contract,  relating 
to  them  exclusively,  must  be  maritime,  and  be 
governed  by  the  same  laws,  and  be  subject  to 
the  same  jurisdiction. 

*Headnotes  by  Mr.  Justice  Bradlkt. 

NOTB. — To  what  places  the  furisdiotion  of  ad- 
miralty ia  confined — see  note  to  Allen  v.  Newberry, 
16  L.  ed.  110. 

Cases  certified  on  division  of  circuit  court:  juriS' 
diction  of  U.  8.  Supreme  Court  in;  on  what  division 
should  he — see  note  to  Webster  v.  Cooper,  13  L.  ed. 
U.  S.  325. 

.Jurisdiction  in  admiralty  as  to  matters  of  con- 
f  •"*ct— see  notes  18  C.  C.  A.  847 ;  27  C.  a  A.  530. 
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On  the  contin^it  of  Europe,  the  iurisdicti 
of  maritime  courts  over  contracts  oi  xnaxine 
surance,  has  never  been  questioned  and  is  a 
stantly  exercised.  In  Scotland,  suits  on  pc 
cies  are  frequently,  if  not  usually,  brought  1 
fore  the  court  of  admiralty;  and  in  the  appei 
to  the  House  of  Lords,  taken  in  many  cases, 

?ue8tion  has  been  raised  as  to  the  jurisdictic 
n  England,  the  cognizance  of  policies  of  i 
8urai.<<e  was  formerly  claimed  by  the  court 
admiralty,  and  it  may  be  considered  as  an  op 
question,  so  far  as  the  written  law  sho^ 
whether  that  court  would  not  now  entertain 
suit  on  a  policy.  There  is  no  case  reported 
which  the  question  has  been  decided  or  di 
cussed;  though  it  has  been  taken  for  g^rant4 
that  the  English  admiralty  would  not  ente 
tain  the  jurisdiction. 

By  the  universal  and  unanimous  forei^ 
practice  and  authorities,  with  one  exoeptic 
only,  the  contract  of  marine  insurance  is  coi 
sidered  to  be  maritime,  and  a  proper  subjei 
for  the  cognizance  of  a  court  vested  with  juri 
diction  over  maritime  cases. 

No  case  is  found,  in  the  reports  of  any  court 
of  the  United  States,  of  an  action  in  the  a<j 
miralty  on  a  policy  of  insurance,  until  the  yea 
1815;  nor  on  a  charter-party,  nor  for  freight 
untU  1829. 

At  the  October  term  of  the  circuit  court  fo 
the  district  of  Massachusetts,  in  the  year  1815 
the  question  was  first  presented  by  a  libel  on  i 
policjr  of  insurance.  A  plea  to  the  jurisdictioi 
was  interposed,  and  the  result  was  the  opinioi 
of  Judge  Story,  in  the  case  of  De  Lovio  v.  Boit 
2  Gall.  398. 

This  celebrated  opinion  amounts  as  nearly  t< 
a  demonstration  of  the  positions  sought  to  b< 
maintained,  as  the  nature  of  the  case  would 
permit.  It  never  has  been  answered,  or  at* 
tempted  to  be;  though,  occasionally,  doubts 
have  been  expressed  and  intimations  made,  that 
it  might  not  be  followed  to  its  full  extent. 

It  rests  on  a  few  simple  propositions: 

First.  That  the  English  court  of  admiralty, 
as  well  as  all  other  maritime  courts,  has  exer- 
cised jurisdiction  over  maritime  contracts. 

Second.  That  marine  insurance  is  and  has 
always  been  held  to  be  a  maritime  contract. 

Third.  That  the  Constitution  of  the  United 
States  authorizes  the  establishment  of  courts  to 
exercise  jurisdiction  over  all  admiralty  and 
maritime  cases. 

Fourth.  That  Congress  has  established  courts 
to  exercise  such  jurisdiction,  concurrently  with 
courts  of  common  law,  and  that,  consequently, 
these  courts  have  jurisdiction  over  contracts  of 
marine  insurance. 

The  argument  drawn  from  the  practical  ju- 
risdiction of  the  English  admiralty  at  the  time 
of  the  revolution,  was  fully  considered  and  an- 
swered, and  the  conclusion  arrived  at,  which 
has  been  so  many  times  subsequently  affirmed 
by  this  court,  that  it  must  be  considered  an 
axiom,  that  the  jurisdiction  exercised  by  the 
English  court  at  that  time,  affords  no  rule  or 
precedent  for  the  exercise  of  the  admiralty  ju- 
risdiction vested  in  the  courts  of  the  United 
States. 

Cunningham  v.  Hall,  1  Cliff.  43;  Waring  v. 
ClarkCy  5  How.  441. 

Mr.  Chief  Justice  Marshall  affirmed,  in  the 
case  of  The  Little  Charles,  3  Brock.  380,  in 
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ISlf.  thai  nhe  courts  of  the  United  States 
hare  Bcrer  doubted  their  right  to  proceed  under 
tkar  gcBMml  powers  as  courts  of  admiralty, 
vhcn  tkgy  are  not  restrained  from  the  use  of 
by  statutes,"  and  such  appears  to 
the  opinion  of  the  court  at  tne  time, 
aeeording  to  Judge  Story. 

That  Mr.  Justice  Washington  would  have 
fastained  the  jurisdiction,  cannot  be  doubted, 
la  his  opinion,  in  the  case  of  The  Senecaf  3 
Wtn.  Jr.  399,  &  18  Am.  Jur.  486,  he  says:  ''I 
10C  cniy  admit,  but  insist: 

First  That  the  judicial  power  of  the  United 
Stitcs  wider  the  (Constitution,  and  the  jurisdic- 
tMA  oi  the  district  courts  under  the  9th  section 
M  the  judiciary  act  of  1789,  embrace  all  cases 
tf  oBjitime  nature,  whether  they  be  particu- 
kiH  of  admiralty  cognizance  or  not. 

Sceood.  That  this  jurisdiction,  and  the  law 
nfviiting  its  exercises,  are  to  be  sought  for 
B  tSie  general  maritime  law  of  nations,  and  are 
8A  oonfioed  to  that  of  England,  or  of  any  other 
fsrtieaJar  maritime  nation." 

Be  afterwards  speaks  of  the  ordinances  of 
Loois  JUT.,  as  generally  adopted,  as  evidence 
«f  the  maritime  law  of  nations. 

Th«  oocurrenee  of  differences  of  opinion  as  to 
the  extent  <^  the  admiralty  jurisdiction,  is  of 
hte  date.  It  first  appears  eminently  in  Ram- 
My  T.  AlUyre,  12  Wheat.  611,  in  1827,  in  the 
^iiaeotYng  opini<Mi  of  Mr.  Justice  Johnson,  with 
vboQ  have  concurred,  at  different  times,  Mr. 
Jntiee  Baldwin,  Mr.  Justice  Daniel,  and  Mr. 
JiBtice  Campbell,  and  others  to  a  less  ex- 
tot;  but  the  majority  of  the  court  have  uni- 
formly held,  that  the  practical  jurisdiction  of 
the  ^iglish  admiralty  affords  no  rule  for  the 
jirisdiction  vested  in  the  courts  of  the  United 
States  by  the  Constitution  and  by  Congress, 
sfid  that  that  embraces  all  maritime  contracts. 
I&  1822,  another  libel  cm  a  policy  of  insur- 
not  eune  before  the  circuit  court  for  the  first 
cmnt,  Pecle  v.  Itts.  Co,  3  Mas.  27. 

The  respondents  appeared  under  protest  to 
the  jurisdiction,  but  did  not  argue  the  question, 
otendiog  to  do  so  on  appeal. 

A  decmon  on  the  merits  was  in  favor  of  the 
Iftellants.  and  the  respondents  claimed  an  ap- 
ped  to  this  court.  The  usual  bond  was  given 
ior  prosecuting  the  appeal,  and  it  was  entered 
Int  afterwards  disappeared  from  the  docket, 
hi  1842,  a  libel  on  a  policy  of  insurance  was 
brooght  in  the  same  district.  Hale  v.  Ins,  Co, 
2  Story.  176. 

Ifr.  B.  R.  Curtis,  subsequently  a  justice  of 
tha  eoort,  appeared  for  the  respondents.  No 
cxeeptioii  was  taken  to  the  jurisdiction,  and 
the  cause  was  argued  and  decided  on  the  mer- 
its. Mr.  Justice  Story  repeated  his  deliberate 
•AerwHje  to  the  doctrine  of  DeLovio  v.  Boit,  2 
6tIL  388.  He  also  stated  that  Peele  v.  Ins. 
Co.  3  Mas.  27,  went  off  without  any  decision 
is  this  court;  his  belief  that  Mr.  Chief  Justice 
Marshall  and  Mr.  Justice  Washington  would 
hare  sttstained  the  jurisdiction,  and  that  he 
^  no  reason  to  believe  that  a  majority  of  the 
^oMt  were  oi>po8ed  to  it. 

Ko  Kbel  on  a  policy  of  insurance  came  before 
the  eoort  while  Mr.  Justice  Woodbury,  the  im- 
■e^iate  successor  of  Mr.  Justice  Story,  was  on 
the  Besefa;  but  it  is  evident  that  he  was  pre- 
P*^  to  sustain  the  jurisdiction.  In  Dean  v. 
^o.  2  Wood.  &  M.  88,  speaking  of  the  ad- 
U  Wau. 


miralty  jurisdiction,  he  said:  '*If  that  matter 
had  been  .  .  .  for  the  recovery  on  some 
contract  of  admitted  admiralty  jurisdiction, 
such  .as  to  pay  a  ranson  or  an  insurance,  the 
district  court,  by  having  a  jurisdiction  in  all 
civil  cases  of  an  admiralty  character,  under  the 
act  of  1789,  could  clearly  sustain  this  libel." 

In  the  case  of  Younger  v.  Ina,  Co.  1  Sprague, 
243,  Judge  Sprague  held  "the  jurisdiction  of 
the  admiralty  over  policies  of  insurance  to  be 
the  settled  law  and  practice  of  this  court." 

In  the  same  case  on  appeal  (2  Curtis,  322), 
Mr.  Justice  Curtis  declined  to  consider  the 
question  as  open  in  the  first  circuit.  He  was  of 
counsel  for  the  insurers  in  Hale  v.  Ins.  Co.  2 
Story,  176,  and  made  no  objection  to  the  juris- 
diction, and  he  also  declined  to  argue  against 
the  jurisdiction  in  Roe  v.  Cutler,  1  Sptague, 
135. 

In  the  case  of  Drinhwater  v.  The  Spartan,  1 
Ware,  162;  Judge  Ware,  speaking  of  the  deci- 
sion in  De  Lovio  v.  Boit,  supra,  says :  "I  concur 
most  fully  in  the  doctrine  maintained  in  that 
very  learned  and  masterly  opinion." 

In  the  text  books  on  admiralty  practice  and 
jurisdiction,  the  jurisdiction  of  the  court  over 
contracts  of  insurance  is  generally  asserted. 
See  Dunl.  Adm.  Pr.  43;  Ben.  Adm.  8,  60,  147. 

On  page  166,  the  latter  says :  "The  contract 
of  insurance  against  the  perils  of  the  seas  is 
one  that  was  suggested  by  and  sprang  from  the 
hazards  peculiar  to  ships  and  vessels  in  the 
pursuit  of  maritime  commerce.  In  like  manner, 
the  rights,  duties  and  liabilities,  whic^  are  its 
characteristics,  have  always  been  regulated  by 
the  maritime  law.  It  has  always  and  every- 
where been  considered  a  maritime  contract, 
and  nowhere  out  of  England  has  it  ever  been 
excluded  from  the  admiralty  jurisdiction.  And 
in  all  the  grants  of  jurisdiction  even  in 
England,  it  is  especially  mentioned  as  a  matter 
of  admiralty  jurisdiction." 

Judge  Conkling  remarks  (vol.  1,  p.  13) : 
**The  precise  question,  whether  it  (the  jurisdic- 
tion) extends  to  contracts  of  marine  insurance, 
remains  yet  to  be  definitely  settled  by  the  Su- 
preme Court.  But  these  contracts,  relating  as 
they  do  purely  to  maritime  pursuits,  and  being 
eminently  conducive,  if  indeed  they  are  not  to 
be  regarded  as  indispensable,  to  the  successful 
prosecution  of  navigation  and  commerce,  it  is 
not  easy  to  perceive  upon  what  ground  the^ 
can  consistently  be  excepted  from  the  princi- 
ples already  established  by  that  court." 

See,  also,  note,  1  Kent,  Com.  370,  in  which 
"insurance"  is  mentioned  as  a  matter  of  set- 
tled admiralty  jurisdiction. 

In  the  reports  of  this  court,  and  of  other 
courts  of  the  United  States,  no  other  reference 
has  been  foimd  to  the  contract  of  insurance  as 
a  matter  of  admiralbr  jurisdiction,  except  in 
Taylor  v.  Carryl,  20  How.  683,  16  L.  ed.  1028, 
where  Mr.  Chief  Justice  Taney  expressed  a 
doubt  upon  the  subject,  which  had  not  been  pre- 
sented or  referred  to  in  the  argument,  and 
which  evidently  he  had  not  examined.  There  is 
a  reference  to  policies  in  Bee's  Adm.  200,  where 
they,  with  bills  of  lading  and  bottomry  bonds, 
are  declared  to  be  suable  at  commcm  law  only. 

Considering  the  authorities  apart  from  the 
repeated  declarations  of  this  court,  that  the 
admiralty  jurisdiction  of  the  district  court  ex- 
tends generally  over  maritime  contracts,  and 
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the  universal  admission  that  marine  insurance 
is  a  maritime  contract,  we  have  this  express  au- 
thority in  favor  of  the  jurisdiction: 

Three  deliberate  decisions  of  Mr.  Justice 
Story,  in  point.  The  opinion  of  Mr.  Justice 
Woodbury,  that  insurance  is  clearly  a  contract 
within  the  admiralty  jurisdiction.  The  fact 
that  Mr.  Justice  Curtis  sustained  the  jurisdic- 
tion as  a  settled  practice  in  the  first  circuit 
and,  as  counsel,  took  no  exception  to  it.  The 
statement  by  Mr.  Justice  Story,  of  his  belief 
that  if  the  appeal  above  mentioned  had  been 
prosecuted,  the  jurisdiction  would  have  been 
maintained  by  this  court.  The  decisions  by 
Judge  Sprague,  Judge  Ware,  and  Judge  Lowell, 
of  the  district  court,  )ftnd  the  opinions  of  Mr. 
Dun  lap,  Mr.  Benedict,  and  Judge  Conkling. 

Aga*n«?t  these,  is  only  the  doubt  of  Mr.  Chief 
Justice  Taney,  above  referred  to,  which  does 
not  amount  even  to  a  dictum. 

The  weight  of  authority  is  decidedly  in  favor 
of  the  jurisdiction.  Indeed,  there  is  an  utter 
absence  of  authority  against  it,  even  in 
England.  There  is  no  case  on  record  known, 
in  which  the  court  of  admiralty  has  refused  to 
entertain  jurisdiction  over  the  subject,  or  in 
which  the  courts  of  common  law  have  prohib- 
ited it.  In  admiralty  commissions,  insurance 
is  usually  mentioned  as  a  matter  over  which 
jurisdiction  is  to  be  exercised ;  and  in  Scotland, 
the  court  of  admiralty,  under  similar  commis- 
sions, constantly  entertains  such  jurisdiction. 

All  that  can  be  said  about  the  exercise  of  the 
jurisdiction  by  the  English  court  is  that  practi- 
cally, it  has  not  been  resorted  to. 

This  court  has  definitely  established  the  rule, 
that  the  admiralty  jurisdiction  was  not  limited 
to  those  cases  over  which  the  English  court  of 
admiralty  practically  exercised  jurisdiction  at 
the  time  of  the  revolution,  and  has  declared  by 
its  Chief  Justice  that  it  extends  to  all  mari- 
time cases,  when  not  restrained  by  statute.  The 
only  question  then  is,  whether  or  not  marine 
insurance  is  a  contract  concerning  matters  of 
navigation,  trade,  commerce,  etc.;  or  in  other 
words,  a  maritime  contract. 

There  can  be  only  one  answer  and  the  juris- 
diction follows,  of  course. 

It  is  a  matter  of  history,  that  the  commis- 
sions issue<1  ^v  the  Crown  to  the  judges  of  the 
colonial  courts  of  admiralty,  conferred,  in  terms, 
unlimited  jurisdiction  over  all  maritime  cases, 
and  usually  specified  "policies  of  assurance." 

See  commissions  quoted  in  De  Lovio  v.  Boity 
2  Gall.  398,  and  in  Ben.  Adm.  Pr.  82,  90.  He 
states  that  he  has  seen  nine  commissions. 

That  the  framers  of  the  Constitution,  and  the 
lawyers  of  that  day,  were  familiar  with  a  dif- 
ferent and  more  extensive  jurisdiction  in  the 
colonies  than  was  practised  in  the  English 
court  of  admiralty,  is  asserted  by  Judge  Wayne 
in  his  opinion  of  Waring  v.  Clarke^  5  How. 
464,  and  the  authorities  cited  by  him  fully 
maintain  the  assertion. 

It  will  be  found,  on  examining  the  records 
referred  to,  that  no  objection  was  made  to  the 
extensive  jurisdiction  exercised.  It  seems  to 
have  been  considered  a  matter  about  which 
there  could  be  no  doubt.  In  one  case  only  was 
there  a  plea  to  the  jurisdiction.  A  master 
sued  in  rem,  in  a  home  port,  for  wages  and 
disbursements.  Such  a  plea  was  interposed 
and  overruled* 
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The  jurisdiction  claimed  by  Judge  Stoi 
Judge  Ware,  and  others,  for  the  admiral 
courts  of  the  United  States,  is  not  somethi] 
new  and  before  imknown;  but  is  not  so  e 
tensive  as  was  actually  exercised  by  the  « 
lonial  courts. 

If  the  jurisdiction,  known  to  have  been  e 
ercised  by  the  admiralty  coui*ts  before  the  rev 
lution,  is  to  be  taken  as  the  rule,  it  must  1 
admitted  that  every  case  which  can  properly  1 
defined  as  maritime,  is  a  proper  subject  for  tl 
jurisdiction  of  the  United  States  district  court 
and,  of  course,  marine  insurance. 

The  same  conclusion  must  be  drawn  from  tl 
fact  that  admiralty  jurisdiction  was  exercise 
by  the  vice-admiralty  court  of  Massachusett) 
over  all  maritime  contracts  and  cases.  Th 
judge  who  presided  in  that  court  was  at  th 
same  time  the  judge  of  the  vice  admiralt; 
courts  of  New  York,  Pennsylvania,  the  Jerseyi 
New  Hampshire,  Connecticut,  Maine,  and  Xovi 
Scotia,  and  it  must  have  been  that  he  held  am 
exercised  the  same  jurisdiction,  when  holding 
court  in  the  other  colonies  or  provinces  in 
eluded  in  his  Commission,  that  he  did  when  sit 
ting  in  Massachusetts. 

The  argument  to  be  derived  from  history  h 
conclusive  in  favor  of  a  literal  construction  oi 
the  words  of  the  Constitution  and  statutes,  giv« 
ing  the  courts  of  the  United  States  jurisdiction 
over  all  admiralty  and  maritime  cases. 

The  records  of  the  circuit  court  show  four 
express  decisions  on  policies  of  insurance.  Tc 
which  majr  be  added,  Dean  v.  Bates,  2  Wood 
&  M.  88,  in  which  Mr.  Justice  Woodbury  ex- 
pressed the  decided  opinion  above  referred  to, 
making  in  all  five  decisions,  in  which  the  juris- 
diction of  the  United  States  district  court  over 
policies  of  insurance  has  been  affirmed  or  exer- 
cised by  justices  of  this  court. 

The  binding  force  of  precedents  is  imiversally 
recognized  in  courts  of  law,  and  a  stronger  case 
in  this  respect  can  hardly  be  ima^in^  than 
this,  where  the  course  of  decision  is  uniform 
from  1816,  when  the  question  was  first  pre- 
sented, down  to  1867.  Stare  decisis  is  a  well- 
established  rule,  foimded  on  principles  of  rea- 
son and  justice,  as  well  as  of  expediency. 

The  libellants  do,  therefore,  submit,  with  the 
greatest  deference  and  respect,  that  to  exercise 
jurisdiction  over  policies  of  marine  insurance  is 
the  established  law  and  practice  of  the  circuit 
court  for  the  first  circuit  held  by  justices  of 
this  court;  that  such  practice  is  in  conformity 
with  the  universal  maritime  law  and  usage; 
with  the  decisions  of  this  court  affirming  juris- 
diction over  charter-parties,  and  maritime  con- 
tracts  generally;    with   the  jurisdiction  exer- 
cised by  the  vice  admiralty  courts  before  the 
revolution,  which  must  have  been  known  to  the 
makers  of  the  Constitution;  and  is  imperative- 
ly required  to  carry  into  effect  the  provisions 
of  the  Constitution  touching  the  jurisdiction  of 
its  courts  and  the  regulation  of  commerce,  and 
to  establish  uniformity  of  principle  and  practice 
throughout  the  Union  in  one  of  the  most  im- 
portant branches  of  commercial  law. 

It  cannot  now  be  questioned,  that  the 
framers  of  the  Constitution  intended  to  vest  in 
Congress  the  power  to  establish  courts  to  exer- 
cise admiralty  jurisdiction  over  all  admiralty 
and  maritime  cases. 

Congress,  in  the  exercise  of  its  discretion, 
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wa^  hMre  eooferred  upon  the  courts  it  was  to 
rtjoit,  suefa  jurisdiction  as  it  should  see  fit, 
a^  bmit  it  to  certain  cases ;  but  nothing  of  the 
kii^  Tts  done.  The  judiciary  act  confers  on 
tae  district  courts  unqualified  jurisdiction  over 
lI  dril,  admiralty  and  maritime  cases. 

it  ii  BO  objection  to  the  exercise  of  the  juris- 
6rtioo  orer  a  contract  of  insurance,  that  it  is 
mik  on  land,  and  in  case  of  loss  is  payable  on 
j!ii  The  same  objection  exists  against  all 
i<MT  maritime  contracts.  In  fact,  contracts 
ji  wldom  made  on  the  seas,  or  are  wholly  per- 
loraed  there. 

Tbe  qufstion  is  not  where  was  the  contract 
ndCfbut:  what  does  it  concern?  Marine  in- 
tjjibce  concerns  only  what  happens  on  the  seas 
•0  ships,  cargoes  and  freights,  collisions,  aver- 
15^  bypctbecations,  wages  and  provisions, 
cootribations,  jettisons,  and  matters  of  prize 
ai  other  maritime  matters,  and  is,  therefore, 
smelly  a  maritime  contract. 

It  M  «id  that  the  admiralty  cannot  exercise 
jansiiietion  over  contracts  of  insurance,  because 
TaiTvis  DO  lien.  But  it  is  well  settled  here- and 
a  Ea^d,  that  the  admiralty  courts  originally 
icttd  principally  in  personam,  without  regard 
tdtbere  being  a  remedy  in  rem;  and  where  that 
«xiflt«d  it  was  subordinate  and  auxiliary  to  its 
ttjm  m  jicrsonam. 

It  it  insisted  that  De  Lovio  v.  Boit,  2  Gall. 
3W,  ie  virtually  overruled  by  the  decision  in 
Cv'lor  T.  Rae,  7  How.  729.  It  might  seem  to 
folKw,  that  if  the  district  court  had  no  juris- 
M<B  to  enforce  a  general  average  contribu- 
uoa.  ia  prrfonam,  it  could  not  take  cognizance 
of  t  policy  of  insurance. 

Bat  if  the  contract,  or  quasi  contract,  of  gen- 
sil  average  cannot  be  enforced  in  personam,  it 
tlws  not  necessarily  follow  that  an  express  con- 
tnct  of  insurance  'cannot.  But  if  it  should  be 
ID  Md,  then  the  question  arises  as  to  what  the 
«wt  decided  in  Ct**fcr  v.  Rae,  and  whether  that 
^Rifion  is  now  of  authority. 

Oi  examining  the  opinion,  it  is  plain  that  the 
gneral  jurisdiction  over  averages  was  not  even 
eonsidered. 

The  only  point  decided  is  that  the  maritime 
lav  does  not  imply  a  promise  from  the  owner 
<tf  ijDods  liable  to  a  contribution,  to  pay  his  pro- 
portion; a  necessary  inference  being,  that  if  the 
waer  had  expressly  promised  to  pay,  an  action 
voald  be  sustained,  as  it  was  not  denied  that  a 
nit  in  rem  would  be  within  the  jurisdiction. 

From  the  dissenting  opinion  of  Mr.  Justice 
Wayne,  and  his  statement  in  the  appendix  to  8 
Howard,  it  appears  that  the  case  was  not  thor- 
oofdily  eonsidered :  that  the  printed  argument 
la  fiTor  of  the  jurisdiction  was  not  before  all  of 
tbe  eonrt,  and  was  not  alluded  to  in  conference ; 
that  the  decision  was  made  by. a  divided  court, 
Mr.  Justice  Catron  not  giving  an  opinion  be- 
aoae  he  was  not  satisfied  either  way ;  that  the 
mntininjf  eight  judges  were  at  first  equally  di- 
▼iW.  and  tluit  it  was  finally  disposed  of  rather 
from  acquiescence  in  what  was  thought  to  be 
laj^ifh  authority  against  the  jurisdiction,  than 
from  a  dose  and  searching  scrutiny  into  the 
pndice  and  jurisdiction  of  courts  of  admir- 
alty. 

As  might  be  expected,  this  decision  has  not 
^  very  respectfully  considered  by  the  pro 
^on.    Mr.  .Tustice   Wayne  said,  if  the  capo 
*>fe  presented  in  his  circuit,  he  should  oonaid- 
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er  the  question  open  and  hear  an  argument. 
Outler  V.  ICae,  supra. 

In  Dike  v.  The  St.  Joseph,  6  McLean,  673^ 
Mr.  Justice  McLean  says :  "The  decision  in  the 
case  of  Cutler  v.  Rae  was  by  a  divided  court, 
and  it  has  not  been  satisfactory  to  the  profes- 
sion; nor  was  it  a  decision  in  accordance  with 
the  prior  decisions  of  the  Supreme  Court." 

It  has  been  supposed  that  this  decision  ex- 
cluded all  claims  lor  average,  whether  in  rem 
or  in  personam,  from  the  jurisdiction;  but  in 
Dupont  de  Nemours  v.  Vance,  19  How.  162,  16 
L.  ed.  584,  it  was  decided  that  a  suit  in  rem 
might  be  entertained.  This  virtually  overrules 
Cutler  V.  Rae,  supra,  because  of  the  axiom  that 
the  jurisdiction  does  not  depend  upon  the  form 
of  action,  but  upon  the  subject-matter.  Nav, 
Co,  V.  Bank,  6  How.  392. 

The  final  blow  to  the  authoritv  of  Cutler  v. 
Rae,  was  given  by  Mr.  Chief  Justice  Taney,  who 
delivered  the  opinion  in  that  case,  in  a  dissent- 
ing opinion  given  in  Taylor  v.  Carryl,  20  How. 
583,  15  L.  ed.  1028.  In  this  he  admits  that  the 
extent  of  the  admiralty  jurisdiction  is  correctly 
stated  in  the  note  to  1  Kent,  Com.  370,  except 
in  one  respect;  and  among  the  subjects  there 
mentioned,  are  ^'averages,  contributions  and 
jettisons,"  without  reference  to  the  form  of  ac- 
tion. 

The  elementary  writers  treat  this  decision 
with  as  little  respect  as  the  justices  of  the  Su- 
preme Court. 

See,  1  Pars.  Mar.  L.  Ist  ed.  p.  334,  and  vol. 
2d,  note  to  page  611;  Ben.  Adm.  Pr.  Ill,  167, 
and  note;  note  to  1  Kent,  370.  And,  as  has 
been  shown,  suits  to  recover  averages,  both  in 
rem  and  in  personam,  were  constantly  enter- 
tained by  the  vice  admiralty  courts  before  the 
revolution. 

There  is  no  authority,  entitled  to  consiclera- 
tion,  against  the  exercise  by  the  district  courts 
sitting  in  admiralty,  of  jurisdiction  over  con- 
tracts of  marine  insurance,  to  be  found  in  the 
books ;  and  certainly  none  in  the  records  of  the 
courts,  so  far  as  they  have  been  resorted  to. 
In  every  reported  case  the  jurisdiction  has  been 
maintained. 

Mr,  Henry  C.  Hntohins,  for  respondent: 

The  decisions  of  the  American  courts  at  the 
period  of  the  revolution  and  immediately  after, 
conclusively  prove  the  restricted  jurisdiction  of 
admiralty,  as  fixed  by  the  Constitution. 

In  UArina  v.  Manwaring,  Bee,  Adm.  200, 
1803,  Judge  Bee  said: 

''Bills  of  lading,  policies  of  insurance,  and 
bottomry  bonds,  where  the  vessel  is  not  hypoth- 
ecated according  to  the  marine  law,  are  all  su- 
able at  common  law  only.  Yet  these  contracts 
are  all  more  or  less  connected  with  a  voyage^" 

So  in  Dean  v.  Angus,  Bee,  Adm.  376,  376,  per 
Hopkinson,  J.,  as  early  as  1786»  the  same  is 
intimated. 

So  in  Shrewsbury  v.  The  Two  Friends,  Bee, 
Adm.  435,  per  Judge  Bee,  in  the  year  1786,  it 
was  held  that  admiralty  extended  only  to  mari- 
time causes,  and  did  not  embrace  ''any  transac- 
tions or  contracts  which  arise  on  land." 

So  again  in  1784,  it  was  held  in  Pennsylvania 
that  admiralty  jurisdiction  was  confined  to 
"things  done  upon  the  seas."  Talbot  v.  Com- 
manders, 1  Dall.  98. 

A  shipwright  could  not  9ue  in  the  admiralty. 
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the  universal  admission  that  marine  insurance 
is  a  maritime  contract,  we  have  this  express  au- 
thority in  favor  of  the  jurisdiction: 

Three  deliberate  decisions  of  Mr.  Justice 
Story,  in  point.  The  opinion  of  Mr.  Justice 
Woodbury,  that  insurance  is  clearly  a  contract 
within  the  admiralty  jurisdiction.  The  fact 
that  Mr.  Justice  Curtis  sustained  the  jurisdic- 
tion as  a  settled  practice  in  the  first  circuit 
and,  as  counsel,  took  no  exception  to  it.  The 
statement  by  Mr.  Justice  Story,  of  his  belief 
that  if  the  appeal  above  mentioned  had  been 
prosecuted,  the  jurisdiction  would  have  been 
maintained  by  this  court.  The  decisions  by 
Judge  Sprague,  Judge  Ware,  and  Judge  Lowell, 
of  the  district  court,  land  the  opinions  of  Mr. 
Dun  lap,  Mr.  Benedict,  and  Judjye  Conkling. 

Against  these,  is  only  the  doubt  of  Mr.  Chief 
Justice  Taney,  above  referred  to,  which  does 
not  amount  even  to  a  dictum. 

The  weight  of  authority  is  decidedly  in  favor 
of  the  jurisdiction.  Indeed,  there  is  an  utter 
absence  of  authority  against  it,  even  in 
England.  There  is  no  case  on  record  known, 
in  which  the  court  of  admiralty  has  refused  to 
entertain  jurisdiction  over  the  subject,  or  in 
which  the  courts  of  common  law  have  prohib- 
ited it.  In  admiralty  commissions,  insurance 
is  usually  mentioned  as  a  matter  over  which 
jurisdiction  is  to  be  exercised ;  and  in  Scotland, 
the  court  of  admiralty,  under  similar  commis- 
sions, constantly  entertains  such  jurisdiction. 

All  that  can  be  said  about  the  exercise  of  the 
jurisdiction  by  the  English  court  is  that  practi- 
cally, it  has  not  been  resorted  to. 

This  court  has  definitely  established  the  rule, 
that  the  admiralty  jurisdiction  was  not  limited 
to  those  cases  over  which  the  English  court  of 
admiralty  practically  exercised  jurisdiction  at 
the  time  of  the  revolution,  and  has  declared  by 
its  Chief  Justice  that  it  extends  to  all  mari- 
time cases,  when  not  restrained  by  statute.  The 
only  question  then  is,  whether  or  not  marine 
insurance  is  a  contract  concerning  matters  of 
navigation,  trade,  commerce,  etc.;  or  in  other 
words,  a  maritime  contract. 

There  can  be  only  one  answer  end  the  juris- 
diction follows,  of  course. 

It  is  a  matter  of  history,  that  the  commis- 
sions issued  ^v  the  Crown  to  the  judges  of  the 
colonial  court*  )f  admiralty,  conferred,  in  terms, 
unlimited  jurisdiction  over  all  maritime  cases, 
and  usually  specified  "policies  of  assurance." 

See  commissions  quoted  in  De  Lovio  v.  Boitj 
2  Gall.  398,  and  in  Ben.  Adm.  Pr.  82,  90.  He 
states  that  he  has  seen  nine  commissions. 

That  the  framers  of  the  Constitution,  and  the 
lawyers  of  that  day,  were  familiar  with  a  dif- 
ferent and  more  extensive  jurisdiction  in  the 
colonies  than  was  practised  in  the  English 
court  of  admiralty,  is  asserted  by  Judge  Wayne 
in  his  opinion  of  Waring  v.  Clarke,  5  How. 
464,  and  the  authorities  cited  by  him  fully 
maintain  the  assertion. 

It  will  be  found,  on  examining  the  records 
referred  to,  that  no  objection  was  made  to  the 
extensive  jurisdiction  exercised.  It  seems  to 
have  been  considered  a  matter  about  which 
there  could  be  no  doubt.  In  one  case  only  was 
there  a  plea  to  the  jurisdiction.  A  master 
sued  in  rent,  in  a  home  port,  for  wages  and 
disbursements.  Such  a  plea  was  interposed 
and  overruled. 
02 


The  jurisdiction  claimed  by  Judge  Story, 
Judge  Ware,  and  others,  for  the  admiralty 
courts  of  the  United  States,  is  not  something 
new  and  before  unknown;  but  is  not  so  ex- 
tensive as  was  actually  exercised  by  the  co- 
lonial courts. 

If  the  jurisdiction,  known  to  have  been  ex- 
ercised by  the  admiralty  coui*ts  before  the  revo- 
lution, is  to  be  taken  as  the  rule,  it  must  be 
admitted  that  every  case  which  can  properly  be 
defined  as  maritime,  is  a  proper  subject  for  the 
jurisdiction  of  the  United  States  district  court; 
and,  of  course,  marine  insurance. 

The  same  conclusion  must  be  drawn  from  the 
fact  that  admiralty  jurisdiction  was  exercised 
by  the  vice-admiralty  court  of  Massachusetts, 
over  all  maritime  contracts  and  cases.  The 
judge  who  presided  in  that  court  was  at  the 
same  time  the  judge  of  the  vice  admiralty 
courts  of  New  York,  Pennsylvania,  the  Jerseys, 
New  Hampshire,  Connecticut,  Maine,  and  Nova 
Scotia,  and  it  must  have  been  that  he  held  and 
exercised  the  same  jurisdiction,  when  holding 
court  in  the  other  colonies  or  provinces  in- 
cluded in  his  commission,  that  he  did  when  sit- 
ting in  Massachusetts. 

The  argument  to  be  derived  from  history  i» 
conclusive  in  favor  of  a  literal  construction  of 
the  words  of  the  Constitution  and  statutes,  giv- 
ing the  courts  of  the  United  States  jurisdiction 
over  all  admiralty  and  maritime  cases. 

The  records  of  the  circuit  court  show  fout 
express  decisions  on  policies  of  insurance.  Tc 
which  may  be  added,  Dean  v.  Bates,  2  Wood 
&  M.  88,  in  which  Mr.  Justice  Woodbury  ex- 
pressed the  decided  opinion  above  referred  to, 
making  in  all  five  decisions,  in  which  the  juris- 
diction of  the  United  States  district  court  over 
policies  of  insurance  has  been  affirmed  or  exer- 
cised by  justices  of  this  court. 

The  binding  force  of  precedents  is  universally 
recognized  in  courts  of  law,  and  a  stronger  case 
in  this  respect  can  hardly  be  ima^n^  than 
this,  where  the  course  of  decision  is  uniform 
from  1815,  when  the  question  was  first  pre- 
sented, down  to  1867.  Stare  decisis  is  a  well- 
established  rule,  founded  on  principles  of  rea- 
son and  justice,  as  well  as  of  expediency. 

The  libellants  do,  therefore,  submit,  with  the 
greatest  deference  and  respect,  that  to  exercise 
jurisdiction  over  policies  of  marine  insurance  is 
the  established  law  and  practice  of  the  circuit 
court  for  the  first  circuit  held  by  justices  of 
this  court;  that  such  practice  is  in  conformity 
with  the  universal  maritime  law  and  usage; 
with  the  decisions  of  this  court  affirming  juris- 
diction over  charter-parties,  and  maritime  con- 
tracts generally;  with  the  jurisdiction  exer- 
cised bjr  the  vice  admiralty  courts  before  the 
revolution,  which  must  have  been  known  to  the 
makers  of  the  Constitution ;  and  is  imperative- 
ly required  to  carry  into  effect  the  provisions 
of  the  Constitution  touching  the  jurisdiction  of 
its  courts  and  the  regulation  of  commerce,  and 
to  establish  uniformity  of  principle  and  practice 
throughout  the  Union  in  one  of  the  most  im- 
portant branches  of  commercial  law. 

It  cannot  now  be  questioned,  that  the 
framers  of  the  Constitution  intended  to  vest  in 
Congress  the  power  to  establish  courts  to  exer- 
cise admiralty  jurisdiction  over  all  admiralty 
and  maritime  cases. 

Congress,  in  the  exercise  of  its  discretion, 
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such  acceptances.*'  The  condition  was  that 
they  should  pay  these  liabilities  and  save  Le- 
Glaire  harmless.  Cook  &  Sargent  subsequently 
failed.  On  the  22d  of  December,  1859,  they  sold 
and  assigned  to  LeClaire  the  banking  house  of 
CJook,  Sargent,  Downey  &  Co.,  in  Iowa  City, 
and  all  the  assets,  real,  personal,  and  mixed,  of 
that  firm.  The  consideration  stated  is  that  Le- 
Claire "has  made  and  executed  certain  notes, 
drafts,  and  acceptances  for  the  accommodation 
of  Cook  &  Sargent,  and  is  now  liable  to  pay  the 
same."  No  condition  or  trust  is  expressed.  On 
the  12th  of  December,  1860,  Cook  &  Sargent 
assigned  to  the  defendant,  George  L.  Daven- 
port, their  interest  in  the  assets  of  the  firm 
of  Cook,  Sargent  &  Palrker,  of  Florence,  in 
the  territory  of  Nebraska,  and  covenanted  that 
the  interest  thus  transferred  was  worth  the 
sum  of  $15,000.  On  the  2d  of  July,  1861,  by  a 
deed,  absolute  on  its  face,  LeClaire  conveyed  to 
the  defendant,  Louis  C.  Dessaint,  a  large  num- 
ber of  tracts  of  land.  On  the  15th  of  the  same 
month  an  article  of  agreement  was  entered  into 
between  them,  wherein  it  was  recited  that  the 
prior  conveyance  had  been  made  in  trust  to 
enable  Dessaint  to  sell  and  pay  a  debt  of  Le- 
Claire to  the  Merchants*  Branch  of  the  State 
Bank  of  Iowa,  and  Dessaint  stipulated  that, 
after  accomplishing  this  object  and  paying  the 
expenses  of  the  trust,  he  would  reconvey  the 
residue  of  the  lands  to  LeClaire.  These  trans- 
230*]  actions  show  'the  relations  of  the  par- 
ties at  the  dates  of  their  occurrence,  and  in  that 
view  are  not  without  importance  in  this  case. 

The  encumbrances  on  the  Rose  Bank  farm 
consisted  of  a  deed  of  trust,  executed  by  May  to 
Charles  Powers,  since  deceased,  to  secure  a 
note  of  May  to  W.  H.  &  A.  T.  Strippel,  for  $6,- 
550,  payable,  with  interest,  on  the  Ist  of  May, 
1858 ;  a  mortgage  to  George  F.  Kettle  to  secure 
a  note  of  May  to  him  of  $3,125,  with  interest 
after  due,  payable  on  the  10th  of  November, 
1857 ;  and  the  lions  of  several  jmlcrments  not 
necessary  to  be  particularly  specified.  At  the 
time  the  contract  between  May  and  LeClaire 
was  entered  into,  LeClaire  was  well  satisfied 
with  the  arrangement.  Subsequently  he  became 
dissatisfied.  John  P.  Cook  afterwards  de- 
nounced it,  and  declared  that,  as  the  friend  and 
attorney  of  LeClaire,  he  considered  it  his  duty 
"to  protect  LeClaire  as  far  as  possible  against 
so  gross  an  imposition."  The  most  obvious  and 
efif^ual  way  to  accomplish  that  object  was  to 
sell  the  Hose  Bank  farm  under  tne  deed  of 
trust,  and  thus  put  it  out  of  the  power  of  May 
to  fulfil  his  part  of  the  contract,  and  this 
purpose  those  concerned  in  the  scheme  pro- 
ceeded to  carry  out. 

In  this  connection  we  lay  out  of  view  the  im- 
portant declaration  of  Powers,  the  trustee,  as 
incompetent  against  the  other  parties. 

On  the  12th  of  April,  1859,  Adrian  H.  Daven- 
port, regarding  May  as  the  owner  of  his  notes 
and  mortcaj^e,  which  LeClaire  had  assipned 
and  deposited,  as  before  stated,  submitted  to 
May  a  written  offer  for  a  settlement  and  com- 
promise, which  May  declined. 

On  the  28th  of 'July,  1859,  John  P.  Cook 
bought  from  Powers  the  note  and  mortgage  of 
May  to  fettle,  and  gave  in  payment  his  note 
for  $3,255.87,  indorsed  by  LeClaire  and  Eben- 
ezer  Cook.  Cook,  the  Assignee,  sued  May  on  the 
note  in  the  circuit  court  of  the  United  States 
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for  the  northern  district  of  Illinois,  and  recov- 
ered a  judgment. 

The  day  after  May  executed  his  deed  to  Le- 
Claire he  delivered  possession  of  the  Rose  Bank 
farm  to  LeClaire,  and  'has  not  since  [*231 
had  possession  or  any  control  over  the  premises, 
or  any  benefit  from  them. 

On  the  20th  of  July,  1859,  Powers,  the  trus- 
tee, sold  this  property  under  the  deed  of  trust. 
The  evidence  leaves  no  doubt  in  our  minds  that 
his  conduct  in  making  the  sale  was  grossly 
fraudulent.  He  knew  that  May  had  arranged 
for  funds  more  than  sufficient  to  discharge  the 
debt  due  to  his  ceatuis  que  trust,  which  were 
ready  to  be  paid  over  as  soon  as  May  could  de- 
liver to  the  lender,  as  security,  two  of  the  notes 
of  Davenport.  We  are  satisfied  that,  with  ordi- 
nary candor  and  fair  dealing  on  the  part  of 
Powers  and  the  other  parties  implicated,  the 
debt  secured  by  the  deed  of  trust  could  have 
been  speedily  oischarged,  and  all  the  other  en- 
cumbrances removed. 

But  such  was  not  the  object  of  LeClaire  and 
his  associates,  of  whom  Powers  was  clearly  one. 
In  the  midst  of  the  negotiation  between  May 
and  Powers  at  the  banking  house  of  Powers, 
with  funds  present,  and  ready  to  be  paid  over 
by  May  on  the  condition  stated,  Powers,  upon 
the  receipt  of  a  note  from  John  P.  Cook,  left 
abruptly,  under  a  false  pretense,  and  made  a 
surreptitious  sale  of  the  property  to  Dessaint 
for  $5,000.  A  deed  was  ready,  with  a  blank  for 
the  name  of  the  purchaser,  and  the  blank  was 
at  once  filled  with  the  name  of  Dessaint.  The 
consideration  mentioned  in  the  deed  is  the 
amount  of  his  bid.  The  promises  of  Powers  to 
annul  the  sale  upon  the  payment  of  the  debt 
were  obviously  false,  and  intended  only  to  de- 
ceive and  quiet  May  for  the  time  being.  Meas- 
ures were  taken  to  keep  away  competing  bid- 
ders. The  amount  of  the  debt  was  $7,400. 
Dessaint  testifies  that  he  bought  under  an 
agreement  with  Powers  that  he  should  pay  the 
full  amount  of  the  debt;  that  Powers  should 
procure  to  be  assigned  to  him  May's  liability 
for  the  difference  between  the  amount  of  the 
debt  and  the  amount  at  which  the  property 
should  be  struck  off  to  him;  and  that  he  paid 
the  full  amount  of  the  debt  to  Powers.  This 
feature  of  the  transaction  requires  no  comment. 
Whether  Dessaint  was  privy  to  the  other  frauds 
of  Powers  or  not,  a  subject  upon  which  we  can 
hardly  entertain  a  doubt,  *  he  took  the  [*232 
title  in  trust  for  May,  and  subject  to  all  May's 
rights,  as  they  were  before  the  sale  and  convey- 
ance were  made  by  Powers.    Jeremy,  Eq.  95. 

On  the  27th  of  July,  1859,  Dessaint  conveyed 
by  a  deed  of  quitclaim  to  Ebenezer  Cook.  The 
evidence  satisfies  us  that  Cook  had  full  notice 
of  the  frauds  of  Powers  and  of  the  infirmities 
of  Dessaint's  title.  Whether  this  were  so  or 
not,  having  acquired  his  title  by  a  quitclaim 
deed,  he  cannot  be  regarded  as  a  bona  fide  pur- 
chaser without  notice.  In  such  cases  the  con- 
veyance passes  the  title  as  the  grantor  held  it, 
and  the  grantee  takes  only  what  the  grantor 
could  lawfully  convey.  Oliver  v.  Piatt,  et  al.y 
3  How.  363.  Cook  occupied  the  same  relations 
to  the  property  as  Dessaint,  his  grantor. 

Cook,  on  the  16th  of  December,  1860,  con- 
veyed to  George  L.  Davenport.  At  the  same 
time  the  judgment  in  favor  of  John  P.  Cook 
against  May  waa  assigned  to  the  grantee.    The 
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Clinton  v.   The  Hofinah,  Bee,  Adm.  410,  per 
Hopkinson  (1781). 

'L'bis  case  is  cited  with  approbation  in  Cun- 
ningham v.  Hall,  1  Cliff.  43,  where  it  is  held 
that  the  admiralty  jurisdiction  under  the  Con- 
stitution must  be  determined  by  reference -to 
the  usages  and  decisions  of  the  courts  at  the 
time  when  the  Constitution  was  formed;  which 
decisions  are  herein  cited. 
•  A  policy  of  marine  insurance  is  not  a  mari- 
time contract  within  the  meaning  of  that 
clause  of  the  Constitution  which  delegates  to 
the  judicial  power  of  the  United  States,  cog- 
nizance of  all  cases  of  admiralty  and  maritime 
jurisdiction. 

1.  Because  this  clause  is  to  be  ccmstrued 
with  reference  to  the  restricted  jurisdiction  of 
the  admiralty,  as  recognized  both  in  this  coun- 
try and  England^  at  the  time  when  the  Consti- 
timon  was  adopted. 

1  Kent,  Com.  377;  1  Curt.  Com.  33;  Bains  v. 
The  Jamea  Catherine,  1  Bald.  644;  Command- 
era  and  Owners  of  Three  Brigs,  1  Dall.  98 ;  The 
Magnolia,  20  How.  310,  311,  329,  331,  15  L.  ed. 
916,  916,  923,  924;  The  Genesee  Chief,  12 
How.  466,  per  Ch.  J.  Taney;  Cunningham  v. 
Hall,  1  Cliff.  43,  61,  62;  The  Constitution  v. 
The  Touna  America,  1  Newb.  106. 

Admiralty  has  never  claimed  jurisdiction 
over  insurance  in  England. 

Am.  Jur.  Jan.  1841,  per  Mr.  Curtis;  2  Am. 
Ins.  Perk.  ed.  (2d),  1259;  2  Brown,  Civ.  and 
Adm.  Law,  82,  83,  188;  Marsh.  Ins.  6th  ed. 
(Sheets)  642. 

In  pursuance  of  the  Stat.  43  Eliz.  ch.  12,  a 
court  was  erected  in  England,  having  special 
jurisdiction  over  policies  of  insurance,  called 
''the  court  of  policies  of  insurance." 

2  Bl.  Com.  68. 

Materialmen  could  not  sue  in  admiralty. 

O'Hara  v.  The  Mary,  Bee,  Adm.  100,  per  Bee, 
J.  (1798). 

Nor  could  contracts  for  necessaries  be  sued 
upon,  if  furnished  before  the  voyage  was  begun. 

Bee,  Adm.  per  Hopkinson,  346  (1786). 

Nor  ransom  bills.  Nor  charter-parties.  Bee, 
Adm.  375,  Hopkinson   (1786). 

Noi'  was  there  any  jurisdiction  over  cases  of 
hvpothecation,  where  the  hypothecation  took 
place  before  the  commencement  of  the  voyage, 
not  even  if  the  ship  was  hypothecated  for  neoes- 
■aries,  without  which  It  could  not  proceed  to  sea. 

Tumbull  V.  The  Enterprize,  Bee,  Adm.  345 ; 
Johnson  v.  Shippen,  2  Ld.  Raym.  982. 

Nor  could  a  master  sue  for  his  wages;  nor  a 
physician  for  his  services,  on  a  voyage. 

1  Pet.  Adm.  223,  Penn.  (1806). 

This  last  case  limits  the  jurisdiction  to  such 
claims  as  are  either  of  themselves,  or  in  their 
origin,  liens  on  the  ship.  This  was  the  rule 
which  Judge  Peters  said  he  always  observed  in 
determining  whether  a  given  case  was  within 
the  jurisdiction. 

But  certainly  such  a  rule  could  not  apply  to 
policies  of  insurance;  for  they  create  no  lien. 

Suits  in  personam  were  not  entertained  at  all 
in  the  admiralty  at  the  period  of  the  Revolu- 
tion, except  as  mcidental  to  suits  in  rem;  sea- 
men's wages  excepted,  which  were  always 
favored. 

Ramsay  v.  Allegre,  12  Wheat.  614,  622. 

And  Mr.  Jiustice  Johnson,  in  that  case,  held 
that  the  doctrine  should  still  be  maintained, 
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The  above  cited  cases  are  the  decisions  of 
Judges  Bee,  Hopkinson,  and  Peters,  all  revolu- 
tionary men,  and  who  were  well  acquainted 
with  the  limits  of  the  admiralty  jurisdiction  a» 
understood  by  the  jurists  and  statesmen  who 
framed  the  Constitution.  They  furnish  the 
most  reliable  means  for  construing  the  admir- 
alty powers  as  conferred  b^  the  Constitution. 

3.  If  we  try  this  question  by  the  test  sug- 
gested by  his  Honor,  Judge  Clifford,  in  Cun- 
ningham v.  Hall,  1  Cliff.  46,  these  libels  cannot 
be  maintained,  because  no  case  can  be  found  in 
the  history  of  the  admiralty  of  this  country 
prior  to  the  case  of  De  Lovio  v,  Boit,  2  GalL 
398,  1816,  that  affirms  the  jurisdiction  of  ad- 
miralty over  a  policy  of  insurance,  before  or 
after  the  Revolution. 

Jurisdiction  over  insurance  was  not  claimed 
by  the  vice  admiral  colonial  courts.  It  is  not 
mentioned  in  the  commissions  issued  to  the 
vice  admirals.  See  form  of  commissicms  in 
Stoke's  "View  of  the  British  Cc^onies."  The 
actual  practice  of  these  courts  was  narrower 
than  their  ccnnmissions.  Mr.  Justice  Wood- 
bury says,  these  commissions  only  indicated 
what  might  be  done,  not  what  was  actually 
done,  tmder  them.    6  How.  477. 

The  practice  in  the  vice  admiralty  courts 
was  the  same  as  that  in  England,  under  the  re- 
straining statutes  of  Richard  II.  The  English 
text  ho^LB  on  this  subject  were  in  common  use. 

Stokers  "View  of  Brit.  Col."  ch.  13,  70;  see, 
also.  Woodcock,  Brit.  Col.  p.  272. 

Appeals  were  made  from  these  courts  to  the 
courts  of  admiralty  in  England. 

3  Bl.  Com.  68,  69. 

Not  one  adjudication  can  be  adduced  to  show 
that  the  jurisdiction  in  the  colonies  was  differ- 
ent from  that  of  England. 

The  Magnolia,  20  How.  310,  311,  329,  331,  15 
L.  ed.  916,  916,  923,  924. 

The  only  case  prior  to  1816,  from  which 
jurisdiction  in  admiralty  over  insurance  may 
be  inferred  even,  is  Stevens  v.  The  Sandwich,  1 
Pet.  Adm.  233,  note,  per  Winchester,  J.,  in  the 
district  court  of  Maryland,  which  holds  that 
a  shipwright  may  sue  in  admiralty,  mak- 
ing no  distinction  between  home  and  foreign 
ports.  But  this  decision  may  be  considered  as 
overruled  in  Ferry  Co,  v.  Beers,  20  How.  393, 
16  L.  ed.  961,  and  also  in  Cunningham  v.  Hall, 
1  Cliff.  43. 

See,  also,  Ramsay  v.  Allegre,  12  Wheat.  625» 
626. 

Mr.  Justice  Story  cites  Stevens  v.  The  Sand- 
toich,  1  Pet.  Dec.  in  support  of  his  doctrine  in 
De  Lovio  v.  Boit,  2  Gall.  398,  but  it  decides 
nothing  with  reference  to  insurance. 

4.  The  extension  of  admiralty  jurisdiction  is 
in  abridgment  of  trial  by  jury,  so  carefully 
guarded  by  the  (Constitution.  The  encroach- 
ments of  tne  admiralty  were  among  the  griev- 
ances of  our  revolutionary  fathers.  Is  it  rea- 
sonable, therefore,  to  suppose  that,  after  they 
had  achieved  their  independence,  they  would 
have  formed  a  Constitution  which  guarantied 
the  very  thing  they  before  complained  of? 

See  auldress  of  the  Continental  Congress  Oct. 
21,  1774,  to  the  people  of  Great  Britain,  drawn 
by  John  Jay,  afterwards  Ch.  J.,  of  the  United 
States;  also  Waring  v.  Clarke,  6  How.  484; 
Bains  v.  The  James,  1  Bald.  644,  660,  661. 

From  the  foregoing  authorities,  the  true  con- 
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Btmetion '<rf  the  admiralty  dause  of  the  Con- 
ftitatioQ  18  obvious. 

Insuranoe  was  clearly  not  within  the  minds 
of  the  framers  of  the  Constitution,  nor  within 
the  aidmowledged  scope  of  the  admiralty  courts 
of  that  period,  eiUier  before  or  after  the  revo- 
hition. 

Hie  doctrine  of  De  Lovio  v.  Bait,  supra,  so 
far  as  it  pertains  to  policies  of  insurance,  is 
onsoundy  and  was  not  warranted  by  the.  prece- 
dents of  the  admiralty,  either  in  this  coimtry  or 
England.  In  the  whole  of  that  very  lengthy  de- 
cision, Mr.  Justice  Story  does  not  adduce  a 
tingle  authority  or  ease,  either  from  the  vice 
admiralty  courts,  or  from  the  decisions  subse- 
quent to  the  formation  of  the  Constitution, 
which  directly  goes  to  support  the  doctrine  he 
maintains,  that  a  policy  of  insurance  is  within 
the  admiralty  jurisdiction.  The  decisions  to 
the  contrary  are  unmentioned.  He  relies 
chiefly  upon  the  general  language  of  the  vice 
admiralty  commissions,  in  which  policies  of 
insurance  are  not  named. 

The  only  instance  where  insurance  is  men- 
tioned as  within  the  jurisdiction  is  in  certain 
commissions  issued  during  the  period  of  Rich- 
ard II.  In  the  absence  of  any  later  authority, 
Mr.  Justice  Story  undertakes  to  refer  the  juris- 
diction of  this  country  to  that  period,  prior  to 
the  restraining  statues  of  Richard  II.  But  up- 
on the  authorities  this  view  is  untenable,  if  not 
unreasonable. 

Taylor  v.  Carrvl,  20  How.  615,  616,  15  L.  ed. 
1040,  1041,  per  Ch.  J.  Taney,  and  cases  before 
cited. 

The  doctrine  of  De  Lovio  v.  Boit,  supra,  has 
never  been  afi&rmed  outside  the  first  circuit, 
hut  has  frequently  been  questioned  in  the  Su- 
preme Court  of  the  United  States,  and  by  some 
of  the  judges  expressly  denied.  It  should  also 
be  remarked  that  Judge  Davis,  who  had  a  large 
experience  as  an  admiralty  judge,  dismissed 
the  libel  in  the  district  court  for  want  of  juris- 
diction, as  appears  by  the  record,  although  this 
is  not  stated  in  the  decision. 

In  Ramsay  r.  Allegre,  12  Wheat.  614,  622, 
638,  1827,  Mr,  Justice  Johnson,  in  referring  to 
Dt  Lovio  T.  Boit,  supra,  said  that  a  contrary 
decision  had  been  made  in  the  sixth  circuit, 
and  that  they  must  both  fall  together,  as  nisi 
prius  decisions  were  of  no  weight  in  the  Su- 
preme Court. 

In  Waring  v.  Clarke,  5  How.  461,  the  ques- 
tion of  jurisdiction  came  up,  and  Justices 
Woodbury,  Daniel  and  Grier  dissented  in  favor 
of  a  limited  jurisdiction. 

In  Jackson  v.  The  Magnolia,  20  How.  335, 
15  L.  ed.  926,  1857,  Mr.  Justice  Campbell  savs 
he  thinks  he  speaks  the  universal  opinion  of  tne 
legal  profession  in  saying  that  the  judgment  in 
Dt  Lovio  V.  Boit  was  erroneous. 

So,  also,  in  Taylor  v.  Carryl,  supra,  Ch.  J. 
Taney,  in  pronouncing  his  opinion  in  regard  to 
admiralty  jurisdiction,  and  referring  to  a  note 
in  1  Kent,  Com.  371,  372,  said: 

"I  think  it  is  stated  too  broadly,  broader 
than  this  court  has  sanctioned ;  for,  as  regards 
the  jurisdiction  in  policies  of  insurance,  I  be- 
lieve it  has  never  been  asserted  in  any  circuit 
but  the  first,  and  certainly  it  has  never  becoi 
brought  here  for  adjudication." 

In  Cutler  v.  Roe,  7  How.  729,  the  case  of  De 
Lovio  V.  Boit  is  virtually  overruled.  This  was 
II  Waix. 


a  libel  in  personam,  filed  against  the  consignee 
of  goods  by  the  owner  of  the  vessel,  for  contri- 
bution by  way  of  general  average.  The  ship 
was  run  ashore  to  save  lives;  but  the  cargo 
was  saved,  and  delivered  to  the  consignee. 
Taney,  Ch.  J.,  held  that,  by  parting  with  the 
goods,  the  lien  was  lost ;  and  the  UM.  was  dis- 
missed for  wont  of  jurisdiction. 

If  put  upon  the  ground  of  lien,  as  intimated, 
there  could  then  be  no  jurisdiction  over  a  pol- 
icy of  insurance  where  no  lien  exists. 

This  doctrine  of  lien  was  laid  down  by  Judge 
Peters,  1  Pet.  Adm.  223. 

In  Ins.  Co.  V.  Younger,  2  Curt.  333,  Mr.  Jus- 
tice Curtis  refers  to  the  case  of  Cutler  v.  Roe, 
and  says  it  goes  pretty  far  towards  overruling 
De  Lovio  v.  Boit;  and  although  he  adhered  to 
the  latter  case  in  deciding  the  case  before  him, 
for  special  reasons,  yet  he  intimated  a  doubt 
whether  the  doctrine  would  be  sustained  in  the 
appellate  court. 

Nor  is  there  jurisdiction  in  admiralty  to  en- 
force payment  of  a  mortgage  upon  a  ship. 

Bogart  v.  The  John  Jay,  17  How.  399,  15  L, 
ed.  95. 

Wayne,  J.,  said  that  ''such  a  contract  had 
nothing  in  it  analogous  to  those  contracts 
which  are  subjects  of  admiralty  jurisdiction." 
See  2  Wood.  &,  M.  93,  to  same  pomt. 

So  a  libel  in  personam  against  the  owners  of 
a  steamboat  in  California,  by  their  agent,  for 
balance  of  account  for  supplies  and  repairs, 
was  dismissed  for  want  of  jurisdiction. 

Minturn  v.  Maynard,  17  How.  477,  15  L.  ed. 
235 ;  Vanderwater  v.  Mills,  19  How.  82,  15  L. 
ed.  554. 

Grier,  J.,  said:  'There  is  nothing  of  the 
nature  of  a  maritime  contract  in  the  case." 

In  The  General  Smith,  4  Wheat.  438,  Story, 
J.,  incidentally  held  that  material  men  might 
sue  in  personam.  But  this  is  not  settled  law 
in  this  country.  In  12  Wheat.  611,  this  ques- 
tion came  before  the  court;  but  the  court  ex- 
pressly waived  any  decision  upon  it,  and  Mr. 
Justice  Johnson  unequivocally  denied  the  doc- 
trine. 

So,  also,  in  Ferry  Co,  v.  Beers,  20  How.  393^ 
15  L.  ed.  961,  the  dictum  in  The  Gen.  Smith,  4 
Wheat.  438,  is  virtually  overruled,  and  Catron, 
J.,  holds  that  shipwrights  cannot  sue  in  the  ad- 
miralty, and  cites  the  opinion  of  Judge  Hop- 
kinson  in  Bee,  Adm.  419,  decided  in  1781,  that 
"The  practice  of  former  times  does  not  justify 
the  admiralty  taking  cognizance  of  their  suits." 

See,  also,  Pratt  v.  Reed,  19  How.  359,  15  L. 
ed.  660. 

So  in  Cunningham  v.  Hall,  1  Cliff.  43,  re- 
cently decided  in  this  court,  the  doctrine  is 
maintained,  that  suits  in  personam  by  ship- 
builders are  not  within  the  jurisdiction  of  ad- 
miralty, unless  they  can  have  a  lien  upon  the 
ship,  either  local  or  maritime. 

This  case,  and  also  Cutler  v.  Rae,  7  How. 
729,  and  other  cases  before  cited,  would  seem 
to  make  the  jurisdiction  to  depend  upon  the  ex- 
istence of  a  lien,  according  to  the  rule  laid 
down  by  Judge  Peters,  in  Gardner  v.  The  New 
Jersey,  1  Pet.  Adm.  223. 

If  this  is  correct,  then  there  can  be  no  juris- 
diction in  admiralty  over  the  subject  of  insur- 
ance. 

The  above  authorities  fully  justify  the  asser- 
tion, that  the  broad  doctrine  of  De  Lovio  ▼. 
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Boit,  2  Gall.  396^  is  not  sustained  by  the  courts 
of  this  country. 

3.  Aside  from  the  authorities^  it  is  sub- 
mitted, from  the  reason  of  the  thing,  that  a 
policy  of  insurance  is  not  a  maritime  contract. 
It  is  an  agreement  to  indemnify  the  owner  of 
the  ship,  cargo  or  freight,  against  loss  by  perils 
of  the  seas.  The  suit  is  an  action  for  damages 
for  breach  of  the  agreement.  There  is  no  lien, 
and  the  contract  is  in  no  sense  maritime.  It  be- 
gins and  ends  on  land.  A  maritime  contract  is 
where  the  thin^  to  be  done  is  itself  maritime. 
"It  must  be  in  its  essence  maritime." 

2  Wood.  &  M.  109;  2  Pars.  Ship.  Adm.  181. 

4.  It  is  not  enough  that  as  good  a  remedy 
may  be  afforded  in  admiralty  as  at  common 
law.  Such  a  rule  would  open  the  door  of  ad- 
miralty to  suits  of  every  kind,  and  end  in  con- 
fusion. 

So  long  as  a  master  cannot  sue  for  his  wages 
in  admiralty  {The  Orleans ,  11  Pet.  175),  nor 
part  owners,  for  matters  of  account  between 
them;  nor  u  mortgagee,  to  enforce  payment  of 
the  mortgage  (Bogaft  v.  The  John  Jay,  17 
How.  399,  15  L.  ed.  95)  ;  nor  a  shipbuilder,  for 
building  a  ship  {Ferry  Co.  v.  Beers,  20  How. 
393,  15  L.  ed.  961;  1  Cliflf.  43)  ;  nor  material 
men,  who  furnish  supplies  for  a  vessel  in  a 
home  port  {Pratt  v.  Reed,  19  How.  359,  15  L. 
ed.  660 ;  nor  any  owner  for  contribution  by  way 
of  general  average  {Cutler  v.  Roe,  7  How.  729)  ; 
it  IS  not  easy  to  see  how,  or  on  what  prin- 
ciple, a  policy  of  insurance  can  be  regarded  as 
within  the  limits  of  admiralty  jurisdiction.  It 
is  against  law,  precedent  and  reason;  and  to 
sustain  the  jurisdiction,  and  retain  these  libels, 
necessarily  would  virtually  overrule  the  case  of 
Cunningliam  v.  Hall,  1  Cliff.  43,  the  most  recent 
case  on  this  subject. 

2  Pars.  Ship.  &  Adm.  181. 

But  it  is  said  that  a  case  of  general  average 
has  been  found  in  the  admiralty  records  of 
Massachusetts,  before  the  adoption  of  the  Con- 
stitution, where  jurisdiction  was  sustained; 
and  it  is  claimed  that  the  case  supports 
the  theory  of  jurisdiction,  generally,  in  admi- 
ralty, over  policies  of  insurance.  If  this  is  the 
proper  inference  from  such  a  decision,  it  is 
equally  true  that,  in  Cutler  v.  Rae,  the  Su- 
preme Court  of  the  United  States  held  that 
there  was  no  jurisdiction  in  such  a  case. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  in  opinion  between  the  judges  of  the 
circuit  court  for  the  district  of  Massachusetts 
on  appeal  from  the  district  court  of  that  dis- 
trict. When  this  division  of  opinion  occurred 
the  circuit  court  was  being  held  by  the  associ- 
ate justice  of  this  court  allotted  to  the  first  cir- 
cuit and  the  circuit  judge  of  that  circuit,  sit- 
ting together.  It  becomes  necessary,  therefore, 
in  the  first  place,  to  decide  whether  a  difference 
of  opinion  between  these  judges  sitting  in  the 
circuit  court  may  be  certified  to  this  court  un- 
der the  act  of  April  29,  1802.  2  Stat,  at  L. 
150.  The  language  of  the  act  is  broad  enough 
to  include  the  case.  It  is  as  follows:*  "When- 
ever any  question  shall  occur  before  a  circuit 
court,  upon  which  the  opinions  of  the  judges 
shall  be  opposed,  the  point  upon  which  the  dis- 
agreement shall  happen  shall,  during  the  same 
term,  upon  the  request  of  either  paity  or  their 
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counsel,  be  stated  under  the  direction  of  the 
judges,  and  certified  under  the  seal  of  the 
court,  to  the  Supreme  Court,  at  their  next  ses- 
sion to  be  held  tnereafter,  and  shall  by  the  said 
court  be  finally  decided."  But  it  has  been  sug- 
gested that,  although  the  case  is  included  in  the 
terms  of  the  act,  it  is  not  within  its  meaning, 
because  the  constitution  of  the  circuit  has  been 
changed  by  the  recent  act  creating  circuit 
judges,  passed  April  10,  1869  (16  Stat,  at  L. 
144).  There  is  nothing  in  this  act  which  al- 
ters the  powers  of  the  court,  or  obviates  the  dif- 
ficulty which  a  certificate  of  division  was  in- 
tended to  meet.  That  difllculty  arose  from 
*the  fact  that  the  court  was  constituted  [*22 
of  two  judges,  between  whom  a  difference  of 
opinion  would  be  likely  often  to  occur,  and  thus 
block  the  wheels  of  justice.  Other  things  be- 
ing equal,  a  division  of  opinion  is  far  more 
probable  between  two  persons  than  is  an  equal 
division  between  any  other  even  number  of  per- 
sons. TTiis  renders  it  desirable,  when  a  court 
consists  of  the  former  number,  to  have  some 
method  provided  for  overcoming  the  intrinsic 
difhculty.  Such  a  method  was  provided  by  the 
act  of  1802  to  meet  the  then  constitution  of  the 
court,  which  consisted  of  a  justice  of  the  Su- 
preme Court  and  the  district  judge.  The  act 
of  1869  has  created  a  new  circuit  judge,  it  is 
true,  but  he  is  invested  with  precisely  the  same 
power  and  jurisdiction  in  his  circuit  as  the 
justice  of  the  Supreme  Court  has  therein, 
whilst  the  powers  oi  the  latter,  as  judge  of  the 
circuit,  are  the  same  as  before,  and  the  court  is 
to  be  held  either  by  one  of  them  or  the  district 
judge,  or  any  two  of  the  three.  Thus  the  same 
necessity  exists  as  before  for  the  power  to  cer- 
tify questions  to  the  Supreme  Court.  As  the 
mischief  remains  the  same,  and  the  terms  of 
the  act  of  1802  are  general  and  adequate  to 
continue  the  remedy,  such  a  construction  of  it 
as  will  have  that  effect  seems  to  be  fairly  war- 
ranted. Ew  parte  Zellner,  9  Wall.  244,  19  L. ' 
ed.  665. 

We,  therefore,  conclude  that  the  case  is  prop- 
erly brought  before  us  by  certificate. 

The  case,  as  thus  presented,  is  as  follows :  A 
libel  in  personam  was  filed  in  the  district  court 
for  the  district  of  Massachusetts,  by  Dunham 
against  the  New  England  Mutual  Marine  In- 
surance Company,  on  a  policy  of  insurance, 
dated  at  Boston,  on  the  2d  ctay  of  March,  1863, 
whereby  the  insurance  companjr,  a  corporation 
of  Massachusetts,  agreed  to  insure  Dunham, 
the  libelant,  a  citizen  of  New  York,  in  the  sum 
of  $10,000,  for  whom  it  might  concern,  on  a 
vessel  called  the  Albina,  for  one  year,  against 
the  perils  of  the  seas  and  other  perils  in  the 
policy  mentioned;  and  the  libelants  alleged 
that  within  one  year  the  said  vessel  was  run  in- 
to by  another  vessel  on  the  high  seas,  through 
the  negligence  of  those  navigating  the  said 
other  vessel,  and  sustained  much  damage,  and 
that  the  libelant  had  expended  large  sums  of 
money  in  repairing  the  same,  of  which  he 
claimed  payment  of  the  insurance  company; 
and  the  question  is  whether  the  district  court, 
sitting  in  admiralty,  has  jurisdiction  to  enter- 
tain a  libel  in  personam,  on  a  policy  of  marine 
insurance,  to  recover  for  a  loss. 

This  precise  question  has  never  been  decided 
by  this  court.  But,  in  our  view,  several  de- 
cisions have  been  made  which  determine  the 
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principle  on  which  the  case  depends.  The  gen- 
eral jurisdiction  of  the  district  courts  in  ad- 
miralty and  maritime  cases  has  been  heretofore 
«o  fully  discussed  thai  it  is  onlj'-  necessary  to 
refer  to  them  very  briefly  on  this  occasion. 
23*]  *The  Constitution  declares  that  the  ju- 
dicial power  of  the  United  States  shall  extwid 
"to  all  case»  of  admiralty  and  maritime  juris- 
diction/' without  defining  the  limits  of  that 
jurisdiction.  Congress,  by  the  judiciary  act 
passed  at  its  first  session,  24th  of  September, 
1789  (1  Stat,  at  L.  73),  established  the  district 
courts,  and  conferred  upon  them,  among  other 
things,  **exclusive  original  cognizance  of  all 
dvil  cases  of  admiralty  and  maritime  jurisdic- 
tion.'' 

As  far  as  regards  civil  cases,  therefore,  the 
jurisdiction  of  these  courts  was  thus  made  co- 
extensive with  the  constitutional  gift  of  judi- 
cial power  on  this  subject. 

Much  controversy  has  arisen  with  regard  to 
the  extent  of  this  jurisdiction.  It  is  well 
known  that  in  England  great  jealousy  of  the 
admiralty  was  long  exhibited  by  the  courts  of 
common  law. 

The  admiralty  courts  were  originally  estab- 
lished in  that  and  other  maritime  countries  of 
Europe  for  the  protection  of  commerce  and  the 
administration  of  that  venerable  law  of  the  sea 
which    reaches   back  to  sources   long  anterior 
even  to  those  of  the  civil  law  itself;  which  Lord 
Mansfield  says  is  not  the  law  of  any  particular 
country,  but  the  general  law  of  nations;  and 
which  is  founded  on  the  broadest  principles  of 
equity  and  justice,  deriving,  however,  much  of 
its  completeness  and  symmetry,  as  well  as  its 
modes  of  proceeding,  from  the  civil  law,  and 
embracing,  altogether,  a  system  of  regulations 
embodied  and  matured  by  the  combined  efforts 
of  the  most  enlightened  commercial  nations  of 
the  world.     Its  system  of  procedure  has  been 
established  for  ages,  and  is  essentially  founded, 
as  we  have  said,  on  the  civil  law;  and  this  is 
probably  one  reason  why  so  much  hostility  was 
exhibited  against  the  admiralty  by  the  courts 
of  common  law,  and  why  its  jurisdiction  was 
so    mudi    more    crippled    and    restricted    in 
England  than  in  any  other  state.     In  all  other 
countries   bordering  on  the  Mediterranean   or 
the  Atlantic  the  marine  courts,  whether  under 
the  name  of  admiralty  courts  or  otherwise,  are 
generally  invested  with  jurisdiction  of  all  mat- 
ters  arising  in  marine  commerce,  as  well   as 
other  marine  matters  of  public  concern,  such  as 
24*]  crimes  •committed  on  the  sea,  captures, 
and  even  naval  affairs.     But  in  England,  part- 
ly under  strained  constructions  of  parliamen- 
tarr  enactments  and  partly  from  assumptions 
of  public  policy,  the  common-law  courts  succeed 
in  establishing  the  general  rule  that  the  juris- 
diction  of  the  admiralty  was  conflned  to  the 
hi^  seas  and  entirely  excluded  from  transac- 
tions arising  on  waters  within  the  body  of  a 
countr.  such  as  rivers,  inlets,  and  arms  of  the 
•ea  as  far  out  as  the  naked  eye  could  discern  ob- 
jects   from    shore   to  shore,   as   well   as   from 
transactions  arising  on  the  land,  though  relat- 
ing  to  marine  affairs. 

With  respect  to  contracts,  this  criterion  of 
locality  was  carried  so  far  that,  with  the  ex- 
ception of  the  cases  of  seamen's  wages  and  bot- 
tomry bonds,  no  contract  was  allowed  to  be 
prosecuted  in  the  admiralty  unless  it  was  made 
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upon  the  sea,  and  was  to  be  executed  upon  the 
sea ;  and  even  then  it  must  not  be  under  seal. 

Of  course,  under  such  a  construction  of  the 
admiralty  jurisdiction,  a  policy  of  insurance 
executed  on  land  would  be  excluded  from  it. 

But  this  narrow  view  has  not  prevailed  here. 
This  court  has  frequently  declared  and  decided 
that  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  is  not  limited  either  by 
the  restraining  statutes  or  the  judicial  prohibi- 
tions of  England,  but  is  to  be  interpreted  by  a 
more  enlarged  view  of  its  essential  nature  and 
objects,  and  with  reference  to  analogous  juris- 
dictions in  other  countries  constituting  the 
maritime  commercial  world,  as  well  as  to  that 
of  England.  "Its  boimdary,"  says  Chief  Jus- 
tice Taney,  "is  to  be  ascertained  by  a  reasona- 
ble and  just  construction  of  the  words  used  in 
the  Constitution,  taken  in  connection  with  the 
whole  instrument,  and  the  purposes  for  which 
admiralty  and  maritime  jurisdiction  was 
granted  to  the  Federal  government."  The  8t, 
Lawrence,  1  Black,  627,  17  L.  ed.  183.  "Courts 
of  admiralty,"  says  the  same  judge  in  another 
case,  "have  been  found  necessary  in  all  commer- 
cial countries,  'not  only  for  the  safety  [*25 
and  convenience  of  commerce^  and  the  speedy 
decision  of  controversies  where  delay  would 
often  be  ruin,  but  also  to  administer  the  laws 
of  nations  in  a  season  of  war,  and  to  determine 
the  validity  of  captures  and  questions  of  prize 
or  no  prize  in  a  judicial  proceeding.  And  it 
would  be  contrary  to  the  first  principles  on 
which  the  Union  was  formed,  to  confine  these 
rights  to  the  states  bordering  on  the  Atlantic, 
and  to  the  tide-water  rivers  connected  with  it, 
and  to  deny  them  to  the  citizens  who  border  on 
the  lakes  and  the  great  navigable  streams  which 
flow  through  the  western  states."  The  Oenesee 
Chief,  12  How.  454. 

In  accordance  with  this  more  enlarged  view 
of  the  subject,  several  results  have  been  arrived 
at  widely  differing  from  the  long-established 
rules  of  the  English  courts. 

First,  as  to  the  locus  or  territory  of  mari- 
time jurisdiction;  that  is,  the  place  or  territory 
where  the  law  maritime  prevails,  where  torts 
must  be  committed,  and  where  business  must 
be  transacted,  in  order  to  be  maritime  in  their 
character;  a  long  train  of  decisions  has  settled 
that  it  extends  not  only  to  the  main  sea,  but  to 
all  the  navigable  waters  of  the  United  States, 
or  bordering  on  the  same,  whether  landlocked 
or  open,  salt  or  fresh,  tide  or  no  tide.  "Are 
we  bound  to  say,"  says  Justice  Wayne,  deliv- 
ering the  opinion  of  the  court  in  W(iring  v. 
Clarke,  6  How.  462,  "Are  we  bound  to  say,  be- 
cause it  has  been  so  said  by  the  common-law 
courts  of  England  in  reference  to  the  point  un- 
der discussion,  that  sea  always  means  high  sea 
or  main  sea?  ...  Is  there  not  a  surer 
foundation  for  a  correct  ascertainment  of  the 
locality  of  marine  jurisdiction  in  the  general 
admiralty  law  than  the  designation  of  it  by  the 
common-iaw  courts?  .  .  .  We  think,  in 
the  controversy  between  the  courts  of  admi- 
ralty and  common  law  upon  the  subject  of  juris- 
diction, that  the  former  have  the  best  of  the 
argument;  that  they  maintain  the  jurisdiction 
for  which  they  contend  with  more  learning, 
more  directness  of  purpose,  and  without  any  of 
that  verbal  subtilty  which  is  found  in  the  ar- 
guments of  their  adversaries." 
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26*]  'It  waa  a  lone  time,  however,  before 
the  full  extent  of  the  admiral^  jurisdiction  waa 
firmly  established.  The  judiciary  act  express- 
ly extended  it  to  seizures,  under  laws  of  im- 
post, navigation,  or  trade  of  the  United  States, 
where  made  on  waters  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burthen  as  well 
as  upon  the  high  seas,  thus  at  once  ignoring 
the  English  rule ;  but  for  some  time  it  was  held 
that  the  jurisdiction  could  not  go  further,  and 
that  this  grant  was  confined  to  tide-waters. 
But  in  the  case  of  The  Genesee  Ohief,  aupra, 
decided  in  1851»  it  was  expressly  adjudged  that 
tide  was  no  criterion  of  admiralty  jurisdiction 
|n  this  country;  that  it  extended  to  our  sreat 
internal  lakes  and  navigable  rivers  as  well  as 
to  tide-waters.  "It  is  evident,"  says  Chief  Jus- 
tice Taney*  "that  a  definition  which  would 
at  this  dav  limit  public  rivers  in  this  country 
to  tide-water  rivers  is  utterly  inadmissible.  We 
have  thousands  of  miles  of  public  navigable 
water,  including  lakes  and  rivers,  in  which 
there  is  no  tide.  And  certainly  there  can  be  no 
reason  for  admiralty  power  over  a  public  tide- 
water which  does  not  apply  with  equal  force  to 
any  other  public  water  used  for  commercial 
purposes  and  foreign  trade.  Hie  lakes  and 
the  waters  connecting  them  are,  undoubtedly, 
public  waters  and,  we  think,  are  within  the 
grant  of  admiralty  and  maritime  jurisdiction 
in  the  Constitution  of  the  United  States."  12 
How.  457.  This  judgment  has  been  followed  by 
several  cases  since  decided,  and  the  point  must 
be  considered  as  no  longer  open  for  discussion 
in  this  court. 

Secondly,  as  to  contracts*  it  has  been  equally 
well  settled  that  the  English  rule  which  con- 
cedes jurisdiction,  with  a  few  exceptions,  only 
to  contracts  made  upon  the  sea  and  to  be  ex- 
ecuted thereon  (making  locality  the  test)  is 
entirely  inadmissible,  and  that  the  true  cri- 
terion is  the  nature  and  subject-matter  of  the 
contract,  as  whether  it  was  a  maritime  con- 
tract, having  reference  to  maritime  service  or 
maritime  transactions.  Even  in  England  the 
courts  felt  compelled  to  rely  on  this  criterion 
in  order  to  sustain  the  admiralty  jurisdiction 
27*]  'over  bottomry  bonds,  although  it  in- 
volved an  inconsistency  with  their  rules  in  al- 
most every  other  case.  In  Menetone  v.  (Hhhons,  3 
T.  R.  269,  Lord  Kenyon  makes  this  sensible  re- 
mark: "If  the  admiralty  has  jurisdiction  over 
the  subject-matter,  to  say  that  it  is  necessary 
for  the  parties  to  go  upon  the  sea  to  execute 
the  instrument,  borders  upon  absurdity."  In 
that  case  there  happened  to  be  a  seal  on  the 
bond,  of  which  a  strong  point  was  made.  Jus- 
tice Buller  answered  it  thus:  "The  form  of 
the  bottomry  bond  does  not  vary  the  jurisdic- 
tion; the  question  whether  the  court  of  ad- 
miralty has  or  has  not  jurisdiction  depends  on 
the  subject-matter."  Had  these  views  actu- 
ated the  common-law  courts  at  an  earlier  day 
it  would  have  led  to  a  much  sounder  rule  as  to 
the  limits  of  admiralty  jurisdiction  than  was 
adopted.  In  this  court,  in  the  case  of  N.  J. 
Tfav,  Co,  ▼.  Merch,  Bk.  6  How.  344,  which  was 
a  libel  in  personam  against  the  company  on  a 
contract  of  alTreightment  to  recover  for  the 
loss  of  specie  by  the  burning  of  the  steamer 
Lexington  on  Long  Island  Sound,  Justice  Nel- 
son, delivering  the  opinion  of  the  court,  says: 
"If  the  cause  is  a  maritime  cause,  subject  to 
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admiralty  cognizance,  jurisdiction  is  complete 
over  the  person  as  well  as  over  the  ship.  .  .  . 
On  looking  into  the  several  cases  in  admiralty 
which  have  come  before  this  court,  and  in 
which  its  jurisdiction  was  involved,  it  will  be 
found  that  the  inquiry  has  been,  not  into  the 
jurisdiction  of  the  court  of  admiralty  in 
England,  but  into  the  nature  and-  subject-mat- 
ter of  the  contract,  whether  it  was  a  maritime 
contract,  and  the  service  a  maritime  service, 
to  be  performed  upon  the  sea  or  upon  waters 
within  the  ebb  and  fiow  of  the  tide."  [The  last 
distinction  based  on  tide,  ns  we  have  seen,  has 
since  been  abrogated].  Jurisdiction  in  that 
case  was  sustain^  by  this  court,  as  it  had  pre- 
viously been  in  cases  of  suits,  by  ship  car- 
penters and  material  men  on  contracts  for  re- 
pairs, materials,  and  supplies,  and  by  pilots 
for  pilotage:  in  none  of  which  would  it  have 
been  allowed  to  the  admiralty  courts  in 
England.  See  cases  cited  by  Justice  Nelson,  6 
How.  390,  391.  In  the  subsequent  case  of 
*Morewood  v.  Enequist,  23  How.  493,  16  ["28 
L.  ed.  516,  decided  in  1859,  which  was  a  case  of 
charter-party  and  affreightment,  Justice  Grier, 
who  had  dissented  in  the  case  of  The  Lexing- 
ton, but  who  seems  to  have  changed  his  views 
on  the  whole  subject,  delivered  the  opinion  of 
the  court  and,  amongst  other  things,  said: 
"Counsel  have  expended  much  learning  and  in- 
genuity in  an  attempt  to  demonstrate  that  a 
court  of  admiralty  in  this  country,  like  those 
of  England,  has  no  jurisdiction  over  contracts 
of  charter-party  or  affreightment.  They  do 
not  seem  to  deny  that  these  are  maritime  con- 
tracts, according  to  any  correct  definition  of 
the  terms,  but  rather  require  us  to  abandon 
our  whole  course  of  decision  on  this  subject  and 
return  to  the  fluctuating  decisions  of  English 
common-law  judges,  which,  it  has  been  truly 
said,  *are  founded  on  no  uniform  principle,  and 
exhibit  illiberal  jealousy  and  narrow  preju- 
dice.'" Moretcood  v.  Enequist,  supra.  He 
adds  that  the  court  did  not  feel  disposed  to  be 
again  drawn  into  the  discussion;  that  the  sub- 
ject had  been  thoroughly  investigated  in  the 
case  of  The  Lewington,  and  that  they  had  then 
decided  "that  charter-parties  and  contracts  of 
affreightment  were  *maritime  contracts*  with- 
in the  true  meaning  and  construction  of  the 
Constitution  and  act  of  Congress,  and  cogniza- 
ble in  courts  of  admiralty  by  process  either  in 
rem  or  in  personam."  The  case  of  Ferry  Co, 
V.  Beers,  20  How.  401,  16  L.  ed.  964,  being 
pressed  upon  the  court,  in  which  it  had  been 
adjudged  that  a  contract  for  building  a  vessel 
was  not  within  the  admiralty  jurisdiction,  be- 
ing a  contract  made  on  land  and  to  be  per- 
formed on  land.  Justice  Grier  remarked :  "The 
court  decided  in  that  case  that  a  contract  to 
build  a  ship  is  not  a  maritime  contract;"  but  he 
intimated  that  the  opinion  in  that  case  must  be 
construed  in  connection  with  the  precise  ques- 
tion before  the  court;  in  other  words,  that  the 
effect  of  that  decision  was  not  to  be  extended, by 
implication  to  other  cases. 

In  the  case  of  The  Moses  Taylor ,  4  Wall.  411, 
18  L.  ed.  397,  it  was  decided  that  a  contract  to 
carry  passengers  by  sea  as  well  as  a  contract 
to  carry  goods,  was  a  maritime  contract  and 
cognizable  in  admiralty,  'although  a  [*29 
small  part  of  the  transportation  was  by  land, 
the  principal  portion  being  by  water.    In  a  late 
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€*se  of  affreightment,  that  of  The  Belfasty  7 
Wall.  624,  19  L.  ed.  266,  it  was  contended  that 
admiralty  jurisdiction  did  not  attach,  because 
the  goods  were  to  be  transported  only  from  one 
port  to  another  in  the  same  state,  and  were 
not  the  subject  of  interstate  commerce.  But 
as  the  transportation  was  on  a  navigable  river, 
the  court  decided  in  favor  of  the  jurisdiction, 
because  it  was  a  maritime  transaction.  Justice 
Gifford,  delivering  the  opinion  of  the  court, 
says:  "Contracts,  claims,  or  service,  purely 
maritime,  and  touching  rights  and  duties  ap- 
pertaining to  commerce  and  navigation,  are 
cognizable  in  the  admiralty  courts.  Torts  or 
injuries  committed  on  navigable  waters,  of  a 
dvil  nature,  are  also  cognizable  in  the  admi- 
ralty courts.  Jurisdiction  in  the  former  case 
depasds  upon  the  nature  of  the  contract,  but 
in  the  latter  it  depends  entirely  upon  the  -lo- 
eality." 

It  thus  appears  that  in  each  case  the  deci- 
lion  of  the  court  and  the  reasoning  on  which 
it  was  founded  have  been  based  upon  the  funda- 
mental inquiry,  whether  the  contract  was  or 
was  not  a  maritime  contract.  If  it  was,  the 
jurisdiction  was  asserted;  if  it  was  not,  the 
jurisdiction  was  denied.  And  whether  mari- 
time or  not  maritime  depended,  not  on  the 
place  where  the  contract  was  made,  but  on  the 
subject-matter  of  the  contract.  If  that  was 
maritime  the  contract  was  maritime.  This 
may  be  regarded  as  the  established  doctrine 
of  the  court. 

The  subject  could  be  very  copiously  illustrat- 
ed by  reference  to  the  decisions  of  the  various 
district  and  circuit. courts.  But  it  is  unneces- 
sary. The  authoritative  decisions  of  this  court 
have  settled  the  general  rule,  and  all  that  re- 
mains to  be  done  is  to  apply  the  law  to  each 
case  as  it  arises. 

It  only  remains,  then,  to  inquire  whether  the 
eontract  of  marine  insurance,  as  set  forth  in 
the  present  case,  is  or  is  not  a  maritime  con- 
tract. 

30*]  *It  is  objected  that  it  is  not  a  maritime 
eontract  because  it  is  made  on  the  land  and  is 
to  be  performed  (by  payment  of  the  loss)  on 
the  land,  and  is,  therefore,  entirely  a  common- 
law  transaction.  This  objection  would  equally 
apply  to  bottomry  and  respondentia  loans, 
whi<Ai  are  also  usually  made  on  the  land  and 
are  to  be  paid  on  the  land.  But  in  both  cases 
payment  is  made  to  depend  on  a  maritime  risk; 
in  the  one  case  upon  the  loss  of  the  ship  or 
goods,  and  in  the  other  upon  their  safe  arrival 
at  their  destination.  So  the  contract  of  af- 
freightment is  also  made  on  land,  and  is  to  be 
performed  on  the  land  by  the  delivery  of  the 
goods  and  the  payment  of  the  freight.  It  is 
tme  that  in  the  latter  case  a  maritime  service 
is  to  be  performed  in  the  transportation  of  the 
goods.  But  if  we  carefully  analyze  the  contract 
of  insurance  we  shall  find  that,  in  effect,  it  is 
a  contract,  or  guaranty,  on  the  part  of  the  in- 
mrer,  that  the  ship  or  goods  shall  pass  safely 
over  the  sea.  and  through  its  storms  and  its 
Biany  casualties,  to  the  port  of  its  destination ; 
and  if  they  do  not  pass  safely,  but  meet  with 
diMister  from  any  of  the  misadventures  in- 
vnred  afralnst,  the  insurer  will  pay  the  loss 
sustained.  So  in  the  contract  of  affreightment, 
the  master  guaranties  that  the  goods  shall  be 
safely  transported  (dangers  of  the  seas  ex- 
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cepted)  from  the  port  of  shipment  to  the  port 
of  delivery,  and  there  delivered.  The  contract 
of  the  one  guaranties  against  loss  from  the  dan- 
gers of  the  sea,  the  contract  of  the  other  against 
loss  from  all  other  dangers.  Of  course  these 
contracts  do  not  always  run  precisely  parallel 
to  each  other,  as  now  stated ;  special  terms  are 
inserted  in  each  at  the  option  of  the  parties. 
But  this  statement  shows  the  general  nature 
of  the  two  contracts.  And  how  a  fair  mind 
can  discern  any  substantial  distinction  between 
them  on  the  question  whether  they  are  or  are 
not  maritime  contracts,  is  difficult  to  imagine. 
The  object  of  the  two  contracts  is,  in  the  one 
case,  maritime  service,  and  in  the  other  mari- 
time casualties. 

And  then  the  contract  of  insurance,  and  the 
rights  of  the  parties  arising  therefrom,  are  af- 
fected by  and  mixed  up  with  all  the  questions 
that  can  arise  in  maritime  commerce — jettison, 
'abandonment,  average,  salvage,  capture,  [*31 
prize,  bottomry,  etc. 

Perhaps  the  best  criterion  of  the  maritime 
character  of  a  contract  is  the  system  of  law 
from  which  it  arises  and  by  which  it  is  gov- 
erned. And  it  is  well  known  that  the  contract 
of  insurance  sprang  from  the  law  maritime, 
and  derives  all  its  material  rules  and  incidents 
therefrom.  It  was  unknown  to  the  common 
law;  and  the  common-law  remedies,  when  ap- 
plied to  it,  were  so  inadequate  and  clumsy  that 
disputes  arising  out  of  the  contract  were  gen- 
erally left  to  arbitration,  until  the  year  a.  d. 
1601,  when-  the  statute  of  43  Elizabeth  was 
passed  creating  a  special  court,  or  commission, 
for  hearing  and  determining  causes  arising  on 
policies  of  insurance.  The  preamble  to  that 
act,  after  mentioning  the  great  benefit  arising 
to  commerce  by  the  use  of  policies  of  insurance, 
has  this  singular  statement:  "And  whereas, 
heretofore  such  assurers  have  used  to  stand  so 
justly  and  precisely  upon  their  credits  as  few 
or  no  controversies  have  arisen  thereupon,  and 
if  any  have  grown  the  same  have,  from  time  to 
time,  been  ended  and  ordered  by  certain  grave 
and  discreet  merchants  appointed  by  the  lord 
mayor  of  the  city  of  London,  as  men,  by  reason 
of  their  experience,  fittest  to  understand  and 
speedily  to  decide  those  causes,  until  of  late 
years  that  divers  persons  have  withdrawn 
themselves  from  that  arbitrary  course,  and 
have  sought  to  draw  the  parties  assured  to  seek 
their  moneys  of  every  several  assurer  by  suits 
commenced  in  her  Majesty's  courts,  to  their 
great  charges  and  delays."  The  commission 
created  by  this  act  was  to  be  directed  to  the 
judge  of  the  admiralty  for  the  time  being,  the 
recorder  of  London,  two  doctors  of  the  civil 
law,  and  two  common  lawyers,  and  eight  grave 
and  discreet  merchants.  The  act  was  thus  an 
acknowledgment  of  the  jurisdiction  to  which 
the  case  properly  belonged.  Had  it  not  been 
for  the  jealousy  exhibited  by  the  common-law 
courts  against  the  court  of  admiralty,  in  pro- 
hibiting its  cognizance  of  policies  of  insurance 
half  a  century  before,  4  inst.  139,  the  *lat-  [•32 
ter  court,  as  the  natural  and  proper  tribunal 
for  determining  all  maritime  causes,  would 
have  furnished  a  remedy  at  once  easy,  expedi- 
tious and  adequate.  It  was  only  after  the  com- 
mon law,  under  the  influence  of  Lord  Mansfield, 
and  other  judges  of  enlightened  views,  had  im-. 
ported  into  it^f  the  various  provisions  oi  the  i 
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law  maritime  relating  to  insurance,  that  the 
courts  at  Westminster  Hall  began  to  furnish 
satisfactory  relief  to  suitors.  And  even  then, 
as  remarked  hj  Sir  W.  D.  Evans,  "the  inade- 
quacy of  the  existing  law  to  settle,  proprio  vig- 
ore,  complicated  questions  of  average  and  con- 
tribution, is  very  manifest  and  notorious.  Such 
questions  are,  bjr  consent,  as  matter  of  course, 
and  from  conviction  of  counsel  that  justice 
cannot  be  attained  in  any  other  way,  referred 
to  private  examination;  but  a  law  can  hardly 
be  considered  as  perfect  which  is  not  possessed 
of  adequate  powers  within  itself  to  complete 
its  purpose,  and  which  requires  the  extrmsic 
aid  of  personal  consent."  Evans,  Statutes,  vol. 
2,  p.  226,  3d  ed.  The  contrivances  to  which 
Lord  Mansfield  resorted,  to  remedy,  in  a  meas- 
ure, these  difficulties,  are  stated  by  Mr.  Justice 
Parke  in  the  introduction  to  his  work  on  in- 
surance. 

These  facts  go  to  show  demonstrably,  that 
the  contract  of  marine  insurance  is  an  exotic 
in  the  common  law.  And  we  know  the  fact, 
historically,  that  its  first  appearance  in  any 
code  or  system  of  laws  was  in  the  law  mari- 
time as  promulgated  by  the  various  maritime 
states  and  cities  of  Europe.  It  undoubtedly 
grew  out  of  the  doctrine  of  contribution  and 
general  average,  which  is  found  in  the  mari- 
time laws  of  the  ancient  Rhodians.  By  this 
law,  if  either  ship,  freight,  or  cargo  was  sacri- 
ficed to  save  the  others,  all  had  to  contribute 
their  proportionate  share  of  the  loss.  This  di- 
vision of  loss  naturally  suggested  a  provisional 
•division  of  risk:  First,  amongst  those  engaged 
in  the  same  enterprise;  and,  next,  amongst  as- 
•sociations  of  ship  owners  and  shipping  mer- 
chants. Hence  it  is  found  that  the  earliest 
form  of  the  contract  of  insurance,  was  that  of 
mutual  insurance  which,  according  to  Pardes- 
sus,  dates  back  to  the  tenth  century,  if  not 
33*]  earlier,  *and  in  Italy  and  Portugal  was 
made  obligatory.  By  a  regulation  of  the  latter 
kingdom,  made  in  the  fourteenth  century,  ev- 
ery ship  owner  and  merchant  in  Lisbon  and 
Oporto  was  bound  to  contribute  two  per  cent 
of  the  profits  of  each  voyage  to  a  common  fund 
from  which  to  pay  losses  whenever  they  should 
occur.  2  Pardes.  Lois  Mar.  369;  6  do.  303. 
The  next  step  in  the  system  was  that  of  insur- 
ance upon  premium.  Capitalists,  familiar  with 
the  risks  of  navigation,  we;*e  found  willing  to 
guaranty  against  them  for  a  small  considera- 
tion or  premium  paid.  This,  the  final  form  of 
the  contract,  was  in  use  as  early  as  the  begin- 
ning of  the  fourteenth  century  (Pardessus, 
Lois  Maritimes,  vol.  2,  pp.  369,  370;  vol.  4,  p. 
.'iCe;  vol.  5,  pp.  331,  493).  and  the  tradition  is 
that  it  was  introduced  into  England  in  that 
century  by  the  Lombard  merchants  who  set- 
tled in  London  and  brought  with  them  the  mar- 
itime usages  of  Venice  and  other  Italian  cities. 
Express  regulations  respecting  the  contract, 
however,  do  not  appear  in  any  code  or  compila- 
tion of  laws  earlier  than  the  commencement  of 
the  fifteenth  century.  The  earliest  which  Par- 
dessus was  able  to  find  were  those  contained  in 
the  Ordinances  of  Barcelona,  A.  D.  1435;  of 
Venice,  a.  d.  1468;  of  Florence,  a.  d.  1623;  of 
Antwerp,  a.  d.  1537,  etc.  Pardessus,  vol.  5,  pp. 
403,  66;  vol.  4,  pp.  698,  37.  Distinct  traces 
of  earlier  regulations  are  found,  but  the  ordi- 
nances themselves  are  not  extant.  In  the  more 
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elaborate  monuments  of  maritime  law  which 
appeared  in  the  sixteenth  and  seventeenth  cen- 
turies, the  contract  of  insurance  occupies  a 
large  space.  The  Guidon  de  la  Mer,  which  ap- 
peared at  Rouen  at  the  close  of  the  sixteenth 
century,  was  an  elaborate  treatise  on  the  sub- 
ject; but,  in  its  discussion,  the  principles  of 
every  other  maritime  contract  were  explained. 
In  the  celebrated  marine  ordinance  of  Louis 
STf.,  issued  in  1681,  it  forms  the  subject  of 
one  of  the  principal  titles.  Lib.  3,  title  6.  Ab 
is  well  known,  it  has  always  formed  a  part  of 
the  Scotch  maritime  law. 

Suffice  it  to  say  that  in  every  maritime  code 
of  Europe,  unless  England  is  excepted,  marine 
insurance  constitutes  one  of  the  principal 
heads.  It  is  treated  in  nearly  every  *one  [*34 
of  those  collected  by  Pardessus,  except  the 
more  ancient  ones,  which  were  compiled  before 
the  contract  had  assumed  its  place  in  written 
law.  It  is,  in  fact,  a  part  of  tne  general  mari- 
time  law  of  the  world;  slightly  modified,  it  is 
true,  in  each  country,  according  to  the  circum- 
stances or  genius  of  the  people.  Can  stronger 
proof  be  presented  that  the  contract  is  a  mari- 
time contract? 

But  an  additional  argument  is  found  in  the 
fact  that  in  all  other  countries,  except  England, 
even  in  Scotland,  suits  and  controversies  aris- 
ing upon  the  contract  of  marine  insurance  are 
within  the  jurisdiction  of  the  admiralty  of  other 
marine  courts.  See  Benedict's  Admiralty^  § 
294,  ed.  1870.  The  French  ordinance  of  1681 
touching  the  marine,  in  enumerating  the  cases 
subject  to  the  jurisdiction  of  the  judges  of  ad- 
miralty, expressly  mentions  those  arising  up- 
on policies  of  assurance,  and  concludes  with 
this  broad  language:  ''And  generally  all  con- 
tracts concerning  the  commerce  of  the  sea." 
Sea  Laws,  256.  The  Italian  writer,  Roccus, 
says:  "These  subjects  of  insurance  and  dis- 
putes relative  to  ships  are  to  be  decided  accord- 
ing to  maritime  law,  and  the  usages  and  cus- 
toms of  these  are  to  be  respected.  The  pro- 
ceedings are  to  be  according  to  the  forms  of 
maritime  courts  and  the  rules  and  principles 
laid  down  in  the  book  called  'The  Consulate  of 
the  Sea,'  printed  at  Barcelona  in  the  year 
1692."     Roccus,  Insurance,  note  80. 

It  is  also  clear  that,  originally,  the  English 
admiralty  had  jurisdiction  of  this  as  well  as  of 
other  maritime  contracts.  It  is  expressly  in- 
cluded in  the  commissions  of  the  Admiral  Ben- 
edict, §  48.  Dr.  Brown  says:  "The  cogni- 
zance of  policies  of  insurance  was  of  old  claimed 
by  the  court  of  admiralty,  in  which  they  had 
the  great  advantage  attending  all  their  pro- 
ceedings as  to  the  examination  of  witnesses  be- 
yond the  seas  or  speedily  going  out  of  the 
kingdom."  2  Bro.  Civ.  &  Adm.  Law,  82.  But 
the  intolerance  of  the  common-law  courts  pro- 
hibited the  exercise  of  it.  In  the  early  case  of 
Crane  v.  Bell,  38  Hen.  vin.  (1646)  a  •pro-  [♦35 
hibition  was  granted  for  this  purpose.  See  4, 
Co.  Inst.  139.  Mr.  Browne  says  very  perti- 
nently: "What  is  the  rationale,  and  what  the 
true  principle  which  ought  to  govern  this  ques- 
tion, viz.:  Whnt  contracts  should  be  co^mi- 
zable  in  admiralty?  Is  it  not  this?  All  con- 
tracts which  relate  purely  to  maritime  affairs, 
the  natural,  short,  and  easy  method  of  enforc- 
ing which  is  found  in  the  admiralty  proceed- 
ings."    2  Browne,  88.     Another  consideration 
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bearing  directly  on  this  question  is  the  fact 
that  the  commissions  in  admiralty  issued  to 
<mr  colonial  governors  and  admiralty  judges, 
prior  to  the  Kevolution,  which  may  be  fairly 
supposed  to  have  been  in  the  minds  of  the  con- 
vention which  framed  the  O>nstitution,  con- 
tained either  express  jurisdiction  over  policies 
of  insurance  or  such  general  jurisdiction  over 
maritime  contracts  as  to  embrace  them.  Ben- 
edict, ch.  ix. 

The  discussions  that  have  taken  place  in  the 
district  and  circuit  courts  of  the  United  States 
have  not  been  adverted  to.  Many  of  them  are 
diaraeterized  by  much  learning  and  research. 
The  learned  and  exhaustive  opinion  of  Justice 
Story,  in  the  case  of  De  Lovio  v.  Boit,  2  Gall. 
398.  affirming  the  admiralty  jurisdiction  over 
policies  of  marine  insurance,  has  never  been 
answered,  and  will  always  stand  as  a  monument 
of  his  great  erudition.  That  case  was  decided 
in  1815.  It  has  been  followed  in  several  other 
cases  in  the  first  circuit.  Ins.  Co,  v.  Younger, 
2  Curt.  332.  In  1842  Justice  Story,  in  reaffirm- 
ing his  first  judgment,  says  that  he  had  rea- 
son to  believe  that  Chief  Justice  Marshall  and 
Justice  Washington  were  prepared  to  maintain 
the  jurisdiction.  What  the  opinion  of  other 
judges  was  he  did  not  know.  Hale  v.  Ins,  Co, 
t  Story,  183.  Doubts  as  to  the  jurisdiction 
have  occasionally  been  expressed  by  other 
judges.  But  we  are  of  opinion  that  the  con- 
dnsion  of  Justice  Story  was  correct. 

The  anstcer  of  the  court,  therefore,  to  the 
pteslion  propounded  by  the  Circuit  Court  wUl 
36*]  be  that  the  District  Court  *for  the  Dis- 
triet  of  Massachusetts,  sitting  in  admiralty  has 
jmrisdiction  to  entertain  the  libel  in  this  case, 

136*j     •HENRY  AMY,  Plff,  in  Err., 

JOHN  BARKHOLDER  et  al.  Supervisors,  etc. 

(See  8.   C   "Amp    v.   The  Supervisors/'  11  Wall. 

186-139.) 

State  and  national  courts  cannot  enjoin  each 
other — ministericil  act — mistake. 

State  and  national  courts  are  as  independent  as 
xhtj  are  separate.  Neither  can  impede  or  arrest 
any  action  toe  other  may  take,  within  the  limits  of 
Its  Jurisdiction,  for  the  satisfaction  of  Its  Judg- 
ments and  decrees. 

%«'bM^  the  law  absolutely  requires  a  ministerial 
■ct  to  be  done  by  a  public  officer  and  he  neglects  or 
refuses  to  do  such  act,  he  may  be  compelled  to  re- 
spond in  damaees  to  the  extent  of  the  injury  aris- 
mg  from  his  conduct. 

A  mistake  as  to  his  duty  and  honest  intentions 
vlll  not  excuse  the  ofFeoder. 

[No.   93.] 
Argued  Feb,  28,  1871,    Decided  Mar,  27,  1871, 

IN  ERROR  to  the  Circuit  Court  of  i|he  United 
States  for  the  District  of  Iowa. 
Suit  was  brought  in  the  court  below  by  plain- 
tiff in  error  to  recover  damages  from  the  de- 
fendants, for  refusing  to  obey  a  certain  writ  of 
mandamus.  Judgment  having  been  given  for 
the  defendants,  the  plaintiff  sued  out  this  writ 
of  error. 
The  case  is  fully  stated  by  the  court: 

Note. — When  officer  is  liable  for  error  in  judfj- 
mtnt;  for  neylect  or  refusal  to  perform  judicial  or 
minUlerial  duty:  for  tort  or  breach  of  trust — see 
Bote.  11  L.  ed.  U.  S.  506. 

Federal  courts  enjoining  proceedings  in  state 
eomru — see  notes,  16  C.  C.  A.  90 ;  27  C.  C.  A.  575. 

Btate   courU   enioininfi    proceedings   in  Federal 
rrnrf* — B^  note,  45  C  C.  A.  691. 
U  Wall. 


Messrs,  James  Grant  and  C.  WHitaker,  for 

plaintiff  in  error: 

A  state  court  has  no  authority  to  interfere 
with  or  to  stop  proceedings  in  a  Federal  court, 
nor  iu  any  manner  to  interfere  with  or  to  stop 
the  enforcement  of  its  judgments. 

Ex  parte  Holman,  28  la.  88,  decided  by  the 
supreme  court  of  Iowa,  Oct.  11,  1869,  but  not 
yet  reported. 

Where  the  writ  is  mandatory  and  commands 
the  officer  to  do  a  particular  act,  and  the  court 
issuing  it  has  jurisdiction,  it  is  a  protection  to 
him  in  all  courts. 

Buck  v.  Colbath,  3  Wall.  334,  18  L.  ed.  257. 

The  writ  of  mandamus  commanded  the  de- 
fendants to  do  a  particular  act;  to  levy  a  spe- 
cial tax;  and,  under  the  authority  to  the  case 
last  quoted,  was  a  protection  to  them,  even  in 
the  state  court,  against  the  injunction  which 
they  have  set  up  in  their  answer. 

A  mistake  of  law  cannot  relieve  a  party  from 
the  legal  consequences  of  his  acts. 

Oh<Mnplin  v.  Lay  tin,  18  Wend.  415;  Willard, 
Eq.  Jur.  ch.  1,  §  2 ;  People  v.  Brooks,  1  Den.  457. 

(No  counsel  appeared  in  this  court  for  the 
defendants  in  error). 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  district  of  Iowa. 

The  plaintiff  in  error  was  the  plaintiff  in  the 
court  below.  The  declaration  contains  two 
counts.  The  first  count  alleges  substantially 
that  the  plaintiff  recovered  a  judgment  against 
the  county  of  Des  Moines  in  the  said  circuit 
court;  that  afterwards  such  proceedings  were 
had  that  a  peremptory  writ  of  mandamus  was 
issued  from  that  court  and  duly  served  upon 
the  defendants  as  supervisors  of  said  county, 
whereby  they  were  commanded  to  levy  a  tax 
sufficient  to  pay  the  judgment  and  costs;  that 
in  September,  1868,  it  was  their  duty  to  levy 
such  a  tax,  and  that  they  neglected  to  do 
*so,  whereby 'the  plaintiff  sustained  [•137 
damage  to  the  amount  of  $12,108.03. 

The  second  count  sets  forth  substantially  the 
same  facts;  and,  further,  the  provisions  of  the 
Code  of  Iowa  prescribing  the  duty  of  the  de- 
fendants, as  supervisors,  under  such  circum- 
stances, and  declaring  that  a  failure  on-  their 
part  to  perform  the  duty  enjoined,  should  ren- 
der them  personally  responsible  for  the  debt. 
It  is  further  averred  in  this  count  that  the 
judgment  is  in  full  force  and  unsatisfied,  and 
that  the  defendants  have  levied  no  tax  and 
made  no  provision  for  its  payment,  and  that 
the  plaintiff  is  thereby  damaged  in  the  sum 
stated  in  the  first  count. 

The  defendants,  by  their  answer,  set  up  three 
defenses : 

( 1 )  Vil  debet. 

(2)  That  the  district  court  of  Des  Moines 
county  had  enjoined  them  from  levying  a  tax 
to  pay  the  judgment;  that  they  were,  never- 
theless, proceeding  to  levy  such  tax  when  they 
were  attached  by  order  of  that  court  for  con- 
tempt of  its  process,  and  compelled  to  give 
bonds  to  answer  said  charge  of  contempt  and  to 
obey  the  injunction,  and  Uiat  those  bonds  were 
still  in  force  and  obligatory  upon  them. 

(3)  Tliat  before  the  peremptory  writ  of  man- 
damus was  issued  the  legislature  of  Iowa  re- 
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pealed  the  statutory  provision,  whereby  they 
were  made  individually  liable  for  the  delin- 
quency charged  against  them  and  that,  by  rea- 
son of  such  repeal,  they  are  not  so  liable. 

The  plaintiff  demurred  to  the  answer.  The 
court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants. 

The  counsel  for  the  plaintiff  in  error  has  filed 
an  able  and  elaborate  brief.  None  has  been 
submitted  in  behalf  of  the  defendants.  A  few 
remarks  will  be  sufficient  to  dispose  of  the  case. 

The  circuit  court  had  authority  to  issue  the 
^n'it  of  mandamus.  It  was  the  process  resorted 
to  by  the  plaintiff  to  procure  satisfaction  of  his 
judgment.  The  state  court  was  powerless  to 
prevent  its  execution.  In  so  far  as  concerned 
the  process  in  question  the  injunction  was  a 
138*]  nullity.  In  such  *cases  the  two  sets  of 
tribunals — state  and  national — are  as  indepen- 
dent as  they  are  separate.  Neither  can  impede 
or  arrest  any  action  the  other  may  take,  within 
the  limits  of  its  jurisdiction,  for  the  satisfac- 
tion of  its  judgments  and  decrees.  Where  either 
is  in  possession  of  the  res  sought  to  be  reached, 
the  process  of  the  other  must  paiuse  until  that 
possession  has  terminated.  But  this  rule  has 
no  application  in  the  case  before  us.  Tliese 
principles  are  a  part  of  the  checks  and  balances 
of  our  dual  and  combined  polity,  and  are  in- 
dispensable to  the  harmonious  and  beneficial 
working  of  the  system.  If  the  ground  assumed 
by  the  state  court  in  this  case  can  be  main- 
tained, the  Constitution  of  the  United  States, 
and  the  laws  made  in  pursuance  thereof,  as  re- 
gards their  judicial  administration,  instead  of 
being  the  supreme  law  of  the  land,  would  be 
subordinated  to  the  authority  of  the  courts  of 
every  state  in  the  Union.  If  this  writ  may  be 
paralyzed  by  the  injunction  relied  upon,  a 
writ  of  fieri  facias  and  a  writ  of  levari  facias 
may  be  defeated  in  the  same  way.  In  point  of 
principle,  there  is  no  distinction  between  them: 
Every  judgment  of  a  court  of  the  United  States 
may  thus  be  rendered  fruitless  of  kny  benefi- 
cial result.  These  views  are  conclusively  main- 
tained by  Rigga  v.  Johnson  Co.  6  Wall.  166, 
18  L.  ed.  768,  and  the  principle  involved  has 
since  been  reaffirmed  in  the  cases  which  fol* 
lowed,  and  were  controlled  by  that  judgment. 

It  is  not  necessary  to  consider  the  effect  of 
the  repeal  of  the  provision  of  the  Code  which 
enacted  that  the  delinquent  parties  shall  be  per- 
sonally liable.  There  is  a  common-law  liabil- 
ity which  was  not  affected  by  the  repeal.  The 
statute  was  only  cumulative  on  the  subject. 

The  rule  is  well  settled  that  where  the  law 
requires  absolutely  a  ministerial  act  to  be  done 
by  a  public  officer,  and  he  ne^rlects  or  refuses  to 
do  such  act,  he  may  be  compelled  to  respond  in 
damages  to  the  extent  of  the  injury  arising 
from  his  conduct.  There  is  an  unbroken  cur- 
rent of  authorities  to  this  effect.  A  mistake 
as  to  his  dubr  and  honest  intentions  will  not 
excuse  the  offender.  The  question  of  the  rule 
139*  J  "by  which  the  measure  of  damages  is 
to  be  ascertained  is  not  before  us,  and  we  do 
not  feel  called  upon  to  express  any  opinion  up- 
on the  subject. 

The  defenses  set  up  in  the  answer  of  the  de- 
fendants are  clearly  bad.  The  demurrer  should 
have  been  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  will  he  remanded,  with 
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instructions  to  that  court  to  proceed  in  oou' 
formity  to  this  opinion. 

JAMES  FARR,  Jr.,  Plff^ 

V. 

GEORGE  A.  THOMPSON  et  al 

(See  S.  C.  11  Wall.  189.) 

Personal  suit  against  members  of  city  oounoU 

who  refuse  to  obey  a  mandamus. 

Amy  V.  Barkholder,  ante,  101,  followed. 

A  suit  will  lie  personally  against  members  of  a 
city  council,  for  their  refusal  to  obey  a  writ  of  man- 
damus from  the  U.  S.  circuit  court  commanding 
them  to  levy  a  tax  to  pay  Judgments  In  that  court 
against  the  city. 

[No.  73.] 

Argued  Jan.  18,  1871.    Decided  Mar.  27,  1871. 

IN  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff,  to  recover  damages  from  the  defend- 
ants, members  of  the  city  council  of  Racine, 
for  their  refusal  to  obey  a  writ  of  mandamus 
from  that  court,  commanding  them  to  levy  a 
certain  tax  for  the  payment  of  judgments  ob- 
tained in  that  court  by  the  plaintiff  against  the 
said  city. 

The  court  below  beinff  equally  divided  as  to 
the  sufficiency  of  said  declaration  certified  the 
case  to  this  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff. 

(No  counsel  appeared  in  this  court  for  de- 
fendants ) . 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  upon  a  certificate 
of  division  of  opinion  between  the  judges  of 
the  circuit  court  of  the  United  Stat^  for  the* 
district  of  Wisconsin. 

Upon  looking  into  the  record,  we  find  the 
question  certified  up  for  our  determination  to 
be,  whether  the  declaration  in  the  case  shows 
a  cause  of  action. 

A  full  and  able  brief  has  been  submitted  oti 
behalf  of  the  plaintiff.  There  is  none  upon  the 
other  side. 

The  declaration,  in  all  substantial  respects, 
presents  the  same  state  of  facts  as  the  declara- 
tion in  the  case  of  Amy  v.  Barkholder,  ante, 
101,  just  decided.    The  proper  solution  of  the 

3 uestion.  submitted   is  too  clear  to  admit  of 
oubt  or  require  discussion. 
It  was  formally  decided  in  the  case  referred 
to. 

The  question  must  be  answered  hy  this  court 
in  the  affirmative. 


SAMUEL  G.  SMITH,  Plff.  in  Err. 

V. 

SAC  COUNTY,  in  the  State  of  Iowa. 
(See  S.  C.  11  Wall.  139-164.) 
Holder  of  negotiable  paper,  when  must  prove 
value    paid — insufficient    finding — holder    of 
bonds. 

If  there  Is  any  proof  of  fraud  or  illeffality 
which  can  be  left  to  the  jury,  such  proof  will  cast 
on  the  plaintiff  the  onutt  of  showing  that  he  gave 
value  for  negotiable  paper  sued  on. 

A  finding  of  fact  that  the  plaintiff  became  the 

NOTH. — Burden  of  proof  where  there  is  fraud  or 
illegality  in  the  inception  of  the  negotiable  paper 
— see  note  17  L.  R.  A.  328.  -^  —    ^ 

78  U.  B. 


1870. 


Smith  v.  Sao  Countt. 


139-164 


holder  by  transfer  before  maturity,  does  not  Im- 
piT  that  he  was  a  purchaser  In  any  sense,  or  re- 
celred  the  coupons  sued  upon  on  any  consideration 
whatever. 

Where  there  is  no  proof  on  these  points,  the 
plaintiff  can  occupy  no  better  position  than  the 
one  to  whom  the  oonds  were  originally  delivered. 

[No.  99.] 

Argued  Mar,  6,  1871.    Bedded  Mar.  27,  187J. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  Iowa. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  to  recover  upon  certain  bonds. 
The  court,  without  a  jury,  found  aa  follows: 

1.  That  an  order  and  proclamation  was  made 
by  Eugene  Criss,  county  judge  of  said  county 
of  Sac,  for  submittingjto  the  vote  of  the  peo- 
ple of  said  county,  '^Whether  or  not  a  court- 
house should  be  erected  in  said  county,  to  cost 
$10,000,  in  bonds  drawing  ten  per  cent  interest 
per  annum;  the  interest  due,  and  $1,000  of 
the  principal,  to  be  paid  annually  until  the 
debt  is  paid ;  and  whether  or  not  a  tax  shall  be 
leried  annually,  sufficient  to  liquidate  the  de- 
mands as  they  became  due,"  in  -  manner  and 
form  as  the  same  is  alleged  and  set  forth  in 
the  plaintiff's  petition  herein. 

2.  That  a  special  election  was  held  in  said 
eounty  July  7,  18tK),  in  accordance  with  and 
in  pursuance  of  said  order  and  proclamation; 
and  that  said  proposition  was  adopted  by  a  ma- 
jority of  the  votes  cast  at*  said  election. 

3.  That  the  said  proposition  and  the  order 
for  the  submission  of  the  same,  t(^ether  with 
a  statement  of  the  result  of  said  election,  was 
afterwards,  by  and  under  the  directions  of  the 
Mid  county  judge,  entered  and  recorded  at 
large  in  the  office  of  the  said  county  judge  in 
the  minute  book  of  the  county  judge  and  coun- 
ty court,  in  manner  and  form  as  the  same  are 
here  set  forth,  and  copied  in  the  petition  of  the 
plaintiff  herein. 

That,  by  the  said  record  entry,  the  said  or- 
der for  the  submission  of  the  said  proposition 
to  the  vote  of  the  people  appears  and  purports 
to  have  been  made  at  a  session  of  the  county 
court  .June  4,  1860;  but  that  said  record  was 
not  in  part  made  and  entered  in  said  minute 
book  at  that  time,  nor  until  after  the  execu- 
tion and  delivery  of  the  bonds  as  hereinafter 
found;  and  that  the  said  order  was  entered  in 
said  minute  book  in  June,  1861,  after  the  said 
Criss  had  ceased  to  have  any  power  or  juris- 
diction over  the  financial  business  of  the  de- 
fendant. 

4.  That  the  said  Eugene  Criss,  county  judge 
of  said  county,  having  entered  into  a  contract 
in  behalf  of  said  county  with  one  W.  N.  Mes- 
€rTy,  for  the  erection  by  the  said  Meservy  of 
a  court-house  in  and  for  said  countv,  did,  on  or 
about  Oct.  1,  1860,  execute  in  behalf  of  said 
«oanty,  by  affixing  thereto  his  signature  as  such 
countv  iudge.  and  the  lawful  seal  of  said  county, 
and  deliver  to  said  Meservy  in  pursuance  of 
the  terms  of  said  contract,  ten  certain  bonds  or 
instrumenta  purporting  to  be  the  bonds  of  said 
county,  dated  Oct.  1,  1860,  each  being  for  the 
payment  to  the  bearer  of  $1,000,  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum, 
payable  annually;  and  which  said  bonds  were 
•everally  and  respectively  payable  in  one,  two, 
three,  four,  Ave,  six,  seven,  eight,  nine,  and 
ten  years  after  date,  at  the  Metropolitan  bank 
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in  the  city  of  New  York.  And  said  county  judge 
also  executed  in  like  manner,  coupons  or  inter- 
est warrants  annexed  to  said  bonds  and  each  of 
them,  for  the  several  -annual  instalments  of  in- 
terest to  grow  due  thereon  as  aforesaid,  beine 
for  $100  each,  and  payable  to  bearer  at  said 
bank,  or  receivable  for  taxes  at  the  county 
treasury  of  said  county,  at  the  option  of  the 
bolder.  Said  bonds  and  coupons  were  all  ex- 
pressed in  the  same  words  and  figures  precisely, 
except  as  to  the  numbers  and  date  of  maturity 
thereof,  and  correct  copies  thereof  are  con- 
tained and  set  forth  in  plaintiff's  petition  here- 
in. 

5.  That  the  said  counhr  judge  in  fact  signed, 
sealed,,  and  deliver^  said  bonds  and  coupons  as 
aforesaid,  at  Fort  Dodge,  in  the  county  of 
Webster,  and  state  of  Iowa,  and  not  within  the 
county  of  Sac;  and  that  the  contractor,  Mes- 
ervy, gave  one  of  said  bonds  for  $1,000  as  a 
gratuity  to  the  county  judge,  as  soon  as  the 
same  were  delivered  by  said  county  judge  to 
said  Meservy;  and  no  court-house  was,  in  fact, 
ever  built  by  said  contractor  or  any  other  per- 
son, in  pursuance  of  said  contract. 

6.  That  the  plaintiff,  Samuel  C.  Smith,  was 
at  the  time  of  commencing  this  action  and  still 
is,  the  holder  and  owner  of  twenty-five  of  the 
coupons  or  interest  warrants  aforesaid,  being 
those  specified  and  declared  on  in  the  petition 
herein;  that  because  such  holder  by  transfer 
thereof  to  him  before  maturity  and  after  the 
entry  of  said  proceedings  in  the  minute  book 
as  hereinbefore  found;  that  said  coupcms  were 
at  the  commencement  of  this  action,  and  still 
are,  wholly  unpaid. 

And  as  a  matter  of  law  arising  upon  and  re- 
sulting from  the  facts  hereinbefore  found,  the 
court  IS  of  opinion  and  adjudges  that  the  said 
bonds  and  coupons  are  wholly  void  as  against 
the  said  county  of  Sac,  and  that  the  defendant 
is  entitled  to  judgment;  that  plaintiff  take 
nothing  by  his  suit  and  for  its  cost;  to  whidi 
opinion  and  judgment  the  plaintiff  excepts. 

The  case  is  further  stated  by  the  court. 

Messrs.  Jolm  N.  Rosera  and  D.  0.  Rich' 
man  d  Carskaddan,  for  plaintiff  in  error: 

Where  a  municipal  corporation  has  power, 
under  any  circumstances,  to  issue  negotiable  se- 
curity, it  will  be  conclusively  presumed  in  fa- 
vor of  a  bona  fide  holder  for  value,  that  they 
were  in  fact  issued  under  the  circumstances 
which  would  authorize  them. 

Oelpcke  v.  Dubuque,  1  Wall.  175,  17  L.  ed. 
520;  Knox  Co.  v.  Aspintcall,  21  How.  539,  16 
L.  ed.  208 ;  Rogers  v.  Burlington,  3  Wall.  654, 
18  L.  ed.  79;  Supervisors  v.  Sohenok,  5  Wall. 
772,  18  L.  ed.  656. 

The  corporation  is  estopped  as  to  such  mat- 
ters by  the  recitals  on  the  face  of  its  bonds. 

Moran  v.  Miami  Co.  2  Black,  722,  17  L.  ed. 
342;  Mercer  Co.  v.  Hackett,  1  Wall.  83,  17  L, 
ed.  548;  Van  Hostrup  v.  Madison,  1  Wall.  291, 
17  L.  ed.  538;  Meyer  v.  Muscatine,  1  Wall. 
384,  17  L.  cd.  564. 

The  court  below  has  found  that  all  the  stat- 
utory prerequisites  were,  in  fact,  complied 
with;  unless  it  be  claimed  that  the  power  to 
issue  is  derived,  not  from  the  actual  adoption 
by  popular  vote  of  the  proposition  submitted 
bv  the  county  judge,  but  upon  the  formal  entry 
tnereof  of  record;  and  that  this  latter  step 
must  precede  the  executi(Hi  of  the  bonds,  or 
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they  will  be  void,  even  in  the  hands  of  a  bona 
fide  holder  who  purchased  them  after  the  rec- 
ord had  been  duly  made  up,  and  without  notice 
of  its  having  been  done  after  the  execution  of 
the  bonds,  and  with  the  statement  on  the  face 
of  the  bonds  that  this  step  h^  been  duly  had 
and  taken. 

The  record  was  made  imder  the  direction  of 
the  proper  officer,  the  county  judge.  The  find- 
ing that  it  was  made  after  he  had  ceased  to 
have  any  jurisdiction  over  the  financial  affairs 
of  the  county,  does  not  mean  that  he  had  gone 
out  of  office,  which  was  not  the  fact;  but  refers 
to  a  change  in  the  law,  which  took  effect  Jan. 
1,  1861,  transferring  the  management  of  the 
financial  affairs  of  the  county  from  the  county 
judge  to  a  board  of  supervisors. 

Rev.  of  1860,  ch.  22,  art.  11,  p.  48;  §  324,  p. 
63. 

The  fact  on  which  the  judgment  below  for 
the  defendant  was  entirely  rested  was  that  the 
county  judge  in  fact  signed,  sealed,  and  deliv- 
ered the  bonds  on  behalf  of  his  county,  at  a 
Elace  beyond  its  territorial  limits.  This  was 
eld  to  render  them  void,  even  as  against  a 
holder  for  value  without  notice,  and  though 
directly  contradictory  to  an  express  recital  on 
their  face. 

It  is  the  delivery,  not  the  signing  and  seal- 
ing, which  gives  effect  to  the  instrument.  The 
particular  locality  where  the  signature  and  seal 
are  affixed  is  of  no  importance. 

The  plaintiff  is  protected  by  the  rules  appli- 
cable to  bona  fide  transferees  of  negotiable  pa- 
per. If  the  negotiable  bonds  of  the  county  au- 
thorized by  law,  and  authenticated  on  their 
face  by  the  proper  official  signatures  and  seals ; 
get  into  circulation  improperly  through  the 
malfeasanoe  or  misfeasance  of  the  county  offi- 
cers, the  same  consequences  follow  as  in  case 
of  a  private  individual,  whose  notes,  bearing  his 
genuine  signature,  are  improperly  put  into  cir- 
culation by  his  agent.  If,  before  maturity, 
they  come  into  the  hands  of  bona  fide  holders 
for  value,  in  either  case  they  must  be  paid. 

Ill,  V.  Delafield,  8  Paige,  527,  2  Hill,  159, 
per  Bronson,  J.;  Supervisors  v.  Sohenck,  su- 
pra, 

Mr,  Galnsha  Parsons,  for  defendant  in 
error : 

-  After  the  evidence  given  hj  the  defendant 
as  to  the  issuing  of  the  bonds,  it  was  incumbent 
upon  the  plaintiff  to  prove  that  he  received  the 
coupons  for  value,  and  without  notice. 

2  Pars.  Bills  &  N.  438;  Story,  Prom.  N. 
196;  Afunroe  v.  Coope)-,  5  Pick.  412. 

When  a  bill  or  note  ia  shown  to  have  orig- 
inated in  illegality  or  fraud,  a  presumption 
arises  that  a  subsequent  holder  gave  no  value 
for  it,  and  such  a  presumption  will  support  a 
plea  that  the  holder  is  a  holder  without  con- 
sideration, unless  rebutted  by  the  plaintiff's 
showing  that  he  gave  value. 

6  B.  Jones,  24  L.  J.  Q.  B.  (N.  S.)  293. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  sued  the  county  of  Sac,  on  cer- 
tain interest  coupons  attached  to  bonds,  pur- 
porting to  have  been  issued  by  the  courfty  for 
the  erection  of  a  court-house. 

According  to  the  form  of  pleading  in  the  Iowa 
court  by  petition  and  answer^  whidi  is  adopted 
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in  the  circuit  court  for  that  district,  the  plain- 
tiff sets  out  in  his  petition  all  the  proceedings 
by  vote  of  the  county,  which  he  deems  neces- 
sary to  authorize  the  issue  of  the  bonds,  with  a 
copy  of  one  of  the  bonds  and  coupons;  and 
after  describing  by  number  and  otherwise  twen- 
ty-five of  the  coupons,  avers  that  he  is  the  own- 
er and  holder  of  them,  that  he  received  them  in 
good  faith  before  maturity  and  paid  value 
therefor,  and  that  the  same  are  valid  and  legal 
claims  against  the  county. 

The  defendant  answers,  denying  each*  and 
every  allegation  of  the  petition,  and  then  sets 
up  that  the  bonds  were  issued  without  author- 
ity of  law,  failure  of  consideration,  and  other 
defenses. 

The  denials  of  the  first  part  of  the  answer, 
though  not  strictly  in  the  form  required  by  the 
rule,  put  in  issue  every  material  fact  alleged 
in  the  petition.  It,  therefore,  made  an  issue  on 
the  plaintiff's  allegation  that  he  became  the 
holder  of  said  coupons  before  maturity,  and  that 
he  paid  value  therefor,  so  far  as  that  might  be* 
come  material  to  be  shown  on  the  trial. 

The  parties  having,  by  stipulation,  submit- 
ted the  case  to  the  court  without  a  jury,  and  the 
court  made  a  special  finding  of  facts,  on  which 
it  held  the  law  to  be  for  defendant,  and  ren- 
dered a  judgment  accordingly,  the  question  be- 
fore us  is,  whether  the  judgment  is  justified 
by  the  facts  found. 

Treating  the  bonds  and  coupons  sued  on  in 
this  case,  *  which  are  payable  to  bearer,  [*14T 
as  negotiable  paper,  and  conceding  to  its  full- 
est extent  the  protection  which  commercial 
usage  throws  around  such  paper  in  the  hands 
of  a  bona  fide  purchaser  for  value  before  ma- 
turity, it  is,  nevertheless,  undoubtedly  true  that 
circumstances  may  be  shown  in  connection  with 
the  origin  of  such  paper,  which  will  devolve 
upon  the  holder  the  burden  of  showing  that  he 
did  give  value  for  it  before  maturity.  This 
principle  is  asserted  in  the  text  books  of  Chitty 
(Chit.  Bills.  260,  648),  Storv  (Story,  Prom. 
N.  §  196),  Parsons  (2  Pars.  Notes  &  B.  438), 
and  others,  and  is  so  laid  down  and  sustained 
by  numerous  citations  of  authorities  by  the 
learned  American  annotator  of  Smith's  Lead- 
ing Cases,  p.  752.  In  one  of  the  latest  of  the 
English  cases.  Hall  v.  Feather  stone,  3  Hurlst. 
&  N.  284,  C.  B.  Pollock,  says:  "If  f-ere  are 
any  circumstances  in  the  nature  of  fraud  or 
illegality  which  can  be  left  to  the  jury,  proof 
of  these  circumstances  will  cast  on  the  plain- 
tiff the  onus  of  showing  tJiat  he  gave  value  for 
the  bill."  To  which  Martin,  Baron,  added:  "I 
think  there  was,  at  the  close  of  the  defend- 
ant's case,  evidence  for  the  jury  in  support  of 
the  plea.  The  authorities  have  established  a 
principle  which  is  contrary  to  the  general  rule, 
by  which  a  defendant  is  bound  to  prove  all  the 
facts  necessary  to  constitute  a  defense."  And 
Bramwell  said:  **The  cases  have  established 
that  if  there  be  fraud  or  illegality  in  the  incep- 
tion of  a  bill  or  in  the  circumstances  under 
which  it  was  taken  by  the  person  who  indorsed 
it  to  plaintiff,  he  must  prove  consideration. 
That  is  established  beyond  controversy." 

With  this  statement  of  the  law  on  that  sub- 
ject, we  approach  the  examination  of  the  facts 
found  by  the  court. 

The  fifth  finding  is  "that  the  county  judge 
in  fact  signed,  sealed,  and  delivered  said  bonds 
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tnd  coupons  at  Fort  Dodge,  in  the  county  of 
W^ter,  and  state  of  lowa^  and  not  within  the 
coanty  of  Sac;  and  that  the  contractor  Mes- 
ervy,  gave  one  of  said  bonds  as  a  gratuity  to 
148*]  the  county  judge  as  soon  *as  the  same 
were  delivered  by  said  county  judge  to  said 
Meservy,  and  no  court-house  was  ever  built 
by  said'  contractor  or  anv  other  person  in  pur- 
suanee  of  said  contract." 

Now,  the  coupons  sued  on  being  part  of  the 
transaction  here  referred  to,  was  there  not 
tnough  in  what  the  court  finds  to  devolve  upon 
the  plaintiff  the  necessity  of  showing  that  he 

r chased  for  value?  In  the  language  of  C. 
Pollock,  "were  there  not  circumstances  in 
the  nature  of  fraud,  proof  of  which  cast  on 
the  plaintiff  the  onus  of  showing. that  he  gave 
rtlne  for  the  bonds?"  They  are  circumstances 
from  which  no  court  or  jury  could  fail  to  find 
fraud  in  the  inception  of  the  bonds  on  which 
be  sued.  Besides  he  had,  perhaps  unnecessari- 
Ij,  but  expressly  averred  that  he  had  paid 
rahie,  and  this  had  been  denied  by  defendant, 
so  that  the  issue  was  fairly  raised  by  the  plead- 
ings. He  not  only  failed  to  prove  that  he  gave 
▼alue,  but  it  does  not  appear  that  he  offered 
my  evidence  to  that  effect.  The  bill  of  excep- 
tions, which  recites  much  that  was  offered  and 
cobmitted  in  evidence^  is  silent  on  this  point. 

The  sixth  finding  of  the  court  is  that  the 
plaintiff  was,  at  the  time  of  commencing  this 
action,  and  still  is,  the  holder  and  owner  of  the 
tireoty-five  coupons  declared  on  in  the  peti- 
tioo;  that  he  became  such  holder  by  transfer 
thereof  to  him  before  maturity,  and  after  the  en- 
tiy  of  the  proceedings  on  the  minute  book,  etc. 

It  must  be  taken,  then,  that  plaintiff  did  not 
show  that  he  was  a  holder  for  value.  There  is 
neither  finding  nor  evidence  that  he  gave  value, 
and  the  statement  that  he  became  the  holder  by 
transfer  before  maturity,  does  not  imply  that 
be  was  a  purchaser  in  any  sense  or  received 
them  on  any  consideration  whatever. 

Under  these  circumstances  the  plaintiff  can 
occupy  no  better  position  than  Meservy,  to 
whom  the  bonds  were  originally  delivered  by 
the  county  judge. 

If  Meservy  had  been  plaintiff,  ought  the 
JDdgment  to  have  been  other  than  what  it  is  on 
the  record  presented  to  us  ? 

He  contracted  to  build  the  court-house  and 
149*]  never  built  it  *or  attempted  to  do  so. 
He  received  under  this  contract  $10,000  of 
what  purported  to  be  the  bonds  of  the  county. 
These  bonds  were  signed,  and  the  county  seal, 
which  was  necessary  to  their  validity,  affixed 
by  a  person  assuming  to  act  as  county  judge 
in  another  county,  at  the  place  where  Meservy 
resided,  and  as  soon  as  the  transaction  was 
completed  one  of  the  bonds  was  given  by 
ifeservy  as  a  gratuity  to  the  person  who  had 
thtw  played  the  part  of  county  judge.  That  the 
eofunty  judge  should  have  left  his  own  county 
aad  his  <^cial  place  of  business,  should  have 
put  the  seal  of  the  county  in  his  pocket,  and 
ffooe  to  meet  Meservy  in  a  place  without  the 
limits  of  his  jurisdiction,  should  there  have 
concocted  these  bonds,  and  on  delivering  ten  of 
them  to  Meservy  have  received  back  one  of 
them  without  any  consideration  but  Meservy's 
satisfaction  at  the  completion  of  the  transac- 
tioo,  and  that  this  should  create  in  Meservy's 
ftvor  a  right  of  action  against  the  county,  is 
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more  than  we  can  affirm.  That  the  court-house 
was  not  built  is  only  the  natural  result  of  such 
a  proceeding.  That  the  bonds  should  turn  up 
in  the  possession  of  some  one  else  was  to  be  ex- 
pected. But  to  hold  that,  after  all  this  was 
shown  in  defense,  such  holder  should  have  a 
judgment  on  those  bonds,  without  any  proof 
that  he  purchased  them  for  value  or  that  he 
gave  any  consideration  for  them  at  all,  is  in 
our  judgment  pushing  the  doctrine  which  gives 
sanctity  to  negotiable  paper  beyond  any  just 
principle  or  any  decided  case. 

We  think  the  judgment  of  the  Circuit  Court 
was  right,  and  it  is,  accordingly,  affirmed. 

Mr.  Justice  Clifford,  dissenting: 

Coupons  attached  as  interest  warrants  to 
bonds  for  the  payment  of  money  lawfully  is- 
sued by  municipal  corporations  are  negotiable 
instruments,  and  as  such,  when  they  are  pay- 
able to  order  and  are  indorsed  in  blank,  or  are 
made  payable  to  bearer,  are  transferable  by  de- 
livery and  are  subject  to  the  same  commercial 
rules  and  regulations,  so  far  as  *re-  [•ISO 
spects  the  title  and  rights  of  the  holder,  as  ne- 
gotiable bills  of  exchange  and  promissory  notes. 
White  V.  R,  Co.  21  How.  675,  16  L.  ed.  221; 
Murray  v.  Lardner,  2  Wall.  110,  17  L.  ed.  857; 
Moran  v.  Miami  Co.  2  Black,  722,  17  L.  ed. 
342;  Mercer  Co.  v.  Hackett,  1  Wall.  83,  17  L. 
ed.  548;  Gelpcke  v.  Dubuque,  1  Wall.  176,  17 
L.  ed.  520;  Meyer  v.  Muscatine,  1  Wall.  386^ 
17  L.  ed.  564. 

Holders  of  such  instruments,  if  the  same  are 
indorsed  in  blank  or  are  made  payable  to 
bearer,  stand  upon  the  same  footing  as  the  hold- 
ers of  negotiable  bills  of  exchange  or  promis- 
sory notes,  and  are  as  effectually  shielded  from 
the  defense  of  prior  equities  between  the  orig- 
inal parties  to  the  instrument,  if  unknown  to 
them  at  the  time  of  the  transfer,  as  the  hold- 
ers of  any  other  class  of  negotiable  instruments. 
Chester  v.  Dorr,  41  N.  Y.  282;  Turnhull  v- 
Bowyer,  40  N.  Y.  460. 

Such  instruments  are  protected  from  de- 
fenses of  the  kind  when  in  possession  of  an' in- 
dorsee, not  merely  because  they  are  negotiable 
but  also  because  they  are  regarded  as  commer- 
cial instruments,  and  as  such  are  favored  as- 
well  on  account  of  their  negotiable  quality  as 
their  general  convenience  in  mercantile  affairs. 
Thompson  v.  Lee  Co.  3  Wall.  327>  18  L.  ed^ 
177 ;  Park  Bank  v.  Watson,  42  N.  Y.  492. 

Bonds  for  the  payment  of  money,  with  inter- 
est warrants  attached,  are  now  universally^ 
classed  with  bills  of  exchange  and  promissory 
notes  as  negotiable  instruments,  and  as  su<^ 
are  everywhere  encouraged  as  a  safe  and  con- 
venient medium  for  the  settlement  of  balances- 
among  mercantile  men;  and  any  course  of  ju- 
dicial decision  calculated  to  withdraw  such  in- 
struments from  the  operation  of  the  general 
rules  of  commercial  law  usually  applied  in  con- 
troversies respecting  the  title  to  the  same»  or 
to  restrain  or  impede  their  free  and  unembar- 
rassed circulation,  would  be  contrary  to  the 
soundest  principles  of  public  policy.  Goodman 
V.  Simonds,  20  How.  364,  15  L.  ed.  940. 

On  the  first  day  of  October,  1860,  ten  bonds,, 
each  for  the  sum  of  $1,000,  payable  to  bearer,, 
one  each  succeeding  year  till  the  whole  sum. 
was  paid,  with  interest  at  the  rate  of  ten  per 
centum  per  annum,  were  issued,  by  the  defend- 
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ant  corporation  "for  the  purpose  of  erecting  a 
151*]  court-house  *in  Sac  City,  the  county- 
seat  of  the  county/'  as  alleged  in  the  recitals  of 
each  bond.  They  were  numbered  from  one  to 
ten  inclusive,  and  they  also  contained  the  re- 
cital that  they  "were  issued  by  the  county  in 
accordance  with  a  vote  of  the  legal  voters 
thereof"  at  a  special  election,,  holden  on  the 
day  therein  mentioned,  pursuant  to  a  procla- 
mation made  by  the  county  judge,  according  to 
the  statutes  of  the  state  in  such  case  made  and 
provided. 

Annexed  to  the  several  bonds  were  the  cou- 
pons, one  or  more,  as  provided  in  the  same,  for 
the  payment  of  the  annual  interest,  and  the 
plaintiff  being  the  holder  of  twenty-five  of  those 
coupons  instituted  the  present  suit  to  recover 
the  amount,  together  with  six  per  cent-  inter- 
est from  their  maturity,  and  he  alleged  in  his 
declaration  that  he  was  the  holder  and  owner 
of  the  coupons  therein  described;  that  he  re- 
ceived the  same  in  good  faith  before  their  ma- 
turity; and  that  he  paid  value  for  the  same  at 
the  time  of  their  transfer;  that  the  bonds  and 
coupons  were  issued  by  the  county  under  and 
by  virtue  of  a  legal  and  competent  authority 
<x>nferred  upon  the  officers  and  agents  of  the 
county,  and  that  the  same  are  valid  and  legal 
claims  against  the  defendant  corporation. 

Most  of  the  allegations  of  the  declaration  are 
denied  in  the  answer,  but  the  defendants  do  not 
specifically  deny  that  the  plaintiff  paid  value 
for  the  coupons  at  the  time  he  became  the  hold- 
er and  owner  of  the  instrijiments.  They  deny 
that  any  such  election  as  that  set  forth  was 
ever  called  or  held,  or  that  the  county  judge 
had  any  authority  to  call  such  an  election,  or 
to  make  any  contract  to  build  a  court-house  or 
to  issue  any  such  bonds  or  coupons,  or  that  any 
euch  bonds  or  coupons  were  ever  issued,  and 
they  append  to  those  specific  denials  a  general 
denial  of  each  and  every  allegation  of  the  dec- 
laration, which  really  amounts  to  nothing  in 
any  case  in  that  jurisdiction,  as  the  Code  of 
the  state,  which  is  adopted  by  the  circuit  court, 
provides  that  every  material  allegation  of  the 
declaration  not  denied  in  the  answer  shall  be 
•considered  as  admitted.  Revision,  531.  Where 
152*]  the  general  issue  may  *be  pleaded,  the 
rule  would  be  different ;  but  the  Code  expressly 
abolishes  the  general  issue  and  adopts  the  rule 
that  every .  material  allegation  of  the  declara- 
tion is  admitted  unless  it  is  specifically  denied 
in  the  answer.    Eevision,  508,  519. 

Apart  from  the  proceeding  denials,  the  de- 
fendants also  allege  that  the  bonds  and  coupons 
were  issued  without  authority,  and  that  the 
plaintiff,  at  the  time  he  purchased  the  same, 
had  full  knowledge  of  those  facts. 

Special  matters  in  avoidance  of  the  claim  of 
the  plaintiff  are  also  set  up  as  a  defense  in  the 
third  article  of  the  answer,  in  which  the  de- 
fendants allege  that  the  county  judge,  or  the 
person  claiming  to  act  as  such,  entered  into  a 
•contract  for  the  building  of  a  court-house  at 
Sac  City,  the  county-seat  of  the  county,  to  be 
•commenced  and  completed  at  the  times  therein 
specified:  that  the  county  judge  agreed  and 
undertook  in  behalf  of  the  county  to  pay  the 
•contractor  for  erecting  and  completing  the 
«ourt-hou8e  the  sum  of  $10,000,  and  to  issue 
the  bonds  of  the  coimty  to  that  amount,  as  de- 
•eribed  in  the  declaration;  that  the  bonds  and 
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coupons  were  subsequently  issued  in  pursuance 
of  the  contract,  and  that  they  were  delivered 
to  the  contractor,  but  that  the  contractor 
wholly  failed  and  refused  to  build  the  court- 
house, whereby  the  consideration  of  the  bonds 
and  coupons  wholly  failed;  and  the  defendants 
allege  that. the  plaintiff,  at  the  time  he  pur- 
chased the  bonds,  had  full  and  complete  knowl- 
edge of  all  these  facts,  and  that  he  took  the 
same  subject  to  the  rights  and  equities  of  tlie 
defendant  corporation. 

Before  the  trial,  the  parties  filed  a  stipula- 
tion in  writing,  agreeing  that  the  case  mi^nt  be 
heard  and  determined  by  the  court,  without 
the  intervention  of  a  jury,  and  the  record  shows 
that  it  was  so  determined.  Where  the  case  is 
so  tried  the  ^ding  of  the  court  may  be  either 
general  or  special,  and  the  express  provision  is, 
that  the  finding  shall  have  the  same  effect  as 
the  verdict  of  a  jury.    13  Stat,  at  L.  501. 

Exceptions  may  be  taken  to  the  rulings  of  the 
court  made  in  the  progress  of  the  cause,  and 
when  the  ruling  are  duly  *presented  by  [*153 
a  bill  of  exceptions,  they  may  be  re-examined  in 
this  court  by  writ  of  error,  if  it  is  an  action  at 
law,  or  by  appeal  if  it  is  a  suit  in  equity.  Evi- 
dently, when  the  finding  is  general,  the  legal 
eitect  of  the  proceeding  is  in  every  respect  the 
same  as  the  verdict  of  a  jury  at  common  law,  as 
nothing  is  open  to  re-examination  except  the 
rulings  of  the  court;  but  when  the  finding  is 
special,  it  is  expressly  enacted  that  "the  review 
may  also  extend  to  the  determination  of  the 
sufBciency  of  the  facts  found  to  support  the 
judgment." 

Special  findings  were  made  by  the  court, 
from  which  it  appears  that  the  questions, 
whether  a  court-house  should  be  erected  to  cost 
$10,000  in  the  bonds  of  the  county,  and  whether 
a  tax  sufficient  to  liquidate  the  demands  as  they 
became  due  should  be  annually  levied,  were 
duly  submitted  to  the  voters  of  the  county; 
that  the  propositions  were  adopted,  at  a  special 
election  held  on  the  day  therein  mentioned,  by 
a  majority  of  all  the  votes  cast  at  the  election, 
and  that  the  proposition  and  the  order  for  the 
submission  of  the  same,  together  with  a  state- 
ment of  the  result  of  the  election^  were  after- 
wards entered  and  recorded  at  large  in  the 
minute  book  of  the  county  court,  as  alleged  by 
the  plaintiff;  that  the  county  judge  made  the 
contract  for  the  erection  of  a  court-house,  as 
alleged,  and  that  he  executed  in  behalf  of  the 
county  the  ten  bonds  described  in  the  declara- 
tion, affixing  thereto  his  signature  as  such 
county  judge  and  the  lawful  seal  of  the  county, 
and  that  he  delivered  the  same  to  the  contractor 
in  pursuance  of  the  terms  of  the  contract,  and 
that  correct  copies  of  the  bonds  and  coupons 
are  contained  and  set  forth  in  the  record.  Had 
the  findings  of  the  court  stopped  there,  all,  un- 
doubtedly, would  agree  that  the  plaintiff  ought 
to  recover,  as  it  is  universally  admitted  that 
the  transferee  of  a  negotiable  instrument,  made 
payable  subsequent  to  its  date,  holds  it  clothed 
with  the  presumption  that  it  was  negotiated  to 
him,  at  the  time  of  its  execution,  in  the  usual 
course  of  business  and  for  value,  and  without 
notice  of  any  equities  between  the  prior  parties 
to  the  instrument.  Goodman  v.  Harvey,  4  Ad. 
&  Ell.  870 ;  Ooodman  v.  Simonds,  20  How.  365, 
15  L.  ed.  941 ;  yoron  v.  DeWolf,  10  Gray,  346. 

*Such  is  the  settled  rule  of  commer-  [*154 
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cial  law  applicable  to  negotiable  instruments, 
and  it  was  bo  framed  and  is  so  administered  in 
order  to  encourage  the  free  circulation  of  ne- 
gotiable paper  by  giving  confidence  and  security 
to  those  who  receive  it  for  value,  and  this  prin- 
ciple is  so  comprehensive  in  respect  to  such  ne- 
ftkiable  instruments  as  pass  by  delivery,  that 
the  title  and  possession  are  considered  as  one 
and  inseparable,  and  in  the  absence  of  any  ex- 
planation, the  law  presumes  that  the  party  in 
possession  holds  the  instrument  for  value  until 
the  contrary  is  made  to  appear,  and  the  burden 
of  proof  is  on  the  party  impeaching  his  title. 
Wkeeier  v.  Guild,  20  Pick.  651;  Collins  v. 
Martin,  I  Bos.  A  P.  648;  Miller  v.  Race,  1 
Burr.  452;  Peacock  v.  Rhodes,  2  Doug.  633; 
Gront  ▼.  Vaughan,  3  Burr.  1516;  Lawson  v. 
Wfsfton,  4  £sp.  56. 

In  the  ordinary  course  of  business  the  holder 
a  presumed  to  be  prima  facie  a  holder  for  value 
and  he  is  not  boimd  to  introduce  any  evidence 
to  show  that  he  gave  value  for  the  instrument 
ontil  the  other  party  has  clearly  proved  that 
the  consideration  of  the  instrument  was  illegal, 
or  that  it  was  fraudulent  in  its  inception,  or 
that  it  had  been  lost  or  stolen  before  it  came  to 
Ute  possession  of  the  holder.  Story,  Bills,  4th 
«d.  I  416;  Byles,  Bills,  10th  ed.  119;  MilU  v. 
B^her,  1  Mees.  A  W.  425;  Sistermans  v.  Field, 
9  Gray,  336. 

Possession,  even  without  any  explanation,  is 
prima  facie  or  presumptive  evidence  that  the 
bolder  is  the  proper  owner  or  lawful  possessor 
of  the  instrument,  and  Judge  Story  says  that 
nothing  short  of  fraud,  not  even  gross  negli- 
jKBoe,  is  sufficient  to  overcome  that  presump- 
tion and  invalidate  the  title  of  the  holder  as  in- 
ferred from  possession.  Story,  Bills^  §  415; 
ether  Y.  Rich,  10  Ad.  &  Ell.  784;  Bailey  v. 
Bid^^elh  13  Mees.  &  W.  73;  Raphael  v.  Bk,  of 
England,  33  £ng.  L.  &  E.  276;  Stephens  v. 
foster^  6  Carr.  &,  P.  289 ;  Arbouin  v.  Anderson, 

I  AiAEll.  (N.  S.)  498. 

In  this  last  case  Lord  Denman  said:  "The 
owner  of  a  bill  is  entitled  to  recover  upon  it  if 
\e  came  by  it  honestly,  and  that  fact  is  implied 
prima  facie  by  possession,  and  to  meet  the  in- 
ference so  raised,  fraud,  felony,  or  some  such 
lEMitter,  must  be  proved."  Wyman  v.  Fisk,  3 
Allen,  238;  Bailey  v.  Bidwell  13  Mees.  &  W. 
:«;  Smith  ▼.  Braine,  16  Ad.  k  Ell.  (N.  S.)  244. 
155*1  *Coupon  bonds  of  the  ordinary  kind, 
payable  to  bearer,  said  the  court  in  the  case  of 
Uwrray  v.  Lardner,  2  Wall.  121,  17  L.  ed.  859, 
ptM  by  delivery,  and  a  purchaser  of  them  in 
food  faith  is  unaffected  by  want  of  title  in  the 
vendor,  adding,  what  is  undoubted  law,  that 
xitt  burden  of  proof  on  a  question  of  such  faith 
lies  on  the  party  who  assails  the  possession. 
Eanger  v.  Cary,  1  Met.  369. 

Apply  those  rules  tn  a  suit  in  the  name  of 
the  transferee  against  the  maker,  and  it  is  clear 
tbat  the  plaintifT,  where  the  case  is  tried  to  the 
jnfv  under  the  general  issue,  has  nothing  to  do 
♦lapt  to  prove  the  signatures  to  the  instru- 
ment and  introduce  the  same  in  evidence,  as 
tte  instrument  goes  to  the  jury  clothed  with 
tbe  presumption  that  the  plaintiff  became  the 
Mder  of  the  same  for  value  at  its  date  in  the 
Q«ial  esurse  of  business,  without  notice  of  any- 
tldnp  to  impeach  his  title.  Pettee  v.  Prout,  3 
Cray,  503;  Bk.  of  Leighton,  Law  Rep.  2  Exch. 
«1:  Way  v.  Richardson,  3  Gray,  413. 

II  Wall. 


Clothed,  as  the  instrument  Is,  with  those 
several  presumptions,  the  plaintiff  is  regarded 
as  a  bona  fide  nolder  for  value,  without  notice 
of  any  equities  between  the  antecedent  parties 
and,  therefore,  is  entitled  to  recover  upon  the 
instrument  notwithstanding  any  defect  or  in- 
firmity in  the  title  of  the  person  from  whom 
he  derived  it,  as,  for  example,  even  though  such 
person  may  have  acquired  it  by  fraud,  or  even 
by  theft  or  robbery. 

Chit.  Bills,  12th  ed.  257;  Bk.  v.  Macleod,  7 
Moore,  P.  C.  35;  Backhouse  v.  Harrison,  5 
Barn.  &  Ad.  1105. 

Comment  was  made  at  the  argument  upon 
the  matter  stated  in  the  third  finding,  that  the 
order  for  the  submission  was  not,  in  fact,  re- 
corded in  the  minute  book  of  the  county  court 
at  the  time  it  purports  to  have  been  entered; 
but  the  same  finding  shows  that  it  purports  to 
have  been  recorded  at  that  time ;  and  the  sixth 
finding  shows  that  the  plaintiff  became  the 
holder  and  owner  of  the  twenty-five  coupons 
described  in  the  declaration,  before  maturity, 
and  after  the  entry  of  the  proceedings  in  the 
minute  book,  whicn  shows  to  a  demonstration 
that  he,  as  the  transferee  of  the  coupons,  can- 
not *be  affected  by  any  delay  of  the  re-  [*156 
cording  officer  in  entering  the  proceedings  in 
the  minute  book  of  the  county  court. 

Money  may  be  borrowed  by  a  county  to  aid 
in  the  erection  of  public  buildings,  and  it  is 
well  settled  law  that  a  municipal  cor^ration, 
in  exercising  such  an  authority,  may  issue  its 
bonds  as  the  means  of  accomplishing  the  ob- 
ject. 

Code,  §  114;  Revision,  §  250;  Hull  v.  Mar- 
shall Co.  12  Iowa,  142;  Rogers  v.  Burlington, 
3  Wall.  666,  18  L.  ed.  83 ;  Seyhert  v.  Pittsburg, 
1  Wall.  272,  17  L.  ed.  553. 

Wlien  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities, 
the  settled  rule  in  this  court  is  that  the  bona 
fide  holder  has  a  right  to  presiune  that  they 
were  issued  imder  the  circumstances  which  give 
the  requisite  authority,  and  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  commer- 
cial paper.  Supervisors  v.  Schenck,  5  Wall. 
784,  18  L.  ed.  559;  Gelpcke  v.  Dubuque,  1  Wall. 
203,  17  L.  ed.  524 ;  Society  for  Savings  v.  New 
London,  29  Conn.  174;  Tosh  v.  Adams,  10  Cush. 
252. 

Objection  to  the  validity  of  the  bonds  and 
coupons  is  also  made  because  the  third  finding 
of  the  court  shows  that  the  proceedings  were 
not  recorded  till  after  the  county  judge  had 
ceased  to  have  jurisdiction  over  the  financial 
business  of  the  county.  Reference  is  there 
made  to  the  fact  that  the  power  to  make  such 
orders  and  to  submit  such  questions  to  the 
people  of  the  county  had  before  the  proceed- 
ings were  recorded,  been  transferred  from  the 
county  judge  to  the  supervisors  of  the  coimty, 
but  this  court  held,  in  the  case  of  Supervisors 
V.  Schenck,  5  Wall.  780,  18  L.  ed.  558,  that  such 
an  irregularity  would  not  invalidate  such  se- 
curities in  the  hands  of  subsequent  holders 
without  notice,  and  there  can  be  no  doubt  that 
the  rule  as  there  laid  down  is  correct.  By  the 
findings  it  appears  that  the  plaintiff  became 
the  holder  and  owner  of  these  coupons  before 
maturity  and  after  the  proceedings  were  cor- 
rectly entered  in  the  minute  book,  and  it  is 
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not  found,  nor  could  it  be,  that  he  had  any  no- 
tice whatever  of  the  supposed  irregularities. 
III.  V.  Delafield,  8  Paige,  533,  2  Hill,  177. 
157*]  *Evidence  that  he  had  notice  of  any 
defect  in  the  title  is  entirely  wanting,  but  the 
case  of  the  plaintiff,  in  respect  to  the  payment 
of  value,  does  not  depend  solely  nor  chiefly  up- 
on the  presumption  to  that  effect,  which  always 
arises  in  favor  of  a  transferee  from  the  posses- 
sion of  the  instrument.  Usually  that  presump- 
tion is  considered  sufticient,  but  the  case  of  the 
plaintiff  is  much  strengthened  from  the  fact 
that  the  allegation  in  the  declaration  that  he 

Said  value  for  the  coupons  is  not  specifically 
enied  in  the  answer.  Taken  together,  as  these 
several  matters  must  be,  they  establish  the  con- 
clusion that  the  plaintiff  did  pay  value  for 
the  coupons  at  the  time  of  the  transfer,  and  if 
so,  then  he  clearly  is  entitled  to  recover,  as  it 
is  expressly  found  by  the  court  that  they  were 
transferred  to  him  before  maturity,  and  it  is 
not  pretended  that  he  had  any  notice  whatever 
of  the  supposed  defects  in  the  proceedings,  or 
of  any  equities  between  the  obligors  of  the 
bonds  and  any  prior  holder  of  the  coupons. 

No  court-house  was  ever  built  by  the  con- 
tractor, but  a  valid  contract  for  the  erection  of 
such  a  public  building  was  made  between  the 
contractor  and  the  county  judge,  acting  in  be- 
half of  the  county,  at  the  time  the  bonds  and 
coupons  were  executed  and  delivered,  and  it  is 
well-settled  law  that  such  an  executory  con- 
tract is  a  good  consideration  for  a  negotiable 
instrument,  and  that  the  failure  to  perform  the 
contract  is  no  defense  to  the  negotiable  instru- 
ment in  the  hands  of  an  innocent  holder.  If 
one  will  issue  his  negotiable  paper  and  send  it 
into  the  world  in  consideration  of  an  engage- 
ment of  the  party  with  whom  he  deals  to  do 
some  act  for  his  benefit  in  the  future,  he  de- 
clares, in  effect,  that  he  will  pay  the  note  6r 
bill  according  to  its  terms  to  anyone  who  shall 
become  the  holder  for  value  in  the  usual  course 
of  business.  Davis  v.  McCreadpy  17  N.  Y.  232. 
.  Considerations  founded  upon  reciprocal  prom- 
ised of  the  parties  are  of  common  occurrence  in 
business,  and  bills  and  notes  supported  by  such 
considerations  have  always  been  held  valid,  and 
the  principle  is  as  applicable  to  corporations  as 
individuals. 

158*]  *Interest  warrants  or  coupons,  each 
for  the  sum  of  $100  for  the  annual  instalments 
of  interest,  were  annexed  to  each  bond,  payable 
at  the  Metropolitan  Bank  in  the  city  of  New 
York,  and  the  concluding  recital  of  each  bond 
was  as  follows:  "In  witness  whereof  I,  Eugene 
Criss,  county  judge  of  said  county  of  Sac,  have 
hereunto  affixed  my  name  and  caused  ^he  seal 
of  Sac  county  to  be  attached,  at  Sac  City,  the 
first  day  of  October,  A.  D.  one  thousand  eight 
hundred  and  sixty." 

Title  and  possession  of  such  coupons  are  one 
and  inseparable,  as  the  holder  is  entitled  to  the 
same  privileges  and  immunities  as  an  indorsee 
having  taken  a  note  by  indorsement  in  the 
course  of  business  before  it  has  become  due.  He 
is  not  subject  to  any  equities  as  between  the 
promisor  and  the  original  payee,  nor  to  the  set- 
off of  any  debt,  legal  or  equitable,  which  the 
latter  may  owe  to  the  former. 

By  giving  a  negotiable  instrument  payable  to 
bearer  at  a  future  day  the  maker  of  the  instru- 
ment promises  to  pay  the  amount  to  any  person 
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to  whom  it  may  be  transferred  before  the  day 
of  payment,  without  claiming  to  set  off  any  de- 
mand which  he  then  has  or  may  acquire  against 
the  promisor.  Possession  is  plenary  evidence 
of  title  "until  other  evidence  is  produced  to 
control  it."  Pettee  v.  Prout,  3  Gray,  503  j 
Magee  v.  Badger,  34  N.  Y.  248;  Hoge  v.  Lan- 
sing,  35  N.  Y.  137. 

Where  the  theory  that  the  plaintiff  paid 
value  for  the  instrument  depends  solely  upon 
the  prima  facie  presumption  arising  from  the 
possession  of  the  instrument,  the  defendant 
may,  if  the  pleadings  admit  of  such  a  defense, 
prove  that  the  instrument  originated  in  ille- 
gality or  fraud,  and  the  rule  is,  if  he  establishes 
such  a  defense,  that  a  presumption  arises  that 
a  subsequent  holder  gave  no  value  for  it,  and  it 
is  also  true  that  such  a  presumption  will  sup- 
port a  plea  that  the  holder  is  a  holder  without 
consideration,  unless  the  presumption  is  rebut- 
ted by  the  plaintiff  by  showing  that  he  gave 
value,  in  which  event  the  plaintiff  is  still  en- 
titled to  recover.  Fitch  v.  Jones,  5  Ell.  &  Bl. 
238;  Smith  v.  Brwine,  16  Q.  B.  (N.  S.)  244; 
Hall  V.  Featherstone,  3  Hurls.  &  N.  287 ;  Tucker 
v.  Morrill,  1  Allen,  528;  2  Pars.  Bills  &  N. 
438. 

*But  the  defendant  is  not  permitted  [*15D 
to  put  the  plaintiff  to  proof  of  the  considera- 
tion he  gave  for  the  instrument  unless  the  de- 
fendant can  prove  that  the  instrument  was  ob- 
tained from  the  defendant  or  from  some  inter- 
mediate party  by  undue  means,  as  by  fraud  or 
force,  or  that  it  was  lost  or  stolen,  or  that  it 
was  originally  infected  with  illegality.  Byles, 
Bills,  10th  ed.  119;  Harvey  v.  Towers,  6  Exch. 
656;  Mather  v.  Maidstone,  1  C.  B.  (N.  S.)  273; 
Mills  V.  Barber,  1  Mees.  &  Wels.  426;  Percivd 
V.  Frampton,  2  C.  M.  &  R.  180. 

Nothing  of  the  kind  was  found  by  the  cir- 
cuit court,  and  the  only  evidence  introduced  to 
support  any  such  theory  was  what  is  detailed 
in  the  fifth  finding  of  the  court,  by  which  it  ap- 
pears that  the  county  judge  signed,  sealed  and 
delivered  the  bonds  and  coupons  to  the  con- 
tractor at  Fort  Dodge,  in  the  county  of  Web- 
ster, in  that  state,  and  not  in  the  feounty  of 
Sac,  as  recited  in  the  respective  bonds;  and 
that  the  contractor  gave  one  of  the  bonds  as  a 
gratuity  to  the  county  judge  as  soon  as  the 
same  were  delivered  to  him  by  the  contractor. 
Such  evidence,  if  it  had  been  introduced  to 
a  jury,  might  possibly  have  had  some  slight 
tendency  to  prove  fraud  in  the  inception  of  the 
instruments,  and  it  may  also  be  conceded  that 
the  fact  reported  that  the  contractor  gave  one 
of  the  bonds  to  the  county  judge,  would  have 
been  admissible  in  evidence,  as  a  circumstance 
tending  to  prove  the  same  theory,  but  if  the 
jury  did  not  find  that  the  instruments  were 
fraudulent  in  their  inception,  a  court  of  errors 
could  not  supply  the  omission,  as  the  act  of 
Congress  does  not  give  to  this  court  power  to 
do  more  than  "to  review  the  questions  present- 
ed in  the  bills  of  exception,  and  to  determine, 
where  the  finding  is  special,"  whether  the  facts 
found  are  sufficient  to  support  the  judgment. 

Unless  the  finding  is  special  the  act  of  C<m- 
gress  does  not  give  this  court  jurisdiction  to 
re-examine  anything  except  the  rulinps  of  tho 
court,  but  when  the  finding  is  special  the  court 
may  also  determine  the  question  whether  the 
facts  *found  are  sufficient  to  support   [*160 
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operative   as   a   concluded   compact   or   agree- 
ment. 

(1)  The  general  duty  of  a  state  to  preserve 
itself  in  all  its  parts,  and  not  to  cut  oflf  by  ces- 
sion of  territory  and  jurisdiction  any  of  its 
people  and  their  property,  is  clear  and  acknowl- 
edged. This  duty  yields  only  to  some  necessity 
incumbent  on  the  state,  or  to  considerations 
arising  from  the  wishes  of  that  part  of  its 
people  whose  cession  is  in  question. 

Vatt.  law  Nat.  4,  5 ;  Lawr.  Wheat.  874-876. 

(2)  This  duty  is  clearly  recognized  by  the 
legislation  of  Virginia  respecting  these  cessions. 

(3)  The  requirement  of  the  consent  of  a  ma- 
jority of  the  legal  voters  in  each  of  the  coun- 
ties, after  a  fair  opportunity  to  express  their 
wishes  according  to  the  established  and  legal 
course,  was  a  fundamental  condition  of  the  pro- 
posal of  cession ;  and  if  a  cession  had  been  made 
without  such  consent,  it  has  been  made  with- 
out the  consent  of  Virginia,  and  contrary  to  its 
expressed  will. 

IV.  The  means  prescribed  for  the  ascertain- 
ment of  that  consent  were  deemed  to  be  suffi- 
cient. But  if,  through  fraud  and  falsehood, 
they  proved  to  be  wholly  insufficient,  the  com- 
monwealth of  Virginia  was  not  precluded  and 
estopped  from  knowing  the  truth  and  acting 
upon  it. 

V.  If  this  were  a  question  between  two  pri- 
vate persons  respecting  a  grant  of  land,  and  it 
were  to  appear  that  the  conveyance,  though 
fully  executed,  was  made  under  a  mistake  of 
the'  magnitude  and  produced  by  the  means 
shown  in  this,  bill,  a  court  of  equity  would 
annul  the  grant. 

VI.  A  compact  between  two  states,  though 
fully  concluded,  may,  according  to  principles  of 
public  law,  be  annulled  by  one  of  them  upon 
discovery  of  a  mistake  concerning  facts,  which 
the  compact  itself  shows  were  fundamental. 

Lawr.  Wheat.  453. 

A  fortiori  may  one  of  the  parties  withdraw 
its  assent  before  the  compact  has  been  fully 
concluded,  and  whatever  has  been  done  has 
been  only  suh  ape  rati^  and  upon  discovery  that 
a  condition,  shown  upon  the  face  of  the  pro- 
ceedings to  be  fundamental,  has  not  been  com- 
plied with. 

Uessrs.  ReTerdy  Johnson,  B.  Stanton, 
and  CfhaM.  J.  Fanlkner,  for  respondent: 

The  complainant,  at  the  filing  of  the  bill,  was 
not  a  state  of  the  Union,  within  the  meaning 
of  the  judicial  clause  in  the  3d  article  of  the 
Constitution  of  the  United  States,  which  give? 
to  a  state  the  right  to  invoke  the  original  juris- 
diction of  this  court.  She  was  then  denied  rep- 
resentation in  Congress  by  the  legislative  de- 
partment of  the  government,  and  has  only  been 
recently  admitted  to  such  representation,  and 
that  department  claims  to  have  the  sole  right 
to  decide  that  question.  If  that  proposition  is 
true,  Virginia  was  not  a  state  entitled  to  file 
this  bill. 

Whether  a  state,  in  the  sense  of  the  Consti- 
tution, is  a  state  of  the  United  States,  is  a 
Solitical  inquiry,  to  be  decided  by  the  political 
epartment  of  the  government.  If  so,  Virginia 
was  not  such  a  state  when  this  bill  was  filed. 
That  that  department  held  that  she  was  not 
such  a  state,  is  clear  from  the  various  laws 
which  were  passed,  upon  the  recommendation 
of  a  majority  of  the  joint  committee  of  both 
II  Wall. 


Houses,  appointed  tmder  the  concurrent  resolu- 
tions of  December  13,  1865,  and  from  the  rea- 
sons contained  in  such  report  in  support  of 
such  laws. 

Second.  But,  supposing  this  objection  to  be 
unsound,  the  second  Question  is  whether  the 
case,  as  made  by  the  bill,  gives  the  complainant 
a  right  to  the  relief  prayed.  Under  this  head, 
it  will  be  contended  that,  by  the  acts  of  Vir- 
ginia before  referred  to,  of  January  and  Febru- 
ary, 1863,  the  governor  of  the  state  was  made 
the  exclusive  judge  to  decide  whether  the  elec- 
tions directed  by  those  laws  to  be  held  in  the 
counties  in  controversy,  Jefferson  and  Berkeley, 
were  duly  held  and  conducted,  and  whether  a 
majority  of  the  people  at  such  elections  voted 
in  favor  of  annexation  to  West  Virginia;  that 
this  court,  consequently,  cannot  go  behind  the 
governor's  decision.  That  the  governor  did 
decide  these  questions  is  not  denied.  His  cer- 
tificate to  the  governor  of  West  Virginia,  the 
authenticity  of  which  is  not  controverted,  is 
also  conceded,  and  that  the  governor  of  the  lat- 
ter state,  acting  upon  that  certificate,  pro- 
claimed the  counties  to  be  a  part  of  West 
Virginia. 

The  principle  upon  which  it  is  maintained, 
that  the  certificate  of  the  governor  of  Virginia 
is  conclusive,  it  is  submitted,  is  settled  by  the 
cases  of  Knox  Co.  v,  Aapinwall,  21  How.  539,  16 
L.  ed.  208;  Biaaell  v.  Jeffersonvilley  24  How. 
287,  16  L.  ed.  664;  Moran  v.  Miami  Co.  2 
Black,  722,  17  L.  ed.  342. 

The  bill  does  not  aver  that  the  authorities  of 
West  Virginia  were  parties  or  privies  to  any 
fraud  alleged  to  have  been  perpetrated,  or  to 
any  substantial  defect  in  the  elections  had 
under  the  acts  of  Virginia  of  January  and  Feb- 
ruary. West  Virginia,  therefore,  is  to  be  con- 
sidered as  having  acted  in  good  faith  in  assum- 
ing possession  and  jurisdiction  over  the 
counties  in  question  and  their  people,  and  that, 
upon  the  facts  before  her,  she  had  a  right  to 
do  so. 

Third.  But  it  is  said  that  before  Congress 
gave  any  assent  to  the  transfer  of  the  counties 
from  Virginia  to  West  Virginia,  the  former 
state,  by  the  act  of  December  5,  1865,  withdrew 
her  assent  by  repealing  the  said  acts  of  Janu- 
ary and  February;  and  that,  until  such  con- 
gressional assent  was  given,  Virginia  had  a 
right  to  pass  such  repealing  act.  Tliis  propo- 
sition is  denied.  The  provision  in  the  Consti- 
tution upon  the  subject  is,  that  "no  state  shall, 
without  the  consent  of  Congress,  enter  into  any 
agreement  or  compact  with  another  state,"  etc. 
Art.  1,  §  10. 

The  time  when  this  consent  is  to  be  given, 
whether  before  or  after  or  simultaneous  with 
auch  ap'cement  or  compact,  or  the  form  in 
which  it  is  to  be  given,  the  Constitution  does 
not  provide.  Tlie  clause  clearly  assumes  the 
'authority  of  a  state  to  enter  into  such  com- 
pacts, and  its  object  is  merely  to  prevent  their 
becoming  binding  upon  the  other  states,  with- 
out the  sanction  of  Congress. 

Green  v.  Biddle,  8  Wheat.  1. 

That  the  states  are  authorized  to  enter  into 
compact  with  each  other,  subject  to  the  quali- 
fication of  Congressional  sanction  for  their 
absolute  validity,  has  been  adjudged. 

Poole  V.  Fleeger,  11  Pet.  209,  and  Rhode 
Island  v^  Mass.  12  Pet.  725. 
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upon  their  face  appear  to  have  been  duly  is- 
sued by  the  corporation,  and  in  conformity  with 
the  provisions  of  their  charter,  are  valid  in  the 
hands  of  a  bona  fide  holder  thereof  without 
notice,  although  such  securities  were,  in  point 
of  fact,  issued  at  a  place  and  for  a  purpose  not 
authorized  by  the  charter  of  the  corporation. 
Supervisors  v.  Schenck,  5  Wall.  784,  1ft  L.  ed. 
569 ;  Staney  v.  Ins.  Co.  11  Paige,  ch.  635. 

Unquestionably,  these  securities  are  in  due 
form,  and  purport  on  their  face  to  have  been 
executed  at  Sac  City  in  the  county  of  Sac,  and 
there  is  not  a  scintilla  of  evidence  that  the 
plaintiff,  as  a  subsequent  transferee,  had  the 
slightest  knowledge  that  the  recitals  did  not 
speak  the  truth. 

Evidence  was  also  offered,  as  appears  by  the 
fifth  finding,  that  the  contractor  gave  one  of 
the  bonds  as  a  gratuity  to  the  county  judge  as 
soon  as  they  were  delivered  in  execution  of  the 
contract.  Such  evidence  might  have  some 
tendency  to  prove  fraud  in  the  transaction,  but 
it  is  not  the  same  thin^  as  fraud.  On  the  con- 
trary, it  was  only  a  circumstantial  fact  from 
which  an  inference  of  fraud  might  or  might  not 
be  drawn  by  a  jury  or  other  tribunai  author- 
ized to  draw  such  inference  from  all  the  evi- 
dence in  the  case. 

Inferences  of  fact,  said  Tindal,  Ch.  J.,  in 
Tancred  v.  Christy,  12  Mees.  &  W.  32?^.  "must 
be  drawn  by  tte  jury,  and  cannot  be  drawn  by 
a  court  of  errors."  Ultimate  facts,  said  Mr. 
Justice  Miller,  or  propositions  which  the  evi- 
dence is  intended  to  establish,  is  what  is  re- 
quired, and  not  the  evidence  on  which  those 
ultimate  facts  are  supposed  to  rest,  and  he 
added  that  the  finding  must  be  sufficient  in  it- 
self, without  inferences  or  comparisons  or  bal- 
ancing of  testimony  or  weighing  evidence.  Burr 
V.  Des  Moines  Co.  supra;  I  Archb.  Pr.  11th  ed. 
451. 

164*]  *  Apply  those  rules  to  the  present  case, 
and  it  is  clear  that  the  findings  are  not  suffi- 
cient to  support  the  judgment,  and  that  there 
should  be  a  new  venire,  ^ving  the  defendants 
an  opportunity  to  show,  if  they  can,  that  the 
bonds  were  fraudulent  in  their  inception,  and 
the  plaintiff  an  opportunity  to  show,  if  he  can, 
that  he  paid  value  for  the  coupons  at  the  .time 
of  the  transfer. 

Also  dissenting,  Mr.  Justice  Stroi&s. 


193»]   •LOUIS  F.  GENERES,  Plff.  in  Err., 

V. 

WALTER  L.  CAMPBELL. 
(See  S.  C.  11  Wall.  193-199.) 

Bill  of  exceptions,  need  not  he  sealed — tcrif  of 
error — finding  of  court  stands  as  verdict  of 
jury. 

Bill  of  exceptions  need  not  be  sealed ;  the  signa- 
ture of  the  Judge  is  sufficient. 

For  any  error  in  relation  to  the  facts,  a  writ  of 
error  Is  not  the  proper  remedy. 

AcCoBding  to  the  act  of  March  8,  1865,  the  find- 
ing of  the  court  stands  as  would  the  general  verdict 
of  a  Jury,  and  has  the  same  effect. 

Where  the  propositions  upon  which  the  plaintiff 
In  error  insists  are  not  so  piesented  that  this  court 
can  take  cognizance  of  them,  Judgment  will  be  af- 
firmed. 

[No.  100.] 

Argued  Mar.  6,  1871.    Decided  Mar.  t7,  1871. 
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FN  ERROR  to  the  Circuit  Court  of  the  United 
X   States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  to  recover  upon  a  certain 
promissory  note.  Judgment  having  been  g^ven 
for  the  plaintiff  by  the  court,  sitting  without  a 
jury,  the  defendant  sued  out  this  writ  of  error. 
The  plaintiff  in  error  presented  this  bill  of  ex- 
ceptions, viz.: 

Be  it  known  that  on  the  trial  of  this  cause, 
the  counsel  for  defendant  argued  as  follows, 
viz.: 

The  evidence  shows  that  the  plaintiff  was 
doing  business  in  New  Orleans,  and  the  note 
sued  upon  was  dated  at  New  Orleans,  April  4, 
1861,  payable  at  the  counting-house  of  Abat, 
Generes  &.  Co.  in  New  Orleans,  two  years 
after  its  date,  to  the  order  of  and  indorsed  by 
the  defendant.  The  suit  was  brought  on  the 
18th  November,  1868,  and  the  petition  alleges 
that  at  the  maturity  of  the  noie,  to  wit,  the- 7th 
April,  1863,  there  was  a  civil  war  existing  in 
Louisiana  and  other  states  of  the  Union,  and 
that  all  intercourse  between  New  Orleans  and 
the  place  of  the  then  residence  of  the  plaintiff, 
viz.:  the  Parish  of  St.  Helena,  in  Louisiana, 
was  interrupted;  and  that  the  petitioner  was 
wholly  unable  to  make  a  presentment  and  de- 
mand of  said  note.  But  the  evidence  shows 
that  said  plaintiff  left  New  Orleans  in  the 
fall  of  1861;  he  was  doing  business  here; 
was  a  regular  negro  trader  in  the  city  of 
New  Orleans;  had  obtained  possession  of 
the  notes  sued  on,  and  in  the  course  of  his 
business,  when,  in  the  fall  of  1861,  the  city 
of  New  Orleans  being  then  besieged  by  the 
Federal  fleet,  the  plaintiff  closed  his  busi- 
ness and  went  to  his  summer  residence,  on 
the  line  of  the  New  Orleans  &  Jackson  Rail- 
road in  the  parish  of  St.  Helena.  The  said 
counsel  argued  upon  this  statement  of  facts, 
that  the  impossibility  to  make  a  presentment  of 
the  note  at  its  maturity  was  not  what  was 
termed  by  the  law  vis  major,  but  a  matter  en- 
tirely of  plaintiff's  own  seeking.  The  plaintiff, 
being  shown  to  have  spontaneously  so  circum- 
stanced himself  as  to  bring  upon  him  the  al- 
leged impossibility  to  act  at  the  maturity  of, 
the  note,  is  not  entitled  to  the  favor  of  the  doc- 
trine contra  non  valentem,  etc.  « Furthermore, 
the  said  counsel  argued  that  long  before  the 
maturity  of  said  note.  New  Orleans  was  in  the 
possession  of  the  government,  and  in  virtue  of 
the  President's  proclamation,  inviting  all  loyal 
citizens  to  return,  the  plaintiff  might  have  been 
here  attending  to  his  business,  if  he  thought 
proper. 

It  is  shown  by  the  evidence  that  the  road 
from  the  plaintiff's  house  in  St.  Helena  to  the 
city  of  Baton  Rouge,  was  only  about  fifty 
miles;  that  there  were  a  great  many  people 
who  made  it  a  trade  throughout  the  duration 
of  the  war,  to  travel  between  Baton  Rouge  and 
the  plantations  on  the  river  coast,  to  and  from 
the  Jackson  railroad  station.  A  witness  says, 
and  he  is  not  contradicted:  "I  can't  say  when 
Baton  Rouge  was  occupied  by  the  Federals, 
but  I  believe  it  was  in  1862.  The  communica- 
tions between  Baton  Rouge  and  the  stations  on 
the  Jackson  railroad  were  very  frequent." 

Said  counsel  urges  that,  as  the  plaintiff  bad 
gone  into  the  lines  of  the  opposite  side,  he 
might  have  returned  and,  consequently,  the  al- 
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I^ed  vi9  major  had  bo  existence  in  fact.  But 
the  court  overruled  the  pleas  of  prescription 
and  of  want  of  protest  urged  by  the  defendant. 

The  said  counsel  furthermore  urged  that  the 
plaintiff  failed  to  make  a  presentment  and  a 
protest  of  the  note,  so  soon  as  freedom  of  ac- 
tion had  beai  resumed  throughout  the  country. 
It  is  in  proof  tiiat  the  plaintiff  returned  to  New 
Orleans  in  the  summer  of  1865,  to  wit,  on  the 
12th  of  June,  1865,  which  was  about  two  years 
and  three  months  after  his  note  had  matured, 
no  protest  from  that  time  was  ever  made.  The 
present  suit  was  filed  on  the  18th  of  November, 
1868.  The  said  counsel  argued  that  under  the 
drcumstances  shown,  even  if  there  had  been 
hitherto  a  room  iw  the  plea  of  vis  major,  there 
was  a  clear  laches  in  not  protesting  in  reasona- 
ble time. 

But  this  plea  was  likewise  overruled  by  the 
court. 

The  said  counsel  ar^ed  that,  under  the  pro- 
visions of  the  Civil  Code  of  Louisiana,  viz.: 
arU.  3420,  3487,  2512,  3488,  et  seq,,  the  rule 
contra  non  valentem  will  not  apply,  except  in 
cases  expressly  mentioned,  and  that  these  ex- 
ceptions do  not  apply  to  the  present  caune. 

But  this  plea  was  likewise  overruled  by  the 
court. 

And  lastly,  the  said  counsel  argued,  that  the 
consideration  of  the  note  was  proved  in  the 
evidence  to  be  for  slaves  sold  to  the  maker  and 
was,  therefore,  illegal.  The  testimony  on  this 
point  is  as  follows:  ''The  note,  the  whole  of 
it,  waa  given  to  Mr.  Campbell,  for  a  purchase 
of  slaves  by  m^  mother  from  him.  Mr.  Camp- 
bell, at  that  time,  was  a  slave  dealer  in  New 
Orleans.  He  was  a  regular  slave  dealer,  and 
was  engaged  in  that  business  for  several  years." 

The  said  counsel  argued, '  that  such  actions 
coa]d  not  be  held  upon  general  principles,  and 
particularly  were  prohibited  by  art.  128  of  the 
Constitution  of  Louisiana,  as  follows:  "Con- 
tracts for  the  sale  of  persons  are  null  and  void, 
and  shall  not  be  enforced  by  the  courts  of  this 
tUte.'* 

But  this  plea  was  also  overruled  by  the  court. 

To  all  which  rulings  the  counsel  for  said  de- 
fendant respectfully  excepts,  and  presents  this, 
his  bill  of  exceptions,  for  the  signature  of 
his  Honor,  the  judge. 

(Signed)  E.  H.  Durell.  Judge. 

The  case  is  further  stated  by  the  court. 

Mr.  It.  JAatn,  for  plaintiff  in  error: 

While  the  want  of  a  seal  to  the  bill  of  excep- 
tions may  be  a  valid  objection  in  a  case  orig- 
inating in  a  common-law  state,  it  is  not  in  a 
Louisiana  case.  A  seal  is  a  perfectly  meaning- 
less matter  in  the  law  of  Louisiana,  or  of  the 
other  civil  law  countries. 

Hi  is  is  a  very  good  bill  of  exceptions.  It 
combines  a  concise  and  clear  statement  of  the 
facts  of  the  case,  with  an  equally  clear  ex- 
planation of  the  points  of  law  which  the  coun- 
wl  desired  the  court  to  rule.  If  in  a  few  words 
it  differs  from  the  usual  style  employed  in  such 
documents,  this  may  be  attributed  to  the  cir- 
cmnfKtance  that  English  is  not  the  mother 
tongue  of  the  able  counsel  who  drew  it  up.  But 
it«  meaning  cannot  for  a  moment  be  misunder- 
stood by  any  candid  reader. 

It  has  the  very  substantial  merit  of  bringing 
thp  whole  case,  both  the  facts  and  the  law,  be- 
fore the  court,  and  this  is  best  proved  by  ^e 
11  Wall. 


fact  that  it  embodies  every  point  noticed  in  the 
brief  of  the  counsel  for  the  defendant  in  error. 

No  reason  can  be  shown  why  this  court 
should  believe  that  the  judge  did  not  know 
what  he  was  signing,  whenever  a  statement  of 
fact  in  the  bill  of  exceptions  commences  with 
the  words,  **it  is  in  evidence,  or  in  proof."  The 
signature  of  the  judge  at  the  foot  of  this  paper, 
certifies  it  as  stating  correctly  both  the  facts 
and  the  points  of  law  that  were  made. 

Messrs.  Danoan  G.  Campbell  and  J.  A, 
Campbell,  for  defendant  in  error: 

The  plaintiff,  Generes,  filed  a  bill  of  excep- 
tions, which  was  signed,  though  not  sealed 
{Thompson  v.  Riggs,  5  Wall.  663,  18  L.  ed.  704) 
by  the  court,  to  which  objection  is  now  taken. 
The  plaintiff  reports  the  argument  of  his  coun- 
sel, and  concludes  "that  the  court  overruled  the 
pleas  of  prescription  and  of  protest  urged  by 
the  defendant."  The  Court  does  not  find  the 
facts,  nor  does  it  state  upon  what  facts  or  argu- 
ments the  conclusions  of  the  court  were  found- 
ed. The  written  testimony  is  contained  in  the 
record,  and  some  portions  of  ii—those  selected 
by  the  counsel  of  the  plaintiff — as  was  most 
favorable  to  his  argument,  is  referred  to,  but 
it  docs  not  appear  tnat  the  court  proceeded  up- 
on that  evidence  or  that  it  accepted  the  state- 
ments of  the  argument  as  facts. 

See  case  Norris  v.  Jackson,  9  Wall.  126,  19 
L.  ed.  608,  as  to  the  maimer  of  making  up  these 
cases  for  Supreme  Court. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Louisiana. 
The  plaintiff  in  error  was  the  defendant  in  the 
court  below.  The  action  was  brought  against 
him  as  the  indorser  of  a  promissory  note.  The 
parties,  pursuant  to  the  act  of  Congress  of 
March  3,  1865,  filed  a  written  stipulation  waiv-* 
ing  a  jury,  and  the  cause  was  tried  by  the 
court.  A  judgment  was  rendered  against  the 
defendant.  He  took  a  bill  of  exceptions.  No 
facts  were  specially  found  by  the  court. 

The  act  referred  to  provides  that  the  finding 
of  the  court  upon  the  facts — which  finding  may 
be  either  general  or  special — shall  have  the 
same  effect  as  the  verdict  of  a  jury;  that 
*the  rulings  of  the  court  in  the  progress  ['lOS 
of  the  cause  may  be  reviewed  by  this  court, 
when  properly  presented  by  a  bill  of  exceptions, 
and  that  where  the  finding  is  special  this  re- 
view may  extend  to  the  sufficiency  of  the  facts 
found  to  support  the  judgment.  This  act  is 
general  in  its  terms  as  to  the  scope  of  its  oper- 
ation, and  embraces  the  district  of  Louisiana. 

There  being  no  special  finding  of  the  facts, 
the  inquiry  as  to  their  sufficiency  to  support 
the  judgment  does  not  arise. 

Our  examination  of  the  case  must  be  con- 
fined to  the  bill  of  exceptions. 

It  is  objected  that  this  instrument  was  not 
sealed,  as  well  as  signed,  by  the  judge.  The 
statute  of  Westminster  prescribes  a  seal,  but 
no  act  of  Congress  and  no  rule  of  this  court 
contains  such  a  requirement.  Thou&rh  usual  in 
the  practice  of  the  courts  of  the  United  States, 
it  is  not  necessary.  The  signature  of  the  judge 
is  sufficient. 

It  does  not  appear  that  the  defendant  ob- 
jected to  any  of  the  testimony  which  was  ad- 
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mitted.  No  question  relating  to  the  subject  is 
presented  for  our  consideration. 

It  is  shown  by  the  bil)  of  exceptions  that  sun- 
dry legal  propositions  were  argued  by  the  coun- 
sel of  Generes  and  were  overruled  by  the  court. 
The  entire  bill  is  a  series  of  interlocutions  be- 
tween the  counsel  and  the  court,  in  which  the 
evidence  is  referred  to;  but  the  bill  does  not 
purport  to  give  all  the  evidence  upon  either  of 
the  subjects  to  which  the  exceptions  relate. 

In  the  entrv  of  the  judgment  it  is  stated  that 
it  is  given  "for  reasons  orally  assigned  by  the 
court.  What  those  reasons  were  is  not  set 
forth.  Whether  they  were  that  there  was  other 
evidence  besides  that  referred  to  in  the  bill  of 
exceptions,  or  that  the  court  drew  different  con- 
clusions from  those  deduced  by  the  counsel,  or 
that  the  court  entertained  different  legal  views 
from  those  upon  which  the  counsel  insisted,  is 
not  disclosed.  Had  the  facts  been  specially 
found  no  such  doubt  could  have  existed.  '  The 
199*3  case  *  would  then  have  presented  clearly 
all  the  propositions  to  which  the  attention  of 
the  court  below  was  called,  and  in  relation  to 
which  it  is  insisted  errors  were  committed. 

For  any  error  in  relation  to  the  facts  a  writ 
of  error  is  not  the  proper  remedy.  If  all  the 
testimony  given  were  set  out  in  the  record  we 
could  not  examine  it  with  the  view  of  deter- 
mining whether  it  is  sufficient  to  support  the 
judgment.  Pennock  v.  Dialogue^  2  Pet.  1.  If 
sufficient,  the  remedy  was  a  motion  for  a  new 
trial,  or  by  having  the  facts  specially  found. 
In  the  latter  case  a  writ  of  error  would  lie 
to  correct  the  wrong,  if  any  were  done.  Ac- 
cording to  the  statute  the  finding  of  the  court 
stands  as  would  the  general  verdict  of  a  jury, 
and  has  the  same  effect.  The  plaintiff  in  error 
is  in  the  same  position  as  if  he  were  here  com- 
plaining thai-  the  jury  erred  in  overruling  the 
points  and  propositions  which  were  argued  to 
them  in  his  behalf,  and  had  found  for  the  plain- 
tiff when  they  should  have  found  for  the  de- 
fendant. The  evidence  was  closed,  and  the 
court  was  sitting  in  place  of  a  jury  when  his 
exceptions  were   taken. 

We  are  all  of  opinion  that  the  propositions 
upon  which  the  plaintiff  in  error  insists  are  not 
so  presented  that  we  can  take  cognizance  of 
them. 

The  judgment  of  the  Cirouit  Court  ia  af- 
firmed, 
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V. 

THOMAS  A.  GARDINER,   County  Treasurer 

of  Kings  County. 

(See  S.  C.  11  Wall.  204-210.) 

Jurisdiction    over    state    judgment — construc- 
tion of  state  statute,  when  Federal  question. 

It  must  appear  from  the  record,  and  not  from 
any  opinion  of  the  court,  that  a  Federal  question 
was  raised.  In  order  to  give  this  court  Jurisdiction 
over  a  state  judgment. 

The  construction  of  state  statutes  belongs  to  the 
state  courts,  and  Is  not  a  Federal  question,  which 
this  court  can  revise  on  a  writ  of  error  to  a  state 
court,  unless  the  state  court  gives  such  a  construc- 
tion to  a  state  statute  as  to  make  it  conflict  with 

Note. — What  adiudtcation  of  state  courts  can  he 
brought  up  for  review  in  the  Supreme  Court  of  the 
United  States  hy  writ  of  error  to  those  courts — 
see  note,  62  L.  R.  A.  513. 
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the  Constitution  or  laws  of  the  United  States,  and 
thereby  deprives  a  party  of  his  rights  under  such 
Constitution  or  laws. 

Where  It  does  not  appear  what  construction  was 
given  to  the  state  statute,  this  court  has  no  Juria- 
dlctlon. 

[No.  107.] 

Argued  Mar.  9,  1871.    Decided  Mar.  27,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

This  case  arose  upon  an  alternative  writ  of 
mandamus  issued  out  of  the  supreme  court 
of  the  state  of  New  York,  in  Kings  county,  to 
compel  the  issue  of  a  certain  certificate  of  in- 
debtedness. 

Upon  the  return  thereto,  judgment  was  given 
for  the  respondent.  The  plaintiff  took  an  ap- 
peal to  the  general  term  of  said  court,  and 
then  to  the  court  of  appeals  of  the  state,  said 
judgment  being  affirmed  by  each  court;  where- 
upon the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  E.  0.  Benedict  and  Alvin  C.  Brad- 
ley, for  plaintiff  in  error: 

The  case  made  in  the  writ  clearly  and  em- 
phatically called  in  question  the  validity  of  the 
authority  of  the  state  of  New  York  to  tax  the 
United  States  certificates  of  indebtedness  owned 
by  the  plaintiff  in  error — whereby  those  taxes 
were  legally  imposed,  assessed,  and  collected 
and,  therefore,  the  plaintiff  was  entitled  to 
have,  and  it  was  the  defendant's  duty  to  issue, 
the  certificates  of  county  indebtedness  demand- 
ed. The  state  court,  by  denying  the  peremptory 
writ  and  giving  absolute  judgment  for  the  de- 
fendant, in  effect  decided  that  the  authority  so 
questioned  was  valid  and  the  tax  legal,  and 
that  the  plaintiff  in  error  was,  consequently, 
not  entitled  to  receive,  nor  was  the  defendant 
bound  to  issue  to  it  the  certificates  demanded. 
The  case  is  not  distinguishable  from  the  Bank 
Taw  Cases,  2  Wall.  200,  17  L.  ed.  793,  and  The 
Bank  v.  Mayor,  7  Wall.  16,  19  L.  ed.  57. 

If  the  record  shows,  either  by  express  aver- 
ment or  by  clear  and  necessary  intendment, 
that  the  constitutional  provision  did  arise,  and 
that  the  court  could  not  have  reached  the  con- 
clusion and  judgment  it  did  reach,  without  ap- 
plying it  to  the  case  in  hand,  then  the  jurisdic- 
tion of  this  court  attaches.  It  need  not  appear 
that  the  state  court  erred  in  its  judgment.  It 
is  sufficient  to  confer  jurisdiction,  that  the 
question  was  in  the  case,  and  that  the  court  by 
it  was  induced  to  make  the  judgment  it  did. 
Furman  v.  Nichol,  8  Wall.  45,  19  L.  ed.  370. 

In  truth,  the  record  in  the  case  now  at  bar 
presents  no  question  but  whether  certificates  of 
indebtedness  were  or  were  not  illegally  taxed 
in  the  state  of  New  York,  in  the  years  1863 
and  1864. 

That  certificates  of  indebtedness  issued  by 
the  government  of  the  United  States  were  not 
taxable  was  adjudged  by  this  court  in  both  of 
the  last  cases  cited,  and  the  matter  is  res  judi- 
cata. 

The  return  was  utterly  bad,  in  that  it  at- 
tempted to  put  in  issue  matter  of  judicial 
cognizance,  to  wit,  matters  of  judicial  decision. 
No  question  more  frequently  arises  than  wheth- 
er so  or  so  has  ever  been  aecided. 

But  it  is  not  often  that  courts  answer  that 
question  by  the  intervention  of  juries.  Is  it 
possible  to  state  matter  more  exclusively  within 
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judicial  eognizanoe  than  whether  it  had  ever 
been  judicially  decided  that  United  States  cer- 
tificate of  indebtedness  was  or  was  not  exempt 
from  taxation? 
Ur.  P.  S.  Crooke»  for  defendant  in  error: 
There  does  not  appear  on  the  record: 

1.  'That  some  one  of  the  questions  stated 
in  the  25th  section  of  the  judiciary  act  of 
1789,  did  arise  in  the  court  below,  and, 

2.  That  a  decision  was  actually  made  there- 
on by  the  same  court,  in  the  manner  required 
by  the  section." 

If  both  of  these  do  not  ap^ar  on  the  record, 
the  appellate  jurisdiction  fails. 

1  Kent.  Com.  327,.  note  c  11th  ed.;  Craig  v. 
State  of  Missouri,  4  Pet.  410;  Orowell  v.  Ran- 
dell,  10  Pet.  368;  Chateau  v.  Marguerite,  12 
Pet.  507,  S.  P.;  Ocean  Ins.  Co.  v.  Polleys,  13 
Pet.  157,  S.  P.;  Coons'  Lessee  v.  Gallagher,  16 
Pet.  18,  S.  P.;  Conk.  Tr.  4th  ed.  p.  34;  Arm- 
strong V.  Treasurer  Athens  Co.  16  Pet.  281. 

Specifying  cases  of  appeal  giving  jurisdic- 
tion. 

"It  must  be  entered  on  the  record  of  the 
proceedings  in  the  appellate  court,  in  cases 
where  the  record  shows  that  such  a  point  may 
have  arisen  and  been  decided,  that  it  was,  in 
fact,  raised  and  decided. 

And  this  entry  must  appear  to  have  been 
made  by  order  of  the  court,  and  certified  by 
the  clerk,  as  a  part  of  the  record  in  the  state 
court." 

See,  to  the  like  effect:  Commercial  Bank  of 
Cincinnati  v.  Buckingham's  Executors,  5  How. 
317 ;  Grand  Gulf  R.  Co.  v.  Marshall  12  How. 
165;  Christ  Church  t.  Co.  of  Philadelphia,  20 
How.  26,  15  L.  ed.  802. 

"Where  it  appears  from  the  record  that  the 
decision  of  the  state  court  turned  upon  the  con- 
struction of  the  state  law,  and  that  the  question 
of  its  validity  was  not  raised,  the  court  has  no 
jurisdiction.** 

Grand  Gulf  R.  Co.  v.  Marshall,  12  How.  165, 
and  cases  cited  in  Conk.  Pr.  4th  ed.  34. 

Nothing  outside  the  record  can  be  taken  in 
consideration. 

Walker  v.  ViUavaso,  6  Wall.  124,  18  L.  ed. 
853;  Gibson  ▼.  Chateau,  8  Wall.  314,  19  L.  ed. 
317 ;  Furman  v.  Nichol,  19  L.  ed.  370 ;  Worthy 
V.  Commissioners,  9  Wall.  611,  19  L.  ed.  565. 

It  does  not  appear  affirmatively  that  the  de- 
cision of  the  supreme  court  of  the  state  of  New 
York  was  not  made  against  the  rights  set  up 
by  the  party  under  the  statute  of  the  United 
States. 

See  People  v.  Gardiner,  48  Barb.  608. 

The  decision  of  the  supreme  court  was  made 
on  a  question  of  pleading,  and  the  affirmance 
by  the  court  of  appeals  must  be  presumed  to 
have  been  made  on  the  same  gro\md. 

Armstrong  v.  Athens  Co.  16  Pet.  281. 

Where  a  party  claims  below,  wholly  in  vir- 
tue of  the  laws  of  a  state,  and  the  highest  court 
of  the  state  decides  that  under  these  laws  the 
claimant  has  no  case,  no  writ  of  error  lies. 

Worthy  v.  Commissioners,  9  Wall.  611,  19 
L.  ed.  565. 

Where  a  state  law  is  valid,  and  the  only 
question  is  whether  it  has  been  correctly  con- 
strued, the  Supreme  Court  of  the  United  States 
has  no  jurisdiction. 

CommeroitU  Bank  of  Cincinnati  v.  Bucking- 
11  Wall.  U.  S.,  Book  20. 


ham's  Executors,  5  How.  317;  Congdan  v.  Goad- 
man,  2  Black,  574,  17  L.  ed.  257. 

Error  does  not  lie  to  a  state  court  on  a  mere 
question  of  pleading  and  evidence. 

White  V.  WHght,  22  How.  19,  16  L.  ei.  279. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

A  state  statute  directed  a  coimty  treasurer  to 
give  certificates  of  indebtedness  to  any  bank  in 
the  county  for  the  amount  of  tax  paid  on  its 
investment  in  the  public  indebtedness  of  the 
United  States;  "which  taxes  have  been  judi- 
cially decided  to  have  been  illegally  imposed 
and  collected."  To  an  alternative  mandamus, 
to  compel  the  treasurer  to  give  such  certificate, 
he  answers  that  it  has  not  been  judicially  de- 
cided that  the  particular  tax  is  illegal.  A  per- 
emptory mandamus  was  refused  by  the  state 
court.  Held,  that,  although  this  court  has  since 
decided  the  tax  to  be  illegal,  yet,  as  it  did  not 
appear  by  the  record  that  the  state  c#urt  passed 
on  the  legality  or  illegality  of  the  tax,  but 
might  have  decided  the  case  on  the  construction 
of  the  state  statute,  this  court  has  no  jurisdic- 
tion to  review  the  decision  of  the  state  court. 

In  order  to  give  this  court  jurisdiction  by 
writ  of  error,  under  the  25th  section  of  the  ju- 
diciary act,  it  must  appear  by  the  record  (or 
certificate  of  the  state  court)  that  a  Federal 
question  was  raised. 

This  case  is  brought  before  us  upon  a  writ  of 
error  to  the  supreme  court  of  the  state  of  New 
York,  under  the  25th  section  of  the  judiciary 
act,  or  rather,  under  the  act  of  February  5, 
1867,  which  has  been  substituted  for  that  sec- 
tion. 

The  plaintiff  in  error  is  a  corporation  of  the 
state  of  New  York,  doing  business  in  Brooklyn 
and  was  assessed  for  the  taxes  of  1863  and 
1864,  upon  its  investments  in  United  States 
"certificates  of  indebtedness,*'  issued  pursuant 
to  the  acts  of  Congress  passed  March  1  and  17, 
1862.  12  Stat,  at  L.  352,  370.  These  taxes 
amounted  to  over  $3,000,  and  were  paid  into 
the  county  treasurer's  office  of  Kings  county, 
in  December,  1863,  and  November,  1864.  They 
were  levied  under  an  act  of  the  legislature  of 
the  state  of  New  York,  passed  April  29,  1863, 
making  all  banks  and  other  moneyed  corpora- 
tions liable  to  taxation,  on  a  valuation  equal  to 
the  amount  of  their  capital  stock  paid  m  and 
their  surplus  earnings  (less  ten  per  cent  of  such 
surplus).  Under  this  law  authority  was  claimed 
by  the  state  officers,  to  include  in  that  valuation 
the  investments  *made  by  those  com-  [*205 
panies  in  the  public  indebtedness  of  the  United 
States,  including  the  national  bonds  or  stocks, 
certificates  of  indebtedness,  and  all  other  na- 
tional securities.  This  tax,  so  far  as  it  was  laid 
on  the  valuation  which  embraced  the  govern- 
ment bonds  or  stocks  was  adjudged  illegal  in 
this  court  in  the  Bank  Tax  Case,  reported  2 
Wall.  200,  17  L.  ed.  397,  which  was  decided  in 
the  term  of  December,  1864.  If  the  cases  then 
brought  before  the  government  embraced  cer- 
tificates of  indebtedness  as  well  as  government 
bonds,  the  attention  of  the  court  was  not  spe- 
cially directed  to  that  fact,  and  the  opinion 
does  not  notice  it. 

After  this  decision  the  legislature  of  New 

York,  on  the  6th  of  April,  1866,  passed  an  act 

authorizing  and  directing  the  board  of  super- 
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visors  of  the  county  of  Kings,  to  levy  and  col- 
lect by  tax  the  several  sums  paid  in  said  county, 
by  the  several  incorporated  companies  in  said 
county,  in  the  years  1863  and  1864,  for  taxes 
assessed  on  their  investments  in  the  public  in- 
debtedness of  the  United  States,  and  interest 
thereon,  "and  which  taxes  have  been  judi- 
cially decided  to  have  been  illegally  imposed 
and  collected,"  and  directing  the  treasurer  to 
refund  those  taxes  to  said  companies,  out  of 
said  moneys,  requiring  him  in  the  meantime 
to  issue  county  certificates  of  indebtedness  for 
the  respective  amounts,  on  receiving  a  certified 
copy  of  the  act. 

The  plaintiff  in  error,  on  the  12th  of  May, 
1866,  demanded  of  the  coimty  treasurer  (who 
had  received  a  copy  of  the  act),  the  county 
certificate  of  indebtedness  to  which  it  was  sup- 
posed the  act  entitled  it ;  the  treasurer  declined 
to  give  it.  Thereupon,  the  plaintiff  in  error  sued 
206*]  out  of  the  statesupremecourt  an  altern- 
ative mandamus,  calling  on  the  treasurer  to 
show  cause  for  such  refusal.  His  answer  to  the 
writ  was  that  taxes  on  "certificates  of  indebted- 
ness" had  not  been  judicially  decided  to  have 
been  illegally  imposed  or  collected  and,  there- 
fore, that  the  case  was  not  within  the  purview 
of  the  act,  and  he  had  no  authority  to  issue  the 
certificates.  He  did  not  attempt  to  deny  that 
the  tax  was  illegal,  but  insisted  that  it  had 
not  been  judicially  declared  illegal.  This  an- 
swer was  filed  December  3,  1866,  before  our  de- 
cision in  the  case  of  The  Banks  v.  The  Mayor,  7 
Wall.  16,  19  L.  ed.  57,  in  which  we  expressly 
decided  that  the  "certificates  of  indebtedness'* 
of  the  government  were  exempt  from  taxation. 

Upon  this  alternative  mandamus,  and  the 
answer  thereto,  the  case  went  up  to  the  supreme 
court  and  the  court  of  appeals,  which  con- 
curred in  refusing  to  issue  a  peremptory  man- 
damus. The  opinion  of  the  supreme  court  is 
before  us,  and  places  the  case  upon  the  gro\md 
that  these  "certificates  of  indebtedness"  were 
not  exempt  from  taxation.  But  no  opinion  of 
the  court  of  appeals  seems  to  have  been  writ- 
ten. At  least  none  appears;  and  we  cannot 
tell  on  what  groimd  that  court  placed  its  deci- 
sion. And,  indeed,  it  ought  to  appear  from  the 
record,  and  not  from  any  opinion  of  the  court, 
that  a  Federal  question  was  raised  in  order  to 
give  this  court  jurisdiction  of  the  case.  For  all 
that  appears  from  the  record,  the  decision  of 
the  court  of  appeals  may  have  been  passed 
simply  on  its  construction  of  the  state  statute. 
It  may  have  been  placed  on  the  ground  that 
that  statute  only  applied  to  cases  "in  which 
the  taxes  had  been  judicially  decided  to  have 
been  illegally  imposed  and  collected,"  and  that 
up  to  that  time  the  taxation  of  certificates  of 
indebtedness  had  not  been  judicially  decided  to 
be  illegal.  If  it  were  placed  on  this  ground — 
and,  so  far  as  the  record  goes,  non  constat  that 
it  was  not — ^that  would  have  been  a  decision  of 
the  case  upon  a  construction  of  the  state  act 
of  1866.  Now,  we  have  repeatedly  held  that 
the  cohstruction  of  state  statutes  belcmgs  to  the 
state  courts,  and  is  not  a  Federal  question  which 
we  can  revise  in  a  writ  of  error  to  a  state  court. 
It  is  true,  if  the  state  court  g^ves  such  a  con- 
209*]  struction  to  a  state  statute  *as  to  make 
it  confiict  with  the  Constitution  or  laws  of  the 
United  States,  and  sustains  its  validity  after 

ving  it  such  conBtruction,  and  thereby  de- 


prives a  party  of  his  rights  under  the  said  Con- 
stitution or  laws,  then  a  Federal  (question  is 
raised,  and  we  can  review  the  decision  on  the 
point  of  the  validity  of  the  statute.  But  in  this 
case  it  does  not  appear  what  construction  was 
given  to  the  state  statute.  All  that  can  certain- 
ly be  gathered  from  the  records  is,  that  the  state 
statute,  in  the  opinion  of  the  court  of  appeals, 
did  not  oblige  the  county  treasurer  to  issue 
county  certificates  to  the  plaintiffs  in  this  par- 
ticular case.  For  aught  that  appears,  the  court 
may  have  regarded  the  statute  as  only  furnish* 
ing  a  remedy  for  cases  expressly  adjudicated 
upon.  Such  a  construction  of  the  statute  is 
not  without  plausibility,  and  was  insisted  upon 
hj  the  treasurer  in  his  answer  to  the  alterna- 
tive writ. 

Had  the  state  courts  decided  against  the  right 
of  the  plaintiffs,  and  had  it  so  appeared  by  the 
record,  the  jurisdiction  of  this  court  would 
have  attached  to  the  case.  But  that  does  not 
appear.  It  only  appears  that  they  have  de- 
cided that  the  plaintiff  has  no  remedy  under 
this  statute.  Its  right  to  recover  the  illegal  tax 
is  undisputed,  but  not  to  recover  it  in  this  way. 

We  are  referred  to  the  case  of  The  Banks  v. 
The  Mayor,  7  Wall.  16,  19  L.  ed.  57,  where  it 
was  decided,  under  another  act  of  the  New 
York  legislature,  that  a  mandamus  in  a  some- 
what similar  case  was  wrongfully  withheld.  It 
appears  that  a  few  days  after  the  passage  of 
the  act  relating  to  King's  county,  on  which  the 
present  case  arises,  the  legislature  passed  a  like 
act  relating  to  the  city  of  New  York,  but  with- 
out the  descriptive  words,  relating  to  a  judicial 
decision,  which  are  relied  on  in  this  case.  A 
mandamus  to  compel  the  issue  of  city  bonds 
for  the  amoimt  of  the  illegal  taxes  was  applied 
for  and  refused.  But  that  case  was  placed,  both 
in  the  state  courts  and  in  this  court,  solely  on 
the  ground  of  the  illegality,  of  the  tax.  No 
question  respecting  the  construction  of  the  state 
•statute  was  raised,  either  by  the  record  [*210 
or  the  argument.  Being  satisfied,  in  that  case, 
that  the  tax  was  illegal,  and  that  the  mandamus 
ought  to  have  been  granted,  we  felt  bound  to 
reverse  the  judgment  of  the  state  court ;  and 
nothing  in  the  present  opinion  is  intended  to 
call  that  decision  in  question. 

The  writ  of  e*ror  in  this  case  must  he  dis^ 
missed. 
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THE  STEAMSHIP  FANNIE,  The  Baltimore 
and  Savannah  Steamship  Company,  Claim' 
ant,  Appt, 

V. 

THE  SCHOONER  ELLEN  FORRESTER, 
Daniel  Allen,  et  al..  Claimants, 

(See  S.  C.  "The  Fannie*'  11  Wall.  238-248.) 

Rules  of  navigation — duty  of  steamer  meeting 
sailing  vessel-^— lookout. 

Where  a  schooner  and  steamer  are  approaching 
each  other,  the  steamer  Is  bound  to  keep  out  of  the 

Note. — Collision;  rights  of  steam  and  sailing 
vessels  toith  reference  to  each  other,  and  in  pass- 
ing and  meeting — see  notes,  13  L.  ed.  U.  S.  537; 
25  L.  ed.  U.  S.  168 ;  28  C.  C.  A.  532 ;  29  C.  C.  A. 
368. 

Rules  for  avoiding  collision:  steamer  meeting 
steamer — see  notes,  14  L.  ed.  U.  S.  68 ;  35  L.  ed. 
U.  8.  453 ;  30  C.  C.  A.  630. 

78  U.  8. 


1870. 


The  Fannie  y.  The  Ellen  Fobbesteb. 


238-243 


way  of  the  schooner,  and  to  allow  her  a  free  and 
onobetnicted  passage. 

The  doty  of  the  schooner  Is  to  keep  on  her  course. 

Whether  the  lookout  on  the  schooner  was  suffi- 
cient can  make  no  difference,  where  the  want  of  a 
proper  lookout  did  not  contribute  to  the  disaster. 

[No.  106.] 
Argued  Mar.  8,  1871.    Decided  Mar.  27,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Maryland,  by  the  defendants  in  error,  to  re- 
eover  damages  resulting  from  a  certain  colli- 
sion. A  decree  having  been  entered  in  favor  of 
the  libellants,  the  claimants  of  the  steamer 
Fannie  took  an  appeal  to  the  circuit  court,  by 
which  the  said  decree  was  reversed,  and  the  de- 
cree entered  in  favor  of  the  claimants  of  the 
steamship  Fannie;  whereupon  the  libellants 
took  an  appeal  to  this  court. 

The  case  is  stated  by  the  court. 

Messrs.  A.  Sterrett  Ridseley  and  B. 
Joksaom  for  appellants. 

Mr.  H.  H.  St€>okbridso  for  appellees. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  the 
schooner  Ellen  Forrester  and  the  steamship 
Fannie. 

The  substantial  facts,' as  they  are  made  to  ap- 
pear by  the  evidence,  are  these:  On  the  morn- 
ing of  the  28th  of  April,  1868,  the  schooner,  a 
vessel  of  sixty-nine  tons  burden,  laden  with  one 
hundred  tons  of  pig  iron,  was  proceeding  down 
the  Chesapeake  bay  from  Baltimore,  toward 
the  capes  on  her  voyage  to  Providence,  Rhode 
Island.  The  wind  was  fair,  blowing  from  the 
northeast,  and  the  course  of  the  schooner  was 
fonth  by  east  one  half  east.  Her  speed  was 
tbont  seven  knots  an  hour.  She  was  in  good 
condition,  and  her  lights  were  displayed  as  re- 
<]mred  by  law. 

At  the  same  time  the  steamer  Fannie,  on  her 
voyage  from  Savannah  to  Baltimore,  was  pro- 
ceeding up  the  bay  at  a  speed  of  about  nine 
biots  an  nour,  her  general  course  being  north 
by  west.  The  two  vessels  were  thus  approach- 
ing each  other  on  nearly  parallel  lines,  with  a 
difference  of  half  a  point  m  their  courses.  The 
fteamer's  lights  were  all  in  their  proper 
places,  and  fully  displayed.  About  opposite 
t40*]  'Point  Lookout, where  the  bay  is  twelve 
miles  wide,  and  where  there  are  six  miles  in 
width  of  clear  deep  water,  nearly  in  the  middle 
of  the  bay,  the  vessels  encountered  each  other 
bead  on,  the  bow  of  the  steamer  striking  the 
bows  of  the  schooner.  The  effect  of  the  collision 
was  to  break  in  the  bow  of  the  schooner  and 
esose  her  to  sink  in  from  five  to  ten  minutes. 
The  steamer  passed  on  without  stopping  or 
■lackening  her  speed,  or  offering  assistance,  but 
continued  on  her  course  to  Baltimore,  where 
she  made  no  report  of  the  encounter. 

From  this  statement  of  the  leading  facts, 
none  of  which  are  controverted,  it  is  ver^  ob- 
vious there  can  be  no  excuse  for  the  collision. 
There  was  ample  sea  room  for  the  movement  of 
both  vessels,  the  lights  of  both  were  well  dis- 
played, and  there  was  no  fog  or  stress  of  weath- 
w.  Plainly,  one  or  both  of  the  vessels  was  griev- 
onshr  in  fault.  The  district  court,  after  con- 
U  Wall. 


sidering  the  evidence,  held  that  the  fault  was 
chargeable  to  the  steamer  alone,  and  condemned 
her  to  pay  to  the  owners  of  the  schooner  $1G,- 
365,  and  the  circuit  court,  on  appeal,  made  a 
similar  decree. 

In  this  court  there  has  been  no  controversy 
respecting  the  law  applicable  to  the  case.  The 
efforts  of  the  appellants  have  been  directed  al- 
most exclusively  to  an  elaborate  criticism  of  the 
evidence,  in  the  hope  of  convincing  us  that  both 
the  district  and  circuit  courts  were  mistaken, 
and  that  the  schooner  was  in  fault.  We  are 
not,  however,  thus  convinced. 

The  duties  of  vessels  approaching  each  other, 
as  these  vessels  were,  are  too  well  defined  to 
need  more  than  a  simple  statement.  The  steam- 
er was  bound  to  keep  out  of  the  way  of  the 
schooner,  and  to  allow  her  a  free  and  imob- 
structed  passage.  Whatever  was  necessary  for 
this,  it  was  her  duty  to  do,  and  whatever  ob- 
structed or  endangered  the  schooner  in  her 
course  it  was  the  duty  of  the  steamer  to  avoid. 
There  was  but  a  single  obligation  resting  on 
the  schooner.  It  was  passive  rather  than  ac- 
tive, the  duty  to  keep  on  her  course.  If,  there- 
fore, the  schooner  did  not  change  her  course, 
so  as  *to  embarrass  the  steamer  and  [*241 
render  it  impossible  or  at  least  difficult  for  her 
to  avoid  a  collision,  there  can  be  no  doubt  that 
the  steamer  alone  is  answerable  for  the  dam- 
ages. In  reference  to  this  we  have  carefully 
examined  the  evidence.  It  is  to  be  foimd  in  the 
testimony  of  the  mate  and  a  seaman  of  the 
Ellen  Forrester,  who  composed  the  watch  at  the 
time  of  the  collision,  and  in  the  testimony  of 
the  mate  and  two  seamen  of  the  steamer.  Both 
the  mate  and  the  wheelsman  of  the  schooner 
state  positively  that  there  was  no  change  in 
her  course  from  the  time  the  captain  left  the 
deck  (twelve  o'clock)  until  the  collision  took 
place.  When  the  watch  of  the  mate  commenced, 
the  course  of  the  vessel  was  south  by  east  one 
half  east.  The  witnesses  on  both  sides  agree 
that  this  was  the  right  course  to  pursue  in 
sailing  down  the  bay.  Bryant,  the  man  at  the 
wheel,  was  in  a  position  to  know  whether  the 
course  was  changed,  and  he  could  not  be  mis- 
taken. It  is  not  to  be  presiuned  that  he  changed 
the  course  of  the  vessel  without  orders.  And 
the  mate  must  know  whether  he  gave  any  or- 
ders to  port  or  starboard  the  whepl.  The  testi- 
mony of  these  witnesses,  therefore,  is  not  a 
mere  statement  of  an  inference  drawn  from  ap- 
pearances. It  is  direct  and  positive,  and  both  of 
them  state  that  the  course  of  the  schooner  con- 
tinued unchanged  from  the  time  the  captain  left 
the  deck.  In  addition  to  this  is  the  improbabil- 
ity of  any  change.  The  course  south  by  east  one 
half  east  was  the  right  course  to  be  pursued 
in  passing  down  the  bay  and  out  of  the  capes. 
Any  deviation  from  it  would  have  retarded  the 
voyage.  Either  luffing  into  the  wind,  or  falling 
off,   would   have   been   a   departure   from   the 

§  roper  course.  And  there  was  nothing  to  in- 
uce  it.  The  wind  was  fair,  and  the  schooner 
was  nearly  midway  in  the  bay,  with  abundant 
sea  room  on  each  quarter.  There  was  no  motive 
for  a  change  of  course,  therefore,  but  every 
reason  for  holding  on. 

In  opposition  U)  this  we  have  tne  testimony 
of  Billups,  the  mate,  and  two  seamen  of  the 
steamer.  They  infer  from  their  observation  of 
the   schooner's    lights   that    she    changed    her 
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course  twice,  first  luffing  into  the  wind,  and 
242*]  then  immediately  'bearing  away  to  the 
westward.   At  best  this  is  not  the  most  satis- 
factory evidence,  for  it  is  liable  to  double  mis- 
take; mistake  of  the  facts,  and  mistake  of  the 
inferences  deduced  from  the  facts.    Thus  it  was 
said  in  the  case  of  The  Steamboat  Neptune,  01- 
cott,  495:     "What  a  witness  asserts  he  did,  or 
did  not  do,  on  his  own  vessel  at  the  time,  is 
generally  more  satisfactory  evidence  of  the  facts 
than  the  opinion  and  belief  of  a  dozen  others 
formed  from  what  they  siipposed  they  saw  or 
heard  on  another  vessel."    But  the  testimony  is 
subject  to  more  serious  objections.     It  is  con- 
fused, contradictory,  and  inherently  improbable. 
Some  of  it  wears  the  appearance  of  being  un- 
candid.     The  schooner's  lights  were  seen  from 
the  steamer  when  the  vessels  were  three  or  four 
miles  apart,  apparently  one  point  off  the  steam- 
er's  port  bow.     Billups,  the  steamer's   mate, 
states  that  he  saw  the  red  light.    He  leaves  it 
to  be  inferred  that  he  saw  the  red  liglit  only. 
Yet  if  the  vessels  were  sailing  on  the  courses 
which  it  is  not  denied  they  were  at  the  time, 
with  only  a  half  point  difference  bet\^een  them, 
the  green  light  of  the  schooner  must  have  been 
as  plainly  visible  to  those  on  the  steamer  as  was 
her  red  light.    Billups  says,  that  a  few  seconds 
afterwards  he  ordered  the  helm  a-port.  But  the 
man  at  the  wheel  testifies  that  the  vessels  were 
pretty  close  together  when  the  order  to  port 
was  given,  and  that,  after  porting,  the  steamer 
hardly  ran  fifty  yards  before  an  order  was 
given  to  starboard,  followed  by  a  second  order 
to  port,  befoje  the  steamer  had  run  to  port 
twenty  yards.    The  collision  then  immediately 
followed.     In  these    particulars  the  testimony 
of  the  lookout  on  the  steamer  is  substantially 
the  same.    Comparing  it  with  the  account  these 
witnesses  give  of  the  movements  of  the  schoon- 
er, the  unreliability  of  their  impressions  be- 
comes manifest.    It  is  clear  that  the  first  order 
to  port,  if  given  at  all,  was  not  given  until  the 
vessels  were  close  together.    The  course  of  the 
steamer,   after   she  passed   the   light-boat  off 
*  Smith's  point,  was  north  by  west.    That  carried 
her  across  the  course  of  the  so.-'ooner,  which 
243*]  was,  as  we  have  seen,  south  *by  east 
one  half  east,  and  that  accounts  for  the  appear- 
ance of  the  schooner's  green  light,  and  for  the 
impression  of  the  mate  that  she  was  sailing 
across  the  bow  of  the  steamer,  having  changed 
her  course.    It  must  have  been  then  that  the  or- 
der to  port  was  given,  followed  almost  imme- 
diately by  an  order  to  starboard,  and  a  second 
order  to  port.    All  this  was  perfectly  consistent 
with  the  testimony  of  the  witnesses  for  the  ap- 
pellees that  there  was  no  change  in  the  course 
of  the  schooner.    The  account  given  by  the  ap- 
pellant's witnesses  is  very  improbable.  They  say 
the  schooner  luffed  across  the  steamer's  bow, 
and  sailed  on  her  changed  course  not  more  than 
fifty  yards  before  she  fell  off  again  to  the  west- 
ward. Billups  swears  that  when  she  thus  headed 
across  the  steamer's  bow,  she  was  "some  feet" 
distant,    or,    as   he   afterwards   defined,    from 
Beventy-five  to  a  hundred  feet.    It  was  after  this 
he  ordered  the  helm  to  starboard  and  to  port. 
He  did  not  slacken  the  speed  of  the  steamer,  or 
order  the  engines  reversed.     The  changes  de- 
scribed by  him  in  the  course  of  the  vessels  could 
not  have  been  made  in  such  rapid  succession  as 
ifl  stated  by  the  appellant's  witnesses.     The 
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schooner  could  not  have  luffed  up  into  the  wind, 
sailed  fifty  yards  on  her  new  course,  and  then 
borne  away  to  the  westward,  while  the  steamer 
with  unslacked  speed  was  moving  seventy-five 
or  a  himdred  feet.  No  wonder,  therefore,  both 
the  courts  below  held  the  steamer  solely  in 
fault.  The  evidence  was  wholly  insufficient  to 
justify  the  belief  that  the  schooner  did  not  keep 
on^  her  course  as  the  rules  of  navigation  re- 
quire. 

We  do  not  think  it  worth  while  to  discuss 
the  question  whether  the  lookout  on  the 
schooner  was  sufficient.  If  it  was  not,  it  can 
make  no  difference,  for  the  want  of  a  proper 
lookout  did  not  contribute  to  the  disaster.  If 
the  schooner  held  her  course,  it  was  all  that  the 
steamer  had  a  right  to  require  and,  whether 
she  had  a  proper  lookout  or  not,  it  was  her  duty 
to  do  precisely  what  she  did. 

The  decree  of  the  Circuit  Court  is  affirmed. 


THE  STATE  OP  MISSOURI,  Complainant, 

THE  STATE  OF  KENTUCKY. 

(See  S.  C.  11  Wall.  395-411.) 

Middle  of  Mississippi  river  is  boundary  between 
Missouri  and  Kentucky — Wolf  island  belongs 
to  Kentucky — change  in  channel  of  such  river 
does  not  change  original  boundary — early 
maps  as  evidence. 

By  the  treaty  between  Prance,  Spain,  and  Eng- 
land, In  February,  1763,  the  middle  of  the  river 
Mississippi  was  the  boundary  between  the  British 
and  the  French  territories,  and  became  the  bound* 
ary  between  Missouri  and  Kentucky  when  the  for- 
mer state  was  admitted  into  the  Union  in  1820. 

If  Wolf  Island,  In  1763,  or  In  1820,  or  at  any  In- 
termediate period  between  these  dates,  was  east  of 
this  line,  the  jurisdiction  of  Kentucky  rightfully 
attached  to  It. 

If  the  river  has  subsequently  turned  its  course, 
and  now  runs  east  of  the  Island,  the  boundary  be- 
tween the  states  remains  as  before  and  the  island 
does  not,  in  consequence  of  this  action  of  the  water, 
change  its  owner. 

The  maps  of  the  early  explorers  of  the  river  and 
the  reports  of  travelers  are  mere  hearsay  evidence 
of  little  value«  If  such  evidence  differs  from  that  of 
living  witnesses,  based  on  facts. 

This  court  holds,  on  full  consideration  of  all  the 
evidence  in  the  case,  that  the  state  of  Missouri  haa 
no  Just  claim  to  the  possession  of  Wolf  island. 

[No.  2  Orig.] 

Argued  Jan.  25,  26,  21,  SO,  SI,  Feb.  1  a/nd  2, 
1871,    Decided  Mar,  27,  1871. 

BILL  in  Equity. 
The  bill  in  this  case  was  filed  in  this 
court  by  the  complainant,  to  obtain  possession, 
jurisdiction    and    sovereignty    over   a    certain 
island  in  the  Mississippi  river. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs,  M.  Blair,  F.  A.  Dick,  R.  A. 
Hatcher,  J,  W,  Noell,  8,  H,  Boyd,  and  E,  Cos- 
selbury,  for  complainant: 

The  treaty  between  the  United  States  and 
France,  of  April  30,  1803,  cedii^  Louisiana  to 
the  United  States,  does  not  demie  the  bound- 
aries, but  says  '*the  province  of  Louisiana, 
with  the  same  extent  that  it  now  has  in  the 
hands  of  Spain,  and  that  it  had  when  France 
possessed  it."    9  Stat.  202. 

The  treaty  of  the  United  States  with  Spain, 
of  Oct.  27,  1795,  art.  4,  says  the  western  bound- 
ary of  the  United  States,  which  separates  it 
from  the  Spanish  colony  of  Louisiana,  "is  in 
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Ote  middle  of  tht  channel  o 
UiEBisBippL"    0  Stat.  140. 
409*] 


ContlDDOiu  Hoes  represent  old  banks  ct  tbe  river. 
Dotted  linei.  the  prewmt  banks. 
B — BeprescDts   made   land,    timber   amall :    age   et 

timber,  twenty-flve  tn  iblrty  years. 
C—Polnt  on  Ulaaourl  shore  now  wasbed  off. 
D— Sbarp  point  of  Iron  Bank  bluSa,  now  naahed 

V.^Toory't  inlnt.  now  washed  awa;. 
K — Chalk  Bank  bluff, 

G — tiround  b"' """" 

il  Wau. 


w  cbalk  banks  washed  off. 


d  washed  awaj. 


i — East  side  ol .._,. ,, 

I  — Accretions  on  west  side  of  Island,  with  yonns 
tlmher  twentj-Bre  to  thirty  ye«r  old. 


The  CongresB  of  tbe  United  States,  in  admit- 
ting Missouri  into  tlie  Union,  understands  thin 
lanpiape  as  meaning  "in  the  middle  of  the 
main  channel  of  the  river." 

By  tlie  middle  of  the  channel  is  meant  the 
thread  of  the  stream,  or  filum  aquw;  that  is, 
"the  middle  line  between  the  shores  upon  each 
side,  without  regard  to  the  channel  or  lowest 
and  deepest  part  of  the  stream.  And  in  ascer- 
taining the  shores  or  water  lines  on  each  side  to 
meaaure,  it  will  be  proper  to  find  what  these 
lines  are  when  the  water  Is  in  its  natural  and 
ordinary  stage,  at  a  medium  height,  neither 
swollen  by  freshets,  nor  shrunk  by  drought." 
Ang.  Wat.  g  10,  p.  16,  note  2,  ed,  of  18d9. 

The  constant  changes  which  are  taking  place 
in  tlie  bed  of  a  river  by  the  operation  of  natural 
causes,  such  as  tbe  formation  of  sand  bars,  or 
excavations  caused  by  accumulation  of  water  in 
times  of  flood,  would,  if  any  attempt  were  made 
to  fix  and  settle  the  rights  of  parties  according 
to  the  quantity  of  water  which  flowed  nearer 
one  shore  than  to  the  other,  leave  them  in  a 
state  of  constant  confusion  and  uncertainty. 
Ang.  Wnt.  5  101,  a,  p.  116. 

It  was  this  principle  which  was  applied  by 
this  court  in  Harding't  Le»ae«  v.  Anthony,  S 
Wheat.  374. 

In  this  case  the  defendant's  witnesses  gener- 
ally say,  that  it  is  only  a  question  of  time  as  to 
the  filling  up  of  the  western  channel.  If  so, 
on  the  principle  above  declared.  Wolf  island 
would  then  become  a  part  of  Missouri. 

In  the  case  of  Alabama  v.  Oeorjpia,  2.1  How. 
605,  615,  l(t  L.  ed.  660,  660,  this  eonrt  definea 
the  bed  of  a  river  to  be  "that  portion  of  its  soil 
which  is  alternately  covered  and  left  bare,  as 
there  may  be  an  increase  or  diminution  in  the 
supply  of  water,  and  which  is  adequate  to  con- 
tain it  at  its  average  and  mean  stage  during 
the  entire  year,  without  reference  to  the  ex- 
traordinary freshets  of  the  winter  or  spring,  or 
the  extreme   droughts  of   the   summer   or   au- 

MeasTi.    Garrett     Davis,   Henrr     Btam- 

iMrr,   R.  Johnson,  and  J.  J.   Crittenden,   tor 

respondent : 

Article  7  of  the  treaty  between  France, 
Spain,  and  England,  of  date  Feb.  10,  1763,  is 
in  these  words;  "In  order  to  establish  peace  on 
solid  and  durable  foundations,  and  to  remove 
forever  all  subjects  of  dispute  with  regard  to 
the  limits  of  the  British  and  French  territories 
on  the  continent  of  North  America,  it  is  agreed, 
that  for  the  future,  the  confines  between  his 
Britannic  Majrsty  and  his  Most  Christian  Maj- 
esty, in  that  part  of  the  world,  shall  be  fixed  ir- 
revocably by  a  line  drawn  along  the  middle  of 
the  river  Mississippi,  from  its  source  to  the 
river  Iberville,  and  from  thence  by  a  line  drawn 
along  the  middle  of  the  river,"  etc. 

Article  4  of  the  treaty  between  Spain  and 
the  United  States,  of  date  October  20,  1796,  om- 
taius  these  words:  "It  is  likewise  agreed  that 
the  western  boundary  of  the  United  States, 
which  separates  them  from  the  Spanish  colony 
of  Louisiana,  is  the  middle  of  the  channel  or  tha 
bed  of  the  river  Missisaippi,  from  tbe  northern 


395-411 


Supreme  Goubt  of  the  UinrsD  States. 


Deo.  Term, 


boundary  of  the  said  states  to  the  completion  of 
the  thirty-first  degree  of  latitude,  north  of  the 
equator,"  etc. 

The  treaty  of  Oct.  1,  1800,  between  Spain 
and  France,  has  this  provision:  "His  Catholic 
Majesty  promises  and  agrees  to  restore  to  the 
French  Republic,  six  months  after  the.  full  and 
entire  execution  of  the  above-mentioned  condi- 
tions and  stipulations  concerning  his  Royal 
Highness,  the  Duke  of  Parma,  the  colony  or 
province  of  Louisiana,  with  the  same  extension 
which  it  actually  has  in  the  possession  of  Spain, 
and  which  it  had  when  possessed  by  France, 
and  such  as  it  ought  to  be  by  virtue  of  the 
various  treaties  mcuie  since,  between  his  Cath- 
olic Majesty  and  other  states." 

In  the  treaty  between  France  and  the  United 
States,  the  preceding  provision  of  the  treaty 
between  France  and  Spain  is  set  forth  at  length, 
and  is  followed  by  this  stipulation:  .  "And 
whereas,  in  pursuance  of  said  treaty,  and  par- 
ticularly of  the  3d  article,  the  French  Republic 
has  an  incontestable  right  to  the  dominion  and 
to  the  possession  of  the  territory,  the  first 
consul  of  the  French  Republic,  desiring  to  give 
to  the  United  States  a  strong  proof  of  his 
friendship,  doth  hereby  cede  to  the  United 
States,  in  the  name  of  the  French  Republic,  for- 
ever and  in  full  sovereignty,  the  said  territory, 
with  all  its  rights  and  appurtenances,  as  fully 
and  in  the  same  manner  as  they  have  been 
acquired  by  the  French  Republic,  in  virtue  of 
the  above-mentioned  treaty  concluded  with  his 
Catholic  Majesty." 

The  Mississippi  river,  above  the  parallel  of 
36*'  30',  was  always  the  unquestionable  bound- 
ary between  Louisiana  and  Virginia,  both  as  a 
colony  and  as  a  state,  until  the  formation  of 
the  state  of  Kentucky,  and  then  between  Ken- 
tucky and  Louisiana;  and  the  treaties  before 
quoted  from,  recognize  that  boundary.  But 
the  right  and  possession  of  Virginia  to  the 
country  east  of,  and  to  the  middle  of  the  Mis- 
sissippi river,  was  prior  to  those  treaties. 

Virginia  was  discovered  and  taken  possession 
of  by  the  English,  in  1607-8. 

By  the  definitive  treaty  between  Great  Brit- 
ain and  the  United  States,  in  which  their  sov- 
ereignty and  independence  are  recognized,  a  por- 
tion of  their  boundary  is  set  forth  in  this  lan- 
guage :  "Thence  along  a  line  to  be  drawn  along 
the  middle  of  the  said  Mississippi  river,  until 
it  shall  intersect  the  northernmost  part  of 
the  thirty-first  degree  of  north  latitude,"  etc. 

The  boundary  of  Virginia,  as  described  in  her 
charter,  was  not  clearly  defined,  but  always,  as 
a  colony  and  a  state,  her  territory  and  posses- 
sion west  was  to  the  Mississippi  river,  and 
along  that  river,  from  the  mouth  of  the  Ohio 
river  to  its  intersection  with  the  parallel  of  36** 
30'  north  latitude. 

The  right  and  possession  of  Virginia  to  that 
section  of  the  Mississippi  and  the  country  east 
of  it,  was  prior  to  the  discovery  of  Louisiana 
by  the  French.  The  ancient  right  and  posses- 
sion of  Virginia  passed  to  and  continued  in 
Kentucky. 

In  1820  Missouri  became  a  state  by  a  de- 
scriptive boundary,  from  which  I  make  this  ex- 
tract: "Thence  due  east  to  the  middle  of  the 
main  channel  of  the  Mississippi  river;  thence 
down,  and  following  the  course  of  the  Missis^ 
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sippi  river,  in  the  middle  of  the  main  channel 
thereof,  to  the  place  of  the  beginning." 

Missouri  must  recover  upon  the  strength  of 
her  right,  the  evidence  in  tne  case  must  estab- 
lish it,  and  she  is  not  entitled  to  the  judgment 
of  the  court,  unless  the  record  shows  each  and 
all  these  propositions  to  be  true :  ( 1 )  That  the 
middle  of  the  main  channel  of  the  Mississippi 
river,  in  1820,  when  Missouri  became  a  state, 
was  east  of  Wolf  island;  (2)  that,  in  1762, 
when  Louisiana  was  ceded  by  France  to  Spain, 
the  middle  of  the  main  channel  of  the  Missis- 
sippi river  was  east  of  Wolf  island;  (3)  that, 
during  the  long  period  that  Virginia,  first  a 
colony  and  then  a  state,  owned  and  held  posses- 
sion of  the  country  east  and  up  te  the  Missis- 
sippi river,  the  middle  of  the  main  channel  of 
that  river  was  east  of  Wolf  island.  We  main- 
tain that  the  record  does  not  show  the  truth 
of  all  these  propositions,  or  any  one  of  them, 
and  that  neither  of  them  is  true  in  fact. 

Mr.  Justice  Daria  delivered  the  opinion  of 
the  court: 

The  purpose  of  this  bill  is  to  ascertain  and 
establisn  by  a  decree  of  this  court  the  boundary 
between  the  states  of  Missouri  and  Kentucky, 
at  a  point  on  the  Mississippi  river  known  as 
Wolf  island,  which  is  about  twenty  miles  below 
the  mouth  of  the  Ohio.  The  state  of  Missouri 
insists  that  the  island  is  a  part  of  her  territory, 
while  the  state  of  Kentucky  asserte  the  con- 
trary. The  bill  alleges  that  both  states  are 
bounded  at  that  point  by  the  main  channel  of 
the  river,  and  that  the  island,  at  the  time  the 
boundaries  were  fixed,  was  and  is  on  the  Mis- 
souri side  of  the  channel. 

The  answer  states  that  Kentucky  formed  out 
of  territory  originally  embraced  within  the 
stete  of  Virginia,  was  admitted  into  the  Union 
on  the  first  day  of  June,  1792,  and  that  she  has 
always  claimed  her  boundary  on  the  Missis- 
sippi, to  the  middle  of  the  river  as  Wolf  island, 
to  be  within  her  jurisdiction  and  limits,  as  de- 
rived from  Virginia.  And  it  denies  that  the 
island  belongs  to  Missouri,  or  that  the  main 
channel  was  on  the  eastern  side  of  it,  when  the 
boundaries  of  the  state  were  fixed. 

*It  is  unnecessary,  for  the  purposes  of  r*401 
this  suit,  to  consider  whether,  on  general  prin- 
ciples, the  middle  of  the  channel  of  a  navigable 
river  which  divides  coterminous  states,  is  not 
the  true  boundary  between  them,  in  the  absence 
of  express  agreement  to  the  contrary,  because 
the  treaty  between  France,  Spain,  and  England, 
in  February,  1763,  stipulated  that  the  middle  of 
the  river  Mississippi  should  be  the  boundary 
between  the  British  and  the  French  territories 
on  the  continent  of  North  America.  And  this 
line,  established  by  the  only  sovereign  powers  at 
the  time  interested  in  the  subject,  has  remained 
ever  since  as  they  settled  it.  It  was  recog- 
nized by  the  treaty  of  Peace  with  Great  Britain 
of  1783,  and  by  different  treaties  since  thai,  the 
last  of  which  resulted  in  the  acquisition  of  the 
territory  of  Louisiana  (embracing  the  country 
west  of  the  Mississippi )  by  the  United  States  in 
1803.  The  boundaries  of  Missouri,  when  she 
was  admitted  into  the  Union  as  a  state  in  1820, 
were  fixed  on  this  basis,  as  were  those  of  Arkan- 
sas in  1836.  3  Stat,  at  L.  545 ;  5  Stat,  at  L.  p.  50. 
And  Kentucky  succeeded,  in  1792  ( 1  Stat,  at  L. 
189),  to  the  ancient  right  and  possession  of  Vir- 
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ginia,  which  extended,  by  virtue  of  these  trea- 
ties, to  the  middle  of  the  bed  of  the  Mississippi 
river.  It  follows,  therefore,  that  if  Wolf  Is- 
land, in  1763,  or  in  1820,  or  at  any  intermedi- 
ate period  between  these  dates,  was  east  of  this 
line,  the  jurisdiction  of  Kentucky  rightfully 
attached  to  it.  If  the  river  has  subsequently 
turned  its  course,  and  now  rims  east  of  the 
island,  the  status  of  the  parties  to  this  contro- 
versy is  not  altered  by  it,  for  the  channel  which 
the  river  abandoned  remains,  as  before,  the 
boundary  between  the  states,  and  the  island 
does  not,  in  consequence  of  this  action  of  the 
water,  change  its  owner.  Heffter,  p.  143,  S  66; 
Caratheod^ry  Du  Droit  Inter,  p.  62. 

That  Virginia  claimed  the  ownership  of  the 
island  as  early  as  1782  is  very  certain,  for  at 
that  date  the  arable  land  on  it  was  entered  in 
the  proper  office  of  Virginia  as  vacant  land 
lying  within  the  territorial  limits  of  the  state, 
402*]  although  it  *seems  the  entry  was  never 
surveyed  or  carried  into  a  g^ant.  And  that 
Kentucky  is  now,  and  has  been  for  many  years 
prior  to  the  commencement  of  this  suit,  in  the 
actual  and  exclusive  possession  of  the  island, 
exercising,  the  rights  of  sovereignty  over  it,  is 
beyond  dispute.  The  island  lies  opposite  to 
and  forms  part  of  Hickman  county,  one  of  the 
counties  of  the  state,  and  the  lands  embraced 
in  it  were,  in  May,  1837,  surveyed  under  state 
authority,  and  have  since  then  been  sold  and 
ccmveyed  to  the  purchasers  by  the  same  author- 
ity. The  j>eople  residing  on  it  have  paid  taxes 
and  exercised  the  elective  franchise  according 
to  the  laws  of  the  state.  In  1851,  a  resident  ot 
the  island  was  elected  to  represent  the  county 
in  the  general  assembly,  and  served  in  that  ca- 
ptcity.  And  as  early  as  1828,  a  minor  living 
there  with  one  Samuel  Scott,  was  bound  an 
apprentice  to  him  by  the  proper  court  having 
jurisdiction  of  such  subjects.  This  possession, 
fully  established  by  acts  like  these,  has  never 
been  disturbed.  If  Missouri  has  claimed  the 
island  to  be  within  her  boundaries,  she  has 
made  no  attempt  to  subject  the  people  living 
there  to  her  laws,  or  to  require  of  them  the  per- 
formance of  any  duty  belonging  to  the  citizens 
of  a  state.  Nor  has  there  been  any  effort  on 
her  part  to  occupy  the  island,  or  to  exercise 
jurisdiction  over  it.  If  there  were  proof  that 
the  island,  by  legislation,  had  been  included  in 
the  limits  of  New  Madrid  county,  then  the 
Benrioe  of  a  writ  in  1820,  on  the  solitary  settler 
there,  by  the  sheriff  of  the  coimty,  would  be  an 
exercise  of  sovereign  power  on  the  part  of  the 
state.  But  in  the  absence  of  this  proof,  there 
is  nothing  to  connect  the  state  with  the  trans- 
sction,  or  from  which  an  inference  can  be 
drawn  that  the  sheriff  was  authorized  to  go  on 
the  island  with  his  process.  And  for  the  same 
reason,  it  is  hard  to  see  how  the  fact,  conced- 
ing it  to  be  true^  that  a  person  occupying  the 
position  of  a  circuit  judge  of  Missouri,  once 
lived  on  the  island  (when  or  how  long  we  are 
not  informed),  tends  to  show  that  the  state  in- 
tended to  take  possession  of  it. 

These  things  may  prove  that,  in  the  opinion 
of  the  judge  and  sheriff,  the  island  belonged  to 
403*]  ML%0Ouri,  but  they  do  not  '^o  further 
and  put  the  state  in  any  better  position  than 
she  was,  if  they  had  not  occurred.  And  so 
with  the  location  of  the  New  Madrid  claim  in 
1821.  He,  doubtlesSj  believed  he  had  authority 
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to  locate  his  warrant  on  the  island,  but  surely 
the  state  cannot  claim  that  she  acquired  any 
right  by  this  proceeding.  There  is,  therefore, 
npthinff  in  this  record  which  shows  that  Ken- 
tucky has  not  maintained,  for  a  long  course  of 
years,  exclusive  possession  and  jurisdiction 
over  this  territory  and  tne  people  who  inhabit 
it.  It  remains  to  be  seen  whether  she  shall 
remain  in  possession  and  continue  to  exercise 
this  jurisdiction,  or  whether  she  shall  give  way 
to  Missouri.  The  case  is  certainly  not  without 
its  difficulties,  but  we  think  these  difficulties 
can  be  removed  by  a  fair  examination  of  the 
testimony,  and  the  right  of  the  contestants 
properly  determined. 

The  evidence  to  be  considered  consists  of  the 
testimony  of  living  witnesses,  the  physical 
changes  and  indications  at  and  above  the  island, 
and  the  maps  and  books  produced  by  the  com- 
plainant. In  a  controversy  of  this  nature, 
where  state  pride  is  more  or  less  involved,  it  is 
hardly  to  be  expected  that  the  witnesses  would 
all  agree  in  their  testimony.  And  as  this  con- 
flict does  exist,  it  is  necessary  to  consider  the 
evidence  somewhat  in  detail^  in  order  to  justify 
the  conclusions  we  have  reached  concerning  it. 

There  are  eight  witnesses  called  for  the  com- 
plainant, who  testify  confidently,  that  the  main 
channel  of  the  Mississippi  river  was  always 
east  of  Wolf  island,  and  one  of  them  (Swon), 
an  experienced  river  man,  who  navigated  the 
river  from  1821  to  1851,  in  all  stages  of  water, 
says  there  are  no  indications  that  the  main 
channel  was  ever  on  the  west  side.  Only  three 
of  them  knew  the  river  prior  to  1820,  and  they 
were  engaged  in  the  business  of  flat  boating, 
which  is  hardly  ever  imdertaken  in  a  low  sta^ 
of  water.  There  is  nothing  to  show  that  any 
one  of  them  ever  made  a  personal  examination 
of  the  channels  and  surrounding  objects  at  this 
point,  and  there  is  a  remarkable  absence  of 
facts  to  sustain  their  opinions.  It  is  also  no- 
ticeable, in  connection  with  this  evidence,  that 
none  of  the  witnesses  (Himter  may  be  an  ex- 
ception) 'ever  lived  in  the  vicinity  of  [*404 
the  island,  or  remained  ther6  any  length  of 
time,  and  that  all  the  knowledge  any  of  them 
acquired  of  the  state  of  the  river  was  obtained 
by  passing  up  or  down  it  at  different  times, 
either  on  flat-boats  or  steamboats.  Notwith- 
standing they  swear  positively  that  the  channel 
was  always  east  of  the  island,  yet  Watson  says 
it  changed  for  about  three  years,  and  Ranney 
testifies  that  on  one  occasion,  when  the  main 
channel  was  divided  into  three  parts,  the  deep- 
est water  for  a  short  time  in  the  fall  of  the 
year  was  foimd  on  the  west  of  the  island,  and 
steamboats  passed  on  that  side.  But  they  do 
not  prove  a  deficiency  of  water  at  any  time  in 
the  Missouri  channel,  or  that  any  boat,  from 
that  or  any  other  cause,  was  ever  hindered  in 
any  attempt  to  run  it.  It  is  undoubtedly  true 
that  the  Kentucky  channel,  when  the  river  was 
full,  for  many  years  has  afforded  a  safe  pas- 
sage for  boats,  because  at  such  a  time,  if  the 
obstructions  were  not  submerged  they  could  be 
avoided,  and  navigators  would  take  it,  as  it  was 
five  miles  the  shortest.  And  passing  the  river 
only  occasionally,  and  without  any  knowledge 
of  where  the  volume  of  water  flowed  when  the 
river  was  low,  they  would  naturally  conclude 
it  was  the  main  channel.  It  is  equally  true 
that  now  it  is  the  main  highway  for  the  busi- 
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ness  of  the  river;  but  the  point  to  be  deter- 
mined is:  was  it  so  as  far  back  as  1763,  or 
even  1820?  If  in  the  investigation  of  such  an 
inquiry,  positive  certainty  is  not  attainable, 
yet  the  evidence  furnished  by  the  defendant  af- 
fords a  reasonable  solution  of  it.  And,  at  any 
rate,  it  greatly  outweighs  the  evidence  on  the 
other  side,  and  in  such  a  case  the  party  in  pos- 
session has  the  better  right.  The  proof  on  be- 
half of  the  defendant  consists  of  the  testimony 
of  twenty-seven  witnesses.  Many  of  them  have 
been  acquainted  with  the  river  from  an  early 
period  in  this  century,  and  quite  a  number  have 
spent  their  lives  near  their  disputed  territory 
and,  therefore,  had  better  opportunities  for  ob- 
serving the  condition  of  the  river  at  this  point 
than  the  witnesses  for  the  complainant,  who 
only  passed  there  occasionally.  Nearly  all  of 
them  are  old  men,  and  there  is  no  diversity  of 
opinion  between  them  concerning  the  location 
405*]  *of  the  main  channel  of  ^e  Mississippi 
river  at  Wolf  island.  All  who  testify  on  the 
subject — there  are  only  a  few  who  do  not — 
agree  that  until  a  comparatively  recent  period 
it  ran  west  of  the  island,  and  to  fortify  their 
opinions  they  describe  the  state  of  the  respec- 
tive channel  at  different  times,  and  tell  what 
was  done  by  themselves  or  others  about  the 
navigation  of  thfe  river.  They  concur  in  say- 
ing that  in  early  times  it  was  difficult  for  flat- 
boats,  even  in  the  highest  stage  of  water,  to  get 
into  the  Kentucky  chute,  owing  to  the  current 
running  towards  the  Missouri  side,  and  that  if 
they  succeded  in  doing  it,  the  navigation  was 
obstructed  on  accoimt  of  the  narrow  and  crook- 
ed condition  of  the  stream,  which  was  filled 
with  tow-heads,  sandbars,  driftwood,  and  rack 
heaps.  One  of  the  witnesses,  in  describing  the 
appearance  of  this  chute  in  1804,  states  that  it 
looked  like  lowlands,  with  cottonwood  and  cy- 
press on  it,  and  that  there  was  only  a  narrow 
channel  close  to  the  island;  all  the  other  space 
to  the  Kentucky  shore,  now  open  water,  was 
then  covered  with  large  cottonwood  timber. 

Other  witnesses  corroborate  this  testimony, 
and  unite  in  saying  that  in  early  times,  at  an 
ordinary  stage  of  water,  it  was  impossible  to 
take  the  Kentucky  channel  at  all,  on  account 
of  these  obstructions,  while  the  Missouri  chan- 
nel was  wide,  deep  and  unobstructed.  And 
one  of  them  expresses  the  opinion  that  in  low 
water  anyone  could  have  got  to  the  island  from 
the  Kentucky  shore  without  wetting  his  feet, 
by  crossing  the  small  streams  on  the  driftwood. 
But  we  are  not  left  to  conjecture  on  this  point, 
for  Ramsey,  an  old  inhabitant  of  the  coimtry, 
swears  that  on  one  occasion  he  walked  over 
from  the  Kentucky  side  to  the  island,  nearly 
all  the  way  on  dry  land,  and  the  residue  on 
driftwood,  and  noticed  while  on  the  island,  that 
there  was  plenty  of  water  in  the  Missouri  chan- 
nel. 

Can  it  be  possible  tnat  such  a  stream  at  this 
time  was  the  main  channel  of  the  Mississippi 
river?  Although  the  Kentucky  channel,  from 
natural  causes,  had  improved  in  1825,  still  in 
the  low  water  of  that  year  it  did  not  have  a 
depth  of  over  two  and  a  half  feet  nor  a  width 
406*]  exceeding  one  hundred  'and  fifty  yards, 
while  steamboats  passed  tnrough  the  Missouri 
channel  without  any  difficult.  The  witness 
who  testifies  to  this  state  of  things,  at  that 
time,  had  his  attention  especially  called  to  the 
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subject  as  he  kept  a  wood-yard  on  the  Kentucky 
side  opposite  the  island,  and  missed  the  oppor- 
tunity of  supplying  boats  that  ran  the  Mis- 
souri channel. 

And  there  is  no  one  who  speaks  of  a  scarcity 
of  water  in  the  Missouri  channel,  until  after 
Captain  Shreve  operated  in  this  locality  with 
bis  snag  boats,  which  had  the  effect  of  opening 
and  deepening  the  Kentucky  channel,  so  that  it 
has  now  become  the  navigable  stream.  Judge 
Underwood  says  that  in  1820  the  west  channel 
was  between  four  and  five  hundred  yards  wider 
than  the  east  one,  and  must  have  discharged 
nearly  double  the  quantity  of  water.  And  one 
witness  testifies  that  the  east  channel  was  for- 
merly so  narrow  that  two  steamers  could  not 
pass  in  it  abreast.  It  would  seem,  therefore, 
that  the  condition  of  this  channel,  as  told  by 
these  witnesses,  was  proof  enough  that  the 
main  channel  was  west  of  the  island;  but  thi» 
is  not  all  the  proof  on  the  subject.  Russell, 
who  was  appointed  superintendent  of  river  im- 
provements in  1842,  and  knew  the  island  since 
1814,  and  spent  five  months  there  in  1819, 
swears  that  m  descending  the  river  in  1830  or 
1831  he  sounded  the  Kentucky  channel  and, 
not  finding  water  enough  in  it  by  two  or  three 
feet  to  float  his  boat,  was  compelled  to  go  down 
on  the  Missouri  side,  where  there  was  nine  or 
ten  feet  of  water.  To  the  same  effect  is  the 
evidence  of  Hoi  ton,  who,  in  1828,  being  unnble 
to  get  up  the  east  channel  with  a  steamer 
drawing  upwards  of  six  feet  of  water,  went 
over  to  the  Missouri  side  and  passed  through 
without"  any  trouble.  And,  three  years  later, 
Peebles  saw  three  or  four  steamers  attempt  to 
run  up  the  Kentucky  channel,  and  failing  to 
get  through,  back  out  and  easily  ascend  the 
other.  Christopher,  who  ran  the  river  from 
1824  to  1861,  on  one  occasion  could  not  pass 
the  bar  at  the  foot  of  the  Kentucky  chute  with 
a  boat  drawing  twelve  feet  of  water,  and  was 
compelled  to  change  to  the  other  side,  and  got 
up  without  any  difficulty;  and  there  are  other 
witnesses  who  testify  to  the  inability  of  boats 
to  •pass  east  of  the  island,  and  to  their  ['407 
safe  passage  west  of  it.  Indeed,  the  concurrent 
testimony  of  all  the  persons  engaged  in  the 
navigation  of  the  river  is,  that  they  could  never 
safely  go  east  of  the  island,  imless  in  high 
water,  and  that  they  uniformly  took  the  west 
channel  in  dry  seasons;  and  the  fiat-boat  men, 
in  early  times,  even  in  high  water,  were  fre- 
quently compelled  to  uncouple  their  boats  in 
order  to  descend  the  Kentucky  channel,  and 
then  vere  obliged  to  pull  through  by  trees,  on 
account  of  the  narrowness  of  the  channel.  In 
low  water  they  would  quite  often  get  aground 
and  have  to  wait  for  a  rise  of  the  river  to  take 
them  out.  It  will  readily  be  seen  that  this 
class  of  men  would  naturally  take  risks  in  or- 
der to  save  five  miles  of  navigation.  Moseby, 
who  has  lived  in  the  vicinity  for  forty-two 
years,  testifies  to  the  greater  volume  of  water 
in  the  Missouri  channel,  and  to  boats  usually 
taking  it;  and  all  the  witnesses  agree  that 
since  they  knew  the  river  the  chutes  around  the 
island  have  undergone  great  changes,  and  that 
the  east  one  is  now,  in  depth,  width  and  free- 
dom from  obstructions,  wholly  unlike  what  it 
was  formerly.  In  this  state  of  proof,  how  can 
it  be  successfully  contended  that  Missouri  has 
any  just  claim  to  the  island? 
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All  that  we  have  contended  for  is  the  com* 
mon  liability  of  the  state  officers  for  their 
property. 

Taxation  of  the  incomes  of  state  officers,  de- 
rived from  their  salaries^  is  exactly  what  the 
«tate  does  do;  therefore,  the  right  to  do  the 
same  for  certain  objects  was  granted  to  the 
United  States,  under  the  general  power  of  con- 
current taxation. 

In  the  leading  case  of  McCulloch  y.  Md.  4 
Wheat.  316^  the  state  undertook  to  tax  the  is- 
sues of  notes  of  a  bank  of  the  United  States. 
The  court  held  that  this  was  a  tax  on  the 
means  used  by  the  general  government  to  exe- 
cute one  of  its  powers,  and  that  the  sover- 
eignty of  the  state  did  not  extend  to  those 
means.  But  the  court  said  that  the  real  estate 
of  the  bank,  and  the  property  of  the  citizens  of 
the  state  in  the  bank,  which  are  subject  to  the 
sovereignty  of  the  state,  were  liable  to  state 
taxation. 

The  same  principles  were  reaffirmed  in  0«- 
bom  V.  Bank,  9  Wheat.  738. 

In  Weston  v.  Charleston,  2  Pet.  449,  the  city 
of  Charleston  undertook  to  tax  aIx  and  seven 
per  cent  stock  of  the  United  States.  The  court 
said  that  this  was  a  tax  upon  the  contract  sub- 
sisting between  the  United  States  and  the  in- 
dividual; a  tax  on  the  power  to  borrow  money 
on  the  credit  of  the  United  States,  which  was 
not  within  the  sovereignty  of  the  state.  Two 
jnstices,  Johnson  and  Thompson,  dissented,  on 
the  ground  that,  in  their  judgment,  the  tax 
was  not  a  tax  on  the  contract,  but  only  an  in- 
come tax,  and,  as  such,  constitutional. 

In  Bk,  of  Commerce  v.  N,  Y,  2  Black,  620, 
17  L.  ed.  451,  the  court  decided,  on  the  author- 
ity of  Weston  V.  Charleston,  that  a  state  can- 
not tax  United  States  stock  constituting  a  part 
of  the  property  of  a  bank. 

The  same  principle  was  followed  in  the  Bank 
Tarn  Case,  2  Wall.  200,  17  L.  ed.  793. 

In  the  case  of  Dobbins  v.  Erie  Co,  16  Pet. 
435,  the  agreed  statement  of  facts  stated  that 
the  plaintiff  had  been  rated  and  assessed  with 
coimty  taxes,  as  an  officer  of  the  United  States, 
for  his  office,  as  such,  valued  at  $500.  And 
the  statute  of  Pennsvlvania  authorized  an  as- 
•essment  upon  all  officers  and  posts  of  profit. 
The  court  held  that  statute  could  not  compre- 
boid  the  offices  of  the  United  States.  It  is 
trae  that  much  of  the  reasoning  in  the  opin- 
ion of  Mr.  Justice  Wayne  would  be  pertinent 
had  the  statute  merely  subjected  the  plaintiff's 
income  to  a  tax  in  common  with  other  incomes ; 
but  the  point  decided  was  as  above  stated ;  and 
fell  precisely  within  the  principles  laid  down 
in  McCulloch  v.  Md.  and  followed  in  Weston  v. 
Charleston,  namely:  that  a  state  cannot  tax 
the  means  used  by  the  government  of  the  Union 
to  execute  its  powers.  The  court  also  held 
that  no  state  could  diminish,  by  taxation,  the 
amount  of  the  compensation  paid  by  the  Unit- 
ed States  to  its  officers;  but  that  this  princi- 
ple could  not  serve  also  to  exempt  state  offi- 
cers from  taxation  by  the  United  States,  is 
more  than  intimated  in  the  following  sentence 
from  the  opinion  of  the  court:  "The  officers 
€xeente  their  offices  for  the  public  good.  This 
implies  their  right  of  reaping  from  thence  the 
Tceompenae  the  service  they  may  render  may 
teerve,  without  that  recompense  being  in  any 
way  lessened,  except  by  the  sovereign  power 
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from  whom  the  officer  derives  his  appointment, 
or  by  another  sovereign  power  to  whom  the 
first  has  delegated  the  right  of  taxation  over 
all  the  objects  of  taxation  in  common  with  it- 
self, for  the  benefit  of  both."  This  latter  cause 
aptly  describes  the  position  taken  by  the  plain- 
tiff in  error,  in  the  case  now  under  discussion. 

If  we  apply  to  the  tax  in  question  the  test  laid 
down  by  Chief  Justice  Marshall  in  McCulloch 
V.  Md.,  if  we  measure  the  power  of  taxation  by 
the  extent  of  sovereignty,  we  find  a  distinct 
grant  from  the  state  to  the  United  States,  of 
sovereignty,  and  of  the  sovereign  power  of  tax- 
ation over  all  the  objects  of  taxation  except 
exports,  exclusive  as  regards  imports,  concur- 
rent with  the  states  as  regards  everything  else. 
We  find  this  defendant's  income  derived  from 
his  salary  as  judge  of  probate,  r^arded  as  a 
proper  object  of  taxation  by  the  state,  and 
taxed  as  other  property.  The  inference  is  un- 
avoidable that  it  is  equally  taxable  by  the 
United  States. 

But  if  it  be  argued  that  the  sovereignty  oi 
the  states  requires  that  the  same  exemptions 
should  be  made  from  the  taxation  of  the  Unit- 
ed States,  which  have  been  made  from  the  taxa- 
tion of  the  states,  in  favor  of  the  means  used 
by  the  general  government  to  execute  its  sov- 
ereign powers,  we  maintain: 

That  it  has  never  yet  been  held  that  a  state 
cannot  tax  the  income  of  an  officer  of  the  Fed- 
eral government,  as  property.  The  tax  in  the 
case  of  Dottbins  v.  Erie  Co.  was  a  tax  on  the 
office;  and. though  the  court  says  that  the  sal- 
ary of  an  officer  of  the  United  States  cannot  be 
diminished  by  the  taxation  of  a  state,  yet  it 
must  be  remembered  that  the  question  was  not 
present  in  that  form.  That  a  state  can  tax  the 
property,  including  the  income  derived  from  his 
salary,  of  an  officer  of  the  United  States,  in 
common  with  the  property  of  all  other  citizens 
of  the  state,  and  not  make  it  a^tax  on  the  of- 
fice, has  been  thought  legal  by  Thompson,  J., 
in  Weston  v.  Charleston,  2  Pet.  449,  483;  and 
by  the  supreme  judicial  court  of  Massachu- 
setts, in  Melcher  v.  Boston,  9  Met.  73. 

But  the  conclusive  answer  to  this  argimient 
is,  that  this  court  has  already  decided  other- 
wise in  Veazie  v.  Fenno,  supra. 

This  was  a  case  almost  parallel  to  McCulloch 
V.  Md.  4  Wheat.  316,  when  the  question  was, 
whether  a  tax  of  ten  per  cent  on  the  issues  of 
a  state  bank  was  valid,  and  the  court  held  that 
it  was  valid.  It  was  there  held  that  the  Unit- 
ed States  could  lawfully  tax  the  operations  of 
a  state  bank,  even  with  the  purpose  of  driving 
its  issues  of  notes  out  of  circulation. 

But  to  this  point  it  is  not  necessary  for  us 
to  go  in  the  case  before  us.  All  the  ooiurts  were 
agreed  that  tne  property  of  the  banks  and  of 
all  other  incorporated  institutions  of  the  states 
could  be  taxed  by  the  United  States,  the  same 
as  that  of  individuals.  That  is  to  say,  that 
property,  ac(]uired  imder  a  grant  from  a  state 
m  the  exercise  of  one  of  its  sovereign  powers, 
is  subject  to  that  uniform  taxation  which  the 
Federal  government  can  impose  upon^all  the 
property  in  the  country.  That  property,  paid 
to  an  individual  as  an  officer  of  a  state  by  a 
state,  in  the  exercise  of  its  constitutional 
power  to  have  such  officers,  is  subject  to  the 
same  taxation  from  the  Federal  government,  is 
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all  we  contend  for  in  this  case.  The  statute 
under  consideration  imposes  no  tax  on  the  of- 
fice nor  on  the  officer  as  such;  nor  on  the 
money  in  the  state  treasury;  the  incumbent  of 
the  state  office  is  viewed  simply  as  a  citizen 
of  the  United  States,  and,  as  such,  liable  to  pay 
a  proportion  of  his  property,  however  acquired, 
to  the  government  of  the  United  States. 

Mr.  Dwiglit  Foster,  for  defendant  in  error : 

Each  state  of  the  Union,  within  the  limits 
of  its  jurisdiction,  is  just  as  independent  of 
the  Federal  government  as  that  government, 
within  its  enumerated  powers,  is  independent 
of  the  states.  "The  powers  of  the  general  gov- 
ernment and  of  the  state^  although  both  exist 
and  are  exercised  within  the  same  territorial 
limits,  are  yet  separate  and  distinct  sovereign- 
ties, acting  separately  and  independently  of 
each  other  within  their  respective  spheres." 
The  sphere  of  action  appropriated  to  each  is  as 
far  beyond  the  reach  of  the  other  as  if  the 
line  of  division  was  traced  by  landmarks  and 
monuments  visible  to  the  eye.  The  complex 
character  of  the  two  governments  is  such  that 
there  exist  two  "distinct  and  separate  sov- 
ereignties within  the  same  territorial  space; 
each  of  them  restricted  in  its  powers  and  each 
within  its  sphere  of  action,  prescribed  by  the 
Constitution  of  the  United  States,  independent 
of  the  other.** 

Ahleman  v.  Booths  21  How.  616,  16  L.  ed. 
173. 

Each  is  sovereign  and  independent  in  its 
sphere  of  action^  and  exempt  from  the  inter- 
ference or  control  of  the  other,  either  in  the 
means  employed  or  functions  exercised.  Bk.  of 
Commerce  v.  A\  Y.  2  Black,  635,  17  L.  ed.  456. 

The  people  of  each  state  compose  a  state, 
having  its  own  government  and  endowed  with 
all  the  functions  essential  to  separate  and  in- 
dependent existence.  In  many  articles  of  the 
Constitution,  the  necessary  existence  of  the 
states,  and  within  their  proper  spheres,  the  in- 
dependent authority  of  the  states  is  distinctly 
recognized. 

Lane  Co.  v.  Oregon,  7  Wall.  75,  19  L.  ed.  104. 

The  power  of  taxation  is  an  inherent  attri- 
bute of  sovereignty  which  every  government 
must  possess  as  indispensable  to  its  independ- 
ent existence;  and,  except  where  there  are  con- 
stitutional restrictions  upon  it,  this  power  is 
coextensive  with  and  measured  by,  the  extent 
of  the  sovereignty  which  imposes  the  tax.  It 
is  a  right  which,  in  its  nature,  acknowledges 
no  other  limits.  "That  the  power  to  tax  in- 
volves the  power  to  destroy;  that  the  power  to 
destroy  may  defeat  and  render  useless  the 
power  to  create;  that  there  is  a  plain  repug- 
nance in  conferring  on  one  government  a  power 
to  control  the  constitutional  measures  of  an- 
other, are  propositions  not  to  be  denied.  Mc- 
Culloch  V.  Md.  4  Wheat.  430.  "The  right  oi 
taxation,  when  it  exists,  is  necessarily  unlim- 
ited in  its  nature.  It  carries  with  it,  inherent- 
ly, the  power  to  embarrass  and  destroy."  Aus- 
tin V.  Boston,  7  Wall.  699,  19  L.  ed.  226. 

"A  government  whose  powers,  executive,  leg- 
islative, or  judicial,  are  subject  to  the  control 
of  another  distinct  government,  cannot  be  sov- 
ereign or  supreme,  but  is  subordinate  and  in- 
ferior to  the  other.  Its  fimctions  and  the 
means  essential  to  the  administration  of  the 
government  and  the  employment  of  them,  are 
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liable  to  constant  interruption  and  possible  an- 
nihilation. What  avail  is  the  function  or 
means,  if  another  government  may  tax  it  at  its 
discretion?  It  is  apparent  that  the  power, 
functions,  or  means,  however  important  and 
vital,  are  at  the  mercy  of  that  government. 
Bk.  of  Commerce  v.  N.  Y.  «wpra. 

The  precise  converse  of  the  present  case  was 
decided  in  Dobbins  v.  Erie  Co.  16  Pet.  435. 
There,  under  a  law  of  the  state  of  Pennsylvania, 
a  tax  was  imposed  on  the  emoluments  of  the 
office  of  the  captain  of  a  United  States  revenue- 
cutter.  It  was  said  by  the  court  to  be  levied 
on  a  valuation  of  the  income  of  the  office.  And 
it  was  held  that  this  could  not  be  done  oonstitu- 
tionally.  By  parity  of  reasoning,  this  author- 
ity is  decisive  of  the  question  now  under  dis- 
cussion: The  plaintiff  in  error  can  escape  from 
it  only  by  denying  that  the  states  have  any 
powers  co-ordinate  with-  those  of  the  United 
States.  He  must  concede  that  when  one  gov- 
ernment has  the  power  to  tax  another,  the  one 
liable  to  be  taxed  is  necessarily  subordinate  to 
the  one  which  has  the  power  to  tax.  Accord- 
ing to  the  theory  which  he  is  bound  to  main- 
tain, it  follows  inevitably  that  we  do  not  live 
under  a  complex  system  of  state  and  Federal 
governments,  each  independent  within  its 
sphere;  but  that  the  continued  existence  of  the 
states  depends  upon  the  moderation  and  for- 
bearance of  the  United  States,  in  the  exercise 
of  its  taxing  powers. 

The  decisions  already  cited  conclusively  prove 
that  the  right  of  tl\,e  state  to  exist  as  a  body 
politic,  to  have  a  government  with  executive, 
I^islative,  and  judicial  departments,  to  Ifave 
state  offices  filled  and  their  duties  performed, 
does  not  depend  on  the  will  or  forbearance  of 
Congress.  But  if  state  offices  or  their  emolu- 
ments are  taxable  at  all  by  the  Federal  govern- 
ment, that  taxation  may  be  carried  to  the  point 
of  destruction.  To  admit  the  principle  is  to 
admit  the  power  of  Congress  to  tax  every  state 
government  out  of  existence. 

In  Veazie  Bk.  v.  Fenno,  8  Wall.  547,  19  L.  ed. 
487,  it  was  conceded  by  a  majority  of  the  court 
that  "the  reserved  rights  of  the  states,  such  as 
the  right  to  pass  laws,  to  give  effect  to  laws 
through  executive  action;  to  administer  justice 
through  the  courts,  and  to  employ  all  necessary 
agencies  for  legitimate  purposes  of  state  gov- 
ernment, are  not  proper  subjects  of  the  taxing 
power  of  Congress.**  The  minority  of  the  court) 
expressed  themselves  as  follows:  "This  taxa- 
tion of  the  powers  and  faculties  of  the  state 
governments  which  are  essential  to  their  sov- 
ereignty, and  to  the  efficient  and  independent 
management  and  administration  of  their  inter- 
nal affairs,  is  for  the  llrst  time  advanced  as  an 
attribute  of  Federal  authority.  It  finds  no 
support  or  coimtenance  in  the  early  history  of 
the  government,  or  in  the  opinions  of  the  il- 
lustrious statesmen  who  founded  it.  These 
statesmen  scrupulously  abstained  from  any  en- 
croachment upon  the  reserved  rights  of  the 
states;  and,  within  these  limits,  sustained  and 
supported  them  as  sovereign  states.*'  The  divi- 
sion of  opinion  among  the  members  of  the  court 
seems  to  have  relate  solely  to  the  character 
of  the  particular  tax,  the  validity  of  which  was 
contested,  viz.,  a  tax  on  the  circulation  of 
banks  incorporated  by  state  legislation.  Ap- 
parently there  was  entire  unanimity  in  recog- 
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nuAng,  as  an  indisputable  principle  of  consti- 
tutional law,  the  exemption  of  the  reserved 
powers  of  the  states  from  impairment  by  taxa- 
tion. If  any  such  principle  exists,  surely  the 
present  case*  falls  fully  within  its  scope. 

No  valid  distinction  can  be  drawn  between 
the  taxation  of  an  office,  itself,  eo  nomine,  and 
the  taxation  in  a  general  assessment,  upon  in- 
comes of  the  salary  or  emoluments  of  an  office, 
which  are  the  le^l  compensation  for  the  per- 
formance of  official  duties,  and  are  presumed 
to  be  only  such  adequate  remuneration  as  is 
requisite  to  secure  the  services  of  a  competent 
incumbent.  In  each  case  it  is  held  to  be  a 
fatal  objection  to  the  power  to  lay  such  a  tax; 
that  if  admitted  to  exist  at  all,  there  can  be  no 
limit  to  the  extent  to  which  the  imposition  may 
be  carried.  The  office  taxed  exists  only  at  the 
mercy  of  the  taxing  power. 

The  taxes  adjudged  invalid  in  Weston  v. 
Charleston,  2  Pet.  449,  and  in  Dobbins  v.  Erie 
Co.  supra^  were  income  taxes,  and  this  point 
was  fully  discussed  in  each  of  those  cases.  The 
same  distinction  was  again  brought  before  the 
court  in  Bank  of  Commerce  v.  N.  T,  City,  2 
Black,  630,  17  L.  ed.  454. 

In  that  case,  as  it  had  been  imiformly  before, 
the  distinction  was  rejected  as  untenable,  al- 
though it  had  been  sustained  by  the  court  of 
appeals,  23  N.  Y.  192.  It  is,  therefore,  be- 
lieved to  be  unnecessary,  in  the  present  state  of 
the  authorities,  to  re-open  its  discussion.  An 
income  tax,  assessed  in  general  terms,  dimin- 
ishes the  compensation  of  a  public  officer,  just 
as  effectually  as  if  specifically  imposed  on  his 
office.  The  fatal  difficulty  remains,  that  the 
power  of  one  government  to  tax  in  any  way 
the  functions,  instrumentalities  or  revenues  of 
another,  or  the  compensation  paid  by  another 
government  to  its  public  officers,  is  wholly  in- 
compatible with  any  power  of,  self-preserva- 
tion or  right  of  independent  existence  on  the 
part  of  the  government  liable  to  such  taxation. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  district  of  Massa- 
chusetts. 

Day,  the  plaintiff  in  the  court  below  and 
defendant  in  error,  brought  a  suit  against  Buf- 
fington,  collector  of  the  internal  revenue,  to 
recover  back  $61.51  and  interest,  assessed  up- 
on his  salary  in  the  years  1866  and  1867,  as 
judge  of  the  court  of  probate  and  insolvency 
for  the  county  of  Barnstable,  state  of  Massa- 
chusetts, paid  under  protest.  The  salary  is 
fixed  by  law,  and  payable  out  of  the  treasury 
of  the  state.  The  case  was  submitted  to  the 
court  below  on  an  agreed  statement  of  facts, 
and  upon  which  judgment  was  rendered  for  the 
plaintiff.  It  is  now  here  for  re-examination. 
It  presents  the  question,  whether  or  not  it  is 
competent  for  Congress,  under  the  Constitution 
of  the  United  States,  to  impose  a  tax  upon  the 
salary  of  a  judicial  officer  of  a  state. 

In  the  case  of  Dobbins  v.  Erie  Co.  16  Pet. 
435,  it  was  decided  that  it  was  not  competent 
for  the  legislature  of  a  state  to  levy  a  tax 
upon  the  salary  or  emoluments  of  an  officer  of 
the  United  States.  The  decision  was  placed 
mainly  upon  the  ground  that  the  officer  was  a 
means  or  instrumentality  employed  for  carry- 
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ing  into  effect  some  of  the  legitimate  powers  of 
the  government,  which  could  not  be  interfered 
123*]  "with  by  taxation  or  otherwise  by  the 
states,  and  that  the  salary  or  compensation  for 
the  service  of  the  officer  was  inseparably  con- 
nected with  the  office;  that  if  the  officer,  as 
such,  was  exempt,  the  salary  assigned  for  his 
support  or  maintenance  while  holding  the  office, 
was  also,  for  like  reasons,  equally  exempt. 

The  cases  of  McCulloch  v.  Md.  4  Wheat.  316, 
and  Weston  v.  Charleston,  2  Pet.  449,  were 
referred  to  as  settling  the  principle  that  gov- 
erned the  case,  namely:  "that  the  state  gov- 
ernments cannot  lay  a  tax  upon  the  constitu- 
tional means  employed  by  the  government  of 
the  Union  to  execute  its  constitutional  powers. 
The  soundness  of  this  principle  is  happily  il- 
lustrated by  the  Chief  Justice  in  McCulloch  v. 
Md.  "If  the  states,"  he  observes,  "may  tax 
one  instrument  employed  by  the  government  in 
the  execution  of  its  powers,  they  may  tax 
any  and  every  other  instrument.  They  may 
tax  the  mail ;  they  may  tax  the  mint ;  they  may 
tax  patent  rights;  they  may  tax  judicial  proc- 
ess; they  may  tax  all  the  means  employed  by 
the  government  to  an  excess  which  would  defeat 
all  the  ends  of  the  government."  "This,"  he  ob- 
serves, "was  not  intended  by  the  American 
people.  They  did  not  design  to  make  their  gov- 
ernment dependent  on  the  states."  Again,  p. 
427,  "That  the  power  of  taxing  it  (the  bank) 
by  the  states  may  be  exercised  so  far  as  to  de- 
stroy it,  is  too  obvious  to  be  denied."  And, 
in  Weston  v.  Charleston,  he  observes:  "If  the 
right  to  impose  the  tax  exists,  it  is  a  ri^ht 
which,  in  its  nature,  acknowledges  no  limits. 
It  may  be  carried  to  any  extent  within  the  jur- 
isdiction of  the  state  or  corporation  which  im- 
poses it  which  the  will  of  each  state  and  cor- 
poration may  prescribe." 

It  is  conceded  in  the  case  of  McCulloch  v.  Md. 
that  the  power  of  taxation  by  the  states  was 
not  abridged  by  the  grant  of  a  similar  power 
to  the  government  of  the  Union;  that  it  was 
retained  by  the  states,  and  that  the  power  is  to 
be  concurrently  exercised  by  the  two  govern- 
ments; and  also  that  there  is  no  express  con- 
stitutional prohibition  upon  the  *states  [*124 
against  taxing  the  means  or  instrumentalities 
of  the  general  government.  But,  it  was  held, 
and  we  agree  properly  held,  to  be  prohibited  by 
necessary  implication;  otherwise,  the  states 
might  impose  taxation  to  an  extent  that  would 
impair,  if  not  wholly  defeat,  the  operations  of 
the  Federal  authorities  when  acting  in  their  ap- 
propriate sphere. 

These  views,  we  think,  abundantly  establish 
the  soundness  of  the  decision  of  the  case  of 
Dobbins  v.  Erie  Co.  supra,  which  determined 
that  the  states  were  prohibited,  upon  a  proper 
construction  of  the  Constitution,  from  taxing 
the  salary  or  emoluments  of  an  officer  of  the 
government  of  the  United  States.  And  we  shall 
now  proceed  to  show  that,  upon  the  same  con- 
struction of  that  instrument,  and  for  like  rea- 
sons, that  government  is  prohibited  from  tax- 
ing the  salary  of  the  judicial  officer  of  a  state. 

It  is  a  familiar  rule  of  construction  of  the 
Constitution  of  the  Union,  that  the  sovereign 
powers  vested  in  the  state  governments  by  their 
respective  constitutions,  remained  unaltered 
and  unimpaired  except  so  far  as  they  were 
granted  to  the  government  of  the  United  States. 
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That  the  intention  of  the  framers  of  the  Con- 
stitution in  this  respect  might  not  be  misunder- 
stood this  rule  of  interpretation  is  expressly 
declared  in  the  10th  article  of  the  Amendments, 
namely:  "The  powers  not  delegated  to  the 
United  States  are  reserved  to  the  states  re- 
spectively, or  to  the  people."  The  government 
of  the  United  States,  therefore,  can  claim  no 
powers  which  are  not  granted  to  it  by  the  Con- 
stitution, and  the  powers  actually  granted  must 
be  such  as  are  expressly  given,  or  given  by  nec- 
essary implication. 

The  general  government,  and  the  states,  al- 
though both  exist  within  the  same  territorial 
limits,  are  separable  and  distinct  sovereignties, 
acting  separately  and  independently  of  each 
other,  within  their  respective  spheres.  The 
former,  in  its  appropriate  sphere,  is  supreme; 
but  the  states  within  the  limits  of  their  powers 
not  granted;  or,  in  the  language  of  the  10th 
Amendment,  "reserved,"  are  as  independent  of 
the  general  government  as  that  government 
within  its  sphere  is  independent  of  the  states. 
125*]  •Tlie  relations  existing  between  the 
two  governments  are  well  stated  by  the  present 
Chief  Justice  in  the  case  of  Lane  Co.  v.  Oregon, 
7  Wall.  76,  19  L.  ed.  104.  "Both  the  states  and 
the  United  States,"  he  observed,  "existed  before 
the  Constitution.  The  people,  through  that  in- 
strument, established  a  more  perfect  union,  by 
substituting  a  national  government,  acting  witn 
ample  powers  directly  upon  the  citizens,  instead 
of  the  confederate  government,  which  acted 
with  powers,  greatly  restricted,  only  upon  the 
states.  But,  in  many  of  the  articles  of  the  Con- 
stitution, the  necessary  existence  of  the  states, 
and  within  their  proper  spheres,  the  independ- 
ent authority  of  the  states  are  distinctly  recog- 
nized. To  tnem  nearly  the  whole  charge  of  in- 
terior regulation  is  committed  or  left ;  to  them, 
and  to  the  people,  all  powers,  not  expressly 
delegated  to  thie  national  government,  are  re- 
served." Upon  looking  into  the  Constitution 
it  will  be  found  that  but  a  few  of  the  articles 
in  that  instrument  could  be  carried  into  prac- 
tical eifect  without  the  existence  of  the  states. 

Two  of  the  great  departments  of  the  govern- 
ment, the  executive  and  legislative,  depend  up- 
on the  exercise  of  the  powers,  or  upon  the  peo- 
ple of  the  states.  The  Constitution  guarantees 
to  the  states  a  republican  form  of  government, 
and  protects  each  against  invasion  or  domestic 
violence.  Such  being  the  separate  and  inde- 
pendent condition  of  the  states  in  our  complex 
system,  as  recognized  by  the  Constitution,  and 
the  existence  of  which  is  so  indispensable,  that, 
without  them,  the  general  government  itself 
would  disappear  from  the  family  of  nations,  it 
would  seem  to  follow,  as  a  reasonable,  if  not  a 
necessary  consequence,  that  the  means  and  in- 
strumentalities employed  for  carrying  on  the 
operations  of  their  governments  for  preserving 
their  existence,  and  fulfilling  the  high  and  re- 
sponsible duties  assigned  to  them  in  the  Con- 
stitution, should  be  left  free  and  unimpaired; 
should  not  be  liable  to  be  crippled,  much  less 
defeated  by  the  taxing  power  of  another  gov- 
ernment, which  power  acknowledges  no  limits 
126*]  but  the  will  of  the  legislative  'body  im- 
posing the  tax.  And,  more  especially,  those 
means  and  instrumentalities  which  are  the  cre- 
ation of  their  sovereign  and  reserved  rights, 
one  of  which  is  the  estaolishment  of  the  1u<udal 
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department,  and  the  appointment  of  officers  to 
administer  their  laws.  Without  this  power, 
and  the  exercise  of  it,  we  risk  nothing  in  saying 
that  no  one  of  the  states,  under  the  form  of 
government  guaranteed  by  the  Constitution 
could  long  preserve  its  existence.  A  despotic 
government  might.  We  have  said  that  one  of 
the  reserved  powers  was  that  to  establish  a  ju- 
dicial department,  it  would  have  been  more  ac- 
curate, and  in  accordance  with  the  existing 
state  of  things  at  the  time,  to  have  said  the 
power  to  maintain  a  judicial  department.  All 
of  the  thirteen  states  were  in  the  possession  of 
this  power,  and  had  exercised  it  at  the  adoption 
of  the  Constitution;  and  it  is  not  prfstended 
that  any  ^ant  of  it  to  the  general  government 
is  found  m  that  instrument.  It  is,  therefore, 
one  of  the  sovereign  powers  vested  in  the  states 
by  their  constitutions  which  remained  unal- 
tered and  unimpaired,  and  in  respect  to  which 
the  state  is  as  independent  of  the  general  gov- 
ernment as  that  government  is  independent  of 
the  states. 

■  The  supremacy  of  the  general  government, 
therefore,  so  much  relied  on  in  the  argument 
of  the  counsel  for  the  plaintiff  in  error,  in  re- 
spect to  the  question  before  us,  cannot  be  main- 
tained. The  two  governments  are  upon  an 
equality,  and  the  question  is  whether  the  power 
"to  lay  and  collect  taxes"  enables  the  general 
government  to  tax  the  salary  of  a  judicial  of- 
ficer of  the  state,  which  officer  is  a  means  or  in- 
strumentality employed  to  carry  into  execu- 
tion one  of  its  most  important  functions,  the 
administration  of  the  laws,  and  which  concerns 
the  exercise  of  a  right  reserved  to  the  states. 
We  do  not  say  the  mere  circumstance  of  the 
establishment  of  the  judicial  department,  and 
the  appointment  of  officers  to  administer  the 
laws,  being  among  the  reserved  powers  of  the 
state,  disables  the  general  government  from 
levying  the  tax,  as  that  depends  upon  the  ex- 
press power  "to  lay  and  collect  taxes,"  but  it 
^  shows  that  it  is  an  original  inherent 
•power  never  parted  with,  and  in  re-  [*127 
spect  to  which  the  supremacy  of  that  govern- 
ment does  not  exist,  and  is  of  no  importance 
in  determining  the  question;  and  further,  that 
being  an  original  and  reserved  power,  and  the 
judicial  officers  appointed  under  it  being  a 
means  or  instrumentality  employed  to  carry  it 
into  effect,  the  right  and  necessity  of  its  unim- 
paired exercise,  and  the  exemption  of  the  of- 
ficer from  taxation  by  the  general  government, 
stand  upon  as  solid  a  ground  and  are  main- 
tained by  principles  and  reasons  as  cogent  as 
those  which  led  to  the  exemption  of  the  Fed- 
eral officer  in  Dobbins  v.  Erie  Co.  supra,  from 
taxation  by  the  states  for,  in  this  respect,  that 
is,  in  respect  to  the  reserved  powers,  the  state 
is  as  sovereign  and  independent  as  the  general 
government.  And  if  the  means  and  instru- 
mentalities employed  by  that  government  to 
carrj"  Into  operation  the  powers  granted  to  it 
are  necessarily,  and,  for  the  sake  of  self-pres- 
ervation, exempt  from  taxation  by  the  states, 
why  are  not  those  of  the  states  depending  upon 
their  reserved  powers,  for  like  reasons,  equally 
exempt  from  Federal  taxation?  Their  unim- 
paired existence  in  the  one  case  is  as  essential 
as  in  the  other.  It  is  admitted  that  there  is 
no  express  provision  in  the  Constitution  that 
prohibits  the  general  government  from  taxing 
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the  means  and  instrumentalities  of  the  states, 
nor  is  there  any  prohibiting  the  states  from 
taxing  the  means  and  instrumentalities  of  that 
government.  In  both  cases  the  exemption  rests 
upon  necessary  implication,  and  is  upheld  by 
the  great  law  of  self-preservation;  as  any  gov- 
ernment, whose  means  employed  in  conducting 
its  operations,  if  subject  to  the  control  of 
another  and  distinct  government,  can  exist 
only  at  the  mercy  of  that  government.  Of 
what  avail  are  these  means  if  another  power 
may  tax  them  at  discretion? 

But  we  are  referred  to  The  Veassie  Bk,  v.  Fen- 
no,  8  Wall.  533,  91  L.  ed.  482,  in  support  of 
this  power  of  taxation.  That  case  furnishes  a 
strong  illustration  of  the  position  taken  by  the 
Chief  Justice  in  UcCulloch  v.  Md.  supra,  name- 
ly, "that  the  power  to  tax  involves  the  power 
to  destroy." 

128*]  •The  power  involved  was  one  which 
had  been  exercised  by  the  states  since  the 
foundation  of  the  government  and  had  been, 
after  the  lapse  of  three  quarters  of  a  century, 
annihilated  from  excessive  taxation  by  the  gen- 
eral government,  just  as  the  judicial  office  in 
the  present  case  might  be,  if  subject,  at  all,  to 
taxation  by  that  government.  But  notwith- 
standing the  sanction  of  this  taxation  by  a  ma- 
jority of  the  court,  it  is  conceded,  in  the  opin- 
ion, that  "the  reserved  rights  of  the  states, 
such  as  the  right  to  pass  laws;  to  give  effect 
to  laws  through  executive  action ;  to  administer 
justice  through  the  courts,  and  to  employ  all 
necessary  agencies  for  legitimate  purposes  of 
state  government,  are  not  proper  subjects  of 
the  taxing  power  of  Congress.  This  conces- 
sion covers  the  case  before  us,  and  adds  the  au- 
thority of  this  court  in  support  of  the  doctrine 
which  we  have  endeavored  to  maintain. 

The  judgment  of  the  court  below  is  affirmed. 

Mr.  Justice  Bradlej,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in  this 
ease,  because  it  seems  to  me  that  the  general 
ffovemment  has  the  same  power  of  taxing  the 
mcome  of  officers  of  the  state  governments  as 
it  has  of  taxing  that  of  its  own  officers.  It  is 
the  common  government  of  all  alike;  and  every 
citizen  is  presumed  to  trust  his  own  government 
in  the  matter  of  taxation.  No  man  ceases  to  be 
a  citizen  of  the  United  States  by  being  an  of- 
ficer under  the  state  government.  I  cannot 
ac^e  to  the  doctrine  that  the  general  govern- 
ment is  to  be  regarded  as  in  any  sense  foreign 
or  antagonistic  to  the  state  governments,  their 
officers,  or  people;  nor  can  I  agree  that  a  pre- 
sumption can  be  admitted  that  the  general  gov- 
ernment will  act  in  a  manner  hostile  to  the  ex- 
istence or  functions  of  the  state  governments, 
which  are  constituent  parts  of  the  system  or 
body  politic  forming  the  basis  on  which  the 
general  government  is  founded.  The  taxation 
by  the  state  governments  of  the  instruments 
eronloyed  by  the  general  government  in  the  ex- 
ercise of  its  powers  is  a  very  different  thing. 
Such  taxation  involves  an  interference  with  the 
129*]  powers  of  •a  government  in  which  other 
^tes  and  their  citizens  are  equally  interested 
with  the  state  which  imposes  the  taxation.  In 
my  judgment,  the  limitation  of  the  power  of 
taxation  in  the  general  government,  which  the 
present  decision  establishes,  will  be  found  very 
difficult  to  control.  Where  are  we  to  stop  in 
11  Wall. 


enumerating  the  functions  of  the  state  govern- 
ments which  will  be  interfered  with  by  Federal 
taxation  ?  If  a  state  incorporates  a  railroad  to 
carry  out  its  purposes  of  internal  improvement, 
or  a  bank  to  aid  its  financial  arrangements,  re- 
serving, perhaps,  a  percentage  on  the  stock  or 
profits,  for  the  supply  of  its  own  treasury,  will 
the  bonds  or  stock  of  such  an  institution  be  free 
from  Federal  taxation?  How  can  we  now  tell 
what  the  effect  of  this  decision  will  be?  I  can- 
not but  regard  it  as  founded  on  a  fallacy,  and 
that  it  will  lead  to  mischievous  consequences. 
I  am  as  much  opposed  as  anyone  can  be  to  any 
interference  by  the  general  government  with 
the  j\ist  powers  of  the  state  governments.  But 
no  concession  of  any  of  the  just  powers  of  the 
general  government  can  easily  be  recalled.  I, 
therefore,  consider  it  my  duty  to  at  least  re- 
cord my  dissent  when  such  concession  appears 
to  be  made.  An  extended  discussion  of  the 
subject  would  answer  no  useful  purpose. 


THE  SHIP  SAPPHIRE,  etc.,  G.  G.  Truefant 
and  J.  R.  Tibbetts,  Claimants,  Appts, 

V. 

NAPOLEON  III.,  Emperor  of  the  French. 
(See  S.  C.  **The  Sapphire,"  11  Wall.  164-171.) 

Foreign  sovereigns  may  prosecute  in  our  courts 
— suit  not  abated  by  deposition — damages  di- 
vided in  collision. 

*1.  A  foreign  sovereign  can  bring  a  civil  suit  in 
the  courts  of  the  United  States. 

2.  A  claim  arising  by  virtue  of  being  such  sover- 
eign (such  as  an  injury  to  a  public  ship  of  war)  is 
not  defeated,  nor  does  suit  therefor  abate,  by  a 
change  of  the  person  of  the  sovereign.  Such  change, 
if  necessary,  may  be  suggested  on  the  record. 

3.  If  an  injury  to  any  party  could  be  shown  to 
arise  from  a  continuation  of  the  proceedings,  after 
a  change  in  the  person  of  the  sovereign,  the  court, 
in  its  discretion,  would  take  order  to  prevent  such 
a  result. 

4.  If  a  vessel  at  anchor  in  a  gale  could  avoid  a 
collision  threatened  by  another  vessel,  and  does  not 
adopt  the  means  for  doing  so,  she  is  a  participant 
in  tho  loss,  and  must  abide  the  loss  with  the  other 
vesseL 

[No.  132.] 

Argued  Feb.  17,  1871,    Decided  Apr.  5,  1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr,  C\  B.  Goodrioliy  for  appellants: 
The  sovereign  of  a  country,  the  public  rights 
or  property  of  which  have  been  destroyed  or  in- 
jured by  a  citizen  of  another  country,  cannot 
maintain  suit  against  such  citizen  in  the  judi- 
cial tribimals  of  the  country  to  which  such  citi- 
zen belongs,  to  recover  compensation  for  the  in- 
jury. The  remedy  and  the  only  remedy  of  the 
foreign  sovereign  is  by  diplomatic  correspond- 

*Headnotes  by  Mr.  Justice  Bradley. 

Note. — Suite  hy  a  foreign  government  or  sover- 
eign; when  either  can  be  made  defendant. 

The  authority  of  a  foreign  government  to  sue 
in  the  courts  of  Ent^laud  is  fully  established.  Na- 
bob of  Carnatic  v.  East  India  Co.  1  Ves.  371 :  Bar- 
clay V.  Russell,  3  Yes.  431 ;  Huilet  v.  King  of  Spain, 
2  Bligh,  N.  S.  31.  1  Dow  &  CI.  169 ;  1  CI.  &  Fin. 
333 ;  King  of  Spain  v.  Machado,  4  Russ.  225 ;  Unit- 
ed States  of  America  v.  Wagner.  2  L.  R.  Ch.  582 ; 
85  L.  J.  Cb.  624 ;  Emperor  of  Austria  v.  Kossuth.  2 

127 


164-171 


Supreme  Couet  of  the  United  States. 


Dec.  Tebic, 


ence  and  arrangement  between  the  two  coun- 
tries. 

The  case  before  the  court  illustrates  the  pro- 
priety of  the  principle  and  reason  upon  which 
the  position  is  taken.  The  claimants  cannot 
call  upon  Napoleon,  to  answer  interrogatories, 
upon  oath,  under  the  admiralty  rule  which  re- 
quires libelants  to  answer.  The  owners  of  the 
Sapphire,  in  their  answer,  say  that  the  collision 
was  caused  by  the  fault  of  the  French  transport. 
If  this  be  true,  they  cannot  obtain  a  warrant  for 
the  arrest  of  a  vessel  belonging  to  the  Navy  of 
France,  which  is  in  our  harbor  in  the  charge  of 
a  lieutenant. 

•  Duke  of  Brunaioick  v.  King  of  Hanover,  6 
Beav.  1,  2  H.  of  L.  Cas.  1;  Bullet  v.  King  of 
Spain,  1  Dow.  &  CI.  169,  1  CI.  &  F.  333;  Prio- 
leau  v.  C  8.,  L.  R.  2  Eq.  Cas.  659. 

Tlie  cases  cited  say  that  a  foreign  sovereign, 
by  the  institution  of  a  suit,  submits  to  the  ju- 
risdiction of  the  court  devested  of  his  sovereign 
rights;  must  answer  to  a  cross-bill,  upon  oath; 
make  discovery  or  put  some  one  forward  as 
party  to  the  suit  who  can.  This  shows  that 
his  sovereign  rights  cannot,  with  propriety,  be- 
come the  subject  of  a  suit. 

Brown  v.  Duchesne,  19  How.  183,  15  L.  ed. 
695. 

This  shows  that  the  French  transport  is  not 
liable  to  arrest. 

The  Exchange  v.  McFaddon,  7  Cranch,  116; 
King  of  Spain  v.  Oliver,  2  Wash.  (C.  C.)  431; 
The  Pizarro  v.  Matthias,  10  N.  Y.  Leg.  Obs. 
97;  The  Athol,  1  W.  Rob.  374. 

The  Constitution  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  all 
cases,  in  law  and  equity,  between  a  state  and 
the  citizens  thereof,  and  foreign  states,  citizens, 
and  subjects.  By  an  amendment  it  is  provided, 
that  "the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States,  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign 
state." 


If  these  provisions  are  construed  literally,  % 
foreign  state  or  sovereign,  if  permitted  to  sue 
in  any  case,  may  sue  a  state  of  the  Union,  by 
original  process  from  the  Supreme  Court  of  the 
United  States.  This  result  can  be  avoided,  only 
by  holding  that  a  foreign  state  or  sovereign 
cannot  maintain  a  suit,  in  any  court  of  the 
United  States,  or  of  any  one  of  the  several 
states,  to  enforce  a  sovereign,  or  public  right, 
either  of  property  or  of  contract.  In  the  early 
English  cases,  it  seems  to  have  been  taken  for 
granted,  that  a  foreign  sovereign  might  sue  or 
be  sued  in  the  courts  of  England.  This  theory 
is  impracticable  and  inconsistent  with  the  char- 
acter and  harmony  which  should  pervade  and 
control  the  intercourse  of  nation  with  nation. 
The  error  of  the  English  theory  is  manifest  from 
the  condition  and  embarrassment  to  which  it 
brought  the  court,  in  the  case  of  Prioleau.  In 
all  the  cases  which  have  been  before  the  English 
courts,  it  has  been  conceded  that  a  foreign  sov- 
ereign could  not  be  sued  for  any  act  or  matter, 
right  or  wrong,  growing  out  of  the  exercise  of 
his  sovereign  prerogatives.  Upon  principle  it  is 
submitted  that  it  is  equally  clear  that  a  foreign 
sovereign  or  state  should  not  be  allowed  to  en- 
force sovereign  rights,  or  obtain  redress  for  an 
injury  thereto,  by  suit  against  a  private  citizen, 
by  whom  such  rights  may  nave  been  invaded,  or 
by  whom  the  injury  may  have  been  produced. 

Messrs,  C.  Ciuiliins  and  Milton  Andros,  for 
appellee: 

1.  In  Great  Britain  the  right  of  a  foreign 
government,  whether  monarchical  or  republican, 
CO  sue,  in  any  and  all  the  courts  of  that  King- 
dom, is  now  and  always  has  been  recognized, 
and  even  with  the  assertion  or  admission  that 
the  denial  of  such  right  would  afford  just  cause 
of  war  to  the  aggrieved  foreign  government. 

2.  The  same  right  is  recogniz^  by  the  tribu- 
nals of  Continental  Europe  and  especially  by 
France,  on  behalf  of  the  United  States. 

3.  Expositors  of  the  law  of  nations  unani- 
mously declare,  as  the  rule  of  all  the  countries 
belonging  to  the  great  Christian  republics  of 


GIff.  628;  7  Jur.  N.  S.  483;  4  L.  T.  N.  S.  274; 
aff'd,  7  Jur.  N.  S.  639 ;  30  L.  J.  Ch.  690 ;  9  W.  K. 
712 :  4  L.  T.  N.  S.  494 ;  3  DeQ.  F.  &  J.  217. 

The  Constitution  of  U.  S.,  art.  3,  S  2,  authorizes 
suit  by  foreign  government  in  U.  S.  court. 

In  New  York  tnis  right  has  also  been  clearlj  set- 
tled by  the  courts.  Republic  of  Mexico  v.  Aran- 
golz,  5  Duer,  634,  11   How.  Pr.  576. 

The  restriction  to  this  right  Is  that  the  foreign 

fovemment  should  be  an  Independent  and  ac- 
nowledged  sovereignty  and  the  two  governments 
at  peace  with  each  other.  Republic  of  Mexico  v. 
Arangolz,  cited  above,  and  City  of  Berne,  In  Swit- 
zerland, V.  Bank  of  England,  9  Ves.  347 ;  Bolder  v. 
Bank  of  England,  10  Ves.  353 ;  Dolder  v.  Lord 
Huntington,  11  Ves.  283. 

A  sovereign  state  or  government  cannot  be  sued 
In  the  courts  of  another  state  or  government.  It 
may  be  made  defendant.  The  Joinder  in  such 
case  Is  a  mere  Invitation  to  appear,  and.  If  disre- 
garded, is  a  nullity.  Manning  v.  Nicaragua  and 
The  A.  T.  Co.  14  How.  517 ;  Duke  of  Brunswick  v. 
King  of  Hanover,  24  H.  L.  Ca.  1 :  De  Haber  v. 
Queen  of  Portugal ;  Wandsworth  v.  Queen  of  Spain, 
16  .Tur.  164  :  20  L.  J.  U.  B.  488 ;  17  Q.  B.  171. 

Where  a  sovereign  or  a  foreign  country  has  been 
displaced  by  a  usurping  government  de  facto,  upon 
his  restoration  to  authority  he  succeeds  to  all  the 
rights  of  the  usurping  government  and  to  its  pub- 
lic property,  and  Is  the  proper  person  to  sue  In  re- 
spect to  it.  United  States  of  America  v.  Prioleau, 
11  Jur.  N.  S.  792 ;  35  L.  J.  Ch.  7 ;  13  W.  R.  1062 ; 
18  L.  T.  N.  S.  ft2. 

For  a  minister  cannot  ave  In  bis  c"!  »»"'--  'n 
respecf:  to  his  sovereini's  property.  Baron  Pen* 
edo  v.  Johnson,  29  L.  T.  N.  S.  452 ;  22  W.  U.  104. 
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An  action  in  rem  being  an  indirect  method  of  Im- 
pleading the  owner  cannot  be  brought  against  the 
property  of  a  foreign  sovereign.  The  Immunity  of 
a  public  ship  Is  not  lost  by  her  being  used  partially 
and  subordlnately  for  trading  purnoses.  The  Parle- 
ment  Beige,  5  L.  R.  P.  Div.  197;  42  L.  T.  N.  S. 
273  ;  28  W.  R.  642. 

Foreign  sovereign  cannot  be  served  with  writ  or 
process.  These  are  two  apparent  exceptions:  (1) 
When  the  sovereign  comes  Into  court  as  plaintiff, 
defendant  may  assert  a  counter  claim  or  bring 
cross-action  that  complete  Justice  may  be  done; 
(2)  where  both  plaintiff  and  a  foreign  sovereign 
have  claims  on  funds  in  a  third  person^s  hands,  the 
foreign  sovereign  or  state  may  be  Joined  as  defend- 
ant, so  he  may  assert  his  claim  to  the  funds. 
Strousberg  v.  Costa  Rica,  44  L.  T.  N.  S.  199 ;  29 
W.  R.  125 ;  Republic  of  Costa  Rica  v.  Brlanger, 
Law  Rep.  1  Ch.  Div.  171. 

A  person  Is  not  liable  to  suit  in  this  country  for 
acts  done  by  him  as  sovereign  of  another  nation 
even  though  he  has  ceased  to  be  such  sovereign. 
Hatch  V.  Baoz,  7  Hun,  596. 

Suit  by  a  foreign  state  may  be  stayed  till  It  name 
a  person  to  be  made  defendant  In  a  cross-action  for 
the  purpose  of  making  upon  oath  the  discovery  re- 
quired. Republic  of  Peru  v.  Weguelin.  13  Moak's 
Eng.  R.  679;  Law  Rep.  20  Eq.  Ca.  140;  United 
States  of  America  v.  Wagner,  Law  Rep.  2  Ch.  582. 

Courts  have  no  power  nor  authority  over  foreign 
governments  nor  their  property ;  notwithstanding 
such  property  Is  within  our  territorial  limits,  as 
funds  in  the  hands  of  agents.  Leavitt  v.  Dabney, 
37  How.  Pr.  264 ;  7  Rob.  350 ;  3  Abb.  Pr.  N.  S.  469. 
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of  decisions  in  trials  at  common  law  in  the 
courts  in  the  United  States. 

By  the  Code  of  Louisiana,  bills  and  notes 
are  prescribed  by  five  years  reckoning  from 
their  maturity. 

This  prescription  is  peculiar,  for  it  runs 
against  minors  and  interdicted  persons,  and 
also  against  persons  residing  out  ox  thf  state. 

Arts.  3505,  3506. 

There  is  a  marked  distinction  between  this 
and  the  stat.  of  21  Jac.  1,  which  specially 
save^  the  rights  of  such  persons. 

A  fixed  and  received  construction  by  a  state 
in  its  own  courts  makes  a  part  of  the  statute 
law,  and  must  be  considered  as  final  by  the  Su- 
preme Court. 

Shelby  y.  Ouy,  11  Wheat.  361;  Oreene  ▼. 
Neal,  6  Pet.  298. 

Counting  five  years  from  the  maturity  of  the 
notes,  brings  us  to  February,  1866.  From  the 
close  of  the  war  to  this  latter  period,  there  was 
still  nine  months  in  which  the  parties  could 
have  brought  their  suit.  This  they  did  not 
avail  themselves  of,  but  took  their  first  action 
three  years  after  the  termination  of  the  war. 

In  Babel  t.  Paurciau,  20  La.  Ann.  131,  Feb- 
ruary term,  1868,  the  supreme  court  of  Loui- 
siana says:  "On  30th  January,  1866,  the  pre- 
scription on  the  note  would  have  expired;  but 
of  this  time  there  were  two  years,  during  which 
judicial  action  was  suspended  in  the  parish 
where  defendant  resided,  and  we  are  now  to  de- 
termine whether  the  plaintiff,  having  failed  to 
sue  within  five  years,  although  there  was  no 
impediment  during  the  last  six  months  of  the 
legal  delay,  his  action  subsequently  instituted 
is  not  prescribed." 

After  a  full  discussion  and  a  learned  argu- 
ment by  a  former  chief  justice,  on  a  motion 
for  rehearing,  the  court  decided  that  the  maxim, 
contra  tion  valentem  agere  nulla  currit  pra- 
scriptio,  could  not  be  invoked  to  relieve  the  note 
from  the  effect  of  prescription;  that  the  maxim 
has  no  application  to  the  prescription  of  bills 
and  notes,  when  suit  might  have  oeen  brought 
before  prescription  obtained. 

This  decision  was  reaffirmed  in  Durben  v. 
Spiller,  20  La.  Ann.  219;  Payne  v.  Douglass ^  20 
La.  Ann.  280;  Durand  v.  Eienn,  20  La.  Ann. 
345 ;  Marcy  v.  Steele,  20  La.  Ann.  413;  Norwood 
V.  Mills,  20  La.  Ann.  422;  Lemon  v.  West,  20 
La.  Ann.  427;  Watts  v.  Bradley,  20  La.  Ann. 
523 ;  Schlenker  v.  Taliferro,  20  La.  Ann.  665. 

These  decisions  are  founded  on  the  authority 
of  eminent  civilians,  who  have  commented  on 
the  Code  Napoleon,  from  which  the  Louisiana 
Code  is  derived. 

Messrs.  8.  M.  Jobmaon  and  C.  F.  Peok, 
for  defendants  in  error: 

The  plaintiffs  in  the  court  below  did  institute 
suit,  by  the  defendant's  own  admission  May  4, 
1868,  on  the  same  cause  of  action;  nor  does  it 
appear  by  any  act  of  theirs  that  that  suit  was 
discontinued. 

It  is  proper  to  observe  that  Louisiana  was 
long  under  the  dominion  of  Spain,  and  in  its 
Civil  Code  has  adopted  the  Roman  law.  Prop- 
erly speaking,  it  has  no  statute  of  limitation, 
but  has  adopted  in  its  stead  the  law  of  prescrip- 
tion, which  differs  from  the  American  and  En- 
glish laws  in  this:  that  while  those  statutes 
only  bar  the  remedy,  without  extinguishing  the 
11  Wall. 


right,  the  law  of  prescription  of  Louisiana,  as 
of  Spain,  bars  botn  remedy  and  right. 

Prescription  is  a  manner  of  acquiring  proper- 
ty or  of  discharging  debts  by  the  effect  of  time. 
Civil  Code,  art.  3420. 

Whether  the  circuit  court  of  the  United 
States  was  boimd  to  follow  the  supreme  court 
of  Louisiana  upon  the  law  of  prescription  of 
the  state  of  Louisiana,  is  certainly  a  grave  ques- 
tion, imder  the  peculiar  circumstances  of  this 
case. 

By  the  ad  of  Feb.  5,  1867,  14  SUt  at  L.  385, 
power  is  given  to  this  court  in  certain  cases  to 
re-examine,  reverse  or  affirm  the  final  judg- 
ments of  the  highest  courts  of  any  state ;  and  it 
is  expressly  provided  that  whenever  the  high- 
est court  of  any  state  shall  affirm  the  validity 
of  a  statute  of,  or  an  authority  exercised  under, 
any  state,  which  "are  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  United  States," 
this  court  may  re-examine,  reverse,  or  reaf- 
firm such  judgment. 

The  34th  section  of  the  judiciary  act  of  1789, 
1  Stat,  at  L.  85,  is  referred  to,  and  it  is  claimed 
that  the  Supreme  Court  of  the  United  States  is 
bound  to  follow  the  rules  of  construction  of  the 
state  courts,  upon  questions  arising  under  state 
laws. 

The  question  presented  here,  in  no  practical 
sense,  involves  tne  construction  of  the  law  of 
prescription;  but  it  is  whether  that  law  was  a 
valid  law  during  the  war;  whether  the  acts  of 
the  state  and  the  United  States  did  not  operate 
ipso  facto,  to  suspend  the  law  during  the  war. 
Tlie  defendants  in  error  here  insist  that  bj 
virtue  of  the  decision  of  this  court  in  the  case 
of  Hanger  v.  Abbott,  reported  in  6  Wall.  632, 
18  L.  ed.  939,  they  have  a  right  to  claim  that 
prescription  was  so  suspended. 

Inter  arma  silent  leges  is  the  rule  which  ap- 
plied to  the  state  from  1861  to  1865.  The  stat- 
ute of  prescription  pleaded  by  the  defendant  in 
the  court  below,  was  inoperative  as  against  the 
plaintiffs,  who  resided  in  New  York  when  the 
notes  matured,  and  during  the  whole  period  of 
the  war. 

Bailey  v.  Jackson,  16  Johns.  214;  Wheat. 
541,  546;  1  Kent,  67,  68;  Hanger  v.  Abbott, 
supra, 

Mr.  Justice  Swayne,  speaking  of  adverse  de- 
cisions of  the  state  courts,  and  the  power  and 
duties  of  this  court,  in  respect  to  cases  arising 
under  the  25th  section  of  the  judiciary  act  of 
1789,  says: 

"This  duty  carries  with  it  investigation,  re- 
flection and  the  exercise  of  judgment.  It  can- 
not be  performed  on  our  part  by  blindly  follow- 
ing in  the  footsteps  of  others,  and  substituting 
their  judgment  for  our  own. 

"In  all  the  cases  brought  here  under  the  25th 
section  of  the  judiciary  act,  this  court  has  never 
hesitated  to  determine  for  itself  the  construc- 
ti6n  and  effect  of  any  statute  of  a  state  brought 
here  under  review,  without  reference  to  previ- 
ous adjudications  of  the  highest  court  of  the 
state  upon  this  subject." 

Butz  V.  Muscatine,  8  Wall.  575,  19  L.  ed.  490. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Statutes  of  limitations  exist  in  all  the  states, 
and  with  few  exceptions  they  have  been  copied 
from  the  one  brought  here  by  our  ancestors  in 
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the  continent  as  to  what  circumstances,  if  any, 
suffice  to  subj^  the  property  of  a  foreign  sov- 
erei^  and,  as  incidental  thereto,  his  person, 
nominally,  to  the  local  jurisdiction. 

But  no  question  has  been  made  as  to  the  right 
of  a  foreign  sovereign  or  state  to  sue. 

It  suffices  to  say,  as  to  those  countries,  that 
France  has  admitted  the  United  States  as  plain- 
tiff in  her  judicial  tribimals  against  sundry  per- 
sons, subjects  or  citizens  of  France,  to  recover 
compensation  for  the  injury  done  by  such  per- 
sons to  the,  American  government. 

U,  8.  V.  Arman  (Cour  Imperiale). 

II.  The  law  of  nations. 

It  would  be  superfluous  to  make  any  citations 
of  this  class.  It  suffices  to  refer  to  Phillim. 
Com.  Int.  Law,  §§  109-113. 

The  plaintiff's  own  brief  shows  that  at  a  very 
early  day  the  right  of  a  foreign  government  £o 
sue  here  was  recognized  by  the  courts  of  the 
United  States. 

The  King  of  Spain  v.  Oliver,  2  Wash.  (CO.) 
431. 

It  seems  strange  to  find  the  plaintiff's  coun- 
sel suggesting  .constitutional  objections  to  the 
exercise  of  this  right,  in  the  presence  of  the 
fact  of  the  right  being  expressly  accorded  by 
the  Constitution.    Art.  3,  §  2. 

No  inconvenience  can  stand  in  the  way  of  the 
unequivocal  provision  of  the  Constitution. 

Mi*.  Justice  Bradlej  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  district  of  California. 
It  is  a  case  of  collision  between  the  American 
ship  Sapphire  and  the  French  transport  Eury- 
ale,  which  took  place  in  the  harbor  of  San  Fran- 
cisco, on  the  morning  of  December  22,  1867,  m 
which  the  Euryale  was  considerably  damaged. 
A  libel  was  filed  in  the  district  court  in  the 
name  of  the  Emperor  Napoleon  III.,  as  owner  of 
the  Euryale  against  the  Sapphire.  The  claim- 
ants filed  an  answer,  depositions  were  taken, 
and  the  court  decreed  in  favor  of  the  libelant 
and  awarded  him  $15,000,  the  total  amount 
claimed.  The  claimants  appealed  to  the  cir- 
cuit court,  which  affirmed  the  decree.  They 
then  appealed  to  this  court. 

The  first  question  raised  is  as  to  the  right  of 
the  French  Emperor  to  sue  in  our  courts.  On 
this  point  not  the  slightest  difficulty  exists.  A 
foreign  sovereign,  as  well  as  any  other  foreign 
person,  who  has  a  demand  of  a  civil  nature 
against  any  person  here,  may  prosecute  it  in 
our  courts.  To  deny  him  this  privilege  would 
manifest  a  want  of  comity  and  friendly  feeling. 
Such  a  suit  was  sustained  in  behalf  of  the  King 
of  Spain  in  the  third  circuit  by  Justice  Wash- 
ington and  Judge  Peters  in  1810.  2  Wash.  (C. 
C.)  431.  The  Constitution  expressly  extends 
the  judicial  power  to  controversies  between  a 
state,  or  citizens  thereof,  and  foreign  states, 
citizens  or  subjects,  without  reference  to  the 
subject-matter  of  the  controversy.  Our  own 
government  has  largely  availed  itself  of  the  like 
privilege  to  bring  suits  in  the  English  courts  in 
168*]  cases  growing  *out  of  our  late  Civil 
War.  Twelve  or  more  of  such  suits  are  enume- 
rated in  the  brief  of  the  appellee,  brought  with- 
in the  last  five  years  in  the  English  law,  chan- 
cery, and  admiralty  courts.  There  are  numer- 
ous cases  in  the  English  reports  in  which  suits 


of  foreign  sovereispis  have  been  sustained^ 
though  it  is  held  that  a  sovereign  cannot  be 
forcS  into  court  by  suit.  Eullett  v.  King  of 
Spain,  1  Dow.  &  CI.  169  ;S.  C.  1  CI.  &  F.  333,  2. 
Bligh,  N.  S.  31;  Emp.  of  Brazil  v.  Robinson, 
6  Ad.  &,  E.  801;  Queen  of  Port.  v.  Qlynn,  7  CL 
&  F.  466;  King  of  Spain  v.  Machado,  4  Russ. 
225 ;  Emp.  of  Austria  v.  Day,  3  De  Gex,  F.  &  J. 
217;  King  of  Greece  v.  Wright,  6  Dow.  Pr.  Cas. 
12,  1  Jurist,  944;  Prioleau  v.  V.  S.,  2  L.  R.  Eq. 
Cas.  659;  U.  S.  v.  Wagner,  2  L.  R.  Ch.  App. 
582;  Duke  of  Brunsimck  v.  King  of  Hanover,  ^ 
Beav.  1,  2  H.  of  L.  Cas.  1 ;  De  Haber  v.  Queen 
of  Port,  17  Q.  B.  (N.  S.),  171;  also  2  PhilL 
Int.  Law,  part  vi.,  ch.  1;  Dan.  Ch.  Pr.  ch.  n» 
§2. 

The  next  question  is  whether  the  suit  has  be> 
come  abated  by  the  recent  deposition  of  the  Em- 
peror Napoleon.  We  think  it  has  not.  The 
reining  sovereign  represents  the  national  sov- 
ereignty, and  that  sovereignty  is  continuoua 
and  perpetual,  residing  in  the  proper  successors- 
of  the  sovereign  for  the  time  being.  Napoleon 
was  the  owner  of  the  Euryale,  not  as  an  indi- 
vidual, but  as  sovereign  of  France.  This  i» 
substantially  averred  in  the  libel.  On  his  dep- 
osition the  sovereignty  does  not  change,  but 
merely  the  person  or  persons  in  whom  it  re- 
sides. The  foreign  state  is  the  true  and  real 
owner  of  its  public  vessels  of  war.  The  reign- 
ing Emperor,  or  National  Assembly,  or  other 
actual  person  or  party  in  power,  is  but  the 
agent  and  representative  of  the  national  sov- 
ereignty. A  change  in  such  representative 
works  no  change  in  the  national  sovereignty  or 
its  rights.  The  next  successor  recognized  by 
our  government  is  competent  to  carry  on  a  suit 
already  commenced  ana  receive  the  fruits  of  it. 
A  deed  to  or  treaty  with  a  sovereign,  as  such, 
inures  to  his  successors  in  the  government  of 
the  country.  If  a  substitution  of  names  is  nec- 
essary or  proper  it  is  a  formal  matter,  and  can 
be  made  by  the  court  \mder  its  general  power  to 
preserve  due  symmetry  in  its  forms  of  proceed- 
ing. No  allegation  has  been  made  that  any 
change  in  the  ♦real  and  substantial  own-  [•160 
ership  of  the  Euryale  has  occurred  by  the 
recent  devolution  of  the  sovereign  power.  The 
vessel  has  always  belonged  and  still  belongs  to 
the  French  Nation. 

If  a  special  case  should  arise  in  which  it 
could  be  shown  that  injustice  to  the  other  party- 
would  ensue  from  a  continuance  of  the  proceed- 
ings after  the  death  or  deposition  of  a  sov- 
ereign, the  court,  in  the  exercise  of  its  discre^ 
tionary  power,  would  take  such  order  as  the 
exigency  mi^ht  require  to  prevent  such  a  result,  ' 

The  remaining  question  relates  to  the  merits 
of  the  case.  And  on  the  merits  of  the  case,  as- 
presented  by  the  record,  we  think  that  the  court 
below  erred  in  imposing  the  whole  damage  upon 
the  Sapjphire.  We  think  that  the  Euryale  was 
equally  m  fault,  and  that  the  damage  ought  to 
be  divided  between  them.  It  is  not  our  general 
practice  to  scrutinize  very  carefully  the  weight 
of  evidence  in  cases  of  collision,  where  the  evi- 
dence is  substantially  conflicting,  and  where 
both  district  and  circuit  courts  have  concurred 
in  a  decree  upon  the  merits.  Our  \iews  upon 
this  subject  will  be  found  quite  fully  expressed 
by  Mr.  Justice  Clifford  in  the  case  of  The  Balti- 
more, 8  Wall.  382,  19  L.  ed.  463.  But  this  case 
depends  upon  a  narrow  point,  the  evidence  on 
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which  is  in  our  view  so  decidedly  adverse  to 
the  sole  liability  of  the  Sapphire  that  it  be- 
tomea  our  duty  to  notice  it. 

The  Euryale'came  to  anchor  in  the  harbor  on 
the  14th  of  December,  about  six  hundred  yards 
from  the  wharf.  She  was  of  four  hundrea  and 
fifty  tons  burden,  drew  thirteen  feet  of  water, 
and  had  out  fifty-six  fathoms,  of  chain,  and  an 
anchor  weighing  3,600  pounds.  The  Sapphire, 
•f  thirteen  hundred  tons  burden,  came  to  an- 
chor about  the  18th  of  December,  about  three 
hundred  yards  (as  alleged  both  in  the  libel  and 
answer)  to  the  southeasterly  of  the  Euryale, 
at  a  point  farther  up  the  harbor,  and  farther 
from  the  wharf.  She  had  out  about  fifty  fath- 
cnna  of  chain,  and  an  anchor  weighing  3,600  to 
3,800  poimds,  and  she  was  heavily  laden,  draw- 
ing about  twenty-three  feet  of  water. 
170*]  *On  the  night  of  the  21st  of  December 
it  commenced  to  blow  pretty  strong  from  the 
southeast,  by  midnight  blowing  a  six  knot 
breeze,  and  it  kept  increasing  up  to  the  time  of 
the  collision  at  five  o'clock  the  next  morning, 
when  it  seems  to  have  been  blowing  a  gale.  At 
half  past  Uiree  in  the  morning  the  tide  changed 
from  ebb  to  floods  the  direction  of  flood  tide  be- 
ing southeasterly,  directly  contrary  to  that  of 
the  wind.  And  the  captain  of  the  Euryale  says 
(and  he  is  not  contradicted)  that  the  wind  was 
twice  as  strong  as  the  tide.  The  weight  of  the 
evidence  is  that  the  Sapphire,  under  the  force 
of  the  wind,  dragged  her  anchor  and  got  inside 
of  the  Euiyide;  that  is,  between  her  and  the 
city.  At  a  few  minutes  past  five  the  collision 
occurred. 

The  libelant  insists  that  the  Sapphire  was  in 
&ult  in  two  points:  (1)  In  anchoring  too 
near  the  Euryale  in  the  first  instance;  (2)  in 
not  havinff  out  sufficient  anchors.  We  think 
that  the  first  charge  is  not  sustained.  Expe- 
rienced pilots  testified  that  two  himdred  and 
fifty  yards  distance  is  a  good  and  sufficient 
berth  in  that  harbor.  And  it  is  to  be  noted 
that  the  master  of  the  Euryale  made  no  com- 
plaint of  too  great  proximity,  although  she  and 
the  Sapphire  were  lying  in  the  same  relative 
position  for  several  days.  On  the  other  point, 
we  agree  with  the  district  and  circuit  courts 
that  tli^  Sapphire  was  in  fault.  Had  a  second 
anchor  been  put  out  at  an  earlier  period  the 
collision  in  all  probability  would  not  have  oc- 
curred. Indeed,  the  captain  of  the  Sapphire 
gave  orders  to  the  first  officer  that  if  she  was 
likely  to  start,  to  put  the  second  anchor  down. 
But  it  was  not  done  till  the  collision  itself 
bn^e  the  ring  stopper  and  let  it  down.  A 
more  careful  watch  would  have  led  to  the  dis- 
covery of  the  vessel's  having  started,  and  would 
have  prevented  the  catastrophe  which  ensued. 

But  we  are  also  satisfied  that  the  Euryale 
was  not  free  from  fault.  The  captain  was  not 
on  board.  The  first  officer,  though  on  board,  was 
not  on  deck  from  eleven  o'clock  until  after  the 
collision.  Le  Noir,  the  third  officer,  was  of- 
ficer of  the  deck  that  night.  He  was  called  up 
by  the  head  or  chief  of  the  watch  at  three  o'clock 
171*]  to  observe  that  the  Sapphire  "was  ap- 
proaching nearer  to  them  than  she  had  been. 
He  attributed  it  to  her  letting  out  more  chain, 
and  r^umed  below,  and  did  not  come  on  deck 
again  until  five  o'clock,  a  few  moments  before 
the  collision,  when  it  was  too  late  to  avoid  it. 
The  instant  he  came  on  deck  he  ordered  done 
11  Waix. 


the  thing  that  could  have  saved  them  had  it 
been  done  earlier — the  jib  to  be  hoisted.  It 
would  have  sheered  the  vessel  oflf,  and  allowed 
the  Sapphire  to  pass  her.  Such  is  the  testi- 
mony of  the  libelant's  own  witnesses.  It  is  the 
judgment  of  the  first  officer  of  the  ship.  Why 
was  not  this  done  before  ?  Why  was  not  the  of- 
ficer, on  such  a  night,  in  such  a  gale,  at  his 
post?  At  four  o'clock  the  man  in  charge  of  the 
watch  saw  the  Sapphire  approaching,  and  says 
he  made  a  report  to  that  eff'ect.  iSie  first  of- 
ficer says  that  no  report  was  made  to  him. 
But  the  third  officer,  who  was  officer  of  the 
deck,  does  not  say  that  it  was  not  made  to  him. 
If  the  fact  was  not  communicated  to  the  proper 
officer,  that  was  in  itself  a  fault.  If  it  was 
communicated  and  not  attended  to,  the  case  of 
the  libelant  is  not  bettered.  But  the  evidence 
is  very  strong  that  the  officer  received  the  in- 
formation. Deveaux,  the  head  of  the  watch, 
says  that  he  reported  the  fact  at  four  o'clock; 
and  Bioux,  who  had  charge  of  the  watch  be- 
tween four  and  five  o'clock,  says  that  between 
those  hours  he  saw  the  Sapphire  with  the  wind 
astern,  and  heading  the  current,  coming 
towards  the  Euryale;  that  she  continued  to  ap- 

S roach  gradually,  and  that  he  reported  this  to 
[r.  Le  Noir  between  four  and  five  o'clock. 
Here,  then,  was  a  clear  neglect  of  proper  pre- 
cautions for  an  entire  hour  immediately  pre- 
ceding the  collision. 

We  cannot  avoid  the  conviction  that  there 
was  a  want  of  proper  care  and  vigilance  on  the 
part  of  the  officers  of  the  Euryale,  and  that 
this  contributed  to  produce  the  collision  which 
ensued.  Both  parties  being  in  fault,  the  dam- 
ages ought  to  be  equally  divided  between  them. 
Decree  of  the  circuit  court  reversed,  and  t?ie 
cause  remitted  to  that  court,  with  directions  to 
enter  a  decree  in  conformity  with  this  ojnnion. 


UNITED  STATES,  Appt., 

JAMES  6'KEEFE. 
(See  S.  C.  11  Wall.  178-184.) 

British  subjects  may  sue  in  the  court  of  claims. 

Great  Britain  accords  to  .our  citizens  the  rieht  to 
prosecute  claims  against  that  government  m  its 
courts  by  the  petition  of  right,  which  is  a  judicial 
proceeding,  to  be  tried  like  suits  between  subject 
and  subject. 

British  subjects  for  that  reason  have  the  right  to 
sue  in  the  court  of  claims,  under  the  act  relating 
to  captured  and  abandoned  property. 

[No.  280.] 

Argued  Mar,  21,  1871,    Decided  Apr,  S,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  by  the 
appellee  in  the  court  below,  to  recover  the  value 
of  certain  bales  of  cotton. 

Judgment  having  been  given  for  the  claim- 
ant, the  defendant  took  an  appeal  to  this 
court. 

The  case  is  further  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  Atty.  Oen,^ 
and  Asst.  Atty.  Oen.  Talbot,  for  appellant: 

The  facts,  upon  which  the  court  of  claims 
bases  its  conclusion  of  law,  that  the  govern- 
ment of  England  accords  to  citizens  of  the 
United  Stat^  the  right  to  prosecute  claims 
against  such  government,  are  thus  set  forth  in 
the  findings: 
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"4.  That  the  government  of  England  accords 
to  its  subjects  and  aliens  the  right  to  prosecute 
claims  against  it  by  petition  of  right  ffiven  by 
the  common  law  of  England^  and  regulated  by 
statutes  23  and  24  Victoria,  July  3,  1860,  as  to 
the  mode  of  procedure;  in  which  the  petition 
addressed  to  the  King  is,  by  his  fiat,  indorsed 
thereon,  directed  to  a  court  of  his  kingdom  to 
hear  and  determine  the  case.  The  fiat,  except 
in  a  very  extraordinary  case,  is  granted  as  a 
matter  of  right  to  any  suppliant,  subject  or 
alien.  The  petition  is  in  form  addressed  to  the 
grace  and  favor  of  the  King,  but  in  practice  is 
left  at  the  office  of  the  home  secretary,  and  the 
fiat  is  then  obtained  as  a  matter  of  official  rou- 
tine." 

The  facts  thus  found  are  not  sufficient  to  sup- 
port the  conclusion  of  law,  which  is  rested  up- 
on them. 

The  mode  of  proceeding  is  by  petition  of 
right,  which  petition  is  addressed  to  the  sover- 
eign, and  first  deposited  at  the  home  office  of 
one  of  the  executive  departments  of  the  English 
government,  in  order  to  obtain  the  indorsement 
thereon  of  the  sovereign's  permission  that  the 
suit  may  be  brought  in  court.  This  permission 
is  not  granted  as  a  matter  of  course,  but  a 
royal  discretion,  which  withholds  it  when  roy- 
alty deems  fit. 

A  right  differing  from  this  altogether  is  that 
which  was  provided  by  a  statute  of  the  United 


th 


States,  establishing  the  court  of  claims.  The 
words  of  that  enactment  are:  "And  the  said 
court  shall  hear  and  determine  all  claims 
founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  executive  department,  or 
upon  any  contract,  expressed  or  implied,  with 
the  government  of  the  United  States,  which 
may  be  suggested  to  it  by  a  petition  filed  there- 
in;" and  further,  by  way  of  conferring  an  addi- 
tional privilege  under  conditions,  "Also  all 
claims  which  may  be  referred  to  said  court  by 
either  House  of  Congress."  Act  Feb.  24,  3855. 
§  1;  10  Stat,  at  L.  612. 

Suppose,  now,  that  this  enactment  were  al- 
tered by  inserting  after  the  words  "said  court" 
these  words,  namely,  "the  President  in  each 
case  consenting  thereto,"  so  that  the  enactment 
should  read:  "Said  court,  the  President  in 
each  case  consenting  thereto,  shall  hear  and  de- 
termine all  claims  founded."  etc. 

The  right  to  sue  the  United  States  in  the 
court  of  claims,  which  is  now  unconditioned, 
would  then  be  subject  to  the  will  of  the  Execu- 
tive. No  petitioner  could  obtain  hearing  in 
that  court,  until  he  first  obtained  the  consent 
to  such  hearing  of  the  President,  the  supreme 
head  of  the  departments,  against  the  action  of 
one  of  which  he  wished  to  obtain  a  judgment. 

Upon  examination  of  the  16th  section  of  the 
act  of  Parliament  under  consideration,  it  ap- 
pears that  proceedings  in  courts  upon  a  petition 
of  riglit  are  not  regulated  by  the  same  freedom 
of  discretion,  which  is  the  distinctive  mark  of 
true  judicial  authority.  Unlike  proceedings 
between  private  parties,  they  are  subject  to  the 
direct  control  of  the  royal  authority.  The  sov- 
iereign  may,  by  proclamation  inserted  in  the 
London  Gazette,  suspend  the  rules  adopted  by 
the  courts  to  regulate  such  proceedings,  so  that 
the  same  shall  not  be  binding  and  obligatory  on 
the  said  courts. 

The  act  of  July  27,  1868,  requires  in  reci- 
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procit^  only,  as  against  a  foreign  government, 
a  juridical  remedy  ;  a  remedy  in  ^court.  The 
enforcement  of  a  judgment  is  made  neither  di- 
rectly  nor  indirectly,  a  criterion  of  the  alien's 
right  to  sue  in  the  court  of  claims;  but  should 
the  point  be  made  ( aside  from  the  main  issue ) 
that  the  payment  of  any  judgment  of  the  court 
of  claims  against  the  United  States,  depends 
upon  the  will  of  Congress  as  exercised  in  an 
act  making  an  appropriation  of  money  for  that 
purpose  out  of  the  National  Treasury,  it  will  be 
seen  that  in  England  payment  of  judgments 
against  the  sovereign  upon  petitions  of  right,  is 
subject  to  equal,  if  not  greater,  restriction.  See 
§  XIV.  of  the  act  of  23d  and  24th  Victoria. 

It  there  appears  that  where  the  petition  re- 
lates to  any  public  matter,  judgment  in  favor 
of  the  petitioner  is  to  be  paid  out  of  any  money 
in  the  hands  of  the  coramissiAners  of  the  Treas- 
ury "for  the  time  being  applicable  thereto,  or 
which  may  be  hereafter  voted  by  Parliament 
for  that  purpose;"  that  is,  out  of  moneys  which 
have  been  or  may  be  appropriated  by  Parlia- 
ment. In  cases  of  the  other  class,  there  is  still 
a  further  condition;  another  will,  besides  that 
of  the  National  Legislature,  is  to  be  consulted. 
In  any  case  affecting  her  Majesty  in  her  private 
capacity,  the  pavment  is  to  be  made  (runs  the 
statute)  "out  oi  such  funds  or  moneys  as  her 
Majesty  shall  be  graciously  pleased  to  direct  to 
be  applied  for  that  purpose." 

It  thus  appears,  that  a  judgment  of  an  En- 
glish court,  upon  a  petition  of  right  in  favor  of 
the  petitioner,  is  in  no  case  of  more  force  than 
a  judgment  of  the  court  of  claims  in  favor  of 
a  claimant,  while  the  right  to  proceed  by  peti- 
tion of  right,  is  imder  a  qualification,  such  as 
does  not  attach  to  the  right  of  suit  in  the  court 
of  claims. 

The  right  to  prosecute  claims  against  the 
British  government  in  the  British  courts  is  not 
accorded  to  any  person,  citizens  of  th-e  United 
States  or  others;  nothing  is  so  accorded,  but 
the  privilege  to  prosecute  such  suits  when  the 
sovereign  of  Britain  consents  thereto. 

In  Great  Britain  there  is  no  such  right  of 
prosecution,  save  as  existing  at  common  law; 
and  the  common  law,  as  well  known,  recog- 
nizes the  sovereign  as  exempt  from  liability  to 
suit.  Bonner  v.  U,  8.,  9  Wall.  156,  19  L.  ed. 
666. 

On  the  other  hand,  in  the  United  States,  by 
departure  of  even  the  principles  of  the  common 
law,  the  nation  has  made  itself  liable  to  be  sued 
as  private  individuals  are  sued.  Herein  the 
statute  of  July  27,  1868,  calls  for  reciprocity, 
and  the  appellee  does  not  show  such  reciprocity 
on  the  part  of  his  government." 

Messrs.  Cooley,  Clark y  Thomas  Wilson, 
and  John  J.  Weed,  for  appellee: 

In  the  court  of  claims,  therefore,  the  inquiry 
was:  Does  the  government  of  Great  Britain 
accord  to  citizens  of  the  United  States  the  right 
to  prosecute  claims  against  such  government 
in  its  courts?  This  question  was  answered  by 
the  court  of  claims  in  the  affirmative,  and 
that  court  find  as  a  fact  the  existence  of  this 
right. 

These  findings  of  fact  are  in  the  nature  of  a 
special  verdict,  and  are  not  subject  to  review 
here. 

U.  8.  V.  Adamsy  6  Wall.  112,  18  L.  ed.  794; 
Burr  V.  Nav,  Co.,  1  Wall.  102,  17  L.  ed.  562. 
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What  the  foreign  law  of  a  country  may  be, 
is  exclusively  a  question  of  fact. 

Moatyn  v.  Fabrigas,  Cowp.  174;  Smith  v. 
Bartram,  11  Ohio  St.  690;  Beach  v.  Workman, 
20  X.  H.  379;  Church  v.  Euhhart,  2  Cranch, 
187 ;  Hempstead  v.  Reed,  6  Conn.  480 ;  Thrasher 
V.  Everhart,  3  Gill  &  J.  334;  Pickard  v.  Bailey, 
6  Post.  (N.  H.)  162;  Bryant  v.  Kelton,  1  Tex. 
434;  Tyler  v.  Trabue,  8  B.  Mon.  306;  Adams 
T.  Oay,  19  Vt.  358. 

The  argument  of  the  Attorney  General  is  fur- 
nished from  the  "Petitions  of  Right  Act," 
passed  July  3,  1860,  which  amends  and  pre- 
scribes the  mode  of  procedure  under  petitions 
of  right. 

But  the  petition  of  right  is  older  than  this 
statute  and  does  not  depend  upon  any  statute 
for  its  existence  or  authority;  and  even  if  this 
statute  were  the  source  from  which  the  petition 
of  right  derived  its  origin,  the  right  to  institute 
the  petition  is  clearly  given  by  the  1st  section 
of  the  act,  in  which  it  is  provided  as  follows : 

A  petition  of  right  may,  if  the  suppliant 
think  fit,  be  instituted  in  any  one  of  the  su- 
perior courts  of  common  law  or  equity  at  West- 
minster, in  which  the  subject-matter  of  such 
petition,  or  any  material  part  thereof,  would 
nave  been  cognizable  if  the  same  had  been  a 
matter  of  dispute  between  subject  and  subject. 

The  extent  to  which  the  petition  of  right  is 
accorded  and  the  purposes  for  which  it  may  be 
instituted,  are  indicated  in  the  following  au- 
thorities : 

Feather  v.  The  Queen,  6  B.  &  S.  257 ;  Tohin 
v.  The  Queen,  16  C.  B.  (N.  S.)  310;  3  Bl.  255, 
356 ;  Manning,  Exch.  Pr.  84,  85. 

The  court  of  claims  finds  that  the  fiat,  ''ex- 
cept in  very  extraordinary  cases,  is  granted  as 
a  matter  of  right."  The  granting  of  the  fiat 
is  only  a  matter  of  official  routine,  and  is  in  the 
nature  of  suing  out  or  issuing  process  in  suits 
between  subject  and  subject.  No  suit  can  be 
commenced  against  a  subject  without  a  writ, 
which  is  in  form  a  command  of  the  King  di- 
recting something  to  be  done;  and  the  same 
form  is  preser^«d  in  this  country.  It  is  the  writ 
that  jfives  jurisdiction  to  the  court;  for  without 
a  writ  and  the  service  of  a  writ,  no  court  has 
ntrisdiction,  either  in  this  country  or  in 
England. 

But,  says  Tidd:  "No  writ  can  issue  against 
the  Kin?,  bocause  he  could  not  command  ITim- 
telf,  and  therefore  the  plaintiff  must  proceed  by 
petition."  Prac,  p.  1075.  It  is  obvious  that 
the  fijit,  **8oit  droit  fait,"  in  the  proceeding 
by  petition,  is  precisely  equivalent  to  the 
**FrfEcipe  quod  reddat,"  or  other  writ  in  com- 
mon-law cases. 

Certainly  a  state  has  a  right  to  sue  m  the  Su- 
preme Court  of  the  United  States;  and  yet  no 
state  can  file  a  bill  therein,  without  actual  leave 
first  obtained  on  motion,  after  submitting  a 
copy  of  the  bill  proposed  to  be  filed. 

Because  in  any  particular  case  the  law  may 
not  be  executed,  it  does  not  follow  that  parties 
have  no  rights  under  the  law.  Such  is  merely 
a  ease  where  the  private  right  yields  to  public 
exigencies ;  it  does  not  prove  that  tne  right  does 
not  exist. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  controversy  in  this  case  turns  on  the 
rifht  of  the  appellee,  a  subject  of  Great  Britain, 
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to  prosecute  this  suit  in  the  court  of  claims. 
If  he  has  the  right,  then  it  is  conceded  that 
the  judgment  of  that  court  should  be  affirmed. 
The  suit  was  instituted  to  recover  the  proceeds 
of  captured  and  abandoned  property,  and  the 
law  conferring  on  citizens  the  privilege  to  sue, 
extends  it  "To  the  subjects  of  any  government 
which  accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  such  gov- 
ernment in  its  courts."  It  is  insisted  that  Great 
Britain  does  not  accord  this  right  to  our  citi- 
zens, because  the  mode  of  proceeding  in  that 
country  for  the  recovery  of  claims  against  the 
government  depends  on  the  will  of  the  Crown, 
while  with  us  the  right  is  absolute. 

It  is  a  familiar  principle  that  all  governments 
possess  an  immunity  from  suit,  and  it  is  only  in 
a  spirit  of  liberality  and  to  promote  the  ends  of 
justice,  that  they  ever  allow  themselves  to  be 
brought  into  court.  If  the  privilege  be  granted 
at  all,  necessarily  the  regulations  concerning  it 
and  *the  mode  of  proceeding  will  differ,  [•ISS 
as  much  as  the  governments  themselves  differ. 

In  England,  it  is  easy  to  see  that  the  method 
of  redressing  injuries  to  which  the  Crown  is  a 
party,  would  be  different  from  the  remedy 
adopted  in  this  country  in  case  the  United 
States  be  the  aggressor,  because  of  the  principle 
underlying  the  English  Constitution,  that  the 
King  can  do  no  wrong.  On  this  account,  al- 
though it  would  not  do  to  issue  mandatory 
process  against  the  sovereign,  yet  the  law  being 
unwilling  that  private  rights  should  be  invaded 
in  the  conduct  of  public  affairs  and  not  re- 
dressed, has  furnished  the  subject  who  is  thus 
injured  with  a  mode  of  obtaining  redress,  which 
is  consistent  with  the  idea  of  kingly  prerogative. 
The  law  allows  him  by  petition  to  inform  the 
King  of  the  nature  of  his  grievance,  and  "as 
the  law  presumes  that,  to  know  of  any  injiury 
and  to  redress  it,  are  inseparable  in  the  royal 
breast,  it  then  issues,  as  of  course,  in  the  King's 
own  name,  his  orders  to  his  judges  to  do  justice 
to  the  party  aggrieved."    3  Bl.  Com.  255. 

This  valuable  privilege,  secured  to  the  sub- 
ject in  the  time  of  Edward  the  First,  is  now 
crystallized  in  the  common  law  of  England. 
As  the  prayer  of  the  petition  is  grantable  e» 
dehito  justiti(e,  it  is  called  a  petition  of  right, 
and  is  a  judicial  proceeding,  to  be  tried  like 
suits  between  subject  and  subject. 

It  does  not  exist  by  virtue  of  any  statute,  nor 
does  the  recent  legislation  in  England  concern- 
ing it  do  more  than  to  regulate  the  manner  of 
its  exercise  and  to  confer  on  the  petitioner  the 
privilege,  not  before  granted,  of  instituting  his 
proceeding  in  any  one  of  the  superior  courts  of 
common  law  or  equity  in  Westminster. 

In  this  condition  of  the  law  regarding  the 
petition  of  right,  which  is  conceded  to  aliens  as 
well  as  subjects,  how  can  it  be  contended  that 
the  British  government  does  not  accord  to  cit- 
izens of  the  United  States  the  right  to  prosecute 
claims  against  it  in  its  courts?  It  is  of  no  con- 
sequence that,  *theoretically  speaking,  [*184 
the  permission  of  the  Crown  is  necessary  to  the 
filing  of  the  petition,  because  it  is  the  duty  of  the 
King  to  grant  it,  and  the  right  of  the  subject  to 
demand  it.  And  we  find  that  it  is  never  re- 
fused, except  in  very  extraordinary  cases,  and 
this  proves  nothing  against  the  existence  of  the 
right.  It  is  easy  to  see  that  cases  might  arise, 
involving  political  considerations,  in  which  it 
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would  be  eminently  proper  for  the  sovereign  to 
withhold  his  permission ;  but  Congress  did  not 
le^slate  witn  reference  to  such  a  state  of 
things.  It  would  be  a  severe  rule  of  interpreta- 
tion that  would  exclude  all  British  subjects 
from  the  court  of  claims,  because  in  a  few 
sporadic  cases,  from  motives  of  state  policy,  the 
petition  of  right  was  denied.  And  we  cannot 
impute  to  the  legislature  an  intention  that 
would  produce  such  a  result,  in  the  absence  of 
an  express  declaration  to  that  effect.  Evidently 
Congress  meant  to  confer  on  the  British  sub- 
ject the  right  to  sue  in  the  court  of  claims  un- 
der the  act  relating  to  captured  and  abandoned 
property,  if  in  the  ordinary  course  of  the  ad- 
ministration of  justice  in  England,  the  law  se- 
cures to  the  American  citizen  the  right  to  prose- 
cute his  claim  against  the  government  in  its 
courts.  That  the  petition  of  right  accomplishes 
this  object,  cannot  admit  of  (question.  If  the 
mode  of  proceeding  to  enforce  it  be  formal  and 
ceremonious,  it  is,  nevertheless,  a  practical  and 
efficient  remedy  for  the  invasion,  by  the  sover- 
eign power,  of  individual  rights.  Indeed,  it  is 
not  less  practical  and  efficient  than  a  suit  in 
the  court  of  claims.  And  in  one  important  par- 
ticular the  two  proceedings  are  alike,  for  both 
end  with  the  recovery  of  the  judgments.  After 
they  are  obtained,  it  depends  in  England  on  the 
Parliament  and  in  this  country  on  Congress, 
whether  or  not  they  shall  be  pawj. 

We  all  agree  that  O'Keefe  had  the  right  to 
"bring  his  action  in  the  Court  of  Claims^  and  the 
judgment  of  that  court  is,  therefore,  afflrmed. 


0.  OASE,  Receiver,  and  H.  R.  Hurlburd,  Comp- 
troller of  the  Currency,  United  States,  Appte. 

V. 

A.  TERRELL  et  al.,  Creditors  of  the  First 
National  Bank  of  New  Orleans. 

(See  S.  C.  11  Wall.  109-203.) 

Judgment  against  United  States — court  of 
claims — jurisdiction  of — circuit  court  cannot 
render  judgment  for  money  against  United 
States. 

A  money  judgment  cannot  be  rendered  against 
the  United  States  In  any  Federal  court,  except  the 
court  of  claims. 

The  Comptroller  of  the  Currency  has  no  author- 
ity to  submit  the  rights  of  the  government  to  liti- 
gation in  any  court,  without  some  provision  of  law 
authorizing  him  to  do  so. 

If  the  goveroment  is  liable  on  contract,  the  court 
of  claims  has  Jurisdiction,  and  no  other  court  has. 

Where  the  only  substantial  relief,  asked  by  a  bill 
In  the  circuit  court  or  granted  by  the  decree,  is 
against  the  United  States,  the  decree  will  be  re- 
versed, with  directiona  to  the  court  below  to  dis- 
miss the  bill. 

[No.  105.] 

Argued  Mar,  7,  1871,    Decided  Apr.  S,  1871, 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  Amos  T.  Akerman,  Atty.  Qen.,  C.  H. 
sully  Asst.  Atty,  Gen.,  and  B.  H.  Bristow, 
Solicitor  Gen.  for  appellants: 

Neither  the  Comptroller  nor  the  receiver  was 
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authorized,  by  iflAiAliig  liis  own  appearance  or 
that  of  the  United  States,  to  ffive  to  the  circuit 
court  jurisdiction  of  the  questions  presented  in 
this  bill. 

The  circuit  court  of  the  United  States  for 
the  district  of  Louisiana  having  no  jurisdiction 
of  this  case,  it  results  that  the  case  must  be  re- 
versed and  remanded,  with  directions  to  dismiss. 

Homthall  v.  The  Collector,  9  Wall.  560,  19 
L.  ed.  560;  Ins.  Co,  v.  Ritchie,  5  Wall.  541,  18 
L.  ed.  540. 

Messrs,  X  A.  Caaipbelly  Henry  B.  Kal- 
le7»  and  D.  O,  Campbell,  for  appellees. 

*Mr.  Justice  BliUer  delivered  the  [•aOl 
opinion  of  the  court: 

This  is  a  suit  in  chancery,  brought  in  the 
circuit  court  for  the  district  of  Louisiana,  by 
certain  creditors  of  the  First  National  Bank  of 
New  Orleans,  against  Charles  Case,  receiver 
of  said  bank,  H.  R.  Hurlburd,  Comptroller  of 
the  Currency,  Thomas  P.  May,  and  G.  P. 
Beauregard,  citizens  of  Louisiana. 

The  prayer  for  relief  is  that  the  debt  of  the 
United  States  a^inst  the  bank  be  ascertained ; 
that  they,  the  United  States,  be  charged  with 
certain  sums  and  required  to  accoimt  for  them, 
and  that  a  writ  of  injunction  issue,  restraining 
the  Comptroller  from  making  a  dividend  of  the 
funds  of  the  bank  until  this  account  be  adjusted. 

The  final  decree,  besides  making  a  general 
order  on  the  Comptroller  to  distribute  the  funds 
of  the  bank  in  his  hand  ratably  among  its  cred- 
itors, as  the  law  directs,  decrees  against  the 
United  States  in  favor  of  the  credil^rs  of  the 
bank,  for  the  sum  of  $206,039.91,  and  that  no 
claim  of  the  United  States  shall  have  any  prior- 
ity in  the  distribution  of  the  funds  of  the  bank, 
except  as  to  the  bonds  pledged  to  secure  its 
circulation. 

It  is  seen,  from  the  bill  and  decree,  that  while 
the  United  States  was  not  made  a  defendant, 
and  while  it  is  well  settled  that  it  could  not  be 
sued  in  the  court  below,  the  only  relief  prayed 
by  the  bill  was  relief  against  the  United  States, 
and  the  only  decree  rendered  which  was  not 
merely  formal,  was  a  decree  against  the  United 
States  for  over  $200,000,  and  a  further  decree 
barring  the  right  to  assert  her  priority  as  a 
creditor  of  the  bank  in  the  distribution  of  its 
funds. 

It  is  strange  that  in  any  court  professing  to 
administer  the  English  system  of  equitable  ju- 
risprudence such  a  decree  could  be  rendered 
against  any  one  not  made  a  party  to  the  suit, 
and  who  had  in  no  manner  appeared  in  the 
case;  and  it  is  almost  incredible  that  in  any 
Federal  court  of  this  Union,  except  the  court 
of  claims,  a  moneyed  judgment  could  be  ren- 
dered against  the  United  Stat^. 

The  contrary  has  been  so  repeatedly  decided 
that  it  is  a  waste  of  time  to  reargue  the  propo- 
sition, which  will  be  found  fully  asserted  m  the 
recent  case  of  De  Groot  v.  United  States,  5 
Wall.  419,  18  L.  ed.  700;  United  States  v.  Eok- 
ford,  6  Wall.  484,  18  L.  ed.  920;  The  Siren, 
7  Wall.  152,  19  L.  ed.  129,  and  The  Davis,  10 
Wall.  15,  19  L.  ed.  875.  In  the  case^of  United 
States  V.  Eckford  it  was  held  that,  although  in 
a  suit  in  which  the  United  States  was  plaintiff, 
a  set-off  could  be  pleaded  and  allowed;  yet 
no  judgment  could  oe  rendered  for  a  balance 
found  to  be  due  to  the  defendant  by  the  ver- 
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diet  of  the  Jury,  either  in  the  circuit  court, 
where  the  case  was  tried,  or  in  the  court  of 
claims,  where  suit  had  been  brought  on  the 
Terdict.  It  is  true,  that  in  the  last  two  cases 
«ited  i^ye  it  was  held  that  in  a  case  in  ad- 
miraltj,  where  the  res  was  rightfully  before  the 
«ourt,  and  was  taken  into  possession  by  its 
officer  without  the  necessity  of  suit  or  process 
against  the  United  States,  it  could  be  subjected 
to  certain  maritime  liens,  though  the  owner- 
ship was  in  the  government.  But  in  these  cases 
the  government  came  into  court  of  its  own 
volition  to  assert  its  claim  to  the  property, 
202*]  *and  could  only  do  so  on  condition  of 
recognizing  the  superior  rights  of  others. 

We  are  <^uite  at  a  loss  to  know  on  what  prin- 
ciple the  jurisdiction  in  the  present  case  is 
asserted,  for  the  briefs  for  the  appellees  are  de- 
voted wholly  to  the  merits  of  the  controversy. 
But  we  must  suppose  that  it  is  claimed  on  the 
ground  that  the  receiver  and  comptroller,  both 
of  whom  appeared  and  answered  the  bill,  repre- 
sent the  United  States,  and  can  subject  the 
government  to  the  jurisdiction  of  the  court. 

As  to  the  receiver,  the  claim,  if  any  such  be 
made,  is  not  worth  serious  consideration.  He 
represents  the  bank,  its  stockholders,  its  cred- 
itors, and  does  not  in  any  sense  represent  the 
government. 

Nor  ^n  such  authority  be  conceded  to  the 
Comptroller  of  the  Currency.  It  may  very  well 
admit  of  doubt  whether  it  is  within  his  compe- 
tency  to  submit  himself,  in  the  exercise  of 
duties  specially  confided  to  him  by  acts  of  Con- 
gress, to  the  control  of  the  courts,  and  especially 
of  those  which  can  assert  no  such  jur/sdic- 
ti<m  by  reason  of  their  territorial  limits.  We 
are  not  called  upon  here  to  decide  this  question. 
But  we  have  no  hesitation  in  holding  that,  how- 
ever he  may  submit  himself  to  the  jurisdiction 
of  those  courts  and  consent  to  be  governed  in 
his  official  action  by  their  decrees  so  far  as  they 
affect  rights  of  parties  who  may  come  into  court 
and  be  impleaded  in  the  same  suit,  he  has  no 
authority  to  subject  the  United  States  to  such 
jurisdiction,  and  to  submit  the  rights  of  the 
government  to  litigation  in  any  court,  without 
some  provision  of  law  authorizing  him  to  do  so. 

There  is  no  analogy  in  the  case  before  us  to 
suits  against  officers  of  the  customs  or  of  the  in- 
ternal revenue  to  recover  for  illegal  assessments 
or  collections  of  taxes  or  duties,  for  tney  are 
suits  against  the  officer  for  a  tort  or  for  money 
bad  and  received,  and  when  a  judgment  is  ren- 
dered against  him  the  government  protects  him 
by  paying  it,  because  the  money  was  received 
for  its  use.  But  this  is  by  virute  of  statute,  and 
the  mode  of  proceeding  is  pointed  out  and  well 
defined,  and  the  remedy  is  limited  to  cases  where 
the  mode  is  strictly  pursued. 
203*]  •In  the  answer  filed  for  the  Comp- 
troller in  this  case  he  says,  or  is  made  to  say 
(for  it  is  neither  signed  nor  sworn  to  by  him) 
that  he  ''submits,  on  behalf  of  the  United 
States,  to  the  decision  of  the  court  the  claims 
of  the  United  States  to  priority  of  payment 
over  the  alleged  claims  of  the  creditors  of  said 
bank  that  are  not  disputed." 

We  have  already  said  that  the  Comptroller 
has  no  power  to  subject  the  United  States  to 
such  jurisdiction. 

Bat  he  here  seems  only  to  submit  the  ques- 
tion of  the  government's  claim  to  priority  of 
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payment,  while  the  court  not  only  decides 
against  this  priority,  but  renders  a  further  de- 
cree requiring  repayment  of  money  had  and  re- 
ceived from  the  bank,  and  the  payment  of 
money  which  the  United  States  is  supposed  to 
have  assumed  to  pay  in  a  contract  with  private 
parties  not  before  the  court.  If  the  government 
IS  liable  to  the  bank  or  its  receiver  or  its  cred- 
itors, for  either  of  these  claims,  It  would  seem 
that  it  would  be,  in  the  first  case,  on  an  implied 
contract  for  money  had  and  received;  and  m 
the  second,  on  the  express  contract  to  pay  as 
alleged.  When  such  liability  is  denied,  or  pay- 
ment is  refused,  the  court  of  claims  has  juris- 
diction, and  no  other  court  has.  The  United 
States  cannot  be  subjected  to  litigation  growing 
out  of  its  relations  to  these  banks  in  all  the 
various  courts  in  which  their  affairs  may  be 
the  subject  of  judicial  controversy. 

But  it  is  useless  to  pursue  the  matter  further. 
The  only  substantial  relief  asked  by  the  bill  or 
granted  by  the  decree,  is  against  the  United 
States.  The  manifest  purpose  of  the  proceed- 
ing was  to  subject  the  government  to  a  tribunal 
which  could  rightfully  exercise  no  jurisdiction 
in  the  premises.  It  was  no  party  to  the  suit, 
nor  did  any  party  represent  its  interests  who 
had  authority  to  bind  it. 

The  decree  of  the  Circuit  Court  is  reversed, 
u)ith  directions  to  that  oourt  to  dismiss  the  bill. 


NATHANIEL  M.  PAGE,  Exr.  of  Samuel  Miller, 
Deceased,  Plff.  in  Err^ 

V, 

UNITED  STATES.  , 

(See  8.  C.  **MUler  r,  U,  BJ*  11  Wall.  268-881.) 

Confederate  citizen  may  sue  out  writ  of  error — 
seizure  hy  serving  notice — presumption  of  ju- 
risdiction— when  default  warrants  a  decree — 
confiscation  acts  constitutional — in  civil  war, 
property  may  he  confiscatedr-^who  are  ene- 
mies. 

In  a  proceeding  under  the  acts  of  Congress  of 
Aug.  6,  1861,  and  July  17.  1862,  to  conflscate 
snares  of  stock  in  corporations,  the  property  of  a 
confederate  citizen,  an  Inhabitant  or  the  United 
States,  the  owner  may  sue  out  a  writ  of  error  to 
bring  the  case  to  this  court. 

The  marshal's  return  to  the  warrant  that  be  had 
seized  the  property,  and  that  be  then  held  It  sub- 
ject to  the  further  order  of  the  court,  made  the 
Jurisdiction  of  the  court  over  it  complete. 

A  seizure  of  the  stoclc  **by  serving  a  notice  of 
said  seizure  personally  upon  the  vice-president  or 
prf^sident  of  a  company,'    was  a  suf&clent  seizure. 

The  government  may  seize  credits  and  corpora- 
tion stocIcB  of  public  enemies,  in  those  states  where 
no  provision  Is  made  by  state  legislation  for  modes 
of  seizure  of  such  property. 

In  courts  of  limited  jurisdiction,  the  presump- 
tion is  that  the  court,  having  jurisdiction  and  hav- 
ing entered  a  judgment,  did  everything  that  was 
necessary  to  warrant  the  entry  of  the  judgment. 

In  revenue  cases,  as  In  admiralty,  default  entered 
establishes  facts  averred  in  the  libel  or  Information, 
and  warrants  a  decree  of  condemnation,  if  the  In- 
formation contains  the  necessary  averments. 

.4fter  a  default  In  such  cases,  a  trial  by  jury  Is 
unnecessary. 

Said  acts,  authorizing  confiscation,  were  a  legiti- 
mate exercise  of  the  war  power,  and  are  constitu- 
tional. 

The  right  to  conflscate  exists  In  full  force,  when 
the  war  is  domestic  or  civil. 

In  the  case  of  a  civil  war,  those  are  to  be  regard- 
ed and  may  be  treated  as  enemies,  who,  though  sub- 
jects or  citizens  of  the  lawful  government,*  are 
residents  of  the  territory  under  the  power  or  con- 
trol of  the  party  resisting  that  government,  and 
their  property  may  lawfully  be  confiscated. 
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Deo.  Tebic, 


All  the  classes  of  persons  described  In  the  5th 
and  6th  sections  of  the  act  of  1862,  were  enemies 
within  the  laws  and  usages  of  war. 

[No.  21.] 

Argued   Feb,   1,    2,   1870,    Reargued  Feb,  10, 
1871.    Decided  Apr,  S,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michi- 
gan. 

The  libel  of  information  in  this  case  was  filed 
in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Michigan,  for  the  con- 
fiscation of  certain  real  estate  of  the  plaintiflf  in 
error.  A  decree  having  been  entered  in  that 
court  for  the  condemnation  of  said  estate,  the 
defendant  sued  out  a  writ  of  error  to  the  circuit 
court,  by  whicu  the  said  decree  was  affirmed; 
whereupon  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  stated  in  the  opinion  of  the  court. 

Messrs.  B.  R,  Curtis,  "Wm.  P.  Wells,  and 
San&nel  T.  Donglas,  for  plaintiff  in  error: 

1.  There  was  no  such  seizure  in  this  case  as 
would  give  the  court  jurisdiction  to  proceed 
and  condemn  the  property. 

The  return  is  as  follows : 

"I  do  furtder  return  that  I  seized  said  stock 
by  serving  a  notice  of  said  seizure  personally 
upon  M.  L.  Sykes,  Jr.,  Vice  President  of  the 
Michigan  Southern  &  Nortnern  Indiana  Rail- 
road, and  President  of  the  Detroit,  Monroe,  & 
Toledo  Railroad.  Charles  Dickey, 

Marshal,  etc." 

This  is  a  proceeding  m  rem.  The  acts  of 
Congress,  under  which  it  is  instituted,  provide 
that  property  seized  under  these  laws  may  be 
condemned  in  the  district  court,  and  that  the 
proceedings  shall  be  in  conformity  to  admiralty 
or  revenue  cases,  as  nearly  as  may  be.  The 
libel  in  this  case  proceeds  under  both  the  acts, 
and  alleges  offenses  imder  both,  as  grounds  of 
forfeiture  of  the  property.  The  district  attor^ 
ney  in  respect  to  the  seizure,  chose  to  conform 
to  revenue  cases,  and  endeavored,  as  is  usual  in 
revenue  cases,  to  effect  a  seizure,  before  filing 
the  libel.  In  these  cases  the  preliminary  seizure 
brings  the  res  within  reach  of  the  process  of 
court,  if  a  good  seizure  is  made.  In  the  case 
at  bar  no  seizure  was  made  upon  the  warrant 
of  arrest  issued  upon  the  fihng  of  the  libel, 
other  than  the  previous  seizure. 

In  admiralty  or  revenue  proceedings  in  rem, 
seizure  is  made  necessary  to  give  the  court 
jurisdiction. 

The  Ann,  9  Cranch,  289;  Taylor  v.  Carryl, 
20  How.  699,  15  L.  ed.  1034;  The  Washington, 
4  Blatchf.  101. 

The  acts  of  Congress  expressly  require  seiz- 
ure. 

Act  August,  1861,  §  1 ;  act  July,  1862,  §  6. 

In  proceedings  in  rem,  in  admiralty  or  rev- 
enue cases,  the  res  must  be  Actually  or  con- 
structively within  the  possession  of  the  court. 
Ben.  Adm.  Pr.  §  434. 

There  must  be  an  arrest  of  the  res.  Betts, 
Adm.  Pr.  32;  Adm.  Rule  29  of  Supreme  Court. 

Attachments  in  rem  are  served  by  actual  levy 
upon  the  property.  Dunl.  Adm.  Pr.  133,  ch. 
IV.  The  Process. 

The  possession  must  be  actual,  open  and  vis- 
ible. 

See  Taylor  y.  Carryl,  ubi  supra,  and  the 
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other  cases  cited  above;  also  The  Silver  Spring, 
I  Spr.  651. 

In  two  cases^  Chief  Justice  Marshall  has 
stated  the  rule  as  to  notice  in  proceedings  in 
rem.  Where  they  are  in  rem,  notice  is  served 
upon  the  thing  itself. 

The  Mary,  9  Cranch,  144 ;  Mankin  v.  Chand- 
ler, 2  Brock,  127 ;  Rose  v.  Himely,  4  Cranch,  277. 

The  property  consisted  of  stock  in  two  cor- 
porations. No  actual  seizure  of  it  could  be 
made  by  the  marshal. 

See  Haley  v.  Reid,  16  Ga,  437;  U.  S.  ▼- 
1756  Shares  of  Stock,  5  Blatchf.  231. 

In  Michigan  there  is  no  law  which  authorizes 
the  taking  of  stocks  on  mesne  process.  They 
may  be  taken  on  final  process,  but  not  in  the 
way  pursued  in  this  case.  2  Comp.  L.  of  Mich. 
1213,  1214. 

But  if  he  had  made  a  seizure  upon  the  war- 
rant, and  there  had  been  no  valid  seizure  be- 
fore the  libel  was  filed,  the  court  had  no  juris- 
diction.    The  Washington,  4  Blatchf.  101. 

There  was  no  such  hearing  and  proof  in  this 
case  as  are  necessary  to  a  valid  decree. 

The  decree  shows  that  the  counsel  for  the 
government  treated  the  case  as  one  of  default. 

We  say,  then,  no  valid  default  was  entered. 
Adm.  Rule  of  Supreme  Court. 

The  record  does  not  show  that  the  court  pro- 
nounced a  default,  nor  was  the  libel  adjudged 
to  be  taken  pro  confesso. 

If  a  valid  default  had  been  entered,  there 
should  have  been  a  hearing,  and  the  govern- 
ment should  have  proved  its  case.  Adm.  Rule 
29;  U.  S.  V.  The  Lion,  1  Spr.  399. 

If  a  hearing  was  necessary,  what  should  the 
government  have  proved? 

It  should  have  proved  the  seizure,  and  a  seiz- 
ure made  previous  to  the  filing  of  the  libel.  The 
return  by  the  marshal,  of  a  seizure,  upon  the 
warrant,  is  not  sufficient. 

The  Washington,  4  Blatchf.  101;  The  Silver 
Spring,  1  Spr.  651. 

It  should  have  proved  some  offense  under  the 
acts  of  Congress. 

As  the  proceedings  related  to  a  seizure  on 
land,  the  case  is  one  of  common  law  juris- 
diction, and  there  should  have  been  a  trial  by 
jury. 

Union  Ins.  Co.  v.  U.  S.  6  Wall.  760,  18  L.  ed. 
879;  Armstrong's  Foundry,  6  Wall.  766,  18 
L.  ed.  882;  U.  S.  v.  Hart,  6  Wall.  770,  18  L.  ed. 
914. 

The  acts  of  Congress  in  question  were  en- 
acted in  the  exercise  of  the  sovereignty  of  the 
government  over  the  whole  people  of  the  United 
States,  and  not  in  the  exercise  of  its  rights  as  a 
belligerent  under  the  law  of  nations.  Hence, 
the  acts  are  not  valid,  unless  they  are  in  con- 
formity with  the  Constitution. 

The  5th  and  6th  Amendments  of  the  Consti- 
tution of  the  United  States,  contain  restrictions 
upon  legislative  power.  So  far  as  they  are 
material  to  this  case,  they  are  in  the  6th  Amend- 
ment, that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  offense,  save 
on  indictment  or  presentment  by  a  g^and  jury; 
that  no  person  shall  be  deprived  of  his  prop- 
erty, save  by  due  process  of  law ;  and  in  the  6th 
Amendment,  that  in  all  criminal  prosecutions, 
the  accused  shall  be  entitled  to  a  speedy  and 
public  trial  by  an  impartial  jury,  in  the  state 
or  district  where  the  offense  was  committed. 
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The  proceedings  now  before  you  had  for  their 
object,  in  point  of  fact,  to  deprive  a  citizen  ol 
his  property,  of  all  his  property ;  and  to  deprive 
him  of  it  by  reason  of  a  criminal  offense,  de- 
fined and  punished  by  death,  fine  or  imprison- 
ment, by  force  of  the  same  act  of  July  17, 
1862. 

This  is  necessarily  true  only  in  point  of  fact. 
It  may  be  that  this  legislation  was  founded  on 
other  provisions  of  the  Ck>nstitution.  The 
powers  contained  in  the  Constitution,  which  I 
suppose  will  be  relied  on  here,  as  the  sources 
of  authority  for  this  legislation,  are  the  powers 
to  declare  and  prosecute  war,  to  subdue  insur- 
rection, and  to  make  rules  concerning  captures 
on  land  and  water.  They  are  what  have  been 
termed  the  "war  powers"  of  the  government. 

These  war  powers  are,  by  the  Constitution 
itself,  not  expressly  restricted.  They  are  re- 
stricted frcnn  the  very  designation  and  nature 
of  the  powers  themselves  which  are  granted. 
A  power  to  prosecute  war,  granted  in  that  great 
instrument,  is  a  power  to  prosecute  it  according 
to  the  laws  of  nations,  not  in  violation  of  the 
laws  of  nations. 

It  was  laid  down  by  this  court  in  the  case  of 
Broim  V.  U.  8.  8  Cranch,  110,  that  it  is  com- 
petent for  Congress  to  capture  and  to  confiscate 
the  whole  or  any  part  of  the  property  of 
enemies,  under  the  laws  of  nations.  But  this 
has  nothing  to  do  with  criminals  who  are 
enemies.  They  are  permanent  inhabitants  of 
the  enemy's  country. 

When  Congress  comes  to  penal  legislation,  it 
is  not  dealing  with  inhabitants  of  the  enemy's 
country  as  such,  or  their  property,  because  they 
are  such  inhabitants.  It  is  dealing  with  certain 
overt  acts,  which  have  been  done  against  the 
sovereignty  of  the  United  States,  amounting  to 
offen»eft  defined  and  punished  in  the  laws  of 
the  United  States.  Then  Congress  does  legislate 
under  the  restrictions  which  are  contained  in 
these  5th  and  6th  Amendments. 

Then  Congress  cannot  require  that  any  per- 
son should  answer  for  a  capital  or  otherwise  in- 
hmous  offense,  without  an  indictment;  or  that 
be  can  be  prosecuted  criminally,  except  before 
an  impartial  jury  in  the  state  and  district 
vhere  the  offense  was  committed,  or  that  he  can 
be  deprived  of  his  property  without  due  process 
of  law. 

This  act  of  July  17,  1862,  is  "An  Act  to  Sup- 
press Insurrection,  to  Punish  Treason  and  Re- 
oellion,  to  Seize  and  Confiscate  the  Property  of 
Rebels,  and  for  Other  Purposes."  So  much  of 
this  act  as  undertakes  to  punish  treason  and 
Rebellion,  and  to  seize  and  confiscate  the  prop- 
ertv  of  rebels  the  court  has  to  do  with  in  these 


The  2d  section  of  .this  act  creates  offenses 
which  were  unkno\ni  to  the  law  of  the  United 
States  before  its  date.  The  offense  of  "giving 
aid  and  comfort  to  the  existing  Rebellion"  (12 
Stat  at  L.  590).  it  makes  an  offense,  and  pro- 
vides for  its  punishment  by  imprisonment.  Thus 
(ar  Congress  has  been  legislating  by  virtue  of 
its  mnnicipal  authority  to  create  penal  laws. 
Then  follow  the  provisions  which  carry  into 
effect  that  part  of  the  title  of  the  act  which  I 
have  read,  "to  seize  and  confiscate  the  property 
of  rrfjels,"  not  of  enemies.  Then  the  act  pro- 
weds  to  define  what  is  meant  by  rebels,  namely : 
tbcj  who  have  committed  treason;  they  who 
U  Waul 


have  given  aid  and  comfort  to  the  Rebellion, 
they,  who,  beincr.  according  to  the  7th  section, 
engaged  in  the  Rebellion  at  a  certain  date,  shall 
not  return  to  their  allegiance  within  sixty  days 
after  a  proclamation  to  be  issued  by  the  Presi- 
dent. 

It  is  not  confined  to  enemies;  it  i^  applicable 
to  those  persons,  and  to  all  those  persons,  who 
have  done  certain  overt  acts  which  are  de- 
scribed and  made  piuiishable  by  the  law. 

The  6th  clause  of  the  5th  section  says : 

"The  property  of  any  person  who,  owning 
property  in  any  loyal  state  or  territory  of  the 
United  States,  or  m  the  District  of  Columbia, 
shall  hereafter  assist  and  give  aid  and  comfort 
to  such  Rebellion,"  is  to  be  forfeited. 

Captain  Semmes  was  an  inhabitant  of  Mary- 
land, and  never  ceased  to  be  so.  He  was  never 
an  enemy,  within  the  meaning  of  the  laws  of 
nations,  as  this  court  has  applied  that  word,  for 
he  was  never  an  inhabitant  of  the  rebel  states. 
He  was  a  traitor  and  a  pirate  under  the  statute 
law  of  the  United  States,  but  not  an  enemy.     . 

Here  is  this  section  which  forfeits  the  prop- 
erty of  any  person,  no  matter  where  he  resides, 
who  owns  property  in  the  District  of  Columbia, 
or  any  one  of  the  loyal  states,  upon  the  ground 
that  he  has  committed  a  crime  defin^  and 
punished  by  this  law.  Is  such  a  forfeiture  as 
that,  a  forfeiture  imder  the  laws  of  nations  ?  It 
is  a  forfeiture  under  this  municipal  law,  and 
under  this  only. 

Now  look,  if  your  Honors  please,  at  the  7th 
section,  and  these  are  the  two  which  are  in 
question  in  these  cases: 

"That  if  any  person  within  any  state  or  ter- 
ritory of  the  United  States  other  than  those 
named  as  aforesaid"  (that  is,  other  than  the 
loyal  states). 

"After  the  passage  of  this  act,  being  engaged 
in  armed  rebellion  against  the  government  of 
the  United  States,  or  aiding  or  abetting  such 
Rebellion,  shall  not,  within  sixty  days  after 
public  warning  and  proclamation  duly  given 
and  made  by  the  President  of  the  United  States, 
cease  to  aid,  counsel  and  abet  such  Rebellion, 
and  return  to  his  allegiance  to  the  United 
States,"  all  his  estate  shall  be  forfeited.  This, 
as  I  have  said  of  the  other  provision,  is  directed 
against  all  persons  of  whatever  State  they  may 
l2  inhabitants,  and  without  any  regard  what- 
ever to  the  question  whether  they  are  enemies 
within  the  laws  of  nations  and  the  decisions 
of  this  court  or  not. 

This,  then,  is  a  law  which  begins  by  punish- 
ing treason,  which  advances  to  the  definition 
of  a  new  offense.,  namely:  giving  aid  and  com- 
fort to  the  Rebellion;  which  punishes  that  by 
fine  or  imprisonment  or  both,  at  the  discretion 
of  the  court;  and  then  it  proceeds  further  and 
inflicts  the  forfeiture  of  all  property  of  all  per- 
sons who  give  aid  or  comfort  to  the  Rebellion; 
and  why  is  not  this  last  just  as  much  a  punish- 
ment as  the  fine  which  is  mentioned  in  the  2d 
section  that  defines  the  offenses? 

This  argument  is  greatly  strengthened  by 
what  followed  the  enactment  of  this  law  by 
Congress. 

In  the  Joint  Resolution  explanatory  of  "An 
Act  to  Suppress  Insurrection,  to  Punish  Trea- 
son and  Rebellion,  to  Seize  and  Confiscate  the 
Pronerty  of  Rebels,  and  for  Other  Purposes," 
is  tnis  clause: 
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'Nor  shall  any  punishment  or  proceedings 
under  said  act  be  so  construed  as  to  work  a 
forfeiture  of  the  real  estate  of  the  offender  be- 
yond his  natural  life." 

A  "forfeiture"  of  the  estate  of  the  "oflfender." 
What  have  these  terms  to  do  with  the  appro- 
priation of  enemies'  property  under  the  laws  of 
nations?  They  are  strictly  and  exclusively  ap- 
plicable to  punishment  for  crime. 

There  has  been  before  this  court  at  a  former 
term,  the  case  of  Armstrong's  Foundry^  6  Wall. 
766,  18  L.  ed.  882.  That  was  a  proceeding 
against  particular  property  which  had  been 
placed  in  an  illegal  predicament  with  the  con- 
sent of  the  owner.  Before  the  final  judgment 
of  forfeiture  was  rendered  in  this  court,  Arm- 
strong was  pardoned.  It  was  declared  by  this 
<jourt  that  even  in  that  case,  the  intention  of 
Congress  was  to  forfeit  the  property  as  a  pun- 
ishment for  an  offense  committed  by  the  owner, 
in  devoting  his  property  to  such  a  use;  and 
that,  therefore,  a  pardon  which  condoned  all  of- 
fenses, and  this,  amongst  others,  relieved  the 
property  from  the  claim  of  the  government. 

How  much  stronger  is  the  case  now  before 
the  court,  where  the  proceeding  is  not  against 
an  offending  thing,  but  against  the  property  of 
a  person  because  ne  has  committed  a  crime. 

That  this  offense  of  giving  aid  and  comfort 
to  the  Rebellion  is  punished  by  this  law  by  a 
fine  of  $5,000,  imprisonment  for  five  years,  in- 
ability or  disqualification  to  hold  any  office  of 
honor  or  trust  under,  the  United  States,  and 
forfeiture  of  all  property;  that  this  is  an  in- 
famous offense  within  the  meaning  of  the  Ck>n- 
Btitution,  will  hardly  be  denied.  That  this  is  a 
criminal  prosecution  within  the  meaning  of  the 
Constitution,  if  it  be  not  legislation  exclusively 
directed  against  enemies'  property  within  the 
scope  of  the  war  power  of  the  government,  as 
I  have  endeavored  to  explain  it,  also  cannot  be 
denied.  Here  is  a  charge  of  crime,  and  here  is 
a  forfeiture  of  all  property  by  reason  of  his. 
t^ilt  of  that  crime,  to  be  enforced  by  this  pro- 
ceeding. 

It  is  equally  clear  that  this  is  not  due  process 
•of  law,  within  the  meaning  of  the  Constitution. 

In  the  heat  of  the  Revolutionary  War,  acts 
of  confiscation  were  passed;  ex  post  facto  laws 
were  passed ;  bills  of  attainder  were  passed,  etc. 
But  it  was  the  very  excesses  into  which  our  an- 
■oestors  had  run  during  that  heated  time,  which 
caused  the  framers  of  the  Constitution  of  the 
United  States  to  insert  restrictions  into  it,  that 
no  ex  post  facto  law  should  be  passed;  that  no 
bill  of  attainder  should  be  passed;  that  no 
man  should  be  deprived  of  his  property  save 
by  due  process  of  law. 

Messrs.  Hoar  and  Akerman,  Attys.  Oen.,  and 
B.  H.  Brlstow,  for  defendants  in  error,  and 
Ctoo.  F.  EdmnncU,  for  the  purchasers  of  the 
property: 

As  a  preliminary  question  we  submit,  that 
the  plaintiff  in  error  is  not  entitled  to  bring  up 
the  record,  or  to  any  standing  in  this  court. 
The  statute  providing  for  the  seizure  of  the 
property,  in  the  prosecution  of  the  war,  did 
not  proceed  against  the  property  of  any  partic- 
ular rebel  or  enemy,  but  against  the  property 
of  any  and  all  enemies. 

The  suit  was  in  rem  against  the  property,  and 
not  in  personam  against  the  owner. 

In  accordance  with  the  course  of  procedure 
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in  admiralty  and  revenue  cases,  the  supposed 
claimant  of  the  property  need  not  have  been 
named. 

It  is  believed  that  no  instance  can  be  found 
before  these,  of  an  appeal  or  a  writ  of  error 
being  brought  even,  much  less  sustained,  in  a 
cause  in  rem,  by  any  person  who  was  not  a 
claimant  in  the  court  below,  except  under  the 
English  Act  of  1797  (38  Geo.  III.  ch.  38,  § 
2 ) ,  which  was  enacted  to  give  persons  interested 
a  right  of  appeal  in  prize  cases,  where  they  had 
not  appeared  and  become  parties,  a  privilege 
which,  without  the  statute,  they  did  not  pos- 
sess. 

All  the  analogies  of  the  law  are  perfect  in 
support  of  this  result.  See  proceedings  in 
equity  upon  bills  taken  pro  confesso. 

Owner  of  land  cited  ^  terre-tenant  in  eject- 
ment, and  not  appearing.  Connor  v.  Peugh's 
Lessee,  18  How.  394,  15  L.  ed.  432;  Palmer's 
H.  of  L.  Pr.  140. 

Persons  in  interest  attempting  to  intervene. 

Payne  v.  Niles,  20  How.  ^19,  16  L.  ed.  895. 

While  it  is  no  doubt  true,  in  respect  to  the 
conclusiveness  of  a  judgment  in  rem,  that  all 
the  world  are  parties,  and  have  an  opportunity 
to  assert  their  rights  and  to  appeal,  the  only 
method  of  such  security  is  by  appearing  and 
making  claim  in  the  cause  dum  fervet  lis. 

And  it  is  no  excuse  to  say  one  did  not  have 
notice  in  fact,  and  so  could  not  appear.  The 
law  does  and  must,  conclusively,  impute  notice 
to  all  persons. 

If  the  proceedings  are  not  absolutely  void, 
the  judgment  is  conclusive;  and  if  they  are 
void,  the  remedy  for  persons  not  before  the 
court  as  a  party  is,  not  by  writ  of  error,  but  by 
suit  for  his  property. 

The  information  alleges,  in  substanoe,  that 
Samuel  Miller  was  a  public  enemy ;  a  rebel  citi- 
zen, residing  in  the  state  of  Virginia;  that  he 
was  the  owner  of  the  shares  of  railroad  stock 
named  in  the  libel ;  that  he  employed  and  used 
the  same  in  aid  of  the  enemy ;  tnat  owning  this 
stock,  situated  in  a  loyal  state,  he  had  assisted 
and  given  aid  to  the  Rebellion  against  the  gov- 
ernment. 

The  information  also  alleged  that  the  prop- 
erty of  Miller,  proceeded  against,  was  part  of 
the  capital  stock  (particularly  describing  it)  of 
two  corporations,  created  under  the  laws  of, 
and  located  and  existing  in,  the  state  of  Michi- 
gan, and  that  the  property  was  within  the  juris- 
diction of  the  court. 

It  further  alleged  the  facts  recited  as  causes 
of  confiscation  in  section  6  of  the  act  of  August, 
1861.    12  Stat,  at  L.  319. 

It  then  proceeded  further  to  alle^  that  vari- 
ous causes  of  seizure  and  confiscation  provided 
by  the  act  of  July  17,.  1862  (12  Stat,  at  L. 
590,  591 ) ;  and  the  proclamation  of  July  25  ( 12 
Stat,  at  L.  1266) ;  and  the  seizure  of  the  prop- 
erty by  the  marshal,  under  the  direction  of  the 
President,  and  his  holding  it  for  confiscation 
and  to  pray  a  decree  of  confiscation  and  for- 
feiture to  the  United  States,  with  directions 
for  the  disposition  of  the  property  and  proc^ds, 
and  for  process,  monition,  etc.,  all  in  strict  sub- 
stantial analogy  to  the  practice  in  admiralty 
and  revenue  cases,  as  directed  by  the  act. 

The  information  is  sufficient. 

The  property  was  within  the  district  where 
it  was  seized  and  proceeded  against.    The  cor- 
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porations  existed  in  Michigan  alone.    The  stock 
«oiild  be  transferred  there  only,  on  the  books  of 
the  corporation,  and  on  surrender  of  the  out- 
•ttnding  certificates. 
United  States  v.  Leroy,  5  Blatchf. 
Efcn  in  the  case  of  simple  debts,  for  all  pur- 
poses of  appropriation  to  the  use  of  creditors, 
ete^  the  sitiis  of  the  property  is  the  residence 
of  the  debtor.     Garnishment,  foreign  attach- 
ment, and  trustee  process,  in  such  cases,  have 
existed  in  one  form  or  another,  almost  as  long 
as  any  branch  of  jurisprudence. 
2  Conk.  Adm.  Pr.  138  et  aeq. 
The  act  of  Congress  of  July  17,  1862,  made 
it  the  duty  of  the  executive  department  of  the 
goremment  to  seize  for  the  use  of  the  nation 
tU  the  estate  and  property,  money,  stock,  cred- 
its and  effects  of  the  persons  enumerated  as 
among  the  public  enemies  of  the  United  States. 
The  very  word,  stocks,  which  defines  his  in- 
terest, is  used. 

Sudi  incorporeal  interests,  in  whatever  form 
they  may  exist,  are  the  proper  subjects  of  con- 
fiBcation,  and  for  such  purposes  they  are  within 
the  jurisdiction  and  power  of  the  sovereign.  If 
the  real  source  of  the  interest  or  right  to  the 
performance  of  an  obligation  is  within  the  ter- 
ritory of  the  sovereign,  it  may  be  cut  off  and 
destroyed. 

Cooper  V.  Telfair,  4  Dall.  14 ;  Ware  v.  Eylton, 
3  Dall.  199,  and  authorities  cited;  Smith  v. 
Maryland,  6  Cranch,  286. 

The  power  of  the  legislative  and  war  making 
department  to  confiscate  the  property  of  ene- 
mies on  land,  cannot  be  questioned. 

Broum  v.  The  U.  S.  8  Oanch,  110;  Mrs, 
Alexander's  Cotton,  2  Wall.  404,17  L.  ed.  915; 
Ware  r.  Hylton,  3  Dall.  199;  Smith  v.  Mary- 
land,  eited  ante. 

And  in  such  cases  the  same  power  is  the  sole 
jo4ge  of  the  exercise  of  the  right,  as  to  the 
extent,  mode,  and  manner. 

The  act  of  1862  puts  this  species  of  property 
by  name  in  the  cate^ry  of  enemies'  property, 
if  owned  under  the  circumstances  stated  m  the 
information  (and  declared  in  the  prize  cases 
to  be  a  case  of  war ) ,  that  is,  by  a  public  enemy ; 
and  it  requires  in  such  case  that  it  shall  be 
seised  and  condemned  as  enemies'  property,  and 
become  the  property  of  the  United  States. 
17. 

The  prooeedinii^  were  in  all  respects  regular, 
whether  the  seizure  be  regarded  either  as  mu- 
nidpal  or  belligerent. 

L  As  a  municipal  seizure,  it  was  just  like  a 
nrenue  or  neutrality  case,  a  proceeding  in  rem 
a^nst  the  property  which  was  before  the 
conrt;  and  the  property,  not  the  claimant,  was 
the  subject  of  the  suit. 

The  Palmyra,  12  Wheat.  1 ;  United  States  v. 
Louisiana  Vengeance,  3  Dall.  297;  The  Sarah, 
8  Wheat  391. 
It  was  a  civil  case. 

United  States  v.  Louisiana  Vengeance,  supra; 
Cnited  States  ▼.  The  Betsey,  4  Cranch,  443. 

On  the  filing  of  the  information,  the  court 
took  control  of  the  property  by  its  officer,  in 
the  only  way  possible;  gave  notice  to  all  per- 
sons to  appear  in  the  regular  course,  and  upon 
default  of  claimants,  decree  confiscation  and 
sale,  upon  evidence  of  the  only  fact  the 
plaintiff  in  error  would  have  had  a  right  to  dis- 
pute had  he  appeared.  ••  «.,  that  he  was  a  public 
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enemy,  and  adhered  to  the  Confederate  States 
for  if  he  did  not,  in  due  and  formal  manner, 
claim  the  property  as  his,  he  could  not  have 
been  heard  at  all. 

The  proceedings  after  condemnation,  the 
partjr  has  no  ri^ht  to  question,  for,  by  the  de- 
cree itself,  all  his  right  ceased  absolutely. 

Ingraham  y.  Dawson,  20  How.  495,  15  L.  ed. 
989. 

According  to  settled  principles  and  practice 
no  trial  by  jury  was  requisite  or  legally  possi- 
ble in  a  case  in  rem,  where  all  claimants  made 
default  and  were  in  contumacy,  or  left  the  prop- 
erty-derelict. 

Conk.  Tr.  526;  Ben.  249;  Man.  Ex.  Pr.  143 
et  seq.;  Betts  Pr.  38;  The  Mary,  9  Cranch.  126. 

But  if  this  be  an  admiralty  cause,  then  writ 
of  error  will  not  lie. 

The  San  Pedro,  2  Wheat.  132. 

Constructive  notice,  according  to  the  lawful 
practice  of  a  court  is,  to  all  intents  and  pur- 
poses, just  as  effectual  as  actual  notice.  It 
must  be  that  or  nothing. 

The  only  redress  where  there  is  any,  in  cases 
of  hardship,  is  an  appeal  to  the  discretion  of 
the  court,  to  open  the  default,  not  by  writ  of 
error. 

The  Mary,  9  Cranch,  126. 

Nor  can  this  court,  upon  a  writ  of  error, 
which  must  be  founded  upon  the  record,  con- 
sider in  any  case  whether  there  was  too  little 
or  no  evidence  at  all  before  the  court  below. 

Parsons  v.  Bedford,  3  Pet.  443;  Minor  v. 
Tillotson,  2  How.  392;  New  Orleans  v.  Cfaines, 
22  How.  141,  16  L.  ed.  295;  Suydam  ▼.  WUliam- 
son,  20  How.  427,  15  L.  ed.  978. 

But  if  it  be  material  to  fix  with  precision  the 
legal  nature  of  these  proceedings,  which  we  do 
not  perceive,  it  is  easy  to  show  that  this  was  in 
all  respects  a  belligerent  seizure,  jure  belli,  and 
that  neither  the  provisions  of  the  Constitution, 
nor  the  rules  regulating  municipai  seizures, 
have  any  intrinsic  application  to  tne  case. 

Proceedings  in  rem  to  forfeit  property  are  in- 
dependent of  criminal  proceedings  to  punish 
persons.  It  is  not  necessary  that  the  owner 
should  have  been  previously  convicted  of  a 
crime  in  order  to  forfeit  his  property  by  a  suit 
in  rem.  The  property  may  be  treated  as  hos- 
tile, although  the  owner  has  not  been  guilty  of 
treason.  If  he  be  an  alien  owing  no  allegiance, 
or  a  citizen  whose  opinions  or  wishes  are  not 
proved  to  be  hostile  and  yet  situated  in  the 
enemy's  country  or  his  property  used  in  aid  of 
the  enemy,  it  may  be  forfeited. 

2  Sprague,  140;  The  Ventre,  8  Cranch.  253; 
Jecker  ▼.  Montgomery,  18  How.  114,  15  L.  ed. 
312;  2  Court  Claims  Rep.  Nott.  &  H.  529;  The 
Prize  Cases,  2  Black,  635,  17  L.  ed.  459;  Mrs. 
Alexander's  Cotton,  2  Wall.  404,  17  L.  ed.  915; 
The  Peterhoff,  5  Wall.  60,  18  L.  ed.  571;  The 
Grey  Jacket,  5  Wall.  369,  18  L.  ed.  653;  The 
William  Bagaley,  5  Wall.  405,  18  L.  ed.  588. 

And  this  is  true,  although  the  war  be  a  civil 
war.  In  civil  war,  this  belligerent  right  of 
forfeiture  of  enemies'  property  may  be  super- 
added to  the  exercise  of  the  rights  of  sovereignty. 
The  sovereign  may  exercise  one  or  both  of  these 
rights  at  his  option,  and  the  character  of  the 
act  will  determme  in  which  capacity  it  is  per- 
formed. 

Rose  V.  Himely,  4  Cranch,  272;  The  Prize 
Cases,  2  Black,  673,  17  L.  ed.  478. 
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The  intention  of  Congress  in  enacting  this 
statute  is  to  be  found  in  the  law  itself,  taken 
as  a  whole  and  with  all  its  parts.  Its  purpose 
was  to  suppress  insurrection  and  carry  the  then 
existing  war  to  a  successful  termination;  first, 
by  prescribing  punishment  for  treason — an  act 
of  sovereignty;  second,  by  the  seizure  and  con- 
fiscation of  the  property  of  rebels,  enemies — a 
belligerent  act.  The  property  io  be  seized  and 
condemned  is  to  be  proceeded  against  as 
enemies*  property,  a  term  known  only  in  stat- 
utes declaring  and  for  the  enforcement  of  bel- 
ligerent rights,  and  in  courts  enforcing  such 
statutes. 

This  act  of  Congress  must  be  so  construed 
as  not  to  make  the  legislature  guilty  of  an  ab- 
surdity. If  Congress  had  intended  that  por- 
tion of  the  act  commencing  with  the  5th  sec- 
tion as  a  punishment  for  treason,  it  would  have 
made  the  forfeiture  of  the  property  mentioned 
in  the  5th  and  6th  sections  follow  the  convic- 
tion, as  did  the  forfeiture  of  the  $10,000  and 
freedom  of  the  slaves  provided  for  in  the  fst 
section  of  the  act. 

That  all  the  property  of  an  enemy  found 
within  the  country  during  a  state  of  war  may 
be  seized  and  condemned  as  enemies*  property 
is  a  proposition  so  well  established  that  no 
argument  is  necessary  to  prove  it. 

Brown  v.  The  United  States,  8  Cranch,  110; 
Ware  v.  Hylton,  3  Dall.  227. 

This  right  exists  as  well  in  civil  war  as  in 
public  war.  Sir  Alexander  Cockburn,  Lord 
Chief  Justice  of  England,  in  his  charge  in  the 
case  of  Col.  Nelson  and  Lieut.  Brand,  who 
stood  indicted  for  the  alleged  murder  of  George 
William  Gordon  and  Samuel  Clark,  Oct.  23, 
1865,  at  Morant  bay,  during  the  negro  Rebellion 
in  the  Island  of  Jamaica,  says:  **A  rebel  in 
arms  stood  in  the  position  of  a  public  enemy 
and,  therefore,  you  might  kill  him  or  refuse  him 
quarter  and  deal  with  him  in  all  respects  as  a 
public  enemy.*' 

How  far  this  right  shall  be  exercised  is  a 
question  for  the  political  department  of  the 
government  to  determine.  The  mitigation  of 
the  rigid  rule  of  international  law,  giving  the 
sovereign  full  right  to  take  possession  of  and 
confiscate  the  property  of  the  enemy  wherever 
found,  which  the  humane  policy  of  modem 
times  has  introduced,  may  affect  the  exercise 
of  this  right,  but  cannot  impair  the  right  itself. 

It  was,  therefore,  competent  for  Congress  to 
treat  the  property  of  the  domestic  enemies  of 
the  government  as  though  it  were  the  property 
of  foreign  enemies. 

One  of  the  purposes  of  the  confiscation  pro- 
visions of  this  act  of  Congress,  is  the  support 
of  the  army.  Now,  the  power  to  support  armies 
is  one  of  the  enumerated  powers  of  Congress, 
and  that  body  is  also  clothed  with  authority  to 
make  all  laws  necessary  and  proper  for  cariy- 
ing  such  power  into  execution.  The  confiscation 
of  enemies*  property  was  not  the  only  means 
adopted  for  the  accomplishment  of  the  end  pro- 
posed; but  that  it  was  a  proper  means  within 
the  meaning  of  that  word  as  used  in  the  clause 
of  the  Constitution  referred  to,  seems  clear,  ac- 
cording to  the  exposition  given  thereof  in  the 
case  of  McCulloch  v.  Maryland,  4  Wheat.  413. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 
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This  was  a  proceeding  under  the  acts  of 
Congress  of  August  6,  1861,  and  July  17,  1862, 
to  confiscate  shares  of  stock  in  two  corporations 
created  by  the  state  of  Michigan.  The  stock 
had  been  seized  by  the  marshal  of  the  district 
acting  indirectly  under  the  orders  of  the  Presi- 
dent of  the  United  States.  The  marshal  made 
return  to  the  district  attorney  that  lie  had 
seized  it,  with  all  dividends,  interest,  and 
moneys  due  thereon,  specifying  in  his  return 
the  stock  certificates  by  which  it  was  represent- 
ed, and  describing  the  mode  of  seizure  to  have 
been  serving  a  notice  thereof  personally  upon 
the  vice-president  of  one  company,  and  upon 
the  president  of .  the  other.  An  information 
was  then  filed  in  the  district  court  in  the  nature 
of  a  proceeding  in  rem,  against  the  stock, 
averring  it  to  be  the  property  of  Samuel  Miller, 
of  Amherst  county,  Virgmia,  a  rebel  citizen  and 
inhabitant  of  the  Unitwl  States.  The  informa- 
tion further  averred  that  the  said  Miller  was 
pne  of  the  persons  described  in  the  several 
clauses  of  the  5th  section  of  the  act  of  1862, 
and  also  that  within  the  states  of  Virginia  and 
South  Carolina,  after  the  passage  of  the  act, 
being  engaged  in  armed  Rebellion  against  the 
government  of  the  United  States,  and  being 
engaged  in  aiding  and  abetting  such  armed  Re- 
bellion, he  did  not,  within  sixty  days  after  the 
proclamation  (mentioned  in  the  6th  section) 
had  been  made  by  the  President,  cease  to 
*aid,  countenance  and  abet  said  Rebel-  [*293 
lion,  and  did  not  and  would  not  return  to  his 
allegiance  to  the  United  States.  Upon  the  in- 
formation thus  filed  a  warrant  and  monition 
were  issued,  commanding  the  marshal  to  hold 
the  stocks  and  property  thus  described,  the 
same  having  been  by  him  duly  seized,  until  the 
further  order  of  the  court  touching  the  same, 
and  to  give  notice'  as  prescribed,  that  all  per- 
sons having  any  interest  in  said  property,  or 
having  anything  to  say  why  the  same  should  not 
be  condemned  as  enemies*  property  and  sold,  ac- 
cording to  the  prayer  of  the  libel,  might  appear 
before  the  court  at  a  time  designated  therein 
and  make  their  allegations  in  that  behalf.  Ta 
this  writ  or  monition  the  marshal  returned  as 
follows:  "I  hereby  certify  and  return  that  I 
have  seized  and  now  hold  all  the  property  de- 
scribed in  the  within  writ**  (the  stocks  afore- 
said) "and  now  hold  the  same  subject  to  the 
future  order  of  said  court,  and  have  given  no- 
tice to  all  persons  interested  therein,  by  pub- 
lication, as  required  in  the  within  writ.'*  The 
record  then  shows  that  on  the  day  designated  in 
the  monition,  after  default  of  all  persons  had 
been  duly  entered,  and  after  reading  the  deposi- 
tions which  had  been  taken  on  behalf  of  the 
United  States,  the  shares  of  stock  were  con- 
demned as  forfeited  and  a  writ  of  venditioni 
exponas  was  ordered,  under  which  they  were 
sold.  After  this  Miller  applied  by  petition  to 
the  district  court,  praying  that  the  decree  of 
condemnation  might  be  opened  and  set  aside, 
but  the  prayer  of  the  petition  was  denied.  The 
case  was  then  removed  to  the  circuit  court  by- 
writ  of  error,  and  the  decree  having  been  af- 
firmed, the  second  has  been  brought  into  this 
court  for  review. 

We  notice  at  the  outset  an  objection  urged 
against  the  competency  of  the  plaintiff  in  error 
to  sue  out  the  writ  which  brings  the  case  here, 
on  the  ground  that  he  was  not  a  claimant  in 
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the  district  court,  only  to  say  that  it  is  set  at 
rest  by  the  decision  made  in  McVeigh  v.  UnUed 
States,  a  case  decided  at  this  term  {ante,  80). 

Assuming,  then,  that  the  case  is  properly  in 
294*]  this  court,  'and  that  the  plaiaititf  in 
error  has  a  right  to  be  heard,  we  proceed  to 
notice  the  errors  assigned. 

The  first  is  that  there  was  no  such  seizure  of 
the  stocks  as  gave  the  court  jurisdiction  to  con- 
demn them  as  forfeited,  and  to  order  their  sale. 

This  was  a  fatal  error,  if  the  fact  was  as 
claimed.  In  revenue  and  admiralty  cases  a 
seizure  is  undoubtedly  necessary  to  confer  upon 
the  court  jurisdiction  over  the  thing  when  the 
proceeding  is  in  rem.  In  most  such  cases  the 
re*  is  movable  personal  property,  capable  of 
actual  manucaption.  Unless  taken  into  actual 
possession  by  an  officer  of  the  court,  it  mi^ht 
be  eloigned  before  a  decree  of  condemnation 
could  l^  made,  and  thus  the  decree  would  be 
ineffectual.  It  might  come  into  the  possession 
of  another  court,  and  thus  there  might  arise  a 
conflict  of  jurisdiction  and  decision,  if  actual 
seizure  and  retention  of  possession  were  not 
necessary  to  confer  jurisdiction  over  the  subject. 
But  bow  can  it  be  maintained  there  was  no 
sufficient  seizure  in  this  case  ?  The  record  shows 
one.  The  marshal  returned  to  the  warrant 
that  he  had  seized  the  property,  and  that  he 
then  held  it  subject  to  the  further  order  of  the 
court.  Why  is  not  this  conclusive?  Can  a 
sheriff's  or  marshal's  return  to  a  writ  be  contra- 
dicted by  a  plaintiflT  in  error  ?  It  is  true  tbe  re- 
turn did  not  describe  the  mode  of  seizure,  but 
neither  the  writ  nor  the  law  required  that  more 
than  the  fact  should  be  stated.  The  return  met 
all  the  exigencies  of  the  writ.  It  cannot  be  pre- 
sumed, in  the  face  of  the  record,  that  an  illegal 
seizure  was  made,  or  that  some  act  was  done 
that  did  not  amount  to  a  seizure.  But  it  is  said 
the  warrant  with  monition  did  not  require  the 
marshal  to  seize;  that  it  only  commanded  him 
to  hold  the  stock,  the  same  having  been  by  him 
duly  seized,  until  the  further  order  of  the  court. 
Whether  this  was  not  an  order  to  seize,  as  well 
u  to  hold  after  seizure,  we  need  not  determine. 
Confessedly,  the  object  of  the  writ  was  to  bring 
the  property  under  the  control  of  the  court  and 
keep  it  there,  as  well  as  to  give  notice  to  the 
world.  These  objects  would  have  been  fully 
accomplished  if  its  direction  had  been  nothing 
more  than  to  hold  the  property  subject  to 
295*]  •the  order  of  the  court,  and  to  give  no- 
tice. The  marshal  had  already  seized  the  stock, 
and  it  remained  in  his  possession.  An  order  to 
seize  property  already  in  his  hands  would  have 
been  superfluous.  All  that  was  needed  was 
that,  having  the  property,  he  should  hold  it 
"ubject  to  the  order  of  the  court.  Thus  held 
by  its  pfficer,  the  jurisdiction  was  complete.  But 
the  writ  was  larger.  It  commanded  him  to 
bold  the  property,  it  having  been  duly  seized; 
and  he  returned  a  seizure.  The  act  of  Congress 
does  not  require  that  proceedings  in  confiscation 
»htll  conform  precisely  to  those  in  admiralty  or 
revenue  cases,  but  only  "as  near  as  may  be." 
They  must  be  adapted  to  the  peculiarities  of  the 
case,  following  proceedings  in  admiralty  and 
revenue  so  nearly  as  may  be,  consistently  with 
tbe  objects  Congress  had  in  view.  Yet  even  in 
^miralty  it  cannot  be  doubted,  if  a  warrant 
vith  a  monition  should  command  a  marshal  to 
hold  goods  already  in  bis  possession  until  the 
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further  order  of  the  court  touching  the  same, 
and  he  should  return  that  he  had  seized  them 
and  that  he  held  them  as  required,  the  jurisdic- 
tion of  the  court  over  them  would  be  complete. 
To  hold  otherwise  would  be  to  sacrifice  the 
spirit  to  the  letter  of  form;  the  substance  to 
the  shadow. 

It  is  insisted,  however,  that  inasmuch  as  the 
return  to  the  warrant  is  silent  respecting  the 
mode  of  seizure,  we  may  look  to  the  seizure 
made  by  the  marshal  under  the  executive  order 
before  the  information  was  filed.  That  was 
made  by  direction  of  the  district  attorney,  act- 
ing under  authority  of  the  President,  and  the  . 
marshal,  in  reporting  his  action,  returned  that 
he  seized  the  stock  "by  serving  a  notice  of  said 
seizure  personally  upon  the  vice-president  of 
one  company,  and  upon  the  president  of  the 
other."  It  is  assumed  that  the  judicial  seizure 
made  under  the  judicial  warrant  was  made  in 
the  same  way,  or  that  it  was  the  same  seizure, 
and  it  is  argued  that  the  action  of  tbe  marshal 
did  not  amount  to  a  seizure  effectual  to  bring 
the  property  within  the  jurisdiction  of  the 
court.  The  first  observation  we  have  to  make 
in  regard  to  this  is,  that  the  plaintifif  in  error 
has  no  right  to  make  any  such  assumption.  It 
is  justified  by  *nothing  in  the  record.  ['296 
True,  a  seizure  luider  order  of  the  President 
was  necessary  to  warrant  the  institution  of  ju- 
dicial proceedings  for  confiscation,  and  it  may 
be,  therefore,  a  proper  inquiry  whether  what 
the  marshal  did  under  tne  executive  order 
amounted  to  such  a  seizure.  But  the  marshal's 
return  to  the  judicial  warrant,  and  his  report 
to  the  district  attorney,  speak  of  distinct 
transactions,  occurring  at  different  times  and 
under  different  directions.  Waiving  this,  how- 
ever, and  assuming  that  the  manner  of  seizure 
spoken  of  in  the.  return  to  the  warrant  and  mo- 
nition was  the  same  as  that  described  in  the  re- 
port to  the  district  attorney,  we  are  of  opinion 
that  the  seizure  was  good  and  effective;  suffi- 
cient to  give  the  court  jurisdiction  over  the 
property. 

The  act  of  Congress  of  July  17,  1862,  made 
it  the  duty  of  the  President  to  cause  the  seizure 
of  all  the  estate,  property,  money,  stocks,  cred- 
its, and  effects  of  the  persons  described,  and  in 
order  to  secure  the  condemnation  and  sale  of 
such  property,  after  its  seizure,  directed  ju- 
dicial proceedings,  in  rem,  to  be  instituted.  It 
contemplated  that  every  kind  of  property  men- 
tioned could  be  seized  effectually  in  some  mode. 
It  had  in  view  not  only  tangible  property,  but 
that  which  is  in  action.  It  named  stocks  and 
credits ;  but  it  gave  no  directions  respecting  the 
mode  of  seizure.  It  is,  therefore,  a  fair  con- 
clusion that  the  mode  was  intended  to  be  such 
as  is  adapted  to  the  nature  of  the  property 
directed  to  be  seized,  and  in  use  in  courts  of 
revenue  and  admiralty.  The  modes  of  seizure 
must  vary.  Lands  cannot  be  seized  as  movable 
chattels  may.  Actual  manucaption  cannot  be 
taken  of  stocks  and  credits.  But  it  does  not  fol- 
low from  this  that  they  are  incapable  of  being 
seized,  within  the  meaning  of  the  act  of  Con- 
gress. Seizure  may  be  either  actual  or  con- 
structive. It  does  not  always  involve  taking 
into  manual  possession.  Even  in  case  of  chat- 
tels movable,  taking  part  of  the  goods  in  a 
house,  under  a  fi.  fa.,  in  the  name  of  the  whole, 
is  a  good  seizure  of  all.     Scott  y.  Scholev,  8 
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East,  474.  An  assertion  of  control,  with  a 
present  power  and  intent  to  exercise  it,  is  suffi- 
297*]  cient.  *We  are  told  there  is  no  statute 
in  Michigan  that  authorizes  the  service  of 
mesne  process  upon  a  corporation  for  the  at- 
tachment of  its  stock.  Be  it  so.  That  does  not 
show  that  stocks  cannot  be  seized  or  attached 
when  Congress  orders  a  seizure.  Federal  offi- 
cers and  Federal  courts  are  not  dependent  upon 
state  legislation  for  power  to  lay  liold  of  prop- 
erty. Can  it  be  that  the  government  may  seize 
credits  and  corporation  stocks  of  public  enemies 
in  those  states  where  provision  is  made  by  state 
legislation  for  modes  of  seizure  of  such  prop- 
erty, but  may  not  seize  similar  property  of  the 
same  enemies  in  other  states  where  there  are 
no  such  statutes?  There  is,  however,  such  a 
thing  as  seizure  of  corporation  stocks  in  Michi- 
gan on  final  process,  effected  bv  service  of  a 
copy  of  the  writ  on  an  officer  of  the  corporation, 
and  similar  modes  of  seizure  are  in  use  in  most 
if  not  in  all  the  states.  Garnishment  almost 
everywhere  exists.  What  is  that  but  substantial 
attachment?  It  arrests  the  property  in  the 
hands  of  the  garnishee,  interferes  with  the 
owner's  or  creditor's  control  over  it,  subjects  it 
to  the  judgment  of  the  court  and,  therefore,  has 
the  effect  of  a  seizure.  In  all  cases  where  the 
l^mishee  is  a  debtor,  or  where  the  garnishment 
IS  of  stocks,  it  is  effected  by  serving  notice  upon 
the  debtor,  or  corporation.  A  corporation  h^ds 
its  stock,  as  a  quasi  trustee,  for  its  stock- 
holders. The  service  of  an  attachment,  though 
it  is  but  a  notice,  binds  the  debt  or  the  stock 
in  the  hands  of  the  garnishee,  from  the  time  of 
the  service,  and  thenceforward  it  is  potentially 
in  "gremio  legis."  The  statute  declares  that 
proceedings  to  confiscate  shall  conform  as  near- 
%  as  may  be,  to  proceedings  in  admiralty 
or  revenue  cases.  Now,  it  is  legitimate 
in  certain  proceedings  in  courts  of  admiralty 
to  attach  credits  and  effects  of  such  an  intangi- 
ble nature  that  they  cannot  be  taken  into  actual 
possession  by  the  marshal,  and  the  mode  of  at- 
tachment is  by  notice,  dependent  upon  no  statu- 
tory enactment.  Monro  v.  Almeida,  10  Wheat. 
492,  493.  In  that  case,  reference  was  made  ap- 
provingly to  Clerke's  Praxis,  By  Hall,  tit.  32, 
p.  70,  where  it  appears  that  it  is  consistent  with 
298*]  •the  practice  of  the  admiralty,  in  cases 
where  there  is  no  property  which  the  officer  can 
attach  by  manucaption,  to  attach  goods  or  cred- 
its in  the  hands  of  third  persons,  by  means  of 
the  simple  service  of  a  notice.  The  language  of 
this  court  was  th&t,  "as  goods  and  cr^ts, 
in  the  hands  of  a  third  person,  wherever  situ- 
ated, may  be  attached  by  notice,  there  cannot 
be  a  reason  assigned  why  the  goods  themselves, 
if  accessible,  should  not  be  actually  attached; 
and  although  it  is  very  clear  that  the  process 
of  attaching  by  notice  seems  given  as  the  alter- 
native when  the  officer  cannot  have  access  to 
the  goods  themselves,  yet  all  this  may  be  con- 
fided to  the  discretion  of  the  judge  who  orders 
the  process."  Vide,  also.  Conk.  Adm.  Pr.  478; 
Smith  V.  Miln,  Abb.  Adm.  373;  and  our  Ad- 
miralty Rules,  2,  and  37.  These  are,  indeed 
proceedings  to  compel  appearance,  but  they  are, 
nevertheless,  attachments  or  seizures,  bring  the 
subject  seized  within  control  of  the  court  and, 
what  is  of  primary  importance,  they  show  that, 
in  admiralty  practice,  rights  in  action,  things 
intangible,  as  stocks  and  credits,  are  attached 
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by  notice  to  the  debtor  or  holder,  without  aid 
of  any  statute. 

It  was  in  this  mode,  known  to  the  courts,  and 
dependent  on  no  statute,  that  the  marshal 
seized  the  stock  of  the  plaintiff  in  error.  It 
is  impossible  for  us  to  hold  that  his  act  was  no 
sufficient  seizure. 

A  single  observation  more  upon  this  part  of 
the  case.  The  8th  and  the  14th  sections  of  the 
act  of  1862  empowered  the  courts  to  make 
orders  and  decrees,  to  issue  process,  and  do  all 
other  things  necessary  to  fitly  and  efficiently 
carry  out  the  purposes  of  the  act,  which  were 
to  seize  and  confiscate  {inter  alia)  stocks  and 
credits.  Under  this  authority  the  court  might 
have  made  an  order,  had  it  been  necessary,  pre- 
scribing as  the  mode  of  seizure  precisely  what 
the  marshal  did.  And,  if  so,  it  would  be  difiS- 
cult  to  maintain  that,  in  proceeding  to  adjudi- 
cate upon  the  stocks,  there  was  not  a  recogni- 
tion of  the  marshal's  action,  as  a  valid  seizure, 
equivalent  to  an  antecedent  order  thus  to  seize. 
The  decree  expressly  declared  that  the  stocks 
had  been  seiz^. 

•The  second  assignment  of  error  is  [•299 
that  there  was  no  such  hearing  and  proof  in 
the  case  as  was  necessary  to  a  valid  decree  of 
condemnation.  Whether  this  assignment  is  well 
made  must  be  determined  by  the  record.  That 
shows  an  information  containing  averments  of 
all  facts  necessary  to  warrant  a  decree  of  con- 
demnation. It  shows  a  warrant  and  monition 
return  of  seizure  and  publication  of  notice,  and 
a  decree  setting  forth  that  the  warrant  of  con- 
fiscation and  monition  having  been  duly  made, 
and  the  default  of  all  persons  having  been  duly 
entered,  it  was  thereupon,  on  motion  of  the  dis- 
trict attorney,  and  on  reading  and  filing  the 
deposition  taken  on  behalf  of  the  United  States, 
ordered,  sentenced,  and  decreed  by  the  court 
that  the  shares  of  stock  standing  in  the  name  of 
Samuel  Miller  on  the  books  of  the  companies, 
and  belonging  to  him,  which  had  been  before 
seized  by  the  marshal  in  this  proceeding,  be  con- 
demned as  foifeited  to  the  United  States.  Thus 
it  appears  a  default  was  duly  entered  to  a  moni- 
tion, founded  on  an  information  averring  all 
necessary  facts;  that  the  decree  was  entered  on 
monition,  after  default,  and  after  reading  depo- 
sitions taken  on  behalf  of  the  United  Slates. 

But  it  is  insisted  that  the  district  court  did 
not  find  that  the  stocks  belonged  to  a  person 
engaged  in  the  Rebellion,  or  who  had  given  aid 
or  comfort  thereto,  which,  it  is  said,  are  made 
necessary  findings  by  the  7th  section  of  the  act, 
before  a  decree  of  condemnation  can  be  entered. 

This  is  not  an  objection  to  the  jurisdiction  of 
the  court.  We  have  already  shown  that  that 
was  complete.  It  is  an  objection  to  the  regu- 
larity of  proceeding,  and  it  assumes  that  the 
record  must  show  affirmatively  there  was  no 
irregularity.  It  presumes,  therefore,  against 
the  record.  The  general  rule,  however,  is,  that 
in  courts  of  record  all  things  are  presumed  to 
have  been  rightly  done.  Broome,  Lc^.  Max.  428. 
In  courts  of  limited  jurisdiction,  indeed,  there 
is  a  presumption  against  jurisdiction,  but  when 
that  appears  they  are  entitled  to  the  same  pre- 
sumptions in  favor  of  their  action  as  other 
courts  are.  •The  district  and  circuit  [•30O 
courts  are  of  limited  jurisdiction,  but  they  are 
not  inferior  courts,  and  they  are,  therefore, 
entitled   to   the   same   presumptions   in    their 
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favor.  Those  presumptions  are  that  the  court, 
ha?ing  jurisdiction,  and  having  entered  a  judg- 
ment, did  everything  that  was  necessary  to  war- 
rant its  entry  of  the  judgment.  Undoubtedly 
the  contrary  may  be  shown  in  a  court  of  error, 
but  the  burden  of  showing  it  is  upon  him  who 
alleges  error.  The  legal  intendment  is  against 
him.  This  doctrine  is  abimdantly  sustained  by 
the  authorities.  Thus,  in  R.  Co,  v.  Stimpson, 
U  Pet  458,  which  was  a  patent  case,  Judge 
Story  said:  "It  is  a  presumption  of  law  that 
aU  public  officers  perform  their  official  duties 
xmtu  the  contrary  is  proved.  And  when,"  said 
be,  "an  act  is  to  be  done,  or  patent  granted, 
upon  evidence  and  proofs  to  be  laid  before  a 
public  officer,  upon  which  he  is  to  decide,  the 
fact  that  he  has  done  the  act,  or  granted  the 
patent,  is  prima  facie  evidoice  that  the  proofs 
have  becai  r^ularly  made  and  were  satisfactory. 
It  is  not,  then,  necessary  for  the  patent  to  con- 
tain any  recitals  that  the  prerequisites  to  the 
grant  of  it  have  been  duly  complied  with,  lor 
the  law  makes  the  presimiptioh."  And  in 
Orignon  v.  Asior,  2  How.  339,  which  related 
to  a  proceeding  in  rem,  and  where  the  order  of 
sale  did  not  set  out  the  facts  which,  imder  the 
law,  must  have  existed  before  a  sale  could  be 
decreed,  Mr.  Justice  Baldwin  said :  'Tlie  record 
of  the  county  court  shows  that  there  was  a 
petition  representing  some  facts  by  the  admin- 
istrator, who  prayed  an  order  of  sale;  that  the 
eonrt  took  those  facts  which  were  alleged  in 
the  petition  into  consideration,  and  for  these 
and  divers  other  good  reasons,  ordered  that  he 
be  empowered  to  sell.  It  did  then  appear  to 
the  court  that  there  were  facts  and  reasons  be- 
fore them  that  brought  their  power  into  action, 
and  that  it  was  exercised  by  granting  the 
prayer  of  the  petitioner,  and  the  decree  of  the 
court  does  not  specify  the  facts  and  reasons,  or 
refer  to  the  evidence  on  which  they  were  made 
to  appear  to  the  judicial  eye;  they  must  have 
301*]  been,  and  the  law  presiunes  *that  they 
▼ere,  such  as  to  justify  this  action."  So  in 
Ertoin  v.  Lowry,  7  How.  181,  Mr.  Justice  Cat- 
ron, in  delivering  the  judgment  of  the  court, 
said:  "We  hold  that,  wherever  a  judgment  is 
giTen  by  a  court,  having  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  the  exercise  of 
jurisdiction  warrants  the  presumption  in  favor 
of  a  purchaser;  that  the  facts,  which  were 
necessary  to  be  proved  to  confer  jurisdiction, 
were  found." 

It  is  not,  however,  necessary  to  invoke  the 
maxim,  ** Omnia  presumunter  rite  acta  esse"  in 
support  of  this  record.  It  appears,  affirmatively, 
that  aU  the  facts  were  found  or  established 
▼hidi,  under  ihe  act  of  Congress,  were  essen- 
tial to  justify  the  iudgment.  It  has  been  ob- 
•eived  that  the  iniormation  set  out  that  the 
stocks  belonged  to  Samuel  Miller,  and  that  he 
was  a  person  engaged  in  the  Rebellion,  who  had 
given  aid  or  comfort  thereto ;  the  monition  was 
duly  made,  and  that  there  was  a  default  of  all 
persons  to  appear  and  claim  or  show  cause  why 
the  property  should  not  be  condemned  as  ene- 
my's property.  The  default  appears  to  have 
|>«en  duly  entered.  Were  this,  then,  a  proceed- 
m?  according  to  the  forms  of  a  common-law 
at^tion,  ^e  facts  averred  by  the  information 
would  be  considered  as  established  or  confessed, 
»»<i  everything  found  necessary  for  a  judgment. 
The  effect  of  m.  del ualt  to  appear  in  an  admi- 
11  Wall. 


ralty  or  revenue  proceeding  is  ordinarily  the 
same  as  in  the  other  actions  at  law.  It  is  a 
virtual  confession.  In  Benedict's  Admiralty, 
2d  ed.  §  452,  the  practice  in  proceedings  in  rem 
is  stated  to  be,  if  no  one  appears  in  response 
to  the  proclamation  for  all  persons  having  any- 
thing to  say  why  the  property  should  not  be 
condemned  to  come  forward  and  make  their 
allegations  in  that  behalf,  that,  on  motion  of 
the  libelant's  proctor,  the  defaults  are  entered 
and  a  decree  of  condemnation  and  sale  is  made 
on  a  brief  statement  by  the  proctor  of  the  cause 
of  action.  When  the  libelant's  claim  may  not 
cover  the  whole  value  of  the  property,  there  is 
a  subsequent  hearing  to  ascertain  the  amount  to 
which  the  libelant  is  entitled,  but  the  decree  of 
condemnation  and  sale  is  entered  on  the  default 
alone.  So  in  §  454  the  same  *author  [*302 
says:  "In  cases  of  seizure,  when  no  one  ap- 
pears, the  decree  of  condemnation  is  absolute, 
the  only  question  being  whether  the  property 
be  forfeited  or  not.  In  such  cases  it  is  usual  for 
the  district  attorney,  on  his  motion  for  con- 
demnation, to  state  briefly  the  substance  of  the 
libel  and  the  cause  of  forfeiture."  In  U.  8, 
V.  The  Lion,  1  Sprague,  399,  Judge  Sprague 
admitted  that  in  some  cases  condemnation  fol- 
lowed default  of  necessity  without  a  hearing, 
though,  in  the  case  then  before  him,  he  held 
that  some  hearing  was  necessary,  because  the 
act  of  Congress  under  which  the  forfeiture  was 
then  sought  (that  of  fishing  vessels  for  viol4- 
tions  of  law  in  obtaining  fishing  bounties)  pro- 
vided that  after  default  the  court  should  pro- 
ceed to  hear  and  determine  the  cause  according 
to  law.  The  act  under  which  these  proceedings 
have  been  taken  makes  no  such  requisition ;  and 
even  in  U.  8»  v.  Lion,  Judge  Sprague  said,  to 
what  extent  there  must  be  a  hearing  must  de- 
pend upon  the  circumstances  of  the  case.  The 
court,  said  he,  will  at  least  examine  the  allega- 
tions of  the  libel  to  see  if  they  are  sufficient  in 
law,  and  the  return  of  the  marshal,  and  such 
affidavit  or  affidavits  as  the  district  attorney 
shall  submit.  He  added  that  a  wilful  omission 
by  the  owners  to  answer  might,  of  itself,  satisfy 
the  court  that  a  forfeiture  should  be  decreed. 
This,  in  a  case  where  the  statute  required  a 
hearing  after  default.  In  the  present  case, 
though  governed  by  no  such  requirement,  the 
court  did  examine  the  depositions,  and  then,  on 
motion  of  the  district  attorney  condemned  the 
property.  We  have  said  the  acts  of  1861  and 
1862  do  not  require  any  hearing  after  a  default 
has  been  duly  entered,  as  did  the  acts  relative 
to  forfeitures  for  violations  of  law  respecting 
fishing  bounties.  It  has  been  suggested,  how- 
ever, the  act  of  1789  directs  that,  in  admiralty 
proceedings,  there  shall  be  a  hearing  after  de- 
fault. But  there  is  no  warrant  for  the  sugges- 
tion. The  act  of  1789  contains  no  such  pro- 
vision. Neither  the  19th  section,  nor  any  other 
part  of  the  act,  can  be  construed  as  making 
any  such  requirement.  No  change  is  made  in 
the  usual  course  of  admiralty  proceedings. 

•There  is  no  essential  difference  be-  [•SOS 
tween  the  forms  of  proceeding  or  the  practice 
in  revenue  cases  and  those  in  admiralty,  except 
where  there  are  disputed  facts.  The  former  are 
described  in  Manning's  Exchequer  Practice,  vol. 
1,  ch.  1,  Information  in  rem.  There  it  appears 
that,  though  generally  there  is  one  proclama- 
tion to  call  in  claimants,  then  an  appraisement. 
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and  a  second  proclamation  inviting  bidders  for 
more  than  the  appraisement,  many  condemna- 
tions appear  in  the  old  records  upon  a  single 
proclamation.  Default  in  the  first  is  a  default 
of  claimants;  default  to  the  second  is  a  default 
of  bidders.  P.  149.  Throughout  the  chapter, 
condemnation  by  default  is  treated  as  in  ac- 
cordance with  the  practice  of  tne  courts  in  such 
cases.  In  Atty.  Gen.  v.  Lade,  Parker,  Rev.  Cas. 
57,  may  be  found  an  entire  record  of  a  revenue 
proceeding  in  rem  to  forfeit  gold  and  silver 
coin  seized  for  attempted  exportation  out  of 
the  realm  contrary  to  acts  of  Parliament.  The 
record,  after  reciting  the  information,  seizure, 
etc.,  proceeds  as  follows:  "Whereupon,  procla- 
mation being  made  for  his  said  Majesty,  as  the 
custom  is,  that  if  anyone  would  inform  the 
court  here  why  the  said  several  pieces  of  gold 
and  silver  coin  of  this  realm,  and  also  the  said 
several  pieces  of  foreign  gold  coin,  should  not, 
for  the  reasons  aforesaid,  remain  forfeited,  he 
might  come  and  he  should  be  heard,  and  no  one 
appearing  to  do  this,  it  is  adjudged  by  the 
barons  here  that  the  said  several  pieces  of  gold 
and  silver  coin  of  this  realm,  and  also  the  said 
several  pieces  of  foreign  gold  coin,  do,  for  the 
reasons  aforesaid,  remain  forfeited.*'  This  judg- 
ment, on  review,  was  held  to  be  regular,  after 
the  court  had  ordered  precedents  to  be  searched. 
It  thus  appears  that  in  revenue  cases,  as  in  ad- 
miralty, default  entered  establishes  the  facts 
averred  in  the  libel  or  information  as  eflfective- 
ly  as  they  can  be  established  on  hearing,  and 
warrants  a  decree  of  condemnation  if  the  in- 
formation contains  the  necessary  averments. 
The  second  assignment  of  error  cannot,  there- 
fore, be  sustained. 

The  third  assignment  is  that  as  the  proceed- 
304*]  ings  rela^d  to  'seizure  on  land  the  case 
was  one  of  common-law  jurisdiction,  and  there 
should  have  been  a  trial  by  jury;  and  we  are 
referred  to  Union  Ins.  Co,  v.  U.  8.  6  Wall.  759, 
18  L.  ed.  879;  Armstrong's  Foundry,  6  Wall. 
766, 18  L.  ed.  882,  and  other  kindred  cases.  But 
in  this  cause  there  was  a  default.  After  the  de- 
fault there  was  no  fact  to  be  ascertained.  The 
province  of  a  jury  in  suits  at  common  law  is  to 
decide  issues  of  fact.  When  there  are  no  such 
issues  there  can  be  nothing  for  a  jury  to  try. 
This  assignment  is,  therefore,  without  merit. 
None  of  the  cases  cited  go  further  than  to  hold 
that  issues  of  fact,  on  the  demand  of  either 
party,  must  be  tried  by  jury. 

It  remains  to  consider  the  objection  urged  on 
behalf  of  the  plaintiff  in  error  that  the  acts  of 
•Congress  under  which  these  proceedings  to  con- 
fiscate the  stock  have  been  taken  are  not  war- 
ranted by  the  Constitution,  and  that  they  are  in 
conflict  with  some  of  its  provisions.  The  ob- 
jection starts  with  the  assumption  that  the  pur- 
pose of  the  acts  was  to  punish  offenses  against 
the  sovereignty  of  the  United  States,  and  that 
they  are  merely  statutes  against  crimes.  If  this 
were  a  correct  assumption;  if  the  act  of  1861, 
and  the  5th,  6th  and  7th  sections  of  the  act 
of  July  17,  1862,  were  municipal  regulations 
only,  there  would  be  force  in  the  objection  that 
Congress  has  disregarded  the  restrictions  of  the 
5th  and  6th  Amendments  of  the  Constitution. 
Those  restrictions,  so  far  as  material  to  the 
argument,  are,  that  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous 
criV^e  unless  on  a  presentment  or  indictment  of 
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a  grand  jury;  that  no  person  shall  be  deprived 
of  nis  property  without  due  process  of  law,  and 
that  in  ail  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  jury  of  the  state  and  dis- 
trict wherein  the  crime  shall  have  been  com- 
mitted.  But  if  the  assumption  of  the  plaintiff 
in  error  is  not  well  made;  if  the  statutes  were 
not  enacted  under  the  municipal  power  of  Con- 
gress to  legislate  for  the  punishment  of  crimes 
against  the  sovereignty  of  the  United  States ;  if, 
on    the    contrary,    they    are    an    exercise    of 
*the  war  powers  of  the  government,  it  is  [*305 
clear  they  are  not  affected  by  the  restrictions 
imposed  by  the  5th  and  6th  Amendments.  This 
we  imderstand  to  have  been  conceded  in  the 
argument.    The  question,  therefore,  is,  whether 
the  action  of  Congress  was  a  legitimate  exer- 
cise of  the  war  power.    The  Constitution  con- 
fers upon  Congress,  expressly,  power  to  declare 
war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  respecting  captures  on  land  and 
water.     Upon  the  exercise  of  these  powers  no 
restrictions  are  imposed.    Of  course  the  power 
to  declare  war  involves  the  power  to  prosecute 
it  by  all  means  and  in  any  manner  in  which  war 
mav  be  legitimately  prosecuted.     It  therefore 
includes  the  right  to  seize  and  confiscate  all 
property  of  an  enemy  and  to  dispose  of  it  at 
the  will  of  the  captor.    This  is,  and  always  has 
been,  an  undoubted  belligerent  right.    If  there 
were  any  uncertainty  respecting  the  existence 
of  such  a  right,  it  would  oe  set  at  rest  by  the 
express  grant  of  power  to  make  rules  respect- 
ing captures  on  land  or  water.     It  is  argued 
•that  though  there  are  no  express  constitutional 
restrictions  upon  the  power  of  Congress  to  de- 
clare and  prosecute  war,  or  to  make  rules  re- 
specting captures,  on  land  and  water,  there  are 
restrictions  implied  in  the  nature  of  the  powers 
themselves.    Hence  it  is  said  the  power  to  pros- 
ecute war  is  only  a  power  to  prosecute  it  accord- 
ing to  the  law  of  nations ;  and  a  power  to  make 
rules  respecting  captures  is  a  power  to  make 
such  rules  only  as  are  within  the  laws  of  na- 
tions. Whether  this  is  so  or  not  we  do  not  care 
to  inquire,  for  it  is  not  necessary  to  the  present 
case.   It  is  sufficient  that  the  right  to  confiscate 
the  property  of  all  public  enemies  is  a  conceded 
right.     Now  what  is  that  right,  and  why  is  it 
allowed?     It  may  be  remarked  that  it  has  no 
reference  whatever  to  the  i>ersonal  guilt  of  the 
owner  of  confiscated  property,  and  the  act  of 
confiscation  is  not  a  proceeding  against  him. 
The  confiscation  is  not  because  of  crime,  but 
because  of  the  relation  of  the  property  to  the 
opposing  belligerent,  a  relation  in  which  it  lias 
been  brought  in  consequence  of  its  ownership. 
It  is  immaterial  to  it  whether  the  owner  be  an 
alien  or  a  friend,  or  even  a  citizen  or  subject  of 
the  power  that  attempts  to  *appropri-  [*306 
ate  the  property.    The  Venus,  8  Cranch.  253.  In 
either  case  the  property  may  be  liable  to  confis- 
cation under  the  rules  of  war.    It  is  certainly 
enough  to  warrant  the  exercise  of  this  belliger- 
ent right  that  the  owner  be  a  resident  of  the 
enemy's  country,  no  matter  what  his  national- 
ity.  The  whole  doctrine  of  confiscation  is  built 
upon  the  foundation  that  it  is  an  instrument 
of  coercion,  which  by  depriving  an  enemy  of 
property  within  reach  of  his  power,  whether 
>vithin  his  territory  or  without  it,  impairs  his 
ability  to  resist  the  confiscating  government, 
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while  at  the  same  time  it  furnishes  to  that  gov- 
enunent  means  for  carrying  on  the  war.  Hence 
ftoy  property  which  the  enemy  can  use,  either 
by  actual  appropriation  or  b^  the  exercise  of 
control  over  its  owner,  or  which  the  adherents 
of  the  enemy  have  the  power  of  devoting  to 
the  enemy's  use,  is  a  proper  subject  of  confisca- 
tion. 

It  is  also  to  be  observed  that  when  the  acts  of 
1861  and  1862  were  passed,  there  was  a  state  of 
war  existing  between  the  United  States  and  the 
rebellious  portions  of  the  country.  Whether  ittf 
beginning  was  on  the  27th  oi:  the  30th  of  April, 
1861,  or  whether  it  was  not  until  the  act  of 
Congress  of  July  13th  of  that  year,  is  unimpor- 
tant to  this  case,  for  both  acts  were  passed  after 
the  existence  of  war  was  alike  an  actual  and 
recognized  fact.  Prize  Cases ,  2  Black,  635,  17 
L.  (3.  459.  War  existing,  the  United  States 
were  invested  with  belligerent  rights  in  addition 
to  the  sovereign  powers  previously  held.  Con- 
gress had  then  full  power  to  provide  for  the 
eeizore  and  confiscation  of  any  property  which 
the  enemy  or  adherents  of  the  enemy  could  use 
for  the  purpose  of  maintaining  the  war  against 
the  government.  It  is  true  the  war  was  not 
between  two  independent  nations.  But  because 
a  civil  war,  the  government  was  not  shorn  of 
any  of  those  rights  that  belong  to  belligerency. 
Mr.  Wheaton,  in  his  work  on  international  law, 
9  296,  asserts  the  doctrine  to  be  that  "the  gen- 
eral usage  of  naticms  regards  such  a  war  as 
entitling  both  the  contending  parties  to  all  the 
rights  of  war  as  against  each  other,  and  even  as 
ft  respects  neutral  nations."  It  would  be  absurd 
307*]  to  hold  that,  *  while  in  a  foreign  war 
enemy's  property  may  be  captured  and  confis- 
cated as  a  means  of  bringing  the  struggle  to  a 
successful  completion,  in  a  civil  war  of  equal 
dimensions,  requiring  quite  as  urgently  the 
employment  of  all  means  to  weaken  the  bel- 
ligerent in  arms  against  the  government,  the 
right  to  confiscate  the  property  that  may 
strengthen  such  belligerent  does  not  exist.  There 
is  no  such  distinction  to  be  made.  Every  reason 
for  the  altowance  of  a  right  to  (confiscate  in 
case  of  foreign  wars  exists  in  full  force  when 
the  war  is  domestic  or  civil.  It  is,  however,  im- 
neeessary  to  pursue  this  branch  of  the  subject 
fnrttia.  In  The  Amy  Warwick,  2  Sprague,  122, 
and  in  the  Prize  Cases,  2  Black,  673,  17  L.  ed. 
478,  it  was  decided  that  in  the  War  of  the  Re- 
bellion the  United  States  sustained  the  double 
character  of  a  belligerent  and  a  sovereign,  and 
had  the  rights  of  both.  Rase  v.  Himely,  4 
Craiidi,  272;  Cheviot  y.  Foussat,  3  Binn.  252; 
IMree  t.  Nafner,  3  Scott,  225;  Thef  Santissima 
Trimidad,  7  Wheat.  306;  U.  8,  ▼.  Palmer,  3 
Wheat  635. 

We  come  then,  directly  to  the  question 
whether  the  act  of  1861,  and  the  5th,  6th  and 
7th  sections  of  the  act  of  1862,  were  an  exercise 
of  this  war  power,  the  power  of  confiscation, 
or  whether  they  must  be  regarded  as  mere  mu- 
nicipal regulations  for  the  punishment  of  crime. 
The  answer  to  this  question  must  be  found  in 
the  nature  of  the  statutes  and  of  the  proceed- 
ngB  directed  under  them.  In  Rose  v.  Himely, 
above  dted  Chief  Justice  Marshall,  in  deliver- 
in|^  the  opinion  of  the  court,  said:  "But  ad- 
mitting a  sovereign,  who  is  endeavoring  to  re- 
<hiee  his  revolted  subjects  to  obedience,  to  pos- 
*fts  both  sovereign  and  belligerent  rights,  and 
U  Wall.  U.  S.,  Book  20. 


to  be  capable  of  acting  in  either  character,  the 
manner  in  which  he  acts  must  determine  the 
character  of  the  act.  If,  as  a  legislator,  he  pub- 
lishes a  law  ordaining  punishment  for  certain 
offenses,  which  law  is  to  be  applied  by  courts, 
the  nature  of  the  law  and  of  the  proceedings 
under  it  will  decide  whether  it  is  an  exercise 
of  belligerent  rights  or  exclusively  of  his  sov- 
ereign power;  and  whether  *the  court,  ['SOS 
in  applying  this  law  to  particular  cases,  acts  as 
a  prize  court  or  as  a  court  enforcing  municipal 
regulations." 

Apply  this  test  to  the  present  case. 

It  IS  hardly  contendea  that  the  act  of  1861 
was  enacted  in  virtue  of  the  sovereign  rights  of 
the  government.  It  defined  no  crime.  It  imposed 
no  penalty.  It  declared  nothing  unlawful.  It 
was  aimed  exclusively  at  the  seizure  and  confis- 
cation of  property  used,  or  intended  to  be  used, 
to  aid,  abet  or  promote  the  Rebellion,  then  a 
war,  or  to  maintain  the  war  against  the  Govern- 
ment. It  treated  the  property  as  the  guilty  sub- 
ject. It  cannot  be  maintained  that  there  is  no 
power  to  seize  property  actually  employed  in 
furthering  a  war  against  the  government,  or 
intended  to  be  thus  employed.  It  is  the  act  of 
1862,  the  constitutionality  of  which  has  been 
principally  assailed.  That  act  had  several  pur- 
poses, as  indicated  in  its  title.  As  described,  it 
was  "An  Act  to  Suppress  Insurrection,  to  Pun- 
ish Treason  and  Rebellion,  to  Seize  and  Confis- 
cate the  Property  of  Rebels,  and  for  Other  Pur- 
poses." The  first  four  scKstions  provided  for 
the  punishment  of  treason,  inciting  or  engag- 
ing in  rebellion  or  insurrection,  or  giving  aid 
and  comfort  thereto.  They  are  aim^  at  indi- 
vidual offenders,  and  they  were,  undoubtedly, 
an  exercise  of  the  sovereign,  not  the  belligerent 
rights  of  the  government.  But  when  we  come 
to  the  5th  and  the  following  secticms  we  find 
another  purpose  avowed,  not  punishing  treason 
and  rebellion,  as  described  in  the  title,  but  that 
other  purpose,  described  in  the  title,  as  "seizing 
and  confiscating  the  property  of  rebels."  The 
language  is,  ""Diat  to  insure  the  speedy  termi- 
nation of  the  present  Rebellion,  it  shall  be  the 
duty  of  the  President  of  the  United  States  to 
cause  the  seizure  of  all  the  estate  and  property, 
money,  stocks,  credits,  and  effects  of  the  per- 
sons hereinafter  named  in  this  section,  and  to 
apply  and  use  the  same,  and  the  proceeds  there- 
of, for  the  support  of  the  Army  of  the  United 
States."  Then  follows  a  description  of  six  class- 
es of  persons,  those  referred  to  as  the  persons 
whose  property  should  be  liable  to  seizure.  The 
6th  section  describes  still  another  class.  Now, 
the  avowed  purpose  of  all  this  was,  not  to 
*reach  any  criminal  personally,  but  "to  [*309 
insure  the  speedy  termination  of  the  Rebellion" 
then  present,  which  was  a  war  which  Congress 
had  recognized  as  a  war,  and  which  this  court 
has  decided  was  then  a  war.  The  purpose 
avowed,  then,  was  legitimate,  such  as  Congress, 
in  the  situation  of  the  country,  might  consti- 
tutionally entertain,  and  the  provisions  made  to 
carry  out  the  purpose,  mz,,  confiscation,  were 
legitimate,  unless  applied  to  others  than 
enemies.  It  is  argued,  however,  that  the  enact- 
ments were  fbr  the  confiscation  of  property  of 
rebels,  designated  as  such,  and  that  the  law  of 
nations  allows  confiscation  only  of  enemy's  prop- 
erty. But  the  argument  overlooks  the  fact  that 
the  Rebellion  then  existing  was  a  war.  And,  if 
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80,  those  engaged  in  it  were  public  enemies. 
The  statute  referred  exclusively  to  the  Rebellion 
then  in  progress.  Whatever  may  be  true  in  re- 
gard to  a  Rebellion  which  does  not  rise  to  the 
magnitude  of  a  war,  it  must  be  that  when  it  has 
became  a  recognized  war  those  who  are  engaged 
in  it  are  to  be  regarded  as  enemies.  And  they 
are  not  the  less  such  because  they  are  also 
rebels.  They  are  equally  well  designated  as 
rebels  or  enemies.  Regarded  as  descriptio  per- 
aonarum,  the  words  "rebels"  and  "enemies"  in 
such  a  state  of  things,  are  synonymous.  And,  if 
this  is  true,  it  is  evident  the  statute,  in  de- 
nominating the  war  rebellion,  and  the  persons 
whose  property  it  attempts  to  confiscate  rebels, 
may,  at  least,  have  intended  to  speak  of  a  war 
and  of  public  enemies.  Were  this  all  that  could 
be  said  it  would  be  enough,  for  when  a  statute 
will  bear  two  constructions,  one  of  which  would 
be  within  the  constitutional  power  of  Congress 
to  enforce,  and  the  other  a  transgress v>n  of  the 
power,  that  must  be  adopted  which  is  consistent 
with  the  Constitution.  It  is  always  a  presump- 
tion that  the  legislature  acts  within  the  scope 
of  its  authority.  But  there  is  much  more  in  this 
case.  It  is  impossible  to  read  the  entire  act 
without  observing  a  clear  distinction  between 
the  first  four  sections,  which  look  to  the  punish- 
ment of  individual  crime,  and  which  were,  there- 
fore, enacted  in  virtue  of  the  sovereign  power, 
and  the  subsequent  sections,  which  have  in  view 
a  state  of  public  war,  and  which  direct 
310*]  *the  seizure  of  the  property  of  those  who 
were  in  fact  enemies,  for  the  support  of  the 
armies  of  the  country.  The  9th,  lOth,  and  11th 
sections  are,  in  this  view,  significant.  They  de- 
clared that  all  slaves  of  persons  engaged  in  re- 
bellion against  the  government  of  the  United 
States,  or  who  should  in  any  way  give  aid  and 
comfort  thereto,  escaping  within  our  lines,  or 
captured  from  such  persons,  or  deserts  by 
them,  should  be  deemed  captives  of  war,  and 
forever  free;  that  escaping  slaves  ot  such  own- 
ers should  not  be  delivered  up,  and  that  no  per- 
son engaged  in  the  military  .or  naval  service 
should,  under  any  pretense  whatever,  surrender 
slaves  to  claimants.  The  act  then  goes  on  to 
provide  for  the  employment  of  persons  of  Afri- 
can descent  in  the  suppression  of  the  Rebellion. 
Can  it  be  that  all  this  was  municipal  legisla- 
tion ;  that  it-  had  no  reference  to  the  war  power 
of  the  government ;  that  it  was  not  an  attempt 
to  enforce  belligerent  rights  ?  We  do  not  think 
so.  We  aro  not  to  strain  the  construction  of  an 
act  of  Congress  in  order  to  hold  it  unconstitu- 
tional. 

It  has  been  argued,  however,  that  the  pro- 
visions of  the  act  for  confisc?ition  are  not  con- 
fined in  their  operation  to  the  property  of  ene- 
mies, but  that  they  are  applicable  to  the  prop- 
erty of  persons  not  enemies  within  the  laws  of 
nations.  If  by  this  is  meant  that  they  direct 
the  seizure  and  confiscation  of  property  not  con- 
fiscable under  the  laws  of  war,  we  cannot  yield 
it  to  our  assent.  It  may  be  conceded  that  the 
laws  of  war  do  not  justify  the  seizure  and 
confiscation  of  any  private  property  except  that 
of  enemies.  But  who  are  to  be  regarded  as  ene- 
mies in  a  domestic  or  civil  war?  In  case  of  a 
foreign  war  all  who  are  inhabitants  of  the  ene- 
my's country,  with  rare  exceptions,  are  enemies 
whose  property  is  subject  to  confiscation:  and 
it  seems  to  have  been  taken  for  granted  in  this 
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case  that  only  those  who  during  the  war  were 
inhabitants  of  the  Confederate  States  were. lia- 
ble to  have  their  property  confiscated.  Such  a 
proposition  cannot  be  maintained.  It  is  not 
true,  even  in  case  of  a  foreign  war.  It  is  ever 
a  presumption  that  inhabitants  of  an  enemy's 
territory  are  enemies,  even  though  they  are  not 
participants  in  *the  war,  though  they  [*311 
are  subjects  of  neutral  states,  or  even  subjects 
or  citizens  of  the  government  prosecuting  the 
war  against  the  state  within  which  they  reside. 
But  even  in  foreign  wars  persons  may  be  ene- 
mies who  are  not  inhabitants  of' the  enemy's  ter- 
ritory. The  law  of  nations  nowhere  declare  the 
contrary.  And  it  would  be  strange  if  they  did, 
for  those  not  inhabitants  of  a  foreign  state  may 
be  more  potent  and  dangerous  foes  than  if  they 
were  actually  residents  of  that  state.  By  imit- 
ing  themselves  to  the  cause  of  a  foreign  enemy 
they  cast  in  their  lot  with  his,  and  they  cannot 
be  permitted  to  claim  exemptions  which  the 
subjects  of  the  enemy  do  not  possess.  Depriv- 
ing them  of  their  property  is  a  blow  against 
the  hostile  power  quite  as  effective  and  tending 
quite  as  directly  to  weaken  the  belligerent  with 
whom  they  act,  as  would  be  confiscating  the 
property  of  a  non-combatant  resident.  Clearly, 
therefore,  those  must  be  considered  as  public 
enemies  and  amenable  to  the  laws  of  war  as 
such,  who,  though  subjects  of  a  state  in  amity 
with  the  United*  States,  are  in  the  service  of  a 
state  at  war  with  them,  and  this  not  because 
they  are  inhabitants  of  such  a  state,  but  be- 
cause of  their  hostile  acts  in  the  war.  Even 
under  municipal  law  this  doctrine  is  recog- 
nized. Thus  in  Vanghan*8  Case,  2  Salk.  635, 
Lord  Holt  laid  down  the  doctrines:  "If  the 
states  (Dutch)  be  in  alliance,  and  the  French 
at  war  with  us,  and  certain  Dutchmen  turn 
rebels  to  the  states,  and  fight  under  the  com- 
mand of  the  French  King,  they  are  enemies  to 
us,  for  the  French  subjection  makes  them 
French  subjects  in  respect  of  all  nations  but 
their  own."  So,  "If  an  Englishman  assist  the 
French,  and  fight  against  the  King  of  Spain, 
our  ally,  this  is  an  adherence  to  the  King's  ene- 
mies." 

Still  less  is  it- true  that  the  laws  of  nations 
have  defined  who,  in  the  case  of  a  civil  war, 
are  to  be  regarded  and  may  be  treated  as 
enemies.  Clearly,  however,  those  must  be  con- 
sidered such  who,  though  subjects  or  citizens  of 
the  lawful  government,  are  residents  of  the  ter- 
ritory under  the  *  power  or  control  of  the  [*312 
party  resisting  that  government.  Thus  much 
may  be  gathered  from  the  Prize  Cases.  And 
why  are  not  all  who  act  with  that  party? 
Have  they  not  voluntarily  subjected  themselves 
to  that  party;  identified  themselves  with  it? 
And  is  it  not  as  important  to  take  from  them 
the  sinews  of  war,  their  property,  as  it  is  to 
confiscate  the  property  of  rebel  enemies  resi- 
dent within  the  rebel  territory?  It  is  hard  to 
conceive  of.  any  .reason  for  confiscating  the 
property  of  one  class  that  does  not  equally 
justify  confiscating  the  property  of  the  other. 
We  have  already  said  that  no  recognized  usage 
of  nations  excludes  from  the  category  of 
enemies  those  who  act  with  or  aid  or  abet  and 
give  comfort  to  enemies,  whether  foreign  or 
domestic,  though  they  may  not  be  residents  of 
enemy's  territory.  It  is  not  without  weight, 
that  when   the  Constitution   was   formed   its 
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framers  had  fresh  in  view  what  had  been  done 
durinff  the  Revolutionary  War.  Similar  stat- 
utes for  the  confiscation  of  property  of  domes- 
tic enemies^  of  those  who  adhered  to  the  Brit- 
ish government,  though  not  residents  of  Great 
Bri^in,  were  enacted  in  many  of  the  states, 
and  they  have  been  judicially  determined  to 
have  been  justified  by  the  laws  of  war.  They 
show  what  was  then  imderstood  to  be  confis- 
cable property,  and  who  were  public  enemies. 
At  least  they  show  the  general  understanding 
that  aiders  and  abettors  of  the  public  enemy 
were  themselves  enemies,  and  hence  that  their 
property  might  lawfully  be  confiscated.  It  was 
with  these  racts  fresh  in  memory,  and  with  a 
full  knowledge  that  such  legislation  had  been 
common,  almost  universal,  that  the  Constitution 
was  adopted.  It  did  prohibit  ew  post  facto  laws. 
It  did  prohibit  bills  of  attainder.  They  had 
also  been  passed  by  the  states.  But  it  imposed 
no  restriction  upon  the  power  to  prosecute  war 
or  confiscate  enemy's  property.  It  seems  to  be 
a  fair  inference  from  the  omission  that  it  was 
intended  the  government  should  have  the  power 
of  carrying  on  war  as  it  had  been  carried  on 
during  the  Revolution  and,  therefore,  should 
have  the  right  to  confiscate  as  enemy's  property, 
not  only  the  property  of  foreign  enemies,  but 
also  that  of  domesticj  and  of  the  aiders, 
313*]  'abettors  and  comforters  of  a  public 
enemy.  The  framers  of  the  Constitution  guard- 
ed against  excesses  that  had  existed  during  the 
Revolutionary  struggle.  It  is  incredible  that 
if  such  confiscationshad  not  been  contemplated 
as  possible  and  legitimate,  they  would  not 
have  been  expressly  prohibited,  or  at  least  re- 
stricted. We  are,  therefore,  of  opinion  that 
neither  the  act  of  1861  nor  that  of  18^2  is  in- 
valid, because  other  property  than  that  of  pub- 
lic enemies  is  directed  to  be  confiscated.  We 
do  not  understand  the  acts,  or  either  of  them, 
to  be  applicable  to  any  other  than  the  property 
of  enemies.  All  the  classes  of  persons  de- 
scribed in  the  5th  and  6th  sections  of  the  act 
of  1862  were  enemies  within  the  laws  and 
usages  of  war.  ^ 

It  is  further  objected  on  behalf  of  the  plain- 
tiff in  error,  that  under  the  statute  of  1862  the 
property  of  all  enemies  was  not  made  liable  to 
confiscation.  From  this  it  is  inferred  that 
whether  persons  were  within  the  law  or  not  de- 
pended not  on  their  being  enemies,  but  on  cer- 
tain overt  criminal  acts  described  and  defined 
by  the  law.  The  fact  asserted,  namely,  thai 
all  enemies  were  not  within  the  purview  of  the 
enactment  we  may  admit,  but  we  dissent  from 
the  inference.  Plainly,  it  was  competent  for 
Congress  to  determine  how  far  it  would  exert 
belligerent  rights,  and  it  is  auite  too  large  a  de- 
duction from  the  fact  that  tne  property  only  of 
certain  classes  of  enemies  was  directed  to  be 
confiscated,  that  it  was  not  intended  to  confis- 
cate the  property  of  enemies  at  all.  If  it  be 
true  that  all  the  persons  described  in  the  5th, 
0th,  and  7th  sections  were  enemies,  as  we  have 
endeavored  to  show  they  were,  it  cannot  matter 
by  what  name  they  were  called,  or  how  they 
were  described.  The  express  declaration  of  the 
7th  section  was  that  their  property  should 
be  eondemned  "as  enemies'  property,"  and 
become  the  property  of  the  United  States,  to 
be  disposed  of  as  the  court  should  decree,  the 
proceeds  being  paid  into  the  Treasury  for  the 


purposes  described,  to  wit,  the  support  of  the 
army.  It  was,  therefore,  as  enemies'  property, 
and  not  as  that  of  offenders  against  mimiei- 
pal  law,  that  the  statute  directed  its  confisca- 
tion. 

Upon  the  whole,  then,  we  arc  of  opinion  the 
connscation  'acts  are  not  unconstitu-  [*314 
tional,  and  we  discover  no  error  in  the  proceed- 
ings in  this  case. 

Decree  affirmed. 

Mr.  Justice  Field,  dissenting. 

I  am  unable  to  agree  with  the  majority  of  the 
court  in  the  judgment  just  rendered  in  this 
case,  and  will  state,  with  as  much  brevity  as 
possible,  the  grounds  of  my  disagreement. 

The  case  was  brought  .for  the  forfeiture  of 
personal  property  belonging  to  the  appellant, 
and  is  foimded  upon  what  is  termed  the  coa- 
fiscation  act  of  July  17th,  1862.  There  is,  it 
is  true,  a  count  in  the  libel  upon  the  act  of 
Augu3t6th,1861,but  no  reliance  has  been  placed 
upon  it  to  support  the  forfeiture.  The  case  has 
proceeded  upon  the  theory  that  the  stock,  al-. 
leged  to  have  been  seized  by  the  marshal,  was 
in  Michigan;  and  had  been  there  since  it  was 
issued,  a  period  anterior  to  the  Rebellion  and, 
of  course,  to  the  passage  of  the  act  in  question, 
a  position  inconsistent  with  any  claim  that  the 
property  had  been  subsequently  purchased  to 
be  used,  or  had  been  used,  in  aiding,  abetting 
or  promoting  the  Rebellion.  No  further  atten- 
tion will,  therefore,  be  given  to  that  act. 

I  shall  direct  my  attention,  in  the  first  place, 
to  the  validity  of  the  legislation  embodied  in 
the  act  of  July  17th,  1862,  and  then,  assuming, 
that  legislation  to  be  valid  and  in  accordance 
with  the  Constitution,  shall  consider  whether 
the  proceedings  in  the  case  are  in  conformity 
with  its  requirements. 

The  authority  for  the  legislation  in  question 
must  be  found  in  what  are  termed  uie  war 
powers  of  the  government;  which,  so  far  as 
they  touch  upon  the  present  subjects  of  inquiry, 
are  the  power  to  declare  war,  to  suppress  insur- 
rection, and  to  make  rules  concerning  captures 
on  land  and  water;  or,  in  what  is  termed  the 
municipal  power  of  the  government  to  legislate 
for  the  punishment  of  offenses  against  the 
United  States. 

It  has  been  held^  that  when  the  late  Rebellion 
assumed  the  proportions  of  a  territorial  civil 
war,  the  inhabitants  of  the  *Confederate  [*315 
States,  and  the  inhabitants  of  the  loyal  states, 
became  reciprocally  enemies  to  each  other,  and 
that  the  inhabitants  of  the  Confederate  States 
engaged  in  the  Rebellion,  or  giving  aid  and  com- 
fort thereto,  were  at  the  same  time  amenable  to 
the  mimicipal  law  as  rebels.  The  correctness  of 
this  determination  is  not  disputed.  The  ques- 
tion is,  not  as  to  the  right  of  the  United  States 
to  adopt  either  course  against  the  inhabitants  of 
the  Con  federate  States  engaged  in  the  Rebellion; 
that  is,  the  right  to  treat  them  as  public 
enemies,  and  to  apply  to  them  all  the  narsh 
measures  justified  oy  the  rules  of  war ;  or  the 
rififht  to  prosecute  them  in  the  ordinary  modes 
of  criminal  procedure  for  the  punishment  of 
treason;  but  what  course  has  Congress,  by  its 
legislation,  authorized?  For  it  is  evident  that 
legislation  founded  upon  the  war  powers  of  the 
government,  and  directed  against  the  public 
enemies  of  the  United  States,  is  subject  to  dif- 
ferent considerations  and  limitations  from  those 
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ap{>licable  to  legislation  founded  upon  the  mu- 
nicipal power  of  the  government  and  directed 
against  criminals.  L^islation  in  the  former 
case  is  subject  to  no  limitations,  except  such  as 
are  imposed  by  the  law  of  nations  in  the  con- 
duct of  war.  Legislation  in  the  latter  case  is 
subject  to  all  the  limitations  prescribed  by  the 
Constitution  for  the  protection  of  the  citizen 
against  hasty  and  indiscriminate  accusation, 
and  which  insure  to  him,  when  accused,  a 
speedy  and  public  trial  by  a  jury  of  his  peers. 

The  war  powers  of  the  government  have  no 
express  limitation  in  the  Constitution,  and  the 
only  limitation  to  which  their  exercise  is  sub- 
ject is  the  law  of  nations.  That  limitation  nec- 
essarily exists.  When  the  United  States  became 
an  independent  nation,  they  became,  to  use  the 
language  of  Chancellor  Kent,  "subject  to  that 
system  of  rules  which  reason,  morality,  and  cus- 
tom had  established  among  the  civilized  nations 
of  Europe  as  their  public  law."  1  Kent,  Com. 
1.  And  it  is  in  the  light  of  that  law  that 
the  war  powers  of  the  government  must  be 
considered.  The  power  to  prosecute  war 
316*]  *granted  by  the  Constitution,  as  is  well 
said  by  counsel,  is  a  power  to  prosecute  war  ac- 
cording to  the  law  ojt  nations,  and  not  in  viola- 
tion of  that  law.  The  power  to  make  rules  con- 
cerning captures  on  land  and  water  is  a  powei 
to  make  such  rules  as  Congress  may  prescribe, 
subject  to  the  condition  that  they  are  within 
the  law  of  nations.  There  is  a  limit  to  the  means 
of  destruction  which  the  government,  in  the 
prosecution  of  war,  may  use,  and  there  is  a 
limit  to  the  subjects  of  capture  and  confisca- 
tion, which  government  may  authorize,  imposed 
by  the  law  of  nations,  and  is  no  less  binding 
upon  Congress  than  if  the  limitation  were  writ- 
ten in  the  Constitution.^  The  plain  reason  of 
this  is  that  the  rules  and  limitations  prescribed 
by  that  law  were  in  the  contemplation  of  the 
parties  who  framed  and  the  people  who  adopted 
the  Constitution. 

"Whatever  any  independent  civilized  nation 
may  do  in  the  prosecution  of  war,  according  to 
the  law  of  nations,  Congress,  imder  the  Consti- 
tution, may  authorize  U>  be  done,  and  nothing 
more. 

Now,  in  Broum  v.  17.  flf.  8  Cranch,  122,  Mr. 
Chief  Justice  Marshall,  in  delivering  the  opin- 
ion of  the  court,  said  that  it  was  conceded  that 
"war  gives  to  the  sovereign  full  right  to  take 
the  persons  and  confiscate  the  property  of  the 
enemy  wherever  found,"  and  added  that  "the 
mitigations  of  this  rigid  rule,  which  the  hu- 
mane and  wise  policy  of  modem  times  has  in- 
troduced into  practice,  will  more  or  less  affect 
the  exercise  of  this  right,  but  cannot  impair  the 
317*]  right  itself.  That  remains  •undimin- 
ished, and  when  the  sovereign  authority  shall 
choose  to  bring  it  into  operation,  the  judicial 
department  must  give  effect  to  its  will.'*  The 
question  presented  for  consideration  in  that 
case  was  whether  enemy's  property,  found  on 
land  at  the  commencement  of  hostilities  with 
Great  Britain  in  1812,  could  be  seized  and  con- 


demned as  a  necessary  consequence  of  the  de- 
claration of  war;  and  the  decision  of  the  court 
was  that  it  could  not  be  condemned  without  an 
act  of  Congress  authorizing  its  confiBcation.  The 
language  of  the  eminent  Chief  Justice  is,  per- 
haps, subject  to  some  qualification,  if  it  was  in- 
tended to  state  as  a  rule  of  public  law  that  all 
property  of  the  enemy,  whether  on  land  or  wa- 
ter, was  subject  to  confiscation.  Mr.  Wheaton, 
who  is  authority  on  all  questions  of  public  law, 
says  that  by  the  modem  usage  of  nations,  which 
has  acquired  the  force  of  law,  "private  property 
on  land  is  exempt  from  confiscation,  with  the 
exception  of  such  as  may  become  booty  in  spe- 
cial cases,  when  taken  from  enemies  in  the  field 
or  in  besieged  towns,  and  of  military  contribu- 
tions levied  upon  the  inhabitants  of  the  hostile 
territory,"  and  that  "this  exemption  extends 
even  to  the  caae  of  an  absolute  and  imqualified 
conquest  of  the  enemy's  countiy."  Lawrences' 
ed.  Law  of  Nat.  p.  696.  And  Mr.  Chief  Justice 
Marshall,  in  the  subsequent  case  of  U,  8.  v, 
Percheman,  7  Pet.  86,  observed  that  it  was  un- 
usual, even  in  cases  of  conquest,  for  the  con- 
queror to  do  more  than  to  displace  the  sovereign 
and  assume  dominion  over  the  country,  and 
that  "the  modern  usage  of  nations,  which  has 
become  law,  would  be  violated;  that  sense  of 
justice  and  right,  which  is  acknowledged  and 
felt  by  the  whole  civilized  world,  would  be  out- 
raged if  private  property  should  be  generally 
confiscated,  and  private  rights  annulled." 

But  assuming  the  severe  rule  laid  down  by 
the  Chief  Justice  to  be  the  true  rule,  it  applies 
only  to  the  property  of  enemies,  and  by  ene- 
mies is  meant  permanent  inhabitants  of  the  en- 
emy's country.  It  is  their  prooeriy  alone  Which 
is  the  subject  of  seizure  and  confiscation  by  au- 
thority of  Congress,  legislating  under -the  war 
powers.  Their  property  is  'liable,  not  [*318 
by  reason  of  any  hostile  disposition  manifested 
hj  them  or  hostile  acts  committed,  or  any  viola- 
tions of  the  laws  of  the  United  States,  but  solely 
from  the  fact  that  they  are  inhabitants  of  the 
hostile  country  and  thus,  in  law,  are  enemies. 

If  we  turn  now  to  the  act  of  July  17, 1862,  we 
find  that  its  provisions  are  not  directed  against 
enemies  at  all,  but  against  persons  who  have 
committed  certain  overt  acts  of  treason.  It 
does  not  purport  in  any  part  of  it  to  deal  with 
enemies.  It  declares  in  its  title  that  its  object 
is  "to  suppress  insurrection,  to  punish  treason 
and  rebellion,  to  seize  and  confiscate  the  prop- 
erty of  rebels,  and  for  other  purposes."  The 
other  purposes  relate  principally  to  slaves,  their 
employment  or  colonization,  and  the  power  of 
the  President  to  proclaim  amnesty  and  pardon. 
They  have  no  bearing  upon  the  questions  under 
consideration,  and  need  not  be  further  noticed. 
The  1st  section  of  the  act  prescribes  the  punish- 
ment for  treason  thereafter  committed.  It 
punishes  it  with  death,  or,  in  the  discretion 
of  the  court,  with  im/>rrisonment  for  not  less 
than  five  years  and  a  fine  of  not  less  than 
$10,000;  and  it  provides  that  the  slaves  of 
the   party   adjudged   guilty,   if   any  he   ha^c. 


1. — ^Thns  It  is  forbidden  by  the  law  of  nations  to 
nse  poisoned  weapons,  or  to  poison  wells,  springs, 
waters,  or  any  kind  of  food  intended  for  the  enemy. 
"Any 'State  or  general,*'  says  Halleck,  "who  should 
resort  to  such  means  would  be  resrarded  as  an  en- 
emy to  the  human  race,  and  excluded  from  civil- 
ized society."  So,  also,  it  is  forbidden  to  encourage 
the  assassination  of  an  enemy  or  his  generals  or 
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leaders,  or  to  put  to  death  prisoners  of  war,  except 
in  case  of  absolute  necessity ;  or  to  make  slaves  of 
them  or  to  sell  them  Into  slavery;  or  to  take  the 
lives  of  the  aged,  disabled  and  infirm,  or  to  mal- 
treat their  persons.  The  United  States  are  not 
freed  from  these  prohibitions  because  they  are  not 
inserted  In  the  Constitution.  Halleck's  Intr.  Jjaw, 
chaps.  XVI.  and  zviix. 
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ihiU  be  declared  free.  The  2d  section  pro- 
vides for  the  punishment  of  the  offense  of 
inciting,  setting  oa  foot,  or  engaging  in  any  re- 
bellion or  insurrection  asainst  the  authority  of 
the  United  States  or  the  laws  thereof,  or  engag- 
ing in  or  giving  aid  and  comfort  to.  the  r^d- 
lion  then  existing.  The  3d  section  declares  that 
parties  guilty  of  either  of  the  offenses  thus  de- 
icrihed  shall  be  forever  incapable  *and  disquali- 
fied to  hold  any  office  under  the  United  States. 
The  4th  section  provides  that  the  act  shall  not 
affect  the  prosecution,  conviction,  or  punish- 
ment of  persons  guilty  of  treason  before  the 
passage  of  the  act,  unless  such  persons  are  con- 
victed under  the  act  itself. 

Then  follow  the  clauses  which  provide  for  the 
iHzure  and  confiscation  of  the  property  of  cer- 
tain dasses  of  persons,  who  may  thereafter  be 
gmlty  of  certain  overt  acts  of  treason.  They 
contain  no  directions  whatever  for  the  seizure 
319*]  of  the  property,  *of  enemies,  but  only  of 
persons  who  may  thereafter  violate  the  provi- 
sions of  the  act.  Amons  the  classes  designated 
are  induded  persons  who  may  thereafter  hold 
any  agency  under  the  Confederate  States  or  un- 
der any  state  composing  the  Confederacy,  and 
persons  owning  propierty  in  any  loyal  state  or 
territory  of  the  United  States  or  District  of 
Columbia,  who  shall  thereafter  assist  and  give 
aid  and  comfort  to  the  rebellion;  nersons  who 
ma^  or  may  not  be  enemies  in  tne  sense  in 
which  the  term  is  used  in  the  law  of  nations; 
that  is,  permanent  inhabitants  of  th6  enemy's 
country.  So  throuj^h  all  the  provisions  of  the 
act,  there  is  not  a  smgle  dause  which  indicates, 
in  the  slightest  degree,  that  it  was  against  pub- 
lic enemies  its  provisions  were  directed.  They 
are  applicable  to  all  persons  who  may  do  cer' 
tain  flucxs,  whether  they  be  enemies  or  not  within 
the  meaning  of  the  law  of  naticms. 

The  only  place  in  the  act  where  the  word 
"enemies''  is  used,  is  in  the  clause  which  pro- 
vides that  if  it  be  found  by  the  courts,  before 
which  proceedings  are  instituted,  that  the  prop- 
erty seized  belonged  to  a  person  engaged  in  the 
r^llion  or  who  had  given  aid  or  comfort  there- 
to, it  should  be  condenmed  as  enemies'  proper- 
ty; that  is^  should  be  condemned  in  the  same 
manner  as  if  it  were  enemies'  property.  This 
dame  does  not  provide  that  the  property  shall 
be  condemned  if  found  to  be  enemies'  property, 
but  tiiat,  when  condemned,  it  shall  be  with  the 
like  effect  as  though  it  were  such  property. 

It  would  seem  clear,  therefore,  that  the  pro- 
visions of  the  act  were  not  passed  in  the  exer- 
dte  of  the  war  powers  of  the  government,  but 
in  the  exercise  of  the  mimicipal  power  of  the 
government  to  legislate  for  the  punishment  of 
offenses  against  the  United  States.  It  is  the 
property  of  perscMis  guilty  of  certain  acts,  wher- 
ev^  they  may  reside,  in  loyal  or  disloyal  states, 
whidi  the  statute  directs  to  be  seized  and  con- 
fiscated. It  is  also  for  acts  committed  after  the 
ptssage  of  the  statute,  except  in  one  particular, 
corre^ed  by  the  Joint  Resolution  of  the  two 
Houses,  that  the  forfeiture  is  to  be  declared.  If 
it  had  been  the  intention  of  the  statute  to  con- 
320*]  fiscate  *the  property  of  enemies,  its 
prospective  character  would  have  been  entirely 
unnecessary,  for  whenever  public  war  exists  the 
right  to  order  the  confiscation  of  enemies'  prop- 
erty, according  to  Mr.  Chief  Justice  Marshall, 
exifts  with  Congress. 
11  Waix. 


niat  the  legislation  in  question  was  directed, 
not  against  enemies,  but  against  persons  who 
might  be  guilts  of  certain  designated  public 
offenses,  and  that  the  forfeiture  orderea  was 
intended  as  a  punishment  for  the  offenses,  is 
made  further  evident  by  what  followed  the  pas- 
sage of  the  act  of  Congress.  After  the  bill  was 
sent  to  the  President  it  was  ascertained  that  he 
was  of  opinion  that  it  was  imconstitutional  in 
some  of  its  features,  and  that  he  intended  to 
veto  it.  His  objections  were  that  the  restric- 
tion of  the  Constitution  concerning  forfeitures 
not,  extending  beyond  the  life  of  the  offender 
had  been  disregarded.  To  meet  this  objection, 
which  had  been  communicated  to  members  of 
the  House  of  Representatives,  where  the  bill 
originated,  a  Joint  Resolution  explanatory  of 
the  act  was  passed  by  the  House  and  sent  to  the 
Senate.  That  body,  being  informed  of  the  ob- 
jections of  the  President^  concurred  in  the  Joint 
Resolution.  It  was  then  sent  to  the  President 
and  was  received  by  him  before  the  expiration 
of  the  ten  days  allowed  him  for  the  considera- 
tion of  the  original  bill.  He  returned  the  bill 
and  Resolution  together  to  the  House,  where 
they  originated,  with  a  message,  in  which  he 
stated  that,  considering  the  act  and  the  Resolu- 
tion explanatory  of  the  act,  as  being  substan- 
tially one,  he  had  approved  and  signed  both. 
That  Joint  Resolution  declares  that  the  provi- 
sions of  the  third  dause  of  the  5th  section  of  the 
act  shall  be  so  construed  as  not  to  apply  to  any 
act  or  acts  done  prior  to  its  passage,  "nor  shafi 
any  punishment  or  proceedings  under  said  act 
be  so  construed  as  to  work  a  forfeiture  of  the 
real  estate  of  the  offender  beyond  his  natural 
life." 

The  terms  here  used,  "forfeiture"  of  the  es- 
tate of  the  "offender,"  have  no  application  to 
the  confiscation  of  enemies'  property  imder  the  ^ 
law  of  nations.  They  are,  as  justly  observed 
by  counsel,  strictly  and  exclusively  applicable 
to  punishment  •for  crime.  It  was  to  [*321 
meet  the  constitutional  requirement  that  the 
punishment  by  forfeiture  should  not  extend  be- 
yond the  life  of  the  offender  that  the  Joint  Res- 
olution was  passed.  The  President  said  to  Con- 
gress :  The  act  is  penal,  and  does  not  conform  to 
the  requirement  of  the  Constitution  in  the  ex- 
tent of  punishment  which  it  authorizes,  and  I 
cannot,  therefore,  sign  it.  Congress  accepts  his 
interpretation,  and  by  its  Joint  Resolution  di- 
rects a  construction  of  the  act  in  accordance 
with  his  views.  And  this  construction,  thus  di- 
rected, is  decisive,  as  it  appears  to  me,  of  the 
character  of  the  act.  Indeed,  it  is  difficult  to 
conceive  of  any  reason  for  the  limitation  of  the 
forfeiture  of  an  estate  to  the  life  of  the  owner, 
if  such  forfeiture  was  intended  to  apply  only  to 
the  property  of  public  enemies.  Bigelow  v. 
Forrest,  9  Wall.  360,  19  L.  ed.  700;  and  Mc- 
Veigh V.  17.  S,  ante,  80. 

The  inquiry,  then,  arises,  whether  proceed- 
ings in  rem  for  the  confiscation  of  the  property 
of  parties  charged  to  be  guilty  of  certain  overt 
acts  of  treason,  can  be  maintained  without  their 
previous  conviction  for  the  alleged  offenses. 
Such  proceedings,  according  to  Mr.  Chief  Jus- 
tice Marshall,  may  be  had  for  the  condemnation 
of  enemies'  property  when  authorized  by  Con- 
gress. The  proceedings  in  such  cases  are  mere- 
ly to  authenticate  the  fact  upon  which,  under 
the  law  of  nations,  the  confiscation  follows.  But 
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here  the  inquiry  is,  whether,  upon  the  assump- 
tion that  a  party  is  guilty  of  a  particular  public 
offense,  his  property  may  be  seized,  and  upon 
proof  of  his  guilt,  or  its  assumption,  upon  nis 
failure  to  appear  upon  publication  of  citation, 
condemnation  may  be  decreed.  The  inquiry  is 
prompted  from  the  supposed  analogy  of  these 
cases  to  proceedings  in  rem  for  the  confiscation 
of  property  for  offenses  against  the  revenue 
laws,  or  the  laws  for  the  suppression  of  the 
slave  trade.  But  in  these  cases,  and  in  all  cases 
where  proceedings  in  rem  are  authorized  for  a 
disregard  of  some  municipal  or  public  law,  the 
offense  constituting  the  groimd  of  condemna- 
tion inheres,  as  it  were,  in  the  thing  itself.  The 
322*]  thinff  is  the  instrument  *of  wrong,  and 
is  forfeited  by  reason  of  the  unlawful  use  made 
of  it,  or  the  unlawful  condition  in  which  it  is 
placed.  And  generallj^  the  thing,  thus  subject 
to  seizure,  itself  furnishes  the  evidence  for  its 
own  condemnation.  Thus,  goods  found  smug- 
gled, not  having  been  subjected  to  the  inspec- 
tion of  the  officers  of  the  customs,  or  paid  the 
duties  levied  hj  law,  prove  of  themselves  nearly 
all  that  is  desired  to  establish  the  right  of  the 
government  to  demand  their  confiscation.  A 
ship  entering  the  mouth  of  a  blockaded  port  fur- 
nishes, by  its  position,  evidence  of  its  intention 
to  break  the  blockade,  and  the  decree  of  con- 
demnation follows.  A  ship  captured  whilst  en- 
gaged in  the  slave  trade  furnisnes,  in  the  use  to 
which  it  was  subjected,  the  material  fact  to  be 
established  for  its  forfeiture.  In  all  these  cases 
the  |)roceeding  is  against  the  offending  thing. 
And  it  is  true  that  in  these  cases  criminal  pro- 
ceedings will  also  lie  against  the  smuggler,  or 
slave  trader,  if  arrested,  and  that  the  proceed- 
ings in  rem  are  wholly  independent  of  and  un- 
affected by  the  criminal  proceedings  against  the 
person.  But  in  the  two  cases  the  proof  is  en- 
tirely different.  In  the  one  case,  there  must 
be  proof  that  the  thing  proceeded  against  was 
subjected  to  some  unlawful  use,  or  was  found  in 
some  unlawful  condition.  In  the  other  case  the 
personal  guilt  of  the  party  must  be  established, 
and  wh^n  condemnation  is  founded  upon  such 
guilt,  it  must  be  preceded  by  due  conviction  of 
the  offender,  according  to  the  forms  prescribed 
by  the  Constitution.  "Confiscations  of  prop- 
erty," says  Mr.  Justice  Sprague  in  The  Amy 
Wartoick,  2  Sprague,  160,  *^not  for  any  use  that 
has  been  made  of  it,  which  go  not  against  an 
offending  thing,  but  are  inflicted  for  the  per- 
sonal delinquency  of  the  owner,  are  punitive, 
and  pimishment  should  be  inflicted  only  upon 
due  conviction  of  personal  guilt." 

If  we  examine  the  cases  found  in  the  reports, 
where  proceedings  in  rem  have  been  sustained, 
we  shall  find  the  distinction  here  stated  con- 
stantly observed.  Indeed,  were  this  not  so,  and 
proceedings  in  rem  for  the  confiscation  of  prop- 
323*]  erty  *could  be  sustained,  without  any 
reference  ti  the  uses  to  which  the  property  is 
applied,  or  the  condition  in  which  it  is  found, 
but  whilst,  so  to  speak,  it  is  innocent  and  pas- 
sive, and  removed  at  a  distance  from  the  owner 
and  the  sphere  of  his  action,  on  the  ground  of 
the  personal  guilt  of  the  owner,  all  the  safe 
guards  provided  by  the  Constitution  for  the 
protection  of  the  citizen  against  punishment, 
without  previous  trial  and  conviction,  and  after 
being  confronted  by  the  witnesses  against  him, 
would  be  broken  down  and  swept  away, 
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There  is  no  difference  in  the  relation  between 
the  owner  and  his  property  and  the  government, 
when  the  owner  is  guilty  of  treason  and  when 
he  is  guilty  of  any  other  public  offense.  The 
same  reason  which  would  sustain  the  authority 
of  the  government  to  confiscate  the  property  of 
a  traitor  would  justify  the  confiscation  of  his 
property  when  guilty  of  any  other  offense.  And 
it  would  sound  strange  to  modern  ears  to  hear 
that  proceedings  in  rem  to  confiscate  the  prop- 
erty of  the  burglar,  the  highwayman  or  the 
murderer,  were  authorized,  not  as  a  consequence 
of  their  conviction  upon  regular  crimiiuU  pro- 
ceedings, but  without  such  conviction,  upon  ew 
parte  proof  of  their  guilt,  or  upon  the  assump- 
tion of  their  guilt  from  their  failure  to  appear 
to  a  citation,  published  in  the  vicinage  of  the 
property,  or  posted  upon  the  doors  of  the  ad- 

ioining  court-nouse,  and  which  they  may  never 
lave  seen.  It  seems  to  me  that  the  reasoning 
which  upholds  the  proceedings  in  this  case, 
works  a  complete  revolution  in  our  criminal  ju- 
risprudence, and  establishes  the  doctrine  thai 
proceedings  for  the  punishment  of  crime  against 
the  person  of  the  offender  majr  be  disr^arded, 
and  proceedings  for  such  punishment  be  taken 
against  his  property  alone ;  or  that  proceedings 
may  be  taken  at  the  same  time  both  against  the 
person  and  the  property,  and  thus  a  double  pun- 
ishment for  the  same  offense  be  inflicted. 

For  these  reasons  I  am  of  opinion  that  the 
legislation  upon  which  it  is  sought  to  uphold 
the  judgment  in  this  case,  it  not  warranted  by 
the  Constitution. 

I  proceed  to  consider  whether,  if  that  legisla- 
tion be  valid  *and  constitutional,  the  [*324 
proceedings  in  the  case  are  in  conformity  with 
its  requirements. 

The  act  of  Congress  requires'  the  seizure  of 
the  property,  the  forfeiture  of  which  is  sought, 
to  be  made  under  directions  of  the  President. 
This  seizure  is  preliminary  to  the  commence- 
ment of  proceedings  for  the  condemnation  of  the 
property.  "After  the  same  shall  have  been 
seized,"  says  the  statute,  such  proceedings  shall 
be  instituted.  This  preliminary  executive  seiz- 
ure is  essential  to  authorize  the  filing  of  a  libel 
of  information,  and  in  that  sense  it  is  essential 
to  give  the  court  jurisdiction  to  proceed ;  but  it 
does  not  of  itself  vest  in  the  court,  jurisdiction 
over  the  property.  The  President  could  dis- 
charge the  property  from  the  seizure  without 
the  permission  of  the  court  or  invoking  its  ac- 
tion. The  mere  fact  that  the  marshal  is  em- 
ployed as  the  agenl  in  making  the  seizure  doea 
not  alter  the  case.  He  does  not  then  act  as  an 
officer  of  the  court  under  its  process.  Any 
other  person  might  be  selected  by  the  President 
as  his  agent.  In  cases  under  the  revenue  laws 
the  seizure  is  often  made  by  the  collector  or 
some  officer  other  than  the  marshal,  and*  the 
same  thing  might  be  done  here.  The  prelimi- 
nary seizure,  if  the  property  be  movable,  only 
determines  the  court  in  which  judicial  proceed- 
ings shall  be  instituted.  To  give  the  court  con- 
trol over  the  property  something  more  is  essen- 
tial. The  property  must  be  brought  into  the 
custody  of  the  court,  and  this  can  only  be  done 
under  the  process  of  the  court.  The  very  the- 
ory upon  which  all  proceedings  in  rem  are  sus- 
tained is,  that  jurisdiction  of  the  court  is  ac- 
quired by  taking  the  res  into  its  custody.  It  is 
the  seizure  imder  judicial  process;  judicial  seiz- 
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ore.  as  distinguished  from  any  preliminary  seiz- 
ure in  any  other  way,  which  ffives  the  jurisdic- 
tion,  and  nothing  else  ever  has  been  held  to 
confer  jurisdiction  in  this  class  of  cases. 

Now,  in  the  case  before  us,  there  was  not,  in 
my  judgment,  any  preliminary  seizure  of  the 
property  made  by  order  of  the  Executive  or 
through  his  officers  or  agents,  or  any  subsequent 
seizure  under  judicial  process.  The  proceeding 
was  instituted  for  the  forfeiture  of  200  shares 
325*3  of  the  common  *stock  of  the  Michigan 
Southern  &  Northern  Indiana  Railroad  Com- 
jMny,  and  343  shares  of  the  Detroit,  Monroe,  & 
Toledo  Railroad  Company,  and  the  pretense  of 
seizure  consisted  in  a  notice  given  by  the  mar- 
shal, previous  to  the  suit,  to  the  vice  president 
of  the  first  company  and  the  president  of  the 
second  company  that  he  had  seized  the  stock  in 
<n]€stion.  The  marshal  returned  that  he  made 
the  allied  seizure  by  giving  notice  in  this  way. 
Neither  the  president  of  one  company  nor  the 
rice  president  of  the  other  company  were  in 
possession  of  the  stock;  nor  were  they  the 
agents  of  the  owner;  nor  was  any  possession 
erer  taken  of  the  property  by  the  marshal,  un- 
less such  notice  had  the  power  of  transmitting 
the  possession  to  him.  To  constitute  a  valid 
sdzare  of  property  as  a  basis  for  a  proceeding 
«n  rem,  the  party  previously  in  possession  must 
be  dispossessed  and  unable  any  longer  to  exer- 
cise dominion  over  the  property,  and  such  do- 
minion must  be  transferred  to  the  officer  mak- 
ing  the  seizure.  No  other  seizure  than  this 
will  sustain  proceedings  in  rem,  according  to 
the  established  doctrine  in  admiralty  and  rev- 
enue cases,  unless  a  different  mode  of  seizure  is 
Bpeeially  prescribed  by  statute.  No  other  mode 
would  conserve  the  principle  of  notice  to  the 
party  whose  property  was  to  be  affected,  which 
IS  essential  to  the  validity  of  all  judicial  pro- 
ceeding. "It  is  a  principle  of  natural  justice, 
of  universal  obligation,"  says  Chief  Justice 
Marshall,  "that  before  the  rights  of  an  individ- 
ual be  bound  by  judicial  sentence,  he  shall  have 
notice,  either  actual  or  implied,  of  the  proceed- 
ing's against  him.  Where  these  proceedings  are 
against  the  person,  notice  is  served  personally 
or  by  publication ;  where  they  are  in  rem,  notice 
is  served  upon  the  thing  itself.  This  is  neces- 
sary notice  to  all  those  who  have  any  interest 
IB  the  thing,  and  is  reasonable  because  it  is  nec- 
essary and  because  it  is  the  part  of  common 
prudence  for  all  those  who  have  any  interest  in 
it  to  jrnard  that  interest  by  persons  who  are  in  a 
situation  to  protect  it."  The  Mary,  9  Cranch, 
144. 

The  doctrine  that  notice  to  the  owner  is  given 
826*]  by  seizure  *of  the  thing,  rests  upon  the 
presmnption  that  the  owners  of  property  retain 
possession  of  it  themselves,  or  place  it  in  the 
care  and  management  of  persons  who  will  repre- 
wit  them  and  communicate  to  them  any  pro- 
ceedings taken  against  their  interest  in  relation 
to  it  In  this  case  this  doctrine  is  entirely  dis- 
Wfarded.  The  notice  given  to  the  president  of 
one  company  and  the  vice  president  of  the  other 
night,  with  equal  propriety,  have  been  given  to 
My  other  strangers  to  the  owner.  How  the 
ntrshal  could  get  possession  of  a  thing  which 
he  did  not  touch  nor  handle  nor  control,  by  giv- 
ing notice  to  two  individuals  in  Detroit,  them- 
•ehea  having  no  control  or  possession  of  the 
property,  passes  my  comprehension.     Shares  or 


stock  in  companies  can  on!^  be  seized  in  virtae 
of  statutory  provisions,  which  prescribo  a  mode 
of  seizure  equivalent  to  actual  taking  of  posses- 
sion. No  such  provisions  existed  in  the  law  of 
Michigan,  in  which  state  the  proceedings  were 
had.  The  Attorney  General,  in  his  instructions 
to  the  district  attorney  for  carrying  out  the  act, 
directed  that  stocks  should  be  seized  according 
to  the  methods  prescribed  by  the  state  law.  As 
no  such  methods  were  prescribed  by  the  law  of 
Michigan,  or  especially  prescribed  by  the  court, 
the  case  was  one  for  which  no  provision  was 
made. 

After  the  libel  was  filed  there  was  no  new  at- 
tempt to  make  any  other  seizure  of  the  property 
than  the  one  previously  made.  The  process  of 
the  court  directed  the  marshal  to  hold  the  stock 
which  he  had  seized,  referring,  evidently,  to  the 
preliminary  seizure.  The  marshal  returned  that 
ne  had  seized  and  held  the  property,  referring, 
as  I  understand  it,  to  such  preliminary  seizure. 

But  further^  the  act  of  Congress  declares  that 
the  proceedings  for  the  condemnation  of  the 
property  seized  shall  conform,  as  nearly  as  may 
be,  to  proceedings  in  admiralty  or  revenue  cases. 
Here  the  proceedings  are  against  property  on 
land  and  they  must,  therefore,  conform,  as  near- 
ly as  possible,  to  proceedings  in  revenue  cases. 
Now,  the  act  of  1799  prescribes  the  proceedings 
in  revenue  cases,  and  provides  that  after  defaiSt 
"the  court  shall  proceed  to  hear  *and  [*327 
determine  the  cause  according  to  law."  1  Stat, 
at  L.  p.  695,  §  89.  And  in  the  case  of  The  U, 
8.  V.  The  iiion,  1  Sprague,  400,  Mr.  Justice 
Sprague,  whose  great  learning  justly  adds 
weight  to  his  opinions,  gave  a  construction  to 
this  clause.  A  default  had  been  properly  en- 
tered, and  it  was  contended  by  the  district  at- 
torney that  condemnation  followed  of  necessity, 
upon  default,  without  a  hearing,  but  the  learned 
judge,  citing  the  clause  mentioned,  said :  'This 
makes  it  imperative  that  there  shall  be  some 
hearing  before  a  decree  of  forfeiture,  but  to 
what  extent  must  depend  upon  the  circum- 
stances of  the  case.  The  court  will,  at  least,  ex- 
amine the  allegations  of  the  libel  to  see  if  they 
are  sufficient  in  law,  and  the  return  of  the  mar- 
shal and  such  affidavit  or  affidavits  as  the  dis- 
trict attorney  shall  submit.  Where  it  appears 
that  the  owners  have  had  full  notice  of  the  pro- 
ceedings, and  ample  opportunity  to  intervene, 
and  have  voluntarily  declined  to  do  so,  slight 
additional  evidence  will  be  sufficient.  Ind^d, 
a  wilful  omission  by  the  owners  to  answer  and 
thereby  make  disclosure  as  to  material  facts 
within  their  knowledge,  might,  of  itself,  satisfy 
the  court  that  a  forfeiture  should  be  decreed. 
But  the  court  will  require  the  prosecutor  to  in- 
troduce full  proof  of  the  allegations  in  the  libd 
whenever  the  circumstances  shall  make  it  rea- 
sonable." It  will  hardly  be  pretended  that  the 
circumstances  in  this  case  did  not  render  it  rea- 
sonable that  such  full  proof  should  be  had  and 
yet  no  such  proof  was  had.  The  only  proof  of- 
fered was  a  doubtful  admission  of  the  claimant, 
and  consisted  of  the  ex  parte  deposition  of  a  sin- 
gle witness  to  a  conversation  which  he  alleged 
he  had  had  with  the  claimant  in  1863  in  Vir- 
ginia. 

But  this  is  not  all.  The  act  of  Congress  of 
1862  further  provides,  in  prescribing  the  pro- 
ceedings to  be  taken,  that  "if"  the  property 
seized  "shall  be  found  to  have  belonged  to  a 
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person  engaged  in  Rebellion,  or  who  has  given 
aid  or  comfort  thereto,  the  same  shall  be  con- 
demned.'* Evidently  some  finding  of  the  court 
is  here  contemplated  upon  presentations  oi 
proofs,  and  it  appears  to  me,  was  intended  as 
328*]  'authority  for  the  subsequent  decree,  as 
much  so  as  the  verdict  of  a  jury  is  authority 
for  the  subsequent  judgment,  and  that  without 
such  finding  the  decree  cannot  stand.  The  rec- 
ord discloses  that  no  such  finding  was  made, 
and  that  no  decree  even  was  entered,  as  re- 
c^uired  by  the  29th  Admiralty  Rule,  that  the 
libel  be  taken  ipro  confeaao,  so  as  to  justify  the 
assumption  that  its  allegations  were  true. 

As  the  act  is  highly  penal  in  its  nature,  it 
would  seem  that,  according  to  well  received 
rules,  it  should  be  strictly  construed,  and  a 
rigid  compliance  with  its  provisions  exacted. 
But  the  very  opposite  course  in  the  construc- 
tion of  the  act  appears  to  have  been  adopted  by 
the  majority  of  the  court. 

I  am  of  opinion  that  the  judnnent  of  the 
court  below  should  be  reversed.  I  am  author- 
ized to  say  that  Mr.  Justice  Cliif ord  concurs 
with  me  in  this  opinion. 

Mr.  Justice  DaTls,  dissenting: 

I  concur  in  the  views  taken  by  the  majority 
of  the  court  in  its  opinion  respecting  the  consti- 
tutionality of  the  acts  of  Congress  imder  re- 
view, but  I  dissent  from  the  disposition  which 
is  made  of  the  case,  believing  that  there  are  er- 
rors in  the  record,  entitling  the  plaintiff  in  er- 
ror to  have  the  judgment  of  the  court  below 
reversed.  This  is  a  proceeding  in  rem,  and  by 
the  course  of  procedure  in  admiralty,  and  reve- 
nue cases,  to  which  it  is  assimilated,  is  con- 
ducted differently  from  suits  at  common  law,  or 
in  equitv,  where  there  is  actual  service  of  proc- 
ess on  tne  person.  But  all  cases  in  court,  pro- 
ceed on  the  idea  of  notice  to  the  party  whose 
properly  is  to  be  affected.  This  is  a  funda- 
mental principle,  underlying  the  whole  structure 
of  judicial  proceedings,  regardless  of  the  form 
they  may  assume  in  the  particular  court  in  which 
they  may  be  instituted.  In  courts  of  admiralty, 
and  for  hearing  revenue  cases,  seizure  of  the 
thing  is  regarded  as  equivalent  to  personal  serv- 
ice, on  the  eroimd  that  the  person  whose  proper- 
ty is  seized,  has  intrusted  it  to  the  care  of  some 
one  who  has  the  power  and  whose  duty  it  is  to 
represent  him  and  assert  his  claim.  Mankin 
v.  Chandler,  2  Brock.  127;  Rose  v.  Eimely,  4 
Cranch,  277 ;  The  Mary,  9  Cranch,  144. 
320*]  *It  can  be  readily  seen  that  in  case  tan- 
gible property  which  is  capable  of  actual  posses- 
sion is  seized,  the  interests  of  the  owner  will  be 
protected  by  the  person  in  whose  custody  it  is 
placed.  But  it  is  different  with  intangible  prop- 
erty, such  as  stocks  in  corporations,  which,  m 
their  very  nature,  are  incapable  of  seizure  as 
other  property.  This  species  of  property  does 
not  require  to  be  left  in  charge  of  any  person 
for  its  security  and  preservation,  and  it  is  evi- 
denced by  certificates  which  are,  presumptively, 
in  the  possession  of  the  owner  of  the  stock, 
wherever  he  may  be.  How,  then,  can  it  be  said 
that  the  mere  service  of  notice  on  the  officers  of 
the  corporations  in  which  these  stocks  were  held, 
either  gave  notice  to  the  owner  of  the  property, 
or  brought  the  res  within  the  control  of  the 
court?  In  no  sense  had  they  the  control  of  the 
property,  or  were  they  the  s^nts  of  the  owner, 
or  hound  to  appear  and  defend  his  interests. 
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There  certainly  did  not  exist  between  them  the 
leffal  relation  which  raises  the  presumption  in 
other  cases,  that  the  custodian  of  the  property 
seized  will  appear  and  defend  the  owner's  mter- 
ests.  In  point  of  fact,  it  may  happen  that  the 
officers  of  the  corporation  are  in  direct  hostility 
to  the  interests  of  the  stockholders,  and  in  this 
particular  case  it  is  fairly  to  be  inferred,  that 
the  possible  thing  did  actually  occur.  I^  is 
therefore,  very  clear  that  the  manner  in  which 
th^  stocks  purport  to  have  been  seized,  did  not 
satisfy  the  requisites  of  a  revenue  seizure,  nor 
convey  any  notice  to  Miller,  or  to  anyone  sus- 
taining a  fiduciary  relation  to  him,  of  what  was 
done.  Nor  was  his  condition  improved  by  the 
publication  of  notice,  because  he  lived  in  an  in- 
surgent state,  and  any  attempt  to  communicate 
to  him  the  contents  of  the  publication  was  for- 
bidden, and  would,  therefore^  have  been  ill^al. 

But,  it  may  be  asked,  is  there  no  way  in 
which  this  species  of  property  can  be  made  the 
subject  of  legal  process? 

The  answer  is  that  it  can  only  be  done  by 
statute,  which  shall  point  ont  the  mode  of  pro- 
ceeding. In  such  a  case  the  principle  of  notice 
is  preserved,  for  the  owner  is  advised  that  his 
property  can  be  condemned,  and  the  manner  of 
its  condemnation,  and  naturally,  in  this  condi- 
tion of  things,  if  it  *were  possible,  he  [*330 
would  delegate  to  some  one  the  authority  to 
look  after  his  interests.  But  stocks  cannot  be 
seized,  in  the  absence  of  any  statutory  provi- 
sion on  the  subject,  and  the  law  has  failed  to 
make  such  provision.  It  is  a  casus  omissus,  un- 
doubtedly, but  it  is  not  the  province  of  this 
court  to  supply  the  omission.  This  difficulty 
was  felt  by  the  Attorney  General,  because,  in 
his  instructions  to  the  district  attorneys,  he  di- 
rects that  stocks  shall  be  seized  according  to  the 
methods  prescribed  by  the  state  laws. 

But  in  Michigan,  there  is  no  law  which  au- 
thorizes the  taking  of  stocks  on  mesne  process, 
and  I  cannot  see  how  the  fact^  that  they  may  be 
taken  on  final  process  in  that  state,  tends  to 
support  the  argument  that  the  method  pursued 
in  tnis  case  to  seize  the  property  in  the  first  in- 
stance was  proper  and  legal. 

But  apart  from  this  view  of  the  subject, 
which,  in  my  opinion,  is  fatal  to  the  recovery  in 
this  case,  there  is  an  irregularity  in  the  pro- 
ceedings, which  should  reverse  the  judgment 
and  send  the  case  back  for  a  new  hearing. 

There  are  two  acts  of  Congress  relating  to 
the  condemnation  of  enemies'  property — one  was 
passed  in  1861,  and  the  other  in  1862.  They 
differ  materially  in  regard  to  the  grounds  on 
which  condemnation  can  be  placed.  Besides, 
the  act  of  1861  divides  the  proceeds  with  the  in- 
former, which  Is  not  the  case  under  the  act  of 
1862.  The  libel  sets  forth  every  ground  of  con- 
demnation under  both  actSj  while  the  decree,  in 
condemning  the  property,  does  not  find  any  fact 
by  reason  of  which  it  could  be  forfeited  to  the 
United  States  at  all.  This,  in  itself,  is  suffi- 
cient to  reverse  the  decree.  But  as  the  decree 
divides  the  proceeds  with  the  former,  the  court 
must  necessarily  have  found  the  property  con- 
fiscable imder  the  act  of  1861,  and  yet  if  the  evi- 
dence in  the  case,  consisting  of  an  affidavit^ 
made  in  New  York,  of  one  John  M.  Thatcher 
(who,  in  some  way  not  disclosed  in  the  record, 
was  able  to  get  down  to  Virginia  in  1863,  hunt 
up  Miller,  and  have  a  private  conversation  with 
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him)  tends  to  prove  anything,  it  is  that  the 
property  was  confiscable  under  the  act  of 
331*]  1862.  As  this  is  a  direct  proceeding  *to 
reverse  the  judgment,  these  irr^^arities  are 
groonds  of  error. 

For  these  reasons,  in  my  opinion,  the  decree 
in  tins  ease  shotild  be  reversed^ 


UNITED   STATES,  Plff., 

V. 

JAMES  TYNEN. 
(See  &  C  11  Wall.  88-95.) 

Whm  statute  is  repealed  6y  auhaequent  eiatuie 
on  same  subject — repeal  of  statute,  effect  of 
in  this  court.  « 


*1.  When  there  are  two  acts  of  Confrress  on  the 
Moe  sobject,  and  the  last  embraces  all  the  provi- 
■toiif  of  the  first  and  also  new  proylsions.  and  Im- 
poMi  different  or  additional  penalties,  the  latter 
tec  operates  wltnont  any  repealing  clause  as  a  re- 
petl  of  the  first. 

Accordingly,  the  13th  section  of  the  act  of  Con- 
crtii  of  1813.  **for  the  regnlation  of  seamen  on 
board  the  public  and  private  vessels  of  the  United 
Stitei,'*  which  defines  certain  offenses  against  the 
Btturaliaatlon  laws,  and  prescribes  their  punish- 
Beat,  was  held  to  be  repealed  by  the  act  of  Con- 
grea  of  1870,  '*To  Amend  the  Naturalization  Laws, 
tad  to  Punish  Crimes  against  the  Same,  and  for 
Otlier  Purposes,"  which  declared,  not  only  that  the 
fommliiion  of  the  several  acts  mentioned  in  the 
I3th  section  of  the  law  of  1813  should  constitute  a 
felooy,  but  also  that  a  great  number  of  other  acts 
of  fraudulent  character  in  connection  with  the  nat- 
nrtliiation  of  aliens,  should  constitute  a  similar  of- 
fone,  and  made  the  infliction  of  a  larger  punish- 
■ent  for  each  offense  discretionary  with  the  court. 

2.  By  the  repeal  of  an  act  without  any  reserva- 
tion of  its  penalties,  all  criminal  proceedmgs  taken 
under  It  fall.  There  can  be  no  legal  conviction,  nor 
tar  valid  judgment  pronounced  upon  conviction, 
oiuen  the  law  creating  the  offense  be  at  the  time 
la  existence. 

[No.  120.] 

Bnbmitted  Feb.  X7, 1871.  Decided  Apr.  10.  1871: 
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N  a  certification  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

This  case  arose  upon  an  indictment  in  the 
court  below  against  Tvnen,  the  defendant.  The 
judges  of  that  court  being  divided  in  opinion 
S3  to  the  sufllciency  of  the  indictment,  certified 
the  case  to  this  court. 

The  ease  is  full^  stated  in  the  opinion  of  the 
courl 

*Headnotes  by  Mr.  Justice  Field. 


Mr.  Aa&os  T.  Akermaa,  Aiiy.   Gen.,  for 

the  United  States. 

(No  counsel  appeared  in  this  court  for  the 
defendant.) 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  defendant  was  indicted  under  the  I3th 
section  of  the  act  of  Congress  of  March  3,  1813, 
entitled  "An  Act  for  the  R^pilation  of  Seamen 
on  Board  the  Public  and  Private  Vessels  of  the 
United  States."  The  general  object  of  the  act, 
as  expressed  in  its  title,  was  carried  out  in  the 
first  eleven  sections.  They  declared  that  it 
should  not  be  lawful,  after  the  termination  of 
the  war  then  existing  with  Great  Britain,  to 
employ  on  board  of  any  public  or  private  vessel 
of  the  United  States  any  person  except  citizens 
of  the  United  States,  or  persons  of  color,  na- 
tives of  the  United  Stat^;  and  they  require 
naturalized  citizens  thus  employed  to  produce 
to  the  commanders  of  public  vessels  or  collec- 
tors of  customs,  as  the  case  might  be,  a  certified 
copy  of  the  act  by  which  they  were  naturalized^ 
setting  forth  the  naturalization  and  the  date 
thereof.  They  also  contained  various  clauses 
to  give  effect  to  these  requirements;  but  at  the 
same  time  declared  that  the  provisions  of  the 
act  should  not  preclude  the  employment,  as  sea- 
men, of  the  subjects  or  citizens  of  any  foreign 
nations  which  should  not  have  been  prohibited 
by  treaty  or  special  convention  with  tne  United 
States,  employment  on  board  of  her  public  or 
private  vessels,  of  native  citizens  of  the  United 
States,  who  had  not  become  citizens  or  subjecta 
of  such  nation. 

The  12th  section  declares  that  no  person  liv- 
ing within  the  United  States  after  the  act  takes 
effect  shall  be  admitted  to  become  a  citizen  who 
•shall  not,  for  the  continued  term  of  five  years 
next  preceding  his  admission,  have  resided 
within  the  United  States,  without  being  at  any 
time  absent  therefrom. 

Then  follows  the  13th  section,  upon  which  the 
indictment  is  found.  That  section  declares  to 
be  felony,  "To  falsely  make,  forge,  or  counter- 
feit, or  cause  or  procure  to  be  falsely  made, 
forged  or  coimterfeited,  any  certificate  or  evi- 
dence of  citizenship  referred  to  in  the  act,  or  to 
pass,  *  utter  or  use  as  true,  any  false,  [*90 
forged  or  counterfeited  certificate  of  citizenship, 
or  to  make,  sell  or  dispose  of  any  certificate  of 
citizenship,  to  any  other  person  from  whom  it 
was  originally  issued,  ana  to  whom  it  may  of 


Xon. — Cases    certified    on    division    of    circuit 

>9rt ;  inrigdiction  of  U.  8.  Supreme  Court  in;  on 
«^  iMsion  should  he — see  note  to  Webster  v. 
Cooper,  13  L.  ed.   U.   8.  325. 

^fect  of  repeal  of  statute  on  pending  actions. 

HTbe  diect  of  a  repealing  statute  is  to  obliterate 
tlM  prior  law  as  completely  from  the  records  as  if 
It  bad  nerer  passed,  and  it  must  be  considered  as  a 
lav  tliat  never  existed,  except  for  the  purpose  of 
tiMse  actions  or  suits  which  were  commenced,  pros- 
^cQted,  md  concluded  while  it  was  an  existing 
Itw.'*  Vtn  Inwagen  v.  Chicago,  61  111.  31 ;  Ray  v. 
<>oodiria.  4  Moore  &  P.  341 ;  Dwarrls  on  Stat.  670 ; 
Tlionie  ▼.  San  Francisco,  4  Cal.  165 ;  Em  parte  Mc- 
Ctrdle,  7  WalL  514,  19  L.  ed.  264 ;  Town  of  Bel- 
▼Were  T.  Warren  R.  Co.  34  N.  .T.  L.  193 ;  Musgrove 
▼.  V.  4  N.  R,  Co.  50  Miss.  677. 

Where  a  statute  imposing  a  penalty  is  amended 
hf  lB€r«Ming  the  penalty,  and  the  second  act  con- 
ttiai  t  proviso  that  it  shall  not  apply  to  prosecu- 
tioos  under  the  first  except  to  enlarge  the  penalty, 
tbe  latter  act  repealed  the  former,  and  the  latter 
tet  it  an  ev  post  facto  law  and  unconstitutional ; 
*ailj>ro8ecutlons  pending  under  the  first  act  were 
11  Wail. 


defeated  by  the  second.  Wilson  v.  Ohio  &  M.  R. 
Co.  64  111.  542,  16  Am.  Rep.  565. 

The  unconditional  repeal  of  a  penal  statute  ab- 
rogates all  rights  which  may  have  arisen  under  it 
No  right  can  be  said  to  have  accrued  under  the  stat- 
ute, unlesR  before  its  repeal  such  right  was  carried 
into  Judgment.  Gregory  v.  German  B'k  of  Denver, 
3  Colorado,  332,  25  Am.  Rep.  760 ;  Gaul  v.  Brown, 
53  Me.  496 ;  Curtis  v.  Leavitt,  15  N.  Y.  152 ;  Nich- 
ols V.  Squire,  5  Pick.  168 ;  Bay  City  R.  Co.  v.  Aus- 
tin, 21  Mich.  391 ;  Norris  v.  Crocker,  13  How.  429, 
13  L.  ed.  210. 

Pending  Judicial  proceedings  based  upon  a  stat- 
ute cannot  proceed  after  its  repeal.  If  It  appears, 
even  in  the  court  of  last  resort,  that  pending  the 
appeal  a  statute  which  was  necessary  to  support  the 
Judgment  of  the  lower  court  has  been  repealed  the 
Judgment  will  be  reversed.  State  v.  Daley,  29 
Conn.  272 ;  Gilleland  v.  Schuyler,  9  Kan.  569 :  Mc- 
Minn  V.  Bliss,  31  Cal.  122 :  Atwell  v.  Grant,  11  Md. 
104  ;  Keller  v.  State,  12  Md.  323 ;  Price  v.  Nesbltt. 
30  Md.  263 ;  Mayor  of  Annapolis  v.  Maryland,  30 
Md.  112 ;  Wade  v.  St.  Mary's  School,  43  Md.  178 ; 
Hartung  v.  People,  22  N.  Y.  95 ;  Shepard  v.  State, 
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right  belong;"  and  prescribed  as  punishment 
for  the  offense,  imprisonment  for  a  period  of  not 
less  than  three  nor  more  than  five  years,  or  a 
fine  in  a  sum  not  less  than  $500  nor  more  than 
$1,000,  at  the  discretion  of  the  court. 

The  indictment  charges  the  defendant  with 
the  second  of  the  offenses  here  designated;  that 
he  did,  wilfully,  falsely,  and  feloniously  pass, 
utter,  and  use  as  true,  a  false,  forged,  and 
counterfeited  certificate  of  citizenship  purport- 
ing to  have  been  issued  by  one  of  tne  district 
courts  of  California,  and  setting  forth  with 
particularity  a  compliance  with  the  several  re- 
quirements of  the  law  for  the  naturalization  of 
aliens. 

The  indictment  has  not  alleged  what  use  was 
made  of  the  forged  certificate  by  the  defendant, 
or  any  purpose  for  which  it  was  uttered;  and 
the  defendant  demurred.  The  several  grounds 
of  demurrer  stated  may  be  reduced  to  substan- 
tially one: 

That  the  indictment  does  not  charge  that  the 
certificate  or  evidence  of  naturalization  was 
forged  to  accomplish  any  purpose  contemplated 
by  the  act  of  Congress  under  which  the  indict- 
ment was  found,  or  for  any  other  unlawful  pur- 
pose, or  with  intent  to  injure  the  United  States, 
or  any  state,  person,  corporation  or  association. 

Upon  this  demurrer  the  question  arose, 
whether  the  indictment  charged  any  offense 
a^inst  the  laws  of  the  United  States,  and 
whether  it  was  necessary  for  the  indictment  to 
aver  that  the  certificate,  or  evidence  of  citizen- 
ship mentioned  in  it,  was  produced  to  the  com- 
mander of  a  public  vessel  of  the  United  States, 
or  to  a  collector  of  the  customs,  as  provided  in 
previous  sections  of  the  act,  when  naturalized 
citizens  were  emploved  as  seamen  on  board  of 
the  public  or  private  vessels  of  the  United 
States.  Upon  tnese  questions  the  judges  of  the' 
circuit  court  were  opposed  in  opinion. 

A  like  opposition  of  opinion  occurred  be- 
tween the  judges  of  the  circuit  court  for  the 
southern  district  of  New  York,  in  a  similar  cast 
which  came  before  this  court  at  the  December 
term  of  1868,  but  as  the  opposition  arose  upon 
a  motion  to  quash  the  indictment,  the  case  was 
dismissed  for  want  of  jurisdiction.  XJ.  8.  v.  Roa- 
enburgh,  7  Wall.  380,  19  L.  ed.  263.  In  the  pres- 
ent case  the  questions  presented  have  ceased*  to 
be  material  and,  consequently,  it  has  become  im- 
92*]  necessary  to  determine  them,  *for,  since 
they  arose  in  the  circuit  court,  Congress  has 
passed  a  statute  amending  the  naturalization 
Inws,  find  prescribinff  certain  punishments  for 


their  violation,  which  has  worked  a  repeal  of 
the  provisions  of  the  13th  section  of  the  act  of 
1813.  2  Stat,  at  L.  809.^  That  statute,  which 
was  approved  on  the  14th  of  July,  1870,  de- 
clares not  only  that  the  commission  of  the  sev- 
eral acts  mentioned  in  the  13tn  section  of  the 
law  of  1813  shall  constitute  a  felony,  but  that 
also  a  great  number  of  other  acts  of  fraudu- 
lent character  in- connection  with  the  naturali- 
zation of  aliens,  shall  constitute  a  similar  of- 
fense, and  has  made  the  infliction  of  a  larger 
punishment  for  each  offense  discretionary  with 
the  court.  The  act  of  1813  imposes  as  punish- 
ment, either  imprisonment  or  fine,  at  the  dis- 
cretion of  the  court.  The  act  of  1870  author- 
izes either  of  these  punishments,  or  both,  in  the 
like  discretion  of  the  court.  The  act  of  1813  al- 
lows the  imprisonment  to  rim  between  three  and 
five  years,  and  the  fine  to  extend  between  $500 
and  $1,000.  The  act  of  1870  fixes  the  imprison- 
ment between  one  and  five  years,  and  tne  fine 
between  $300  and  $1,000. 

There  is  no  express  repeal  of  the  13th  section 
of  the  act  of  1813  declared  by  the  act  of  1870, 
and  it  is  a  familiar  doctrine  that  repeals  by  im- 
plication are  not  favored.  When  there  are  two 
acts  on  the  same  subject  the  rule  is  give  effect 
to  both  if  possible.  But  if  the  two  are  repug- 
nant in  any  of  their  provisions,  the  latter  act, 
without  any  repealing  clause,  operates  to  the 
extent  of  the  repugnancy  as  a  repeal  of  the 
first;  and  even  where  two  acts  are  not  in  ex- 
press terms  repugnant,  yet  if  the  latter  act  cov- 
ers the  whole  subject  of  the  first,  and  embraces 
new  provisions,  plainly  showing  that  it  was  in- 
tended as  a  substitute  for  the  first  act,  it  will 
operate  as  a  repeal  of  thnt^ct.  Daviea  v.  Fair- 
haim,  3  How.  636;  Bart  let  t  v.  King.  12  Mass. 
637;  Com,  v.  Cooley,  10  Pick.  37;  Pierpont  ▼. 
Grouchy  10  Cal.  3i6;  N orris  v.  Crocker,  13  How. 
429;  Sedgw.  Stat.  Law,  126. 
,  Now,  between  the  provisions  of  the  act  of  1813 
and  the  act  of  1870  there  is  a  clear  repugnancy. 
The  first  act  makes  *the  pimishment  for  ['OS 
the  offenses  designated,  imprisonment  or  fine. 
It  provides  that  the  punishment  shall  be  one 
or  the  other,  and  in  so  doing  declares  that  it 
shall  not  be  both.  The  second  act  allows  both 
punishments  in  the  discretion  of  the  court;  it 
thus  permits  what  the  first  law  prohibits. 

Again;  the  act  of  1813  provides  that  the  im- 

1 — ."An  Act  to  Amend  the  Naturalization  Talwb 
and  to  Punish  Crimes  Against  the  Same,  and  for 
Other  Purposes,'*  Approved  July  14,  1870,  16  Stat, 
at  L.  254. 


1  Tex.  A  pp.  522 ;  Hubbard  v.  State.  2  Tex.  App. 
606 :  Montgomery  v.  State,  2  Tex.  App.  618 ;  tJ.  S. 
▼.  The  Peggy,  1  Cranch,  103,  2  L.  ed.  49. 

If  a  statute,  making  an  act  committed  criminal, 
!s  repealed  before  conviction  therefor,  such  act  can- 
not be  punished.  Wall  v.  State,  18  Tex.  682 ;  State 
V.  O'Connor,  13  La.  Ann.  486 ;  State  v.  Brewer,  22 
La.  Ann.  273 ;  Keller  V.  State,  12  Md.  323  ;  Mayor 
of  Annapolis  v.  Maryland,  30  Md.  112. 

When  a  right  has  arisen  under  a  contract,  ^r  a 
transaction  in  the  nature  of  a  contract  authorized 
by  statute,  has  been  so  far  perfected  that  nothing 
remains  to  be  done  by  the  party  asserting  it,  the  re- 

?eal  of  the  statute  does  not  aflPect  It.  or  an  action 
or  Its  enforcement.  It  has  become  a  vested  right 
which  stands  Independent  of  the  statute.  Steam- 
ship Co.  V.  Jollffe,  2  Wall.  450,  17  L.  ed.  805; 
Rice  V.  R.  Co.  1  Black,  358,  17  L.  ed.  147 ;  Struebel 
V.  Milwaukee,  13  Wis.  67  ;  Prusseaux  v.  Welch.  2 
West.  L.  M.  209;  Sinking  Fund  Com'rs  v.  North- 
ern B'k,  1  Met.  174  ;  Crelghton  v.  Pragg.  21  Cal. 
115:  Ew  parte  Graham,  13  Rich.  Law,  277. 

*   person  has  a  vetted  right  in  a  particular 
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remedy.  Repeal  of  statute  may  withdraw  remedy. 
Musgrove  v.  V.  &  N.  R.  Co.  50  Miss.  677 ;  McMInn 
V.  Bliss.  31  Cal.  122. 

Repeal  of  statutes  Imposing  penalties,  extinguish 
the  penalties,  if  belonging  to  the  public,  or  gener- 
ally If  to  private  Individuals.  Heald  v.  State.  36 
Me.  62;  Carlisle  v.  State,  42  Ala.  523;  Town  of 
Belvidere  v.  Warren,  34  N.  J.  L.  193;  Rood  v.  C 
M.  &  St.  P.  R.  W.  Co.  43  Wis.  146;  Norris  v. 
Crocker,  13  How.  437,  13  L.  ed.  210 ;  Seymour  v. 
McCormIck,  16  How.  480,  14  L.  ed.  1024 ;  Bay  City, 
etc.,  R.  Co.  V.  Austin,  21  Mich.  390 ;  Fisher  v. 
N.  T.  C.  &  H.  R.  R.  Co.  40  N.  Y.  656 ;  Welch  v. 
Wadsworth,  80  Conn.  149 ;  Wood  v.  Kennedy,  19 
Ind.  68. 

Repeal  of  a  statute  giving  a  court  jurisdiction 
deprives  It  of  the  right  to  pronounce  judgment  in 
a  proceeding  previously  pending.  Todd  v.  Landry, 
6  Mart.  459,  12  Am.  Dec.  479. 

Statute  repealing  all  divorce  laws  of  a  state  ousts 
court  of  jurisdiction  In  pending  divorce  action. 
Grant  v.  Grant,  12  S.  C  29,  82  Am.  Rep.  506. 
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prisonment,  when  imposed  as  a  punishment, 
shall  not  be  less  than  three  years,  and  may  be 
extended  to  five.  The  act  of  1870  allows  the 
imprisonment  to  be  fixed  at  one  year,  and  from 
that  period  upwards  to  five  years.  In  this, 
also,  it  permits  what  the  first  act  forbids. 

Again;  the  act  of  1813  declares  that  the  fine, 
when  imposed;  shall  not  be  less  than  $500.  The 
act  of  1870  allows  the  fine  to  be  as  low  as  $300, 
thus  authorizing  what  the  first  act  declares 
shall  not  be  done. 

When  repugnant  provisions  like  these  exist 
between  two  acts,  the  latter  act  is  held,  accord- 
ing to  all  the  authorities,  to  operate  as  a  repeal 
of  the  first  act,  for  the  latter  act  expresses  the 
will  of  the  government  as  to  the  manner  in 
which  the  ofTenses  shall  be  subsequently  treated. 

One  of  the  earliest  cases  on  this  subject  is 
that  of  Rex  v.  Cator,  reported  in  3  Burrows, 
2026.  There  were  two  English  statutes  against 
enticing  and  seducing  artificers  in  the  manufac- 
tures of  the  kingdom  into  foreign  service.  The 
penalty  under  the  first  statute  was,  for  the  first 
offense,  a  fine  of  £100  and  three  months'  impris- 
onment; for  the  second  ofi'ense,  the  fine  was 
discretionary  and  imprisonment  for  twelve 
months.  Under  the  second  statute  the  penalty 
was,  for  the  first  offense,  a  fine  of  £500  and 
twelve  months'  imprisonment;  for  the  second 
offense  the  fine  was  £1,000  and  two  years*  im- 
prisonment. The  latter  act,  said  Lord  Mans- 
field, seems  to  be  a  repeal  of  the  former  act ;  it 
was  made  to  supply  the  deficiencies  of  the  for- 
mer. Accordingly,  the  defendant,  who  had  been 
convicted  under  both  statutes,  was  sentenced 
under  the  last.  In  Rew  v.  DaviSf  1  Leach  (C. 
C.)  271,  it  appeared  that  there  were  two  stat- 
94*]  utes  *a!gainst  killing  deer  in  an  inclosed 
park.  The  first  statute  made  the  offense  a  fel- 
ony pmiishable  with  death.  The  last  statute 
punished  the  first  offense  with  a  fine,  and  made 
the  second  offense  a  felony;  and  the  twelve 
judges  were  unanimously  of  opinion  that  the 
last  statute  amounted  to  a  repeal  of  so  much 
of  the  first  as  related  to  the  offense  of  felony. 

There  are  numerous  cases  in  the  modem  re- 
ports to  the  same  effect.  We  will  cite  only  one, 
which  was  decided  in  this  court,  that  of  Norria 
▼.  Crocker,  13  How.  429.  In  that  case  the  de- 
fendants were  sued  in  an  action  of  debt  to  re- 
cover the  penalty  of  $500  upon  the  4th  section 
of  the  act  of  Congress  of  February,  1793  (1 
Stat,  at  L.  302 ) ,  respecting  fugitives  from  jus- 
tice and  persons  escaping  from  the  service  of 
their  masters.  ITiat  section  provided  that  any 
p<T8on  who  should,  knowingly  and  willingly,  ob- 
»tmet  or  hinder  the  claimant,  his  agent  or  at- 
torney, in  seizing  or  arresting  the  fugitive  from 
labor,  or  should  rescue  him  from  such  claimant, 
agent  or  attorney  when  arrested  by  the  author- 
i^  given  by  the  act,  or  should  harbor  or  conceal 
him,  after  notice  that  he  was  a  fugitive  from 
labor,  should  forfeit  and  pay  for  each  of  these 
offenses  the  sum  of  $500,  to  be  recovered  by  the 
claimant  in  an  action  of  debt. 

Pending  the  action  brought  under  this  sec- 
tion against  the  defendants.  Congress,  in  1850 
(9  Stat  at  L.  462)  passed  an  act  amendatory 
of  and  supplementary  to  the  act  of  February, 
1T93,  the  7th  section  of  "which  embraces  the  of- 
fenses specified  in  the  act  of  1793,  and  creates 
pfw  offenses,  and  afRxes  to  each  a  different  pun- 
ishment from  that  named  in  the  old  act,  pre- 
11  Wau. 


scribing  a  fine  not  exceeding  £1,000,  and  impris- 
onment not  exceeding  six  months  upon  indict- 
ment and  conviction  of  the  offender,  and  declar- 
ing that  the  offender  shall  also  forfeit  and  pay^ 
by  way  of  civil  damages,  to  the  party  injured, 
the  sum  of  $1,000  for  each  fugitive  lost,  to  be 
recovered  by  action  of  debt.  The  act  of  1850 
contained  no  clause  repealing,  in  terms,  the  act 
of  1793,  and  the  counsel  of  the  government  con- 
tended that  it  only  added  cumulative  *  rem-  ['95 
edies,  and  was  intended  to  give  greater  facilities 
to  the  master  of  the  slave  in  securing  the  fugi- 
tive, and  could  not  be  construed  to  have  a  retro- 
spective operation  and  wipe  out  liabilities  in- 
curred under  the  old  act,  and  thus  deprive  the 
master  of  rights  of  action  in  suits  pending,  that 
had  accrued  to  him;  and  that  the  court  would 
not  favor  repeals  by  implication.  But  the  court 
held  unanimously,  Mr.  Justice  Catron  deliver- 
ing the  opinion,  that  the  last  act  was  plainly 
repugnant  to  the  first,  observing  also  that,  as  a 
general  rule,  it  was  "Not  open  to  controversy, 
that  when  a  new  statute  covers  the  whole  sub- 
ject of  an  old  one,  adds  offenses,  and  prescribes 
different  penalties  for  those  enumerated  in  the 
old  law,  that  the  former  statute  is  repealed  by 
implication,  as  the  provisions  of  both  cannot 
stand  together." 

By  the  repeal  of  the  13th  section  of  the  act 
of  1813  all  criminal  proceedings  taken  under  it 
fell.  There  can  be  no  legal  conviction,  nor  any 
valid  judgment  pronounced  upon  conviction, 
unless  the  law  creating  the  onense  be  at  the 
time  in  existence.  By  the  repeal  the  legislative 
will  is  expressed  that  no  furtner  proceedings  be 
had  under  the  act  repealed.  In  Noma  v. 
Crocker  the  court  said  that,  as  the  plaintiflfs 
right  to  recover  in  that  case  depended  entirely 
on  the  statute,  its  repeal  deprived  the  court  of 
jurisdiction  over  the  subject.  As  said  by  Mr. 
Justice  Taney,  in  another  case:  "The  repeal  of 
the  law  imposing  the  penalty  is  of  itself  a  re- 
mission." Md,  V.  R,  Co.  3  How.  534.  In  the 
case  at  bar,  when  the  13th  section  of  the  act  of 
1813  was  repealed,  there  was  no  offense  remain- 
ing for  the  court  to  punish  in  virtue  of  that 
section. 

It  follows  thai  in  this  case  no  anatoer  can  he 
refumed  to  the  questions  certified  to  us^  but 
that  the  case  must  he  remanded  to  the  court  he- 
low,  with  directions  to  dismiss  the  indictment. 


♦THE  CITY  OF  NEW  ALBANY,  Appt,  [♦96 

1?. 
STEVENSON  BURKE,  John  Phelps  Putnam, 

Heman  Ely,  and  Heman  Ely,  as  Executor  of 

0.  Arthur  Ely,  Deceased. 

(See  S.  C.  11  Wall.  96-109.) 

Agreement  hetween  city  and  railroad  company 
— statute  of  limitations  applied  to  an  equity 
action. 

An  arrang:ement  by  whfcb  a  cfty  having  sub- 
scribed to  the  stock  of  a  railroad  compaDy,  and  is- 

NOTE. — Statute  of  lAtnitationa  as  applicable  to 
equitp  caaea — see  notes,  0  L.  ed.  U.  S.  287,  42  L. 
ed.  U.  8.  711* 
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SUFBEMB  COUBT  OF  THE  UNITED  STATES. 


Dec.  Teem, 


Yued  Its  bonds  In  part  payment,  purchased  back  of 
the  company  a  part  of  sach  bonds  so  issued  and 
canceled,  its  stock  subscription,  is  within  the  pow- 
er of  the  contracting  parties  and  valid. 

The  Indiana  statutory  limitation  of  six  years  in 
relation  to  suits  at  law,  applied  to  an  equity  ac- 
tion. 

[No.  116.] 
Argued  Mar.  24,  1871,    Decided  Apr,  10,  1871, 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellees,  to  compel  the  payment 
to  them,  as  judgment  creditors,  of  a  certain 
sum  alleged  to  be  due  their  judgpnent  debtors 
from  the  appellants.  A  decree  having  been  en- 
tered in  favor  of  the  complainants,  the  respond- 
ent took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  T.  A.  Hendrioks,  M.  C.  Kerr,  O. 
B.  Hord,  A.  W,  Hendricks,  and  George  B,  Houk, 
for  appellant: 

Upon  the  facts  disclosed  in  the  answer,  and 
established  by  the  evidence,  the  city  of  New 
Albany,  appellant,  is  not  indebted  to  the  rail- 
road company. 

The  subscription,  conceding  for  argument 
that  it  was  valid,  and  all  liability  arising  out 
of  it,  was  canceled  and  determined  by  valid 
compromise  made  by  competent  authority,  in 
good  faith  and  on  a  good  and  adequate  consid- 
eration. 

The  railroad  company  has  largely  relied  on 
the  subscription  of  the  city,  for  the  cash  means 
to  carry  on  its  enterprise.  Tlie  subscription 
was  payable,  not  in  money  but  in  long  bonds, 
and  the  necessary  cash  means  could  be  obtained 
only  by  sale  of  the  bonds.  Negotiable  bonds, 
to  the  amount  of  $200,000,  had  already  been 
executed  by  the  city  to  the  company.  Seven 
only  of  these  had  been  sold,  but  active  efforts 
were  being  made  to  negotiate  the  remainder  in 
the  city  of  New  York.  In  the  meantime,  suits 
were  commenced  in  the  Floyd  circuit  court  to 
enjoin  the  collection  of  the  bond  tax,  upon  the 
ground  that  the  subscription  was  invalid. 

Before  sales  of  the  bonds  could  be  effected 
in  New  York,  information  of  the  pendency  of 
these  suits  had  been  received  there  and  the  ef- 
fect was  to  cast  such  doubt  upon  their  validity 
that  it  was  impossible  to  sell  them  there  or  else- 
where, at  any  price,  or  at  least  without  so 
ruinous  a  sacrifice  that  a  sale  could  not  be 
thought  of. 

Failing  to  effect  sales  of  the  bonds,  the  rail- 
road company  borrowed  money,  to  meet  press- 
ing exigencies,  from  the  Ohio  Insurance  Com- 
pany in  New  Albany,  pledging  all  the  city  bonds 
as  collateral  security. 

Tliis  borrowed  money  fell  due.  The  insur- 
ance company  was  demanding  payment  and 
threatening  to  sell  the  collaterals.  The  suits 
to  enjoin  the  levying  of  a  bond  tax  were  still 
pending,  and  it  was  evident  that  a  determina- 
tion of  them  could  not  be  reached  without  pro- 
tracted litigation.  The  determination  that  was 
afterwards  reached,  Nov.  10,  1867,  was  obtained 
only  through  the  compromise. 

The  railroad  company  had  no  available  nfeans 
of  payment  and  it  waa  obvious  that^  unless  some 
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new  arrangement  could  be  made,  the  entire  is- 
sue of  city  bonds  would  be  sacrificed  without 
accomplishing  any  substantial  relief  to  the  com- 
pany or  its  creditors. 

Under  these  circumstances,  the  directors  of 
the  railroad  company  determined  to  make  a 
representation  of  the  condition  of  the  company 
to  the  city  council,  with  a  view  to  the  compro- 
mise afterwards  agreed  upon.  Au^.  7,  1857, 
the  common  councu  passed  an  ordinance,  au- 
thorizing and  directing  the  mayor  to  make  the 
compromise.  The  terms  were  that  the  railroad 
company  should  cancel  the  subscription,  and 
surrender  all  the  bonds  and  coupons  issued,  ex- 
cept the  seven  bonds  that  had  been  sold,  and 
should  consent  to  the  repeal  of  all  ordinances 
of  the  coimcil,  except  that  one  relating  to  the 
subscription.  In  consideration  of  which,  the 
city  should  assume  and  pay  the  $36,000  bor- 
rowed money  to  the  insurance  company,  and 
also  pay  the  costs  in  the  suit  pending  to  enjoin 
the  bond  tax,  and  also  all  attorney's  fees  in 
those  cases. 

The  board  of  directors  of  the  railroad  com- 
pany, by  resolution,  accepted  the  terms  of  com- 
promise expressed  in  the  ordinance  and  author- 
ized the  president  of  the  company  to  carry  the 
arrangement  into  execution. 

The  bonds  at  the  time  of  this  compromise 
had  no  market  value.  The  whole  $193,000  of 
them,  outstanding  in  the  hands  of  the  railroad 
company  or  its  pledgees,  would  not  probably 
have  sold  for  enough  to  satisfv  the  $36,000  for 
which  they  were  pledged,  and  could  not  have 
been  more  advantageously  disposed  of. 

There  is  no  conflict  in  the  testimony  on  thi» 
point. 

Two  objections  are  taken  to  the  compromise. 
One,  that  the  subscription  having  been  made 
on  petition  of  citizens,  the  common  council  had 
no  power  to  annul  or  compromise  it ;  the  other, 
that  the  cancelation  or  compromise  of  the  sub- 
scription was,  per  se,  a  fraud  upon  creditors  of 
the  railroad  company. 

As  to  this  first  objection — ^want  of  power — 
the  case  of  Bell  v.  R,  Co,  4  Wall,  698,  18  L.  ed. 
338,  is  relied  on. 

An  inference  of  want  of  power  in  an  Indiana 
city  from  the  absence  of  it  in  a  county  board 
of  police  of  Mississippi,  is  not  a  sequitur. 

"The  Constitution  of  the  state  (Indiana)  au- 
thorizes the  legislature  to  create  corporations 
(municipal)  and  imposes  no  limits  as  to  the 
power  to  be  conferred  on  them."  Aurora  ▼. 
West,  9  Ind.  86. 

"They  shall  have  control  of  the  financss  of 
the  city,  and  of  all  property,  real  and  personal, 
belonging  thereto." 

1  G.  £  H.  222,  §  36;  Brinkmeyer  v.  Evana^ 
ville,  29  Ind.  181. 

Neither  of  the  cases  cited,  nor  any  other  that 
we  have  met  with,  holds  that  a  bona  fide  com- 
promise that  is  really  beneficial  to  the  fund  and 
to  creditors,  is  beyond  the  power  of  the  corpo- 
ration, or  is  to  be  arbitrarily  held  fraudulent 
and  void. 

Upon  the  showing  of  bill,  answer,  exhibits 
and  evidence,  the  complainants  have  slept  so- 
long  upon  the  rights  they  assert,  that  their 
laches  alone  would  bar  any  claim  to  equitable 
relief. 

This  suit  was  commenced  Jan.  29,  1868,  and 
no  reason  is  given  why  it  was  so  long  deferred. 
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The  compromise  between  the  city  and  the  rail- 
rotd  company  was  consummated  Sep.  8,  1867. 

This  was  more  than  ten  years  before  the  fil- 
ing of  the  bill. 

Messrs,  A.  O.  Porter  d  Harrison  and  8. 
Bwk€y  in  person,  for  appellees: 

The  all^;ed  compromise  is  utterly  null  and 
roid,  and  constitutes  no  defense  to  the  action. 

It  is  clearly  void,  upon  the  principle  settled 
by  this  court  in  the  case  of  BeU  y.  R.  Co,  supra. 
lie  principle  there  settled  is,  that  the  oflScers 
of  a  municipal  corporation,  authorized  by  spe- 
cial statute  and  vote  of  the  people  to  subscribe 
for  stock  in  a  railroad  company,  have  no  power 
to  compromise  such  subscription  and  abandon 
the  enterprise. 

The  compromise  was  made,  pending  the  suit 
to  foreclose  the  mortgage  and  recover  judg- 
ment on  the  bonds. 

To  redeem  the  eighty  bonds  pledged,  the  com- 
pany gave  up,  besides  the  eighty  bonds  pledged, 
one  hmidred  thirteen  bonds  of  $1,000  each,  that 
were  not  pledged,  and  canceled  the  city  sub- 
scription for  $200,000  more,  thus  giving  up 
1393,000  in  bonds  and  subscriptions,  payable 
op|an  demand  in  bonds,  to  prevent  eighty  bonds 
bong  sold. 

These  facts  are  imdisputed,  and  we  think 
clearly  establish  the  charge  of  fraud  in  fact. 

The  railroad  company,  at  the  time  of  the 
compromise,  was  embarrassed  and  imable  to 
pay  its  dfbts  without  calling  in  its  capital 
stock.  The  bonds  and  subscription  of  the  city 
oonstitnted  a  large  part  of  its  unpaid  capital 
stock  and  nearly,  if  not  all,  its  available  means 
tojpy  its  debts. 

That  such  a  compromise,  made  under  such 
circumstances,  is  void,  is  well  settled  by  re- 
peated reported  adjudications  in  this  country 
and  in  England. 

The  capital  stock  of  a  moneyed  corporation 
is  a  trust  fund  irrevocably  pledged  to  the  cred- 
itors of  the  corporation.  Curran  v.  Ark,  15 
How.  304;  Ogilvie  v.  Ins,  Co,  22  How.  380,  16 
L  ed.  349;  2  Redf.  Railw.  634;  1  Redf.  Railw. 
I<t8,  and  cases  cited ;  Ang.  &  Aines,  Corp.  559 ; 
27  L  A  E.  572;  39  L.  k  E.  576;  20  Conn.  178; 
Idler  T.  Brick  Mfg,  Co,  13  Wis.  57 ;  48  Pa.  St. 
29;  46  Pa.  St.  48 ;  16  Conn.  593 ;  Matin  v.  Pentz, 
2  Sandf.  Oh.  257 ;  Vathan  v.  WKitlook,  9  Paige, 
152. 

Mr.  Justice  StroiiK  delivered  the  opinion  of 
the  court: 

TV  complainants  in  the  court  below  are 
equitable  owners  of  the  judgment  recovered  on 
toe  14th  day  of  November,  1857,  in  the  circuit 
court  of  Floyd  county,  Indiana,  against  the 
Xew  Albany  &  Sandusky  City  Junction  Rail- 
rosd  Company,  an  insolvent  corporation.  The 
judgment  was  obtained  in  a  suit  brought  by 
wrtain  trustees,  to  foreclose  a  mortgage  given 
by  the  company  to  secure  the  payment  of  one 
hondred  and  ten  bonds  of  $1,000  each,  and  such 
proceedings  were  had  in  the  suit  that  there 
wts  not  only  a  decree  of  foreclosure  and  an 
'*der  to  sell  the  mortgaged  property,  but  a 
ppwonai  judgment  against  the  company.  The 
"Mrtpaged  premises  were  sold  under  the  order, 
*^  the  proceeds  of  sale  having  proved  insuf- 
^o^  to  satis^  the  judgment,  an  execution 
*M  issued  for  the  residue,  which  was  returned 

"^■latislied."     Nothing  further  was  done  im- 
11  Wail. 


til  January  29,  1868,  when  Stevenson  Burke 
having  purchased  the  interests  of  several  of  the 
equitable  owners  of  the  judgment,  this  bill  was 
filed  b^  him  and  the  other  ecjuitable  owners, 
whose  interests  he  had  not  acquired,  against  the 
railroad  company,  the  city  of  New  Albany  and 
others.  It  averred  the  ownership  of  the  judg- 
ment by  complainants,  the  failure  of  the  com- 
pany to  put  any  portion  of  its  railroad  into  op- 
eration, or  to  lay  any  part  of  the  tra^k  thereof, 
and  its  having  become  insolvent  about  the  30th 
day  of  April,  1857. 

It  charged  further  that  the  company,  having 
expended  all  its  means,  abandoned  all  furthei 
eflTorts  to  build  the  road,  and  that  its  road-bed 
and  right  of  way  had  been  sold.  It  also  charged 
that  since  the  year  1858,  it  had  not  kept  up  its 
organization  or  elected  any  new  officers.  The 
bill  then  proceeds  to  charge  that  the  city  of  New 
Albany  was  indebted  to  the  company  in  the 
sum  of  $393,000  besides  interest,  growing  out 
of  a  subscription  to  its  capital  stock,  made  on 
the  19th  day  of  November,  1853,  in  part  pay- 
ment of  which,  two  hundred  bonds  of  $1,000 
each  had  been  delivered  to  the  company,  and 
that  the  other  defendants  were  indebted  in 
smaller  sums  in  a  similar  manner.  The  bill 
further  charged  that  none  of  these  bonds  ex- 
cept seven  had  been  negotiated  by  the  com- 
pany; but  that,  on  the  contrary,  one  hundred 
and  ninety-seven  of  them  had  been  returned  to 
the  city  in  pursuance  of  an  illegal  compromise 
as  alleged,  and  that  the  city  subscription  to  the 
stock  bad  been  canceled.  The  complainants., 
therefore,  charged  that  the  city  still  remained 
a  debtor  to  the  company, 'and  thev  prayed  re- 
lief; that  such  indebtei&ess  mignt  be  ascer- 
tained, and  that  so  mudi  thereof  as  was  neces- 
sary to  satisfy  the  judgment  might  be  decreed 
to  be  thus  applied. 

«To  this  bill  the  city  of  New  Albany  has  [«98 
set  up  several  defenses.  The  first  of  these  is, 
that  the  circuit  court  had  no  jurisdiction  of  the 
case,  inasmuch  as  it  was  a  creditor's  bill,  found- 
ed upon  a  judgpnent  of  a  state  court  of  liidiana. 
A  second  defense  urged  is,  that  under  thje  laws 
of  Indiana,  a  judgment  creditor's  suit  to  sub- 
ject assets  of  an  insolvent  corporation  to  the 
payment  of  his  judgment,  will  not  lie ;  but  that 
the  remedy,  both  by  common  law  and  by  the 
statute,  is  sequestration,  and  the  appointment 
of  a  receiver.  The  defect  of  necessary  parties 
is  also  alleged. 

The  other  defenses  set  up  go  to  the  merits. 
They  are:  First,  that  the  complainants  are  con* 
eluded  by  a  decree  in  a  suit  brought  in  1863, 
in  the  Floyd  county  circuit  court,  in  which  they, 
the  railroad  company,  and  William  Lindley, 
were  parties;  second,  that,  upon  the  facts  dis- 
closed in  the  pleadings,  the  city  was  indebted 
to  the  company  when  the  bill  was  filed;  that 
the  adjustment  by  the  city  and  the  company 
was,  at  the  time  it  was  made  (Sep.,  1857)  a 
compromise  made  in  good  faith,  by  which  the 
city  ceased  to  be  indebted  to  the  company,  and 
that  the  adjustment  was  effective  and  valid  as 
against  all  persons;  and  third,  that  if  the  com- 
plainants had  rights  against  the  city  and  might 
have  impeached  the  validity  of  an  arrangement 
by  whicn  the  city  recovered  its  bonds  and  ob- 
tained a  cancelation  of  its  subscription,  Chey 
have  slept  so  long  upon  these  rights,  that  a 
court  of  equity  will  not  afford  them  relief. 
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Supreme  Coubt  of  the  United  States. 
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We  proceed  to  consider  the  last  mentioned 
two  of  these  defenses;  for  if  they  are  sufficient, 
it  will  be  unnecessary  to  say  anything  of  the 
others. 

Assuming  that  the  subscription  made  by  the 
eity  to  the  capital  stock  of  the  company  in 
1853,  though  undoubtedly  invalid  at  first,  be- 
came valid  by  the  ratification  ordinance  adopted 
Mar<ih  7,  1855;  that  thereby  the  city  came  un- 
der obligation  to  give  its  bonds  to  the  company 
in  payment  for  the  stock,  so  far  as  they  had 
not  already  been  given,  and  we  come  directly  to 
the  question:  What  was  the  effect  of  the  ar- 
rangement made  in  August  and  September, 
1857?  Here  the  situation  of  the  parties  at  the 
time  is  of  importance  to  be  considered. 

The  railroad  company  had  undertaken  to 
build  a  railroad  from  New  Albany  to  Sandusky 
Cit^,  and  it  had  commenced  the  work,  relying 
mamly  upon  the  bonds  of  the  city  to  raise  the 
money  necessary.  It  had,  however,  been  disap- 
pointed. Suits  had  been  commenced  for  injimc- 
tions  to  restrain  the  collection  of  a  tax  for  pay- 
ing the  interest,  and  the  consequence  was  that 
the  bonds  could  not  be  sold  Vvithout  a  ruinous 
sacrifice,  if  sold  at  all.  These  suns  were  still 
pending.  Meanwhile  the  company  had  borrowed 
$36,000,  pledging  the  bonds  to  the  amoimt  of 
$80,000  as  collateral  security.  The  loan  had 
fallen  due,  and   the  holders  were  demanding 

?ayment,  and  threatening  to  sell  the  collaterals, 
he  company  was  utterly  unable  to  redeem  the 
pledge.  Its  available  means  were  completely 
exhausted.  It  could  neither  go  on  with  it^ 
work  nor  in  any  manner  relieve  itself.  Ac- 
cording to  the  weight  of  the  evidence,  the 
bonds  pledged,  together  with  all  the  others  still 
held  by  the  company,  would  not  have  sold  for 
enough  to  have  paid  the  $36,000  borrowed. 
103*]  'Turning  now  to  the  condition  of  the 
city,  it  had  ratifieid  its  invalid  subscription  with 
an  irrevocable  engagement  on  the  part  of  the 
company  that  not  more  than  $250,000  should 
be  called  for  until  the  railroad  should  be  com- 
pleted and  put  in  running  order  at  least  to  its 
jimction  with  the  Ohio  &  Mississippi  Railroad, 
and  then  only  for  the  purpose  of  furnishing 
the  road  with  depots,  rolling  stock,  etc.  It  had 
paid  its  bonds  to  the  extent  of  $200,000  on  the 
subscription,  and  it  was  liable  to  be  called  upon 
for  $50,000  more.  For  the  remainder  it  was 
liable  only  upon  a  contingency  that  has  never 
happened,  and  that  never  can  happen.  The  con- 
sideration for  its  subscription,  it  is  true,  had 
not  failed,  though  the  motive  that  induced  it, 
namely:  the  construction  of  the  railroad,  no 
longer  existed.  The  credit  of  the  bonds  which 
it  had  issued  was  gone,  and  had  it  issued  the 
remaining  $50,000,  they  could  not  have  been 
sold  for  more  than  $8,000  or  $10,000.  It  was 
in  these  circumstances  that  the  company  ap- 
plied to  the  city,  stating  its  own  helplessness, 
and  it  was  then  that  the  arrangement  was 
made  by  which  the  city  assumed  to  pay  the 
debt  of  $36,000  due  by  the  company,  and  sun- 
dry other  moneys,  and  in  consideration  thereof 
obtained  from  the  company  one  hundred  and 
ninety-three  bonds,  which  had  not  been  nego- 
tiated, and  a  cancelation  of  the  stock  subscrip- 
tion.   Was  t^is  transaction  valid? 

The  bonds  were  negotiable  instnunents,  pay- 
able to  bearer  in  not  less  than  ten  and  not 
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more  than  twenty  years  and,  of  course,  pass- 
ing from  hand  to  hand  by  delivery.  Had  the 
whole  subscription  been  paid,  it  must  have  been 
with  similar  bonds.  And  the  manifest  design 
of  the  subscription  was  to  create  bonds  for  sale 
in  the  market  as  the  convenience  or  the  neces- 
sities of  the  railroad  company  might  require. 
There  was  no  restriction  in  the  contract  upon 
the  power  of  disposition,  and  none  at  law  or  in 
equity,  unless  it  be  that  the  company  could  not 
part  with  the  bonds  in  fraud  of  its  stockhold- 
ers or  its  creditors.  And  it  had  the  right, 
which  all  other  debtors  had  at  the  time,  to 
make  preferences  among  its  creditors — to  pay 
one  rather  than  another.  It  is  not  to  be  dis- 
puted that,  situated  as  the  company  was  at  the 
time  *when  the  contract  of  August  and  [*104 
September,  1857,  was  made,  with  the  debt  of 
$36,000  pressing  upon  it,  and  with  no  other 
means  of  relief,  it  might  have  sold  the  entire 
lot  of  two  hundred  and  forty-three  bonds  which 
it  held,  or  was  entitled  to  call  for,  at  the  best 
price  that  could  have  been  obtained,  and  might 
nave  applied  the  entire  proceeds,  had  they  been 
needed,  to  pay  that  single  debt.  Of  this  neither 
the  stockholders  nor  the  other  creditors  could 
have  complained.  What  mbre  has  been  done 
now?  No  doubt  such  a  course  would  have  in- 
volved an  equal  sacrifice  to  the  company,  and 
would,  in  the  end,  have  been  more  disastrous 
to  the  city.  Time  has  revealed  that  the  bonds 
were  worth  more  than  they  could  have  been 
sold  for,  but  we  are  to  look  at  the  circum- 
stances as  they  were  when  the  transaction  took 
place,  in  considering  what  was  its  nature  and 
whether  it  was  legal.  But  if  a  sale  by  the  com- 
pany at  the  market  price,  and  an  application  of 
the  whole  proceeds  to  the  payment  of  the  $36,- 
000  debt,  would  have  been  unimpeachable,  why 
is  it  less  so  because  the  city  became  the  pur- 
chaser? Beyond  doubt,  the  city  might  lawfully 
buy  its  own  bonds.  Had  the  company  sold  to 
a  stranger,  and  then  the  city  become  a  pur- 
chaser from  the  stranger,  it  will  not  be  con- 
tended that  any  creditor  of  the  company  could 
complain.  And  it  can  make  no  difference 
whether  the  purchase  was  made  directly  or  in- 
directly from  the  first  holder  of  the  bonds,  as- 
suming that  there  was  no  fraud.  The  trans- 
action, or  the  arrangement  of  August  and  Sep- 
tember, 1857,  was,  in  substance,  plainly  noth- 
ing more  than  a  purchase,  by  the  city,  of  its 
own  bonds,  some  of  which  had  been  issued  and 
others  of  which  it  was  under  obligations  to 
issue  at  the  call  of  the  vendor.  The  price  paid 
was  $36,000,  besides  some  thousands  more 
which  the  purchaser  undertook  to  pay.  Looking 
at  it  in  the  light  of  subsequent  events,  it  waa 
no  doubt  an  advantageous  purchase  for  the  city 
and,  if  the  uncontradicted  evidence  is  to  be  be- 
lieved, it  was  deemed  at  the  time  an  advantage- 
ous sale  or  arrangement  for  the  company.  Cer- 
tainly it  did  not  place  the  company  in  any 
worse  position  than  it  must  have  held  had  it 
not  been  made. 

*It  is,  however,  contended  by  the  com-  [•lOS 
plainants.  that  the  arrangement  was  fraudu- 
lent, both  in  law  and  in  fact,  and  that  neither 
the  common  council  of  the  city  nor  the  directors 
of  the  railroad  company  had  power  to  make  it. 
In  support  of  the  proposition,  that  the  trans- 
action was  ultra  vtrea,  we  are  referred  to  BeU 
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r  R,  IL  Oo,  4  Wall.  698,  18  L.  ed.  838,  but  that 
case  is  very  unlike  the  present.  There  a  pop- 
ular vote,  under  legislative  sanction,  had  in- 
structed the  police  board  to  subscribe  a  de- 
fined amount,  leaving  to  them  no  discretion. 
The  police  board  were  agents  to  carry  out  the 
popular  will,  with  limit^  powers.  It  was  not, 
therefore,  for  them  to  subscribe  a  less  amount, 
or  make  any  other  contract,  than  the  one 
they  had  been  directed  to  make;  and  this  court 
well-  said  that  a  municipal  corporation,  like 
the  board  of  police,  could  not  modify  or  alter 
the  stock  subscription  voted  by  the  people  in 
the  absence  of  power  from  the  legislature.  The 
decision,  however,  was  placed  upon  other 
grounds.  But  in  the  present  case  the  common 
council  were  free  to  exercise  their  own  discre- 
tion. They  were  under  no  obligation  to  sub- 
scribe at  all,  and  they  might  take  as  little  or  as 
much  stock  as  they  pleased,  not  exceeding 
$600,000.  Besides,  as  we  have  seen,  the  ar- 
rangement assailed  by  the  complainants  was 
not  a  modification  of  the  subscription  previous- 
ly made,  or  a  bonus  given  for  a  release.  It  was 
rather  a  purchase  of  the  city  debt.  We  think 
it  was  not  beyond  the  power  of  the  contracting 
parties. 

And  we  are  not  able  to  perceive  that  it  was 
fraudulent,  either  in  law  or  in  fact.  It  may 
well  be  doubted  whether  the  complainants  can 
be  heard  in  alleging  fraud.  It  is  clear  the  ar- 
rangement made  is  binding  upon  the  railroad 
company,  through  which,  as  well  as  against 
which,  they  claim.  They  can,  therefore,  have 
no  standing  in  court,  imless  the  arrangement 
was  absolutely  null  for  want  of  power  in  the 
parties  to  make  it,  or  unless  it  was  fraudulent 
as  against  them  and,  therefore,  voidable  at 
their  suit.  We  have  already  seen  that  it  was 
not  a  nullity,  and  the  bill  does  not  charge 
106*1  *that  it  was  fraudulent.  It  avers  that 
the  arrangement  and  compromise  and  at- 
tempted cancelation  of  the  subscription  were  en- 
tirely null  and  void,  but  it  does  not  allege  that 
ihej  were  fraudulently  made.  In  urging  fraud 
now  the  complainants  are  setting  up  a  case  not 
made  by  the  pleadings.  But  it  is  not  necessary 
to  place  our  decision  on  this  ground.  No  doubt 
the  subscribed  capital  stock  of  a  corporation  is 
a  fund  h^d  by  it  in  trust  for  its  creditors,  as  is 
tlflo  all  its  other  property,  and  had  the  railroad 
company  released,  without  equivalent  consid- 
eration, or  given  it  away,  its  action  would 
have  been  fraudulent,  and  might  have  been  set 
tnde  by  a  court  of  equity.  But  certainly  it  was 
hi  the  power  of  the  directors  to  apply  the  sub- 
Mription  on  bonds  taken  in  payment  to  the  ex- 
tinguishment of  debts  and,  if  thus  applied  in 
food  faith,  all  bein^]^  obtained  for  it  that  it  was 
worth,  no  one  has  been  wronged.  It  is,  there- 
fore, a  question  of  fact  to  be  determined  by  the 
evidence,  whether  the  bonds  and  the  balance  of 
the  city's  subscription  were  thus  applied.  Upon 
this  subject  we  'have  already  remarked  at  con- 
riderable  length.  We  may  add  the  evidence  is 
convincing  that  the  contract  between  the  city 
ud  the  company  was  made  in  the  utmost  good 
faith,  with  no  intention  to  wrong  creditors  of 
t***  letter:  that  it  was  at  the  time  considered 
idranta^eous  to  the  c^mpan^,  and  it  is  not 
prored  that  all  was  not  paid  for  the  bonds 
U  Wall. 


issued  and  to  be  issued  that  they  could  have 
jyeen  sold  for  in  the  market. 

We  will  not  pursue  this  branch  of  the  case 
further.  Were  it  even  conceded  that  the  ar- 
rangement of  August  and  September,  1857, 
mi^it  have  been  set  aside  at  the  instance  of 
the  creditors  of  the  company,  the  laches  of  the 
complainants  is  fatal  to  their  bill.  This  suit 
was  not  brought  imtil  the  29th  day  of  January, 
1868.  The  contract  assailed  was  consummated 
September  8,  1857.  It  was  not  made  in  secret. 
There  was  no  attempt  at  concealment.  On  the 
contrary,  the  ordinance  of  the  city  was  pub- 
lished at  the  time.  The  insolvency  of  the 
company,  as  well  as  its  abandonment  of  its 
work  on  the  railroad,  was  known.  It  is  assert- 
ed in  complainants'  bill.  Injimction  suits  were 
then  pending  against  the  city.  *The  re-  ['lO? 
turn  of  nulUi  bona  to  the  complainants'  execu- 
tion against  the  railroad  company  was  made 
on  the  1st  of  December,  1868.  Then  their  right, 
if  any  they  had,  to  attack  the  compromise  as 
fraudulent  was  perfect.  Yet  they  remained  in- 
active more  than  nine  years,  and  it  was  not  im- 
til after  a  speculator  had  purchased  a  large  part 
of  the  judgment  that  this  bill  was  brought.  An 
attempt  has  been  made  to  excuse  this  long  de- 
lay by  the  testimony  of  one  of  the  complain- 
ants, that  he  had  never  heard  of  the  compro- 
mise of  the  city's  subscription  until  a  time 
which  was  subsequent  to  the  commencement  of 
the  suit.  But  he  does  not  say  that  he  had  not 
full  possession  of  the  means  of  detecting  the 
fraudulent  arrangement,  if  it  was  fraudulent, 
or  that  there  had  been  any  concealment;  and 
the  possession  of  such  means  of  knowledge  is, 
in  equity,  the  same  as  knowledge  itself.  Fam- 
am  V.  Brooks,  9  Pick.  212;  2  Story,  Eq.  1521. 
Moreover,  the  other  evidence  in  the  case  is  ir- 
reconcilable with  this  statement  of  the  witness. 
He  had  attorneys  who  knew  of  the  compromise 
from  the  first.  He  himself  went  to  New  Al- 
bany, in  the  spring  of  1858,  for  the  purpose  of 
making  a  thorough  examination  of  the  affairs 
of  the  company,  and  another  witness  thinks  he 
was  then  informed  of  the  arrangement.  There 
is  not  the  slightest  evidence  that  any  other  one 
of  the  complainants  was  not  fully  apprised  of 
what  had  been  done  from  the  time  of  the  trans- 
action, and  certainly  they  all  had  the  fullest 
means  of  knowledge.  No  excuse  is,  therefore, 
shown  for  their  long  delay,  and  it  is  difficult  to 
see  why  they  are  not  barred  by  the  rule  in 
equity  analogous  to  the  statute  of  limitations. 
Upon  this  subject  it  is  unnecessary  to  cite 
authorities.  They  are  to  be  found  in  numbers 
in  the  decisions  of  this  court,  as  well  as  else- 
where. It  is  not  to  be  questioned  that  a  direct 
suit  at  law,  founded  upon  alleged  fraud  in 
making  the  compromise,  would  have  been  barred 
by  the  Indiana  statutory  limitation  of  six 
years.  It  cannot  be  maintained  that  supine 
negligence  and  lapse  of  time  are  less  efficient 
in  a  court  of  equity. 

These  views  of  the  case  render  it  unneces- 
sary to  consider  'the  other  defenses  set  [*108 
up  against  the  complainants'  right  to  recover. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
dismiss  the  complainants*  bill  as  against  the 
city  of  New  Albany, 
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WESTERN  TRANSPORTATION  COMPANY, 

Plff,  in  Err., 

V, 

SAMUEL  A.  DOWNER. 

(See  S.  C  11  Wall.  129-185.) 

^Dangers  of  lake  navigation"  shallowness  of 
toaters  is  included  in — when  loss  not  attrib- 
uted to — burden  of  proof — presumption  of 
negligence. 

*1.  The  term  "dangers  of  lake  nayigation*'  In- 
cludes all  the  ordinary  perils  which  attend  nayiga- 
tion  on  the  lakes  and,  among  others,  that  which 
arises  from  shallowness  of  the  waters,  at  the  en- 
trance of  harbors    formed  from  them. 

2.  When  a  defendant  transportation  company 
shows  that  a  loss  of  goods  which  it  had  contracted 
to  carrv  from  one  port  to  another,  was  occasioned 
by  a  danger  of  lake  nayigation.  from  losses  by 
which  it  had  exempted  itself  by  its  bill  of  lading, 
the  plaintiff  may  show  that  the  danger  and  conse- 
quent loss  mlcht  haye  been  avoided  by  the  exercise 
of  proper  care  and  skill  on  the  part  of  the  defend- 
ant;  in  which  case  the  defendant  will  be  liable,  not- 
withstanding the  exemption  in  the  bill  of  lading. 
The  burden  of  establishing  the  absence  of  such  care 
and  skill  on  the  part  of  the  defendant,  rests  with 
the  plaintiff. 

A  presumption  of  negligence,  from  the  simple 
occurrence  of  an  accident,  seldom  arises,  except 
when  the  accident  proceeds  from  an  act  of  such  a 
character  that,  when  due  care  is  taken  in  its  per- 
formance, no  injury  ordinarily  ensues  from  it  In 
similar  cases ;  or  where  it  Is  caused  by  the  mis- 
management or  misconstruction  of  a  thing  oyer 
which  the  defendant  has  immediate  control,  and  for 
the  management  or  construction  of  which  he  Is  re- 
sponsible. 

[No.  98.] 

Submitted  Mar.  2, 1871.    Decided  Apr.  10, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Suit  was  brought  in  the  superior  court  of  Chi- 
cago, by  the  defendant  in  error,  to  recover  for 
damages  to  a  certain  quantity  of  coffee.  Upon 
the  petition  of  the  defendant,  the  case  was  re- 
moved to  the  court  below.  Judgment  having 
been  given  for  the  plaintiff  in  that  court,  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  J*  N.  Je^rett  and  Choree  B.  Hib- 
bardy  for  plaintiff  in  error: 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury  that,  if  they  believed 
from  the  evidence  that  the  loss  of  the  coffee 
was  within  one  of  the  exceptions  contained  in 
the  bill  of  lading,  that  is  to  say,  if  it  was  oc- 
casioned by  a  peril  of  navigation,  of  the  lakes 
or  rivers,  then  the  burden  of  showing  that  the 
loss  might  have  been  avoided  by  the  exercise  of 
proper  care  and  skill,  was  upon  the  plaintiff — 
it  was  for  him  to  show  that  the  loss  was  the  re- 
sult of  negligence. 

The  court  refused  to  so  charge,  and  the  de- 
fendant's counsel  excepted. 

This  refusal  was  error.  The  whole  doctrine 
is  most  clearly  stated  by  this  court  in  Clark  v. 
Bamell,  12  How.  272;  see,  also.  Hunt  v.  The 
Cleveland,  Newb.  221;  The  Neptune,  6  Blatchf. 
193;  Am.  Law.  R.  Jan.  1871,  p.  212. 

*Headnote8  by  Mr.  Justice  Field. 


Note. — From  wJiat  liability  a  contract  that  a 
common  carrier  is  not  responsible  for  loss  or  dam- 
age  uHll  ewone'rate — see  note  to  New  Jersey  Steam 
Nay.  Co.  y.  Merch's  B'k.  12  L.  ed.  U.  8.  465. 

Liability  of  carrier  by  tcater  for  loss  or  damage 
of  goods — see  note  to  Moore  v.  Trans.  Co.  16  u 
ed.  U.  S.  674. 
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The  court  charged  the  jury,  substantially, 
that  it  was  the  duty  of  the  master  to  do  one  of 
three  things:  to  **back'*  or  to  "put  out  to  sea'* 
or  to  "take  a  new  course." 

Certainly  that  was  not  a  question  of  law^. 
This  part  of  the  charge  w&s  plainly  erroneous. 

Oreenleaf  v.  Birth,  9  Pet.  292 ;  Blackburn  v. 
Crawford,  3  Wall.  175,  18  L.  ed.  186. 

Mr.  James  T.  Mltobell,  for  defendant  in 
error : 

The  weight  of  authority  is  in  favor  of  the  in> 
struction  complained  of. 

"If  the  acceptance  of  the  goods  was  special, 
the  burden  of  proof  is  still  on  the  carrier  to 
show,  not  only  the  cause  of  the  loss  was  within 
the  terms  of  the  exception,  but  also  that  there 
was,  on  his  part,  no  negligence  or  want  of  due 
care."  2  Greenl.  Ev.  §  -219;  Whitesides  v.  Rus- 
sell, 8  Watts  k  S.  44. 

So,  also,  in  Hays  v.  Kennedy,  41  Penn.  378  ; 
Lowrie,  Ch.  J.,  says :  "He  must  prove,  not  only 
an  accident  which  the  law  admits  as  inevitable 
in  its  character,  but  also  that  he  was  jB^ilty  of 
no  fault  in  falling  into  the  danger,  or  in  his  ef- 
forts to  extricate  himself  from  it."  Qraham  ▼. 
Davis,  4  Ohio  St.  362. 

This  rule  is  well  established,  also,  in  other 
states. 

Swindler  v.  Hilliard,  2  Rich.  286;  Baker  v. 
Brinson,  9  Rich.  201;  Berry  v.  Cooper,  28  Ga. 
543;  Tumey  v.  Wilson,  7  Yerg.  340;  Hill  v. 
Sturgeon,  28  Mo.  327. 

The  decision  wa's  expressly  left  to  the  jury. 
The  language  of  the  judge  was:  "It  is  for  the 
jury  to  say  whether  he  did  his  duty.  I  don't 
think  he  did,  but  the  facts  are  submitted  to 
you."  In  this  there  was  no  error.  Tracy  v. 
Swartwout,  10  Pet.  80;  Oarrard  v.  Reynolds,  4 
How.  127, 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  against  the  Western 
Transportation  •  Company  to  recover  damages 
sustained  by  the  plaintiff  from  the  loss  of 
eighty-four  bags  of  coffee,  belongihg  to  him, 
which  the  company  had  imdertaken  to  trans- 
port  from  New  York  to  Chicago.  The  company 
was  a  common  carrier,  and  in  the  course  of  the 
transportation  had  shipped  the  coffee  on  board, 
of  the  propeller  Buffalo,  one  of  its  steamers  on 
the  lakes.  The  testimony  shows  that  the  steam- 
er was  seaworthy  and  properly  equipped,  and 
was  under  the  command  of  a  competent  and 
experienced  master ;  but  on  entering  the  harbor 
of  Chicago  in  the  evening,  she  touted  the  bot- 
tom, and  not  answering  to  her  helm  got  aground, 
and  during  the  night  which  fo)7owed,  kept; 
pounding,  and  thus  caused  the  hold  to  fill  with 
water.  The  result  was  that  the  coffee  on  board 
was  so  damaged  as  to  be  worthless. 

The  bill  of  lading,  given  to  the  plaintiff  by 
the  Transportation  Company  at  New  York,  ex- 
empted the  company  from  liability  for  losses  on 
goods  insured,  and  losses  occasioned  by  the 
"dangers  of  navigation  on  the  lakes  and  rivers." 
The  defense  made  in  the  case  was,*that  the  loss 
of  the  coffee  came  within  this  last  exception. 

On  the  trial  the  plaintiff  made  out  a  prima, 
facie  case  by  producing  the  bill  of  lading, 
showing  the  receipt  of  the  coffee  by  the  com- 
pany at  New  York,  and  the  contract  for  its 

78  U,  B. 


fS70. 


Ttleb  y.  Defbees. 


S31-366 


transportation    to    Chicago,    and    by    proving 
the  arrival  of  the  coffee  at  the  latter  place  in 
the  propeller  Brooklyn  in  a  ruined  condition, 
tnd  the  consequent   damages   sustained.     The 
company  met  this  prima  facie  case  by  showing 
that  the  loss   was   occasioned  by   one  of  the 
dangers  of  lake  navigation.    The  term,  ''dan- 
gers of  lake  navigation,"  include  all  the  ordi- 
nary perils   which    attend   navigation    on   the 
lakes,  and    among   others,   that    which   arises 
from   shallowness    of    the   waters    at   the    en- 
trance of    harbors    formed    from    them.     The 
plaintiff  then   introduced   testimony   to   show 
that   this    danger,    and    the*  consequent    loss, 
might  have  been   avoided  by   the  exercise   of 
proper  care  and  skill  on  the  part  of  the  de- 
fendant   If  the  danger  might  have  been  thus 
avoided,  it  is  plain  that  the  loss  should  be  at- 
tributed to  the  n^ligence  and  inattention  of 
the  company,  and  it  should  be  held  liable,  not- 
withstanding the  exception  in  the  bill  of  lad- 
ing.   The  burden   of   establishing   such   negli- 
genoe     and      inattention      rested      with      the 
134*  ]*plaintiff,  but  the  court  refused  an  in- 
struction to  the  jury  to  that  effect,  prayed  by 
the  defaidant,   and    instructed   them    that   it 
was  the  duty  of  the  defendant  to  show  that 
it  had  not  been  guilty  of  negligence.     In  this 
respect  the  court  erred.     In  Clark  v.  Barntoell, 
12  How.  272,  the  precise  point  was  involved, 
and  the  decision  of  the  court  in  that  case  is 
dedsive  of  the   question   in   this.     And   that 
decision  rests  on  principle.    A  peril  of  naviga- 
tion having  been  shown  to  exist,  and  to  have 
occasioned   the   loss   which   is   the  subject  of 
complaint,  the  defendant  was  prima  facie  re- 
lieved from   liability,   for  the   loss   was   thus 
brought  within  the  exceptions  of  the  bill   of 
lading.    There  was  no  presumption,  from  the 
simple  fact  of  a  loss  occurring  in   this  way, 
that  there  was  any  negligence  on  the  part  of 
the  company.      A    presumption   of   negli^nce 
from  the   simple    occurrence    of   an    accident 
seldom  arises,  except  wh*ere  the  accident  pro- 
ceeds from  an  act  of  such  a  character  tnat, 
iritcD  due  care  is  taken  in  its  performance,  no 
injury  ordinarily   ensues   from   it   in   similar 
fases,  or  where  it  is  caused  by  the  misman- 
agement or   misconstruction   of  a   thing  over 
which     the  defendant  has  immediate  control, 
and  for   the   management   or   construction   of 
which  he  is  responsible.     Thus,  in  Scott  v.  Dock 
Co.  3  Hurls.  &  C.  596,  the  plaintiff  was  injured 
bj  bags   of    sugar    falling    from    a    crane    in 
which  the}r  were  lowered  to  the  ground  from  a 
warehouse  *  by    the    defendant,   and   the    court 
laid:    'There  must  be  reasonable  evidence  of 
negligence;   but   where  the  thing  is  shown  to 
be  under  the  management  of  the  defendant  or 
Ht^  nfTvants,   and   the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen 
•if  thoAe  who  have  the  management  use  proper 
eare,   it   affords    reasonable    evidence,    in    the 
absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  want  of  care." 

So  m  Curtis  v.  R.  Co,  18  N.  Y.  543,  the 
eourt  of  appeals  of  New  York  held  that  the 
mere  fact  that  a  passenger  on  a  railroad  car 
vas  injured  by  the  train  running  off  a  switch, 
135*] was  not  of  itself,  without  proof  of  *t^le 
circumstances  under  which  the  accident  oc- 
nnred,  presumptive  evidence  of  negligence 
on  the  part  of  the  company.  The  court  said 
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that  carriers  of  passengers  were  not  insurers, 
and  that  many  injuries  might  occur  to  those 
they  transported,  for  which  they  were  not  re- 
sponsible; but  as  railroad  companies  were 
boimd  to  keep  their  roads,  carriages,  and  all 
apparatus  employed  in  working  them,  free 
from  any  defect  which  the  utmost  knowledge, 
skill  and  vigilance  could  discover  or  preventi 
if  it  appeared  that  an  accident  was  caused  by 
any  denciency  in  the  road  itself,  the  cars  or 
any  portion  of  the  apparatus  belonging  to  th« 
company  and  used  in  connection  with  its 
business,  a  presumption  of  negligence  on  the 
part  of  those  whose  duty  it  was  to  see  that 
everything  was  in  order  immediately  arose, 
it  being  extremely  unlikely  that  any  defect 
should  exist  of  so  hidden  a  nature  that  no  de- 
gree of  skill  or  care  could  have  seen  or  dis- 
covered it. 

It  is  plain  that  the  grounds  stated  in  these 
cases,  upon  which  a  presumption  of  negligence 
arises  when  an  accident  has  occurred,  have  no 
application  to  the  case  at  bar.  The  grounding 
of  the  propeller  and  the  consequent  loss  of 
the  coffee  may  have  been  consistent  with  the 
highest  care  and  skill  of  the  master,  or  it  may 
have  resulted  from  his  negligence  and  inatten- 
tion. The  accident  itself,  irrespective  of  the 
circumstances,  furnished  no  ground  for  any 
presumption  one  way  or  the  other.  If,  there- 
fore, the  establishment  of  the  negligence  of 
the  defendant  was  material  to  the  recovery, 
the  burden  of  proof  rested  upon  the  plaintiff. 

For  the  error  in  the  refusal  of  the  instruc- 
tion prayed  and  in  the  instruction  given,  the 
judgment  must  he  reversed,  and  the  cause  r»- 
manded  for  a  new  triaL 


HENRY  B.  TYLER,  Plff.  in  Err., 

JOHN  D.  DEFREES. 
(See  S.  C.  11  Wall.  881-856.) 

Confiscation  proceedings  can  he  collaterally 
questioned,  only  for  want  of  jurisdiction — 
powers  of  Congress  are  the  same  in  civU 
war  as  in  other  wars —  seizure  gives  juris- 
diction. 

Where  confiscation  proceedings  do  not  come  be- 
fore this  court  on  a  writ  of  error,  to  correct  any  Ir- 
re^laritles  or  mere  errors  of  law,  but  collaterally 
as  the  foundation  of  the  defendant's  title,  no  error 
can  be  regarded  here  that  does  not  go  to  the  ex- 
tent of  showing  a  want  of  jurisdiction  in  the  court 
which  rendered  the  Judgment  condemning  the  prop 
erty. 

Congress  to  which  is  confided  the  power  to  make 
war,  to  suppress  insurrection,  to  levy  taxes,  to 
make  rules  concerning  captures  on  land  and  on  sea, 
is  not  deprived  of  these  powers  when  the  necessity 
for  their  exercise  is  called  out  by  domestic  Insur- 
rection and  internal  civil  war. 

When  the  officer  had  seized  the  property  for  con- 
demnation, and  had  made  known  that  fact  to  the 
court,  such  seizure  was  sufficient  to  subject  the 
land  to  the  Jurisdiction  of  the  court. 

[No.  24.] 

Argued  Mar,  29, 1870,    Reargued  Feh,  15, 1871, 
Decided  Apr,  10,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the 
District  of  Columbia. 
•  This  was  an  action  of  ejectment  brought  in 
the  court  below,  in  which  judgment  was  given 
for  the  defendant,  upon  a  special  verdict. 
The  plaintiff  thereupon  sued  out  this  writ  of 
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wed  Its  bonds  In  part  payment,  pnrchased  back  ot 
the  company  a  part  of  such  bonds  so  Issued  and 
canceled,  its  stock  subscription,  is  within  the  pow- 
er of  the  contracting  parties  and  valid. 

The  Indiana  statutory  limitation  of  six  years  In 
relation  to  suits  at  law,  applied  to  an  equity  ac- 
tion. 

[No.  116.] 
Argued  Mar,  24,  1871.    Decided  Apr.  10,  Wl- 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

The  bill  in  this  case  was  filed  in  the  court 
below  by  the  appellees,  to  compel  the  payment 
to  them,  as  judgment  creditors,  of  a  certain 
sum  alleged  to  be  due  their  judgment  debtors 
from  the  appellants.  A  decree  having  been  en- 
tered in  favor  of  the  complainants,  the  respond- 
ent took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mesare.  T.  A.  Hendriolu,  M,  C.  Kerr,  O. 
B.  Hord,  A,  W.  Hendrioka,  and  Oeorge  B,  Houk, 
for  appellant: 

Upon  the  facts  disclosed  in  the  answer,  and 
established  by  the  evidence,  the  city  of  New 
Albany,  appellant,  is  not  indebted  to  the  rail- 
road company. 

The  subscription,  conceding  for  argument 
that  it  was  valid,  and  all  liability  arising  out 
of  it,  was  canceled  and  determined  by  valid 
compromise  made  by  competent  authority,  in 
good  faith  and  on  a  good  and  adequate  consid- 
eration. 

The  railroad  company  has  largely  relied  on 
the  subscription  of  the  city,  for  the  cash  means 
to  carry  on  its  enterprise.  The  subscription 
was  payable,  not  in  money  but  in  long  bonds, 
and  the  necessary  cash  means  could  be  obtained 
only  by  sale  of  the  bonds.  Negotiable  bonds, 
to  the  amount  of  $200,000,  had  already  been 
executed  by  the  city  to  the  company.  Seven 
only  of  these  had  been  sold,  but  active  efforts 
were  being  made  to  negotiate  the  remainder  in 
the  city  of  New  York.  In  the  meantime,  suits 
were  commenced  in  the  Floyd  circuit  court  to 
enjoin  the  collection  of  the  bond  tax,  upon  the 
ground  that  the  subscription  was  invalid. 

Before  sales  of  the  bonds  could  be  effected 
in  New  York,  information  of  the  pendency  of 
these  suits  had  been  received  there  and  the  ef- 
fect was  to  cast  such  doubt  upon  their  validity 
that  it  was  impossible  to  sell  tnem  there  or  else- 
where, at  any  price,  or  at  least  without  so 
ruinous  a  sacrifice  that  a  sale  could  not  be 
thought  of. 

Failing  to  effect  sales  of  the  bonds,  the  rail- 
road company  borrowed  money,  to  meet  press- 
ing exigencies,  from  the  Ohio  Insurance  Com- 
pany in  New  Albany,  pledging  all  the  city  bonds 
as  collateral  security. 

This  borrowed  money  fell  due.  The  insur- 
ance company  was  demanding  payment  and 
threatening  to  sell  the  collaterals.  The  suits 
to  enjoin  the  levying  of  a  bond  tax  were  still 
pending,  and  it  was  evident  that  a  determina- 
tion of  them  could  not  be  reached  without  pro- 
tracted litigation.  The  determination  that  was 
afterwards  reached,  Nov.  10,  1867,  was  obtained 
only  through  the  compromise. 

The  railroad  company  had  no  available  nfeans 
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The  same  point  was  decided  in  Armstrong's 
Foundry,  suprct. 

The  district  court  was  exercising  special  ju- 
risdiction under  the  statute. 

July  17, 1862, 5§   6,7;  2  Bright,  1235,  5 §  29,  30. 

In  such  cases  it  is  in  the  predicament  of  an 
inferior  court,  and  *  all  its'  proceedings  are 
coram  non  judice,  if  the  requirements  of  law 
be  not  observed   in   any   respect. 

Eollingsworth  v.  Barhowy  4  Pet.  466;  Wil- 
liamson  v.  Berry,  8  How.  536;  1  Sm.  Lead. 
Cas.  832. 

When  ev  parte  proceedings  are  in  rem,  the 
statutory  notice  is  necessary.  1  Sm.  Lead. 
Cas.  836. 

In  BostcelVa  Lessee  ▼.  Otis,  9  How.  349, 
there  was  a  violation  of  .law  in  not  having 
a  jury  trial,  and  the  whole  doctrine  is  there- 
in fully  discussed. 

The  decree  of  sale  was  passed  July  29, 
1863.  prior  to  first  Monday  in  August,  on 
which  last  day  the  monition  and  attachment 
were  returnable,  so  that  the  legal  notice  pre- 
seribid  was  ignored,  and  the  decree  rendered 
without  either  actual   or  constructive  notice. 

Messrs.  A.  G.  Riddle,  8.  L.  Phillips,  and 
L.  Xadison  Day*  for  defendant  in  error : 

Both  under  the  statute  of  July  17,  1862,  and 
br  the  general  law  of  proceedings  in  rem,  the 
court  has  jurisdiction  the  moment  of  seizure, 
and  institution  of  proceedings  in  rem. 

The  5th  section  of  the  confiscation  act  de- 
clares: "To  insure  the  speedy  determination 
of  the  present  Rebellion,  it  shall  be  the  duty  of 
the  President  to  cause  seizure  of  all  the  es- 
tate," etc 

And  in  the  7th  section:  "To  secure  the  con- 
demnation and  sale  of  any  such  property  after 
the  same  shall  have  been  seized,  so  that  it  mny 
be  arailable  for  the  purpose  aforesaid,  procsea- 
ings  in  rem  shall  be  instituted  in  the  name  of 
the  United  States,"  etc. 

But,  independently  of  any  statutory  regi^la- 
tion  in  all  proceedings  in  rem,  a  <?ourt  of  ad- 
miralty, whether  as  a  prize  or  instance  court, 
has  jurisdiction  and  absolute  control  over  the 
thing,  as  soon  as  seized  and  libeled.  Jennings 
▼.  Carson,  4  Cranch,  23. 

The  district  court  does  not  derive  its  juris- 
diction from  any  possession,  actual  or  sup- 
posed, of  its  officers,  but  from  the  act  and  place 
of  the  seizure  for  the  forfeiture ;  and  if  it  at 
once  acquires  jurisdiction,  it  is  not  avoided  by 
inv  fubflequent  irre^larity. 

The  BoUna,  1  Gall.  81;  2  Pars.  Mar.  Law,  535. 

In  a  case  of  seizure  on  land,  it  was  held 
nothing  more  was  necessary  to  give  jurisdic- 
tion IB  cases  of  this  nature,  than  that  seizure 
should  be  made  within  the  district. 

Keene  v.  United  States^,  5  Cranch,  304. 

A  libel  stating  the  fact  of  seizure  on  land, 
would  give  jurisdiction.  The  Sarah,  8  Wheat. 
S>1. 

In  order  to  institute  and  perfect  proceedings 
n  rem,  it  is  necessary  that  the  thing  should  be 
actually  and  constructively  within  the  reach 
of  the  court. 

Tie  Ann,  9  Cranch,  289;  Conk.  Adm.  253. 

Hie  acts  of  seizure  by  the  marshal  in  this 
«Me  were  all  that  could  be  done. 

17  Law  Rep.  497 ;  1  Spr. ;  The  Josef  a  Begun- 
<•,  10  Wheat.  312. 

T^  decree  or  judgment  of  the  court,  which 
^  jurisdiction  of  the  person  and  subject-mat- 
11  Waix» 


ter,  is  binding  imtil  reversed,  and  cannot  be 
collaterally  attacked.  All  the  rights  acquired 
at  a  judicial  sale  while  the  decree  or  judgment 
was  m  full  force  and  which  they  authorized, 
will  be  protected.  It  is  sufficient  for  the  buyer 
to  know  that  the  court  had  jurisdiction  and 
exercised  it,  and  that  the  order,  on  the  faith 
of  which  he  purchased,  was  made  and  author- 
ized the  sale.  With  the  errors  of  the  court  he 
has  no  concern.  These  principles  have  so  often 
received  the  sanction  of  this  court,  that  it 
would  not  have  been  deemed  necessary  again 
to  reaffirm  them,  had  not  the  extent  of  the 
doctrine  been  qu^ioned  at  the  bar. 

Mr.  Justice  Davis's  opinion,  Gray  v.  Brig- 
nardello,  1  Wall.  634,  17  L.  ed.  697;  see,  also, 
United  States  v.  Nourse,  9  Pet.  8;  Voorhees  v. 
Bank  of  United  States,  10  Pet.  449;  Blaine  v. 
The  Charles  Carter,  4  Cranch,  328;  Elliott  v. 
Piersol,  1  Pet.  340;  United  States  v.  Arredon- 
do,  6  Pet.  729;  see,  also,  Grignon  v.  Astor,  2 
How.  338;  Hylton  v^  Brown,  1  Wash.  tS:^  0.) 
343. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  action  in  ejectment,  it  was  conceded 
that  the  plaintiff  below  had  title  to  the  lot  in 
question,  and  should  recover  the  possession, 
unless  that  title  had  been  devested,  oy  certain 
judicial  proceedings  had  under  the  confisca- 
tion acts  of  Congress. 

These  proceedings  are  found  by  special  pro- 
ceedings of  the  jury  on  which  the  law  of  the 
case .  was  submitted  to  the  supreme  court  of 
this  district  in  banc,  who  rendered  a  judg- 
ment in  favor  of  defenriants. 

To  this  judgment,  the  plaintiff  prosecutes 
the  present  writ  of  error,  and  *the  ques-  [*344 
tion  for  our  consideration  is,  whether  the  con- 
fiscation proceedings,  as  found  in  the  special 
verdict,  devested  the  title  of  plaintiff  in  the  lot. 

These  proceedings  do  not  come  before  us  on 
a  writ  of  error  5)  correct  any  irregularities 
or  mere  errors  of  law  in  the  court  which  ren- 
dered the  judgment,  but  they  come  before  us 
collaterally  as  the  foundaUon  of  the  defend- 
ant's title. 

According  to  the  well-settled  doctrine  in 
such  cases,  no  error  can  be  regarded  here,  or 
could  have  been  considered  in  the  court  below 
on  the  trial,  that  does  not  go  to  the  extent  of 
showing  a  want  of  jurisdiction  in  the  court 
which  rendered  the  judgment  condemning  the 
property.  See,  Cooper  v.  Reynolds,  10  Wall. 
308,  19  L.  ed.  931,  and  the  numerous  cases 
there  cited. 

Counsel  for  the  plaintiff  in  error  recognize 
this  principle,  but  it  is  remarkable  what  a 
number  of  supposed  errors  in  the  proceedings 
are  found  by  them  to  be  jurisdictional.  Al- 
most every  point  that  has  been  urged  in  the 
cases  of  Garnet  v.  U.  8.  ante,  79,  and  Miller  v. 
The  Same,  ante,  135,  on  a  writ  of  error  directly 
to  those  confiscation  proceedings,  is  here  relied 
on  as  sufficient  to  defeat  the  jurisdic'ion. 
Jjooking  to  the  errors  alleged,  it  may  safely 
be  said  that  if  half  that  has  been  so  earnestly 
urged  by  counsel  in  these  cases  be  well  fonnd- 
ed,  the  confiscation  acts  would  be  nugatory 
from  the  difficulty  of  putting  them  judicially 
in  force,  though  their  constitutionality  were 
conceded. 

Undoubtedly,     by     the     individual,     wh'^se 
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property  is  thus  seized  and  condemned  for  acts 
of  hostility  to  his  government,  the  course  pur- 
sued would  be  scrutinized  with  an  eye  quick 
to  detect  errors,  and  it  is  not  strange  that  this 
critical  spirit  should  affect  the  argument  here. 
When  to  this  is  added  the  belief.  Ions  incul- 
cated, that  the  Federal  government,  however 
strong  in  a  conflict  with  a  foreign  foe,  lies 
manacled  by  the  Constitution  and  helpless  at 
the  feet  of  a  domestic  enemy,  we  need  not  be 
surprised  that  both  the  power  of  Congress  to 
pass  such  a  law  as  tne  one  in  question, 
345*]  'and  the  capacities  of  the  courts  to  en- 
force it,  should  meet  with  a  stout  denial. 

But  we  do  not  believe  that  the  Congress  of 
the  United  States,  to  which  is  confided  all  the 
great  powers  essential  to  a  perpetual  union — 
the  power  to  make  war,  to  suppress  insurrec- 
tion, to  levy  taxes,  to  make  rules  concerning 
captures  on  land  and  on  sea — is  deprived  of 
these  powers  when  the  necessity  for  their  ex- 
ercise is  called  out  by  domestic  insurrection 
and  internal  civil  war — when  states,  forgetting 
their  constitutional  obligations,  make  war 
aginst  the  nation,  and  confederate  together  for 
its  destruction. 

And  we  are  further  of  opinion  that  where 
the  constitutionality  of  the  confiscation  acts 
being  established,  we  are  called  upon  to  sit  in 
review  on  the  judicial  proceedings  of  the  in- 
ferior courts  in  the  enforcement  of  these  stat- 
utes, that  we  are  to  be  governed  by  the  rea- 
sonable and  sound  rules  applicable  to  analo- 
gous cases  in  the  courts,  and  not  by  a  system 
of  procedure  so  captious,  so  narrow,  so  diffi- 
cult to  understand  or  to  execute,  as  to  amount 
to  a  nullification  of  the  statute. 

The  framers  of  the  act  of  July  17,  1862,  ap- 
pear to  have  anticipated  much  of  what  has 
been  since  urged  in  regard  to  the  mode  of  pro- 
ceeding in  the  execution  of  that  statute.  See- 
ing very  clearly  that  the  cases  of  seizure  un- 
der the  law  would  be  mainly  on  land  and 
would  not,  in  that  case,  be  ooffnizable  as  ad- 
miralty cases,  and  that  being  founded  on  the 
principle  of  confiscating  enemy  property,  they 
were  not  strictly  revenue  cases;  tneir  atten- 
tion was  called  to  the  proper  mode  of  proced- 
ure in  the  enforcement  of  the  law. 

As  the  act  was  designed  to  introduce  the 
principle  of  confiscating  enemy  property  seized 
on  land,  like  that  seized  on  water,  applying 
confiscation,  however,  to  the  property  oi  a  lim- 
ited class  of  enemies,  instead  of  to  all  enem^'C'i, 
it  was  conceived  that  the  proceeding  should  be, 
in  its  essential  features,  analogous  to  those 
which  the  courts  of  admiralty  were  accus- 
tomed to  use  in  property  captured  at  sea.  The 
same  courts  were  to  have  jurisdiction,  the 
same  officers  were  to  administer  the  law,  and, 
346*]  as  those  courts  were  •already  in  pos- 
session of  jurisdiction  in  revenue  and  admir- 
alty cases,  and  as  the  analogies  of  those  cases 
to  the  new  jurisdiction  conferred  were  sup- 
])osed  to  present  a  mode  of  enforcing  the  law 
adapted  to  the  latter  in  their  main  features,  it 
was  enacted  that  the  proceedings  under  the 
statute  should  conform,  as  near  as  might  be, 
to  proceedings  in  admiralty  or  revenue  cases; 
and,  foreseeing  also  that  in  some  respects  they 
could  not  be  strictly  so  conformed,  the  statute 
authorized  the  courts  to  make  such  orders, 
establish  such  forms  of  decrees  and  sale,  and 
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direct  such  deeds,  when  real  estate  shall  be  the 
subject  of  sale,  as  shall  fitly  and  efficiently  ef- 
fect the  purposes  of  the  act. 

Unquestionably,  it  was  within  the  power  of 
Congress  to  provide  a  full  code  of  procedure 
for  these  cases,  but  it  chose  to  g^ve  a  direction 
on  the  subject  which,  adopting,  as  a  genert^l 
rule,  a  well-established  system  of  administer- 
ing the  law  of  capture,  looked  to  the  fact  that 
departures  from  that  system  might  be  neces- 
sary, and  invested  the  courts  with  a  discretion 
in  that  regard. 

Five  or  six  cases  arising  under  this  statute 
were  argued  before  us  at  the  lost  term,  and, 
appreciating  both  the  difficulty  and  the  impor- 
tance of  some  of  the  points  raised  in  argu- 
ment, they  were  all  ordered  to  be  argued  again 
at  this  term,  and  have,  under  that  order,  been 
ably  and  fully  re-argued.  They  have  all  been 
disposed  of  but  this,  and  the  court  have  not 
hesitated,  where  there  was  a  substantial  de- 
parture from  the  mode  of  proceeding  directed 
by  the  statute,  to  reverse  the  decree  of  the 
courts  below  in  the  coses  which  were  here  on 
error  to  those  proceedings.  And  when  we 
have  foimd  the  proceedings  to  be  conformable 
to  the  course  of  procedure  of  revenue  and  ad- 
miralty cases,  we  have  held  the  decrees  to  be 
valid.  The  cases  thus  decided,  and  especially 
the  case  of  Miller's  Executors  v.  United  Sta'es, 
in  effect,  dispose  of  all  the  objections  tiken  to 
the  action  of  the  court  in  this  case,  even  if 
that  action  were  here  for  review  directly,  in- 
stead of  being  presented  collaterally  in  an- 
other suit. 

But,  as  one  point  was  much  and  earnestly 
pressed  as  peculiar  to  this  case,  and  as  con- 
clusive against  the  validity  of  *the  [*34T 
confiscation  proceedings,  that  point  will  be  fur- 
ther considered. 

It  is  argued  that  there  was  no  such  judicial 
seizure  of  the  land  which  was  condemned  and 
sold  as  to  bring  it  within  the  jurisdiction  of 
the  court. 

The  record  shows  that  the  marshal  of  the 
District  of  Columbia,  in  which  court  the  pro- 
ceeding was  had,  and  within  the  territorial  ju- 
risdiction of  which  court  the  land  was  situated, 
did  seize  the  land  under  the  instruction  of  the 
attorney  of  the  United  States  for  the  district. 
No  objection  is  made  that  this  seizure  was  not 
full  and  complete.  The  order  of  the  district 
attorney  was  directed  to  the  marshal  of  the 
District  of  Columbia  and  described  th?  prop- 
erty to  be  seized,  and  stated  that  the  se'zure 
was  to  be  made  for  the  purpose  of  instltu'ing 
proceedings  for  its  condemnation  under  t  e 
act  of  July  17,  1862.  The  marshal  returned  on 
this  paper  that  he  had  seized  the  property  and 
given  notice  to  the  tenants  in  possession,  and 
he  makes  a  part  of  this  return  the  notice 
served  on  the  occupants  of  the  premises,  in 
which  he  states  that  it  is  to  be  held  subject  to 
the  order  of  the  United  States  district  court 
for  the  District  of  Columbia.  After  this  the 
libel  was  duly  filed  in  that  court,  and  a  moni- 
tion was  issued  from  it  to  the  same  marshal, 
ordering  him  to  ffive  due  notice  and  to  attach 
the  property  and  to  detain  the  same  in  hia 
custody  until  the  further  order  of  the  court  in 
the  premises.  To  this  monition  no  return  was 
made  by  the  marshal  except  a  certificate  of 
publication  of  notice. 
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The  proposition  of  the  plaintiff's  counsel  is, 
tlutt  because  no  return  of  the  marshal  was 
made  that  he  seized  the  property  under  this 
monition,  ^e  court  had  no  jurisdiction  of  the 
case,  and  its  subsequent  condemnation  and  sale 
were  void. 

When  we  consider  that  it  was  the  same  offi- 
eer  and  the  same  individual  who  had  already 
seized  the  property,  and  had  it  in  his  control 
and  possession,  and  that  his  statement  to  that 
effect  was  before  the  court,  with  the  addition 
that  he  held  it  subject'  to  the  order  of  the 
eourt,  that  he  was  the  only  executive  officer  cf 
348*]  the  court  who  could  make  the  ^seizure, 
the  poiAt  raised  seems  to  be  as  narrow  and  im- 
substantial  as  the  second  seizure  would  be 
useless. 

The  ai^ument  is  based  upon  the  analogy  of 
revenue  seizures,  which  are  always  of  personal 
and  moy^U>le  property,  and  which  are  always 
made  in  the  first  instance  by  some  other  officer 
or  individual  than  the  marshal,  and  which  must 
be  taken  possession  of  by  the  marshal  as  the 
representative  of  the  court.  This  is  usually 
done  under  a  proce-ss  of  the  court  for  the  pur- 
pose of  brinfi^g  the  property  under  its  recog- 
nixed  control.  And  tnis  is  at  once  the  reason, 
tnd  suggests  the  limit  of  the  two  seizures  in. 
rerenne  cases  so  much  relied  on  by  counsel. 

Now,  suppose  the  property  in  this  case  had 
been  personal  proper^,  how  could  the  marshal 
make  a  seizure  of  that  which  was  already  in  his 
manual  possession  ?  Whose  possession  would  he 
displace?  Could  one  hand  represent  the  seizure 
under  the  monition  and  the  othej  the  seizure 
under  the  act  of  Congress?  And  can  it  be  se- 
riously contended  that  this  must  be  done  to 
giTe  Uie  court  jurisdiction,  when  the  officer  of 
the  court  held  the  property  already  for  condem- 
nation or  discharge  as  the  court  might  order? 

It  may,  however,  be  said  that  he  should  have 
made  return  of  the  writ,  that  he  had  seized  and 
held  the  property  under  that.  Such  a  return 
ts  to  seizure  would  have  been  false,  because  he 
bad  seized  it  before  and  could  make  no  second 
seizure,  in  fact,  by  taking  it  from  his  own  pos- 
•easion.  And  he  had  already  informed  the 
court  that  he  had  detained  the  property  subject 
to  its  order. 

The  proceeding  inaugurated  by  the  district 
attorney  is  designed  to  bring  the  property  be- 
fore the  court.  It  can  have  no  other  purpose 
or  end  unless  it  is  released  by  his  order.  The 
district  attorney  and  the  marshal  are  both  of- 
fittrs  of  the  court,  and  for  that  reason  are  se- 
lected to  institute  the  proceeding  by  which  the 
power  of  the  court  is  called  into  exercise. 
When,  therefore,  the  property  is  in  the  course 
of  this  proceeding  seized  by  the  marshal,  and 
when  with  the  filing  of  the  libel  all  that  has 
been  done  is  brought  before  the  court  and  it 
tdopts  and  recognizes  this  seizure,  the  property 
349*]  •is  held  by  him  subject  to  the  order  of 
the  court,  and  is  under  its  control,  and  no  sec- 
ond seizure  by  the  same  officer  can  be  necessary. 

In  regard  to  real  estate,  the  argument  is  still 
iDore  forcible.  The  remarks  of  this  court  in 
Cooper  V.  Reynolds,  already  cited,  are  directly 
in  point.  Speaking  of  the  various  modes  of 
tequirio^  jurisdiction,  it  was  there  said,  that 
"While  the  general  rule  in  regard  to  jurisdic- 
tion in  rem  requires  the  actual  seizure  and  pos- 
session of  the  res  by  the  officer  of  the  court, 
11  Wall. 


such  jurisdiction  may  be  acquired  by  acts  which 
are  of  equivalent  import,  and  which  stand  for 
and  represent  the  dominion  of  the  court  over 
the  thing,  and  in  effect  subject  it  to  the  control 
of  the  court.  Among  this  latter  class  is  the 
levy  of  a  writ  of  attachment  or  seizure  of  real 
estate,  which  being  incapable  of  removal,  and 
being  within  the  territorial  jurisdiction  of  the 
court,  is,  for  all  practical  purposes,  brought 
under  the  jurisdiction  of  the  court  by  the  of- 
ficer's levy  of  the  writ  and  return  of  that  fact 
in  the  court." 

When,  therefore,  the  officer,  as  in  this  case, 
had  seized  the  property  for  condemnation,  and 
had  made  known  that  fact  to  the  court,  it  was 
quite  certain  that  it  would  be  within  reach  of 
its  process  when  condemned  for  sale,  and  when 
it  became  necessary  to  put  the  purchaser  in 
possession  of  it.  No  change  of  the  title  or  pos- 
session could  be  made,  pending  the  judicial 
proceedings,  which  would  defeat  the  final  .de- 
cree. The  seizure  was,  therefore,  in  our  judg- 
ment, sufficient  to  subject  the  land  to  the  juris- 
diction of  the  court. 

The  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  is,  therefore,  (iffirmed, 

Mr.  Justice  Davisy  concurring: 

I  concur  in  the  judgment  entered  by  the 
court  in  this  case,  though  I  have  not  been  able 
to  concur  in  all  that  is  said  by  the  court  in  its 
opinion. 

Mr.  Justice  Field,  dissenting: 

I  am  compelled  to  dissent  from  th^  judgment 
of  the  court  in  this  case. 

*I  agree  with  the  majority,  that  as  [*360 
the  decree  of  confiscation,  under  which  the  de- 
fendant asserts  title  to  the  demanded  premises, 
comes  before  us  collaterally,  it  cannot  be  at- 
tacked for  mere  errors  or  irregularities  com- 
mitted in  the  progress  of  the  cause  in  which 
it  was  rendered.  It  can  be  only  attacked  for 
defects  which  go  to  the  jurisdiction  of  the  court, 
either  over  the  subject-matter  or  the  parties,  or 
to  render  the  particular  decree.  It  is  not  strict- 
ly correct  to  say  that,  if  the  jurisdiction  over 
the  subject-matter  and  the  jparties  exists  in  a 
particular  case,  any  defect  in  the  decree  ren- 
dered can  only  be  taken  advantage  of  on  ap- 
peal or  by  direct  proceedings.  That  jurisdic- 
tion may  exist  and  yet  the  decree  may  be  so 
variant  from  that  which  the  court  was  author- 
ized to  pronounce,  as  to  be  void  on  its  face.  If 
the  law,  for  example,  authorizes  a  pecimiary 
fine,  the  court  cannot  award  imprisonment.  If 
the  law  directs  only  damages  to  be  assessed,  the 
court  cannot  decree  a  specific  performance.  If 
the  law  declares  that  only  a  life  estate  shall  be 
confiscated,  the  court  cannot  disregard  its  limi- 
tation and  condemn  the  fee.  The  judgments  in 
such  cases  would  be  void  in  whole  or  in  part, 
notwithstanding  complete  jurisdiction  was  had 
over  the  subject  and  the  parties  in  controversy. 
There  are  certain  limitetions  to  the  action  of 
courts  even  after  they  have  acquirejl  jurisdic- 
tion which  they  cannot  transcend  without  open- 
ing their  judgments  to  collateral  attack.  In 
other  words,  jurisdiction  over  the  subject-mat- 
ter and  parties  does  not  authorize  a  judgment 
in  the  case  of  any  and  every  kind. 

All  reasonable  presumptions  are  indulged  in 
support  of  judgments  when  collaterally  at- 
tacked.   So  large  are  these  presumptiona  that 
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SUPREKE  Ck>XmT  OF  THE  UNITED  StA! 


WESTERN  TRANSPORTATION  COMPANY, 

Plff.  in  Err,, 

V, 

SAMUEL  A.  DOWNER. 

(See  8.  a  11  Wall.  129-185.) 

''Dangers  of  lake  navigation"  shalloumesa  of 
waters  is  included  in — when  loss  not  aitrih- 
uted  to — burden  of  proof — presumption  of 
negligence. 

*1.  The  tenn  "dangers  of  lake  navigation**  in- 
cludes all  the  ordinary  perils  which  attend  naviga- 
tion on  the  lakes  and,  among  others,  that  which 
arises  from  shallowness  of  the  waters,  at  the  en- 
trance of  harbors    formed  from  them. 

2.  When  a  defendant  transportation  company 
shows  that  a  loss  of  goods  which  it  had  contracted 
to  carry  from  one  port  to  another,  was  occasioned 
by  a  danger  of  lake  navigation,  from  losses  by 
which  it  had  exempted  itself  by  its  bill  of  lading, 
the  plaintiff  may  snow  that  the  danger  and  conse- 
quent loss  mlcrht  have  been  avoided  by  the  exercise 
of  proper  care  and  skill  on  the  part  of  the  defend- 
ant:  in  which  case  the  defendant  will  be  liable,  not- 
withstanding the  exemption  in  the  bill  of  lading. 
The  burden  of  establishing  the  absence  of  such  care 
and  skill  on  the  part  of  the  defendant,  rests  with 
the  plaintiff. 

A  presumption  of  negligence,  from  the  simple 
occurrence  of  an  accident,  seldom  arises,  except 
when  the  accident  proceeds  from  an  act  of  such  a 
character  that,  when  due  care  is  taken  in  its  per- 
formance, no  Injury  ordinarily  ensues  from  it  in 
similar  cases;  or  where  it  is  caused  by  the  mis- 
management or  misconstruction  of  a  thing  over 
which  the  defendant  has  immediate  control,  and  for 
the  management  or  construction  of  which  he  is  re- 
sponsible. 

[No.  98.] 

Submitted  Mar.  2, 1871.    Decided  Apr.  10, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
Suit  was  brought  in  the  superior  court  of  Chi- 
cago, by  the  defendant  in  error,  to  recover  for 
damages  to  a  certain  quantity  of  coffee.  Upon 
the  petition  of  the  defendant,  the  case  was  re- 
moved to  the  court  below.  Judgment  having 
been  given  for  the  plaintiff  in  that  court,  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  J.  K.  Jewett  and  Georse  B.  Hib- 
bardf  for  plaintiff  in  error: 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury  that,  if  they  believed 
from  the  evidence  that  the  loss  of  the  coffee 
was  within  one  of  the  exceptions  contained  in 
the  bill  of  lading,  that  is  to  say,  if  it  was  oc- 
casioned by  a  peril  of  navigation,  of  the  lakes 
or  rivers,  then  the  burden  of  showing  that  the 
loss  might  have  been  avoided  by  the  exercise  of 
proper  care  and  skill,  was  upon  the  plaintiff — 
it  was  for  him  to  show  that  the  loss  was  the  re- 
sult of  negligence. 

The  court  refused  to  so  charge,  and  the  de- 
fendant's counsel  excepted. 

This  refusal  was  error.  The  whole  doctrine 
is  most  clearly  stated  by  this  court  in  Clark  v. 
Bamell,  12  How.  272;  see,  also,  Hunt  v.  The 
Cleveland,  Newb.  221 ;  The  Neptune,  6  Blatchf. 
193;  Am.  Law.  R.  Jan.  1871,  p.  212. 

^Headnotes  by  Mr.  Justice  Field. 

Note. — From  what  liability  a  contract  that  a 
common  carrier  is  not  responsible  for  loas  or  dam- 
age itill  exonerate — see  note  to  New  Jersey  Steam 
Nav.  Co.  ▼.  Merch's  B'k.  12  L.  «»d.  TT    fl   4A.-; 


The  court  eh 
that  it  was  the  < 
three  things:  to 
or  to  "take  a  ne* 

Certainly  tha 
This  part  of  the 

Oreenleaf  v.  £ 
Crawford,  3  Wa 

Mr.  James  1 
error: 

The  weight  of 
struction  compla 

"If  the  accept 
the  burden  of  p 
show,  not  only  t 
the  terms  of  the 
was,  on  his  part 
care."  2  Greenl. 
sell,  8  Watts  &  S 

So,  also,  in  H\ 
Lowrie,  Ch.  J.,  si 
an  accident  whic 
in  its  character, 
no  fault  in  fall  in 
forts  to  extricat 
Davis,  4  Ohio  St. 

This  rule  is  v 
states. 

Swindler  v.  H 
Brinson,  9  Rich. 
543;   Tumey  v. 
Sturgeon,  28  Mo. 

The  decision  \i 
The  language  of 
jury  to  say  whel 
think  he  did,  bi: 
you."  In  this  t 
Swartwout,  10  P 
How.  127. 


Mr.  Justice  F 
the  court: 

This  was  an 
Transportation  •  < 
sustained  by  th 
eighty-four  bags 
which  the  compi 
port  from  New  \ 
was  a  common  cf 
transportation  hi 
of  the  propeller  ! 
the  lakes.  The  t< 
er  was  seaworth 
was  under  the  < 
experienced  mast 
of  Chicago  in  th( 
torn,  and  not  ans\ 
and  during  the 
pounding,  and  th 
water.  The  resu 
was  so  damaged 

The  bill  of  lac 
the  Transportati 
empted  the  comp 
goods  insured,  i 
"dangers  of  navij 
The  defense  mad< 
of  the  coffee  cam 

On  the  trial  tl 


fas  4*1  J 


K«»     •! 


187a 


Habsinoton  v.  United  States.  Botden  v.  United  States. 


356-369 


the  cause  according  to  law,"  a  clause  which  has 
been  judicially  held,  and  in  my  opinion  cor- 
rectly held,  to  make  it  imperative  upon  the 
court  that  there  shall  be  some  hearing  before  a 
decree  of  forfeiture  is*  rendered,  and  "the 
354*]  *court  will  require,"  says  Mr.  Justice 
Nprapue.  in  such  cases,  "the  prosecutor  to  intro- 
duce full  proof  of  the  allegations  in  the  libel 
whenever  the  circumstances  shall  made  it  rea- 
sonable."    U.  8.  y.  Lion,  1  Sprague,  400. 

If  we  consider  the  provision  of  the  law  ol 
1789,  and  the  provision  of  the  act  of  1862,  foi 
a  finding,  it  seems  impossible  to  escape  the 
conclusion  that  a  finding  upon  hearing  is  an 
essential  prerequisite  to  any  decree  of  forfeit- 
nrs  in  these  confiscation  cases.  The  authority 
to  render  the  decree  is  in  express  terms  made 
conditional  upon  a  particular  fact  being  found. 
If  the  fact  designated  be  found,  says  tne  stat- 
ute, the  property  shall  be  condemned,  which  is 
equivalent  to  declaring  that  if  such  fact  be  not 
found,  no  condemnation  shall  be  decreed.  As 
the  record  produced  in  the  case,  upon  which  the 
defendant  relies,  shows  that  no  hearing  was 
had  and  no  findins^  was  made,  the  decree  of  for- 
feiture rendered  therein  appears  to  me  to  be  an 
act  of  judicial  usurpation. 

Third,  as  to  the  validity  of  the  clauses  of  the 
act  of  1862,  providing  for  the  seizure  and  con- 
fiscation of  tne  property  of  rebels.  This  point 
1  have  already  considered  at  length  in  the  dis- 
senting opinion  in  Miller  v.  U.  a.,  and  I  shall 
only  add  a  few  words.  In  that  dissenting  opin- 
ion I  expressly  stated  that  it  had  been  held 
that  when  the  late  Rebellion  assumed  the  pro- 
portions of  a  territorial  civil  war,  the  inhabi- 
tants of  the  Confederate  States  and  the  inhabi- 
tants of  the  loyal  states  became  reciprocally 
enemies  to  each  other,  and  that  the  inhabitants 
of  the  Confederate  States  engaged  in  the  Rebel- 
lion, or  giving  aid  and  comfort  thereto,  were 
at  the  same  time  amenable  to  the  municipal 
hw  IS  rebels,  and  that  the  correctness  of  this 
determination  was  not  disputed;  that  the  ques- 
tion was,  not  as  to  the  right  of  Congress  to 
adopt  either  of  these  cburses,  but  what  course 
had  Congress,  by  its  legislation,  authorized. 
It  is  indisputable  that  whatever  Congress  may 
aothorize  jo  be  done,  by  the  law  of  nations,  in 
the  prosecution  of  war  against  an  independent 
nation,  it  may  authorize  to  be  done  when  en- 
355*]  jEraged  in  the  prosecution  *of  a  territo- 
rial civil  war  against  the  domestic  enemies  of 
the  United  States.  I  contend  only  that  the 
limitations  which  the  law  of  nations  has  im- 
posed in  the  conduct  of  war  between  independ- 
«nt  nations  should  apply  and  govern  the  Unit- 
ed States  in  whatever  war  they  may  prosecute. 

I  do  not  doubt,  and  have  never  doubted  for  a 
ttctnent,  that  the  United  States  possess  all  the 
power  necessary  to  suppress  all  insurrections, 
(•owerer  formidable,  and  to  make  their  author- 
ity respected  and  obeyed  throughout  the  limits 
of  the  Republic.  But  this  recognition  of  the 
power  of  the  government  cannot  be  permitted 
to  preclude  a  comparison  of  all  legislation 
•dopted  to  uphold  its  authority  with  the  Con- 
stitution. And  in  so  comparing  the  act  of  July 
1".  1862,  I  am  unable  to  find  in  that  great  in- 
strument any  sanction  for  the  clauses  in  the 
«ft  providing  for  the  seizure  and  confiscation 
^  the  property  of  persons  charged  with  partic- 
ular criminal  acts.     I  do  not  find  it  in  the  wai 
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powers  of  the  government,  for  they  sanction  only 
the  confiscation  of  the  property  of  public  ene- 
mies. I  do  not  find  it  m  tne  municipal  power 
of  the  government  to  legislate  for  the  punish- 
ment of  crimes,  for  that  is  subject  to  limita- 
tions which  secure  to  the  accused  a  trial  by  a 
jury  of  his  peers  and  the  right  to  be  confronted 
with  the  witnesses  against  him. 

It  is  true,  as  already  stated,  that  enemies 
participating  in  the  Rebellion,  or  giving  aid  and 
comfort  thereto,  might  have  been  treated  as 
rebels  and  held  amenable  to  the  municipal  law. 
Yet  the  terms  "enemies"  and  "rebels"  are  not 
synonymous,  even  though  the  Rebellion  at- 
tained the  proportions  of  a  territorial  civil  war. 
A  permanent  resident  of  the  Confederacy  was 
an  enemy,  although  he  may  always  have  op- 
posed the  Rebellion  and  remained  loyal  in  his 
feeling  and  action  to  the  national  government. 
His  position  as  an  enemy  was  determined  by 
his  residence,  and  had  nothing  to  do  with  his 
personal  disposition  or  conduct.  But  he  was 
not  a  rebel,  and  could  not  have  been  prosecuted 
as  such  unless  he  was  personally  guilty  of  trea- 
sonable acts. 

Congress  well  understood  the  distinction  be- 
tween  enemies  and  rebels,  and  we  are  not  justi- 
fied in  supposing,  that  it  intended  *to  [*356 
disregard  tnis  distinction  in  its  legislation, 
even  were  that  practicable,  as  it  was  not. 

My  conclusion  is  that  the  judgment  of  the 
court  below  was  erroneous,  and  should  be  re- 
versed. 

I  am  authorized  to  say  that  Mr.  Justice 
Clifford  concurs  with  me  in  this  opinion. 


JOHN  H.  HARRINGTON,  Claimant  of  One 
Hundred  Twenty-four  Barrels  of  Distilled 
Spirits,  Plff.  in  Err,, 

V, 

UNITED  STATES, 
and 
JOSEPH  A.  BOYDEN,  Claimant  of  One  Hun- 
dred Fifty-four  Barrels  of  Distilled  Spirits, 
Plff,  in  Err,, 

V, 

UNITED  STATES. 

(See  S.  C.  "The  Distilled  Spirits,"  11  Wall.  85©- 

369.) 

Goods  fraudulently  removed  from  bonded  ware' 
house  are  liable  to  forfeiture — repeal  of  atat* 
ute  by  implication — knowledge  of  agent,  ef- 
fect of,  on  principal — confidential  information 
of  agent  does  not  affect  prindpal— -goods 
mixed  with  others — effect  of,  on  forfeiture. 

•1.  The  acceptance  by  the  collector  of  a  false 
and  fraudulent  bond,  given  for  the  removal  of  dis- 
tilled spirits  from  a  nonded  warehouse,  will  not 
prevent  a  forfeiture  of  such  spirits  under  the  45th 
section  of  the  internal  revenue  act  of  July  13.  1866, 
which  forfeits  "distilled  spirits  found  elsewhere 
than  in  a  bonded  warehouse,  not  having  been  re- 
moved therefrom  according  to  law." 

2.  The  removal  will  be  illegal,  if  effected  by 
means  of  a  false  and  fraudulent  bond. 

3.  The  48tb  section  of  the  internal  revenue  act 
of  June  30,  1864,  as  amended  by  the  act  of  1866, 
which  forfeits  all  goods,  wares,  merchandise,  arti- 
cles, or  objects,  if  found  in  possession  of  any  per- 
son in  fraud  of  the  Internal  revenue  laws,  etc.,  is 
applicable  to  distilled  spirits,  notwithstanding  the 
forfeiture  of  spirits  is  provided  for  in  a  distinct 
series  of  sections  relating  thereto,  in  the  same  law 
or  in  the  supplementary  law. 

4.  All  the  sections  can  stand  together ;  and  where 
that  is  the  case,  one  does  not  repeal  or  supersede 


^Headnotes  by  Mr.  Justice  Bbadlbt. 


167 


356-369 


Supreme  Coubt  of  the  United  States. 


Dec.  Tebm, 


the  other,  aa  repeals  bj  Implication  are  not  fa- 
▼ored 

5.  The  rule  that  notice  to  the  agent  is  notice  to 
the  principal,  applies  not  only  to  knowledge  ac- 
quired by  the  agent  in  the  particular  transaction, 
but  to  knowledge  acquired  by  him  in  a  prior  trans- 
action and  present  to  his  mind  at  the  time  he  is 
acting  as  such  agent;  proyided  it  be  of  such  a 
character  as  he  may  c<Hnmunicate  to  his  principal, 
without  breach  of  professional  confidence. 

6.  Where  distilled  spirits,  forfeited  to  the  United 
States,  are  mixed  with  other  distilled  spirits  belong- 
ing to  the  same  person  (ignorant  of  the  forfeiture) 
they  are  not  lost  to  the  goTernment  by  such  mix- 
ture, either  on  principle  of  confusion  of  goods  or 
transmutation  of  species,  even  though  subsequently 
run  through  leaches  for  the  purpose  of  rectifica- 
tion. The  goTemment  will  be  entitled  to  its  pro- 
portion of  the  result. 

[No8.  124,  125.] 
Argued  Mar.  28,  1811.    Decided  Apr.  10,  1877. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Each  of  these  cases  arose  upon  an  informa- 
tion filed  in  the  district  court  of  the  United 
States  for  the  district  of  Massachusetts,  for 
the  forfeiture  of  a  certain  quantity  of  distilled 
spirits.  A  decree  haying  been  entered  for 
such  forfeiture,  the  claimants  sued  out  a  writ 
of  error  to  the  circuit  court,  by  which  the  de- 
cree was  affirmed;  whereupon,  the  claimants 
sued  out  a  writ  of  error  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  B.  M.  Morse,  Jr.,  for  plaintiffs  in 
error: 

The  principal  is  not  affected  by  the  knowl- 
edge of  the  agent,  unless  the  knowledge  is  ac- 
quired bv  the  agent  while  in  the  employ  of  the 
principal,  and  in  the  course  of  the  very  trans- 
action in  which  he  is  employed. 

This  doctrine  was  laid  down  in  1729,  in  Fitz- 
gerald  v.  Fauconberge,  Fiizg.  211. 

In  Lowther  v.  Carlton,  2  Atk.  242,  Lord  Ch. 
•  J.  Hardwicke  said:  "If  a  counsel  or  attorney 
is  employed  to  look  over  a  title,  and  if  by  some 
other  transaction,  foreign  to  the  business  in 
hand,  has  notice,  this  shall  not  affect  the  pur- 
chaser.'* 

The  doctrine  was  reaffirmed  by  the  same 
judge  in  Warrick  v.  Warrick,  3  Atk.  294,  and 
m  Woraley  v.  Scarborough,  lb.  392;  by  Lord 
Erskine,  in  Hiem  v.  Mill,  13  Ves.  120,  and  by 
Lord  Eldon,  in  Mountford  v.  Scott,  3  Madd.  34. 

In  Kennedy  v.  Oreen,  3  Myl.  &  K.  699,  Lord 
Brougham  held  that  a  client  was  not  to  be  held 
cognizant  of  a  fraud,  although  his  solicitor  was 
the  contriver  and  actor  in  the  same,  because  the 
solicitor's  knowledge  was  not  obtained  in  the 
course  of  his  employment  for  that  client. 

See  also  Wilde  v.  Qibson,  1  H.  of  L.  Cas.  605. 

In  the  United  States  the  weight  of  authority 
is  in  support  of  the  same  doctrine. 

Bk.  V.  Payne,  26  Conn.  444;  Bk.  v.  Dams,  2 
Hill,  451 ;  N.  Y.  Cent.  Ins.  Co.  v.  NaVl  Prot. 
Ins.  Co.  20  Barb.  468;  Brown  v.  Montgomery, 
20  N.  Y.  287;  Jackson  v.  Sharp,  9  Johns.  163; 
Eood  V.  Fahnestook,  8  Watts,  489;  Bracken  v. 
Miller,  4  Watts  &  S.  Ill ;  Winchester  v.  R.  Co. 
4  Md.  231 ;  Ins.  Co.  v.  Shriver,  3  Md.  Ch.  381 ; 
Willis  V.  Vallette.  4  Met.  (Ky.)  186;  Keenan 
V.  Ins.  Co.  12  la.  126;  Bierce  v.  Red  Bluff  Ho- 
tel Co.  31  Cal.  160. 

In  England,  however,  it  has  been  held  that, 
when  one  transaction  is  clearly  followed  by  and 
connected  with  another,  or  when  it  is  clear  that 
p  previous  transaction  is  present  to  the  mind  ol 
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the  agent  when  engaged  in  another  transaction, 
there  is  no  ground  for  the  distinction  by  whicH 
the  rule,  that  notice  to  the  agent  is  notice  to 
the  principal,  had  been  restricted  to  the  same 
transaction. 

Hargreaves  v.  Rothwell,  1  Keen,  158;  Lene- 
han  V.  McCabe,  2  Ir.  Eq.  342;  Fuller  v.  Bennett, 
2  Hare,  394;  Dresser  v.  Norwood,  17  C.  B.  (N. 
S.)   466. 

But  this  relaxation  of  the  rule  has  not  gen- 
erallv  obtained  in  the  United  States. 

Whether  a  person  had  knowledge  of  certain 
facts  is  purely  a  question  of  fact,  to  be  deter- 
mined by  a  jury  under  proper  instructions,  and 
it  should  not  be  laid  down  as  a  conclusive  pre- 
sumption of  law  that  he  had,  because  his  agent, 
before  he  became  his  agent,  had  it. 

But  even  if  the  court  should  adopt  the  modi- 
fication of  the  rule  as  stated  in  Hargreaves  v. 
Rothwell,  and  Dresser  v.  Norwood,  and  ap- 
proved by  the  learned  judge  in  the  circuit  court, 
yet  instruction  of  the  learned  district  judge  was 
clearly  wrong,  as  he  failed  to  give  the  qualifi- 
cation which  is  held  in  those  cases  to  be  essen- 
tial to  affect  the  principal  with  the  prior  knowl- 
edge of  his  agent,  to  wit:  that  it  must  appear 
that  the  previous  transaction  is  present  to  the 
mind  of  the  agent  when  engaged  in  another 
transaction,  or  that  one  transaction  is  clearly- 
followed  by  and  connected  with  another,  so  that 
that  fact  may  be  necessarily  inferred. 

The  fourth  instruction  prayed  for  applies  to 
the  case  of  both  claimants. 

The  prayer  was  as  follows:  "That  if  a  por- 
tion of  the  spirits  proved  in  this  case  not  to 
have  paid  a  tax,  haa  passed  through  the  recti- 
fiers m  which  there  were  other  spirits,  and  bo 
become  mixed  with  them,  no  portion  of  the 
spirits  when  rectified  would  be  liable  to  forfeit- 
ure." 

Both  the  prayer  for  instructions,  and  the  in- 
struction of  the  presiding  judge  in  the  district 
court,  assumed  that  the  spirits  were  mixed  with 
other  spirits  in  the  rectifiers,  so  that  they  could 
not  be  distinguished. 

The  presiding  judge  in  the  district  court  laid 
down  two  rules  to  the  jury: 

1.  That  if  the  spirits  were  mixed  with  other 
spirits,  with  knowledge  of  the  fraud  committed, 
for  the  purpose  of  destroying  their  id^tity,  and 
were  so  mixed  that  they  could  not  be  distin- 
guished and  identified,  then  the  entire  quantity 
was  forfeited  to  the  United  States. 

2.  That  if  the  mixture  was.  innocently  made, 
the  government  was  entitled  to  a  fair  propor- 
tion of  the  mixture. 

Both  of  these  rules,  it  is  submitted,  were  in- 
correct. 

There  is  no  more  odious  system  of  penalties 
than  the  forfeiture  of  property,  even  when  the 
express  terms  of  the  statute  compel  it;  and  yet 
here  it  is  proposed  to  go  beyond  the  language 
of  the*  statute  and  forfeit  property  which  has  in 
no  way  ofl*ended  against  the  law. 

There  is  absolutely  nothing  in  the  charge  to 
instruct  the  jury  at  all,  on  the  basis  on  whicK 
they  were  to  estimate  the  fair  proportion  to 
which  the  government  was  entitled.  They 
were  left  to  estimate  in  such  way  as  seemed 
proper  to  them.  And  it  is  submitted,  that  even 
assuming  the  correctness  of  the  general  propo- 
sition of  the  court,  there  was  still  a  want  of 
definiteness  and  exactness  in  the  instruction. 

78  XI.  B. 
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The  doeirine  of  confusion  of  goods,  as  stated 
either  in  the  civil  or  the  common  law,  has  no 
tpplication  in  a  proceeding  for  forfeiture  un- 
der a  criminal  statute. 

Tenal  statutes  are  to  be  construed  strictly, 
and  cases  within  the  like  mischief  are  not  to  be 
drawn  within  a  clause  inclosing  a  prohibition 
or  a  forfeiture,  unless  the  words  clearly  com- 
prehend the  case." 

Story,  J.,  in  Th€  Harriet,  1  Story,  255;  B.  P. 
Smith,  on  Stat,  and  Const.  Law,  723-725;  see 
alM,  Dwar.  Stat.  635-637,  and  the  following 
cases  there  cited: 

Warnc  v.  Varley,  6  T.  R.  443;  R.  v.  Handy, 
«  T.  R.  286;  Martin  v.  Ford,  5  T.  R.  101. 

The  difficulty  with  the  argument  for  the  gov- 
enunent  on  this  point  is  that  it  seeks  to  extend 
the  provisions  of  the  statute  to  other  goods  than 
those  in  terms  described.  It  alleges  that  cer- 
tain spirits,  describing  them  in  their  informa- 
tion, have  not  paid  the  tax,  and  are  liable  to 
forfeiture.  The  evidence  offered  in  support  of 
this  eharse  is,  that  the  spirits  seized  are  not  the 
same  as  tnose  described  in  the  information.  It 
then  seeks  to  condemn  the  spirits  seized,  not  be- 
eanse  they  are  liable  to  forfeiture,  by  the  terms 
of  the  act,  but  because  some  of  their  original 
ingredients,  where  identity  is  lost^  were  so  lia- 
ble. The  ease  may  be  within  the  mischief  of 
the  statute,  but  is  clearly  not  covered  by  the 
terms,  at  least  not  by  the  terms  of  the  section 
uider  which  this  information  is  drawn. 

The  statute  authorizes  the  government,  in 
ease  of  the  nonpayment  of  the  taxes,  either  to 
proceed  against  them  for  forfeiture,  or  to  sell 
them  for  nonpayment  of  the  taxes,  and  apply 
the  proceeds  of  the  sale  to  the  payment  of  the 
taxes. 

When  foods  are  liable  to  forfeiture  under  a 
statute  giving  no  other  remedy  to  the  govern- 
ment, the  title  of  the  government  vests  where 
the  offense  subjecting  them  to  forfeiture  is  com- 
mitted. 

Bat  whether  they  are  liable  to  forfeiture  or 
Bot,  at  the  option  of  the  government,  no  title 
can  vest  until  that  option  has  been  exercised. 
In  this  case  it  was  not  done  until  after  the  in- 
formaticm  was  filed.  Therefore,  at  the  time  the 
mixture  was  made,  the  government  had  no  title 
to  any  wirt  of  the  spirits.  The  claimants 
mixed  different  spirits,  all  of  which  belonged 
to  them,  and  there  is  no  room  for  the  applica- 
tion of  the  doctrine  of  confusion,  which  assumes 
that  at  the  time  of  the  mixture,  part  of  the  in- 
gredients belonged  to  one  person  and  part  to 
another. 

If  the  title  of  the  government  vested  when 
the  offense  was  committed,  the  government  may 
•««8  a  tax  on  its  own  property  and  distraint  it. 

See  Caldtoeil  v.  U.  S.  8  How.  366. 

IJettrs.  Amos  T,  Akerman,  Atty.  Oen.,  O.  H. 
wn*  A$st,  Atty.  Gen,,  and  B.  H.  Bristow, 
^<^^tor  Gen,  for   defendant  in  error: 

The  instructions  with  regard  to  the  intermix- 
ture of  the  seized  spirits  with  others  were  suffi- 
oently  favorable  to  the  claimants.  The  law  on 
this  subject,  as  stated  by  Chancellor  Kent,  is 
ts  follows : 

"With  respect  to  the  state  of  a  confusion  of 
poods,  where  those  of  two  persons  are  so  inter- 
mixed that  they  can  no  longer  be  distinguished, 
^wh  of  them  has  an  equal  interest,  in  the  sub- 
y^  as  tenants  in  common,  if  the  intermixture 
11  Wall. 


was  by  consent.  But  if  it  was  wilfully  made, 
without  mutual  consent,  then  the  civil  law  gave 
the  whole  to  him  who  made  the  intermixtures, 
and  compelled  him  to  make  satisfaction  in  dam- 
ages to  the  other  party  for  what  he  had  lost. 
The  common  law  gave  the  entire  property,  with- 
out any  account,  to  him  whose  property  was 
originally  invaded  and  its  distinct  character 
destroyed." 

2  Kent,  Com.  (6th  ed.)  364;  Willard  v.  Rice, 
11  Met.  493;  see  U.  8.  v.  Fifty-six  Barrels  of 
Whisky,  4  Int.  Rev.  Rec.  106,  108. 

The  character  of  the  property  was  not 
changed. 

See  Gushing  v.  Breed,  14  Allen,  376. 

This  is,  undoubtedly,  in  one  sense,  a  penal 
statute,  but  it  is  not  a  statute  which,  therefore, 
is  to  be  strictly  construed — a  point  too  often 
decided  to  be  now  open  in  this  court. 

Taylor  v.  V.  8.  3  How.  197,  210;  Cliquot's 
Champagne,  3  Wall.  114,  18  L.  ed.  116;  Fenner- 
stein's  Champagne,  3  Wall.  146,  18  L.  ed.  121; 
U,  8,  V.  Hodson,  10' Wall.  396,  19  L.  ed.  937. 

In  mercantile  transactions,  and  in  other  cases 
of  the  purchase  and  sale  of  personal  property, 
the  knowledge  of  the  agent  is  knowledge  of  the 
principal. 

Sm.  Merc.  L.  176,  176;  Dresser  v.  Norwood, 
17  C.  B.  N.  S.  481. 

8ee,  likewise,  authorities  cited  by  Mr.  Justice 
Clifford,  10  Int.  Rev.  Rec.  166. 

Those  cases  which  deny  that  a  principal  can 
be  held  responsible  for  knowledge  of  his  agent, 
are  mostly  cases  of  the  relations  of  solicitor 
and  client,  and  refer  to  matters  of  titles  to  real 
estate.  The  question  involved  therein  seems  to 
have  been:  how  far  knowledge  in  the  agent,  of 
facts  which  would  charge  him  with  a  trust  in 
favor  of  third  parties,  can  bind  an  innocent 
party. 

Lowther  v.  Carlton,  2  Atk.  242;  Warrick  v. 
Warrick,  3  Atk.  294;  Mountford  v.  Scott,  3 
Madd.  34;  Hood  v.  Fahnestock,  8  Watts,  489; 
Bracken  v.  Miller,  4  Watts  &  S.   111. 

And  the  doctrine  formerly  prevalent  in  Eng- 
land has  been  greatly  qualified  by  recent  cases. 

Hargreares  v.  Rothwell,  1  Keen,  158;  Fuller 
V.  Benett,  2  Hare,  394. 

The  case  would  seem  to  fall  within  the  prin- 
ciple of  Hem  V.  Nichols,  1  Salk.  289. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  are  writs  of  error  to  the  circuit  court 
for  the  district  of  Massachusetts.  The  cases 
arose  as  follows:  the  collector  of  internal  reve- 
nue in  Boston  in  April,  1867,  seized  278  barrels 
of  distilled  spirits,  as  being  forfeited  by  re- 
moval from  a  bonded  warehouse,  without  pay- 
ing the  tax  due  thereon.  The  plaintiff  in  er- 
ror, Harrington,  claimed  124  barrels,  and  Boy- 
den,  154  barrels.  Upon  the  trial  of  the  cases, 
the  jury  found  against  50  barrels  claimed  by 
Harrington  and  against  all  the  barrels  claimed 
by  Boyden.  It  appeared  in  evidence  that  in 
April,  1867,  a  large  quantity  of  spirits  was 
withdrawn  from  the  United  States  bonded  ware- 
houses in  Boston,  upon  the  pretense  of  an  intent 
to  transport  the  same  to  Eastport,  for  exporta- 
tion thence. 

False  and  fraudulent  bonds  were  given  there- 
for, and  the  spirits  were  never  attempted  to  be 
transported  to  Eastport,  but  were  remove  J  for 
consumption  and  sale  in  Boston  and  vicinitv. 
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property  is  thus  seized  and  condemned  for  acts 
of  hostility  to  his  government,  the  course  pur- 
sued would  be  scrutinized  with  an  eye  quick 
to  detect  errors,  and  it  is  not  strange  that  this 
critical  spirit  should  affect  the  argument  here. 
When  to  this  is  added  the  belief,  lon^  incul- 
cated, that  the  Federal  government,  however 
strong  in  a  conflict  with  a  foreign  foe,  lies 
manacled  by  the  C!onstitution  and  helpless  at 
the  feet  of  a  domestic  enemy,  we  need  not  be 
surprised  that  both  the  power  of  Congress  to 
pass  such  a  law  as  the  one  in  question, 
345*]  *and  the  capacities  of  the  courts  to  en- 
force it,  should  meet  with  a  stout  denial. 

But  we  do  not  believe  that  the  Congress  of 
the  United  States,  to  which  is  confided  all  the 
great  powers  essential  to  a  perpetual  union — 
the  power  to  make  war,  to  suppress  insurrec- 
tion, to  levy  taxes,  to  make  rules  concerning^ 
captures  on  land  and  on  sea — is  deprived  of 
these  powers  when  the  necessity  for  their  ex- 
ercise is  called  out  by  domestic  insurrection 
and  internal  civil  war — when  states,  forgettiii|^ 
their  constitutional  obligations,  make  war 
aginst  the  nation,  and  confederate  together  for 
its  destruction. 

And  we  are  further  of  opinion  that  where 
the  constitutionality  of  the  confiscation  acts 
being  established,  we  are  called  upon  to  sit  in 
review  on  the  judicial  proceedings  of  the  in- 
ferior courts  in  the  enforcement  of  these  stat- 
utes, that  we  are  to  be  governed  by  the  rea- 
sonable and  sound  rules  applicable  to  analo- 
gous cases  in  the  courts,  and  not  by  a  system 
of  procedure  so  captious,  so  narrow,  so  diffi- 
cult to  understand  or  to  execute,  as  to  amount 
to  a  nullification  of  the  statute. 

The  framers  of  the  act  of  July  17,  1862,  ap- 
pear to  have  anticipated  much  of  what  has 
been  since  urged  in  regard  to  the  mode  of  pro- 
ceeding in  the  execution  of  that  statute.  See- 
ing very  clearly  that  the  cases  of  seizure  un- 
der the  law  would  be  mainly  on  land  and 
would  not,  in  that  case,  be  cognizable  as  ad- 
miralty cases,  and  that  being  founded  on  the 
principle  of  confiscating  enemy  property,  they 
were  not  strictly  revenue  cases;  tneir  atten- 
tion was  called  to  the  proper  mode  of  proced- 
ure in  the  enforcement  of  the  law. 

As  the  act  was  designed  to  introduce  the 
principle  of  confiscating  enemy  property  seized 
on  land,  like  that  seized  on   water,  applying 
confiscation,  however,  to  the  property  of  a  lim- 
ited class  of  enemies,  instead  of  to  all  enem^'e^, 
it  was  conceived  that  the  proc?eding  should  be, 
in   its  essential   features,   analogous  to  those 
which   the   courts    of    admiralty   were    accus- 
tomed to  use  in  property  captured  at  sea.    The 
same   courts    were    to    have    jurisdiction,    the 
same  officers  were  to  administer  the  law,  and, 
346*]  as  those  courts  were  •already  in  pos- 
session of  jurisdiction  in  revenue  and  admir- 
alty cases,  and  as  the  analogies  of  those  cases 
to  the  new  jurisdiction  conferred   were   sup- 
posed to  present  a  mode  of  enforcing  the  Inw 
Adapted  to  the  latter  in  their  main  features,  it 
^vas  enacted  that  the   proceedings  under  the 
statute  should  conform,  as  near  as  might  bp, 
to  proceedings  in  admiralty  or  revenue  cases; 
and,  foreseeing  also  that  in  some  respects  they 
could  not  be  strictly  so  conformed,  the  statute 
authorized  the  courts   to   make   such   orders, 
establish  such  forms  of  decrees  and  sale^  and  pub"   loo  ot  not 
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at  least  by  some  form  of  written  assignment, 
placing  the  shares  within  the  power  of  the 
pledgee. 

Here  nothing  of  the  kird  was  done.  The 
only  act  or  writing  appertaining  to  the  trans- 
action, was  the  execution  of  the  power  of  at- 
torney by  Culver,  not  to  the  bank,  or  to  any 
agent  of  the  bank,  as  such;  but  to  one  Thomas 
S.  Stanfield,  as  his — Culver's— own  agent,  and 
attorney  in  fact.  Hiis  was  but  a  private 
transaction  between  himself  and  his  own  agent. 

There  is  only  one  condition  upon  which  a 
bank  may  purchase  or  hold  its  own  shares; 
and  that  is,  where  it  is  necessary  to  do  so  in 
order  to  prevent  loss  on  a  debt  previously  con- 
tracted in  good  faith.  In  such  case  the  avail- 
able capital  of  the  bank  being,  to  that  extent, 
already  lost  and  imperiled,  the  bank,  for  the 
protection  of  its  own  shareholders,  may  take 
the  stock  in  payment. 

In  this  case  the  bank  by  by-law  and  by  the 
form  of  certificate  adopted,  ma('e  its  stock  cer- 
tificates as  nearly  of  the  character  of  negotia- 
ble paper  as  it  was  prac'icable  to  make  them. 
The  eertificates  show  that  the  stock  was  trans- 
ferable on  the  books  of  the  bank,  but  that  it 
was  transferable  only  on  the  surrender  of  the 
certificates. 

The  appellees  were  fully  justified  in  actirg 
on  the  hypothesis  that  Culver  had  previously 
aeqnired  the  shares,  for  the  certificates  ex- 
pressly certified  that  he  owned  them.  Ani  it 
was  not  even  necessary  for  the  protection  of 
their  rights  that  they  should  give  notice  to  the 
bank,  for  by  its  own  rules  Culver  could  not 
transfer  in  the  absence  of  the  certificates,  and 
these  were  in  their  own  possession. 

The  precise  point  we  are  now  submitting 
came  under  judgment  in  the  court  of  appeals 
of  New  York,  in  The  N.  T,  d  N.  JI.  R,  Co.  ▼. 
Btikuyler,  34  N.  Y.  30. 

The  same  question  was  considered  in  the  su- 
preme court  of  Connecticut,  in  the  case  of  The 
Bridgeport  Bh.  v.  V.  Y,  d  N,  H.  R.  Co.  30 
Conn.  270. 

If  that  15th  by-law  could  have  the  me^n'ng 
impated  to  it,  it  is  still  subject  to  the  obj  c- 
tions  taken  to  the  first  plea  founded  on  sec- 
tion 35  of  the  act  of  1864.  If  that  section  pro- 
hibits all  loans  or  discounts  by  a  national 
bank,  on  the  security  of  its  own  shades,  i*^  is 
no  more  competent  to  create  the  l:en  by  by- 
law than  by  particular  agreement. 

A  by-law  creating  a  lien  must,  in  fact,  rest 
OB  agreement.  It  is  founded  on  consent  of  ex- 
isting stockholders,  and  bv  which  subsequent 
ones  are  bound.  It  is  the  thing  itself,  and  not 
anv  particular  mode  of  doing  it,  that  is  pro- 
hibited. 

Mr.  Justice  I>awia  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  commenced  this  suit 
in  the  court  below,  to  obtain  necuniarv  satis- 
faction for  the  refusal  of  the  Naticnnl  Bank  of 
^th  Bend  to  permit  the  transfer  of  certain 
871*]  shares  of  stock  *on  its  books  to  them, 
00  the  ground  that  the  law  imposed  the  duty 
OB  the  corporation  to  allow  the  t-^nn  fer.  and 
nifed  an  implied  promipe  in  their  favor,  that 
the  duty  should  be  performed.  Th?  cape  stated 
by  the  declaration  is  this:  On  the  Sth  day  of 
11  Wall. 


July,  1865,  the  bank  issued  two  certificat  s  of 
stock  to  Charles  V.  Culver,  which  declared 
that  he  was  entitled  to  150  shares  in  the  capi- 
tal stock  of  the  institution,  and  that  these 
shares  were  transferable  on  the  books  of  thii 
bank,  in  person  or  by  attorney,  only  on  the 
surrender  of  the  certificate.  This  limita  ion 
on  the  power  of  transfer  was  in  conformity 
with  the  terms  of  a  by-law  on  the  subject. 
On  the  29th  of  January,  1866,  Lanier  and 
Handy  purchased  138  shares  of  this  stock 
from  Culver  for  value,  and  obtained  from  him 
the  stock  certificates  regularly  assigned,  with 
the  usual  powers  of  attorney  to  transfer  the 
stock,  of  which  transaction  the  Bank  was  noti- 
fied on  the  31st  day  of  the  same  mcn'li  of 
January.  This  purchase  was  no  folio  ed  up 
by  an  immediate  request  for  the  transfer  of 
the  stock,  but  in  the  month  of  January.  1868, 
this  request  was  res^ularly  made  and  refused. 
The  bank,  in  justification  of  its  conduct,  in- 
terposes three  pleas  in  bar,  which  ret  up  two 
distinct  defenses.  The  first  and  third  pie  is 
justify  the  refusal  on  the  ground  that,  at  the 
time  the  stock  was  taken  by  Culver,  he  had 
pledged  it  as  a  security  for  such  deposits  as 
the  bank  might,  from  time  to  time,  make  with 
the  house  of  Culver,  Penn  &  Co.,  of  New  York, 
of  which  he  was  a  member;  and  that  to  make 
the  pledge  more  effectual  by  power  of  attorney 
regularly  executed,  he  authorized  his  attorn^ 
in  fact  to  sell  and  transfer  the  stock,  in  case 
the  bank  conceived  it  to  be  necessary,  and  ap- 
ply the  proceeds  to  liquidate  any  balance  due 
the  bank  from  Culver,  Penn  &  Co.;  ani  that 
fifty  shares  had  actually  b^n  sold,  in  pursu* 
ance  of  this  agreement,  and  the  proceeds  ap- 
plied before  Culver  assigned  the  stoc'c  certifi- 
cates to  the  defendants  in  error;  and  tho  re- 
maining shares  had  been  sold  before  the  bmlc 
had  notice  that  they  were  assigned.  Th^  sec- 
ond plea  asserts  the  right  of  the  bank  inde- 
pendently of  this  special  agreement,  to  hold  the 
stock  in  question  until  Culver  had  discharged 
his  liabilities  to  it,  by  virtue  of  the  provisions 
of  the  act  of  Congress,  under  which  it  was  or- 
ganized, and  which  were  incorporated  into  a 
by-law  of  the  institution. 

It  is  unnecessary  to  decide  whether  the  first 
and  third  pleas  would  answer  the  declaration, 
if  the  transaction  pleaded  were  lawful,  be- 
cause the  directors  of  the  bank  wee  forbMdcn 
by  law  from  dealing  with  Culver  in  t*^e  man- 
ner they  did.  At  the  time  this  proceeding  took 
place  the  currency  act  of  1863  had  bee  \  super- 
seded by  the  act  of  June  3,  1864,  which  ev- 
pressly  repealed  the  former  act.  See  §  52.  13 
Stat,  at  L.  p.  118.  It  is,  therefore,  by  the  pro- 
visions of  the  latter  act  tbat  the  conduct  of 
banking  associations  must  oe  governed,  wheth- 
er they  were  organized  before  or  after  it  be- 
came a  law.  And  in  looking  into  this  act,  see 
§  35,  13  Stat,  at  L.  p.  110,  we  find  these  asso- 
ciations expressly  prohibited  from  making  any 
loan  or  discoimt  on  the  security  of  the  Aares 
of  their  own  capital  stock.  And  so  marked  is 
the  policy  of  Congress  on  this  subject,  that  it 
does  not  allow  a  bank  to  become  the  purchaser 
or  holder  of  its  shares  at  all,  unless  absolutely 
necessary  to  prevent  loss  on  a  debt  previously 
contracted  in  good  faith,  and  not  ttien  for  a 
longer  period  than  six  months.  It  is  easy  to 
see,  that  if  the  power  were  given  to  a  bank  to 
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they  generally  answer  as  an  explanation  for  the 
absence  of  all  matters  in  the  record,  which  are 
required  to  be  taken  before  the  judgment  can 
be  lawfully  entered.  As  the  presumptions  are 
indulged  to  supply  the  absence  of  averments  of 
tho  particular  facts  presumed,  they  cease  to  be 
received  when  the  contrary  of  the  particular 
supposed  facts  appears.  Thus,  when  a  record 
of  a  judgment,  rendered  in  an  action  at  law 
351*]  upon  an  issue  joined  between  *the  par- 
ties, is  produced,  in  which  no  verdict  of  a  jury 
or  finding  of  the  court  appears,  upon  the  ex- 
istence of  which  alone  the  judgment  could  be 
entered,  it  will  be  presumed  that  such  verdict 
or  finding  was  had.  But,  on  the  other  hand,  if 
it  affirmatively  appear  in  the  record  that  no 
such  proceeding  was  had,  the  judgment  may  be 
attacked  as  having  been  rendered  without  au- 
thority. It  is  of  no  avail,  then,  to  invoke  the 
doctrine  that  a  judgment  cannot  be  collaterally 
assailed.  The  doctrine  does  not  apply  to  a  case 
of  this  kind,  for  the  record  itself  establishes  the 
invalidity  of  the  judqrment  produced. 

The  objections  which  I  make  to  the  decree, 
upon  which  the  defendant  asserts  title,  go  to 
the  jurisdiction  of  the  court  over  the  property 
condemned,  to  its  jurisdiction  to  enter  the  de- 
cree rendered,  and  to  the  validity  of  the  act  of 
July  17th,  1862.  Similar  objections  were 
taken  by  me  in  a  dissenting  opinion  to  the  de- 
cree in  the  case  of  Miller  v.  U.  8.  ante,  136, 
recently  decided,  but  the  importance  I  attach 
to  them  justifies  their  further  elucidation. 

First,  a*8  to  the  jurisdiction  of  the  court  over 
the  property.  The  executive  seizure  of  the 
property  required  by  the  act  of  Congress  is 
preliminary  to  the  commencement  of  judicial 
proceedings  for  its  forfeiture.  "After  the  same 
shall  have  been  seized"  says  the  statute,  "pro- 
ceedings shall  be  instituted."  Now,  when  the 
executive  seizure  in  this  case  was  made,  what 
was  the  condition  of  the  property  before  judicial 
proceedings  were  taken  ?  Was  it  in  the  custody 
of  the  court?  Clearly  not.  As  yet  the  court 
had  nothing  to  do  with  it — ^no  more  than,  be- 
fore suit,  it  has  to  do  with  a  vessel  seized  by 
the  collector  for  a  violation  of  the  revenue  laws, 
or  brought  into  port  by  a  prize  crew  for  an  at- 
tempted breach  of  blockade.  The  fact  that  the 
marshal  was  employed  as  the  agent  of  the  Pres- 
ident in  making  the  seizure,  did  not  change  the 
position  of  the  property.  The  President  might 
have  selected  any  other  person  as  his  agent  with 
the  same  result.  He  might,  at  this  st^e,  have 
released  the  property  from  seizure  upon  his 
own  volition,  without  interfering  with  the  au- 
thority of  or  coming  in  collision  with  the  court. 
352*]  As  yet  *no  relations  were  established  be- 
tween the  court  and  the  property  seized.  What- 
ever the  marslial,  in  making  the  preliminary 
seizure,  may  have  said  to  the  occupants  of  the 
premises  seized,  or  whatever  notice  he  may 
have  given  to  them,  whether  it  was  that  he  held 
the  property  subject  to  the  directions  of  the 
President,  or  to  the  order  of  the  district  court 
or  district  attorney,  in  nowise  affected  the  con- 
dition of  the  property,  or  created  any  relation 
between  it  and  the  court.  The  existence  of  any 
such  relation  did  not  depend  upon  the  declara- 
tion of  that  officer,  who  as  yet  was  not  acting 
imder  any  judicial  process. 

The  next  proceeding  was  the  filing  of  the  libel 
of  information :  but  that  did  not  change  the  re- 
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lation  between  the  court  and  the  property.  The 
libel  was  the  foundation  for  the  issue  of  the 
process  of  the  court  to  bring  the  property 
within  its  custody;  but,  of  itself,  without  such 
process,  it  workcKi  no  change  in  the  condition 
of  things.  When  was  it  ever  pretended  that 
the  mere  filing  of  a  libel,  without  the  issue  of 
process,  brought  person  or  thing  into  the  cus- 
tody of  the  court?  When  the  libel  was  filed 
process  was  ordered,  and  process  was  issued, 
commanding  the  marshal  to  attach  the  property 
and  detain  the  same  in  his  custody.  By  at- 
tachment under  this  judicial  process,  had  it 
been  made,  the  court  would  have  acquired  juris- 
diction over  the  property,  for  it  is  by  seizure 
under  judicial  process,  and  that  alone^  that  the 
court  takes  the  res  into  its  custody.  But  the 
process  thus  issued  was  never  served,  and  the 
jurisdiction  of  the  court  over  the  property 
rested  upon  the  preliminary  seizure  alone. 
And  yet  we  are  told  by  the  majority  of  the 
court  that  the  objection  that  this  preliminary 
seizure  was  insufficient  to  give  the  requisite  ju- 
risdiction, and  that  a  new  seizure,  under  judicial 
process,  was  necessary,  is  a, very  narrow  and  un- 
substantial objection.  I  answer,  that  no  objec- 
tion is  narrow  or  imsubstantial  \^hich  goes  to 
the  jurisdiction  of  the  court  to  forfeit  the  prop- 
erty of  a  citizen  upon  ea>  parte  proceedings, 
without  a  hearing,  for  alleged  public  offenses  of 
which  he  is  assumed  to  be  guilty,  because  be 
did  not  appear  to  a  citation,  which  the  law  pro- 
hibited from  being  commimicated  *to  [*353 
him.  This  court  has  repeatedly  dismissed  writs 
of  error  because  tested  by  a  wrong  officer,  or 
made  returnable  on  a  day  other  than  the  first 
day  of  the  term,  or  because  they  did  not  em- 
brace all  the  parties  to  the  record ;  and  when  it 
has  been  urged  that  the  objections  taken  to 
them  were  extremely  narrow  and  unsubstantial, 
the  answer  has  been  that  nothing  could  be 
treated  as  narrow  and  unsubstantial,  and  for 
that  reason  disregarded,  which  was  prescribed 
by  law  as  the  mode  of  exercising  the  appellate 
jurisdiction  of  the  court.  So  here,  nothing  can 
justly  be  considered  as  either  narrow  or  unsub- 
stantial which  is  required  by  law  to  give  juris- 
diction to  a  court  to  enforce  penal  s^tutes,  in 
the  absence  of  the  alleged  offenders  against 
their  provisions. 

Second,  as  to  the  jurisdiction  of  the  court 
to  render  the  decree  in  the  confiscation  case. 
The  act  of  Congress,  as  already  stated,  is  high- 
ly penal  in  its  consequences,  and  by  all  estab- 
lished canons  of  interpretation  should  be  strict- 
ly construed.  Kent,  Com.  376.  Its  every  re- 
quirement should  be  rigidly  exacted.  What, 
then,  are  its  requirements?  It  declares  that 
the  proceedings  instituted  for  the  condemna- 
tion of  the  property  seized  shall  conform  as 
nearly  as  may  be  to  proceedings  in  admiralty 
or  revenue  cases,  and  if  the  property  shall  be 
found  to  have  belonged  to  a  person  engaged  in 
the  rebellion,  or  who  has  given  aid  and  comfort 
thereto,  the  same  shall  be  condemned. 

As  the  proceedings  in  the  case  upon  which 
the  defendant  relies  related  to  land,  they  should 
have  conformed,  according  to  those  provisions, 
as  nearly  as  practicable  to  proceedings  in  rev- 
enue cases.  Now,  the  statute  of  1789  pre- 
scribes the  proceedings  in  these  cases,  and  de- 
clares that  after  default  is  made  in  one  of  them, 
"the  court  shall  proceed  to  hear  and  determine 
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the  cauBe  according  to  law/'  a  clause  which  has 
been  judicially  held,  and  in  my  opinion  cor- 
rectly held,  to  make  it  imperative  upon  the 
court  that  there  shall  be  some  hearing  before  a 
decree  of  forfeiture  is*  rendered,  and  "the 
354*]  *oourt  will  require,"  says  Mr.  Justice 
Nprajjue.  in  sucli  cases,  "the  prosecutor  to  intro- 
duce full  proof  of  the  allegations  in  the  libel 
whenever  the  circumstances  shall  made  it  rea- 
sonable."    U.  8.  y.  Lion,  1  Sprague,  400. 

If  we  consider  the  provision  of  the  law  ol 
1789,  and  the  provision  of  the  act  of  1862,  foi 
a  finding,  it  seems  impossible  to  escape  the 
conclusion  that  a  finding  upon  hearing  is  an 
essential  prerequisite  to  any  decree  of  forfeit- 
urs  in  these  confiscation  cases.  The  authority 
to  render  the  decree  is  in  express  terms  made 
conditional  upon  a  particular  fact  beine  found. 
If  the  fact  designated  be  found,  says  the  stat- 
ute, the  proper^  shall  be  condemned,  which  is 
equivalent  to  declaring  that  if  such  fact  be  not 
found,  no  condemnation  shall  be  decreed.  As 
the  record  produced  in  the  case,  upon  which  the 
defendant  relies,  shows  that  no  hearing  was 
had  and  no  finding  was  made,  the  decree  of  for- 
feiture rendered  tnerein  appears  to  me  to  be  an 
act  of  judicial  usurpation. 

Third,  as  to  the  validity  of  the  clauses  of  the 
act  of  1862,  providing  for  the  seizure  and  con- 
fiscation of  tne  property  of  rebels.    This  point 
I  have  already  considered  at  length  in  the  dis- 
senting opinion  in  Miller  v.  U.  §.,  and  I  shall 
only  add  a  few  words.     In  that  dissenting  opin- 
ion I  expressly  stated  that  it  had  been  held 
that  when  the  late  Rebellion  assumed  the  pro- 
portions of  a  territorial  civil  war,  the  inhabi- 
tants of  the  Confederate  States  and  the  inhabi- 
tants of  the  loyal  states  became  reciprocally 
enemies  to  each  other,  and  that  the  inhabitants 
of  the  Confederate  States  engaged  in  the  Rebel- 
lion, or  giving  aid  and  comfort  thereto,  were 
at  the  same  time  amenable  to  the  mimicipal 
law  as  rebels,  and  that  the  correctness  of  this 
determination  was  not  disputed ;  that  the  ques- 
tion was,  not  as  to  the  right  of  Congress  to 
adopt  either  of  these  cburses,  but  what  course 
had  Congress,   by   its   legislation,   authorized. 
It  is  indisputable  that  whatever  Congress  may 
authorize  fo  be  done,  by  the  law  of  nations,  in 
the  prosecution  of  war  against  an  independent 
nation,  it  may  authorize  to  be  done  when  en- 
355*]  gaged  in  the  prosecution  *of  a  territo- 
rial dvil  war  against  the  domestic  enemies  of 
the  United  States.     I  contend    only   that   the 
limitations  which  the  law  of  nations  has  im- 
posed in  the  conduct  of  war  between  independ- 
ent nations  should  apply  and  govern  the  Unit- 
ed States  in  whatever  war  they  may  prosecute. 
I  do  not  doubt,  and  have  never  doubted  for  a 
moment,  that  the  United  States  possess  all  the 
power  necessary  to  suppress  all  insurrections, 
however  formidable,  and  to  make  their  author- 
ity respected  and  obeyed  throughout  the  limits 
of  the  Republic.     But  this  recognition  of  the 
power  of  the  government  cannot  be  permitted 
to  preclude    a    comparison    of   all    legislation 
adopted  to  uphold  its  authority  with  the  Con- 
stitution.    And  in  so  comparing  the  act  of  July 
17,  1862,  I  am  unable  to  find  in  that  great  in- 
fftmnient  any  sanction  for  the  clauses  in  the 
act  providing  for  the  seizure  and  confiscation 
of  the  property  of  persons  charged  with  partic- 
ular criminal  acta.     I  do  not  find  it  in  the  wai 
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powers  of  the  government,  for  they  sanction  only 
the  confiscation  of  the  property  of  public  ene- 
mies. I  do  not  find  it  m  tne  municipal  power 
of  the  government  to  legislate  for  the  pimish- 
ment  of  crimes,  for  that  is  subject  to  limita- 
tions which  secure  to  the  accused  a  trial  by  a 
jury  of  his  peers  and  the  right  to  be  confronted 
with  the  witnesses  against  him. 

It  is  true,  as  already  stated,  that  enemies 
participating  in  the  Rebellion,  or  giving  aid  and 
comfort  thereto,  might  have  been  treated  as 
rebels  and  held  amenable  to  the  inunicipal  law. 
Yet  the  terms  "enemies"  and  "rebels"  are  not 
synonymous,  even  though  the  Rebellion  at- 
tained the  proportions  of  a  territorial  civil  war. 
A  permanent  resident  of  the  Confederacy  was 
an  enemy,  although  he  may  always  have  op- 
posed the  Rebellion  and  remained  loyal  in  his 
feeling  and  action  to  the  national  government. 
His  position  as  an  enemy  was  determined  by 
his  residence,  and  had  nothing  to  do  with  his 
personal  disposition  or  conduct.  But  he  was 
not  a  rebel,  and  could  not  have  been  prosecuted 
as  such  unless  he  was  personally  guilty  of  trea- 
sonable acts. 

Congress  well  tmderstood  the  distinction  be- 
tween  enemies  and  rebels,  and  we  are  not  justi- 
fied  in  supposin£[.  that  it  intended  *to  [*350 
disregard  this  distinction  in  its  legislation, 
even  were  that  practicable,  as  it  was  not. 

My  conclusion  is  that  the  judgment  of  the 
court  below  was  erroneous,  and  should  be  re- 
versed. 

I  am  authorized  to  say  that  Mr.  Justice 
Clifford  concurs  with  me  in  this  opinion. 


JOHN  H.  HARRINGTON,  Claimant  of  One 
Himdred  Twenty-four  Barrels  of  Distilled 
Spirits,  Plff,  in  Err,, 

V, 

UNITED  STATES, 
and 
JOSEPH  A.  BOYDEN,  Claimant  of  One  Hun- 
dred Fifty-four  Barrels  of  Distilled  Spirits, 
Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  "The  Distilled  Spirits/*  11  Wall.  856- 

369.) 

Ooods  fraudulently  removed  from  "bonded  ware^ 
house  are  liable  to  forfeiture — repeal  of  stat- 
ute by  implication — knowledge  of  agent,  ef- 
fect of,  on  principal — confidential  information 
of  agent  does  not  affect  principal— goods 
mixed  vnth  others — effect  of,  on  forfeiture, 

^1.  The  acceptance  by  the  collector  of  a  false 
and  fraudulent  bond,  given  for  the  removal  of  dis- 
tilled spirits  from  a  nonded  warehouse,  will  not 
prevent  a  forfeiture  of  such  spirits  under  the  45th 
section  of  the  internal  revenue  act  of  July  13,  1866, 
which  forfeits  "distilled  spirits  found  elsewhere 
than  in  a  bonded  warehouse,  not  having  been  re- 
moved therefrom  according  to  law." 

2.  The  removal  will  be  illegal,  if  effected  bj 
means  of  a  false  and  fraudulent  bond. 

3.  The  48th  section  of  the  internal  revenue  act 
of  June  30,  1864.  as  amended  by  the  act  of  1866, 
which  forfeits  all  goods,  wares,  merchandise,  arti- 
cles, or  objects,  if  found  in  possession  of  any  per- 
son in  fraud  of  the  Internal  revenue  laws,  etc.,  is 
applicable  to  distilled  spirits,  notwithstanding  the 
forfeiture  of  spirits  is  provided  for  in  a  distinct 
series  of  sections  relating  thereto,  in  the  same  law 
or  in  the  supplementary  law. 

4.  All  the  sections  can  stand  together ;  and  where 
that  is  the  case,  one  does  not  repeal  or  supersede 
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the  other,  aa  repeals  by  implication  are  not  fa- 
vored 

5.  The  rule  that  notice  to  the  agent  is  notice  to 
the  principal,  applies  not  only  to  knowledge  ac- 
quired by  the  agent  in  the  particular  transaction, 
but  to  knowledge  acquired  by  him  in  a  prior  trans- 
action and  present  to  his  mind  at  the  time  he  Is 
acting  as  such  agent;  provided  it  be  of  such  a 
character  as  he  may  communicate  to  his  principal, 
without  breach  of  professional  confidence. 

6.  Where  distilled  spirits,  forfeited  to  the  United 
States,  are  mixed  with  other  distilled  spirits  belong- 
ing to  the  same  person  (ignorant  of  the  forfeiture) 
they  are  not  lost  to  the  government  by  such  mix- 
ture, either  on  principle  of  confusion  of  goods  or 
transmutation  of  species,  even  though  subsequently 
nm  through  leaches  for  the  purpose  of  rectifica- 
tion. The  government  will  be  entitled  to  its  pro- 
portion of  the  result. 

[No8.  124,  125.] 
Argued  Mar.  28,  1871.    Decided  Apr.  10,  1877. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Each  of  these  cases  arose  upon  an  informa- 
tion filed  in  the  district  court  of  the  United 
States  for  the  district  of  Massachusetts,  for 
the  forfeiture  of  a  certain  quantity  of  distilled 
spirits.  A  decree  having  been  entered  for 
such  forfeiture,  the  claimants  sued  out  a  writ 
of  error  to  the  circuit  court,  by  which  the  de- 
cree was  affirmed;  whereupon,  the  claimants 
sued  out  a  writ  of  error  to  this  court. 

The  case  is  fullv  stated  by  the  court. 

Mr.  B.  M.  Morse,  Jr.,  for  plaintiffs  In 
error: 

The  principal  is  not  affected  by  the  knowl- 
edge of  the  agent,  unless  the  knowledge  is  ac- 
quired bv  the  agent  while  in  the  employ  of  the 
principal,  and  in  the  course  of  the  very  trans- 
action in  which  he  is  employed. 

This  doctrine  was  laid  down  in  1729,  in  Fitz- 
gerald  v.  Fauconberge,  Fiizg.  211. 

In  Lowther  v.  Carlton,  2  Atk.  242,  Lord  Oh. 
J.  Hardwicke  said:  ''If  a  counsel  or  attorney 
is  employed  to  look  over  a  title,  and  if  by  some 
other  transaction,  foreign  to  the  business  in 
hand,  has  notice,  this  shall  not  affect  the  pur- 
chaser." 

The  doctrine  was  reaffirmed  by  the  same 
judge  in  Warrick  v.  Warrick,  3  Atk.  294,  and 
m  Worsley  v.  Scarborough,  lb.  392;  by  Lord 
Erskine,  in  Hiem  v.  Mill,  13  Ves.  120,  and  by 
Lord  Eldon,  in  Mountford  v.  Scott,  3  Madd.  34. 

In  Kennedy  v.  Oreen,  3  Myl.  &  K.  699,  Lord 
Brougham  held  that  a  client  was  not  to  be  held 
cognizant  of  a  fraud,  although  his  solicitor  was 
the  contriver  and  actor  in  the  same,  because  the 
solicitor's  knowledge  was  not  obtained  in  the 
course  of  his  employment  for  that  client. 

See  also  Wilde  v.  Gibson,  1  H.  of  L.  Cas.  605. 

In  the  United  States  the  weight  of  authority 
is  in  support  of  the  same  doctrine. 

Bk.  V.  Payne,  26  Conn.  444;  Bk.  v.  Dame,  2 
Hill,  461 ;  tf.  y.  Cent.  Ins.  Co.  v.  NaVl  Prot. 
Ins.  Co.  20  Barb.  468;  Brown  v.  Montgomery ^ 
20  N.  Y.  287;  Jackson  v.  Sharp,  9  Johns.  163; 
Hood  V.  Fahnestock,  8  Watts,  489;  Bracken  v. 
Miller,  4  Watts  &  S.  Ill ;  Winchester  v.  R.  Co. 
4  Md.  231 ;  Ins.  Co.  v.  Shriver,  3  Md.  Ch.  381 ; 
Willis  V.  Vallette.  4  Met.  (Ky.)  186;  Keenan 
V.  Ins.  Co.  12  la.  126;  Bierce  v.  Red  Bluff  Ho- 
tel Co.  31  Cal.  160. 

In  England,  however,  it  has  been  held  that, 
when  one  transaction  is  clearly  followed  by  and 
connected  with  another,  or  when  it  is  clear  that 
p  previous  transaction  is  present  to  the  mind  ol 
168 


the  agent  when  engaged  in  another  transaction* 
there  is  no  ground  for  the  distinction  by  whicfi 
the  rule,  that  notice  to  the  agent  is  notice  to 
the  principal,  had  been  restricted  to  the  same 
transaction. 

Hargreaves  t.  Rothtoell,  1  Keen,  168;  Lene- 
han  V.  McCabe,  2  Ir.  Eq.  342;  FuUer  v.  Bennett, 
2  Hare,  394;  Dresser  v.  Norwood,  17  C.  B.  (N. 
S.)   466. 

But  this  relaxation  of  the  rule  has  not  gen- 
erallv  obtained  in  the  United  States. 

Whether  a  person  had  knowledge  of  certain 
facts  is  purely  a  question  of  fact,  to  be  deter- 
mined by  a  jury  under  proper  instructions,  and 
it  should  not  be  laid  down  as  a  conclusive  pre- 
sumption of  law  that  he  had,  because  his  agent, 
before  he  became  his  agent,  had  it. 

But  even  if  the  court  should  adopt  the  modi- 
fication of  the  rule  as  stated  in  Hargreaves  v. 
Rothwell,  and  Dresser  v.  Norwood,  and  ap- 
proved by  the  learned  judge  in  the  circuit  court, 
yet  instruction  of  the  learned  district  judge  was 
clearly  wrong,  as  he  failed  to  give  the  qualifi- 
cation which  is  held  in  those  cases  to  be  essen- 
tial to  affect  the  principal  with  the  prior  knowl- 
edge of  his  agent,  to  wit:  that  it  must  appear 
that  the  previous  transaction  is  present  to  the 
mind  of  the  agent  when  engaged  in  another 
transaction,  or  that  one  transa^ion  is  clearly- 
followed  by  and  connected  with  another,  so  that 
that  fact  may  be  necessarily  inferred. 

The  fourth  instruction  prayed  for  applies  to 
the  case  of  both  claimants. 

The  prayer  was  as  follows:  "That  if  a  por- 
tion of  the  spirits  proved  in  this  case  not  to 
have  paid  a  tax,  had  passed  through  the  recti- 
fiers in  which  there  were  other  spirits,  and  so 
become  mixed  with  them,  no  portion  of  the 
spirits  when  rectified  would  be  liable  to  forfeit- 
ure." 

Both  the  prayer  for  instructions,  and  the  in> 
struction  of  the  presiding  judge  in  the  district 
court,  assumed  that  the  spirits  were  mixed  with 
other  spirits  in  the  rectifiers,  so  that  they  could 
not  be  distinguished. 

The  presiding  judge  in  the  district  court  laid 
down  two  rules  to  the  jury: 

1.  That  if  the  spirits  were  mixed  with  other 
spirits,  with  knowledge  of  the  fraud  committed, 
for  the  purpose  of  destroying  their  id<?ntity,  and 
were  so  mixed  that  they  could  not  be  distin- 
guished and  identified,  then  the  entire  quantity 
was  forfeited  to  the  United  States. 

2.  That  if  the  mixture  was.  innocently  made» 
the  government  was  entitled  to  a  fair  propor- 
tion of  the  mixture. 

Both  of  these  rules,  it  is  submitted,  were  in- 
correct. 

There  is  no  more  odious  system  of  penalties 
than  the  forfeiture  of  property,  even  when  the 
express  terms  of  the  statute  compel  it ;  and  yet 
here  it  is  proposed  to  go  beyona  the  language 
of  the*  statute  and  forfeit  property  which  has  in 
no  way  offended  against  the  law. 

There  is  absolutely  nothing  in  the  charge  to 
instruct  the  jury  at  all,  on  the  basis  on  which 
they  were  to  estimate  the  fair  proportion  to 
which  the  government  was  entitled.  They 
were  left  to  estimate  in  such  way  as  seemed 
proper  to  them.  And  it  is  submitted,  that  even 
assuming  the  correctness  of  .the  general  propo- 
sition of  the  court,  there  was  still  a  want  of 
definiteness  and  exactness  in  the  instruction. 

78  XI.  8. 


1S7(1 


Habbington  v.  United  States.    Botden  v.  United  bTATES. 


35^350 


The  doctrine  of  confusion  of  goods,  as  stated 
either  in  the  civil  or  the  common  law,  has  no 
Application  in  a  proceeding  for  forfeiture  un- 
der a  criminal  statute. 

^Tenal  statutes  are  to  be  construed  strictly, 
and  cases  within  the  like  mischief  are  not  to  be 
drawn  within  a  clause  inclosing  a  prohibition 
or  a  forfeiture,  unless  the  words  clearly  com- 
prehend the  case." 

Story,  J.,  in  The  Harriet,  1  Story,  266;  E.  P. 
Smith,  on  Stat,  and  Const.  Law,  723-726;  see 
alM,  Dwar.  Stat.  636-637,  and  the  following 
cases  there  cited: 

Wame  v.  Varley,  6  T.  R.  443;  R,  v.  Handy, 
6  T.  R.  286 ;  Martin  v.  Ford,  6  T.  R.  101. 

The  difficulty  with  the  argument  for  the  gov- 
ernment on  this  point  is  that  it  seeks  to  extend 
the  provisions  of  the  statute  to  other  goods  than 
those  in  terms  described.  It  alleges  that  cer- 
tain spirits,  describing  them  in  their  informa- 
tion, have  not  paid  the  tax,  and  are  liable  to 
forfeiture.  The  evidence  offered  in  support  of 
this  charse  is,  that  the  spirits  seized  are  not  the 
tame  as  tnose  described  m  the  information.  It 
then  seeks  to  condemn  the  spirits  seized,  not  be- 
cause they  are  liable  to  forfeiture,  by  the  terms 
of  the  mA,  but  because  some  of  their  original 
ingredients,  where  identity  is  lost^  were  so  lia- 
ble. The  ease  may  be  within  the  mischief  of 
the  statute,  but  is  dearly  not  covered  by  the 
terms,  at  least  not  by  the  terms  of  the  section 
nnder  which  this  information  is  drawn. 

The  statute  authorizes  the  government,  in 
ease  of  the  noDpayment  of  the  taxes,  either  to 
proeeed  against  them  for  forfeiture,  or  to  sell 
them  for  nonpayment  of  the  taxes,  and  apply 
the  proceeds  of  the  sale  to  the  payment  of  the 
taxes. 

When  ^oods  are  liable  to  forfeiture  under  a 
statute  giving  no  other  remedy  to  the  govern- 
ment, the  title  of  the  government  vests  where 
the  oflTense  subjecting  them  to  forfeiture  is  com- 
mitted. 

But  whether  they  are  liable  to  forfeiture  or 
not,  at  the  option  of  the  government,  no  title 
c«n  vest  until  that  option  has  been  exercised. 
In  this  case  it  was  not  done  until  after  the  in- 
formation was  filed.  Therefore,  at  the  time  the 
nurture  was  made,  the  government  had  no  title 
to  any  part  of  the  spirits.  The  claimants 
mixed  different  spirits,  all  of  which  belonged 
to  them,  and  there  is  no  room  for  the  applica- 
tion of  the  doctrine  of  confusion,  which  assumes 
that  at  the  time  of  the  mixture,  part  of  thie  in- 
fredients  belonged  to  one  person  and  part  to 
another. 

If  the  title  of  the  government  vested  when 
the  offense  was  committed,  the  government  may 
•«ese  a  tax  on  its  own  property  and  distraint  it. 
See  Catdtoell  v.  V.  S.  S  How.  366. 
^gorg.  Amos  T,  Akerman^  Atty.  Oen.,  O.  H. 
Ml,  A»st.  Atty.  Gen.,  and  B.  H.  Bristow» 
^lidicT  Gen,  for  defendant  in  error: 

TTie  instructions  with  regard  to  the  intermix- 
ture of  the  seized  spirits  with  others  were  suffi- 
a«tly  favorable  to  the  claimants.  The  law  on 
this  subject,  as  stated  by  Chancellor  Kent,  is 
as  follows: 

"With  respect  to  the  state  of  a  confusion  of 
ffoods,  where  those  of  two  persons  are  so  inter- 
mixed that  they  can  no  longer  be  distinguished, 
^•di  of  them  has  an  equal  interest,  in  the  siib- 
j^  as  tenants  In  common,  if  the  intermixture 
11  Wall. 


was  by  consent.  But  if  it  was  wilfully  made, 
without  mutual  consent,  then  the  civil  law  gave 
the  whole  to  him  who  made  the  intermixtures, 
and  compelled  him  to  make  satisfaction  in  dam- 
ages to  the  other  party  for  what  he  had  lost. 
The  common  law  gave  the  entire  property,  with- 
out any  account,  to  him  whose  property  was 
originally  invaded  and  its  distinct  character 
destroyed." 

2  Kent,  Com.  (6th  ed.)  364;  Willard  v.  Rioe, 
11  Met.  493;  see  U.  8,  v.  Fifty -six  Barrels  of 
Whisky,  4  Int.  Rev.  Rec.  106,  108. 

The  character  of  the  property  was  not 
changed. 

See  Gushing  v.  Breed,  14  Allen,  376. 

This  is,  undoubtedly,  in  one  sense,  a  penal 
statute,  but  it  is  not  a  statute  which,  therefore, 
is  to  be  strictly  construed — a  point  too  often 
decided  to  be  now  open  in  this  court. 

Taylor  v.  V.  8.  3  How.  197,  210;  Cliquofs 
Champagne,  3  Wall.  114,  18  L.  ed.  116;  Fenner- 
stein's  Champagne,  3  Wall.  146,  18  L.  ed.  121; 
U.  8.  V.  Hodson,  10  Wall.  396,  19  L.  ed.  937. 

In  mercantile  transactions,  and  in  other  cases 
of  the  purchase  and  sale  of  personal  property, 
the  knowledge  of  the  agent  is  knowledge  of  the 
principal. 

Sm.  Merc.  L.  176,  176;  Dresser  v.  "Norwood, 
17  C.  B.  N.  S.  481. 

See,  likewise,  authorities  cited  by  Mr.  Justice 
Clifford,  10  Int.  Rev.  Rec.  166. 

Those  cases  which  deny  that  a  principal  can 
be  held  responsible  for  knowledge  of  his  agent, 
are  mostly  cases  of  the  relations  of  solicitor 
and  client,  and  refer  to  matters  of  titles  to  real 
estate.  The  question  involved  therein  seems  tt> 
have  been:  how  far  knowledge  in  the  agent,  of 
facts  which  would  charge  him  with  a  trust  in 
favor  of  third  parties,  can  bind  an  innocent 
party. 

Loijother  v.  Carlton,  2  Atk.  242;  Warrick  v. 
Warrick,  3  Atk.  294;  Mountford  v.  Scott,  3 
Madd.  34;  Hood  v.  Fahnestock,  8  Watts,  489; 
Bracken  v.  Miller,  4  Watts  &  S.   111. 

And  the  doctrine  formerly  prevalent  in  Eng- 
land has  been  greatly  qualified  by  recent  cases. 

Hargrea/ves  v.  Rothwell,  1  Keen,  168;  Fuller 
V.  Benett,  2  Hare,  394. 

The  case  would  seem  to  fall  within  the  prin- 
ciple of  Hem  V.  Nichols,  1  Salk.  289. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  are  writs  of  error  to  the  circuit  court 
for  the  district  of  Massachusetts.  The  cases 
arose  as  follows:  the  collector  of  internal  reve- 
nue in  Boston  in  April,  1867,  seized  278  barrels 
of  distilled  spirits,  as  being  forfeited  by  re- 
moval from  a  bonded  warehouse,  without  pay- 
ing the  tax  due  thereon.  The  plaintiff  in  er- 
ror, Harrington,  claimed  124  barrels,  and  Boy- 
den,  164  barrels.  Upon  the  trial  of  the  cases, 
the  jury  found  against  60  barrels  claimed  by 
Harrington  and  against  all  the  barrels  claimed 
by  Boyden.  It  appeared  in  evidence  that  in 
April,  1867,  a  large  quantity  of  spirits  was 
withdrawn  from  the  United  States  bonded  ware- 
houses in  Boston,  upon  the  pretense  of  an  intent 
to  transport  the  same  to  Eastport,  for  exporta- 
tion thence. 

False  and  fraudulent  bonds  were  given  there- 
for, and  the  spirits  were  never  attempted  to  be 
transported  to  Eastport,  but  were  remove.!  for 
consumption  and  sale  in  Boston  and  vicinitv. 
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359*]  and  the  ^taxes  were  not  paid.  The  Qov- 
Ginment  contended  that  me  spirits  seized  were 
parcel  of  this  lot,  and  that  the  claimants  were 
parties  to  or  cognizant  of  this  fraud.  The 
claimants  contend^  that  part  of  the  spirits  in 
controversy  were  not  a  portion  of  the  spirits 
fraudulently  withdrawn,  but  were  from  aiffer- 
ont  and  distinct  lot«,  and  that  the  spirits 
claimed  by  Harrington  had  been  rectified  in 
leaches  in  which  various  lots  were  mixed,  in- 
cluding, possibly,  some  of  the  lot  fraudulently 
withdrawn,  which  it  was  impossible  to  identify. 
They  further  claim  that  the  spirits  were  bought 
ill  open  market,  without  knowledge  of  the  fraud, 
and  that  such  of  the  fraudulent  lot  as  Harring- 
ton had  bought,  he  had  bought  through  Boy- 
den  as  his  agent.  Evidence  was  given  on  both 
sides,  tending  to  prove  these  several  points. 

The  claimants  insist,  in  the  first  place,  that 
no  recovery  can  be  had  under  the  information 
on  the  conceded  facts  of  the  case.  The  infor- 
mation contained  three  counts  relied  on;  one 
on  section  45  of  the  act  of  July  13,  1866,  and 
two  on  section  48  of  the  act  of  June  30,  1864, 
as  amended  by  act  of  July  13,  1866.  The  first- 
named  section  declares  that  "all  distilled 
spirits  found  elsewhere  than  in  a  bonded  ware- 
house, not  having  been  removed  from  such 
warehouse  according  to  law,  and  the  tax  im- 
posed by  law  not  having  been  paid,  shall  be 
forfeitea."  The  first  count  charges  that  the 
spirits  in  question  were  thus  foimd.  It  is  in- 
sisted that  they  were  removed  according  to 
law. 

We  do  not  think  that  a  removal  procured  by 
a  false  and  fraudulent  bond,  though  accepted 
by  the  collector,  was  a  removal  according  to 
law,  and  we  fail  to  perceive  how  the  spirits 
which  were  thus  withdrawn  from  the  bonded 
warehouse  can  be  exempted  from  the  operation 
of  this  section. 

The  other  section,  on  which  the  second  and 
third  coimts  were  framed,  declares  that  "all 
goods,  wares,  merchandise,  articles,  or  objects, 
on  which  taxes  are  imposed  by  the  provisions 
of  law,  which  shall  be  found  in  the  possession 
or  custody,  or  within  the  control  of  any  person 
or  persons  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  payment  of  said 
taxes,  may  be  seized,  etc.,  and  shall  be  forfeited 
to  the  United  States."  It  is  insisted  that  this 
section  does  not  apply  to  distilled  spirits,  inas- 
much as  they  are  provided  for  in  a  different 
part  of  the  act  by  a  distinct  series  of  sections. 

An  examination  of  the  act  of  1864  will  show 
that  the  first  fifty-two  sections  are  of  a  gen- 
365*]  eral  character,  intended  to  *apply  to  all 
taxes  imposed  by  the  act,  and  that  the  48th 
section  is  especially  of  that  character,  and  ap- 
plies to  distilled  spirits  as  well  as  all  other 
articles.  By  the  act  of  1866,  tnis  section  was 
amended  in  a  manner  not  material  to  the  ques- 
tion at  issue.  When  thus  amended  it  still 
stood  as  it  did  before,  having  the  same  office 
and  the  same  general  application.  The  addi- 
tion in  the  act  of  1866  of  several  new  sections 
relating  to  the  removal  of  distilled  spirits  from 
a  bonded  warehouse,  and  imposing  penalties 
and  forfeitures  for  giving  fraudulent  bonds  for 
that  purpose,  or  for  filegallv  removing  the 
spirits,  does  not  deprive  the  48th  section  of  the 
act  of  1864  of  its  general  application.  There 
is  nothing  incongruous  or  repugnant  between  it 
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and  the  new  sections.  Both  can  stand,  and  an 
information  may  be  founded  on  both  or  either, 
whenever  the  facts  will  admit.  It  is  a  very 
common  thing  for  cumulative  remedies  to  be 
thus  provided.  The  act  of  1868,  which  revises 
the  entire  revenue  law  relating  to  spirits  and 
tobacco,  furnishes  a  striking  instance  of  this. 
After  providing  for  a  large  number  of  specific 
forfeitures,  or  forfeitures  for  specific  breaches 
of  the  law,  it  follows  up  the  subject  by  sec- 
tions of  the  most  general  nature,  so  framed  as 
not  to  admit  of  any  possible  escape  or  evasion., 
and  which  necessarily  include  most  of  the  cases 
before  specifically  provided  for.  Statutes  in 
pari  materia,  like  the  acts  of  1864  and  1866, 
are  to  be  construed  together,  and  repeals  by  im- 
plication are  not  favored  if  the  acts  can  reason- 
ably stand  together. 

The  other  points  made  by  the  claimants  re- 
late to  the  charge  given  by  the  court  to  the 
jury.  Passing  over  the  first  and  second  in- 
structions prayed  for,  which  are  not  insisted 
on,  and  are  not  tenable  if  they  were,  the  third 
and  fourth  demand  attention.  The  substance 
of  the  third  instruction  prayed  for  was :  that  if 
the  spirits  were  removed  from  the  warehouse 
according  to  the  forms  of  law,  and  the  claim- 
ants bought  them  without  knowledge  of  the 
fraud,  they  were  not  liable  to  forfeiture.  The 
court  charged  in  accordance  with  this  prayer 
with  this  qualification,  that  if  Boyden  bought 
the  Sj^irits  as  afi;ent  for  Harrington,  and  was 
•cognizant  of  the  fraud,  Harrington  [*36B 
would  be  bound  by  his  knowledge.  The  claim- 
ants insist  that  this  is  not  law. 

The  question  how  far  a  purchaser  is  affected 
with  notice  of  prior  liens,  trusts,  or  frauds,  by 
the  knowledge  of  his  agent  who  effects  the  pur- 
chase, is  one  that  has  been  much  mooted  in 
England  and  this  country.  That  he  is  bound 
and  affected  by  such  knowledge  or  notice  as  his 
agent  obtains  in  negotiating  the  particular 
transaction,  is  everywhere  conceded.  But  Lord 
Hardwicke  thought  that  the  rule  could  not  be 
extended  so  far  as  to  affect  the  principal  by- 
knowledge  of  the  agent  acquired  previously  in 
a  different  transaction.  Warrick  v.  Warrick, 
3  Atk.  290.  Supposing  it  to  be  clear  that  the 
agent  still  retained  the  knowledge  so  formerly- 
acquired,  it  was  certainly  making  a  very  nice 
and  thin  distinction.  Lord  Eldon  did  not  ap- 
prove of  it.  In  Mountford  v.  Scott,  1  Turn.  & 
R.  274,  he  says:  "It  may  fall  to  be  considered 
whether  one  transaction  might  not  follow  so 
close  upon  the  other  as  to  render  it  impossible 
to  give  a  man  credit  for  having  forgotten  it. 
I  should  be  unwilling  to  go  so  far  as  to  say, 
that  if  an  attorney  has  notice  of  a  transaction 
in  the  morning,  he  shall  be  held  in  a  court  of 
equity  to  have  forgotten  it  in  the  evening;  it 
must  in  all  cases  depend  upon  the  circumstan- 
ces.'.' The  distinction  taken  by  Lord  Hard- 
wicke has  since  bfeen  entirely  overruled  by  the 
Court  of  Exchequer  Chamber  in  the  case  of 
Dresser  v.  Norwood,  17  Com.  B.  N.  S.  466.  So 
that  in  England  the  doctrine  now  seems  to  be 
established,  that  if  the  agent,  at  the  time  of 
effecting  a  purchase,  has  knowledge  of  any 
prior  lien,  trust  or  fraud,  affecting  the  prop- 
erty, no  matter  when  he  acquired  such  knowl- 
edge, his  principal  is  affected  thereby.  If  he 
acquire  the  knowledge  when  he  effects  the  pur- 
chase, no  question  can  arise  as  to  his  having  ii 
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at  that  time;  if  he  acquired  it  previous  to  the 
purchase,  the  presumption  that  he  still  retains 
it,  and  has  it  present  to  his  mind,  will  depend, 
on  the  lapse  of  time  and  other  circumstances. 
Knowledge  communicated  to  the  principal  him- 
self he  is  bound  to  recollect,  but  he  is  not  bound 
367*]  by  knowledge  communicated  to  his*agent 
unlefM  it  is  present  to  the  agent's  mind  at 
the  time  of  effecting  the  purchase.  Clear  and 
satisfactory  proof  that  it  was  so  present  seems 
to  be  the  only  restriction  required  by  the  Eng- 
lish rule  as  now  understood.  With  the  quali- 
fication that  the  agent  is  at  liberty  to  communi- 
cate his  knowledge  to  his  principal,  it  appears 
to  us  to  be  a  sound  view  of  the  subject.    The 

Ceral  rule  that  a  principal  is  bound  by  the 
»wledee  of  his  agent  is  based  on  the  principle 
of  law,  that  it  is  the  agent's  duty  to  communi- 
cate to  his  principal  the  knowledge  which  he 
has  respecting  the  subject-matter  of  negotia- 
tion, and  the  presumption  that  he  will  perform 
that  dut^.  When  it  is  not  the  agent's  duty  to 
eommimicate  such  knowledge,  wnen  it  would 
be  unlawful  for  him  to  do  so,  as,  for  example, 
when  it  has  been  acquired  confidentially  as 
attorney  for  a  former  client  in  a  prior  transac- 
tion, the  reason  of  the  rule  ceases,  and  in  such 
a  case  an  agent  would  not  be  expected  to  do  that 
which  would  involve  the  betrayal  of  profes- 
sional  confidence,  and  his  principal  ought  not 
to  be  bound  by  his  agent's  secret  and  confiden- 
tial information.  This  often  happened  in  the 
case  of  large  estates  in  England^  where  men  of 
great  professional  eminence  were  frequently 
consulted.  They  thus  became  possessed,  in  a 
confidential  manner,  of  secret  trusts  or  other 
defects  of  title,  which  they  could  not  honorably, 
if  tbey  could  legally,  communicate  to  subse- 
quent clients.  This  difficulty  presented  itself 
to  Lord  Hardwicke's  mind,  and  undoubtedly  lay 
at  the  bottom  of  the  distinction  which  he  estab- 
lished. Had  he  confined  it  to  such  cases,  it 
would  have  been  entirely  unexceptionable. 

The  general  tendency  of  decisions  in  this 
country  has  been  to  adopt  the  distinction  of 
Lord  Ilardwicke,  but  it  has  several  times  been 
held,  in  consonance  with  Lord  Eldon's  sugges- 
tion, that  if  the  agent  acquired  his  information 
to  recently  as  to  make  it  incredible  that  he 
should  have  forgotten  it,  his  principal  will  be 
bound.  This  is  really  an  abandonment  of  the 
principle  on  which  the  distinction  is  founded. 
Story,  Ag.,  §  140;  Hovey  v.  Blanchard,  13  N. 
H.  145;  Patten  v.  Ins,  Co,  40  N.  H.  145; 
368*]  *Eart  v.  Bank,  33  Vt.  252.  The  case 
last  cited  adopts  the  rule  established  by  the 
case  of  Dresser  v.  Norwood,  Other  cases,  as 
that  of  Bank  of  the  U.  8,  v.  Davis,  2  Hill,  452; 
y.  Y,  Cent,  Ins.  Co,  v.  Protection  Ins.  Co. 
20  Barfo.  468,  adhere  to  the  more  rigid  view. 
See  cases  collected  in  note  to  American  edition 
of  17  Com.  B.  Rep.  (N.  S.),  482,  and  Mr.  Jus- 
tice Clifford's  opinion  in  the  circuit  court  in 
the  presMit  case. 

On  the  whole,,  however,  we  think  that  the 
rule  as  finally  settled  by  the  English  courts, 
with  the  qualification  above  mentioned,  is  the 
true  one,  and  is  deduced  from  the  best  consid- 
eration of  the  reasons  on  which  it  is  founded. 
Applying  it  to  the  case  in  hand,  we  think  that 
the  charge  was  substantially  correct.  The  fair 
construction  of  the  charge  is,  that  if  the  jury 
believed  that  Boyden,  the  agent,  was  cognizant 
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of  the  fraud  at  the  time  of  the  purchase,  Har- 
rington, the  principal,  was  bound  by  this 
knowledge.  The  precise  words  were  "that  if 
Boyden  bought  the  spirits  as  agent  for  Har- 
rington, and  Boyden  was  cognizant  of  the  fraud, 
Harrington  would  be  bound  by  his  icnowledge." 
The  plain  and  natural  sense  of  these  words,  and 
that  in  which  the  jury  would  understand  them, 
we  think,  is  that  they  refer  to  Boyden's  knowl- 
edge at  the  time  of  making  the  purchase. 
Thus  construed,  the  charge  is  strictly  in  accord- 
ance with  the  law  as  above  explained.  There 
was  no  pretense  that  Boyden  acquired  his 
knowledge  in  a  fiduciary  character. 

This  result  is  arrived  at  independent  of  the 
question  whether  an  innocent  purchaser  with- 
out notice  can,  in  any  case,  claim  precedence 
of  the  title  of  the  United  States  arising  by  for- 
feiture. It  has  frequently  been  held  that  he 
cannot  do  so  in  cases  of  statutory  forfeitures 
ensuing  from  acts  done  or  omitted.  U.  8.  v. 
Chrundy,  3  Cranch,  338;  U,  8.  v.  1960  Bags  of 
Coffee,  8  Cranch,  398;  Fontaine  v.  Phceniw  Ins. 
Co.  11  Johns.  293;  Kennedy  v.  Strong,  14 
Johns.  128;  The  8t.  Jago  de  Cuba,  9  Wheat. 
416;  The  Florenzo,  1  Blatchf.  &  H.  60.  But  as 
this  point  was  not  argued  or  raised,  we  do  not 
put  the  case  upon  it. 

The  fourth  instruction  prayed  for  was:  that 
if  a  portion  of  the  spirits  fraudulently  re- 
moved had  passed  through  the  rectifiers  in 
which  there  were  other  spirits,  and  so  become 
mixed  therewith,  no  portion  of  the  spirits,  when 
rectified,  would  be  liable  to  the  forfeiture. 

The  court  refused  to  give  this  instruction,  but 
instead  thereof  charged,  in  substance,  that,  in 
the  case  supposed,  if  the  different  lots  so  mixed 
belonged  to  the  claimants,  the  government 
would  be  entitled  to  the  forfeiture  of  a  fair 
proportion  of  the  rectified  spirits,  although  the 
mixture  were  innocently  made.  If  done  pur- 
posely and  fraudulently,  in  order  to  destroy 
the  identity  of  the  spirits  unlawfully  removed 
from  the  bonded  warehouse,  the  court  charged 
that  then  the  whole  mixture  would  be  for- 
feited. 

We  see  no  error  in  the  fourth  instruction 
given.  It  needs  *no  learned  examination  [*369 
of  the  doctrine  of  confusion  or  mixture  of 
goods  to  make  it  apparent  that  if  certain 
spirits  belonging  to  the  government  by  for- 
feiture are  voluntarily  mixed  with  other  spirits 
belonging  to  the  same  party  and  passed  through 
the  process  of  rectification  in  leaches,  he  can- 
not thereby  deprive  the  government  of  its  prop- 
erty; and  if  the  government  only  claims  its 
fair  proportion  of  the  rectified  spirits,  he  cer- 
tainly cannot  complain  of  injustice.  The  only 
result  of  applying  the  doctrine  of  confusion  of 
goods  would  be  to  forfeit  the  entire  mixture. 
And  it  cannot  be  claimed  that  the  process  of 
rectification  in  leaches  effects  such  a  transmu- 
tation of  species  as  to  destroy  the  identity  of 
the  liquor.  If,  after  the  mixture  and  before  the 
rectification,  a  certain  proportion  of  the  spirits 
belongs  to  the  United  States,  they  will  not  lose 
that  proportion  by  the  spirits  being  passed 
through  the  leaches  for  the  purpose  of  rectifica- 
tion. 

The  judgment  of  the  Cirouit  Court  must  be 
affvrtned* 
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THE  FIRST  NATIOJJAL  BANK  OF  SOUTH 
BEND,  Plff.  in  Err,, 

V. 

CHARLES  LANIER  and  Parker  Handy. 
(See  S.  a  11  Wall.  869-378.) 

National  bonka  cannot  loan  on  their  oum  stock 
— deposit  is  a  loan — contract  pledging  stock 
of  national  hank  to  it,  illegal--law8  of  1863 
and  1864 — hank,  when  liable  to  action  for  re- 
fusing to  transfer  its  stocks  on  its  books. 

By  the  currency  act  of  June  3,  1864,  national 
hanks  are  expressly  prohibited  from  making  any 
loan  or  discount  on  the  security  of  the  shares  of 
their  own  caoitai  stock. 

A  deposit  is  nothing  but  a  loan  of  money,  and  is 
within  DOth  the  letter  and  spirit  of  the  provision, 
whether  interest  be  obtained  or  not. 

A  contract,  pledging  the  stock  of  a  national  bank 
to  it  as  security  for  loans,  is  Illegal. 

Congress  evidently  intended,  by  leaving  out  of 
the  Law  of  1864  the  36th  section  of  the  act  of  186a, 
to  relieve  the  holders  of  bank  shares  from  the  re- 
strictions imposed  by  that  section. 

When  certificates  of  bank  stock  are  transferable 
on  the  books  of  the  bank  on  their  surrender,  a 
bank  which   refuses  to  make  such  transfer  to  a 

Surchaser  on  request,  is  liable  to  an  action  for 
amages. 

[No.  88.] 

Argued  Feb,  27,  1871,    Decided  Apr.  10,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs,  McDonald  and  Roaol&e,  for  plain- 
tiff in  error: 

It  has  been  objected  to  this  defense,  that 
there  could  be  no  valid  pledge,  inasmuch  as  the 
certificates  of  stock,  which  it  is  claimed  are  the 
hiffhest  evidence  of  title  to  the  stock,  were  not 
taken  possession  of  b^  the  pledgee.  In  general, 
possession  of  the  thing  pledged,  by  the  party 
to  whom  it  is  pledged,  is  necessary  to  constitute 
a  valid  pledge ;  but  this  rule  is  answered  when- 
ever the  pledgee  has  such  possession  as  the  na- 
ture of  the  property  will  permit.  But  the  cer- 
tificates do  not  constitute  the  property;  they 
are  only  muniments  of  title. 

Cunningham  v.  Ins.  Co.  4  Ala.  652. 

The  shares  of  stock  constitute  the  property; 
these  might  be  pledged,  and  the  possession,  su 
far  as  such  property  is  capable  of  being  pos- 
sessed, remains  m  the  pledger.  Ang.  &  Ames, 
Corp.  §  580. 

This  results  from  the  nature  of  the  property 
being  as  it  is,  intangible  personal  property  pos- 
sessing more  the  elements  of  a  chose  in  action 
than  of  a  chattel.     Ang.  &  Ames,  Corp.  §  560. 

On  the  other  hand,  certificates  of  stock  are 
simply  the  muniments  and  evidences  of  the 
holder's  title  to  a  given  number  of  shares  in 
the  property  and  franchises  of  a  corporation  of 
which  he  is  a  member. 

Bk,  V.  N,  Y,  d  N,  H,  R.  Co,  13  N.  Y.  627. 

The  issuance  of  the  certificates  was  not  at 
all  essential  to  constitute  the  holder  an  owner 
of  the  stock,  and  a  transfer  may  take  place 
>vithout  the  surrender  of  the  outstsmding  certifi- 
cate.    Ang.  &  Ames,  Corp.  §  565. 

The  objection,  therefore,  that  no  valid  pledge 
could  exist  as  there  was  no  acttial  possession  of 
the  thing  pledged,  is  untenable. 

It  is  further  insisted,  that  if  the  stock  was 
n1»d<^ed,  Culver,  still  holding  the  certificates, 
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had  the  power  to  transfer  the  stock  by  the  as- 
signment of  the  certificates  to  a  bona  fide  hold- 
er, and  that  such  holder  would  take  the  stock 
free  of  any  claim  of  the  bank  by  reason  ot 
such  pledge.  This  would  be  giving  the  certifi- 
cates a  legal  character  they  clearly  do  not  poa- 
sess.  This  would  impress  upon  them  the  high- 
est rights  of  commercial  paper.  In  the  case  of 
The  Mechanics*  Bk,  v.  N,  Y,  dt  N.  E,  R,  Co., 
above  cited,  the  court  says:  ''Certificates  of 
stock  are  not  security  for  money  in  any  respect, 
much  less  are  they  negotiable  securities."  As 
muniments  of  title  they  may,  undoubtedly,  be 
assigned  or  pledged,  but  the  bona  fide  assignee 
or  pledgee  will  take  them,  subject  to  all  the 
equities  that  existed  against  the  assignee.  See 
Cunningham  v.  Ins.  Co.  4  Ala.  652. 

Again;  it  is  contended  that  the  contract  un- 
der which  the  bank  claimed  a  lien  on  the  stoc^ 
was  void,  on  account  of  the  35th  section  of  the 
act  of  Congress  of  June  8,  1864. 

The  object  of  the  prohibition  was  to  compel 
stockholders  to  become  borrowers  on  the  same 
terms  as  other  general  customers;  and  inas- 
much as  the  inhibition  is  limited  to  loans  and 
discounts,  which  must  be  held  to  mean  those 
made  in  the  ordinary  course  of  dealing,  it  can- 
not, we  think,  with  any  fairness,  be  extended  to 
such  securities  as  might  be  taken  for  deposits 
iti  such  commercial  centers  as  the  bank  migh^ 
find  it  necessary  to  make  for  the  purposes  of 
trade  and  exchange,  and  which  is  clearly  the 
character  of  the  transaction  set  out  in  the  pleas 
under  consideration. 

The  15th  section  of  tne  by-laws  is  as  follows  r 
"The  stock  of  this  bank  shall  be  assignable 
only  on  the  books  of  this  bank,  subject  to  the 
restrictions  and  provisions  of  the  act  of  Feb- 
ruary 25,  1863.  The  36th  section  of  said  act 
provided  that  the  capital  stock  of  such  banks 
should  be  assignable  on  the  books  of  the  assodcL^ 
tion,  in  such  manner  as  its  by-laws  should  pre- 
scribe; but  no  shareholder  in  any  association 
formed  under  said  act,  should  have  power  to 
sell  or  transfer  any  share  held  in  his  own  right, 
90  long  as  he  should  be  liable,  as  principal  debt- 
or, surety  or  otherwise,  to  the  association,  for 
any  debt  due  and  unpaid,  etc.  The  repeal  of 
that  section  by  the  act  of  June  3,  1864,  could 
not  operate  to  affect  the  by-law,  imless  the 
right  to  impose  such  restrictions  was  taken 
away  by  the  subsequent  act;  but  so  far  from 
that  being  the  case,  the  12th  section  of  the  act 
of  1864  expressly  confers  upon  such  associations 
the  right,  either  by  laws  or  in  their  articles  of 
association,  to  prescribe  the  manner  in  which 
stock  shall  be  transferable  on  their  books. 

Messrs,  T.  A.  Hendzioks,  0.  B,  Hord,  and 
A.  W,  Hendricks,  for  def aidants  in  error: 

The  record  shows  that  there  was  no  valid 
pledge  of  the  stock. 

"Delivery  accompanies  a  pledge  and  is  es- 
sential to  its  validity." 

4  Kent,  Com.  138  (marg.) ;  Story,  Bail.  §^ 
287,  288;  Ward  v.  Sumner,  6  Pick.  59;  Barfoto 
V.  Paxton,  5  Johns.  258;  Wilson  v.  Little,  2  N". 
Y.  443. 

In  case  of  the  corporation  shares,  we  think 
tlie  delivery  should  be  by  handing  over  the  cer- 
tificates, as  the  most  apt  and  tangible  represen- 
tative of  that  species  of  chose  in  action ;  or  by- 
investing  the  pledgee  with  the  legal  title  by 
transfer  on  the  books^  as  in  Wilson  v.  Lit  tie ,  or 
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at  least  by  some  form  of  written  assignment, 
placing  the  shares  within  the  power  of  the 
pledgee. 

Here  nothing  of  the  kird  was  done.  The 
only  act  or  writing  appertaining  to  the  trans- 
action, was  the  execution  of  the  power  of  at- 
torney by  Culver,  not  to  the  bank,  or  to  any 
agent  of  the  bank,  as  such ;  but  to  one  Thomas 
S.  Stanfield,  as  his— Culver's — own  agent,  and 
attorney  in  fact.  This  was  but  a  private 
transaction  between  himself  and  his  own  agent. 

There  is  only  one  condition  upon  which  a 
bank  may  purchase  or  hold  its  own  shares; 
and  that  is,  where  it  is  necessary  to  do  so  in 
order  to  prevent  loss  on  a  debt  previously  con- 
tracted in  ^:ood  faith.  In  such  case  the  avail- 
able capital  of  the  bank  being,  to  that  extent, 
already  lost  and  imperiled,  the  bank,  for  the 
protection  of  its  own  shareholders,  may  take 
the  stock  in  payment. 

In  this  case  the  bank  by  by-law  and  by  the 
form  of  certificate  adopted,  mac^e  its  stock  cer- 
tificates as  nearly  of  the  character  of  negotia- 
ble paper  as  it  was  prac'icable  to  make  them. 
The  OCTtificates  show  that  the  stock  was  trans- 
ferable on  the  books  of  the  bank,  but  that  it 
was  transferable  only  on  the  surrender  of  the 
certificates. 

The  appellees  were  fully  justified  in  actirg 
on  the  hypothesis  that  Culver  had  previously 
acquired  the  shares,  for  the  certificates  ex- 
pressly certified  that  he  owned  them.  Ani  it 
was  not  even  necessary  for  the  protection  of 
their  rights  that  they  should  give  notice  to  the 
bank,  for  by  its  own  rules  Culver  could  not 
transfer  in  the  absence  of  the  certificates,  and 
these  were  in  their  own  possession. 

Hie  precise  point  we  are  now  submitting 
eao)e  under  judgment  in  the  court  of  appeals 
of  New  York,  in  The  N,  Y.  d  N,  H.  R.  Co,  ▼. 
MmyUr,  34  N.  Y.  30. 

The  same  question  was  considered  in  the  su- 
preme court  of  Connecticut,  in  the  case  of  The 
Bridgeport  Bk.  v.  N,  T,  d  N.  H.  R.  Co,  30 
Conn.  270. 

If  that  15th  by-law  could  have  Ihe  me^n'ng 
iapnted  to  it,  it  is  still  subject  to  the  obj  c- 
tions  taken  to  the  first  plea  founded  on  sec- 
tion 33  of  the  act  of  1864.  If  that  section  pro- 
hibits all  loans  or  discounts  by  a  national 
bank,  on  the  security  of  its  own  shares,  i^  is 
BO  more  competent  to  create  the  l:en  by  by- 
law than  by  particular  agreement. 

A  by-law  creating  a  lien  must,  in  fact,  rest 
OB  agreement.  It  is  founded  on  consent  of  ex- 
isting stockholders,  and  bv  which  subsequent 
ones  are  bound.  It  is  the  thing  itself,  and  not 
any  particular  mode  of  doing  it,  that  is  pro- 
hibited. 

Kr.  Justice  I>awia  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  commenced  this  suit 
ra  the  court  below,  to  obtain  necuniarv  sati?- 
furtion  for  the  refusal  of  the  National  Bank  of 
^th  Bend  to  permit  the  transfer  of  certain 
871*]  shares  of  stock  *on  its  books  to  them, 
01  the  ground  that  the  law  imposed  the  duty 
OB  the  corporation  to  allow  the  t^nn  fer.  and 
raided  an  implied  promise  in  their  favor,  that 
the  dutv  should  be  performed.  Thf»  cape  stated 
by  the  declaration  is  this:  On  the  8th  day  of 
11  Wall. 


July,  1865,  the  bank  issued  two  certificat  s  of 
stock  to  Charles  V.  Culver,  which  declared 
that  he  was  entitled  to  150  shares  in  the  capi- 
tal stock  of  the  institution,  and  that  these 
shares  were  transferable  on  the  books  of  thii 
bank,  in  person  or  by  attorney,  only  on  the 
surrender  of  the  certificate.  This  limita  ion 
on  the  power  of  transfer  was  in  conformity 
with  the  terms  of  a  by-law  on  the  subject. 
On  the  29th  of  January,  1866,  Lanier  and 
Handy  purchased  138  shares  of  this  stock 
from  Culver  for  value,  and  obtained  from  him 
the  stock  certificates  regularly  assigned,  with 
the  usual  powers  of  attorney  to  transfer  the 
stock,  of  which  transaction  the  Bank  was  noti- 
fied on  the  31st  day  of  the  same  men*:)!  of 
January.  This  purchase  was  no'  folio /ed  up 
by  an  immediate  request  for  the  tnnsfer  of 
the  stock,  but  in  the  month  of  Jan^iary.  1868, 
this  request  was  re^larly  made  and  refused. 
The  bank,  in  justification  of  its  conduct,  in- 
terposes three  pleas  in  bar,  which  ret  up  two 
distinct  defenses.  The  first  and  third  pie  is 
justify  the  refusal  on  the  ground  that,  at  the 
time  the  stock  was  taken  by  Culver,  he  had 
pledged  it  as  a  security  for  such  deposits  as 
the  bank  might,  from  time  to  time,  nmke  with 
the  house  of  Culver,  Penn  &  Co.,  of  New  York, 
of  which  he  was  a  member;  and  that  to  make 
the  pledge  more  effectual  by  power  of  attorney 
regularly  executed,  he  author iz?d  his  attorn^ 
in  fact  to  sell  and  transfer  the  stock,  in  caso 
the  bank  conceived  it  to  be  necessary,  and  ap- 
ply the  proceeds  to  liquidate  any  balance  due 
the  bank  from  Culver,  Penn  &  Co.;  ani  that 
fifty  shares  had  actually  b^n  sold,  in  pursu* 
ance  of  this  agreement,  and  the  proceeds  ap- 
plied before  Culver  assigned  the  stock  certifi- 
cates to  the  defendants  in  error;  and  th(»  re- 
maining shares  had  been  sold  before  the  bulk 
had  notice  that  they  were  assigned.  Th^  sec- 
ond plea  asserts  the  right  of  the  bank  inde- 
pendently of  this  special  agreement  to  hold  the 
stock  in  question  until  Culver  had  discharged 
his  liabilities  to  it,  by  virtue  of  the  provisions 
of  the  act  of  Congress,  under  which  it  was  or- 
ganized, and  which  were  incorporated  into  a 
by-law  of  the  institution. 

It  is  unnecessary  to  decide  whether  the  first 
and  third  pleas  would  answer  the  declaration, 
if  the  transaction  pleaded  were  lawful,  be- 
cause the  directors  of  the  bank  wee  forbidden 
by  law  from  dealing  with  Culver  in  t*^e  man- 
ner thev  did.  At  the  time  this  proceeding  took 
place  the  currency  act  of  1863  had  bee  \  super- 
seded by  the  act  of  June  3,  1864,  which  ev- 
pressly  repealed  the  former  act.  See  §  52.  13 
Stat,  at  L.  p.  118.  It  is,  therefore,  by  the  pro- 
visions of  the  latter  act  that  the  conduct  of 
banking  associations  must  oe  governed,  wheth- 
er they  were  organized  before  or  after  it  he- 
came  a  law.  And  in  looking  into  this  act,  see 
§  35,  13  Stat,  at  L.  p.  110,  we  find  these  asso- 
ciations expressly  prohibited  from  making  any 
loan  or  discoimt  on  the  security  of  the  shares 
of  their  own  capital  stock.  And  so  marked  is 
the  policy  of  Congress  on  this  subject,  that  it 
does  not  allow  a  bank  to  become  the  purchaser 
or  holder  of  its  shares  at  all,  unless  absolutely 
necessary  to  prevent  loss  on  a  debt  previously 
contracted  in  good  faith,  and  not  tnen  for  a 
longer  period  than  six  months.  It  is  easy  to 
see,  that  if  the  power  were  given  to  a  bank  to 
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loan  moner  or  the  eecurity  of  its  sliares,  it 
would  imply  also  a  power  to  become  the  owner 
of  thoee  shares,  and  this  Congress  intended  to 
goard  against. 

These  institutions  were  created  to  subserve 
public  purposes,  and  not  the  mere  private  in- 
terests of  their  stockholders.  And  in  no  bet- 
ter way  could  this  object  be  attained  than  bv 
placing  shareholders,  in  their  pecuniary  deal- 
375*1  u>gs  'with  the  bank,  on  the  same  foot- 
ing with  other  customers.  Besides,  how  could 
the  capital  of  the  bank  be  kept  available  for 
active  use,  if  the  shareholder,  who  had  pledged 
his  stock  for  borrowed  money,  should  be  un- 
able to  meet  his  obligation?  To  the  extent  of 
the  debt  the  capital  would  be  withdrawn,  and 
it  is  hardly  possible  that  this  could  be  the 
case  for  any  length  of  time,  were  the  debt  se- 
cured outside  of  the  shares  of  the  bank.  But 
it  is  unnecessary  to  seek  for  the  reason  of  this 
prohibition,  as  the  provision  concerning  it  is 
explicit,  and  free  from  ambiguity. 

Although  the  section  in  question  forbids 
loans  or  discounts  by  a  bank  on  the  security 
of  its  own  shares  of  stock,  it  is  argued  that 
this  inhibition  does  not  extend  to  the  case  of 
deposits  made  bv  one  bank  with  another.  But 
a  deposit  is  nothing  but  a  loan  of  money,  and 
is  within  both  the  letter  and  spirit  of  the  pro- 
vision. It  is  well  known  that  country  banks 
keep  on  deposit  in  New  York,  with  bankers 
and  merchants,  a  considerable  amount  of  mon- 
ey for  their  own  convenience,  for  which  they 
receive  more  or  less  of  interest.  But  whether 
interest  be  obtained  or  not,  these  deposits  are, 
equally  with  paper  discounted  over  the  coun- 
ter of  the  bank,  loans  of  money,  and  the  reason 
of  the  rule  is  equally  applicable  to  them. 

The  banker  is  accoimtable  for  the  deposits 
he  receives  as  a  debtor,  and  the  individual  bor- 
rower of  money  from  the  bank  sustains  no 
other  relation  to  it.  In  both  cases  money  is 
borrowed,  to  be  returned  in  a  greater  or  less 
period  of  time,  according  to  the  contract  of 
the  parties.  Without  pursuing  the  subject 
further,  it  is  clear  that  the  contract  between 
the  South  Bend  Bank  and  Culver  was  illegal 
and  cannot,  therefore,  be  pleaded  in  avoidance 
of  any  duty  imposed  on  the  bank.  It  would 
seem,  from  the  date  of  the  certificates  issued 
to  Culver,  that  as  soon  as  he  took  the  stock  he 
pledged  it,  and  the  bank  is,  therefore,  without 
the  excuse  of  endeavoring  to  secure  a  pre-ex- 
isting debt  contracted  in  good  faith.  The  con- 
tract in  its  inception  was  in  violation  of  law, 
and  the  bank  cannot  complain  if  it  is  made  to 
RufTer  in  consequence  of  it. 
376*]  *The  defense  interposed  by  the  sec- 
ond plea  is  equally  unavailing  to  the  plaintiffs 
in  error.  This  plea  assumes  that  the  bank  had 
a  lien  upon  the  stock  of  Culver  for  his  indebt- 
edness to  it,  without  any  special  agreement  on 
the  subject,  by  virtue  of  the  provisions  of  the 
36th  section  of  the  currency  act  of  1863,  re- 
stricting a  shareholder  from  transferrin's^  his 
stock  as  long  as  he  owes  the  bank,  which  re- 
mained in  operation,  although  the  section  was 
repealed  by  the  act  of  1864,  by  means  of  a  by- 
law adopted  when  the  section  was  in  force, 
declaring  that  the  stock  of  the  bank  shall  be 
transferable  only  on  the  books  of  the  bank, 
subject  to  the  provisions  and  restrictions  of 
the  act  of  Congress  aforesaid. 
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If  it  be  conceded  that  the  by-law  intended  to 
embrace  the  restrictions  contained  in  the  36th 
section,  it  is  hard  to  see  what  good  it  accom- 
plished, because,  as  long  as  this  section  was  in 
force,  it  was  the  law  of  the  corporation,  kno^n 
to  all  men,  and  did  not  need  the  aid  of  a  by- 
law to  render  it  operative.  ,^d  if  it  be  con- 
tended that  a  bank  may,  through  the  agency 
of  a  by-law,  retain  a  particular  section  that 
has  been  repealed,  it  is  difficult  to  see  why  it 
may  not,  by  the  same  means,  retain  all  the 
remaining  sections  of  the  repealed  statute  that 
are  applicable  to  its  business,  and  thus  antag- 
onize itself  to  the  whole  policy  of  Congress  on 
the  subject.  But  of  necessity  a  by-law  cannot 
operate  in  this  way,  nor  is  there  any  reason 
to  suppose  it  was  intended  that  this  one 
should  nave  such  an  effect.  In  the  absence  of 
any  action  taken  by  the  bank  on  the  subject 
since  the  new  law  went  into  operation,  the 
fair  inference,  is  that  this  by-law  is  used  as  nn 
after-thought  to  serve  the  purposes  of  this 
suit.  Congress  evidently  intended,  by  leaving 
out  of  the  law  of  1864,  the  36th  section  of  the 
act  of  1863,  to  relieve  the  holders  of  bank 
shares  from  the  restrictions  imposed  by  that 
section.  The  policy  on  the  subject  was 
changed,  and  the  directors  of  banking  associ- 
ations were,  in  effect,  notified  that  thereafter 
they  must  deal  with  their  shareholders  as  they 
dealt  with  other  people.  As  the  restrictions 
fell,  so  did  that  part  of  the  by-law  relating  to 
the  subject  fall  with  them. 

It  remains  to  be  seen  whether,  on  the  case 
stated,  lianier  *and  Handy  can  recover  [^377 
of  the  bank  for  a  breach  of  corporate  duty, 
notwithstanding  the  specific  shares  had  al- 
ready been  transferr^  to  other  persons 
through  the  power  of  attorney  which  Culver 
gave  when  he  attempted  to  pledge  his  stock  ns 
security  for  the  deposits  to  be  made  with  liis 
New  York  house.  And,  in  considering  this 
question,  we  are  relieved  of  any  necessity  of 
deciding  between  confiicting  equities,  for  tliis 
suit  does  not  seek  to  disturb  the  title  of  the 
adverse  purchasers  to  the  specific  stock,  it 
leaves  them  in  possession  of  the  property,  and 
undertakes  to  subject  the  bank  to  damages  for 
refusing  to  transfer  the  stock  to  the  defpn:l- 
ants  in  error.  And,  as  we  view  this  contro- 
versy, it  makes  no  difference  whether  the 
transfers  were  actually  made  to  other  parties 
before  or  after  the  bank  received  notice  of  the 
assignment  of  the  stock  certificates  by  Culver 
to  £anier  and  Handy. 

The  power  to  transfer  their  stock  is  onp  of 
the  most  valuable  franchises  conferred  l)y  Con- 
gress on  banking  associations.  Without  this 
power,  it  can  readily  be  seen  that  the  valu^  of 
the  stock  would  be  greatly  lessened  and,  obvi- 
ously, whatever  contribntes  to  make  the  shares 
of  the  stock  a  safe  mode  of  investment  and 
easily  convertible,  tends  to  enhance  their 
value.  It  is  no  less  the  interest  of  the  share- 
holder, than  the  public,  that  the  certificate  rep- 
resenting his  stock  should  be  in  a  form  to  pe- 
cure  public  confidence,  for  without  this  he 
could  not  negotiate  it  to  any  advantage. 

It  is  in  obedience  to  this  requirement,  that 
stock  certificates  of  all  kinds  have  been  con- 
structed in  a  way  to  invite  the  confidence  of 
business  men,  so  that  they  have  become  the 
basis   of  commercial   transactions   in   all   the 
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large  cities  of  the  country,  and  are  sold  in 
open  market  the  same  as  other  securities. 
AJthough  neither  in  form  or  character  nego- 
tiable paper,  they  approximate  to  it  as  nearly 
as  practicable.  If  we  assume  that  the  certifi- 
cates in  ^estion  are  not  different  from  those 
in  general  use  by  corporations,  and  the  as- 
tumption  is  a  safe  one,  it  is  easy  to  see  why 
inrestments  of  this  character  are  sought  after 
and  relied  upon.  No  better  form  could  be 
adopted  to  assure  the  purchaser  that  he  can 
378*J*buv  with  safety.  He  is  told,  under 
the  seal  of  the  corporation,  that  the  share- 
holder is  entitled  to  so  much  stock,  which  can 
be  transferred  on  the  books  of  the  corporation, 
in  person  or  by  attorney,  when  the  certificates 
are  surrendered,  but  not  otherwise.  This  is  a 
notification  to  all  persons  interested  to  kn'ow, 
that  whoever  in  good  faith  buys  the  stock,  and 
produces  to  the  corporation  the  certificates, 
Tcgnlarly  assigned,  with  power  to  transfer,  is 
entitled  to  have  the  stock  transferred  to  him. 
And  the  notification  goes  further,  for  it  as- 
•nres  the  holder  that  the  corporation  will  not 
transfer  the  stock  to  any  one  not  in  possession 
of  the  certificates. 

In  this  state  of  case  Lanier  and  Handy  made 
their  purchase  of  Culver.  They  bought  for 
▼alue,  without  knowledge  of  any  adverse  claim, 
in  full  faith  that  the  bank  would  observe  its 
engagements,  and  pursued  in  all  respects  the 
directions  given  in  the  certificates.  They  were 
not  told  to  give  notice  to  the  bank  of  their  pur- 
chase, nor  was  there  any  necessity  for  notice, 
because,  by  the  rules  of  the  bank,  Culver 
could  not  transfer  the  stock  in  the  absence  of 
the  certificates,  and  these  they  had  in  their  pos- 
session. It  is  therefore  clear,  in  making  their 
purchase  of  Culver,  that  they  had  a  right  to 
rely  on  the  certificates  as  securing  to  them 
the  stock  which  they  represented.  And  it  is 
equally  clear  that  the  bank,  in  allowing  this 
stock  to  be  transferred  to  other  parties  while 
the  certificates  were  outstanding  in  the  hands 
of  bona  fide  holders,  was  guilty  of  a  breach  of 
corporate  duty,  and  as  its  conduct  operated  to 
the  injury  of  Lanier  and  Handy,  an  action  will 
lie  in  their  behalf  to  obtain  satisfaction  for  the 
injury. 

These  views  dispose  of  this  case,  and  they 
are  sustained  by  recent  decisions  in  the  court 
of  appeals  of  New  York  and  the  supreme  court 
of  Connecticut,  and,  as  we  are  aavised,  they 
also  are  supported  by  the  supreme  court  of 
New  Jersey  in  a  case  not  yet  reported.  Bridge- 
port Bank  T.  N.  Y.  d  N.  H.  R.  Co,  30  Conn. 
270;  8ame  T.  Schuyler,  34  N.  Y.  30. 

The  judgment  of  tfie  Circuit  Court  is  af- 
firmed. 


SAMUEL  E.  RANKIN,  Plff,  in  Err., 

THE  STATE  OF  TENNESSEE. 
(See  S.  C.  11  Wall.  380-382.) 
Judgment   of   reversal,  when   not   final   judg- 
ment, 

A  Judsment  of  reversal,  where  the  case  must  go 
pack  and  be  tried  upon  its  merits.  Is  not  a  final 
jOflgneat  of  which  this  conrt  can  take  jurisdiction. 

?>OTi. — What  is  final  decree  or  judgment  of  state 
^  other  court  from  which  appeal  lies — see  notes. 
5  L  rt,  IT.  S.  30'>  •   17  C.  a  A,  238;  28  C.  C.  A. 
1^-J2  CCA.  475. 
11  Wall. 


[No.  109.] 
Argued  Mar.  21,  1871.  Decided  Apr.  10,  1871, 

JN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

This  case  arose  in  the  circuit  court  of  Jeffer- 
son coimty,  Tennessee,  upon  an  indictment  for 
murder  against  the  plaintiff  in  error.  The  de- 
fendant having  been  acquitted  in  that  court, 
the  case  was  taken  by  writ  of  error,  to  the  su- 
preme court  of  the  state,  by  which  the  judgment 
below  was  reversed,  and  the  cause  remanded 
for  a  new  trial ;  whereupon  the  defendant  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  H.  Maynard,  for  plaintiff  in  error : 

(No  counsel  appeared  in  this  court  for  de- 
fendant in  error.") 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  Tennessee.  The  case  below  was  an  indict- 
ment foimd  in  the  state  circuit  court  of  Jeffer- 
son county,  in  August  term,  1865,  a^inst  Sam- 
uel E.  Rankin,  the  plaintiff  in  error,  and  ten 
other  persons  named  in  the  indictment,  charg- 
ing them  with  the  murder  of  one  John  Thorn- 
hill,  on  the  1st  of  Jime  precedinff.  The  defend- 
ant, in  August  term,  1866,  pleaded  that  on  the 
day  mentioned  in  the  indictment,  he  was  in  the 
military  service  of  the  United  States  in  the  mil- 
itary district  of  East  Tennessee,  being  first  lieu- 
tenant of  Company  B  of  the  9th  Tennessee  Cav- 
alry, and  bound  to  obey  all  lawful  orders  of  his 
superiors,  ^'then  and  there  existing  and  being 
an  insurrection  and  civil  war  in  said  military 
district;"  and  that,  on  the  5th  day  of  October 
thereafter,  he  was  arraigned  *and  put  on  [*381 
trial  at  Chattanooga,  before  a  general  court- 
martial,  for  the  same  identical  crime  with 
which  he  was  charged  by  the  indictment,  and 
was  acquitted  thereof;  and  he  set  forth  the  rec- 
ord and  proceedings  of  the  court-martial.  To 
this  plea  the  attorney  general  filed  a  replica- 
tion, denying  the  existence  of  the  record  and  the 
continuance  of  the  war,  and  alleging  fraud  in 
the  procurement  of  the  trial  by  court-martial. 
The  defendant  demurred,  and  the  court  sus- 
tained the  demurrer.  The  attorney  general 
then  filed  a  new  replication,  the  case  was  tried, 
and  the  defendant  was  acquitted.  Writ  of  er- 
ror being  brought,  the  state  supreme  court  re- 
versed the  decree  of  acquittal,  on  the  ground 
that  the  defendant's  plea  was  insufficient,  and 
remanded  the  case  to  the  circuit  court  for  trial. 
The  effect  of  this  judgment  was  to  overrule  the 
defendant's  plea,  and  to  require  him  to  plead 
over  to  the  indictment. 

The  difficulty  with  the  case,  as  brought  be- 
fore us,  is  that  the  judgment  is  not  a  final  one 
in  tlie  case.  This  court,  under  the  26th  section 
of  the  judiciary  act,  can  only  take  cognizance 
of  final  judgments  of  tne  state  courts.  And 
although  the  court  has  been  liberal  in  its  con- 
struction of  the  statute  as  to  what  judgments 
are  final,  yet  the  judgment  in  this  case  cannot 
be  deemed  such  by  any  reasonable  stretch  of 
construction.  It  is  a  rule  in  criminal  law  in 
favorem  vitce,  in  capital  cases,  that  when  a 
special  plea  in  bar  is  found  against  the  pris- 
oner,^ either  upon  issue  tried  by  a  jury,  or  upon 
a  point  of  law  decided  by  the  court,  he  shall 
not  be  concluded  or  *convicted  thereon^  [*382 
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but  shall  have  judgment  of  respondeat  ouster^ 
and  may  plead  over  to  the  felony  the  general 
issue,  not  guilty.  4  Bl.  Com.  338.  And  this  is 
the  effect  of  the  judgment  of  reversal  rendered 
by  the  supreme  court  of  Tennessee  in  this  case ; 
so  that  in  no  sense  can  that  judgment  be  deemed 
a  final  one.  The  case  must  go  back  and  be 
tried  upon  its  merits,  and  final  judgment  must 
be  rendered  before  this  court  can  ti3ce  jurisdic- 
tion. If  after  that  it  should  be  brought  here 
for  review,  we  can  then  examine  the  defendant's 
plea  and  decide  upon  its  sufficiency. 
The  writ  of  error  must  he  dismissed. 


ALEXANDER  T.  STEWART,  Francis  Warden, 
and  George  Fox,  as  A.  T.  Stewart  &  CJo.,  Plffs. 
in  Err,, 

V, 

S.  BLOOM,  S.  KAHN,  A.  Levy,  and  A.  Adler, 
as  Bloom,  Kahn,  &,  Co. 

(See  S.  C.  "Stewart  v.  Kahn/*  11  Wall.  403-507.) 

Construction  of  act  of  Congress  in  regard  to 

limitation  of  ax)tions,  as  affected  by  the  war — 

such    act    applies    to    state    and    Federal 

courts,  and  is  constitutional. 

The  act  of  Congress  of  1864,  in  regard  to  the  lim- 
itations of  actions,  means  that  the  time  which 
elapsed,  both  before  and  after  the  passage  of  the 
act,  during  which  the  plalntlfT  could  not  prosecute 
his  suit  by  reason  of  the  civil  war,  is  to  be  de- 
ducted from  the  time  the  cause  of  action  accrued. 

The  act  of  1864  applies  not  only  to  cases  in  the 
Federal  courts,  but  also  to  cases  in  the  courts  of 
tiie  states 

The  act  is  warranted  by  the  Constitution  of  the 
United  States,  and  is  valid. 

[No.  81.] 
Submitted  Feb.  6, 1871.    Decided  Apr.  10, 1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  petition  in  this  case  was  filed  in  the 
fourth  district  court  of  New  Orleans  by  the 
plaintiffs  in  error,  to  recover  upon  a  promissory 
note.  Judgment  having  been  given  for  the  de- 
fendants, the  plaintiffs  took  an  appeal  to  the 
supreme  court  of  the  state,  by  which  the  said 
judgment  was  affirmed;  whereupon  the  plain- 
tiffs sued  out  this  writ  of  error.  ' 

The  case  is  fully  stated  by  the  court. 

Mr.  S.  M.  Johnson*  for  plaintiffs  in  error: 

This  case  comes  here  on  a  writ  of  error  to 
to  supreme  court  of  Louisiana^  and  in  obe- 
dience to  the  authority  of  the  2d  section  of 
the  act  of  Congress  of  February  6,  1867.  The 
section  of  the  act  referred  to  is  amendatory  of 
the  25th  section  of  what  is  known  as  the  judi- 
ciary act  of  1780.  These  two  sections  should 
be  carefully  considered;  for  the  act  of  1867 
enlarges  the  sphere  of  review  of  this  court. 

By  the  25th  section,  it  will  be  seen  that  the 
court  was  restricted  to  "an  examination  and 
correction  of  such  errors  only  as  might  appear 
on  the  face  of  the  record."  The  obvious  intent 
and  purpose  of  the  grant  of  power  to  this 
court,  by  this  section  was,  in  general  terms,  to 
enable  the  Supreme  Court  of  the  United  States, 
in  specified  cases,  to  reverse  the  decisions  of 
the  highest  courts  of  the  state. 

One  of  the  groimds  set  up  in  the  act  of  1867 
(the  same  in  the  act  of  1780),  to  authorize  a 

Note. — Suspetision  of  statute  of  limitations  dur- 
ing war — see  note  to  Hanger  v.  Abbott,  18  L.  ed. 
U.  S.  039. 
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review  by  this  court  of  the  decision  of  the 
highest  court  of  any  state,  is  stated  by  the  act 
itself,  thus: 

"Where  is  drawn  in  Question  the  validity  of 
a  statute  of^  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  oi  the 
United  States,  and  the  decision  is  in  favor  of 
such  their  validity." 

This  case  is  brought  here  to  correct  the  error 
of  the  supreme  court  of  Louisiana,  which  af- 
firmed the  validity  of  the  statute  of  prescrip- 
tion of  that  state,  pleaded  by  the  defendants  m 
bar  of  the  plaintiff's  right  to  recover,  which 
statute,  we  maintain,  is  repugnant  to  the  Con- 
stitution and  laws  of  the  L'nited  States. 

We  have,  in  the  final  decision  of  the  state 
court,  a  distinct  affirmation  of  the  validity  of 
prescription  during  the  whole  war. 

That  law  had  been  suspended  or  made  inop- 
erative by  reason  of  the  war,  which  confess- 
edly did  shut  out  the  plaintiffs  from  all  access 
to  the  courts  of  Louisiana.  It  follows  that  the 
defendant  set  up  in  bar  a  suspended  and  invalid 
law. 

From  April  15  and  August  16,  1861,  the  dates 
of  President  Lincoln's  proclamations  of  non- 
intercourse  with  Louisiana,  all  judicial  pro- 
ceedings and  all  statutes  of  that  state  involving^ 
the  execution  of  any  laws  affecting  citizens  oi 
the  United  States,  became  void.  To  all  legal 
intents  and  purposes,  war  existed  between  the 
United  States  and  Louisiana. 

The  act  of  1864  was  not  necessary  to  secure 
to  these  plaintiffs  exemption  from  the  operation 
of  the  act  of  Louisiana  invoked  by  the  defend- 
ants. 

War,  in  the  judgment  of  this  court,  we  doubt 
not,  will  be  held  to  operate  ipso  facto  as  the  sus- 
pension of  all  laws  of  the  state  whioh  affect  the 
rights  of  loyal  citizens  of  the  United  States, 
whetner  at  the  time  in  or  out  of  the  state  of 
Louisiana.  The  act  of  1864  simply  declared 
such  suspension,  without  invalidatmg  the  force 
of  general  principles,  which  are  to  be  deduced 
from  the  condition  of  public  affairs  referred  to. 

Mr.  E.  T.  Merrick,  for  defendants  in  error : 

On  motion  to  dismiss. 

There  is  nothing  of  record  to  show  that  any 
question  respecting  the  Statute  of  Limitations 
of  the  United  States  of  June  11,  1864,  was 
raised  or  relied  upon  before  the  supreme  court 
of  Louisiana,  as  a  ground  of  recovery. 

See  Medberry  v.  Ohio,  24  How.  413,  16  L.  ed. 
730. 

The  act  of  Feb.  5,  1867  (2d  section),  must 
be  construed  witli  25th  section  of  the  judiciary 
act  of  1780;  and  there  is  nothing  in  either 
which  contemplates  that  a  writ  of  error  can  be 
maintained  for  any  other  matter  or  thing  than 
that  fhown  by  the  record.  It  was  not  the  in- 
tention of  Congress  to  create  any  new  mode  of 
trying  cases  in  error. 

On  the  merits,  if  motion  to  dismiss  should  be 
overruled. 

There  is  no  ^ant  of  power  in  the  Constitu- 
tion of  the  United  States  to  Congress  to  pre- 
scribe rules  of  property  or  practice  for  the  gov- 
ernment of  the  several  states.  Quoad  the  matters 
not  intrusted  to  the  government  of  the  United 
States,  the  state  courts  are  considered  as  courts 
of  another  sovereignty.  Ableman  v.  Booth,  21 
How.  516,  16  L.  ^  173.   As  Congress  cannot 
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crette  the  state  courts,  as  it  cannot  establish 
the  ordinary  rules  of  property,  obligations  and 
eontraets,  nor,  in  general,  denounce  penalties 
for  crimes  and  offenses  in  the  several  States, 
it  cannot  prescribe  rules  of  proceeding  for  such 
•late  couits. 

On  the  other  hand,  there  is  no  inhibition  in 
the  Constitution  of  the  United  States  upon  the 
individual  states,  to  pass  statutes  of  limita- 
tion, even  where  such  statutes  of  limitation  bar 
the  judgments  of  sister  states.  See,  McElmoyle 
T.  Cohen,  13  Pet.  328. 

It,  therefore,  necessarily  appears  that  Con- 
gress never  intended  by  the  act  of  Jime  11, 
1864  (13  Stat,  at  L.  123),  to  legislate  for  the 
several  states. 

The  mere  reading  of  the  act  shows  that  Con- 
gress was  legislating  for  the  courts  and  officers 
of  the  United  States,  over  which  it  has  juris- 
^etion.  It  suspended  the  statute  of  limita- 
tions,  in  the  cases  given,  both  as  to  crimes  and 
dnl  actions.  Could  a  state  bring  a  writ  of  er- 
ror to  this  court,  to  reverse  a  judgment  of  its 
own  courts,  which  should  hold  that  a  criminal 
offense  or  penal  action  was  barred  by  the  stat- 
ute of  limitations,  notwithstanding  the  impos- 
sibility of  summoning  or  arresting  the  offender, 
for  the  cause  assign^  in  the  statute? 

The  statute  of  Louisiana,  enforced  in  this 
ease,  has  been  on  the  statute  book  for  forty- 
five  years,  and  receives  a  like  interpretation 
for  citizens  and  strangers.  It  has' been  inter- 
preted in  former  times  as  subject  to  exceptions, 
it  is  true,  but  the  interpretation,  whatever,  it 
has  been,  has  received  a  imiform  application. 

Smith  V.  Stewart,  21  La.  Ann.  67;  Jaquet  v. 
We66,  22  La.  Ann.  111. 

The  plaintiffs  in  error  (conceding  their  citi- 
Knship)  had  their  choice  of  tribunals,  either 
those  of  the  state  or  the  nation.  They  selected 
the  former,  as  most  advantageous  to  them,  aiid 
lost. 

Statutes  of  limitation  and  prescription  are 
considered  as  mere  directions  to  the  forum, 
vhat  kind  of  actions  to  hear,  and  what  are  to 
be  dismissed.  A  claim  barred  in  one  state  or 
country  may  be  enforced  in  another  state  or 
eountry,  where  the  laws  as  to  the  times  of  lim- 
itation are  different. 

McChiny  v.  SilUman,  3  Pet.  270;  McElmoyle 
V.  Cohen,  supra;  Townsend  v.  Jemieon,  9  How. 
407;  Patterson  v.  Gaines,  6  How.  550. 

The  Louisiana  Code  of  Practice  has  it :  "The 
forms,  the  effects  and  the  prescription  of  ac- 
tioos,  are  governed  by  the  law  of  the  place 
where  they  are  brought;  but  contracts  are  gov- 
erned by  the  law  of  the  place  where  they  are 
entered  into."     C.  P.  art.  13. 

Taylor  v.  Joor,  7  La.  Ann.  272.  "Questions 
of  prescription  affect  the  remedy,  and  must  be 
determined  by  the  law  of  the  forum." 

Netcwian  y.  Goza,  2  La.  Ann.  646;  Union 
CoUon  Ufg,  Co.  v.  Lobdell,  7  Mart.  N.  S.  108; 
Story,  Confl.  L.  Nos.  576,  577,  and  authorities 
there  cited. 

Mr.  Justice  S^rayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Louisiana.  The  record  discloses 
the  following  case:  On  the  16th  of  Apr;l, 
1866,  the  plaintiffs  in  error,  citizens  and  resi- 
dnts  of  the  state  of  New  York,  brought  suit 
11  Wall.  U.  S.,  Book  20. 


ia^^ainst  the  defendants  in  error  in  vne  fourth 
district  court  of  New  Orleans,  upon  a  promis- 
sory note  made  at  New  York  on  the  10th  day 
of  August,  1860,  by  the  defendants,  under  their 
firm  name  of  Bloom,  Kahn,  &  Co.,  to  the  plain- 
tiffs, by  their  firm  name  of  A.  T.  Stewart  & 
Ck).,  for  the  sum  of  $3,226.24,  payable  at  the 
office  of  A.  Levy  &,  Co.,  in  the  city  of  New  Or- 
leans, with  the  current  rate  of  exchange  on 
New  York,  ♦seven  months  from  date.  [*601 
The  plaintiffs,  by  their  petition,  claimed  also  to 
recover  a  few  dollars  for  the  balance  of  an  ac- 
coimt.  The  note  was  duly  protested  at  ma- 
turity for  non-payment.  On  the  28th  of  the 
same  month  of  April  the  defendant.  Levy,  filed 
his  answer,  wherein  he  alleged  that  he  knew 
nothing  of  the  correctness  of  the  note,  or  ac- 
count, and  demanded  full  proof.  He  also 
pleaded  the  statutory  prescription  of  that  state, 
of  five  years,  as  a  bar  to  the  action.  The  other 
defendants.  Bloom,  Elahn,  &  Adler,  answered 
subsequently.  They  denied  all  the  allegations 
of  the  petition,  and  also  set  up  the  defense  of 
prescription. 

A  statute  of  the  state  provides  that  when 
"new  facts"  are  alleged  in  the  answer,  "neither 
replication  nor  rejoinder  shall  be  admitted." 
The  facts  are  "considered  as  denied  by  the 
plaintiff."    Code,  art.  329. 

Kahn  was  examined  upon  interrogatories,  and 
answered  that  the  defendants'  firm  was  consti- 
tuted as  alleged  in  the  plaintiffs'  petition,  and 
that  their  place  of  business  at  the  date  of  the 
note  was  Clinton,  Louisiana.  Another  witness 
testified  that  he  had  known  the  defendant.  Levy, 
since  the  year  1854  or  1855 ;  that  Levy  had  re- 
sided in  New  Orleans  since  that  time,  and  was 
there  during  the  period  of  the  Rebellion.  At 
the  trial  the  plaintiffs  submitted  this  testimony, 
and  the  note  and  protest,  to  the  court.  It 
does  not  appear  that  any  evidence  was  offered 
touching  the  account.  The  court  gave  judg- 
ment for  the  defendants.  Upon  what  groimd 
it  was  given  is  not  disclosed  m  the  record. 

The  plaintiffs  appealed  to  the  supreme  court 
of  the  state.  In  that  court  they  insisted  that 
the  act  of  Congress  of  June  11,  1864,  entitled 
"An  Act  in  Relation  to  the  Limitation  of  Ac- 
tions in  Certain  Cases,"  interrupted  the  run- 
ning of  the  prescription,  and  entitled  them  to 
recover.  The  supreme  court  affirmed  the  judg- 
ment of  the  district  court.  The  record  shows 
they  held  that  "more  than  five  years  having 
elapsed  after  the  maturity  of  the  note  before 
the  citations  were  served  *on  the  de-  [*502 
fendants,  the  plea  of  prescription  must  be  sus- 
tained." It  is  clear  that  the  judgment  was 
given  solely  upon  this  ground.  The  case  would 
have  been  more  satisfactorily  presented  if  a  bill 
of  exceptions  had  been  taken  at  the  proper 
time,  and  the  material  facts  in  that  way  placed 
upon  the  record.  But  enough  is  shown  to  de- 
velop clearly  the  action  of  the  supreme  court 
of  the  state,  and  the  point  we  are  called  upon 
to  review.  There  is  no  controversy  as  to  the 
facts.  Under  the  circumstances,  a  refusal  on 
our  part  to  exercise  the  jurisdiction  invoked 
would  involve  a  sacrifice  of  substance  to  form, 
and  unwarrantably  defeat  the  ends  of  justice. 

Our  attention  has  been  called  to  the  second 

section  of  the  act  of  Congress  of  February  5, 

1867,  amending  the  judiciary  act  of  1789;   14 

Stat.  385.    That  section  is  to  a  great  extent  a 
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transcript  of  the  25th  eection  of  the  prior  act.  su 
There  are  several  alterations  of  phraseology  se 
which  are  not  material.  A  change  of  language  or 
in  a  revised  statute  will  not  change  the  law  fo 
from  what  it  was  before,  unless  it  be  apparent  di 
that  such  was  the  intention  of  the  legislature,  oi 
Theriat  v.  Hart,  2  Hill,  381,  note;  DougUu  v.  ev 
Rowland,  2A  Wend.  47.  But  at  the  close  of  the  su 
2d  section  there  is  a  substantial  addition  and  re 
omission.  The  addition  in  nowise  concerns  in 
this  case,  and  need  not  be  remarked  upon.  The  re 
omission  is  of  these  words  in  the  25th  section  m 
of  the  original  act:  "But  no  other  error  shall  p( 
be  regarded  as  a  ground  of  reversal  in  any  such  pi 
case,  as  aforesaid,  than  such  as  appears  on  the  pi 
face  of  the  record,  and  immediately  respects  m 
the  before  mentioned  questions  of  validity  or 
construction  of  the  said  Constitution,  treaties,  gi 
statutes,  commissions,  or  authorities  in  dis-  cl 
pute."     1  Stat,  at  L.  185.  fc 

It  is  a  rule  of  law  that  where  a  revising  stat-  n 
ate,  or  one  enacted  for  another,  omits  provi-  d 
sions  contained  in  the  original  act,  the  parts  tl 
omitted  cannot  be  kept  in  force  by  construe-  S 
tion,  but  are  annulled.  Ellis  v.  Paige,  1  Pick,  o 
43;  Bartlet  ▼.  King,  12  Mass.  537;  Nichols  ii 
V.  Squire.  5  Pick.  168.  >^ 

503»]  •Whether  thiB  25th  section  of  the  orig-  I 
inal  act  is  superseded  by  the  2d  section  of  h 
the  amendatory  act,  is  a  point  not  necessary  in  E 
this  case  to  be  determined;  for,  conceding  the  C 
negative,  the  question  before  us  is  within  the 
omitted  category,  is  presented  by  the  record,  c 
and  is  the  only  one  we  are  called  upon  to  con-  s 
aider.  It  is  alike  within  the  section  in  ques-  s 
tion  of  the  original  and  of  the  amendatory  act.  t 
In  either  view  there  is  no  jurisdictional  diffi-  c 
eulty.  5 

In  Hanger  v.  Ahhoti,  6  Wall.  532,  18  L.  ed.  t 
939,  this  court  held  that  the  time  during  which  < 
the  courts  in  the  states  lately  in  rebellion  were  I 
closed  to  the  citizens  of  the  loyal  states  is,  in  ( 
suits  since  brought,  to  be  deducted  from  the  i 
time  prescribed  by  the  statutes  of  limitations 
of  those  states  respectively,  although  the  stat- 
utes themselves  contain  no  such  exception  and 
this  independently  of  the  act  of  Congress  of 
1864.  In  the  case  of  The  Protector,  9  Wall. 
687,  19  L.  ed.  812,  the  same  rule  was  applied 
to  the  acts  of  Congress  of  1798  and  1803,  fix- 
ing the  time  within  which  appeals  shall  be 
taken  from  the  inferior  Federal  tribunals  to 
this  court.  Tlie  case  before  us  was  decided 
prior  to  the  decision  of  this  court  in  Hanger  v. 
Ahhott,  with  which  it  is  in  direct  conflict.  But 
apart  from  the  act  of  1864,  it  would  present 
no  pfround  of  Federal  jurisdiction.  Hanger  v. 
Abbott  came  into  this  court  under  the  22d  sec- 
tion of  the  judiciary  act  of  1789,  or  if  that 
section  is  superseded,  under  the  2d  section  of 
the  amendatory  act  of  1867.  Its  determina- 
tion, therrfore,  depends  necessarily  upon  the 
construction  and  effect  to  be  given  to  the  act  of 
1864. 

The  note  upon  which  the  suit  is  founded  ma- 
tured upon  the  13th  of  March,  1861.  The  pre- 
scription of  five  years  expired  on  the  13th  of 
March,  1866.  This  action  was  commenced  on 
the  16th  of  April,  1866,  one  month  and  three 
days  after  the  period  of  limitation  had  elapsed. 

The  act  of  1864  consists  of  a  single  section 
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other  states  of  the  Union.  This  Proclamation 
was  authorized  by  the  5th  section  of  the  Act  of 
July  13,  1861.  The  authority  of  the  United 
States  was  excluded  from  the  entire  state  of 
Louisiana  from  the  date  of  the  first  Proclama- 
tion down  to  the  month  of  May,  1862,  when  the 
city  of  New -Orleans  and  a  small  strip  of  ad- 
jacent territory  lying  along  the  Mississippi 
river  below  that  city  was  reclaimed  from  the 
donunion  of  the  rebels  by  the  military^ forces  of 
the  United  States.  Even  then  no  court  there, 
state  or  Federal,  was  open  to  the  plaintiffs. 
Levy  was  there,  but  the  other  defendants  were 
elsewhere  in  the  state,  whither  the  arms  of  the 
United  States  had  not  penetrated.  But,  with- 
out pursuing  the  subject  further,  here  was  a 
period  of  more  than  a  year  to  be  deducted,  ac- 
cording to  the  act  of  Congress,  from  the  time 
necessary,  under  the  state  law,  tq  create  a  bar, 
and  this  defeated  the  prescription  relied  upon 
by  the  defendants. 

But  it  has  been  insisted  that  the  act  of  1864 
was  intended  to  be  administered  only  in  the 
506*]  Federal  courts,  and  that  it  *ha8  no  ap- 
plication to  cases  pending  in  the  dourts  of  the 
states. 

The  language  is  general.  There  is  nothing 
in  it  which  requires  or  will  warrant  so  narrow 
a  construction.  It  lays  down  a  rule  as  to  the 
subject,  and  has  no  reference  to  the  tribunals 
bj  which  it  is  to  be  applied.  A  different  inter- 
pretation would  defeat,  to  a  large  extent,  the 
object  of  its  enactment.  All  those  who  could 
not  sue  in  the  courts  of  the  United  States,  in- 
cluding the  loyal  men  who  were  driven  out  by 
the  insurrection  and  returned  after  it  ceased, 
and  those  of  the  same  class  who  remained  at 
home  during  the  war,  would  be  deprived  of  its 
benefits.  The  judicial  anomaly  would  be  pre- 
sented of  one  rule  of  property  in  the  Federal 
courts,  and  another  and  a  different  one  in  the 
courts  of  the  state;  and  debts  could  be  recov- 
ered in  the  former  which  would  be  barred  in 
the  latter.  This  would  be  contrary  to  the  uni- 
form spirit  of  the  national  jurisprudence  from 
the  adoption  of  the  judiciary  act  of  1789  down 
to  the  present  time. 

The  act  thus  construed,  it  is  argued,  is  un- 
warranted by  the  Constitution  of  the  United 
States  and,  therefore,  void. 

The  Constitution  gives  to  Congress  the  power 
to  declare  war ;  to  grant  letters  of  marque  and 
reprisal;  to  make  rules  concerning  captures  on 
land  and  water;  to  raise  and  support  armies, 
to  provide  and  maintain  a  navy,  and  to  pro- 
vide for  calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections,  and 
repel  invasions. 

The  President  is  the  Commander-in-Chief  of 
the  army  and  navy,  and  of  the  militia  of  the 
several  states,  when  called  into  the  service  of 
the  United  States,  and  it  is  made  his  duty  to 
take  care  that  the  laws  are  faithfully  executed. 
Congress  is  authorized  to  make  all  laws  neces- 
sary and  proper  to  carry  into  effect  the  granted 
powers.  Tlie  measures  to  be  taken  in  carrying 
00  war  and  to  suppress  insurrection,  are  not 
defined.  The  decision  of  all  such  questions 
rests  wholly  in  the  discretion  of  those  to  whom 
the  substantial  powers  involved  are  confided 
by  the  Constitution. 

507*]  ♦In  the  latter  case  the  power  is  not 
limited  to  victories  in  the  field  and  the  dis- 
11  Waix. 


persion  of  the  insurgent  forces.  It  carries 
with  it  inherently  the  power  to  guard  against 
the  immediate  renewal  of  the  conflict,  and  to 
remedy  the  evils  which  have  arisen  from  its 
rise  and  progress.  This  act  falls  within  the 
latter  category.  The  power  to  pass  it  is  neces- 
sarily implied  from  the  powers  to  make  war 
and  suppress  insurrections.  It  is  a  beneficent 
exercise  of  this  authority.  It  only  applies  co- 
ercively  the  principle  of  the  law  of  nations, 
which  ought  to  work  the  same  results  in  the 
courts  of  all  the  rebellious  states,  without  the 
intervention  of  this  enactment.  Hanger  v.  Ab- 
bott, supra.  It  promotes  justice  and  honesty, 
and  has  nothing  penal  or  in  the  nature  of 
confiscation  in  its  character.  It  would  be  a 
strange  result  if  those  in  rebellion,  by  pro- 
tracting the  conflict,  could  thus  rid  themselves 
of  their  debtS)  and  Congress,  which  had  the 
power  to  wage  war  and  suppress  the  insurrec- 
tion, had  no  power  to  remedy  such  an  evil, 
which  is  one  of  its  consequences.  What  is 
clearly  implied  in  a  written  instrument,  is  as 
effectual  as  what  is  expressed.  U.  8.  v.  Babbit, 
supra.  The  war  power  and  the  treaty  making 
power,  each  carries  with  it  authority  to  ac- 
quire territory.  American  Ins,  Co,  v.  Canter, 
1  Pet.  511.  Louisiana,  Florida  and  Alaska 
were  acquired  under  the  latter,  and  California 
under  both.  The  act  is  within  the  canons  of 
construction  laid  down  by  Chief  Justice  Mar- 
shall.   McCulloch  V.  Md,  4  Wheat.  316. 

This  objection  to  the  statute  is  untenable. 

The  judgment  of  the  Supreme  Court  of  i?ie 
state  is  reversed.  The  cause  u)ill  be  remanded 
to  tJuit  court,  with  directions  to  overrule  the 
plea  of  prescription,  and  to  proceed  in  the  case 
in  conformity  to  law. 


THE  SUSQUEHANNA  &  WYOMING  VAL- 
LEY RAILROAD  &  COAL  COMPANY, 
Appt,, 

V. 

R.  M.  BLATCHFORD  and  J.  B.  Newman,  Trus- 
tees. 

(See  S.  C  11  Wall.  172-178.) 

Jurisdiction  as  to  parties — executors  amd  trus- 
tees— defect,  how  taken  advantage  of — de- 
murrer— plea  in  abatement. 

*1.  In  controversies  between  citizens  of  different 
states,  where  the  Jurisdiction  of  the  courts  of  the 
United  States  depends  spon  the  citizenship  of  the 
parties,  If  there  are  several  co-plaintiffs,  each  plain- 
tiff must  be  competent  to  sue,  and  if  there  are  sev- 
eral co-defendants,  each  defendant  must  be  liable 
to  be  sued  In  those  courts,  or  the  Jurisdiction  can- 
not be  entertained.  ' 

2.  Executors  and  trustees,  suing  for  others*  bene- 
fit, form  no  exception  to  this  rule.  If  they  are  per- 
sonally qualified  by  their  citizenship  to  bring  suits 
In  the  courts  of  the  United  States,  the  Jurisdiction 
is  not  defeated  by  the  fact  that  the  parties  whom 
they  represent  may  be  disqualified ;  and  if  they  are 
not  personally  qualified  by  their  citizenship,  the 
courts  of  the  United  States  will  not  entertain  Ju- 
risdiction, although  the  parties  whom  they  repre- 
sent may  be  qualified. 

3.  The  cases  of  Browne  v.  Strode,  5  Cranch,  303. 
and  McNutt  v.  Bland,  2  How.  10,  commented  upon 
and  explained. 

4.  when  the  citizenship  of  the  parties  is  averred 

*Headnote8  by  Mr.  Justice  Field. 

Note. — tTuritdiotion  of  U.  8.  circuit  court  depend- 
ent on  residence  of  parties;  proper  place  of  suit-^ 
see  note  to  Roberts  v.  Lewis,  86  L.  ed.  U.  8.  579. 

179 


172-178 


SUPBEME  COUBT  OF  THE  UNITED   STATES. 


Dec.  Tebm, 


!n  a  bill  of  complaint,  and  it  does  appear  that 
■ome  of  the  plaintiffs  are  disqualified  by  their  citi- 
zenship from  maintaining  the  suit,  the  defect  may 
be  talcen  advantage  of  oy  demurrer,  or  without 
demurrer,  on  motion  at  any  stage  of  the  proceed- 
ings. 

5.  A  plea  in  abatement  is  required  only  when  the 
citizenship  averred  is  such  as  to  support  the  Juris- 
diction of  the  court,  and  the  defendant  desires  to 
controvert  the  averment. 

[No.  97.] 
Argued  Mar,  2,  1871.    Decided  Apr,  17,  1871. 

APPEAL   from   the   Circuit    Court    of    the 
United  States  for  the  Western  District  of 
Pennsylvania. 

The  biU  in  this  case  was  filed  in  the  court 
below,  by  the  defendants  in  error,  for  the  fore- 
closure of  a  certain  mortgage.  A  decree  hav- 
ing been  entered  in  said  court  in  favor  of  the 
complainants,  the  respondents  took  an  appeal 
to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  E.  L.  Hodges  and  Isaac  J.  Post, 
for  appellant: 

To  sustain  the  jurisdiction  of  the  Federal 
court,  each  plaintiff  must  be  qualified  to  sue, 
and  each  defendant  must  be  liable  to  be  sued 
by  them,  imder  the  provisions  of  the  11th  sec- 
tion of  the  judiciary  act. 

Strawbridge  v.  Curtiss,  3  Cranch,  267 ;  Ward 
V.  Arredondo,  1  Paine,  410;  Conolly  v.  Taylor, 
2  Pet.  556. 

Executors  and  administrators,  trustees  and 
corporations,  qualified  by  citizenship,  may  sue 
in  the  Federal  courts,  although  they  for  whose 
benefit  the  suits  are  brought  may  be  disquali- 
fied. 

Chappedelaine  v.  Dechenaux,  4  Cranch,  306; 
Clarke  v.  Matthewsoti,  12  Pet.  171;  Oshom  v. 
Bk.  of  U.  8.  9  Wheat.  856;  R.  R.  Co.  v.  Let- 
son,  2  How.  497 ;  Irvine  v.  Lotory,  14  Pet.  298 ; 
Bonnafee  v.  WiUiams,  3  How.  574. 

The  jurisdiction  depends  exclusively  upon 
the  citizenship  of  the  parties  to  the  suit  ap- 
pearing on  the  record. 

A  supposed  analogy  between  the  trust  rela- 
tions oi  the  present  plaintiffs,  and  those  of  the 
plaintiffs  in  certain  cases  heretofore  decided  in 
this  court,  foimded  upon  official  bonds,  affords 
the  only  explanation  of  the  judgment  rendered 
in  the  court  below  on  this  demurrer.  Those 
cases  are  three,  1^12;..*  Brotone  y.  Strode,  5 
Cranch,  303;  McNutt  v.  Bland,  2  How.  10; 
Huff  V.  Hutchinson^  14  How.  586. 

These  are  all  suits  upon  bonds  given  under 
state  laws,  to  an  officer  having  no  interest  in 
the  subject-matter,  for  the  benefit  of  whom  it 
may  concern. 

ifr.  Theodore  Cnyler,  for  appellees: 

The  jurisdiction  of  the  court,  when  it  is 
foimded  upon  the  citizenship  of  the  parties, 
rests  upon  that  of  the  real  and  not  of  the  nomi- 
nal parties  to  the  suit. 

"The  courts  of  the  United  States  have  juris- 
diction in  a  case  between  the  citizens  of  the 
same  state,  if  the  plaintiffs  are  only  nominal 
plaintiffs,  for  the  use  of  an  alien."  Brotone  v. 
Strode,  5  Cranch,  303. 

"By  a  law  of  the  state  of  Mississippi,  sher- 
iffs are  required  to  give  bonds  to  the  governor 
for  the  faithful  performance  of  their  duty. 
The  fact  that  the  governor  and  the  party  sued 
are  citizens  of  the  same  state  will  not  oust  the 
jurisdiction  of  the  circuit  courts  of  the  United 
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States,  provided  the  party  for  whose  use  the 
suit  is  brought,  is  a  citizen  of  another  state." 
McNutt  V.  Bland,  2  How.  10. 

"The  court  will  not  suffer  its  jurisdiction  in 
an  equity  cause  to  be  ousted  by  the  circum- 
stances of  the  joinder  or  non-joinder  of  merely 
formal  parties,  who  are  not  entitled  to  sue  or 
liable  to  be  sued  in  the  United  States  courts." 
Wormley  v.  Wormley,  8  Wheat.  422. 

"The  substantial  parties,  plaintiffs,  those 
for  whose  benefit  the  decree  is  sought,  are 
aliens,  and  the  court  has  original  jurisdiction 
between  them  and  all  the  defendants. 

Conolly  V.  Taylor,  2  Pet.  556;  see,  also,  Ir- 
vine V.  Lotory,  14  Pet.  293. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  11th  section  of  the  judiciary  act  of  1789 
vests  in  the  circuit  courts  original  jurisdic- 
tion of  suits  of  a  civil  nature,  at  law  and  in 
equity,  when  the  matter  involved  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  in 
three  classes  of  cases:  1,  when  the  United 
States  are  plaintiffs  or  petitioners ;  2,  when  an 
alien  is  a  party;  and,  3,  when  the  suit  is  be- 
tween a  citizen  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state. 

In  the  last  two  classes  the  designation  of  the 
party,  plaintiff  or  defendant,  is  in  the  singular 
number,  but  the  designation  is  intended  to  em- 
brace all  the  persons  who  are  on  one  side,  how- 
ever numerous,  so  that  each  distinct  interest 
must  be  represented  by  persons,  all  of  whom 
are  entitled  to  sue  or  are  liable  to  be  sued  in 
the  Federal  courts.  8tra/whridge  v.  Curtis,  3 
Cranch,  267.  In  other  words,  if  there  are  sev- 
eral co-plaintiffs,  the  intention  of  the  act  is 
that  each  plaintiff  must  be  competent  to  sue, 
*and,  if  there  are  several  co-defendants,  [*175 
each  defendant  must  be  liable  to  be  sued,  or 
the  jurisdiction  cannot  be  entertained.  Execu- 
tors and  trustees  suing  for  others'  benefit  form 
no  exception  to  this  rule.  If  they  are  person- 
ally qualified  by  their  citizenship  co  bring  suit 
in  the  Federal  courts,  the  jurisdiction  is  not 
defeated  by  the  fact  that  the  parties  whom 
they  represent  may  be  disqualified.  This  has 
been  repeatedly  adjudged.  It  was  so  adjudged 
as  early  as  1808,  in  Chappedelaine  v.  Deche- 
naux, 4  Cranch,  307,  where  the  complainants, 
though  citizens  of  France,  brought  suit,  one  as 
residuary  legatee  and  the  other  as  administra- 
tor de  bonis  non  of  a  testator,  who  had  been  a 
citizen  of  Georgia,  against  the  defendant,  who 
was  a  citizen  of  that  state.  Counsel,  on  open- 
ing the  question  of  jurisdiction,  was  stopped 
by  the  court,  Mr.  Chief  Justice  Marshall  ob- 
serving that  the  impression  of  the  court  was 
that  the  case  was  clearly  within  the  jurisdic- 
tion of  the  courts  of  the  United  States;  that 
the  plaintiffs  were  aliens;  and,  although  they 
sued  as  trustees,  they  were  entitled  to  sue  in 
the  circuit  court.  This  ruling  was  followed 
in  Childress  v.  Emory,  8  Wheat.  669;  and  in 
Oshom  V.  The  Bank  of  the  United  States,  9 
Wheat.  738,  the  Chief  Justice  laid  it  down  as 
a  universal  rule  that,  in  controversies  between 
citizens  of  different  states,  the  jurisdiction  of 
the  Federal  courts  depended  not  upon  the  rela- 
tive situation  of  the  parties  concerned  in  inter- 
est, but  upon  the  relative  situation  of  the  par- 
ties named  in  the  record. 
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These  anthorities  are  conclusive  of  the  pres- 
ett  case.  The  defendant  is  a  corporation  created 
under  the  laws  bf  Pennsylvania.  One  of  the 
plaintiffs,  Blatchford,  describes  himself  in  the 
bi]l  as  a  citizen  of  the  state  of  New  York,  and 
the  plaintiff,  Newman,  describes  himself  as  a 
citizen  of  Pennsylvania,  and  they  both  describe 
themselves  as  trustees,  who  sue  solely  for  the 
use  of  Henrv  Beckett,  an  alien  and  a  subject  of 
the  Que^  of  Great  Britain,  and  of  Joseph  Loyd. 
a  citizen  of  New  Jersey.  The  demurrer  of  the 
defendant  raises  the  (Ejection  that  the  plain- 
176*]tiff,  Newman,  is  a  citizen  of  the  ^same 
state  with  the  defendant,  and  that  the  court 
has,  in  consequence,  no  jurisdiction  in  the  case. 
If  there  were  no  other  parties,  the  suit  clearly 
would  not  lie,  for  the  11th  section  of  the  ju- 
diciary act  only  authorizes  a  suit  between  citi- 
zens of  different  states,  not  between  citizens  of 
the  same  state.  And  the  objection,  according 
to  the  construction  we  give  to  that  section  and 
to  the  authorities  cit^,  is  equally  available 
when  a  disqualified  party  is  joined  with  others 
who  are  qualified. 

The  cases  of  Broione  v.  Strode,  5  Cranch,  303, 
and  McNutt  y.  Bland,  2  How.  10,  upon  which 
the  plaintiffs  rely,  do  not  aid  them.  In  the 
first  case  the  action  was  on  a  bond  given  by  an 
executor  for  the  faithful  execution  of  his  tes- 
tator's will,  in  conformity  with  the  statute  of 
Viinnia,  which  required  all  such  bonds  to  be 
made  payable  to  the  justices  of  the  peace  of  the 
county  where  administration  was  granted,  but 
allowed  suits  to  be  brought  upon  them  at  the 
instance  of  any  party  aggrieved.  The  object 
of  the  action  was  to  recover  of  the  defendant,  a 
dtizen  of  Virginia,  a  debt  due  by  the  testator 
to  a  British  subject,  and  was  brought  in  the 
Dame  of  the  justices  of  the  peace  of  the  coimty, 
who  were  also  citizens  of  that  state.  It  was 
held  that  the  circuit  court  had  jurisdiction. 

In  Moyutt  V.  Bland  the  action  was  on  a  bond 
gren  by  a  sheriff  of  a  county  in  Mississippi. 
Bj  the  law  of  that  state  sheriffs  were  required 
to  execute  bonds  to  the  governor  of  the  state 
and  his  successors,  conditioned  for  the  faithful 
performance  of  the  duties  of  their  office,  which 
hood  could  be  prosecuted  at  any  time  by  any 

S  injured  until  the  whole  amount  of  the 
ty  was  recovered.  The  action  in  the  case 
cited  was  brouj^ht  in  the  name  of  the  governor 
for  the  use  of  citizens  of  New  York,  against  the 
pendants,  who  were  citizens  of  Mississippi. 
Upon  demurrer  it  was  held  by  this  court  that 
the  dreuit  court  had  jurisdiction. 

*ln  this  case,"  said  the  court,  "there  is  a 
controversy  and  suit  between  citizens  of  New 
Tork  and  Mississippi ;  there  is  neither  between 
177*]  the  governor  and  the  defendants.  As* 
the  instrument  of  the  state  law  to  afford  a  rem- 
edy against  the  sheriff  and  his  sureties,  his 
vame  is  on  the  bond  and  to  the  suit  upon  it, 
hut  in  no  just  view  of  the  Constitution  or  law 
can  he  be  considered  as  a  litigant ;  both  look  to 
things,  not  names;  to  the  actors  in  controver- 
sies and  suits,  not  to  the  mere  forms  or  inactive 
iostruments  used  in  conducting  them  in  virtue 
of  some  positive  law."  The  court  then  cites 
the  case  of  Broicne  t.  Strode,  and  states  the 
principle  on  which  it  was  decided,  to  be,  ''that 
▼here  the  real  and  only  controversy  is  between 
citizens  of  different  states^  or  an  alien  or  a  citi- 
zen, and  the  plaintiff  is  by  some  positive  law 
11  Wall. 


compelled  to  use  the  name  of  a  public  officer 
who  has  not,  nor  ever  had  any  interest  in  or 
control  over  it,  the  courts  of  the  United  States 
will  not  consider  any  others  as  parties  to  the 
suit,  than  the  persons  between  whom  the  litiga- 
tion before  them  exists." 

There  is  no  analogy  between  these  cases  and 
the  case  at  bar.  The  nominal  plaintiffs  in 
those  cases  were  not  trustees^  and  held  nothing 
for  the  use  or  benefit  of  the  real  parties  in  in- 
terest. They  could  not,  as  is  said  in  McNutt 
V.  Bland,  prevent  the  institution  or  prosecution 
of  tne  actions  or  exercise  any  control  over  them. 
The  justices  of  the  peace  in  the  one  case,  and 
the  governor  in  the  other,  were  the  mere  con- 
duits through  whom  the  law  afforded  a  remedy 
to  the  parties  aggrieved. 

In  the  case  at  bar  the  plaintiffs  are  the  real 
prosecutors  of  the  suit.  They  are  parties  to 
the  mortgage  contract  negotiating  its  terms 
and  stipiuations^  and  to  them  the  usual  rights 
and  powers  of  mortgagees  are  reserved,  and  to 
them  the  usual  obligations  of  mortgagors  are 
made.  The  right  to  use  different  remedies  is 
expressly  provided  upon  default  in  the  pay- 
ments stipulated,  and  the  adoption  of  either 
rests  at  the  option  of  the  plaintiffs.  So  long 
as  they  do  not  refuse  to  discharge  the  trusts 
reposed  in  them,  other  parties  are  not  author- 
ized to  institute  or  prosecute  any  proceedings 
for  the  enforcement  of  the  mortgage,  or  to  ex- 
ercise any  control  over  them. 

The  case  is  not  one  where  a  plea  in  abatement 
was  reouired  *to  raise  the  question  of  [*178 
citizenship.  Here  the  citizenship  of  the  parties 
is  averred  in  the  bill  of  complaint^  and  the  con- 
sequent defect  in  the  jurisdiction  of  the  court 
is  apparent,  and  a  defect  of  this  character  thus 
disclosed  may  be  reached  on  demurrer  or  taken 
advantage  of  without  demurrer,  on  motion,  at 
any  stage  of  the  proceedings.  A  plea  in  abate- 
ment is  required  only  where  the  citizenship 
averred  is  such  as  to  support  the  jurisdiction 
of  the  court  and  the  defendant  desires  to  con- 
trovert the  averment.  The  question  of  citizen- 
ship constitutes  no  part  of  the  issue  upon  the 
merits. 

It  follows,  from  the  vieioa  expressed,  that  the 
decree  of  the  court  below  must  he  reversed,  and 
that  the  cause  must  he  remanded,  with  direc- 
tions to  the  court  to  dismiss  the  hill  for  want  of 
jurisdiction  of  parties;  and  it  is  so  ordered. 


DUNLOP,  MONCURE  &  CO.  and  The  Legal 
Representatives  of  Louise  D.  Minor,  De- 
ceased, Plffs.  in  Err,, 

V, 

JAMES  E.  ZUNTS. 
(See  S.  C.  "Moncure  v.  Zunts,"  11  Wall.  416-428.) 

Practice  in  Louisiana — sale    of    land   in    that 
stale  set  aside  for  want  of  proper  notice. 

The  act  of  Mav  26,  1824,  established  in  Louisiana 
the  practice  of  the  state  courts  as  the  practice  of 
the  Federal  courts,  and  limited  the  power  of  the 
Federal  courts  in  that  state  over  their  own  rules 
of  oractlce. 

The  act  of  1824  has  not  been  repealed  or  modified 
by  the  7th  section  of  the  act  of  March  2,  1867. 

A  sale  of  land  in  Louisiana  which  the  marshal 
had  advertised  only  in  the  newspapers  selected  bj 
the  clerk  of  the  House  of  Bepresentatives,  should 
be  set  aHide  for  want  of  advertisement  in  tha 
parish  where  the  land  lay. 

[No.  127.] 
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IN  ERROR  to  tne  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs,  C.  Robinson  and  P.  Phillips^  for 
plaintiffs  in  error: 

The  mode  of  proceeding  on  writs  of  execu- 
tion issued  on  judgments  of  courts  of  the  state 
of  Louisiana,  having  been  adopted  by  rule  in 
the  circuit  court  of  the  United  States^  held  in 
that  state,  was  the  proper  rule  to  govern  the 
marshal  of  that  court.     Collier  v.  Stanbroughf 

6  How.  21. 

It  is  nowise  affected  or  impaired  by  section 

7  of  the  act  of  Congress  of  Mar.  2,  1867,  mak- 
ing appropriations  for  sundry  civil  expenses  of 
the  government  for  the  year  ending  June  30, 
1868,  and  for  other  purposes  (14  Stat,  at  L. 
466)  ;  the  other  purposes  of  the  act,  besides 
making  appropriations,  being  connected  with 
the  expenses  of  the  government;  and  the  ad- 
vertisements provided  for  in  §  7  being  confined 
to  those,  the  accounts  for  which  are  to  be  "ad- 
justed by  the  proper  accounting  officers"  of  the 
government,  and  the  money  for  which  is  to  be 
paid  out  of  money  appropriated  by  Congress. 
This  is  yet  more  manifest  from  the  act  of  Mar. 
28,  1867,  §§  2,  3,  15  Stat,  at  L.  7,  8. 

In  1835,  it  was  held  that  the  officer  was  bound 
to  advertise  the  real  estate  "in  both  the  Eng- 
lish and  French  languages,  for  the  space  of  30 
days  before  the  sale;"  that  the  law  requires 
••'property  situated  in  the  place  where  this  was, 
^en  seized  by  the  sheriff,  to  be  advertised  both 
in  the  English  and  French  languages." 

MoDonough  t.  Oravier,  9  1^.  544. 

The  Rev.  Stat,  is  that  in  certain  parishes,  one 
of  which  is  Ascension^  advertisements  "shall  be 
published  both  in  the  English  and  French  lan- 
guages."   R.  S.  pp.  4,  5,  of  ed.  1856. 

Messrs.  D.  G.  Campbell,  J.  A.  Campbell,  and 
T.  J.  Dnrant,  for  defendants  in  error: 

English  is  the  language  of  the  Constitution, 
the  laws  and  the  tribimals  of  the  United  States. 
It  is  and  always  has  been  the  legal  language 
of  Louisiana.  The  act  of  Congress  of  Feb.  20, 
1811  (2  Stat,  at  L.  641),  "To  enable  the  People 
of  the  Territory  of  Orleans  to  Form  a  Constitu- 
tion and  State  Government,"  declares,  in  §  3, 
"that,  after  the  admission  of  the  said  territory 
of  Orleans  as  a  state  into  the  Union,  the  laws 
which  such  state  may  pass  shall  be  promulgated, 
and  its  records  of  every  description  shall  be 
preserved,  and  its  judicial  and  legislative  writ- 
ten proceedings  conducted  in  the  language  in 
which  the  laws  and  the  judicial  and  legislative 
written  proceedings  of  the  United  States  are 
now  published  and  conducted." 

The  15th  paragraph  of  the  6th  article  of  the 
Constitution  of  Louisiana,  adopted  under  this 
authorization,  and  with  which  the  state  was 
admitted  into  the  Union,  made  at  New  Orleans, 
Jan.  22,  1812,  declared  that  "all  laws  that  may 
be  passed  by  the  legislature  of  the  state  of 
Loiusiana,  and  the  judicial  and  legislative  writ- 
t^i  proceedings  of  the  same,  shall  be  promul- 
gated, preserved,  and  conducted  in  the  language 
m  which  the  Constitution  of  the  United  States 
is  written." 

The  Constitution  of  Louisiana,  made  at  New 
jL88 


Orleans,  Mar.  7,  1868,  under  which  the  state 
was  re-admitted,  in  article  1Q9,  declares  "that 
no  law  shall  require  judicial  process  to  be  is- 
sued in  any  other  than  the  English  language." 

The  first  advertisement  of  the  sale  of  the 
property  under  the  fi.  fa.  was  made  Mar.  30, 
1868,  so  that  at  that  time  no  law,  state  or  Fed- 
eral, required  an  advertisement  in  French. 

The  facts  were  that  the  United  Stat^  mar- 
shal advertised  the  property  in  newspapers 
published  in  the  city  of  New  Orleans,  which 
had  been  designated  by  the  clerk  of  the  House 
of  Representatives,  under  the  act  of  Congress 
of  Mar.  2,  1867  (see  14  Stat,  at  L.  466  and 
467),  and  which  had  by  that  officer  been  duly 
notified,  as  the  law  requires,  to  the  judge  of 
the  United  States  court  in  Louisiana. 

The  act  of  1867  referred  to,  makes  it  the 
duty  of  the  clerk  of  the  House  of  Representa- 
tives to  select  in  certain  states,  among  which 
is  Louisiana,  one  or  more  newspapers,  in  which, 
or  in  some  one  or  more  of  which  so  selected, 
all  such  advertisements  as  may  be  ordered  for 
publication  in  said  district,  by  any  United 
States  court  or  judge  thereof,  or  by  any  of- 
ficer of  such  courts,  or  by  any  executive  of- 
ficer of  the  United  States,  shall  be  published. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Margaret  R  Deas  obtained  a  judgment  in 
the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana,  against  Caroline  D.  Mon- 
cure  and  others,  heirs  of  Henrjr  Doyal,  and  un- 
der an  execution  issued  on  this  judgment,  cer- 
tain real  estate  was  sold  lying  in  the  parish  of 
Ascension,  of  which  Zunts,  the  present  defend- 
ant in  error,  became  the  purchaser.  The  lawa 
of  Louisiana  authorize  a  proceeding  by  a  pur- 
chaser at  judicial  sale,  somewhat  in  the  nature 
of  a  bill  of  peace,  to  quiet  and  confirm  the  title 
acquired  by  the  sale.  This  proceeding  is  called 
a  monition,  and  is  instituted  in  the  same  court 
in  which  the  original  judgment  was  rendered, 
by  a  publication  warning  all  persons  interested 
to  come  forward  and  show  cause,  if  any  they 
can,  why  the  title  acquired  by  the  sale  should 
not  be  confirmed. 

In  response  to  this  monition  issued  by  Zunts, 
the  present  plaintiffs  in  error  appeared  in  court 
and  opposed  the  confirmation  on  several 
grounds,  which  attacked  the  validity  of  the 
sale  for  want  of  conformity  in  the  marshal's 
proceedings  to  the  laws  of  Louisiana.  The  is- 
sues raised  by  this  opposition  were  tried  by  a 
jury,  and  several  bills  of  exception  were  taken, 
which  present  the  points  relied  on  by  plaintiffs 
in  error,  to  reverse  the  judgment  of  the  circuit 
court  confirming  the  sale. 

The  most  important  of  these  relate  to  the  ad- 
vertisement of  the  sale,  and  to  them  we  shall 
limit  our  observations. 

The  Code  of  Procedure  of  Louisiana  orig- 
inally provided  that  such  sales  should  be  pub- 
lished in  the  English  and  French  languages  in 
a  newspaper  of  the  parish  where  the  seizure 
was  made.  Subsecjuently  the  law  was  altered 
so  as  to  dispense  with  the  publication  in  French, 
unless  the  defendant  should  request  it.  But 
from  this  amendment,  the  parish  of  Ascension 
and  some  other  parishes  were  exempt.  So  there 
is  no  question  but  that  the  law  of  Louisiana,  in 
regard  to  land  sold  under  executory  process  in 
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the  parish  of  Ascension,  re<]^iiired  a  publication 
In  a  newspaper  of  that  parish,  in  both  French 
and  English,  as  a  preliminary  to  tue  sale.  In 
the  case  in  consideration,  no  publication  was 
made  in  the  parish  of  Ascension,  though  there 
was  a  newspaper  published  there,  in  both  the 
English  and  French  languages,  and  the  only 
notice  given  of  the  sale  was  an  advertisement 
in  the  English  language,  in  a  newspaper  of 
New  Orleans. 

There  seems  to  be  no  reason  to  doubt,  if  the 
original  judgment  in  this  case  had  been  ren- 
dered in  a  state  court  of  Louisiana,  and  the  pro- 
ceeding we  are  now  considering  had  been  there 
tried,  that  the  sale  could  not  have  been  sus- 
tained. And  the  real  question  that  we  are  to 
decide  is :  whether  the  departure  of  the  marshal 
from  the  requirements  of  the  Louisiana  Code, 
in  making  the  sale  under  executory  process  of 
the  Federal  court,  is  sufficient  in  this  case  to 
invalidate  the  sale. 

421»]  •The  act  of  Congress  of  May  26, 1824,  de- 
clares that  "the  mode  of  proceedings  in  civil 
cases  in  the  courts  of  the  United  States  that 
now  are,  or  hereafter  may  be,  established  in  the 
state  of  Louisiana,  shall  be  conformable  to  the 
laws  directing  the  mode  of  practice  in  the  dis- 
trict courts  of  said  state,"  and,  though  there  is 
a  provision  authorizing  the  judges  of  those 
ooTuls  to  make  alterations  necessary  to  conform 
the  practice  to  the  organization  of  the  Federal 
courts,  this  authority  is  quite  limited.  This 
statute,  then,  in  establishing  the  practice  of  the 
state  courts  as  the  practice  of  the  Federal 
courts,  however  the  state  laws  may  modify 
that  practice,  and  in  limiting  the  power  of  the 
Federal  courts  in  that  state  over  their  own 
rules  of  practice,  is  a  departure  from  the  other- 
wise uniform  action  of  Congress  on  that  subject. 
The  mode  of  procedure  in  the  courts  of  Louisi- 
ana, conforming  very  nearly  to  those  of  the 
civil  law,  and  both  the  Code  of  Procedure  and 
the  Civil  Code  of  that  state  differing  so  widely 
from  the  system  of  common  law  adopted  in  all 
the  other  states^  was  the  reason  of  tnis  special 
purpose  of  Congress  to  require  the  Federal 
courts  in  that  state  to  conform  to  the  usages  of 
the  local  law.  This  has  been  frequently  no- 
ticed in  this  court. 

It  is  said,  however,  that  the  act  of  1824  has 
been  repealed  or  modified  by  the  7th  section  of 
the  act  of  March  2,  1867.  14  Stat,  at  L.  466. 
This  is  an  act  making  appropriations  for 
sundry  civil  expenses  of  the  government  for 
the  year  1868.  Among  these  expenses  were 
the  publication  of  advertisements  of  the  depart- 
moits,  and  other  matters  in  the  District  of  Co- 
Imnbta^  and  the  laws  concerning  the  Army  and 
NaTy  m  the  United  States  Army  and  Navy 
Journal. 

The  7th  section  of  this  act  authorizes  the 
derk  of  the  House  of  Representatives  to  name 
ooe  or  more  newspapers  published  in  each  of 
the  eleven  states  which  had  been  in  insur- 
rection, naming  them  in  which  the  treaties  of 
the  laws  of  the  United  States  shall  be  published, 
and  in  some  one  or  more  of  which  "all  such  ad- 
vertisements as  may  be  ordered  for  publication 
in  said  districts  by  any  United  States  courts  or 
judge  thereof,  or  any  officer  of  such  courts,  or 
of  any  executive  officer^  of  the  United  States, 
•liall  be  nnblished,  the  compensation  provided 
■Bd  other  terms  of  publication  shall  be  fixed  by 
11  Wall. 


said  clerk,  at  a  rate  not' exceeding  $2  per  page 
for  the  publication  of  treaties  and  laws,  and 
not  exceeding  $1  per  square  of  eight  lines  for 
the  publication  of  advertisements,  the  accoimts 
for  which  shall  be  adjusted  by  the  proper  ac- 
counting officers,  and  paid  in  the  manner  now 
allowed  by  law  in  like  cases."  The  law  further 
provides  that  the  clerk  of  the  House  shall  notify 
the  heads  of  departments,  and  each  judge  of  the 
United  States  courts,  of  the  paper  selected,  and 
that  thereafter  it  shall  be  the  duty  of  such  ex- 
ecutive officers  to  furnish  to  such  selected  paper 
only  an  authentic  copy  of  the  publications  to  be 
made  as  aforesaid. 

The  strict  grammatical  construction  of  this 
section  limits  its  application  to  such  advertise- 
ments and  publications  as  must  be  adjusted  by 
the  proper  accounting  officers,  and  paid  in  the 
manner  now  allowed  by  law  in  like  cases. 
That  this  means  accoimting  officers  of  the 
Federal  Treasury  and  payments  by  or  on  be- 
half of  the  United  States,  we  cannot  doubt. 
Such  language  would  hardly  be  used  in  reference 
to  costs  of  court,  to  be  paid  by  private  parties, 
in  a  litigation  between  themselves.  Nor  would 
any  legislative  body  use  the  phrase  "acount- 
ing  officers**  in  reference  to  the  clerk  *or  [*422 
marshal  in  taxing  the  costs  of  advertisements 
in  the  regular  course  of  their  duties.  It  is  a 
phrase  well  known  as  referring  to  the  auditors 
and  comptrollers  of  the  Treasury,  who  pass 
upon  all  claims  against  the  government  before 
they  can  be  paid  out  of  the  public  Treasury. 
The  cases  then  to  which  the  section  by  its 
term  applies  are  such  publications  as  the  Fed- 
eral government  is  concerned  in,  and  for  which 
it  may  have  to  pay. 

This  view  is  confirmed  by  the  manifest  pur- 
poses of  the  act.  These  are:  First,  to  require 
that  the  clerk  of  the  House  of  Representatives 
should  select,  in  the  states  lately  in  insur- 
rection, the  newspapers  in  which  such  publica- 
tion should  be  made  as  the  United  States  re- 
quired, instead  of  the  heads  of  the  departmetit3, 
and  other  officers  who  ha4.  heretofore  exercised 
that  discretion;  second^  that  he  should  also  fix 
the  scale  of  prices,  within  a  limit  prescribed  l^ 
the  act  which  the  government  should'be.  charged 
for  such  publications.  '       , 

Nor  is  this  view  afl'ected  by  the  fact  that 
judges  of  courts  and  other  officers  of  the  court, 
meaning  marshal^  and  clerks,  are  among  those 
required  to  make  publications  in  the  papers 
so  selected;  for  in  the  proceedings  of  these 
courts  in  revenue  seizures,  confiscations,  cotton 
cases,  forfeitures  and  the  like^  many  notices 
are  required  to  be  published  and  are  published 
by  these  officers,  for  which  the  United  States 
pays,  and  which^  before  the  marshal  can  get  the 
allowance  for  it,  must  be  passed  upon  by  the 
accounting  officers  of  the  Treasury. 

Whether  we  look,  then,  to  the  language  of 
this  7th  section,  or  to  the  manifest  purpose  and 
object  of  the  act,  we  are  constrained  to  limit 
its  application  to  such  publications  as  the 
Federal  government  may  make  on  her  own  ac- 
count, and  for  which  payment  is  to  be  made 
out  of  the  Federal  Treasury. 

If  the  language  of  the  section  W(r7e  much 
more  favorable  than  it  is  to  the  construction 
contended  for  by  the  defendant  in  error,  we 
should  pause  long  before  concluding  that  Oon- 
gress  had  reversed  in  this  instance  its  uniform 
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policy  of  conforming  the  modes  of  proceedinc 
in  th«  Federal  courts  to  those  of  the  states,  and 
liad  repealed  pro  tanto  the  act  of  1824, 
423*]  *which  laid  down  that  as  the  law  for 
Louisiana,  with  an  express  limitation  in  the 
power  of  the  court  to  modif)r  it;  and  that  it 
had  invaded  the  rule  long  received  as  an  axiom, 
that  the  descent,  alienation  and  transfer  of 
real  estate  was  governed  rightfully  by  the  law 
of  the  state  wherein  it  lay.  We  are  quite  sat- 
isfied that  Congress  had  no  such  intent  in  pass- 
ing the  act  of  1867. 

The  effort  to  support  the  course  of  the  mar- 
shal, by  showing  that  he  acted  under  a  rule  of 
the  court,  is  hardly  worth  consideration.  The 
mere  circimistance  that  for  a  few  months  that 
officer,  acting  under  the  construction  of  the 
act  of  1867,  which  we  have  just  shown  to  be 
erroneous,  had  advertised  only  in  the  news- 
papers selected  by  the  clerk  of  the  House  of 
Kepresentatives,  did  not  constitute  a  rule  of  the 
court. 

We  are  of  opinion  that  the  sale  should  have 
been  set  aside  for  want  of  the  advertisement  in 
the  parish  where  the  land  lay. 

The  judgment  of  the  Circuit  Court  affirming 
the  sale  is,  therefore,  reversed,  and  the  case  re- 
manded, with  directions  to  proceed  in  conform- 
ity to  this  opinion. 


MOSES  A.  MEADER  et  al,  Appts,, 

V, 

CJHARLES  E.  NORTON. 

(See  S.  C.  11  Wall.  442-458.) 

Power  of  commissioners  to  settle  Meaican  land 
claims — equity  jurisdiction  over  land  patents 
for  fraud  or  mistake — innocent  purchasers — 
laches  and  statute  of  limitations,  no  defense, 
until  fraud  is  discovered. 

Bt  the  act  authorizing  commissioners  to  settle 
Mexican  land  claims  in  California,  nothing  more 
was  contemplated  than  the  separation  of  the  lands 
which  were  owned  by  Individuals  from  the  public 
domain. 

Courts  of  equity  have  fall  jurisdiction  to  relieve 
against  fraud  or  mistake,  and  that  power  extends 
to  cases  Where  one  man  has  procured  tiie  patent 
which  belonged  to  another,  at  the  time  the  patent 
was  issued. 

Persons  are  not  innocent  purchasers,  who  had 
notice  of  the  adverse  title  at  the  time  of  purchase. 

Defenses  of  laches  and  the  statute  of  limitations 
cannot  prevail  where  the  relief  sought  is  grounded 
on  a  charge  of  secret  fraud,  and  it  appears  that  the 
suit  was  commenced  within  a  jreasonflible  time  after 
the  evidence  of  the  fraud  was  discovered. 

[No.  110.] 
Argued  Mar.  21,  1871.    Decided  Apr.  11,  1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  petition  in  this  case  was  filed  in  the 
court  l^low,  for  the  cancelation  of  a  certain 
grant  of  land  on  the  ground  of  fraud,  and  for  a 
decree  establishing  the  alleged  rights  of  the  pe- 
titioner in  the  said  land.  A  decree  having  been 
entered  in  favor  of  the  petitioner,  the  respond- 
ents took  an  appeal  to  this  court. 

Messrs.  Black  d  Lamon,  P.  Phillips,  and  W. 
0«  M.  DaTifl,  for  appellants: 

The  court  had  no  jurisdiction  over  the  sub- 
iect-matter  of  the  bill.  The  Federal  courts 
nave  no  inherent  jurisdiction  of  land  titles  set 
up  by  those  who  claim  under  the  Mexican  gov* 


emment.  When  the  contest  involves  an  ex- 
amination of  the  Mexican  grants  and  conces- 
sions, and  necessitates  the  finding  by  the  state 
of  such  titles  so  set  up  at  the  time  when  Cali- 
fornia was  acquired,  such  powers  only  over 
such  subjects  were  possessed  by  the  courts,  as 
were  conferred  by  special  acts  of  Congress. 

The  finding  of  the  board  of  Land  Commis- 
sioners is  as  conclusive  as  the  decree  of  any 
court  of  competent  jurisdiction. 

The  decree  unsettles  and  changes  the  decree 
of  the  board. 

The  controversy  involved  precisely  the  same 
matters  of  law  and  fact  which  were  submitted 
to  the  board  by  the  act  of  Congress. 

Landes  v.  Brant,  10  How.  348;  LeBois  T. 
Bramell,  4  How.  449 ;  Stfother  v.  Lucas,  6  Pet. 
763;  Oamache  v.  Piquignot,  16  How.  451. 

The  decision  of  the  commissioners  not  only 
concludes  the  United  States,  but  is  equally  con- 
clusive as  to  all  those  whose  claims  needed  to 
be  confirmed  by  the  board.  The  failure  to 
litigate  the  (question  as  to  the  existence  of  a 
grant  by  Mexico,  in  the  forum  provided  by  law, 
deprives  a  claimant  of  all  right  to  moot  such  a 
claim  anywhere. 

The  jurisdiction  given  to  the  commission  was 
exclusive.  The  act  of  Mar.  3,  1851,  $13,  pro- 
vides a  remedy  for  the  adjudication  of  con- 
flicting claims. 

Chouteau  v.  Eckhart,  2  How.  344. 

If  the  court  could  take  jurisdiction  of  the 
matter  litigated  and  decided  by  the  commis- 
sioners, on  the  groimd  of  fraud  committed  by 
Bolcoff  in  procuring  his  claim  to  be  recognizeo, 
the  United  States  alone  could  promote  such 
questions. 

Sampeyreac  v.  U.  B.  7  Bet.  222. 

The  complainants  cannot  base  a  title  upon  a 
fraud.  As  the  Castros  were  barred  by  failure 
to  present  their  claim,  they  cannot  use  Bolooff*s 
fraud  to  escape  the  bar.  The  bar  cannot  be 
removed  except  by  Congress,  and  then  the  pur- 
chasers from  Bolcoff  would  be  protected. 

The  matters  now  set  up  by  the  complainants 
were  before  the  commissioners,  and  were  passed 
upon  by  them,  as  the  bill  admits  and  the  record 
shows. 

The  evidence  does  not  establish  fraud  on  the 
part  of  Bolcoff. 

Fraud  alleged  by  complaint  must  be  proved, 
not  inferred. 

U.  8.  V.  Arredondo,  6  Pet.  691. 

The  court  treated  the  case  as  one  resting  on 
newly  discovered  evidence. 

The  court  could  not  take  cognizance  of  the 
case  upon  such  ground. 

The  case  stated  in  the  bill  is  one  where  a 
court  of  equity  should  refuse  relief  against  the 
purchasers  from  Bolcoff,  because  of  the  laches 
of  the  Castros.  This  the  court  should  have 
done,  irrespective  of  the  statute  of  limitations 
of  California. 

The  omission  to  demur  or  insist  on  the  bar  of 
the  statute  in  the  answer,  does  not  prevent  the 
court  from  applying  the  statute. 

1  Baldwin,  394 ;  Mawu>ell  v.  Kennedy,  8  How. 
210;  Ad.  Eq.  168. 

Tlie  purchases,  made  in  good  faith,  relying 
on  the  action  of  the  commissioners  and  the  is- 
suance of  the  patent^  should  have  been  sus- 
tained. 

Ad.  Eq.  510. 
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Mr,  William  M.  Stewart,  for  appellee, 
presented  the  opinion  of  court  below  as  his  ar- 
gument, from  which  i6  the  following: 

]**rom  this  examination  of  the  documents,  it 
is  difficult  to  resist  the  conclusion  that  they  are 
til  false  and  were  fabricated  by  Bolcon,  or 
some  one  at  his  instigation,  to  defraud  the  sis- 
ters of  their  property  and  secure  the  title  to 
himself. 

By  the  false  and  fabricated  documents,  and 
the  suppression  or  destruction  of  the  grant  to 
the  si^rs,  a  confirmation  of  the  claim  under 
the  alleged  grant  to  Bolcoff  has  been  obtained, 
and  the  legal  title  secured  to  his  children; 
when,  in  truth  and  fact,  the  real  title  was  in 
the  three  sisters,  and  should  have  been  ad- 
judged to  them.  Under  these  circumstances, 
upon  obvious  principles  of  justice,  the  patentees 
and  all  persons  holding  under  them,  with  no- 
tice of  tne  claim  of  the  sisters,  should  be  de- 
creed to  surrender  up  the  title.  The  right  of 
the  complainant  to  a  decree  of  this  character 
rests  upon  the  established  doctrine,  that  when- 
c?«r  property  is  acquired  by  fraud,  or  under 
such  drcumstances  as  to  render  it  inequitable 
for  the  holder  of  the  legal  title  to  retain  it,  a 
eourt  of  chancery  will  convert  him  into  a  trus- 
tee of  the  true  owner. 

1  Spence,  Eq.  Jur.  4;  Hardy  v.  ffar&tn,  U. 
8.  C.  C.  for  Cal.,  June  term  for  1865. 

This  is  not  the  case  of  the  confirmation  and 
patent  upon  an  independent  grant,  having  no 
reUtions  to  the  proceedings  of  the  sisters,  but 
upon  a  grant  aUeged  to  have  been  given  by 
agreement  to  Bolcoff,  as  a  substitute  for  the 
one  decreed  to  the*  sisters.  The  case  proceeds 
upon  the  ground  that  the  confirmees  obtained 
bv  fraud  or  confirmation  in  their  name,  the 
rights  granted  to  the  sisters,  and  by  reason  of 
the  confirmation  have  secured  the  possession  of 
the  legal  title  to  the  premises.  It  is  the  pos- 
session of  this  l^;al  title  which  prevents  the 
eomplainant  from  maintaining  ejectment  for 
the  premises,  and  drives  him  into  a  court  of 
chancery  for  relief. 

In  this  state,  the  statute  of  limitations,  as 
ve  have  had  occasion  to  observe,  differs  essen- 
tially from  the  English  statute,  and  from  stat- 
utes of  limitation  in  most  of  the  other  states. 
Those  statutes,  in  terms,  apply  only  to  partiou- 
br  legal  remedies;  and  courts  of  e<}uity  there 
are  said  to  be  bound  by  them  only  m  cases  of 
eoDcnrrent  jurisdiction,  and  in  other  cases  to 
act  only  by  analogy  to  the  statutes,  and  not  in 
obedience  to  t^em.  But  in  this  state  the  stat- 
ute applies  as  well  to  equitable  as  to  legal  rem- 
edies. It  is  directed  to  the  subject-matter,  and 
not  the  form  of  the  proceeding,  or  the  forum  in 
vbieh  it  is  proeecut^. 

lord  V.  Morris,  18  Cal.  486;  Hardy  v.  Bar- 
Its,  U.  8.  C.  C.  Cal.  June  term,  1865. 

There  would  seem,  therefore,  to  be  as  good 
reason  for  requiring  parties  claiming  the  bar  of 
the  statute  to  suits  in  eq^iity  in  this  state  when 
the  objection  is  not  raised  by  demurrer,  to 
plead  such  statute  or  insist  upon  it  in  the  an- 
swer, as  there  is  for  a  similar  rule  when  the 
htr  of  the  statute  is  invoked  in  actions  at  law. 
In  some  eases  such  is  the  rule  now,  as  in  suits 
to  have  an  account  of  rents  and  profits  of  land. 
See.  Prince  v.  Heylin,  1  Atk.  493. 

And  were  it  necessary,  we  should  not  hesi- 
tate to  hold  that  the  rule  in  this  state  applies 
U  WalL 


to  all  cases  in  equity;  but  it  is  not  necessary 
now  to  go  so  far.  For  even  where  it  was  not 
essential,  by  the  old  rules,  to  plead  the  statute 
or  to  refer  to  it  in  terms;  yet,  to  claim  any 
benefit  from  it,  the  pleador  was  required  to 
state  facts  sufiicient  to  bring  the  case  within 
its  operation,  and  then  to  insist  that,  by  reason 
of  those  facts,  the  remedy  of  the  complainant 
was  barred.  This  has  not  been  done  by  the  de- 
fendants in  this  case;  their  claim,  made  in  ar- 
gument, only  that  the  relief  is  barred,  will  not 
answer. 

2  Madd.  Ch.  309;  Van  Hook  v.  Whitlock,  7 
Paige,  381. 

The  presentation  or  non-presentation  by  the 
sisters  of  their  claim  under  the  grant  of  the 
board  of  Land  Commissioners,  has  nothing  to 
do  with  the  e<juitable  relations  between  them 
and  third  parties.  The  Supreme  Ck>urt  of  the 
United  States  has  frequently  determined,  to 
quote  its  own  language,  that  the  government 
had  no  interest  in  the  contests  between  persons 
claiming  em  post  facto  the  ^ant. 

Castro  v.  Hendricks,  23  How.  442,  16  L.  ed. 
677. 

The  supreme  court  of  California,  while  hold" 
ing  that  the  legal  title  was  vested  in  the  con- 
firmee; has,  in  repeated  instances,  declared  that 
equities  between  him  and  third  parties  re- 
mained unaffected. 

See,  Hardy  v.  Harhin,  where  this  subject  is 
considered  at  length. 

See,  also,  Estrada  v.  Murphy,  19  Cal.  272; 
and  the  recent  decision  in  Salmon  v.  Symons, 
30  Cal.  306. 

If,  in  this  case,  after  the  sisters  had  obtained 
their  grant,  Bolcoff  had  fabricated  a  deed  from 
them  of  the  property,  and  presented  the  claim 
in  his  own  name  and  obtained  a  confirmation 
and  patent,  no  question  could  be  made  against 
their  right  to  demand  the  transfer  to  them  of 
the  legal  title.  He  could  not  be  heard  to  say 
that  they  would  have  lost  the  property  by  non- 
presentation,  and  that,  therefore,  he  should  be 
left  alone  in  his  fraudulent  acquisition.  His 
mouth  would  be  stopped  by  his  fraud.  Nor,  in- 
deed, could  it  be  in  truth  affirmed  by  anyone, 
that  the  property  would  have  ultimatelv  been 
lost  to  the  sisters,  and  that  relief  might  not 
have  been  afforded  them  by  appropriate  legis- 
lation. As  observed  in  the  Hardy  Case,  the 
finder  of  personal  property  might,  with  equal 
propriety,  justify  its  detention  on  the  ground 
that  the  true  owner  would  never  have  found  it. 

Now,  the  case  supposed  is,  in  all  its*  essential 
features,  the  case  at  bar;  the  only  difference 
being  the  presentation  of  a  fabricated  grant 
from  the  governor,  instead  of  a  fabricated  deed 
of  the  sisters,  with  a  representation  that  the 
grant  was  issued  to  Bolcoff  by  agreement  with 
the  sisters,  as  a  substitute  for  the  one  decreed 
to  them,  and  in  fact  issued  to  them.  It  would 
be  a  reproach  to  the  administration  of  justice, 
if  a  court  of  equity  could  afford  no  remedy  to 
the  injured  parties. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Claims  to  lands  in  California  by  virtue  of 
any  right  or  title  derived  from  the  iformer  gov- 
ernment were  required  to  be  presented  to  the 
land  commissioners,  and  authority  was  vested 
in  the  commissioners  to  decide  upon  the  valid- 
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it^  of  such  claims  and  to  certify  their  decisions, 
with  the  reasons  for  the  same,  to  the  district 
attomejr  for  the  district. 

Applicants  for  such  confirmations  were  re- 
quired to  present  their  claims  to  the  commis- 
452*]  sioners  when  sitting  as  a  *board,  but  the 
act  of  Congress  made  no  provision  for  notice  to 
any  adverse  claimant,  and  the  proceedings  be- 
fore the  commissioners  were  wholly  ex  parte 
unless  opposed  by  the  district  attorney. 

Power  to  review  such  decisions  was  vested 
in  the  district  court,  on  petition  of  the  claim- 
ant in  case  of  rejection,  or  of  the  district  attor- 
ney in  ease  of  confirmation.     9  Stat,  at  L.  633. 

Specific  regulations  were  enacted  as  to  the 
forpi  of  siiph  notitions,  and  the  provision  was 
that  the  district  court  should  proceed  to  ren- 
der judgment  upon  the  pleadings  and  evidence 
in  the  case,  and  upon  such  furuier  evidence  as 
might  be  taken  by  the  order  of  the  said  court, 
and  that  the  court,  on  application  of  the  party 
against  whom  judgment  was  rendered,  should 
grant  an  appeal  to  the  Supreme  Court  of  the 
United  States. 

On  the  5th  of  May,  1852,  a  petition  signed  by 
the  attorneys  of  Francisco  Bolcoff  and  Juan 
Bolcoff  was  tiled  with  the  Land  Commissioners, 
setting  up  title  to  the  rancho  El  Refugio,  as 
grantees  of  their  father,  Jos6  Bolcoflf,  and  ask- 
ing for  a  confirmation  of  their  claim  under  the 
act  of  Congress  passed  to  settle  such  private 
claims  to  lands  in  that  state.  They  represent- 
ed that  the  tract  was  granted  to  their  father 
during  Mexican  rule  by  the  governor  of  that 
department  imder  the  colonization  laws  or- 
dained by  the  supreme  government. 

Pursuant  to  the  requirements  of  the  act  of 
Congress  they  filed  with  their  petition  their 
documentary  evidences  of  title,  consisting  of 
the  following  documents:  (1)  A  paper  bear- 
ing date  on  the  7th  of  April,  1841,  purporting 
to  be  a  grant  of  the  rancho  El  Refugio  to  Jo86 
Bolcoff  by  Juan  B.  Alvarado,  governor  of  the 
department 'at  the  date  of  the  supposed  grant. 
(2)  The  certificate  of  Governor  .  Alvarado, 
dated  the  28th  of  July,  1841,  stating  that  the 
grant  made  on  the  8th  of  April,  1839,  in  favor 
of  Jos6  Bolcoflf,  was  approved  on  the  22d  of 
May,  1841,  by  the  Departmental  Assembly.  (3) 
453*]  A  document  dated  the  26th  *of  July, 
1842,  purporting  to  be  a  record  of  juridical 
possession  of  the  tract  given  to  the  supposed 
grantee  by  the  proper  Mexican  authorities. 
(4)  The  disefio  or  sketch  of  the  tract  de- 
scribed in  the  petition  addressed  to  the  govern- 
or by  the  original  donee. 

Proof  of  the  handwriting  of  the  persons 
whose  names  purport  to  be  signed  to  the  docu- 
ments was  introduced  by  the  petitioners,  and 
as  no  question  was  made  as  to  the  authenticity 
of  the  documents,  they  were  received  as  genuine 
and  treated  as  such  m  the  hearing,  and  the 
commissioners  entered  a  decree  in  favor  of  the 
petitioners,  confirming  the  claim. 

Both  parties  concede  that  an  appeal  was 
taken  on  behalf  of  the  United  States  to  the  dis- 
trict court,  but  it  was  never  prosecuted  to  ef- 
fect and  was  subsequently  dismissed. 

Patents  may  be  issued  for  all  claims  con- 
firmed by  the  commissioners  where  no  appeal 
was  taken,  the  claimant  complying  with  the 
conditions  specified  in  the  13th  section  of  the 
act  providing  for  the  adjudication  of  such 
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claims ;  that  is,  he  must  present  to  the  General 
Land  Office  an  authentic  certificate  of  such  con- 
firmation and  a  plat  or  survey  of  the  land  duly 
certified  and  approved  by  the  surveyor-general. 
Such  an  application  was  accordingly  made  by 
the  confirmees  to  the  Commissioner  of  the 
General  Land  Oflfice,  and  he,  on  the  4th  of  Feb- 
ruary, 1860,  issued  a  patent  in  due  form  to  the 
persons  in  whose  favor  the  decree  was  entered, 
and  to  whom  the  certificate  of  confirmation  was 
granted.  Title  to  the  land  is  claimed  by  the 
appellants  under  that  patent. 

Attention  will  now  be  called  to  the  evidences 
of  title  under  which  the  appellee  claims  in  this 
case.  On  the  13th  of  February,  1839,  three 
orphans,  daughters  of  Joaquin  Castro,  a  de- 
ceased Mexican  citizen,  to  wit,  Maria  Can- 
dida, Maria  Jacinta  and  Maria  de  los  Angeles, 
presented  their  petition  to  Juan  B.  Alvarado, 
(Tovernor  of  California,  asking  for  a  grant  of 
the  rancho  El  Refugio.  Reference  of  the  peti- 
tion was  made  to  the  administrator  of  the  ad- 
joining mission,  and  he  having  reported,  on  the 
16th  of  March,  1839,  'that  the  land  [*454 
could  be  granted,  as  the  land  was  not  necessary 
to  the  mission,  the  governor,  on  the  same  day, 
made  a  provisional  grant  oif  the  same  to  the 
petitioners  and  referred  the  espediente  to  the 
prefect  of  the  district,  as  was  tne  usual  course 
in  respect  to  such  applications.  Immediate 
attention  was  given  to  the  subject  by  that  of- 
ficer, and  on  the  twentieth  of  the  same  month 
he  reported  to  the  governor  that  the  land  was 
vacant,  and  recommended  that  the  grant  should 
be  issued  to  the  petitioners. 

Evidently  the  several  documents  constituting 
the  complete  espediente  show  a  full  compliance 
with  all  the  requirements  of  the  colonization 
laws,  and  it  is  quite  clear  that  the  case  was 
so  understood  by  the  governor,  as  on  the  8th 
of  April,  in  the  same  year,  he  issued  the  con- 
cession in  which  the  petitioners  are  declared 
to  be  the  owners  in  fee  of  the  land.  Specific 
boundaries  are  given  to  the  tract  granted  and 
the  directions  in  the  same  document  are  that 
the  espediente  be  reserved  for  the  consideration 
of  the  Departmental  Assembly  and  their  due 
approval  of  the  same.  Due  report  of  the  pro- 
ceedings was  made  to  that  tribunal,  and  the 
record  shows  that  on  the  22d  of  May,  1840, 
they  formally  approved  of  the  grant. 

Satisfactory  proof  was  introduced  that 
Maria  Candida  intermarried  with  Jos6  Bolcoflf, 
and  that  Maria  de  los  Angeles  intermarried 
with  Joseph  L.  Majors.  Prior  to  the  mar- 
riage of  Maria  de  los  Angeles,  the  three  sisters 
lived  together  as  members  of  the  family  of  Jos6 
Bolcoflf,  the  husband  of  the  elder,  and  Maria 
Jacinta  continued  to.  reside  in  his  family  on 
the  premises  until  1850,  when  she  became  a 
nun  and  entered  a  convent. 

By  the  record  it  appears  that  Joseph  L.  Ma- 
jors, on  the  30th  of  April,  1852,  presented  a 
petition  to  the  commissioners  claiming  title  in 
right  of  his  wife  to  one  third  of  the  rancho  El 
Refugio,  setting  up  the  concession  made  by  the 
governor,  to  his  wife  and  her  two  sisters,  and 
asked  that  the  claim  might  be  confirmed,  lu 
support  of  his  claim  he  introduced  the  several 
documents  referred  to  as  tending  to  show  that 
the  concession  to  .the  three  sisters  was  a  valid 
*grant  of  the  rancho;  but  the  commis-  ["455 
sioners,  on  the  30th  of  January,  1855,  rejected 
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the  claim,  evidently  prooeedinff  upon  the 
ground  that  the  documents  introduced  by  the 
other  claimants  were  genuine. 

Apart  from  that  consideration  the  commis- 
sioners were,  doubtless,  much  influenced  by  the 
testimony  of  the  govemor,  who  was  examined 
as  a  witness  by  the  successful  claimants.  He 
admitted  that  he  cpranted  the  rancho  in  the 
first  place  to  the  uiree  sisters,  .but  he  stated 
that  he  made  the  grant  at  the  request  of  Maria 
Candida,  the  wife  of  Jos6  Bolcoflf,  and  that  he 
subsequently  re-granted  the  land  to  her  hus- 
band at  her  request  and  upon  her  representa- 
tion that  an  arrangement  to  that  effect  be- 
tween her  husband  and  the  husband  of  her 
other  married  sister  had  been  made.  His 
statement  was  that  he  granted  the  new  title  to 
Jo94  Bolcoff  because  the  parties  agreed  upon  it, 
althou^  he  admitted  that  neither  of  the  other 
two  grantees  ever  came  before  him  or  made 
any  such  re<^uest.  Subsequent  investigations 
led  to  the  discovery  that  the  documents,  or 
most  of  the  documents,  introduced  in  support 
of  the  claim  of  Jos6  Bolcoff,  were  forgea  and 
fraudulent,  which  induced  the  appellee,  claim- 
ing title  under  the  three  sisters,  to  commence 
the  present  suit. 

Confirmed  as  the  claim  of  Jos6  Bolcoff  was 
at  the  same  time  that  the  claim  of  the  three 
sisters  was  rejected,  they  did  not  appeal  nor 
would  they  have  been  benefited  if  tbey  had, 
as  the  claim  was  confirmed  to  the  other  claim- 
ants, and  th^  were  not  parties  in  that  litiga- 
tion and  could  not  appeal  from  the  decree. 
Had  all  the  facts  and  circumstances  been 
known,  the  unsuccessful  claimant  might,  per- 
haps, have  presented  a  petition  to  the  district 
juoge  and  have  procured  an  injunction  re- 
straining the  confirmees  of  the  claim  "from 
suing  out  a  patent  for  the  same  imtil  title 
thereto''  had  been  "finally  decided,''  but  it  is 
a  sufficient  answer  to  any  such  suggestion  that 
the  patent  was  issued  before  the  alleged  forger- 
ies were  discovered. 

Remediless  as  the  appeal  was  at  law,  he  in- 
stituted the  present  suit  in  the  circuit  court. 
His  theory  is,  as  shown  in  the  bill  of  complaint, 
456*]  that  the  grant  was,  in  fact,  made  to  *the 
three  nistcrs,  and  that  their  names  were  erased 
and  the  name  of  the  successful  claimant  in- 
serted in  the  same,  and  that  the  commissioners 
were  induced  by  false  swearing,  forgery  and 
fraud,  to  confirm  the  claim  to  the  grantees  of 
the  party  piilty  of  all  those  offenses,  as  the 
means  of  his  success  and  of  the  defeat  of  the 
« claim  of  the  three  sisters,  to  whom  the  rancho 
really  belonged. 

All  such  charges  are  denied  in  the  answer, 
but  they  are  fully  proved  by  the  documents  ex- 
hibited in  the  case  and  by  such  facts  and  cir- 
cumstances as  leave  no  doubt  in  the  mind  of 
the  court  that  the  charges  are  true.  Even  the 
governor  admits,  in  his  deposition  taken  in 
thi«  case,  that  the  espediente,  including  the 
concession,  was  prepared  in  the  name  of  the 
three  sisters,  but  he  states  that  when  the  titulo 
was  prepared  the  wife  of  Jos6  Bolcoff  came  be- 
fore him,  and  that  upon  her  representation 
that  her  sisters  were  to  receive  an  interest  in 
another  rmocho.  the  title  papers  were  made  out 
in  the  name  of  her  husband. 

Sa^  a  theory  is  highly  improbable,  but  the 
much  better  answer  to  it  is  that  it  is  clearly 
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and  satisfactorily  disproved.  Beyond  all  doubt 
the  entire  espediente,  except  the  titulo,  was  in 
the  name  of  the  three  sisters,  and  the  formal 
concession,  which  was  also  in  their  name,  di- 
rected that  the  ultimate  title  should  be  issued 
to  them  and  be  recorded  in  the  proper  book; 
and  discoveries  made  since  the  patent  was  is- 
sued show  that  the  grant  was  entered  in  the 
Toma  de  Razon  and  in  Jimeno's  Index. 

Much  weight  is  due  to  those  documents  as 
evidences  of  title,  even  when  they  are  not  intro- 
duced in  the  particular  case  before  the  court. 
They  were  not  produced  before  the  commission- 
ers, and  it  may  be  doubted  whether  they  would 
have  benefited  the  case  of  the  three  sisters  if 
they  had  been,  as  their  names  are  erased  in  the 
entry  and  the  name  of  Jos6  Bolcoff  written  in 
their  place,  and  as  no  suspicion  of  forgery  or 
fraud  existed  at  that  time  it  may  be  doubted 
whether  the  production  of  the  documents  would 
have  changed  the  result.  Conjectures  in  that 
behalf,  however,  are  of  no  avail,  as  it  now  ap- 
pears that  all  or  nearly  all  of  the  title  papers 
introduced  *to  support  that  title  were  [*457 
forged  and  fraudulent,  showing,  to  the  entire 
satisfaction  of  the  court,  that  the  equity  of 
the  case  was  in  the  three  sisters. 

Further  argument  upon  that  topic  is  un- 
necessary, as  the  proois  are  persuasive,  con- 
vincing and  decisive.  Detailed  reference  to 
them  is  given  in  the  opinion  delivered  by  the 
circuit  court,  and  to  that  the  parties  can  re- 
cur if  they  desire  to  examine  the  documents  or 
the  statements  of  the  witnesses  as  exhibited  in 
the  depositions  sent  up  in  the  record. 

Suppose  that  is  so,  still  it  is  insisted  by  the 
appellants  that  the  decree  should  be  reversed 
because  the  decree  of  the  commissioners,  as 
they  contend,  was  final  and  conclusive  between 
the  original  claimants.  Unquestionably,  it  is 
a  general  rule  that  when  jurisdiction  is  dele- 
gated to  a  tribunal  over  a  subject-matter,  and 
its  exercise  is  confided  to  their  discretion,  the 
decision  of  the  matter,  in  the  absence  of  fraud, 
is,  in  general,  valid  and  conclusive.  Even 
fraud  will  not  in  every  case  open  the  jud^ent 
or  decree  to  review  where  the  proceeding  is  not 
a  direct  one,  but  it  is  not  important  to  enter 
much  into  that  field  of  inquiry,  as  the  15th 
section  of  the  act  under  which  the  commission- 
ers were  appointed  provides  that  the  final  de- 
crees rendered  by  the  commissioners  or  by  the 
district  or  Supreme  Court  of  the  United  States, 
or  any  patent  to  be  issued  under  the  act,  shall 
be  conclusive  between  the  United  States  and 
the  said  claimants  only,  and  shall  not  affect  the 
interests  of  third  persons.    0  Stat,  at  L.  634. 

Nothing  more  is  contemplated  by  the  pro- 
ceedings under  that  act  than  the  separation  of 
the  lands  which  were  owned  by  individuals 
from  the  public  domain.  U.  8.  v.  Morillo,  1 
Wall.  709,  17  L.  ed.  627;  Beard  v.  Federy,  3 
Wall.  493,  18  L.  ed.  93;  U.  8.  v.  Sanchez, 
Hoffm.  L.  Cas.  133:  Martin  v.  U.  S.  Hoffm.  L. 
Cas.  146;  U.  8.  v.  Ortega,    Hoffm.  L.  Cas.  135. 

Argument  is  not  necessary  to  show  that  a 
patent  in  a  suit  at  law  is  conclusive  evidence 
of  title  against  the  United  States  and  all 
others  claiming  under  the  United  States  by  a 
junior  title.  Until  the  patent  issues  the  fee 
is  in  the  government,  *but  when  it  is-  [*458 
sues  the  Te|;al  title  passes  to  the  patentee. 
Persons  claiming  to  hold  the  land  against  the 
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patent  cannot  have  relied  in  a  suit  at  law,  but 
courts  of  equity  have  full  jurisdiction  to  relieve 
against  fraud  or  mistake,  and  that  power  plain- 
ly extends  to  cases  where  one  man  has  procured 
the  patent  which  belonged  to  another  at  the 
time  the  patent  was  issued.  Bagnell  v.  Brod- 
erick,  13  Pet.  436;  Patterson  v.  Winn,  11 
Wheat.  380. 

Where  one  party  has  acquired  the  legal  right 
to  property  to  which  another  has  the  better 
right,  a  court  of  equity  will  convert  him  into 
a  trustee  of  the  true  owner,  and  compel  him  to 
convey  the  legal  title.  Stark  v.  Starrs,  6  Wall. 
419,  18  L.  ed.  930. 

Objection  was  taken  in  the  court  below  that 
some  of  the  respondents  were  innocent  pur- 
chasers, but  that  objection  cannot  have  any 
weight  at  this  time,  as  all  the  appellants  before 
the  court  had  notice  of  the  title  of  the  appel- 
lee, as  clearly  appears  by  the  report  of  the 
master.  None  of  those  who  purchased  without 
notice  are  embraced  in  the  decree. 

Laches  and  the  statute  of  limitations  are  set 
up  in  argument,  but  such  defenses  cannot  pre- 
vail where  the  relief  sought  is  grounded  on  a 
charge  of  secret  fraud,  and  it  appears  that  the 
suit  was  conunenced  within  a  reasonable  time 
after  the  evidence  of  the  fraud  was  discovered. 

Decree  affirmed. 


UNITED  STATES,  Plff,  in  Err., 

V. 

GroEON  B.  WRIGHT,  et  al. 
(See  S.  C.  11  Wall.  648-650.) 
Diaoretion  in  officer — court  or  jury  cannot  re- 
vise. 

The  instmction  by  the  judge  who  tried  the  case 
was  erroneous,  which  referred  to  the  Jury  a  mat- 
ter which,  under  the  law,  rested  wholly  in  the  dis- 
cretion ox  the  Postmaster-General. 

By  the  act  of  March  3,  1863,  Congress  constitut- 
ed him  the  sole  judge  to  determine,  not  only  wheth- 
er the  exigencies  in  the  case  had  arisen,  but,  if  they 
had,  the  manner  and  extent  of  the  allowance  to 
postmasters  under  that  act;  and  It  is  not  compe- 
tent for  court  or  jury  to  revise  his  decision. 

[No.  121.] 
Argued  Mar.  28,  1871.    Decided  Apr.  17,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennes- 


Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  upon  the  official  bond  of  a 
postmaster.  Judgment  having  been  given  in 
favor  of  the-  plaintiff  for  only  a  small  part  of 
the  amount  claimed,  the  said  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  Atty-Oen.,  and 
B.  H.  Bzifltowy  Solicitor  Cfen.,  for  plaintiff  in 
error. 

No  counsel  appeared  in  this  court  for  the  de- 
fendants in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  suit  on  the  official  bond  of  the  post- 
master at  Gallatin,  Tennessee,  and  a  disposition 
of  the  case  depends  on  the  construction  to  be 

fiven  to  the  5th  section  of  the  act  of  March  3, 
863,  12  Stat,  at  L.  p.  702,  which  declares  that 
'Srhenever,   by    reason   of   the    presence   of   a 
military  or  naval  force  near  any  postoffice,  un- 
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usual  business  accrues  thereat,  the  Postmaster- 
General  is  hereby  required  to  make  a  special 
order,  allowing  proportionately  reasonable  com- 
pensation to  the  postmaster  and  for  clerical 
services.*'  It  appeared  in  evidence  at  the  trial, 
that  the  Postmaster-General  had  refused  to  al- 
low the  defendant,  Wright,  the  claim  for  clerk 
hire,  preferred  by  him  under  the  provisions  of 
this  section,  and  the  inquiry  arose,  whether  the 
decision  was  final.  The  learned  judge  who 
tried  the  cause  held  that  the  action  of  the  de- 
partment was  not  conclusive  on  the  subject, 
and  instructed  the  jurv  to  allow  the  postmaster 
a  fair  compensation  for  clerical  assistance,  if 
in  their  opinion,  the  state  of  things  existed 
calling  for  the  allowance. 

niis  instruction  was  clearly  erroneous,  for  it 
referred  to  the  jury  a  matter  which,  under  the 
law,  rested  wholly  in  the  discretion  of  the  Post- 
master-General. The  act  of  March  3d,  1863, 
which  embraces  the  section  upon  whose  con- 
struction the  disposition  of  the  case  depended, 
effected  great  changes  in  the  administration  of 
the  Postoffice  Department,  but  it  did  not  take 
from  the  Postmaster-General  the  right  to  con- 
trol and  regulate  the  allowances  to  Poet- 
masters  and  the  expenses  of  their  offices,  which 
was  conferred  by  tne  0th  section  of  the  act  of 
July  5,  1836.  Indeed,  it  would  seem  that  the 
general  *power  granted  by  that  section  [*650 
was  sufficient  to  meet  the  exigencies  provided 
for  by  the  5th  section  of  the  act  of  March  3, 
1863,  but  be  this  as  it  may,  the  latter  section 
did  nothing  more  than  to  require  the  Post- 
master-General, in  case  the  business  of  a  par- 
ticular postoffice  was  considerably  increased  on 
account  of  the  location  of  the  national  forces 
in  its  vicinity,  to  compensate  the  postmaster 
for  the  extra  labor  performed  and  the  ad- 
ditional expenses  incurred. 

The  section  did  not  go  further  and  prescribe 
rules  to  govern  the  action  of  the  Postmaster- 
General,  nor  did  it  seek  to  interfere  with  the 
judicial  discretion  of  that  officer.  Congress 
constituted  him  the  sole  judge  to  determine  not 
only  whether  the  exigencies  in  the  case  had 
arisen  but,  if  they  had,  the  manner  and  extent 
of  the  allowance,  and  it  is  not  competent  for 
court  or  jury  to  revise  his  decision,  nor  is  it 
re-examinable  anywhere  else,  as  there  is  no 
provision  in  the  law  to  that  effect.  It  may  be 
safely  laid  down  as  a  general  rule,  says  Stoiy, 
Judge,  ''that  where  a  particular  authority  is 
confided  to  a  public  officer  to  be  exercised  by 
him  in  his  discretion,  upon  an  examination  of 
facta,  of  which  he  is  made  the  appropriate 
judge,  his  decision  upon  these  facts  is,  in  the 
absence  of  any  controlling  provisions,  absolute- 
ly conclusive  as  to  the  existence  of  those  facts.** 
Allen  V.  Blunt,  3  Story,  746. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  venire  de  novo  awarded. 


SETH  H.  MANN  and  Mary  H.  liiann,  Appia., 

V. 

THE  ROCK  ISLAND  BANK. 

(See  S.  C.  11  Wall.  660-652.) 

Fraudulent  purchase  of  real  estate  by  cashier 
in  Ms  tDife*s  name,  vnth  funds  of  hank. 

Where  the  cashier  of  a  bank,  purchased  real  es- 
tate, the  title  of  which  was  taken  to  his  wife,  wiui 
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Booey  of  tbe  bank,  the  r«ftl  estate  will  be  decreed 
to  be  Mid,  at  the  salt  of  the  bank,  to  pay  to  it  the 

[No.  113.] 
Argued  Mar.  28,  1811.    Decided  Apr,  17,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Wisconsin,  by  the  appellee,  to  compel  the  sub- 
jection of  certain  real  estate  held  m  the  name 
of  Mary  H.  Mann,  to  the  payment  of  a  certain 
daim  against  Seth  H.  Mann,  her  husband.  The 
case  having  been  transferred  to  the  circuit 
court,  was  there  tried.  A  decree  having  been 
entered  in  favor  of  the  complainant,  tne  re- 
spondents took  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Wirt,  Dewter,  and  Thomaa  Wilaon, 
for  appellants. 

No  counsel  appeared  in  this  case  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  case  the  Rock  Island  Bank  charges 
by  bill  in  chancery,  that  Seth  H.  Mann,  who 
was  then  cashier  of  the  bank,  but  had  ceased 
to  be  80  several  years  previous  to  the  filing  of 
the  bill,  had  defrauded  the  bank  of  $20,000, 
and  that  the  money  itself,  or  the  properly  in 
which  it  had  been  invested,  had  been  converted 
into  certain  real  estate,  the  legal  title  of  which 
then  stood  in  the  name  of  Mary  H.  Mann,  wife 
of  Seth;  and  the  bill  prays  for  a  decree  against 
Mann,  for  the  $20,000  with  interest,  and  against 
him  and  his  wife,  and  that  the  real  estate  may 
be  Bobjected  to  the  payment  of  the  debt. 

The  defendants  answejred,  testimony  was 
taken  and  a  decree  rendered  that  Mann  was 
liable  for  the  money,  and  that  the  real  estate 
should  be  sold  to  pay  it.  This  decree  was  car- 
ried into  effect  by  a  sale  of  the  property,  and 
about  four  years  afterwards,  the  defendants 
prayed  an  appeal  to  this  court. 

No  counsel  appears  for  the  Rock  Island  Bank. 
We  have,  therefore,  been  compelled  to  make  a 
052*]  minute  and  careful  'analysis  of  the 
whole  record. 

It  turns  in  every  point  upon  simple  questions 
of  foct  There  is  not  a  doubtful  question  of 
law  involved  in  the  entire  record.  That  this 
court  should  be  compelled  to  undergo  the  labor 
of  finding  the  truth  in  such  a  mass  of  testi- 
mony, a  duty  much  more  appropriate  to  a  mas- 
ter or  to  some  other  tribunal  than  this,  and 
whidi  in  common-law  cases  is  peculiarly  the 
province  of  the  jury,  is  itself  a  hindrance  and 
obstruction  to  public  justice  by  the  delay  which 
it  interposes  to  the  hearing  of  other  cases.  We 
do  not  feel  that  this  burden  should  be  further 
increased,  and  the  time  of  this  court,  due  to 
other  parties  and  to  more  important  interests, 
be  consumed  in  writing  and  delivering  opinions 
which,  if  they  attempt  to  go  into  examination 
of  the  facts  to  justify  the  decision  of  the  court, 
will  be  equally  tedious  and  useless. 

In  this  case,  a  full  and  minute  history  of 
both  branches  of  the  controversy  is  given  in  the 
bill,  and  in  the  answers  of  the  defendants. 
Modi  testimony  Is  also  taken  by  deposition. 

It  appears  to  us  that  Seth  Mann,  as  cashier 
and  tgent  of  the  Rock  Island  Bank,  made  a 
contract  with  a  bank  of  Georgia,  in  which  he 
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had  some  interest,  by  which  $110,000  of  the 
circulation  of  the  Georgia  Bank  was  to  be  used 
by  the  Rock  Island  Bank,  and  protected  by  it, 
and  returned  ultimately  to  the  Georgia  Bank; 
that,  under  pretext  of  a  private  and  personal 
arrangement  of  his  own,  he  received  $20,000  of 
this  money,  which  he  put  in  circulation  on  his 
own  account,  and  received  the  avails  of  it  in 
real  estate,  the  transaction  being  conducted  in 
other  people's  names;  that  this  money  struck 
from  the  same  plate,  and  having  on  it  marks 
and  figures  used  to  distinguish  the  $90,000  ac- 
tually received  by  the  Rock  Island  Bank,  was 
redeemed  by  it  over  its  counter  as  the  $90,000 
was,  while  Mann  got  the  benefit  of  its  original 
issue,  and  has  never  accounted  for  it  to  anyone. 

It  seems  pretty  clear  to  us,  that  for  many 
years  prior  to  his  connection  with  the  Rock 
Island  Bank,  Mann  had  been  hiding  what  little 
means  he  had  in  his  wife's  name;  and  that 
while  the  cashier  of  the  bank,  he  used  Mr.  Os- 
borne's name  in  the  same  manner,  and  when  his 
son  became  of  age,  he  was  used  for  the  same 
purpose.  In  this  way,  by  a  transfer  from  Os- 
borne to  his  wife  of  shares  in  the  Rock  Island 
Bank,  and  by  purchase  with  those  shares  of 
the  Oakland  Bank  in  her  name,  and  by  the  vol- 
untary conveyance  by  the  son  of  fourteen  acres 
of  the  land  in  question  to  the  wife,  and  the  con- 
version of  the  Oakland  Bank  stock,  bonds,  etc., 
into  other  real  estate,  and  into  improvements 
on  it,  the  $20,000,  of  which  Mann  had  defraud- 
ed the  Rock  Island  Bank,  became  real  estate 
held  in  the  name  of  his  wife. 

As  the  decree  of  the  Circuit  Court  is  hosed 
upon  this  view  of  the  case,  it  is  affirmed. 


SETH  DEWING  and  Ephraim  Graham,  Plff$. 

in  Err., 

V. 

DAVID  SEARS,  Jb.,  et  oL 
and 

SAME  V.  SAME. 

(See  S.  C.  11  Wall.  379,  380.) 

Judgment  on  contract  payable  in  gold,  should 
he  entered  for  gold. 

A  Judgment  on  a  contract  for  the  payment  or  de- 
livery of  a  specified  weight  of  pure  gold,  In  coined 
money,  should  have  been  entered  for  coined  dol- 
lars and  parts  of  dollars.  Instead  of  treasury  notes 
equivalent  in  market  value  to  the  value  in  coined 
money  of  the  stipulated  weight  of  pure  gold. 

[Nos.  137,  138.] 
Argued  April  6,  1871.        Decided  May  1,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Massachusetts. 
Suit  was  brought  in  the  superior  court  for 
the  county  of  Norfolk,  commonwealth  of  Massa- 
chusetts, by  the  -defendants  in  error,  for  money 
alleged  to  be  due  upon  a  contract  of  lease  for 
the  yearly  rent  of  four  ounces,  two  penny- 
weights, and  twelve  grains  of  pure  gold  in 
coined  money.  Judgment  was  given  for  the  de- 
fendants, but  subsequently,  by  order  of  the 
supreme  judicial  court  of  the  commonwealth. 

Note. — Obligations  payable  in  gold  and  silver  or 
in  specie — see  note,  19  L.  ed.  U.  B.  141. 

Form  of  judgment  on  obligation  to  pay  in  com 
note^  29  L.  B.  A.  693.  ,  ^^ 
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to  which  the  said  plaintiff  took  an  appeal,  the 
said  superior  court  entered  judgment  for  an 
amount  in  treasury  notes,  equal  in  market 
value  to  the  amount  of  coined  gold  reserved  as 
rent  in  the  lease,  whereupon  the  defendants 
sued  out  this  writ  of  error. 

Messrs.  Edioin  M,  Bigelow  and  O.  Oiui]ilns» 
for  plaintiff s  in  error. 

No  counsel  appeared  in  this  court  for  de- 
fendants in  error. 

380*]  *Mt.  Justice  Strong  delivered  the 
opinion  of  the  court: 

The  contract  in  these  cases  was  for  the  pay- 
ment or  delivery  of  a  specified  weight  of  pure 
gold,  solvable  in  coined  mpney.  They  are,  there- 
fore, governed  by  the  decisions  heretofore  made 
by  this  court  iii  Bronson  v.  Rodes,  and  Butler 
V.  HorwitZy  7  Wall.  229  and  258,  19  L.  ed.  141, 
149.  It  follows  that  the  judgments  entered  in 
the  superior  court  were  erroneous.  They  should 
have  been  entered  for  coined  dollars  and  parts 
of  dollars,  instead  of  Treasury  notes,  equiva- 
lent in  market  value  to  the  value  in  coined 
money  in  the  stipulated  weight  of  pure  gold. 

The  judgment  in  each  case  is  reversed,  and 
the  cause  is  remanded^  with  instructions,  to 
enter  judgment  in  accordance  with  the  forego- 
ing opinion. 


THE  SECOND  NATIONAL  BANK  OF  LEAV- 
ENWORTH et  al,  Plffs,  in  Em, 

1?. 

P.  R.   HUNT,  Assignee  of  W.  T.  Keller  and 

Mary  K.  Gladding,  as  Partners,  Bankrupts. 

(See  S.  C.  11  Wall.  891-395.) 

Court,  in  charge  to  jury,  cannot  assume  facts 
tohich  are  controverted-— chattel  mortgage  not 
filed  is  void,  as  to  creditors. 

Courts  cannot  assume,  in  their  instructions  to 
juries,  that  material  /acts  upon  which  the  parties 
rely  are  esittbllshed,  unless  they  are  admitted  or 
the  evidence  respecting  them  Is  not  controverted. 

A  court  cannot  assume  to  be  valid  an  instrument, 
which  the  testimony  tended  to  establish  was  fraud- 
ulent and  void,  as  against  creditors. 

A  chattel  mortgage  which  was  never  deposited 
in  the  office  of  the  register  of  deeds  of  the  county 
where  the  property  was  situated  or  the  mortgagors 
resided,  as  required  by  the  state  statute,  is  void  as 
against  creditors. 

[No.  140.] 
Submitted  April  11, 1871,  Decided  May  1, 1811, 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  the  value  of  cer- 
tain property.  Judgment  having  been  for  the 
plaintiff  in  that  court,  the  defendants  sued  out 
this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  TIiob.  *  Ewins,  Jr.,  and  Sherry  d 
Helm,  for  plaintiffs  in  error. 

Messrs,  E.  StillinsB  and  E.  B.  WHeat, 
for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court: 
This  was  an  action  brought  by  the  assignee 

Note. — Necessity  of  filing  ohaiiel  mortaaaes-^ 
see  note.  26  L.  ed.  U.  S.  160. 
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in  bankruptcy  of  Keller  and  Gladding,  to  re- 
cover of  the  Second  National  Bank  of  Leaven- 
worth the  value  of  certain  property,  alleged  to 
have  been  transferred  by  it  to  them  in  fraud 
of  the  provisions  of  the  bankrupt  act. 

On  tne  trial,  evidence  was  introduced  on  the 
part  of  the  plaintiff,  tending  to  show  that  the 
bankrupts  had  made  a  conveyance  of  their 
property  to  the  defendants  when  they  were  in- 
solvent, and  that  the  defendants  had  reasonable 
grounds  for  believing  that  the  bankrupts  were 
in  this  condition  at  the  time;  that  the  transfer 
was  not  made  in  the  ordinary  course  of  busi- 
ness; and  that  on  the  first  day  of  August,  1866, 
they  executed  a  chattel  mortgage  on  portions 
of  their  property  to  the  cashier  of  the  bank, 
to  secure  the  payment  of  two  notes,  each  for 
$4,000  belonging  to  that  institution.  Where- 
upon evidence  upon  the  part  of  the  defendants 
was  given,  tending  to  show  that  the  bankrupts, 
in  conversations  preliminary  to  the  execution 
of  the  chattel  mortgage,  for  the  purpose  of 
securing  their  existing  indebtedness  to  the 
bank,  as  well  as  to  obtain  future  advances, 
promised  its  president  to  deliver  to  the  bank, 
whenever  it  should  desire,  the  entire  stock  of 
goods  which  they  might  have  at  the  time  on 
hand;  that  in  February,  1867,  in  pursuance  of 
this  agreement,  they  delivered  a  portion  of 
their  stock,  amoimting  in  value  to  $2,542,  and 
in  July  following  they  turned  over  the  balance 
to  the  bank. 

Evidence  was  also  given,  tending  to  show 
that  the  bankrupts  continued  to  sell  the  goods 
included  in  the  mortgage,  and  all  other  goods 
at  their  store,  with  the  consent  of  the  defendants 
until  the  transfer  in  Julv,  1867,  and  that  this 
was  contemplated  by  tne  parties  when  the 
mortgage  was  made. 

The  defendants  thereupon  prayed  the  court 
to  instruct  the  jury  that,  if  they  **believe  from 
the  evidence  that  the  conveyance  from  Keller 
and  Gladding,  in  July,  1867,  was  made  in  pur- 
suance of  the  original  agreement  between  them 
and  the  bank,  they  are  to  regard  the  sale  or 
transfer  as  valid,  and  not  (as  made)  in  contem- 
plation of  evading  the  provisions  of  the  bank- 
rupt law."  The  court  refused  to  give  the  in- 
struction, and  the  defendants  excepted.  The 
correctness  of  this  refusal  is  a  question  pre- 
sented for  our  consideration. 

The  question  *is  one  easily  answered.  [*394 
It  would  have  been  error  to  have  given  the  in- 
struction requested;  for  it  assumes  that  there 
was  an  original  valid  agreement  between  the 
parties,  that  the  plaintiffs  should  deliver  to  the 
bank  the  entire  stock  of  goods  when  desired. 

In  the  first  place,  the  record  does  not  disclose 
that  any  such  agreement  was  established;  it* 
only  discloses  that  the  evidence  introduced 
tended  to  show  that,  in  conversations  prelim- 
inary to  the  execution  of  the  mortgage,  tne 
bankrupts  made  a  promise  to  the  president  of 
the  bank  to  that  effect. 

Courts  cannot  assume,  in  their  instructions 
to  juries,  that  material  facts  upon  which  the 
parties  rely  are  established,  unless  they  are  ad- 
mitted, or  the  evidence  respecting  them  is  not 
controverted.  The  courts  would  otherwise 
encroach  upon  the  appropriate  and  exclusive 
providence  of  juries. 

In  the  second  place,  the  supposed  agreement, 
if  established,  was  void  as  against  other  cred- 
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itors  of  the  bankrupts.  It  did  not  create  any 
lien  upon  the  property,  nor  entitle  the  bisink  to 
any  preference  over  other  creditors  in  the  event 
of  the  debtors  being  afterwards  proceeded 
against  under  the  bankrupt  act.  The  subse- 
quent sale,  even  if  made  in  pursuance  of  the 
agreement,  did  not  take  effect  by  relation  at 
its  date.  Transfers  of  personal  property,  sit- 
uated as  in  this  case,  only  take  effect  as 
against  creditors  from  the  delivery  of  the 
property  to  the  purchaser. 

The  stipulation  in  the  chattel  mortgage,  pro- 
viding that  in  case  of  default  in  the  payment  of 
the  notes  or  interest,  it  should  be  lawful  for  the 
cashier  of  the  bank  to  take  possession  of  the 
property  and  sell  the  same,  does  not  aid  the 
defendaiits  for  two  reasons,  both  equally  con- 
clusive. 1.  The  mortgage  was  never  deposited 
in  the  office  of  the  register  of  deeds  of  the 
county'  where  the  property  was  situated  or  the 
mortgagors  residea  and  was,  therefore,  void  as 
against  creditors  under  the  statute  of  Kansas. 
2.  The  mortgagors  remained  in  possession  of 
the  goods  notwithstanding  the  mortgage,  and 
by  its  terms ;  and  the  testimony  tended  to  show 
that  they  continued  to  sell  the  goods,  with  the 
assent  of  the  defendants,  imtil  the  transfer  in 
395*]  July,  1867.  The  *court  could  not  as- 
sume the  instrument  to  be  valid  in  the  face  of 
this  testimony,  for  if  the  facts  were  found  by 
the  jury  which  the  testimony  tended  to  estab- 
lish, the  mortgage  was  fraudulent  and  void  as 
against  creditors. 

In  any  view  of  the  case  the  instruction 
prayed  was  properly  refused. 

Judgment  affirmed. 


UNITED  STATES,  Appt,^ 

V, 

THE  STEAMER  MONTELLO,  Her  Boats, 
Tackle,  Apparel*  and  Furniture,  Stephen  M. 
Booth  and  Charles  W.  Slayton,  Claimants. 

(Sec  &  C  **The  Montello"  11  Wall.  411-416.) 

fituer,  yyhen  not  navigable  water  of  United 
States — not  token  nampahle  only  in  one  state 
— acts  of  Congress  requiring  license  of  ves- 
sels do  not  apply  to  such  river — employment 
of  vessel  in  foreign  commerce  does  not  make 
such  acts  applicable. 

*1.  A  river  is  a  navigable  water  of  the  United 
States,  when  it  forms  by  itself,  or  by  its  connection 
with  other  waters,  a  continued  highway  over  which 
coouDerce  is  or  may  be  carried  on  with  the  other 
states  or  foreign  countries.  In  the  customary  modes 
la  which  such  commerce  is  conducted  by.  water. 

2.  II  a  river  is  not  of  Itself  a  highway  for  com- 
■lerce  with  other  states  or  foreign  countries,  or 
docs  Dot  form  such  highways  by  its  connection 
with  other  waters,  and  is  only  navigable  between 
dUrerent  places  witfiln  the  stste.  then  it  is  not  a 
aavigmble  water  of  the  United  States,  but  only  a 
navigable  water  of  the  state. 

3.  The  a<*ts  of  Congress,  providing  for  the  enroll- 
neat  and  license  of  vessels,  only  apply  to  vessels 

ployed  upon  the  navigable  waters  of  the  United 


*Headnotes  by  Mr.  Justice  Fibld. 


Note. — To  what  places  jurUdiotion  of  adrMralty 
Iff  otrnfined—mee  note.  i«  U  ed.  U.  S.  110.^  ^     _ 

What  waters  are  navigable — see  note,  42  L.  B. 
A.  306. 
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4.  Congress  has  not  prescribed  any  regulations 
governing  commerce  between  the  states,  except  so 
far  as  it  is  conducted  in  vessels  on  the  navigable 
waters  of  the  United  States. 

[No.  103.] 
Submitted  March  7, 1871.  Decided  May  1,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  libel  of  information  in  this  case  was  filed 
in  the  district  court  of  the  United  States  for 
the  district  of  Wisconsin.  A  decree  of  dis- 
missal having  been  entered  by  that  court,  the 
complainants  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  afiirmed; 
whereupon  the  said  complainants  took  a  fur- 
ther appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  Anioa  T.  Akerman,  Atty.-Oen.,  for 
appellant. 

K'o  counsel  appeared  in  this  court  for  ap- 
pellee^. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  was  heard  on  the  libel  of  informa- 
tion filed  by  the  United  States  against  the 
steamer  Montello,  and  the  exception  taken  to 
it  by  the  claimant.  The  object  of  the  proceed- 
ing was  to  recover  two  penalties  alleged  to 
have  been  forfeited  to  the  United  States;  one 
by  the  neglect  of  the  owners  or  captain  of  the 
vessel  to  procure  her  enrollment  and  license, 
while  she  was  engaged  in  navigating  Fox  river, 
in  the  state  of  Wisconsin,  between  Oshkosh 
and  Portage  City,  and  in  transporting  passen- 
gers and  merchandise  between  those  places; 
and  the  other,  by  their  failure  to  put  upon  the 
boilers  of  the  steamer  an  additional  safety 
valve  prescribed  by  the  board  of  supervising 
inspectors,  and  to  provide  a  good  and  reliable 
water  gauge  for  the  boilers. 

For  the  first  penalty  claimed,  the  libel  al- 
leges in  substance  that  the  owners  of  the  ves- 
sel, which  was  propelled  in  whole  or  part  by 
steam,  and  was  of  twenty  tons  burden  and  up- 
wards, on  the  1st  of  October,  1867,  transported 
in  her,  passengers  and  merchandise  on  the  bays, 
rivers,  and  other  navigable  waters  of  the  United 
States;  and  that  in  carrying  passengers,  they 
navigated  Fox  river  in  Wisconsin,  between  the 
ports  of  Oshkosh  and  Portage  City;  and  that, 
prior  to  that  period,  they  were  enfjaged  in 
transporting  between  those  places  merchandise, 
consisting  of  the  products  of  Wisconsin,  which 
were  destined  for  use  and  consiunption  in  other 
states  of  the  Union  and  in  foreign  countries, 
and  also  in  transporting  merchandise  consist- 
ing of  the  products  of  other  states,  brought 
from  those  states  to  Wisconsin,  and  destined 
to  different  places  within  her  limits,  without 
having  the  steamer  enrolled  or  licensed,  as 
required  by  the  act  of  Congress  of  July  7, 
1838,  and  the  amendatory  act  of  August  30, 
1852. 

For  the  second  penalty  claimed,  the  libel  al- 
leges *that  an  additional  safety-valve,  [*413 
of  such  dimensions  and  arrangement  as  had 
been  prescribed  by  the  board  of  supervising  in- 
spectors, had  not"  been  placed  on  the  boilers  of 
the  steamer  as  required  by  law,  and  thst  a 
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good  and  reliable  water-gauge  had  not  been 
provided  for  the  boilers. 

The  exception  of  the  claimants  to  the  libel 
was,  that  the  court  had  no  jurisdiction  of  the 
matters  contained  in  the  article,  on  the  ground 
that  they  were  not  matters  of  admiralty  and 
maritime  jurisdiction,  in  this :  that  the  steamer 
Montello  was  employed  wholly  on  the  inland 
waters  of  the  state  of  Wisconsin,  at  the  time 
of  the  seizure  and  previously;  and  was  not  en- 
gaged in  the  coasting  trade,  nor  in  foreign  com- 
merce, or  in  commerce  between  the  states. 

The  district  court  sustained  the  exception 
and  dismissed  the  libel.  The  circuit  court  af- 
firmed the  decision,  and  the  United  States 
brought  the  case  here  on  appeal. 

The  libel  does  not  impart  any  information 
as  to  the  character  of  Fox  river,  or  its  connec- 
tion with  other  waters,  and  it  is  only  from  the 
general  allegation  of  the  libel  that  the  vessel 
transported  passengers  and  merchandise  upon 
the  navigable  waters  of  the  United  States,  pre- 
ceding the  allegation  as  to  the  transportation 
on  Fox  river,  that  we  are  justified  in  inferring 
that  the  libel  intended  to  state  that  Fox  river 
was  a  navigable  water  of  the  United  States. 

We  are  supposed  to  know  judicially  the 
principal  features  of  the  geography  of  our 
country  and,  as  a  part  of  it,  what  streams  are 
public  navigable  waters  of  the  United  States. 
Since  this  case  was  presented  we  have  exam- 
ined, with  some  care,  such  geographies  and  his- 
tories of  Wisconsin  as  we  coula  obtain  from  the 
library  of  Congress,  to  ascertain,'  if  possible, 
the  real  character  of  Fox  river,  and  to  render 
415*]  the  *  fiction  of  the  law,  as  to  our  sup- 
posed knowledge  of  the  navigable  streams  in 
that  state,  a  reality  in  this  case ;  biit  from  sucn 
examination  we  are  still  in  doubt  whether  Fox 
river  has  any  such  connection  with  other 
waters  as  to  form  with  them  a  continued  high- 
way over  which  commerce  is  or  may  be  carried 
on  with  other  states  or  foreign  countries  in  the 
oustomarv  modes  in  which  such  commerce  is 
conductea  by  water.  It  can  only  be  deemed  a 
navigable  water  of  the  United  States  when  it 
forms,  by  itself  or  by  its  connection  with  other 
waters,  such  a  highway.  If  it  form  such  a 
highway,  the  case  presented  is  directly  within 
the  ruling  made  in  the  case  of  the  steamer 
Daniel  Ball,  decided  at  the  present  term.  10 
Wall.  667,  19  L.  ed.  999.  If,  however,  the 
river  is  not  of  itself  a  highway  for  commerce 
with  other  states  or  foreign  countries,  or  does 
not  form  such  highway  by  its  connection  with 
other  waters,  and  is  only  navigable  between 
different  places  within  the  state,  then  it  is  not 
a  navigable  water  of  the  United  States,  but  only 
a  navigable  water  of  the  state,  and  the  acts  of 
Congress,  to  which  reference  is  made  in  the 
libel,  for  the  enrollment  and  license  of  vessels, 
have  no  application.  Those  acts  duly  require 
such  enrollment  and  license  for  vessels  employed 
upon  the  navigable  waters  of  the  United  States. 

The  fact  that  the  steamer,  in  so  far  as  she 
was  employed  in  transporting  the  products  of 
Wisconsin,  which  were  destined  for  use  and 
consumption  in  other  states  and  foreign  coun- 
tries, and  in  transporting  the  products  of  other 
states  brought  to  Wisconsin  and  destined  to 
different  places  within  her  limits,  was  engaged 
in  commerce  between  the  states,  does  not  affect 
the  question  under  consideration,  for  Congress 
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has  not  prescribed  any  regulations  governing 
such  commerce,  except  so  far  as  it  is  conducted 
in  vessels  on  the  navigable  waters  of  the  United 
States. 

As  the  decree  must  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  further 
proceedings,  the  parties  will  be  able  to  pre- 
sent, by  new  allegations  and  evidence,  the 
•precise  character  of  Fox  river  as  a  [*416 
navigable  stream,  and  not  leave  the  matter  to 
be  inferred  by  construction  from  an  imperfect 
pleading. 

Decree  reversed,  and  cause  remanded  far 
further  proceedings. 


THE  CITY  OF  ST.  LOUIS,  Plff  in  Err., 

V, 

THE  WIGGINS  FERRY  CO. 

(See  a  C.  11  Wall.  423-432.) 

Corporation,  a  citizen  of  the  state  which  cre- 
ated it — ferry-boats  of  Illinois  company  not 
taxable  by  city  of  8t.  Louis. 

In  the  Jurisprudence  of  the  TTnited  States,  a 
corporation  is  rej^arded  as,  In  effect,  a  citizen  of 
tlie  state  which  created  it. 

Ferry-boats  belon^ng  to  an  Illinois  company  em- 
ployed in  running  across  the  Mississippi  river  be- 
tween the  Illiuois  shore  and  St.  Louis,  which  were 
laid  up  on  the  Illinois  shore  when  not  in  use,  are 
not  taxable  by  the  city  of  St.  Louis. 

[No.  134.] 
Argued  ApHl  6,  1871.      Decided  May  1,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  J.  M.  Krmn,  for  plaintiff  in  error: 

Personal  property  does  not,  necessarily,  fol- 
low the  domicil  of  the  owner,  nor  does  liability 
to  taxation  depend  upon  his  residence  merely, 
but  upon  the  local  situation,  tne  situs  of  the 
property.  It  is  subjected  to  taxation  in  con- 
sideration of  the  protection  which  it  reoeives 
from  the  laws  of  the  place  where  it  is  found, 
and  where  the  owner  or  his  agent  or  manager 
of  it  is  resident. 

Findley  v.  Philadelphia,  32  Pa.  381 ;  Mills  ▼. 
Thornton,  26  Ills.  300;  R.  R,  Co,  v.  Morgan  Co. 
14  ni.  163;  Hoyt  v.  Comers  Taxes,  23  N.  Y. 
224;  Life  Assurance  Society  v.  Com.  Taxes,  28 
Barb.  318;  8t.  Joseph  v.  R.  R.  Co.  39  Mo.  476. 

To  determine  the  situs  of  this  property,  it  ia 
necessary  to  consider  its  character;  how  and 
where  it  was  used;  by  whom  managed  and 
used;  where  the  owners  and  managers  kept 
their  principal  office;  and  where  and  how  the 
earnings  of  this  property  were  disbursed,  etc 

That  the  boats  m  question  were  such  as,  un- 
der the  laws  of  the  United  States,  were  required 
to  be  enrolled,  does  not  admit  of  a  doubt. 

Enrollment  must  be  made  at  the  port  nearest 
to  the  place  where  the  owner  resides,  or  where 
the  acting  or  managing  owner  usually  resides, 
etc. 

Waring  v.  Clarke,  5  How.  465;  Hays  v. 
Steamship  Co,  17  How.  698,  15  L.  ed.  255. 

It  is  not  claimed  that  the  enrollment  of  these 
ferry-boats  at  the  port  of  St.  Louis  is  condu- 

NOTB.— C«tec»wAi«  of  cprporationn — see  notes.  27 
L.  ed.  U.  S.  87 ;  6  C.  C.  A.  37 ;  14  L.  R.  A.  5^. 
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sive  as  to  the  situs  of  the  property.  The  en- 
rollment simply  indicates  the  domicil  or  home 
port  of  the  vessels,  and  it  is  a  ciccumstance  to 
be  considered  in  connection  with  the  other 
facts  in  the  case,  in  determining  the  question 
at  issue.  • 

As  these  ferry-hoats  were  used  as  a  ferry  in 
carr)'ing  passengers,  etc.,  across  the  Mississippi 
river,  to  and  from  the  city  of  St.  Louis,  the 
managers  of  the  boats  all  the  time  residing  in 
said  city,  and  there  received  and  disbursed  the 
earnings  of  the  ferry-boats,  keeping  their  office 
there,  and  the  ferry  company  itself  keeping 
its  principal  office  in  said  city,  the  boats  al- 
ready having  been  enrolled  at  the  last-named 
poft,  these  facts  lead  irresistibly  to  the  con- 
clusion that  the  property  in  question  was  situ- 
ate within  the  city  of  St.  Louis,  at  the  time 
the  taxes*  sued  for  were  levied. 

The  place  of  residence  of  a  corporation  may 
be  wherever  its  corporate  business  is  carried  on. 

Ang.  k  Ames,  Corp.  §§  103-109;  R.  Co.  v. 
Letsonf  2  How.  497;  Blackstone  Mfg,  Co.  v. 
Inhabitants,  13  Gray,  488;  Croviwell  v.  In8. 
Co.  2  Rich.  512. 

In  Famsworth  v.  Terre  Haute  d  Alton  R.  Co. 
29  Mo.  75,  the  supreme  court  of  Missouri  held 
that  a  foreign  corporation  which  takes  up  its 
residence  and  establishes  its  principal  office 
here  becomes  amenable  to  the  laws  and  process 
of  the  state,  like  an  individual  resident,  etc. 
Ker.  Stet.  Mo.  1855,  p.  376. 

The  very  question  now  before  this  court  was 
adjudicated  in  the  case  of  8t.  Louis  v.  Wiggins 
Ferry  Co.  40  Mo.  580. 

The  facts  in  that  case  are  precisely  the  same 
as  in  this. 

Judge  Holmes,  in  giving  the  opinion  of  the 
court,  says:  **There  can  be  little  doubt  that  the 
effect  of  the  statutes  of  this  state  is  such  as  to 
make  this  corporation,  though  chartered 
abroad,  a  resident  of  this  state,  not  only  for 
the  purposes  of  suing  and  being  sued  by  ordi- 
nary process,  or  by  attachment,  but  for  all- the 
porpooes  of  ownership  of  personal  property, 
and  of  taxation,  if  the  same  be  actually  situ- 
ated within  the  city  limits." 

This  decision  should  have  been  followed  by 
the  court  below  in  this  case. 

Messrs.  Lewis  rf  Bogg,  M.  Blair,  and  F.  A. 
Biek,  for  defendant  in  error: 

The  defendant  is  a  citizen  and  resident  of  the 
«tate  of  Illinois,  and  actually  resides  within 
that  state,  and  there  holds  and  uses  the  prop- 
erty sought  to  be  subjected  to  taxation. 

The  Wiggins  Ferry  Company  is  sued,  in  this 
^ase,  as  m  citizen  of  the  state  of  Illinois. 

Sach  a  corporation  actually  and  permanently 
resides  within  the  state  by  whose  law  it  is 
created. 

See  the  case  of  The  Oermania  Fire  Ins.  Co,  v. 
Frameis,  ante,  77,  1870;  R.  Co.  v.  Letaon,  2 
How.  497.  558;  Drawbridge  Co.  v.  Shepherd, 
20  How.  227,  233,  15  L.  ed.  896,  899. 

In  Marshall  v.  R.  Co.  16  How.  314,  327, 
Orier,  J.,  for  the  court,  says : 

It  is  urged  that  a  corporation  cannot  be  a 
«tiien;  but  such  objection  is  a  mere  sophism. 
Necesstrily,  in  legal  view,  the  corporation  is  a 
Pn'ton,  and  it  and  not  its  members  give  it  local 
habitation  and  status  of  citizenship,  in  the  only 
*tate  where  tuej,  through  it,  can  assemble.  1^. 
328. 

n  Walu  U.  S.,  Book  20. 


Bank  of  Augusta  v.  Earle,  13  Pet.  538,  says 
of  the  corporation: 

"It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty." 

See,  also,  R.  Co.  v.  Wheeler,  1  Black,  286, 
296,  17  L.  ed.  130,  133. 

Whenever  a  boat  was  not  running,  or  became 
disabled,  or  was  to  be  repaired,  she  was  within 
the  jurisdiction  and  boundary  of  the  state  of 
Illinois,  there  taken  by  the  defendant's  agents, 
and  there  in  actual  possession  of  the  defendant. 
Under  such  a  state  of  facts,  there  is  no  room 
for  a  constructive  presence  in  St.  Louis,  or  a 
constructive  possession  of  the  boats  by  the  gen- 
eral or  financial  officers  of  the  company.  The 
possession  of  the  money  collected  by  the  com- 
pany for  ferriage  or  freight  in  the  hands  of  its 
treasurer,  is  not  possession  of  the  boats.  The 
point  of  departure  on  each  trip  of  the  boats  was 
from  the  port  where  she  was  laid  up  and  at 
rest,  and  to  that  port  must  and  did  each  boat 
return,  and  when  so  returned,  and  not  until 
then,  was  such  trip  at  an  end. 

The  home  port  of  a  vessel  is  that  at  or  near 
which  the  owner,  when  owned  by  one  person, 
usually  resides ;  and  this  is  not  changed  by  her 
enrollment  at  another  port,  especially  when  the 
first-named  port  is  not  a  port  of  enrollment. 
See  Hill  v.  The  Golden  Gate,  Newb.  308 ;  Hays 
V.  Steamship  Co,  17  How.  596,  16  L.  ed.  254; 
The  General  Smith,  4  Wheat.  438;  The  Nestor, 
1  Sumn.  75;  The  Chusan,  2  Story,  456. 

In  the  late  case  of  The  Lulu,  1  Abb.  U.  S. 
191,  decided  by  Mr.  Chief  Justice  Chase  in 
1868,  at  Baltimore,  he  recognized  the  same  rule 
of  law,  saying  (p.  193) :  "It  is  clear  that,  un- 
der the  American  decisions,  Baltimore,  being  in 
another  state  than  that  in  which  the  vessel  was 
owned  and  enrolled,  must  be  r^;arded  as  a 
foreign  port." 

3  Kent,  133,  in  the  text,  says,  in  speaking  of 
the  liability  of  an  owner  for  repairs:  "The 
ownership  in  relation  to  this  subject  is  not  de- 
termined by  the  register." 

The  United  States  statutes  on  the  subject  of 
registering  vessels,  also  imply  the  same  mean- 
ing. 

Act  of  Sept.  1,  1789,  1  Stat,  at  L.  56,  J§  2,  4; 
act,  1792,  1  Stat,  at  L.  287. 

Section  3  says:  "The  port  to  which  such 
vessel  shall  belong  at  the  time  of  her  registry, 
which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one, 
or,  if  more  than  one,  the  husband  or  acting:  and 
managing  owner  of  such  ship,  usually  resides.'' 

Mr.  Justice  Clifford  says,  in  Blanchard  v. 
The  Martha  Washington,  1  Cliff,  463-467: 
"Regulations  to  the  same  effect  are  prescribed 
by  the  act  of  Feb.  18,  1793,  for  enrolling  and 
licensing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries"  (1  Stat,  at  L. 
305)  ;  and  this  case  speaks  of  the  collector  of 
the  home  port,  which  by  law  is  defined  to  be  the 
port  at  or  nearest  to  which  the  owner,  if  there 
be  but  one,  usually  resides.     1  Stat,  at  L.  467. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri. 

The  plaintiff  in  error  instituted  five  suits  in 

the  St.  Louis  circuit  court  for  the  recovery  of 

taxes  alleged  to  be  due  from  the  ferry  company 
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to  tbe  city.  Upon  the  petition  of  the  company 
they  were  removed  into  the  circuit  court  of 
the  United  States  for  that  district.  In  that 
court,  by  the  consent  of  the  parties,  the  causes 
were  consolidated  and  thereafter  proceeded  to 
trial  as  one  case.  The  counsel  upon  both  sides 
entered  into  a  written  stipulation  waiving  a 
jury,  and  the  cause  was  submitted  to  the  court, 
pursuant  to  the  act  of  Congress  of  March  3d. 
1865.  The  court  foimd  the  facts  specially,  and 
the  finding  is  a  part  of  the  record.  Judjg^ent 
was  given  for  the  defendant.  The  city  excepted 
and  has  brought  the  case  here  for  review. 

The  bill  of  exceptions  was  unnecessary.  The 
facts  having  been  specially  found  by  the  court, 
they  are  before  us  for  examination  as  if  they 
were  embodied  in  the  fi^>ecial  verdict  of  a  jurf. 
The  question  presented  for  our  consideration, 
as  prescribed  by  the  statute,  is,  whether  they 
are  sufficient  to  support  the  judgment.  The 
bill  of  exceptions  gives  them  no  effect  which 
they  would  not  have  had  without  it,  and  raises 
no  question  which  would  not  have  been  as  well 
presented  if  it  had  not  been  taken. 

The  controversy  relates  to  taxes  imposed  by 
the  city  upon  the  ferry-boats  of  the  defendants, 
429*]  used  in  conveying  freight  *and  pas- 
sengers across  the  Mississippi  river  between  the 
city  of  St.  Louis  and  the  opposite  Illinois  shore. 
The  company  was  required  to  pay  a  specific 
sum  for  a  license,  and  a  tax  was  imposed  upon 
its  wharf  boat,  attached  to  the  city  landing. 
Both  were  duly  paid.  Payment  of  the  taxes 
upon  the  ferry-boats  was  refused,  and  the  sev- 
eral suits,  consolidated  into  the  one  before  us, 
were  instituted  by  the  city  to  recover  the 
amount  claimed  to  be  due. 

In  the  jurisprudence  of  the  United  States  a 
corporation  is  regarded  as  in  effect  a  citizen  of 
the  state  which  created  it.  It  has  no  faculty 
to  emigrate.  It  can  exercise  its  franchises  ex- 
tra-territorially  only  so  far  as  may  be  per- 
mitted by  the  policy  or  comity  of  other  sover- 
eignities. By  the  consent,  express  or  implied, 
of  the  local  government,  it  may  transact  there 
any  business  not  ultra  vires,  and,  "like  a  nat- 
ural person,  may  have  a  special  or  constructive 
residence,  so  as  to  be  charged  with  taxes  and 
duties  or  be  subjected  to  a  special  jurisdiction." 
OUUze  V.  8.  O,  B,  Co.  1  Strob.  72;  Cromwell  v. 
Charleston  Ins,  Co.  2  Rich.  512.  It  is  for  the 
local  sovereign  to  prescribe  the  terms  and  con- 
ditions upon  which  its  presence  by 'its  agents 
and.  the  conducting  of  its  affairs  shall  be  per- 
mitted. Bank  v.  Earle,  13  Pet.  5B8;  Lafayette 
Ins.  Co.  v.  French,  18  How.  405,  15  L.  ed.  461. 

It  has  been  said  that  the  power  of  taxation 
for  the  purposes  of  the  commonwealth  is  a 
part  of  all  governmental  sovereignty  and  is  in- 
separable from  it.  It  is  for  the  legislature  to 
decide  what  persons  and  property  shall  be 
reached  by  the  exercise  of  this  function,  and  in 
what  proportions  and  by  what  processes  and 
instrumentalities  taxes  shall  be  assessed  and 
collected.  The  authority  extends  over  all  per- 
sons and  properly  within  the  sphere  of  its  ter- 
ritorial jurisdiction.  When  called  into  activity 
there  can  be  no  limit  to  the  degree  of  its  exercise 
Except  what  is  found  in  the  wisdom  of  the  law- 
making power  and  the  operation  of  those  con- 
servative principles  which  lie  at  the  foundation 
of  all  free  government.  McCulloch  v.  Md.  4 
Wheat.  428;  Prov.  Bank  v.  Billings,  4  Pet.  563. 
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*  Where  there  is  jurisdiction  neither  [*430 
as  to  person  nor  property,  the  imposition  of  a 
tax  would  be  ultra  inres  and  void.  If  the  legis- 
lature of  a  state  should  enact  that  the  citizens 
of  property  of  another  state  or  coimtry  should 
be  taxed  in4he  same  manner  as  the  persons  and 
property  within  its  own  limits  and  subject  to 
its  authority,  or  in  any  other  manner  whatso- 
ever, such  a  law  would  be  as  much  a  nullity  as 
if  in  conflict  with  the  most  explicit  constitu- 
tional inhibition.  Jurisdiction  is  as  necessary 
to  valid  l^slative  as  to  valid  judicial  action. 

In  the  eye  of  the  law  personal  property,  for 
most  purposes,  has  no  locality.  Mobilta  sequun^ 
tur  personam;  immobilia  situm,  Mobilia  non 
hahent  sequelam.  In  a  qualified  sense  it  accom- 
panies the  owner  wherever  he  goes,  and  ne 
may  deal  with  it  and  dispose  of  it  according 
to  the  law  of  his  domicil.  If  he  die  intestate, 
that  law,  wheresoever  the  property  may  be 
situate,  governs  its  disposal,  and  fixes  the 
rights  and  shares  of  the  several  distributees. 
Story,  Confl.  L.  §  379;  Broom,  Max.  501,  502; 
Re  Ewin,  1  Cromp.  &  J.  156.  But  this  doctrine 
is  not  allowed  to  stand  in  the  way  of  the  tax- 
ing power  in  the  locality  where  the  property 
has  its  actual  situs,  and  the  requisite  legisla- 
tive jurisdiction  exists.  Such  property  is,  un- 
doubtedly, liable  to  taxation  there  in  all  re- 
spects as  if  the  proprietor  were  a  resident  of 
tne  same  locality.  Int.  Life  Assur.  Co.y.Comrs. 
of  Taxes,  28  Barb.  318;  People  v.  Comrs.  23 
N.  Y.  228;  Story,  Confl.  L.  550.  The  personal 
property  of  a  resident,  at  the  place  of  his  resi- 
dence, is  liable  to  taxation,  although  he  has  no 
intention  to  become  domiciled  there.  Findley  v. 
Phila.  32  Pa.  381.  Whether  the  personal  prop- 
erty of  a  resident  of  one  state  situate  in  an- 
other can  be  taxed  in  the  former,  is  a  question 
which  in  this  case  we  are  not  called  upon  to 
decide.  Wilson  v.  Mayor  of  N.  Y.  4  E.  D. 
Smith,  678;  Hoyt  v.  Comrs.  supra. 

Upon  looking  into  the  enactments  under 
which  the  taxes  in  question  were  assessed,  it  is 
obvious  that  tneir  purpose  *was  not  to  [*431 
tax  the  property  through  the  proprietor,  but 
to  tax  the  things  themselves  by  reason  of  their 
being  "within  the  city."  The  point  for  us  to 
decide,  therefore,  is,  whether  they  are  covered 
by  the  legal  provisions  under  which  the  taxes 
were  imposed.  If  the  taxing  officer  acted  with- 
out authority  the  taxes  were  invalid,  and*  the 
city  is  not  entitled  to  recover  in  this  action. 

The  boats  were  enrolled  at  the  city  of  St, 
Louis,  but  that  throws  no  light  upbn  the  sub- 
ject of  our  inquiry.  The  act  of  1789,  J  2,  1 
Stat,  at  L.  55,  and  the  act  of  1792,  §  3,  1  Stat, 
at  L.  287,  require  every  vessel  to  be  registered 
in  the  district  to  which  she  belongs,  and  the 
4th  section  of  the  former  act,  and  the  3d  sec- 
tion of  the  latter,  declares  tuat  her  home  port 
shall  be  that  at  or  near  which  her  owner  re- 
sides. The  solution  of  the  question,  where  her 
home  port  is,  when  it  arises,  depends  wholly 
upon  the  locality  of  her  owner's  residence,  and 
not  upon  the  place  of  her  enrollment.  3  Kent, 
Com.  133,  170;  Hill  v.  The  Golden  Gate,  Newb. 
308;  Superior,  Newb.  181;  Jordan  v.  Young,  37 
Me.  27,  29. 

The  company  has  an  office  in  Illinois.  Its 
minor  officers  such  as  engineers  and  pilots, 
lived  in  Illiiiois,  where  its  real  estate,  including 
a  warehouse^  was  situated.    The  company  bad 
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also  an  office  in  St.  Louis.  Its  president  and 
▼ioe-preaident  and  other  principal  officers  lived 
in  the  city,  and  there  the  ordinanr  husiness 
meetings  of  the  directors  were  held,  and  the 
corporate  seal  was  kept.  The  court  found  that 
the  boats,  "when  not  in  actual  use,  were  laid 
op  by  the  Illinois  shore,  and  were  forbidden,  by 
a  general  ordinance  of  the  city  of  St.  Louis 
regulating  ferries  and  ferry-boats,  to  remain  at 
the  St.  Louis  wharf  or  landing  longer  than  ten 
minutea  at  a  time.''  A  tax  was  paid  upon  the 
boats  in  Illinois.  Their  relation  to  tne  city 
was  merely  that  of  contact  there,  as  one  of  the 
termini  of  their  transit  across  the  river  in  the 
prosecution  of  their  business.  The  time  of  such 
contact  was  limited  by  the  city  ordinance;  Ten 
minutes  was  the  maximum  of  the  stay  they 
were  permitted  to  make  at  any  one  time.  The 
owner  was  in  the  eye  of  the  law  a  citizen  of 
432*]  *that  state,  and  from  the  inherent  law  of 
Ha  nature  could  not  emigrate  or  become  a  citi- 
aen  elsewhere.  As  the  boats  were  laid  up  on 
the  niinois  shore  when  not  in  use,  and  the  pi- 
lots and  engineers  who  ran  them  lived  there, 
that  locality,  tmder  the  circumstances,  must  be 
taken  to  be  their  home  port.  They  did  not  so 
abide  within  the  city  as  to  become  incorporated 
with  and  form  part  of  its  personal  property. 
Fay«  V.  Padfio  8.  8.  Co,  17  How.  599,  15  L.  ed. 
255;  New  Albany  v.  Meekin,  3  Ind.  481.  Hence 
ihej  were  beyond  the  jurisdiction  of  the  au- 
thorities by  which  the  taxes  were  assessed,  and 
the  vmlidity  of  the  taxes  cannot  be  maintained. 
R.  Co.  V.  Jaekson,  7  Wall.  262,  19  L.  ed.  88. 
In  our  opinion,  the  facts  found  are  sufficient  to 
support  the  judgment. 

It  has  been  insisted  ably  and  learnedly  by 
the  counsel  for  the  defendant  in  error,  that  the 
taxes  in  question  are  taxea  upon  the  tonnage  of 
vessels  engaged  in  interstate  commerce,  and 
are  prohibited  by  the  Constitution  of  the  Unit- 
ed States.  No  argument  as  to  this  aspect  of  the 
ease  has  been  submitted  by  the  counsel  upon 
the  other  side.  We  have  not  found  it  necessary 
to  consider  the  subject,  and  we  express  no  opin- 
ion upon  it. 

The  judgment  of  the  Circuit  Court  is  af- 
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InSctment   for   paseing   counterfeit    Trectaury 
notee — construction  of  act. 

The  words  "false,  forced,  and  counterfeit.**  in  the 
•th  section  of  the  act  of  Feb.  25,  1862,  imply,  when 
applied  to  a  Treasury  note,  that  it  purports  to  be 
SQch  s  valid  instrument,  but  is  not  genuine  or 
valid. 

Said  8tb  section  is  not  void  for  repugnancy. 

Under  said  section,  one  can  be  legally  conylcted 
for  psssteg  a  foreed  or  counterfeit  note,  purporting 
to  be  a  united  States  Treasury  note  Issued  under 
ftothorlty  of  said  act. 

[No.  219.] 
BubmUUd  Apr.  5,  1871.    Decided  May  1, 1871. 

OK  m  certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
tlie  United  States  for  the  District  of  California. 
II  Wall. 


The  history  and  facts  of  the  case  are  stated 
by  the  court. 

.  The  questions  certified  to  this  court  were  as 
follows : 

First.  Whether  the  second  count  in  said  in- 
dictment, in  manner  and  form  as  therein  stat- 
ed, is  in  itself  repugnant. 

Second.  Whether  the  6th  section  of  the  said 
act  of  Congress,  entitled  "An  Act  to  Authorize 
the  Issue  of  United  States  Notes,  and  for  the 
Redemption  or  Fimding  thereof,  and  for  Fund- 
ing the  Floating  Debt  of  the  United  States," 
approved  Feb.  25,  1862,  is  repugnant;  and 
wnether  any  person  could,  under  said  act,  be 
legally  convicted  of  and  punished  for  any  of- 
fense whatever,  other  than  that  of  altering,  and 
causing  and  procurinp^  to  be  altered,  and  will- 
inglv  aiding  and  assisting  in  altering  a  note, 
bond,  coupon,  or  other  security  issued  under 
authority  of  said  act. 

Third.  Whether  the  4th  paragraph  or  clause 
of  said  6th  section  of  the  act  aforesaid,  which 
is  in  the  words  following,  to  wit:  "Or  shall 
pass,  utter,  publish,  or  sell,  or  attempt  to  pass, 
utter,  publisn,  or  sell,  or  bring  into  the  United 
States  from  any  foreign  place  with  intent  to 
pass,  utter,  publish,  or  sell,  or  shall  have  or 
keep  in  possession  or  conceal,  with  intent  to 
utter,  publish,  or  sell,  any  such  false,  forged, 
counterfeited,  or  altered  note,  bond,  coupon, 
or  other  security  with  intent  to  defraud."  etc, 
is  repugnant. 

Fourth.  Whether  the  defendant  could,  un- 
der said  4th  para^aph  or  cla,use  of  said  section, 
be  legally  convicted  of  and  punished  for  utter- 
ing or  passing  a  forged  or  counterfeit  note, 
purporting  to  be  a  United  States  Treasury  note, 
issued  under  authority  of  said  act. 

Fifth.  Whether  the  defendant  could,  under 
said  4th  paragraph  or  clause  of  said  6th  sec- 
tion, be  legally  convicted  of  and  punished  for 
any  offense  whatever,  other  than  passing,  utter- 
ing, publishing,  or  selling,  etc.,  an  "altered 
note,  bond,  coupon,  or  other  security,"  etc 

Mr.  B.  H.  Bristow,  8olicitor  Oen.,  for 
plaintiff: 

Forgery  is  defined  to  be  "the  false  making  of 
an  instrument,  which  purports,  on  the  face  of  it, 
to  be  good  and  valid  for  the  purposes  for  which 
it  was  created,  with  a  design  to  defraud  any 
person  or  persons.'* 

Jones  rf  Palmer's  Case,  1  Leach  (C.  C.)  366. 

According  to  this  definition,  the  phrase,  "if 
any  person  shall  for^e  a  note  issued  under  au- 
thority of  this  act,*'  may  with  propriety  be 
read,  "if  any  person  shall  falsely  make  a  note 
which  purports,  on  its  face,  to  be  a  note  issued 
under  autnority  of  this  act.'* 

Starkie,  in  his  Crim.  Prac  113,  says:  "Many 
statutes  describinjg  the  offense  of  forgery  use  the 
word  *one,'  and  if  any  person  shall  forge  any 
will,  or  bond  (22  Geo.  II.  chap.  26),  or  writing 
obligatory,"  etc.;  and,  therefore,  it  may  be 
averred  in  the  indictment  that  the  defendant 
forged  the  will  (Rex  v.  Birch,  Leach,  79  East 
P.  C.  980),  bond,  or  writing  obligatory. 

Dunnet's  Case,  East  (P.  C.)  986. 

This  form  of  expression  is  sanctioned  by  long 
usage.  It  is  employed  in  the  following,  among 
other  enactments: 

Act  of  Mar.  2,  1803,  f  1,  in  reference  to  ut- 
tering or  publishing  "any  false  sea-letter,  Med- 
iterranean passport,  or  certificate  of  registry." 
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ever  remote,  to  establish  the  probability  or  im- 
probability of  the  fact  in  controversy,^'  Trull 
T.  True,  33  Me.  307. 

The  general  rule  is  clearly  laid  down  by  Mr. 
Starkie,  in  his  work  on  Evidence,  fi  18.  "Pre- 
sumptions are  founded  upon  the  course  of  trade, 
the  course  of  the  past,  the  customs  of  a  par- 
ticular trade  or  of  a  particular  class  of  people, 
and  even  the  course  of  conducting  business  in 
the  concerns  of  a  private  individual,  to  prove 
a  particular  act  done  in  the  usual  routine  ojf 
business." 

Messrs.  W.  H.  Peokluuii  and  L,  Allis,  for 
defendants  in  error: 

The  testimony  of  each  witness  on  the  subject 
must,  from  necessity,  be  based  mainly  on  hear- 
say; for  though  each  mi^ht  be  able  to  state 
from  personal  knowledge  how  the  fact  was  as 
to  his  own  business,  he  could  not  state  how  it 
was  with  respect  to  the  business  and  transac- 
tions of  other  houses  throughout  the  period  des- 
ignated, except  by  conjecture  or  from  what  had 
been  told  him  by  others  supposed  to  have  knowl- 
edge of  such  business  and  transactions. 

If  any  witness  could  possibly  give  such  testi- 
mony from  personal  knowledge,  still  it  would 
be  too  remote  and  speculative  to  furnish  any 
reliable  indication  of  how  much  defendants  in 
error  had  on  hand  at  the  time  of  the  fire.  Ins, 
Co,  V.  Phillip,  13  Wend.  81. 

Mr.  Justice  Davl*  delivered  the  opinion  of 
the  court: 

On  the  24th  day  of  October,  1866,  the  Home 
Insurance  Company  insured  for  a  period  of  one 
year  against  loss  or  damage  by  fire,  the  stock 
of  groceries  and  other  merchandise  owned  by 
the  defendants  in  error,  and  which  were  con- 
tained in  the  store  occupied  by  them  in  the  city 
of  St.  Paul.  On  the  22d  day  of  February,  1867, 
the  store  and  its  contents  were  destroyed  by  fire, 
and  this  suit  is  brought  to  recover  the  damages 
occasioned  by  the  burning  of  the  stock  of  goods. 
At  the  trial,  the  main  question  in  issue  was  the 
extent  of  the  loss.  As  the  books  were  mostly 
destroyed,  and  the  defendant  had  introduced 
evidence  tending  to  show  that  those  which  were 
not  burned  were  unreliable,  and  afforded  no 
data  from  which  the  value  of  the  goods  on 
hand  at  the  date  of  the  fire  could  be  ascertained, 
or  the  extent  of  loss  determined,  the  case  rest- 
ed chiefly  on  the  testimony  of  the  plaintiffs. 
They  swore  that  their  sales,  during  the  year 
preceding  the  fire,  were  about  $120,000,  and 
that  the  goods  on  hand  at  the  time  of  the  fire 
were  worth,  at  their  cost  value,  $65,000. 

The  defendant  insisted,  on  the  basis  of  the 
aale^  that  the  loss  was  greatly  overstated,  and 
as  one  means  of  proving  it,  offered  to  show  by 
witnesses  in  St.  Paul,  engaged  in  the  same  busi- 
ness with  the  plaintiffs,  and  whose  annual  sales 
^ere  equally  as  large,  that  pprocery  merchants 
in  that  city  for  the  past  six  years  have  not 
carried  nor  had  on  hand  at  any  time,  more  than 
one  fifth  of  their  annual  affgr^ate  sales,  and 
that  this  was  the  case  on  Uie  day  the  fire  oc- 
curred. In  other  words,  they  wisn  to  show  by 
the  general  course  of  trade  in  that  branch  of 
business  in  St.  Paul,  that  the  plaintiffs'  loss 
could  not  have  exceeded  $24,000,  if  their  sales 
during  the  year  amounted  to  only  $120,000. 

The  court  refused  to  allow  the  evidence  to  go 
to  the  jury,  and  the  correctness  of  this  ruling 
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presents  the  only  point  in  the  case  which  it  is 
necessary  to  consider. 

Although  we  agree  with  Lord  Ellenborough, 
"that  the  rules  of  evidence  must  expand  ac- 
cording to  the  exigencies  of  society'  {Pritt  v. 
FcUrolough,  3  Gamp.  306),  yet  is  ^  not  neces- 
sary to  introduce  any  innovation  upon  these 
rules  in  order  to  hold  that  this  evidence  should 
have  been  admitted.  It  is  true  there  are  no  re- 
ported cases  on  the  subject,  but  on  principle  its 
admissibility  can  be  sustained. 

It  is  well  settled  that  if  the  evidence  offered 
conduces  in  any  reasonable  degree  to  establish 
the  probability  or  improbability  of  the  fact  in 
controversy,  it  should  go  to  the  jury.  It  would 
be  a  narrow  rule  and  not  conducive  to  the  ends 
of  justice,  to  exclude  it  on  the  ground  that  it 
did  not  afford  full  proof  of  the  nonexistence  of 
the  disputed  fact.  Besides,  presumptive  evidence 
proceeds  on  the  theory  that  the  jury  can  infer 
the  existence  of  a  fact  from  another  fact  that 
is  proved,  and  most  usually  accompanies  it. 
Hart  V.  Newland,  3  Hawks,  122.  Many  of  the 
affairs  of  human  life  are  determined  in  courts 
of  justice  in  this  way,  and  experience  has  proved 
that  juries,  under  the  direction  of  a  wise 
judge,  do  not  often  err  in  the  reasoning  which 
lea(&  them  to  a  proper  conclusion  on  such  evi- 
dence. *And  if  they  should  happen  to  [*441 
reach  a  wrong  conclusion,  the  court  has  in  its 
own  hands  the  mode  and  measure  of  redress. 
In  the  nature  of  things,  the  officers  of  the  in- 
surance  company  were  unable,  by  any  direct 
proof,  to  contradict  the  testimony  of  the  plain- 
tiffs as  to  the  value  of  the  ^oods  destroyed.  If 
the  loss  were  an  honest  one,  it  was  their  duty  to 
pay  it ;  but  if  they  had  good  reason  to  believe  it 
to  be  exaggerated,  it  was  equally  their  duty  to 
refuse  to  pay  it.  As  they  had  no  direct  evi- 
dence to  produce,  bearing  on  the  subject,  they 
offered  to  prove  a  fact  which,  uncontradicted 
and  unexplained,  would  lead  the  jury  to  the 
conclusion  that  the  plaintiffs  had  overvalued 
the  property  destroyed  by  fire.  It  was  neither 
opinion  nor  hearsay  which  they  tendered  to  the 
court,  nor  was  it  a  usage  of  trade  they  wanted 
to  prove;  but  a  matter  of  fact  concerning  the 
business  in  which  the  plaintiffs  had  been  em- 
ployed, which  would  render  it  extremely  im- 
probable that  they  had  sustained  the  loss  they 
claimed  to  have  suffered.  The  plaintiffs  testi- 
fied when  the  fire  occurred,  the  stock  in  their 
store  was  worth  over  $60,000,  and  yet  their 
sales  durinff  the  year  were  only  double  that 
amount.  The  defendants  said  this  could  not 
be  so,  because  the  merchants  of  St.  Paul,  en- 
gaged in  a  like  business  and  to  the  same  ex- 
tent, did  not  at  that  time,  nor  at  any  other 
time  during  the  preceding  six  years,  have  on 
hand  on  the  average  more  than  one  fifth  of  their 
annual  aggregate  sales. 

If  this  state  of  case  could  be  proved  by  the 
united  testimony  of  this  class  of  merchants,  it 
would  establish  a  fact  connected  with  this  kind 
of  business,  to  wit:  the  uniform  relation  be- 
tween the  stock  on  hand  and  the  annual  sales, 
from  which  the  existence  of  another  fact  could 
be  reasonably  inferred,  which  is,  that  the  busi- 
ness of  the  plaintiffs  rested  on  the  same  basis 
and  was  governed  by  the  same  rule  of^  uni- 
formity. Indeed,  so  strong  would  be  this  in- 
ference, that  in  the  absence  of  any  attempt  to 
explain  or  contradict  the  evidence,  the  "juiy 
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by  mentally  supplying  the  ellipsis  which  is  in 
general  use  in  conversation  or  in  writing  in 
similar  cases.  We  speak,  for  instance,  of  "false 
diamonds."  According  to  the  criticism  we  are 
considering  this  phrase  has  no  meahing,  because 
if  the  stones  spoken  of  are  diamonds  they  can- 
not be  false,  and  if  they  are  false  tliey  cannot  be 
diamonds.  But  anyone  understands  the  mean- 
ing to  be  false  stones  which  purport  to  be  dia- 
monds, or  false  similitude  of  diamonds.  So  we 
speak  of  a  bank  note.  Now,  if  the  paper  spoken 
of  is  a  forgery  it  is  not  a  bank  note,  which 
means  an  obligation  of  some  bank  to  pay  money. 
But  here  also  the  mind  supplies  the  ellipsis 
which  good  usage  allows,  ana  understands  that 
what  is  meant  is  a  forged  paper  in  the  simili- 
tude of  a  banknote,  or  which  on  its  face  ap- 
pears to  be  such  a  note.  And  in  a  similar  man- 
ner we  speak  of  a  forged  will.  If  the  argument 
437*]  *of  defendant's  counsel  is  sound  there 
can  be  no  such  thing  as  a  forged  will,  receipt, 
note,  or  bond,  because  if  forged  they  are  void 
and,  therefore,  not  notes,  wills,  bonds,  etc.  In 
fact  the  phrase  **void  will"  or  "void  note,"  is, 
according  to  this  argument,  a  solecism,  because 
the  instrument  cannot  be  at  once  the  will  or 
note  of  the  party,  and  be  void. 

The  use  of  the  words  "false,  forged,  and  coun- 
terfeit," in  the  statute,  implies,  therefore,  when 
applied  to  any  of  the  obligations  of  govern- 
ment mentioned,  that  it  purports  to  be  such  an 
instrument,  but  is  not  genuine  or  valid.  And 
so  are  the  authorities.  See,  2  Russell,  Crimes, 
801 ;  East,  Pleas,  Crown,  950. 

It  is  conceded  that  if  the  statute  had,  in  de- 
scribing the  offenses,  called  the  instriunent  ut- 
to^  a  note,  purporting  to  be  issued  under  the 
authority  of  the  statute,  the  difficulty  would 
have  been  removed.  In  the  case  of  Rex  v.  Birch, 
2  Ea«?t,  P.  C.  980,  the  indictment  charged  them 
*Srith  publishing  as  true,  a  false,  forged,  and 
counterfeited  paper  writing,  purporting  to  be 
the  last  will  of  Sir  Andrew  Chadwick."  It  was 
objected  that  the  indictment  was  bad,  because 
•^it  should  have  been  said  that  they  forged  a 
certain  will,"  which  was  the  language  of  the 
statute,  and  not  a  paper  writing  purporting  to 
be  a  will.  "But,"  says  Mr.  East,  who  in  hia 
Pleas  of  the  Crown,  950,  makes  a  full  report  of 
the  case,  "a  variety  of  precedents* were  found,  so 
that  the  judges  held  it  to  be  good."  But,  it  is 
apparent,  from  the  exception  taken,  and  from 
the  language  of  East  and  of  Russell,  that  the 
usual  mode  of  charging  the  offense  was  to  say 
that  the  prisoner  had  forged  the  will  or  other 
paper,   and   that  either  form  is  good. 

The  case  of  U.  8.  v.  Cantril,  4  Cranch,  167, 
is  relied  on  as  holding  an  opposite  doctrine  to 
that  we  have  here  presented.  That  case  was 
submitted  without  argument,  and  the  report 
says  that  the  opinion  of  the  court  was  that  the 
judgment  should  be  arrested  for  the  reasons  as- 
signed in  the  record.  These  reasons  are  that 
the  indictment  was  repugnant,  because  it 
438*1  •charged  the  prisoners  with  having  pub- 
lished as  true  "a  certain  false,  forged,  and  coun- 
terfeited paper,  purporting  to  be  a  bankbill  of 
the  United  States  for  ten  dollars,  signed  by 
Thomas  Willing,  president,  and  G.  Simpson, 
cashier."  And  oecause  the  statute  relating  to 
the  charge  set  forth  in  the  indictment  is  in- 
coniiistent,  repugnant,  and  void.  In  this  state- 
m<»nt,  the  words  "signed"  and  "purporting"  are 
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italicized,  and  the  court  may  have  held  the  in- 
dictment bad  because  the  former  word  was  used, 
thus  sustaining  the  objection  made  in  Rew  v. 
Birch,  Or  it  may  have  held  that  the  language 
of  the  indictment  amounted  to  an  averment, 
that  the  bill  charged  to  be  forged  was  signed  in 
fact  by  the  president  and  cashier  of  the  bank,  in 
which  case  it  could  not  have  been  a  forgery. 
Or  it  may  possibly  have  thought  that  under  the 
peculiar  language  of  that  statute,  which  dif- 
fers materially  from  the  one  under  considera- 
tion, they  were  bound  to  hold  it  void  for  re- 
pugnancy. However  that  may  be,  we  do  not 
consider  the  case^  as  it  is  reported,  an  authority 
for  holding  the  statute  void  which  we  are  called 
on  to  construe. 

To  the  first  and  third  questions^  and  the  first 
branch  of  the  second,  we  answer,  No. 

To  the  fourth  and  fifth,  and  the  second  branch 
of  the  second,  ws  answer,  Yes, 


THE  HOME  INSURANCE  COMPANY,  Plff.  in 

Err,, 

V. 

CHARLES  WEIDE  et  at. 

(See  S.  C.  11  Wall.  438-442.) 

Evidence  to  establish  a  fact  mtist  go  to  the  jury 
— evidence  of  amount  of  loss  in  action  against 
insurance  company. 

If  evidence  offered  on  a  trial  conduces  In  any 
reasonable  degree  to  establish  the  probability  or 
improbability  of  the  fact  in  controversy,  it  should 
go  to  the  jury. 

Testimony  of  a  class  of  merchant  of  a  place,  as 
to  the  uniform  relation  betweoi  the  stock  on  hand 
and  th^  annual  saies  in  their  business,  is  proper,  on 
the  question  of  the  amount  ol  loss  by  fire  to  a  stock 
of  similar  goods,  in  an  action  to  recover  the  in- 
surance. 

[No.  135.] 
Argued  Apr,  6,  1871.     Decided  May  1,  1871.  ' 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Suit  was  brought  in  this  case  in  the  district 
court  of  Ramsey  county,  Minnesota,  by  tjie  de- 
fendants in  error,  to  recover  insurance  upon 
certain  goods  lost  by  fire.  Upon  the  petition 
of  the  defendant,  the  case  was  removed  to  the 
United  States  circuit  court,  by  which  judg- 
ment was  given  for  the  plaintiffs;  whereupon 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Morris  Lamprey  and  E.  A.  Storrst 
for  plaintiff  in  error: 

The  courts  have  said  that  "Evidence,  to  be 
admissible,  need  not  afford  full  proof  of  the 
fact  which  it  is  offered  to  establish,  but  it  is 
sufficient  if  it  conduces  in  any  reasonable  degree 
to  prove  that  fact."  Belden  v.  Lamb,  17  Conn. 
441. 

Again:  "Where  there  is  a  spark  of  evidence 
of  a  fact,  it  ought  not  to  be  excluded  from  the 
jury."    Fitzwater  v.  Stout,  16  Pa.  22. 

Again:  "Teatimonv  cannot  be  excluded  as 
irrelevant  which  would  have  a  tendency,  how- 
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ever  remote^  to  establish  the  probability  or  im- 
probability of  the  fact  in  controversy."  Trull 
T.  True,  33  Me.  307. 

The  general  rule  is  clearly  laid  down  by  Mr. 
Starkie,  in  his  work  on  Evidence,  {  18.  "Pre- 
sumptions are  founded  upon  the  course  of  trade, 
the  course  of  the  past,  the  customs  of  a  par- 
ticular trade  or  of  a  particular  class  of  people, 
and  even  the  course  of  conducting  business  in 
the  concerns  of  a  private  individual,  to  prove 
a  particular  act  done  in  the  usual  routine  of 
business." 

Messrs.  W.  H.  Peokliam  and  L.  AlliSj  for 
defendants  in  error: 

The  testimony  of  each  witness  on  the  subject 
must,  from  necessity,  be  based  mainly  on  hear- 
say; for  though  each  might  be  able  to  state 
from  personal  knowledge  how  the  fact  was  as 
to  his  own  business,  he  could  not  state  how  it 
was  with  respect  to  the  business  and  transac- 
tions of  other  houses  throughout  the  period  des- 
ignated, except  by  conjecture  or  from  what  had 
been  told  him  by  others  supposed  to  have  knowl- 
edge of  such  business  and  transactions. 

If  any  witness  could  possibly  give  such  testi- 
mony from  personal  knowledge,  still  it  would 
be  too  remote  and  speculative  to  furnish  any 
reliable  indication  of  how  much  defendants  in 
error  had  on  hand  at  the  time  of  the  fire.  Ina, 
Co.  V.  Phillip,  13  Wend.  81. 

Mr.  Justice  Davie  delivered  the  opinion  of 
the  court: 

On  the  24th  day  of  October,  1866,  the  Home 
Insurance  Company  insured  for  a  period  of  one 
year  against  loss  or  damage  by  fire,  the  stock 
of  groceries  and  other  merchandise  owned  by 
the  defendants  in  error,  and  which  were  con- 
tained in  the  store  occupied  by  them  in  the  city 
of  St.  Paul.  On  the  22d  day  of  February,  1867, 
the  store  and  its  contents  were  destroyed  by  fire, 
and  this  suit  is  brought  to  recover  the  damages 
occasioned  by  the  burning  of  the  stock  of  goods. 
At  the  trial,  the  main  question  in  issue  was  the 
extent  of  the  loss.  As  the  books  were  mostly 
destroyed,  and  the  defendant  had  introduced 
•  evidence  tending  to  show  that  those  which  were 
not  burned  were  unreliable,  and  afforded  no 
data  from  which  the  value  of  the  goods  on 
hand  at  the  date  of  the  fire  could  be  ascertained, 
or  the  extent  of  loss  determined,  the  case  rest- 
ed chiefly  on  the  testimony  of  the  plaintiffs. 
They  swore  that  their  sales,  during  the  year 
preceding  the  fire,  were  about  $120,000,  and 
that  the  goods  on  hand  at  the  time  of  the  fire 
were  worth,  at  their  cost  value,  $65,000. 

The  defendant  insisted,  on  the  basis  of  the 
eale^  that  the  loss  was  greatly  overstated,  and 
as  one  means  of  proving  it,  offered  to  show  by 
witnesses  in  St.  Paul,  engaged  in  the  same  busi- 
ness with  the  plaintiffs,  and  whose  annual  sales 
^ere  equally  as  large,  that  pfrocery  merchants 
in  that  city  for  the  past  six  years  have  not 
carried  nor  had  on  hand  at  any  time,  more  than 
one  fifth  of  their  annual  aggr^ate  sales,  and 
that  this  was  the  case  on  tne  day  the  fire  oc- 
curred. In  other  words,  thejr  wish  to  show  by 
the  general  course  of  trade  in  that  branch  of 
business  in  St.  Paul,  that  the  plaintiffs'  loss 
could  not  have  exceeded  $24,000,  if  their  sales 
during  the  year  amounted  to  only  $120,000. 

The  court  refused  to  allow  the  evidence  to  go 
to  the  jury,  and  the  correctness  of  this  ruling 
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presents  the  only  point  in  the  case  which  it  is 
necessary  to  consider. 

Although  we  agree  with  Lord  Ellenborough, 
"that  the  rules  of  evidence  must  expand  ac- 
cording to  the  exigencies  of  society'  (Pritt  ▼. 
FairoMugh,  3  Camp.  306),  yet  is  ^  not  neces- 
sary to  introduce  any  innovation  upon  these 
rules  in  order  to  hold  that  this  evidence  should 
have  been  admitted.  It  is  true  there  are  no  re- 
ported cases  on  the  subject,  but  on  principle  its 
admissibility  can  be  sustained. 

It  is  well  settled  that  if  the  evidence  offered 
conduces  in  any  reasonable  degree  to  establish 
the  probability  or  improbabili^  of  the  fact  in 
controversy,  it  should  go  to  the  jury.  It  would 
be  a  narrow  rule  and  not  conducive  to  the  ends 
of  justice,  to  exclude  it  on  the  ground  that  it 
did  not  afford  full  proof  of  the  nonexistence  of 
the  disputed  fact.  Besides,  presumptive  evidence 
proceeds  on  the  theory  that  the  jury  can  infer 
the  existence  of  a  fact  from  another  fact  that 
is  proved,  and  most  usually  accompanies  it. 
Hart  V.  Netokmd,  3  Hawks,  122.  Many  of  the 
affairs  of  human  life  are  determined  in  courts 
of  justice  in  this  way,  and  experience  has  proved 
that  juries,  under  the  direction  of  a  wise 
judge,  do  not  often  err  in  the  reasoning  which 
lea<&  them  to  a  proper  conclusion  on  such  evi- 
dence. *And  if  they  should  happen  to  [*441 
reach  a  wrong  conclusion,  the  court  has  in  its 
own  hands  the  mode  and  measure  of  redress. 
In  the  nature  of  things,  the  officers  of  the  in- 
surance company  were  unable,  by  any  direct 
proof,  to  contradict  the  testimony  of  the  plain- 
tiffs as  to  the  value  of  the  ^oods  destroyed.  If 
the  loss  were  an  honest  one,  it  was  their  duty  to 
pay  it ;  but  if  they  had  good  reason  to  believe  it 
to  be  exaggeratea,  it  was  equally  their  duty  to 
refuse  to  pay  it.  As  they  had  no  direct  evi- 
dence to  produce,  bearing  on  the  subject,  they 
offered  to  prove  a  fact  which,  uncontradicted 
and  unexplained,  would  lead  the  jury  to  the 
conclusion  that  the  plaintiffs  had  overvalued 
the  property  destroyed  by  fire.  It  was  neither 
opinion  nor  hearsay  which  they  tendered  to  the 
court,  nor  was  it  a  usage  of  trade  they  wanted 
to  prove;  but  a  matter  of  fact  concerning  the 
business  in  which  the  plaintiffs  had  been  em- 
ployed, which  would  render  it  extremely  im- 
probable that  they  had  sustained  the  loss  they 
claimed  to  have  suffered.  The  plaintiffs  testi- 
fied when  the  fire  occurred,  the  stock  in  their 
store  was  worth  over  $60,000,  and  yet  their 
sales  during  the  year  were  only  double  that 
amount.  The  defendants  said  this  could  not 
be  so,  because  the  merchants  of  St.  Paul,  en- 
gaged in  a  like  business  and  to  the  same  ex- 
tent, did  not  at  that  time,  nor  at  any  other 
time  during  the  preceding  six  years,  have  on 
hand  on  the  average  more  than  one  fifth  of  their 
annual  aggregate  sales. 

If  this  state  of  case  could  be  proved  by  the 
united  testimony  of  this  class  of  merchants,  it 
would  establish  a  fact  connected  with  this  kind 
of  business,  to  wit:  the  uniform  relation  be- 
tween the  stock  on  hand  and  the  annual  sales, 
from  which  the  existence  of  another  fact  could 
be  reasonably  inferred,  which  is,  that  the  busi- 
ness of  the  plaintiffs  rested  on  the  same  basis 
and  was  governed  by  the  same  rule  of  uni- 
formity. Indeed,  so  strong  would  be  this  in- 
ference, that  in  the  absence  of  any  attempt  to 
explain  or  contradict  the  evidence,  the  ju|^ 
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be  valid,  which  is  hardly  denied  by  the  defend- 
ants, the  prior  ones  must  be  equally  good.  Sey- 
mour V.  R,  Co,  25  Barb.  284. 

The  cases  cited  upon  the  other  side,  from  the 
English  reports  which  appear  to  support  a. 
stricter  rule,  are  decisions  at  common  law,  or 
decisions  based  upon  the  application  of  some  of 
the  stockholders,  seeking  to  prevent  injurious 
actions  by  the  company. 

But  it  is  perfectly  established  in  chancery 
that  the  courts  administering  the  ^uities  of 
parties  will  compel  the  company  and  those 
claiming  under  it,  to  respect  the  engagements 
into  which  it  may  have  entered  towards  third 
persons,  when  they  cannot  be  adequately  re- 
instated in  their  former  position ;  and  the  com- 
pany will  not  be  permitted  to  set  up  irregulari- 
ties or  even  want  of  power,  as  a  justification 
for  their  refusal  to  comply  with  these  promises 
in  good  faith. 

Eastern  Co,  R.  Co,  v.  Hawkes,  5  H.  of  L.  Cas. 
331,  375;  Fay  v.  Noble,  12  Cush.  I;  Cary  v.  /?. 
Co,  29  Barb.  35;  R.  Co,  v.  Bastian,  15  Md.  494; 
Warner  v.  Chappel,  32  Barb.  309;  Akin  v. 
Blanchard,  32  Barb.  527;  Biasell  v.  R.  Co.  22 
N.  Y.  258;  Parish  v.  Wheeler,  22  N.  Y.  506; 
Wilson  V.  R,  Co.  34  Beav.  187. 

Railroad  bonds  have  assumed  the  character 
of  negotiable  paper,  and  that  character  has  been 
sanctioned  by  the  decision  of  this  court. 

Knox  Co.  V.  Aspinwall,  21  How.  539,  16  L.  ed. 
208;  Moran  v.  Miami  Co,  2  Black,  722,  17  L.  ed. 
342;  Mercer  Co,  v.  Eackett,  1  Wall.  83,  17 
L.  ed.  548;  Bissell  v.  Jeffersonville,  24  How. 
287,  16  L.  ed.  664;  Meyer  v.  Muscatine,  1  Wall. 
385,  17  L.  ed.  564;  White  v.  R.  R.  Co.  21  How. 
678,  16  L.  ed.  223;  Gelpcke  v.  Dubuque,  1  Wall. 
176,  17  L.  ed.  520;  Murray  v.  Lardner,  2  Wall. 
110,  17  L.  ed.  857;  Bronson  v.  R.  Co.  2  Wall. 
283,  17  L.  ed.  725 ;  Thompson  v.  Lee  Co.  3  Wall. 
327,  18  L.  ed.  177. 

All  that  the  public  need  to  know  is,  that  a 
company  has  been  invested  with  the  power  to 
construct  a  railroad,  and  that  it,  necessarily, 
has  the  right  to  do  everything  conducive  to 
that  object. 

Cases  cited  above:  Le  Conteulx  v.  Buffalo,  7 
Barb.  249;  Leazure  v.  Hillegas,  7  S.  &  R.  320; 
Bk.  of  Ky.  V.  Schuylkill,  1  Parson  (Pa.)  Sel. 
Cas.  235 ;  Dana  v.  Bk.  5  W.  &  S.  243. 

Even  if  a  question  could  be  raised  as  to  the 
power  to  mortgage,  the  defendants  are  not  en- 
titled to  make  it.  They  are  purchasers  of  the 
franchises  and  property  of  the  company  by 
virtue  of  an  execution  sale,  and  have  simply 
such  title  at  the  time  of  such  sale. 

Cordon  v.  Preston,  1  Watts,  387;  Lane  v. 
Baughman,  17  Ohio  St.  647;  Wright  v.  Bundy, 
11  Ind.  398;  Dolphin  v.  Ayltoard,  L.  R.;  4  H. 
of  L.  Cas.  486,  499,  502. 

At  the  sale  of  the  road  the  defendants  had 
the  benefit  of  the  mortgages  by  an  abatement  of 
the  price  or  amount  bid  and  paid  as  the  pur- 
chase money.  Hence  the  defendants  were  nh\e 
to  buy  fifty  miles  of  railroad  costing  over  $40,- 
000  per  mile,  at  $28,000 ;  or  say  $560  per  mile, 
subject  to  the  mortgages.  They  have  no  right 
to  complain  of  the  amount  of  the  mortgage 
debt.  Bronson  v.  La  Crosse  d  M.  R,  Co.  2  Wall. 
311,  17  L.  ed.  731. 

When  a  committee  or  trustees  of  a  body  of 
stockholders  are  parties,  it  is  sufficient;  all  the 
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stockholders  are  not  necessary  parties.    R.  Co* 
V.  Hotcard,  7  Wall.  415,  19  L.  ed.  122. 

The  defendants  had  not  only  constructive,  but 
actual  notice  of  the  existence  o|  the  several 
deeds  of  trust,  and  the  issuance  of  the  corre- 
sponding bonds.  In  the  first  place,  the  deeds  of 
trust  were  duly  recorded,  and  by  the  registra- 
tion laws  of  Texas,  this  constituted  constructive 
or  legal  notice;  and  as  a  railroad  in  Texas  is 
legally  treated  as  an  entirety,  a  record  in  the 
county  where  the  principal  office  is  kept,  is 
good  to  the  whole  world. 

The  general  principle  that  those  in  possession 
of  the  trust  property,  with  the  knowledge  of 
the  trust  who  acquire  it  by  means  not  recog- 
nized in  the  trust  deed,  become  thereby  con- 
structive trustees,  is  too  well  settled  to  require 
much  discussion. 

Cases  before  cited:  Michoud  v.  Qirod,  4 
How.  503 ;  2  Spence,  Eq.  Jur.  298 ;  Van  Epps  v. 
Van  Epps,  9  Paige,  238;  R,  Co.  v.  Howard,  7 
Wall.  409,  19  L.  ed.  120;  16  Ves.  249;  2  Swift, 
Dig.  114,  side  page. 

If  a  purchaser  has  notice  of  the  trust  deed  at 
the  time  of  purchase,  he  becomes  a  trustee.  2 
Swift,  Dig.  115,  side  page. 

Whether  the  possessor  is  made  chargeable 
with  the  trust  or  not,  depends  entirely  upon 
his  knowledge,  without  reference  to  the  purity 
or  honesty  of  his  motives.  Adair  v.  Shaw,  1 
Sch.  &  L.  243;  3  Mason,  316;  Oliver  v.  Piatt,  3 
How.  401. 

Every  advantage  gained  by  a  trustee  belongs 
to  the  cestui  que  trust.  Holridge  v.  Oillespie,  2 
Johns,  Cb.  30 ;  Jforrtson  v.  Caldwell,  5  Mon.  435. 

The  Real  and  Personal  Estate  Association 
and  the  Junction  company  were  created  by 
means  of  the  facilities  which  had  been  placed 
in  the  power  of  these  directors  by  the  original 
corporation,  and  cannot  be  used  as  a  cover  for 
their  treachery.  In  the  language  of  Judge 
Davies,  in  the  case  of  The  Coal  Co.  v.  Sherman, 
30  Barb.  553:  "They  were  its  creators;  they 
breathed  into  it  life  and  gave  it  all  it  had,  and 
owned  the  whole  of  it  at  its  creation  . 
and,  therefore,  what  they  knew,  their  creature* 
knew." 

Phillips  V.  Winslow,  18  B.  Mon.  431 ;  Lan& 
V.  Baughman,  17  Ohio  St.  642;  Abbott  v.  Rub- 
ber  Co.  33  Barb.  593;  R.  Co.  v.  Winans,  17 
How.  30,  15  L.  ed.  27;  Canal  Bridge  v.  Gor- 
don, 1  Pick.  297;  Puis  ford  v.  Richards,  17 
Beav.  S7;  R.  Co.  v.  Hudson,  16  Beav.  485. 

"Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  recognizes  the 
rights  of  the  creditors  to  pursue  it,"  etc.,  into 
the  hands  of  all  purchasers  with  notice;  an  ac- 
coimt  may  be  compelled,  etc.  Howard  v.  R, 
Co.  7  Wall.  409,  19  L.  ed.  120. 

A  satisfactory  answer,  perhaps,  to  the  views- 
taken  by  the  defendants  is,  that  the  cases  in 
which  the  mortgagee  is  not  bound  to  render  ac- 
count of  the  income  before  the  foreclosure  suit, 
are  those  of  a  simple  mortgage  covering  the 
property  and  not  specifying  particularly  the  in- 
come as  being  itself  actually  mortgaged,  while- 
in  the  present  case  there  is  a  specific  mort- 
gage of  the  tolls,  income  and  profits,  when- 
ever the  said  company  shall  be  in  default  of 
making  payment. 

The  authority  to  pledge  the  future  earninerf^ 
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And  when,  subsequently  (Dec.  19,  1857)  the 
legislature  empowered  railroad  corporations  to 
make  mortgages,  they  imposed  restrictions  on 
the  exercise  of  the  power,  and  made  special 
provisions  for  the  consequences  of  its  exercise. 

II.  The  corporate  acts  by  which  each  of  these 
deeds  was  brought  into  existence,  were  all  done 
in  the  city  of  New  York  and,  consequently,  are 
wholly  void. 

III.  No  such  execution  of  the  deeds  is  proved 
as  was  sufficient  to  pass  the  legal  title  and 
create  the  trusts;  and  the  legal  title  is  not  be- 
fore the  court. 

rV.  The  decree  of  foreclosure  was  erroneous. 

1.  Because  there  had  been  no  reference  to  a 
master,  to  ascertain  what  parties  holding  bonds 
would  come  in  and  make  themselves  parties  to 
the  suit;  and  only  the  bonds  held  by  parties  so 
coming  in,  and  those  held  by  the  complainants 
in  the  bill,  can  be  included  in  the  decree  of 
foreclosure  nisi.  All  others  are  excluded  from 
the  benefit  of  the  decree.  And  although  the  com- 
plainants in  such  a  bill  may  have  made  proof 
at  the  hearing,  of  some  bonds,  so  as  tb  entitle 
them,  in  the  opinion  of  the  court,  to  a  decretal 
order  of  reference,  yet,  it  is  settled,  on  sound 
reason  and  by  the  highest  authority,  that  the 
complainants  themselves,  in  such  a  bill,  must 
go  before  the  master  and  prove  their  claims. 

Owens  V.  Dickenson,  Cr.  &  Phil.  48;  Field  v. 
Titmuss,  2  E.  L.  &  E.  89;  1  Sim.  (N.  S.)  218; 
Whitaker  v.  Wright,  2  Hare,  310. 

It  would  be  difficult  to  find  a  case  which  de- 
manded, more  imperatively  than  this,  the  ap- 
plication of  this  rule  of  procedure. 

It  is  demonstrable  that  a  large  amount  of 
these  bonds  found  by  the  court  to  be  outstand- 
ing, must  have  been  issued  in  known  and  direct 
violation  of  the  express  provisions  of  two  of 
the  mortgages. 

The  second  mortgage  was  to  take  the  place 
of  the  first,  and  not  a  single  bond  could  be  is- 
sued imder  it,  without  canceling  a  like  amount 
issued  under  the  first  mortgage.  Yet  the  court 
included  in  the  decree  of  foreclosure,  £49,600 
issued  under  the  first  mortgage,  and  £41,664  of 
unpaid  coupons,  and  the  whole  $760,000  in- 
cluded in  the  second  mortgage,  and  impaid 
coupons  $675,000. 

Again;  the  third  mortgage  was  designed  in 
part  to  extinguish  the  second,  and  provides  for 
the  issue  of  $35,000  for  eaoh  of  the  fifty-two 
miles  of  road  between  Galveston  and  Hender- 
son, equal  $1,820,000,  less  $760,000,  equals 
$1,070,000;  and  there  could  be  no  further  is- 
sue, save  to  cancel  a  like  amount  of  bonds  is- 
sued under  the  second  mortgage. 

Yet,  the  decree  finds  that  none  of  the  second 
mortgage  bonds  were  extinguished,  and  that 
$1,900,000,  issued  under  the  third  mortgage, 
are  now  outstanding. 

Every  taker  and  holder  of  these  bonds  was 
bound  to  take  notice  of  this  express  limitation 
of  authority  to  issue  bonds,  and  was  required 
to  ascertain,  at  his  peril,  whether  the  authority 
to  issue  was  exhausted. 

Marsh  v.  Fulton  Co,  10  Wall.  676,  19  L.  ed. 
1040,  at  present  term;  Floyd* s  Acceptances y  7 
Wall.  676,  19  L.  ed.  173;  Bk,  v.  Winchester,  8 
Allen,  109;  Benoit  v.  Conway ,  10  Allen,  528; 
Stagg  v.  Elliott,  12  Scott  (N.  S.)  373. 

V.  These  complainants  cannot  maintain  this 
bill  to  foreclose  the  three  mortgages. 
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The  casual  fact  that  each  of  them  happens  to 
hold  bonds  said  to  be  issued  imder  each  of  the 
three  mortgages  is  not  material.  If  no  other 
persons  than  themselves  were  in  any  way  in- 
terested, one  bill  to  foreclose  three  distinct 
mortgages,  each  of  which  is  open  to  inquiry  as 
to  its  validity,  as  to  the  sum  secured  by  it,  as  to 
the  account  to  be  taken  preliminary  to  a  fore- 
closure, and  as  to  the  terms  to  be  allowed  to  the 
mortgagor  in  the  decree  nisi,  would  be  un- 
precedented and  attended  with  many  difficulties. 

But  this  is  a  suit  by  four  complainants,  in  be- 
half of  themselves  and  all  others  having  a  com- 
mon interest  with  them. 

No  one  has  a  common  interest  with  them  who 
does  not  hold  bonds  issued  under  each  of  the 
three  mortgages,  and  of  the  same  proportionate 
amounts  as  the  complainants;  and  there  is  no 
evidence  and  no  reason  even,  to  conjecture  that 
anyone  does. 

There  is  no  community  of  interest  between 
those  who  hold  bonds  imder  the  several  suc- 
cessive mortgages. 

Each  encumbrancer  under  the  second  mort- 
gage has  a  direct  interest  to  show  the  first  to  be 
invalid,  and  to  reduce  the  amount  secured  by 
it;  and' so  with  the  third  mortgage,  in  reference 
to  the  first  and  second. 

Messrs,  James  Grant  and  W.  G.  Hale» 
for  Cowdrey  et  al.: 

While  the  corporation  cannot  abandon  the 
state  of  its  origin,  and  become  permanently 
domiciled  elsewhere,  it  may  maintain  an  office 
and  agents  abroad,  and  make  contracts  and  in- 
cur liabilities  anywhere,  even  to  the  extent  of 
being  sued  and  bringing  suit. 

Bk.  of  Augusta  v.  Earle,  13  Pet.  521;  Bard 
V.  Poole,  12  N.  Y.  495;  MoCall  v.  Byram  Mfg. 
Co.  6  Conn.  428;  Arms  v.  Conant,  36  Vt.  744; 
R.  R.  Co.  V.  McPherson,  35  Mo.  13;  Wright  v. 
Bundy,  11  Ind.  404;  Cary  v.  R.  Co.  29  Barb.  60; 
McCluer  v.  R.  Co.  13  Gray,  128;  Kenneheo  Co. 
V.  Augusta  Ins.  Co.  6  Gray,  208 ;  N.  T.  Floating 
Derrick  Co.  v.  N.  J.  Oil  Go.  3  Duer,  648;  Ang. 
&  Ames,  Corp.  §§  104,  274,  276. 

As  its  directors  are  mere  agents,  they  may 
hold  meetings  and  act  in  other  states  so  as  to 
bind  the  company. 

It  is  not  the  duty  of  holders  of  bonds,  nego- 
tiable in  their  character  and  put  afloat  by  the 
officers  of  a  railroad  company,  to  look  into  the 
regularity  of  every  preliminary  step.  They  are 
entitled  to  assume  that  everything  has  been 
done  which  the  law  or  charter  of  the  company 
requires. 

Zahriskie  v.  R.  Co.  23  How.  381,  16  L.  ed.  488 ; 
Bissell  V.  R.  Co.  22  N.  Y.  258;  Allegheny  v.  Mc- 
Clurkan,  14  Pa.  83;  Ar genii  v.  San  Francisco, 
16  Cal.  255. 

By  the  5th  section  of  the  act  of  1857  (Pas. 
Dig.  810)  the  right  of  a  railroad  corporation  in 
Texas  to  impose  a  lien  on  its  franchises,  was 
distinctly  recognized,  and  that  thereby  the 
liens  previously  granted  were  confirmed  by 
legislative  authority.  And  it  will  be  seen,  by 
reference  to  the  recital  in  the  third  mortgage 
and  in  the  second  mortgage,  that  each  subse- 
quent mortgage  recognizes  the  preceding,  and 
that  there  is  no  conflict  whatever  between 
them;  so  that  if  the  eight  per  cent  mortgage 
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be  Talid,  which  is  hardly  denied  by  the  defend- 
ants, the  prior  ones  must  be  equally  good.  Sey- 
mour V.  H.  Co.  25  Barb.  284. 

The  eases  cited  upon  the  other  side,  from  the 
Eoglihh  reports  which  appear  to  support  a. 
stricter  rule,  are  decisions  at  common  law,  or 
decisions  based  upon  the  application  of  some  of 
the  stockholders,  seeking  to  prevent  injurious 
actions  by  the  company. 

But  it  is  perfectly  established  in  chancery 
that  the  courts  administering  the  ^uities  of 
parties  will  compel  the  company  and  those 
claiming  under  it,  to  respect  the  engagements 
into  which  it  may  have  entered  towards  third 
persons,  when  they  cannot  be  adequately  re- 
instated in  their  former  position;  and  the  com- 
pany will  not  be  permitted  to  set  up  irregulari- 
ties or  even  want  of  power,  as  a  justification 
for  their  refusal  to  comply  with  these  promises 
in  good  faith. 

Eastern  Co,  R.  Co.  v.  Hashes,  6  H.  of  L.  Cas. 
331,  375;  Fat/  v.  Noble,  12  Cush.  1;  Cary  v.  R. 
Co.  29  Barb.  35;  R.  Co.  v.  Bastian,  15  Md.  494; 
Warner  v.  Chappel,  32  Barb.  309;  Akin  v. 
Blanchard,  32  Barb.  627;  Bissell  v.  R.  Co.  22 
N.  Y.  258;  Parish  v.  Wheeler,  22  N.  Y.  506; 
WiUon  V.  R.  Co.  34  Beav.  187. 

Railroad  bonds  have  assumed  the  character 
of  negotiable  paper,  and  that  character  has  been 
sanctioned  by  the  decision  of  this  court. 

Knox  Co.  V.  Aspinicall,  21  How.  539,  16  L.  ed. 
208;  Moran  v.  Miami  Co.  2  Black,  722,  17  L.  ed. 
342;  Mercer  Co.  v.  Eackett,  1  Wall.  83,  17 
L  ed.  548;  Bissell  v.  Jeffersonville,  24  How. 
287,  16  L.  ed.  664;  Meyer  v.  Muscatine,  1  Wall. 
385.  17  L.  ed.  564;  White  v.  R.  R.  Co.  21  How. 

578. 16  L.  ed.  223 ;  Oelpcke  v.  Dubuque,  1  Wall. 
175,  17  L.  ed.  620;  Murray  v.  Lardner,  2  Wall. 
110,  17  L.  ed.  857;  Bronson  v.  R.  Co.  2  Wall. 

283. 17  L.  ed.  725;  Thompson  v.  Lee  Co.  3  Wall. 
327,  18  L.  ed.  177. 

All  that  the  public  need  to  know  is,  that  a 
company  has  been  invested  with  the  power  to 
construct  a  railroad,  and  that  it,  necessarily, 
has  the  right  to  do  everything  conducive  to 
that  object. 

Cases  cited  above :  Le  Conteulx  v.  Buffalo,  7 
Barb.  249;  Leazure  v.  Hillegas,  7  S.  &  R.  320; 
Bk.  of  Ky.  V.  Schuylkill,  1  Parson  (Pa.)  Sel. 
Cas.  235;  Dana  v.  Bk.  5  W.  &  S.  243. 

Even  if  a  question  could  be  raised  as  to  the 
power  to  mortgage,  the  defendants  are  not  en- 
titled to  make  it.  They  are  purchasers  of  the 
franchises  and  property  of  the  company  by 
virtue  of  an  execution  sale,  and  have  simply 
such  title  at  the  time  of  such  sale. 

Gordon  v.  Preston,  1  Watts,  387;  Lane  v. 
Baughman,  17  Ohio  St.  647;  Wright  v.  Bundy, 
11  bid.  398;  Dolphin  v.  Aylward,  L.  R.;  4  H. 
of  L.  Cas.  486,  499,  602. 

At  the  sale  of  the  road  the  defendants  had 
the  benefit  of  the  mortgages  by  an  abatement  of 
the  price  or  amount  bid  and  paid  as  the  pur- 
chase money.  Hence  the  defendants  were  a*ble 
to  buy  fifty  mfles  of  railroad  costing  over  $40,- 
000  per  mUe,  at  $28.000 ;  or  say  $560  per  mile, 
subject  to  the  mortgages.  They  have  no  right 
to  complain  of  the  amount  of  the  mortgage 
debt  Bronson  v.  La  Crosse  d  M.  R.  Co.  2  Wall. 
311.  17  L.  ed.  731. 

When  a  ccHnmittee  or  trustees  of  a  body  of 
Rtodcholders  are  parties,  it  is  sufficient;  all  the 
11  Wall. 


stockholders  are  not  necessary  parties.    R.  Co» 
V.  Howard,  7  Wall.  415,  19  L.  ed.  122. 

The  defendants  had  not  only  constructive,  but 
actual  notice  of  the  existence  o^  the  several 
deeds  of  trust,  and  the  issuance  of  the  corre- 
sponding bonds.  In  the  first  place,  the  deeds  of 
trust  were  duly  recorded,  and  by  the  registra- 
tion laws  of  Texas,  this  constituted  constructive 
or  leg:\l  notice;  and  as  a  railroad  in  Texas  is 
legally  treated  as  an  entirety,  a  record  in  the 
county  where  the  principal  office  is  kept,  is 
good  to  the  whole  world. 

The  general  principle  that  those  in  possession 
of  the  trust  property,  with  the  knowledge  of 
the  trust  who  acquire  it  by  means  not  recog- 
nized in  the  trust  deed,  become  thereby  con- 
structive trustees,  is  too  well  settled  to  require 
much  discussion. 

Cases  before  cited:  Michoud  v.  Oirod,  4 
How.  503 ;  2  Spence,  Eq.  Jur.  298 ;  Van  Epps  v. 
Van  Epps,  9  Paige,  238;  R.  Co.  v.  Howard,  7 
Wall.  409.  19  L.  ed.  120;  16  Ves.  249;  2  Swift, 
Dig.  114,  side  page. 

If  a  purchaser  has  notice  of  the  trust  deed  at 
the  time  of  purchase,  he  becomes  a  trustee.  2 
Swift,  Dig.  116,  side  page. 

Whether  the  possessor  is  made  chargeable 
with  the  trust  or  not,  depends  entirely  upon 
his  knowledge,  without  reference  to  the  purity 
or  honesty  of  his  motives.  Adair  v.  Shaw,  1 
Sch.  &  L.  243;  3  Mason,  316;  Oliver  v.  Piatt,  3 
How.  401. 

Every  advantage  gained  by  a  trustee  belongs 
to  the  cestui  que  trust.  Holridge  v.  Gillespie,  2 
Johns,  Ch.  30 ;  Morrison  v.  Caldwell,  5  Mon.  435. 

The  Real  and  Personal  Estate  Association 
and  the  Junction  company  were  created  by 
means  of  the  facilities  which  had  been  placed 
in  the  power  of  these  directors  by  the  original 
corporation,  and  cannot  be  used  as  a  cover  for 
their  treachery.  In  the  language  of  Judge 
Da  vies,  in  the  case  of  The  Coal  Co.  v.  Sherman, 
30  Barb.  553:  "They  were  its  creators;  they 
breathed  into  it  life  and  gave  it  all  it  had,  and 
owned  the  whole  of  it  at  its  creation  . 
and,  therefore,  what  they  knew,  their  creatures 
knew." 

Phillips  V.  Winslow,  18  B.  Mon.  431 ;  Lane 
V.  Baughman,  17  Ohio  St.  642;  Abbott  v.  Rub- 
ber  Co.  33  Barb.  593;  R.  Co.  v.  Winans.  17 
How.  30,  15  L.  ed.  27;  Canal  Bridge  v.  Cor- 
don, 1  Pick.  297;  Pulsford  v.  Richards,  17 
Beav.  87;  R.  Co.  v.  Hudson,  16  Beav.  485. 

"Equity  regards  the  property  of  a  corpora- 
tion as  held  in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  recognizes  the 
rights  of  the  creditors  to  pursue  it,"  etc.,  into 
the  hands  of  all  purchasers  with  notice;  an  ac- 
count may  be  compelled,  etc.  Howard  v.  R, 
Co.  7  Wall.  409,  19  L.  ed.  120. 

A  satisfactory  answer,  perhaps,  to  the  views- 
taken  by  the  defendants  is,  that  the  cases  in 
which  the  mortgagee  is  not  bound  to  render  ac- 
count of  the  income  before  the  foreclosure  suit, 
are  those  of  a  simple  mortgage  covering  the- 
property  and  not  specifying  particularly  the  in- 
come as  being  itself  actually  mortgaged,  while- 
in  the  present  case  there  is  a  specific  mort- 
gage of  the  tolls,  income  and  profits,  when- 
ever the  said  company  shall  be  in  default  of 
making  payment. 

The  authority  to  pledge  the  future  eaminsrs- 
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of  a  railroad  not  yet  brought  into  existence,  is 
recognized  in  many  decisions,  among  which 
may  be  cited:  Jeasup  v.  Bridge,  11  la.  672; 
State  V.  North  Central  R,  Co,  44  Md.  131; 
Parkhurat  v.  R,  Co.  19  Md.  472;  Seymour  v. 
R.  Co.  25  Barb.  284,  310;  Willink  v.  Can.  Co. 
3  H.  W.  Green,  Ch.  (N.  J.)  401;  Mitchell  v. 
Winalow,  2  Story,  630. 

A  person  who  comes  into  possession  of  trust 
property  wrongfully,  and  especially  by  using 
means  which  his  fiduciary  relations  nave  placed 
in  his  power,  cannot  absorb  the  revenues  of 
that  property  and  convert  them  to  his  own  use, 
without  accountability.  The  authorities  pre- 
viously cited  illustrate  this  elementary  prin- 
ciple ;  but  we  refer  in  addition,  also,  to  the  case 
of  Fowler  v.  Merrill,  11  How.  376,  and  espe- 
cially to  the  case  of  Jortin  v.  R.  Co,  6  De  Gex, 
M.  &  G.  270;  2  Smale  &  G.  ch.  48,  31  Eng.  L. 
&  E.  320. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  bill  filed  by  N.  A.  Gowdrey, 
Edwin  and  George  Parsons,  Frederick  P.  James, 
and  Isaac  Sherman,  citizens  of  New  York, 
against  the  Galveston,  Houston,  &,  Henderson 
Railroad  Company,  the  successor  compainr  of 
the  same  name,  the  Gkdveston  &,  Houston  «fimc- 
tion  Railroad  Company,  and  George  B.  Nichol- 
son and  fourteen  other  persons,  all  citizens  of 
Texas  (except  Thomas  W.  Pierce,  who  was  a 
citizen  of  Massachusetts)  for  the  foreclosure 
and  sale  of  the  railroad  of  said  company,  with 
all  its  appurtenances  and  all  the  property  of 
said  company,  to  pay  in  due  order  the  several 
outstandmg  bonds  issued  under  the  first,  sec- 
ond, and  third  mortgages  of  said  company,  and 
to  call  the  defendants  to  account  for  the  tolls, 
income,  and  profits  of  the  said  railroad  whilst 
in  their  possession.  The  bill  was  filed  on  the 
12th  February,  1867,  on  behalf  not  only  of  the 
complainants,  who  allege  themselves  to  be  large 
holders  of  said  bonds,  but  of  all  other  holders 
thereof,  who  might  come  in  and  contribute  to 
the  costs  and  expenses  of  the  suit. 

It  appears  from  the  pleas  and  proofs,  that  the 
Galveston,  Houston,  A,  Henderson  Railroad 
Company  was  chartered  by  the  act  of  the  leg- 
islature of  Texas,  on  the  7th  of  February,  1853, 
for  the  purpose  of  constructing  and  operating 
a  railway  from  the  city  of  (^Iveston  to  the 
city  of  Houston  and  thence  to  Henderson,  with 
such  branches  as  they  might  deem  expedient; 
with  power,  among  other  thincs,  to  take  land  by 
condemnation,  and  to  acquire  by  purchase,  dona- 
tion, or  in  payment  of  stock  such  real  estate  as 
the  directors  should  think  desirable  to  aid  in 
461*]  the  construction  *or  maintenance  of  said 
road ;  such  alienation  or  mortgage  to  be  signed 
in  the  name  of  the  president,  and  to  be  coun- 
tersigned by  the  treasurer;  also  with  power  to 
borrow  money  on  their  bonds  or  notes,  at  such 
rates  as  the  directors  should  deem  expedient, 
and  generally  to  do  and  perform  all  such  acts 
as  might  be  necessary  and  proper  for  or  inci- 
dent to  the  fulfilment  of  their  obligations,  and 
for  the  maintenance  of  their  rights.  By  virtue 
of  supplements  to  the  charter  and  general  laws 
of  the  state,  the  company  became  entitled  to 
grants  of  the  public  lands  of  the  state,  to  the 
amount  of  sections  per  mile,  by  virtue  of  which 
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they  subsequentlv  acquired  land  certificates  for 
612,000  acres  of  land. 

The  company  was  dulv  organized  under  its 
charter,  and  commenced,  operations  for  con- 
structing its  road. 

•  On  the  1st  of  December,  1863,  the  company 
made  its  first  issue  of  bonds,  namely:  fifteen 
hundred  bonds,  each  for  £100  payable  in  Lon- 
don at  the  expiration  of  ten  years,  with  interest 
at  the  rate  of  six  per  cent  per  annum.  To  se- 
cure these  bonds,  tne  company  executed  a  deed 
of  trust  or  mortgage  to  trustees,  upon  its  rail- 
road constructed  and  to  be  constructed  from 
Galveston  to  Houston,  and  its  privileges,  rights, 
and  real  estate,  owned  or  thereafter  to  be  owned 
by  the  company,  in  connection  with  its  said 
railroad,  and  all  tolls,  issues,  or  profits,  when- 
ever default  should  be  made  in  payment  of  the 
bonds,  and  all  the  franchises  of  the  company, 
all  of  the  depots,  stations,  and  buildings  and 
lands  occupied  or  to  be  occupied  therefor.  The 
terms  of  the  deed  were,  that  it  should  be  held 
in  trust  for  the  bond  holders;  that  so  long 
as  no  default  was  made  by  the  company  in  pay- 
ment of  principal  or  interest,  tne  pr<^rfy 
should  remain  in  the  company's  possession; 
but  if  it  should  be  in  default  for  the  space  of 
three  months  in  payment  of  either,  and  <m 
'request  in  writing  by  any  holder  of  the  [*462 
bonds,  the  trusted  miffht  take  actual  posses- 
sion of  the  railroad  ana  all  the  property  mort- 
gaged, take  the  receipts  thereof,  and  on  due  no- 
tice sell  the  same  to  pay  the  interest  due,  a,ft&r 
paying  the  expenses  of  management,  and  all 
costs  and  charges  incidental  to  the  trust. 

On  the  first  day  of  June,  1856,  a  second  issue 
of  bonds  was  made  by  the  said  company,  to 
the  amount  of  $750,000,  payable  in  ten  years, 
with  interest  at  ten  per  cent  per  annum,  con- 
vertible after  three  years  into  stock  of  the  com- 
pany, and  secured  by  second  mortgage  of  simi- 
lar import  to  the  first,  except  that  it  conveyed, 
in  addition  to  what  was  conveyed  by  the  first 
mortgage,  all  the  lands  which  shall  or  may  be- 
long to  said  company,  by  virtue  of  any  act  of 
the  legislature  of  the  state  of  Texas,  in  con- 
nection with  said  road  from  Galveston  to 
Houston. 

On  the  8th  of  October,  1857,  a  third  Issue  of 
bonds  was  made,  to  the  amount  of  $2,625,000, 
in  $100  bonds,  payable  in  1879,  with  interest  at 
eight  per  cent  per  annum;  and  these  bonds 
were  secured  by  a  third  mortgage  on  the  same 
property  as  the  second  mortgage,  except  as  it 
purports  to  cover  the  railroad  from  Galveston, 
for  the  full  distance  of  seventy-five  miles. 

The  bill  states  that  these  bonds  were  issued 
to  raise  money  to  construct,  equip,  and  supply 
the  railroad ;  and  that  the  company,  by  the  aid 
thereof,  did  complete  its  road  from  Galveston  to 
Houston,  a  distance  of  62  miles.  It  further 
states  that  the  company,  after  the  issue  thereof, 
took  up  and  canceled  about  £100,000  of  the  first 
issue,  leaving  outstanding  only  about  £60,000, 
of  which  the  complainants  held  £32,600,  with 
a  large  amount  of  coupons  thereon  for  \m- 
paid  interest;  that  only  about  $700,000  of  the 
second  issue  are  outstanding  besides  the  coupons 
thereon,  of  which  the  complainants  held  $250,- 
000,  besides  a  large  amount  of  unpaid  coupons ; 
and  that  about  $2,000,000  of  the  third  issue 
were  outstanding,  of  which  the  complainants 
held  a  large  amount. 
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During  the  examination^  the  complainants 
produeed  and  scheduled  the  bonds  of  the  several 
464*]  classes  held  b^  them  to  *the  amounts 
■early  corresponding  with  these  allegations ;  the 
amount  of  the  third  issue  so  produced  being 
$21300,  besides  coupons.  They  were  examined 
at  to  the  manner  in  which  they  obtained  pos* 
•essicm  thereof,  and  proved  that  they  had  pur- 
^ased  them  of  various  parties  and  at  various 

fences,  from  30  to  70  per  cent  on  the  par  value, 
t  further  appears  by  the  pleadings  and  the 
evidence  that^  on  the  21st  day  of  May,  1859,  the 
eompany  executed  to  Phillip  C.  Tucker,  as 
trustee  for  Robert  Pulsford,  a  fourth  deed  of 
trust,  to  secure  the  payment  of  £9,600  pre- 
viously loaned  to  the  company  b^  Pulsford,  on 
a  number  of  bonds  of  the  third  issue,  together 
with  other  securities^  delivered  to  him  to  hold 
as  collateral  security,  and  £10,000  advanced  at 
the  time  of  the  execution  of  the  deed.  This  deed 
covered  the  same  property  which  was  covered 
by  the  other  trust  deeds,  it  was  besides  agreed, 
in  a  separate  article,  that  Pulsford  should  have 
a  special  lien  on  a  lot  of  railroad  iron,  which 
was  pledged  to  him,  and  which  was  to  be  used 
for  completing  the  track  of  the  railroad  between 
Galveston  City  and  Virginia  Point,  a  distance 
of  about  five  miles. 

The  bill  does  not  advert  to  this  deed,  but 
Pulsford  and  his  trustees,  on  their  petition  for 
that  purpose,  were  permitted  to  intervene  as 
defenoanis,  and  filed  an  answer  and  a  crossbill, 
a  first  lien  on  a  portion  of  the  road 
laid  with  the  aforesaid  rails.  It  appears,  from 
vouchers  produced  on  the  examination,  that 
over  1^,000  had  been  paid  to  Pulsford  on  his 
daim. 

It  further  appears  by  the  pleadings  and  evi- 
dence that  on  the  6th  day  of  March,  1860,  the 
road-bed,  track,  franchises,  chartered  rights, 
and  privileges  of  the  Galveston,  Houston,  &  Hen- 
derson Railroad  Company  and  the  rolling  stock 
thereof,  consisting  of  two  locomotives,  fourteen 
platform  cars,  one  passenger  car,  etc.,  were  sold 
by  the  sheriff  of  Galveston  county,  under  exe- 
cutions issued  on  a  large  number  of  judgments 
which  had  been  recovered  against  the  company, 
amounting  in  all  to  nearly  $120,000.  The  pur- 
chaser was  Benjamin  F.  Terry,  and  the  prop- 
erty was  bid  off  for  $28,000.  Terry  and  his  as- 
sociates, immediately  after  the  purchase,  organ- 
ised themselves  into  a  new  company  and 
claimed,  by  virtue  of  the  sheriff's  sale  and  the 
laws  of  Texas,  to  be  invested  with  all  the  char- 
tered rights  and  privileges,  including  the  cor- 
porate franchises  of  the  Galveston,  Houston, 
k  Henderson  Railroad  Company,  and  organ- 
ised as  such,  and  they  and  their  successors  con- 
stitute the  present  company  acting  under  that 
name,  but  are  sometimes  designated  as  the  suc- 
cessor company.  This  new  organization  took 
possession  of  the  railroad  and  all  its  works 
and  property,  and  commenced  to  operate  it. 
466*]  'The  last  directors  of  the  old  company 
were  interested  in  this  purchase,  and  continued 
in  the  new  company. 

It  further  appears  that  Terry  and  his  associ- 
ates formed  themselves  into  a  voluntary  com- 
pany called  the  Real  and  Personal  Estate  Asso- 
ciation^ for  the  purpose  of  raising  money  to  pay 
tome  of  the  pressing  claims  against  the  rail- 
road company,  whicli  were  regarded  as  as- 
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sumed  by  the  new  company,  and  for  the  fur- 
ther purpose  of  procuring  real  estate  for  depots, 
rolling  stock,  machinery,  and' tools,  needed  for 
the  use  of  the  railroad  company;  and  that  in 
this  way  they  laid  out  a  large  sum  of  money, 
over  $150,000,  and  leased  the  property  thus  ac- 
quired to  the  new  railroad  company.  The 
rents  reserved  are  stated  in  the  answer  of  the 
defendants. 

It  further  appears  that,  in  order  to  build  a 
short  railroad  at  the  city  of  Houston,  to  con- 
nect the  railroad  of  the  defendants  with  the 
Texas  Central  Railroad,  the  same  persons  pro- 
cured a  charter  from  the  legislature,  on  the  8th 
of  April,  18C1,  by  which  they  were  incorporated 
as  the  Galveston  &  Houston  Junction  Rail- 
road Company;  and  were,  as  such,  authorized 
to  construct  and  operate  a  railroad  to  connect 
the  Galveston,  Houston,  &  Henderson  Railroad 
with  the  Texas  Central  Railroad.  This  road  was 
constructed  accordingly,  and  was  less  than  two 
miles  in  length,  with  a  bridge  over  the  Buffalo 
bayou.  *The  cost  of  the  road  is  stated  [*467 
to  have  been  about  $51,000.  The  company  also 
purchased  about  $12,000  worth  of  cars  from  the 
Houston,  Trinity,  Sl  Tyler  Railroad  Company. 
These  cars  were  leased  to  the  Galveston,  Hous- 
ton, &  Henderson  Railroad  Company,  at  $600 
per  month. 

About  the  Ist  of  May,  1865,  the  Real  and 
Personal  Estate  Association  sold  and  trans- 
ferred all  its  rolling  stock,  tools,  and  machin- 
ery, to  the  Galveston  &  Houston  Junction  Rail- 
road; so  that,  when  the  bill  in  this  case  was 
filed,  the  latter  company  claimed  to  be  the 
owner  of  all  the  rolling  stock,  tools,  and  ma- 
chinery in  use  on  the  Galveston  road,  except  the 
old  stock  that  was  in  existence  in  March,  1860 ; 
the  whole  being  rented  to  the  Galveston  com- 
pany for  rents  which  are  charged  by  the  com- 
plainants to  be  exorbitant,  and  intended  to  ab- 
sorb all  the  earnings  of  the  Galveston  rtdl- 
road.  It  is  undoubtedly  true,  as  appears  from 
the  evidence,  that  by  means  of  rents  paid  by 
the  Galveston  company  to  the  real  estate  as- 
sociation for  real  estate,  depot  grounds,  etc., 
and  for  rolling  stock,  tools,  and  machinery,  and 
of  similar  rents  paid  to  the  jimction  company, 
and  of  the  proportion  of  the  gross  receipts*  re- 
tained by  said  company,  the  Galveston  com- 
pany received  but  a  very  small  portion  of  the 
earnings  of  the  work  for  its  share. 

It  is  admitted  by  the  defendants  that  the 
stockholders  of  the  new  Galveston  railroad 
company,  the  stockholders  of  the  jimction  rail- 
road company,  and  the  members  of  the  Real 
and  Personal  Estate  Association  are  identically 
the  same  persons,  and  that  their  several  inter- 
ests are  proportionally  the  same  in  each  con- 
cern. It  is  evident,  therefore,  that  the  bargains 
made  by  the  Galveston  railroad  company  were 
bargains  made  with  themselves,  and  "were  just 
exactly  what  they  were  pleased  to  make  them; 
and  the  evident  design  manifested  was :  to  make 
them  on  such  terms  that  the  Galveston  railroad 
company  should  get  but  a  very  small  share  oi 
the  proceeds.  The  complainants  charge  that  all 
this  was  a  fraud ;  that  the  tools  and  income  of 
the  railroad  were  mortgaged  to  them  as  well  as 
the  roadbed  itself,  and  that  the  individual  de- 
fendants are  bound  to  accotmt  for  them. 

*It  is  admitted  by  the  defendants  that  r*468 
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these  outside  comparies  were  formed  because 
they  apprehended  diflBculty  from  the  creditors 
of  the  old  company.  They  did  not  deem  it  safe 
to  purchase  new  property,  either  real  estate  or 
rolling  stock,  or  to  construct  a  connecting  road 
at  Houston,  in  the  name  of  the  Galveston  rail- 
road company.  The  mortgages  held  by  the 
trustees  of  the  complainants  and  other  claims 
were  clouds  hanging  over  the  title  of  the  rail- 
road and,  therefore,  they  were  unwilling  to  in- 
vest their  money  in  the  company's  name,  or  to 
invest  it  v»ith  the  title  to  any  new  property  ac- 
quired. They  urged  these  circumstances  in  jus- 
tification of  their  course,  although  they  insist 
that  the  rents  and  the  division  of  receipts  were 
fair  and  right.  The  defendants,  however,  do 
not  satisfy  themselves  by  defending  their  own 
position;  they  assail  the  title  of  the  complain- 
ants, and  the  correctness  of  the  decree  in  sev- 
eral impottant  particulars  which  we  shall  pro- 
ceed to  examine;  promising,  however,  that  upon 
the  filing  of  the  bill  and  reading  divers  affida- 
vits, the  court  below  appointed  a  receiver,  and 
a  successor  since  appointed  who  have,  during 
the  pendency  of  the  suit,  carried  on  the  opera- 
tions of  the  railroad,  and  received  all  the  emol- 
uments thereof,  for  the  benefit  of  the  parties 
entitled  thereto. 

The  first  objection  made  by  the  defendants 
474*]  to  the  decree  *is  that  the  mortgages  un- 
der which  the  complainants  claim  are  not  valid 
for  want  of  capacity  in  the  railroad  company 
to  make  them.  It  is  admitted  that  the  charter 
authorizes  the  company  to  mortgage  certain 
real  estate,  which  it  was  authorized  to  acquire 
for  the  purpose  of  aiding  in  the  construction  or 
maintenance  of  the  road.  But  they  insist  that 
this  power  applies  to  outside  real  estate  pro- 
cured as  ancillary  to  the  main  design  of  build- 
ing the  road,  and  does  not  apply  to  the  right 
of  way  and  track  of  the  railroad.  But  we 
think  it  is  general,  and  applies  to  any  real  es- 
tate which  the  company  might  acquire  in  any 
way.  This  construction  is  aided  by  the  other 
powers  conferred  by  the  charter,  as  that  of  bor- 
rowing money  on  bond  or  note,  and  of  doing  all 
acts  necessary  and  proper  for  or  incident  to  the 
fulfilment  of  their  obligations.  And  it  is  ex- 
pressly declared  that  all  conveyances  and  con- 
tracts executed  in  writing,  signed  by  the  presi- 
dent and  countersigned  by  the  treasurer,  or  any 
other  officer  duly  authorized  by  the  directors, 
under  seal  of  the  company,  and  in  pursuance 
of  a  vote  of  the  directors,  shall  be  valid  and 
binding.  If  it  were  necessary  to  look  into  the 
charter  for  express  power  to  borrow  money  and 
mortgage  its  property  to  secure  the  payment 
thereof,  we  think  the  T»ower  is  found  therein. 

But  the  defendants  contend  that  if  the  power 
to  mortgage  mere  real  and  personal  estate  be 
conceded,  still  there  is  no  power  to  mortgage, 
or  in  any  way  to  assign  the  railroad  as  such, 
or  the  franchise  of  operating  it  and  taking  tolls, 
or  any  other  franchise,  much  less  that  of  exer- 
cising corporate  powers;  and  hence  the  decree 
-is  erroneous  in  authorizing  a  sale  of  these 
rights  and  franchises  under  the  mortgages. 

Without  examining  how  far  the  operative  ef- 
fect of  a  mortgage  executed  by  a  railroad  com- 
pany upon  its  road,  works  and  franchises  may 
extend,  per  se,  without  statutory  aid,  it  is  suf- 
ficient to  say  that,  in  our  opinion,  the  legisla- 
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ture  of  Texas  has  validated  the  mortgages,  and 
given  them  the  effect  which,  by  their  terms, 
they  were  intended  to  have.  By  the  act  of 
December  19,  1857  (Pasch.  Dig.  §  4912),  it  is 
expressly  provided  that : 

*"The  roadbed,  track,  franchise,  and  [•47S 
chartered  rights  and  privileges  of  any  railroad 
company  in  this  state  shall  be  subject  to  the 
payment  of  the  debts  and  legal  liabilities  of  said 
company,  and  may  be  sold  in  satisfaction  oi 
the  same,  but  .  .  .  shall  be  deemed  an 
entire  thing,  and  must  be  sold  as  such;  and  in 
case  of  the  sale  of  the  same,  whether  by  virtue 
of  an  execution,  order  of  sale,  deed  of  trust,  or 
any  other  power,  the  purchaser  or  purchasers- 
at  such  sale  and  their  associates  shall  be  en- 
titled to  have  and  exercise  all  the  powers,  priv- 
ileges, and  franchises  granted  to  said  company 
by  its  charter,  or  by  virtue  of  the  general  laws 
of  this  state;  and  the  said  purchaser  or  pur- 
chasers and  their  associates  shall  be  deemed 
and  taken  to  be  the  true  o^vners  of  said  charter 
and  corporators  under  the  same,  and  vested 
with  all  the  powers,  rights,  privileges,  and  bene- 
fits thereof,  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  the  original  corpo- 
rators of  said  company." 

The  following  §  491^  enacts  that: 

"Whenever  a  sale  of  the  roadbed,  track, 
franchise  and  chartered  rights  and  privileges 
of  any  railroad  company  is  made  by  virtue  of 
any  deed  of  trust  or  power,  the  same  shall  be 
made  at  the  time  and  place  mentioned  in  the 
deed  of  trust  or  power,  and  in  accordance  with 
the  provisions  of  the  same,  as  to  notice  and  in 
other  respects ;  and  if  the  same  be  not  specified^ 
such  sale  shall  be  made  as  hereinafter  provided 
for  sales  under  execution  or  order  of  sale." 

The  following  §  4914  gives  the  like  effect  to 
sales  under  execution  issued  upon  a  judgment. 
Indeed,  it  is  by  virtue  of  the  latter  section  that 
the  defendants  claim  to  be  the  present  owners 
of  the  road  and  its  franchises.  This  law  is  not 
prospective,  but  general,  in  its  operation.  It  is 
a  remedial  law  for  the  benefit  of  creditors,  and 
should  be  liberally  construed.  It  should  es- 
pecially be  applied  to  a  case  in  which,  by  the 
very  terms  of  the  trust  deed,  all  the  franchises 
and  rights  of  the  company  are  expressly  em- 
braced therein.  It  cannot  be  claimed,  as  is 
done  by  the  defendants,  that  a  sale  under  one 
mortgage  or  judgment,  by  virtue  of  this  law, 
nullifies  and  destroys  all  prior  mortgages.  Such 
a  doctrine  would  work  tne  greatest  injustice, 
and  would  open  *the  door  to  the  grossest  [*476 
frauds.  A  sale  under  a  junior  security  must 
be  subordinate  to  one  that  is  prior  and  para- 
mount. Successive  sales  of  the  same  franchises 
can  no  more  be  deemed  incompatible  than  suc- 
cessive sales  of  the  same  property;  and  we  all 
know  that  a  sale  of  land  under  a  judgment 
does  not,  in  the  slightest  manner,  affect  a  prior 
mortgage.  A  subsequent  sale  of  the  same  land 
may  be  made  by  virtue  of  the  latter. 

It  is  next  objected  that  the  mortgages  were 
not  properly  executed,  because  the  meetings  of 
the  directors  by  which  the  mortgages  were  au- 
thorized to  be  executed  were  held  in  the  city 
of  New  York.  It  is  not  denied  that  the  mort- 
gages were  executed  in  good  faith  under  the 
corporate  seal.,  and  signed  by  the  president  and 
countersigned  by  the  treasurer  of  the  company, 
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tenants,  which  do  not  affect  the  question  here. 
The  rails  put  down  on  the  Company's  road  he- 
came  a  part  of  the  road.  The  road  itself  was 
included  in  the  mortgages  of  the  complainants. 
Pulsford,  hy  allowing  his  property  to  go  into 
or  become  part  of  the  road,  consented  to  its  be- 
ing coirerea  hj  the  mortgages  in  question.  He 
acquired  no  hen  which  can  displace  them.  In 
certain  states  a  lien  is  created  by  statute  in  fa- 
vor of  mechanics,  called  the  mechanic's  lien,  bv 
which  a  person  fumishinff  materials  or  work 
on  a  building  acquires  a  lien  on  the  property 
to  secure  the  payment  of  his  claim.  But  this 
kind  of  lien  did  not  exist  in  Texas  in  favor  of 
those  who  supplied  materials  or  money  for  con- 
structing railroads.  We  have  no  hesitation 
in  saying  that  Pulsford's  claim  to  priority  can- 
not be  maintained. 

Some  other  minor  points  have  been  made  by 
the  defendants  which  it  is  not  necessary  for  us 
to  examine  in  detail.  Our  conclusion  is  that 
the  decree,  so  far  as  it  is  in  favor  of  the  com- 
plainants, must  he  affirmed. 

The  complainants  have  also  appealed  from 
the  decree  oecause  it  fails  to  award  them  the 
tolls,  income  and  profits  of  the  railroad  during 
the  time  it  was  operated  by  the  present  defend- 
pnts.  and  to  make  the  defendants  accountable 
therefor.  The  complainants  claim  that  nearly 
all  the  rolling .  stock  and  property,  including 
483*1  the  junction  railroad,  claimed  •by  the 
defendants  as  their  property,  were  really  pro- 
duosd  by  the  earnings  of  the  railroad  fraudu* 
lently  appropriated  to  themselves  by  the  de- 
fendants. This  claim  raises  the  question 
whether  a  mortgage  of  the  tolls  and  income 
makes  the  mortgagor  or  his  assignees  account- 
able therefor  before  demand  made  by  the 
mortgagee.  In  this  case  it  does  not  appear 
that  the  complainants  or  their  trustees  made 
any  demand  for  the  tolls  and  income  until  they 
filed  the  present  bill.  The  bill  itself  does  not 
contain  any  allegation  of  such  a  demand.  Now» 
what  is  the  language  of  the  deeds  of  trust? 
They  convey,  it  is  true,  with  the  other  prem- 
ises, the  tolls,  income,  issues,  and  profits,  when- 
ever the  company  shall  be  in  default  of  pay- 
ment ;  but  a  subsequent  clause  provides  that  in 
case  the  company  shall  at  any  time  for  the 
space  of  thrpe  months  be  in  default  in  respect 
to  the  payment  of  either  interest  or  principal 
of  said  bonds  when  due  and  demanded,  on  re- 
quest in  writing  of  any  of  the  holders  of  the 
bonds,  the  trustees  shall  take  possession  of  the 
railroad  and  other  property,  and  through  the 
agency  of  the  persons  they  may  appoint,  shall 
collect  and  receive  the  tolls,  incomes  and  profits 
of  the  railroad  and  mortgaged  property  for  the 
purpose  of  the  security  before  declared,  and 
may  sell  the  road  upon  giving  due  notice,  etc. 
It  seems  to  us  that  the  latter  clause  defines 
and  points  out  the  manner  in  which  the  pledge 
of  the  tolls  and  income  is  to  be  practically  car- 
ried into  effect.  At  all  events,  until  a  regular 
demand  was  made  for  the  payment  of  the  tolls 
and  income  we  do  not  think,  under  the  language 
of  the  deed,  that  the  defendants  were  bound  to 
account  therefor.  If  this  be  so,  it  matters  not 
what  bargains  the  defendants  made  between 
themselves  as  to  the  disposition  of  said  tolls 
and  income. 

Wr  are,  therefore,  of  opinion,  that  this  part 

11  Wall. 


of  the  decree  ought  also  to  he  affirmed.  The 
result  is  that  the  entire  decree  of  the  Circuit 
Court  is  affirmed. 


•ROBERT  FORSYTH,  Plff.  in  Err.,     [•484 

V, 

ROBERT  K.  WOODS,  Assignee  of  the  Estate  of 
Edward  P.  Tesson  and  Edward  M.  Tesson, 
Son  &,  Company. 

(See  8.  a  11  WalL  484-488.) 

Individual  promise  of  partners,  ichen  does  not 
create  firm  UahiUty — surety  on  bond,  when 
promise  to  indemnify,  not  valid—breach  of 
trust  by  administrator. 

A  promise  bv  the  indlTldual  partners,  made  In 
their  IndiTldaai  names,  respecting  a  matter  that 
has  DO  connection  with  the  Arm  business,  does  not 
create  a  liability  of  the  firm  as  such. 

The  law  will  not  enforce  a  promise  to  indemnify 
a  surety  on  an  administration  bond,  for  doing  an 
act  planned  and  intended  to  enable  his  principal  in 
the  administration  bond  to  commit  a  gross  breach 
of  trust. 

To  permit  a  mercantile  firm,  of  which  the  ad- 
ministrator is  a  partner,  to  take  the  assets  of  the 
de<.*edent's  estate,  into  its  possession,  and  to  share 
in  the  disposition  of  them,  is  a  gross  breach  of 
trust  by  the  administrator. 

[No.  143.] 
Argued  Apr.  IS,  1871.     Decided  May  1,  1871. 

IN  ERROR  to  the  Circuit  court  of  the  United 
States  for  the  District  of  Missouri. 

Suit  was  brought  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Mis- 
souri, by  the  defendant  in  error,  as  assignee  of 
a  bankrupt  partnership,  upon  an  account  and 
a  promissory  note.  Tne  plea  ol  the  defendant 
was  demuiTcd  to,  and  judgment  thereupon 
given  for  the  plaintiff.  Upon  appeal  to  the 
circuit  court  the  said  judgment  was  affirmed; 
whereupon  the  said  defendant  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Thomas  T.  Oantt,  J.  M.  Carlisle,  and 
J.  D.  MePHoraoii,  for  plaintiff  in  error: 

The  defendant  having  assumed  a  liability  for 
and  at  the  express  request  of  the  bankrupts, 
and  the  defendant  having  had  to  pay  the  money 
in  discharge  of  this  liability,  the  money  so  naid 
was,  in  contemplation  of  law,  paid  for  tncm 
and  at  their  request. 

The  rule  on  this  subject  was  thus  stated  by 
Lord  Campbell,  Ch.  J.,  in  Batard  v.  Eawes, 
2  E.  &  B.  296: 

"To  support  the  action  for  money  paid,  it  is 
necessary  that  there  should  be  a  request  from 
the  defendant,  either  expressed  or  implied  by 
law.  Where  one  party  enters  into  a  legal  lia- 
bility for,  and  at  the  request  of  another,  a  re- 
quest to  pay  the  money  is  implied  by  law, 
from  the  fact  of  entering  into  the  engap^ment." 

If  money  has  been  paid  by  the  plaintiff,  in 
discharge  of  a  liability  which  he  has  taken  upon 
himself  at  the  defendant's  instance  or  by  nis 
authority,  the  laws  will  imply  that  it  was  paid 
at  his  request.      Chit.  Cont.,  10th  ed.,  660. 

Note. — Application  of  partnership  assets  to 
debts:  rights  of  individual  and  partnership  credit- 
ors therein — see  note  to  U.  S.  v.  Hack,  8  L.  ed.  U. 
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covered;  and  the  rights  of  all  are  protected  by 
the  opportunity  ffiven  to  all  to  contest  the 
claim  of  any.  We  consider  the  bill  as  proper- 
ly conceived,  and  the  objection  as  untenable. 

In  connection  with  this  objection  it  is  proper 
to  notice  an  objection  to  the  original  decree: 
thdt  it  undertook  to  declare  and  find  the 
amount  of  bonds  outstanding  and  due  under 
each  mortgage  before  the  bonds  had  been 
regularly  produced  and  proved.  That  decree, 
of  course,  is  not  to  be  regairded  as  final  and 
conclusive  on  this  point.  The  remarks  of  Vice 
Chancellor  Wigram,  in  Whitaker  v.  Wright, 
2  Hare,  310,  are  germane  to  this  subject: 
"With  respect  to  the  form  of  a  decree  in  a 
creditor's  suit,"  says  he,  "the  court  does  not 
treat  the  decree  as  conclusive  of  the  debt.  It 
is  clear  that  it  is  not  so  treated  for  all  pur- 

Soses,  for  any  other  creditor  may  challenge  the 
ebt,  and  it  is  equally  clear  that  in  practice  the 
executor  himself  is  allowed  to  impeach  it.  If, 
in  a  case  where  the  plaintiff  sues  in  behalf  of 
himself  and  all  other  creditors,  and  the  de- 
fendants, who  represent  the  estate,  do  not  ad- 
mit assets,  it  is  objected  at  the  hearing  that 
the  debt  is  not  well  proved,  the  court  tries  the 
question  only  whether  there  is  sufficient  proof 
upon  which  to  found  a  decree;  and  however 
clearly  the  debt  may  be  proved  in  the  cause, 
the  decree  decides  nothing  more  than  that  the 
debt  is  sufficiently  proved  to  entitle  the  plain- 
480*]  tiff  to  go  into  the  master's  office,  *and 
a  new  case  may  be  made  in  the  master's  office, 
and  new  evidence  may  be  there  tendered."  See, 
Story,  Eq.  Jur.  §  549,  note.  In  this  case,  it  is 
true,  no  reference  to  a  master  was  made  in  the 
first  decree  for  taking  the  proof  of  the  various 
bonds  that  might  be  produced;  but  the  final  de- 
cree directed  that,  to  ascertain  the  proportion 
and  amount  of  the  several  series  of  bonds  and 
coupons  outstanding,  all  holders  thereof  claim- 
ing participation  in  the  distribution  of  pro- 
ceeds of  any  sale  of  the  property  should  pre- 
sent their  bonds  and  coupons  to  the  court,  to  be 
deposited  in  some  bank  to  be  designated,  there 
to  remain  subject  to  further  order  and  to  such 
directions  as  the  court  may  make  to  ascertain 
their  genuineness,  and  to  classify  them.  This 
has  not  yet  been  done,  all  proceedings  being 
stayed  by  the  appeal.  But  the  action  of  the 
court,  as  far  as  it  has  gone,  is  substantially 
correct.  It  only  remains  to  complete  the  pro- 
ceeding in  accordance  with  the  proper  practice 
applicable  to  the  case. 

On  the  part  of  Robert  Pulsford  it  is  objected 
that  the  decree  does  not  give  him  a  priority  on 
that  portion  of  the  road  which  was  laid  with 
his  iron.  He  contends  that  he  is  entitled  to 
this,  first,  because  when  the  mortgages  of  the 
complainants  were  executed  it  was  not  in  ex- 
istence, and  could  not  have  been  conveyed 
thereby,  and  can  only  be  embraced  therein  on 
a  principle  of  equitable  estoppel,  which  is  re- 
butted when  it  comes  in  connict  with  a  su- 
perior equity;  secondly,  because  his  capital  ap- 
plied to  the  road  conserved  it,  and  rendered  it 
capable  of  being  operated,  which  it  would  not 
have  been  otherwise;  hence,  on  the  principle 
adopted  by  the  civil  and  maritime  laws  of 
awarding  priority  to  tJie  last  creditor  who 
fimiished  necessary  repairs  and  siipplies  to  a 
vessel,  he  is  entitled  to  priority.  The  counsel 
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for  Pulsford  has  furnished  us  with  a  very  in- 
genious and  learned  argument  on  these  points, 
but  we  cannot  yield  to  their  force. 

As  to  the  first  point,  without  attempting  to 
review  the  many  authorities  on  the  subject,  it 
is  sufficient  to  state  that,  in  our  judgment,  the 
first,  second,  and  third  deeds  of  trust, 
*or  mortgages,  given  by  the  Galveston  [•481 
railroad  company  to  the  trustees,  estops  tiie 
company,  and  all  persons  claiming  under  it  and 
in  privity  with  it,  from  asserting  that  those 
deeds  do  not  cover  all  the  property  and  rights 
which  they  profess  to  cover.  Had  there  been  but 
one  deed  of  trust,  and  had  that  been  given  be- 
fore a  shovel  had  been  put  into  the  ground 
towards  constructing  the  railroad,  yet  if  it  as- 
sumed to  convey  and  mortgage  the  railroad, 
which  the  companv  was  authorized  by  law  to 
build,  together  with  its  superstructure,  ap- 
purtenances, fixtures,  and  rolling  stock,  these 
several  items  of  property,  as  they  came  into 
existence,  would  become  instantly  attached  to 
and  covered  by  the  deed,  and  would  have  fed 
the  estoppel  crcikted  thereby.  No  other 
rational  or  equitable  rule  can  be  adopted  for 
such  cases.  To  hold  otherwise  would  render 
it  necessary  for  a  railroad  company  to  borrow 
money  in  small  parcels  as  sections  of  the  road 
were  completed,  and  trust  deeds  could  safely 
be  given  tnereon.  The  practice  of  the  country 
and  its  necessities  are  in  coincidence  with  the 
rule.  The  precise  case  arose  in  New  Jers^ 
thirty  years  ago.  The  Morris  Canal  Company 
mortgaged  its  canal,  appurtenances,  and 
chartered  rights  to  secure  a  loan.  When  the 
mortgage  was  given,  one  section  of  the  canal, 
that  between  Newark  and  Jersey  City,  although 
authorized,  was  not  constructed.  It  was  con- 
structed afterwards.  Two  other  mortgages 
were  given  upon  that  part  of  the  canal,  one  of 
which  was  held  by  the  state  of  Indiana.  A  bill 
of  foreclosure  was  filed  on  the  first  mortgage, 
and  after  argument  by  very  able  counsel. 
Chancellor  Pennington  held  that  the  first  mort- 
gage took  priority.  The  objection  was  raised 
that  the  company  did  not  own  any  of  the  land 
on  which  the  contested  portion  was  constructed 
when  the  mortgage  was  given.  "Can  it  be  pos- 
sible," said  he,  "that  if  on  the  line  of  the  route 
at  any  place  it  should  turn  out  that  a  deed  was 
obtained  for  a  piece  of  land  since  the  execution 
of  the  mortgage,  that  such  part  of  the  canal  is 
not  embraced  within  it?"  3  Green,  Ch.  402. 
^fr.  Pulsford,  as  holder  of  the  fourth  mortgage, 
is  *an  assignee  of  the  railroad  company,  [*482 
claiming  under  it,  with  full  notice  of  the  other 
mortgages.  He  is  in  privity  with  the  company, 
and  is  bound  by  the  estoppel. 

As  to  the  other  point,  giving  priority  to  the 
last  creditor  for  aiding  U)  ccmserve  the  thing, 
all  that  is  necessary  to  say  is  that  the  rule  re- 
ferred to  has  never  been  introduced  into  our 
laws  except  in  maritime  cases,  which  stand  on 
a  particular  reason.  We  do  not  understand 
that  it  is  a  part  of  the  general  law  of  Texas. 
By  an  act  of  the  Congress  of  Texas,  passed  20th 
January,  1840,  the  common  law  was  made  the 
rule  of  decision,  where  not  inconsistent  with  the 
Constitution  and  acts  of  Congress.  By  the 
common  law  it  is  an  inflexible  rule,  that  what- 
ever is  affixed  to  the  freehold  becomes  a  part  of 
the  realty,  except  certain   fixtures   erected  by 
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tenants,  which  do  not  affect  the  question  here. 
The  rails  put  down  on  the  Company's  road  be- 
came a  part  of  the  road.  The  road  itself  was 
induded  in  the  mortices  of  the  complainants. 
Pulsford,  by  allowing  his  property  to  go  into 
or  become  part  of  the  road,  consented  to  its  be- 
ing coverea  hj  the  mortgages  in  question.  He 
acquired  no  hen  which  can  displace  them.  In 
certain  states  a  lien  is  created  by  statute  in  fa- 
vor of  mechanics,  called  the  mechanic's  lien,  bv 
which  a  person  fumishinff  materials  or  work 
on  a  building  acquires  a  lien  on  the  property 
to  secure  the  payment  of  his  claim,  feut  this 
kind  of  lien  did  not  exist  in  Texas  in  favor  of 
those  who  supplied  materials  or  money  for  con- 
structing railroads.  We  have  no  hesitation 
in  saying  that  Pulsf ord's  claim  to  priority  can- 
not be  maintained. 

Some  other  minor  points  have  been  made  by 
the  defendants  which  it  is  not  necessary  for  us 
to  examine  in  detail.  Our  conoluaion  is  tJiai 
the  decree,  80  far  aa  it  ia  in  favor  of  the  com- 
pUtinania,  tnuet  he  affirmed. 

The  complainants  have  also  appealed  from 
the  decree  oecause  it  fails  to  award  them  the 
tolls,  income  and  profits  of  the  railroad  during 
the  time  it  was  operated  by  the  present  defend- 
i»nin.  and  to  make  the  defendants  accountable 
tluerefor.      The  complainants  claim  that  nearly 
an  the  rolling  stock  and  property,  including 
483^1  the  junction  railroad,  claimed  'by  the 
defendants  as  their  property,  were  really  pro- 
duced by  the  earnings  of  the  railroad  fraudu- 
lently appropriated  to  themselves    by  the  de- 
fendants.       This    claim    raises    the    question 
whether  a  mortgage  of  the  tolls    and    income 
makes  the  mortgagor  or  his  assignees  account- 
able  therefor    before    demand    made    by    the 
mortgagee.     In  this  case  it  does    not    appear 
that  the  complainants  or  their  trustees  made 
any  demand  for  the  tolls  and  income  imtil  they 
filed  the  present  bill.    The  bill  itself  does  not 
contain  any  allegation  of  such  a  demand.    Now, 
what  is  the  language  of  the   deeds   of   trust? 
They  convey,  it  is  true,  with  the  other  prem- 
ises, the  tolls,  income,  issues,  and  profits,  when- 
ever the  company  shall  be  in  default  of  pay- 
ment; but  a  subsiBquent  clause  provides  that  in 
case  the  company  shall  at  any    time   for    the 
space  of  thr^  months  be  in  default  in  respect 
to  the  payment  of  either  interest  or  principal 
of  said  bonds  when  due  and  demanded,   on  re- 
quest in  writing  of  any  of  the  holders   of  the 
bonds,  the  trustees  shall  take  possession  of  the 
railroad  and  other  property,  and  through  the 
a|!ency  of  the  persons  they  may  appoint,  shall 
coUect  and  receive  the  tolls,  incomes  and  profits 
of  the  railroad  and  mortgaged  property  for  the 
purpose  of  the   security  before  declared,  and 
may  sell  the  road  upon  giving  due  notice,  etc. 
It  seems  to  ub  that  the  latter    clause   defines 
and  points  out  the  manner  in  which  the  pledge 
of  the  tolls  and  income  is  to  be  practically  car- 
ried mto  effect.     At  all  events,  until  a  regular 
demand  was  made  for  the  payment  of  the  tolls 
and  hicome  we  do  not  think,  under  the  language 
of  the  deed,  that  the  defendants  were  bound  to 
account  therefor.     If  this  be  so,  it  matters  not 
what  bargains  the    defendants   made   between 
themselves  as  to  the  disposition   of   said  tolls 

and  faicoine. 
We  are,  therefore,  of  opinion,  that  th%8  part 
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of  the  decree  ought  alao  to  he  affirmed.  The 
result  is  that  the  entire  decree  of  the  Circuit 
Court  is  affirmed. 


•ROBERT  FORSYTH,  Plff.  in  Err,,    [•484 

V, 

ROBERT  K.  WOODS,  Assignee  of  the  Estate  of 
Edward  P.  Tesson  and  Edward  M.  Tesson, 
Son  A,  Company. 

(See  8.  C.  11  Wall.  484-488.) 

Individual  promise  of  partners,  when  does  not 
create  firm  liability — surety  on  bond,  when 
promise  to  indemnify,  not  valid — breach  of 
trust  by  administrator. 

A  promise  bv  the  Individual  partners,  made  in 
their  individual  names,  respecting  a  matter  that 
has  no  connection  with  the  Arm  business,  does  not 
create  a  liability  of  the  firm  as  such. 

The  law  will  not  enforce  a  promise  to  indemnify 
a  surety  on  an  administration  bond,  for  doing  an 
act  planned  and  intended  to  enable  his  principal  In 
the  administration  bond  to  commit  a  gross  breach 
of  trust. 

To  permit  u  mercantile  firm,  of  which  the  ad- 
ministrator is  a  partner,  to  take  the  assets  of  the 
decedent's  estate,  into  its  possession,  and  to  share 
in  the  disposition  of  them,  is  a  gross  breach  of 
trust  by  the  administrator. 

[No.  143.] 
Argued  Apr.  IS,  1871.     Decided  May  1,  1871. 

IN  ERROR  to  the  Circuit  court  of  the  United 
States  for  the  District  of  Missouri. 

Suit  was  brought  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  Mis- 
souri, by  the  defendant  in  error,  as  assignee  of 
a  bankrupt  partnership,  upon  an  accoimt  and 
a  promissory  note.  Tne  plea  of  the  defendant 
was  demuiTed  to,  and  judgment  thereupon 
given  for  the  plaintiff.  Upon  appeal  to  the 
circuit  court  tne  said  judgment  was  affirmed; 
whereupon  the  said  defendant  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Thomas  T.  Qantt,  J.  M.  Carlisle,  and 
J.  D.  MePHeraoii,  for  plaintiff  in  error: 

The  defendant  having  assumed  a  liability  for 
and  at  the  express  request  of  the  bankrupts, 
and  the  defendant  having  had  to  pay  the  money 
in  discharge  of  this  liability,  the  money  so  paid 
was,  in  contemplation  of  law,  paid  for  tncm 
and  at  their  request. 

The  rule  on  this  subject  was  thus  stated  by 
Lord  Campbell,  Ch.  J.,  in  Batard  v.  Eawes, 
2  E.  &  B.  296: 

"To  support  the  action  for  money  paid,  it  is 
necessary  that  there  should  be  a  request  from 
the  defendant,  either  expressed  or  implied  by 
law.  Where  one  party  enters  into  a  legal  lia- 
bility for,  and  at  the  request  of  another,  a  re- 
quest to  pay  the  money  is  implied  by  law, 
from  the  fact  of  entering  into  the  engagement." 

If  money  has  been  paid  by  the  plaintiff,  in 
discharge  of  a  liability  which  he  has  taken  upon 
himself  at  the  defendant's  instance  or  by  his 
authority,  the  laws  will  imply  that  it  was  paid 
at  his  request.      Chit.  Cont.,  10th  ed.,  660. 

Note. — Application  of  partnership  assets  to 
debts:  rights  of  individual  and  partnership  credit- 
ora  therein — see  note  to  U.  S.  v.  Hack,  8  L.  ed.  U. 
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The  liability  of  the  bankrupt  occurs  before 
bankruptcy,  viz.,  at  the  time  when  the  defend- 
ant became  surety  for  the  partner. 

On  this  point  the  case  of  Batard  v.  Eawes, 
2  E.  &  B.  296,  is  express.  That  of  Appleton  v. 
Bascom,  3  Met.  170,  is  equally  so. 

•  The  right  in  action  of  indebitatus  assumpsit 
to  set  off  money  paid,  being  plain,  the  question 
here  is  only  as  to  the  effect  of  the  bankrupt 
act  upon  the  ca^e. 

The  provisions  of  that  act,  applicable  to  the 
case,  are  two  only: 

The  20th  section  of  the  act  restricts  the 
right  of  set-off  to  demands  in  their  nature  prov- 
able, under  the  act. 

This,  being  a  demand  for  money  paid,  is 
provable  under  the  general  description  of  a 
debt  and  is,  moreover,  expressly  made  provable 
by  the  19th  section  of  the  act,  which  provides 
that  if  payment  be  made  after  bankruptcy,  by 
reason  of  any  contingent  liability  existing  at 
the  time  of  the  bankruptcy,  such  payment  may 
be  proved  at  any  time  before  final  dividend. 

Each  one  of  the  demands  set  up  in  the  plea, 
is  for  money  paid  at  the  joint  request  of  the 
two,  and  only  members  composing  the  firm 
and  for  their  joint  use  and  benefit;  and  it  is 
further  shown  that  the  emoluments  were  to 
go  to  tlie  firm  as  a  matter  of  partnership  busi- 
ness. 

.  It  is  argued  that  the  only  ground  of  consid- 
•ing  the  liability  joint,  is  the  accidental  cir- 
cumstance of  the  two  principals  on  the  bond 
being  partners. 

That  is  not  our  case.  Their  joint  liability 
depends  on  the  fact  that  the  request  was  joint, 
and  the  act  done  was  for  their  joint  use  and 
benefit. 

This  is  not  undertaking  to  answer  for  the 
default  of  another  nor  undertaking  to  answer 
for  any  default;  but  a  contract  directly  be- 
tween the  plaintiff  and  defendant;  a  request 
from  one  directly  to  the  other  to  pay  money; 
and  the  payment  of  money  in  pursuance  of 
that  re(juest.  The  statute  of  frauds  has  no 
applieotion  to  such  a  case. 

Mr.  S.  S.  Boyd,  for  defendant  in  error: 

In  order  to  exemplify  the  matter,  we  will 
take  the  case  of  the  E.  P.  Tesson  bond  by  itself, 
as  the  facts  in  relation  to  both  bonds,  so  far  as 
they  affect  the  question  at  issue,  are  identical; 
and  whether  Forsyth  was  surety  for  each  of 
the  partners  separately,  or  for  only  one  of 
them,  is  of  no  importance. 

So  far  as  E.  P.  Tesson  is  concerned,  he  is  in- 
dividually liable  as  principal  in  the  bond  given 
by  Forsyth  as  surety.  If  E.  M.  Tesson  has  in- 
curred any  liability  at  all,  it  can  only  be  on  one 
or  the  other  of  two  grounds,  very  different 
from  that  which  fixes  the  liability  of  E.  P. 
Tesson.  It  must  be  either  on  his  implied  prom- 
ise that  he  would  be  jointly  responsible  with 
Forsyth  for  the  acts  of  E.  P.  Tesson,  thus  mak- 
ing him  a  cosurety  with  defendant;  or  on  the 
ground  that  he  became  a  guarantor  to  Forsyth 
against  anv  loss  occasioned  by  the  conduct  of 
E.  P.  Tesson;  the  liability  of  E.  P.  Tesson 
being  fixed  by  a  scaled  instrument,  and  that  of 
E.  M.  Tesson  resting  wholly  in  parol.  Can  lia- 
bilities arising  under  such  different  circum- 
stances and  depending  upon  such  distinctly 
diverse  grounds,  be  converted  into  a  joint  lia- 
bility, simply  by  showing  that  the  parties  in- 
208 


curring  them  happen  to  be  partners  in  busi- 
ness ?  If  they  are  jointly  liable,  it  can  only  be 
because  they  are  partners;  for  otherwise,  there 
is  no  unity  or  connection  between  them.  E.  P. 
Tesson  is,  in  any  event,  liable  as  principal  for 
the  whole;  E.  M.  Tesson  is  only  contingently 
liable  on  the  default  of  E.  P.  Tesson,  and  then 
only  as  cosurety  or  guarantor.  But  we  con- 
tend that  the  record  clearly  shows  that  E.  M. 
Tesson  incurred  no  liability  of  any  kind  what- 
ever, on  account  of  the  E.  P.  Tesson  bond. 
Even  had  he  made  a  special  promise  to  answer 
for  the  default  of  E.  P.  Tesson,  such  promise 
falls  within  the  statute  of  frauds,  and  no  lia- 
bility attaches  to  him  therefrom. 

A  verbal  promise  on  the  part  of  the  firm  to 
answer  for  tne  default  of  another  person,  or  to 
save  a  person  harmless  from  loss  by  reason  of 
the  conduct  of  another  person,  which  promise, 
whether  made  with  or  without  consideration, 
is  clearly  within  the  statute  of  frauds,  as  above 
cited,  and  in  terms  declared  to  give  no  right  of 
action,  but  to  be  null  and  void.  The  fact  that 
the  party  making  default  happens  to  be  a  mem- 
ber of  the  firm  making  the  promise,  cannot, 
of  course,  affect  the  question. 

Admitting,  for  the  sake  of  the  argument, 
that  the  defendant  has  a  claim  of  some  kind 
against  the  partnership,  for  the  defalcation 
of  E.  P.  Tesson ;  yet,  it  is  not  provable  against 
the  partnership  estate,  for  the  reason  that  it 
not  only  was  not  due,  but  it  had  no  existence  at 
the  time  of  the  adjudication  of  bankruptcy, 
to  wit,  December  23,  1867;  for  the  liability  of 
Forsyth  did  not  become  absolute  until  I^Iay  6, 
1868,  when  E.  P.  Tesson  made  default. 

Mr.  Justice  Strong;  delivered  the  opinion  of 
the  court: 

The  plea  to  which  the  plaintiff  has  demurred, 
avers  a  joint  request  made  by  the  individuals 
who  compose  the  firm  of  E.  P.  Tesson  &  Co., 
to  the  defendant,  soliciting  him  to  become  a 
surety  of  one  of  these  individuals  in  an  admin- 
istration bond.  It  also  avers  a  joint  represen- 
tation made  to  him  by  them,  that  they  intended 
to  muke  the  administration  a  matter  of  part- 
nership business,  to  take  in  the  possession  of 
the  partnership  business  all  the  assets  of  the 
intestate  and  to  share,  as  partners,  the  gains 
and  losses  resulting  from  the  administration; 
so  that,  in  signing  the  bond,  he  would  in  effect 
become  a  surety  of  the  firm,  and  not  merely  a 
surety  of  the  partner  to  whom  the  grant  of  let- 
ters of  administration  might  be  made.  The 
plea  further  avers  that,  moved  by  the  joint  re- 
quest and  relying  upon  the  joint  representations 
aforesaid,  the  defendant  did  become  a  surety  in 
the  administration  bond,  and  that  'af-  [*485 
terwards  (the  partnership  having  taken  posses- 
sion of  all  the  assets  of  the  deceased  intestate 
and  having  become  bankrupt)  he  was  compelled 
to  pay  to  the  legal  representatives  and  next  of 
kin  of  such  intestate,  a  large  sum  of  money,  in 
consequence  of  the  default  of  the  administrators. 
It  is  still  further  averred  that,  under  similar 
circumstances,  after  like  request  and  represen- 
tations, the  defendant  became  surety  in  an  ad- 
ministration bond  of  the  other  partner,  to  whom 
administration  of  another  estate  was  committed 
by  the  probate  court,  and  that  he  was  compelled 
to  pay  money  for  that  administrator's  default. 
Whether  these  facts  show  a  legal  liability  of  the 
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infringement,  asserts  that  the  reissued  patent 
was  (»>tained  by  fraud;  that  it  was  a  device 
to  cover  matter  not  invented  or  claimed  by 
John  Allender,  and  denies  that  the  machines 
made  by  defendants  have  anything  in  them 
covered  hy  the  patent  of  plaintiff. 

Aft&r  replication  and  testimony,  a  final  de- 
cree was  rendered,  according  to  the  prayer  of 
the  bill. 

1.  We  are  satisfied  that  the  agreements  set 
up  in  the  bill  are  the  valid  'Contracts  of  the  de- 
fendant. Though  the  plaintiff  was  unable  to 
produce  any  resolution  o):  order  in  writing  by 
the  trustees  or  board  of  directors  of  the  de^d- 
ant  corporation,  and  though  the  seal  used  was 
the  private  seal  of  one  of  its  ofScers,  instead  of 
the  corporate  seal,  neither  of  these  is  essential 
to  the  validity  of  the  contract.  We  entertain 
no  doubt  that  Rindge,  the  agent  and  one  of 
the  directors  and  treasurer  of  the  Eureka  com- 
pany, was  authorized  to  execute  the  agreement, 
and  if  any  doUbt  existed  on  that  point,  the  re- 
port and  payment  for  five  hundred  machines, 
the  first  month's  use  of  the  patent  under  that 
agreement,  would  remove  the  doubt.  If  it  did 
not,  it  would  very  clearly  amount  to  a  ratifica- 
tion. 

2.  The  defendant  company  furnished  a  sam- 
ple of  the  machine  they  were  making.  That 
machine  is  before  us.  We  do  not  understand 
that  it  is  seriously  contended  that  this  machine 
does  not  contain  some  part  of  the  invention 
covered  by  the  reissue  of  the  Allender  patent. 
The  effort  of  defendant  is  to  show  that  it  is  not 
levered  by  the  original  patent  to  Allender. 
This  latter  point  will  be  noticed  presently. 
After  making  the  agreement  in  this  case,  an 
agreement  made  on  due  deliberation,  the  de- 
fendant being  engaged  in  the  business  of  mak- 
ing the  machines  before  it  took  the  license — an 
afpreement  manifestly  intended  to  adjust  con- 
flicting rights — and  after  furnishing  one  of  the 
machines  as  a  sample  of  what  it"  proposed  to 
do  under  that  agreement;  and  alter  having 
made  and  sold  five  himdred  of  them,  there 
arises  a  very  strong  presumption  that  the  <3e- 
492*]  nial  that  anything  *m  those  machines 
is  covered  by  plaintiff's  patent  is  made  to  sup- 
port an  unwillingness  to  pav  the  royalty  which 
it  had  agreed  to  pay.  And  we  are  not  at  all 
satisfied  that,  in  equity,  it  can  be  permitted 
to  set  up  this  defense,  while  it  makes  no  at- 
tempt, by  cross  bill  or  even  in  the  answer,  to 
show  that  the  agreements  were  obtained  by 
fraud,  surprise,  or  imposition. 

But  if  this  could  be  permitted,  the  testimony 
does  not  repel  the  presumption  arising  from 
the  making  of  that  contract,  and  the  defend- 
ant's action  imder  it,  that  the  machines  made 
by  it  do  contain  matter  covered  by  the  re- 
issued patent  of  plaintiff. 

3.  If  the  defendant  means,  by  the  very 
vague  answer  to  the  bill,  to  set  up  and  to  rely 
on  a  fraud  by  which  the  commissioner  was  mis- 
led and  deceived  and  induced  to  reissue  the 
patent,  and  that  the  plaintiff  or  its  assignors 
were  the  guilty  parties,  that  question  cannot 
be  raised  in  this  collateral  proceeding,  and  can 
only  be  considered  in  some  direct  suit  to  im- 
peach and  set  aside  the  patent.  Rubber  Co,  v. 
Goodyear,  9  Wall.  788,  19  L.  ed.  666. 

But  if  it  is  meant  merely  to  say  that,  in 
point  of  fact,  the  reissue  embraces  matter 
11  Wall. 


which  was  no  part  of  Allender  b  original  inven- 
tion, then  there  is  no  evidence  in  the  record  by 
which  we  can  determine  that  question,  for 
neither  the  original  patent  to  Allender,  nor  any 
part  of  it,  nor  any  of  the  reissues  of  that  pat- 
ent, except  the  last,  which  is  the  one  claimed 
to  be  wrongfully  reissued,  is  in  the  record. 

4.  Some  attempt  is  made  to  assail  the  nov- 
elty of  AUender's  invention,  but  as  no  notice 
was  given  of  any  such  attempt,  or  of  the  wit- 
nesses or  other  evidence  by  which  that  charse 
was  to  be  supported,  it  cannot  be  considered  u 
this  case. 

On  the  whole  oase  we  concur  with  the  Or- 
ouit  Court,  and  its  judgment  is  affirmed. 


•UNITED  STATES,  Plff.  in  Err,,  [•508 

17. 

JOHN  F.  WILEY  et  aU 

(See  8.  C  11  Wall.  508-514.) 

War  suapende  statute  of  limitations  in  faoor  of 
the  citizen  and  the  United  States — act  of 
June  11,  186Jh-^iine  before  the  passage  of 
the  act,  to  be  counted. 

The  effect  of  the  war  was,  to  suspend  the  miming 
of  the  statute  of  limitations  durios  its  continuance, 
in  suits  between  the  inhabitants  of  the  loyal  states 
and  the  inhabitants  of  those  in  rebellion. 

The  running  of  the  statute  is  thus  suspended,  not 
only  in  favor  of  the  cltlsen,  but  also  in  nvor  of  the 
United  States. 

The  general  rule,  as  above  stated,  was  not 
changed  by  the  act  of  Congress  of  June  11,  1864. 

The  statute  requires  all  the  time  to  be  deducted 
during  which  the  suit  could  not  be  prosecuted  by 
reason  of  the  war,  whether  such  time  was  before  or 
after  Its  passage. 

[No.  133.] 
Argued  Apr,  6,  1871.        Decided  May  1,  ISTTl. 

FN  ERROR  to  the  Circuit  Court  of  the  Unit- 
i  ed  States  for  the  District  of  West  Virginia. 

Suit  was  brought  in  the  court  below,  against 
the  defendants  in  error,  upon  a  marshal's  bond. 
Judgment  having  been  entered  in  favor  of  the 
defendants,  the  plaintiffs  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  Amos  T,  Akerman,  Atty,  Oen,,  C.  H« 
Hill,  Asst.  Atty,  Gen.,  B.  H.  Bristow,  So- 
licitor Gen,,  and  T,  H.  TcUbot,  for  plaintiff  in 
error: 

This  case  would  seem  to  be  one  fully  covered 
by  former  decisions  of  this  court,  to  the  effect 
that  the  time  during  which  the  courts  in  the 
lately  rebellious  states  were  closed  to  the  oppos- 
ing belligerents,  is  to  be  excluded  from  the  com- 
putation of  time  fixed  by  the  statute  of  limita- 
tions, within  which  suits  must  be  brought. 
Therd  would  seem  to  be  no  reason,  if  the  statr 
ute  of  limitations  runs  against  the  United 
States  at  all,  why  this  exclusion  should  not  be 
made  in  respect  of  suits  brought  by  them,  as 
well  as  suits  brought  by  their  citizens. 

Statute  of  June  11,  1864,  S  1,  13  Stat,  at 
L.  123;  Hanger  v.  Abbott,  6  Wall.  632,  18  L. 
ed.  939;  The  Protector,  9  Wall.  687,  19  L.  ed. 
812. 

Messrs  A.  L.  Merriman,  Conway  Robinson, 
and  Tmaewell  Taylor,  for  defendants  in 
error: 

Note. — SuspensUm  of  statute  of  UmitatUms  dmr* 
ing  war — see  note  to  Manger  t.  Abbott,  18  L.  ed. 
U.  a  989. 
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Mr,  Jms.  B.  Bobb,  for  appellant: 

^A  promise  for  which  there  is  no  consid- 
eration cannot  be  enforced  at  law." 

"The  rule  was  intended  to  protect  parties 
from  mistake,  inadvertence,  or  fraud." 

1  Pars.  Cont.  427,  428. 

A  consideration  must  be  proved  where  the 
contract  is  in  writing,  as  much  as  if  the  con- 
tract were  oral  only. 

1  Pars.  Cont.  429. 

An  exception  is  made  in  favor  of  contracts 
under  seal;  but  the  indenture  relied  upon  not 
being  sealed  with  the  ofScial  or  corporate  seal 
of  the  Eureka  company  is  to  be  treated  as  a 
parol  contract. 

Gen.  Stat,  of  Mass.  ch.  13,  §  7,  cl.  15. 

The  consideration  must  have  some  real  value. 

1  Pars.  Cont.  436. 

The  only  consideration  to  support  the  de- 
fendant's promise,  is  a  grant  of  a  right  to  use, 
in  the  manufacture  of  wrin^g  machines  fbr 
sale,  such  parts  of  the  invention  of  John  Allen- 
der,  secured  by  the  reissued  patent,  as  are  rep- 
resented in  defendant's  machine,  and  no  other. 

It  did  not  contain  any  part  of  the  invention. 
Nothing  passed  by  the  grant,  and  there  was  no 
consideration  for  the  promise. 

Messrs.  Charles  Iievi  Woodbury  and  M. 
E,  Ingails,  for  appellee: 

1.  A  corporation  may  adopt  any  seal  it 
chooses,  for  the  time  being,  as  well  as  an  in- 
dividual. 

Perk.  1,  §  32;  Mill  Dam  Foundry  v.  Havey, 
21  Pick.  428;  Porter  v.  B.  Co.  37  Me.  349; 
Bank  v.  Rut,  R,  Co,  30  Vt.  159. 

2.  Where  a  corporation  makes  a  contract 
through  an  agent,  who  puts  a^eal  to  it,  it  be- 
comes its  contract,  although  it  has  not  its  com- 
mon seal. 

See  cases  cited  above. 

3.  A  corporation  may  appoint  an  agent  by 
mere  vote,  or  by  any  corporate  act  whatever. 

Ang.  &  Ames,  Corp.  313;  Bank  v.  Patterson, 
7  Cranch,  305. 

4.  Such  appointment  may  be  inferred  or 
implied  from  his  being  held  out  as  such  agent 
by  the  officers  of  the  corporation,  or  from  the 
recognition  of  his  acts  as  agent  by  the  direct- 
ors or  by  the  corporation. 

2  Kent,  Com.  288;  Story,  Ag.  652;  Bank.  v. 
Dandridge,  12  Wheat.  64;  Randall  v.  Van 
Veohten,  19  Johns.  60;  Bank  v.  OuttsoJUick,  14 
Pet.  29. 

5.  It  is  not  necessary  that  authority  from  a 
corporation  to  its  agent  to  contract  in  its  be- 
half, should  be  given  at  an  assembly  of  the 
directors;  but  their  assent  may  be  obtained 
separately. 

Bank  v.  R.  Co,  30  Vt.  159. 

6.  Knowledge  and  concurrence  of  stock- 
holders in.  all  that  is  done  is  sufficient  author- 
ity to  its  agents. 

Miller  v.  R,  Co.  36  Vt.  475. 

7.  A  corporation  becomes  bound  for  the  un- 
authorized acts  of  its  agent  by  a  subsequent 
ratification,  the  same  as  a  natural  person. 

See,  cases  before  cited,  and  Turnpike  v.  Col- 
lins, 8  Mass.  299;  Gordon  v.  Preston,  1  Watts, 
385;  Curtis  v.  Leavitt,  15  N.  Y.  49;  Hoyt  v. 
Thompson,  19  N.  Y.  207. 

8.  This  ratification  may  be  inferred  from 
the  silence  of  the  corporation  upon  receiving 
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notice,  through  its  proper  officers,  of  the  acta 
of  one  assummg  to  act  as  its  agent. 

Gordon  v.  Preston,  1  Watts,  385;  Curtis  v. 
Leavitt,  15  N.  Y.  49;  Hoyt  v.  Thompson,  19 
N.  Y.  207;  Frothingham  v.  Haley,  3  Mass.  70; 
ShauD  V.  Nudd,  8  Pick.  9;  Thayer  v.  White, 
12  Met.  343. 

9.  Notice  to  an  agent  in  the  transactions 
for  which  he  is  employed,  is  notice  to  the 
principal.  This  rule  applies  equally  to  a  cor- 
poration, as  to  a  natural  person. 

Ang.  &  Ames,  Corp.  §  305,  and  cases  there 
cited. 

10.  The  directors  of  a  corporation  are  its 
authorized  a^nts,  and  notice  to  them  in  their 
official  capacity  is  notice  to  the  corporation. 

Ang.  &,  Ames,  Corp.  S  306;  Burrtll  v.  Bk.  2 
Met.  163;  Sargent  v.  Webster,  13  Met.  497;  Bk, 
V.  Lewis,  22  Pick,  32;  Bk.  v.  Davis,  2  Hill.  451. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellee  was  the  owner  of  a  reissued 
patent  for  an  improved  washing  and  wringing 
machine,  the  original  of  which  had  been  issued 
to  John  Allender.  There  had  been  several 
surrenders  and  reissues  of  this  patent,  the  last 
of  which  is  on  the  22d  July,  1865.  The  ap- 
pellant being  engaged  in  the  manufacture  of 
clothes  wringing  machines  under  other  patents, 
entered  into  a  written  covenant,  as  the  bill  of 
the  appellee  charges,  with  the  appellant,  for 
the  privilege  of  using  their  patent,  and  the 
bill  makes  exhibits  of  two  written  agreements 
on  this  subject.  * 

The  first  of  these  agreements  licenses  the 
Eureka  company  to  use  the  patent  of  the 
Bailey  company  during  the  ^stence  of  the 
patent  and  of  any  renewal  thereof,  for  which 
the  Eureka  company  is  to  pay  a  royalty  of 
fifty  cents  for  every  machine  manufactured  by 
it  in  which  the  patent  is  used.  To  secure  the 
performance  of  this,  and  to  prevent  any  mis- 
imderstanding,  the  Eureka  company  furnished 
a  sample  of  the  machines,  and  agreed  that  its 
books  should  at  all  times  be  open  to  the  exam- 
ination of  the  complainants,  and  that  it  would 
make  monthly  reports  and  payments;  and  it 
covenanted  that  it  would  not  directly  or  indi- 
rectly infringe  the  reissued  patent  of  complain- 
ants, or  violate  the  conditions  of  their  agree- 
ment. 

The  second  covenant  was  made  to  arrange 
the  prices  at  which  the  machines  made  by  the 
parties  should  be  sold,  so  as  to  prevent  injurious 
competition. 

The  bill  charges  that  these  covenants  were 
the  result  of  protracted  negotiations,  in  which 
the  original  patent,  the  reissues  and  the  char- 
acter of  the  invention  were  well  considered, 
and  that  they  were  a  fair  adjustment  of  the 
interests  of  the  parties. 

It  is  then  alleged  that,  in  the  first  month, 
five  hundred  machines  were  made  under  the 
contract  and  paid  for  by  defendants,  but  that 
it  continued  to  make  and  sell  the  machines, 
and  refused  to  account  or  pay  for  them.  It 
then  prays  for  a  discovery  of  the  number  made, 
and  for  an  account  and  decree  for  the  sum  due, 
and  for  an  injunction  against  the  use  of  the 
patent,  imtil  the  sum  found  due  shall  be  paid. 

The  answer  denies  the  agreement,  denies  the 
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infringement,  asserts  that  the  reissued  patent 
was  obtained  by  fraud;  that  it  was  a  device 
to  cover  matter  not  invented  or  claimed  by 
John  Allender,  and  denies  that  the  machines 
made  by  defendants  have  anything  in  them 
covered  by  the  patent  of  plaintiff. 

After  replication  and  testimony,  a  final  de- 
cree was  rendered,  according  to  the  prayer  of 
the  biU. 

1.  We  are  satisfied  that  the  agreements  set 
op  in  the  bill  are  the  valid  'Contracts  of  the  de- 
fendant. Though  the  plaintiff  was  unable  to 
produce  any  resolution  o^  order  in  writing  by 
the  trustees  or  board  of  directors  of  the  defend- 
ant corporation,  and  though  the  seal  used  was 
the  private  seal  of  one  of  its  ofScers,  instead  of 
the  corporate  seal,  neither  of  these  is  essential 
to  the  validity  of  the  contract.  We  entertain 
no  doubt  that  Rindge,  the  agent  and  one  of 
the  directors  and  treasurer  of  the  Eureka  com- 
pany, was  authorized  to  execute  the  agreement, 
and  if  any  doubt  existed  on  that  point,  the  re- 
port and  payment  for  five  himdred  machines, 
the  first  month's  use  of  the  patent  under  that 
agreement,  would  remove  the  doubt.  If  it  did 
not,  it  would  very  clearly  amount  to  a  ratifica- 
tion. 

2.  The  defendant  company  furnished  a  sam- 
ple of  the  machine  they  were  making.  That 
machine  is  before  us.  We  do  not  imderstand 
that  it  is  seriously  contended  that  this  machine 
does  not  contain  some  part  of  the  invention 
eovered  by  the  reissue  of  the  Allender  patent. 
The  effort  of  defendant  is  to  show  that  it  is  not 
covered  by  the  original  patent  to  Allender. 
This  latter  point  will  be  noticed  presently. 
After  mi^Vi^g  the  agreement  in  this  case,  an 
agreement  made  on  due  deliberation,  the  de- 
fendant being  engaged  in  the  business  of  mak- 
ing the  machines  before  it  took  th'e  license — an 
a^freement  manifestly  intended  to  adjust  con- 
flicting rights — and  after  furnishing  one  of  the 
machines  as  a  sample  of  what  it"  proposed  to 
do  under  that  agreement;  and  after  having 
made  and  sold  five  hundred  of  them,  there 
arises  a  very  strong  presumption  that  the  de- 
4M*]  nial  that  anything  *in  those  machines 
is  covered  bjr  plaintiff's  patent  is  made  to  sup- 
port an  unwillingness  to  pay  the  royalty  which 
it  had  agreed  to  pay.  And  we  are  not  at  all 
satisfied  that,  in  equity,  it  can  be  permitted 
to  set  up  this  defense,  while  it  makes  no  at- 
tempt, by  cross  bill  or  even  in  the  answer,  to 
show  that  the  agreements  were  obtained  by 
fraud,  surprise,  or  imposition. 

But  if  this  could  be  permitted,  the  testimony 
does  not  repel  the  presumption  arising  from 
the  making  of  that  contract,  and  the  defend- 
ant's action  under  it,  that  the  machines  made 
by  it  do  contain  matter  covered  by  the  re- 
issued patent  of  plaintiff. 

3.  If  the  defendant  means,  by  the  very 
mgue  answer  to  the  bill,  to  set  up  and  to  rely 
on  a  fraud  by  which  the  commissioner  was  mis- 
1^  and  deceived  and  induced  to  reissue  the 
patent,  and  that  the  plaintiff  or  its  assignors 
were  the  guilty  parties,  that  question  cannot 
be  raised  in  this  collateral  proceeding,  and  can 
only  be  considered  in  some  direct  suit  to  im- 
peadi  and  set  aside  the  patent.  Rubber  Co.  y. 
Ooodyear,  9  Wall.  788,  19  L.  ed.  666. 

But  if  it  is  meant  merely  to  say  that,  in 
point  of  fact,  the  reissue  embraces  matter 
11  Waix. 


which  was  no  part  of  Allender  b  original  inven- 
tion, then  there  is  no  evidence  in  the  record  by 
which  we  can  determine  that  question,  for 
neither  the  original  patent  to  Allender,  nor  any 
part  of  it,  nor  any  of  the  reissues  of  that  pat- 
ent, except  the  last,  which  is  the  one  claimed 
to  be  wrongfully  reissued,  is  in  the  record. 

4.  Some  attempt  is  made  to  assail  the  nov- 
elty of  Allender's  invention,  but  as  no  notice 
was  given  of  any  such  attempt,  or  of  the  wit- 
nesses or  other  evidence  by  which  that  charse 
was  to  be  supported,  it  cannot  be  considered  m 
this  case. 

On  the  whole  oase  toe  concur  ujith  the  Or- 
ouit  Court,  and  its  judgment  is  affirmed. 


•UNITED  STATES,  Plff,  in  Err,,  [•508 

JOHN  F.  WILEY  et  al. 

(See  8.  C.  11  Wall.  508-614.) 

War  suspends  statute  of  limitations  in  fa/vor  of 
the  citizen  and  the  United  States — act  of 
June  11,  1864 — ^ifne  before  the  passage  of 
the  act,  to  be  counted. 

The  effect  of  the  war  was,  to  suspend  the  running 
of  the  statute  of  limitations  during  its  continuance, 
in  suits  between  the  Inhabitants  of  the  loyal  states 
and  the  inhabitants  of  those  in  rebellion. 

The  running  of  the  statute  is  thus  suspended,  not 
onlv  in  favor  of  the  citizen,  but  also  in  favor  of  the 
United  States. 

The  general  rule,  as  above  stated,  was  not 
changed  by  the  act  of  Congress  of  June  11,  1864. 

The  statute  requires  all  the  time  to  be  deducted 
during  which  the  suit  could  not  be  prosecuted  by 
reason  of  the  war,  whether  such  time  was  before  or 
after  its  i>as8age. 

[No.  133.] 
Argued  Apr,  6,  1871.        Decided  May  1,  18I7L 

JN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Virginia. 

Suit  was  brought  in  the  court  below,  against 
the  defendants  in  error,  upon  a  marshal's  bond. 
Judgment  having  been  entered  in  favor  of  the 
defendants,  the  plaintiffs  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  Amos  T,  Akerman,  Atty,  Oen,,  C.  H« 
Hill,  Asst,  Atty.  Gen.,  B.  H.  Bristow,  So- 
licitor Oen,,  and  T,  H.  Talbot,  for  plaintiff  in 
error: 

This  case  would  seem  to  be  one  fully  covered 
by  former  decisions  of  this  court,  to  the  effect 
that  the  time  during  which  the  courts  in  the 
lately  rebellious  states  were  closed  to  the  oppos- 
ing belligerents,  is  to  be  excluded  from  the  com- 
putation of  time  fixed  by  the  statute  of  limita- 
tions, within  which  suits  must  be  brought. 
Ther^  would  seem  to  be  no  reason,  if  the  stat- 
ute of  limitations  runs  against  the  United 
States  at  all,  why  this  exclusion  should  not  be 
made  in  respect  of  suits  brought  by  them,  as 
well  as  suits  brought  by  their  citizens. 

Statute  of  Jime  11,  1864,  S  1,  13  Stat,  at 
L.  123;  Hanger  v.  Abbott^  6  Wall.  632,  18  L. 
ed.  939;  The  Protector,  9  Wall.  687,  19  L.  ed. 
812. 

Messrs  A,  L.  Merriman,  Conway  Robinson, 
and  Tmaewell  Taylor,  for  defendants  in 
error: 

Note. — Suspension  of  statute  of  UmitatUms  dmr- 
ing  war — see  note  to  uanger  t«  Abbott,  18  L.  ed. 
U.  a  939. 
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June  11,  1864  (J  1,  13  Stat,  at  L.  123;  2 
Brightly,  Dig.  298),  Congress  passed  the  fol- 
lowing act: 

"Wherever,  during  the  existence  of  the  pres- 
ent Rebellion,  any  action  (civil  or  criminal) 
shall  accrue  against  any  person  who,  by  reason 
of  resistance  to  the  execution  of  the  laws  of  the 
United  States,  or  the  interruption  of  the  ordi- 
nary course  of  judicial  proceedings,  cannot  be 
served  with  process  for  the  commencement  of 
such  action  or  the  arrest  of  such  person;  or, 
whenever  after  such  action  (civil  or  criminal) 
shall  have  accrued,  such  person  cannot,  by  rea- 
son of  such  resistance  of  the  laws  or  such  inter- 
ruption of  judicial  proceedings,  be  arrested  or 
served  with  process  for  the  commencement  of 
the  action,  the  time  during  which  such  person 
shall  so  be  beyond  the  reach  of  legal  process, 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commencement  of 
such  action." 

Congress  had  previously,  July  11,  1862  (12 
Stat,  at  L.  638;  Brightly,  Dig.  362),  enacted 
that  the  time  fixed  for  limitation  of  suits 
against  sureties  of  postmasters,  by  the  3d  sec- 
tion of  act  of  Congress,  Mar.  3,  1825  (2  years), 
shall  not  be  considered  as  running  in  any  state 
declared  to  be  in  a  state  of  insurrection  during 
the  time  the  insurrection  shall  continue.  And 
in  the  16th  section  of  act  of  July  27,  1868,  15 
U.  S.  Stat,  at  L.  197,  which  repealed  the  limita- 
tion of  2  years  in  suits  against  sureties  of  post- 
masters, it  was  carefully  provided  that  nothing 
therein  contained  should  repeal  any  of  the  pro- 
visions of  the  act  of  July  11,  1862,  aforesaid* 

The  above,  it  is  believed,  is  a  collection  of  all 
the  statutes  of  limitation  •  affecting  offered 
bonds,  to  which  should,  perhaps,  be  added  the* 
act  of  Mar.  2,  1867,  14  Stat,  at  L.  545,  relating 
to  appeal  and  writs  of  error;  as  to  which  see 
The  Protector,  9  Wall.  688,  19  L.  ed.  812. 

The  suit  might  have  been  commenced  prior 
to  the  war. 

The  suit  was  not  brought  for  3  years  and  8 
months  after  May  25,  1865,  when,  by  the  case 
agreed,  there  was  no  longer  any  interruption  to 
the  regular  proceeding  of  the  courts  of  Vir- 
ginia. 

It  will  not  be  denied,  I  presume,  that  the  act 
limiting  suits  on  the  bonds  of  marshals,  whicli 
are  payable  to  the  United  States  of  America, 
applies  to  all  suits  brought  On  such  bonds, 
whether  for  the  use  of  the  United  States,  or 
for  the  use  of  any  individual  injured  by  default 
of  the  marshal.  The  terms  of  the  law  are  gen- 
eral, "all  suits;"  and  while  it  is  held  that  ttie 
sovereign  power  is  not  bound  by  general  words 
in  a  statute,  but  only  when  intended  expressly 
or  by  necessary  implication,  no  question  of  this 
character  can  be  raised  on  a  statute  applying 
exclusively  to  statutory  bonds  payable  to  the 
United  States  and  suaole  only  in  the  name  of 
the  United  Statesu  If  it  does  not  apply  to  the 
United  States,  the  only  obligee  in  the  bond 
mentioned  in  the  act,  the  statute  is  nugatory 
ond  of  no  effect  whatever. 

What,  then,  is  the  effect  of  the  act  of  the 
11th  of  June,  1864?  Unless  it  be  held  that  the 
statute  is  retrospective  in  its  operations,  this 
statute  does  not  prevent  the  bar  of  the  statute, 
for,  if  prospective  only,  its  effect  will  be  to 
stop  the  running  of  the  statute  from  June  11, 
1804,  to  25th  May,  1865,  a  period  less  tl^an  a 
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year,  which  would  leave  more  than  six  years  in 
which  the  statute  would  be  held  to  run. 

Now,  statutes  of  limitation  are  never  held  to 
be  retrospective;  for  to  make  them  so,  would 
be  impairing  vested  rights  or  the  obligation  of 
contracts. 

Ang.  Lim.  14,  §  22,  and  cases  therein  cited; 
Gospel  Society  v.  Wheeler,  2  Gall.  105;  Calder 
V.  Bull,  3  Dall.  386;  Dash  v.  Van  Kleeck,  7 
Johns.  477 ;  Ogden  v.  Saunders,  12  Wheat.  349 ; 
Jackson  v.  Lamphire,  3  Pet.  280;  Postmaster- 
Oen.  V.  Rice,  Gilp.  554. 

In  this  last  case  it'  was  held  that  the  act  of 
Mar.  3,  1825  limiting  suits  against  sureties  of 
deputy-postmasters,  did  not  apply  to  bonds  exe- 
cuted before  the  passage  of  the  act. 

This  act  of  June  11,  1864,  cannot  be  said  to 
be  an  enabling  statute;  the  obvious  design  and 
intent  was  to  declare  that  the  statute  of  limi- 
tations should  not,  in  the  cases  mentioncu,  be 
computed  in  any  part  of  this  time  limited  by 
law  for  the  commencement  of  Un  action,  or, 
which  in  effect,  is  the  same,  to  add  to  the  period 
limited  by  law,  the  exact  time  which  that  stat- 
ute declared  should  not  be  computed. 

In  its  provisions  it  differs  materially  from 
the  act  of  Mar.  2,  1867,  referred  to  in  the  case 
of  The  Protector,  supra. 

It  is  submitted  that  the  acts  of  July  11, 
1862,  12  Stat,  at  L.  638;  July  27,  1861,  and 
June  11,  1864.  all  cited  at  larpre,  are  statutes 
declaratory  of  the  principle  that  legislation 
was  necessary  to  prevent  the  running  ol  tiie 
statute  of  limitations  against  the  United  States 
during  the  late  Civil  War. 

The  expressions  are  obviously  prospective, 
and  can  only  mean,  that  if,  after  the  passage 
of  the  act,  any  person  cannot  be  arrested,  then 
the  time  during  Which  process  is  obstructed 
shall  be  deducted,  in  computing. the  time  with- 
in which  the  action  may  be  or  might  have  been 
brought. 

If  Congress  had  said  plainly  that  so  much  of 
the  time  of  the  Kebellion,  or  Civil  War,  as 
elapsed  after  the  passage  of  the  act  aforesaid, 
shall  not  be  computed,  and  had  said  no  more  in 
express  terms,  is  it  not  fully  equivalent  to  say- 
ing that  the  residue  of  the  period  of  the  war 
shall  be  computed  in  applying  the  act  of  limita- 
tions? Is  not  this  a  case,  if  there  ever  was  or 
can  be  one,  for  the  application  of  the  old  rule 
of  construction,  "Expressio  unius  est  exclusio 
alteriusf" 

The  act  is  an  express  provision  by  law  to 
protect  the  United  States  in  its  future  suits 
against  the  operation  of  its  own.  statute  of  limi- 
tation, during  the  remaining  period  of  the  war 
after  its  passage,  and  affirming  the  principle 
that  it  did  run  on  against  the  government,  at 
least  excludes  any  and  all  other  relief  and  pro- 
tection, against  the  running  of  the  statute  dur- 
ing the  war,  than  that  provided  by  itself  and  for 
itself,  the  sovereign  by  that  act.  It  had  the 
power  to  make  a  more  liberal  provision  of  time 
for  itself;  but  not  deeming  it  expedient  or 
necessary  it  is  not  for  the  courts  to  supply 
what  was  wanting  in  legislation  to  cover  the 
exigencies  of  this  case  upon  any  supposed 
equity  of  the  statute  to  prevent  a  defeat  of  this 
action  upon  this  plea. 

If  Congress  had  not  thought  proper  to  create 
specially  against  the  United  States  the  bar  of 
the  statute  of  limitations,  no  time  would  have 
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been  run  against  the  United  States,  so  that  out- 
side of  the  special  statute,  there  being  no  bar, 
there  can  be  nothing  referable  to  equity  to  be 
invoked  in  its  behalf. 

It  is  submitted  that  the  recent  decisions  of 
the  court,  viz.,  Hanger  v,  Abbott,  6  Wall.  532, 
18  L.  ed.  939,  and  The  Protector,  supra,  and 
other  like  cases  decided  this  term  and  not  yet  re- 
ported, have  no  application  to  the  case  at  bar. 

All  of  those  cases  were  cases  between  indi- 
vidual subjects  or  citizens  of  opposing  belliger- 
ents. 

Justice  Clifford,  in  Banger  ▼.  Abbott,  states 
that  the  right  to  sue  was  suspended  by  the  acts 
of  the  government,  for  whicn  all  the  citizens 
are  responsible,  but  this  only  refers  to  the  right 
of  the  citizen,  not  to  the  right  of.  the  govern- 
ment. 

Mr.  Justice  Strons  delivered  the  opinion  of 
the  court: 

Whether  the  act  of  April  10,  1806,  which 
prescribes  a  limitation  to  suits  upon  marshals' 
bonds,  is  applicable  to  suits  brought  by  the 
United  States,  is  a  question  which  we  do  not 
propose  now  to  answer,  for,  if  it  is,  we  are  still 
of  the  opinion  that  the  defendants'  plea  of  the 
statute  was  an  insu£Scient  bar. 

The  cause  of  action  arose  in  1860,  and  the 
present  suit  was  brought  on  the  16th  of  Febru- 
ary, 1869.  But  it  is  stipulated  between  the  par- 
ties that  from  the  24th  day  of  May,  1861',  to  the 
24th  day  of  May,  1865,  the  defendants  were 
513*]  ^actual  residents  of  the  state  of  Vir- 
ginia, and  that  during  the  whole  of  that  period, 
bj  reason  of  resistance  to  the  execution  of  the 
laws  of  the  United  States,  and  the  interruption 
of  the  ordinary  course  of  judicial  proceedings 
in  said  state  of  Virginia,  the  defendants  could 
not  be  served  with  process  for  the  commence- 
ment of  the  action.  We  know,  judicially,  that 
daring  the  four  years  in  which  the  process  could 
not  be  served  there  existed  a  state  of  war,  and 
that  the  inability  to  effect  service  was  caused  by 
that  The  question,  therefore,  is  whether  the 
time  during  which  the  war  existed,  and  during 
which  it  was  impossible  to  serve  process  for 
commencement  of  suit,  is  to  be  deducted  from 
the  time  which  elapsed  between  1860  and  Feb- 
rnmj  15tb.  1869. 

Ib  Banger  ▼.  Abbott,  6  Wall.  532,  18  L.  ed. 
939,  it  was  decided  that  the  effect  of  the  war 
wu  to  suspend  the  running  of  the  statutes  of 
limitation  during  its  continuance,  in  suits  be- 
tween the  inhabitants  of  the  loyal  states  and 
the  inhabitants  of  those  in  rebellion.  The  same 
doetrine  was  repeated,  in  substance,  in  The  Pro- 
tector, 9  Wall.  687,  19  L.  ed.  812.  It  would 
uttver  no  good  purpose  to  go  behind  the  deci- 
nons  and  review  the  reasons  upon  which  they 
are  founded.  We  are  still  of  opinion  that  they 
mt  upon  sound  principle.  But  it  is  said  those 
<iMisions  only  rule  that  the  war  suspended  the 
statutes'  running  against  claims  by  one  citizen 
opon  another,  and  that  they  do  not  relate  to 
claims  of  the  gOTemment  against  its  own  citi- 
zens resident  m  rebellious  states.  This  may 
be  eonoeded,  but  the  same  reasons  which  justify 
the  application  of  the  rule  to  one  class  of  cases 
re^re  its  application  to  the  other.  True,  the 
nght  of  a  citizen  to  sue  during  the  continuance 
'f  the  war  was  suspended,  while  the  right  of 
the  government  remained  unimpaired.  But  it  is 
U  Wall. 


the  loss  of  the  ability  to  sue  rather  than  the 
loss  of  the  right  that  stops  the  running  of  the 
statute.  The  inability  may  arise  from  a  sus- 
pension of  right,  or  from  the  closing  of  the 
courts,  but  whatever  the  original  cause,  the 
proximate  and  operative  reason  is  that  the 
claimant  is  deprived  of  the  power  to  institute 
his  suit.  Statutes  of  limitation  '^ro  \'nt^'^'-\ 
statutes  of  repose.  They  are  enacted  upon  the 
presumption  that  one  having  a  well-founded 
•claim  will  not  delay  enforcing  it  beyond  [*514 
a  reasonable  time,  if  he  has  the  power  to  sue. 
Such  reasonable  time  is,  therefore,  defined  and 
allowed.  But  the  basis  of  presumption  is  gone 
whenever  the  ability  to  resort  to  the  courts  has 
been  taken  away.  In  such  a  case  the  creditor 
has  not  the  time  within  which  to  bring  his  suit 
that  the  statute  contemplated  be  should  have. 
It  is  quite  obvious  that  this  is  the  case,  as 
well  where  the  government  is  the  creditor  as 
where  the  creditor  is  a  citizen  of  the  govern- 
ment, and  if,  therefore,  the  running  of  the 
statute  is  suspended  in  favor  of  the  citizen, 
with  equal  reason  must  it  be  in  favor  of  the 
government.  There  is,  also,  great  force  in  the 
thought  suggested  bv  the  observations  made  in 
Hanger  v.  Abbott,  tnat  "unless  the  rule  be  so, 
the  citizens  uf  a  state  may  escape  the  payment 
of  their  debts  to  the  government  by  entering 
into  an  insurrection  and  rebellion,  if  they  are 
able  to  close  the  courts  and  successfully  resist 
the  laws  until  the  bar  of  the  statute  shall  have 
become  complete.  Such  a  doctrine  is  too  un- 
reasonable to  be,  for  an  instant,  admitted." 

It  has  been  argued,  however,  on  behalf  of  the 
defendants  in  error,  that  if  the  general  rule  be 
as  above  stated,  it  was  changed  by  the  act  of 
Congress  of  June  11th,  1864.  13  Stat,  at  L. 
123. 

That  statute  enacted  "that  whenever,  during 
the  existence  of  the  present  Rebellion,  any  ac- 
tion, civil  or  criminal,  shall  accrue  against  any 
person,  who,  by  reason  of  resistance  to  the  laws 
of  the  United  States,  or  the  interrupticm  of  the 
ordinary  course  of  judicial  proceedings,  cannot 
be  served  with  process  for  the  commencement 
of  such  action,  or  the  arrest  of  such  person ;  or, 
whenever  after  such  action,  civil  or  criminal, 
shall  have  accrued,  such  person  cannot,  by  rea- 
son of  such  resistance  to  the  laws  or  such  inter- 
ruption of  such  judicial  proceedings,  be  arrest- 
ed or  served  with  process  for  the  coipmence- 
ment  of  the  action,  the  time  during  which  such 
person  shall  be  beyond  the  reach  of  legal  pro- 
cess shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  by  law  for  the  com- 
mencement of  such  action." 

The  operation  of  the  statute,  it  is  said,  is  to 
direct  that  the  time  after  the  passage  of  the  act, 
during  which  process  might  be  hindered,  shall 
be  deducted  m  computing  the  time  within 
which  the  action  should  have  been  brought,  and 
hence  that  an  implication  arises  that  the  time 
antecedent  to  its  passage  shall  not  be  deducted. 
Such  is  not  our  understanding  of  the  enact- 
ment. It  is,  doubtless,  prospective  as  furnish- 
ing a  rule  for  the  action  of  courts,  but  it  did 
not  abrogate  the  common  law.  Even  were  it 
admitted  that  the  time  required  to  be  deducted 
is  only  that  which  was  after  the  passage  of  the 
act,  there  is  no  necessary  implication  that  the 
time  antecedent  to  its  passage  should  be  taken 
as  a  pnrt  of  the  period  limited  by  law  for  the 
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commencement  of  actions.  The  act  of  March  2, 
1867,  14  Stat,  at  L.  545,  authorized  appeals 
515*]  and  writs  of  error  *from  and  to  courts 
in  judicial  districts  when  the  regular  sessions 
of  the  courts  had  been  suspended  by  insurrec- 
tion or  rebellion,  if  brought  or  sued  out  within 
one  year  from  the  passage  of  the  act.  This 
act  might,  with  more  reason,  be  claimed  as 
raising  an  implication  that  such  appeals  or 
writs  of  error  cannot  be  allowed  after  the  ex- 
piration of  a  year  from  its  passage.  Yet  in 
The  Protector,  supra,  it  was  held  that  an  ap- 
peal was  in  time  though  not  taken  until  July 
28,  1869,  more  than  eight  years  after  the  finiu 
decree  in  the  circuit  court,  and  more  than  two 
years  after  the  enactment  of  1867,  and  this 
because  the  four  years  of  the  war  were  to  be  de- 
ducted. In  other  words,  the  statute  being  af- 
firmative only,  raised  no  implication  of  an  in- 
tent to  repeal  a  former  statute  or  alter  the 
common  law  to  which  it  was  not  repugnant. 

The  purpose  of  the  act  of  1864  was  manifest- 
ly remediiu,  to  preserve  and  restore  rights  and 
remedies  suspended  by  the  war.  Hence  it  is 
entitled  to  a  liberal  construction  in  favor  of 
those  whose  rights  and  remedies  were,  in  fact, 
suspended.  The  mischief  it  sought  to  remove 
would  be  but  half  remedied  were  it  construed 
as  contended  for  by  the  plaintiffs  in  error.  It 
is  not,  therefore,  to  be  admitted  that  the  in- 
tention of  Congress  was  to  prescribe  a  deduc- 
tion only  of  the  time  which  might  elapse  after 
the  passage  of  the  act,  during  which  it  might  ht\ 
impossible  to  serve  process.  On  the  contrary, 
we  are  of  opinion  that  the  statute  requires  all 
the  time  to  be  deducted  during  which  the  suit 
oould  not  be  prosecuted  by  reason  of  resistance 
to  the  laws,  or  interruption  of  judicial  proceed- 
ings, whether  such  time  was  before  or  after  its 
passage.  Such  we  have  decided  to  be  its  mean- 
ing at  the  present  term,  in  Stewart  v.  Bloom, 
ante,  176,  and  it  is  imneoessary  to  repeat  the 
reasons  given  for  the  decision. 

These  observations  are  sufficient  to  show  that, 
in  our  opinion,  there  was  error  in  entering  a 
judgment  for  the  defendants. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded  for  further 
proceedings. 


WILLIAM  P.  HALLIDAY  et  ol.,  Plffs.  in  Err,, 

V. 

THOMAS  A.  HAMILTON  and  John  L.  Dun- 
nica.  Partners,  as  Hamilton  &  Dimnica. 

(See  S.  C.  11  Wall.  560-566.) 

When  the  title  to  goods  passes  to   the  con- 
signees— trespass  hy. 

Where  goods  are  put  in  charge  of  a  carrier,  by 
the  purchaser  to  be  transported  to  consignees,  in 
pursuance  of  a  special  agreement  that  they  shall 
sell  the  goods  to  pay  a  draft  made  against  the 
goods,  and  apply  any  surplus  to  pav  previous  ad- 
vances made  by  them  to  such  purchaser,  the  bill 
of  lading  being  attached  to  and  sent  with  the  draft ; 
held,  that  the  legal  title  to  the  goods  passed  to  the 
consignees,  on  delivery  to  the  carrier. 

Note. — How  far  consignment  of  goods  vesta  the 
property  in  consignee  and  to  %Dhom  the  carrier  is 
responsible  for  loss  or  injury — see  note,  12  L.  ed.  U. 
8.  1142. 

Passing  of  title  to  property  by  delivery  thereof 
to  a  carrier  for  transportation   to  consignee  or 
vendee — see  note,  22  L.  B.  A.  415. 
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The  consignees  may  maintain  trespass  against  the 
plaintiffs  In  an  attachment  suit,  who  had,  after  the 
delivery  to  the  carrier  attached  and  taken  the 
goods  and  sold  them,  and  received  the  proceeds  of 
the  sale,  on  a  demand  against  the  purchaser  for  the 
purchase  money  lof  the  goods. 

[No.  91.1 
Argued  Mar.  1,  1871,    Decided  May  1,  1871. 

IK  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Suit  was  brought  in  this  case  in  the  court  be- 
low, by  the  defendants  in  error,  to  recover  for 
a  certain  quantity  of  com.  Judgment  having 
been  given  for  the  plaintiffs  in  that  court,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  T,  L,  Dickey,  R,  W.  Johnson,  and 
Albert  Pike,  for  plaintiffs  in  error: 

There  must  be  a  speoial  fjromise  and  agree- 
ment on  the  part  of  tne  consi|;nors  to  make  the 
particjolar  shipment  in  question  a  special  pre- 
vious appropriation  of  that  special  cargo,  and 
an  actual  acceptance  and  consent  thereto  on  the 
part  of  the  consignees.  -There  must  be  some  ob- 
ligation on  the  part  of  considers  to  ship,  and 
some  obligation  on  the  part  of  consignees,  to  ac- 
cept draft,  or  an  actual  acceptance  of  the  draft 
at  the  time  the  right  of  attaching;  creditors 
become  vested  by  actual  seizure.  It  is  absolute- 
ly essential  that  consignees  should  have  knowl- 
edge that  the  cargo  in  question  was  intended  to 
be  consigned  to  them,  and  that  they  should 
have  done  some  act  on  the  faith  of  that  particu- 
lar consignment  (at  the  time  they  allege  the 
lien  existed)  by  reason  of  which  they  would  be 
injured  if  such  were  denied  them. 

2  Pars.  Cont.  94,  98,  292,  5th  ed.;  Brandt  v. 
Bowlhy,  2  B.  &  Ad.  932;  Coxe  v.  Harden,  4 
East,  211;  3  Pars.  Cont.  261,  5th  ed.;  Bank 
V.  Jones,  4  N.  Y.  497;  1  Curt.  130;  1  Bos.  & 
P.  563;  Batem.  Coml.  L.-181;  Hole.  Lead.  Cas. 
upon  Coml.  L.  66,  05 ;  Conard  v.  Ins,  Co,  1  Pet. 
387 ;  Farquhar  v.  Craig,  4  Bro.  P.  C.  47. 

Mr,  Oreo.  P.  Strong,  for  defendants  in 
error : 

The  delivery  of  the  com  to  the  carrier,,  under 
a  bill  of  lading,  by  which  he  boimd  himself  to 
deliver  it  to  defendants  in  error,  who,  by  a  pre- 
vious agreement  with  the  owners  and  shippers 
thereof,  were  to  apply  the  proceeds  to  the  ^y- 
ment  of  an  existing  balance  against  them,  ve^- 
ed  in  the  defendante  such  an  interest  in  the  com 
as  would  give  them  the  right  to  maintain  this 
action  against  the  plaintiffs  in  error,  attain- 
ing creditors  of  the  shippers. 

Russ.  Fact.  &  Bro.  45  Law  Lib.  202;  Bryans 
V.  'Six,  4  Mees.  &  W.  775,  790 ;  Rice  v.  Austin, 
17  Mass.  204 ;  Anderson  v.  Clark,  2  Bing.  20. 

A  price  was  paid  to  the  shipper  for  the  prop- 
erty shipped,  and  a  full  surrender  of  all  pos- 
session and  control  of  the  com  took  place  wtien 
Sherwood,  Karns,  &  Co.  drew  their  bill  of  ex- 
change on  defendants,  and  sold  and  delivered 
it  with  the  bill  of  lading  to  Cole  Brothers.  This 
act  changed  the  title  of  the  property.  The 
specific  lot  of  com  was  set  apart  and  marked. 

Nor  does  it  matter  that  the  defendant^  did 
not  accept  the  bill  until  after  the  corn  was  at- 
tached. 

It  nowhere  appears  that  defendants  knew 
the  com  had  been  attached,  at  the  time  they 
accepted  the  bill. 

Ifesmith  v.  Dyeing  d  Bleach  Co,  1  Curt.  130; 
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€Hhson  ▼.  Bievena,  8  How.  384;  Valle  v.  Cerre, 
36  Mo.  575 ;  Desha  v.  Pope,  6  Ala.  690,  in  which 
Justice  Goldthwaite  sums  up  the  doctrine,  on 
page  694,  citing  Cross  <m  Liens,  32  Law  Lib.  p. 
253 ;  also,  Haille  v.  Smith,  1  Bos.  &  P.  563,  op. 
p.  570;  see,  also,  KoUock  ▼.  Jackson,  5  Ga.  153, 
op.  p.  155;  Davis  ▼.  Bradley,  28  Vt.  118, 
op.  p.  124;  Wade  v.  Hamilton,  30  Ga.  450; 
Broicnell  v.  Carnley,  3  Duer,  9,  op.  p.  12 ;  Funk- 
houser  v.  Dutcher,  14  La.  Ann.  499;  Cuming 
V.  Broicn,  9  East,  506;  Morison  v.  Gray,  2 
Bing.  260;  BJfc.  v.  Homier,  45  Mo.  145. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

On  the  conceded  facts  of  this  case,  there  can 
be  no  question  that  the  legal  title  to  the  1,250 
sacks  of  com  passed  to  Hamilton  &  Dunnica 
before  the  levy  of  the  attachment  by  Halliday 
Brothers,  and  if  so,  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

The  bistorv  of  the  case  is  substantially  this : 

In  1867,  Sherwood,  Karns,  &  Co.,  commission 
merchants  of  St.  I»uis,  had  a  standing  agree- 
ment with  Hamilton  &  Dunnica  of  New  Or- 
leans, to  ship  produce  for  them,  and  to  draw 
drafts  on  the  shipments,  which  they  were  to 
accept  and  pay.  In  case  the  proceeds  of  any 
shipment  lert  a  balance  due  Hamilton  &  Dun- 
nica, they  were  to  apply  the  surplus  of  any 
other  shipment  in  payment  of  it.  At  this  time 
Cole  Brothers  were  the  correspondents,  in  St. 
Louis,  of  Hamilt<m  &  Dunnica,  and  were  ad- 
vertised to  make  advances  on  shipments  made 
to  them,  and  often,  during  the  season  of  1867, 
made  advances  upon  shipments  to  this  house 
by  Sherwood,  Karns,  &  Co.  In  this  condition 
of  things  the  transaction  occurred  which,  is  the 
subject  of  this  controversy. 

On  the  31st  day  of  August,  1867,  Sherwood, 
Karns,  ft  Co.  purchased  of  Halliday  Brothers, 
of  Cairo.  Hlinois,  through  their  agents  in  St. 
Louis,  1250  sacks  of  corn,  lying  at  Price's 
Ijinding  on  the  Mississippi  river,  which  is  a 
short  ^stance  above  Cairo,  and  obtained  an 
order  for  the  delivery  of  the  com.  This  order 
they  handed  over  to  the  agent  of  the  steamboat 
Bee,  then  at  her  wharf  in  St.  Louis,  who  issued 
a  regular  bill  of  lading  to  deliver  the  com  to 
Hamiltcm  &  Dunnica,  at  New  Orleans.  On  the 
same  day,  Sherwood,  Karns,  &  Co.,  drew  their 
bill  of  exchange,  for  $2,500  on  Hamilton  & 
Dunnica,  and  in  it  told  them  to  charge 
the  same  to  account  of  this  specific 
shipment.  At  this  time  there  was  a  large  bal- 
ance due  Hamilton  &  Dunnica,  on  acount  of 
previous  shipments  of  produce.  This  bill  of  ex- 
562*]  change  was  *taken  to  Cole  Brothers  for 
discount,  and  sold,  indorsed,  and  delivered  to 
them  with  the  bill  of  lading  attached,  by  Sher- 
wood, Karns,  &  Co.,  to  whom  they  paid  the 
proceeds.  Shortly  after  this,  Cole  Brothers  de- 
posited the  bill  of  exchange,  thus  accompanied 
py  the  bill  of  lading,  with  a  banking  house  in 
8t  Louis,  who  sent  them  forward,  and  Hamil- 
toD  ft  Dunnica  accepted  the  bill  of  exchange, 
without  notice  of  any  difficulty  in  the  matter, 
and  paid  it  at  maturity.  In  a  day  or  two  after 
the  bill  of  lading  was  issued  and  transferred  to 
Cole  Brothers,  Uke  steamboat  Bee  proceeded  on 
her  voyage  to  New  Orleans,  as  far  as  Price's 
Landing,  and,  having  obtained  the  com,  stopped 
at  Cairo.  There  the  com  was  levied  on  and 
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taken  from  the  possession  of  the  boat,  by  virtue 
of  certain  attachment  proceedings  sk  the  suit 
of  Halliday  Brothers  against  Sherwood,  Karns, 
&,  Co.,  who,  it  seems,  had  not  paid  for  it.  These 
proceedings  resulted  in  the  sale  of  the  com, 
and  the  payment  of  the  proceeds  by  the  mar- 
shal to  Halliday  Brothers. 

On  this  state  of  the  case,  there  is  no  diffi- 
culty, on  principle  and  authority,  in  determin- 
ing the  rights  of  the  parties  to  this  controversy. 

It  is  not  necessary  to  discuss  the  general  doc- 
trine relating  *to  the  lien  of  a  factor,  [*564 
because  it  has  no  application  here.  If  this  were 
the  case  of  a  mere  agreement  to  ship  produce 
in  satisfaction  of  antecedent  advances,  whidi 
will  not,  in  general^  give  the  factor  or  consignee 
a  lien  upon  it  for  his  general  balance  imtil  he 
obtains  actual  possession  of  it,  the  attachment 
would  hold  the  pr^)erty.  But  the  agreement  in 
question  is  of  a  different  character,  and  rests  <m 
a  different  legal  principle.  It  appropriates  spe- 
cifically 1,250  bags  of  com  to  Hamilton  &  Dun- 
nica, with  an  intention  that  they  shall  sell  it  to 
pay  the  draft  drawn  against  it  and,  if  there  is 
any  surplus  remaining  after  this  is  done,  to 
apply  it  in  liquidation  of  the  advances  pre- 
viously made  for  Sherwood,  Karns,  &  Co.  And 
this  appropriation  did  not  rest  in  intention 
merely,  for  it  was  executed,  so  far  as  the  par- 
ties in  St.  Louis  could  execute  it,  by  the  trans- 
mission of  the  bill  of  lading  to  Hamilton  & 
Dunnica.  As  soon  as  the  com  was  deposited 
with  the  common  carrier,  who  was  the  bailee 
for  the  purpose,  the  title  to  it  and  right  of  prop- 
erty in  it  was  changed  and  vested  in  Hamilton 
&  Dunnica,  to  whom  it  was  to  be  delivered. 
This  is  the  effect  of  all  the  cases  on  the  sub- 
ject Haille  v.  Smith,  1  Bos.  ft  P.  563;  Desha 
V.  Pope,  6  Ala.  690 ;  Gibson  v.  Stevens,  8  How. 
384;  Orove  v.  Brien,  8  How.  429;  Bryans  v. 
Nix,  4  Mees.  &  W.  775;  Anderson  v.  Clark,  2 
Bing.  20;  Holbrook  v.  Wight,  24  Wend.  160; 
Orosvenor  v.  Phillips,  2  Hill.  147;  Sumner  v. 
Hamlet,  12  Pick.  76;  Nesmith  v.  The  Dyeing, 
etc.  Co,  1  Curt.  130;  VcUle  v.  Cerre,  36  Mo 
575.  A  contrary  rule  would  defeat  the  object 
whidi  the  parties  to  the  agreement  intended  to 
accomplish  by  it,  and  would  seriously  embar- 
rass commercial  men  in  their  dealings  with 
each  other,  for  it  can  be  readily  seen  that  the 
mode  of  transfer  adopted  in  this  case  is  neces- 
sary for  the  purposes  of  commerce.  If  Hamil- 
ton ft  Dunnica  had  purchased  the  com  outright, 
they  could  not  have  got  a  better  le|;al  title  to  it 
than  they  acquired  under  the  admitted  facts  of 
this  suit.  7^e  l^^l  title  to  the  property  passed 
to  them  to  carry  out  certain  designated  pur- 
poses, and  they  had  the  right  to  the  undis- 
turbed possession  of  it  until  those  purposes 
were  effected. 

*It  may  be  said  that  Sherwood,  Karns,  [*565 
&  Co.  had  an  equitable  interest  in  any  surplus 
that  might  remain  of  the  proceeds  of  the  com 
after  the  claims  of  Hamilton  ft  Dunnica  were 
satisfied,  and  that  this  equitable  interest  was 
liable  to  attachment  by  the  laws  of  Illinois. 
"But  that  liability,"  says  Chief  Justice  Taney, 
in  Gibson  v.  Stevens,  8  How.  384,  "will  not  au- 
thorize the  attaching  creditor  to  take  the  prop- 
erty out  of  the  hands  of  the  legal  owner  before 
his  claims  upon  it  are  discharged."  Besides,  ifc 
is  clear  from  the  evidence  that  the  proceeds 
from  the  com  fell  far  short  of  liquidating  ^e 

215 


581-590 


Supreme  Coubt  of  the  United  States. 


Dec.  Term, 


indebtedness    due   Hamilton   &   Dunnica   from 
Sherwood,  Karns,  &  Co. 

It  is  argued  that  the  bill  of  lading  did  not 
effect  the  transfer  of  the  property,  because  when 
it  was  executed  the  corn  had  not  been  received 
by  the  transportation  company.  But  it  became 
operative  as  soon  as  the  corn  was  in  the  cus- 
tody of  the  boat,  and  the  legal  relations  of  Ham- 
ilton &  Dunnica  to  the  property  were  fixed  from 
that  time,  and  it  is  unnecessary  to  consider 
what  would  have  been  the  rights  of  third  per- 
sons if  the  attachment  proceedings  had  preced- 
ed, instead  of  being  subsequent  to,  the  delivery 
of  the  com. 

It  is  urged  that  the  circuit  court  should  have 
instructed  the  jury,  as  it  was  asked  to  do,  that 
Halliday  Brothers  were  not  liable  in  this  ac- 
tion, unless  they  directed  the  officer  to  seize  the 
com,  or  personally  interfered  with  or  took  con- 
trol of  it.  But  the  refusal  to  give  this  instruc- 
tion worked  no  harm  to  the  plaintiffs  in  error, 
for  the  court  could  have  well  told  the  jury 
that  the  evidence  was  conclusive  on  these  points 
against  them.  Indeed,  so  conclusive  is  it  that 
there  is  no  room  to  doubt  that  they  took  out 
the  attachment  to  seize  this  very  com,  and 
directed  the  officer  to  delay  the  boat  for  that 
purpose.  On  the  4th  of  September,  Booth, 
their  agent  in  St.  Louis,  having  ascertained 
that  Sherwood,  Kams,  &  Co.  had  failed,  and 
did  not  own  any  property  there  to  attach,  and 
being  unable  to  get  the  money  for  the  com, 
sent  a  telegram  to  the  Hallidays  to  stop  its  de- 
566*] livery.  This  they,  doubtless,  *found  they 
could  not  do;  but  on  the  same  day  they  ap- 
plied for  the  writ  of  attachment,  which  was  is- 
sued and  served  on  the  following  day.  No  other 
persons  in  Cairo  could  have  known  of  the  ship- 
ment of  the  corn,  or  Sherwood,  Kams,  &  Com- 
pany's connection  with  it,  and  it  is  idle  to  sup- 
pose the  marshal  would  have  made  the  levy 
without  the  special  instructions  of  the  plain- 
tiffs in  the  suit.  Besides,  it  was  their  interest 
to  keep  their  proceedings  as  secret  as  possible, 
for  fear  the  officers  of  the  boat  might  get  knowl- 
edge of  them  and  avoid  landing  at  Cairo.  But 
this  is  not  all,  for  they  told  Booth  that  they  at- 
tached the  corn,  and  tne  marshal  paid  them  the 
net  proceeds  of  the  sale  of  it.  Surely  nothing 
more  is  necessary  to  show  that  the  levy  and  sale 
were  at  their  instance,  and  there  is  no  evidence 
at  all  to  the  contrary. 

ThesS  views  dispose  of  the  case,  and  the  judg- 
ment is  aooordingly  affirmed. 


JACOB  R.  LUDLOW,  Appt.^ 

V. 

J.  G.  M.  RAMSEY. 

(See  S.  a  11  Wall.  681-600.) 

Errors  and  irregularities,  not  sufficient  to  set 
aside  judicial  sale — legcU  proceedings  against 
absentee  in  Confederate  army — ineffectual  at- 
tempt at  oonfisoation  cannot  make  void  chan- 
cery proceedings  to  sell  property. 

Whert  tbt  bill  Meki  to  let  aside  a  jndlcial  nle, 
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mere  errors  and  Irregnlarltles  In  the  proceedinfir 
will  not  suffice.  It  must  be  shown  that  the  court 
had  no  jurisdiction. 

If  a  party  voluntarily  leaves  his  country  or  bis 
residence,  for  the  purpose  of  engaging:  in  hostilities 
against  the  former,  he  cannot  complain  of  legal 
proceedings  regularly  prosecuted  against  him  as 
an  absentee. 

An  ineffectual  attempt  at  confiscation,  superven- 
ing upon  chancery  proceedings  to  sell  property, 
cannot  deprive  those  proceedings  of  legal  validity. 

[No.  142.] 

Argued  Apr.  12,  1S71.    Decided  May  i,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ten- 
nessee. 

The  bill*  in  this  case  was  filed  in  the  court  be- 
low, by  the  defendant  in  error,  to  have  the  ju- 
dicial sale  of  certain  real  estate,  declared  null 
and  void,  and  to  obtain  possession  of  the  said 
property.  A  decree  having  been  entered  by  that 
court  in  favor  of  the  complainant,  the  respond- 
ent took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Thomas  A.  R.  Nelson  and  Horaoe 
Maynard*  for  appellant: 

Our  positions,  as  to  the  jurisdiction  of  the 
court  below,  may  be  stated  and  summed  up  in 
the  following  propositions:  1.  That  the  only 
matter  that  can  be  examined  in  determining  the 
jurisdiction  of  the  chancery  court  is,  whether 
there  is  jurisdiction  of  such  an  attachment  case 
as  is  presented  in  the  bill,  and  not  whether  it 
has  rightfully  exercised  it.  2.  Whenever  it  is 
shown  by  the  law  that  the  chancery  court  had 
jurisdiction  of  attachment  cases,  then  it  was  a 
question  for  that  court,  and  not  for  the  circuit 
court  of  the  United  States  to  decide  whether 
it  would  exercise  it;  and  the  mode  of  its  exer- 
cise can  only  be  inquired  into  by  a  revising 
tribunal,  and  not  by  a  Federal  tribunal,  having 
chaAcery  jurisdiction  equal  only  and  not  sup- 
erior, as  a  chanceiy  court,  to  a  state  tribunal. 
To  sustain  these  positions,  we  reJy  on  Tipton  v.- 
Harris,  Peck,  423;  Christmas  v.  Russell,  5 
Wall.  291,  18  L.  ed.  475;  Voorhees  v.  Bk.  10 
Pet.  473;  Huff  v.  Hutchinson,  14  How.  688; 
McQavock  v.  Bell,  3  Cold.  612;  Paine  v.  Moore- 
land,  15  Ohio,  435;  and  2  Abb.  Nat.  Dig.  51. 

If  these  propositions  are  erroneous,  and  this 
honorable  court  should  hold  that  the  court  be- 
low could  rightfully  entertain  jurisdiction,  then 
we  insist  that  his  Honor  erred  in  declaring  that 
the  proceedings  in  the  chancery  court  were  of 
no  validity. 

The  bill  of  Cynthia  S.  White  alleges  that  the 
defendant  has  "left  the  state,  or  so  conceals 
himself  that  the  ordinary  process  of  law  cannot 
be  served  upon  him."  The  words  "left  the  state" 
are  equivalent  to  the  words  "resides  out  of  the 
state,"  employed  in  Code,  §  3455,  sub.  S  1.  Sec 
7  Hiunph.  210;  Drake,  Attach.  §§  105,  107.  If 
they  are  not,  the  statutes  authorize  an  alter- 
native statement  (Code  §  3470) :  and  that  he 
"conceals  himself  so  that  the  ordinary  process 
of  Inw  cannot  be  served  upon  him,"  expressly 
declared  one  of  the  causes  for  suing  out  the  at- 
tachment bv  sub.  4,  in  §  3455.  See  Drake, 
Attach,  f  102;  3  Cold.  143. 

4.  The  affidavit  is  in  substantial  conformity 
to  the  requirement  of  the  Code,  fif  3455,  3469, 
3516. 
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If  it  is  not^  the  cttachment  law  is  to  be  liber 
tUy  construed,  by  §  3477 ;  and  no  objection  lies 
to  the  form  of  the  attachment  under  S  3475. 

The  word  "justly"  may  be  omitted.  Drake, 
fl03. 

No  judgment  pro  oonfesso  could  have  been 
lawfully  taken  without  personal  service  of  proc 
ess  or  publication,  and  the  recital  in  the  decree 
that  the  judgment  pro  confesso  was  regularly 
taken,  is,  without  more,  a  conclusive  and  legal 
adjudication  of  the  fact  of  publication,  and 
could  not  be  questioned,  even  in  the  supreme 
court  of  Tennessee,  upon  appeal  or  writ  of  er- 
ror, without  setting  out  the  evidence  on  which 
the  Chancellor  acted. 

See  3  Head,  303;  2  Head,  97;  2  Sneed,  637; 
6  Humph.  378. 

Much  less  could  that  fact  be  inquired  into  in 
the  circuit  court  of  the  United  States  which,  so 
far  as  this  case  is  concerned,  is  only  a  chancery 
court  of  concurrent  jurisdiction,  and  can  exer- 
dse  no  supervision  or  control  over  the  action  of 
the  state  courts  on  the  same  subject-matter. 
But  if  the  fact  can  be  inquired  into,  the  record 
shows  that  publication  was  made  at  January 
Rules,  1864,  and  this  is  substantially  proved  by 
D.  A.  Deaderick.  the  clerk  and  master. 

See  Code,  f  3519. 

Publication  follows  the  levy.  Code,  §§ 
3518.   3524. 

If  the  decree  of  the  chancellor  would  be,  as 
above  insisted^  conclusive  in  the  supreme  court 
of  the  state,  the  court  below  was  bound  by  it, 
and  could  not,  in  a  collateral  way,  review  or 
annul  it. 

See  6  Hump.  378;  2  Head,  98;  3  Head,  603; 
8  Abb.  Nat.  Dig.  122,  Nos.  139,  142,  146,  152, 
154;  Ibid,  61,  No.  124,  and  p.  63. 

These  ouestions  were  discussed  and  consid- 
ered by  the  court  in  Cooper  v.  Reynolds^  10 
Wall.  308,  19  L.  ed.  931,  No.  37,  at  the  pres- 
ent term. 

Want  of  publication  or  notice  may  be  error, 
but  does  not  make  the  proceedings  void. 

Drake,  S§  437,  447. 

Real  estate  may  be  attached,  although  there 
is  personalty.     Drake,  Attach.  §  233. 

It  is  not  necessary  in  attachment  cases,  to 
show  that  search  was  made  and  no  personal 
property  found. 

Boggets  v.  Oamble,  3  Cold,  151. 

Id  this  case  the  sherifT  returned:  **No  per- 
sonal property  of  respondent  to  be  found." 

The  fact  that  the  Civil  War  was  pending  can 
have  no  influence  on  the  title:  First,  because 
the  nets  of  secession  were  void;  and,  second, 
bfttiuse  Ramsey,  the  complainant,  voluntarily 
placed  himself  within  the  rebel  lines,  and  can- 
not take  advantage  of  his  own  wrong. 

See,  Mr.  Janin's  argument  and  opinion  of 
the  court  in  Walker  v.  Villavaso,  6  Wall.  126, 
IS  L.  ed.  853. 

The  Tennessee  Ordinance  of  Secession  did  not 
«ffect  the  jurisdiction  of  the  courts,  White  v. 
Cannon,  6  Wall.  450,  18  L.  ed.  925  and  the  gen- 
fral  laws  revived  on  the  reoccupation. 

2  Cold.  267 :  3  Cold.  554. 

Me$9rt.  J.  \ir.  Moore  and  Edward  Iiand- 
•!••  for  appellee: 

The  »ttachmeiit  sued  out  in  the  first  instance 
hr  White  against  the  appellee  was  not  author- 
ised hv  the  laws  of  Tennessee,  and  all  subse- 
11  Waix. 


juent  proceedings  thereon  were  a  nullity.  On 
this  point  we  refer  to  the  following  cases: 
Woodfolk  V.  Whitworth,  5  Cold.  561 ;  Thompson 
V.  Carper,  11  Humph.  542;  Morris  v.  Davis, 
\  Sneed,  453;  Smith  v.  Foster,  3  Cold.  140; 
flaynes  v.  Gates,  2  Head,  598;  Engle  v.  McCur- 
y,  Ailmr.  of  Herndry,  etc. 

The  affidavit  upon  which  said  attachment 
was  obtained  does  not  meet,  in  form  or  sub- 
stance, the  requirements  of  the  law  as  expound- 
ed in  the  foregoing  cases.  This  record  seems  to 
us  to  present  a  case  of  extreme  injustice  to  the 
appellee.  A  valuable  building  lot  in  the  town  of 
Knoxville,  worth  more  than  thirty  times  the 
11  mount  of  the  debt  due  to  White,  was  levied  on 
when  there  were  other  pieces  of  property,  not  a 
stone's  throw  from  it,  far  less  valuable;  yet 
abundantly  sufficient  to  pay  the  debt,  notori- 
ously known  to  be  the  property  of  the  appellee. 
Yet  this  valuable  piece  of  property  was  levied 
on  and  exposed  to  sale  and,  as  we  maintain,  sac- 
rificed; for  the  amount  for  which  it  was  sold 
was  grossly  inadequate  to  its  value.  The  rents 
of  the  property  amounted  to  much  more  than 
double  the  interest  or  $10,000,  the  value  fixed 
by  the  appellee  on  the  property;  and  yet  some 
of  the  witnesses  undertake  to  say  that  $5,000 
was  a  fair  price  for  it.  This,  we  say,  is  a  species 
of  confiscation  which  the  government  would 
not  allow  in  this  case.  And  it  would  be  strange, 
indeed,  if  courts  of  that  government  would  per* 
mit  private  parties  to  do  that  which  the  govern- 
ment would  not  do.  The  appellee  obtained  his 
pardon  from  the  President  of  the  United  States, 
and  whatever  may  have  been  his  sympathies 
with  the  Rebellion,  he  has,  as  he  had  a  legal 
right  to  do,  alleged  in  his  bill  the  fact  of  the  ex- 
istence at  the  time  of  a  public  war,  and  that 
being  within  the  lines  of  the  rebel  authorities, 
he  had  no  possible  opportunity  to  defend  the 
suit  against  him,  nor  to  obtain  any  information 
of  the  existence  of  such  a  proceeding. 

That  this  court  has  too  often  recognized  the 
late  war  of  the  Rebellion  to  have  been  a  public 
war,  to  be  now  questioned,  and  the  fact  that  the 
appellee,  before  the  Federal  Army  took  posses- 
sion of  the  country  around  Knoxville,  had  re- 
sided there  and  voluntarily  left  and  gone  to  an- 
other state,  might  have  some  weight  in  deter* 
mining  his  status  in  a  proceeding  by  the  gov- 
ernment against  him,  but  it  is  difficult  to  per- 
ceive how  it  could  avail  Ludlow  in  this  suit. 
But  the  appellant,  while  he  does  not  deny  the 
fact  as  alleged  in  appellee's  bill,  that  he  was 
within  the  rebel  lines  and  could  not  have  ap- 
peared and  defended  the  suit,  still  seems  to 
think  it  enough  to  aver  that  Ramsey  was  iden- 
tified with  the  Rebellion.  At  this  point  there 
are  two  prominent  ideas  that  occur  to  us.  The 
first  is:  Tliat  a  party  situated  as  Ramsey  was 
might  have  put  in  his  bill  of  exceptions  or  have 
done  certain  things  durin?  the  trial  of  said 
cause,  when  he  was  prohibited  from  coming 
within  the  Federal  lines  by  the  Proclamation  of 
the  President^  and  by  the  very  nature  of  the  re- 
lations then  existing  between  the  belligerents. 

The  second  is:  That  Ludlow  pretends  not  to 
have  known  of  the  existence  of  any  such  prohi- 
bition or  regulation. 

We  invite  the  attention  of  the  court  to  the 
law,  as  the  same  has  been  settled  with  respect 
to  parties  situated  as  these  parties  were  f^ur- 
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ing  the  War.  And  first,  w«  refer  to  the  case  of 
Dean  v.  VeUon,  10  Wall.  158, 19  L.  ed.  926,  and 
also  to  the  following  authorities:  Cuyler  v. 
Ferrill,  1  Abb.  U.  S.  169;  see,  also,  the  Prize 
Cases,  2  Black,  635,  17  L.  ed.  459. 

The  chancery  court  at  Knoxville  had  no  juris- 
diction of  the  suit  of  Cynthia  G.  White  against 
J.  G.  M.  Hamsey. 

1.  J.  G.  M.  Ramsey  was  an  alien  enemy  at 
the  time.    Prize  Cases,  supra;  1  Bos.  &  P.  163. 

A  state  of  war  and  noninteroourse  existed. 
Act  of  July  13,  1861,  12  Stat,  at  L.  257;  Proc- 
lamation of  President. 

That  part  of  Tennessee  including  Knoxville 
was  occupied  by  the  United  States  troops,  and 
within  its  jurisdiction  during  all  the  proceed- 
ings in  case  of  White  v.  Ramsey. 

The  Venice,  2  Wall.  258,  17  L.  ed.  866;  Oua- 
chita Cotton,  6  Wall.  531,  18  L.  ed.  939;  Ora- 
ham  V.  Merrill,  8  Law  Reg.  477. 

All  debts  are  suspended  during  war. 

Upton,  Prize,  40;  Grot.  ch.  20,  S  16;  Wheat. 
Int.  Law,  877;  Hanger  v.  Abbott,  6  Wall.  532, 
18  L.  ed.  939 ;  Btewart  v.  Levy,  ante,  86 ;  U,  flf.  v. 
Orossmayer,  9  Wall.  72,  19  L.  ed.  627 ;  Dean  v. 
Nelson,  supra. 

Interest  on  debt  suspended. 

Ward  V.  Smith,  7  Wall.  447,  19  L.  ed.  207 ; 
Jordan  ▼.  Nelson,  8  Law  Reg.  225,  and  cases 
there  cited. 

An  alien  enemy  cannot  sue  or  be  sued. 

Sparenburgh  v.  Bannatyne,  1  Bos.  &  P.  163; 
Bell  V.  Chapman,  10  Johns.  182 ;  Clarke  v.  Mo- 
rey,  10  Johns.  69;  Wheat.  Int.  L.  546;  Bemmes 
V.  Ins,  Co,  8  Am.  Law  Reg.  673;  Dean  v.  Nel- 
son, supra. 

During  war,  a  writ  of  attachment  cannot  be 
issued  against  the  property  of  an  alien  enemy; 
nor  can  a  service  of  the  writ  be  made. 

International  law,  like  the  common  law,  is  a 
part  of  the  law  of  the  United  States. 

Hanger  v.  Abbott,  6  Wall.  539,  18  L.  ed.  942; 
7  Op.  Atty.  Gen.  27. 

The  property  of  the  appellee,  J.  G.  M.  Ram- 
sey, was  not,  at  the  time  of  the  service  of  the 
writ,  subject  to  attachment,  nor  afterwards  to 
the  judgment  or  sale. 

Act  July  17,  1862,  12  Stat,  at  L.  591 ;  Presi- 
dent's Proclamation,  July  25,  1862,  12  Stat,  at 
L.  1266. 

Seizure  by  the  marshal  annulled  the  attach- 
ment of  the  state  court. 

An  attachment  is  not  a  lien. 

2  Story  C.  C.  131 ;  5  Law  Rep.  19,  see.  Prize 
and  Revenue  Cases,  2  Black,  635,  17  L.  ed.  459. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  case  below  was  a  bill  in  eouity  filed  by 
Ramsey,  the  appellee,  to  set  asiae  a  judicial 
sale  of  a  house  and  lot  in  Elnoxville,  belonging 
to  him,  and  to  recover  the  rents  and  profits 
thereof.  His  allegation  was  that  the  proceed- 
ings by  which  the  property  was  pold  were  null 
and  void.    The  facts  were  briefly  these: 

Ramsey  was  indebted  to  Cynthia  S.  White  by 
note,  amounting,  with  interest,  to  $332.  In 
September,  1863,  she  filed  a  bill  against  him  for 
the  recovery  of  the  money,  alleging  that  he  had 
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left  the  state,  or  concealed  himself,  so  that  the 
ordinary  process  of  law  could  not  be  served 
ui^n  him;  and  that  he  was  owner  of  consider- 
able estate,  both  real  and  personal,  in  Knox 
county;  wherefore  she  prayed  for  process  of 
subpoena  and  attachment,  and  that  a  sufficient 
amount  of  his  estate  should  be  attached  to  sat- 
isfy her  demand;  that  publication  be  made,  the 
property  sold,  etc.  Having  nven  the  requisite 
bond  in  such  case,  an  at&chment  was  issued 
and  the  property  in  question  was  duly  attached, 
as  appeared  by  the  sheriff's  return  to  the  writ,  no 
personal  property  being  found.  At  the  January 
Rules,  order  of  publication  was  made  to  notify 
the  defendant  to  appear  on  the  first  Monday  of 
April,  1864,  and  make  defense.  In  October 
term,  a  decree  was  rendered  for  the  amount  ot 
the  debt,  and  directing  the  master  to  sell  the 
property  attached.  The  master  duly  advertised 
it  for  sale,  and  bid  it  off  to  one  S.  Vail,  for 
$5,100.  The  sale  was  reported  to  and  confirmed 
by  the  court,  and  a  writ  of  possession  was  is- 
sued, but  was  opposed  by  persons  occupying  the 
premises.  Subsequent  proceedings,  however, 
were  taken,  which  finally  resulted  in  putting 
Ludlow,  the  plaintiff  in  error,  into  possession, 
he  having  purchased  the  property  of  Vail. 

As  the  bill  in  this  case  is  a  collateral  proceed- 
ing to  set  aside  the  sale,  mere  errors  and  irreg- 
ularities in  the  original  proceeding  will  not  siS- 
fice.  It  must  be  shown  that  the  court  had  no 
jurisdiction.  We  had  occasion,  recently  in  tfie 
case  of  Cooper  v.  Reynolds,  10  Wall.  308,  19  L. 
ed.  931,  which  came  from  the  same  district  as 
this  case,  and  also  arose  upon  an  attachment, 
to  examine  this  question,  and  it  is  unnecessary 
to  repeat  what  was  then  said.  The  question  is: 
Did  the  court  acquire  jurisdiction  of  the  ease? 
It  is  not  denied  tnat  it  has  general  jurisdiction 
of  attachments  in  such  cases.  The  Ck>de  ex- 
pressly says  that  any  person  may  sue  out  an  at- 
tachment in  the  chancery  court,  upon  debts  or 
demands  of  a  purely  legal  nature,  except  causes 
of  action  founded  on  torts,  whenever  the  amount 
in  controversy  is  sufficient  to  give  the  court  ju- 
risdiction. Sec.  3461.  Fifty  dollars  gives  the 
court  jurisdiction,  and  the  amount  here  is  over 
$300.  The  judge  below,  in  his  decree,  relies  on 
the  want  of  a  sufficient  ^affidavit.  We  [*588 
have, compared  the  affidavit  with  the  require- 
ments of  the  statute,  in  the  light  of  the  cases 
cited  by  the  appellee's  coimsel,  and  we  see  in  it 
no  defect  which  should  make  the  proceedings 
null  and  void.  True,  it  does  not  say  that  the 
debt  is  a  just  claim;  but  it  states  the  amount 
of  the  debt,  and  that  it  is  on  the  defendant's 
note  or  bond,  a  copy  of  which  is  appended,  show- 
ing that  it  was  made  under  the  defendant's  seal, 
and  contained  a  promise  to  pay  to  the  complain- 
ant or  order  $300,  six  months  after  date,  for 
value  received,  with  interest  from  date.  This 
is  a  particularity  beyond  the  requirement  of  the 
statute,  and  more  than  compensates  for  the 
omission  of  the  statement  that  it  was  a  just 
claim.  The  dictum  of  Judge  McKinney,  in  Uth 
Humphrey,  545,  so  often  quoted,  that  "it  should 
be  stated  in  the  affidavit,  and  alleged  in  the  at- 
tachment, that  a  suit  has  been  commenced  by 
the  plaintiff  against  the  defendant,  the  nature 
thereof,  the  tribunal  in  which  it  is  depending, 
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the  amount  of  damages  laid  in  the  action,  and 
that  the  cause  of  action  stated  is  just,"  relates 
to  an  ancillary  attachment  in  a  suit  brought  for 
an  unliquidated  demand,  and  is  suggested  by 
him  as  a  sufficient  affidavit  in  such  cases,  in 
which  it  is  impossible  for  the  plaintiff  to  swear 
(as  he  can  do  in  debt)  to  the  precise  amount 
due.  In  this  case  the  complamant  not  only 
swears  to  the  amount  due,  but  exhibits  a  copy 
of  the  defendant's  bond  or  note,  under  seal,  in 
effect  admitting  the  debt  and  promising  to  pay 
it  We  cannot  believe  that  the  courts  of  Ten- 
netsee  would  hold  such  an  affidavit  defective 
even,  much  less  so  absolutely  void  as  to  vitiate 
all  the  subseauent  proceedings. 

The  writ  of  attachment  appears  to  be  in  due 
form  and  to  have  been  regularly  served  on  the 
property;  so  that  the  court  became  fully  pos- 
sessed of  jurisdiction  over  the  case.  Our  atten- 
tion has  not  been  called  to  any  other  defect  in 
the  proceedings  that  amounts  to  anything  more 
than  a  mere  irr^ularity,  unless  the  points  next 
to  be  considered  should  be  regarded  as  doing  so. 

First.  It  is  alleged  by  Ramsey  in  his  bill  in 
the  present  suit,  that  at  the  time  when  the  at- 
589*]  tachment  was  sued  out,  and  *when  the 
publication  was  made  in  the  newspaper  at 
knoxville  notifying  him  to  appear  and  defend 
the  original  suit,  or  that  judgment  would  be 
taken  pro  confesso  against  him,  he  was  in  no 
situation  to  see  or  Imow  of  such  publication, 
and  he  makes  various  allegations  in  confirma- 
tion of  that  statement;  that  he  was  in  the  coun- 
try held  by  Confederate  troops,  and  no  news- 
papers that  were  published  within  the  Federal 
lines  were  allowed  to  be  sent  into  the  Confeder- 
ate lines,  and  there  were  no  mail  facilities  be- 
tween them;  and  the  only  commimication  was 
hj  a  flag  of  truce ;  that  a  great  Civil  War  was 
raginff  between  the  Confederate  government  and 
the  United  States,  and  martial  law  existed  in 
the  state  of  Tennessee,  and  civil  courts  were 
only  held  by  the  will  of  military  commanders. 
In  his  amended  bill  he  says,  that  when  the  at- 
tachment was  issued,  and  the  proceedings  had, 
he  was  known  to  be  one  of  the  enemy  of  the 
party  governing  by  arms  the  locality  of  the 
eoort,  and  it  was  known  that  he  could  not  have 
■otiee  of  the  suit,  could  not  appear  at  the  court, 
and  eonld  have  no  commimicsrtion  with  others 
at  the  place  of  the  court,  etc. 

On  tnese  allegations  the  question  arises :  Why 
was  the  complainant  in  the  country  held  by  Con- 
federate troops?  Why  could  he  not  return  to 
Knoxville?  Why  could  he  not  have  communi- 
cation with  that  place?  It  was  his  place  of 
residence.  He  says  that  he  left  Knoxville  a 
short  time  before  the  Federal  troops  arrived. 
Why  did  he  leave?  Was  he  forced  to  leave,  and 
was  his  return  forbidden?  Could  he  not  have 
returned  at  any  moment  by  submitting  to  the 
authority  of  the  United  States?  Was  not  his 
sbsencea  voluntary  one?  The  order  of  publica- 
tkn  was  made  at  the  January  Rules,  1864. 
President  Lincoln's  Proclamation  of  Amnesty 
was  issued  on  the  8th  of  December  previous,  of- 
fering pardon  and  amnesty  to  all  persons  who 
would  take  the  oath  of  allegiance.  Then,  what 
11  Wall. 


obstacle  existed  to  prevent  the  complainant's 
turn?    The  causes  alleged  were  certainly  in- 
sufficient. 

This  case  differs  from  that  of  Dean  v.  Nelson, 
10  Wall.  158,  19  L.  ed.  926,  decided  at  the  pres- 
ent term.  Jn  that  case  Nelson  and  his  wife 
were  driven  out  of  Memphis  by  a  militarv  order 
and  were  not  permitted  to  return,  and  the  pro- 
ceedings to  foreclose  their  property  took  place 
during  their  enforced  absence.  The  other  de- 
fendant, May,  was  only  nominally  interested, 
and  had  always  been  within  the  Confederate 
lines.  But  if,  as  in  this  case,  a  party  volun- 
tarily leaves  his  country  or  his  residence  for  the 
purpose  of  engaging  in  hostilities  against  the 
former,  he  cannot  1^  permitted  to  complain  of 
legal  proceedings  regularly  prosecuted  against 
him  as  an  absentee,  on  the  groimd  of  his  inabil- 
ity to  return  or  hold  communication  with  the 
place  where  the  proceedings  are  conducted. 
That  would  be  carrying  the  privilege  of  contra 
non  valentem  *to  an  unreasonable  ex-  [*590 
tent.     We  think  it  cannoi;  be  set  up  in  this  case. 

In  the  next  place,  it  is  alleged  that  the  juris- 
diction of  the  chancery  court  was  displaced  by 
proceedings  to  confiscate  the  property  in  the 
district  court  of  the  United  States,  and  a  seiz- 
ure made  for  that  purpose,  hy  order  of  the  dis- 
trict attorney,  on  the  21st  of  September,  1864. 
No  record  or  transcript  of  the  alleged  proceed- 
ings in  the  district  court  was  given  in  evidence 
in  this  suit ;  at  least,  none  appears  in  the  record 
before  us.  It  is  conceded  that  no  confiscation 
took  place.  Ludlow,  tlie  respondent  below,  the 
appellant  here,  admits  that  proceedings  were 
commenced  by  information  filed  October  10, 
1864;  but  states  and  shows  that  Qynthia  S. 
White  intervened  to  protect  her  interest  and  in- 
sist on  her  prior  levy,  made  almost  a  year  be- 
fore the  seizure  in  behalf  of  the  United  States ; 
that  Ramsey  pleaded  the  President's  pardon, 
and  thus  obtained  a  release  of  his  property  and 
an  end  of  the  confiscation  proceedings ;  and  that 
a  writ  of  possession  was  afterwards  awarded  by 
the  chancery  court  on  the  application  of  Lud- 
low, and  possession  was  delivered  to  him  ac- 
cordingly in  execution  of  the  decree  of  said 
court.  It  is  said  that  these  proceedings  were 
in  contempt  of  the  district  court.  Though  that 
be  so,  the  matter  is  not  before  us,  and  we  can- 
not adjudicate  upon  it.  If  the  United  States 
authorities  had  the  right  to  seize  the  property, 
and  take  it  out  of  the  hands  of  the  law,  as  a  pre- 
liminary step  to  proceedings  for  confiscation,  it 
would,  nevertheless,  seem  to  be  the  right  of  the 
chancery  court  to  reassume  possession  when 
the  confiscation  proceedings  failed  and  came  to 
an  end.  And  though  the  writ  of  possession 
awarded  by  that  court  may  have  been  irregular- 
ly issued  (which  it  is  not  necessary  for  us  to 
decide)  Ludlow,  the  purchaser  of  the  chancery 
title,  was,  in  fact,  put  in  possession,  and  as  be- 
tween him  and  Ramsey,  he  has  the  better  title. 
An  ineffectual  attempt  at  confiscation,  super- 
vening upon  the  chancery  proceedings,  cannot 
deprive  tnose  proceedings  of  legal  validity. 

The  decree  of  the  Cirouit  Court  must  be  re- 
versed, 
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Steamboat  hired  by  the  United  States — when 
voyage  broken  up  —  compensation  of  —  when 
not  entitled  to  wages  of  pilot  and  crew. 

Where  the  owners  of  a  steamboat  are  employed 
to  transport  a  cargo  of  military  supplies  for  the 
United  States  at  a  per  diem  compensation,  the  true 
relation  of  the  United  States  to  the  adventure  was 
that  of  a  chartei'er  for  hire  and  shipper  of  the 
cargo. 

Where,  on  the  return  trip,  the  voyage  was  com- 
pletely broken  up  by  the  perils  of  navigation ;  held, 
that  the  owners  were  entitled  to  the  agreed  per 
diem  compensation  for  the  time  It  would  have  re- 
quired for  the  steamboat  to  have  completed  the 
return  trip. 

The  owners  of  the  steamboat  were  not  entitled  to 
pay  for  the  wages  of  a  pilot  and  crew  sent  to  the 
place  where  the  steamboat  was  aground,  to  get  her 
afloat  and  bring  her  down  the  river,  although  the 
owners  of  the  steamboat  consulted  with  the  quar- 
ter master  before  thev  dispatched  the  pilot  and 
crew  to  the  scene  of  the  disaster. 

[No.  144,  225.] 
Argued  Apr.  IS,  1870,      Decided  May  1,  1871. 

CROSS  appeals  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below,  by  the  first  appellants,  to  recover 
money  alleged  to  be  due  them  from  the  United 
States  for  the  use  of  a  certain  steamer^  and  for 
certain  expenses  connected  with  the  same.  Judg- 
ment having  been  given  for  the  claimants  for  a 
part  of  their  claim,  they  took  an  appeal  to  this 
court.  The  United  States  also  took  a  cross  ap- 
peal from  the  same  judgment,  the  opinion  upon 
the  decision  of  which  immediately  follows  this 
case,  with  which  that  one  was  argued. 

This  case  is  fully  stated  by  the  court. 

Messrs.  Wm.  Lawrenoe  and  B.  J.  Atkin- 
Bon  for  appellants. 

Messrs.  Amos  T.  Aokerman,  Atty.  Gen., 
and  T.  H.  Talbot,  Asst.'  Atty,  Oen.,  for  ap- 
pellees. 

Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court  in  No.  144: 

Affreightment  contracts  are  of  two  kinds, 
and  they  differ  from  each  other  very  widely  in 
their  nature  as  well  as  in  their  terms  and  legal 
effect. 

Charterers  or  freighters  may  become  the  own- 
ers for  the  voyage  without  any  sale  or  purchase 
of  the  ship,  as  in  cases  where  they  nire  the 
ship  and  have  by  the  terms  of  the  contract,  and 
assume  in  fact,  the  exclusive  possession,  com- 
mand, and  navigation  of  the  vessel  for  the  stip- 
ulated voyage.  But  where  the  general  owner 
retains  the  possession,  command  and  naviga- 
tion of  the  ship,  and  contracts  for  a  specified 
voyage,  as,  for  example,  to  carry  a  cargo  from 
one  port  to  another,  the  arrangement  in  contem- 
plation of  law  is  a  mere  affreightment  sounding 
601*]  in  contract,  and  not  a  demise  of  the  •ves- 
sel, and  the  charterer  or  freighter  is  not  clothed 
with  the  character  or  legal  responsibility  of 
ownership.  Donahue  v.  Kettell,  1  Cliff.  137; 
The  Volunteer.  1  Sunm.  651 :  Drinkwater  y.  The 
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Spartan,  1  Ware,  153;  Ch'acie  t.  Palmer,  8 
Wheat.  605;  Clarkson  v.  Edes,  4  Cow.  470;  Tag- 
gard  v.  Loring,  16  Mass.  336;  Christie  v.  Lewis, 
2  Brod.  &  B.  410. 

Unless  the  ship  herself  is  let  to  hire,  and  the 
owner  parts  with  the  possession,  command  and 
navigation  of  the  same,  the  charterer  or  freight- 
er is  not  to  be  regarded  as  the  owner  for  the 
voyage,  as  the  master,  while  the  owner  retains 
the  possession,  command  and  navigation  of  the 
ship,  is  the  agent  of  the  general  owner,  and  the 
mariners  are  regarded  as  in  his  employment, 
and  he  is  responsible  for  their  conduct.  Put- 
nam V.  Wood,  3  Mass.  481. 

Courts  of  justice  are  not  inclined  to  regard 
the  contract  as  a  demise  of  the  ship  if  the  end 
in  view  can  conveniently  be  accomplished  with- 
out the  transfer  of  the  vessel  to  the  charterer, 
but  where  the  vessel  herself  is  demised  or  let 
to  hire,  and  the  general  owner  parts  with  the 
possession,  command  and  navigation  of  the  ship, 
the  hirer  becomes  the  owner  during  the  term  of 
the  contract,  and  if  need  be  he  may  appoint  the 
master  and  ship  the  mariners,  and  he  becomes 
responsible  for  their  acts.  Sherman  v.  Fream, 
30  Barb.  478;  Reeve  v.  Davis,  1  Ad.  &  E.  312; 
Frazer  v.  Marsh,  13  East.  238;  Marcardier  v. 
Ches.  Ins.  Co.  8  Cranch,  39;  1  Pars.  Ship.  278; 
Campbell  v.  Perkins,  8  N.  Y.  430. 

On  the  first  day  of  June,  1865,  the  assistant 
quartermaster  of  the  United  States,  stationed 
at  St.  Louis,  applied  to  the  plaintiffs,  as  the 
owners  of  the  steamboat  Belle  Peoria,  to  trans- 
port a  cargo  of  military  supplies  from  that  port 
to  Fort  Berthold,  but  the  owners  of  the  steam- 
boat declined  on  account  of  the  lateness  of  the 
season.  He  then  ordered  them  to  prepare  for 
the  trip,  and  informed  them  that  in  case  of  re- 
fusal the  steamboat  would  be  impressed.  They 
protested,  but  under  the  orders  given  got  the 
boat  in  readiness,  put  the  cargo  on  board,  and 
on  the  3d  of  June,  1865,  left  St.  Louis  for  the 
place  of  destination  where  the  steamboat  ar- 
rived *on  the  22d  of  July  following,  [*602 
when  she  discharged  her  cargo,  and  on  the  24th 
of  the  same  month  started  down  the  river  on 
her  return  trip.  She  proceeded  for  two  days  in 
safety,  when  a  high  wind  *'sprung  up,"  and  in 
attempting  to  land  she  was  blown  ashore  and 
grounded.  All  f»ffort8  to  get  her  off  proved  un- 
availing, and  believing  it  impossible  to  do  so  un- 
til a  rise  should  occur  in  the  river,  the  master, 
and  most  of  the  other  officers  and  crew  decided 
to  return,  leaving  on"  board  the  mate,  one  en- 
gineer and  three  watchmen  to  take  care  of  the 
boat,  aided  by  a  military  guard  detailed  and 
sent  from  Fort  Rice  by  the  officer  in  command 
at  that  post.  Information  that  the  steamboat 
was  aground  reached  the  owners  at  St.  Louis  on 
the  10th  of  August,  1865,  but  she  remained 
aground  until  the  15th  of  April  of  the  next 
year,  when  she  was  swept  off  by  an  ice  freshet 
in  the  river  and  totally  destroyed.  When  the 
assistant  quartermaster  ordered  the  owners  to 
prepare  for  the  trip,  he  fixed  the  per  diem  com- 
pensation of  the  boat  at  $272,  which  appears 
to  have  been  satisfactory  to  the  owners,  as  they 
were  paid  at  that  rate  to  the  time  they  re- 
ceived information  of  the  disaster,  and  th^ 
have  presented  no  claim  for  any  greater  al- 
lowance for  that  period  of  time.  They  were 
also  paid  at  the  rate  of  $101  per  day  from  the 
said  10th  of  August  to  the  30th  of  September 
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in  the  same  year,  covering  the  period,  as  stated 
in  the  findini;,  that  the  mate,  eni^ineer  and  the 
three  watchmen  remained  on  board  alter  the 
master  and  the  rest  of  the  otiicers  and  crew  re- 
turned. Vouchers  were  also  issued  to  the  plain- 
tiffs at  the  rate  of  $80  per  day  from  the  30th 
of  September  of  the  same  year  to  the  30th  of 
November  following,  but  those  vouchers  have 
never  been  paid  or  recognized,  and  the  plain- 
tiffs sued  the  United  States  for  the  amount  of 
those  vouchers  and  for  compensation  for  the 
use  of  the  steamboat  at  the  same  rate  from  the 
time  the  last  voucher  was  issued  to  the  time 
when  the  steamboat  was  swept  off  from  the 
place  where  she  was  grounded  by  the  ice  freshet 
in  the  river  and  totally  destroyed. 

Although  the  plaintiffs  objected  to  the  order 
of  the  quartermaster  at  the  time  it  was  given, 
603*]  still  it  is  quite  evident  *that  they  ulti- 
mately consent^  to  perform  the  service  as  mat- 
ter of  contract,  and  that  they  were  content  to 
receive  the  per  diem  compensation  fixed  by  the 
assistant  quartermaster  at  the  time  he  gave  the 
order.  Abundant  confirmation  of  that  view  is 
found,  if  any  be  needed,  in  the  fact  that  they 
voluntarily  accepted  the  prescribed  per  diem 
compensation  from  the  commencement  of  the 
trip  to  the  10th  of  August  following,  when  they 
received  information  of  the  disaster,  which  was 
at  the  time  when  the  master  and  all  the  steam- 
boat's company,  except  the  mate,  one  engineer 
and  three  watchmen  returned  to  the  port  of 
departure,  and  thnt  the  plaintiffs  make  no 
daim  for  any  additional  compensation  during 
that  period.  Compulsion  is  not  set  up  by  the 
plaintiffs  and,  if  it  was,  the  theory  conla  not 
be  supported,  aa  the  jurisdiction  of  the  court  of 
claims  does  not  extend  to  torts.  They  have 
also  been  paid  for  the  value  of  the  steamboat, 
and  also  a  per  diem  compensation  of  $101  per 
day  from  the  10th  of  August  to  the  30th  of 
September,  which  is  the  date  when  the  mate, 
engineer,  and  Ae  three  watchmen  also  left  the 
steamboat  and  returned  to  St.  Louis.  No  addi- 
tional compensation  is  claimed  for  that  period, 
but  they  claim  for  the  amount  of  the  vouchers 
issued  at  the  rate  of  $80  per  day  for  the  two 
months  next  succeeding  that  period,  and  at  the 
same  rate  from  the  end  of  that  period  to  the 
15th  of  April  in  the  following  year,  when  the 
steamboat  was  swept  off  by  the  ice  freshet  and 
Fas  totally  destroyed. 

Judgment  was  rendered  for  the  claimants  for 
eertain  moneys,  not  involved  in  this  appeal, 
which  were  expended  by  them  in  efforts  to  save 
the  {iteamboat,  but  the  petition,  so  far  as  re- 
spects the  per  diem  compensation,  was  dis- 
missed, and  the  claimants  appealed  to  this 
court. 

Throughout  the  litigation  the  plaintiffs  have 
prosecuted  their  claim  as  a  matter  of  contract, 
and  it  is  quite  clear  that  it  could  have  no  other 
foundation  in  the  court  where  the  suit  was 
brought  and,  of  course,  it  must  depend  upK)n 
the  proper  application  of  the  principles  of  com- 
mercial law  to  the  facts  of  the  case  as  found 
by  the  court  of  claims. 

By  the  terms  of  the  contract,  they  were  to 
604*1  carry  the  cargo  'of  military  supplies 
from  the  port  of  St.  Louis  up  the  Missouri  river 
to  Fort  Berthold  for  $272  per  day  during  the 
voyage,  including  the  return  trip  as  well  as  the 
trip  to  thts  place  of  destination,  in  full  compen- 


sation  for  the  entire  services.  By  necessary 
implication  the  plaintiffs  were  to  victual  ani 
man  the  steamboat  and  keep  her  in  a  seaworthy 
condition,  and  in  contemplation  of  law  they  re- 
tained the  possession,  control,  and  navigation  of 
the  steamboat,  as  the  master  was  one  of  their 
own  selection  and  the  crew  were  in  their  own 
employment,  and  they  were  responsible  for 
their  conduct.  Steamers  require  fuel  as  a 
means  of  creating  motive  power,  and  it  is  quite 
obvious  that  it  was  the  duty  of  the  .plaintiffs 
to  supply  the  steamboat  with  fuel  for  that  pur- 
pose as  well  as  provisions  for  the  officers  and 
crew,  and  that  the  master  was  their  agent  and 
not  the  agent  of  the  charterers.  Well-founded 
doubts  cannot  be  entertained  upon  that  subject, 
and  if  those  conclusions  of  tact  are  correct, 
then  it  follows  as  a  conclusion  of  law  that  the 
plaintiffs,  as  the  general  owners  of  the  steam- 
boat, were  also  the  owners  for  the  voyage,  and 
that  the  true  relation  of  the  United  States  to 
the  adventure  was  that  of  a  charterer  for  hire 
and  shipper  of  the  cargo.  Saville  v.  Campion, 
2  B.  &  Aid.  510. 

Through  the  assistant  quartermaster  at  St. 
Louis  the  United  States  put  the  cargo  on  board 
the  steamboat,  at  a  fixed  per  diem  compensa- 
tion during  the  round  trip,  for  transporting  the 
military  supplies  constituting  the  cargo  to  the 
place  oi  destination,  the  steamboat  having  the 
right  to  take  a  return  cargo  from  other  ship- 
pers or  to  return  in  ballast,  at  the  election  of 
her  owners.  She  performed  the  trip  up  the  river 
and  delivered  the  cargo  in  good  condition  and 
started  on  the  return  trip,  the  United  States, 
as  the  charterers,. having  no  further  interest  in 
the  voyage  except  that  the  steamboat  should  re- 
turn to  the  port  of  departure  without  delay. 
All  sea  risks  were,  unquestionably,  upon  the 
owners  of  the  steamboat,  as  they  were  tne  own- 
ers for  the  voyage  as  well  as  the  owners  in 
fact,  and  the  record  shows  that  they  must  have 
so  understood  their  own  rights,  as  the  state- 
ment *in  the  record  is  that  when  they  [*605 
received  information  of  the  disaster  "they  made 
their  protest  in  order  to  cover  the  insurance." 

Suggestions  may  be  made  that  the  act  of  the 
United  States  in  paying  for  the -value  of  the 
steamboat  after  she  was  swept  off  by  the  ice 
freshet  and  destroyed  is  inconsistent  with  the 
theory  that  they  were  merely  the  charterers  for 
hire,  and  that  the  plaintiffs  were  the  owners 
for  the  voyage  as  well  as  the  owners  in  fact, 
but  the  adjudication  of  the  third  auditor  can- 
not change  the  rights  of  the  parties  in  respect 
to  any  matters  not  within  his  jurisdiction, 
b  Stat,  at  L.  415.  Whether  that  adjudication 
was  correct  or  incorrect  is  not  a  question  in 
•this  case,  and  it  is  only  referred  to  as  showing 
that  it  cani^ot  have  any  weight  in  the  decision 
of  the  case  before  the  court. 

Freight,  it  is  said,  cannot  be  earned  unless 
the  voyage  is  performed  and  the  cargo  is  deliv- 
ered; but  the  voyage  in  this  case,  so  far  as  re- 
spects the  cargo,  was  performed,  and  the  cargo 
was  duly  delivered  to  the  consignees,  and  to 
that  extent  the  freight  was  earned;  but  the 
plaintiffs  were  entitled,  under  the  contract,  to 
the  same  per  diem  compensation  during  the  re- 
turn trip  in  case  it  was  performed  without  un- 
necessary delay,  and  it  may  be  that  the  United 
States  could  not  have  claimed  any  deduction 
from  the  agreed  compensation  if  the  interrup- 
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tion  in  the  voyage  had  been  only  a  temporary 
one,  and  the  master,  when  the  cause  of  inter- 
ruption had  been  removed  or  overcome,  had  pro- 
ceeded with  the  steamboat  to  the  return  port. 
Whatever  repairs  became  necessary  in  con- 
sequence of  the  disaster  would  have  been  a 
charge  to  the  steamboat  or  her  owners,  but  it 
may  be  that  the  plaintiffs  would  have  been  en- 
titled to  the  a^€K^  compensation  for  the  days 
spent  in  executing  the  repairs  as  well  as  for  the 
days  actually  spent  in  the  return  trip,  but  it  is 
not  necessary  to  decide  those  questions  in  this 
^  case,  and  the  court  does  not  express  any  de- 
cided opinion  upon  the  subject.  Abb.  Ship.  43 ; 
Hawkins  v.  Txctzell,  6  Ell.  &  Bl.  883;  Havelock 
V.  Oeddea,  10  East,  555. 

606*]  *But  the  interruption  in  the  voyage 
was  not  merely  a  temporary  one  in  any  proper 
sense  of  the  term.  On  the  contrary,  the  voyage 
was  completely  broken  up,  as  fully  appears  from 
the  fact  that  the  master  and  all  the  crew  ulti- 
mately abandoned  the  steamboat,  leaving  her 
where  she  M^as  stranded^  and  that  she  remained 
there  until  the  15th  of  April  of  the  next  year, 
when  she  was  swept  off  by  the  ice  freshet  and 
became  a  total  loss.  Broken  up,  as  the  voyage 
was,  by  the  perils  of  navigation,  no  doubt  is  en- 
tertained thnt  the  plaintiffs  were  entitled  to  the 
agreed  per  diem  compensation  to  that  time,  and 
to  such  further  allowance  at  the  same  rate  and 
for  such  additional  time  as  it  would  have  re- 
quired for  the  steamboat  to  have  completed  the 
return  trip.  They  had  performed  the  whole  of 
the  stipulated  service  for  the  United  States  and 
had  delivered  the  cargo  to  the  assignees,  and 
were  proceeding  on  the  return  trip  in  good  faith, 
when  the  voyage  was  broken  up  by  causes  be- 
yond their  control  and  without  any  fault  on 
their  part  or  on  the  part  of  the  master  or  crew. 
Unless  a  carrier  assumes  the  risk  of  all  con- 
tingencies, he  is  not  liable  because  he  fails  to 
perform  what  is  rendered  impossible  by  the 
perils  of  the  sea.  Such  events  as  are  known  as 
the  accidents  of  major  force,  or  fortuitous 
events,  or  the  acts  of  God,  always  constitute  an 
implied  condition  in  every  such  engagement. 
The  Eliza,  D^^vie,  Adm.  318.  Neither  party  is 
at  liberty  to  abandon  the  contract  without  the 
consent  of  the  other,  or  without  legal  cause, 
and  such  cause  must  not  be  one  procured  or 
occasioned  by  the  fault  of  the  party  who  relies 
upon  it.     Clark  v.  Insurance  Co,  2  rick.  108. 

Different  views  have  been  expressed  by  differ- 
ent courts  as  to  the  effect  of  a  temporary  inter- 
ruption of  a  voyage  upon  the  rights  of  the 
owner  of  the  ship  and  the  shipper  or  charterer  f 
but  the  rule  seems  to  be  well  settled,  that  wlien 
the  voyage  is  broken  up  by  a  sea  peril,  that 
neither  the  shipper  nor  the  charterer  is  in  gen-^ 
eral  liable  to  the  ship-owner  beyond  the  tmie 
when  the  peril  occurred;  but  that  rule  is  more 
particularly  applicable  in  cases  where  the 
607*]  transportation  of  *the  cargo  is  not  com- 
plete, and  it  cannot  be  applied  at  all  to  the  case 
before  the  court  without  considerable  qualifica- 
tion.    Palmer  t.  Lorillard,  16  Johns.  352. 

Reasonably  construed,  the  contract  gives  the 
plaintiff  the  agreed  per  diem  compensation 
from  the  conmiencement  of  the  voyage  until  the 
same  was  broken  up,  including  also  so  many 
days  in  addition  as  would  have  been  spent,  if 
no  disaster  had  occurred,  in  completing  the  re- 
turn trip.  Apply  that  rule  to  the  case^  and  it 
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is  clear  that  the  judgment  of  the  court  below 
must  be  affirmed,  as  the  United  States,  upon 
the  most  liberal  computation,  have  paid  more 
than  the  contract  would  entitle  the  plaintiffs  to 
demand.  Payment  was  made  to  the  time  when 
the  mate,  engineer,  and  three  watchmen  re- 
turned home,  and  the  plaintiffs  have  no  right  to 
claim  anything  more. 
Judgment  affirmed, 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court  in  No.  225 : 

Supplies  for  the  military  service  were  trans- 
ported by  the  appellees  from. St.  Louis  up  the 
Missouri  river  to  Fort  Berthold,  as  more  fully 
explained  by  the  court  in  the  case  just  decided. 
They  were  the  owners  of  the  steamboat  Belle 
Peoria,  and  it  appears  by  the  findings  in  the 
court  below  that  the  assistant  quartermaster  at 
that  station,  on  the  first  day  o£  June,  1866,  ap- 
plied to  them  to  take  such  a  cargo  and  trans- 
port it  to  that  place.  Objections  were  made  by 
the  owners  of  the  steamboat,  as  explained  in  the 
preceding  case;  but  they  put  the  cargo  on 
board,  and  on  the  third  oi  the  same  month 
started  on  the  upward  trip,  and  it  appears  that 
they  made  the  trip  in  safety,  deliverea  the  cargo 
to  the  consignees,  and  without  any  unnecessarj 
delay  started  on  the  return  trip.  Two  days 
after  they  started  on  the  return  trip  the  steam- 
boat encountered  a  high  wind,  and  while  those 
in  charge  of  her  were  endeavoring  to  land  she 
was  blown  aground  and  became  fast.  All  efforts 
to  get  her  off  proving  *unavailing,  the  [*608 
officers  and  crew,  except  «the  mate,  one  engineer, 
and  three  watchmen,  left  her  and  returned  to 
the  port  of  departure.  By  the  findings,  it  ap- 
pears that  the  mate,  one  engineer,  and  three 
watchmen  remained  on  board  to  the  30th  of 
September  of  the  same  year,  when  they  also 
left  the  steamer  and  returned. 

Claim  was  made  by  the  present  appellees,  in 
the  case  just  decided,  for  compensation  for  the 
service  performed  in  addition  to  what  they  had 
received;  but  it  is  unnecessary  to  enter  into 
any  of  those  details,  except  to  say  that  the  boat 
remained  aground  until  the  15th  of  April  of  the 
following  year,  when  she  was  swept  off  by  an 
ice  freshet,  and  was  totally  destroyed.  Before 
that  occurred,  however,  the  owners  of  the 
steamboat  dispatched  a  pilot  and  crew  up  the 
river  to  the  place  where  the  steamboat  was 
aground,  to  get  her  afloat  and  bring  her  down 
the  river,  but  the  steamboat  had  been  swept  off^ 
and  destroyed  three  days  before  they  arrived  at 
the  place  of  the  disaster.  Expenses,  of  course^ 
were  incurred  for  the  wages  of  the  pilot  and 
crew,  and  for  provisions  and  transportation, 
and  the  court  below  found  that  those  expenses 
amounted  to  the  sum  of  $2,500,  and  for  that 
sum  the  court  of  claims  rendered  judgment  for 
the  appellees,  and  the  United  States  appealed 
to  this  court. 

Apart  from  what  appears  in  the  opinion  de- 
livered in  the  other  appeal,  the  only  facts  found 
by  the  court  below  in  support  of  the  claim  are 
what  is  exhibited  in  the  following  statement: 
"These  persons,  meaning  the  pilot  and  crew, 
were  sent,  after  consultation  with  the  quarter- 
master at  St.  Louis,  and  for  the  purpose  of 
protecting  the  interests  of  the  United  States 
as  well  as  those  of  the  claimants." 

Unless  the  United  States,  in  contemplation  of 
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Uw,  were  the  owners  of  the  steamboat  for  the 
voyage,  they  had  no  property  interests  in  the 
stranded  stounboat,  as  the  cargo  had,  two  da^s 
before  the  disaster  occurred,  been  safely  dis- 
diarged  at  the  place  of  destination  and  duly 
delivered  to  the  consignees.  They  were  not 
owners  for  the  voyage,  as  the  court  has  just 
decided,  so  that  if  the  statement  is  founded 
609*]  *on  that  theory  it  is  error,  and  entitled 
to  no  weight;  and  if  not  founded  on  that  the- 
ory, it  does  not  appear  to  rest  on  any  substan- 
tial foundation,  as  the  court  has  decided  in  the 
otber  appeal  that  the  appellees,  as  the  general 
owners  and  owners  for  the  voyage,  assumed  all 
risks  from  sea  perils  for  the  entire  trip. 

Temporary  aelays,  if  any  had  occurred, 
might  have  increased  the  per  diem  compensa- 
ticm  whidi  the  United  States  had  agreed  to 
pay;  but  the  voyage  had  been  broken  up  and 
frustrated  more  than  six  months  before  the 
pilot  and  crew  were  sent  to  the  place  of  the  dis- 
aster for  the  purpose  of  getting  the  steamboat 
afloat.  Sui^>ose,  however,  that  it  could  be  ad- 
mitted that  the  United  States  had  some  prop- 
erty interests  in  the  steamboat,  still  the  admis- 
sion would  not  benefit  the  appellees,  as  it  is 
perfectly  dear  that  the  assisttuit  quartermaster 
had  no  authority  to  bind  the  United  States  in 
any  such  arrangement.  He  did  not  attempt  to 
mikt  any  contract,  and  nothing  of  the  kind  can 
be  inferred  from  the  finding  of  the  court,  even  if 
it  be  competent  for  this  court  to  make  infer- 
ences to  support  the  judgement,  which  is  not  ad- 
mitted. All  that  is  found  is  that  the  owners 
of  the  steamboat  consulted  with  the  quarter- 
master before  they  dispatched  the  pilot  and 
erew  to  the  scene  of  the  disaster,  which  falls 
very  fitr  short  of  evidence  to  prove  a  contract, 
even  if  the  quartermaster  had  been  invested 
with  authority  for  any  such  purpose.  Viewed 
in  any  light,  the  record  does  not  show  any  legal 
foundation  for  the  judgment. 

Judgment  reversed,  and  the  oauee  remanded, 
with  directions  to  dismiss  the  petition. 


eiO»]  •ELIJAH.  M.  DUNPHY,  Appt^ 

V, 

T.  H.  KLEINSCHMIDT  and  Charles  E.  Duer. 

(See  &  C  11  Wall.  010-616.) 

Legislaiure  of  territory^  potter  of — chancery 
ease  in  territorial  court,  how  tried — decree 
ta  equity — action  at  law, 

Tbe  le^slature  of  Montana  territory  has  no  pow- 
er to  pass  any  law  in  contravention  of  the  Con- 
■titQtioo  of  the  United  States  or  which  shall  de- 
prive the  supreme  and  district  courts  of  the  terri- 
tory (tf  chancery  as  well  as  common-law  jurisdiction. 

A  diancery  case  In  such  territorial  courts,  should 
have  been  tried  as  a  chancery  case  by  the  modes  of 
proceeding  known  to  courts  of  eonity. 

In  an  equitable  proceeding,  a  decree  of  damages 
cannot  he  rendered  against  a  defendant  who  is  al- 
)c«ed  to  bare  taken  a  fraudulent  assisnment  of 
property.  Tbe  decree  against  him  must  be  a  decree 
for  an  account. 

If  tlie  complainant  wishes  to  make  him  answer- 
able in  damages,  he  must  sue  for  damages  in  an 
aetloa  at  law.  ^^      ,  .^  , 

[No.  148.] 

Anmed  AprU  17, 19,  20, 1871.    Decided  May  1, 

1871. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  H<mtaiia. 
11  Wall. 


The  judgment  creditor's  bill  was  filed  in  this 
case  by  the  appellees,  in  the  territorial  district 
court,  Grallatm  county,  Montana  territory,  for 
the  cancelation  of  a  certain  mortgage  and  as- 
signment, and  for  other  relief.  By  stipulation, 
the  venue  was  changed  to  Lewis  &  Clarke 
county.  A  decree  having  been  entered  in  favor 
of  the  complainants,  the  respondent  took  an 
appeal  to  the  supreme  court  of  the  territory, 
by  which  the  said  decree  was  affirmed;  where- 
upon the  respondent  took  a  further  appeal  to 
this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  L.  Tmmbull  and  W.  F,  Saunders, 
for  appellant: 

The  case  seems  to  have  been  tried  in  the 
court  below,  partly  as  an  action  at  law  and 
partly  as  a  proceeding  in  chancery;  and  the 
record  is  as  confused  as  are  the  statutes  of 
Montana,  which  mix  up  equity  and  common- 
law  proceedings  in  the  same  case.  The  decree 
is  a  judgment  of  $35,737.50,  in  favor  of  different 
plaintiffs,  jointly,  who  claim  different  amounts 
under  distinct  and  separate  judgments.  It  is 
uncertain  in  that  it  directs  the  judgment  to  be 
credited  by  the  money  in  the  possession  of  the 
receiver,  without  specifying  how  much  that  is ; 
nor  does  the  record  contain  any  order  appoint- 
ing a  receiver. 

The  record  contains  no  report  from  the  re- 
ceiver, although  it  does  show,  by  the  admission 
of  one  of  the  plaintiffs,  that  certain  flour  went 
into  his  hands,  but  when  or  how  much,  no- 
where appears. 

The  decree  is  uncertain  and  the  record  does 
not  furnish  the  means  of  making  it  certain, 
and  it  should  be  reversed  for  that,  if  for  no 
other  cause. 

Section  13  of  the  organic  act  of  Montana 
territory  declares  ''that  the  Constitution,  and 
all  laws  of  the  United  States  which  are  not 
locally  inapplicable,  shall  have  the  same  force 
and  effect  within  the  said  territory  of  Montana 
as  elsewhere  within  the  United  States."  1$ 
Stat,  at  L.  91. 

Section  9  of  the  organic  act  declares  ''that 
the  said  supreme  and  district  courts,  respec- 
tively, shall  possess  chancery  as  well  as  com- 
mon-law jurisdiction."     13  Stat,  at  L.  89. 

The  laws  of  the  United  States,  in  conferring 
jurisdiction  on  the  Federal  courts,  make  a  dis- 
tinction between  suits  at  common  law  and  in 
equity,  to  the  same  effect  as  is  made  in  the 
organic  act  of  Montana  in  the  organization  of 
the  territorial  courts. 

In  construing  these  laws,  this  court  has  said : 
*'The  Constitution  and  laws  of  the  United 
l^tates  and  the  acts  of  Congress  recognize  and 
establish  the  distinction  between  law  and 
equity.  The  remedies  in  the  courts  of  the 
United  States  are,  at  common  law  or  in  equity^ 
not  according  to  the  practice  of  the  state 
courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  de- 
iined  in  that  country  from  which  we  derive  our 
knowledge  of  these  principles.  And  although 
the  forms  of  proceeding  and  practice  in  the 
state  courts  shall  have  been  adopted  in  the  cir- 
cuit courts  of  the  United  States,  yet  the  adop- 
tion of  the  state  practice  must  not  be  under- 
stood as  confounding  the  principles  of  law  an<i 
equity,  nor  as  authorizing  leg^  and  equitable 
daima  to  be  blended  toceuier  in  one  suit." 
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Thompson  v.  Railroad  Co,  6  Wall.  137,  18  L. 
ed.  707;  Robinson  v.  Campbell,  3  Wheat.  212; 
McCollum  V.  Eager,  2  How.  64;  Noonan  v.  Lee, 
2  Black,  509,  17  L.  ed.  281;  Bennett  v.  Butter- 
icc^th,  11  How.  674;  Payne  v.  Hook,  7  Wall. 
430,  19  L.  ed.  261. 

"Wherever  a  case  in  equity  may  arise  and 
be  determined,  the  same  principles  of  equity 
must  be  applied  to  it." 

Neves  v.  Scott,  13  How.  272. 

Tested  by  these  decisions,  it  may  well  be 
questioned  whether  so  much  of  the  Montana 
statutes  as  abolishes  all  distinction  between 
cases  at  law  and  in  equity,  and  requires  issues 
of  fact  to  be  tried  by  a  jury,  is  not  inoperative 
and  void.  If  valid,  it  was  error  to  submit  only 
part  of  the  issues  of  fact  to  a  jury.  At  all 
events,  when  a  case  comes  here,  IJiis  court  will 
look  to  the  subject-matter  of  the  suit,  and  if  it 
be  of  an  equitable  character,  will  dispose  of  the 
case  according  to  the  principles  and  practice 
of  the  high  court  of  chancery  in  England,  as 
they  have  been  modified  by  its  rules.  "The 
laws  or  practice  of  the  territory  cannot  regu-" 
late  the  piocess  by  which  this  court  exercises 
its  appellate  power." 

Brewster  v.  Wakefield,  22  How.  128,  16  L. 
«d.  304. 

The  subject-matter  of  this  suit  is  clearly  one 
of  equitable  jurisdiction,  and  if  the  proceedings 
have  not  been  according  to  the  principles  and 
practice  of  equity,  as  established  by  this  court, 
the  decree  must  be  reversed.  The  decree  does 
not  profess  to  be  based  upon  evidence  submitted 
to  the  Chancellor  and  contained  in  the  record, 
but  upon  the  verdict  of  nine  of  twelve  jurors, 
on  only  part  of  the  issues  involved  in  the  case. 

It  was  held  by  the  supreme  court  of  Mon- 
tana, that  the  territorial  statute,  giving  the 
same  force  «.nd  effect  to  a  verdict  of  three 
fourths  of  a  jury  as  if  it  were  rendered  by  the 
whole  jury,  was  repugnant  to  article  7  of  the 
amendment  to  the  Constitution  of  the  United 
-States,  so  far  as  it  related  to  suits  at  common 
law,  but  that  such  a  verdict  was  good  in  an 
-equity  proceeding. 

Thnt  the  term  "trial  by  jury,"  in  so  far  as  it 
Tegarded  the  number  of 'the  jury,  and  the  una- 
nimity of  the  verdict,  had  a  definite  and  specific 
meaning  at  the  time  the  Constitution  was 
adopted,  cannot  be  doubted.  "Verdict  is  the 
unanimous  decision  made  by  a  jury."  Bac. 
Abr.,  title.  Verdict. 

"If  the  jurors  do  not  all  agree  in  a  verdict, 
the  verdict  is  bad." 

Bac.  Abr.,  title,  Verdict,  letter  F ;  3  Bl.  Com., 
376;  Parsons  v.  Bedford,  3  Pet.  433. 

It  is  beyond  the  power  of  the  legislature  of 
Montana,  or  Congress  even,  materially  to 
•change  the  character  of  a  jury,  as  it  was  under- 
stood at  the  time  the  Constitution  was  adopted. 
"The  number  of  iiirors  cannot  be  diminished, 
nor  a  verdict  authorized  short  of  a  unanimous 
concurrence  of  all  the  jurors." 

Work  v.  Ohio,  2  Ohio  St.  306. 

It  is,  however,  conceded  that  the  subject- 
matter  of  this  suit  is  of  an  equitable  character; 
but  the  issues  which  were  submitted  to  the 
niry  were  issues  which,  according  to  the  course 
•of  the  English  Chancery  practice,  as  adopted  by 
the  Supron.e  Court,  could  onlv  be  tried  in  a 
onnrt  of  law.  In  a  court  of  chancery  there  is 
no  juiy,  and  when,  in  the  opinion  of  the  chau- 
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cellor,  matters  of  fact  are  involved  in  a  liuit 
which  ought  to  be  passed  upon  by  a  jury,  the 
practice  is  to  direct  a  feigned  issue  to  be  made 
up,  and  it  is  sent  to  a  common-law  court  for 
trial.  On  the  trial  of  this  issue  in  the  com- 
mon-law court,  questions  of  law  in  regard  to 
the  admissibility  of  evidence  and  otherwise  are 
raised  and  decided  by  the  commoim-law  judge, 
and  the  case  is  proceeded  with  in  the  same 
manner  as  any  other  suit.  2  Johns.  Ch.  Pr., 
1085,  and  notes. 

Tlie  jury  impaneled  is  a  jury  in  a  common- 
law  court,  it  is  sworn  to  try  an  issue  pending 
in  that  court,  and  the  constitutional  provision 
in  regard  to  jury  trials  applies  to  it  just  as 
much  as  if  the  suit  had  not  originated  out  of 
chancery.  It  was,  doubtless,  competent  for  the 
chancellor  to  pass  upon  the  facts  of  this  case 
without  the  intervention  of  a  jury;  but  if  he 
sends  them  to  a  court  of  law,  to  be  determined 
by  a  jury,  it  must  be  to  such  a  jury  as  the  com- 
mon law  provides.  To  refuse  the  motion  for  a 
new  trial,  and  base  a  decree  upon  the  verdict 
of  nine  jurors,  three  dissenting,  was  error. 

It  was  decided  by  this  court  in  Noonan  v. 
Lee,  2  Black,  509,  17  L.  ed.  281,  that  '*the 
equity  jurisdiction  of  the  courts  of  the  United 
States  is  derived  from  the  Constitution  and 
lawH  of  the  United  States.  Their  powers  and 
rules  of  decision  are  the  same  in  all  the  states. 
Their  practice  is  regulated  by  themselves,  and 
by  rules  established  by  the  Supreme  Court. 
This  court  is  invested  by  law  with  authority  to 
make  such  rules.  In  all  these  respects  they 
are  unaffected  by  state  legislation." 

In  the  case  of  Orchard  v.  Hughes,  1  Wall.  77, 
17  L.  ed.  561,  it  was  held  that  a  case  coming 
from  a  territorial  court  was  governed  by  the 
decision  in  the  case  of  Noonan  v.  Lee,  supra. 
Treating  this^  case  as  an  equitable  proceeding, 
to  be  governed  by  the  chancery  practice  as  it 
prevails  in  the  United  States  courts,  unaf- 
fected by  territorial  legislation,  it  is  full  of 
errors. 

Messrs.  J.  O.  Broadhead,  F.  A.  Diok,  and 
A.  M.  'Woodfolk,  for  appellees: 

It  will  doubtless  be  conceded  that  the  6th 
and  7th  Amendments  to  the  Constitution  of  the 
United  States,  relative  to  trial  by  jury,  are  not 
restrictive  upon  states  or  state  legislation. 
The  only  question  then  is  whether  Congress  is 
prohibited  by  the  Constitution  from  conferring 
similar  powers  upon  a  territory.  If  the  power 
was  lawfully  conferred,  its  exercise  would  be 
hiwful. 

It  is  clear  from  the  language  of  the  consti- 
tutional provision,  that  it  refers  exclusively  to 
some  court,  either  state  or  Federal,  or  both. 
"In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  $20,  the  right  of  trial 
by  jury  shall  be  preserved."  It  does  not  pro- 
vide that  no  law  shall  be  passed  impairing  the 
right  of  trial  by  jury.  Its  language  is  like  the 
rule  of  some  court.  It  is  a  direct  restriction 
upon  the  judicial  department,  and  only  an  inci- 
dental restriction  upon  the  legislative,  to  the 
extent  that  it  legislates  for  the  government  of 
the  courts.  The  latter  clause  of  the  amend- 
ment is  still  more  explicit :  "And  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States,"  etc. 

The  authorities  leave  no  room  for  doubt  that 
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this  amendment  applies  exclusively  to  the  Fed- 
eral courts  under  the  Constitution. 

Barron  v.  Baltimore,  7  Pet.  243;  Story, 
Const  §§  1763  and  1773,  notes;  In  the  Matter 
of  Smith,  10  Wend.  449;  Murphy  v.  People,  2 
Cow.  815;  lAvingaton  v.  Mayor  of  N.  Y,  8 
Wend.  102;  R.  Co.  v.  Heath,  9  Ind.  559;  Bor- 
ing V.  Williams,  17  Ala.  610;  Colt  v.  Eves,  12 
Conn.  243;  Federalist,  No.  83. 

This  amendment,  then,  cannot,  in  any  man- 
ner, affect  territorial  courts.  They  are  in  no 
sense  Federal  courts  under  the  Constitution, 
but  are  exclusively  the  creatures  of  Congress. 

They  are  not  constitutional  courts,  but  legis- 
lative courts,  and  are  not  recognized  nor  pro- 
vided for  by  the  Constitution.  The  Constitu- 
tion, consequently,  could  have  no  reference  to 
courts  that  have  no  constitutional  existence. 

Ins.  Co,  V.  Canter,  1  Pet.  541;  Benner  v. 
Porter,  9  How.  239;  Story,  Const.  5  1325; 
Const,  art.  m.  §§  1,  2 ;  organic  act  of  Montana, 
§9. 

If  we  consider,  too,  the  original  design  of 
this  amendment,  it  is  still  more  manifest  that 
it  could  have  no  reference  to  the  courts  of  the 
territories.  It  sought  not  to  weaken  the  local 
governments,  either  state  or  territorial.  Its 
whole  object  was  to  check  and  fetter  tHe  power 
of  the  Federal  government,  in  its  action 
through  the  Federal  courts. 

But  this  action  is  a  bill  in  equity  (creditor's 
bill)  and  equity  cases  are  not  embraced  in  the 
provisions  of  the  Constitution  relative  to  trial 
by  jury. 

Story,  Const.  §§  1763,  1773;  Parsons  v.  Bed- 
ford, 3  Pet.  433. 

But  it  may  be  claimed  that  if  a  chancellor 
calls  a  jury  at  all«  it  must  be  a  common-law 
jury  of  twelve  men.  But  unless  the  Constitu- 
tion prevents,  a  territorial  legislature  can 
abolish  a  common-law  jury  by  statute,  as  was 
done  in  this  case. 

Under  the  common  law,  the  chancellor 
might  have  tried  this  case  without  a  jury,  or 
be  could  have  referred  it  to  one  or  more  persons 
to  report  the  facts.  But  the  legislature  of 
Montana  has  made  fraud  a  question  of  fact, 
and  all  facts  triable  by  a  jury.  The  same  legis- 
lature has  provided  also  that  nine  men  on  the 
jury  might  find  a  verdict.  The  only  necessity 
for  a  jury  at  all,  in  this  case,  has  been  imposed 
by  territorial  statutes,  and  those  statutes  pre- 
scribe what  the  jury  shall  be. 

In  submitting  special  issues  to  a  jury  in 
chancery  cases,  the  manner  of  proceeding  is  en- 
tirely under  the  control  of  the  court  of  equity, 
and  the  admission  of  evidence,  instructions  to 
the  jury,  etc.,  are  all  controlled  by  the  discre- 
tion of  the  chancellor. 

2  Dan.  Ch.  Pr.  4th  ed.  p.  1002;  Black  v. 
Skreve,  2  Beas.  467. 

The  chancellor,  also,  in  calling  and  organiz- 
ing the  jury,  was  properly  governed  by  the 
laws,  for  the  time  being  in  force,  in  the  terri- 
tory of  Montana,  2  Dan.  Ch.  Pr.  977. 

As,  too,  the  whole  object  of  the  chancellor,  in 
rabmitting  special  issues  to  the  jury,  is  not  to 
bind  the  court,  but  to  satisfy  its  conscience, 
his  approval  of  the  findings  of  a  jury  was  all 
that  was  necessary  to  give  them  validity.  His 
approval  piade  the  findings  his  own.  The  chan- 
cellor, in  his  discretion,  could  have  approved 
the  findings  of  even  a  less  number  than  nine  of 
11  Wall.  U.  S.,  Book  20. 


the  jury,  and  based  his  decree  thereon,  or  he 
might  have  made  his  own  findings,  regardless 
of  the  verdict  of  the  jury. 

Adams,  Eq.  Whart.  817;  Gress.  Eq.  Ev.  401; 
Dunn  V.  Dunn,  11  Mich.  284;  Black  v.  Shreve, 
2  Beas.  457;  Lee  v.  Beatty,  8  Dana,  207. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  was  a  creditor's  bill,  filed  by  Klein- 
schmidt, the  appellee,  against  Dunphy,  the  ap- 
pellant, and  one  Benajah  Morse,  surviving 
partner  of  Elkanah  Morse,  on  behalf  of  him- 
self and  all  other  judgment  creditors,  to  obtain 
satisfaction  of  a  judgment  recovered  by  Klein- 
schmidt, on  the  12th  of  March,  1868,  for  $16,- 
957.  The  bill  alleges  that  an  execution  issued 
on  the  judgment  was  returned  wholly  unsatis- 
fied, and  that  no  part  of  the  judgment  has  been 
paid.  It  then  charges  that  on  the  31st  of  Oc- 
tober, 1867,  Morse  and  his  brother  Elkanah, 
then  living,  executed  to  Dunphy  a  mortgage  to 
secure  the  payment  of  $30,000,  in  one  year  from 
date,  covering  property  to  the  amoimt  of  $70,- 
000,  including  a  ranch  in  the  county  of  Galla- 
tin, containing  640  acres  of  land,  with  two 
thirds  of  the  crops,  and  all  the  stock  thereon, 
embracing  225  head  of  cattle  and  all  the  goods 
in  their  store  at  Gallatin,  together  with  the  lot 
and  storehouse,  a:id  all  the  book  accoimts  and 
evidences  of  debt  of  E.  &  B.  Morse.  The  bill 
states  that  at  the  time  of  executing  this  mort- 
gage, the  Morses  were  largely  indebted  to  dif- 
ferent persons,  and  *charges  that  it  was  [*C11 
made  to  hinder,  delay,  and  defraud  the  credit- 
ors of  the  firm,  and  was  not  accompanied  by 
change  of  possession;  but  that  the  Morses  con- 
tinued in  possession  for  several  months,  selling 
and  disposing  of  the  goods  for  their  own  bene- 
fit. It  further  charges  that  the  Morses  did  not 
owe  Dunphy  any  such  amount  as  $30,000,  did- 
not,  in  fact,  owe  him  over  $6,000  or  $7,000,  the 
balance  being  fictitious,  and  both  Dunphy  and 
the  Morses  had  acknowledged  as  much  to  dif- 
ferent persons.  The  bill  further  charges  that, 
by  means  of  this  fraudulent  mortgage  and  fic- 
titious indebtedness,  Dunphy  had  prevented 
the  plaintiff  and  other  judgment  creiditors  of 
E.  &  B.  Morse  from  collecting  their  just  de- 
mands; that  Dunphy  had  claimed  title  to  the 
property  under  the  mortgage,  and  had  forbid- 
den the  sheriff  to  levy  upon  it,  and  that,  con- 
sequently the  sheriff  had  refused  to  do. so,  and 
that  Morse  and  Dunphy  were  engaged  in  run- 
ning off  the  property,  and  Dunphy  had  already 
realized  more  than  $30,000  therefrom.  The 
bill  prays  that  the  mortgage  may  be  declared 
fraudulent  and  void;  that  a  receiver  may  be 
appointed  to  hold  the  property,  and  that  if 
what  was  left  should  not  be  sufficient  to  satis- 
fy the  plaintiff  and  other  judgment  creditors, 
Dunphy  might  be  made  personally  liable  for 
the  deficiency.  By  an  amended  bill  the  com- 
plainant alleges  that  on  the  3d  of  January, 
1868,  Morse  executed  to  Dunphy  an  assignment 
of  all  the  property  embraced  in  the  mortgage, 
and  authorized  him  to  sell  and  dispose  of  it 
with  due  regard  to  his  own  interest  and  the  in- 
terests of  the  creditors  of  E.  &  B.  Morse;  but 
that,  notwithstanding  the*  assignment,  Morse 
still  continued  in  possession  and  control  of  the 
property  for  several  months,  and  to  sell  the 
same  and  collect  the  proofs  thereof;  and  that 
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the  assignmeiit  wag  fraudulent  and  void.  To 
this  bill  Dunphy  filed  an  answer,  insisting  on 
the  bona  fides  of  his  debt,  and  setting  forth 
that  it  consisted  of  $12,500  for  a  stock  of  goods 
sold  to  the  Morses,  and  $10,000  for  money  lent 
to  them  at  the  date  of  the  mortgage,  the  bal- 
ance being  for  interest  to  accrue  during  the 
year  the  mortgage  had  to  run,  namely,  one  per 
612*]  cent  a  month  on  the  former  *sum,  and 
five  per  cent  a  month  on  the  latter,  which  was 
allowed  by  the  laws  of  the  territory.  The  ap- 
pellee, Duer,  recovered  a  judgment  against 
Morse  on  the  same  day  that  Kleinschmidt's 
was  entered,  failed  to  obtain  satisfaction,  and 
filed  a  petition  to  intervene  as  co-complainant 
In  the  Buity  and  was  admitted  to  intervene  ac- 
cordingly. It  is  unnecessary  to  take  further 
notice  of  the  pleadings.  The  cause  was  put  at 
issue,  and  came  on  for  trial  in  March,  1869. 

It  appears  that,  by  an  act  of  the  territorial 
legislature,  passed  in  December,  1867,  it  was 
declared  "that  there  shall  be  in  this  territory 
but  one  form  of  civil  action  for  the  enforce- 
ment or  protection  of  private  rights,  and  the 
redress  or  prevention  of  private  wrongs,"  §  1, 
and  "that  an  issue  of  fact  shall  be  tried  by  a 
jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered  as  provided  in  this  act,"  §  155. 
By  another  act,  passed  in  January,  1869,  it 
was  provided  "that,  in  all  civil  cases,  if  three 
fourths  of  the  jurors  agree  upon  a  verdict,  it 
shall  stand  and  have  the  same  force  and  effect 
as  if  agreed  upon  by  the  whole  jury." 

The  cause  was  manifestly  tried  in  pursuance 
of  these  provisions  of  the  territorial  law.  In 
order  to  present  distinct  issues  for  trial,  the 
court  framed  a  number  of  questions  (twenty 
two  in  number)  and  submitted  them  to  the 
jury,  as:  1.  Did  E.  &  B.  Morse  retain  posses- 
ion and  control,  and  continue  to  dispose  of 
the  property  mortgaged  after  the  execution  of 
their  mortgage  to  £.  M.  Dimphy,  on  the  31st 
day  of  October,  1867?  2.  State  whether  B. 
Morse,  after  the  3d  day  of  January,  1868,  con- 
tinued to  remain  in  possession  of  the  property 
assigned  to  Dunphy,  and  also  to  exercise  con- 
trol over  it,  and  to  sell  and  dispose  of  it? 
.  .  .  4.  Did  E.  ^  B.  Morse  owe  E.  M.  Dun- 
phy $30,000  at  the  time  of  their  execution  of 
their  mortgage  to  him  on  the  31st  day  of  Oc- 
613*]  tober,1867?  .  .  .  9.  'Did  the  mort- 
^a^e  to  Dunphy  prevent  the  collection  of  the 
ludgments  of  Klemschmidt  and  Duer?  .  .  . 
17.  Was  the  mortgage  to  Dunphy  executed  and 
accepted  for  the  purpose  of  covering  up  the 
property  of  E.  &  B.  Morse,  and  delaying  or  pre- 
venting the  collection  of  demands  foimd  against 
them  or  either  of  them?  etc.,  etc  To  all 
these  questions,  nine  of  the  jurors  returned 
answers  adverse  to  Dunphy  and  favorable  to 
the  complainants,  and  three  dissented. 

This  verdict  was  rendered  on  the  25th  of 
March,  and  accepted  by  the  court,  and  on  the 
3d  of  April  a  decree  was  made  which,  after 
reciting  the  principal  findings  of  the  jury,  pro- 
ceeded as  follows:  "It  was,  therefore,  ordered, 
adjudged,  and  decreed  that  the  said  mortgage 
from  E.  &  B.  Morse  to  E.  M.  Dimphy  be  set 
aside  as  fraudulent  and  void  and  ojt  no  effect, 
and  that  the  said  {flaintiffs  recover  of  the  said 
E.  M.  Dunphy  the  sum  of  $35,737,  the  amount 
of  plaintiff's  judgments,  interest,  and  costs,  to- 
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$7,149;  that  the  said  judgments  be  credited  by 
the  money  and  th^  possession  of  the  receiver  in 
the  above  case,  and  that  the  plaintiffs  have  ex- 
ecution against  the  said  Dunphy  for  the  residue 
of  the  said  judgment  after  such  credit  has  been 
entered."  This  judgment  was  rendered  in  the 
district  court  of  the  3d  judicial  district  of  the 
territory.  It  was  appealed  to  tiie  supreme 
court  and  affirmed,  and  appeal  was  then  taken 
to  this  court. 

The  principal  question  presented  by  this 
case  is,  whether  oese  proceedinga»  conducted 
in  the  manner  stated,  can  be  susWined. 

By  the  organic  act  constituting  the  territory 
of  Montana,  passed  by  Congress  May  26,  1864, 
$  6,  the  legislative  power  of  the  territory  was 
declared  to  extend  to  all  rightful  subjects  of 
legislation  consistent  with  the  Constitution  of 
the  United  States  and  the  provisions  of  that 
act.  By  the  9th  section,  provision  was  made  for 
establishing  various  courts  of  the  ter- 
ritory, namely:  a  supreme  court,  district 
*courts,  probate  courts,  and  justices  of  [*614 
the  peace;  and  it  was  enacted  that  the  su- 
preme and  district  courts,  respectively,  should 
possess  chancery  as  well  as  common-law  juris- 
diction. By  the  13th  section  it  is  declared, 
that  the  Constitution  and  all  laws  of  the 
United  States,  which  are  not  locally  inappli- 
cable, shall  have  the  same  force  and  effect  with- 
in the  territory  as  elsewhere  in  the  United 
States. 

These  are  the  only  provisions  of  the  organic 
law  which  have  been  referred  to  in  the  argu- 
ment. 

From  these  it  is  apparent  that  the  terri- 
torial legislature  has  no  power  to  pass  any  law 
in  contravention  of  the  Constitution  of  the 
United  States,  or  which  shall  deprive  the  su- 
preme and  district  courts  of  the  territory  of 
chancery  as  well  as  common-law  jurisdiction. 

This  case  was  clearly  a  case  of  chancery  ju- 
risdiction, and  one  necessarily  requiring  equit- 
able, as  distinguished  from  legal,  relief.  The 
property,  according  to  the  charge  of  the  com- 
plainant, had  been  put  beyond  the  reach  of 
the  ordinary  process  of  the  law.  It  had  been 
disposed  of  by  the  assistance  and  through  the 
co-operation  of  Dunphy  in  such  a  manner  that 
the  judgment  creditors  could  not  find  it  to  sat- 
isfy their  claims,  or,  if  found,  it  was  held  by 
Dunphy  imder  cover  of  an  assignment,  which, 
prima  facie,  gave  him  the  legal  title.  This  is 
what  is  charged  by  the  judgment  creditors. 
They  further  charge  that  this  was  a  fraudulent 
contrivance  to  hinder  and  delay  them  in  the  re- 
covery of  their  debts.  In  a  country  or  terri- 
tory where  the  systems  of  common  law  and 
cbancery  both  substantially  prevail;  it  is  per- 
fectly clear  that  chancery  only  could  give  ade- 
quate relief  in  such  a  case.  And,  then,  the 
case  was  instituted  and  the  pleadings  were 
framed  strictly  in  accordance  with  this  view. 
The  bill  is  strictly  a  bill  in  chancery  praying 
for  equitable  relief. 

•Now,  it  is  perfectly  obvious  that,  [*615 
with  the  exception  of  the  verdict  being  rendered 
by  nine  jurors,  the  trial  was  altogether  con- 
ducted as  a  trial  at  common  law,  and  that  the 
decree  was  rendered  on  a  verdict  precisely  as 
a  jud^ent  is  rendered  on  a  verdict  at  common 
law.  This  was  clearly  an  error.  The  case,  being 
a  chancery  case^  and  being  instituted  as  such, 
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should  have  been  tried  as  a  chancery  case  by 
the  modes  of  proceeding  known  to  courts  of 
equity.  In  those  courts  the  judge  or  chancellor 
is  responsible  for  the  decree.  If  he  refers  any 
questions  of  fact  to  a  jury,  as  he  may  do  by  a 
feigned  issue,  he  is  still  to  be  satisfied  in  his 
own  conscience  that  the  finding  is  correct,  and 
the  decree  must  be  made  as  the  result  of  his 
own  judgment,  aided,  it  i^  true,  by  the  finding 
of  the  jury.  Here  the  judgment  is  pronounced 
as  the  mere  conclusion  of  law  upon  the  facts 
found  by  the  jury. 

Again;  in  an  equitable  proceeding  of  this 
kind,  a  decree  in  the  nature  of  a  judgment  for 
damages  cannot  be  rendered  against  the  de- 
fendant who  is  alleged  to  have  taken  a  fraudu- 
lent assignment  of  the  property.  The  decree 
against  Um  must  be  a  aecree  for  an  account. 
He  must  be  called  to  account  for  just  what 
property  has  come  into  his  hands,  and  no  more; 
and  he  will  be  entitled,  under  ordinary  circum- 
stances, to  a  rebate  for  the  amount  that  was 
justly  and  honestly  his  due.  The  mode  of 
taking  such  an  account  is  well  known  in  equity 
proceedings.  The  defendant  is  to  exhibit  an 
account  either  in  his  answer  or  in  the  master's 
office,  and  if  it  is  not  satisfactory  to  the  com- 
plainant, it  may  be  surcharged  or  falsified; 
and,  as  the  account  is  finally  found  to  stand, 
so  will  the  responsibility  of  the  defendant  be. 
But  if  the  complainant  wishes  to  make  him 
answerable  in  damages,  either  for  the  waste  of 
the  property  or  for  its  disposal  by  the  original 
proprietor  by  aid  of  the  wrongful  complicity 
of  the  defendant,  he  must  sue  for  damages  in 
an  action  at  law. 

No  account  of  the  kind,  or  in  the  maimer 
indicated,  seems  to  have  been  taken  at  all. 
The  suit  was  tried  like  an  action  for  damages, 
and  the  jury  were  left  to  say,  in  brief,  whether 
616*]  or  *not  the  complainants  could  have 
made  their  money  on  execution  had  it  not  been 
for  the  mortgage  and  assignment  to  the  defend- 
ant. The  jury  answered  that  they  could,  and 
the  defendant  was  made  personally  liable  for 
the  whole  amount. 

Without  attempting  to  decide  whether  the 
territorial  legislature  had  or  had  not  the  power 
to  legalise  a  verdict  rendered  by  three  fourths 
of  a  jury,  we  think  the  proceedings  were  er- 
roneous, Ofui  the  decree  muet  he  reversed  and 
the  eauee  remanded  for  further  proceedings,  in 
eomfcrmity  with  this  opinion. 


TWO  HUNDRED  AND  SEVEN  HALF  POUND 
PAPERS  OF  SMOKING  TOBACCO,  etc., 
Elias  C.  Boudinot  et  ah,  Claimants,  Plffs,  in 
Err^ 

V, 

UNITED  STATES. 

(See  8.  C  11  Wall.  "The  Cherokee  Tobacco/*  616- 

624.) 

Act  imposing  tax  on  tobacco  applies  to  Chero- 
kee country — overrides  treaty. 

The  107th  section  of  the  act  of  July  20,  1868, 
laposliiir  taxes  on  distilled  spirits,  tobacco,  etc., 
was  Intended  to  apply  and  does  apply  to  the  coun- 
try of  the  Cherokee  nation. 

lata  act  most  prevail  over  the  10th  article  of  the 
treaty  with  the  Cherokee  nation. 
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[Mr.  Justice  Fuld  did  not  sit  in  this  cause.] 


[No  253.] 
Argued  Apr.  11,  1871.    Decided  May  i,  1871. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

•Messrs.  E.  C.  Boudinot,  A.  H.  Garland,  Al- 
bert Pike,  Robert  W.  Johnson  and  BenJ.  F. 
Butler,  for  plaintiffs  in  error: 

"Congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  re- 
specting the  territory  and  other  property  be- 
longing to  the  United  States."  See  art.  4,  §  3, 
clause  2  of  Const. 

According  to  this,  territory  of  the  United 
States  is  property;  that  is,  it  Is  land  of  the 
United  States,  over  which  the  general  govern- 
ment possesses  plenary  and  undivided  sov- 
ereignty. 

U.  8.  V.  Gratiot,  14  Pet.  526;  Scott  v.  Sand- 
ford,  19  How.  393,  15  L.  ed.  691.  T^ere  is  no 
such  power  given  in  the  Constitution,  or  in 
any  law  of  Congress,  or  any  treaty  over  what 
is  called  the  Indian  territory. 

We  have  invariably  applied  the  words 
'treaty"  and  "nation,"  words  of  our  own  lan- 
guage, to  the  Indians,  precisely  as  we  have 
appned  them  to  other  nations  of  the  earth. 

When  the  Constitution  again,  in  article  1, 
§  8,  clause  3,  gives  Congress  the  power  to 
regulate  commerce  with  foreign  nations,  among 
the  several  states  and  with  the  Indian  tribes^ 
it  meant  that  the  Indian  tribes  were  something 
else  than  states  and  foreign  nations. 

See  Cherokees  v.  Ga.  6  Pet.  1 ;  Worcester  t. 
Ga.  6  Pet.  515;  Kansas  Indians,  5  Wall.  737, 
18  L.  ed.  667. 

It  has  heen  the  universal  rule,  hoth  from  the 
custom  of  the  government  and  the  decisions  of 
the  courts,  that  in  all  laws  the  Indian  terri- 
tories are  not  to  be  regarded  as  included,  unless 
they  are  mentioned  in  those  laws  in  so  many 
words.  The  cases  cited  above  are  to  this  effect ; 
and  in  addition,  in  support  of  this  proposition, 
are  the  following: 

Fur  Company  v.  U.  8.  2  Pet.  368;  Mitchel 
T.  U.  8.  9  Pet.  711;  Lattimer  v.  Poteet,  14  Pet. 
4;  U.  8.  V.  Fernandez,  10  Pet.  303;  U.  8.  v. 
Brooks,  10  How.  442;  Ladiga  v.  Roland,  2 
How.  581;  Marsh  v.  Brooks,  14  How.  613;  U.  8. 
V.  Ritchie,  17  How.  625,  15  L.  ed.  236;  Fellows 
V.  Denniston,  23  N.  Y.  420;  1  Story,  Const, 
pp.  6.  147,  152«  155. 

Laws  which  appear  to  have  any  hardship  in 
them  are  to  be  interpreted  in  such  a  manner 
as  not  to  be  applied  or  extended  beyond  what 
is  clearly  expressed  in  them. 

See  Smith's  Com.  Const,  ft  Stat.  L.  621; 
Elliott  y.  Swartwout,  10  Pet.  150. 

The  United  States  has  never  claimed  to  ex- 
ercise general  jurisdiction,  independent  of 
treaty  provisions,  over  the  Cherokee  nation, 
but  has  always  legislated  in  subordination  to 
those  provisions.  This  will  very  clearly  appear 
from  the  provisions  of  the  treaty  of  1866. 

The  treaty  obligations  between  the  govern- 
ment and  the  Cherokee  nation  have  the  force 
of  domestic  compacts  of  the  highest  type  and 
most  stringent  force  and  effect,  especially  upon 
the  powerful  nation  who«  in  the  position  of 
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protectors  and  guardians  of  the  Indian  tribes, 
makes  the  contract  with  its  wards. 
.  Nothing  but  the  plainest,  most  unequivocal 
4ind  distinct  enunciation  of  the  law  of  the 
legislature,  fully  expressed,  will  be  considered 
t>y  the  court  as  abrog.^ting  or  infringing  the 
|>rovisions  of  such  a  compact  as  we  find  these 
treaty  obligations  to  be. 

The  10th  article  of  the  treaty  of  1866  pro- 
vides that  "every  Cherokee  .  .  .  shall  nave 
the  right  to  sell  any  of  the  products  of  his 
farm  ...  or  any  merchandise  or  manu- 
factured products,  and  to  ship  and  drive  the 
same  to  market  without  restraint,  paying  any 
tax  thereon  which  is  now  or  may  be  levied  by 
the  United  States  on  the  quantity  sold  outside 
of  the  Indian  territory." 

The  ver^  fact  that  it  provides  for  a  tax  on 
the  quantity  sold  outside  of  the  Indian  terri- 
tory determines  the  construction,  upon  the 
principle,  Incluaio  unina  exoluaio  alteriua, 

Messrs.  Amos  T.  Akermaiiy  Atty,  Oen., 
and  B,  H.  Bristow,  Solicitor  Oen,  and  0.  H. 
Bill,  for  defendant  in  error: 

It  has  been  held  that  where  the  subject-mat- 
ter of  a  treaty  falls  within  the  legislative  power 
of  Congress,  that  body  may  repeal  it,  so  lar  as 
it  is  a  municipal  law. 

Taylor  v.  Morton,  2  Curt.  454. 

It  follows,  from  the  ruling  in  that  case,  that 
if  the  treaty  provision  here  is  to  be  understood 
as  exempting  from  taxation,  articles  manufact- 
ured in  the  Indian  territory,  while  the  same 
remain  within  that  territory,  the  subject  of  tax- 
ation being  within  the  legislative  power,  it  was, 
undoubtedly,  competent  for  Congress,  by  a  sub- 
sequent law,  to  modify  or  repeal  that  provision, 
by  making  liable  to  taxation  any  or  all  such 
manufactured  articles,  irrespective  of  their  lo- 
cality; and  the  rule  thus  prescribed  must  be 
applied. 

However,  it  is  contended  by  counsel  for 
plaintiffs  in  error,  in  their  brief — and  this 
Hcema  to  be  the  point  mainly  relied  upon  by 
them — ^that  the  United  States  has  no  power  to 
levy  taxes  upon-  the  property  of  Indians  with- 
in the  Indian  country,  without  an  affirmative 
concession  of  the  power  by  the  latter;  and  the 
question  is  regarded  as  one  between  equal  sov- 
ereigns. But  we  submit  that  this  position  is 
wholly  irreconcilable  with  the  doctrine  declared 
in  the  case  of  U.  8.  v.  Rogers,  4  How.  567. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  district  court 
of  the  western  district  of  Arkansas.  The  case, 
so  far  as  it  is  necessary  to  state  it,  lies  within 
a  narrow  compass. 

The  proceeding  was  instituted  by  the  defend- 
ants in  error  to  procure  the  condemnation  and 
forfeiture  of  the  tobacco  in  question,  and  of 
the  other  property  described  in  the  libel  of  in- 
formation, for  alleged  violations,  which  are 
fully  set  forth,  of  the  revenue  laws  of  the 
United  States.  Elias  C.  Boudinot,  for  himself 
and  his  copartner,  Stand  Wattie,  interposed, 
and  by  his  answer  submitted,  among  others, 
the  following  allegations:  That  the  firm  were 
the  sole  owners  of  the  property  tiescribed  in 
the  libel;  that  the  property  was  found  and 
seized  in  the  Cherokee  nation,  outside  of  any 
revenue  collection  district  of  the  United  States; 
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that  the  manufacturing  of  the  tobacco  was  car- 
ried on  in  the  Cherokee  nation,  and  that  the 
manufactured  tobacco,  raw  material,  and  other 
property,  were  never  within  any  collection  dis- 
trict; nor  subject  to  the  taxes  mentioned  in  the 
libel,  nor  were  the  owners  bound  to  comply 
with  the  requirements  of  the  revenue  laws  of 
Congress;  that  the  revenue  laws  were  complied 
with  as  to  all  tobacco  sold  or  offered  for  sale 
outside  of  said  Indian  country,  if  any  such 
there  were ; .  that  the  claimants  are  Cherokee 
Indians  by  blood,  and  residents  of  the  Cherokee 
nation,  and  they  deny  that  the  property  had 
become  forfeited  as  alleged  in  the  libel. 

At  the  trial,  the  claimants  moved  the  court 
to  instruct  the  jury  that  the  act  of  Congress 
entitled,  ''An  Act  Imposing  Taxes  on  Distilled 
Spirits,  and  for  Otner  Purposes,"  approved 
July  20th,  1868,  is  not  in  force  in  any  part  of 
the  Indian  territory  embraced  in  the  western 
district  of  Arkansas;  that  the  10th  article  of 
the  treaty  of  1866,  between  the  Chferokee  na- 
tion and  the  United  States,  was  in  full  force 
with  reference  to  the  territory  of  the  Cherokee 
nation;  that  the*67th  section  of  the  act  [*618 
of  1868  requires  stamps  to  be  sold  only  to 
manufacturers  of  tobacco  in  the  respective  col- 
lection districts,  and  that  it  gave  the  claimants 
no  legal  right  to  buy  such  stamps  to  place  on 
their  tobacco  in  the  Cherokee  nation,  and  that 
they  are  not  responsible  for  not  having  done  so. 
The  court  refused  to  give  these  instructions. 
The  jury  found  for  the  United  States,  and  judg- 
ment was  entered  accordingly.  The  claimants 
excepted  to  the  refusal  of  the  court  to  give  the 
instructions  asked  for,  and  have  brought  the 
case  here  for  review. 

The  only  question  argued  in  this  court,  and 
upon  which  our  decision  must  depend,  is  the 
effect  to  be  given  respectively  to  the  107th  sec- 
tion of  the  act  of  1868,  and  the  10th  article  of 
the  treaty  of  1866,  between  the  United  States 
and  the  Cherokee  nation  of  Indians. 

They  are  as  follows: 

"Section  107.  That  the  internal  revenue  laws 
imposing  taxes  on  distilled  spirits,  fermented 
liquors,  tobacco,  snuff,  and  cigars,  shall  be  con- 
strued to  extend  to  such  articles  produced  any- 
where within  the  exterior  boundaries  of  the 
United  States,  whether  the  same  shall  be  with- 
in a  collection  district  or  not."  15  Stat,  at  L. 
167. 

"Article  10th.  Every  Cherokee  Indian  and 
freed  person  residing  in  the  Cherokee  nation 
shall  have  the  right  to  sell  any  products  of  his 
farm,  including  his  or  her  live  stock,  or  any 
merchandise  or  manufactured  products,  and  to 
ship  and  drive  the  same  to  market  without  re- 
straint, paying  any  tax  thereon  which  is  now 
or  may  be  levied  by  the  United  States  on  the 
quantity  sold  outside  of  the  Indian  territory." 

On  behalf  of  the  claimants  it  is  contended 
that  the  107th  section  was  not  intended  to  ap- 
ply, and  does  not  apply,  to  the  country  of  the 
Cherokees,  and  that  the  immunities  secured  by 
the  treaty  are  in  full  force  there.  The  United 
States  insist  that  the  section  applies  with  the 
same  effect  to  the  territory  in  question  as  to 
any  state  or  other  territory  of  the  United 
States,  and  that  to  the  extent  of  the  provisions 
of  the  section  of  the  treaty  is  annulled. 

•Considering  the  narrowness  of  the  ['SIS 
questions  to  be  decided,  a  remarkable  wealth  of 
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leamini^  and  ability  have  been  expended  in  their 
discossion.  The  views  of  counsel  in  this  court 
have  rarely  been  more  elaborately  presented. 
Xevertheless,  the  caae  seems  to  us  not  difficult 
to  be  determined,  and  to  require  no  very  extend- 
ed line  of  remarks  to  vindicate  the  soundness  of 
the  conclusions  at  which  we  have  arrived. 

In  The  Cherokee  Nation  v.  Georgia,  6  Pet.  17, 
Chief  Justice  Marshall,  delivering  the  opinion 
of  this  court,  said :  **The  Indian  territory  is  ad- 
mitted to  compose  a  part  of  the  United  States. 
In  all  our  geographical  treatises,  histories,  and 
laws,  it  is  so  considered."  In  The  United  States 
T.  Rogers,  4  How.  672,  Chief  Justice  Taney, 
also  spealdng  for  the  court,  held  this  language: 
"It  is  our  duty  to  expound  and  execute  the  law 
as  we  find  it,  and  we  think  it  too  firmly  and 
dearly  established  to  admit  of  dispute  that  the 
Indian  tribes  residing  within  the  territorial 
limits  of  the  United  States  are  subject  to  their 
authority,  and  where  the  country  occupied  by 
them  is  not  within  the  limits  of  one  of  the 
states.  Congress  may,  by  law,  punish  any  of- 
fense committed  there,  no  matter  whether  the 
offender  be  a  white  man  or  an  Indian."  Both 
these  propositions  are  so  well  settled  in  our 
jurisprudence  that  it  would  be  a  waste  of  time 
to  discuss  them  or  to  refer  to  further  authori- 
ties in  their  support.  There  is  a  long  and  un- 
broken current  of  legislation  and  adjudications, 
in  accordance  with  them,  and  we  are  aware  of 
nothing  in  conflict  with  either.  The  subject,  in 
its  historical  aspect,  was  fully  examined  in 
Johnson  v.  Mcintosh,  8  Wheat.  574.  In  the  11th 
•eetion  of  the  act  of  the  24th  of  June,  1812,  it 
wa.s  provided  "that  it  shall  be  lawful  for  any 
person  or  persons  to  whom  letters  testamentary 
or  of  administration  shall  have  been  or  may 
hereafter  be  granted  by  the  proper  authority  in 
any  of  the  United  States  or  the  territories 
thereof  to  maintain  any  suit,"  etc.  In  Mackey 
T.  Coxe,  18  How.  103,  15  L.  ed.  301,  it  was  held 
that  **the  Cherokee  country  was  a  territory  of 
the  United  States,  within  the  meaning  of  this 
e20*]  act.  The  107th  'section  of  the  act  of 
1868  extends  the  revenue  laws  only  as  to  liquors 
and  tobacco  over  the  country  in  question.  No- 
where would  frauds  to  an  enormous  extent  as 
to  these  articles  be  more  likely  to  be  perpetrated 
if  tbib  provision  were  withdrawn.  Crowds,  it 
is  believed,  would  be  lured  thither  by  the  pros- 
pect of  illicit  gain.  This  consideration,  doubt- 
Kss  had  great  weight  with  those  by  whom  the 
law  was  framed.  The  language  of  the  section  is 
as  clear  and  explicit  as  could  be  employed.  It 
embraces  indisputably  the  Indian  territories. 
Congress  not  having  thought  proper  to  exclude 
them,  it  is  not  for  this  court  to  make  the  ex- 
eeptlon.  If  the  exemption  had  been  intended  it 
would  doubtless  have  been  expressed.  There  be- 
ing no  ambiguity,  there  is  no  room  for  construc- 
tioD.  It  would  be  out  of  place.  United  States 
Y.  Wiltberger,  5  Wheat.  96.  The  section  must 
be  held  to  mean  what  the  language  imports. 
When  a  statute  is  clear  and  imperative,  reason- 
ing ab  inconvenienti  is  of  no  avail.  It  is  the 
duty  of  courts  to  execute  it.  Morehouse  v.  Ren- 
neil,  1  Clark  k  F.  627 ;  Wolff  v.  Koppel,  2  Den. 
372.  Further  discussion  of  the  subject  is  un- 
necessary. We  think  it  would  be  like  trying  to 
prove  a  self-evident  truth.  The  effort  may  con- 
fute and  obscure  but  cannot  enlighten.  It  never 
stren;?thens  the  pre-existing  conviction. 
U  Wall. 


But  conceding  these  views  to  be  correct,  it  is 
insisted  that  the  section  cannot  apply  to  The 
Cherokee  nation  because  it  is  in  conflict  with 
the  treaty.  Undoubtedly,  one  or  the  other  must 
yield.  The  repugnancy  is  clear  and  they  can- 
not stand  together. 

The  2d  section  of  the  4th  article  of  the  Con- 
stitution of  the  United  States  declares  that 
''this  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of, and  all  treaties  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land." 

It  need  hardly  be  said  that  a  treaty  cannot 
change  the  Constitution  or  be  held  valid  if  it  be 
in  violation  of  that  instrument.  *This  [*621 
results  from  the  nature  and  fundamental  prin- 
ciples of  our  government.  The  effect  of  treaties 
and  acts  of  Congress,  when  in  conflict,  is  not 
settled  bv  the  Constitution.  But  the  question  is 
not  involved  in  any  doubt  as  to  its  proper  solu- 
tion. A  treaty  may  supersede  a  prior  act  of 
Congress  (Foster  v.  Ueilson,  2  Pet.  314),  and 
an  act  of  Congress  may  supersede  a  prior  treaty. 
Taylor  v.  Morton,  2  Curt.  454;  The  Clinton 
Bridge,  1  Woolw.  166.  In  the  cases  referred 
to,  these  principles  were  applied  to  treaties  with 
foreign  nations.  Treaties  with  Indian  nations 
within  the  jurisdiction  of  the  United  States, 
whatever  considerations  of  humanity  and  good 
faith  may  be  involved  and  require  their  faithful 
observance,  cannot  be  more  obligatory.  They 
have  no  higher  sanctity;  and  no  greater  in- 
violability or  immunity  from  legislative  in- 
vasion can  be  claimed  for  them.  The  conse- 
quences in  all  such  cases  give  rise  to  questions 
which  mu^t  be  met  by  the  political  department 
of  the  government.  They  are  beyond  the 
sphere  of  judicial  cognizance.  In  the  case  imder 
consideration  the  a<S  of  Congress  must  prevail 
as  if  the  treaty  were  not  an  element  to  be  con- 
sidered. If  a  wroiig  has  been  done,  the  power 
of  redress  is  with  Congress,  not  with  the  judi- 
ciary, and  that  body,  upon  being  applied  to,  it 
is  to  be  presumed,  will  promptly  give  the  proper 
relief. 

Does  the  section  thus  construed  deserve  th& 
severe  strictures  which  have  been  applied  to  it? 
As  before  remarked,  it  extends  the  revenue 
laws  over  the  Indian  territories  only  as  to 
liquors  and  tobacco.  In  all  other  respects  the 
Indians  in  those  territories  are  exempt.  As  re- 
gards those  articles,  only  the  same  duties  are 
exacted  as  from  our  own  citizens.  The  burden 
must  rest  somewhere.  Revenue  is  indispensa- 
ble to  meet  the  public  necessities.  Is  it  un- 
reasonable that  this  small  portion  of  it  shall 
rest  upon  these  Indians  ?  .  The  frauds  that 
might  otherwise  be  perpetrated  there  by  others, 
imder  the  guise  of  Indian  names  and  simulated 
Indian  ownership,  is  also  a  consideration  not  to 
be  overlooked. 

We  are  glad  to  know  that  there  is  no  ground 
for  any  imputation  *upon  the  integrity  [•662 
or  good  faith  of  the  claimants  who  prosecuted 
this  writ  of  error.  In  a  case  not  free  from 
doubt  and  difficulty  they  acted  under  a  misap- 
prehension of  their  legal  rights. 

The  judgmetU  of  the  District  Court  is  af- 
firmed, 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  just 
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read.  In  my  judgment  it  was  not  the  intention 
of  Congress  to  extend  the  internal  revenue  law 
to  the  Indian  territory.  That  territory  is  an 
exempt  jurisdiction.  Whilst  the  United  States 
has  not  relinquished  its  power  to  make  such 
regulations  as  it  may  deem  necessary  in  relation 
to  that  territory,  and  whilst  Congress  has  oc- 
casionally passed  laws  affecting  it,  yet  by  re- 
peated treaties  the  government  has,  in  effect, 
stipulated  that  in  all  ordinary  cases  the  Indian 
populations  shall  be  autonomies,  invested  with 
the  power  to  make  and  execute  all  laws  for 
their  domestic  government.  Such  being  the 
case,  all  laws  of  a  general  character  passed  by 
Congress  will  be  considered  as  not  applying  to 
the  Indian  territory,  unless  expressly  men- 
tioned. An  express  law  creating  certain  special 
rights  and  privileges  is  held  never  to  be  repealed 
by  implication  by  any  subsequent  law  couched 
in  general  terms,  nor  by  any  express  repeal  of 
aU  laws  inconsistent  with  such  general  law,  un- 
less the  language  be  such  as  clearly  to  indicate 
the  intention  of  the  legislature  to  effect  such  re- 
peal. Thus  it  was  held  by  the  supreme  court  of 
New  Jersey  in  8tate  v.  Brannin,  3  Zab.  484,  that 
whilst  the  provisions  of  a  city  charter,  it  being 
a  municipal  corporation,  may  be  repealed  or 
altered  by  the  legislature  at  will,  yet  a  general 
statute  repealing  all  acts  contrary  to  its  pro- 
visions will  not  be  held  to  repeal  a  clause  in  the 
charter  of  such  a  municipal  corporation  upon 
the  same  subject-matter  and  inconsistent  there- 
with. The  same  point  is  decided  in  numerous 
other  cases.  For  example,  when  a  railroad 
023*]  charter,  subject  to  repeal,  *exempted  the 
company  from  all  taxation  except  a  certain  per- 
centage on  the  cost  of  its  works,  it  was  held 
that  Uiis  exemption  was  not  repealed  by  a  sub- 
sequent general  tax  law,  enacting  that  all  cor- 
porations should  be  taxed  for  the  full  amount 
of  their  property  as  other  persons  are  taxed, 
and  repealing  all  laws  inconsistent  therewith. 
But  where  the  repealing  clause  in  the  general 
law  repealed  all  laws  inconsistent  therewith, 
whether  general  or  local  and  special,  it  was 
held  that  it  did  repeal  the  special  exemption. 
See,  the  case  of  State  v.  Minton,  3  Zab.  529.  In 
every  case  the  intent  of  the  legislature  is  to  be 
sought,  and  in  the  case  of  such  special  and  local 
exemptions  the  general  rule  for  ascertaining 
whether  the  legislature  does  or  does  not  intend 
to  repeal  or  affect  them,  is  to  inquire  whether 
they  are  expressly  named;  if  not  ejcpressly 
named,  then  whether  the  language  used  is  such, 
nevertheless,  ^  clearly  to  indicate  the  legisla- 
tive intent  to  repeal  or  affect  them. 

In  the  case  before  the  court,  I  hold  that  there 
is  nothing  to  indicate  such  a  legislative  intent. 
The  language  used  is  nothing  but  general  lan- 
guage, imposing  a  general  system  of  require- 
ments and  penalties  on  the  whole  country.  Had 
it  been  the  intent  of  Congress  to  include  the 
Indian  territory,  it  would  have  been  very  easy 
to  say  so.  Not  having  said  so,  I  hold  that  the 
presumption  is  that  Congress  did  not  intend  to 
mclude  it. 

The  case  before  us  is,  besides  a  peculiar  one. 
The  exempt  jurisdiction  here  depends  on  a 
solemn  treaty  entered  into  between  the  United 
States  government  and  the  Cherokee  nation,  in 
which  the  good  faith  of  the  government  is  in- 
volved, and  not  on  a  mere  municipal  law.  It 
is  conceded  that  the  law  in  question  cannot  be 
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extended  to  the  Indian  territory  without  an  im- 
plied abrogation  of  the  treaty  pro  ta/nto.  And 
the  opinion  of  the  court  goes  upon  the  principle 
that  Congress  has  the  power  to  supersede  the 
provisions  of  a  treaty.  In  such  a  ease  there  are 
peculiar  reasons  for  applying  with  great  strict- 
ness the  rule  that  the  exempt  juris£ction  must 
be  expressly  mentioned  in  order  to  be  affected. 

*This  view  is  strengthened  \>y  the  fact  [*624 
that  there  is  territory  within  the  exterior 
bounds  of  the  United  States  to  which  the  lan- 
guage of  the  107th  section  of  the  recent  act  can 
apply,  without  applying  it  to  the  Indian  terri- 
tory, to  wit,  the  territory  of  Alaska.  And  it 
does  not  appear  by  the  record  that  there  are 
not  other  <Ustricts  within  the  general  territory 
of  the  United  States  which  are  in  like  predica- 
ment. 

The  judgment,  according  to  these  views,  ought 
to  be  reversed.  I  am  authorized  to  state  that 
Mr.  Justice  Davis  concurs  in  this  opinion. 

Mr.  Justice  Field  did  not  hear  the  argu- 
ment. 


UNITED  STATES,  Appt,, 

V, 

THE   HEIRS   OF  JOHN   LYNDE,   Deceased. 
(See  S.  C.  11  Wall.  632-648.) 

Territory  of  Louisiana  in  180S — treaty  of  1819 
— aot  of  June  £2,  1860 — effect  of  Spanish 
grants — grant  to  Lynde. 

*1.  Under  the  treaty  of  cession  of  Louisiana 
made  with  France,  April  30,  1803,  the  United  States 
always  claimed  to  the  Perdldo  river  on  the  east, 
although  the  Spanish  authorities  kept  possession 
of  and  claimed  sovereignty  over  the  territory  be- 
tween that  river  and  the  Mississippi,  except  the 
island  of  New  Orleans,  until  1810,  when  the  Unit- 
ed States  took  forcible  possession  of  it. 

2.  Spain,  in  ceding  the  Floridas  to  the  United 
States,  by  the  treatv  of  Feb.  22,  1819,  only  ceded  so 
much  thereof  as  belonged  to  her,  and  hence  did  not 
cede  the  above  territory,  lying  between  the  Mis- 
sissippi and  Perdido  rivers. 

3.  The  stipulation  in  the  8th  section  of  the  treaty 
of  1819,  to  conflrm  all  Spanish  grants  of  land  in 
the  ceded  territory,  did  not  embrace  grants  made  ta 
the  above  territory  after  Spain  ceded  Louisiana  to 
France  by  the  treaty  of  St.  Ildefonso,  in  1801 ;  for 
after  that,  it  did  not  belong  to  Spain. 

4.  The  act  of  March  26,  1804,  organizing  terri- 
torial government  for  Louisiana,  expressly  declared 
void  all  grants  made  in  the  territory  above  r^erred 
to,  after  the  treaty  of  St.  Ildefonso. 

5.  The  foregoing  points  have  been  established  by 
a  long  series  of  decisions  in  this  court. 

6.  But  by  the  act  of  June  22,  1860,  entitled,  *'An 
Act  for  the  Final  Adjustment  of  Private  Land 
Claims  in  the  States  of  Florida,  Louisiana,  and 
Missouri,  and  for  Other  Purposes,**  the  grantat. 
made  by  the  Spanish  government  In  the  disputed 
territory  whilst  in  possession  thereof,  and  claiming 
sovereignty  over  It,  were  confirmed. 

7.  Such  a  grant  for  32,025  arpents,  made  by  the 
Spanish  intendant.  Morales,  on  the  12th  day  of 
Julv,  1866.  to  John  Lvnde,  the  ancestor  of  the  ap- 
pellee, although  relected  and  declared  void  under 

Srevlous  conditions  of  the  laws,  was  keld  to  be  con- 
rmed  and  validated  by  the  act  of  1860. 

[No.  84.] 
Submitted  Jan.  SI,  1871,    Decided  May  1, 1871, 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  petition  in  this  case  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  for  the  confirmation  of 
title  to  certain  lands. 


^Headnotes  by  Mr.  Justice  Bbadlbt. 
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Judgment  having  been  given  in  that  court  in 
favor  of  the  petitioners,  an  appeal  was  taken 
by  the  respondents  to  this  court. 

The  case  is  very  fully  stated  by  the  court. 

M€88r8,  AMkom  T.  Akerman,  Atty.  Oen,, 
and  C.  H.  Hill,  Aaat,  Atty.  Oen.,  for  appel- 
lants. 

MeMSTB,  1m  Janla  and  0.  Cuahing,  for  ap- 
pellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  daim  for  32^025  arpents  of  land  in 
Louisiana,  for  which  title  was  granted  by  Juan 
Ventura  Morales,  Spanish  intendant  of  West 
Florida,  to  John  Lynde,  the  ancestor  of  the  ap- 
pellee, on  the  12th  day  of  July,  1806.  In  pur- 
suance of  an  application  made  by  Lynde,  on  the 
^h  day  of  September,  1803,  and  regular  sur- 
634*]  veys  thereon.  The  lands  *were  situated 
etst  of  the  Mississippi  river,  and  south  of  the 
31st  parallel  of  latitude,  in  a  direction  nearly 
north  from  Baton  Rouge,  and  were  part  of  the 
disputed  territory  which,  after  the  cession  of 
Louisiana  to  the  United  States  in  1803,  was 
claimed  by  them  as  a  part  of  Louisiana,  and  by 
fc^fAin  as  a  part  of  West  Florida.  The  cause  of 
this  contention  originated  in  the  various 
treaties  of  cession  which  had  been  made  respect- 
ing these  territories. 

Louisiana,  as  possessed  by  the  French,  prior 
to  1763,  embraced  not  only  the  entire  territory 
west  of  the  Mississippi,  but  also  extended  east 
of  that  river,  along  the  Gulf  of  Mexico,  as  far 
as  the  Perdido,  the  present  boimdary  between 
Alabama  and  Florida.  By  the  treaties  of  1763, 
France  ceded  the  latter  portion,  lying  east  of 
the  Mississippi,  except  the  city  and  island  of 
New  Orleans,  to  Great  Britain,  and  the  residue 
to  Spain.  Subsequently  (in  1783)  Spain  ac- 
quired the  part  ceded  to  Great  Britain,  and  thus 
became  possessed  of  the  entire  territory  on  our 
western  and  southern  borders.  On  the  1st  of 
October,  1800,  a  secret  treaty  was  made  at  St. 
Ildefonso,  between  Spain  and  Bonaparte,  then 
First  Consul,  by  which  Spain  agreed,  <m  cer- 
tain conditions  to  be  performed,  to  retrocede  to 
the  French  Republic  **the  colony  or  province  of 
Louisiana  with  the  same  extent  that  it  now  has 
in  the  hands  of  Spain,  and  that  it  had  when 
France  possessed  it,  and  such  as  it  ought  to 
be  after  the  treaties  subsequently  entered  into 
between  Sprain  and  other  states." 

The  ambiguitj  of  this  last  expression  was  the 
cause  of  the  subsequent  misunderstanding  be- 
tween Spain  and  uie  United  States.  Did  it 
mean  that  Spain  was  to  retrocede  to  France 
635*]  *all  the  territory  which  the  latter  had 
formerly  possessed  under  the  name  of  Louis- 
iana, or  <nily  so  much  as  remained  after  the 
separation  of  West  Florida  therefrom,  and  the 
eesdon  thereof  to  Great  Britain?  The  United 
States  contended  the  former,  Spain  the  latter. 

The  importance  of  this  question  arose  from 
the  fact  that  the  cession  of  Louisiana  by  Bona- 
parte to  the  United  States  included  in  precise 
terms  what  had  been  retroceded  by  Spain  to 
France.  The  treaty  of  April  30,  1803,  afi^r  re- 
dtiBg  the  exact  language  of  the  treaty  of  St. 
Ddefonso,  describing  the  colony  or  province  of 
Louisiana,  as  above  stated,  ceded  ''the  said  ter- 
ritory, with  all  its  rights  and  appurtenances,  as 
fttllj  and  in  the  aame  manner  as  they  had  been 
U  Wall. 


acquired  by  the  French  Republic  in  virtue  of 
the  above  mentioned  treaty  with  his  Catholic 
Majesty."  ' 

ia  accordance  with  her  construction  of  the 
treaty  of  St.  Ildefonso,  Spain  refused  to  sur- 
render the  possession  of  the  territory  east  of  the 
Mississippi  and  Iberville  rivers  which  she  had 
acquired  from  Great  Britain,  and  which  the 
English  had  named  West  Florida,  and  she  re- 
tained possession  of  it  and  exercised  full  sov- 
ereignty^ over  it  for  many  years  afterwards. 

Notwithstanding  this  refusal  of  Spain  to  de- 
liver up  West  Florida,  the  United  States, 
through  the  executive  and  legislative  depart- 
ments of  the  government,  always  claimed  that 
it  was  covered  by  the  two  treaties  of  cession, 
and  insisted  that  it  rightfully  belonged  to  them, 
though  no  demonstrations  were  made  to  dispos- 
sess the  Spanish  authorities  until  1810,  when 
President  Madison  issued  a  proclamation  direct- 
ing that  possession  should  be  taken,  but  at  the 
same  time  declared  that  the  right  thereto 
should  remain,  as  it  had  continued,  a  subject 
for  amicable  negotiation  with  the  Spanish  gov- 
ernment. Possession  was  taken  by  the  United 
States  accordingly. 

Duriiig  the  period  that  Spain  remained  in  pos- 
session, her  authorities  continued  to  grant 
lands,  not  only  in  small  parcels  to  actual  set- 
tlers, under  her  colonization  laws,  but  in  large 
tracts  to  speculators  and  favorites. 

*From  1803  to  1806,  inclusive,  the  [*636 
Spanish  intendant.  Morales,  made  many  such 
grants  (of  which  the  grant  in  question  was  one) 
and  which  have  ever  since  been  the  subject  of 
much  litigation  and  dispute,  never  being  recog- 
nized as  valid  by  our  authorities,  unless  so 
recognized  by  the  act  of  1860,  hereafter  referred 
to. 

Immediately  after  acquiring  possession  of 
Louisiana,  in  1803,  Congress  passed  an  act  to 
organize  temporary  governments  in  the  newly 
acquired  domain.  This  act,  which  was  passea 
on  the  26th  day  of  March,  1804,  created  two 
territories:  One,  embracing  all  that  part  of 
the  ceded  country  lying  south  of  Mississippi 
territory,  east  of  the  Mississippi  river,  and 
south  of  the  33d  parallel  of  latitude  west  of  that 
river,  to  be  called  the  territory  of  Orleans;  the 
other  embracing  all  the  residue  of  the  ceded 
country,  namely:  that  portion  lying  west  of  the 
river  Mississippi  and  north  of  the  33d  parallel, 
to  be  called  the  district  of  Louisiansu  By  the 
14th  section  of  this  act  all  grants  of  land  within 
the  ceded  territories,  the  title  whereof  was,  at 
the  date  of  the  treaty  of  St.  Ildefonso  (October 
1,  1800),  in  the  Crown,  government,  or  nation 
of  Spain,  were  declared  void,  except  bona  fide 
grants  made  to  actual  settlers  prior  to  Decemr 
ber  20,  1803,  not  to  exceed  one  mile  square  to 
each  settler,  and  the  usual  proportion  for  his 
wife  and  family. 

According  to  the  views  of  our  government 
this  act  extended  to  West  Florida  (so  called) 
as  well  as  to  Louisiana,  and  as  a  part  thereof. 
President  Madison,  in  1810,  in  the  proclamation 
referred  to,  which  is  found  in  11  Stat,  at  L. 
761,  commences  with  these  words: 

"Whereas  the  territory  south  of  the  Missis* 
sippi  territory  and  eastward  of  the  river  Mis- 
sissippi, and  extending  to  the  river  Perdido, 
of  which  possession  was  not  delivered  to  the 
United  States  in  pursuance  of  the  treaty  con- 
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eluded  at  Paris  on  the  30th  of  April,  1803,  has 
at  all  times,  as  isv^well  known,  been  considered 
and  claimed  by  them  as  being  within  the  colony 
of  Louisiana  conveyed  by  the  said  treaty,  in  the 
same  extent  that  it  had  in  the  hands  of  Spain, 
and  that  it  had  when  France  originally  pos- 
sessed it,"  etc. 

637*]  *He  then  states  that  the  United  States 
had  forborne  to  take  possession,  not  from  any 
distrust  of  their  title,  but  from  motives  of  con- 
ciliation towards  Spain,  and  shows  whjr  it  was 
inexpedient  to  delay  taking  possession  any 
longer,  and  concludes  by  directing  Governor 
Claiborne,  "governor  of  the  Orleans  territory,  of 
which  the  said  territory  is  to  be  taken  as  part, 
to  take  possession  of  the  same,  and  to  exercise 
over  it  tne  authorities  and  functions  legally  ap- 
pertaining to  his  office." 

By  the  act  of  April  25,  1812,  after  possession 
of  West  Florida  had  beeiT  assumed  by  our  gov- 
ernment, commissioners  were  appointed  to  in- 
vestigate all  the  titles  and  claims  to  lands  in 
that  territory,  and  the  claim  now  before  us  was 
laid  before  the  proper  commissioner  and  re- 
jected on  the  ground  that  the  territory  was  a 
part  of  Louisiana  ceded  to  the  United  States  in 
1803,  and  that  the  authority  of  Spain  over  the 
same  had  ceased  by  the  treaty  of  St.  Ildefonso 
of  October  1,  1800.  Other  claims  belonging  to 
the  same  category  met  with  a  like  fate.  A  list 
of  these  claims,  rejected  by  the  commissioner 
for  the  district  between  the  Mississippi  and 
Pearl  rivers,  may  be  found  in  the  American 
Stete  Papers,  title  Puhlio  Lands,  vol.  vi.  p.  501. 
The  commissioner  reporte  that  in  his  opinion 
these  claims  ought  not  to  be  confirmed :  ( 1 )  Be- 
cause the  government  of  the  United  States 
claims  an  absolute  property  in  the  territory; 
(2)  because  the  Spanish  government  evidently 
distrusted  its  own  right  to  make  these  grants, 
as  they  were  made  in  a  manner  entirely  differ- 
ent from  the  usages  and  customs  always  before 
observed  in  granting  lands.  It  was  not  the  cus- 
tom of  Spain  to  make  sale  and  gain  of  her  pub- 
lic lands,  but  to  grant  them  to  actual  settlers. 
Nevertheless,  the  commissioner  suggests  wheth- 
er the  United  States  government,  by  permitting 
Spain  to  remain  in  possession  of  the  country, 
and  thus  to  impose  upon  persons  purchasing 
lands  in  good  faith,  was  not  morally  bound  by 
considerations  of  equity  and  policy  to  make 
these  purchasers  some  compensation. 
638*]  *These  events  happened  prior  to  the 
treaty  between  Spain  and  the  United  States, 
entered  into  February  22,  1819,  by  which  his 
Catholic  Majesty  ceded  to  the  latter  all  the  ter- 
ritories belonging  to  him,  situated  to  the  east- 
ward of  the  Mississippi  known  by  the  name  of 
East  and  West  Florida. 

By  the  8th  article  of  that  treaty  it  is  stipu- 
lated as  follows: 

"All  the  grants  of  land  made  before  the  24th 
of  January,  1818,  by  his  Catholic  Majesty,  or 
by  his  lawful  authorities  in  the  said  territories 
ceded  by  his  Majesty  to  the  United  States,  shall 
be  ratified  and  confirmed  to  the  persons  in  pos- 
session of  the  lands  to  the  same  extent  that  the 
same  grants  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  his  Cath- 
olic Majesty." 

When  this  treaty  came  before  the  courts  it 
was  held  that  it  furnished  no  aid  to  the  dis- 
puted claims^  since  it  only  guaranteed  grante 


made  by  the  King  of  Spain  in  the  territory 
ceded  by  that  treaty;  and  the  territory  ceded 
only  embraced  such  territory  as  belonged  to  the 
King  of  Spain;  and  as  the  United  Stiates  held 
that  the  disputed  territory^  did  not  belong  to 
him,  no  grants  made  by  him  therein  were  con- 
firmed by  the  treaty. 

In  1829  the  case  of  Foster  v.  Neilson  came  be- 
fore this  court  on  a  claim  for  40,000  arpente  of 
land  under  one  of  the  grants  of  Morales,  pre- 
cisely like  the  claim  now  before  the  court.  The 
case  is  reported  in  2  Pet.  253,  and  contains,  in 
the  arguments  of  counsel  and  the  opinion  of  the 
court,  a  complete  history  of  the  controversy. 
Chief  Justice  Marshall  ably  reviews  the  argu- 
ment of  our  government  in  favor  of  ite  claim 
under  the  treaties  of  St.  Ildefonso  and  of  April 
30,  1803.  He  admite  that  the  former  is  suscep- 
tible of  a  twofold  construction;  but  he  con- 
cludes, and  that  was  the  judgment  of  the  court, 
that  the  judicial  department  is  bound  by  the 
construction  adopted  by  its  own  government. 
He  says  (page  309) : 

"If  those  departmente  which  are  intrusted 
with  the  foreign  intercourse  of  the  nation, 
which  assert  and  maintain  its  interest  against 
•foreign  powers,  have  unequivocally  as-  [*639 
serted  its  rights  of  dominion  over  a  country  of 
which  it  is  m  possession,  and  which  it  claims 
under  a  treaty:  if  the  legislature  has  acted  on 
the  construction  thus  asserted,  it  is  not  in  its 
own  courts  that  the  construction  is  to  be  denied. 
A  question  like  this  respecting  the  boundaries 
of  nations  is,  as  has  been  truly  said,  more  a 
political  than  a  legal  question,  and  in  its  dis- 
cussion the  courts  of  every  country  must  respect 
the  pronounced  will  of  the  legislature." 

The  Chief  Justice  then  turns  to  the  question 
whether  the  treaty  of  1819  had  effected  any 
change  in  the  position  of  these  grants  before 
the  courts.  After  auotincr  the  8th  article  of  the 
treaty,  which  stipulates  that  "all  the  grante  of 
land  made  before  the  24th  of  January,  1818,  by 
his  Catholic  Majesty,  or  by  his  lawful  authori- 
ties, in  the  said  territories  ceded,  etc.,  should 
be  ratified  and  confirmed,"  he  inquires  what 
territories  were  ceded;  and  observes  that  the 
cession  did  not  embrace  all  territories  situ- 
ated to  the  eastward  of  the  Mississippi,  but  all 
the  territories  which  belonged  to  him  (the  King 
of  Spain)  thus  situated.  If,  according  to  the 
position  assumed  by  our  government,  the  United 
States  had  already  acquired  a  full  title  to  West 
Florida,  as  far  to  the  eastward  «vs  the  Pferdido 
river,  then  Spain  had  no  title,  and  ceded  noth- 
ing therein ;  and,  hy  consequence,  the  stipulation 
in  the  8th  article  of  the  treaty  in  favor  of 
grunts  made  by  his  Catholic  Majesty  "in  the 
territories  ceded"  would  not  apply  to  the  grant 
then  before  the  court.  Another  difficulty  in  the 
case,  as  viewed  by  the  court,  was  in  the  form  of 
the  stipulation.  It  was  that  all  grants  "shall 
be  ratified  and  confirmed,"  not  "are  ratified 
and  confirmed,"  a  form  of  expression* 
which  the  court  held  required  the  intermediate 
action  of  the  legislature  confirmatory  of  the 
grants  before  the  courts  could  act  upon  them. 
For  these  reasons  the  court  decided  against  the 
claim. 

In  the  subsequent  case  of  Arredonda,  6  Pet. 
691,  on  an  examination  of  the  Spanish  side  of 
the  treaty,  the  court  held  that  the  last  point 
*m«de  in  Foster  v.  Neilsoii  was  untena-  [*640 
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ble;  and  that  the  treaty  was  a  present  confirma- 
tion of  the  grants  referred  to  in  it  (6  Pet.  737- 
743),  and  the  same  was  decided  in  United 
States  y.  Percheman,  7  Pet.  51.  But  this  did 
not  affect  the  question  at  issue.  The  main  ob- 
jection still  remained. 

Meantime  attempts  were  made  in  Congress 
to  secure  the  recognition  of  these  Spanish 
grants,  but  without  success.  In  February,  1832, 
a  resolution  was  passed  by  the  House  of  Repre- 
sentatives calling  on  tbe  Secretary  of  State  for 
his  opinion  of  the  justice  and  validity  of  the 
claims  arising  upon  those  ffrants,  and  of  the 
expediency  of  providing  by  law  for  their  final 
adjustment.  Mr.  Edward  Livingston,  the  then 
Secretary  of  State,  who  had  been  counsel  for 
the  claimants,  made  a  lengthy  and  able  report, 
stating  the  history  of  the  grants  and  the  ques- 
tions arising  thereon,  and  strongly  urging  their 
justice  and  the  expediency  of  providing  for 
their  settlement.  He  contended  that  this  was 
called  for  in  the  exercise  of  good  faith  towards 
the  Spanish  government,  which,  whatever  views 
we  nught  have  entertained  with  regard  to  our 
own  title,  had  always  considered  us  pledged  by 
the  treaty  of  1819  to  recognize  and  validate  her 
grants,  and  had  expressed  very  decided  com- 
plaints at  our  failure  to  do  so.  See  this  report, 
Amer.  Archives,  Public  Lands^  Vol.  VI.  p.  495. 

Mr.  Wickliife,  from  the  committee  on  public 
lands  in  the  House,  to  whom  the  Secretary's 
communication  was  referred^  made  a  report 
combating  its  conclusions  with  great  ener^r: 

"Are  we  to  be  told  (says  the  report)  at  this 
time  of  day,  tliat  our  title  to  the  territory  be- 
tween the  Mississippi  and  Perdido  was  not 
valid  until  the  treaty  of  1819,  and  that  by  that 
treaty  we  purchased  that  part  of  Louisiana  by 
the  name  of  'all  the  territories  which  belong  to 
him  (his  Catholic  Majesty)  situated  to  the 
eastward  of  the  Mississippi,  known  by  the  name 
of  East  and  West  Florida?*  What  was  East 
and  West  Florida  in  1819?  Did  it  include  any 
641*]  part  of  the  territory  between  the  •Mis- 
sissippi and  the  Perdido?  Had  not  the  United 
States,  under  and  by  virtue  of  the  treaty  be- 
tween France  and  Spain,  and  between  the  Unit- 
ed States  and  France,  long  prior  to  1819.  taken 
possession  of  the  same  by  expelling  the  Spanish 
power  therefrom?  And  who  doubted,  in  1819, 
her  rigHt  both  of  jurisdiction  and  soil?  And 
who,  till  now,  ever  supposed  that  the  United 
States,  by  the  treaty  of  1819,  imposed  upon  her- 
wlf  the  obligation  to  confirm  these  grants  made 
by  Spain  in  violation  of  her  solemn  treaty  stip- 
ulations? .  .  .  The  committee  will  not  do 
the  then  administration  so  much  injustice  as  to 
suppose  they  would  negotiate  a  treaty  with 
Spain  for  the  avowed  purpose  of  the  acqj^uisition 
of  East  and  West  Florida,  in  terms  designed  to 
conoctfil  the  important  fact  from  the  Congress 
of  the  United  States  that  by  said  treaty  they 
were  bound  to  confirm  claims  to  near  600,000 
acres  of  land  which  had,  by  an  act  of  solemn 
letn«1*tioTi.  been  declared  null  and  void,  and 
which  originated  in  a  violation  of  the  treaty  of 
St.  Ildefonso  and  of  that  with  France  in  1803." 
Public  I^nds,  vol.  vi.  pp.  507,  508. 

This  extract  serves  to  show  the  temper  with 
which  these  claims  were  viewed  at  that  day  by 
many  of  our  leading  statesmen.  Of  course,  no 
advance  was  made  in  their  favor  on  this  occa- 
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The  next  case  in  this  court  in  which  grants 
of  land  between  the  Mississippi  and  Perdido 
rivers  came  in  question  was  Oar  da  v.  Lee,  in 
1838.  12  Pet.  511,  521.  The  court  in  that 
case  reaffirmed  Foster  v.  tJeilson,  and  held  that 
as  this  territory  did  not  belong  to  Spain  after 
the  treaty  of  St.  Ildefonso,  but  belonged  to  the 
United  States,  according  to  its  construction  of 
the  treaty,  the  Spanish  grants  therein  made 
after  1800  were  invalid,  and  were  not  confirmed 
by  the  8th  article  of  the  treaty  of  1819.  Chief 
Justice  Taney,  delivering  the  opinion  of  the 
court,  said: 

"Indeed,  when  it  is  once  admitted  that  the 
boimdary  line,  according  to  the  American  con- 
struction of  the  treaty,  is  to  be  treated  as  the 
true  one  in  the  courts  of  the  United  States,  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  the  *grant  now  before  the  [*642 
court,  which  was  made  by  the  Spanish  authori- 
ties within  the  limits  of  the  territory  which 
then  belonged  to  the  United  States,  must  be 
null  and  void,  unless  it  has  been  confirmed  by 
the  United  States  by  treaty  or  otherwise.  It  is 
obvious  that  one  nation  cannot  grant  away  the 
territory  of  another." 

Again ; 

"In  the  case  before  us  the  grant  is  invalid 
from  an  intrinsic  defect  in  the  title  of  Spain.  It 
is  true  she  still  claimed  tne  country,  and  re- 
fused to  deliver  it  to  the  United  States.  But 
her  conduct  was,  in  this  respect,  a  violation  of 
the  rights  of  the  United  States  and  of  the  obli- 
gation of  treaties." 

The  court  relied  on  the  act  of  1804  as  giving 
notice  of  the  determination  of  the  United  States 
to  claim  the  territory  and  to  ignore  any  grants 
made  therein,  except  to  actual  settlers. 

In  this  state  of  the  decisions  it  was  in  vain  for 
claimants  under  these  grants  to  think  of  resort- 
ing longer  to  the  courts  of  the  United  States. 
They,  accordingly,  again  applied  to  Congress, 
and  on  June  17,  1844.  procured  a  law  by  which 
the  act  of  May  26,  1824,  relating  to  land  titles 
in  Missouri,  was  extended  to  Louisiana  and  Ar- 
kansas and  the  district  between  the  Mississippi 
and  Perdido  rivers,  and  the  district  courts  were 
invested  with  jurisdiction  over  land  claims  orig- 
inating with  either  French,  Spanish,  or  British 
authorities,  5  Stat,  at  L.  676.  This  act  author- 
ized any  person  claiming  land  by  virtue  of  afly 
French  or  Spanish  grant,  concession,  warrant 
or  order  of  survey  legally  made  or  issued  before 
the  10th  of  March,  1804,  which  was  protected 
or  secured  by  the  treaty  with  France  of  April 
30,  1803,  and  which  might  have  been  perfected 
into  a  complete  title  had  not  the  sovereignty 
been  changed,  to  present  a  petition  to  the  dis- 
trict court  stating  the  case,  and  have  the  claim 
adjudicated  upon  and  settled  according  to  the 
law  of  nations,  the  stipulations  of  any  treaty, 
the  acts  of  Congress,  and  the  laws  of  the  former 
government,  *subject  to  an  appeal  to  the  [*643 
Supreme  Court  of  the  United  States.  A  num- 
ber of  suits  for  lands  in  the  disputed  district 
were  soon  after  commenced  in  the  district 
court,  amongst  others,  one  by  the  heirs  of  John 
Lynde  for  the  tract  in  question  in  this  case. 
But  the  claimants  were  still  imsuccessful  in 
this  court. 
I  The  first  case  reported  is  that  of  17.  S.  v. 
I  ReyneSy  9  How.  127.  It  was  a  case  precisely 
like  the  one  now  before. the  court,  and  was  re- 
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jected  on  the  ground  that  the  act  of  "hlUkj  26, 
1824,  related  to  inchoate  and  incomplete  titles, 
and  was  intended  to  f^ve  a  means  of  complet- 
ing them.  The  court  re-affirmed  Foster  v.  NeiU 
eotif  and  held  that  Spain  could  not  make  any 
valid  grant  in  the  disputed  territory  after  the 
treaty  of  St.  Ildefonso^  and  that  the  act  of 
March  26,  1804,  which  had  never  been  repealed, 
had  pronounced  all  such  grants  void.  The  court 
adhered  to  the  same  views  in  {7.  8,  v.  D'Au- 
terive,  10  How.  609;  U,  8,  v.  Phila.  and  New 
Orleans,  11  How.  609;  Montault  v.  U,  8,  12 
How.  47;  U.  8,  v.  Castant,  12  How.  437;  and 
a  number  of  other  cases  in  the  same  term,  in- 
cluding the  case  now  before  the  court.  These 
cases  were  decided  in  1852. 

In  view  of  this  lon^  course  of  decisions,  all 
to  the  same  purport,  it  must  be  considered  as 
judicially  settled  in  this  court  that  Louisiana, 
as  ceded  to  the  United  States  in  1803,  embraced 
the  territory  between  the  Mississippi  and  Per- 
dido  rivers,  and  that  our  government  had  a  per- 
fect l^al  right,  whatever  may  have  been  its 
moral  or  honorary  obligations,  to  ignore  all 
grants  made  by  the  Spanish  authorities  after 
the  treaty  of  St.  Ildefonso  went  into  effect.  It 
roust  also  be  regarded  as  judicially  settled  that 
the  treaty  of  1819  confirmed  grants  of  land 
made  in  the  Floridas^  east  of  the  Perdido,  but 
not  those  made  to  the  west  of  that  river,  unless 
made  to  actual  settlers  or  made  before  the 
treaty  of  St.  Ildefonso  went  into  effect.  If 
the  political  departments  of  the  government 
felt  Dound^  from  considerations  of  honor  and 
644*]  good  faith,  or  from  motives  of  concilia- 
tion and  policy,  to  give  effect  to  any  other 
grants,  it  was  for  them  to  do  so. 

This  is  what  the  claimants  insist  has  been 
done. 

But  that  the  government  of  the  United  States 
has  alwavs  continued  to  insist  upon  its  own 
construction  of  the  treaties,  whenever  they  are 
referred  to  as  matter  of  right  or  historic  deri- 
vation of  title,  is  manifest,  among  other  things, 
from  the  act  admitting  Florida  into  the  Union 
as  a  state,  passed  so  late  as  March  3,  1845,  by 
which  the  boundaries  are  fixed  as  follows: 

"Said  state  of  Florida  shall  embrace  the  ter- 
ritories of  East  and  West  Florida,  which,  by  the 
Treaty  of  Amity,  Settlement,  and  Limits  be- 
tween the  United  States  and  Spain,  on  the  22d 
day  of  February,  1819,  were  ceded  to  the  United 
States."     5  Stat,  at  L.  743. 

It  is  well  known  that  Florida,  as  thus  lim- 
ited, extended  only  to  the  Perdido  river,  all  the 
territory  west  of  which  had  lon^  previously 
been  assigned  to  the  states  of  Louisiana,  Missis- 
sippi, and  Alabama,  which  were  respectively  ad- 
mitted into  the  Union,  with  their  present 
boundaries,  in  1812,  1817,  and  1819. 

It  is  evident,  therefore,  that  the  case  of  the 
claimants,  if  it  can  stand  at  all,  must  stand  on 
the  voluntary  boimty  of  our  government,  ex- 
erted through  its  legislative  department.  And 
the  question  in  this  case  is  whether  that  bounty 
has,  in  fact,  been  exerted. 

After  the  imsuccessful  attempt  made  in  the 
courts,  as  last  referred  to,  under  the  Missouri 
act  of  1824,  the  subject  was  again  brought  to 
the  attention  of  CJongress  in  May,  1858.  Mr. 
Benjamin,  who  had  been  counsel  for  the  claim- 
ants in  the  last  cases,  made  a  report  to  the  Sen- 
ate as  chairman  of  the  committee  on  private 
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land  claims,  and  submitted  a  bill  for  the  relief 
of  the  claimants.  This  report  contained  a  very 
full  history  of  the  treaties  and  litigation,  giv- 
ing a  favorable  view  of  the  Spanish  side  of  the 
question.  Suffice  it  to  say,  m  consequence  of 
tnis  report.  Congress  passed  the  act  of  June  22, 
1860,  entitled  ''An  Act  for  the  Final  Adjust- 
ment of  Private  *Land  Claims  in  the  [*645 
States  of  Florida,  Louisiana,  and  Missouri,  and 
for  Other  Purposes."  This  act  provides  that 
any  person  claiming  lands  in  Florida,  Louisi- 
ana, or  Missouri,  by  virtue  of  grant,  concession, 
or  warrant  of  survey  emanating  from  any  for- 
eign government  prior  to  the  cession  of  the  ter- 
ritory to  the  United  States,  or  during  the  pe- 
riod when  any  such  government  claimed  sov- 
ereignty, or  had  the  actual  possession  of  the  dis- 
trict or  territory  in  which  the  lands  claimed 
are  situated,  shall  be  authorized  to  make  appli- 
cation for  the  confirmation  of  his  title  in  the 
manner  pointed  out  in  the  act,  which  appoints 
commissioners  to  hear  and  determine  the  appli- 
cations, and  to  make  report  to  the  Commission- 
er of  the  Land  Office.  This  officer,  if  he  ap- 
proves, is  to  report  the  same  to  Congress  for  its 
action  and  final  decision  thereon ;  and  it  is  pro- 
vided that  if  the  lands,  or  any  of  them,  have 
been  sold  by  the  government,  or  cannot  be  sur- 
veyed and  located,  the  claimant,  if  his  title  be 
confirmed,  shall  have  the  right  to  enter  a  quan- 
tity eaual  in  extent  to  the  lands  thus  sold^  upon 
any.  ot  the  public  lands  of  the  United  States, 
subject  to  private  entr^  at  $1.25  per  acre. 

By  the  11th  section  it  is  provided  that  where 
the  lands  claimed  have  not  been  in  possession 
of  and  cultivated  by  the  claimant  for  the  period 
of  twenty  years,  and  where  the  lands  are 
claimed  by  complete  ^ant  or  concession,  etc, 
made  prior  to  the  cession  of  the  territory  to  the 
Unitea  States,  or  where  such  title  was  created 
and  perfected  during  the  period  while  the  for- 
eign government  from  which  it  emanated 
claimed  sovereignty  Over  or  had  the  actual  pos- 
session of  such  territory,  the  claimant  may,  at 
his  option,  instead  of  submitting  his  claim  to 
the  commissioners,  proceed,  by  petition,  in  the 
proper  district  court  of  the  United  States,  sub- 
ject to  appeal  to  the  Supreme  Court,  whose  de- 
cision is  to  be  final;  and  if  the  claim  be  sus- 
tained, a  patent  is  thereupon  to  issue  for  so 
much  of  the  lands  claimed  as  remained  unsold, 
and  for  so  much  as  may  have  been  sold  the 
claimant  is  to  have  the  right  to  enter  an  equal 
quantity  upon  the  public  lands,  as  before  stated. 

That  the  object  of  this  act  was  to  confirm  the 
grants  in  question  seems  hardly  to  admit  of  a 
doubt.  It  is  true  that,  *in  prescribing  [*646 
the  powers  and  duties  of  the  special  commis- 
sioners and  the  courts  to  whose  aecision  the  ap- 
plications were  to  be  referred,  it  is  provided 
that  they  shall  decide  thereon  according  to 
equity  and  justice.  See,  §S  2  and  11.  But  it 
can  hardly  be  contended,  especially  in  view  of 
what  has  already  been  said  that  Congress  meant 
bj  this  language  to  authorize  the  said  commis- 
sioners and  courts  to  review  the  entire  subject, 
and  to  decide  what  our  government  ought  to 
have  done  with  regard  to  these  grants.  It  could 
not  have  been  the  intention  to  throw  the  whole 
discussion  open,  from  the  Treaty  of  St.  Ilde- 
fonso down  to  the  present  time,  and  to  confer 
upon  the  tribunals  named  in  the  act  the  power 
which  properly  belonged  to  the  political  depart- 
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ment  of  the  government,  and  to  impose  upon 
them  the  duty  of  declaring  what  the  policy  of 
the  goremment  riiould  be;  or  to  leave  it  to 
their,  perhaps,  varying  judgments  what  was  the 
true  intent  and  meaning  of  the  original  treaties. 
That  could  not  have  been  the  design  of  Con- 
gress. The  act  authorises  the  claimants  to  pre- 
•ent  their  daima  for  confirmation;  and  al- 
tlioagh  it  does  not,  in  so  many  words,  say  that 
grants  made  by  forei^  governments,  while  in 
p06seosion  of  the  territory  and  claiming  sover- 
eignty  over  it,  if  complete,  regular  and  fair, 
ahairbe  sustained;  yet  that  is  the  unavoidable 
inference  to  be  derived  from  its  language,  and 
from  the  events  and  course  of  decisions  out  of 
which  it  arose.  And  although  it  does  not  ex- 
pressly repeal  that  part  of  the  act  of  March 
2Gth,  1804,  which  declared  void  all  grants  of 
land  within  the  ceded  territories  made  after 
the  date  of  the  Treaty  of  St.  Ildef onso ;  yet  its 
provisions,  in  order  to  have  any  effect  at  all, 
must  be  regarded  as  irreconcilable  with  that 
clause  of  the  act  of  1804  and,  consequently,  as 
repealing  it  by  implication. 

We  cannot  avoid  the  conclusion,  therefore, 
that  the  act  of  June  22d,  1860,  was  intended  to 
validate  all  grants  which  were  made  by  the 
Spanish  government  to  bona  fide  grantees  of 
lands  in  the  disputed  territory  whilst  the  gov- 
ernment remained  in  possession  of  the  territory 
•47*]  and  claimed  sovereignty  *over  it,  sub- 
ject, of  course,  to  the  express  exceptions  of  the 
treaty  of  1819,  and  the  supplementary  declara- 
tion of  the  King  of  Spam  finally  annexed 
thereto.  ^ 

What  range  of  discretion  was  intended  to  be 
conferred  upon  the  special  commissioners  and 
the  courts  oy  authorizing  them  to  decide  ac> 
cording  to  the  principles  of  equity  and  justice, 
is,  peniaps.  not  entirely  clear.  The  probable 
meaning  is  that  these  prmciple  are  to  be  applied 
to  each  particular  case,  if  it  should  appear 
that  a  grant  was  obtained  by  fraud,  or  was  af- 
fected by  any  other  special  vice,  it  would  be 
the  duty  of  the  tribunals  to  reject  it.  Or,  if  it 
should  appear  that  a  claim  was  honest  and  mer- 
itorious, but  defective  in  point  of  form  or  com- 
pleteness, it  might  be  the  duty  of  the  tribunals 
to  sustain  it  as  an  equitable,  if  not  a  strictly 
lefsal  title. 

ThiB  view  of  the  Rubject  relieves  us  from  the 
ungracious  task  of  construing  treaties,  and  re- 
viewing the  conduct  and  policy  of  the  govern- 
ment. Congress,  by  the  act  of  1860,  has  de- 
clared its  own  policy,  and  has  left  us  simply 
the  office  of  judicially  carrying  out  its  enact- 
ments in  individual  cases  as  they  come  before 
us.  Congress  has  laid  down  the  general  rule 
by  placing  the  grants  in  question  on  a  platform 
of  equality  with  grants  made  by  our  own  gov- 
ernment, and  has  left  to  the  tribunals  the  duty 
of  examiniiig  the  merits  of  particular  applica- 
tions. 

An  examination  of  the  case  before  us  shows 
that  the  grant  to  John  Lynde  was  made  in  due 
form  and  after  regular  surveys;  and  that  the 
eonsideration  was  duly  paid  to  the  Spanish  gov- 
ernment. Nothing  has  been  developed  in  the 
«aae  which  goes  to  assail  the  bona  ndes  of  the 
transaction,  unless  it  be  the  fact  of  obtaining 
the  grant  from  Morales  (who  was  Lynde's  fath- 
er-in-law) after  the  treaty  of  cession,  and  when 
it  ^''ii  known  that  the  United  States  claimed 
11  Waul 


the  territory.  But  as  this  can  be  said  of  all 
these  grants,  and  was  one  of  the  considerations 
that  must  have  been  patent  to  the  mind  of  Con- 
gress when  it  enacted  the  law  of  1860,  we  must 
E resume  that  it  was  waived  by  that  body,  and 
as  ceased  to  be  a  valid  ground  of  objection. 
The  decree  of  the  Dxstriot  Court  must  be  of- 
finned. 

*Mr.  Justice  Olifford,  dissenting:  [*648 
I  dissent  from  the  decree,  upon  the  ground 
that  the  act  of  Congress  in  question  did  not 
confirm  any  claim  previously  adjudged  void  by 
the  Federal  courts  in  pursuance  of  a  prior  act 
of  Confess  conferring  jurisdiction  to  near  and 
determine  the  controversy. 


UNITED  STATES,  Plff.  in  Err,, 

V. 

THREE  HUNDRED  AND  FIFTY-SIX  CAD- 
DIES OF  TOBACCO,  etc.,  J.  N.  Henderson 
&  Co.^  Claimants. 

(See  S.  C.  "Hender8on*9  Tohaoco**  11  WalL  652- 

659.) 

Repeal  of  statute  hy  subsequent  statute — repeal 
by  implication — proviso  in  internal  revenue 
act,  effect  of. 

The  proviso  to  the  25th  section  of  the  internal 
revenue  act  of  Mar.  2.  1867,  was  not  repealed  bj 
the  act  of  July  20,  1868. 

A  statute  Is  Impliedly  repealed  by  a  subsequent 
statute  only  so  far  as  the  provisions  of  the  subse- 
quent statute  are  repugnant  to  it,  or  so  far  as  the 
latter  statute,  making  new  provisions,  is  plainly  in- 
tended as  a  substitute  for  ft. 

Where  the  powers  or  directions  under  several 
acts  are  such  as  mav  well  subsist  together,  an  im- 
plication of  repeal  cannot  be  allowed. 

The  proviso  of  such  25th  section  of  the  act  of 
1867,  which  limits  to  twenty  days  the  time  for  com- 
mencing proceedings  to  enforce  forfeitures,  has  no 
application  to  anv  other  forfeitures  than  such  as  are 
provided  for  in  that  section. 

It  does  not  apply  to  proceedings  to  enforce  for- 
feitures for  fraudulent  use  of  stamps  and  fraudu- 
lent  entries  and  reports. 

[No.  129.] 
Submitted  Apr,  4,  1871.    Decided  May  1,  Wl. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  information  in  this  case  was  filed  in  the 
court  below,  for  the  forfeiture  of  certain  cad- 
dies of  tobacco.  The  information  having  been 
dismissed  by  that  court,  the  United  States  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  Amos  T.  Akerman,  Atty.  Gen,, 
O.  H.  Hill,  Asst,  Atty.  Oen.  for  plaintiff  in 
error : 

By  the  act  of  July  20,  1868,  S§  36,  42,  15 
Stat,  at  L.  140-142,  new  provisions  were  en- 
acted in  respect  to  the  illegal  manufacture  of 

Note. — Repeal  of  statute  hy  implication. 

An  Important  public  statute  of  long  standing  will 
not  be  held  to  be  repealed,  except  by  express  words 
or  by  strong  and  n«H:essary  implication.  Wilson  v. 
Sp'^ncer,  1  Rand.  76.  10  Am.  Dec.  491. 

The  repeal  by  implication  of  a  statute  is  not  fa- 
•vored  by  the  courts.  Hogan  v.  Gulgon,  29  Oratt. 
700 :  People  v.  Qulgg.  59  N.  Y.  83  :  People  v.  Palm- 
er. 52^  N.  T.  82;  W.  W.  Co.  v.  Burkhart.  41  Ind. 
364;  State  v.  Severance,  55  Mo.  878;  Morgan  v. 
Leland,  1  Code  Rep.  124 ;  Mayor,  etc.,  of  N.  Y.  v. 
Walker.  4  B.  D.  Smith,  267 ;  Williams  v.  Potter.  2 
Barb.  320 ;  Van  Rensselear  v.  Snyder,  9  Barb.  808 : 
Vallance  v.  Bausch.  28  Barb.  648,  17  How.  Pr. 
253;  8  Abb.  Pr.  877;  People  v.  Deming,  1  Hilt 
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distilled  spirits  and  the  punishment  thereof, 
covering  entirely  the  ground  of  the  preceding 
statutes,  and  no  limitation  is  contained  therein 
with  regard  to  the  time  in  which  the  proceed- 
ing" of  forfeiture  shall  be  commenced.  And  in 
S§  69,  70  of  the  same  act,  15  Stat,  at  L.  156,  un- 
der which  this  information  was  filed,  there  are 
new  provisions,  covering  all  the  provisions  of 
previous  statutes  in  relation  to  the  subject-mat- 
ter for  the  punishment  of  persons  manufactur- 
ing tobacco  or  snuff  in  violation  of  the  internal 
revenue  laws,  and  which  make  no  reference 
whatever  to  the  proceedings  for  the  punish- 
ment of  the  illegal  manufacture  of  distilled 
spirits. 

It  is  clear,  therefore,  that  these  latest  stat- 
utes were  intended  to  prescribe  the  only  rule 
which  should  govern  the  process  of  enforcing 
forfeitures  for  the  offenses  included  within 
their  provisions,  and  that  the  former  statute  is, 
therefore,  repealed. 

Davie88  v.  Fairbaim,  3  How.  636,  644 ;  Bart- 
lei  V.  King,  12  Mass.  536;  Com.  v.  Kelliher,  iz 
Allen,  480;  Sedgw.  Stat.  &  Const.  L.  126,  429. 

Other  statutes  on  this  subject  are  the  acts  of 
July  1,  1862,  §  54,  12  Stat,  at  L.  452;  July  13, 
1866,  §  9,  14  Stat,  at  L.  124;  Mar.  3,  1868,  S  5, 
15  Stat,  at  L.  58. 

No  provision  was  made  for  affixing  revenue 
stamps  to  whisky  or  tobacco,  until  the  act  of 
July  20,  1868,  §  67,  15  Stat,  at  L.  155;  but  the 
revenue,  before  and  at  that  time,  was  collected 
in  an  entirely  different  way.  The  offenses  for 
which  this  information  was  filed  were  first  cre- 
ated by  that  statute  (see  §§  69,  70,  p.  156),  and 
the  information  was  founded  upon  that  statute 
alone. 

By  §  105  of  the  act  of  1868,  15  Stat,  at  L. 
166,  all  acts  and  parts  of  acts  inconsistent  with 
it  are  repealed ;  but  it  is  enacted  "that  the  pro- 
visions of  said  acts  shall  be  in  force  for  levy- 
ing and  collecting  all  taxes  properly  assessed, 
or  liable  to  be  assessed,  or  accruing  under  the 
provisions  of  former  acts,  the  right  to  which 
Jias  already  accrued,,  or  wliich  may  hereafter 
accrue  under  said  acts,  and  for  maintaining, 
continuing  and  enforcing  liens,  fines,  penalties 
and .  forfeitures,  incurred  under  and  by  virtue 
thereof.  And  this  act  shall  not  be  construed 
to  affect  any  act  done,  right  accrued,  or  penalty 
incurred  under  former  acts,  but  everv  such 
right  is  hereby  saved;  and  all  suits  and  prose- 
cutions for  acts  already  done  in  violation  of 


any  former  act  or  acts  of  Congress  relating  to 
the  subjects,  embraced  in  this  act,  may  be  icom- 
menced  or  proceeded  with  in  like  manner  as  if 
this  act  had  not  been  passed." 

This  section  indicates  the  broad  extent  to 
which  the  former  revenue  acts  had  been  revised 
by  the  act  of  1868,  so  that  Congress  considered 
that  penalties  imder  them  would  be  lost  without 
such  a  saving  clause. 

The  United  States,  therefore,  contend  that 
the  act  of  1868,  being  an  entire  revision  of  the 
act  of  1866,  and  not  merely  amendatory  there- 
of, the  limitation  relied  upon  by  the  defendants 
in  error  no  longer  exists. 

Messrs.  D.  P.  Dyer  and  Geo.  W.  MeCraxr* 
for  defendants  in  error: 

The  statute  of  1868  does  not  cover  the  entire 
ground  of  the  preceding  statutes. 

There  is  nothing  in  the  act  of  1868  regulating 
or  defining  in  any  way  the  manner  of  proceed- 
ing in  cases  of  forfeiture.  The  provisions  of 
the  previous  acts,  including  the  limitation 
clause,  must  be  regarded  as  still  in  force,  or  we 
must  come  to  the  conclusion  that  there  is  no 
statute  now  in  force  for  this  purpose. 

If  the  act  of  1868  is  to  be  construed  as  repeal- 
ing the  provisions  of  prior  acts  regulating  the 
practice  in  seizure  cases,  we  are  left  with  no 
guide,  and  each  court  may  adopt  such  form  of 
proceedings,  as  may  be  deemed  most  appropri- 
ate. If,  however,  the  act  of  1868  is  held  only 
to  repeal  such  prior  enactments  as  are  in  neces- 
sary conflict  with  it,  we  shall  find  a  plain  pro- 
vision in  force,  declaring  that  the  proceedings 
shall  be  "In  the  nature  of  proceedings  in  rem  m 
the  circuit  or  district  court'of  the  United  States 
for  the  district  where  such  seizure  is  made,  or 
in  any  other  court  of  competent  jurisdiction." 
13  Stat,  at  L.  14. 

Section  3  of  the  act  of  1867,  14  Stat,  at  L. 
471,  provides  certain  rules  under  which  district 
attorneys  are  to  report  certain  things  to  the 
commission  of  internal  revenue.  Section  4  of 
same  act  places  under  the  control  of  the  com- 
missioner real  estate  acquired  by  the  United 
States  under  the  revenue  laws.  Section  7  au- 
thorizes the  commissioner  to  appoint  detectives, 
etc.,  while  §  8  provides  a  penalty  for  failure  to 
pay  tax  when  due.  These  are  all  important 
provisions  of  the  act  of  1867. 

If  the  proviso  imposing  the  limitation  in  ques- 
tion is  repealed,  why  not  these  sections  also? 
It  is  not  reasonable  to  suppose  that  it  was  the 


275,   18  How.   Pr.   445 ;   People  v.   Guild,  4  Den. 
652. 

Where  there  is  plain  and  unavoidable  repu^ance 
between  the  new  provision  and  a  former  statute, 
a  repeal  by  Implication  will  take  place.  People  v. 
Burt,  43  Cal.  561 ;  Porqperon  v.  Donally.  7  W.  Va. 
114 ;  Paclilc  R.  Co.  v.  Cass  Co.  53  Mo.  17 ;  Grant 
Co.  V.  Sels,  5  Oregon,  243 ;  Hurst  v.  Hawn,  5  Ore- 

fon,  275 ;  Covingrton  v.  Citv  of  East  St.  Louis,  78 
11.  518 ;  and  authorities  fast  above  cited. 

Such  construction  should  be  given  to  two  stat- 
utes as  to  give  effect  to  both,  if  possible.  Iverson 
v.  State,  52  Ala.  170;  Fowler  v.  Perkins,  77  111. 
271 :  McCartee  v.  Orphan  Asylum  Soc.  9  Cow.  437, 
18  Am.  Dec.  516;  Walton  v.  Walton,  Deady,  605. 

Acts  relating  to  the  same  subject-matter  and 
passed  on  the  same  day,  should  be  so  construed 
as  to  give  them  both  effect.  Lorlmer  v.  Lewis,  1 
Morris.  253,  39  Am.  Dec.  461. 

Where  a  statute  is  passed  upon  a  subject  already 
covered  by  an  existing  law  ana  the  new  statute  re- 
vises the  entire  matter,  making  changes  in  the  for- 
mer law,  and  evidently  intended  as  substitute  for 
It,  the  former  statute  Is  repealed  by  the  latter  by 
Implication,  though  it  contains  no  repealing  clause. 
Murdock  v.  City  of  Memphis,  20  WalL  590,  22  L. 
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ed.  429 ;  U.  S.  v.  Tynen,  infra;  Henderson's  To- 
bacco, supra;  Com.  v.  Coolev,  10  Pick.  36;  Bartlett 
V.  King,  12  Mass.  536,  7  Am.  Dec.  99;  Norris  ▼. 
Crocker,  10  How.  429,  14  L.  ed.  210 ;  Longlois  v. 
rx)nglois,  48  Ind.  60;  Hayes  v.  State,  55  Ind.  90; 
Dowdell  V.  State,  58  Ind.  333 ;  State  v.  Rogers, 
10  Nev.  319 ;  D.  S.  v.  Barr.  4  Sawy.  256. 

A  different  provision  by  a  subsequent  statute  is 
an  implied  repeal  of  the  former.  Columbian  Mfg. 
Co.  V.  Vanderpoel,  4  Cow.  556 ;  Dash  v.  Van  Kleck, 
7  Johns.  477. 

The  repeal  of  existing  laws  is  not  presumed.  Sub- 
sequent statutes  do  not  abrogate  former  ones  by 
containing  different  provisions  on  the  same  subject. 
Thev  must  be  contrary  to  produce  such  an  effect. 
Saul  V.  His  Creditors,  6  Mart  N.  8.  569,  16  Am. 
Dec.  212. 

A  later  statute  which  does  not.  in  its  terms,  re- 
peal an  earlier  one  on  same  subject.  Is  not  to  be 
taken  as  a  repeal  by  implication,  unless  it  is  plainly 
repugnant  to  the  former  or  unless  it  fully  embraces 
the  whole  subject-matter.  Dugan  v.  Gittings,  8 
Gill,  138,  48  Am.  Dec.  306 ;  BilTingley  v.  State,  14 
Md.  376. 

See  also  note  to  38  C.  C.  A.  186. 
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intention  of  Congress  to  repeal  th^  limitation 
in  question,  and  thus  to  leave  the  officer  at  lib- 
erty to  hold  property  seized,  for  an  indefinite 
time,  without  commencing  proceedings  of  for- 
feiture. 

The  cases  cited  in  the  brief  of  counsel  for  the 
government  are  not  only  consistent  with  the 
views  we  have  endeavored  to  set  forth,  but  they 
give  additional  strength  to  our  position. 

We  also  rely  with  great  confidence  upon 
Sedgwick  on  Statute  and  Constitutional  Law, 
cited  by  counsel  for  government,  pages  126- 
136. 

Among  other  principles  applicable  to  this 
ease,  which  are  well  stated  and  elaborated  in 
this  work,  are  the  following: 

^'A  statute  is  to  be  held  repealed  by  a  subse- 
quent enactment,  only  when  the  two  statutes 
are  so  flatly  repugnant  that  both  cannot  be  exe 
cuted,  and  we  are  obliged  to  choose  between 
them."     P.  126. 

Mr.  Justice  btrons  delivered  the  opinion  of 
the  court: 

This  was  an  information  to  enforce  a  forfeit- 
ure, under  the  revenue  laws,  of  certain  cad- 
dies of  tobacco,  which  had  been  seized  on  the 
17th  of  August,  1869,  and  which  were  claimed 
hy  J.  N.  Henderson  &  Co.  The  information 
contains  three  counts.  The  first  is,  in  sub- 
stance, that  since  the  first  day  of  January, 
1^(8,  to  wit,  from  January  1,  1868,  to  August 
17,  1869,  the  claimants,  befng  the  owners  of  a 
tobacco  factory  with  its  furniture,  manufac- 
tured, prepared,  and  placed  in  caddies,  manu- 
factured leaf  tobacco,  and  sold  and  removed  the 
same,  without  placing  on  the  caddies  the  proper 
revenue  stamps,  and  without  having  paid  the 
special  tax  required  by  law;  but  that  they  did 
place  on  the  caddies  of  tobacco  so  manufac- 
tured and  so  sold  and  removed,  half  stamps, 
that  is  to  say,  revenue  stamps  cut  in  two  parts, 
eadi  part  of  said  stamp  being  used  on  sepai'ate 
caddies,  and  each  separate  half  stamp  so  cov- 
ered by  a  whole  stamp  as  to  make  'the  half 
stamp  so  used  resemble  and  be  taken  for  a 
whole  stamp.  The  second  count  is  for  substan- 
tially the  same  ofTense.  The  third  is  for  mak- 
ing false  and  fraudulent  entries  of  the  amount 
of  tobacco  sold  by  them  annually,  and  false 
and  fraudulent  reports  of  their  annual  sales, 
in  violation  of  their  duty  tmder  the  law. 

The  claimants  pleaded  to  this  information, 
that  it  was  not  filed  until  more  than  twenty 
days  after  the  caddies  had  been  seized  by  the 
col  lector  for  the  alleged  violations  of  law.  To 
the  plea  there  was  a  demurrer,  which  was  over- 
654*]  ruled  by  the  •court,  and  the  informa- 
tion was  dismissed.  The  record  is,  therefore, 
supposed  to  present  the  question  whether  pro- 
mdings,  to  enforce  a  forfeiture  for  such  viola- 
tions of  the  revenue  laws  as  are  charged  in  the 
information,  must  be  commenced  within  twenty. 
days  from  the  time  of  the  collector's  seizure. 
TIhs  clainuints,  in  support  of  an  affirmative 
answer  to  this  question,  rely  upon  the  proviso 
to  the  25th  section  of  the  act  of  Congress  of 
March  2.  1867.     14  Stat,  at  L.  471. 

That  section  enacted  that  the  owner,  agent,  or 
superintendent  of  any  still,  boiler,  or  other  ves- 
^  used  in  the  distillation  of  spirits,  who 
«boald  neglect  or  refuse  to  make  true  and  exact 
^ntrv  and  report  of  the  same,  or  to  do  or  cause 
:i  Wall. 


to  be  done  any  of  the  things  by  law  required  to 
be  done  concerning  distilled  spirits,  shall,  in 
addition  to  other  fines  and  penalties  by  law 
provided,  forfeit  for  every  such  neglect  or  re- 
fusal, all  the  spirits  made  by  or  for  him,  and 
all  the  vessels  used  in  making  the  same,  and 
all  materials  fit  for  use  in  distillation  found  on 
the  premises.  It  also  authorized  the  collector 
to  seize  such  spirits,  vessels,  and  materials,  and 
hold  them  until  a  decision  thereon  according  to 
law.  Then  followed  this  proviso:  "Provided 
that  proceedings  to  enforce  said  forfeiture  shall 
be  commenced  by  such  collector  within  twentv 
days  after  the  seizure  thereof ;  and  the  proceed- 
ings to  enforce  said  forfeiture  of  property  shall 
be  in  the  nature  of  a  proceeding  in  rem  in  the 
circuit  or  district  court  of  "the  United  States 
for  the  district  where  such  seizure  is  made,  or 
in  any  other  court  of  competent  jurisdiction." 
The  9th  section  of  the  same  act  enacted  that 
"all  proceedings  relating  to  forfeiture  and  sale 
of  distilled  spirits  shall  apply  to  tobacco,  snufiT, 
and  cigars." 

In  answer  to  this,  it  id  contended,  on  behalf 
of  the  United  •States,- that  the  proviso  ["656 
relied  upon  by  the  claimants  was  repealed  by 
the  act  of  July  20,  1868. 

If  this  is  so,  it  was  a  repeal  by  implication 
only.  That  act  contains  no  words  expressly  re- 
pealing either  the  act  of  1867  or  that  of  1864, 
to  which  the  one  of  1867  was  a  supplement.  On 
the  contrary,  the  repealing  clause,  which  it 
does  contain,  indicates  plainly  the  intention  of 
Congress  to  leave  in  force  some  portions  of  for- 
mer acts  relative  to  the  same  subject-matter. 
The  125th  section  enacts  "that  all  acts  and 
parts  of  acts  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed."  This  is  an  ex- 
press limitation  of  the  extent  to  which  it  was 
intended  former  acts  should  cease  to  be  operat- 
ive, namely,  only  so  far  as  they  are  inconsist- 
ent with  the  new  act.  *  It  is  quite  inadmissible 
to  engraft  upon  this  express  declaration  of  1^- 
islative  intent  an  implication  of  more 
•extensive  repeal.  Statutes  are,  indeed,  [^657 
sometimes  held  to  be  repealed  by  subsequent 
enactments,  though  the  latter  contains  no  re- 
pealing clauses.  This  is  always  the  rule  when 
the  provisions  of  the  latter  acts  are  repugnant 
to  those  of  the  former  so  far  as  they  are  re- 
pugnant. The  enactment  of  provisions  incon- 
sistent with  those  previously  existing,  mani- 
fests a  clear  intent  to  abolish  the  old  law.  In 
The  United  States  v.  Tynen,  ante.  153,  it  was 
said  by  Mr.  Justice  Field  that  "when  there  are 
two  acts  upon  the  same  subject,  the  rule  is  to 
give  effect  to  both,  if  possible.  But  if  the  two 
are  repugnant  in  any  of  their  provisions,  the 
latter  act,  without  any  repealing  clause,  oper- 
•ates  to  the  extent  of  the  repugnancy  as  a  re- 
peal of  the  first;  and  even  where  two  acts  are 
not  in  express  terms  repugnant,  yet,  if  the  lat- 
ter acts  covers  the  whole  subject  of  the  first, 
and  embraces  new  provisions,  plainly  showing 
that  it  was  intended  as  a  substitute  for 
the  first  act,  it  will  operate  as  a  repeal  of  that 
act."  For  this  several  authorities  were  cited, 
some  of  which  have  been  cited  on  the  present 
argument.  This  is,  undoubtedly,  a  sound  ex- 
position of  the  law.  But  it  must  be  observed 
that  the  doctrine  asserts  no  more  tl^an  that  the 
former  statute  is  impliedly  repealed,  so  far  as 
the  provisions  of  the  subsequent  statute  are  re- 
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puffnant  to  it,  or  so  far  as  the  latter  statute, 
making  new  provisions  is  plainly  intended  as 
a  substitute  for  it.  Where  the  powers  or  direc- 
tions under  several  acts  are  such  as  may  well 
subsist  together,  an  implication  of  repeal  can- 
not be  allowed.  Dwar.  Stat.  530  et  aeq,;  Gold- 
son  V.  Buck,  15  East,  377. 

If,  now,  in  the  light  of  these  principles,  the 
act  of  July  20,  1868,  be  examined  and  com- 
pared with  the  acts  of  1864  and  1867  (the  lat- 
ter being  an  amendment  of  the  former)  there 
will  be  found  in  it  nothing  inconsistent  with 
the  authority  given  b^  the  amended  act  of  1867 
to  the  collector  to  seize  and  hold  property  sub- 
ject to  forfeiture,  or  with  the  proviso  that  di- 
rects the  mode  of  procedure  to  enforce  forfeit- 
ures, designates  the  courts  in  which  proceed- 
ings may  be  instituted,  and  limits  tne  time 
within  which  they  may  be  commenced. 
658*]  *It  cannot  be  said  that  all  the  powers 
and  limitations  mentioned  in  the  proviso  may 
not  subsist  in  entire  consistency  with  every- 
thing prescribed  in  the  act  of  1868.  Undoubt- 
edly, that  act  was  intended  to  be  a  revision  of 
former  acts  relative  to  spirits  and  tobacco. 
And  in  some  particulars  it  made  changes.  It 
introduced  new  provisions  respecting  the  mode 
of  paying  the  tax  on  spirits  and  tobacco,  and  it 
prescribe  some  new  penalties  for  new  offenses, 
but  it  made  no  provision  respectfng  the  mode 
of  enforcing  penalties  and  forfeitures.  It  can- 
not, therefore,  have  been  intended  as  a  com- 
plete substitute  for  all  former  acts  relative  to 
this  subject.  There  are  many  provisions  of  the 
acts  of  1864  and  1867  which  it  left  untouched 
and  unsupplied.  Indeed,  the  first  fifty-two  sec- 
tions of  tne  act  of  1864,  amended  as  they  were 
by  the  acts  of  1866  and  1867,  without  which 
the  revenue  laws  cannot  be  executed,  are  not 
attempted  to  be  supplied.  There  is,  therefore, 
no  reason  for  holding  that  any  other  provisions 
of  the  acts  of  1864  and  1^67  have  been  repealed 
than  such  as  are  plainly  inconsistent  with  the 
provisions  of  the  act  of  1868.  There  is  noth- 
ing in  this  latter  act  repugnant  to  the  pro- 
viso upon  which  the  claimants  rely. 

But  the  proviso  of  the  25th  section  of  the 
act  of  1867,  which  limits  to  twenty  days  the 
time  for  commencing  proceedings  to  enforce  for- 
feitures, has  no  application  to  any  other  for- 
feitures than  such  as  are  provided  for  in  that 
section.  Those  are,  as  we  have  seen,  forfeitures 
for  neglect  or  refusal  to  make  certain  true 
and  exact  entries  and  reports,  and  forfeitures 
for  neglect  or  refusal  to  do  any  of  the  things 
by  law  required  to  be  done  concerning  distilled 
spirits  (or  tobacco).  They  are  forfeitures  for 
acts  of  omission  or  neglect.  To  proceedings  to 
enforce  them,  the  limitation  was  applied.  It 
was  made  applicable  to  no  other.  The* 
proviso  speaks  of  proceedings  to  enforce 
said  forfeiture,  and  plainly  contemplates  no 
seizure  or  forfeiture  for  any  diffe'rent  offense 
than  those  previously  mentioned  in  the  sec- 
tion. This  information  is  founded  upon  no 
such  neglect  or  refusal.  The  forfeiture  claimed 
is  for  affirmative  acts  of  the  claimants;  for 
active  offenses  first  made  grounds  of  forfeiture 
659*]  by  the  'act  of  1868.  Each  count 
charges  positive  fraud — the  first  and  second, 
fraudulent  use  of  stamps,  imknown  under  the 
act  of  1867 ;  and  the  third  count  charges  fraud- 
ulent entries  and  fraudulent  reports.  It  may 
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well  be  that  a  distinction  was  intended  to  be 
made.  Passive  violations  of  law,  mere  neglect, 
may  have  been  regarded  as  less  culpable  than 
active  transgression.  All  the  causes  of  forfeit- 
ure enumerated  in  the  69th  section  of  the  act 
of  1868,  upon  which  all  the  counts  in  the  in- 
formation are  based  are  of  the  latter  character. 
We  cannot  hold,  therefore,  that  the  limitation 
of  the  proviso  to  the  25th  section  of  the  act  of 
1867,  which  the  claimants  have  pleaded,  is  any 
protection  to  them.  It  follows  that  the  judg- 
ment of  the  circuit  court  dismissing  the  infor- 
mation must  be  reversed. 

The  judgment  of  the  Cirouit  Court  i$  re- 
versed, and  the  cause  is  remanded  for  further 
proceedings. 


JOHN  RICHEY,  Pl/f., 

V. 

JOHN  S.   WILLIAMS,   Collector   of  Internal 

Revenue. 

Where  this  court  is  equally  divided,  the  case 
remanded  to  the  court  below. 

Where  this  court  Is  equally  divided  In  opinion 
upon  a  certificate  of  division  in  opinion  of  the 
^dges  of  the  circuit  court,  the  case  remanded  to  the 
circuit  court  without  answer. 

[No.  185.] 
Submitted  Oct,  SI,  1871,  Decided  Nov,  22, 1871, 

ON  a  certificate  of  division  in  opinion  between 
the   judges   of   the   Circuit   Court   of   the 
United  States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  to  recover  certain  internal  revenue  tax 
paid  imder  protest.  The  facts  were  that,  from 
Jan.  1  to  Jan.  8,  1863,  the  plaintiff  owned  84 
shares  of  stock  in  the  Lafayette  &  Indianapolis 
R.  Co.,  of  $50  each,  the  whole  amount  of  the 
stock  being  $245,000;  that,  on  Jan.  8,  1863, 
that  company  was  consolidated  with  the  Indian- 
apolis & -Cincinnati  R.  Co.,  under  the  name  of 
the  Indianapolis,  Cincinnati,  &  Lafayette  R. 
Co.;  that  in  consideration  of  surrendering  bis 
said  84  shares  of  stock,  the  plaintiff  received  21 
bonds  of  the  new  company,  each  of  $1,000. 
The  defendant  alleges  that  the  84  shares  of 
stock  nominally  worth  $4,200,  were  actually 
worth,  Jan.  1,  1863,  only  the  sum  of  $3,140, 
and  that  the  21  bonds  nominally  worth  $21,000 
were  actually  worth  when  received  by  plaintiff 
in  that  same  year,  the  sum  of  $15,750.  The 
tax  was  assessed  on  the  plaintiff  for  the  dif- 
ference in  value  between  tne  stock  surrendered 
and  the  bonds  received  as  $12,610,  ''gains,  prof- 
its, and  income  for  the  year." 

Upon  the  hearing  in  the  court  below  it  oc- 
curred as  a  question  to  be  decided  whether,  if 
the  plaintiff's  stock  in  the  Lafayette  &  In- 
.dianapolis  R.  Company  described  in  the  decla- 
ration and  plea,  was,  Jan.  1,  1867,  worth  only 
$37.50  per  share,  making  his  whole  84  shares 
thereof  worth  only  $3,140,  as  alleged  in  said 
plea;  and  if  the  bonds  mentioned  in  said  plea, 
and  therein  alleged  to  have  been  received  in 
said  year  for  said  stocks  were,  when  the  same 
were  received,  and  within  that  year,  worth 
$15,750,  as  allied  in  the  plea,  the  difference 
between  said  value  of  said  stock,  and  said  value 
of   said  bonds,   amounting  to   $12,610,   ought 
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to  have  been  regarded  as  gain,  profit  or  income 
of  the  plaintiff  within  the  meaning  of  the  in- 
ternal revenue  law  in  force,  when  the  tax  men- 
tioned in  the  declaration  was  assessed  so  as  to 
render  said  sum  of  $12,610,  or  any  part  there- 
of, taxable  as  income  against  plaintiff. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

Whereupon  tbe  question  was  certified  to  this 
court. 

Messrs,  J.  E.  McDonald  and  A.  L.  Boache, 
forplaintiff: 

Tne  section  of  the  internal  revenue  law  cited 
to  support  this  assessment  reads  as  follows: 
'There  shall  be  levied,  collected,  and  paid  an- 
nually upon  the  gains,  profits,  and  income  of 
crery  perscm,  whether  derived  from  any  kind 
of  property,  interest,  dividend,  or  salaries,  or 
from  any  profession,  trade,  employment,  or  vo- 
cation, or  from  any  other  source  whatever,  a 
tax  of  five  per  centum  on  the  amount  so  de- 
rived over  $1,000.  .  .  .  That  this  tax  be 
assessed,  collected,  and  paid  upon  the  gains, 
profits,  and  income  for  the  year  ending  the  thir- 
ty-first day  of  December  next  preying  the 
time  for  levying,  collecting,  and  paying  said 


Tbe  language  of  the  law,  we  admit,  is  quite 
broad  and  sweeping;  sufficiently  so,  it  would 
seem,  without  extending  it  by  a  latitudinous 
construction.  But,  broad  as  it  is,  it  is  not  with- 
out some  limit.  It  is  an  income,'  gain  or  profit 
that  has  been  derived,  that  is  realized  and  as- 
eertained,  not  speculative  or  contii^ent.  The 
terms  employed  exclude  all  other  construction, 
and  to  go  beyond  them  would 'be  to  enter  the 
limitless  field  of  speculation  and  conjecture. 
No  assumed  nor  speculative  change  of  property 
or  values  can  be  made  the  basis  of  any  assess- 
ment for  income  tax;  it  requires,  something 
nOTe  than  a  mere  change  in  tne  market  value 
of  property  within  the  year,  or  an  assumed 
difference  in  the  value  of  property  that  has 
beoi  received  in  exchange  for  other  property, 
or  change  in  the  form  of  property  to  realize  or 
derive  such  gains,  profits,  or  income  as  will  au- 
thorize the  assessment  ojf  the  tax. 

Mr.  B.  H.  Bristow,  Solicitor  General,  for 
defendant: 

The  language  employed  by  Congress  is  very 
comprehensive.  The  words  ''gains,  profits,  and 
income"  were  obviously  used  to  give  the  act  a 
more  extended  operation  than  it  would  have 
bad,  had  either  been  omitted.  They  do  not 
mean  the  same  thing.  Thus,  Webster  defines 
gain  to  be:  (1)  That  which  is  gained,  obtained, 
or  acquired  as  a  profit  or  advantage;  profit; 
advantage;  benefit;  winning;  oppo^  to  loss. 
(2)  The  obtaining  or  amassing  of  profit  or 
valuable  possession;  acquisition ; accumulation. 
Be  defines  profit  to  be:  (1)  Acquisition  be- 
jroad  expenditure;  excess  of  value  received 
lor  keeping  or  selling  over  cost;  hence,  in 
eommeroe,  pecuniary  gain  in  any  transaction  or 
oeeiqiation;  emolument.  He  defines  income  to 
be:  (3)  That  gain  which  proceeds  from  labor, 
boaaiess,  or  property  of  any  kind;  the  produce 
of  a  farm;  tne  rent  of  houses;  the  proceeds  of 
pnrfessional  business;  the  profits  of  commerce 
or  of  occupation;  the  interest  of  money,  or 
stock  in  funds,  etc.;  revenue;  receipts;  espe- 
cially tbe  annual  receipts  of  a  private  person,  or 
a  corporation,  from  property;  as,  a  large  in- 


come,  a  limited  income.  To  hold  that  each  is 
the  exact  equivalent  of  the  others,  violates  a 
recognized  rule  of  constructicm,  namely,  to  con- 
strue the  section,  so  that  if  possible,  no  sen- 
tence, clause,  or  word,  shall  be  treated  as  su- 
perfluous, void,  or  insignificant.  Sedgw.  Stat. 
and  Const.  Law,  238. 

The  terms  of  the  act  are  sufficiently  broad 
to  include,  as  a  taxable  ^in,  the  difference  be- 
tween the  value  of  plaintiff's  stock  and  the 
value  of  the  bonds  received  by  him  therefor. 

That  it  was  designated  to  be  a  searching  law, 
reaching  all  the  business  transactions  and 
property  relations  of  the  citizen,  and  fastening 
upon  all  his  gains,  profits,  and  income,  how- 
ever made  and  in  whatever  form  obtained,  is 
very  manifest. 

As  to  personal  property  the  gain  must  be  ac- 
quired within  the  year  for  which  the  tax  is  im- 
posed. Whether  the  gain  may  arise  in  any 
other  way  than  upon  the  sale  or  what  is  ec[uiv- 
alent  to  it,  need  not  be  considered  here,  inas- 
much as  the  pleadings  show  that  in  this  case 
there  was,  in  effect,  a  sale.  The  question  is 
whether  a  cain  made  during  the  year  is  taxa- 
ble where  tne  property  sold  or  transferred  was 
owned  by  the  party  at  the  beginning  of  the 
year.  If  a  person  on  the  first  day  of  the  year 
owns  property  worth  $5,000,  and  he  sells  it 
during  the  year  for  $10,000,  he  has  obviously 
made  a  gain  of  $5,000.  There  is  the  substan- 
tial fact  that  he  has  gained  $5,000;  and  this 
being  ascertained,  the  act  closes  the  door  to 
any  speculation  as  to  how  this  result  was  ac- 
complished by  declaring,  that  a  citizen  shall  be 
taxed  upon  a  gain  from  any  source  whatever. 

This  transaction  certainly  possesses  as  much 
the  character  of  a  sale  as  if  the  stock  had  been 
transferred  to  an  individual  instead  of  to  the 
company  mentioned,  and  the  plaintiff  had  re- 
ceived in  payment  the  promissory  notes  of 
the  individual  instead  of  the  bonds  of  the  com- 
pany. In  either  case  the  transfer  is  for  a 
price,  namely,  the  amount  of  money  called  for 
by  the  bonds  or  notes,  though  it  is  not  payable 
until  a  future  time,  namely:  when  the  bonds 
or  notes  mature,  and  the  element  of  price  dis- 
tinguishes the  transaction  from  a  mere  ex- 
change, which  it  would  be  had  the  stock  been 
transferred  for  stock  or  other  property. 

Here,  then,  by  the  sale  of  his  bonds  as  afore- 
said, a  clear  gain  was  obtained  by  the  plaintiff 
during  the  year,  which  is  capable  of  estima- 
tion, and  which,  as  we  think,  is  no  more  ex- 
empt from  taxation  imder  the  law  than  would 
be  the  gains  or  profits  arising  from  sales  of 
any  other  description  of  personal  property. 

But  the  act  of  Congress  does  not  limit  the 
taxine  power  to  the  ease  of  a  sale.  If  it  did,  it 
would  show  that  Congress  had  exhibited  great 
care  in  closing  the  small  cracks  in  the  struc- 
ture it  had  erected,  and  had  left  a  door  wide 
open.  A  person  might  exchange  property  for 
property,  and  during  the  year,  in  a  series  of  ex- 
changes, accumulate  a  large  fortune  in  such 
property  as  would  readily  enable  his  gains  to 
be  estimated,  and  yet  escape  taxation.  Gov- 
ernment bonds  are  not  money.  Can  a  man  ex- 
change these  bonds  for  land,  and  land  for 
bonds,  until  he  has  made  a  large  fortune,  and 
yet  escape  taxation?  If  not,  how  can  he  in 
similar  operations  with  other  kinds'  of  prop- 
erty? 
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The  plaintiff  concedes  a  substantial  gain  of 
$12,600;  and  whether  this  gain  was  derived 
from  a  sale  of  his  stocks,  or  from  an  exchange 
of  his  stocks,  or  from  "any  source  whatever," 
we  submit  that  it  is  within  the  purview  of  the 
internal  revenue  law,  in  force  when  the  tax 
mentioned  was  assessed  thereon. 

Mr.  Chief  Justice  Cl&ase  announced  the  de- 
cision of  the  court: 

On  the  question  certified  in  this  case  the 
court  is  equally  divided  in  opinion. 

The  case  will,  therefore,  be  remanded  to  the 
Circuit  Court  for  the  District  of  Indiana,  ioith- 
out  anstcer. 


ANATOLE  COUSIN,  Plff.  in  Err., 

V. 

LOUIS  F.  GENERES  et  oZ. 

The  decision  in  Bethell  ▼.  Demaret,  10  Wall. 
687.  10  L.  ed.  1007,  governs  this  case. 

[No.  286.] 
Argued  Nov.  11,  1871.    Decided  Nov.  20,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

On  motion  to  dismiss. 

The  petition  was  filed  in  the  second  district 
«ourt  of  New  Orleans,  by  the  plaintiff  in  error, 
claiming  to  recover  for  money  received  by  de- 
fendants in  error.  Judgment  having  been  given 
for  the  defendants,  the  plaintiff  took  an  appeal 
to  the  supreme  court  of  the  state,  by  which 
the  said  judgment  was  affirmed.  Whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

Mr.  Lovis  Janiiiy  for  defendants  in  error: 

The  supreme  court  of  Louisiana  states  its 
views  of  tne  facts  and  of  the  law  of  the  case,  in 
the  following  few  words,  to  wit: 

"The  evidence  in  this  case  satisfies  us  that 
the  plaintiff  delivered  to  the  defendant's  firm  a 
sum  of  Confederate  money  to  be  invested,  and 
the  latter  invested  it,  with  the  exception  of  a 
small  portion,  rendered  in  court,  in  bonds  of 
the  city  of  New  Orleans,  payable  in  the  same 
currency." 

"Under  such  circumstances,  we  are  of  opin- 
ion that  the  court  properly  rejected  the  demand 
of  the  plaintiff." 

This  is  the  judgment  of  the  state  court, 
which  this  court  is  requested  to  revise. 

This  writ  of  error  must,  undoubtedly,  be  dis- 
missed, under  the  authority  of  the  recent  case 
of  Bethell  v.  Demaret,  10  Wall.  537,  19  L.  ed. 
1007. 

That  was  another  Louisiana  case,  which  pre- 
sented precisely  the  same  state  of  facts  and 
questions  of  law,  as  the  case  now  before  the 
court.  A  short  extract  from  the  opinion  of 
this  court  suffices  to  show  the  absolute  iden- 
iaty  of  the  two  cases.  The  court  says: 
"Tlie  suit  was  brought  by  Bethell  against  the 
defendants,  in  a  district  court  of  the  state,  to 
enforce  a  mortgage  given  to  secure  the  pay- 
ment of  two  notes  of  $7,500  each,  given  by  tnem 
for  the  loan  of  Confederate  currency,  on  2d 
April,  1862." 

The  court  says,  in  its  opinion  in  the  present 
case,  that  "he,  the  plaintiff  in  error,  is  en- 
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deavoring  to  enforce  a  contract,  the  considera- 
tion of  which  is  Confederate  currency.  The 
nullity  of  contracts  foimded  upon  that  un- 
lawful currency  has  frequently  been  deter- 
mined." 

This  court  then  concludes  its  opinion  thus: 
"As  no  Federal  question  appears  in  the  record, 
the  motion  to  dismiss  must  be  granted." 

Ur.  P.  Pmilipsy  for  plaintiff  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

I  am  instructed  by  the  court  to  say  that  tlie 
decision  in  Bethell  y.  Demaret,  10  Wall.  537, 
19  L.  ed.  1007,  decided  at  this  term,  is  re- 
garded as  governing  this  case. 

The  writ  of  error  must,  therefore,  he  dis- 
missed. 


NAPOLEON  B.  VAN  SLYKE,  Plff.  in  Err., 

V. 

WISCONSIN, 
and 

BENJAMIN  BAGNALL,  Plff.  in  Err^ 

V. 

WISCONSIN. 
State  may  taw  shares  in  national  banks. 

A  state  may  tax  the  shares  of  stockholders  In 
national  bankme  associations,  within  its  limits. 

National  Bank  v.  Com.  9  Wall.  468,  19  L.  ed. 
721,  and  Lionberger  y.  Bouse,  9  Wall.  853,  10  h. 
ed.  701«  followed. 

[Nos.  261  &  262.] 
Argued  Nov,  15,  1871.    Decided  Nov.  27,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

Suit  was  brought  by  the  plaintiff  in  error,  in 
the  court  below,  to  recover  for  certain  taxes  al- 
leged to  have  been  wrongfully  assessed  upon 
certain  shares  of  stock  in  a  bank,  whose  capital 
was  invested  in  stocks,  bonds  and  securities  of 
the  United  States.  Judgment  having  been 
given  for  the  defendant,  the  plaintiff  sued  out 
this  writ  of  error. 

Mr.  S.  U.  Finney  for  plaintiff  in  error. 

Messrs.  8.  8.  Barlow  and  P«  I<.  Spooaer* 
for  defendant  in  error. 

Mr.  Chief  Justice  Ohase  delivered  the  opin- 
ion of  the  court: 

The  judgment  of  the  supreme  court  of  Wis- 
consin, which  asserts  the  right  of  that  state  to 
tax  the  shares  of  stockholders  in  national  bank- 
ing associations  within  its  limits  is  affirmed. 
The  case  before  us  is  governed  by  the  cases  of 
Xat.  Bk.  y.  Com.  9  Wall.  468,  19  L.  ed.  721,  in 
which  this  court  affirmed  the  judgment  of  the 
court  of  appeals  of  Kentucky,  and  Lionberger 
V.  Rouse,  9  Wall.  353,  19  L.  ed.  701,  in  which 
we  affirmed  the  judgment  of  the  supreme  court 
of  Missouri,  on  questions  substantially  the 
same  as  those  in  this  case.  We  think  it  un- 
necessary to  restate  the  reasons  by  which 
those  decisions  were  sustained. 

Note. — State  taxation  of  national  hanka-^^eit 
note,  45  L.  U.  A.  737. 
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UNITED  STATES,  Plff., 

EDWARD  MYNDERSE  and  Charles  Mynderse, 

Survivor,  etc. 

Dxstiller'8  bond,  toiih  general  condition,  valid — 
actifm  on,  for  tchat  maintainable  —  United 
States  V.  Eodson,  10  Wall  S95, 19  L,  ed,  937, 
fftlloucd. 

Distiller's  bond,  conditioned  to  conform  to  all  the 
proTisions  of  the  internal  revenue  act,  is  valid. 

The  United  States  may  maintain  an  action 
against  the  orinclpal  and  sureties  in  such  a  bond, 
for  violations  of  tne  requirements  of  the  39th  and 
45th  sections  of  the  Internal  revenue  law  of  July  1, 
1862. 

U.  S.  V.  Hodson,  10  Wall.  895,  19  L.  ed.  937,  fol- 
lowed. 

[No.  237.] 
8iibmUted  ?k'ov,  U,  1871.    Decided  Nov.  27, 1871. 

ON  m  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
New  York. 

This  was  an  action  of  debt,  brought  in  the 
court  below,  by  the  United  States  against  the 
defendants  and  one  Jane  Goodwin,  now  de- 
ceased, as  principal  and  sureties  on  a  distiller's 
bond,  given  under  the  39th  section  of  the  Inter- 
nal Revenue  Law  of  July  1,  1862,  12  Stat,  at 
L.  416,  the  condition  whereof  was  "that  if  the 
said  Jane  Goodwin  should  truly  and  faithfully 
conform  to  all  the  provisions  of  an  act  entitled 
*An  Act  to  Provide  Internal  Revenue  to  Sup- 
port the  Government  and  to  Pay  Interest  on 
the  Public  Debt,'  approved  July  1,  1862,  and 
of  such  other  act  or  acts  as  were  then,  or  might 
thereafter  be,  in  that  behalf  enacted,  then  the 
said  above  obligation  to  be  void  and  of  no 
effect,  otherwise  it  should  abide  and  remain  in 
full  force  and  effect." 

The  39th  section  of  the  act  of  1862,  cited 
tbore,  describes  the  condition  of  the  bond  there- 
by required,  and  li|e  45th  section  of  the  same 
act  enjoina  oertaio  duties  upon  distillers,  which 
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are  prescribed  in  language  nearly  correspond 
In^with  that  employed  in  the  39th  section. 

The  breaches  specially  assigned  in  the  decla- 
ration include  and  were  designed  to  include 
violations  of  the  requirements  of  both  sections. 

The  case  afterwards  coming  on  to  be  heard, 
the  question  occurred  "whether  or  no  the  con- 
dition of  the  said  bond  so  far  departs  from  the 
requirements  of  the  act  of  Congress  in  that  be- 
half that  the  said  bond  is  void  and,  therefore, 
whether  the  said  declaration  and  the  matters 
therein  stated  are  sufficient  in  law  to  entitle 
the  plaintiffs  to  maintain  their  said  action 
herein  against  the   said  defendants." 

The  opinions  of  the  judges  being  opposed  on 
this  question,  it  was,  on  motion  of  the  attorney 
for  the  United  States,  ordered  to  be  certified  to 
this  court  for  final  decision. 

Mr.  B.  H.  Bristow,  Solicitor  Gen.,  and  O, 
H.  Hill,  Aast.  Atty.  Qen.,  for  plaintiff: 

This  case  appears  to  be  governed  entirely  by 
the  recent  decision  in  United  States  v.  Hodson, 
10  Wall.  395,  19  L.  ed.  937,  and  it  is  accord- 
ingly submitted  that,  under  the  authority  of 
that  decision,  the  first  branch  of  the  question 
presented  should  be  answered  in  the  negative, 
and  the  last  branch  of  it  in  the  affirmative. 

(No  counsel  appeared  for  defendants.) 

Mr.  Chief  Justice  Cl&ase  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  from  the  circuit  court  of 
the  United  States  for  the  northern  district  of 
New  York. 

The  answers  to  the  questions  certified  must 
be  given  according  to  the  opinion  of  this  court, 
delivered  at  a  former  day  in  this  term,  in  the 
case  of  The  United  States  v.  Hodson,  10  Wall. 
395,  19  L.  ed.  937.  That  opinion,  to  which  it 
is  needless  to  refer  further,  requires  that  the 
first  question  certified  to  us  be  answered  in  the 
negative  and  the  second  in  ths  affirmatvoe,  and 
they  are  so  answered^ 
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NOTE. 


The  Extra  Annotation  here  following  Is  arranged  in  the  order  of  the  cases  In  the 
original  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
given  the  volume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter'a  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the  pres- 
ent edition,  the  abbreviation  L  being  used  for  Lawyers'  Edition,  or  Law.  Ed.  for  brevity, 
aa  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVL^TIONa 


F.  G.  appended  to  a  t itation  from  the  regular  repQrts  of  the  U.  S.  Circuit  and  Dis- 
trict Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its  pub- 
lishers do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Gas*  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
dtation  of  such  eases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  the  number  of  the  case. 

Fed.  or  Fed.  Bep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

Xte  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers'  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large  pro- 
portion of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal  point 
absolutely  exhaustive  of  the  authorities  thereon. 

Aai.  Dee.,  Aai.  Rep.  and  Aai.  St.  Rep.  will  be  readily  reeognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports.  The  American  Decisions, 
American  Reports  and  Ameriean  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  Ii.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  series,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
dted  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the  uni- 
versal cttstoin. 

Daplieate  citations  are  giv^i  to  the  National  Reporter  System  where  eases  are  therein 
eontainedt  and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation  of 
the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


AtL  Atlantic  Reporter, 
Pae.  Paeific  Reporter, 
V.  B.  Northeastern  Reporter, 
V.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
8.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  to 
an  who  are  accustomed  to  the  use  of  legal  reports  and  text  books. 
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U  Wan.  1-^   20  L.  90,  NEW  ENGLAND,  BTO.,  INB.  00.  t. 
DUNHAM. 

Courts.—  Supreme  Oonrt  has  Jurisdiction  on  certificate  of  division 
In  Circuit  Court  as  well  where  that  court  is  composed  of  a  supreme 
and  circuit  Judge  a^^where  composed  of  supreme  and  district  Judges, 
pp.  21,  22. 

Approved  in  Boutton  t.  Moore,  11  Biss.  608^  14  Fed«  028,  suggest- 
ing this  mode  of  procedure  to  test  question  coneemlng  seaman's 
wages;  Industrial,  etc.,  Oo.  r.  Blectrical,  etc.,  Oo.,  G8  Fed.  787,  16 
U.  S.  App.  196,  district  Judge  holding  Circuit  Court  has  all  tho 
authority  of  the  latter;  United  States  v.  Rider,  168  U.  a  186,  41  L 
108,  16  S.  Ct  965,  under  act  of  March  8,  1801,  remedy  by  eertiflcate 
not  available  In  criminal  case. 

Admiralty. —  J'uxlsdlctlon  of  District  Courts,  as  regards  civil 
cases,  was  made  by  act  of  1789  co-extensive  with  the  constitutional 
gift  of  Judicial  power  over  admiralty  and  maritime  subjects,  p.  28. 

Admiralty. —  J'urisdlctlon  in  England  was  confined  hy  common* 
law  courts  to  the  high  seas,  and  was  excluded  from  traosaotions 
arising  on  waters  within  body  of  a  county  and  on  land*  p.  24. 

Cited  In  Atkins  v.  Disintegrating  Co.,  18  Wall.  804,  21  Ja.  845, 
holding  that  in  United  States,  attachment  of  goods  in  Court  of 
Admiralty  gave  Jurisdiction  of  the  person. 

Admiralty  and  maritime  Jurisdiction,  of  United  States  is  not 
limited  by  English  statutes  or  decisions,  but  by  a  more  enlarged 
▼lew  of  Its  essential  nature  and  objects,  p.  24^ 

Approved  and  the  Jurisdiction  upheld  in  the  following  citing  cases: 
In  re  LouisviUe  Underwriters,  184  U.  S.  480,  496,  88  L.  908,  994, 10  8. 
Ct  688,  589,  libel  in  admiralty  in  personam  against  corporation  not 
an  inhabitant  of  the  district  but  represented  by  an  agent;  Hatflett 
V.  The  Enterprise,  11  Fed.  Cas.  784,  lib^  filed  against  barge  tor 
repairs  made  in  her  home  port  Approved  but  Jurisdiction  denied 
in  Cope  V.  Vallette  Dry  Dock,  10  Fed.  148^  libel  for  salvage  of  dry 
dock.  Approved  In  dissenting  opinion  In  The  Lottawanna,  21  Wall. 
601,  22  L.  670,  majority  denying  Jurisdiction  of  libel  In  rem  for 
supplies  furnished  ship  In  home  port 

Admiralty. —  Jurisdiction  extends  to  the  main  sea  and  all  navi- 
gable waters  of  United  States  or  bordering  on  same,  whether  land- 
locked or  open,  salt  or  fresh,  tide  or  no  tide,  p.  2Qw 


88»  New  England,  etc.,  |ns«  Go.  v.  Idwham.     U  WalL  UH 

Affinned  In  Slewart  t.  Potomac,  etc^  €k>.«  S  Sugbea,  088,  12  F«ct 
804,  bedding  State  statute  coold  not  create  a  Uen  for  »  maritime 
cause  of  action;  Halony  y.  Milwaukee,  1  Fed»  ^8,  vnataisdnc  Unble 
for  damages  caused  by  eollision  on  naiigaUe  canal;. ELaslett  ▼•  Tlio 
Bnterprise,  11  Fed.  Cas.  78^  Ubel  against  baise  «d0m^  in  taam- 
porting  goods  In  New  York  liarbor;  Holmes  r.  Orsgon,  etc^  B.  B. 
Oow,  6  Sawy.  269,  6  Fed.  78,  Uliel  f<»*  tort  oommUted  on  boat  on 
Wallamet  river;  In  re  Ixmg  Island,  etc,  CkK,  6  Fed.  006,  holding 
JnrlsdicticMi  extended  to  settlement  of  claims  arising  from  loss  of 
Bbip  nayigating  Bast  rlrer.  Approved  witbout  applying  role  la  Tbe 
John  O.  Sweeney,  65  Fed.  5M»  holding  admiralty  had  not  Jnrlsdle- 
tlon  of  libel  for  damage  to  bridge  caused  by  a  vessel.  Cited  genar* 
ally  in  People  v.  Kirsch,  67  Mich.  642,  85  N«  W.  158;  note,  82  Am. 
Dec  67;  and  in  exhaustive  note«  62  Am.  Pec.  236^  288. 

Distinguished  in  Oope  v.  Vallette  Dry  Dock,  10  Fed.  148,  bedding 
dry  dock  not  subjept  of  maritime  Jurisdiction  for  salvage^ 

Admiralty.— Tbc  me  criterion  in  determining  admiralty  Juris- 
dleCIon  over  contracti  is  the  nature  and  subject-matter  of  contract, 
having  reference  to  maritime  service  or  transactions;  If  it  is  mari- 
time, Juilsdictibn  Is  asserted,  pp.  26,  29. 

Cited  and  regarded  as  established  doctrine  of  our  courts  in  Bx 
parte  McNld,  18  Wall.  242,  20  L.  626,  holding  contract  relating  to 
pilotage  within  Jurisdiction;  Maury  v.  CuUiford,  4  Woods,  123,  125, 
10  Fed.  891,  892,  maintaining  Jurisdiction  of  libel  for  breach  of 
charter-party;  Holmes  v.  Oregon,  etc.,  K.  E.  Co.,  6  Sawy.  266,  5 
Fed.  78,  taking  Jurisdiction  of  libel  for  marine  tort  committed  on 
ferry-boat  on  Wallamet  river;  The  Canada,  7  Sawy.  178,  7  Fed,  123, 
holding  contract  of  stevedore  a  maritime  one;  The  City  of  Carlisle, 
14  Sawy.  189,  89  Fed.  814,  5  L.  B.  A.  59,  holding  articles  of  Indenture 
Introduced  in  suit  for  marine  tort  to  be  a  maritime  contract;  The 
Selt,  8  Bias.  347,  F.  C.  12,649,  holding  libel  in  rem  maintainable  on 
contract  for  supplies  and  repairs;  The  Williams,  1  Brown,  215,  225, 
F.  C.  17,710,  reviewing  authorities  and  holding  contract  for  salvage 
of  admiralty  cognizance;  Boberts  v.  The  Windermere,  2  Fed.  725. 
728^  boldlng  similarly  as  to  contract  for  removing  ballast  from. shin 
to  make  room  for  cargo;  Bndner  v.  Oreco,  3  Fed.  413,  sustatnln»r 
libel  In  personam  for  repairs  upon  four  scows;  Haslett  v.  The  Bnter- 
prtse,  11  Fed.  Cas.  784,  holding  libel  for  repairs  to  barge  made  in 
her  home  port  within  Jurisdiction;  Coast  Wrecking  Co.  v.  Phoenix 
Ins.  Co.,  T  Fed.  242,  allowing  action  in  admiralty  to  recover  for 
services  provided  for  in  average  bond.  The  following  cases  also 
sustain  the  Jurisdiction:  The  Yldal  Sala,  12  Fed.  211,  libel  in  rem 
for  use  of  dry  dock;  San  Fernando  v.  Jackson,  12  Fed.  341,  342, 
lib^  In  personam  to  recover  share  of  general  average;  The  Hattle 
M.  Bain,  20  Fed.  390,  Florey  v.  The  Scotia,  85  Fed  pl7,  and 
Tlie  Main,  W  Fed.  966,  957,  2  U.  S.  App.  349,  libels  for  stevedore's 
services;  The  Alberto,  24  Fed.  381,  liable  for  damages  for  non* 
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exaentloii  o€  cfaarteivpaity;  The  Haggle  F.,  83  ^ed.  9&1,  demand  for 
■ervleee  as  watchman  while  steamer  was  lying  at  port;  The  Hfram 
B.  DlxoB,  88  Fed.  299,  UaUe  for  price  of  nets  to  be  used  on  fishing 
voyage;  The  Ollbert  Knapp,  87  Fed.  210,  211,  212,  213,  reviewing 
anthoiftles  and  holding  that  stevedoie^s  services  are  maritime 
although  11^1  does  not  always  eadst;  The  Madrid,  40  Fed.  078,  claims, 
of  materialmen  fcur  supplies  famished;  National  Board  of  Under- 
writers V.  Melchers,  45  Fed.  640,  libel  in  personam  to  recover  gen- 
eral average  expenses;  The  Boanoke,  00  Fed.  577,  libel  for  salvage 
fixed  absolutely  by  contract;  Haller  t.  Fox,  51  Fed.  299,  800,  action 
upon  bond  given  by  charterer  to  owner  as  security;  The  Bichard 
Winslow,  71  Fed.  428^  84  U.  S.  App.  642,  applying  role  as  to  con- 
tract for  marine  transportation,  but  not  as  to  contract  for 
storage  at  end  of  voyage;  Boutin  v.  Budd,  82  Fed.  686, 
687,  58  IT.  8.  App.  528»  629,  granting  Jurisdiction  in  action  for  breach 
of  executory  contract  to  assist  a  schooner  in  distress;  Keyser  t. 
Blue  Star  S.  S.  Co.,  91  Fed.  271,  63  U.  S.  App.  410,  libel  for  breach 
oC  stipulation  in  charter-party,  though  stipulation  by  itself  was  not 
of  maritime  character;  The  New  York,  93  Fed.  600;  libel  for  injury 
to  cargo  resulting  from  unseaworthiness  of  barge;  Balrd  v.  Daly, 
57  N.  Y.  246,  15  Am.  Bep.  491,  holding  further  tbat  State  court  had 
concurrent  Jurisdiction  of  action  for  damages  caused  by  tug  on  St 
Lawrence  river. 

Olted  generally  with  approval  in  Manchester  v.  Massachusetts, 
189  U.  a  268,  86  L.  166,  U  a  Ot  564,  affirming  S.  O.,  162  Mass.  246, 
28  Am.  St  Bep.  834,  25  N.  B.  118^  9  L.  B.  A.  243,  holding  State 
court  had  Jurisdiction  of  crime  committed  by  flailing  in  Buzzard's 
bay;  The  General  Cass,  1  Brown,  341,  F.  O.  5,307,  granting  mari- 
time lien  for  tqwage,  though  in  home  port;  dissenting  opinion  in 
Atlantic  Works  v.  Tug  Glide,  157  Mass.  532,  34  Am.  St  Bep.  309, 
and  n.,  33  N.  B.  165,  majority  holding  that  State  court  had  Juris* 
diction  to  enforce  lien  for  labor  furnished  in  repairing  tugboat  in 
her  home  port  Olted  in  note,  62  Am.  Dec.  238,  239,  and  generally 
in  28  Am.  St  Bep.  839. 

Approved  but  Jurisdiction  denied  in  The  Paola  B.,  32  Fed.  175, 
holdiilg  contract  for  compressing  cotton  before  shipment  not  mari- 
time; Doolittle  V.  Knobeloch,  39  Fed.  40,  dismissing  libel  in  per- 
sonam for  services  as  agent  in  purchasing  steamer  and  for  advances; 
Diefenthal  t.  Hamburg,  etc.,  Ck>.,  46  Fed.  397,  suit  on  contract  to 
supply  vessel  with  provisions  for  period  of  one  year  at  a  certain 
place;  Pacific  Ck)ast  S.  S.  Ck>.  v.  Ferguson,  76  Fed.  996,  44  U.  a  App. 
708,  dismissing  libel  to  recover  a  balance  on  a  contract  for  trans- 
portation on  both  land  and  sea;  In  re  Hydraulic  Dredge,  80  Fed. 
556,  58  IT.  a  App.  232,  holding  contract  to  furnish  coal  to  dredge 
engaged  in  pumping  mud  and  water,  not  maritime.  limited  in  The 
Bsteban  de  Antunano^  81  Fed.  924,  holding  that  stevedore  has  no 
maritime  lien  upon  sliip  for  services  in  loading  cargo. 
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Adadrmtt3r.».A  eoiilfeSiCt  of  marine  Ixumntnce  Is  a  martttme  ccm- 
tract  and  Federal  District  Oomt  has  Jurisdiction  of  libel  In  per> 
sonam  on  snch  a  policy  to  recover  a  loss,  pp*  81,  86. 

AppcoTod  and  relied  upon  In  Tbe  Dolpbln,  1  FUpp.  681,  684,  F.  O. 
8,078,  iioldlnf  tbat  underwriter  may  maintain  snit  in  admiralty  for 
the  pxemlnm;  The  Onlding  Star,  9  Fed.  6M,  directing  order  of  pay* 
ment  of  Insoranee  premlnm  among  other  maritime  Ums;  The  Daisy 
Day,  40  Fed.  642,  holding  daim  for  insnraaoe  sabordiaate  te  claims 
for  snpplies,  etc.;  New  Zealand  Ins.  Ck>.  ▼.  Bammoor  8.  8.  Go.,  79 
Fed.  871,  48  U.  8.  App.  260,  holding  question  of  allowing  Interest 
on  amount  due  on  marine  insurance  properly  tested  hy  admiralty 
rule.  Oited  In  New  England,  eta,  Ins.  Co.  r.  Dunham,  8  OlifP.  886, 
F.  O.  10,166,  where  same  parties  litigated  orer  manner  of  adjust- 
ment of  loss.  Oited,  arguendo,  in  The  WllHams,  1  Brown,  228,  226, 
F.  O.  17,710,  holding  contract  fOr  salvage  a  maritime  one,  and  tiiat 
there  was  a  remedy  in  rem  ftor  Ite  violation;  San  Fernando  v.  Jack- 
son,  12  Fed.  842,  granting  Jurisdiction  oi  lihel  in  personam  for  share 
of  general  av^age;  Milwaukee  v.  The  Gurtis,  87  Fed.  706,  8  L.  R.  A. 
718,  and  The  John  O.  8weeney,  66  Fed.  644,  holding  admiralty  had 
not  Jurisdiction  of  libel  for  damages  caused  to  bridge  by  vessel; 
WeUman  v.  Morsev  70  Fed.  678,  88  17.  8.  App.  610,  holding  owners 
of  schooner  had  li^i  on  cargo  for  general  averageu  Approved  in 
In  re  Insurance  Go.,  22  Fed.  116,  holding  contract  maritime,  but 
that  no  lien  for  premiums  was  created  in  favor  of  insurer;  Albany 
City  Ins.  Oa  v.  Whitney,  70  Pa.  St  262,  holding  State  court  had 
concurrent  Jurisdiction  of  actl<»i  in  personam  on  contract  for  sal- 
vage; dlssMiting  opinion  in  Hie  Lottewanna,  21  Wall.  689,  22  L.  608, 
majority  denying  Jurlsdletlon  of  Bbel  in  rem  for  si4»piles  furnished 
ship  In  her  h<mie  port 

11  Wan.  86-89,  20  L.  48,  PABMBLEB  v.  LAWBBNCB. 

Oourta»—  Conflict  of  Stete  law  with  Federal  Constitution,  and  a 
declsl<m  by  State  court  in  favor  of  ite  validity,  must  appear  on  face 
of  record  b^ore  it  can  be  re-examined  in  Supreme  Court;  it  must 
have  been  necessarily  Involved  in  the  decision  so  tiiat  Judgment 
could  not  have  been  given  without  deciding  it  p.  88. 

Cited  and  foUowed  In  Smith  v.  Adslt  16  Wall.  189,  21  L.  811, 
where  It  did  not  i^qpear  that  Federal  question  as  to  validity  of  sale 
of  land-warrant  was  decided;  Brown  v.  Atwell,  92  U.  8.  829,  28  L. 
618,  where  no  question  as  to  vsUdlty  of  title  under  patent  laws  was 
decided;  Boby  t.  Colehour,  146  U.  a  160,  86  L.  924,  18  &  Ct  60, 
holding  that  necessary  effect  of  decree  was  to  determine  adversely 
righto  claimed  under  bankruptcy  proceedings,  Bule  extended  in  91 
Am.  Dec  197,  and  notei, 

Oourts.—' Supreme  Court  haiK  no  Jurisdiction  on  error  to  Steto 
eourt  whei9  a  Federal  question  was  raised  in  the  latter  only  by 


( 
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couDBd  In  argoBient  A  cortlflcate  cannot  odginatd  it;  tto  ofltee'of 
certificate  la  to  make  more  (:;artala  and'  specific,  wlnt  Is  too  general 
and  indefinite  in  tbe  record,  p^  39. 

^  Cited  with  approval  in  Brown  ▼.  Atw^  02  U.  8.  829,  28  L.  513, 
denying  Jurisdiction  where  Federal  question  was  not  presented  by 
record;  Fellz  ▼.  Schamwebei;  120  U.  8.  60,  81  L.  689,  8  fit  Ot  762, 
holding  that  certiflcate  could  not  supply  want  of  recovd  to  give 
Jnrisdlctlon;  Bohy  ▼•  (Mehour,  146  U.  8.  160,  86  K  924,  13  a  CU 
60,  but  holding  that  record  was  sufficient  to  give  Jurisdiction;  Powell 
▼.  Snperrlaors,  150  U.  8.  489,  87  I^  1186,  14  8.  Ot  168,  where  no 
definite  issue  as  to  validity  of  statute  was  deducible  from  record; 
Newport,  etc^  Go.  t.  Newport,  151  U.  &  587,  88  L.  262,  14  8.  Ot 
482,  where  lower  court  certified  that  ralldity  of  State  act  was  drawn 
in  question  but  r«MKml  failed  to  show  it;  Sayward  y.  Denny,  158 
U.  &  184,  89  L.  91  15  8.  Ot  778,  holding  record  entir^y  insufiSicient 
to  give  Jurisdiction;  Dibble  v.  Bellingham,  etc.,  Oo.,  168  U.  a  70» 
41  Ij.  74,  10  8.  Ot  941,  holding  that  certificate  was  in  no  respect 
controlling  in  determining  Jurisdiction;  Martin  v.  Cole,  88  Iowa, 
155,  holding  that  certificate  would  be  useless  on  question  first  raised 
on  argument  on  petition  for  rehearing.  Cited  genenUly  in  Bnell  t. 
Dwlght,  121  Mass.  849,  holding  that  ground  of  decision  may  be 
shown  by  certificate. 

Distinguished  in  Gross  ▼.  United  8tates,  etc.,  Oo.,  108  U.  8.  485, 
27  L.  797,  2  8.  Ot  9H  holding  that  opinion  of  Illinois  8upreme  Court 
could  be  examined  to  ascertain  whether  a  Federal  qnestteo  was 
raised* 

11  WalL  89-415,  20  L.  67,  VIRGINIA  y.  WB8T  VIRGINIA. 

Courts.— Supreme  Court  has  onglnal  Jurisdiction  of  question  of 
boundary  between  States  of  the  Union,  and  it  is  not  defeated  because 
it  is  necessary  to  construe  agreements  between  those  States,  or  be- 
cause  decree  will  affect  territorial  Hmits  of  tfa^ir  political  sov- 
ereignty, p.  55. 

Cited  in  United  States  ▼.  Texas,  148  U.  S.  640,  648,  86  t,.  291,  294. 

12  8.  Ot  491,  494,  where  controversy  was  as  to  boundary  between  a 
State  and  a  territory;  Wisconsin  r.  i^elican  Ins.  Co.,  127  U.  8.  288. 
82  L.  242,  8  8.  Ct  1878,  holding  court  did  not  have  original  Jurisdic- 
Uon  of  action  by  State  to  recover  penalty  from  corporation  of  an* 
other  State. 

States.— The  proposition  of  Virginia,  accepted  by  convention  of 
West  Virginia,  that  the  latter  be  formed  into  a  new  State  with  one 
condition,  that  the  accession  of  three  counties  depend  upon  a  popu- 
lar election,  was  a  valid  agreement,  p.  59. 

States.—  Consent  of  Congress  is  necessary  te  bind  an  agreement 
between  two  States  for  a  change  of  boundary,  and  act  of  Congress 
admitting  West  Virginia  was  ah  implied  coi?sent  to  compact  between 
Virginia  and  West  Virginia  respecting  boop.^aries,  p.  60. 
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OMd  111  Httitlfi  y.  Bttltlmot«,  etc:,  E.  R.  do.,  101  XT.  8.  OBty,  88  t«. 
tl4,  14  8.  Ot  666,  as  to  fact  of  fermatfon  of  new  State  of  West 
▼Icflnlft;  Woodland  t.  Newhall's  Admr.,  SI  Fed.  439,  holding  Alex* 
•adrla  Ocmstltiitlon  of  Yitglnla  yalld. 

State*.— Action  by  governor  of  Virginia,  who  waa  Invested  hy 
legtelatore  with  fnll  dlacretlon  to  determine  time  of  taking  Tott 
and  to  decide  result  of  election,  was  conclusive  upon  YlrginJA,  pp. 
92,  6S. 

Approved  in  dissenting  opinion  In  Koehler  v.  Hill,  GO  Iowa«  674, 
15  N.  W.  644,  majority  holding  Judgment  of  general  assembly  not 
conclusive  of  terms  and  regularity  of  passage  of  aet  of  preceding 
assembly. 
Distinguished  in  Koehler-r.  Hill,  60  Iowa,  625,  15  H.  W.  62a 
Miscellaneous.— Cited  InddentaJty  In  Hedges  ▼•  Price^  2  W.  Ta. 
286,  94  Ank  Dee.  52a 

11  WalL  65-^  20  U  60,  MORGAN  y.  THORNHILIa 

Bankruptcy*—  Glrcnit  Courts  have  a-  genefal  sflperlAtendeiios  and 
Jurisdiction  of  all  cases  and  questions  adalng  under  bankruptcy 
act  within  district  where  banknq^cy  pcoeeedtngs  «e  pending,  and 
Jurisdiction  may  be  exercised  in  term  time  or  vaoatten;  but  there 
is  no  appeal  to  Supreme  Court  in  su<di  cases,  Pb  74. 

The  following  cases  nitt  aad  indorse  ttils  Aectrine:   HaU  t.  Allen, 

12  WalL  454,  20  L.  458,  dismissing  appeal  from  decision  on  question 
arising  during  bankruptcy  proceedings;  Wiswall  v.  Campbell,  93 
U.  S.  848,  23  U  928,  and  Mead  ▼.  ThomiMon,  15  Wall.  688^  21  L.  24a, 
holding  there  was  no  appeal  from  decsee  of  Circuit  Court  made  in 
exercise  of  its  supervisory  Jurisdiction;  Colt  v.  Robinson*  19  Wall. 
283,  22  Ij.  154,  dismissing  appeal  where  Circuit  Court  had  affirmed 
action  of  District  Court  upon  a  petition  for  review;  Bandusky  v. 
National  Bank,  23  WalL  293,  23  L.  156»  dismissing  appeal  from  one 
part  of  proceeding  in  bankruptcy;  Sweatt  v.  Boston,  etc,  R.  R.  Co., 
8  Cliif.  840,  F.  C  13,684,  allowing  application  for  revision,  good  cause 
being  shown  for  delay;  In  re  Picton,  2  DilL  55a  F.  C.  11,13a  review- 
ing order  adjudicating  one  a  bankrupt;  Cady  v..  E^t  0oods  Mfg.  Co., 
48  Mich.  137,  11  N.  W.  841,  holding  that  under  State  Uw  there  was 
no  appeal  to  review  order  of  dissolution  of  corporatloiH  In  le  Gold* 
smith,  12  Or.  420,  9  Pac  56a  holding  no  appeal  from  order  of  lower 
court  refusing  to  remove  assignee.  Approved  without  applying  rule 
in  Knickerbocker  Ins.  Co.  v.  Comstock,  16  Wall.  269,  21  L.  49a 
holding  bani^ruptcy  case  tried  by  Jury  reviewable  on  removal  by 
writ  of  error;  MarshaU  v.  Knox,  16  WaU.  554,  555>  21  Ii.  488,  hold- 
ing bill  to  be  original  and  properly  filed  in  Circuit  Court  to  resttaia 
assignee  from  proceeding  under  order  of  Bankrupt  Court;  Bank  v. 
Oooper,  20  Wall.  178,  22  L.  !rr5,  affirming  action  of  Circuit  Court. in 
Mdiog  that  fhete  was  no  sufficient  case  calling  for  retrial  of  facts: 
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Stldtmaj  T.  Wilt;  28  WaB.  UK),  28  U  58,  holding  omo  leYtewable 
under  another  section  ot  bankruptcy  act;  Glennjr  t.  liaiigdon,  08  U.  8. 
27,  25  L.  46,  holding  creditor  had  no  remedy  to  reach  property 
fraudulently  transferred,  except  through  assignee;  GUEord  t.  Helms, 
98  U.  8.  249,  25  L.  68»  holding  action  by  purchaser  from  assignee 
barred  by  prorision  of  bankruptcy  act;  Sherman  y.  Bingham,  8 
Ollff.  1^7,  F.  O.  12,702,  reriewing  whole  subject  and  holding  that 
assignee  of  bankrupt  may  collect  by  suit  in  District  Oourt  other 
than  where  proceedings  were  instituted.  Oited  generally  with 
ai^royal  in  Gilbert  t.  Lynch,  17  Blatchf .  405,  1  Fed.  114,  holding 
bankruptcy  act  did  not  giro  Jurisdiction  of  suit  to  attach  dividends 
in  hands  of  assignee;  Graham  v.  Boston,  etc.,  R.  R.  Co.,  14  Fed.  761, 
holding  adjudication  in  bankruptcy  could  not  be  impeached  collater- 
ally; In  re  Brigg8»  01  Fed.  499,  20  U.  8.  App.  579,  discussing  Juris- 
diction since  creation  of  Circuit  Court  of  Appeals;  dissenting  opinion 
in  Cleveland  Ins.  Co.  y.  Globe  Ins.  Co.,  98  U.  8.  872,  878,  25  L.  203, 
majority  holding  that  this  supervisory  Jurisdiction  might  be  exer- 
cised on  writ  of  error. 

Bankraptoy.— Otronlt  Ck^nrts  have  concurrent  Jurisdiction  of 
all  suits  at  law  or  in  equity  brought  by  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  interest,  or  by  such  person 
against  assignee  touching  any  property  or  rights  of  property  of 
bankrupt  vested  In  assignee,  and  suit  must  be  in  name  of  one  of 
the  parties  described  In  bankruptcy  act,  and  be  against  the  other, 
p.  75. 

Cited  and  rule  applied  in  Glenny  v.  Langdon,  98  U.  8.  28,  25  L. 
44,  holding  Jurisdiction  did  not  attach  to  suit  by  creditor  to  set 
aside  fraudulent  transfer;  Give^i  v.  8mltn,  1  Hask.  864,  F.  C.  5,467, 
granting  Jurisdiction  In  action  by  assignee  to  set  aside  fraudulent 
mortgage;  Bachman  v.  Packard,  2  Sawy.  268,  F.  C.  709,  holding 
Circuit  Court  had  not  jurisdiction  of  simple  action  by  assignee  to 
collect  a  debt;  Johnson  v.  Price,  18  Fed.  Cas.  793,  dismissing  bill  filed 
by  creditors  before  appointment  of  assignee  to  restrain  disposal 
of  estate;  Sutherland  v.  Lake  Superior,  etc.,  Co.,  23  Fed.  Cas.  464, 
entertaining  bill  by  assignee  to  ascertain  extent  of  liens,  etc.;  Smith 
V.  Mason,  14  WalL  481,  20  L.  752,  holding  that  stranger  to  pro- 
ceedings in  bankruptcy  cannot  be  compelled  to  come  into  court 
und«r  order  to  show  cause;  Olney  v.  Tanner,  10  Fed.  104,  allowing 
action  brought  by  adverse  claimant  to  set  aside  fraudulent  assign- 
ment Cited,  arguendo,  in  Goodall  v.  Tuttle,  8  Biss.  238,  F.  C.  5,533, 
holding  assignee  may  sue  in  any  District  Court  to  collect  assets. 

Distinguished  in  Mitchell  v.  McOlure,  91  Fed.  621,  holditift  Distrtct 
Court  had  not  Jurisdiction  of  plenary  action  of  replevin  brought 
by  bankruptfs  trustee  against  adverse  claimant 

Bankruptcy. —  When  bankruptcy  case  has  proceeded  to  final 
Judgment  or  decree  in  District  Court  It  may  be  removed  into 
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dvatft  Oo«rt  ior  ft  tyimlnatloi  bf  wvlt  o£  error.  If  an  action  at 
tew*  or  Iqr  appwl,  If  a  suit  in  oqulty,  proTlded  amount  claimed  ex- 
ceeds 1600,  and  tbe  proper  notices  are  glyen,  p.  75. 

Olted  and  mle  applied  In  Knickerbocker  Ins.  Oo.  ▼.  Oomstock, 
16  WalL  267, 21 L.  407,  and  In  re  Oregon,  etc,  Oo«,  8  Sawy.  582,  F.  0. 
10^560,  both  holding  proceedings  reviewable  upon  writ  of  error 
where  exceptions  were  dnly  taken  In  jury  trial;  Lehman  v.  Strass- 
berger,  2  Woods,  657,  F.  0.  8,216,  holding,  where  question  of 
bankmptcT  vol  non  was  tried  by  Jury,  remedy  of  plaintiff  in  error 
was  by  writ  of  error;  argoendo  In  In  re  Briggs,  61  Fed.  400,  20 
U.  8.  App.  670^  discnssing  efltet  of  act  of  1801  on  bankruptcy 
Jurisdiction. 

Bankreptoj^—  Suit  by  or  against  an  assignee  In  bankruptcy  can- 
not be  maintained  In  any  court  unless  brought  within  two  years 
from  time  cause  of  action  accrued,  p.  76. 

Distinguished  In  Mlnot  t.  Tappan,  127  ICass.  888,  holding  statute 
did  not  HV>ly  to  suit  brought  to  obtain  Instructions  of  court  as  to 
disposal  of  fund. 

Baaikruptey.— Where  suit  by  or  against  an  assignee  In  bank- 
ruptcy proceeds  in  Circuit  Oourt  to  final  Judgment  or  decree,  and 
matter  in  dispute  exceeds  sum  of  $2,000  exclusive  of  costs,  It  may 
be  removed  to  Supreme  Oourt  by  writ  of  error,  or  by  appeal,  p. 
76L 

Approved  in  Odt  v.  Boblnson,  10  WalL  282,  22  L.  168,  holding 
question  raised  reviewable  only  In  Circuit  Court,  although  Involv- 
ing Jurisdictional  amount 

Baakruptc(y.-^  Assignees  or  creditors  may  appeal  to  Circuit 
Court  on  ten  days^  notice  for  order  allowing  or  rejecting  a  proffered 
claim,  but  in  neither  case  can  appeal  be  taken  to  Supreme  Court 
Questions  of  fact  arising  in  such  issues  may  be  tried  by  Jury, 
p.  77. 

Followed  In  Wlswall  v.  Campbell,  08  U.  S.  851,  28  L.  024. 

Bankreptoy.—  Debts  amounting  to  |250,  provable  under  the  act, 
authorise  creditor  to  file  petition,  and  entry  of  order  requiring 
debtor  to  show  causes  p.  77. 

Baakruptogr.—  Independent  of  bankruptcy  act  the  District  Courts 
possess  no  equity  Jurisdiction  whatever,  and  Jurisdiction  conferred 
by  third  clause  of  second  section  of  that  act  is  of  same  character 
as  that  conferred  on  drenit  Courts  by  eleventh  section  of  Judiciary 
act,  p.  SOi 

Cited  with  approval  in  Jobbins  v.  Biontague,  5  Ben.  ^17,  F.  OL 
7,820,  holding  that  process  of  District  Court  under  above  section 
could  not  be  made  effective  by  service  outside  of  district 

Appeal  and  soetot — Bankruptoy.—  The  words  "in  a  court  of 
equity  ^  In  first  dause  of  second  section  of  act  of  March  2,  1867, 
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must  be  read  to  mean  '^as  hi  ft  cmnrt  df  e^l^'^  and  dMOtea 
embraced  In  ti)tt  section,  being  Inteilocutoi^f,  cBxaht  bare-esmmtaad 
by  Supreme  Ooart,  p.  8L 

11  WalL  8^-88;  20  L.  47,  THB  PBOTBOTOB. 

Admiralty. —  An  appeal  In  admiralty  prosecuted  In  name  of 
*'  Freeborn  &  Co.,"  should  be  dlsn^issed  for  defect  of  title  of  par- 
ties, p.  88. 

Oltod  and  role  ^KOied  in  Hampton  v.  Bouse,  13  WalL  188,  20  L. 
594,  dismissing  writ  of  error  on  account  of  omission  of  parties; 
The  Spark  t.  Lee  Ohol  Chum,  1  Sawy.  717,  F.  C.  13,206,  dismissing 
apjieal  prosecuted  In  name  of  steamer  only;  In  re  Woerlshoffer, 
74  Fed.  916,  41  U.  S.  App.  411,  holding  appeal  Ineffectual  as  to 
members  of  firm  whose  names  were  not  on  bond,  etc. 

Distinguished  in  Moore  y.  Slmonds,  100  U.  S.  146,  and  Bstes  t. 
Trabue,  128  IT.  S.  229,  82  L.  488,  9  S.  Ot  69,  both  holding  def^t 
an^endable  under  act  of  June  1,  1872;  Mlftenberger  y.  Logaasport 
R.  R.  Co.,  106  U.  S.  806,  27  L.  125,  1  S.  Ct  157,  where  appeals  were 
la  open  coart  and  decree  sufficiently  designated  the  parties;  Gumpel 
y.  Pitkin,  118  U.  S.  548,  549,  28  L.  1129,  1130,  5  S.  Ci.  617,  where 
parties  appeared  as  partnerships  throughout  the  record;  Walton  v. 
Marietta  Chair  Co.,  157  V>  S*  846,  89  U  727,  15  S.  Ct  627,  allowing 
amendment  of  writ  under  act  of  1872;  The  Natchez,  27  Fed.  810. 
holding  aiH^eal  good  Irrespectlye  of  bond,  the  party  being  notified 
and  haying  appeared. 

11  WalL  88-95,  20  L.  158,  UNITED  STATBS  y.  TYNBN. 

Statutes, —  Where  there  are  two  acts  on  same  subject,  rule  is 
to  glye  effect  to  both  if  possible,  but  if  repugnant  In  any  of  their 
proylsioas,  the  latter,  without  any  repealing  clause,  operates  to 
extent  of  repugnancy,  as  repeal  of  first,  p.  92. 

The  following  citing  cases  affirm  and  apply  this  principle: 
United  States  y.  Henderson,  11  WalL  657,  20  L.  237,  holding  reyenue 
acts  of  1867  an<!|  1868  not  inconsistent  as  to  certain  authority  of 
collector;  The  State  y.  Stoll,  17  WalL  481,  21  L.  654,  holding  provis- 
ion tai  act  incorporating  bank  not  repealed  by  general  law  as  to 
recelyabllitj  of  bank  notee  for  taxes;  Arthur  y.  Homer,  96  U.  S. 
140,  24  L.  812,  holding  doty  on  embroidered  goods  not  repealed  by 
general  proyislon  In  subsequent  act;  Red  Rock  y.  H«ary»  106  U.  S. 
601,  27  L.  258,  2  S.  Ot  488^  hcflding  no  repeal  was  Intended  of  act 
authorizing  issue  of  bonds  by  county;  Pana  y.  Bowler,  3i07  U.  & 
588,  27  L;  428,  2  8.  Ct  712,  holding  that  amendatory  act  operated 
as  #  repeal  as  to  certain  restrictions  In  railroad  donations;  United 
States  y.  E^sdlier,  109  U.  S.  ^45,  27  L.  88Q»  8  &  Ct  155,  holding  act 
appropriating  a  certain  salary  repealed  by  implication;  Ex  parte 
Onm  Dog,  109  U.  8.  570,  27  L.  1035,  8  S.  Ot  405,  holding  treaty  with 
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Indlaiig  mM  fiot  Hfpeil  IU!t  HiaMiig  JoiMIMioA  df  ^ifHii  o^raticHMMii 
<9Dxinftftlaa  by  IndUuiB;  Fii0«^  t.  Oregg,- 113^  I7.&  -580,  flS-ft.  Wf^ 
8  8.  €t  08T,  Moldliig  «et  of  1804  re&jBiectttig  Tirglmia  mttitary  ^tstMet 
aot  repealed  by  tmpUcatkm  by  any  mibseqnent  acts?  t'roBt  t.  Wenle, 
157  U.  fik  0d,  89  L.  610,  15  8.  Ct  587,  gitlng  effect  to  two  aots 
reiating  to  pr^ftiptloii  of  Indian  lands;  Henrietta,  elc.,  Oo.  t. 
Gardner,  173  U.  8.  128,  19  8.  Ot  329,  holding  provision'  in  act  re- 
lating to  attaefaaients  repealed  on  account  of  repugnancy;  United 
States  T.  dftrv,  4  8awy.  256,  F:  O.  14,527,  holding  provision  of 
law  defining  crime  of  having  counterfeit  coin  repugnant  to  prior 
act;  8tubblefield  v.  Menzlee,  8  Sawy.  49,  11  Fed.  275»  holding  provis- 
ions of  two  acts  concerning  rights  of  married  women  not  repugnant; 
Woods  V.  Jackson,  etc.»  Ck>.,  1  Holmes,  385,  F.  a  17,993,  holding 
recording  law  repealed  by  implication  pro  tanto  to  extent  of  re- 
pugnancy to  former  act;  Ck>oke  v.  Ford,  2  FUpp.  32,  b\  C.  3,173. 
holding  act  of  1875  and  part  of  section  639,  revised  statutes,  relating 
CO  removal  of  causes  not  Inconsistent;  Sixty-Five  Terra  Cotta  Vases, 
10  Fed.  888,  holding  act  of  1870  was  not  designed  to  repeal  former 
act  making  certain  articles  entitled  to  free  entry;  Northern  Pac 
R.  R.  Go.  T.  United  States,'  36  Fed.  286,  holding  act  of  May  31, 
1870,  conferred  additional  rights  on  railroad  and  was  not  a  sub- 
Btitnte  for  chartered  rights;  United  States  v.  Mexican,  etc.,  R.  R. 
Co.,  40  Fed.  772,  holding  two  acts  conferring  jurisdiction  on  Circuit 
Courts  to  be  In  harmony;  United  States  v.  Whltcomb,  etc.,  Co., 
45  Fed.  90,  holding  under  same  ruling,  that  concurrent  Jurisdiction 
of.  District  Courts  was  not  taken  away;  Butler  v.  United  States, 
87  Fed.  660,  construing  acts  relating  to  clerk's  fees  so  as  to  give 
effect  to  all;  Cleveland,  etc.,  R.  R.  Co.  v.  Cleveland,  94  Fed.  396, 
construing  ordinances  and  charters  respecting  rates  of  fare  pre- 
scribed for  railroad  companies;  Coats  v.  Hill,  41  Ark.  151,  holding 
act  entitled  "an  act  to  grant  land  titles,"  etc.,  modified  by  later 
general  laws;  Purmort  v.  Tucker,  etc.,  Co.,  2  Colo.  472,  holding  act, 
•o  far  as  it  related  to  liens  upon  real  property,  repealed  by  later 
statute;  Hayes  v.  The  State,  55  Ind.  101,  holding  part  of  act  making 
it  a  felony  to  keep  gaming  apparatus  Impliedly  repealed  by  act  mak- 
ing It  a  misdemeanor;  Sharp  v.  Gutcher,  74  Ind.  359,  holding  pro- 
vision in  earliet  act  embracing  additional  cause  for  removal  on 
account  of  prejudice,  etc.,  not  repealed  by  later  act;  State  v.  Yewell, 
68  Md.  121,  holding  special  provisions  regulating  sale  of  liquor  super- 
■eded  by  local  option  law;  Lane  v.  Commrs.,  Q  Mont.  477,  13  Pac. 
137,  holding  law  fixing  fees  of  sheriffs  impliedly  repealed  pro- 
vision In  |»Ior  act;  State  v.  Donnelly,  20  Nov.  216,  19  Pac.  681,  hold- 
ing two  acts  respecting  compensation  for  collection  of  poll  tax  not 
fat  conflict;  Cortesy  v.  Territory,  7  N.  Mex.  99,  32  Pac.  507,  19  L. 
R.  A.  856,  bolding  that  omitted  words  In  an  amendment  did  not 
iav«  the  effect  to  make  it  a  repealing  statute;  Justice  v.  Common- 
Weaitii,  %1  Ta.  211,  holding  that  provisions  of  law  prohibiting  lot 
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litlM  9vevalltd  OTtr  (fecial  met  ftutbcHistef  a  lotterys  alM  Unloa 
Pac  B.  B.  ▼.  BjwOf  2  Wyo.  413.  Oited,  arguendo,  in  Botanlaa  t. 
€k>rdoB,  68  N.  J.  Bq.  ^  80  AtL  818.  holding  tfaat  general  usarf 
ktw  repealed  f (Miner  q»ecial  law  inconrietent  witn  ita  proTieioDft. 
Approved  generally  in  Breitnng  ▼.  Lindaner,  87  BfidL  288,  State 
Y.  Swan.  1  N.  Dak.  U,  44  N.  W.  408,  and  OoUint  ▼.  State,  8  S.  Dak. 
24.  51  N.  W.  778, 

Explained  in  Water-Works  Oo.  ▼.  Bnrkbart,  41  Ind.  888,  constm- 
ing  entire  legislation  on  snbject  of  condemnation  of  land  for  canals, 
as  parts  of  one  system. 

Statutes. —  Where  two  acts  are  not  in  express  terms  repugnant, 
but  the  latter  covers  whole  subject  of  first  and  embraces  new 
provisions  it  will  operate  as  a  repeal  of  that  act;  thus  the  act  of 
July  14, 1870.  repealed  thirteenth  section  of  act  of  1818.  prescribing 
punishments  for  violation  of  naturalization  laws,  p.  96. 

Cited  and  followed  as  authority  in  Murdock  v.  Memphis,  20  WalL 
G17.  22  L.  488.  holding  twenty-fifth  section  of  Judiciary  act  tech- 
nically repealed  by  second  section  of  act  of  1887,  governing  removal 
of  causes;  Baltimore,  etc,  B.  B.  Co.  v.  Grant,  88  U.  &  401,  26  L. 
232.  holding  statute  conferring  Jurisdiction  on  Supreme  Court 
wholly  repealed  by  later  statute;  King  v.  Cornell,  106  U.  S.  898. 
27  L.  80. 1  S.  Ct  818.  holding  whole  of  second  subdivision  of  section 
G39.  revised  statutes,  repealed  by  act  of  1875.  governing  removal 
of  causes;  Cook  County  Nat  Bank  v.  United  States,  107  U.  & 
451,  27  L.  589.  2  S.  Ct  587.  holding  provisions  of  banking  law  super- 
Hcded  those  of  insolvency  law  respecting  priority  of  payment  of 
demands  of  United  States;  United  States  v.  Auffmordt.  122  U.  S. 
209,  80  L.  1186.  7  S.  Ct  1186,  affirming  S.  C.  19  Fed.  897.  902,  hold- 
ing that  section  12  of  act  of  June  22.  1874.  repealed  section  2864. 
revised  statutes,  respecting  forfeiture  under  revenue  law;  Tracy 
V.  Tuffly.  184  U.  S.  228.  88  L.  885.  10  a  Ct  581.  holding  law  re- 
specting assignments  by  limited  partnership  repealed  by  general 
law  on  subject;  District  of  Columbia  v.  Button.  148  U.  S.  26,  86 
L.  62.  12  S.  Ct  872,  holding  prior  act  in  respect  to  police  force  of 
District  of  Columbia  repealed  by  implication;  United  States  v. 
Cheesman.  8  Sawy.  429.  F.  C.  14,790.  holding  revenue  law  of  1864 
repealed  act  of  1862,  embracing  same  subject-matter;  United  States 
V.  Barr.  4  Sawy.  256.  F.  C.  14,527,  holding  act  defining  crime  ef 
uttering  counterfeit  coin  wholly  repealed  by  Implication;  United 
States  V.  Bennett.  12  Blatchf.  848,  849.  F.  C.  14,570.  holding  act 
of  1870  was  intended  to  embrace  whole  subject  of  duty  of  pension 
agents  and  repealed  former  statute;  The  Aurania.  29  Fed.  108. 
holding  the  international  rules  of  navigation  covered  whole  ground 
of  former  rules  and  superseded  them;  United  States  v.  Crawford, 
47  Fed.  569.  holding  that  act  of  March  1,  1889.  was  Intended  as 
substitute  for  sections  2108,  2104,  revised  statutes,  relating  to  con^ 
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trmctt  wtlh  Indians;  Gladstone  ▼.  Throop,  71  Fed.  ?A7,  87  U.  8. 
Arik  4SU  balding  thMt  act  giying  trustees  power  to  pave  streets, 
ete^  eoTered  ground  of  eariler  statute  and  repealed  it;  Bogers  t. 
NashTllte,  et&t  B.  B.  Oo^  91  FOd.  888,  02  U.  &  App.  701,  holding 
Tennessee  act  of  1891  upon  subject  of  leasing  of  branch  raibroads 
operated  as  repeal  of  former  statute;  Wood  v.  State,  47  Ark.  491, 

1  8.  W.  710,  holding  act  passed  tat  punishment  of  embeszlement  re- 
pealed  by  implication;  Hogane  t.  Hogane,  07  Ark.  511,  22  S.  W.  168, 
applying  rule  where  general  statute  corered  whole  subject  of  pro- 
bate appeals;  Treadwell  ▼.  Tolo  Oo.,  02  OaL  664,  holding  that  law 
nf^f^nifing  time  of  election  superseded  the  section  which  it  reyised; 
Keese  ▼.  Denyer,  10  Oolo.  122,  15  Pac  880,  where  later  statute 
corered  whole  subject  of  power  to  maintain  sewer  system;  State 
T.  GOiatileld,  71  Conn.  112,  40  AtL  925,  holding  proTlsion  in  new 
dty  charter  respecting  streeti  a  substitute  tor  the  old;  State  t. 
Courtney,  78  Iowa,  028,  85  N.  W.  087,  holding  that  last  enactment 
respecting  sale  of  liquors  by  pharmacists  repealed  prior  statute; 
State  T.  Studt,  81  Kan.  240,  1  Pac  080,  applying  rule  to  acts  regu- 
lating power  to  Issue  county  bonds;  People  y.  Bussell,  59  Mich. 
112,  20  N.  W.  810,  holding  proylsions  of  new  charter  controlled 
as  to  sale  of  unwholesome  meats;  Feiger  y.  Michigan,  etc,  B.  K.  Co., 

02  Mich.  8,  28  N.  W.  088,  giying  force  to  the  last  act  prescribing 
manner  of  fixing  railroad's  liability;  De  Lano  y.  Doyle,  —  Mich. 
— ,  79  N.  W.  190,  holding  that  ordinance  for  remoyal  of  garbage. 
etc,  superseded  former  ordinance  which  fixed  a  penalty  for  its 
yiolation;  Young  y.  Kansas  City,  etc.,  B.  B.  Co.,  83  Mo.  App.  515, 
holding  that  legislature  reyised  whole  subject  of  carriage  of  freight 
snd  statute  became  substitute  for  common  law;  Brome  y.  Cum- 
ing County,  81  Neb.  807,  47  N.  W.  1051,  where  acts  proyidlng  for 
legal  senrices  for  county  were  repugnant  and  former  held  repealed; 
Phillips  y.  Bureka  Co.,  19  Ney.  858,  11  Pac.  85,  holding  that  act  of 
1888  of  Neyada  was  intended  to  reyise  whole  subject-matter  of 
jury  fees;  Opinion  of  the  Justices,  06  N.  BL  669,  83  AtL  1097,  apply- 
ing rule  as  to  acts  respecting  exercise  of  right  of  eminent  domain: 
Boche  y.  Mayor,  40  N.  J.  L.  261,  holding  that  successiye  ordinances 
embraced  whole  subject  of  Sunday  liquor  law,  etc.;  Bracken  y. 
Smith,  89  N.  J.  Bq.  172,  holding  that  later  act  was  plainly  intended 
as  substitute  for  one  earUer;  Mersereau  y.  Mersereau  Co.,  51  N.  J. 
Bq.  885,  80  AtL  813,  holding  similarly  as  to  laws  regarding  work- 
men's Hens;  Bogardus  y.  Gordon,  53  N.  J.  Bq.  43,  45,  80  AtL  813, 
814,  as  to  successiye  special  and  general  usury  laws;  Laughlin  y. 
County  Conunrs.,  8  N.  Mex.  301  (424),  5  Pac  819,  holding  last  act 
comprehenslye  of  whole  subject  of  ordinary  reyenues;  Cortesy  y. 
Territory,  7  N.  Mex.  98»  82  Pac  505,  19  L.  B.  A.  854,  holding  that 
a  reyislon  of  a  Sunday  law  amounted  to  a  substitute;  People  y^ 
Jaehne,  106  N.  T.  195,  8  N.  B.  879,  holding  that  general  proylsion 
in  penal  code  for  punishing  bribery  superseded  local  pro?ision  in 
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city  charter ;  Little  v.  Cogswell,  20  Or,  847,  25  Pac.  728,  boAdbig  that 
later  fee-bill  operated  as  repeal  of  former ;  State  v^  Bogers,  22  Or. 
360f  30  Pac.  76»  holding  sUUlarly  as  to  laws  estabUshiog  and 
regiQatlng  freight  rates;  Collins  v.  State,  8  S.  Dak.  24,  25,  51  N.  W. 
778,  779,  as  to  acts  fixing  salary  of  public  officer;  Terrell  v.  State, 
86  Tenn.  581,  8  &  W.  ^14^  holdiiig  that  act  defining  mayhem  re- 
pealed all  former  acts  on  that  subject;  State  v.  Carbon,  etci»  Co., 
4  Wash.  428,  80  Pac.  728,  where  act  regulating  coal  mines  was 
held  to  cover  precisely  same  ground  as  previous  act;  McCartIn  v. 
Traphagen,  43  N.  J.  Eq.  832,  11  AtL  101,  act  of  1880  r^ealed  prior 
law  as  to  competency  of  witnesses;  State  v.  Boogher,  71  Mo.  638, 
holding  common  law  repealed  by  statute  precisely  covering  the 
matter.    See  also  Union  Pac.  B.  R.  v.  Ryan,  2  Wyo.  412. 

Approved  in  Breitung  v.  Lindauer,  87  Mich.  288,  without  de- 
ciding whether  statutes  were  repugnant;  State  v.  Tomahawk,  96 
Wis.  86,  71  N.  W.  91,  holding  general  law  and  provisions  of  city 
charter  not  inconsistent  as  to  power  to  issue  bonds.  Cited,  ar- 
guendo, in  Gowen  v.  Harley,  56  Fed.  977,  12  U.  S.  App.  574,  holding 
provision  In  railroad  charter  not  repealed  by  act  of  March  1,  1889, 
establishing  court  in  Indian  Territory;  Hogan  v.  Guigon,  29  Gratt 
710,  construing  together  acts  concerning  license  taxes  on  wines,  etc. ; 
Davies  v.  Creighton,  88  Gratt  699,  holding  act  authorizing  In- 
corporation of  building  association  not  repealed  by  subsequent  legis- 
lation.   See  14  Am.  Dec.  210,  note. 

Approved  but  not  applied  In  Red  Rock  v.  Henry,  106  U.  S.  601, 
27  L.  253,  2  S.  Ct.  488,  holding  later  act  was  not  intended  as  sub- 
stitute of  act  authorizing  county  bonds;  Frost  v.  Wenie,  157  U.  S. 
58,  39  L.  619,  15  S.  Ct  537,  holding  two  acts  respecting  pre-emption 
of  Indian  lands  reconcilable  and  in  harmony;  United  States  v. 
Kuentsler,  74  Fed.  220,  holding  later  act  narrower  in  scope  and  re- 
pealed former  penal  statute  only  in  part;  State  v.  Wells,  112  Ind. 
242,  13  N.  E.  724,  holding  that  new  statute  did  not  cover  subject- 
matter  of  prior  statute  on  embezzlement;  State  v.  Swan,  1  N.  Dale. 
11,  19,  44  N.  W.  493,  496,  holding  provision  in  Constitution  not  self- 
executing  and  therefore  of  no  force  to  repeal  pre-existing  statute; 
Winslow  V.  Morton,  118  N.  C.  492,  24  S.  B.  419,  holding  two  acts 
giving  power  to  governor  to  revoke  commissions,  etc.,  reconcilable; 
Durham  v.  State,  89  Tenn.  730,  18  S.  W.  75,  holding  new  act  did  not 
cover  all  provisions  of  former  law  respecting  confinement  In  work- 
house. Distinguished  in  Patterson  v.  Tatum,  8  Sawy.  169,  F.  O. 
10,830,  holding  implication  did  not  arise  where  revisory  statute 
itself  limited  Its  operation  on  previous  act ;  Gowen  v.  Harley,  66  Fed. 
979.  12  U.  S.  App.  574,  holding  acts  under  consideration  foreign 
to  one  another  and  therefore  not  repugnant;  People  v.  Sponsler, 
1  Dak.  281,  46  N.  W.  461,  holding  former  penal  statute  repealed 
only  In  part 

CHmlnal  law. —  There  can  be  no  legal  conviction,  nor  any  valid 
Judgment  thereon,  unless  the  law  creating  the  offense  be  at  the  time 
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Koll9W«d  m  United  'States  v.  Hague,  22  Fed.  706,  holding  that 
proBeentlon  for  taking  illegal  fee  hi  pension  case  fell  witii  repeal 
of  statute;  Manley  ▼.  Olney,  82  Fed.  TOO,  holding  repeal  of  statute 
conferring  jurisdiction  cut  off  farther  proceedings  In  pending  suH; 
Moore  t.  United  States,  85  Fed;  468,  56  U.  S.  App:  477,  holding 
that  prosecution  In  T'ederal  court  for  crtaie  could  not  conunue  after 
admission  of  Utah  as  a  State;  McC^ain  t.  WiUiams,  10  S.  Dak.  836, 
78  N.  W.  74,  4S  L.  R.  A.  289,  holding  that  pending  case  fell  with 
r^ieal  of  law  conferring  appellate  jurisdiction.  Oited  generally  in 
United  States  ▼  Goi^persmith,  2  FQpp.  555,  4  Fed.  206.  Approved  in 
Texas  Mexicaa  R.  B.  Co.  t.  Jarrls,  80  Tex.  464,  15  S.  W.  1091,  and 
Slmonson  v.  Jordon,  24  Blatchf.  875,  80  Fed.  721.  Oited  in  note,  94 
Am.  Dec  2l8»  on  this  point. 

Limited  In  United  States  y.  Barr,  4  Sawy.  255,  F.  0.  14,527,  and 
United  States  r.  Van  Vliet,  28  ^ed.  85,  holding  that  by  Yirtue  of 
section  13,  reyised  statutes,  crime  might  be  prosecuted  after  r^ 
peal  of  statute  creating  offense;  United  States  y.  Baum,  74  Fed.  44. 
holding  that  admission  of  Utah  as  a  State  did  not  operate  as  re- 
mission of  past  offenses  against  Federal  government  Distin- 
guished in  State  y.  Oruslus,  57  N.  J.  L.  282,  81  Atl.  236,  holding 
that  special  statute  saved  offense  committed  from  being  released 
by  repeal  of  statute  creating  it 

11  Wall.  96-108,  20  L.  155,  NEW  ALBANY  y.  BUBKB. 

GorpOTations  have  no  power  to  part  with  bonds  In  fraud  of 
stockholdeni  or  creditors,  but  they  can  make  preferences  among 
their  creditors,  p.  198. 

Municipal  corporations. —  A  city  may  purchase  its  own  bonds 
directly  or  indirectly  from  first  holder,  assuming  there  is  no  fra^d, 
p.  104. 

Municipal  oorporatiom  cannot  modify  or  alter  a  stock  subscrip- 
tion voted  by  the  feofle  In  absence  of  power  from  legislature, 
4;.  105. 
Followed  in  Oreen  ¥.  DyOfBbufg,  2  Slipp.  489,  F.  €.  5,756,  holding 
>wn  unauthorised  to  Issue  bonds  for  longer  time  and  greater  rate 
«f  interest  than  allowed  by  spedal  act;  State  y.  Wilkinson,  20  Neb. 
^19,  31  N.  W.  381,  holding  county  estopped  to  deny  validity  of  bonds 
4B  hands  of  tMam  ftde  pmrchaser. 

Oorporationa. —  Subscribed  capital  stock  pf  a  corporiUion  is  a 
fund  held  In  trust  for  Its  credi^rs,  as  is  ahK>  all  its  other  property, 
p.  106. 

Cited  attd  doctrine  approved  and  fbllowed  in  ISnwyer  v.  Hoag, 
n  Wall.  ea%  si  L.  736,  holding  aiat  an  unpaid  subscription  could 
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■ot  be  chuged  Into  the  chmmcter  of  a  loan;  SooTfll  t.  Tbayer,  105 
U.  a  154,  26  L.  978,  holding  agreement  void  as  to  creditors  bj  which 
unpaid  subscriptions  were  declared  fnlHMUd;  Soott  t.  Latimer,  89 
Fed.  852,  60  U.  8.  App*  787,  but  see  dissenting  opinion,  p.  858, 
60  U.  8.  i^p.  746,  enforcing  stockholder's  liability  on  subscription 
to  increased  capital  stock;  Jones,  etc^  Go.  ▼.  Arkansas,  etc,  Co., 
88  Ark.  25,  holding  that  directors  bought  property  ot  corporation 
charged  with  trust  in  fayor  of  creditors;  Garter  t.  Union  Printing 
Oa,  54  Ark.  582,  10  S.  W.  581,  holding  that  a  nelease  from  liabiUty 
for  unpaid  installments  was  fraudulent;  Kelyln  v.  Lamar  Ins.  Oo., 
80  UL  459,  22  Am*  Bep.  208,  holding  that  paid-up  stock  could  not  be 
cancelled  and  money  paid  back,  to  prejudice  of  other  stockholders; 
Union  Ins.  Ckx  t.  Frear,  etc,  Oo.,  87  lU.  550,  87  Am.  Bep.  186, 
holding  secret  agreement  yqM.  attempting  to  reduce  stockholder's 
liability;  Van  aeve  t.  Berkey,  148  Mo.  122,  128,  44  S.  W.  745,  746, 
42  L.  B.  A.  599,  and  n.,  holding  contract  Toid  as  to  creditors  by 
which  paid-up  shares  were  given  for  propwty  ct  less  value;  Mar- 
shall, etc,  Oo.  ▼.  KiUlan,  99  N.  0.  506,  6  Am.  St  Bep.  548,  6  S.  B.  682, 
holding  stockholder  in  spurious  organisation  liable  to  creditor. 
Approved  in  Fogg  v.  Blair,  189  U.  8.  125,  85  U  106,  11  &  Ot  477, 
but  holding  allegations  of  fraud  set  out  in  bill  insufficient;  National 
Bank  v.  Texas  Inv.  Oo.,  74  Tex.  487,  12  8.  W.  104,  holding  assets 
assigned  by  one  corporation  to  another  subject  to  lien  in  favor  of 
creditors  of  former  company.  Oited  generally  in  Winters  v.  Arm- 
strong, 87  Fed.  521.  See  5  DHL  87,  note,  F.  O.  7,898,  note,  12 
Am.  Dec  248,  and  exhaustive  note,  57  Am.  St  Bep.  66,  8L 

Corporations. —  Where  directors  in  good  faith  applied  municipal 
bonds  taken  in  payment  for  stockholders*  subscriptions,  to  extin- 
guishment of  corporate  debts,  and  all  was  obtained  for  them  that 
they  were  worth,  the  arrangement  is  valid.  It  is  a  question  of  fact 
whether  so  applied,  p.  106. 

Otted  and  principle  followed  in  Olark  v.  Sever,  189  U.  S.  118, 
85  L.  95,  11  S.  Ct  474,  holding  transaction  valid  by  which  railroad 
disdiarged  its  debt  by  selling  its  stock  to  creditor;  Handley  v. 
BtutB,  189  U.  a  481,  85  L.  285,  11  &  Ot  685,  holding  purchaser  of 
stock  taken  at  price  fairly  representing  its  value,  and  which  was 
issued  to  increase  capital  stock,  not  liable  to  respond  for  par  value; 
Kllerman  v.  Chicago,  etc,  B.  B.  Oo.,  49  N.  J.  Bq.  251,  28  AIL  299, 
holding  directors  had  authority  to  compromise  suits;  dissenting 
opinion  in  Jackson  v.  Traer.  64  Iowa,  486,  20  N.  W.  772,  majority 
holding  creditor  receiving  stock  liable  as  a  stockholdef ;  also  in 
Jackson  v.  Traer,  64  Iowa,  488,  52  Am.  Bep.  458,  20  N.  W.  770, 
holding  that  creditor  taking  unpaid  stock  in  payment  of  debt  .be- 
came liable  as  stockholder.    See  8  Am.  St  Bep.  828,  note 

Bquity.—  Where  suit  at  law,  founded  upon  alleged  fraud  in  mak- 
ing compromise,  would  have  been  barred  by  statute  In  six  yMirs, 
the  defense  Is  likewise  available  in  equity,  p.  197. 
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U  &  Ot  e47»  dliioiaiiw  liiBt  to  Mjtfai  tv  M^MOdoC  Up  vmob- 

tdtuOonamy}  Union  Pac.  B.  B.  Go.  v.  01iei«iA&  IIB  U  8.  ^e, 
28  L.  1102.  &  a  Ot  6W  holdlaff  that  nnltl^ieity  ot  mldi  and  tltla 
to  real  estate  wace  InTolTed  and  Jnitodlctloii  attadiad;  Mflwaakea 
V.  Koeffler,  116  U.  S«  222»  224,  2»  U  ^8,  614,  6  a  Ct  S78,  874,  h<M- 
ing  suit  to  restrain  collection  of  personal  tax  on  ground  of  non*resi- 
dence  not  maintainable;  Ogden  Oitj  t.  Armstrong,  168  U.  a  287,  239, 
42  L.  4fi^l,  452,  18  a  Ot  108,  104,  where  there  were  seyeral  grounds 
for  equitable  relief  in  suit  to  festrain  coUeckion  of  Illegal  tax;  Wil- 
son ▼.  Lambert,  168  U.  a  612,  42  L.  600,  18  a  Gt  217,  extending 
jurisdiction  where  land  was  to  be  assessed  'to  locate  and  Improve  a 
parlc  under  statute  alleged  to  be  void;  Ptttsborgh,  etc..  By.  t.  Board 
of  Public  Works,  172  U.  a  37,  88,  89,  19  a  Gt  82,  88,  refusing  to 
enjoin  where  party  had  neglected  available  legal  remedy;  Albany, 
etc.,  Bank  v.  Maher,  19  Blatchf.  182,  6  Fed.  424,  holding  bank  might 
maintain  bill  to  restrain  collection  of  tax  to  prevent  multiplicity 
of  suits,  though  remedy  was  not  open  to  stockholders;  Union,  etc.. 
Bank  v.  Ghicago,  8  Biss.  88,  89,  F.  a  14,374,  and  Gity  Nat  Bank, 
etc.  V.  Paducah,  2  Flipp.  62,  65,  F.  G.  2,743.  taking  Jurisdiction  of 
bills  to  prevent  multiplicity  of  suits;  Trask  v.  Maguire,  2  DilL  184, 
and  note,  F.  0.  14,145,  holding  no  ground  for  equitable  interference 
with  tax  on  railroad  property;  Union  Pac.  B.  B.  Go.  v.  Lincoln 
Oounty,  2  Dill.  281,  F.  G.  14,379,  refusing  equitable  relief  from  tax 
on  omitted  property;  Huntington  v.  Gentral  Pac  B.  B.  Go.,  2  Sawy. 
514,  F.  O.  6,911,  and  Tilton  v.  Oregon,  etc.,  B.  B.  Co.,  3  Sawy.  25. 
F.  O.  14,055,  enjoining  tax  where  assessment  was  void  and  cloud 
would  be  cast  upon  title  to  real  estate;  Forbes  v.  Gracey,  0  Fed. 
Gas.  402,  holding  stockholder  may  sue  to  restrain  collection  of  illegal 
tax  where  corporation  refuses;  Jessup  y.  Ghicago,  etc.,  B,  B.  Go., 
18  Fed.  Oss.  575,  sustaining  bill  where  assessment  by  board  was 
entirely  erroneous;  Second  Nat  Bank  v.  Galdwell,  13  Fed.  433,  hold- 
ing tax  illegal  but  refusing  equitable  relief;  Schulenberg,  etc.,  Co. 
V.  Hasrward,  20  Fed.  425,  dismissing  bill  alleging  unjust  assessment 
and  seeking  to  enjoin;  Pacific  Kxp.  Go.  v.  Seibert  44  Fed^  313, 
allowing  bill  where  there  could  be  no  adequate  remedy  at  law  if  tax 
were  illegal;  Powder  Biver,  etc.  Go.  v.  Board  of  Gommissioners,  45 
Fed.  830,  holdhig  case  founded  on  irregular  assessment  properly 
brought  In  court  of  law;  Gali£(»iila,  etc.  Go.  t.  Oowen,  48  Fed.  774, 
granting  jurisdiction  where  tax  If  enforeed  would  cast  doad  vpoa 
title  of  lOalntifr;  OiBgg  v.  Sanfmrd,  65  Fed.  157,  28  U.  a  App.  SIS, 
holding  similarly  aa  to  State  tax  Illegally  Imposed  tqpon  Joint-stock 
company  In  P^maylvania;  Bobinson  ▼.  WUmingtott,  65  Fed*  868,  25 
U.  a  App.  144,  denying  Jurisdiction  to  correct  error  in  assessment  of 
bank  ahares;  Tilnehan,  etc.  Go.  v.  Pendergrass,  70  Fed.  2,  36  U.  S. 
Apg.  48i  holding  Federal  court  would  not  enjoin  coOectton  of  tax 
which  waa  only  a  personal  charge;  Preston  v.  Finley,  72  Fed.  854, 
refusing  to  enjoin  oocupatlon  tax;  Brown  y.  French.  80  f^d.  168, 
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«iij«ialii#  8M»  to  enAMRce.iMisinfiBt  o£  lOtffia  .tec  vmBtBT  l$»  »akl«s 
nl«  a  olofid  on  ntk  mtM,Ui  Tttylir  r.  Loidsville,  etc^  R.  R.  Oo.,  86 
Fed.  867»  866^  60  U.  &  App.  188;  ISl^  srtntiiig  inrlscUctl on  wJbere 
<»np!aHiaBt  ta  Imve  TiBdlcatDd  fftr^^  woold  hare  been  oompeUed 
to  Inring  thirt7*flT6  suits  sjt  law;  Bank  of  Kentocky  t.  fttono,  88 
Fed.  890,  allowing  Wl  where  nnder  State  statute  there  was  no 
adequate  resfedr  at  law  to  recoTer  back  fllegal  taxes;  Mayor,  etc. 
T.  Baldwin,  57  Ala.  72,  S9  Am.  Bep.  718,  holding  Illegal  tax  on 
personalty  afforded  no  ground  tor  equitable  Interference;  Floyd  t. 
Gilbreath,  27  Ark.  688,  holding  adequate  remedy  ai  law  existed  ta 
jreooinar  for  oTor-assesament;  fiayings,  etc.*  8oa  y.  Austin,  46  Cal. 
488^  heading,  If  tax  on  bank  were  illegal,  court  could  not  interfere 
l^  Injunction;  Insurance  Co.  of  N.  A.  ▼.  Bonner,  24  Colo.  223,  49 
Pac.  867,  afhrmlng  a  CL,  7  Golo.  App.  101,  42  Pae.  682,  holding  bill 
to  enjotn.  etc.,  Insufficient  ev^i  if  tax  were  void:  Wason  t.  Major, 
10  Oolo.  App.  184,  60  Pac  742,  holding  that  legality  and  all  other 
matters  affecting  assessment  eould  havie  been  tested  at  law;  Murphy 
T.  Wilmington,  6  Houst.  187,  22  Am.  St  Bep.  854,  holding  no  grounds 
existed  fbr  enjoining  colleetian  of  tax  to  construct  sewer;  Lewton 
T.  Hower,  18  Fla.  677,  holding  levy  and  sale  cast  such  a  doud  upon 
title  to  land  exempt  by  law  as  to  authorize  injunction;  Oariton  y. 
Newman*  77  Me.  410»  1  Att  196^  sustaining  bill  to  enjoin  collection 
of  illegal  school  district  tax  to  prevent  multipHcity  of  suits;  Toung- 
blood  y.  Sexton,  82  Mich.  409,  20  Am.  Bep.  655,  collecting  authorities, 
and  holding  odlection  of  personal  liquor  tax,  coocedittg  it  to  be 
incgalr  could  not  bo  enjoined;  Laird,  etc,  Oo.  y.  Ooundy  of  Pine, 
72  Minn.  414,  75  N.  W.  724,  holding  similarly  as  to  personal  tax  on 
lumber;  McDonald  y.  Murphiee,  45  Miss.  711,  dismissing  bill  seek- 
ing to  enjoin  tax  levied  In  aid  of  railroad;  Irwin  v.  Lewis,  60  Miss. 
368,  enjoining  sheriff's  sale  where  complainant  was  entitled  to  home- 
stead exemption;  Mobile,  etc.,  B.  B.  Oo.  v.  Moseley,  52  Miss.  137, 
sustaining  Jurisdiction  to  prevent  levy  and  sala  ci  rolling  stock; 
Northern,  etc,  R.  B.  v.  Oarland,  5  Mont  190,  3  Pa£.  157,  reviewing 
whc^e  subject  and  allowing  bill  seeking  to  enjoin  tax  upon  raltcoad 
and  rolling  stock;  Wells,  Fargo  &  Ck>.  v.  Dayton^  1^  Nev.  168,  dis- 
missing bill  brought  to  enjoin  Illegal  assessment;  Llebstein  v. 
Mayor,  etc.,  24  N.  J.  Eq.  204,  refusing  equitable  relief  where  assess- 
ments were  made  and  improvements  paid  for  by  city;  Farrlngton 
V.  New  Bngland,  etc.,  Oo.,  1  N.  Dak.  118,  46  N.  W.  196,  applying 
rule  where  enforcement  of  tax  void  for  want  of  assessment  would 
have  cast  a  doud  on  title;  Northern  Pac.  B.  R.  v.  Barnes,  2  N.  Dak. 
824,  51  N.  W.  887,  sustaining  Jurisdiction  where  tax  sale  would 
have  created  cloud  upon  title  to  land  described  in  certificate;  Kinney 
r.  ZImpIeman,  86  Tex.  571,  holding  tf  school  tax  were  Illegal,  com- 
plainant had  remedy  at  law;  Oregon,  etc.,  Co.  v.  Standing,  10  Utah, 
459,  37  Pac.  C88,  dismissing  bill  brought  to  enjoin  county  poor  tax 
on  ground  of  illegality;  Douglass  v.  Harrlsville,  0  W.  Ya.  166,  168, 
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87  Am  Bt^  8B6t  OBI,  hoMliig  ttiat  tbn%  wss  vmedlf  fli  Iftw  t» 
NcoTer  for  Ulei^  aaMisment  to  bvUd  Mdewalk;  OotwUiti  ▼• 
Board  oC  Bdacatton,  16  W.  Vft.  641,  holding  Un  to  «ajolm  KdUMl  tax 
■bowed  no  equliy;  Williams  r.  Oounty  Ooort^  96  W.  Ya.  d06»  406^ 
68  Am.  Rep.  95,  reviewing  antiiorltles,  and  cUBmliwIng  Mil  to  enjoin 
Illegal  dog  tax  on  groand  that  necessary  parties  were  not  Joined  to 
prevent  maltlpUcltj  of  salts;  Wilson  t.  PhUtppl,  89  W.  Ta.  TB^  19 
&  B.  654,  dismissing  bill  complaining  of  sidewalk  assessment;  Jndd 
y.  Fox  Lake,  28  Wis.  688,  refusing  to  enjoin  town  officers  frtHn 
assessing  tax  on  ground  of  Its  illegality. 

Approved,  without  applying  role^  In  Mnncsy  ▼.  Joest,  74  IbuL  414. 
holding  party  gnllty  of  laches  In  objecting  to  ditching  asssssment; 
Bntler  y.  Bllerbe,  44  8.  a  259,22S.B.428,  dismissing  petition 
seeldng  to  enjoin  payment  of  registration  warrants  by  State  officers. 
Cited  approvingly  In  Sharpieigh  v.  Snrdam,  1  FUpp,  478,  F.  Q.  12,711, 
holding  court  of  equity  will  inquire  into  validity  of  tax  sale  which 
defendant  holds  over  owner  In  possession  as  a  cloud.  Approved  in 
concurring  opinion  In  Lent  v.  Tlllson,  72  OaL  486, 14  Pac  88,  court 
holding  equity  could  not  relieve  for  fraud  and  irregularities  In  ex« 
pending  taxes  being  collected  for  street  Improvement;  dissenting 
opinion  in  Pollock  v.  Farmers,  etc.,  Oo.,  167  U.  S.  611,  89  L.  880, 
16  8.  Ot  7Q1,  majority  holding  stockholder  might  msintatn  blU  to 
restrain  corporation  from  voluntarily  paying  tax  daimed  to  be  ille- 
gal; Baltimore,  etc.,  R.  B.  Go.  v.  Allen,  17  Fed.  178,  majority  hold- 
ing It  proper  ease  for  equity  cognisance,  on  account  of  threatened 
injury;  Floyd  v.  Gilbreath,  27  Arte  097,  majority  holding  adequate 
remedy  at  law  existed  to  recover  for  over-asseasment  Oited  gen- 
erally in  dissenting  opinion  in  Verdin  v.  8t  Louis,  181  Mo.  157,  88 
S.  W.  615,  majority  granting  relief  from  tax  for  unanthorlied  street 
work.  8ee  valuable  note  in  point,  69  Ank  Dec  199;  also  28  Am. 
Rep.  628,  and  note,  and  68  Am.  Bep.  110,  111,  112,  and  note. 

Limited  In  IMphl  v.  Bowen,  61  Ind.  88^  collecting  authoritiee,  and 
holding  that  in  Indiana  injunction  will  lie  to  restrain  collection  of 
an  illegal  tax. 

Tipcation.— It  Is  of  utmost  Importance  that  means  adopted  to 
enforce  taxation  should  be  interfered  with  as  little  as  possible  by 
courts,  p.  110. 

Oited  and  prlnci^e  followed  in  Oheatham  v.  United  States,  92 
U.  8. 89,  28  L.  668,  holding  party  suing  to  recover  tax  ban^  by  long 
delay  In  paying  it;  8tate  Railroad  Tax  Oases,  92  U.  8.  614,  28  L. 
678,  dismissing  bill  to  enjoin  tax  on  ground  of  its  unconstitutional- 
ity; Pacific  Bxp.  Oa  v.  8eibert,  44  Fed.  814,  holding  suit  to  restrain 
collecti<m  of  tax  cognisable  In  equity,  there  being  no  adequate 
remedy  at  law;  Richmond,  etc.,  Oo.  v.  Blake^  49  Fed.  905,  ordering 
taxes,  previously  tendered  and  refused,  paid  into  court;  Tallassee, 
etc  Ck>.  V.  Spigener,  49  Ala.  264,  holding  taxes  properly  assessed 
should  have  been  paid  before  seeking  relief;  Alabama,  etc.  Go.  v. 
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Lott  M  AJa.  SOT,  tftscnBsinff  taxabte  assets  of  con^any,  bat  retut 
ing  to  interfere  with  collection  of  tax;  WeUs,  Fargo  &  Go.  ▼.  Daytcm, 
11  Ney.  168,  dismissing  tiU  seeking  to  oijoln  collection  of  tax  on 
ground  of  oyer-yalnation;  dissenting  opinion  in  Pollock  v.  Farmers, 
•Ce.,  Co^  157  U.  a  610,  611,  89  L.  829,  ^80.  15  S.  Ot  701,  majoriltr 
h(dding  income  tax  nnconstitational  in  suit  by  stockholder  against 
corporation  to  restrain  payment  of  tax.    See  note,  63  Am.  Rep.  Ill* 

TAzattoa^^Bqnlty  JuvisdietiMi  has  sometimes  been  extended  to 
restrain  coUectioii  of  Illegal  tax,  wliere  parties  volnntadly  submitted 
tbemselves  to  it;  p.  HO. 

Ottad  tai  wnilams  ▼.  Cknintr  Oourt,  26  W.  Ta.  580,  dismissing  bin 
for  want  of  equity,  which  sought  to  restrain  dog-tax  as  UlegaL 

Taxation.— Party  from  whom  illegal  tax  Is  collected  has  ample 
remedy  at  law,  unless  he  would  be  compelled  to  resort  to  multlpUo* 
1^  of  suits,  or  would  suffer  Irreparable  injury,  p.  112. 

Approved  In  Wells,  Fargo  &  Co.  y.  Dayton,  11  Ner.  170,  dismiM* 
ing  bill  seefclng  to  enjoin  collectioB  of  unjust  tax. 

Bquity.— Where  decree  dismissing  original  bin  disposes  of  con- 
trorersy  betwoMi  parties,  eross-biU  fans  with  It,  p.  112. 

Olted  and  followed  In  Industrial,  etc,  Ck>.  t.  Blectrical  Supply 
CkK,  58  Fed.  742, 10  U.  8.  App.  196,  holding  cross-bUl  dissolved  where 
original  biU  was  dismissed  for  want  of  Jurisdiction;  Blythe  v.  Hinck* 
ley,  84  Fed.  285,  238,  holding  that  no  final  decree  could  be  entered 
on  cross-bin  whUe  motlcm  to  dismiss  original  biU  was  pending; 
Gilmer  v.  Felhour,  46  Miss.  631,  holding  cross-bill  being  purely 
of  legal  character,  should  have  been  dismissed  with  original  bill; 
Aneman  y.  Knight  &  Bro.,  19  W.  Va.  219,  holding  court  erred  in 
ordering  answer  to  be  filed  as  cross-bin,  and  dismissing  case  with- 
out prejudice.    Approved  in  Bound  v.  South  Oar.  B.  B*  Oo.,  47  Fed. 

88. 
Distinguished  In  Barnard  v.  Hartford,  2  Fed.  Oas.  886,  holding 

where  cross-biU  sets  up  additional  facts  complainant  Is  entitled  to 

independent  reUef. 

11  Wan.  118-129,  20  L.  122,  THB  OOLLBOTOB  v.  DAY. 

Taxation  by  the  States  of  means  and  instnunentaUties  of  general 
government  Is  impliedly  prohibited  by  the  Ck)nstitution,  p.  124. 

Olted  and  foUowed  in  Van  Brocklin  v.  Tennessee,  117  U.  &  177, 
29  L.  854,  6  a  Ot  684«  holding  lands  owned  by  United  States  exempt 
from  State  taxation;  Andrews  v.  Auditor,  28  Qratt  126,  holding 
buUdlngs  owned  by  United  States  exempt  from  'State  taxation* 
Cited,  arguendo,  in  Camden  v.  Tillage  Corporation,  77  lie.  586^  1 
AtL  691. 

Distinguished  In  County  of  Santa  Clara  v.  Southern  Fac.  B.  B., 
9  Sawy.  171,  18  Fed.  888,  holding  State  could  tax  railroad,  thougli 
latter  performed  certain  services  for  the  government. 
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XkiteniAl  rer^ue.— The  general  government  U  prohltAted  from 
taiJng  the  salary  of  a  Judicial  officer  of  a  State,  pp.  124,  126. 

boctrlne  approved  and  applied  In  Pollock  v.  Farmers^  etc.,  Co., 

157  U,  S.  684,  30  L,  820,  15  S.  Qt  fiOQ,  holding  direct  Federal  tax 
on  Income  from  municipal  bonds  unconstltatlonal;  Freedman  v. 
Slgel,  10  Blatchf.  328,  329,  330,  331,  F.  O.  5,080,  holding  Federal 
tak  on  salary  of  Judge  of  Superior  Court  of  New  Tork  city  invalid; 
Bush  worth  y.  Jndges  of  Hudson  Pleas,  68  N.  J.  L.  100,  92  AtL  744, 
30  L.  R.  A.  764,  holding  Ck>ngres8  could  not  interfere  with  action 
of  State  courts  upon  applications  for  naturaUifcatloa*,  Andrews  v. 
Auditor,  28  Gratt  126,  holding  buUdlngi  belonging  to  Uilfted  States 
exempt  from  State  taxation.  Olted,  arguendo*  In  HeGuUough  v. 
Brown,  41  S.  O.  250,  19  S.  B.  474,  23  L.  B.  A.  422.  Approved  in  the 
following  dissenting  opinions:  United  States  v.  Ballroad  Co.,  17 
Wall.  333,  21  L.  601,  majority  holding  that  tax  In  dispute  was  In 
reality  not  a  tax  on  the  municipality,  but  upon  the  bondholders;  Ex 
parte  Virginia,  100  U.  S.  360,  361,  26  L.  684,  685,  majority  holding 
that  State  Judicial  officer  was  not  relieved  In  his  selection  of  Jury 
from  obeying  Federal  Constitution;  Pollock  v.  Fanners,  etc.,  Co., 

158  U.  S.  693,  39  L.  U45,  15  S.  Ct  942,  majority  also  holding  Fed- 
eral tax  on  income  of  municipal  bonds  invalid;  People  v.  Tobey, 
153  N.  Y.  401,  47  N.  B.  807,  majority  holding  clerk  of  PoUce  Court 
of  city  within  civil  service  regulations  of  the  city;  State  v,  Aiken, 
42  S.  C.  262,  20  S.  B.  236,  26  L.  B.  A.  363,  majority  holding  State,  In 
exercise  of  its  police  power,  could  regulate  and  control  liquor  traffic 

Distinguished  In  Bx  parte  Virginia,  100  U.  S.  348,  25  L.  680,  hold- 
ing State  Judicial  officer  not  relieved  from  obeying  Federal  Consti- 
tution in  his  selection  of  Jury  panel,  as  regards  race  distinctions; 
Manhattan  Co.  v.  Blake,  148  XI.  S.  426,  37  L.  509,  13  S.  Ct  645,  hold- 
ing money  deposited  In  bank  by  State  treasurer  subject  to  Federal 
tax;  Sweatt  v.  Boston,  etc.,  B.  B.  Co.,  3  Cliff.  351,  F.  O.  13,684, 
holding  that  corporations  of  commercial  character  are  subject  to 
provisions  of  Federal  bankrupt  law;  United  States  v.  Kindred,  4 
Hughes,  499,  5  Fed.  45,  holding  Justice  of  peace  amenable  to  prose- 
cution in  Federal  court  for  corrupt  violation  of  laws  of  Congress; 
dissenting  opinion  in  Pollock  v.  Farmers,  etc,  Co.,  168  U.  8.  666, 
39  li.  1135,  16  S.  Ct  931,  majority  holding  tax  on  Income  from 
real  estate  a  direct  tax. 

State.—  The  sovereign  powers  vested  In  State  governments  by  their 
Constitutions  remained  unaltered  and  unimpaired,  exe^t  so  far  as 
they  yrer%  granted  to  the  general  government,  p.  124. 

Olted  and  relied  upon  In  State  v.  Gibson,  86  Ind.  398,  10  Am.  Bep. 
49,  and  Frasher  v.  State,  8  Tex.  App.  273,  80  Am.  Bep.  187,  both 
holding  State  had  power  to  prohibit  marriages  between  whites  and 
negroes;  Cory  v.  Carter,  48  Ind.  860,  17  Am.  Beii.  702,  holding  State 
legislature  free  to  fix  qualifications  of  pupUs  to  be  admitted  to  Its 
B^M>ols,  classifying  them  with  reference  to  difference  of  race  or 
col(H-;  dissenting  opinion  In  Bx  pafte  Virginia,  100  U.  S.  868»  26  L. 
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6tt,  iiaJcMty  bMfliiig  thAt  State  )vdge  was  bound  Hff  Federal  0<m- 
8tltiitk»  not  to  dtecrlmtnatB  a^painst  oolbred  race  in  selecting 
JnryuieiL 

XTnited  6tate«  can  claim  no  powers  which  are  not  granted  by  the 
Constitution,  expressly  or  by  necessary  implication,  p.  124. 

Cited  and  role  applied  in  State  y.  Gibson,  86  Ind.  398,  10  Am.  Bep. 
49,  and  Frashw  v.  State,  3  Tex.  App.  273,  30  Am.  Bepw  137,  both 
holding  no  Federal  law  abrogated  State  statute  rendering  it  a 
felony  for  white  man  to  marry  negro  woman.  Cited  generally  in 
North  Carolina  v.  Vanderford,  35  Fed.  286,  holding  Congress  has 
power  to  enact  a  law  authorizing  destruction  of  illicit  spirits; 
Wood  T.  Drake,  70  Fed.  883,  holding  Federal  court  had  Jurisdiction 
of  action  alleging  unlawful  conduct  of  United  States  marshal;  dis- 
senting opinion  in  Legal-Tender  Cases,  12.WalL  613,  20  L.  382, 
majority  holding  legal-tender  acts  of  Congress  constitutional. 

States.—  The  general  government  and  the  States  are  separate  and 
distinct  sorereigntles,  acting  independently  within  their  respective 
spheres,  p.  124. 

Cited  approvingly  in  Van  Brocklin  v.  Tennessee,  117  XT.  S.  178, 
29  li.  854,  6  S.  Ct  685,  holding  land  owned  by  United  States  ex- 
empt from  State  taxation;  Pollock  v.  Farmers,  etc.,  Co.,  167  U,  S. 
584,  39  li.  820,  15  S.  Ct  690,  holding  Federal  tax  on  income  from 
municipal  bonds  unconstitutional;  County  of  Santa  Clara  v.  South* 
em  Pac  B.  R.,  9  Sawy.  171,  18  Fed.  388,  holding,  however,  State 
may  tax  railroad,  though  latter  receives  aid  from  and  performs 
services  for  general  government;  Sweatt  v.  Boston,  etc.,  B.  R.  Co., 
3  Cliflr.  352,  F.  C.  13,684,  holding  commercial  corporations  subject 
to  Federal  bankrupt  law;  State  v.  Gibson,  36  Ind.  398,  10  Am.  Bep. 
40,  and  Fraaher  v.  State,  3  Tex.  App.  273,  80  Am.  Bep.  187,  both 
holding  State  had  power  to  pass  statute  making  it  a  felony  for 
white  to  marry  a  negro;  concurring  opinion  in  Pollock  v.  Farmers* 
etcw  Ga,  157  U.  S.  603.  89  U  827,  15  S.  Ct  698,  court  heading  Fed- 
eral tax  on.  municipal  bonds,  etc,  unconstitutional;  dissenting  opin^ 
ion  in  Boyd  v.  Nebraska,  143  U.  8.  182,  36  L.  117,  12  S.  Ct  389, 
ouLjority  holding  Federal  court  had  Jurisdiction  to  determine  dis- 
puted qnestion  as  to  right  of  governorship  of  a  State;  Baltimore, 
etc  B.  B.  V.  Baugh,  149  U.  S.  401,  37  L.  786,  18  a  Ot  927,  majority 
applying  g^ieral  law  ot  the  cotmtry  to  question  of  negligence  of 
fellow-servant 

Miscellaneous,^  Misdted  in  Murphy  t,  Wilmington,  6  Honst  188, 
22  Am.  St  B^  856l 

11  WalL  129-135,  20  L.  160,  WBSTBBN  TBANSPOBTATION  CO. 
v.  DOWNEB. 

Carriers.—  Plaintiff  makes  prima  fade  case  by  production  of  bill 
of  lading,  showing  receipt  of  goods  and  contract  f6r  transportation, 
and  by  provii^  arrival  (^  cargo  in  m^ed  condition,  p»  138, 


U  W«a  129-18S  Notes  oo  U.  8.  Bepoc$ft  «0 

01te4  aafl  mla  tolloweA  In  IMuid,  etc,  Co.  ▼.  IMfoA,  199  U.  t. 
K6, 85  Lb  271»  11 8.  Ct  654,  holding  damage  to  wliarf  by  eteamboat, 
on  calm  day,  In  smootb  water,  made  ont  iHlma  fade  caie;  nie 
Majestic  166  U.  8.  886,  41  ^  1043,  17  8.  Ot  602,  where  damage 
was  caused  to  Inggage  by  seawater  coming  through  damaged  port- 
hole; The  Garlotta,  9  Ben.  12,  F.  0.  2,418,  where  damage  was 
caused  by  rats  and  odor  of  petroleum;  The  Queen  of  the  Padflc,  75 
Fed.  78,  where  damage  to  merchandise  was  caused  by  seawater; 
Mitchell  ▼.  Carolina,  etc,  R.  R.  Co.,  124  N.  C.  244,  82  8.  B.  678, 
where  llye  stock  was  injured  In  transportation,  hdd,  that  railroad 
was  bound  to  show  due  care;  Insurance  Co.  y.  Lake  Brie,  etc,  B. 
R.  Co.,  152  Ind.  838,  58  N.  B.  888,  holding  defendant  again  slilfted 
burden  by  showing  loss  by  fire,  an  excepted  risk. 

OhlppiiLg. —  The  term  "  dangers  of  lake  naTlgatkm  **  Indudes  all 
ordinary  perils,  and  among  others  that  which  arises  firom  shallow- 
ness of  waters  at  entrance  of  harbors,  p.  183. 

Approved  and  relied  upon  in  Hostetter  y.  Park,  187  U.  8.  40,  84 
L.  572,  11  a  Ct  4,  afOrming  8.  C,  11  Fed.  188,  holding  loss,  caused 
by  hidden  object  below  surface  water  while  barge  was  making 
deviation  according  to  usage,  within  terms  of  definition;  The  Chasca, 
23  Fed.  160,  holding  severe  gale  true  cause  of  loss  and  within  ex- 
ception "perils  of  the  sea."  See  note,  41  Am.  Dec.  281,  defining 
"  perils  of  the  sea,"  and  note,  41  Am.  Dec  286,  as  to  injuries  re- 
sulting from  low  water  and  grounding. 

Criticised  in  The  Ocean  Wave,  8  Biss.  819,  F.  0.  10,416,  holding 
damage  to  barge  and  cargo  caused  by  striking  bar  due  to  want  of 
care. 

Carriers. —  If  danger  might  have  been  avoided,  lose  tfiould  be 
attributed  to  negligenoe  of  company  and  It  tfioold  be  held  liable 
notwithstanding  exception  in  bill  of  lading,  but  burden  to  establish 
such  negligence  is  upon  plaintiff,  p.  18SL 

This  rule  is  affirmed  and  applied  as  follows:  Liverpool,  etc, 
Co.  V.  Phenix  Ins.  Co.,  129  U.  8.  438,  82  L.  791,  9  a  Ct  471,  holding 
carrier  liable  for  loss  caused  by  stranding  of  ship  through  negli- 
gence of  officers;  Compania  La  Flecha  v.  Brauer,  168  tJ.  8.  120,  42 
L.  405,  18  S.  Ct  16,  holding  company  liable  for  negligence  in  throw- 
ing cattle  overboard  with  no  apparent  necessity  for  Jettison;  The 
Victory,  168  U.  8.  423,  42  L.  528,  18  8.  Ct  155,  holding  burden 
upon  insurance  company  to  show  negligence,  where  loss  by  collision 
was  excepted  tn  bill  of  lading;  The  Shand,  10  Ben.  811,  F«  C. 
12,702,  where  portion  of  damage  was  caused  by  poril  of  sea  and 
part  by  negligence  of  crew  in  operating  steam  pump;  The  81oga, 
10  Ben.  820,  F.  C.  12,956,  holding  vessel  might  have  prevented 
injury  to  cargo  by  proper  stowage,  etc.;  Wertheimer  v.  Pennsylvania 
R.  R.  Co.,  17  Blatchf.  422,  1  Fed.  284,  holding  defendant  not  liable 
for  loss  by  fire  which  was  the  act  of  a  mob;  The  8aratoga,  20  Fed. 
871,  holding  ship  liable  for  money  stolen  notwithstanding  exception 
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in  bm  0f  kidliig;  Tlie  Mdotj*  28  F^  07*  Mldinir  pvoof  Called  to 
show  Mfllgence  in  loss  caused  by  stranding;  The  New  Orleans,  26 
Fed.  4S»  h(^dlQg  bnrdoi  on  llbellant  to  pvore  that  loss  from  heat 
was  due  to  negligence;  The  Brentford  Cttty.  29  Fed.  877,  holding 
ship  nable  f6r  loss  of  cattle  caused  by  a  lurch  which  mi^t  have 
been  avoided;  Northwest,  ete.,  Ck>.  v.  Boston,  etc.,  Ins.  Ga,  41  Fed. 
787,  holding  insurance  comiMiny  bound  to  prove  tliat  stranding, 
being  a  peril  covered  by  policy,  was  due  to  negligence;  The  Guy 
a  Goes,  68  Fed.  828^  840,  holding  evidence  insufficient  to  show  that 
rust  on  iron  was  caused  by  improper  stowage;  The  G.  R.  Booth, 
64  Fed.  879,  holding  burden  on  libellant  to  prove  that  damage  by 
water  was  due  to  negligence;  The  Etona,  64  Fed.  882,  dismissing 
libel  for  want  of  evidence  of  negligence  where  damage  was  caused 
by  stranding;  The  Timor,  67  Fed.  857,  86  U.  S.  App.  278,  holding 
burden  on  libellant  where  loss  was  caused  by  vermin,  an  excepted 
risk;  Little  Bock,  etc,  B.  B.  Co.  v.  Talbot  &  Oo.,  89  Ark.  680,  and 
Insurance  Go.  v.  Lake  Brie,  etc,  B.  B.  Oo.,  162  Ind.  888,  68  N.  B. 
383,  both  heading  similarly  as  to  loss  by  fire;  Beid  v.  Bvansville, 
etc,  B.  B.  Oo.,  10  Ind.  App.  889,  68  Am.  8t  Bep.  893,  86  N.  B.  704, 
holding  railroad  not  liable  for  loss,  by  fire,  not  due  to  negligence; 
Louisville,  etc,  B.  B.  Oo.  v.  Manchester  BiiUs,  88  Tenn.  662,  14  S. 
W.  816,  and  Schaller  v.  Ohlcago,  etc.,  R.  B.  Oo.,  97  Wis.  89,  71  N. 
W.  1046,  both  holding  plaintiff  bound  to  prove  negligence  where 
defendant  showed  loss  by  fire,  provided  against  in  bin  of  lading; 
The  Henry  B.  Hyde,  90  Fed.  116,  61  U.  8.  App.  149,  excepting  loss  by 
breakage.  Oited  generally  in  The  Hadji,  18  Fed.  461.  Approved 
in  concurring  opinion  in  Union  Ins.  Oo.  v.  Sbaw,  2  Dill.  23,  F.  O. 
14,366,  holding  proof  insufficient  to  prove  that  fire  was  caused  by 
negligence  of  officers  of  vesseL 

Denied  in  Ohlcago,  etc,  B.  B.  Oo.  v.  Moss,  60  Miss.  1018,  46  Am. 
Bep.  429,  holding  burden  on  defendant  to  prove  excepted  risk  and 
also  absence  of  neglig^ioe.  Denied  in  dissenting  opinion,  collecting 
authorities,  in,  Lamb  v.  Oamden,  etc,  B.  B.  Oo.,  46  N.  Y.  287,  289, 
majority  holding  burden  upon  plaintiff  to  show  that  loss  by  fire  was 
due  to  negligence. 

Vegligenee. —  A  presumption  of  negligence  from  simple  occut^ 
rence  of  accident  seldom  arises,  except  where,  due  care  being  taken, 
no  Injury  ordinarily  ensues  in  similar  cases,  or  where  it  is  caused 
by  misnumagement  or  misconstruction  of  thing  over  which  defend- 
ant has  Immediate  control  and  for  which  he  is  responsible,  p.  184. 

Olted  and  rule  apinroved  and  followed  in  The  Shand,  10  Ben.  812, 
F.  €L  12,702,  holdtaig  ship  liable  for  damaged  goods  where  loss 
wan  caosed  by  tavlt  in  operating  pump;  Boee  v.  Stephens,  etc,  Oo., 
20  Blatcbt  412,  11  Fed.  489,  and  The  Sydney,  27  Fed.  128,  both 
holding  inference  justifiable  that  explosion  of  boiler  was  due  to 
want  of  care;  Bintoul  v.  The  New  York,  etc,  B.  B.  Ga,  21  BlatchT. 
443;  17  FM.  907t  holding  negligence  presumed  fioom  loss  by  fire 
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oansed  by  oolUiloa;  Tfeie  Jkdella,  1  Haslt.  606,  F.  0.-79,  kokUng  tug 
liable  for  damage  to  tow  la  ttttemptiog  to  vfind  the  latter;  The 
William  Branfoot,  48  ¥90.  916,  holding  ship  Hable  for  injury  to 
•terredore  occaaiotied  bj  faittag  stanchiOD;  The  B.  B.  Sttnpeon,  60 
Fed.  468,  28  U.  a  App.  265,  holding  prima  fade  case  against  tng, 
where  tow  was  grounded  In  Mobile  bay  while  in  its  charge;  Bir- 
mingham* etc,  R.  B.  Go.  y.  Hale,  80  Ala.  12,  24  Am.  St  Bep.  761, 
8  So.  14S,  holding  prima  tecie  case  eetabUahed  where  phiintifr  was 
Injured  in  getting  dfC  car,  being  thrown  by  sadden  starting  of  -car; 
Atchison,  etc.,  B.  R.  Oo.  y.  Swarts,  68  Kan.  248,  48  Pac.  956,  hold* 
ing  railroad  not  liable  for  Injnry  to  employee  caused  by  defectlye 
switch  track;  Hill  y.  Bcott,  38  Mo.  App.  374,  holding  inference 
properly  drawn  that  there  was  negligence  in  manner  of  hitching 
runaway  horse;  Foss  y.  Baker,  62  N.  H.  2^9,  holding  presumption  did 
not  arise  where  plaintiff  was  injured  while  woridng  in  wheelpit 
in  factory;  San  Antonio,  etc.,  R.  R.  Go.  y.  Robinson,  73  Tex.  285, 
11  &  W.  329,  holding  charge  erroneous  ttat  proof  of  derailment  of 
train  was  sufficient  proof  of  negligence  to  authorize  a  yerdlct; 
Washington  y.  Missouri,  etc.,  B.  B.  Co.,  90  Tex.  320,  88  S.  W.  766, 
holding  proper  question  for  jury  whether  separation  and  derailment 
of  train  was  due  to  negligence;  Kaples  y.  Orth,  61  Wis.  686,  21  N. 
W.  635,  holding  negligence  properly  inferred  where  plaintiff  was 
injured  by  cake  of  ice  falling  from  hands  of  one  haying  full  con- 
trol of  it  Approyed  in  The  B.  B.  Saunders,  23  Blatchf.  384,  25  Fed. 
729,  holding  rule  did  not  apply  where  facts  did  not  indicate  which 
of  two  boats  was  at  fault;  Norfolk,  etc.,  R.  B.  Co.  y.  Marshall,  90 
Va.  837,  20  S.  B.  824,  where  it  was  conceded  that  wreck  was  caused 
by  act  of  Qod,  and  company  held  not  liaMe.  Qted,  arguendo,  in 
Chicago,  etc.,  B.  B.  Co.  y.  Bood,  163  lU.  483,  64  Am.  St  Bep.  480, 
46  N.  B.  240,  holding  presumption  did  not  arise  where  passenger  on 
street  car  was  injured  by  passing  wagon.  See  note,  62  Am.  Dec. 
680,  681;  elaborate  note,  20  Am.  St  Bep.  490. 

Bxplained  in  Sprague  y.  Southern  B.  B.  Co.,  92  Fed.  62,  68  U.  S. 
App.  716,  holding  Question  whether  plaintilf  was  Injured  through 
negligence  in  management  of  train  should  haye  been  submitted 
to  Jury, 

U  Wall.  136-139,  20  L.  101,  AMY  y.  SUPBBVISOBS. 

UfandaTnttH.'—  Federal  court  may  resort  to  mandamus  to  compel 
State  officer  to  satisfy  its  Judgment,  and  State  court  Is  powerless 
to  preyent  its  execution,  p.  137. 

Olted  and  appBed  in  United  States  y.  JefTerson  County,  1  Mc 
Orary,  869^  6  Dill.  323,  F.  C.  15,472,  holding  county  bound  to  leyy 
a  tax  to  pay  principal  and  interest  on  bonds;  Prugh  y.  Portsmouth, 
etc..  Bank,  48  Neb.  418,  67  N.  W.  811,  holding  State  court  could 
not  enjoin  marshal  from  proceeding  with  execution.  Approted  in 
TalcoCt  T«  l^ine  Oroye»  1  Flippy  188,  F.  a  18,786. 
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GsfeuAfM- Neither  V&HeMjkov  State  ^ddits  can  fmpkde' taty^ 
tUn  tte  ottiermay  take  iHtHlii  th^  limits. ef  itH  ^orisdletldik  tbr  4to 
satwactlon  ^  Its  Jtidgmenta  or  decrees,  p.  18& 

Cited  and  doctrine  affirmed  In  Central  Nat  Bank  t.  Steirens,  169 
U.  a  465,  42  L.  819,  18  S.  Ct.  415,  holding  judgments  of  State 
courts  erroneous  so  far  as  they  aflfected  rights  of  parties  adjudged 
In  Federal  court;  Central  Nat  Bank  v.  Hazard,  49  Fed.  295,  holding 
State  court  could  not  enjoin  sale  under  control  of  Federal  court; 
Adams  r.  Mercantile  Trust  Co.,  66  Fed.  iB20,  30  tJ.  S.  App.  204,  hold- 
ing State  court  entitled  to  possession  of  property  for  further  exer- 
cise of  its  jurisdiction;  Sinton  y.  The  B.  B.  Roberts,  46  Ind.  479, 
holding  admiralty  Jurisdiction  did  not  extend  to  cases  where  liens 
were  claimed  by  builders  of  vesseL 

Oonrts. —  Where  either  Federal  or  State  court  is  In  p4>s8ession  of 
res  sought  to  be  reached,  process  of  other  oourt  -must  pause  until 
that  possession  has  terminated,  p.  138. 

Cited  in  Central  Nat  Bank  v.  Hazard,  49  Fed.  295,  holding  Fed- 
eral court  had  exolnsiye  cofitrol  of  property  ordered  sold;  Dunban» 
T.  Dunham,  162  IlL  614,  44  N.  E.  849,  35  L.  R.  A.  80,  holding  decree 
of  dlYorce,  obtained  while  similar  suit  was  pending  in  another 
State,  void. 

Distinguished  in  Thomas  y.  Mahone,  9  Busl^  121,  holding  that  i^ 
Federal  military  encampment  did  not  interfere  with  constructiye 
possession  of  State  court;  Baker  y.  Daily,  6  Neb.  471,  holding  that 
marshal  waiyed  his  right  to  possession  by  failure  to  plead  his 
authority. 

Statutes. —  Repeal  of  a  statute  does  not  affect  a  pre-existing  com- 
mon-law liability  coyering  same  ground,  p.  138. 

Officers. —  Where  law  requires  absolutely  a  ministerial  adt  to  be 
done  by  public  officer,  and  he  neglects  or  refuses  to  do  such  act  he 
may  be  compelled  to  respond  in  damages  to  extent  of  injury  arising 
from  his  conduct  P- 138. 

Cited  and  adopted  as  authority  in  People  y*  Smith,  128  CaL  74^ 
65  Pac  767,  holding  sureties  of  assessor  liable  for  failure  of  latter 
to  collect  certain  taxes;  Raynsford  y.  Phelps,  43  Mieh.  845,  38  Am. 
Rep.  190,  5  N.  W.  403,  holding  tax  collector  liable  for  injury  result- 
ing from  false  return;  Knox  Co.  y.  Hnnolt  HO  Mo.  75, 19  S.  W.  630, 
holding  connty  judges  liable  for  misapplication  of  school  funds  to 
other  county  purposes;  Merritt  y.  McNally,  14.  Mont  238»  36  Pac.  46, 
holding  building  inspector  responsible  for  injuries  resulting  froA 
neglect  of  dnty.;  Mock  %  Santa  Bosa,  126  CaL  344»  58  Pac.  830,  hold- 
ing judgment  against  official  for  wrongful  act,  1;K>und  him  person- 
ally. Apparoyed  in  St  Joseph  School  Board  y.  Hull,  72  Mo.  App. 
407,  holding  county  treasurer  djschairged  where  his  tender  of  a  ce2> 
tain  amoni^  was  accepted,   0|t^  wit)um^  paxUc^taf  ^Jf^Q9iUou,  in 
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Talcott  y.  Pine  lore,  1  VUps^  IBlt  F.  O.  18,786,  amikipfll  bond 
ease;  National,  etc,  Oo.  t.  Leland,  94  Fed.  600,  Inrc^Tlng  corpoeate 
dlrectora*  liability;  Loulsrllle,  etc,  B.  B.  Oa  t.  Tennessee,  8  Hsisk. 
788.  See  Tatoable  note,  70  Am.  Dec.  478,  476,  and  note,  00  Am. 
Dec  780,  781. 

Distingnlslied  in  Stephenson  v.  Monmouth,  etc,  Co.,  84  Fed.  115, 
54  U.  S.  App.  504,  holding  city  council  not  liable  for  mistake  in 
taking  bond  not  made  as  required  by  statute;  Muscatine,  etc,  R.  B. 
Ck>.  T.  Horton,  88  Iowa,  47,  holding  county  trustees,  acting  in  quasl- 
Jndidal  capacity,  not  liable  for  erroneous  interpretation  of  law. 

Officers. —  A  mistake  as  to  his  duty  and  honest  intentions  will  not 
excuse  public  officer,  p.  188. 

Followed  in  Beardslee  t.  Dolge,  148  N.  Y.  166,  42  Am.  St  Rep. 
710,  88  N.  B.  207,  action  against  highway  commissioner  for  fiOse 
return  to  a  wilt  of  ctftlorarL  Olted  approyingly  in  note^  00  Am. 
Dec  780. 

U  WalL  180,  note,  20  L.  102,  FARB  r.  THOBiPSON. 
Affirming  Amy  t.  Supervisors,  supra. 

11  Wan.  180-164,  20  L.  102,  SMITH  v.  SAO  OOUNTT. 

Appeal  and  error. —  Where  lower  court,  without  jury,  made 
special  findings  of  fact  on  which  it  held  law  to  be  for  defendant, 
the  question  on  appeal  is  whether  judgment  is  justified  by  facts 
found,  p.  146. 

Approved  in  Press  t.  Davis,  54  Fed.  268,  0  U.  S.  App.  546,  affirm- 
ing judgment  of  lower  court  where  proper  objection  to  judgment 
was  not  made. 

Bills  and  notes. —  Circumstances,  such  as  fraud  or  illegality,  may 
be  shown  in  connection  with  origin  of  negotiable  paper  which  will 
devolve  upon  holder  burden  of  showing  that  he  gave  value  for 
it  before  maturity,  p.  147. 

Oited  as  authority  and  rule  applied  in  Stewart  v.  Lansing,  104 
U.  S.  510,  26  L.  868,  and  Lansing  v.  Lytle,  88  Fed.  207,  where 
holder  of  illegal  bonds  was  held  to  have  Insufficient  evidence  to 
prove  consideration;  King  v.  Doane,  139  U.  S.  178,  85  L.  87,  11  S. 
Ct  467,  holding  bona  fide  holder  for  value  entitled  to  recover  on 
note  originally  obtained  by  fraud;  Bailey  v.  Lansing,  18  Blatchf. 
427,  F.  0.  788,  where  plaintiff  failed  to  show  how  he  acquired  title 
to  coupons  illegally  Issued;  National  Bzch.  Bank  v.  White,  80  Fed.' 
415,  where  proof  was  uncontradicted  that  plaintiff  was  bona  fide" 
holder  for  value  of  securities  fraudulently  negotiated;  Simmons  v. 
Taylor,  88  Fed.  686,  holding  certain  holders  of  bonds,  purchased 
after  maturity,  entitled  to  recover,  others  not;  Louisville,  etc,  B. 
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B.  Obk  T.  OBtob  •!&>  Co.,  5t  BM.  44,  holdings  in  a«tloii  to  ean^ 
bofidt  for  megBHQ^,  InaiHeii  is  on  defendant  to  Aow  that  he  is 
bona  fide  holder  for  ralne;  LodlsTllle  Trust  Co.  t.  Lootsrlile,  etc, 
a.  &  GOh  76  Fed.  468,  43  U.  S.  App.  650,  holding  transferee  of  bonds 
boQDd  to  show  want  of  notice  and  good  faith  as  to  defect  in  guar- 
anty of  bondd;  Woodward  t.  Rogers,  31  Iowa,  843,  and  Carrier  v. 
Cameron,  81  Mich.  879,  18  Am.  Bep.  107,  holding  error  to  ezdnde 
evidence  offered  by  defendant  to  establish  fraud  by  payee;  Rock 
Island,  etc..  Bank  t.  Nelson,  41  Iowa,  565,  holding  Indorser  of  note 
given  for  intoxicating  liquors  in  violation  of  law,  compeUed  to  show 
tiiat  be  was  bona  fide  purcliaser  for  value;  Light  t.  West,  42  Iowa, 
141,  bidding  assignee  of  tax  certificate  tainted  with  fraud  bound  to 
show  good  fUth;  tTnlon,  etc.,  Bank  v.  Barber,  66  Iowa,  662,  9  N.  W. 
882,  applying  rule  where  note  was  wrongfully  indorsed  and  de- 
Urered;  Hamilton  v«  Marks,  63  Mo.  179,  holding  instruction  embody- 
ing above  rule  correct;  Cannon  v.  Moore,  17  Mo.  App.  102,  holding 
there  was  suflldent  evidence  of  conslderatiop  by  holder  to  warrant 
jury's  verdict;  Thamling  v.  Duffey,  14  Mont  576,  48  Am.  St  Rep. 
668,  87  Pac  866,  holding  plaintiff  should  plead  bona  fides  where 
defendant  set  up  plea  of  fraud  in  the  inception  of  note;  Vos- 
burgh  V.  Diefendorf,  119  N.  Y.  866,  16  Am.  St  Rep.  840,  23  N.  E. 
802,  holding  bona  fides  of  holder  should  have  been  proved  and 
question  left  to  jury;  Rische  v.  Planters'  Nat  Bank,  84  Tex.  420,  19 
8.  W.  811,  holding  exceptions  to  answer,  setting  up  fraud  in  in- 
ception of  noie,  Improperly  sustained;  Jamison  v.  Independent 
School  DM.,  80  Fed.  889,  applying  rule  to  transferee  of  school 
bonds.  Cited  approvingly  in  Dallas  County  v.  MacKenzie,  94  U.  S. 
688;  24  L.  188,  holding  plaintiff  erred  in  demurring  to  answer  deny- 
ing that  county  ever  exercised  its  power  to  issue  bonds;  Gutwillig 
V.  Stumes,  47  Wis.  483,  2  N.  W.  778,  holding  that  agreement  to  com- 
promise between  original  parties  without  disclosing  fact  of  negotia- 
tion of  note  was  not  such  fraud  as  to  cast  burden  upon  innocent 
purchaser.  Cited,  arguendo,  in  Collins  v.  Gilbert,  94  U.  S.  769,  24 
Ifc  17%  applj^  presumption  that  bona  fide  holder  of  note  became 
tbfl  hoMsr  ^  It  tor  valoe.  Approved  vrlthout  applying  rule  in  Alle- 
Blie  Ins.  Co»  T.  McLeod,  4  Mo.  App.  440,  holding  Indorsee 
note  for  prior  indebtedness  and  promise  to  forbear  a  pur- 
tar  value;  Turley  v.  Bartlett  10  Heisk.  226,  holding  question 
Qt  frmiid  In  procurement  of  note  open  as  between  payor  and  payees; 
Supervisors  v.  Randolph,  89  Ya.  620,  16  S.  B.  724,  holding  raibx)ad 
bonds  valid  and  particularly  In  hands  of  bona  fide  purchaser.  See 
86  Am.  Dec.  686,  note;  also  exhaustive  note,  11  Am.  St  Rep.  824. 

DlstlngolShed  in  Pana  v.  Bowler,  107  U.  S.  642,  27  L.  429,  2  8.  Ct 
TUK,  collectfiig  atitiiortties,  and  holding  InegolarHy  la  eleetion  not 
such  aa  fflegalfty  as  to  east  borden  of  proving  eonstderatlon  upon 
bolder  of  coupons;  Bahm  v.  King,  etc,  Mfy.,  16  Kan.  688,  hold- 
ing rule  did  not  apply  to  notet  not  fraudulently  Issued  though 
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Fed.  im^  17  U.  &  Aro^  1,  tK^  U  B.  JL  66T,  Bijarlti  boldtac  U 
thxviigb  fiftnd  of  tti  pioMent  M  not  iMoone  pqkImmi  t 

Bonds.— A  finding  that  one  became  holto  by  ttaoitf 
matiiritj,  does  not  Imply  tint  lie  vaa  pucihaaer  (or  itint 

Approved  In  United  Water,  etCn  Go.  t.  Farmeit,  etc^  0 
App«  240»  03  Pftc  517,  holding,  under  drcnmstalicea  of 
transfer  of  bondi  without  agreement  iraa  not  t  nilift 
men! 

Bonds.— Plfllntifl;  bolder  of  eooati  bonda  toiA&  \ 
fflegally  signed  and  iMoed  wtliKmt  conilAeiilUn,  Is 
titled  to  reeoTsr  agalnit  comity  tbas  orlgUial  baiito> 
of  conslderstlon,  p.  USi 

Bonds.—  Coupons  attached  as  Intereat  ^inunniika  ^ft  ^ 
are  negotiable  Instromenta,  subject  to  same  nAes 
per  GliflTord,  J^  dissenting,  p.  1^. 

ApproTed  in  Isdiana»  etc,  B.  E.  Oo.  t.  Bpragu 
26  L.  657,  holding  tliat  past^ne  unpaid  coTipon  di« 
dishonored  paper;  McKim  y.  King,  68  Hd.  IM, 
holding  transferee  of  conpons  deUTeced  after  \ 
qnire  no  better  title  than  transferrer.  Cited  Vn  n 
627. 

Bills  and  notes.— PossessUm  of  Mi  Is  DdnM 
owner  came  hy  It  honestly,  pev  CUftoidt  I^  d! 

Cited  in  80  Am.  Bee.  68,  note. 

Bills  and  notes.—  If  holder  of  note  proTe 
dace  the  note,  It  goes  to  Jury  clothed  wU&i 
holder  for  Tslne  without  notice  ot  anythli 
per  OliCTord,  J.,  dissenting,  p.  156. 

Cited  In  brief  note  In  68  Am.  I>eQ.  7TO* 

Hnnicipal  bonds. —  Wben  corporatloii  ^ 
tiable  securities,  a  bona  fide  bolder  baB  \ 
were  issned  under  requisite  antboxlty, 
peached  in  his  bands  tor  suiy  tnHrmitj, 
p.  166. 

Questioned  in  Green  ▼.  I>yersb\irc  7. 
Ing  power  of  municipal  eorporatioii  tx 
imply  power  to  pay  tox  it  In  iieBotla\>l 
not  protected. 

Bills  and  notssi.  l^tmaaaalosa  te  i 
other  #?idenCe  Is  givptf  ooed  dy  ctHBtKtwf 
p.  168. 

Cited  In  note  In  OO'  ▲hl.  I>ee. 
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II  Wan.  184-171.  20  L.  127,  XGOD  aiPFHIBH 

Infraatloiiftl  la^.-^  A  foreign  sorerel^,  wlio^  ha«  demand  ot 
chrfl  nature  against  any  person  in  United  States,  may  prosecute  It 
In  courts  of  the  !att»,  p.  167. 

Cited  in  Wisconsin  ▼.  Pelican  Ins.  Co.,  127  U.  S.  290,  32  L.  24a. 
8  8.  Ct  1374,  holding  Supreme  Court  could  not  entertain  original 
action  by  State  against  corporation  of  another  State  to  enforce 
penal  liability. 

Abfttanmnt  and  swvi^aL—Tbe  reigning  aoveireigii  of  France  is 
bnt  the  agent  of  tiie  natloDal  aovetelg&ty,  and  his  'successor  is 
competent  to  carry  on  suit  already  commenced  in  our  oovrts,  p.  108. 

Cited  in  Comanche  Oovmty  r.  Lertrls,  188  TT.  S.  IM,  88  L.  607,  10 
8.  Ct  289,  holding  county  liable  for  debts  contracted  under  a  pre- 
yions  and  entir^y  different  organisation. 

Zntomational  lav.—  A  deed  to,  or  treaty  with,  a  sovereign  inures 
to  bis  snccessor  in  the  government  of  the  country,  p.  168. 

Courts.— Substitution  of  names  is  a  formal  matter  and  can  be 
made  by  the  court  under  its  power  to  regulate  forms  of  proceed- 
ing, p.  168. 

Followed  in  Devereaux  v.  BrownsTUleir  29  Fed.  350,  imldlng  su|^ 
gestlon  of  foct  of  change  of  name  In  town  sniDclMit  to  meet  re- 
quirements of  procedure^ 

Abatement  and  revivaL— If  injustice  should  result  from  con- 
tinuance of  proceedings  after  death  of  sovereign,  court  may  take 
such  order  as  exigency  may  require,  p.  169. 

Collision.—  It  is  not  general  practice  of  Supreme  Court  to  scrutinise 
rery  carefully  the  weight  of  evid«ico  in  cases  of  coUlalon,  where 
.t  is  substantially  conflicting,  pw  109. 

Collision.—  A  dtstanco  of  280  yards  is  a  good  and  sufficient  berth 
for  a  vessel  In  tho  harbor  of  Son  Francisco,  p.  170. 

Cited  in  The  Mary  Fraser,  26  Fed.  873,  holding  that  vessel  anchor- 
ing 800  yards  from  anoth^  in  New  Tork  harbor  not  guilty  of 
taking  foul  berth. 

Collision.— Wh^ie  two  Tessela  at  anchor  cOllfde,  and  one  is  at 
fault  for  want  of  suffioient  an<AorB,  and  the  oth^  for  ^^ant  of 
proper  watch,  damages  should  be  eqnaUy  divided,  p.  ITL 

Cited  as  preiwfling  anthortty  and  followed  In  The  North  Star, 
100  U.  &  2%  27  L.  98,  1  8.  Ct  46,  where  entire  loss  occurring  by 
fault  ^f  bothr  partios  in  collision  was  divided;  The  Max  Morris,  137 
U.  a  0«  84  Lb  887,  11  8.  Ct  81,  applying  rule  where  passenger  on 
vessel  wa»  Injnsed  partly  through  negligence  of  officers  and  partly 
throoi^  ^lo  #wii;  The  Nenus,  88  FM.  468;  where  both  vessels  were 
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found  at  fonlt  for  confusing  wblstles,  etc^  and  loss  divided;  The 
Ogemaw,  82  Fed.  825,  holding  both  yessels  at  fanlt  in  collision 
between  a  tow  and  yessel  at  anchor;  The  Aneriy,  68  Fed.  705, 
dividing  loss  between  two  barges  and  a  ship,  held  negligent  for 
not  letting  both  anchors  go.  Gited  approvingly  in  The  Clara,  102 
U.  S.  203,  26  U  146,  affirming  S.  a,*  13  Blatchf.  611,  F.  C.  2,787. 
dismissing  libel  brought  by  owners  of  vessel,  where  failure  to  keep 
watch  on  latter  was  cause  of  collision;  The  Oliver,  22  Fed.  851, 
holding  similarly  where  vessel  was  sunk  by  reason  of  its  failure 
to  have  either  lights  w  watch;  The  Brastos  Coming,  25  Fed.  574, 
holding  colUsion  due  solely  to  want  of  proper  light  on  anchored 
vessel  See  note  on  this  sobject  in  46  Am.  Dee.  63,  and  also  as  to 
duty  to  ke^  anchor  watch  in  note  in  76  Am.  Dec.  606. 

11  WaU.  172-178,  20  L.  178,  COAL  CO.  v.  BLATCHFOBD. 

Qourts.— Jurisdiction  of  Circuit  Court  cannot  be  entertained,  un- 
less each  of  several  plaintiffs  is  competent  to  sue,  and  each  of  sev* 
eral  defendants  liable  to  be  sued,  under  requirements  of  eleventh 
section  of  Judiciary  act  of  1788,  pp.  174,  176. 

This  rule  of  decision  has  been  widely  affirmed,  and  is  applied  and 
cited  as  follows:  Case  of  the  Sewing-Machine  Cos.,  18  WalL  575, 
21  L.  818,  12  Am.  Bep.  646^  and  n.,  denying  Jurisdiction  where  one 
defendant  corporation  and  plaintiff  were  residents  of  same  State; 
Gardner  v.  Brown,  21  Wall.  41,  22  L.  527,  holding  similariy  in  action 
to  foreclose,  where  defendant  trustee  and  plaintiff  were  residents 
of  same  State;  Peninsular,  etc.,  Co.  v.  Stone,  121  U.  S.  638,  80  L. 
1020,  7  8.  Ct  1011,  dismissing  bill  where  citizens  of  Ohio  were 
parties  on  both  sides  of  controversy;  Smith  v.  Lyon,  188  U.  S.  818, 
83  L.  686,  10  8.  Ct  804,  denying  Jurisdiction  where  two  plaintiffs 
and  defendant  were  residents  of  three  different  States;  Hanrick  v. 
Hanrick,  158  U.  S.  185,  88  L.  686,  14  S.  Ct  836,  and  Patterson  v. 
Chapman,  18  Blatchf.  887,  F.  C.  ll,04j^  where  one  defendant  and 
plaintiffs  were  residents  of  same  State;  Bybee  v.  Hawkett,  6  Sawy. 
588,  5  Fed.  6,  holding,  under  act  of  1875,  cause  removable  where 
controversies  in  suit  were  all  between  citizens  of  different  States; 
Case  V.  Douglas,  1  DiU.  300,  F.  C.  2,481,  denying  Jurisdiction,  whero 
petition  failed  to  show  that  all  the  plaintiffs  having  Joint  interest 
were  residents  of  same  State;  Brigham  v.  Luddlngton,  12  Blatchf. 
241,  F.  C  1374,  holding.  If  party  defendant  were  brought  in,  Jurts- 
dictton  would  be  defeated  for  want  of  diverse  citizenship;  Saginaw, 
etc.,  Ca  V.  Saginaw,  28  Fed.  681,  holding  Jurisdiction  could  not  be 
acquired  where  plaintiff  and  principal  defendant  weie  residents 
of  same  State;  Qann  v.  Northeastern  B.  B.  Co.,  67  Fed.  4S0,  i^ere 
plaintiffs  Jointly  Interested  were  not  all  citizens  of  same  State;  Tug 
River,  etc.,  Co.  ▼.  Brigel,  67  Fed.  628,  81  0.  S.  Anp.  666,  denying 
Jurisdiction,  where  plaintiff  and  some  defendants  w«re  vesMents 
of  same  StatSi  and  residence  of  some  parties  unknown;  Bxcelsior, 
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etc,  Co.  T.  Brown,  74  Fed.  824,  42  IJ.  8.  Aro.  65,  folding  parties 
plaintiff  not  entitled  to  sue  In  Federal  court  under  acts  of  1887  a|id 
1888;  New  Orleans,  etc.,  Ck>.  ▼.  Recorder,  etc.,  27  La.  Ann.  292, 
where  parties  plaintiff  and  defendants  were  citizens  of  Louisiana; 
Robb  T,  Parker,  8  S.  0.  89,  denying  Jurisdiction  wbere  citizen  of 
New  York  sued  citizen  of  Michigan  in  Federal  court  of  South 
Carolina. 

Distinguished  In  Fisk  y.  Henarie,  13  Sawy.  44,  82  Fed.  422,  hold- 
ing, under  act  of  1887,  case  removable  where  a  "controv^sy" 
inyolved  In  suit  was  between  parties  of  diverse  citizenship,  with- 
out regard  to  other  parties;  Removal  Oases.  100  IJ.  S.  469,  25  L. 
598,  holding  case  removable  where  only  controversy  was  between 
citizens  of  different  States,  without  reference  to  form  of  pleadings; 
Sands  V.  Smith,  1  DHL  293,  F.  O.  12,305,  sustaining  Jurisdiction, 
under  acts  of  1839, 1866  and  1867,  although  defendants  were  citizens 
of  different  States;  Froment  v.  Duclos,  30  Fed.  385,  holding  Juris- 
diction of  Federal  courts  over  consuls  and  vice-consuls  exclusive. 
Limited  In  Pond  v.  Vermont,  etc,  R.  R.  Oo.,  12  Blatchf,  290,  F.  C. 
11,265.  holding  that  rule' does  not  prevent  citizen  of  third  State  from 
appearing  voluntarily  as  party  defendant 

Courts.--  Executors  and  trustees  come  within  rule  as  to  dear  aver- 
ment of  the  Jurisdictional  diversity  of  ettlsenahlp'ln  the  Federal 
courts,  and  jurisdiction  Is  not  defeated  by  the  Hact  that  the  parties 
whom  they  represent  may  be  disqualified,  p.  17&. 

Rule  approved  and  cited  as  follows:  Rice  v.  Houston,  18  Wall. 
67,  20  L.  484,  holding  administrator  changing  his  residence  to  State 
other  than  that  Gt  defendant  entitle  to  sue  in  Feileral  court;  Knapp 
V.  Rallroad<k>.,  20  WalL  123, 124,  22  L.  831,  determining  Jurisdiction 
by  resid^ice  of  trustees  of  mortgage  bonds  and  not  by  residence 
of  bondholders;  Gardner  v.  Brown,  21  Wall.  41,  22  L.  627,  Donohoe 
V.  Mariposa,  etc,  Ca,  5  Sawy.  167,  F.  a  8,969,  and  Teal  v.  Walker, 
23  Fed.  Cas.  822,  all  denying  Jurisdiction  where  a  defendant  trustee 
and  plaintiff  were  residents  of  same  State;  Thayer  v.  Life  Assn., 
112  U.  S.  720,  28  L.  866,  5  S.  Ot  357,  and  Mitehdl  v.  Tlllotson,  11 
Hiss.  827,  12  Fed.  738,  both  holding  similarly  where  trustee  was 
indispensable  party;  New  Orleana  v.  Gaines,  188  U.  S,  607,  34  L. 
1106,  11  S.  Ot  431,  holding  subrogated  creditor  entitle  to  stand 
upon  his  own  citizenship  in  determining  Jurisdiction;  Weed,  etc., 
Co.  V.  Wicks,  8  DHL  266,  F.  0.  17,348,  upholding  JurlscUction  in 
action  brought  by  "  real  party  in  interest; "  Farlow  v.  Lea,  8  Fed. 
Cas.  1018,  holding  receiver  of  Ohio  corporation,  resident  of  Bdassa- 
chusetts,  could  sue  citizen  of  Ohio  in  Circuit  Court;  Graham  v. 
Boston,  14  Fed.  763,  applying  rule  where  shareholder  brought  solt 
In  behalf  of  himself  find  other  shareholders;  In  re  ICOlean,  26  Fed. 
50,  testing  Jurisdiction  by  .citizenship  of  guardian;  Harper  r:  Nor- 
folk, etc.,  R.  R.  Go.,  36  Fed.  104,  and  Gors  Admr.  v.  Norfolk,  etc.. 
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R.  R.  Co.,  36  Fed.  801,  botb  sastaining  JntlsAlctlOTi  it\i«t< 

istrator  and  defendant  were  citizens  ot  diSeient  St&tes; 

Sewell,  66  Fed.  131,  holding  that  InsoWenc?  dlK\i^« 

through  trustee  upon  all  beneficiaries;  Bangs  y.  Loyerldt 

965,  and  Miller  ▼.  Sunde,  1  N.  Dak.  4,  44  K.  ^.  302,  b( 

citizenship  of  administrator  test  of  jurisdiction;  BMpp  ' 

62  Fed.  6,  22  U.  S.  App.  880,  and  Ylmont  7.  Giilcago,  et 

Iowa,  517,  17  N.  W.  83,  64  Iowa,  524,  21  H.  ^.  \%  > 

where  trustee  was  disqualified,  non-resident  \)enefici8 

confer  Federal  Jurisdiction;  Pennington  7.  Smll\i>  1^ 

U.  8.  App.  409,  detennlnlng  Jurisdiction  by  citizen 

mentary  trustee;  Seccomb  t.  Wurster,  83  Fed.  86( 

payer  suing  by  virtue  of  New  York  statute,  and  1 

citizenship,  entitled  to  sue  in  Federal  court;  Eobli 

etc.,  Ck)..  112  N.  T.  821,  19  N.  B.  625.  2  L.  T3t.  X.  < 

resident  appointed  administrator  does  not  \>ecome ' 

dent  of  place  where  appointed;  Popp  \  CliidTii 

Fed.  467,  upholding  foreign  administratoT'i^  auVt 

testator,  notwithstanding  beneficiaries*  dLsabiUt 

but  without  application,  in  McDonald  v.  SeU| 

holding  bill  ancillary  and  citiaenshlp  ot  pattiea 

son  y.  Van  Oleave,  129  Ind.  220, 26 1).  1&.  000, 11 

holding,  where  trustee  is  in  court,  decree  bVn< 

trust  property.   Cited  generally  in  Jonea  v.  lA 

2  So.  471. 

Distinguished  in  I>odd  y.  GbiseUn,  27  FeO. 
of  minor  and  not  of  guardian  detenninea  j 
Atlantic,  etc.,  B.  R.  Ck>.,  58  Fed.  38,  holding 
is  himself  complainant.  Jurisdiction  \a  nc 
of  trustee. 

Oourta.— Where  law  compela  use  ot  tn 
has  not  any  interest  tn  auit;  the  'FeAeond 
dictional  purpooes,  only  ttooae  as  paxtLei 
l)efore  them  exists,  p.  1T7. 

Cited  and  followed  in  State  of  Floxid! 
23  L.  297,  holding  snlt  by  pnbUc  tras 
State,  glylng  Jurisdiction  to  "Federal 
Skinner,  101  U.  8.  089,  25  Tm.  t)Q8,  \i< 
court  not  defeated  t>ecaTi8e  execaloi 
to  perform  ministerial  act;  "Patterac 
marshal  was  mere  nominal  party. 
May  y.  8t  John,  88  9ed.  TTl,  ^wben 
were  held  mere  nominal   partlea. 

Distlngniahed  In  Me^w  Orleans  v.    ! 
11  8.  Ot  4S1,  holAngr  erobro^ate^      i 
titled  to  stand  npon    bis    o^vm    d 
Shlpp  y.  WUliams,  e2  Fed.  6»  22  ' 
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a  nominal  party,  and  hit  dtiientiiim  therefora,   material  as  to 
Jurisdiction, 

Covirts.— Snlt  by  tmstees,  one  being  resident  of  State  different 
from«  and  the  other  of  same  State  with,  defendant,  cannot  be  susr 
talned  In  Federal  court,  p.  170. 

Pleading.—  Where  defect  In  jurisdiction  on  account  of  dtisenship 
of  parties  is  apparent  from  averments  In  blU,  It  may. be  reached 
by  demurrer  or  motion  at  any  stage  In  proceedings,  p.  17S. 

Approved  and  applied  In  Southern  Pac  Co.  v.  Denton,*  146  U.  S. 
200,  36  li.  944,  13  S.  Ct  46,  where  want  of  Jurisdiction  was  ap- 
parent on  face  of  petition;  Meyer  v.  Herrera,  41  Fed.  66,  holding 
defect  In  jurisdiction  properly  reached  by  demurrer;  Laak^  t.  New- 
town Mining  Ck>.,  50  Fed.  636,  sustaining  demurrer,  where  aver* 
ments  of  complaint  failed  to  show  Jurisdiction;  Municipal  Qiv«  Co. 
V.  Qardiner,  62  Fed.  956,  dismissing  bill  on  demurrer. 

Pleading.^  Plea  of  abatememt  is  required  only  where  dtisenship 
averred  is  such  as  to  support  jurisdiction,  and  defendant  desires  to 
controvert  it,  p.  178. 

Cited  and  affirmed  in  Sharon  ▼.  HIU,  10  Sawy.  66S,  26  Fed.  7:t3. 
holding  question  of  dtizenship  of  parties  conclusively  determined 
on  plea  In  abatement;  Pond  v.  Vermont,  etc.,  R.  B.  Ca,  12  Blatdiif. 
297,  F.  0.  11,266,  holding  it  too  late  to  interpose  plea  after  answer 
on  the  merits;  Oager  v.  Harrison,  9  Fed.  Caf.  1031,  holding  den%l 
of  citizenship  of  parties  could  not  be  pleaded  with  the  merits.  A  im- 
proved also  in  Ftsk  v.  Henarie,  13  Sawy.  43,  32  Fed.  421,  holding 
suffldency  of  affidavit  required  in  removal  of  cause  to  Federal 
court  not  open  to  question. 

Distinguished  in  Cumow  v.  Phoenix  Ins.  Co.,  44  Fed.  305^  hokUng 
motion  to  remand,  supported  by  petition  denying  diverse  dtizen- 
ship, suffident  trav^se  of  petition  to  remove. 

Pleading.— Question  of  suffident  Jurisdictional  cltlaenahlp  con- 
stitutes no  part  of  the  issue  upon  the  merits,  p.  178. 

Cited  as  authority  in  Consolidated,  etc.,  Co.  v.  Champkm,  etc., 
Co^  62  Fed.  949,  holding  that  question  of  valoe,  so  flar  as  fixing 
jurisdiction,  constituted  no  part  of  Issue  upon  merlta. 

U  WalL  17S-184,  20  L.  181,  UNITBD  STATBS  v.  O'KBBFSL 

Action.— All  governments  possess  Immanlty  from  suit,  and  It  is 
only  In  spirit  of  liberality,  and  to  promote  ends  of  justice,  that 
tbey  ever  allow  themselves  to  be  brought  into  court,  p.  182. 

Approved  in  dissenting  opinion  in  United  States  v.  Lee,  106  tT.  S. 
227,  27  L.  184,  1  8.  Ot  266,  majority  holding  that  suit  could  be 
maintained  against  persons  heading  property  as  officers  of  the 
United  SUIoa. 


U  WalL  186-198  Notes  on  U.  &  Beports.  ^22 

Jbotio]i*«-Altboi]^  In  EngUmd  mandatory  procoss  cannot  tetae 
against  sorerelgn,  the  law  allows  subject,  by  petition,  to  Inform 
king  of  nature  of  grievance,  and  relief  Is  granted  as  of  course,  ex- 
cept !n  extraordinary  cases;  the  privilege  Is  available  to  dtlsena  of 
United  States,  pp.  183,  184. 

Cited,  arguendo,  in  United  States  ▼.  Lee,  106  U.  &  205,  27  L. 
176, 188, 1  S.  Ot  248,  276,  holding  action  could  be  maintained  against 
parties  holding  property  as  officers  and  agents  of  United  States; 
The  Fidelity,  16  Blatchf.  674,  P.  0.  4,758,  holding  vessel  belonging 
to  mnnidpality  of  New  York  could  not  be  seised. 

Oovrts.-*  Congress  Intended  to  confer  on  British  subjects  right  to 
sue  in  Court  of  Claims,  under  act  relating  to  captured  and  aban- 
doned property,  if  similar  rights  were,  secured  to  American  dtliens 
in  Bngland.    Sudi  right,  therefore,  exists,  p.  184. 

ated  and  followed  in  Carlisle  v.  United  States*  16  WalL.  166,  21 
L.  430,  action  by  British  subject  to  recover  proceeds  from  sale  ot 
cotton  confiscated  during  the  Rebellion;  Young  v.  United  States,  07 
U.  S.  62,  24  L.  098,  similar  action  by  British  subject  who  was  a 
non-resident  during  the  war;  Phelps  v.  McDonald,  90  U.  8.  307,  25 
L.  476,  holding  that  United  Stat^  court  oould  determine  rights 
of  parties  to  fund  paid  English  government  for  one  of  its  subjects. 

11  WaH  186-102,  20  L.  74,  LSON  v.  QALCBBAN. 

JLdmiralty.-*  Mariners,  in  suit  to  recover  wages,  may  proceed 
against  owner  or  master  of  ship  in  personam,  or  tjiey  may  proceed 
in  ram  against  ship,  or  ship  and  frdght,  at  their  election,  p.  187. 

Followed  in  Smith  v.  Cakes,  141  Mass.  464,  66  Am.  Bep.  488,  6 
N.  B.  826»  holding  action  at  law  proper  remedy  to  recove-*  sea- 
man's wages. 

Seamen  —  Admiralty.— If  suit  to  recover  mariners'  wages  is  in 
rem,  the  District  Court  has  exdusive  original  jurisdiction;  if  tn 
personam,  mariner  may  proceed  by  libel  in  District  Court,  or  an 
action  at  law  in  Circuit  Court,  if  parties  are  citizens  of  different 
States,  or  in  State  court,  under  common-law  jurisdiction,  as  pro- 
vided by  judiciary  act,  p.  18a 

The  rule  is  dted  and  applied  as  follows:  Steamboat  Co.  t.  Chase, 
16  WalL  638,  634,  21  L.  872,  sustaining  jurisdiction  of  State  court 
of  action  for  personal  Injuries  caused  by  steamboat;  Norton  v. 
Swltser,  93  U.  a  356,  23  L.  904,  holding  decree  in  bankruptcy  did 
not  divest  State  court  of  authority  to  proceed  in  action  on  marl- 
time  contract;  United  States  v.  Ames»  99  U.  8.  48,  26  L.  800,  hold- 
ing question  whether  property  seised  in  rem  and  released  on  bond 
should  be  recalled,  cognizable  only  in  District  Court;  Schoonmaker 
T.  Gllmore,  102  U,  S.  119,  26  U  96,  affirming  Jurisdiction  of  State 
court  in  action  in  personam  for  damages  resulting  from  collision; 
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Johnsoii  T.  Ohlcago,  etc.,  Oo.,  119  U.  S.  S98,  30  L.  450,  7  8.  Ct  250, 
action  in  personam  in  State  court  for  damages  to  warehouse,  etc., 
canaed  by  rlrer  .boat  and  tow;  New  England,  etc.,  Ins.  Co.  y,  Dun- 
ham, 8  Gllfl.  386^  F.  G»  10455,  holding  action  on  contract  of  marine 
Insurance  cognizable  in  District  Court  or  in  courts  of  common  law; 
Davia  T.  Mason,  44  Ark.  555,  sustaining  attachment  in  State  court 
upon  debt  for  materials  furnished  to  build  boat;  Smith  v.  Oakes, 
141  Mass.  454,  55  Am.  Rep.  488,  5  N.  B.  826,  holdhig  action  at  law 
proper  remedy  to  recover  seaman's  wages;  Billings  v.  Breinig,  45 
Mich.  09,  t  N.  W.  722,  holding  State  court  had  jurisdiction  of  marl- 
time  tort  made  actionable  by  State  statute;  Conrad  v.  De  Montcourt, 
138  Mo.  322,  39  S.  W.  808,  holding  similarly  as  to  personal  action 
upon  general  average  bond;  Baird  v.  Daly,  57  N.  Y.  249,  15  Am.  Rep. 
493,  sustaining  action  in  State  icourt  for  damages  for  breach  of 
maritime  contract  of  transportation;  Braithwaite  v.  Jordan,  5  N. 
Dak.  218,  66  N.  W.  708,  31  L.  B.  A.  248,  reviewing  authorities,  and 
holding  State  court  could  take  cognisance  of  suit  on  bond  given  in 
admiralty  proceedings;  Brown  v.  Gilmore,  92  Pa.  St  46,  action  in 
State  court  for  damages  resulting  from  collision  on  Ohio  river; 
Waggoner  t.  St  John,  10  Heisk.  512,  sustaining  action  in  State 
court  to  recover  for  materials,  work,  etc.,  on  vessel.  Cited  gen- 
erally, with  approval,  in  Manchester  v.  Massachusetts,  139  U.  S. 
263,  35  L.  166,  11  S.  Ct  564,  affirming  S.  C,  152  Mass.  246,  25  N.  E. 
118,  9  li.  B.  A.  243,  holding  State  court  had  Jurisdiction  of  crime 
committed  on  Buzzard's  bay,  in  absence  of  act  of  Congress.  Cited 
also  in  note,  23  Am.  St  Bep.  839,  and  note,  62  Am.  Dec.  236,  242, 244. 

Admiralty.—  Writ  of  sequestration  may  be  granted  by  State  court 
and  levied  upon  vessels  as  security  to  respond  to  Judgments  which 
may  be  lecovered,  and  they  are  not  proceedings  in  rem,  pp.  188, 189. 

Olted  and  followed  in  Pennywit  t.  Baton,  15  Wall  384,  21  L.  114, 
holding  writ  oi  attachment  properly  issued  by  State  court  against 
vessel;  Johnson  v.  Chicago,  etc.,  Co.,  119  U.  S.  898,  30  L.  450,  7  8. 
Ct  269,  suit  and  attachment  by  State  court  for  damage  to  granary 
by  river  steamer;  Switzer  v.  Heinn,  27  La.  Ann.  25,  and  State  v. 
Yoorheis,  89  La.  Ann.  501,  4  Am.  St  Bep.  276,  2  So.  39,  holding  that 
enforcem^it  of  maritime  lien  In  a  personal  action  is  not  a  pro- 
ceeding In  rem.  Cited,  arguendo,  in  The  Frank  G.  Fowler,  8  Fed. 
888,  determining  order  of  payment  of  successive  claims  against  ves- 
sel for  tort;  Padflc,  etc.,  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  186, 
holding  legal  natoiv  of  proceeding  in  rem  against  vessel  was  not 
changed  by  claim  interposed  by  company. 

Distinguished  in  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  386,  12 
Fed.  306,  holding  State  statute  invalid  giving  proceeding  in  rem 
against  ship  for  maritime  cause  of  action;  In  re  Surplus,  etc.,  of  the 
Ship  Edith,  11  Blatchf.  456.  '466,  F.  C.  4,283,  holding  that  State 
could  not  create  lien  Interfering  with  priorities  given  by  law  marl- 
time.    Qualified  and  questioned  in  The  Ironsides,  13  Fed.  Cas.  106, 
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dl.'rectiiiff  martgages  on  propellers  paid,  without  reference  to  Uena 
aiiserted  by  State  law. 

Admiralty.—  Action  may  be  maintained  in  State  court  to  recover 
on  bond  given  for  sale  of  schooner  seised  under  process  of  State 
court,  in  action  in  personam,  p.  190. 

Admiralty.—  Common-law  remedies  are  not  competent  to  oiforce 
maritime  lien  by  proceeding  In  rem,  and  State  court  cannot  enforce 
maritime  lien  by  such  proceeding,  pp.  191,  192. 

Bule  cited  as  settled  authority  in  The  Gerro  Oordo,  62  Oonn.  584« 
54  Fed.  396,  holding  maritime  lien  not  waived  by  action  In  State 
court,  where  Judgment  remained  unsatisfied;  Warren  v.  Kelley,  80 
Me.  531^  16  AtL  64,  holding  statute  unconstitutional  authorizing 
proceedings  In  rem  in  State  court  to  enforce  maritime  liens.  Cited 
on  subject  of  maritime  liens  In  02  Am.  Dec.  241,  244;  also  note,  34 
Am.  St  Bep.  310. 

Karithne  liens  do  not  arise  for  materials  and  sui>pUes  furnished 
to  vessel  in  her  home  port,  and  in  respect  to  such  contracts  State 
may  create  such  liens  as  their  legislatures  deem  Just  and  expedient, 
within  constitutional  limitations,  p.  192. 

Approved  in  The  Surplus,  etc.,  of  Ship  Edith,  11  Blatchf.  455,  466, 
F.  O.  4,283,  affirming  S.  C.  5  Ben.  436,  437,  F,  O.  4,282,  holding  no 
lien  created  by  New  York  statute  for  materials  furnished  vessel  In 
home  port;  SInton  v.  Steamboat,  etc.,  46  Ind.  479,  holding  admiralty 
Jurisdiction  did  not  extend  to  case  where  lien  was  claimed  for 
materials  furnished  in  construction.  Cited  generally  In  The  Lotta- 
wanna,  20  Wall.  218,  22  L.  262. 

Limited  in  The  Glide,  167  U.  a  618,  42  L.  800,  17  a  Ot  984,  re- 
versing S.  a,  157  Mass.  530,  538,  88  N.  B.  165,  166^  holding,  where 
State  authorises  proceedings  In  nature  of  process  in  rem.  District 
Court  has  exclusive  Jurisdiction. 

Karltlme  lien.— Where  maritime  lien  arises,  party  may  waive 
his  lien,  and  proceed  by  libel  In  personam  in  admiralty,  or  may  re- 
sort to  common-law  remedy  In  subordinate  court,  p.  188. 

Approved  in  Southern  Banls  v.  McNeil,  22  Fed.  Cas.  822,  holding 
maritime  lien  for  money  loaned  a  vessel  in  foreign  port  not  waived 
by  action  commenced  and  voluntarily  dismissed  in  State  court 

U  WalL  198-199,  20  L.  110,  GBNBBBS  v.  CAMPBELL. 

Appeal  and  error.-  Act  of  March  3,  1865,  provides  that  finding  of 
court  upon  facts,  either  generally  or  specially,  shall  have  same 
effect  as  verdict  of  Jury;  that  ruUngs  of  court  may  be  reviewed  by 
Supreme  Court  on  bill  of  exceptions,  and  where  finding  is  special,  i«- 
view  extends  to  sufficiency  of  facts,  pp.  197,  198, 
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XsMptiuif^  blU  o<.^-BiU  of  ttco^ption*  is  n^  irequH^  tQ  be 
qeaied  la  coarta  of  United  6tate«k  Signature  of  jii4g^  la  aufflcieot. 
Ift.  19&  . 

Ofted  aad  role  api^ed  is  Stmnton  t.  Embrey,  Oa  U.  8.  686,  23  L. 
089,  where  bill  was  ^gned  after  jury  retired  and  filed  nunc  pre 
tone;  Hert^ert  v.  Bntler,  97  U.  S.  820,  24  L.  d6S,  holding  biU  stif- 
ficient,  signed  after  trial  and  without  seaL  Cited,  arguendo,  m 
Wolf  V.  Oook,  40  Fed.  437. 

Ezceptionsy  bill  of. —  Bill  of  exceptions  is  insufficient,  where  it 
consists  of  interlocations  between  court  and  counsel,  does  not  give 
all  the  evidence  on  subjects  excepted  to,  and  sets  forth  no  reasons 
stated  for  entry  of  Judgment,  p.  IdS. 

Approved  in  Hudson  v.  Charleston,  etc.,  R.  R.  Co.,  55  Fed.  256:, 
court  refusing  to  sign  abstract  of  parol  testimony  for  use  of  appel- 
late coiirt 

Appeal  and  error. —  Writ  of  error  is  not  proper  remedy  to  re- 
vise and  review  facts,  p.  199. 

Affirmed  in  Dowar  v.  Richards,  151  U.  &  666,  38  h.  808,  14  &  Ct 
455,  refoaing  to  review  question  of  knowledge  of  value  of  mining 
ledge. 

Appeal  and  error. —  If  facts  are  sufficient  to  support  judgment, 
the  remedy  is  by  motion  for  new  trial,  but  if  facts  are  specially 
found,  writ  of  error  will  lie  to  correct  any  wrong,  p.  199. 

Cited  in  Folsom  v.  Mercantile,  etc.,  Co.,  9  Blatchf .  204,  F.  C.  4,903, 
holding  it  not  error  for  court,  trying  case  without  jury,  to  refuse 
to  make  special  findings. 

11  Wan.  199-203,  20  L.  134,  CASE  v.  TBRRBLL. 

United  States. —  A  moneyed  judgment  cannot  be  rendered  against 
United  States  in  any  Federal  court,  except  Court  of  Claims,  p.  201, 

Approved  in  United  States  v.  Wickersham,  10  Fed.  510,  holding 
court  had  no  jurisdiction  to  appoint  receiver  of  property  in  pos- 
session of  the  United  States. 

Distinguished  in  liee  v.  Kaufman,  3  Hughes,  125,  F.  C.  8,191, 
holding,  in  suit  to  test  title  to  property,  agents  of  United  States  in 
poesession,  as  such,  might  be  sued. 

Banks  and  banldng. —  Receiver  of  national  bank  represents  the 
bank,  atockholders  and  creditors,  and  in  no  sense  represents  the 
goTetnment,  p.  202l 

Cited  and  approved  in  Bank  cf  Bethel  v.  Pahqnioque  Bank,  14 
WalL  40a  20  li.  844,  holding  national  bank,  in  hands  of  re<!eiver, 
capable  ct  aniag  or  being  sued  in  its  corporate  name;  Uovius  v.* 
Lee,  24  Blatchf.  294,  80  Fed*  800,  holding  receiver  of  natibnal  bank 
may  sue  directors  for  leas  resulting  from  negligence;  Qibson  v. 
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P^Mt»  86  FML  TK,  728»  holding  compensation  of  attorney  for  re- 
eelYer  of  national  bank  not  payable  by  United  States;  Tbompson  t. 
German  Ins.  Ck).,  76  Fed.  894,  holding  action  by  recelyer  of  national 
bank  against  stockholders  may  be  barred  by  statute  of  limitations; 
Bridges  T.  Stephens,  182  Mo.  547,  84  S.  W.  561«  holding  recelTer  of 
national  bank  subject  to  snlt  In  Stab  court  and  without  spedal 
privileges. 

QuaUfled  In  Price  t.  Abbott,  17  Fed.  608,  holding  recelrer  an 
officer  of  the  government  and  that  actions  brought  by  him  to  re> 
cover  assessments  are  suits  at  common  law;  and  also  in  dissenting 
opinion  In  Bridges  v.  Stephens,  182  Mo.  554,  84  S.  W.  563,  majority 
holding  receiver  amenable  to  State  court,  as  any  ordinary  suitor. 

TTnited  States. —  Comptroller  of  the  currency  has  no  authority  to 
subject  United  States  to  Jurisdiction  of  courts,  and  submit  Its  rights 
to  litigation  without  some  provision  of  law  authorizing  him  to  do 
so,  p.  202. 

Cited  and  principle  followed  in  Belknap  v.  Schild,  161  U.  S.  17,  40 
L.  601,  16  S.  Ct  445,  holding  injunction  would  not  lie  against  United 
States  for  Infringement  of  patent;  Stanley  v.  Schwalby,  162  U.  S. 
270,  40  L.  966,  16  S.  Ct  760,  holding  that  attorney-general  could 
not  submit  United  States  to  Jurisdiction  of  State  court;  United 
States  V.  Wlckersham,  10  Fed.  510,  holding  court  had  no  power 
to  enforce  surrender  of  property  of  United  States  to  a  receiver; 
State  V.  Burke,  88  La.  Ann.  510,  holding  State  auditor  and  treasurer 
without  authority  to  represent  State  in  mandamus  proceedings. 
Cited  approvingly  In  People  v.  State  Auditors,  42  Mich.  427,  4  N. 
W.  277,  also  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S. 
227,  248,  27  L.  184,  101,  1  S.  Ct  266,  284,  majority  holding  that 
agents  of  the  United  States  may  be  sued  for  property  in  their 
possession. 

Court  of  claims  has  exclusive  Jurisdiction  of  claims  against 
government  arising  from  contract  P.  208. 

Bqnity. —  Bill  will  be  dismissed  where  only  substantial  relief 
asked  Is  against  the  United  States,  and  the  latter  Is  not  party  to 
suit,  p.  208. 

11  WaU.  204-210,  20  L.  112,  INSURANCES  OO.  T.  THB  TBBAS- 
UBBB. 

Courts. —  It  must  appear  by  record,  and  not  ttom  opinion  of 
court  that  Federal  question  was  raised  In  order  to  glv^  Supreme 
Court  jurisdiction  on  error  to  State  court  P*  208. 

Cited  and  rule  applied  In  KUnger  v.  State,  18  WalL  268»  20  L.  687, 
where  It  did  not  certainly  appear  that  lower  court  based  Judgment 
on  validity  of  law  requiring  Juror  to  take  oath;  Commercial  Bank 
T.  Bocbester,  16  WalL  642,  21  L.  117,  dismissing  appeal  Where  case 
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tn  lower  conrt  maj  haye  been  dodded  on  form  of  remedy;  Con- 
nectiqit  t.  Woodmff,  168  U.  8.  601,  88  L.  871,  14  8.  O^  076»  app^ 
ing  role  and  coU^ctlnfir  cases. 

Courts.—- Construction  of  State  statutes  belongs  to  State  courts, 
and  it  is  not  a  Federal  questica  whlcb  can  be  revised  in  Supreme 
Court  on  writ  of  error,  unless  it  is  made  to  conflict  with  Constitu- 
tion of  United  States  and  its  validity  is  sustained,  p.  208. 

ApproTed  in  concurring  opinion  tn  Hall  t.  De  Cuir,  05  U.  8.  500, 
24  L.  552,  court  holding  State  law  unconstitutional  as  interfering 
with  interstate  commerce;  dissenting  opinion  in  Underwood  t.  Mc- 
Veigh, 181  U.  &  cxxiii  (appendix),  21  L.  954,  majority  dismissing 
writ  on  account  of  misdirection. 

Courts. —  On  «Tor  to  State  court,  where  It  does  not  appear  what 
construction  was  giren  to  State  statute^  Jurisdiction  of  Supreme 
Court  cannot  attach,  p.  209. 

11  Wall.»210-216,  20  L.  77,  INSUBANCB  CO.  t.  FRANCIS. 

Courts. —  Where  declaration  does  not  show  that  one  of  the  par- 
ties to  suit  in  Mississippi  is  dticen  of  that  State,  as  required  by 
act  of  March  2,  1867,  Jurisdiction  of  District  Court  cannot  attach, 
p.  216L 

Rule  cited  and  Jurisdiction  denied  in  the  following  cases: 
Shaw  T.  Qutncy,  etc,  Co.,  145  U.  8.  451,  86  L.  772,  12  S.  Ct  988,  ac- 
tion against  Bilchlgan  corporation  brought  In  New  York  by  dtlaen 
of  another  State;  Booth  r.  St  Louis,  etc.,  Co.,  40  Fed.  2,  where 
none  of  the  parties  were  citlsens  of  State  where  suit  was  filed; 
National,  etc,  Co.  ▼•  New  Tork,  etc,  Cc,  44  Fed.  711,  wbbre  de- 
fendant corporation  was  resident  of  another  State,  and  Jurisdiction 
denied  under  act  of  March  8,  1887;  Adams  Bzp.  Co.  t.  Trego,  85 
Md«  62,  where  record  failed  to  show  either  party  dtisen  of  Mary- 
land; Urerpool,  etc,  Ins.  Co.  ▼.  McGuire,  52  Miss.  230,  where  peti- 
tion for  remoTal  was  similarly  defldent. 

I>i8tlnguished  in  Zambrino  t.  Galyeston,  etc,  R.  R.  Co.,  88  Fed. 
467,  boiding  corporation  could  be  sued  in  district  where  It  was  doing 
business,  its  principal  oiRce  bdng  in  another  district  of  State; 
Duncan  t.  Associated  Press,  81  Fed.  421,  holding  fact  that  parties 
were  dtlxens  of  different  States  suffldent  to  sustain  Jurisdiction. 
limited  in  United  States  t.  Southern  Pac  Co.,  49  Fed.  802,  hold- 
ing, under  act  of  1887,  defendant  corporation  need  only  be  in- 
habitant of  district  where  sued. 

Courts. —  ATerment  that  defendant  Is  eorporation  created  by 
laws  of  New  York,  and  doing  business  in  Mississippi  is,  in  legal 
effect  an  ayerment  that  defendant  is  a  dtisen  of  New  Tork,  not  of 
Mississippi,  for  corporation  has  no  legal  ezistsnce  outside  of 
Boyereignty  by  which  it  was  created,  p.  216* 
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Cited  and  rale  approved  and  implied  In  Bba^  t.  Qfiinoj,  etc.,  Ga« 
U&  U.  &.  451,  36  L.  77%  12  a  Ct  d38,  boldlng  eorporatton  of  .Michi- 
gan could  not  be  compelled  to  answer  in  suit  brought  against  it 
In  New  York;  Booth  v.  St  Louis,  etc.,  Co.,  40  Fed.  2,  holding  foreign 
corporation  could  acquire  no  residence  In  Missouri;  Myers  v.  Murray, 
43  Fed.  696,  11'  L.  E.  A.  217,  and  n.,  applying  rule  to  Illinois 
corporation  doing  business  in  Iowa;  Baughman  v.  National  Water- 
Works  Co.,  46  Fed.  5,  holding  citizenship  fixed  by  State  granting 
charter;  Overman  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  578,  review- 
ing authorities,  and  holding  corporation,  to  acquire  residence  in 
ne^  State,  must  be  incorporated  or  adopted  by  such  State;  St  Louis 
B.  R.  Co.  T.  Pacific  R.  B.  Co.,  62  Ped.  772,  denying  Jurisdiction 
where  both  parties  were  foreign  corporations;  Block  v.  Standard, 
etc*,  Co.,  95  Fed.  979,  holding  averment  that  corporation  was  or- 
ganized under  and  pursuant  to  laws  of  New  Jersey  an  afilrmative 
statement  of  its  citizenship;  Holbrook  v.  Ford,  153  111.  645,  46  Am. 
St  Rep.  923,  39  N.  E.  1095,  27  L.  R.  A.  328,  holding  location  of  debts 
due  company  fixed  by  its  domicile  and  place  of  its  creatioi);  Elston 
V.  Piggott  94  Ind.  23,  holding  corporation  entitled  to  sue  in  Federal 
CQ'urt  upon  same  terms  as  an  Individual;  Tunstall  v.  Parish  of  Madi- 
SO'U,  80  La.  Ann.  475,  holding  parish  a  citizen  of  IiOUisiana  for 
purposes  of  Jurisdiction;  Rece  v.  Newport  News,  etc.,  Co.,  32  W.  Va. 
ITl,  9  S.  E.  214,  8  L.  R.  A.  575,  and  n.,  holding  State  cannot  take 
away  corporation's  privilege  to  be  heard  in  Federal  oourt  by  simply 
declaring  it  a  citizen  of  the  State.  Approved  also,  without  ap- 
plying rule,  in  United  States  v.  Southern  Pac  R.  R.  Co.,  49  Fed.  802, 
and  Farmers,  etc.,  Ins.  Co.  r.  Harrah,  47  Ind.  241.  Cited,  arguendo, 
in  dissenting  c^inion  in  Baltimore,  etc^  R.  R.  Co.  r.  Cary,  28  Ohio 
St  221,  majority  holding  foreign  corporation  did  not  become  cithsen 
of  Ohio  by  leasing  railroad  in  that  State. 

Distinguished  in  Berry  v.  Mobile,  etc.,  Co.,  8  Fed.  Cas.  290,  hold- 
ing, on  account  of  nature  of  corporation's  citizenship,  issuance  of 
insurance  policy  is  not  transaction  of  oommerce  within  meaning  <^ 
article  4,  section  2,  of  Federal  Constitution.  Limited  in  Zambrino  v. 
Galveston,  etc.»  R.  R.  Co.,  88  Fed.  456,  466,  457,  holding  railroad 
corporation  could  be  sued  in  district  where  it  was  doing  bmtnees, 
although  principal  office  was  in  another  district 

Corporations  may  transact  business  where  its  charter  does  not 
operate,  but  it  cannot  on  that  account  acquire  residence  there,  p. 
2ia 

Followed  in  Shaw  v.  Quincy,  etc.,  Co.,  146  U.  S.  461,  86  L.  772, 

12  S.  Ct  938,  holding  Michigan  corporation  doing  business  in  New 
!irork  did  not  acquire  residence  in  latter  State;  Holbrook  v.  Ford, 
158  nL  646,  46  Am.  8t  Rep.  928,  89  N.  E.  1096,  27  L.  R.  A.  828, 
holding  debts  due  company  situated  at  Its  domicile,  and  not  fn  State 
where  it  did  business;  Boston  Inv.  Co.  v.  Boston,  158  Mass.  463,  33 
N.  E.  581,  holding  foreign  corporations  dofaig  business  In  State  not 
within  meaning  of  word  "  inhabitants  "  in  tax  law. 
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11  Wan.  {U7-23a,  ^ut$f  mjly  7.  un  ci)AJBb. 

* 

Compromide. —  Propodltions  and  a<k»ptance8  to  settle  unadjusted 
demands  made  In  spirit  of  comproollse  may  constitute  a  contract, 
and  it  Is  dnty  of  court  of  equity  to  uphold  such  agreetnents  as  far 
as  possible,  p.  228, 

Approved  in  Bunkley  r.  Lynch,  47  AUu  214,  holdixif  .vendee  pre- 
sumed to  acpco^t  and  consent  to  recitals  in  deed. 

Deeds. —  One  acquiring  title  by  quitcUm  deed  cannot  be  regarded 
as  bona  fide  purchaser  without  notice,  as  conveyanee  only  passes 
grantor's  title,  p.  282. 

Cited  as  authority  and  relied  upon  in  Villa  r.  Rodriguez,  12 
WalL  339,  20  L.  410,  holding  grantee,  under  quitclaim  deed,  takes 
subject  to  unrecorded  mortgage;  Dickerson  v.  Colgrove,  100  U.  S. 
5S4,  25  L.  621,  holding  title  of  grantee  subject  to  acts  of  grantor 
creating  estoppel;  Baker  v.  Humphrey,  101  U.  S.  499,  25  L.  1067. 
holding  one  claiming  under  quitclaim  deed,  fraudulently  obtained, 
not  bona  fide  purchaser;  Gest  v.  Packwood,  13  Sawy.  208,  34  Fed. 
372,  holding  one  taking  quitclaim  deed  not  protected  from  prior 
right  of  which  he  had  no  notice;  Wallerton  v.  Snow,  5  McCrary,  68, 
15  Fed.  404,  holding  land  subject  to  prior  claim  under  bond  as 
against  holder  of  equitable  title  or  quitclaim  deed;  Runyon  v. 
Smith,  18  Fed.  582,  holding  grantee  tinder  quitclaim  and  release 
charged  with  notice  of  paramount  claims;  Taylor  v.  IrrHn,  20  Fed. 
621,  holding  grantee  not  entitled  where  his  grantor,  as  assignee  in 
bankruptcy,  had  failed  to  assert  title;  United  States  v.  Sllney,  21 
Fed.  895,  holding  grantee  under  quitclaim  deeds  put  to  inquiry, 
where  parties  were  in  possession,  etc.;  Hastings  t.  Nlssen,  31  Fed. 
^00,  applying  rule  where  grantors  released  interests  as  "heirs;" 
M'Clnng  T.  Steen,  32  Fed.  874,  holding,  where  full  equitable  title 
had  passed,  subsequent  quitclaim  conveyed  nothing;  Dunn  v. 
Bamum,  51  Fed.  361,  10  U.  S.  App.  86,  reviewing  authorities  and 
holding,  where  grantor  had  no  title,  his  quitclaim  passed  none; 
May  V.  Oourtnay,  47  Ala.  190,  holding  mortgagee's  interest  sub- 
ject to  prior  attachment  lien;  Smith  v.  Perry,  56  Ala.  269,  holding 
purchaser  from  assignee  of  bankrupt  takes  only  bankrupt's  interest 
In  same;  Busch  v.  Huston,  75  IlL  346,  holding  quitclaim  of  an  un- 
divided fourth  was  color  of  title  only  to  extent  of  that  interest; 
Watson  V.  Phelps,  40  Iowa,  483,  holding  grant  of  quitclaim  deed 
from  assignee  of  certificate  of  tax  sale,  void,  on  account  of  fraud 
not  protected;  Laraway  v.  Larue,  63  Iowa,  412,  19  N,  W.  244,  hold- 
ing grantee,  under  quitclaim  deeds,  in  no  better  position  than 
grantors,  as  against  those  in  possession;  Steele  v.  Sioux  Valley 
Bank,  79  Iowa,  346,  18  Am.  St  Rep.  375,  44  N.  W.  566,  7  L.  B.  A. 
526,  reviewing  authorities,  and  holding  quitclaim  deed  inferior  to 
prior  unrecorded  bond  for  deed;  Johnson  v.  Williams,  37  Kan.  181, 
1  Am.  St.  Rep.  2i5»  14  Pac.  588»  collecting  authorities,  and  hold- 
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Ing  one  who  holdi  by  anltdatm  not  bona  Me  pttfchaeer  as  to  prior 
discoyerable  equities;  Nasb  t.  Bean,  74  lie.  848,  holding  release 
conveyed  no  title  where  grantor  had  none,  although  recorded  before 
prior  deed;  Battershall  t.  Stephens,  84  Mich.  74,  holding  purchaser 
buying  dubious  title,  as  speculation,  could  not  defeat  prior  un- 
recorded deed;  Beakley  t.  Robert,  —  Bilch.  — ,  70  N.  W.  183,  and 
Marshall  r.  Roberts,  18  Minn.  408,  10  Am.  Rep.  20B,  holding  quit- 
claim deed,  recorded,  inferior  to  prior  unrecorded  deed;  Mann  y. 
Best,  02  Mo.  487,  holding  title  by  quitclaim  deed  subject  to  be- 
set aside  by  reason  of  fraud  of  grantor;  Sharp  t.  Oheatham,  88 
Mo.  610,  holding  purchaser  under  quitclaim  charged  with  notice 
of  equitable  easements;  McAHow  t.  Blaclc,  6  Mont  608, 18  Pac.  381, 
holding  purchaser  at  execution  sale  not  a  bona  fide  purchaser  en- 
titled to  notice;  Bradt  v.  Church,  110  N.  Y.  546, 18  N.  B.  860,  holding 
grantee  could  take  no  more  than  grantor's  leasehold  interest;  Baker 
X  V.  Woodward,  12  Or.  11,  6  Pac.  178,  holding  quitclaim  deed  passed 

|\  estate  subject  to  prior  equities  of  original  patentee;  Aultman  v. 

Utsey,  84  8.  O.  672,  18  S.  B.  852,  holding  grantee,  under  quitclaim, 
charged  with  constructive  notice  of  fraud;  Fletcher  y.  BlUson,  1 
Posey,  670,  holding  title  of  purchaser  at  bankrupt  sale  inferior  to 
prior  unrecorded  deed;  Lewis  y.  Lichty,  8  Wash,  224,  26  Am.  St 
Bep,  88,  28  Pac.  860,  where  purchaser  of  quitclaim  deed  had  full 
notice  of  prior  claims;  Martin  y.  Morris,  62  Wis.  428,  22  N.  W. 
630,  holding  quitclaim  conveyed  only  one-half  undiylded  interest, 
grantee  being  charged  with  constructiye  notice  of  prior  conveyance. 
Cited  generaUy  in  BarcUft  y.  LUUe,  82  Ahi.  820,  2  So.  121,  hold- 
ing quitclaim  deed  cut  off  equity  of  a  prior  grantor;  Miller  y.  Wolf, 
63  Iowa,  238,  18  N.  W.  892,  holding  verdict  without  Judgment 
created  no  lien  and  plaintilTs  title  under  quitclaim  good.  Cited, 
arguendo^  in  Gress  v.  Evans,  1  Dak.  384,  46  N.  W.  1134,  holding 
holder  of  quitclajm  deed  charged  with  other  constructive  notice 
of  prior  conveyance;  Hentig  v.  Redden,  86  Kan.  476,  11  Pac  401, 
holding  owner  of  quitclaim  better  entitled  than  one  claiming  under 
invalid  tax  deed.  See  notes,  25  Am.  Dec.  166,  and  63  Am.  Rep.  761. 
Questi<med  in  United  States  v.  California,  etc.,  Co.,  148  U.  S.  46, 
87  14.  861, 18  S.  Ct  463,  affirming  &  C,  49  Fed.  604,  7  U.  8.  App.  128, 
holding  grantee  tracing  title  through  quitclaim  deed  protected  from 
prior  defect  Criticised  in  Ellison  y.  Torpin,  44  W.  Ya.  432,  446,  80 
S.  E.  189,  196.  Distinguished  in  Griswold  v.  Bragg,  19  Blatchf.  97, 
6  Fed.  346,  holding  grantee,  by  virtue  of  State  statute,  entitled  to 
value  of  improvements  made  in  good  faith,  under  title  derived  by 
quitclaim  deed;'  Chrisman  y.  Hay,  43  Fed.  663,  holding  under  Iowa 
statute  grantee  not  charged  with  notice  of  vendor's  lien  not  reserved 
in  writing  and  recorded.  Limited  in  White  v.  McGariy,  2  Flippi 
674,  47  Fed.  421,  holding  grantee  under  quitclaim  better  entitled 
than  holder  of  unrecorded  mortgage;  Wilhelm  v.  Wllken,  149  N.  Y. 
461^  62  Am.  St  Rep.  746,  44  N.  B.  88,  32  L.  R.  A.  872,  holding  re- 
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corded  qnltelatm  deed  saperlor  to  prior  nnreoorded  conveyance. 
Denied  In  Ohapman  t.  SUdb,  68  Mlia.  165»  167,  holding  Qaltclalm 
deed  as  elfectaal  to  convey  title  as  one  with  general  warranty,  and 
grantee  not  pnt  upon  Inquiry;  Fox  v.  Hall,  74  Ma  316,  41  Am.  Bep* 
816,  and  Scbott  t.  Dosh,  49  Neb.  194,  59  Am.  St  BeQ.  537,  68  N.  W. 
849,  holding  grantee  for  value  In  quitclaim  deed  better  entitled 
than  holder  of  unrecorded  deed. 

Attorney  and  olieoit— Knowledge  of  cottna^  la  notice  to  dl^it, 
p.  28a 

Ai^roved  and  followed  In  Qoodenough  t.  Warren,  5  Sawy.  602, 
F.  O.  6,634,  holding  purchase  of  land  chargeal>le  with  knowledge 
of  agent,  aa  to  prior  deed;  Ck>n8olidated,  etc.,  CkK  t.  Kansas  City 
Varnish  Gow,  46  Fed.  16,  holding  c<»poratlon  charged  with  knowl- 
edge oi  Its  attorney  In  drawing  fraudulent  deed  of  trust  for  Its 
benefit;  Noble  v.  Moses,  81  Ala.  545,  60  Am.  Repu  188, 1  So.  228,  hold- 
ing parties  charged  with  knowledge  of  fiduciary  relations  of  father 
and  daughter  In  particular  case;  Walker  v.  Schrelber,  47  Iowa, 
688,  holding  client  changed  with  knowledge  of  his  attorney  that 
one  claimed  Interest  In  note  and  mortgage;  Presstman  t.  Mason,  68 
Md.  92,  U  AtL  767,  Imputing  parties  with  knowledge  of  counsel  as 
to  Irregularities  tn  proceedings  before  decree.  Cited  approvingly  In 
Boss  T.  Chicago,  etc,  B.  B.  Gow,  56  Iowa,  696^  8  N.  W.  646. 

Trover  and  conversion.— If  property  Is  tortlously  taken  or  con- 
certed, tort-feasor  may  be  sued  in  trespass  or  trovert  or  Injured 
9ar^  may  waive  tort  and  sue  In  assumpsit,  p.  236» 

Approved  In  Hills  v.  United  States,  46  Fed.  748^  12  L.  R.  A.  681, 
and  n.,  holding  government  committed  no  tort  tn  diverting  water- 
course. 

Xlectioii  of  rssnediea.— Defendant  cannot  set  up  tort  to  defeat 
action  In  assumpsit,  and  recovery  of  Judgment  will  bar  further 
action  ex  delicto  by  plaintiff,  p.  236. 

F<^owed  in  Farmers,  etc.,  Co.  v.  Toledo,  etc,  B.  B.  Co.,  54  Fed. 
766^  6  U.  S.  App.  469,  holding  party  bound  by  election  to  take  per- 
sonal judgment  Ui  place  of  accepting  q;»eciflc  shares. 

Trover  and  oonversion.^  If  property  converted  assumes  altered 
forms  owner  may  follow  it  as  far  as  he  can  trace  it  and  sue  at  law 
f6r  substituted  property,  or  hold  wrongdoer  for  damages,  p.  236. 

Cited  with  approval  and  rule  applied  In  United  States  v.  State 
Nat  Bank,  96  U.  S.  35,  24  L.  648,  allowing  recovery  from  the  United 
States  for  moneys  fraudulently  obtained  by  its  agent;  M'Clellan 
T.  Pyeatt,  66  Fed.  847,  32  U.  S.  App.  104,  directing  Improvements 
to  be  sold  which  were  made  from  proceeds  of  trust  property  wronge- 
fully  sold;  McEachhi  v.  Stewart,  106  N.  C.  343,  11  &  B.  277,  holding 
cestui  ^ae  trust  could  follow  funds  used  to  r^ease  m<Mrtgage  on 
land. 
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Tmsts.— When  trastee  has  abased  his  trnst,  cestui  que  tmst 
has  option  to  take  original  or  substituted  property,  and  if  either 
has  passed  to  bona  fide  purchaser,  then  its  ralue  in  money,  p.  288. 

Cited  and  rule  approred  and  applied  as  follows:  Partee  v. 
Thomas,  11  Fed.  778,  sustaining  action  by  cestui  que  trust  under 
a  will  to  recover  possession  of  property;  Dow  r.  Berry,  18  Fed. 
125»  holding  complainant  entitled  to  recoyer  ^)ecific  substituted 
property  in  form  of  notes  and  securities;  M'CleUan  v.  Pyeatt,  66 
Fed.  847,  82  U.  8.  App.  104,  directing  improvements  to  be  sold 
which  were  made  by  conversion  of  trust  property;  Glenn  v.  Glenn^ 
47  Ala.  210,  holding  wife  entitled  to  property  purchased  by  tru»> 
tee  with  trust  funds;  Atkinson  v.  Ward,  47  Ark.  539,  2  S.  W.  79^ 
holding  trustee  liable  for  converting  trust  fund  into  a  house  on 
his  6wn  land;  Henninger  v.  Heald,  52  N.  J.  Eq.  440,  29  AtL  194» 
holding  purchaser  of  land  under  corrupt  agreement  liable  as  trus^ 
tee;  Meehan  v.  Forrester,  62  N.  Y.  281,  holding  one  wrongfully  con* 
veying  land  liable  to  return  proceeds  or  to  account  for  ifts  value; 
McEachfh  v.  Stewart,  106  N.  a  343,  11  S.  B,  277,  holding  land 
might  be  charged  where  mortgage  upon  it  was  fraudulently  re- 
leased with  trust  funds;  Burwell  v.  Burwell,  78  Va.  582,  holding 
guardian  liable  to  respond  in  money  for  conversica  of  ward's  prop- 
erty. Cited  generally  in  Slaughter  v.  <ilenn,  98  U.  S.  245,  25  h.  123. 
and  National  Bank  v.  Insurance  Co.,  104  U.  S.  70,  26  L.  700,  holding 
bank  chargeable  with  notice  of  nature  of  funds  on  deposit  by  in- 
surance agent;  Hamilton  v.  Dooly,  15  Utah,  808,  49  Pac.  776.  Ap- 
proved also  in  Sackett  t.  Rumbaugh,  45  Fed.  87,  holding  trustee 
has  right  in  equity  to  have  a  trust  fund  restored  and  trust  deed 
re-executed;  note,  42  Am.  Rep.  169. 

Distinguished  in  Smith  v.  American  Nat  Bk.,  69  Fed.  840,  6f> 
U.  8.  App.  447,  holding  cestui  que  trust  could  not  sue  innocent  pur- 
chaser at  law  for  conversion  of  trust  funds. 

Speciflo  performance.— Parties  seeking  spedflc  performance  are 
sometimes  remitted  to  court  of  law,  but  not  unless  remedy  will  be 
as  effectual  and  complete  as  in  equity,  p.  236. 

Rule  indorsed  in  fallowing  citing  cases:  Plummer  v.  Connecticut, 
etCn  Ins.  Cow,  1  Holmes,  270,  F.  C.  11,232,  allowing  bill  in  equity 
where  remedy  at  law  involved  multiplicity  of  suits  and  Impracti- 
cable computations;  Partee  v.  Thomas,  11  Fed.  773,  heading  equity 
had  Jurisdiction  of  bill  by  cestui  que  trust  out  of  possessiim  to 
enforce  execution  of  trust;  Gowdy  v.  Grenn,  69  Fed.  866,  denying 
equitable  reHef  sought  by  bin  to  restrain  regjsterlng  officer  fnHn 
discharging  any  of  his  duties;  Bumgardner  t.  Leavitt,  85  W.  Ta. 
204,  18  S.  B.  70,  holding  equity  properly  enforced  contract  for  sale 
of  stock  where  remedy  at  law  would  have  been  inadequate. 

Trusts.— Where  trustee  guilty  of  Improperiy  converttec  trust 
funds  into  realty,  has  died,  equity  cannot  decree  conveyanco  of 
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such  real  estate  when  necessary  residimry  devisees  are  not  before 
the  conrt;  but  ttie  legal  representatives  being  present,  the  proper 
course  Is  to  give  money  Judgment  against  them,  embraetng  ralne 
of  property,  p.  287. 

Approved  in  McFlke  T.  Wells,  54  Miss.  158,  holding  Intestate  not 
bound  by  decree  In  case  to  which  he  was  not  a  party. 

11  WalL  2B8-248,  SO  L.  114,  THB  7ANNI1B. 

Collisloii.—  Steamer  approaching  schooner  is  bound  to  keep  out 
of  the  way,  and  give  latter  nnobstrocted  passage;  and  if  schooner 
performs  her  duty  of  keeping  her  course,  steamer  Is  liable  for  col- 
lision, p.  240. 

Olted  and  rule  affirmed  and  followed  In  The  Lucille,  15  WalL 
G79,  21  L.  248,  holding  steamer  approaching  schooner  in  nearly 
parallel  line  liable  for  loss  by  collision;  The  €k>lden  Grove,  13  Fed. 
688^  holding  steamer  liable  for  collision  with  sailing  vessel,  where 
they'  were  attempting  to  cross  each  other's  patiis;  The  Plymouth, 
26  Fed.  880,  heading  sailing  boat  at  fault  for  changing  its  course; 
The  Oregon,  27  Fed.  752,  holding  both  vessels  at  fault,  schooner 
not  having  exhibited  torch;  The  Iron  Chief,  63  Fed.  290,  22  U.  B. 
ApQ.  473»  applying  presumption  that  steamer  is  guilty  of  negligence 
In  colliding  with,  schooner;  The  Captain  Weber,  88  Fed.  960,  61  U.  8. 
App.  yt^  holding  steamer  at  fault  for  collision  with  sloop;  Bill  v. 
Smith,  89  Conn.  211,  holding  propeller  liable  for  damage  caused  to 
dredger  at  anchor;  Lord  v.  Hazeltine,  67  Me.  403,  holding  evi- 
dence convincing  that  scfaodiier  kept  her  course;  Mailler  v.  Express 
Propeller  Line,  61  N.  Y.  816,  holding  steam  propeller  liable  for  col- 
lision,   fitee  75  Am.  Dea  603,  note* 

Collision.—  Want  of  proper  lookout  can  make  no  difference,  when 
it  in  no  way  contributed  to  disaster,  p.  243. 

Olted  and  rule  applied  in  The  Annie  Undsley,  104  U.  8.  191,  26  L. 
719,  where  cause  of  collision  was  held  to  be  fault  of  brig  In  star- 
boarding helm;  The  Nacoochee,  137  U.  8.  341,  34  U  691,  11  S.  Ct. 
126,  where  fog  was  too  dense  for  lookout  to  have  seen  steamer 
first;  The  Blue  Jacket,  144  U.  8.  390,  36  L.  478, 12  a  Ct  718,  whei« 
(-olllalo&  was  dn»  to  fftult  of  sailing  vessel  and  lookout  on  tug  was 
ot  no  avail;  The  CaolQia,  23  Blatchf.  166,  32  Fed.  304^  holding  ab- 
sence of  captain  and  crew  from  boat  moored  at  pier  did  not  con- 
tribnta  to  coUision;  Higbee  v.  The  Nipoti  Acoame,  12  Fed.  Cas.  126. 
holding  question  of  lookout  immaterial  in  collision  between  two 
sailing  vessels;  The  George  Murray,  22  Fed.  122,  holding  that  look- 
out could  have  been  of  no  sorvioe  on  schooner  and  latter  not  liable; 
Tt»  Havana*  64  Fed«  413»  holding  want  of  competent  lookout  im- 
nutterlal  where  'schooner  kept  her  course  on  clear  day;  Lord  v. 
HaaeltiiKS^  67  Mie.  404«  holding  question  of  proper  lookout  imma- 
teriaL    Api^v^d  ta  Th«  Szcelsler.  12  Fed«  201«  hot  holding  ab- 
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ianee  of  proper  lookout  on  schooner  oontrltated  to  loss  tj  col< 
Uslon;  M'Cabe  y.  Old  Dominion  S.  S.  CJo.,  31  Fed.  240,  holding  that 
lo<Aoiit  forward  might  haytf  prerented  collision  and  schooner  there- 
fore at  fanlt 

U  WalL  244-2Se,  20  U  88,  LEVY  T.  STBWART. 

lilmitations  of  actions.— Statutes  of  limitatioxi  exist  in  all  the 
States  and  are  regarded  as  statotes  of  r^iose  and  pwnnnie  idalns 

extinguished  if  not  litigated  in  proper  forum  within  prescribed  time, 
p.  240. 

Approved  in  In  re  Cornwall,  0  Blatchf.  127,  7.  a  8,260,  holding 
one  whose  claim  is  barred  by  statute  cannot  petition  to  hare  his 
debtor  declared  bankrupt;  Andrae  t.  Redlield,  12  Blatchf.  411,  7.  0. 
387,  where  court  of  equity  refused  to  annul  "statute  on  ground  that 
it  was  waived;  In  re  Eldridge,  2  Husfhes,  257,  F.  O.  4,381,  holding 
Federal  Banluniptcy  C!ourt  will  respect  State  statutes  of  limitation. 

War.-*  Bnemy  creditors  cannot  prosecute  claims  after  commence- 
ment of  hostilities,  but  restoration  ei  peace  opens  the  doors  of  the 
courts,  p.  260. 

Limitations  of  actions.— Statutes  of  limitation,  generally  do  not 
cease  to  run,  where  a  first  suit  is  abated  or  discimtinued  and  a 
second  begun,  p.  252.  " 

Followed  in  Harrison  r.  Myer,  92  U.  S.  115»  28  L.  807,  prior  suit 
filed  and  abandoned  caused  no  interruption. 

War.*- Proclamations  of  president  nuurked  beginning  and  end  of 
the  Oiyil  War,  p.  268. 

Oited  in  United  States  t.  One  Thousand,  etc.,  Cotton,  27  Ved.  Cas. 
328,  reviewing  authpritles,  and  holding  Congress  and  executive  de- 
partment determined  wh^n  war  was  at  end. 

Limitation  of  aetions.— Statutes  of  limitatioii  were  suspended 
during  time  of  Rebellion,  and  rule  applies  to  actions  founded  on 
bills  and  notes,  pp.  264,  266. 

Approved  and  applied  in  Caperton  t.  Bowyer,  14  WalL  284,  20  L. 
884,  action  for  false  Imprisonment  limited  by  Virginia  code  to  one 
year;  Ross  v.  Jones,  22  Wall.  687,  22  L.  788,  applying  rule  as  to 
controversy  between  citizens  of  Confederate  States;  Metropolitan 
Nat  Bank  v.  Gtordon,  28  Ark.  117,  action  on  contract;  Jones  v.  John- 
son, 28  Ark.  233,  suit  in  equity  to  recover  land;  Selden  t,  Preston, 
11  Bush,  204,  action  on  note  between  citizens  of  both  sides  in  Civil 
War;  Aby  v.  Brlgham,  28  La.  Ann.  841,  action  for  money  advanced 
and  commissions;  Ahnert  v.  Zann,  40  Wis.  829,  holding  rule  aiq;>lied 
as  to  citizens  of  Wisconsin  and  Louisiana  so  long  only  as  States 
were  in  possession  of  hostile  f<Hrces.  Approved  generally  in  Bauser- 
man  v.  Blunt,  147  U.  S.  664,  87  L.  810,  18  S.  Ct  488,  and  Brockway 
V.  Oswego,  40  B^d.  816.    See  18  Am.  Dec  870,  872,  note. 
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DtotliigiiMied  in  Hanlson  t.  Hyer,  92  U.  a  115,  28  K  607,  holding 
rale  did  not  apply  as  to  dtlzens  of  same  State^  under  control  of 
United  StatQB»  during  war;  Mayo  ▼.  Gartwright,  80  Ark.  414,  hold- 
ing  exceptl<Hi  did  not  extend  to  Interrupt  adverse  possession,  as 
against  tru^ee  of  personal  trust;  McKlnzte  v.  Hill,  51  Mo.  807,  11 
Am.  B/ep,  458,  holding  Behelllon  did  not  stop  running  of  statute 
as  to  action  on  note  hetween  residents  of  same  county  In  Missouri. 

Ck>urts.^  State  decisions  not  founded  upon  any  express  enactment 
are  not  obligatory  upon  Federal  courts,  when  reasons  assigned  are 
not  satisfactory,  p.  285. 

Approved  In  Murray  t.  Chicago,  etc.,  B.  B.  Ck>.,  92  Fed.  871,  hold- 
ing State  decisions  not  binding  as  to  construction  of  statute  of 
limitations,  according  to  rules  of  common  law. 

War.--  Where  debt  has  not  been  confiscated  during  war,  right  to 
sue  reylres  with  peace  restored,  and  both  remedy  and  right  are 
returned  to  creditor,  pw  255. 

Approved  in  Hubbard  v.  Matthews,  54  N.  Y.  49,  18  Am.  Bep.  665, 
holding  dissolution  of  partnership  by  force  of  war  did  not  change 
prior  contract  at  Indorsement  by  firm. 

11  Wall  206-259,  20  L.  79,  QABNBTT  v.  UNITED  STATES. 

Courts.—  Supreme  Court  can  only  examine  proceedings  of  District 
Ck>urt  of  District  of  Ck>lumbia  after  revision  by  Supreme  Oourt  of 
District,  and  then  only  In  connection  with  action  of  higher  court, 
pp.  258,  259. 

Cited  by  following  cases,  involving  similar  facts  under  confisca- 
tion acts:  McVeigh  v.  United  States,  11  Wall.  266,  20  L.  81,  Tyler  v. 
Defrees,  11  WalL  844,  20  L.  168,  and  The  Confiscation  Cases*  1 
Woods,  225,  229,  F.  C.  8,007. 

11  WaU.  259-268,  20  L.  80,  McVBIOH  v.  UNITED  STATBa 

Jodgrments.—  After  decree  pro  coateaso,  defendant  occupies  same 
relation  to  record  as  defendant  against  whom  Judgment  by  default 
is  taken,  p.  267. 

War.— Allen  enemy  assailed  in  the  courts  is  entitled  to  all  de- 
fenses, and  may  sue  out  writ  of  error  In  action  for  forfeiture  of  his 
goods  under  confiscation  acts,  p.  267. 

Cited  and  doctrine  affirmed  In  Miller  v.  United  States,  11  WalL 
293,  20  Lw  141,  and  dissenting  opinion,  p.  821,  20  L.  149,  entertain- 
ing writ  in  proceeding  begun  under  same  act;  Lasers  v.  Bochereau, 
17  WalL  488,  21  L.  605,  directing  proceedings  taken  against  Con- 
federate, without  opportunity  of  being  heard,  to  be  vacated;  Windor 
V.  McVeigh,  98  U.  a  277,  28  L.  915,  holdhig  sentence  of  confiscation 
inoperative  where  dalm  and  answer  of  respondent  were  stricken 
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War.— WlutteTer  may  ^  exlent  of  dilstibillty  of  alien  en^wj  tp 
sue  in  courta  of  boatile  cotmtryt  It  ia  dear  that  lie  la  liable  to  be 
aiied,  pi  267. 

Gited  and  followed  In  Thomaa  t.  Mahone,  9  Bnah,  113»  Doraer  t. 
Thompson,  37  Md.  40,  and  Dorsey  y.  Dorsey,  87  Md,  80,  11  Am. 
Rep.  534,  all  holding  courts  of  States  of  Federal  Union  bad  juris- 
diction of  suits  against  such  of  their  citizens  as  Joined  Confederacy; 
De  Jamett  t.  De  GlyerviUe.  56  Mo.  447,  holding  sale,  under  deed 
of  trust,  valid,  although  grantor,  on  account  of  war,  could  have  no 
notice;  Rodgers  v.  Dibrell,  6  Lea,  80,  holding  former  decree  valid 
against  complainant,  whether  he  became  an  alien  enemy  or  not 
Cited  generally  in  Lee  t.  Rogers,  2  Sawy.  560,  F.  C.  8,201,  holding 
court  had  jurisdiction  of  suit  by  alien  enemy,  where  defendant  ap- 
peared by  counsel;  arguendo.  State  ex  reL  v.  Board  of  Llauldation, 
61  La.  Ann.  1852,  26  So.  680.    See  note,  76  Am.  Dec.  667. 

Miscellaneous.^  Miscited  in  Hull  t.  Bank  of  Virginia,  14  W,  Va. 
616. 

11  WalL  268-831,  20  L.  186,  MILLER  T.  UNITBD  STATES. 

War.— Writ  of  error  may  be  sued  out  by  claimant,  though  an 
alien  enemy,  against  whom  there  baa  been  a  decree  in  confiscation 
proceedings,  p.  293. 

Approved  In  The  Confiscation  Cases,  1  Woods,  225,  F.  C.  8,097, 
holding  proceedings  for  confiscation  proceedings  at  common  law 
require  jury  triaL 

War.— In  revenue  and  admiralty  cases  in  rem,  seizure  is  neces- 
sary to  jurisdiction  of  court,  and  law  provides  that  confiscation 
proceedings  shall  conform  as  near  as  may  be  to  those  in  admiralty 
or  revenue  cases,  p.  294. 

Cited  and  principle  followed  in  Tyler  ▼.  Defrees,  11  Wall.  844, 
346,  20  L.  163,  164,  holding  seizure  of  land  under  confiscation  acts 
sufficient  to  give  court  jurisdiction;  The  Confiscation  Cases,  20  Wall. 
104,  22  L.  322,  holding  seizure  of  land  under  condemnation,  and 
sale  after  default,  regular  and  valid;  Dally  t.  Doe,  3  Fed.  917, 
holding  seizure  of  vessel  gave  jurisdiction  of  action  In  rem  in  ad- 
miralty; Brennan  v.  The  Anna  P.  Dorr,  4  Fed.  461,  holding  mere 
personal  service  of  writ  was  not  seizure  of  tug,  and  jurisdiction 
in  admiralty  did  not  adhere;  Gould  v.  Jacobson,  58  Mich.  292,  25 
N.  W.  196,  holding  return  failed  to  show  seizure  In  admiralty  case, 
thus  defeating  Jurisdiction.  Cited  also  with  approval  in  The  Con- 
flacatlOB  Caaea,  1  Woods,  228,  F.  C.  3,007,  sustaining  proceedings 
under  oonfiscatioa  acts;  The  Young  America,  80  Fed.  791,  holding 
mere  formal  arrest  of  vessel  sufficient  to  give  jurisdiction,  but  not 
to  defeat  juriadicti(Mi  of  other  courta;  GIndele  v.  Corrigan,  129  III. 
586,  16  Am.  8t  Rep.  298',  22  N.  B.  616,  holding  State  court  had 
jurisdiction  of  marine  tort,  and  prooeeding  by  attachment  where 
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Feitoal  JnriBdicttoii  had  not  attached;  Paatenr  ▼.  Lewis,  89  La. 
AnsL  9;  1  So.  810,  holding  coitfladation  inroeeedlngs  properly  brought 
in  Olrcnit  Oonrt  as  action  at  law.  Oited,  arguendo,  in  The  Oriental, 
2  Flipp.  47,  F.  a  10,57a 

Searches  and  selzores.— Judicial  seizure  of  stock  in  confiscation 
cases,  made  bj  service  of  writ  on  vice-president  of  the  corporation, 
is  sufllcient  to  give  the  District  Oonrt  Jurisdiction,  p.  204. 

Olted  and  rule  applied  in  Brown  v.  Kennedy,  15  WalL  599,  21  L. 
196,  holding  return  that  bond,  mortgage  and  credit  were  attached 
establtshed  seizure  and  warranted  confiscation;  Two  Hundred  Fifty 
Tons,  etc,  6  Fed.  217,  holding  attachment  of  goods  held  for  duties 
by  service  of  writ  sufllcient  to  confer  admiralty  Jurisdiction. 

Approved  in  Phoenix  Bank  v.  Bisley,  111  U.  S.  130,  28  L.  870,  4 
8.  Ot  824,  but  holding  marshal's  seizure  of  certain  sum  of  money 
in  bank,  to  confiscate  an  indebtedness  to  depositor  on  balance  of 
accounts,  insufllcient;  arguendo,  in  Ashley  v.  Quintard,  90  Fed.  96. 

Distinguished  in  Pelham  v.  Way,  15  WalL  201,  21  L.  57,  holding 
marshal's  arrest  of  promissory  note  was  not  a  seizure  of  the  debt, 
and  damage  was  nominal;  Alexandria  v.  Fairfax,  95  U.  S.  778,  24 
L.  584,  aflirming  a  0.,  28  Oratt  26,  80,  holding  service  on  auditor 
of  city  insufficient  foundation  for  confiscation  of  bonds. 

Searches  and  seizures.—  Seizure,  under  order  of  president,  is  nec- 
essary to  warrant  proceedings  in  rem  for  confiscation,  under  act 
of  July  17,  1862,  p.  295. 

Olted  in  Pike  v.  Wassell,  04  U.  &  712,  24  L.  809,  holding  part  of 
property  not  seized  by  United  States  was  never  confiscated. 

Distinguished  in  Oakes  v.  United  States,  174  U.  S.  790,  19  S.  Ot. 
868,  holding  seizure  and  libel  of  vessel,  under  act  of  1861,  valid 
without  preliminary  order  of  president 

Searches  and  seizures.— An  assertion  of  control,  with  present 
power  and  intent  to  exercise  it,  is  sufficient  seizure,  p.  297. 

Approved  in  Two  Hundred  Fifty  Tons,  etc*  5  Fed.  218,  holding,  in 
admiralty  case,  service  of  writ  on  collector*  who  was  holding  goods 
for  duties,  sufficient  seizure. 

Corporations  hold  their  stock  as  quasi-tnisteeB  for  their  stock- 
holders, p.  297. 

Oamishment.— Service  of  attaehmmt  by  notice  binds  debt  or 
stock,  in  hands  of  garnishee,  from  time  of  service,  p.  297. 

Ai^Mal  and  error*—  Proceedings  in  court  of  record  are  presumed 
to  be  regular;  irregularity  may  be  shown  in  court  of  orror,  but  bur- 
den is  an  him  who  alleges  it,  pp.  299,  800. 

Olted  and  rule  followed  in  Salisbury  v.  Sands,  2  Dill.  277,  F.  0. 
12,251,  holding  decree  of  foreclosure  in  territorial  court  not  void  for 
reason  of  defect  in  petition  or  in  service;  Alexander  v.  Knox,  6 
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Sawy.  60;  F.  0. 170;  holding  tliat  decree  was  duly  glTen  in  snffident 
proceeding,  where  it  might  have  been  given  in  either  of  two,  one 
being  illegal;  Bnsh  v.  Qlover,  47  Ala,  174^  bidding  former  Judgment 
valid,  conrt  having  had  Jurisdiction  of  parties  and  subject-matter; 
Schneid^  v.  Ferguson,  77  Tex.  576,  14  8.  W.  166,  holding  return  of 
sheriff  in  another  suit  between  parties  conclusive  and  not  subject  to 
collateral  attack. 

Courts.— In  courts  of  limited  Jurisdiction  there  is  a  presumption 
against  the  Jurisdiction,  but  when  that  appears  they  are  entitled 
to  same  presumption  in  favor  of  their  actions  as  other  courts,  p. 
280. 

Olted  and  approved  in  New  Lamp  Chinmey  Oo.  v.  Ansonia  Brass 
Co.,  91  U.  &  661,  28  L.  880,  holding  decree  of  District  Oourt  could 
not  be  collaterally  impeached;  Bx  parte  Cooper,  148  U.  S.  606,  86 
L.  248,  12  &  Ot  462,  holding  that  upon  face  of  record  Alaska  Dis- 
trict Gourt  dearly  had  Jurisdiction  <tf  forfeiture  for  killing  seals, 

Judgmiint.— Bff ect  of  default  in  admiralty,  revenue  or  confisca- 
tion cases  is  ordinarily  same  as  in  other  actions  at  law.  It  is  a 
virtual  confessicm,  and  no  hearing  is  required,  p.  301. 

Cited  and  rule  I4>plled  in  The  Confiscation  Cases,  20  Wall.  108, 
lU,  112,  22  L.  822,  823,  824,  holding  default  estabUshed  truth  of 
averments  that  there  had  been  an  executive  seizure  of  property  of 
rebel;  United  States  v.  The  MoUie,  2  Woods,  319,  F.  C.  16,795, 
holding  in  admiralty  case  court  should  be  governed  by  Its  discre- 
tion, whether  to  require  proofs  or  not  after  default;  Rostron  v.  The 
Water  Witch,  44  Fed.  96,  holding  default  of  owner  of  vessel  equiva^ 
lent  to  admission  of  lien  of  libellants  at  that  time;  Briggs  v.  Taylor, 
84  Fed.  688,  42  U.  a  App.  681,  and  Cape  Fair,  etc,  Co.  v.  Pearsall, 
90  Fed.  488,  61  U.  8.  App.  627,  afltonlng  Judgment  pro  confesso  in 
llb^  for  recovery  of  vess^. 

Distinguished  in  The  Lopes,  48  Fed.  96,  heading  in  admiralty  suit 
ex  contractu  court  must  proceed  after  decree  pro  confesso  to  ascer- 
tain sum  to  be  decreed. 

TriaL— After  default  there  is  no  issue  of  fact  requiring  inter- 
vention of  Jury,  !>.  804. 

Followed  in  Pasteur  v.  Lewis,  89  La.  Ann.  10,  1  So.  811,  holding 
failure  to  order  Jury  in  default  case  under  act  of  1661  not  fatal 
defect  Cited  generally  with  i4;>proval  in  The  Confiscation  Cases» 
1  Woods,  229,  F.  C.  8,097. 

War.—  Power  of  Congress  to  declare  war  involves  power  to  prose- 
cute it  by  all  means  and  in  any  manner  in  which  war  may  be 
legitimately  prosecuted,  and  includes  power  to  confiscate  all  prop- 
erty <^  anemjy  pw  806. 
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Cited  with  Appvoyml  In  Springer  t.  United  States,  102  U.  S.  ODi 
26  L.  256,  holding  property  distrained  and  sold  to  pay  income  tax 
talcen  by  dne  process  of  law;  Kirk  t.  Lynd,  106  U.  8.  816,  27  L.  193» 
1  S.  Ot  2d7,  holding  purchaser  of  real  estate  condemned  under 
confiscation  act  of  1861  takes  the  fee;  The  Confiscation  Cases,  1 
Woods,  228  F.  O.  8,097,  where  court  disposes  of  cases  under  con- 
fiscation acts;  Opinion  of  the  Justices,  66  N.  H.  632,  88  Atl.  1078, 
holding  property  taken  for  public  use  could  not  be  taken  for  less 
than  its  value;  concurring  opinion  in  State  ▼.  Express  Co.,  60  N.  H. 
255,  court  holding  a  railroad-express  tax  unconstitutionaL  See  note 
In  91  Am.  Dec.  280. 

War.—  Confiscation  of  prc^ierty  has  no  reference  to  personal  guilt 
of  owner,  and  act  of  confiscation  is  not  proceeding  against  him, 
p.  805. 

Cited  In  Semmes  t.  United  States,  01  U.  S.  27,  28  L.  105,  pardon 
for  treasim  will  not  restore  property  previously  confiscated  and  in 
hands  of  bona  fide  purchaser. 

War.— Any  property  which  enemy  may  use  by  appropriation  or 
by  exercise  of  control  over  its  owner  is  subject  to  confiscation,  p.  306. 

See  note  in  91  Am.  Dec  280. 

War.— Bellig^ents  in  civil  war  have  same  rights  of  war  as 
against  each  other  as  two  independent  nations  at  war,  and  this 
applies  to  power  of  confiscation,  p.  806. 

War.—  United  States  in  Civil  War  had  both  belligerent  and  sover- 
eign rights,  and  enactment  of  confiscation  acts  was  an  exercise  of 
former  power,  p.  808. 

Cited  approvingly  in  The  Confiscation  Cases,  1  Woods,  228,  F.  C. 
3,097,  where  court  disposed  of  cases  arising  under  acts  of  1861  and 
1862;  Kirk  v.  Lewis,  4  Woods,  101,  9  Fed.  646,  holding  confiscation 
and  sale  under  act  of  1861  passed  the  absolute  fee. 

War.—  When  a  rebellion  becomes  a  recognised  war  those  engaged 
in  it  are  enemies,  and  the  words  **  rebels  "  and  "  enemies  "  in  such 
case  are  synonymous,  p.  809. 

Constitutional  law.— Legislature  Is  presumed  to  act  within  scope 
of  its  authority,  p.  809. 

War  does  not  Justify  seizure  and  confiscation  of  property  other 
than  that  of  enemies,  p.  810. 

War*- Enemies  include  all  inhabitants  of  enemy's  country,  with 
rare  exceptions,  and  those  who  are  in  service  of  hostile  State, 
though  subjects  of  State  in  amity  with  United  States,  pp.  810,  811. 

Cited  in  note  on  subject  In  91  Am.  Dec  280. 

War.-  Confiscation  acts  of  1861  and  1862  are  not  unconstitutional, 
since  property  was  confiscated  as  property  of  enemies  and  not  as 
that  of  offenders  against  municipal  law,  pp.  810,  818. 
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Cated  t&d  afflnned  in  Wailiusli  ▼.  Vaa  Biswick,  02  U.  8.  207,  23 
L.  475,  holding  statute  gave  no  authority  to  seize  less  than  the 
whole  of  enemy's  estate;  Hlrk  y.  Lynd,  106  U.  S.  810,  27  L.  193.  1 
8w  Ct  200,  iioldiag  purchaser  of  real  estate  confiscated  under  act 
of  1861  took  the  fee.  Cited  as  authority  in  Jenkins  ▼.  CoUard,  145 
U.  S.  552,  36  Lb  814^  12  S.  Ct  870,  holding  where  life  estate  was 
confiscated,  reversionary  estate  continued  in  owner. 

Distinguished  In  Micou  v.  Benjamin,  26  La.  Ann.  721,  but  see  dis- 
senting opinion,  726,  holding  confiscation  under  act  of  1862  only 
extended  to  life  estate. 

Miscellaneous.— Cited  in  dissenting  opinions  In  Tyler  t.  Defrees, 
11  Wall.  351,  354,  20  L.  166,  167,  and  The  Confiscation  Cases,  20 
Wall.  113,  20  L.  825,  where  Field,  J.,  dissented  on  same  grounds  as 
in  principal  case.  Cited  in  The  Bremena  ▼.  Card*  88  Fed.  145,  to 
point  made  by  counsel  in  argument. 

U  WalL  331-356,  20  L.  161,  TYLBB  T.  DEFRBBS. 

Api>eal  and  etrror.— Confiscation  proceedings  coming  before  ap- 
pellate court  collaterally  as  foundation  for  title  cannot  be  reviewed 
except  to  extent  of  showing  want  of  Jurisdiction  In  court  which 
rendered  judgment  condemning  property,  p.  844. 

Cited  In  Bragg  v.  Lorio,  1  Woods,  210,  F.  O.  1,800,  holding  record 
amply  showed  seisure  sufficient  to  give  Jurisdiction. 

ITnlted  Statea.— Congress,  to  which  is  confided  power  to  make 
war,  suppress  insurrection,  etc..  Is  not  deprived  of  these  powers, 
when  necessity  arises  for  their  exercise  In  domestic  insurrection 
and  civil  war,  p.  345. 

Cited,  arguendo.  In  Todd  t.  NeaJ,  40  Ala.  269,  holding  acts  of 
notary  public  acting  under  Confederate  government  Invalid.  Cited 
generally  in  note,  01  Am.  Dec.  280. 

War* — Court  sitting  In  review  on  judicial  proceedings  under  con- 
fiscation acts,  is  to  be  governed  by  sound  and  reasonable  rules  ap- 
plicable to  analogous  cases  In  the  courts,  p.  845. 

Ap^OYed  In  Bragg  t.  Lorlo,  1  Woods,  211,  F.  C.  1,600,  holdhsg 
record  of  returns  sufficient  to  show  valid  seizure. 

Distinguished  in  Micou  v.  Benjamin,  26  Ls.  Ann  721,  but  see 
dlssCTting  opinion,  p.  726,  holding  Ufe  estate  only  could  be  confis- 
cated under  act  of  July  17,  1862. 

Searches  and  selsures.— Betum  by  marshsl  showing  seizure  of 
land  under  confiscation  act  of  Congress  is  sufficient  to  give  court 
Jurisdiction;  although  second  return  failed  to  state  that  he  had 
seized  it  under  monition  of  court,  pp.  347,  840. 

Cited  with  approval  in  Bragg  v.  Lorio,  1  Woods,  212,  F.  C.  1.800, 
where  the  two  returns  established  sufilclent  seizure  to  give  Juris* 
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dtctioa.  Cited  senerally  in  Springer  ▼•  1 
26  14.  266. 

Distinguislied  in  Alescandria  t.  Fairfti 
holding  serrice  of  notice  on  auditor  of  d 
diction  of  proceedings  to  confiscate  bon 

Miscellaneons.—  Cited  in  The  Conflsca;! 
1m  825^  where  Field,  J^  dissents  on  sai 
case. 

11  WalL  8S&-8e9»  20  li.  167,  THB  DISTI 

Internal  rerenne^—  BemoTal  of  distl 
warehouse^  proeored  bj  false  and  fraud 
according  to  law*  and  spirits  so  remoy< 
p.  864. 

Followed  in  Henderson's  Distilled  8] 
818i  holding  remoTal  fkom  distillery  to  b 

Internal  revenue.—  Forty-eighth  sectio 
relative  to  forfeitnres,  applicable  to  distl 

Internal  rerenne.— General  section  48 
1864,  as  amended  in  1866»  and  the  part 
distilled  spirits,  may  both  stand,  p.  866. 

Statutes  in  pari  materia  are  to  be  const 
by  implication  are  not  faTored.  if  the  s 
together,  p.  866. 

Approved  and  applied  in  Fabbri  v.  Mnrp 
holding  that  twenty-sixth  section  of  act  of 
did  not  repeal  like  provision  of  act  of  Man 
ley,  66  Fed.  979,  12  U.  &  App.  674,  citing 
Stat  36,  as  to  Jurisdiction  of  District  Oou 
tions,  was  not  repealed  by  26  Stat  783,  c 
Fed.  950,  holding  section  14,  organic  act  of 
of  intoxicating  liquors,  did  not  repeal  rev! 
In  re  Secretary  of  Treasury,  71  Fed.  610,  i 
ing  sections  2970-2978,  revised  statutes, 
to  enforce  payment  of  duties,  not  repea 
1.890,  or  Wilson  biU,  of  1894;  Anglo-CaL  I 
768,  48  U.  a  App.  48,  affirming  S.  C,  ' 
revised  statutes,  section  2971,  was  not  r 
quent  acts;  Coats  v.  Hill,  41  Ark.  161,  col 
act  to  quiet  tax  titles  was  held  not  to  b 
act;  New  Orleans,  etc.,  R.  Co.  v.  New  Orlet 
ing  that  later  act  did  not  repeal  charte 
Commissioners,  6  Mont  476,  18  Pac.  187, 
repealed  eariier  by  implication;  dissentii 
Board  of  Commissioners,  77  Fed.  682,  40 
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retaslBf  witl  of  miadamiM  to  eanpel  pajment  of  tax,  under  local 
statute. 

Principal  and  agsnt.— >A  principal  Is  bound  by  aacb  kno^ledga 
or  notice  as  Ua  ag^it  obtains  In  negotiating  the  particular  transac- 
tl<m,  p.  8ML 

Cited  wltb  approTal  and  rule  applied  In  Peters  t.  Bain,  188  U.  8L 
697,  88  L.  706,  10  &  Ot  868,  dtlng  cases,  and  holding  beneficiaries 
bound  by  knowledge  of  trustee,  obtained  as  attorney  for  trustor, 
in  the  transaction;  Denver  v.  Sherret,  88  Fed.  284,  60  U.  S.  App. 
119,  where  employer  was  charged  with  knowledge  of  servant,  ob- 
tained In  course  of  employment;  Robinson  v.  Pebworth,  71  Ala. 
246,  collecting  cases,  where  wife  was  charged  with  notice  to  her 
husband  as  agent;  Watson  v.  Sutro,  86  GaL  517,  24  Pac  177,  review- 
ing authorities,  where  purchaser  was  bound  by  knowledge  of  his 
attomeyr  obtained  In  examining  title;  Christie  v.  Sherwood,  118 
CaL  580,  581,  45  Pac  821,  where  bank  was  bound  by  knowledge  of 
cashier;  FIshel  v.  Bennett,  56  Conn.  44,  12  Atl.  103,  where  principal 
was  charged  with  agenfs  knowledge  that  contract  was  illegal; 
McGurk  V.  Metropolitan  L.  Ins.  Co.,  56  Conn.  539,  16  Atl.  266,  1 
li.  B.  A.  567,  and  note,  where  Insurance  company  was  bound  by 
agenfs  knowledge  of  facts  constituting  forfeiture;  Hardten  v.  The 
State,  82  Kan.  639,  6  Pac.  213,  where  lessor  was  charged  with 
agenfs  knowledge  of  Illegal  purpose  of  lease;  Suit  v.  Woodhall,  118 
Mass.  895,  holding  principal  bound  by  agenfs  knowledge  of  unlaw- 
ful purpose  of  purchaser  of  liquors;  Carr  v.  HIbemla  Ins.  Co.,  2 
Mo.  App.  474,  where  Insurance  company  was  bound  by  agenfs 
knowledge  that  other  insurance  had  been  taken;  Trust  Co.  v.  In- 
surance Co.,  79  Mo.  App.  869,  holding  Insurance  company  charged 
with  notice  to  agent  of  closing  of  insured  premises.  Approved  In 
WIttenbrock  v.  Parker,  102  Cal.  101,  41  Am.  St  Rep.  177,  36  Pac 
876,  24  L.  R.  A.  199,  where  client  was  not  charged  with  constructive 
notice  to  attorney;  Atlantic  Mills  v.  Indian  O.  Mills,  147  Mass.  276, 
9  Am.  St  Rep.  702,  17  N.  B.  502,  where  company  was  charged  with 
knowledge  of  Its  treasurer's  fraud.  Cited  also  In  elaborate  note  In 
24  Am.  St  Rep.  22a 

Limited  In  Thompson,  etc.,  Co.  t.  Capitol,  etc.,  C».,  65  Fed.  843, 
22  U.  8.  App.  669,  where  principal  was  not  bound  by  agenfs  knowl- 
edge of  his  attempt  to  defraud  her;  Allen  v.  South  B.  R.  R.,  150 
Mass.  206,  15  Am.  St  Rep.  191,  22  N.  B.  919,  5  L.  R.  A.  719,  collect- 
ing authorities,  where  principal  was  not  charged  with  ag^fs 
knowledge  of  his  Independent  fraudulent  act 

Priselpal  and  agent-*  Bale  that  principal  Is  bound  by  knowledga 
of  scent  la  based  upon  presumption  that  agent.  In  accordance  with 
his  duty,  has  communicated  such  knowledge  to  principal,  p.  867. 

C^ted  with  approval  and  applied  In  Consolidated,  etc.,  Co.  v. 
ifCmnmmm^  0^  Oo.,  45  Fed.  15,  whers  eUent  was  chained  with  knowl- 
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Mge  of  ttttomef  tm  to  solvency  of  another  elfent;  l^estem,  etc,  Co. 
Y.  Ganzer,  63  Fed.  650,  23  U.  S.  App.  608,  reylewing  authorities, 
where  principal  was  not  charged  with  knowledge  of  agent,  obtained 
in  a  collusive  arrangement  to  defraud  former;  TboB]dPP9on,  etc.,  Oo. 
V.  Capitol,  etc.,  Co.,  65  Fed.  343,  22  U.  8.  Ai^.  669,  holding  prlnc^ial 
not  bound  by  agent* s  knowledge  of  his  attempt  to  defraud  her; 
Denver  v.  Sherret,  88  Fed.  234,  60  U.  S.  Appw  119,  where  employer 
was  charged  with  knowledge  gained  by  servant  In  his  employ- 
ment; Donald  y.  Beals,  57  Cal.  405,  where  assignee  was  charged 
with  knowledge  of  attorney  acting  for  both  parties;  Watson  v.  Sutro^ 
86  GaL  517,  24  Pac.  177,  reviewing  authorities,  where  purchaser  was 
charged  with  knowledge  acquired  by  bis  attorney  in  examining 
title;  Fishel  v.  Bennett,  56  Conn.  44,  12  Atl.  103,  where  principal 
was  bound  by  agent's  knowledge  that  the  transaction  was  Illegal; 
McGurk  y.  Metropolitan  Life  Ins.  Co.,  56  Conn.  539,  16  AtL  266,  1 
>s  L.  R.  A.  567,  and  note,  where  insurance  company  was  bound  by 

agent's  knowledge  of  facts  constituting  forfeiture;  Bramblett  v. 
Henderson,  —  Ky.  — ,  41  S.  W.  576,  where  purchaser  was  bound  by 
agent's  knowledge  that  another  claimed  Interest  in  the  goods; 
Mathews  v.  Riggs,  80  Me.  110,  13  AtL  49,  reviewing  authorities, 
where  creditor  was  charged  with  his  agent's  knowledge  of  debtor's 
Insolvency;  Bennett  v.  Buchan,  76  N.  Y.  390,  where  principal  was 
estopped  by  agent's  knowledge  that  covenant  was  untroe;  Cox  v. 
Pearce,  112  N.  Y.  641,  20  N.  E.  507,  3  L.  B.  A.  564,  where  construct- 
ive notice  in  prior,  was  binding  in  subsequent  transaction;  Enos 
V.  St.  Paul,  etc.,  Ins.  Co.,  4  S.  Dak.  652,  46  Am.  St  Eep.  805,  67 
N.  W.  922,  where  insurance  company  was  bound  by  knowledge  of 
adjuster  that  insured  relied  on  his  representations;  Riordan  v.  Brit- 
ton,  69  Tex.  204,  5  Am.  St  Rep.  40,  7  S.  W.  53,  where  attaching 
creditor  was  bound  by  attorney's  knowledge  of  prior  levy;  George 
V.  Butter,  16  Utah,  116,  50  Pac.  1034,  charging  wife  with  notice 
given  to  husband.  Approved  in  Easley  v.  Barksdale,  75  Va.  284; 
dissenting  opinion  in  Western,  etc.,  Co.  v.  Ganzer,  63  Fed.  671. 
23  U.  S.  App.  608,  majority  holding  principal  not  bound  by  knowl- 
edge of  agent  as  to  collusive  arrangement  between  agent  and  others 
to  defraud  principal.  Cited  also  in  note  in  39  Am.  Rep.  830;  also 
in  good  note  in  24  Am.  St  Rep.  230. 

Limited  in  Stanley  v.  Schwalby,  162  U.  8.  276,  40  L.  967,  16  B. 
Ct  763,  reviewing  uathorlties,  and  holding  client  not  bound  by  notice 
to  attorney  who  passed  record  title,  of  unrecorded  deed;  American 
S.  Co.  V.  Pauly,  170  U.  S.  155,  42  L.  985,  18  a  Ct  561,  where 
bank  was  not  bound  by  false  representations  of  president  as  to 
cashier's  honesty;  Davis,  etc.,  Co.  v.  Davis,  etc.,  Co.,  22  Blatchf.  224, 
20  Fed.  701,  holding  corporation  not  bound  by  knowledge  of  di- 
rector contracting  with  It;  Starr  v.  Galgate  B.  Co.,  68  Fed.  243,  29 
U.  S.  App.  599,  where  principal  was  not  bound  by  a<!t  of  agent 
beyond  his  authority;  American  a  Co.  v.  Pauly,  72  Fled.  461,  88  U. 
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8.  App.  254»  where  hamk  was  not  bound  by  president's  folse  repre- 
sentations as  to  casbieifs  honesty;  Hummel  ▼.  Bank,  75  lowd,  691, 
37  N.  W.  966,  where  bank  was  not  bound  by  cashier's  knowledge 
of  his  own  fraud;  Olark  t.  Marshall,  62  N.  H.  500,  501,  collecting 
numeroua  cases,  where  principal  purchasing  of  agent  was  not 
charged  with  knowledge  of  agenfa  purpose;  Henry  ▼.  Allen,  151 
N.  Y.  0,  46  N.  B.  867,  86  L.  B.  A.  662,  and  Benedict  t.  Amoux,  154 
N.  Y.  720,  49  N.  B.  830,  where  principal  was  not  charged  with 
knowledge  of  ag^if  s  acts  in  fraud  of  former;  Societe  y.  Mackintosh, 
5  Utah,  678»  18  Pac.  367,  holding  rule  could  not  be  invoked  by  one 
who  knew  agent  was  deceiving  principal.  Criticised  in  Sooy  v. 
State,  41  N.  J.  L.  400,  where  State  was  not  bound  by.  notice  to 
member  of  legislative  committee. 

Principal  and  agent. —  Presumption  that  agent  has  communi- 
cated his  knowledge  to  his  principal  will  not  be  entertained  when  it 
is  not  his  duty,  or  would  not  be  lawful  for  him  to  do  so,  p.  867. 

Approved  and  applied  in  Akers  v.  Bowan,  88  S.  G.  472,  12  S.  B. 
172,  10  li.  B.  A.  715,  and  n.,  where  luiowledge  of  attorney,  obtained 
as  attorney  for  another,  was  not  imputed  to  client  bank;  Knobelock 
V.  Bank,  50  S.  O.  289,  27  S.  B.  972,  collecting  numerous  authorities, 
where  bank  was  not  chargeable  with  its  officer's  knowledge  in 
fraud  for  his  own  benefit;  Melms  v.  Pabst,  98  Wis.  168,  67  Am. 
St.  Bep.  907,  66  N.  W.  522,  collecting  cases,  where  client  was  not 
bound  by  confidential  information  of  attorney;  American  S.  Ck>.  v. 
Pauly,  72  Fed.  481,  88  U.  8.  App.  254,  holding  bank  not  bound 
by  presidefnf s  false  representations  as  to  cashier's  honesty;  Hum- 
mel V.  Bank,  75  Iowa,  692,  87  N.  W.  956,  where  bank  was  not 
bound  by  cashier's  knowledge  of  his  own  fraud.  Cited  also  In 
note  In  39  Am.  Bep.  880,  and  in  good  note  in  67  Am.  St  Bep.  916. 

Distinguished  in  Zang  v.  Adams,  23  Colo.  410,  68  Am.  St  Bep. 
251,  48  Pac  510,  holding  company  liable  for  fraudulent  represen- 
tation of  its  agent 

Principal  and  agenL—  Notice  to  agent  is  notice  to  principal,  as  to 
knowledge  acquired  by  agent  prior  to,  and  present  in  his  mind  at 
the  time  he  is  acting  as  such,  if  it  be  of  such  a  nature  that  It  may 
be  communicated  to  principal,  p.  868. 

Cited  with  approval  and  principle  applied  in  Mclntire  v.  Pryor, 
178  U.  8.  52,  19  S.  Ct  357,  holding  principal  bound  by  fraud  of 
agent  In  the  transaction;  Goodenough  v.  Warren,  6  Sawy.  502,  F.  C. 
5494,  where  purchaser  was  bound  by  agent*  s  knowledge  of  un- 
recorded deed;  Brown  v.  Jefferson,  etc.,  Bank,  19  Blatchf.  886,  9 
FM.  274,  holding  client  bound  by  knowledge  of  attorney  as  to 
another  dienfs  affairs;  Beecher  t.  Gillespie,  6  Ben.  866,  F.  O. 
1,224,  where  client  was  bound  by  notice  to  attorney,  though  he 
did  not  recur  to  the  knowledge;  In  re  Douglass,  11  Fod.  405,  where 
cfient  was  diarged  with  knowledge  of  attorney,  obtained  in  other 
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proceedings  mgainst  same  bantmipt;  Brown  t.  Granberry,  ete,  Co.» 

72  Fed.  101,  25  U.  S.  App.  679,  where  ezdnsion  of  evidence  that 
knowledge  was  so  present  in  agenfs  mind  was  error;  Louisville 
T.  Oa  T.  LoniSTiUe,  etc.,  R.  Co.,  75  Fed.  46^  4S  U.  8.  App.  650, 
reviewing  cases,  and  holding  bank  charged  with  knowledge  of  its 
president,  obtained  in  another  capacity;  City  Nat.  Bank  v.  Jeffries, 

73  Ala.  195,  collecting  authorities,  and  holding  client  bound  by 
knowledge  of  attorney  as  to  other  clients'  dealings;  Phoenix  Ins. 
Ck>.  V.  Flemming,  65  Ark.  63,  67  Am.  St  Rep.  906,  44  S.  W.  467, 
89  L.  R.  A.  798,  where,  in  absence  of  proof  that  knowledge  was 
present  in  agent's  mind,  principal  was  not  bound;  Ohristie  v.  Sher- 
wood, 118  OaL  580,  581,  46  Pac.  821,  where  bank  was  bound  by 
notice   to   cashier,   acquired   in   prior   transaction;   Armstrong  v. 
Abbott,  11  Colo.  223,  17  Pac.  519,  where  company  was  not  bound 
by  previously  acquired  knowledge  of  director,  it  not  being  present 
in  his  mind;  Campbell  v.  First  Nat  Bank,  22  Colo.  189,  43  Pac. 
1011,  reversing  2  Colo.  App.  285,  80  Pac.  362,  where  notice  to  bank 
president,  prior  to  transaction,  was   notice  to  bank;   First  Nat 
Bank.  v.  Campbell,  2  Colo.  App.  285,  80  Pac.  362,  where  notice 
to  president  was  not  notice  to  bank,  under  circumstances;  German, 
etc,  Assn.  v.  Farley,  102  6a.  739,  740,  29  S.  B.  622,  623,  holding  in- 
surance comiNiny  bound  by  representations  to  agent;  Snyder  v. 
Partridge,  188  lU.  185,  32  Am.  St  Rep.  137,  29  N.  B.  854,  where  pur- 
chaser was  bound  by  agent* s  knowledge  that  land  was  mortgaged 
by  mistake;  Terger  v.  Barz,  56  Iowa,  82,  8  N.  W.  771,  where,  knowl- 
edge not  being  present  in  agenfs  mind,  principal  was  not  bound; 
Lebanon  Sav.  Bank  v.  Hallenbeck,  29  Minn.  326,  13  N.  W.  147,  where 
client  was  bound  by  knowledge  of  attorney,  acquired  before  the 
agency;  Constant  v.  University,  111  N.  T.  609,  7  Am.  St  Rep.  771, 
19  N.  B.  682,  2  L.  A.  R.  787,  and  n.,  reviewing  authorities,  where, 
in  absence  of  proof  that  such  knowledge  was  present  principal 
was  not  bound;  Cox  v.  Pearce,  112  N.  T.  641,  20  N.  B.  567,  3 
L.  R.  A.  564,  where  principal  was  bound  by  constructive  notice 
received  in  prior  transaction;  Dupree  v.  Virginia,  etc.,  Ins.  Co.,  93 
N.  C.  240,  holding  company  bound  by  agenfs  valuation;  Pennoyer 
V.  WilUs,  26  Or.  12,  46  Am.  St  Rep.  601,  36  Pac  571,  where  prin- 
cipal was  bound  by  such  knowledge  of  attorney  passing  title; 
Morrison  v.  Bausemer,  82  Gratt  232,  citing  cases,  holding  prin- 
cipal unaffected  in  absence  of  proof  that  such  knowledge  was 
present  in  agenfs  mind;  Brothers  v.  Bank,  84  Wis.  395,  86  Am.  St 
Rep.  935,  54  N.  W.  791,  holding  bank  bound  by  cashier's  knowledge 
as  to  mortgagor's  competency;  Red  River,  etc.,  Ca  v.  Smith,  1  N. 
Dak.  245,  74  N.  W.  197,  holding  notice  not  imputable  to  corporation 
where  given  to  its  officers  long  previously.    Approved  in  Hoover  v. 
Wise,  91  U.  8.  810,  28  L.  894,  holding  attorney  for  coUectloii  com- 
pany was  not  agent  of  creditor;  Hunmiel  v.  First  Nat  Bank,  2 
Colo.  App.  679,  82  Pac  75,  where  one  sending  drafts  for  collection 
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was  not  bound  bj  knoiHedfft  of  ecrflectlng  baidc;  Falrfleld  Sav. 
Batt  T.  Ohase,  72  Bie  280,  88  Am.  Bep.  822,  collecting^  authori- 
ties; Melms  Y.  Pabst,  98  W1&  187,  57  Am.  St  Bep.  906,  66  N.  W. 
522,  boUUmr  cUcnt  not  diarged  with  knowledgs  of  attorney,  ob- 
tained confidentiaUy.  Oited  also  in  note  in  89  Am.  Bep.  826,  880, 
and  in  good  note  in  24  Am.  St  Bep.  282,  and  in  eKtensive  note  in 
57  Am.  St  Bep.  918. 

Limited  in  Satterfield  v.  Malone,  35  Fed.  453,  1  L.  B.  A.  39, 
where,  nnder  Pennsylvania  law,  principal  was  not  charged  with 
knowledge  of  agent  not  obtained  in  coarse  of  the  basiness;  Little, 
etc  Hin.  Go.  t.  Little,  etc,  Min.  Go.,  11  Colo.  240,  7  Am.  St  Bep.  240, 
17  Pac  768,  where  mining  company  was  bound  by  knowledge  of 
superintendent,  as  to  boundary;  State  ▼.  Sltlington,  51  Ho.  App.  258, 
where  notice  of  unrecorded  chattel  mortgage  did  not  estop  subset 
quent  mortgagee;  Arrington  y.  Arrington,  114  N.  C.  172,  19  S.  B. 
358,  wfiere  client  was  not  bound  by  knowledge  of  attorney  who 
merely  examined  title.  Distinguished  In  Mack  y.  Mcintosh,  181  IlL 
544,  54  N.  B.  1022.  Orlticised  in  Wittenbrock  y.  Parker,  102  Oal. 
103,  41  Am.  St  Bep.  178,  36  Pac.  377,  24  L.  B.  A.  199,  reyiewlng 
cases,  where  constructive  notice  to  attorney  did  not  bind  client; 
Sooy  T.  Stat^  41  N.  J.  L.  400,  where  State  was  not  bound  by  notice 
to  member  of  committee  of  legislature. 

Oonfmrion  of  goods.— Where  distilled  spirits,  forfeited  under 
reyenne  laws,  are  mixed  with  other  distilled  spirits  belonging  to 
same  person,  but  not  forfeited,  the  goyemment  is  entitled  to  its 
portloB  oi  the  result  P*  369. 

U  Wan.  809-878,  20  L.  172,  FIBST  NAT.  BANK  y.  LANIBB. 

Banks  and  banking.— Currency  act  of  Ih^  goyems  existing 
national  banks,  whether  organised  before  or  after  its  passaga, 
p.  874. 

Banks  and  banking.— National  banks  are  forbidden,  by  cur- 
rency act  ct  1864,  to  loan  or  discount  on  their  own  capital  stock 
as  security,  and  may  not  become  holders  of  such  stock,  except  when 
necessary  to  preyent  loss  on  antecedent  debt  p.  874. 

Approyed  in  Ooodbar  y.  Oity  Nat  Bank,  78  Tex.  475, 14  &  W.  866, 
holding  that  bank  ha<)  no  lien  on  shareholder's  stock  for  adyances; 
Wallace  y.  Hood,  89  Fed.  18,  holding  bank  cannot  withdraw  stock; 
Hagar  y.  Union  Nat  Bank,  63  Me.  512,  collecting  cases,  where 
bank  was  giyen  lien  on  diyidends  declared;  Nicollet  Nat  Bank  y. 
aty  Bank,  88  Minn.  97,  8  Am.  St  Bep.  645,  85  N.  W.  679,  oon- 
strolag  similar  proyision  of  State  statute. 

Limited  In  Hagar  y.  Union  Nat  Bank,  63  Me.  614,  sustaining 
attachment  Hen,  fayor  of  bank,  on  shares  of  its  own  capital  stock; 
Bohmer  y.  City  Bank,  77  Ya.  448,  whsrt  assifnt  of  eertillcate 
took  with  notice  of  Uen  glyen  by  charter. 
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Baalcs  axid  baaking.— Natioxial  banks  w^re  cheated  to  anbaerre 
public  purpose  and  not  the  prlvata  Interests  of  their  stockholders, 
p.  374. 

Olted  In  NlGoUet  Nat  Bank  r.  City  Bank,  88  Minn.  89,  8  Am.  St 
Bep.  846,  85  N.  W.  578,  construing  State  statute  forbidding  banks 
to  acQuire  Hens  on  their  own  stock. 

Banks  and  banking.—  Deposit  by  one  bank  with  another,  whether 
with  or  without  Interest  Is  nothing  but  a  loan  of  money,  p.  375. 

Approved  In  CJonklln  ▼.  Second  Nat  Bank,  45  N.  Y.  659,  holding 
Illegal  an  agreement  that  deposit  should  be  secured  by  Hen  on 
depositor's  capital  stock. 

Banks  and  banking.— Oontract  by  which  national  bank  makes 
loan,  and  takes  shares  of  Its  own  capital  stock  as  security,  Is 
Illegal,  p.  875. 

Followed  In  Conklln  ▼.  Second  Nat  Bank,  45  N.  Y.  659,  holding 
iuTalld  such  an  agreement  Approved  In  Fowler  v.  Scully,  72 
Pa.  St  467,  18  Am.  Bep.  708,  mortgage  on  real  estate,  to  secure 
loan  by  national  bank,  was  void. 

Banks  and  banking,— Thirty-sixth  section  of  act  of  1868,  forbid- 
ding shareholder  In  national  bank  to  transfer  his  stock  while  owing 
the  bank,  was  repealed  by  currency  act  of  1864,  and  cannot  be  con- 
tinued In  force  by  a  by-law  to  same  effect  P*  376. 

Olted  and  principle  applied  In  Bullard  v.  Nat  B.  Bank,  18  WalL 
594,  21  L.  925,  holding  that  national  bank  cannot  acquire  Uen  on 
shares  of  Its  stockholders  under  act  of  1864;  EvansvlUe  Nat  Bank 
V.  Metropolitan  Nat  Bank,  2  Blss.  529,  F.  O.  4,578,  holding  valid 
a  bona  fide  transfer  of  stock,  though  a  by-law  attempted  such 
restrictions;  State  v.  First  Nat  Bank,  89  Ind.  310,  where  sale  of 
stodc  on  execution  was  unaffected  by  such  by-law;  Second  Nat 
Bank  v.  National  State  Bank,  10  Bush,  375,  holding  that  such  restric- 
tion could  not  be  Imposed  by  articles  of  association  and  by-law; 
Feckhelmer  v.  National  Bxch.  Bank,  79  Va.  88,  holding  void  a  by-law 
to  same  effect  Approved  In  Richardson  v.  Wallace,  89  S.  O.  224, 
17  S.  B.  727,  where  bank,  having  procured  sale  of  Its  stock  by  ^erlff, 
was  estopped  to  deny  title  of  purchaser.  Olted,  arguendo.  In 
Nicollet  Nat  Bank  v.  Oity  Bank,  88  Minn.  87,  8  Am.  St  Bep. 
646,  85  N.  W.  579,  construing  similar  State  statute  as  to  all  Hyn^r 
Olted  also  In  valuable  note  in  11  Am.  Dea  581;  and  In  elaborate  note 
in  85  Am.  Dec   621  and  43  Am.  St  Bep.  157. 

Distinguished  In  Knight  v.  Old  Nat  Bank,  8  CUiT.  488,  F«  01 
7,885,  holding  such  restriction  in  by-law,  authorised  by  articles  of 
association,  valid  under  act  of  1864. 

Caxpoiiattons."»  Stock  osrtlfleatss,  though  not  negotiable  paper, 
In  form  or  eharaoter*  approximate  to  It  as  nearly  as  possible,  p.  877. 
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Cited  with  aj9S>roTal  and  applied  in  Matthews,  r.  Maasachoaatts 
Nat  Bank.  1  Holmes,  4P6,  F.  0.  0.286,  reviewing  antttorities,  whece 
bank  was  held  Uiable  as  assignor  of  f randnlentfy  altered  eertificatss 
Knight  ▼.  Old  National  Bank,  3  ClitL  439,  F.  0.  7,885,^  holding  that 
assignee  of  certificate  must  take  notice  of  restrictions  in  articles 
of  association;  Johnson  t.  Laflin,  5  DHL  78,  F.  G.  7,393,  reviewing 
anthorities,  and  holding  sale  of  stock  complete  upon  proper  assign- 
ment of  certificates;  Steacy  v.  Little  Boclc,  etc,  B.  Ck>.,  5  DilL  872^ 
F.  C.  13,329,  where  bona  fide  holder  was  not  chargeable  with 
equities  affecting  his  assignor;  New  Orleans  Banking  Assn.  ▼• 
Wiltz,  4  Woods,  47,  10  Fed.  333,  holding  that  pledgee  of  stock  was 
not  affected  by  unauthorized  restriction  in  by-laws;  Scott  t. 
Pequonnock  Nat  Bank,  21  Blatchf.  210,  15  Fed.  501,  holding  un* 
recorded  transfer  of  certificates  had  precedence  over  attachment; 
Ck>ntinental  Nat  Bank  ▼.  BUot  Nat  Bank,  7  Fed*  872,  collecting 
cases,  where  a  transfer  of  stock  certificate  prevailed  over  subse- 
quent attachment;  Oould  ▼•  Head,  41  Fed.  247,  holding  trustees  of 
American  Cattle  Trust  had  power  to  sell  stock  held  in  trust; 
Bood  T.  Whorton  07  Fed.  437,  where  bona  fide  purchaser  of  fully 
paid-up  stock  was  not  liable  for  assessment;  Supply  D.  Ck>.  t. 
Elliott,  10  Oolo.  833,  8  Am.  St  Bep.  591,  15  Pac  694,  where  com- 
pany was  protected  in  refusing  to  transfer  stock,  the  certificates 
not  being  produced;  Smith  v.  Crescent  City,  etc.,  Co.,  30  La.  Ann« 
1383,  where  rights  of  bona  fide  holder  of  certificates  were  superior 
to  those  of  judgment  creditor  of  assignor;  Bank  ▼.  Pinson,  58  Miss. 
438,  38  Am.  Bep.  335,  where  bona  fide  purchaser  of  certificate  was 
not  affected  by  lien  authorized  in  by-laws;  Bank  v.  Durfee,  118 
Mo.  446,  40  Am.  St  Bep.  404,  24  S.  W.  136,  where  bona  fide  pur- 
chaser of  certificates  was  unaffected  by  secret  lien;  Brinkerhoff,  etc, 
Co.  V.  Home  L.  Co.,  118  Mo.  458,  24  S.  W.  131,  where  bona  fide 
purchaser  of  certificate  was  not  bound  by  by-law  of  which  he 
bad  no  notice;  Merchants'  Nat  Bank  v.  Bichards,  6  Mo.  App.  461, 
reviewing  authoritlee,  where  right  of  purchaser  of  certificate  was 
held  superior  to  that  of  subsequent  attaching  creditor;  Cincinnati, 
etc,  B.  Co.  V.  Citizens'  Nat  Bank,  56  Ohio  St  883,  47  N.  B.  254* 
43  L.  B.  A.  785,  allowing  recovery  by  holder  of  spurious  certifi- 
cates Issued  by  bank's  officers;  State  v.  Smith,  15  Or.  128,  J15  Pac 
390,  holding  that  pledgee  of  certificates  wrongfully  caused,  transf^ 
of  stock;  Smith  v.  Baihroad,  91  Tenn.  237,  18  8.  W.  548,  reviewing 
authorities,  where  company  was  not  liable  to  beneficiary  for  trans- 
fer in  breach  of  trust,  though  with  notice;  concumng  opinion  1^ 
Guilford  v.  Western  Union  TeL  Co.,  43  Mina  437,  46  N.  W.  71, 
bolding  that  assignee  of  lost  certificate,  asking  transfer  of  stock, 
should  indemni^  company;  Keller  v.  Bureluw  etc,  Co.,  48  Mo.  App. 
S8,  94.  11  L.  B.  A.  478,  475,  collecting  authoritiea,  end  refusii^  to 
compel  Issue  of  certificates  in  lien  of  thoso  lost^  Cited  also  In  nota 
in  43  Am.  St  Bep.  150.  .       ,      ^ 
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Oorporatioiuk— Stockliolder  haying  bought  in  good  faith,  who 
prodnces  certiflcates,  regnlarly  assigned,  with  power  to  transfer 
Is  entitled  to  have  the  stock  transferred  to  him,  p.  878. 

Approved  and  applied  in  Johnston  v.  Laflin,  103  U.  S.  804,  26  L. 
685,  afOrming  6  DHL  75,  76,  78»  79,  80,  F.  G.  7,803,  collecting 
authorities,  where  sale  of  stock  was  complete  npon  proper  assign- 
ment of  certificate;  Johnston  v.  Laflln,  5  Dill.  75,  76»  78,  79,  80,  88,  n., 
F.  O.  7,893,  reviewing  authorities,  and  holding  sale  of  national  bank 
stock  complete  upon  proper  assignment  of  certificates,  with  power 
to  transfer;  Skinner  ▼.  Ft  Wayne,  etc,  B.  Ck)^  58  Fed.  58,  holding 
that  such  holder  could  compel  transfer  without  joining  his  assignor; 
Smith  T.  Crescent  City,  etc,  Co.,  80  La.  Ann.  1382,  where  un- 
registered assignment  of  certificate  was  good  against  Judgment 
creditor  of  assignor;  Bath  Say.  Inst.  y.  Sagadahoc  Nat  Bank,  89 
Me.  504,  86  AtL  997,  collecting  cases,  where  bank  wa^  liable  to 
assignee  of  certificate  for  dividends  paid  assignor;  Hughes  v. 
Drovers^  Bank,  86  Md.  422,  88  AtL  987,  where  bank  was  not 
charged  with  notice  that  shares  were  held  in  trust;  Selby  v.  Quin- 
sigamond  Nat  Bank,  188  Mass.  520,  528,  holding  that  rights  of 
assignee  of  certificate  were  superior  to  rights  of  assignee  in  bank- 
ruptcy; Fitchburg  Say.  Bank  v.  Torrey,  184  Mass.  242,  holding  that 
pledgee  of  stock  certificate  might  demand  transfer;  Walker  v. 
Detroit  etc.  By.  Co.,  47  Mich.  847,  11  N.  W.  190,  where  bona  fide 
purchaser  of  stock  from  one  having  apparent  authority  to  transfer 
was  nrotected;  Joslyn  v.  St  Paul  Dis.  Co.,  44  Minn.  185,  186,  46 
N.  W.  887,  888,  where  Judgment  commanding  partial  cancellation 
of  outstanding  certificate  was  erroneous;  Bank  v.  Pinson,  58  Bilss. 
487,  88  Am.  Bep.  884,  holding  bona  fide  purchaser  of  certificate  was 
not  subject  to  lien  authorised  by  by-law;  Leyson  v.  Davis,  17 
Mont  292,  42  Pac  796,  81  L.  B.  A.  458,  sustaining  gift  causa 
mortis,  of  national  bank  stock,  by  mere  delivery;  Doty  v.  First 
Nat  Bank,  8  N.  Dak.  18,  14,  58  N.  W.  79,  17  L.  B.  A.  261,  262,  re- 
fasing  to  compel  transfer  to  one  claiming  under  attachment  sub- 
sequent to  unrecorded  assignment;  Cincinnati,  etc,  B.  B.  v.  Citi- 
sens'  Nat  Bank,  56  Ohio  St  888,  47  N.  B.  254,  48  L.  B.  A.  7S5. 
reviewing  cases,  and  allowing  recovery  by  bona  fide  holder  of 
spurious  c^tiflcate;  State  v.  Smith,  15  Or.  128,  15  Pac.  890,  holding 
that  pledgee  of  certificate  wrongfully  caused  transfer  of  stock. 
Cited,  arguendo,  in  Wlndram  v.  French,  151  Mass.  550,  24  N.  B. 
915,  8  L.  B.  A.  750,  where  issue  of  spurious  stock  certificates  was 
held  to  constitute  false  representation  by  officers  issuing;  Keller  v. 
Bureka,  etc,  Co.,  48  Ma  App.  94, 11  L.  B.  A.  475,  refusing  to  compel 
Issue  of  c^tificates  In  Hen  of  those  lost;  Caulkins  v.  Gas-Lls^t  Co., 
86  Tenn.  606,  4  Am.  St  Bep.  798,  4  S.  W.  291,  holding  company 
baying  notice  of  trust  liable  for  transfer  at  trustee's  request;  con- 
euTlng  opinion  tn  Quilford  y.  Western  Union  TeL  Co.,  43  Minn. 
487.  46  N.  W.  71,  holding  that  assignee  of  lost  certificate,  asking 
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transfte  tf  stodc*  idioul^  indeianii(y  company;  Fra«er  ▼.  Oharleatoii. 
8  &  O.  842,  liolding  stock  transfer-book  competent  eyidenoe  of 
transfer  of  stock.  Cited  also  in  ela^rate  note  in  87  Am.  Q«p<  364, 
Limited  in  Bangor  B.  Go.  t.  Robinson,  52  Fed.  521,  where  stock- 
holder's rights  were  nnaffected  by  nnanthorised  sale  of  certificate 
indorsed  in  blank;  Supply  Ditch  Go.  t.  BUiott,  10  Colo.  884,  8  Am. 
St  Rep.  692,  16  Pac.  894,  where,  stock  certificates  not  being  ac- 
counted for,  company  was  protected  in  refusing  transfer. 

Oorporatlons.— Osrtlflcates  of  stock  assure  tke  stockholder  tbat 
the  corporation  will  not  transfer  the  stock  to  any  one  not  in  posses- 
sion of  the  certificates,  p.  878. 

Denied  In  Guilford  ▼.  Western  Union  TeL  Co.,  69  Minn.  846,  60 
Am.  St  Bep.  416,  61  N.  W.  827,  holding  assignee  of  lost  certificates 
entitled  to  transfer  of  stock,  without  indemnity. 

Oorporatlons.— ITational  bank  allowing  stock  to  be  transferred 
to  other  parties,  while  certificates  were  outstanding  in  hands  of 
bona  fide  hold^v,  Is  guilty  of  breach  of  corporate  duty,  and  Hable 
to  such  holders  for  the  injury,  p.  878. 

Olted  and  doctrine  followed  in  Moores  ▼.  Citizens'  Na't  Bank,  104 
U.  S.  680,  26  h,  872,  where  such  facts  were  held  to  constitute  a 
cause  of  action;  Johnson  t.  Laflln,  6  Dill.  76,  80,  89,  and  n.,  F.  G. 
7,398,  reyiewing  authorities  and  holding  sale  of  national  bank  stock 
complete  before  transfer  on  books;  Continental  Nat  Bank  v.  Eliot 
Nat  Bank,  7  Fed.  876,  collecting  authorities,  where  attaching 
creditor  could  not  hold  against  holder  of  unrecorded  certificate; 
Hasard  t.  National  Bxch.  Bank,  26  Fed.  94,  where  right  of  assignee 
mi  eertillcato  to  transfer  of  stock  was  not  affected  by  subsequent 
attachmont;  Bath  Say.  Inst  ▼.  Sagadahoc  Nat  Bank,  89  Me.  504, 
36  AtL  997,  collecting  cases,  where  bank  was  liable  to  assignee  of. 
certificates  for  dividends  paid  assignor;  Pratt  t.  Taunton  G.  Co.,  123 
Mass.  112,  26  Am.  Rep.  89,  holding  that  one  innocently  holding  stock 
issued  on  surrender  of  stock,  frai^dulently  transferred,  was  not 
liable  with  company  to  original  owner;  Cincinnati,  etc,R.^R.  v. 
dtteens'  Nat  Bank,  66  Ohio  St  887,  47  N.  £].  255,  48  L.  R.  A.  786, 
alknrtng  reeovery  in  faTor  of  one  holding  spurious  certificate  Issued 
by  bank's  oflteers;  Strange  ▼.  Houston,  etc.,  R.  Co.,  68  Tex,  168, 
reviewing  authorities,  and  holdteg  company  liable  to  holder  for 
transfer  with  knowledge  of  outstanding  certificate;  Baker  v.  Was- 
son,  68  Ttz.  146»  liold^  oonpaay  and  secretary  liable  tot  stch 
transfer;  Mo(»es  v.  Citisens*  Nat  Bank,  111  U.  S.  166,  28  L.  389, 
4  &  Ct  800,  holding  bank  not  liable  on  forged  certificate,  in  hands 
of  holder  with  notice;  Burt  v.  Bailey,  78  Fed.  696,  86  V.  S^  App,  67^, . 
where  parties  appearing  as  shareholders,  on  books,  were  \\si\)ie  to 
sasessment.  Ofted  also  hi  elaborate  note,  in  86  Am.  Dec  6Sii^  and  in.. 
87  Am.  Beii.  866w 
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Disttngiiisbed  in  Mbsxoj  t.  Arkansas  Nat  Bank,  87  Fed.  886, 
where,  under  local  statute,  nnregistered  pledge  of  stock  oertiflcates 
was  Toid  as  against  attachment 

U  Wan.  87&-S80,  20  L.  189,  DEWING  T.  SBAB8. 

Tender.— Judgment  on  contract  calling  for  payment  in  specified 
weight  of  pnre  gold,  solvable  in  coined  money,  should  be  entered 
for  coined  dollars  and  parts  of  dollars,  and  not  for  treasury  notes,  of 
equlTalent  market  Talue^  p*  880. 

Approved  and  applied  in  Hittson  v.  Davenport  4  Oolo.  174,  sus- 
taining Judgment  for  "gold  dollars,"  where  contract  was  payable 
in  gold;  Bowen  v.  Darby,  14  Fla.  218,  where  note  being  i>ayable 
in  gold,  it  was  error  to  instruct  jury  to  compute  amount  due  in  cur- 
rency; Belford  v.  Wood^fard,  168  111.  136,  41  N.  B.  1101,  29  L.  B. 
A.  600,  and  n.,  holding  Judgment  for  gold  coin  invalid,  where  there 
was  no  allegation  or  proof  of  such  promise;  Knox  v.  Gerhauser,  8 
Mont  280,  citing  cases,  where  Judgment  on  such  contract  was  modi- 
fied by  inserting  amount  in  gold  coin;  Phillips  v.  Dugan,  21  Ohio  St 
471,  8  Am.  Bep.  69,  holding  plaintiff  suing  on  note  payable  in  gold 
or  silver,  entitled  to  Judgment  for  specie;  Townsend  v.  Jennison, 
44  Vt  818,  holding  it  error,  in  such  case,  to  give  Judgment  for  cur- 
rency of  same  market  value;  dissenting  opinion  in  Legal-Tender 
Gases,  12  WalL  624,  20  L.  336,  majority  holding  legal-tender,  acts 
constitutionaL     Oited  also  in  elaborate  note  in  87  Am.  Dec  127. 

11  Vf9SL  880-382,  20  L.  176,  BANKIN  v.  TBNNESSBB. 

Orlmlnal  law.— In  capital  cases,  where  plea  In  bar  to  ftoond 
against  prisoner,  he  may  plead  over  to  the  felony  the  general  issue, 
I^  881,  882. 

Appeal  and  error.—  Where  Judgment  of  acquittal  in  lower  court 
is  reversed,  for  insufllciency  of  plea,  and  cause  remanded  for  trial, 
there  to  no  final  Judgment  of  which  Supreme  Gourt  can  take  cogni- 
zance on  writ  of  error,  p.  882. 

Oited  In  Ckywan  v.  Bast,  etc,  B.  Ck>.,  6  Bazt  71,  dismissing  appeal 
from  order  sustaining  demurrer,  there  being  no  refusal  to  amend. 
Cited  also  in  note,  60  Am.  Dec  489. 

11  Wan.  88»-891,  20  L.  44,  BDM0ND80N  v.  BLOOMSHIBB. 

Wllto.—  Clause  in  will  giving  to  testatrix's  husband  "  My  certifl- 
cates  now  in  the  hands  of  my  brother  Ben,"  did  not  include  cei^ 
tlflcata  as  to  bounty  lands  never  in  hands  of  brother,  nor  did  it  in* 
dude  a  warrant  for  bountj  lands,  issued  on  that  certiflcat%  pp^  888* 
191. 

Not  died. 


/ 
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U  Wan.  891*^0S,  20  L.  190.  SECOND  NATIONALr  BANK  T.  KUNT. 

TriaL— Ck>iirt8  cannot  assame,  in  Inatmctions  tt>  Juries,  that  ma- 
tarial  facts,  on  wliidi  parties  rely,  are  established,  unless  they  are 
admitted,  or  the  evidence  respecting  them  is  uncontroverfed,  p.  894. 

Approved  in  Smith  y.  Craft,  128  XT.  S.  441,  81  L.  268,  8  S.  Gt.  197, 
holding  that  question  of  fraud,  in  preference  by  insolrent,  should 
have  gone  to  jury. 

Trandulent  conveyances.—  Oral  agreement  by  debtor  to  transfer 
personal  property  to  creditor,  when  desired,  is  void  as  to  cred- 
itors, and  sale  under  such  agreement  takes  effect  only  from  delivery 
of  property,  p.  894. 

Approved  and  princ^le  applied  in  In  re  Duncan,  8  Ben.  882,  F.  C 
4481,  holding  assignee  entitled  to  recov^  pn^erty  fraudulenldy 
transferred  though  not  representing  creditor  so  entitled;  In  re  Foe* 
ter,  9  Fed.  Gas.  625,  collecting  cases,  and  holding  transfer  under  such 
agreement  an  act  of  bankruptcy;  Lloyd  v.  Strobridge,  15  Fed.  Gas. 
732,  where  promise  to  give  security  did  not  validate  mortgage  given 
after  debtor  became  insolvent;  €k>odrich  v.  Michael,  3  Colo.  79,  where 
sale  of  personal  property  without  delivery  was  void,  as  against  as- 
signee in  bankruptcy;  dissenting  opinion  in  Watson  v.  Taylor,  21 
WalL  385,  22  L.  575,  majority  holding  mere  entry  of  judgment  did 
not  constitute  a  preference. 

Distinguished  in  8cammon  v.  Bowers,  1  Hask.  503,  F.  O.  12,481, 
allowing  one  who  purchased  goods  to  be  delivered  as  manufactured 
to  retain  goods  received  when  vendor  was  insolvent;  Sawyer  v. 
Turpin,  2  Low.  34,  F.  O.  12,410,  sustaining  contract  to  deliver  goods 
to  debtor  only  upon  payment;  Teifig  v.  Boseman,  12  Biont.  451, 
81  Pac  886,  reviewing  cases,  holding  agreement  that  notes  should 
become  due  upon  Insolvency,  not  void  without  proof  of  fraud. 

Bankruptcy.—  CSiattel  mortgage,  not  deposited  in  proper  ofDce,  be- 
ing void  under  the  law  of  the  State,  as  against  creditors,  is  also  void 
as  against  mortgagor's  assignee  in  bankruptcy,  p.  394. 

Doctrine  followed  in  Bdmondson  v.  Hyde,  2  Sawy.  215,  217,  F.  O. 
4,286,  and  Bayne  v.  Brewer  Pottery  Co.,  90  Fed.  766,  where  bills 
of  sale  and  mortgage^  void  as  agaimt  oreditors,  were,  as  against 
assignee;  Farmers'  L.  &  T.  Co.  v.  Minneapolis,  etc,  Co.,  86  Minn. 
546,  29  N.  W.  850,  holding  receiver,  in  proceedings  supplementary 
to  execution,  might  avoid  such  mortgage.  Cited,  arguendo,  in  Chip- 
man  V.  McCMlan,  159  Mass.  871,  84  N.  B.  882.  Explained  in  Cogw 
geshall  V.  Potter,  1  Holmes,  78,  F.  C.  2,956,  where  mortgage^  good 
between  the  parties,  was  good  as  against  assignee. 

Distinguished  in  Goss  v.  Coffin,  66  Hew  486,  22  Am.  Rep.  688,  hold- 
ing unrecorded  lease,  good  as  between  the  parties,  valid  as  ftg^Wft 
aarignee  Is  bankmptey. 

CHattel  mortgaga,  by  terms  of  wUeh  mortgagee  retains  posses- 
sion  of  goods,  to  sell  in  course  of  trade,  mortgagee  to  take  possea- 
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■ton  on  default  of  payment,  to  Toid  as  against  creditors,  pp.  394, 
890. 

Approved  and  principle  applied  in  Means  ▼.  Dowd,  128  V,  S.  282, 
82  L.  484,  9  8.  Ot  08,  reviewing  antbcrities,  where  assignment,  re- 
serving beneficial  interest  for  debtor,  was  void;  Piatt  v.  Stewart,  18 
Blatchf.  601,  F.  O.  11,220,  holding  assignee  in  bankruptcy  entitled 
to  recover  property  transferred  in  fraud  of  creditors;  In  re  Morrill, 
2  Sawy.  861,  F.  O.  9,821,  holding  such  mortgage  void  as  against 
assignee;  Kane  v.  Rice,  14  Fed.  Gas.  128,  holding  assignee  might 
recover  property  transferred  under  such  mortgage;  Oity  Nat  Bank 
v«  Goodrich,  8  Colo.  142,  collecting  cases,  where  similar  arrange- 
ment was  void  as  against  mortgagor's  assigrnee;  Moors  v.  Reading, 
167  Mass.  826,  67  Am.  St  R^.  463,  46  N.  B.  761,  collecting  numerous 
authorities,  where  mortgagee's  rights,  under  similar  mortgage,  were 
inferior  to  those  of  assignee  In  insolvency;  Horton  v.  Williams,  21 
Minn.  190,  where  such  mortgage  was  void  as  against  subsequent 
purchaser  without  notice;  Rocheleau  v.  Boyle^  U  Mont.  463,  28  Pac. 
876,  holding  such  mortgage  void  as  to  creditors,  though  properly 
filed. 

Oritidsed  in  Oamercm  v.  Marvin,  26  Kan.  627,  holding  such  mort-^ 
gage  valid  "whtre  possession  was  taken  before  attachment  was 
levied.  Limited  in  Btheridge  v.  Sperry,  189  XT.  S.  272,  86  L.  174,  11 
8.  Ot  667,  reviewing  authorities,  where  recorded  chattel  mortgage, 
without  reservation  in  favor  of  debtor,  was  not  void;  Huntley  v. 
Kingman,  162  U.  &  686,  88  L.  648,  14  8.  Ot.  691,  holding  deed  of 
trust  valid,  possession  having  been  surrendered;  Bphraim  v.  Kelle- 
her,  4  Wash.  266,  29  Pac  989,  18  L.  R.  A.  624,  and  n.,  where  pos- 
session was  retained  and  proceeds  applied  on  debt  and  in  replenish- 
ing, mortgage  was  valid. 

Miscellaneoua.— Misdted  in  Nat  Pai%  Bank  v.  Whftmore,  104  N. 
Y.  803,  10  N.  B.  626,  holding  valid  an  agreemoit  to  give  nreference 
in  ease  of  bankruptcy. 

11  WalL  896-411,  20  L.  116,  MISSOURI  v.  KBNTUOKY. 

Courts.—  Original  Jurisdiction  of  suit  between  two  States,  to  es- 
tablish their  boundaries,  entertained  by  Supreme  Oourt  pp.  395- 
401. 

Oited  iB  United  States  v.  Texas,  148  U.  8.  640,  648,  86  L.  291,  294, 

12  &  Ot  491,  494,  reviewing  authorities,  entertaining  suit  in  equity, 
by  United  States  against  State,  to  establish  boundary  of  territory: 
Wisconsin  v.  P^can  Ins.  Co.,  127  U.  S.  288,  82  L.  242,  8  S.  Gt  1373, 
reviewing  authwities,  and  refusing  to  entertain  suit  by  State  to 
recover  statutory  penalty  from  dtisen  of  another  State. 

BtateSL*—  Kentucky,  on  becoming  a  State,  succeeded  to  the  ancient 
right  and  possession  ef  Yirginia,  which,  by  virtue  of  the  treaty  be- 
tween France  Spain  and  Bngiand,  February,  1763,  and  treaty  of 
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peace  with  Greait  BrlUln*  1789,  extended  to  middle  <tf  the  bed  of 
HinUtliWi  riyer»  p>,  401* 

AiH^roved  in  Gessill  r.  State,  40  Ark.  50d,  detenaiiiLliig  In  like 
manner  the  boundary  of  Arkaaaaa;  Jfoss  ▼.  Oibbe,  K)  Helsk.  SDl, 
holding  that  ahlftloff  of  chaan^  of  lilsaiasiinii,  in  1822  or  1828,  did 
not  alter  boundary  of  Tennessee. 

fltatee:-*  Boundary  between  Kentucky  and  Missonrl,  having  been 
once  fixed  at  middle  of  Mississippi  river,  subsequent  changes  In  its 
course  do  not  afPect  the  ownership  of  an  Island  on  Kentucky  side  of 
original  boundary  line,  p.  401. 

Cited  as  authority  and  applied  in  Indiana  v.  Kentucky,  136  IT.  8. 
508,  84  L.  832,  10  S.  Gt  1053,  holding  that  Green  Biver  Island,  in 
Ohio  river,  belongs  to  Kentucky;  Buttenuth  v.  St  Louis  B.  Co.,  128 
in.  553,  5  Am.  St  Rep.  558,  17  N.  B.  446,  holding  that  boundary 
between  Illinois  and  Missouri  is  middle  of  main  channel  of  Missis- 
sippi; Cooley  V.  Golden,  52  Mo.  App.  235,  reviewing  authorities, 
holding  that  boundary  between  Missouri  and  Nebraska  Is  center  of 
river  channel,  as  It  was  when  line  was'  established;  Holbrook  v. 
Mooce^  4  Neb.  488,  holding  that  change  in  channel  of  Missouri  xiver 
did  not  alter  boundary  line  between  Nebraska  and  Iowa. 

Bvidenoe.— Maps  and  books  of  early  explorers  are  mbre  hear- 
say, as  to  facts  within  memory  of  living  witnesses,  and,  if  different, 
the  latter  is  to  be  preferred,  p.  410. 

Approved  in  Gallagher  v.  Market  St  By.  Co.,  67  CaL  16,  6  Pac. 
871,  reviewing  authorities,  where  medical  work  was  not  admissible 
to  prove  probable  effect  of  injury.  See  also  note  in  51  Am.  Bep. 
682. 


Bvidence  examined  at  length,  with  conclusion  that  Wolf 
Island,  In  BitalaslppI  river,  Is  a  part  of  the  State  of  Kentucky,  pp. 
408-^411. 

dted  Inr  Pike  v.  Hood,  67  N.  H.  172,  27  AtL  140,  holding  that  deed, 
bounding  land  by  bank  of  brook,  refers  to  main  branch;  Branham 
V.  Turnpike  Co.,  1  Lea,  706,  708,  27  Am.  Rep.  791,  702,  reviewing 
authorities,  wh^e  a  Une  down  center  of  creek  was  held  to  f  ef  er  to 
main  channeL 

11  Wan.  411-4161  88  U  101,  THB  MONTBLLO. 

Sridenoe.— Supreme  Court  Is  supposed  to  know  Judicially  the 
principal  features  of  the  geography  of  our  country,  and  as  part  of 
It  what  streams  are  navigable  waters  of  the  United  Statea,  p.  414» 

Limited  in  United  States  v.  Rio  Grande  Irr.  Co.,  174  U.  S.  697, 
19  S.  Ct  778,  determining  on  the  evidence  that  Rio  Grande  Is  not 
navigable  within  limits  of  New  Mexico. 

Admiralty.—  HaTlgable  water  of  the  United  States  is  one  that  by 
Itself  or  by  ccmnectlon  with  other  waters,  forms  a  continued  high- 
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way,  oTsr  wbidli  commeroe  may  be  carried  on  with  other  States  or 
foreign  countries,  In  the  costomary  modes  in  wliich  such  commerce 
is  conducted  hy  water,  p.  41S. 

Approved  and  rule  applied  in  United  States  t.  The  Str.  Montdto, 
20  WalL  489,  22  L.  883,  collecting  cases,  and  holding  Fdx  rlrer  a 
navigable  water  of  the  United  States;  The  B.  M.  McOhesney,  8 
Ben.  157,  F.  O.  4,468,  reviewing  anthorities,  and  holding  that  ad- 
miralty had  jurisdiction  in  action  on  contract  of  carriage  on  Biie 
canal;  Malony  v.  Billwaukee,  1  Fed.  613,  where  District  Ckiurt  took 
jurisdiction  of  action  for  collision  <m  Erie  canaL  Approved  in  note 
to  The  Tog  Oconto,  5  Biss.  464,  F.  O.  10,421,  and  Brown  v.  United 
States,  81  Fed.  57.  Cited,  arguendo,  in  United  States  v.  Burlington, 
etc..  Go.,  21  Fed.  838,  The  Katie,  40  Fed.  488,  7  L.  R.  A.  63,  and 
n.;  also  in  elaborate  note  in  13  Am.  Rep.  262.  Cited  genially  in 
Morse  T.  Home  Ins.  Co.,  80  Wis.  506,  holding  Fox  river,  above 
Oshkosh,  not  a  navigable  river  of  the  United  States. 

Admiralty.—  River  that  does  not,  by  itself  or  in  connection  with 
other  wat^s,  form  continuous  highway  for  interstate  or  fOrtign 
commerce,  and  is  only  navigable  between  places  in  same  States  is 
only  a  navigable  water  of  the  State,  p.  415. 

Approved  and  applied  in  Commonwealth  v.  King,  150  BCasa.  225, 
22  N.  B.  906,  5  L.  R.  A.  538,  citing  cases,  where  court  took  judicial 
notice  that  part  of  Connecticut  river  was  not  within  maritime  juris- 
diction  of  United  States;  Hodges  v.  Williams,  95  N.  C.  334,  59  Am. 
Rep.  248,  holding  non-navigable  an  inland  lake,  fifteen  miles  long 
by  eight  in  width;  Heyward  v.  Farmers*  Co.,  42  S.  C.  153,  46  Am.  St 
Rep.  714, 19  S.  B.  971,  28  L.  R.  A.  47,  holding  that  title  to  bed  of  such 
stream  was  in  State.  Approved  also  in  Covington,  etc.,  Co.  v.  Com- 
monwealth, 154  U.  8.  210,  88  L.  966,  14  8.  Ct  1089,  reviewing  au- 
thorities; in  note  to  The  Tog  Oconto,  6  BIss.  464,  F.  a  10,421, 
Chisolm  V.  Calnes,  67  Fed.  292,  Shaw  v.  Oswego  Iron  Co.,  10  Or. 
378,  45  Am.  Rep.  151,  Trout,  etc.  Club  v.  Mather,  68  Vt  346,  85 
Atl.  825,  88  L.  R.  A.  571,  and  in  Willow  River  dub  v.  Wade,  100 
Wis.  99,  76  N.  W.  276,  42  L.  R.  A.  318,  and  n.,  holding  Willow 
river  to  be  a  public  navigable  water,  in  which  anyone  may  fish. 
Approved  in  concurring  opinion  in  Louisville,  etc.,  R.  Ca  v.  Rail- 
road Commissioners,  19  Fed.  708;  dissenting  opinion  in  Hutton  v. 
Webb,  124  N.  a  754,  88  8.  B.  170,  majority  holding  legislatare  onild 
not  impose  duties  on  navigation  to  pay  for  bridges,  etc.  Cited  gen- 
erally in  The  Cljrmene,  9  Fed.  167,  holding  that  Delaware  has  au- 
thorfty  over  pilotage  in  navigable  waters  within  her  limits,  but  not 


Commerce.—  Acts  of  Congress  for  license  and  enrollment  of  ve^ 
sels  only  require  enrollment  and  license  for  vessels  eoy^oyed  apoa 
navigable  waters  of  the  United  States,  p.  415. 
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OUaA'te  ItelML  St«tM  t.  BeMdiam,  29  Fed.  38i,  mnstalnlng  indict- 
ment against  captain  of  steamer  plying  on  Cliesapeake  bay;  also  !n 
note  in  62  Am.  Dec  286. 

Limited  in  The  Katie,  40  Fed.  482,  488,  7  L.  E.  A.  60,  68,  and  n.» 
reyiewing  authorities,  and  sustaining  limited  liability  aet  of  July  Id, 
1886. 


Oottgress  lias  not  prescribed  any  regulations  goyem- 
ing  conunefce  between  States,  except  so  far  as  it  Is  conducted  in 
Tessels  on  the  navigable  waters  of  the  United  States,  p.  41fi. 

Olted  In  note  In  62  Am.  Dec.  288.- 

U  WaU.  416-428,  20  L.  181,  MONCURB  y.  ZUNTa 

Coorts.— By  act  of  May  26,  1824,  practice  of  Louisiana  State 
courts  was  established  as  that  of  Federal  courts  in  that  State;  this 
act  was  not  repealed  or  modified  by  act  of  March  ^  1867,  pp.  421, 
422. 

Judicial  sals.—  A  sale  of  land  by  marshal,  under  executory  pro- 
cess of  Federal  court,  in  liouisiana,  notice  of  which  fs  not  given 
as  required  by  the  Louisiana  code,  is  inyalid,  p.  423. 

Approved  In  dissenting  opinion  in  WUcoz  r.  Bmerson,  10  R.  L 
275,  majority  holding  that  officer's  return  must  show  compliance 
with  requirements  as  to  advertising. 

Miscellaneous.—  Wilcox  y.  Emerson,  10  B.  L  277,  citing  proposition 
found  in  statement  of  facts  in  principal  case. 

U  Wan.  428-182.  20  L.  192,  ST.  LOUIS  y.  THB  FBRET  CO. 

Appeal  and  enor.— In  case  of  special  findings  by  the  court,  no 
bill  of  exceptions  is  necessary  to  raise  the  question  whether  the 
facts  found  support  the  Judgment,  p.  428. 

Approned  In  Seeberger  y.  Schlesinger,  152  U.  a  586,  38  L.  562, 
14  S.  Ct  781,  where  failure  to  take  exception.  In  such  case,  was 
immaterlaL 

Corporation  is  regarded  as  in  effect  a  dtisen  of  the  State  which 
created  it;  it  has  no  faculty  to  emigrate,  p.  429. 

Awtored  sad  prlnci^  applied  In  Ward  y.  Blake  Mfg.  Co.,  56  Fed. 
489,  12  U.  S.  App.  295,  reviewing  authorities,  and  holding  allegation 
of  organisation  In  another  State  showed  diversity  of  citizenship; 
Commonwealth  y.  Standard  Oil  Co.*  101  Pa.  St  146,  cevlewlng  an- 
thorities,  and  holding  that  foreign  corporation  could  be  taxed  only 
to  extent  of  property  brought  into  State.  Cited,  arguendo,  in  Berxy 
y.  Windham,  09  N.  H.  290,  47  Am.  Bep.  204. 

Corporation  can  exercise  its  franchises  extra-territoriaUy  only  so 
fkr  as  may  be  permitted  by  other  sovereignties;  but  with  that  con-. 
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maat,  may  do  any  act  not  ultra  Yixet»  and  aiay  hanre  i^mM  or  eon- 
atractlyo  residence,  p.  42d. 

Approved  and  applied  in  Dnke  t.  Taylor,  87  Fla.  71,  68  Am.  8t 
Bep.  238,  10  So.  174,  reviewing  anthorities,  and  holding  iUegal  an 
attempted  organisation  in  Florida,  nnder  Tennessee  charter;  St 
Lonis  V.  Ck>n8oUdated  O.  Go.,  118  Mo.  87,  20  S.  W.  700,  holding  tax- 
able^ tngs  of  foreign  corporation,  having  actual  sitoa  in  tbe  State. 

TaTatJon.—  It  la  tar  legislature  to  decide  the  mode,  form  and  ex- 
tent of  taxation  of  persons  and  property  wi^in  its  Jurisdiction, 
limited  only  by  those  principles  which  lie  at  the  foundation  of  all 
free  government;  p.  429. 

Gited  with  approval  and  rule  applied  in  Kirtiand  v.  Hotchkiss, 
100  U.  S.  497,  25  L.  662,  reviewing  authorities,  sustaining  tax  on 
bonds  secured  by  mortgage  ui>on  land  in  another  State,  the  resi- 
dence of  debtor;  OInclnnati,  etc,  B.  Co.  v.  Commonwealth,  81  Ky. 
600,  reviewing*  authorities,  and  sustaining  Kentucky's  scheme  f<^ 
taxing  railroads;  State  v.  Shaw,  21  Nev.  226,  29  Pac.  822,  holding 
cattle  taxable  la  county  of  situs,  regardless  of  owner's  residence; 
arguendo^  in  State  v.  Central  Pacific  B.  Co.,  21  Nev.  264,  80  Pac. 
60a 

Taxation.— >  Jurisdiction  is  as  necessary  to  valid  legislative  as  to 
valid  Judicial  action,  p.  480. 

Cited  with  approval  and  principle  applied  in  Gloucester  F.  Co. 
V.  Pennsylvania,  114  U.  S.  208,  29  L.  163,  6  S.  Ct  830,  reviewing 
authorities,  and  holding  invalid  a  tax  on  capital  stock  of  foreign 
ferry  c(Mnpany;  New  YorlL,  etc.,  R.  Co.  v.  Pennsylvania,  153  U.  S. 
046,  88  L.  SS^  14  &  Ct  958,  reviewing  authorities,  and  holding 
Pennsylvania  could  not  compel  foreign  corporation  to  withhold  part 
of  interest,  payable  in  New  York,  on  its  bonds  held  in  Pennsylvania; 
Commonwealth  v.  Standard  Oil  Ca,  101  Pa.  St.  146,  reviewing  cases, 
and  holding  foreign  corp<Hratlon  taxable  only  as  to  property  brought 
into  State;  Street  R.  Co.  v.  Morrow,  87  Tenn.  438^  11  &  W.  855, 
2  li.  R.  A.  862,  holding  Illegal,  a  State  tax  on  foreign-held  bonds; 
dissenting  opinion  in  Adams  Bxp.  Co.  v.  Ohio,  165  U.  S.  230,  41  L. 
698, 17  S.  Ct  818,  majority  holding  valid  Ohio^s  scheme  of  taxation, 
as  to  foreign  express  companies;  Commonwealth  v.  Gloucester  F. 
Ga,  98  Pa.  St  118,  majority  sustaining  tax  on  eapissl  stock  of 
foreign  ferry  company. 

Taxation.— Rule  that  locality  of  personal  property  is  that  of  its 
owner,  does  not  afPect  the  taxing  power  where  the  property  has  its 
actoal  sltos,  and  legislative  Jurisdiction  exists,  p.  430. 

Shipping.— ** Home  port"  of  a  vessM  depends  upon  locality  of 
her  owner's  residence,  and  not  upon  the  place  of  enrollment,  p.  431. 

Approved  and  applied  in  The  Lotus  No.  2,  26  Fed.  641,  reviewing 
autiiorfties,  and  holding  that  port  of  enrollment  was  not  vessel's 


4m  JMm  on  U.  8.  Boportt.  U  Wall.  416-482 

horn*  port;  Mtagror  t.  Baldwin,  07  Ala.  71V  39  Am.  B^  716»  hoMiag 
Illegal,  a  tax  on  ferry-boat  at  port  of  registration. 

TaTation.— Tax  imposed  on  ferry-boats  b^onglng  to  Illlaols  cor- 
poration, having  their  home  port  in  that  State,  and  touching  at 
St  Louis  only  to  take  on  and  discharge  cargo,  as  property  within 
that  city,  is  invalid,  though  the  corporation  had  offices,  and  most  of 
its  stockhcdders  lived,  in  St  Lonis,  pp.  4S1,  432. 

Approved  and  principle  applied  in  Qloncester  F.  Ck>.  v.  Pennsyl- 
vania, 114  IT.  S.  206,  29  I«.  168,  6  8.  Gt  880,  reviewing  authorities, 
where  tax  on  capital  stock  of  foreign  ferry  company  was  invalid; 
Baltimore,  etc,  B.  Co.  v.  Allen,  22  Fed.  879,  holding  that  State  could 
not  tax  rolling  stodk  of  foreign  railroad  corporation;  Mayor  v.  Bald- 
win, 07  Ala.  70,  29  Am.  Bep.  716,  holding  tax  illegal,  under  similar 
cbenmstanoea;  Johnson  v.  De  Bary*Baya,  87  Fla.  618^  19  So.  646, 
87  L.  B.  A.  026^  and  note,  restraining  seizure  of  vessel  for  tax  im- 
posed away  from  home  port;  Philadelphia,  etc.,  R.  Go.  v.  Appeal 
Tax  Court  00  Md.  416,  holding  invalid,  a  tax  on  rolling  stock  of 
foreign  railroad  corporation;  Boberts  v.  Gharlevoix  Township,  60 
Mich.  198,  26  N.  W.  878,  holding  vessel  enrolled  and  licensed  not 
taxable  In  other  tlian  home  port;  Graham  v.  St  Joseph  Township, 
67  Mich.  606,  80  N.  W.  810,  holding  vessel  belonging  to  foreign  cor- 
poration not  taxable  because  used  in  the  State;  Conley  v.  Ghedic,  7 
Nev.  842,  holding  goods  in  transitu  not  taxable  in  State  through 
which  they  pass;  Barnes  v.  Woodbury,  17  Nev.  888,  80  Pac.  1069, 
holding  that  cattle  were  not  taxable  in  county  where  they  were  tem- 
porarily gracing;  Connecticut  etc.,  Co.  v.  Columbia,  62  N.  H.  287, 
where  logs  in  transit  were  not  taxaUe  in  State  where  temporarily 
stOTed.  Approved  generally  in  State  ex  reL,  etc  v.  State  Board,  3  S. 
Dak.  801,  03  N.  W.  196,  and  dissenting  opinion  in  Commonwealth  t. 
Gloucester  Ferry  Co.,  96  Pa.  St  119,  majority  holding  capital  stock 
of  ferelgB  fonry  company  taxable.  Cited  also  in  note  in  06  Am.  Dec 
026;  027,  and  in  elaborate  note  in  62  Am.  St  Bep.  471. 

INatlngniabed  b  Pnllman's  Car  Ca  v.  Pennsylvania,  141  U.  8.  23, 
80  L.  9M,  11  8.  Ct  878,  sustaining  tax  on  capital  stock  of  foreign 
sleeping-car  company;  Pullman's,  etc,  Co«  v.  Twombly,  29  Fed.  6B8. 
reviewing  anthoritlea,  and  sustaining  Iowa's  scheme  of  taxation  as 
to  PaDman  cars;  St  Louis  v.  Consolidated  Coal  Oc,  118  Mo.  87,  89, 
20  &  W.  700,  holding  taxable  the  tugs  of  foreign  corporation  having 
actnal  altos  in  the  State;  Union,  etc,  Co.  v.  Lynch,  18  Utah,  890, 
00  P»c  Gi2,  bedding  refrigerator  cars  of  foreign  corporation,  used 
in  State,  taxable.  Limited  in  dissenting  oi^nion  in  Johnson  v.  De 
Bary-Baya,  87  Fla.  022,  028,  020,  19  So.  647,  648,  87  L.  B.  A.  027, 
028,  and  note^  majority  holding  illegal,  a  tax  on  vessel  having  home 
port  in  another  State;  Irvin  v.  New  Orieans,  etc.,  B.  Co.,  94  111.  no, 
84  Am.  Bep.  211,  sustaining  tax  on  ferry-boat  owned  one-half  by 
local  company,  plying  between  lUinois  and  Kentucky* 
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U  WalL  482-488;  20  L.  196,  UNITED  8TATBS  Y.  HOWBLI«. 

Statates.—  Oourts  must,  if  possible,  avoid  declaring  an  act  inyalid, 
for  want  of  any  meaning,  p.  480L 

Counterfeiting.— Section  6  of  the  act  of  July  25,  1862,  relative 
to  counterfeiting,  etc.,  certain  government  obligations,  is  not  void 
for  repugnancy,  pp.  486,  487. 

CouzLterf eiting.--  Wc^ds  **  false,  forged  and  connterfeU;'*  In  aixtb 
section,  act  of  July  26,  1862,  when  applied  to  any  obligation  of  the 
government  therein  mentioned,  imply  that  it  puiports  to  be  such 
an  instrument,  but  Is  not  genuine  or  valid,  p.  487. 

An>roved  in  United  Statits  v.  Owens,  87  Fla.  116,  to  same  effect 
Cited,  arguendo,  in  United  States  v.  Patterson,  55  Fed.  640,  holding 
words  ^trade  and  commerce'*  In  act  of  July  2, 1890,  synonymous. 

Counterfeiting.—  Indictment,  under  section  6.  act  of  July  25, 1862, 
for  passing  counterfeit  treasury  notes,  following  words  of  that  sec- 
tion, is  not  void  for  repugnancy,  pp.  486,  488. 

Followed  In  United  States  v.  Caiil,  105  U.  8.  618,  26  L.  1186, 
holding  that  indictment  must  charge  that  defendant  knew  the  in- 
strument to  be  false. 

11  Waa  48&442»  20  U  187,  IKSUBAKOB  OO.  T.  WBODB. 

Bvidenoe. —  Rules  of  evidence  must  expand  according  to  exigen- 
cies of  society,  p.  44a 

Approved  in  Lane  v.  Missouri  Pacific  R.  Co.,  132  Mo.  19,  83  S.  W. 
650,  holding  evidence  of  deceased's  habit  of  drunkenness  admissible 
on  question  of  contributory  negligence. 

Svidsnoe  offered,  which  conduces  In  any  rsssonaMe  degree  to 
establish  the  isrobablUty  or  improbabiUly  <^  the  fact  in  contcoveny, 
should  go  to  the  Jiny,  p.  440. 

Cited  as  authority  in  Plumb  v.  Curtis,  86  Oodb.  160,  88  AtL  1000, 
admitting,  on  question  of  agency,  testimony  <ff  plaintiff  ttiat  su^ 
posed  agent  was  impecunious;  Lane  v.  Missouri  PadAc  B.  Co.,  182 
Ma  10,  88  8.  W.  660,  bedding  evidence  oi  deceased's  habit  of  drunk- 
enness admissible  on  question  of  contrlbutoiy  negligence;  Dodge  t. 
Weill,  168  N.  T.  860,  68  N.  B.  85,  admitting  evidence  of  Item  not  In 
bin  of  particulars  to  prove  contract;  Robots  v.  Continental  Ins.  Co., 
41  Wis.  828,  admitting  enridenoe  ct  a  role  of  company  osi  qoeaUon 
of  Its  knowledge  of  previous  tnsuranoeu 

X^unranoe. —  In  action  on  Insurance  policy,  direct  evidence  not 
being  possible,  testimony  of  class  of  merchants  as  to  uniform  rela- 
tion betweoi  stock  on  hand  and  the  annual  sales.  In  their  business. 
Is  admissible  on  question  of  loss  by  fire  to  similar  stock  of  goods» 
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Approred  lii  Lane  t.  Mtssotni  Pacific  B.  Co*,  182  M«.  19,  38  S.  W. 
^My,  holdinir  erldeziee  of  deceased's  habit  of  dnmkenness  admissible 
on  question  of  contributory  negligence. 

limited  in  Jones  t.  Mechanics'  Ins.  Co^  36  N.  J.  h.  43, 13  Am.  Rep. 
416,  excluding  such  testimony  by  city  dealer,  on  question  of  value 
o<  oountzy  stock. 

Bvldenee. —  Presumptlosi  is  an  inference  as  to  existence  of  a  fact 
not  actually  InKmn,  arising  from  Its  usual  conneetlkm  tvIUi  another, 
wMA  Is  known,  ppw  441,  442. 

Approved  tn  Lane  V.  Missouri  Pacfflc  R.  Go.,  182  Mo.  10,  88  S.  W. 
650,  holding  evidence  of  deceased's  habit  of  drunlcenness  admissible 
on  question  of  contributory  negligence;  Burftftolder  t.  Henderson, 
78  Mo.  App.  295,  collecting  cases,  and  holding  that  it  was  rightly 
left  to  Jury  to  draw  this  Inference^ 

Ouatoms  and  usages. —  Witness  may  not  be  asked  what  tb^  course 
of  trade  is  in  a  particular  business;  it  Is  only  through  the  aggregated 
testimony  of  all  the  witnesses,  as  to  their  personal  experiences,  that 
^e  fact  can  be  proved,  p.  442. 

Fallowed  tn  Wler  t.  Allen,  61  K.  H.  186,  admitting  evidence  of 
Individual  statements  to  prove  common  report 

Miscellaneous. —  Mlsdted  in  United  States  v.  8an  Pedro,  etc.,  Co., 
4  N.  Mex.  601  (BOS),  17  Pac  420.  Cited  to  note  In  report  of  principal 
case  in  li.  B.  A.  incidentally,  and  in  Sahn  v.  TradersT  In&  Co.,  4 
Wya  472,  62  Am.  St  Rep.  78.  34  Pac.  1076. 

11  WalL  44^-4881  TDUIB^  MBAP8E  T.  NORTON. 

Public  lands.— Appellants'  dalm  to  Rancho  Bl  Befuglo  under 
Mexican  grant,  held  fraudulent,  PIK  452-457. 

QflioenL— Where  Jurisdiction  is  delegated  to  a  tribunal  over  a 
siAJed-matter,  and  its  exercise  is  discretionary,  the  decision  of  the 
matt«r»  In  absence  of  fraud,  is,  in  general,  valid  and  conclusive. 
Pw4B7. 

PubUe  lands.-*  Decrees  by  commissioners,  or  by  District  or  Su- 
pfeme  Gourt;  and  patents  issued,  under  tbr.  act  authorizing  commis- 
skMieia  to  settle  Mexican  land  grants  in  Oalifomia,  are  conclusive 
only  between  United  States  and  claimants,  and  do  not  affect  rights 
of  tlMrd  persons,  p.  457.  « 

Approved  In  De  Quyer  v.  Banning,  167  U.  S.  742,  42  L.  846,  17 
a.  CM:  944,  reviewing  authorities,  and  holding  description  in  such 
pstent  eoB^naive  against  grantee  of  patentee;  Weeks  v.  Milwaukee, 
m^  &.  Co.*  78  Wla.  510,  47  N.  W.  742,  collecting  cases,  where  Issue 
ci  oardflcmte  of  location  did  not  prejudice  rights  of  real  owner. 

VubBa  Umdmr^lMDd  p«ts9its»  in  suits  at  law,  are  conclusive  evi- 
denoe  of  title  as  against  United  States  and  all  claiming  under  United 
Statae  bj  Junior  titles  j^  457. 
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Api»x)yed  In  dUwentlDg  opinion  in  Northern  Padfle  R.  Co.  t. 
Barden,  46  Fed.  020,  majority  overruling  demnner  to  eomptaint 
at  law  to  recover  land  claimed  at  mineraL 

Bqtiity.—  The  Jurisdiction  of  a  court  of  equity  to  rdieve  against 
fraud  or  mistake,  extends  to  cases  where  one  man  has  procured 
land  patent  which  belonged  to  another  at  time  patent  was  Issued, 
p.  46& 

Approved  and  principle  applied  in  Mahn  v.  Harwood,  112  U.  S. 
358,  28  U  067,  6  8.  Ot  177,  holding  rule  applicable  to  ease  of  patent 
for  invention;  Bisson  v.  Onrry,  85  Iowa»  78,  collecting  authorities, 
where  one  claiming  rights  as  pre-emptioner  was  permitted  to  con- 
test plaintifTs  pttteat  Oited,  arguendo,  in  Oolorado  Coal  Co.  v. 
United  States,  128  U.  8.  814,  81  L.  185,  8  8.  Ct  184,  where  biU  to 
cancel  patents  was  dismissed  as  to  innocent  purchaser. 

Trusts.— Where  one  party  has  acquired  the  legal  right  to  prop- 
erty to  which  another  has  a  better  right,  court  of  equity  will  coih 
vert  him  into  a  trustee  and  compel  bim  to  eoavey  the  legal  title, 
p.  45a 

Approved  and  i^pplied  In  Widdlcombe  v.  OhUdera,  124  U.  8L  405, 
31  L.  430,  8  8.  Ot  520,  collecting  authorities,  and  holding  patent  not 
conclusive  as  between  patentee  and  one  with  superior  right;  Hodge 
V.  Palms,  68  Fed«  68,  87  U.  8.  App.  61,  collecting  cases,  whece  de- 
fendants claimed  under  a  void  probate  proceeding;  Dale  v.  Turner, 
84  Mich.  417,  where  complainant  claimed  under  military  bounty 
warrant  and  defendant  under  patent 

Vendor  and  purchaser.— Pundiasers  of  land,  having  at  the  time 
notice  of  titie  in  another  than  their  grantee^  axe  not  Innocent  pur 
chasers,  p.  458. 

Approved  In  Widdlcombe  v.  Childers,  124  U.  S.  405,  81  L.  480,  8 
8.  Ct  520,  collecting  cases,  where  subsequent  patentee  had  notice 
of  mistake  in  original  patent;  Felix  v.  Patrick,  145  U.  8.  827,  86  ti. 
725,  12  8.  Ct  865,  where  bill  to  cancel  patent  fraudulently  obtained 
was  dismissed  for  laches. 

Limitation  of  actions.—  Ladies  and  statnte  of  limitations  cannot 
prevail  where  relief  sought  is  grounded  on  charge  of  secret  fraud, 
an^  suit  was  brought  within  reasonable  time  after  evidence  of  llie 
fraud  wai^  discovered,  p.  45a 

Cited  with  approval  and  doctrine  applied  in  Kirby  v.  Lake  8hore, 
etc.,  B.  Co.,  120  U.  &  186,  80  L.  572,  7  8.  Ct  483,  coHectlng  cases, 
and  holding  that  local  statute  of  limitations  did  not  change  rule: 
Jones  V.  Van  Doren,  130  U.  8.  603,  32  L.  1080,  0  8.  Ct  687,  a  suit 
by  widow  for  dower;  Mclntire  v.  Pryor,  173  U.  8.  56,  10  8.  Ct  859, 
reviewing  authorities,  and  annulling  foreclosure  sale  for  fraud; 
M'Alpine  v.  Hedges,  21  Fed.  600,  where  there  was  a  dead  la  fnand 
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oC  credttoni  kept  off  tht  records;  Hodge  ▼.  Palme,  68  Fedi  64^  t7 
U.  8.  App.  61,  where  ajct  complalBed  of  was  void  probate  sale: 
McB:iieeIj  r.  Teny,  61  Aik.  648,  88  Sw  W.  957,  refnewfng  cases, 
whMe  ^ere  was  a  delay  of  sixteen  years  owing  to  secreted  deed; 
Prlstoo  T.  Gutter,  64  N.  H.  468,  18  Atl.  879,  reviewing  authorities* 
and  aUowlBg  Mil  for  recovery  of  property  fraudulently  conveyed 
by  deceased;  Todd  v.  Bafferty,  80  N.  J.  Bq.  208,  where  statute  did 
not  run  against  surviving  partner's  right  to  demand  accounting  for 
fraud;  United  States  v.  (tea  Pedrov  ete^  CkK,  4  N.  Hex.  590  (809, 
17  Pac  420,  holding  same  rule  an>llcable  to  suit  by  XJnitBd  States 
to  set  aside  patent;  Peck  v.  Bank,  16  R.  L  715^  19  Atl.  871,  7  li.  B.  A. 
881,  and  note,  where  statute  ran  from  discovery  of  fraudulent  trans- 
fer of  stock;  Weeks  v*  Milwaukee,  etc,  K  Co.,  78  Wis.  515,  47  N. 
W.  741,  where  there  had  hem  sale  under  fraudulent  probate  pro- 
ceedings; BogMS  V.  Van  Nortwlck,  87  Wis.  481,  58  N.  W.  763,  where 
plaintiff  failed  to  make  showing  of  reasonable  diligence  after  dis- 
covery of  fraud.  Gited  also  in  elaborate  note  in  2  Am.  Si  Rep.  801. 
Miscellaneous.— CMted  in  note  to  Norton  v.  Meader,  4  Sawy.  629, 
P.  0. 10,861,  report  of  same  case  in  lower  court;  McGurdy  v.  Baugh- 
man,  48  Ghio  St  88,  1  N.  B.  96,  to  effect  that  principal  case  did  not 
pass  on  validity  of  Judgment  against  married  woman. 

U  Waa  469-488,  20  L.  199,  QALVBSTON  B.  B.  v.  GOWDBBY. 

Ballroads.— Gharter  of  company  examined  and  held  to  authorise 
mortgage  of  any  real  estate  that  might  be  acquired,  p.  474. 

Limited  in  Morgan  v.  Donovan,  68  Ala.  263,  holding  that  mortgage 
in  question  did  not  extend  to  real  estate  not  necessary,  etc.«  to  com- 
pany*s  business^ 

Bailroada.— Act  of  December  19,  1857  CT^xas  Stats.),  authorises 
railroads  to  mortgage  and  sell  rights  of  way,  franchises,  etc^  and 
Inures  to  benefit  of  mortgages  or  trust  deeds  given  before  its 
passage,  p.  475. 

Approved  and  principle  applied  in  Houston,  etc.,  By.  r.  Texas,  170 
U.  &  259,  42  L.  ^028^  18  8.  Gt  616,  where  sale  of  railroad  was  rsH- 
fled  by  subsequent  act;  Abbott  v.  New  York,  etc.,  B.  Go*,  146  Mass. 
464,  16  N.  B.  99,  where  attempted  transfer  of  right  of  eminent  do* 
main  was  ratlfled  by  subsequent  act;  ISouston,  etc,  B.  Co.  v.  Shir- 
ley, 64  Tex.  189,  holding  sale  under  this  statute^passed  franchises, 
etc.,  but  purchaser  did  not  assume  antecedent  liabilities.  Gited, 
argoendoi  la  Hew  Gifleans,  etc.,  B.  Ga  v.  Delaware,  114  U.  &  61Q, 
29  L.  947*  6  &  Gt  1018>  holdlnfif,  under  similar  statute,  that  fran- 
chises might  be  sold  at  bankruptcy  sale. 

OmymmUfOk  ^ssmot  repudiate  Its  trends  In  bonn  fide  hands,  and 
aftwr  recelviS9.'t&Bir  preceeds,  upon  the  ground  that  the  directors' 
meeting  authorising  them  was  ufilawtuHy  h^d  OUtfelde  of  lbs  Staie 
of  Its  creation,  pp.  4761  477. 
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Cited  and  principle  followed  in  Lynde  r.  The  Conntj,  16  WalL  14, 
21  L.  276,  sustaining  yaUdlty  of  county  bonds,  issued  by  county 
judge  while  out  of  State;  Handley  t.  Stutz,  139  XT.  S.  422,  85  !«. 
232,  11  S.  Ct  632,  affirming  &  G^  41  Fed.  638,  reviewing  authorities, 
where  stockholders  were  bound  by  their  action  at  meeting  out  of 
State;  Oregonian  R.  Oo.  r.  Oregon,  etc.,  Co.,  11  Sawy.  660,  27  Fed. 
280,  holding  immaterial,  an  allegation  that  lease  was  executed  out 
of  the  State;  Hodd^  ▼.  Kentucky,  etc.,  B.  Co.,  7  Fed.  796,  collecting 
cases,  and  sustaining  mortgage,  executed  by  president  in  another 
State;  Stuts  r.  Handle,  41  Fed.  638,  where  stockholders  were 
bound  by  increase  ol  capital  stock,  roted  at  meeting  held  in  another 
State;  Beiebwald  t.  Commercial  H.  Co.,  106  Dl.  451,  sustaining 
notes  and  mortgages  giyen  out  of  State;  Coe  t.  New  Jersey,  etc.,  B. 
Co.,  31  N.  J«  Bq.  117,  overruling  objection  that  mortgage  was  au- 
thorised by  resolution  at  meeting  held  in  another  State;  Miller  v. 
Insurance  Co.,  92  Tenn.  181,  21  S.  W.  42,  20  D.  R.  A.  772,  and  note, 
where  company  was  estopped  to  claim  that  it  had  not  adopted  cer- 
tain amendment.  Cited  generally  in  Dorian  t.  City  of  Shreveport, 
28  Fed.  292,  sustaining  action  on  city  bonds,  though  issue  was  not 
fiS»eciaUy  aathorised.  Cited,  arguendo,  in  Slocum  v.  Warren,  10  R. 
L  123,  stockholder  could  not  avoid  liability  on  ground  that  corpora- 
tion was  not  properly  organized.  Approved  also  in  note  to  Alexan> 
der  T.  Central  Rd.,  3  PilL  490,  F.  O.  166. 

Limited  in  State  v.  Milwaukee,  etc.,  R.  Co.,  45  Wis.  699,  holding 
that  forfeiture  might  be  adjudged  where  corporation  had  its  prin- 
cipal place  of  business,  officers,  books,  etc.,  in  another  State. 

Corporationsy  while  generally  existing  only  where  created,  may 
transact  business  by  agents  in  another  Jurisdiction,  so  long  as  local 
authoritieir  do  not  object,  p.  477. 

Approved  and  applied  in  Oregonian  Ry.  Co.  v.  Oregon,  etc.,  Co.,  11 
Sawy.  669,  27  Fed.  280,  holding  immaterial  an  allegation  that  lease 
xras  signed  out  of  the  State;  Reichwald  v.  Commercial  H.  Co.,  106 
IlL  451,  collecting  cases,  where  notes  and  mortgages,  given  by  di- 
rectors in  another  State,  were  sustained. 

Limited  in  Franco-Texan  L.  Co.  v.  Laigle,  69  Tex.  343,  holding 
attempted  election  of  directors,  in  foreign  country,  void. 

Execution.—  Purchaser  at  execution  sale  takes  only  the  right, 
title  and  interest  of  debtor,  subject  to  equities  existing  at  time  of 
judgment,  p.  477. 

Approved  in  Holland  v.  The  State,  in  Fla.  618,  a  ease  of  sale  of 
franchise,  under  statutory  power.  Cited,  arguendo,  in  Broadwell  v. 
Merritt,  87  Mo.  102. 

Bonds.—  Purchaser  of  railroad  bonds  in  open  market,  sQi^wslng 
them  to  be  valid,  in  absence  of  proof  to  the  contrary»  wlH  be  deemed 
a  bona  fide  holder  for  valusb  P^  476L 
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Cited  and  CoOowad  in  Lei^  Island*  etc»  Go.  y.  ColnmbuB,  etc.#  B. 
Co.,  65  Fed.  457,  reyiewing  cases,  where  purchaser  of  bonds,  with 
unpaid  coupons  attached,  was  bona  fide  holder;  Seybel  y.  National 
Cur.  Bank,  54  K.  Y.  302,  13  Atu.  Bep.  593,  holding  purchaser  of 
stolen  United  States  bond,  not  bound  to  inquire  as  to  seller's  title; 
Miller  y.  Insurance  Co^  92  Tenn.  181,  21  S.  W.  42,  20  L.  A.  B.  772, 
and  n.,  where  company  was  estopped  to  deny  adoption  of  amend- 
ment 

Limited  in  Spence  y.  Mobile,  etc.,  B.  Co.,  79  Ala.  586,  reyiewing 
authorities,  where  purchasers  of  first  mortgage^  bonds  were  charged 
with  notice  of  lien  presenred  by  act  of  consolidation. 

Bonds.—  There  being  three  railroad  mortsnges,  to  secure  different 
dasses  of  bonds,  and  the  trustees  being  dead,  bill  of  foreclosure 
may  be  brought  by  parties  holding  bonds  of  the  yarlous  classes,  on 
btiialf  of  themselyes,  and  all  other  bondholders,  p.  478. 

Cited  approyingly  and  principle  relied  upon  in  Beinach  y.  Atlantic, 
etc  B.  Co.,  68  Fed.  88,  taking  jurisdiction  of  bill  by  alien  bond- 
holder, though  trustees  and  other  defendants  resided  in  same  State; 
Henry  r.  TrayelleiV  Ins.  Co.,  16  Colo.  186,  26  Pac.  320,  allowing 
hdteryentloD  by  bondholder,  where  trustee  was  acting  in  bad  faith; 
McFadden  v.  Mays  Landing,  etc.,  B.  Co.,  49  N.  J.  Eq.  185,  22  Atl. 
985^  collecting  cases,  and  allowing  action  by  one  bondholder,  trustee 
refusing  to  act;  Hammond  y.  Taryer,  89  Tex.  294,  34  S.  W.  730,  sus- 
taining yalidity  of  sale,  under  decree  in  like  suit 

Bonds.— Where  suit  to  foreclose  is  brought  by  certain  bond* 
holders^  on  behalf  of  themselyes  and  others,  any  bondholder  pcoy- 
ing  his  claim  may  contest  the  claim  of  any  other,  p.  479. 

Approyed  In  Sutheriand  t.  Lake,  ete^  B.  Co.,  28  Fed.  Cas.  461, 
wh««,  prior  mortgagee  haying  bcgxm  suit  to  foreclose,  separate  ac- 
tion by  Junior  was  unnecessary;  Gtelyeston,  eto.«  B.  Co.  r.  Butler. 
66  Tex.  612,  holding,  under  particular  cireumstances»  that  other 
creditors  than  plaintiff  need  not  be  joined. 

Limited  In  Chester  r.  Life  Assn.,  4  Fed.  482,  refusing  to  make 
assignee  of  Insolyent  corporation  a  defendant.  In  suit  against  the 
corporation. 

Bonds.— Decree  of  foreclosure,  in  suit  by  bondholders,  on  behalf 
et  themselyes  and  others,  Is  not  concluslye  as  to  amount  of  bonds 
outstanding  and  due,  before  those  bonds  haye  been  regularly  pro- 
duced and  proyed,  p.  479. 

Approyed  In  Toler  y.  Bast  Tenn.,  etc.,  B.  Co.,  67  Fed.  181,  reyiew- 
ing authorities,  and  holding  that  It  was  not  necessary  to  produce 
bonds  and  coupons,  before  decree  nisi. 

ICortgages.—  Bailroad  and  its  prlyles  are  estopped  "to  claim  that 
mortgages  <^  deeds  of  trust  glyen  by  the  company,  which  p«rp«!t 
Is  cover  after-aoQulfsd  property,  do  not  ooier  tUX  iMA  t^j  pso^ 
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fMs  to;  Booh  mortgages  or  deeds  attach  to  ite  company's  property 
as  It  comes  Into  existence^  p,  481. 

Approved  and  applied  in  Thompson  t.  White,  etc.,  E.  Ck).,  1S2  XJ. 
8.  74,  88  li.  260,  10  S.  Ot  81,  where  such  mortgage  was  good  against 
vendor  of  snbseqnently-acqnired  real  estate;  Central  Trust  Co.  t. 
Kneeland,  188  U.  S.  410,  84  L.  1016,  11  S.  Ot  858,  reviewing  authori- 
ties, where  such  mortgage  was  held  to  cover  terminal  facilities; 
United  States  Tel.  Co.  v.  Boston  T.  Co.,  147  U.  S.  448,  37  L.  237, 
13  8.  Ct  402,  where  such  mortgage  took  prior  right  to  after-acquired 
property;  Wade  v.  Chicago,  etc.,  R.  Co.,  149  U.  S.  841,  87  L.  761,  18 
8.  Ct  808,  collecting  cases,  where  after-acquired  clause  prevailed 
against  grantee  ct  one  to  whom  mortgagor  liad  conveyed;  Barnard 
V.  Norwich,  etc.,  R.  Co.,  4  Cliff.  865,  F.  C.  1,007,  where  leasehold  in- 
terest passed  under  after-acquired  clause;  Dillon  v.  Barnard,  1 
Holmes,  394,  F.  C.  8,915,  where  mortgage  attached  to  construction 
work,  to  exclusion  of  contractor;  Scott  v.  Clinton,  etc.,  R.  Co.,  6 
Bisa  535,  F.  C.  12,527,  where  after-acquired  clause  was  held  to 
cover  rolling  stock;  Boston,  etc.,  T.  Co.  v.  Bankers,  etc.,  TeL  Co., 
86  Fed.  298,  where,  of  two  mortgages  of  after-acquired  property, 
prior  in  time  had  superior  lien;  Manhattan  T.  Co.  v.  Sioux  City,  etc*t 
K  Co.,  68  Fed.  78,  where  lien  of  such  mortgage  was  held  superior 
to  lien  of  lessor  for  rent;  Compton  v.  Jesup,  68  Fed.  288,  81  U.  8. 
App.  486,  where  mortgage  attached  to  property  in  hands  of  successor 
In  title;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  328,  332,  62  U. 
8.  App.  128,  180,  and  Meyer  v.  Johnston,  53  Ala.  324,  holding  valid 
the  after-acquired  clause  of  railroad  mortgage;  Colt  v.  Barnes,  64 
Ala.  122,  where  statutory  lien,  favor  of  State,  attached  to  after- 
acquired  property;  Campbell  v.  Quinton,  4  Kan.  App.  329,  45  Pac. 
018,  holding  mortgage  on  stock  includes  additions  thereto;  Bell  v. 
Chicago,  etc.,  R.  Co.,  84  La.  Ann.  791,  792,  holding  that  local  statute, 
restricting  mortgage  of  after-acquired  property,  did  not  apply  to 
railroads;  Hamlin  v.  Jerrard,  72  Me.  75,  collecting  authorities,  where 
such  mortgage  attached  to  personal  property,  on  which  was  unre- 
corded chattel  mortgage;  Manchester  L.  Works  v.  Truesdale,  44 
Minn.  118,  46  N.  W.  802,  9  L.  R.  A.  148,  and  n.,  where  conditional 
sale  of  locomotive  became  absolute,  and  mortgage  attached  upon 
suit  for  its  price;  Williamson  v.  New  Jersey,  etc,  R.  Co.,  20  N.  J. 
Bq.  403,  where  after-acquired  clause  covered  capital  stoclL,  without 
recordation  as  chattel  mortgage;  dissenting  opinion  in  Drennea  v. 
Mercantile,  etc.,  Co.,  115  Ala.  634,  23  So.  177«  39  L.  R.  A.  685,  ma- 
jority holding  claims  of  employees  have  priority  over  mortgage 
securing  bonds.    Cited,  arguendo,  in  Edwards  v.  Peterson,  80  Me. 
871,  6  Am.  St.  Rep.  209,  14  Atl.  937;  also  Thompson  v.  Foerstel,  10 
Mo.  App.  299,  where  trustee  in  trust  deed,  conveying  af ter«cqulred 
property,  malntaliied  replevin  for  same,  on  being  deprived  of  pos- 
session.  See  also  elaborate  note  on  this  point  in  46  Am.  Dee.  717. 

DlstingtiMbed  in  WktkkiB  v.  HoVHck,  44  Kab.  912.  24  Pac.  1M4,  hold- 
ing that  f  rauduloit  decree  quieting  title  dkSf  not  .Inure  to  bcnsllt  eC 
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mortgagee;  WflUams  ▼.  Briggs,  11  B.  L  478;  veTltiPliig  aQtborlOeB, 
and  hoMing  that  one  ctelming  after-acQulnd  pnipertr  under  morb 
gage,  could  not  maintain  troYO*  for  i^  Hand  t.  Savannali,  etc..  B» 
Qo^  12  8.  <X  8G4,  where  pnrchaae-mon^  mortgage  of  land  took 
preced^ce  over  mortgage  of  a^er-aeanlred  property;  thia  rule  dls- 
tingnished  and  explained  In  note  in  28  Am*  B€i>.  664. 

Xdrtgagea.— jQ2ilor  mortgagee,  with  notice  of  prior  mortgagee, 
Is  in  prtrity  with  mortgagor,  p.  482. 

Oited  and  followed  in  Dodge  t.  Smith,  6  Kan.  App.  746,  46 
Pac.  ddS,  holding  junior  mortgagee  estopped  to  contest  Talldlty 
of  prior  mortgage. 

Iiiena.— Rule  giying  priority  to  last  creditor  for  aiding  to  con- 
serre  the  property  against  which  other  liens  have  attached,  has 
never  been  introduced  into  our  lawa,  except  In  maritime  cases, 
p.  482. 

Approved  and  doctrine  followed  In  Fogg  t.  Blair,  188  IT.  S.  689, 
88  L.  724,  10  8.  Ot  840;  reviewing  cases,  where  mortgagee's  rights 
were  superior  to  subsequent  judgmmit  for  work  and  materials; 
Duncan  v.  Mobile,  etc.,  B.  Co.,  2  Woods,  646,  F.  O.  4,187,  refusing 
to  apply  Income  of  road,  during  foreclosure,  to  payment  of  such 
creditor;  Dillon  v.  Barnard,  1  Holmes,  896,  F.  €.  8,916,  refusing 
priority  to  daim  for  construction  work  on  mortgaged  railroad; 
Boeton,  etc,  T.  Go.  v.  Bankers,  etc.,  T^  Oa,  86  Fed.  298,  where, 
of  two  m<«tgages  of  after-acquired  pn^>erty,  prior  in  time  had 
first  lien;  Farmers^  L.  &  T.  Go.  v.  Northern  Pac.  B.  Co.,  68  Fed. 
40,  refusing  to  pay  sureties  on  appeal  bond,  out  of  profits  accrued 
during  receivership;  Lackawanna,  etc..  Go.  v.  Farmers'  L.  &  T.  Go., 
79  Fed.  210,  1^  U.  8.  App.  106,  reusing  to  allow  preference  to 
dalm  for  rails,  fumi^ed  to  keep  road  in  operation;  International 
T.  Gow  V.  T.  B.  Townsend,  etc.  Go.,  96  Fed.  868,  where  claim  was 
for  bridge  built  on  mortgaged  ral^oad;  Meyer  v.  Johnston,  68  Ala. 
844,-  where  receiver's  certificates  to  pay  such  debts  were  Inferior 
to  Ueai  of  prior  mortgage;  Gentral  T.  Go.  v.  Thurman,  94  Ga.  742, 
20  8.  B.  148,  refusing  preference  to  such  claims,  in  distributing 
proceeds  of  foreclosure  sale;  Goe  v.  New  Jersey,  etc,  B.  Gc  81 
N.  J.  Bq.  188,  refusing  priority  to  laborers'  wages. 

Griticised  In  Farmers'  L.  &  T.  Go.  v.  Kansas  Gity,  etc.  Go., 
68  Fed.  190,  requiring  pajrment  of  such  creditors  as  condition 
ineoedent  to  anointment  of  receiver. 

Fixtures.— At  common  law,  whatever  Is  affixed  to  the  freehold 
becomes  a  part  of  the  realty,  except  certain  fixtures  erected  by 
tenants,  p.  482. 

Xortgagesw —  In  abs^oe  of  mechanics'  lien  law,  one  who  allows 
his  property,  such  as  rails,  to  go  Into  or  become  a  part  of  a  railroad, 
covered  by  mortgages  attaching  as  the  road  is  bailt,  acquires  no 
Uen  which  can  displace  the  mortgages,  p.  482. 
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Olted  with  approval  abd  rale  applied  In  Porter  ▼.  Plttsbnrgli, 
ete..  Steel  Co.,  122  U.  a  288,  80  L.  1211,  7  S.  Gt  1208,  collectiiig 
cases,  holding  contract  that  i^ropeMy  in  bridge  should  not  pass  till 
paid  foiv  void  as  to  bona  fide  Ixmdholders;  Thompson  r.  White, 
etc,  B.  €k>.,  132  U.  8.  74,  88  L.  200,  10  S.  Ot  81,  where  rights  of 
mortgagee  prevailed  over  Uen  for  constmctlon  work;  Fogg  v.  Blair, 
133  U.  &  539,  33  L.  724,  10  8.  Ot  340,  reviewing  cases,  where 
mortgage  lien  was  superior  to  Judgment  lien  for  work  done  sub- 
sequently; Toledo,  etc,  B.  Co.  v.  Hamilton,  134  U.  8.  300,  38  L.  007, 
10  S,  Ct  548,  reviewing  authorities,  where  mortgage  lien  took 
precedence  over  subsequent  mechanic's  lien;  Duncan  v.  Mobile,  etc, 
R.  Co.,  2  Woods,  546,  F.  C.  4,137,  refusing  to  apply  Income  ot  road, 
during  foreclosure,  to  payment  of  such  creditors;  New  York,  etc., 
Go.  V.  Capital  By«  Co.,  77  Fed.  531,  collecting  cases,  and  holding  that 
11^  of  vendor  was  lost,  upon  machinery  being  attached  to  such 
property;  Phoenix,  etc.,  Co.  v.  New  York  S.  &  T.  Co.,  83  Fed.  759, 
54  U.  8.  App.  413,  414,  where  contract  that  tltie  to  fixtures  should 
remain  In  vendor  was  void  as  against  prior  mortgage;  Internationa 
T.  Go.  V.  T.  B.  Townsend,  etc,  Co.,  95  Fed.  803,  where  dalm  foi 
bridge  built  had  no  preference  over  rights  of  prior  mortgagee; 
dissenting  opinion  In  Kllpatrlck  v.  Kansas  City,  etc,  B.  Co^  38 
Neb.  614,  646,  57  N.  W.  672,  majority  giving  preference  to  statutory 
liens  for  construction;  New  Mexico  v.  U.  8.  Trust  Co.,  172  17.  8. 
185. 19  S.  Gt  133,  and  Meyer  v.  Johnston,  58  Ala.  830,  obiter.  Cited, 
arguendo,  in  Evans  v.  Klster,  92  Fed.  886,  holding  that  failure 
to  record  agreement  that  fixtures  should  remain  personalty,  did 
not  injure  surety.     See  also  note  In  41  Am.  St  Rep.  759. 

Distinguished  In  United  States  v.  New  Orleans  B.  Co.,  12  WalL 
365,  20  L.  436,  where  vendor's  lien  on  rolling  stock  prevailed 
against  such  mortgage;  Sunflower  Oil  Ga  v.  Wilson,  142  U.  8. 
325,  35  L.  1029,  12  8.  Gt  288,  there  being  no  question  as  to  rights 
of  other  creditors,  receiver  allowed  to  recover  accrued  freights; 
Bear  Lake  Irr.  Ca  v.  Garland,  164  U.  8.  15,  21,  41  L.  333,  335, 
17  8.  Gt  11,  13,  and  Williamson  v.  New  Jersey,  etc,  B.  Co.,  29 
N.  J.  Eq.  317,  where  after-acquired  clause  gave  right  subject  to 
lien  attached  before  acquisition;  Central  T.  Co.  t.  Arctic,  etc,  Mfg. 
Co.,  77  Md.  234,  26  AtL  498,  where  fixtures  were  subject  to  chat- 
tel mortgage  as  against  bondholders  who  created  the  lien;  Roddj 
V.  Brick,  42  N.  J.  Bq.  225,  6  AtL  811,  where  mortgage  of  foundry 
did  not  include  hoisting  blocks  and  chain,  lathes  and  drill  press; 
Daly  V.  New  York,  etc.,  B.  Co.,  55  N.  J.  Bq.  603,  38  Atl.  205,  where 
after-acquired  clause  did  not  give  lien  superior  to  mortgage  given 
for  purchase-money;  General  Electric  Co.  v.  Transit  Bq.  Co.,  57 
N.  J.  Bq.  474,  42  Atl.  106.  107,  holding  that  mortgage  of  after- 
acquired  property  did  not  attach  to  chattels  delivered  under  con- 
ditional sale;  Hand  y.  Savannah,  etc.,  B.  Co.,  12  8.  C.  364,  Ti^iere 
purchase-money  mortgage  of  land  was  given  priority.    Limited  In 
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Blnkley  t.  FDrkner,  IIT  UicL  188,  19  N.  B.  75T,  8  L.  B.  A.  80,  asd 
n.,  allowing  Hen  of  chattel  mortgage,  where  original  secnrity  would 
not  be  diminished;  BYumers'  L.  &  T.  Go.  v.  Oanada,  etc.,  B.  Go.,  127 
Ind.  269,  26  N.  B.  789, 11  L.  B.  A«  747,  and  n.,  where  mortgage  lien 
on  after-acQDlred  property  of  road  was  sniiject  to  statutory  me- 
chanic's lien;  Williamson  y.  New  Jersey,  etc,  B.  €k>.,  29  N.  J.  Bq. 
817,  where  after-acquired  property  was  subject  to  Hen  attached 
before  its  acqnisltioa. 

Bailroads. —  Hortgage  of  tolls  and  Income  of  railroad,  with  pro- 
Yision  for  change  of  possession  upon  default,  did  not  make  mort- 
gagor or  its  assignee  accountable  therefor  before  demand  made 
by  mortgagee,  p.  488. 

Olted  with  approval  and  principle  applied  in  Oilman  y.  Illinois, 
etc  CJo.,  91  U.  S.  617,  28  L.  410,  holding  such,  income  subject 
to  rights  of  general  creditors,  before  demand;  i^erican  Bridge 
Oo.  y.  Heidelbach,  94  U.  S.  800,  24  L.  144,  where,  mortgage  pro- 
yiding  for  receiver,  mortgagee  could  not  reach  profits  accrued 
prior  to  possession;  Fosdick  y.  Schall,  99  U.  S.  253,  25  L.  3^(3, 
collecting  authorities,  and  requiring  receiver  to  pay  certain  general 
creditors  out  of  accrued  profits;  Dow  v.  Memphis  B.  Ck).,  124  U.  S. 
664,  81  I4.  566,  8  8.  Ct  674,  where  bill  to  enforce  surrender  of 
possession  was  sufilclent  demand;  Sage  y.  Memphis,  etc.,  B.  Co., 
125  U.  8.  878,  81  L.  698,  8  a  Gt  892,  collecting  authorities,  where 
mortgagees  out  of  possession  were  not  entitled  to  profits;  Fre< id- 
man's  Saving  Co.  v.  Shepherd,  127  U.  8.  501,  82  L.  166,  8  S.  i^t 
1253,  reviewing  authorities,  where  redemptioner  was  entitled  to 
profits  as  against  mortgagee  out  of  possession;  United  States  T. 
Co.  y.  Wabash  By.,  150  U.  S.  806,  37  L.  1091,  14  8.  Gt  92,  re- 
viewing authorities,  where  receiver  in  insolvency  proceedings  took 
SQch  earnings  in  preference  to  mortgagee;  GUman  v.  Illinois,  etc^ 
Tel.  Co.,  1  MoCrary,  173,  F.  O,  6,448,  where  garnishment  of  Income 
after  decree  of  fbredosure  was  good,  having  been  no  demand; 
Yotmg  y.  Northern,  etc,  Co.,  9  Biss.  306,  13  Fed.  809,  where  mort- 
gagee of  coal  mine,  out  of  possession,  had  no  claim  on  profits;  Dow 
V.  Memphis,  etc,  B.  Co.,  20  Fed.  770,  reviewing  authorities,  where 
mortgagor  in  possession  after  default  was  entitled  to  rents  and 
profits;  Mercantile  T.  Go.  v.  Missouri,  etc.,  B.  Co.,  36  Fed.  225,. 
1 14.  B.  iu  400,  and  n.,  holding  that  in  suit  to  foreclose  such  mort- 
gage receiver  should  be  appointed;  Thomas  v.  Peoria,  etc,  Co.,  36 
Fed.  818,  directing  payment  of  certain  car  rents  out  of  income; 
Hook  y.  Bosworth,  64  Fed.  448,  24  U.  S.  App.  841,  where  recelvera 
were  not  entitled  to  earnings  accrued  at  time  of  their  appoint- 
ment; Veatch  v.  American  L.  &  T.  Go^  84  Fed.  276,  55  U.  S.  App. 
196^  holding  mortgagee  not  entitled  to  earnings  during  receivership 
at  request  of  stockholders;  Hall  v.  Mobile,  etc.,  B.  Co.,  58  Ala.  24, 
holding  mortgagee  out  of  possession  not  entitled  to  rents;  Johnston 
V.  Stewart,  70  Ala.  226,  where  lien  of  garnishment,  levied  on  such 
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pfofits  b«fai»  tfolt  for  fbreclosnre,  took  i^rocedsnce;  DrenaeD  ▼• 
Mercanttte  T.  Oo^  116  Ala.  606.  07  Am.  8t  Bop.  78,  28  fki.  106, 
30  L.  R.  A.  626,  where,  aocrned  profits  haying  been  dlT«rtBd  to 
bondholders,  employees  were  giren  preference;  Green  r.  Oosst 
Line  R.  Co.,  97  Oa.  22,  64  Am.  St  Bep.  dSi,  24  8.  B.  816,  88  L. 
R.  A.  809,  directing  paym^t  of  damages  tw  tort  ont  of  income 
after  possession  taken;  Mississippi*  etc,  B.  Co.  t.  United  States 
Ex.  Ck>.,  81  IlL  638,  sustaining  garnishment  of  earnings  of  mort- 
gaged road,  before  possession  taken;  Bmerson  t.  Bnropean,  etc., 
R.  Co.,  67  Me.  894,  24  Aul  Rep.  44,  holding  that  rents  accnxing 
while  .mortgagor  was  in  possession  were  not  part  of  mortgaged 
property;  De  Graff  v.  Thompson,  24  Minn.  457,  sustaining  gai^ 
nishment  of  accrued  earnings  after  they  passed  to  mortgagee's 
possession;  In  re  Life  Assn.,  96  Mo.  686,  10  a  W.  70,  where  mort- 
gagor in  possesi^on  was  not  accountable  for  rents;  White  r.  Wear, 
4  Mo.  App.  347,  holding  that  mortgagee  could  not  recover  rents 
from  mortgagor's  lessee,  before  default;  New  York  S.  CJo.  t.  Sara- 
toga, etc.,  L.  Ck)..  169  N.  T.  144,  68  N.  H.  760,  46  L.  B.  A.  186, 
where,  as  between  bondholders  and  other  creditors,  latter  were 
entitled  to  earnings  only  after  possession  taken;  Giles  t.  Stanton, 
86  Tex.  627,  26  S.  W.  618,  where  mortgagee  had  no  right  to  earn- 
ings, accumulating  in  hands  of  receiver  appointed  at  instance  of 
State;  Gilbert  v.  Washington  City,  etc,  R.  Co.,  88  Gratt  649,  hold- 
ing execution  creditors  entitled  to  earnings  as  against  trost  cred- 
itors; Chllds  V.  Hurd,  32  W.  Ya.  89,  9  S.  B.  871,  holdhug  mortgagee 
entitled  to  rents  and  profits,  from  time  of  suit  brought 

Cited,  arguendo,  in  In  re  Tallassee  Mfg.  Ck>.,  64  Ala.  697,  also 
Frazier  v.  Railway  Co.,  88  Tenn.  166,  12  S.  W.  644,  both  holding 
that  general  creditors  might  reach  corpus  of  mortgaged  property, 
where  income  had  been  paid  to  mortgagee  before  possession; 
Mcllhenny  v.  Blnz,  80  Tex.  17,  26  Am.  St  Rep.  728,  18  S.  W. 
662,  where,  earnings  having  been  paid  on  mortgage  interest  labor- 
ers, etc.,  were  given  priority.  Approved  also,  but  without  appli- 
cation, in  Meyer  v.  Johnston,  63  Ala.  320.  Cited  generally  in  Hand 
V.  Savannah,  etc.,  R.  Co.,  17  S.  C.  268,  and  Mcllhenny  t.  Bins, 
80  Tex.  13,  26  Am.  St  Rep.  719,  13  S.  W.  600,  both  allowhsig 
priority  to  certain  claims  for  labor,  etc 

Distinguished  in  Macalester  v.  Maryland,  114  U.  S.  606,  29  L. 
235,  6  S.  Ct  1069,  where,  under  local  statute,  general  creditor 
could  not  levy  on  profits;  Des  Moines  Gas  Co.  v.  West  60  Iowa,  29, 
where  general  creditors  were  refused  access  to  accrued  profits  in 
possession  of  receiver.  Limited  in  Dow  v.  Memphis  B.  Co.,  124 
U.  S.  666,  81  L.  666,  8  S.  Ct  674,  where  the  bill  to  compel  sur- 
render of  possession  was  held  sufficient  demand. 

Miscellaneous. —  Cited  incidentally  in  Ruggles  v.  Southern  Minn. 
R.  Co.,  20  Fed.  Cas.  1330,  Meyer  v.  Johnston,  68  Ala.  847,  864,  and 
Zom  V.  Railroad  Co^  5  8.  C.  90. 
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PartiiMEsliip^  being  «  cUaHnct  thlag  firon  tba  partoet^  m  Jelsl  ecm- 
trad  <tf  tba  latter,  in  tbelr  indlvidiial  namei»  in  matter  that  hna  &a 
connection  witli  firm  business,  oreatea  no  liability  of  tiia  firm  aa 
anch.  p»  486. 

Approved  and  apj^iad  in  In  re  Nima,  16  Blatohf.  444,  F.  a  10,260> 
holding  that  only  creditors  of  firm,  aa  snch,  could  shaA  aaaeta  of 
bankrupt  partnership;  S^cmd  Kat  Bank  t.  Bart,  98  N.  Y.  245,  hold- 
ing that  two  firms,  composed  of  same  persons,  were  two  persona 
within  meaning  of  bank  by-law. 

Distinguiahed  in  Berkshire  W.  Oa  r.  Juillard,  76  N.  Y.  640,  81 
Am.  Rep.  490,  holding  Joint  obligation  of  pkrtners,  girea  tn  course 
of  firm's  business,  an  obligation  of  the  firm. 

Partnership.—  Kule  that  sets  apart  firm  assets  of  bankrupt  part- 
nership exclusively.  In  first  instance,  to  payment  of  firm  debts,  pre- 
sumes that  those  debts  were  Incurred  for  benefit  of  firm,  and  that 
its  property  consists,  in  whole  or  in  part,  of  what  has  been  obtained 
from  its  creditors,  p.  486. 

Bxplalned  and  followed  in  In  re  Nims,  16  Blatchf .  445,  F.  0. 10,269, 
reveraing  8.  0.,  10  Ben.  56,  F.  0.  10,268,  holding  that  one  not  a 
creditor  of  the  bankrupt  partnership,  as  such,  could  not  prove  claim 
against  its  assets.  Cited  generally  in  Ex  parte  Nason,  70  Me.  869, 
allowing  holder  ot  partners'  Joint  and  several  note  to  prove  against 
firm  assets. 

Criticised  In  In  re  Nims,  10  Ben.  56,  F.  O.  10,268,  holding  that 
creditor  of  partners,  not  creditor  of  firm,  might  share  in  assets  of 
bankrupt  partnership.  Distinguished  in  In  re  Tesson,  28  Fed.  Cas. 
807,  where,  executor  having  mingled  trust  funds  with  hla  partner- 
ship business,  benefidaiiea  were  allowed  to  prove  daim  against 
estate  of  bankrupt  firm.  ^ 

Bxecutora  and  administrators.—  Letters  of  administration  are  a 
trust  granted  by  the  Probate  Court  or  ordinary,  because  of  the  con* 
fidence  reposed  in  grantee^  Administrator  Is  required  to  take  ex- 
clusive charge  of  personal  property  of  intestate,  and  give  adminls- 
tratloa  his  personal  attention,  p.  487. 

Principal  and  surety.—  Contract  of  suretyship,  having  as  Its  ob* 
Ject  that  a  firm  of  which  administrator  is  member  shall  take  assets 
9i  estate  Into  its  poMesslon  and  share  in  their  disposition,  is  against 
pubUc  policy,  and  void,  p.  487. 

Distinguished  in  Sogers  v.  Hopkins,  70  Qtu  460,  holding  valid 
agreem^rt  to  Invest  ward's  money  in  bonds  and  deposit  same  with 
surety. 

Miscellaneous.—  Cited  in  Sutherland  v.  Lake,  etc,  IL  Ca,  28  Fed. 
Cas.  464,  as  instance  of  auit  by  assignee  to  recover  debt  doe  bank- 
rupt partnership. 
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U  WalL  48&-182,  20  L.  200,  BtTBBIKA  CO.  ▼.  BAILBT  GO. 

Ctorponitimiy  havliig  anthoriied  ezeciitlOB  of  contract  by  agont,  or 
haring  ratifled  samo,  neither  the  aeal  of  the  corporation,  nor  a  reao- 
Intion  in  writing,  is  necessary,  p.  49L 

Oited  and  principle  applied  in  Jacksonville,  etc.,  Ry.  r.  Hooper, 
IflO  U.  S.  521,  40  li.  622,  16  a  Ot  882,  reviewing  anthorities,  where 
lease  taecuted  by  president  was  valid,  though  no  resolution  pro- 
duced; Oregonian  Ry.  Oow  v.  Oregon  R.  ft  N.  Co.,  12  Sawy.  112,  28 
Fed.  007,  where  lease  by  cheers  of  corporation  was  ratifled  by  sub- 
sequent action  of  company;  Allis  v.  Jones,  46  Fed.  149,  collecting 
authorities,  and  admitting  parol  evidence  to  prove  action  of  board, 
conferring  authority  on  officers;  Q.  V.  B.  Min.  Co.  v.  First  Nat. 
Bank,  96  Fed.  83,  collecting  cases,  where,  under  circumstances,  the 
designation  "  [L.  S.]  "  was  sufficient  corporate  seal;  Scott  v.  Trus- 
tees, 60  Mich.  682,  16  N.  W.  892,  sustaining  validity  of  mortgage, 
{given  by  two  of  three  church  trustees;  Penn.  Nat  Gas  Co.  v.  Cook, 
128  Fa.  St  184,  16  AtL  764,  where  scroll  after  officers'  names  was 
deemed  the  corporate  seal;  Kelly  v.  Board  of  Pub.  Works,  76  Va. 
271,  admitting  parol  evidence  as  to  terms  of  employment  of  agent 
by  said  board. 

Patents.—  Where  one  agredng  to  pay  royalties  for  use  of  a  patent 
in  manufacturing  a  certain  machine,  is  sued  in  equity  for  such 
royalties,  it  is  doubtful  whether  he  can  set  up  defense  that  ma- 
chine is  not  covered  by  patent  in  the  absence  of  allegation  of  fraud, 
surprise,  or  imposition,  and  where  he  has  furnished  samples  of  the 
machine  to  be  made,  pp.  491,  492. 

Fi^lowed  in  Magic  Ruffle  Co.  v.  Elm  City  Co.,  18  Blatchf.  168, 
F.  C.  8,949,  citing  cases,  where  such  party  was  estopped  to  deny  his 
admission  that  patent  was  valid.  Approved  in  Fomcrook  Mfg.  Co. 
V.  B.  T.  Barnum,  etc..  Works,  64  Mich.  666,  20  N.  W.  888,  holding 
that  similar  case  should  be  brought  in  Federal  court 

Distinguished  in  National  Mfg.  Co.  v.  Meyers,  7  Fed.  867,  where, 
in  suit  for  account  of  profits  and  ihjunction  for  infringement  de- 
fendant was  allowed  to  question  validity  of  patent 

Patents.— Question  as  to  whether  patent  was  procured  through 
fraud  on  commissioner,  can  be  considered  only  in  a  direct  suit  to 
impeach  and  set  aside  patent  p.  492. 

Approved  in  Gear  v.  Grosvenor,  1  Holmes,  216^  F.  0.  6,291,  bidd- 
ing patent  could  not  be  collaterally  impeached  for  fraud  in  obtaining 
extension. 

Limited  in  Marsh  v.  Nichols,  etc,  Co.,  128  U.  8.  61Q,  82  L.  640,  9 
S.  Ot  169,  citing  cases,  and  holding  that  letters-patent  might  be 
attached  collaterally  for  defect  in  execution;  Moorman  v«  Hoge,  2 
Sawy.  84,  F.  0.  9,788,  holding  that  certificate  of  registry  of  trade- 
mark was  not  conclusive  of  its  validity. 
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Batanli.—  In  a  anlt  for  royaltiei  and  injimction  for  infringeisent 
of  patent  right;  qnestloii  of  novelty  of  invention  cannot  be  considored 
if  no  notice  is  given  of  the  attempt  or  witnesses,  or  other  evidence 
to  snpport  charge,  p.  492. 

Fatflttta.— la  thla  ease,  btH  In  equity,  to  recover  royalties  and 
restrain  infringement  of  patent  right,  was  entertained,  and  Indg- 
ment  accordingly,  p,  492. 

AM>roved  in  Magic  Bnffle  CkK  v.  iHm  OHy  Ooh  13  B^atdif.  157, 
F.  O.  8,949,  sustaining  bill  in  equity  for  discovery  and  accounting, 
though  patent  had  expired;  Atwood  v,  Portland  Co.,  10  Fed.  283, 
reviewing  cases,  where  bill  for  accounting,  upon  patent,  wa^  enter- 
tained, though  no  injunction  was  asked;  McKay  v.  Smith,  29  Fed. 
296,  collecting  authoritlefl,  and  refusing  to  dismiss  bill  for  discovery, 
account  and  injunction;  Hat  Sweat  Mfg.  Go.  v.  Porter,  34  Fed.  747, 
issuing  injunction  in  similar  case. 

Distinguiahed  tn  Boot  v.  Hallway  Oo.,  lOS  U.  S.  204,  20  L.  980, 
dismissing  bill  for  want  of  jurisdiction,  where  mere  accounting  tor 
profits  was  asked;  Washburn,  etc.,  Ck>.  v.  Cincinnati,  etc.,  Co.,  42 
Fed.  678k  679,  dismissing  bill  for  royalties  and  Injunction,  inhere 
contract  contained  forfeiture  clanse. 

11  WalL  493-607,  20  L.  176,  8TBWAAT  v.  KXBIS. 

Statutes.—  Change  of  language  in  revised  statutes  wiU  not  change 
law  from  what  it  was  before,  unless  ai4;iarent  tbat  such  was  inten- 
tion of  legislature,  p.  502. 

Statotes.— Where  revising  statute,  or  one  enacted  for  another, 
omits  provisions  contained  in  (^ginal  act,  parts  omitted  cannot  be 
kept  in  fcH^^e  by  construction,  but  are  annulled,  p.  502. 

Approved  and  principle  applied  in  United  States  v.  Bennett,  12 
Blatchf.  349,  F.  0.  14,570,  citing  cases,  holding  that  act  of  1970, 
relative  to  fees  of  pension  agents,  repealed  certain  provisions  of 
former  acts;  Weiskittle  v.  State,  58  Md.  157,  where  right  taken 
away  by  changed  Constitution  could  not  be  continued  by  statutes; 
Bx  parte  Coombs,  88  Tex.  Cr.  657,  44  S.  W.  858,  reviewing  cases, 
and  holding  that  omission  of  court  from  subsequent  Constitution 
operated  to  repeal  said  court 

Courts.—  Becord  disclosing  that  judgment  was  given  against  plain- 
tiff. In  Supreme  Court  of  Louisiana,  upon  sole  ground  that  he  was 
not  entitled  to  immunity  claimed  under  act  of  Congress  of  June  U, 
1864,  Supreme  Court  has  jurisdiction,  pp.  502^  503. 

Followed  in  Trebilcock  v.  Wilson,  12  WaU.  694,  20  U  461,  where 
party  claimed  right,  under  Constitution,  to  have  note  paid  in  gold 
or  silver. 

Distinguished  in  Texas,  etc..  By.  Co.  v.  Southern  Paettc  Ooi,  187 
U.  S.  54,  84  L.  617,  11  8.  Ct  12,  holding  Federal  queslloB  not  prop- 


U  WlOL  49d-50r  Notes  on  U.  8.  Beportt.  474 

erl7  dalmed,  where  eet  up  f6r  flnt  time  in  petition  fbr  rehearlnir; 
CastfUo  T.  McOonnlco,  1^  IT.  8.  079,  ^  L.  024,  18  S.  Ot  231,  dl8- 
mlselng  writ  of  error  where  decision  below  was  sustained  by  State 
law.  Criticised  in  Aachincloss  ▼.  Frols,  24  La.  Ann.  82,  where  court 
said  that  Federal  question  was  presented,  in  principal  case,  cmly 
*n  petition  fiMr  rehearing. 

Statates.—  Gase  may  be  within  meaning  of  statute  and  not  within 
its  letter,  and  vice  rersa;  intention  of  lawmaker  constitutes  the 
law,  p.  004. 

CHted  approringly  and  relied  upon  in  Raymond  r.  Thomas,  91  U. 
S.  715^  28  L.  435,  holding  roid,  under  reconstruction  acts,  a  military 
order  annulling  decree  of  Chancery  Court  in  South  Carolina;  Price 
V.  Stone,  49  Ala.  050,  where  intention  was  taken  as  indicated  by 
language  of  legislature;  Barclay  r.  Plant,  50  Ala.  515,  reviewing 
authorities,  and  holding  that  husband  might  conyey  property  to 
wife,  in  payment  of  debt,  at  time  of  marriage. 

Statutes.—  Bemedlal  statutes  should  be  construed  Uberally,  p.  004. 

LiQDdtation  of  actions.—  Act  of  Congress,  June  11,  1864,  relative 
to  statute  of  limitations,  means  that  time  which  elapsed  while  suit 
could  not  be  brought,  by  reason  of  Rebellion,  whether  before  or 
after  the  passage  of  the  act,  is  to  be  deducted,  pp.  504,  GOO. 

Approved  and  applied  in  United  States  v.  Wiley,  11  WaU.  515,  20 
L.  214,  where  benefit  of  the  statute  was  extended  to  government; 
Metropolitan  Nat  Bank  v.  Gordon,  28  Ark.  117,  reviewing  cases, 
where  suit  was  between  citizen  of  New  York  and  one  of  Arkansas; 
Auchincloss  V.  Frols,  24  La.  Ann.  82,  a  suit  between  citizens  of 
New  York  and  of  Louisiana;  Aby  v.  Brigham,  28  La,  Ann.  841,  the 
suit  being  between  citizen  of  Mississippi  and  one  of  New  Orleans. 
Cited  also  in  note,  4  Am.  Rep.  124.  Cited  obiter  in  Jones  v«  John- 
son, 28  Ark.  233. 

Distinguished  in  Mayo  r.  Oartwright,  80  Ark.  414,  refusing  benefit 
of  statute,  in  case  of  personal  trust  that  might  have  been  executed 
without  aid  of  court;  McKinzie  v.  Hill,  51  Mo.  307,  11  Am.  Rep. 
458,  holding  that  statute  was  not  suspended  during  time  courts 
were  closed  in  Missouri,  on  account  of  Rebellion,  that  being  loyal 
State.  Denied  in  Harrison  v.  Adger,  24  La,  Ann.  565,  560,  refusing 
to  give  this  statute  any  retroactive  efTect 

Limitation  of  actions.-  Act  of  Congress  of  June  11,  1864,  relat- 
ing to  statute  of  limitations,  applies  to  cases  pending  in  courts  of 
States,  as  well  as  the  Federal  courts,  p.  506. 

Approved  and  applied  in  Mayfleld  v.  Richards,  116  tJ.  S.  142,  29 
L.  886,  5  8.  Ct  1100,  to  same  effect,  plaintiff  being  within  Federal 
and  defendant  within  Confederate  lines;  Harrison  v.  Myer,  92  U.  8. 
1161,  28  L.  607,  holding  that  local  statute  of  limitations  ran  against 
cause,  when  parties  were  at  all  times  within  Federal  controL    Cited, 
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vgamOOf  In  Brovn  x.  Walker,  lei  U.  &.eM^  40  f^  8M,  16  &  Ct 

aso. 

Denied  in  Sticcesslon  oC  Wlan,  88  Ijl  AazL  18tt8»  h<rfdiag  tkat 
statute  was  not  binding  on  actions  in  State  court 

Dlstlngnished  in  dissenting  opinion  In  Brown  r.  Walker,  161  U.  & 
628,  624,  40  L.  880,  16  &  Ot.  661,  majority  holding  constitutional  the 
act  of  Ftbnnirif  U*  1880,  reflating  to  taatlmony  before  commerce 
commiaslon. 

Conrti.—  To  have  one  mle  of  property  In  State  court,  and  a  dif- 
ferent one  In  the  Federal  court  for  same  State,  would  be  contrary 
to  uniform  spirit  of  our  natioiial  Jurisprndenee^  from  judiciary  act 
of  .1788,  p.  606L 

Approved  and  applied  in  In  re  Bldridge  &  Go.,  2  Hughes,  207, 
F.  0.  4,831,  citing  cases,  where  Federal  court  implied  local  statute 
of  limitations;  In  re  Ck)mwall,  9  Blatchf.  128,  F.  0.  3,250,  reyiewlng 
authorities,  and  holding  one  whose  claim  was  barred  by  State  law 
could  not  prosecute  claim  in  bankruptcy. 

XTnltad  States.— Congresfi  is  authorised  to  make  an  laws  neces- 
sary and  proper  to  carry  into  effect  the  granted  powers,  p.  506. 

XTnltad  States.—  Decision  of  questions  as  to  measures  to  be  taken 
in  carrying  on  war  and  suppressing  insurrection  rests  wholly  in 
discretion  of  Congress,  to  whom  the  substantlsl  powers  Inyolved 
are  oooflded  by  Constitution,  p.  606. 

Approved  and  applied  in  United  States  y.  One  Thousand  Five 
Hundred  Bales  of  Cotton,  27  Fed.  Cas.  828,  holding  hostilities  be- 
tween North  and  South  ceased  with  proclamation  of  president*  not 
with  decisive  battle. 

XTnltad  States.—  Power  of  Qpngress  to  suppress  insurrection  car- 
ries with  it  inherently  the  power  to  guard  against  immediate  re- 
newal of  conflict  and  to  remedy  evUs  which  have  arisen  from  its 
rise  and  progress^  p.  007. 

Cited  approvingly  and  relied  upon  in  White  v.  Hart,  13  Wall.  651, 
20  li.  687,  holding  that  reconstructed  States  had  never  been  out  of 
Union,  tlieir  rights  having  been  merely  suspended;  Raymond  v. 
Thomas,  01  U.  S.  715,  23  L.  435,  holding  void,  under  reconstruction 
acts,  an  order  by  military  officer  annulling  decree  of  Chancery 
Court  Cited,  arguendo,  in  United  States  v.  One,  etc..  Bales  Cotton, 
27  Fed.Caa.  82& 

Distinguished  in  dissenting  opinion  In  Brown  v.  Walker,  161  U.  S. 
623,  634,  40  I«.  880, 16  S.  Ct  661,  majority  holding  constitutional,  act 
of  February  11,  1888,  relating  to  testimony  before  commerce  com- 
misaiow 

XTnltad  States.—  Power  of  Congress  to  pass  act  of  June  11,  1864, 
MiatiTe  to  tbe  statute  of  linytatlons,  is  necessarily  implied  from  the 
pow«»  to  uMifct  wars  and  9m§pitm  insurvsotionst  p.  007. 


FoUowed  In  lUj^Od  r.  Riduurdi,  116  U.  &  142»  B9  L.  tm,  5  & 
Ot  1190,  reafflrmlng  constltiitionality  of  same  act  Approved  la 
Ciq^erteo  t.  Bcwyer,  U  WalL  285»  20  L.  884. 

Statates.—  What  is  clearly  implied  in  a  written  instrnment  is  as 
effectnal  as  what  is  expressed,  p.  507. 

XTnltsd  Statsa.— The  war  power  and  treaty^making  power  c*  Con- 
gress, each  carries  with  it  anthorlty  to  acquire  t^ritory,  p.  007. 

11  WalL  508-«15.  20  L.  211,  XJKITBD  STATES  t.  WILEY. 

Evldenoew—  Supreme  Court  takes  Judicial  notice  that  a  state  of 
war  existed  in  Virginia,  from  May  24,  1861,  to  May  24,  1865,  p.  518. 

Limitation  of  actions.— Statutes  of  limitation  are  statutes  of 
repose,  enacted  upon  presumption  that  one  having  well-founded 
daim  wHI  not  delay  enforcing  it  heyond  reasonable  time,  if  he  has 
power  to  sue,  pp.  518,  514. 

Cited  and  principle  applied  in  Bauserman  v.  Blunt,  147  U.  S.  658. 
8Y  li.  820,  18  S.  Ct  471,  reviewing  authorities,  and  heading  that 
Kansas  statutes  ceased  to  run,  on  death  of  debtor,  only  for  reason- 
able time;  In  re  Cornwall,  9  Blatchf.  127,  F.  C.  84250,  reviewing 
cases,  where  Bankruptcy  Court  refused  to  recognisEe  daim  barred 
by  State  statute;  Andrae  v.  Bedfidd,  12  Blatchf.  411,  F.  a  867, 
where  United  States  court  dismissed  bill  in  equity  on  daim  barred 
by  State  law. 

Tilmttatlon  of  actions.—  When  ability  to  resort  to  courts  is  taken 
away,  basis  ct  presumption  upon  which  such  laws  are  enacted  is 
gone;  and  creditor  has  not  the  time  within  which  to  bring  his  suit 
that  the  statutes  contemplate,  p.  514. 

Cited  with  approval  and  doctrine  rdled  upon  In  Greenwald  v. 
Appell,  5  McCrary,  841, 17  Fed.  141,  deducting  from  statutory  period 
the  time  of  pending  bankruptcy  proceedings;  In  re  Bldridge  ft  Co., 
2  Hughes,  257,  F.  C.  4,331,  holding  that  statute  ceased  to  run  upon 
fiUng  petition,  by  debtor,  in  bankruptcy;  Devereanx  v.  Brownsville, 
29  Fed.  751,  where  statute  did  not  run,  during  time  charter  was 
repealed,  for  purpose  of  obstructing  creditor;  Jackson  v.  Fiddity, 
etc,  Co.,  75  Fed.  365,  41  U.  S.  App.  552,  collecting  authorities,  where 
time  did  not  run  against  bank  while  in  hands  of  recdver;  Broadfoot 
V.  Fayetteville,  124  N.  C.  495,  70  Am.  St  Rep.  620,  82  S.  B.  809, 
where  time  did  not  run  against  holder  of  interest  coupons,  while 
dty  was  disincorporated;  Treasurer  v.  Martin,  50  Ohio  Bt  204,  88 
N.  B.  1114,  reviewing  authorities,  where  time  during  which  party 
was  enjoined  from  bringing  suit  was  deducted.  Cited,  argu^ido. 
In  Mutual,  etc,  Ins.  Co.  v.  EUUyard,  87  N.  J.  L.  467, 18  Am.  Rep.  747. 

Idaitation  of  aotiona.— Act  of  Congress  of  Jone  11,  1864,  sus* 
pending  statutes  of  limitations  in  eertain  oases«  applies  to  salts  by 
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Approyed  In  HarriKm  t.  ICyer,  02  a  ft.  116,  28  &.  607,  tetaOmt 
benefit  of  act  to  ciae  wbeve  ouuio  of  actioD  aroee  in  district  can- 
troUed  hj  United  Statee. 

Statute  beinar  afflrmatiTe  only,  ndeee  no  linpllcatiea  of  Intent 
to  cepaal  former  etatate  or  to  altw  tte  common  law,  to  which  it  is 
not  repugnant,  p.  510. 

Statntes.^  Bemedlal  atatutee  are  entifled  to  liberal  ccHMtmction, 
pi  Slff. 

Ximitatlim  of  aotioiuk—  Act  of  Gongreee  of  Jane  11,  1864^  aoe- 
pending  statute  of  limitations  in  certain  cases,  requires  all  the  time 
to  bo  deducted  durfaig  whic^  suit  «ould  not  be  prosecuted,  whether 
sodi  time  was  before  or  after  its  passage,  p.  61& 

Approved  and  followed  in  Metropolitan  Nat  Bank  t.  Gordon,  28 
Aik.  117,  an  action  on  contract  between  dltaen  of  Mew  York  and 
ooo  of  Arkansas;  Aby  ▼.  Bris^am,  28  La.  Ann.  841,  where  ben^t 
of  statute  was  extended  to  suit  between  resident  witiiln  Federal 
lines,  against  resident  of  Mississippi.  Gited  generally  in  Stewart 
T.  Kahn,  11  WalL  504^  to  same  effect;  Brown  ▼.  Walker,  161  U.  S. 
607,  40  I4.  824,  16  8.  Ot  661,  see  dissenting  opinion,  p.  623,  40  L. 
880^  16  8.  Ot.  661,  sustaining  act  of  February  11,  1898,  r^atlng  to 
testimony  before  Gommerce  Oommlssion.  Cited,  arguendo,  in  In  re 
Eldridge  ft  Oo.,  2  Hughes,  258,  F.  O.  4,381,  holding  that  statute 
ceased  to  run  against  claim  up<m  flHng  ot  debtor's  petition  In  bank- 
ruptcy; also  in  Jones  t.  Johnson,  28  Ark.  288.  See  also  notes  tn 
13  Am.  Dec  870,  and  in  4  Am.  Rep.  124. 

Distinguished  hi  McKlnsie  y.  Hill,  51  Mo.  807,  11  Am.  Rep;  458, 
refusing  benefit  of  statute,  when  both  parties  were  citizens  of  loyal 
State;  Ahnert  T..Zaun,  40  Wis.  629,  where  statute  of  Wisconsin  ran 
against  dtisen  of  New  Orleans,  after  that  dty  came  under  Federal 
coatroL  Ltanited  in  Sands  t.  New  York  L.  Ins.  Ck>.,  60  N.  Y.  682, 
10  Am.  Rep.  640,  holding  that  war  did  not  destroy  contract  of  In- 
suruico  with  dtlien  ot  rebel  State,  but  susp^ided  payment  of 
premfum* 

U  WalL  616-560,  20  L.  88,  SBYMOUR  ▼.  OSBORNB. 

Patents.— Inrentlons  secured  by  letters-patent  are  imperty  in 
holder  of  patent,  entitled  to  protection  as  aziy  other  property,  con- 
sisting of  franchise,  during  term  for  which  franchise  or  ezclnslyo 
right  is  granted,  p.  683. 

Approved  and  relied  upon  In  Cammeyer  y.  Newton^  94  tJ.  S.  226, 
24  L.  72,  where  action  was  brought  by  assignee  of  original  Inventor; 
McOormlcft  Machine  Oa  r.  Aultman,  169  tJ.  S.  609,  42  L.  876,  18  S. 
Ot  444,  holdUig  patent  office  lost  Jurlsdletlon  on  granting  original 
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pfttent;  aad  Ai  tioi  rtgain  aaai^  m  loiiplkiatiMi  0ir  urtwiajg-niiay 
r.  Atiantic  Works,  4  CUff.  412,  F.  0.  1,794,  i«itgliift«  bUT  for  tlH 
Mni^meixt  of  patoit  for  4r6Qge& 

Patttit  duly  granted  ft  itself  prltsa  fade  effdenee  that  tMitentee 
is  original  and  first  inventor  of  that  therein  described  and  secnred 
to  hUa  as  Ws  Invention,  p.  688* 

GHed  with  apmxiyal  and  rule  applied  in  BWcbell  t«  Ttlghman,  Id 
Wall.  891,  22  L.  135,  where  presumption  by  production  of  lettedrs- 
patent  was  held  not  to  be  overcome;  Gammeyor  v.  Newton,  94  U.  8. 
231,  24  li.  74,  where.  In  absence  of  proof  to  contrary,  patent  was 
conclusive;  Marsh  v.  Seymour,  97  U.  S.  852,  24  L.  964,  holding, 
patent  being  produced,  burden  was  on  defendant  to  prove  prior 
invention;  Bates  v.  CJoe,  98  U.  8.  40,  25  L».  74.  where  production  of 
patent  east  burden  on  respondent;  Herring  v.  Nelson,  14  Blatchf. 
805,  F.  0.  6,424,  requiring  clear  and  satisfiictory  proof  to  overcome 
this  presumption;  Gorvallis  F.  Go.  v.  Gurran,  7  Sawy.  273,  8  Fed. 
162,  holding  presumption  not  overcome  by  other  patents  introduced; 
Storrs  V.  Howe,  4  Gli(L  889,  F.  G.  18,496,  where,  patent  being  intro- 
duced and  not  contradleted,  only  question  was  as  to  infringement; 
Tucker  v.  Tucker,  etc.  Go.,  4  Gliff.  401,  F.  0. 14,227,  where  presump- 
tion raised  by  production  of  patent,  confined  case  to  q>ecial  de- 
fenses; Brady  v.  Atlantic  Works,  4  Cliff.  413,  F.  C.  1.794,  holding 
that  sifter  introduction  of  patent,  question  of  Infringement  and  de- 
fenses in  answer  alone  remained;  Kelleber  v.  Darling,  4  Gliff.  442, 
F.  G.  7,663,  holding  patent  conclusive  where  defense  of  prior  inven- 
tion was  not  pleaded  properly;  Gahill  v.  Brown,  4  Fed.  Gas.  1006, 
where,  proof  to  contraiy  failing,  letters-patent  were  conclusive  a;^ 
to  prior  Invention;  Shaver  v.  Skinner  Mfg.  Go.,  80  Fed.  70,  sustain- 
ing patent  for  combination  of  known  ingredients;  Page,  etc,  Ga  v. 
Land,  49  Fed.  937,  where  production  of  patent,  In  absence  of  con- 
trary proof,  was  conclusive;  Pacific,  etc.,  Go.  v.  Butte  Gity  B.  Ga, 
52  Fed.  865,  where,  of  two  patents  granted  for  similar  invention, 
the  later  patentee  was  presumed  to  be  first  inventor;  Blount  v. 
Societe  Anonymev  etc.,  53  Fed.  102,  6  U.  8.  App.  835,  where  produc- 
tion of  patent  demanded  clear  proof  of  its  invalidity;  Hunt  Bros.  v. 
Gassidy,  53  Fed.  259,  7  U.  8.  App.  424,  holding,  where  patent  was 
produced,  that  infringer  was  not  entitled  to  verdict  for  want  of 
proof  of  novelty;  Anderson  v.  Monroe,  55  Fed.  897,  holding  tSiat 
production  of  patent  cast  burden  of  disproving  novelty  on  Infringer; 
Western  fi.  Co.  v.  Mlllbelm  B.  Tel.  Co.,  88  Fed.  507,  a  case  where 
this  presumption  prevailed  as  to  novelty  and  patentability  of  tele- 
phone circuit  device. 

Patents, —  Burden  of  proof  is  on  parties  suing  for  infringement 
to  prove  that  they,  or  those  under  whom  they  claim,  are  original 
and  first  inventors  of  improvement  embodied  in  letters-patent,  on 
which  suit  is  founded,  and  that  same  have  been  infringed  by  party 
against  whom  suit  is  brought,  p.  588. 
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Ai9iw«tf  snd  ainptiM  In  latehdl  t.  Tilgkman,  19  Wall.  891<  22f  L. 
]tQ»  and  Hoffiteg  t.  IMmh,  14  Bbiteiit.  805,  F.  O.  6,^4,  where  pro*- 
dnctioD  of  letters-patoit  raised  presiunpttoii  that  eomplalttant  was 
first  tnTMOer;  Bates  t.  Ooei  98  U.  8.  49,  2{(  U  74  boldlng  denial  of 
InMngemeBt  east  barden  on  complainant,  which  was  fully  sus- 
tained; Storrs  ▼.  Howe,  4  OlilT.  880,  F.  a  18,495,  hpldii^  tnfringe- 
meat  eC  patent  lor  pressing  ma^itoe,  preyed. 

Patents.— Parties  sued  as  Infringers  are  not  allowed,  in  action 
at  law,  to  set  up  defense  of  prerious  invention,  knowledge  or  use, 
without  giTing  thirty  days'  notice,  and  in  equity  same  information 
must  be  given  in  answer,  p.  589. 

Approved  and  applied  in  Cammeyer  v.  Newton,  94  U.  S.  281,  24 
L.  74,  where,  no  notice  having  been  given,  evidence  of  previous  in- 
vention was  excluded;  Roemer  v.  Simon,  05  U.  S.  215,  24  L.  385, 
allowing  evidence  of  prior  invention,  notice  having  been  given; 
Harsh  r.  Bcymoiir,  97  U.  S.  8612,  24  L.  964,  holding  that  burden  was 
<m  defendant  to  establidi  this  defense,  patent  being  produced;  Goff 
V.  Stafford,  10  Fed.  Oas.  588,  admittlBg  eridence  to  support  such 
defense  to  suit  for  Infringement 

Patents. —  Recital  in  letters-patent  that  required  oath  was  taken 
before  letters  issued  is,  in  absence  of  fraud,  conclusive  evidence  of 
the  ftu!t  p.  541. 

Approved  in  Hancock  Insp.  Co.  ▼.  Jenks,  21  Fed.  914,  refusing  to 
examine  into  truth  of  such  recital;  Holmes,  etc.,  Co.  v.  Domestic, 
ete.,  OOm  42  Fed.  222,  refusing  to  go  into  question  as  to  whether 
oath  taken  covered  reissue. 

Distinguished  in  Smith  v.  Beynolte,  10  Blatchf .  88,  F.  C.  18,097, 
refusing  to  give  su6h  effect  to  certlflcate  of  registration  of  trade- 


Patents.— Where  invention  embraces  an  entire  machine,  it  is 
sufficient  if  it  appear  that  claim  is  co-extensive  with  invention, 
Pk  Al. 

Patents.— Where  invention  embraces  only  one  or  more  parts  of 
machine,  part  or  parts  claimed  must  be  specified  or  pointed  out 
so  that  Inventors  and  contractors  and  the  public  may  know  how 
to  make  the  invention  and  what  is  withdrawn  from  general  use, 
p.  541. 

Qlted  and  reaffirmed  in  Carnegie,  etc.,  Co.  v.  Cambria,  etc.,  Ca, 
89  Fed.  788.  Approved  in  Ooshen  Sweeper  Co.  y.  Bissell,  etc.,  Ca, 
72  Fed.  74,  87  U.  8.  App.  555,  citing  cases,  and  holding  claim  and 
specUlcatlons  good.  Cited  obiter  In  Reec^  etc.,  Co.  v.  Qlobe,  eta, 
Ckk.  ei  Fed.  971,  21  U.  8.  Aw-  244. 

PiatsntBi^— Where  tnventlon  embraces  a  new  ingredient  and  a 
eombliiatlom  of  old  ingredients,  embodied  in  same  machine,  the  in* 
mention  must  be  described  with  great  particularity,  p.  541. 
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PiKtentft. — UnrentloiiB  conidstiDg  ttittely  of  new  combbiatloiui  of 
old  liigi*dlettt8»  wlier«b7  fi^w  and  ooefal  rmxdt  is  oMslaedt  are  as 
mucb  entitled  to  protectloii  as  anj  other  class,  pp.  642,  606k 

Cited  as  authority  and  relied  npon  In  Sayles  r.  Chicago^  etCt  B> 
Oo.»  8  Bias.  68k  P.  a  12,416,  holding  patentee  of  combination  entttled 
to  suppress  subseqaent  Invention  embodying  ft;  Pacific,  etc.,  R.  Oo. 
▼.  Butte  City  R.  Co.,  82  Fed.  866^  holding  Impvored  brake  U  be 
patentaMe  combination,  not  mere  aggregation;  Thompson  v.  Citizens* 
Nat.  Bank,  53  Fed.  253,  10  U.  S.  App.  500,  and  Qiiswold  y.  Harker. 
62  Fed.  891,  27  IT.  S.  App.  122,  citing  cases,  holding  objection  to 
combination  of  old  ingredients  not  tenable;  P.  H.  Mnrphy  Mfg.  Co. 
▼.  Excelsior,  etc.,  Co.,  76  Fed.  075,  40  U.  S.  App.  200,  where,  though 
patent  for  combination  was  valid,  omission  of  Ingnredlent  avoided 
infringement  of  it  Approved  in  Adams  EL  By.  Co.  t.  LlndeU  By. 
Co.,  77  Fed.  441,  40  U.  8.  App.  482. 

Patents^— Where  Invention  consists  of  new  combination  of  old 
ingredients.  It  Is  sufficient  If  Ingredients  are  named,  mode  of  opera- 
tion given,  and  new  result  pointed  out,  so  tiiat  extent  and  nature  of 
claim  and  what  the  parts  are  whldi  echoperata  to  produee  new 
and  useful  result,  may  be  known,  p.  542. 

Approved  In  Bates  v.  Coe,  08  U.  8.  89,  26  L.  71,  holding  descrip- 
tion sufficient;  Springfield,  etc.,  Co.  v.  MlUer,  etc  Oo^  06  Fed.  421, 
holding,  where  descrili^tion  of  foreign  patent  Is  clear,  similar  United 
States  patent  void  for  anticipation. 

Pateiits.r—  Neither  reissued  nor  extended  patent  can  be  abrogated 
by  infringer.  In  suit  for  infringement,  upon  ground  that  letters- 
patent  were  procured  by  fraud,  p.  546^ 

Approved  and  applied  In  Tllghman  v.  Mitchell,  0  Blatchf  .  27,  F.  C 
14,042,  where,  extension  being  regular  on  Its  face,  question  of  fraud 
refused  consideration;  La  Baw  v.  Hawkins,  14  Fed.  Cas.  896,  re- 
fusing to  consider  such  defense,  In  infringement  suit;  Parham  v. 
American,  etc.,  Co.,  18  Fed.  Cas.  1008,  citing  cases,  and  refusing 
to  consider  obje^on  that  there  was  no  cause  for  reissue. 

Patents.~Where  commissioner  accepts  surrender  of  original  pift- 
ent  and  grants  new  one,  his  decision  in  premises  Is  not  re-examin- 
able  in  suit  for  infringement,  unless  apparent  on  face  of  patent  that 
he  has  exceeded  his  authority,  pp.  543,  544. 

Cited  with  approval  and  principle  applied  In  Chrlstman  r. 
Bumsey,  17  Blatchf.  151,  F.  C.  2,704,  citing  cases,  and  holding  com- 
missioner's decision  final  as  to  facts  in  petition  for  r^ssue;  Hoe 
V.  Cottrell,  17  Blatchf.  549,  1  Fed.  600,  citing  cases,  and  holding 
commissioner's  decision  conclusive,  in  collateral  proceeding,  as  to 
drawing,  model,  etc.;  Selden  v.  Stockwell,  etc.,  Co.,  19  Blatchf. 
654,  0  Fed.  807,  holding  question  as  to  fact  Justifying  reissva^  enn- 
«luded  by  commlasionee;  Ohieago,  etc,  Co.  v.  B^sdi,  8  Blsa.  ^a 


F.  O.  2;66&»  wbert  nitsiie  was  not  avoidecl  bj  flwi  that  It  Ad  not 
include  aH  ipeeified  In  original;  Metropolitan  W.  Go.  r.  PioTidenoe 
T.  Co,  1  Holmea,  1€8»  F«  O.  fi^607»  refnabiff  to  ezanrine  facta  co»> 
nected  witli  anrrender  and  relaroe;  Qear  ▼,  Groarenor,  1  Holme% 
219,  F.  O.  5,2dl,  where  absence  of  redtali  oooceming  ndfiees,  ete^ 
in  reissued  patent,  did  not  affect  rule;  Oarew  t.  Boston,  eta,  Co.. 
8  Oliff.  858;  F«  O.  2,887,  holding  that  <dd  and  new  patents  in  question 
were  not  repugnant;  liilliian,  etc.,  Co.  t.  Upton,  4  GlifT.  280,  F.  CX 
9,807,  holding  conunissloner's  decision  condusiye,  want  of  Jurisdio 
tion  not  being  made  out;  Dorser,  etc.  Go.  r.  Marsh,  7  Fed.  Gas. 
948,  refusing  to  admit  parol  eyidence  of  Irregularity  in  issue  of 
patent,  regular  on  its  f^Mse;  Kerosene,  etc,  Gc  t.  LitteD,  14  Fed. 
Gas.  877,  holding  commissioBer's  decision  cemduslTe  as  to  cause 
for  r^sne;  La  Baw  v.  Hawlelns,  14  Fed.  Gas.  896^  ref usingf  to 
consid^  defendant's  denial  tiiat  patoits  were  surrendered  for 
good  cause;  Miller,  etc.  Go.  t.  Du  Brul,  17  Fed.  Gas.  887,  reftising 
to  consider  objections  to  yalidlty  of  reissue;  Thomas  v.  Shoe  Bifg. 
Go.,  23  Fed.  Gas.  972,  oyerruling  objection,  in  suit  on  reissued 
patent,  that  original  was  still  in  force;  Wells  v.  Jacques,  29  Fed. 
Gas.  861,  holding  that  question  as  to  whether  reissue  was  for  same 
inrention  was  to  be  determined  solely  by  comparison  of  old  and 
new;  Smith  t.  MerMam,  6  Fed.  718,  719,  where  decision  of  coiq- 
missioner,  upon  reissue,  was  conclusfve  as  to  its  necessity;  Spaelh 
y.  Barney,  22  Fed.  829,  holding  it  unnecessary  to  ayer,  in  infringe- 
ment suit,  the  grounds  of  reissue.  Approyed  In  Flower  t.  Detroit, 
22  Fed.  294,  holding  reissue  inyalld  as  an  attempt  to  introduce  new 
inyention;  American  BeU  T^  Ga  y«  United  States,  88  Fed.  588,  88 
U.  8.  App.  238,  holding  commissioner's  power  to  issue  patent  de- 
pendent on  result  of  his  own  examination.  Gited  also  in  note  In 
Bdgarton  y.  Furst,  10  Bisi^.  418. 

Distinguished  in  Reckendbrfer  y.  Faber,  92  IT.  8.  854,  28  L.  TSB, 
reyiewing  authorities,  and  holding  commissioner's  decision  ^only 
prima  fade  right  as  to  noyelty,  inyention  and  prior  use;  Herring  y. 
Nelson,  14  Blatchf.  800,  F.  G.  6,424,  holding  decision  of  commissioner 
not  condusiye  as  to  question  of  repugnancy  between  old  and  new 
patent. 

'  Patents.^  Reissued  letters-patent  must  be  for  same  inyention; 
and  where  it  appears,  as  matter  of  law,  on  comparison  of  the 
imatmments,  that  this  Is  not  true,  reissue  is  inyalid,  p.  544. 

Approved  and  doctEtBe  followed  in  Russell  y.  Dodge,  98  U.  8.  464, 
28  Lb  818^  holding  reissue  intalld  where  it  appeared  on  its  face  to 
be  fbr  anolAer  Inyention;  Powder  Ck^.  y.  Powder  Works,  98  XT.  8. 
189,  26  I*  82,  dting  caees,  and  hdcBng  reissue  yold  on  this  account, 
under  act  of  1870;  Ball  y.  Langles,  102  U.  S.  180,  26  L.  105,  hold* 
log  yold  a  reissue,  which  api^eared  to  be  intended  to  coyer  new 
deylcea;  Pa^er,  etc,  Co.  ▼.  Yale  G.  Go.,  128  tT.  S.  9t,  81  L.  105, 
8  &  Ot.  48,  exf  lalBlng^'  prfindpal  ease  and  holding  yoid  a  reissue 
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of  pKteot  for  docl  noyement;  Giant  Pow.  Oo.  r.  Oalifbrnla  Pow. 
Woriu.  8  8awy.  467,  F.  0.  6370,  holding  tbat  relssned  lottaro-iMitent 
In  queetlon  wcro  not  for  same  inrentlon;  OUrew  t.  Boston,  etc.,  Ck>., 
3  OUff.  saO,  F.  0.  2^97,  where,  upon  ozamination,  reissae  was  found 
to  be  for  same  inyentlon;  Sarven  r.  Hall,  •  Blatchf.  526,  F.  G. 
12,869,  holding,  on  comparison,  that  reissued  patent  for  carriage 
wheel  was  valid;  Decker  ▼.  Grote,  10  Blatchf.  848,  F.  a  8,726,  hold* 
ing  reissue  of  patents,  for  bilUard  tables,  valid;  Peoria  T.  Co.  v. 
Gleveland  T.  Go.»  47  Fed.  789,  holding  reissues  inyalld  for  in- 
troduction of  new  device.  Approved  in  Metropolitan  W.  Oo.  v. 
Provid^ice  T.  €k>.,  1  Holmes,  168,  F.  O.  9,607,  no  wsnt  of  Juris- 
diction appearing,  facts  concerning  surrender  and  reissue  could 
not  be  re-examined;  Goodyear,  etc.,  Oo.  v.  Smith,  1  Holmes,  867, 
F.  0.  6,698,  where  reissued  patent  was  examined  and  invention  was 
held  to  be  same  as  orlginaL  Oited  also  in  note  in  Bdgarton  v. 
Furst,  10  Biss.  41& 

Patents. —  On  application  for  reissue,  commissioner  may  not  open 
case  to  new  parol  testimony  and  new  hearing  as  to  nature  and 
extent  of  improvement,  except  in  cases  provided  in  16  Stat  at  L. 
206,  pp.  644,  646. 

Approved  in  concurring  opinion  in  Giant  Pow.  Oa  v.  Oalifomia 
Pow.  Works,  8  Sawy.  468,  F.  a  6374,  court  holding  reissue  invalid 
as  not  being  for  same  invention. 

Patents.-*  Commissioner  has  power,  upon  reissue  of  letters- 
patent,  to  allow  certain  amendments  and  corrections,  but  no  ma- 
terial adisitions,  not  described,  suggested  or  substantially  indicated 
In  original  specifications,  drawings  or  patent-office  model,  may  be 
made,  pp.  644,  646. 

Cited  approvingly  and  relied  upon  as  authority  in  Parker,  etc, 
Oo.  V.  Tale  O.  Co.,  128  U.  S.  97,  99,  81  L.  106,  8  S.  Ct  43,  46,  ex- 
plaining remarks  in  principal  case  and  refusing  to  go  beyond  force 
of  language  in  original  specifications;  Freeman  v.  Asmus,  146  U.  S. 
240,  86  li.  690,  12  S.  Ot  943,  reviewing  authorities,  and  holding  in- 
valid a  reissue  of  patent  where  original  specifications  did  not 
indicate  the  claim;  Badische  AnlUn,  etc.  v.  Higgln,  16  Blatchf.  291, 
F.  O.  722,  holding  reissue  p]xq;>er,  where  original  specification  was 
defective  and  patent  did  not  cover  whole  invention;  Wilson  v. 
Coon,  18  Blatchf.  SBS,  6  Fed.  618,  reviewing  authorities,  and  hold- 
ing that  reissue  was  not  void  because  original  patent  was  valid; 
Calkins  V.  Bertrand,  6  Biss.  496,  F.  0.  2^17,  holding  vaUd  a  re- 
issue of.  patent  for  cultivators;  Goodyear,  etc,  Oo.  v.  Smith,  1 
Holmes,  867,  F.  0.  6,698,  holding  reissue  valid,  tiiiough  the  descrip- 
tion was  more  complete  than  in  original;  Kelleher  v.  Darling,  4  Cliff. 
437,  F.  0,  7,668,  holding  reissue  void  where  it  Included  both  the 
patented  article  and  th^  process;  Sarven  v.  Hall,  9  Blatchf.  626, 
F.  a  12369b  holding  reissue  of  pat^t  fdr  wheal,  within  specifics- 
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tlona  of  orlgliiml;  Atlantic,  etc.,  Go.  t.  Goodyear,  2  Fed.  Gas.  1S7, 
where  omlseloii.  In  reissue,  of  ambiguoos  word  used  In  original,  did 
not  Inralldate  reissue;  Kerosene,  etc,  Co.  y.  Llttell,  14  Fed.  Oas. 
878,  where  additional  elements  were  substantially  Indicated  by 
original  spedflcatlons;  Belssner  y.  Anness,  20  Fed.  Oas.  614,  where 
reference  to  model  was  had.  In  determining  yalidity  of  reissue; 
Seymour  t.  Marsh,  21  Fed.  Oas.  1119,  holding  that  claims  of 
reissues  might.  In  proper  case,  be  broader  than  those  of  original 
patents;  Swain,  etc.,  Co.  y.  Ladd,  28  Fed.  Gas.  487,  holding  that  one 
could  not  widen  the  scope  of  his  claim  by  repeated  reissues;  Ded- 
erick  y.  Oassell,  0  JML  806,  coUectlng  aothorities,  where  reissue 
for  minor  combinations,  embraced  In  orlflnal  patented  eomblnatlon, 
bat  not  dalmed,  was  held  yaUd;  Combined  Fat  Qan.  Co.  t.  Lloyd, 
11  Fed.  150,  -where,  howeyer,  patentee  was  estopped  from  claiming 
infringement,  by  his  laches;  Hendy  y.  Golden,  etc.  Works,  17  Fed. 
518,  refusing  to  hold  that  reissue  embraced  too  much,  before  exam- 
ining model;  Holmes,  etc,  Co.  y.  Domestic,  etc*  Co.,  42  Fed.  224, 
sustaining  reissued  patent  coyerlng  parts  found  In  original  model, 
but  not  in  qyedficatlons. 

Criticised  In  Kells  y.  ITKensle,  9  Fed.  286,  hokUng  yold  a  reissued 
patent  for  part  of  machine,  not  claimed  In  original  q;»eclflcations, 
though  shown  In  original  designs. 

Patents. —  Whether  reissued  patent  Is  for  same  inyention  as  that 
embodied  In  original  patent,  is  question  for  court,  In  egulty  case, 
to  be  determined  on  comparison  of  the  two  Instruments,  aided  by 
expert  testimony  when  technical  terms  demand  It,  p.  548. 

Approved  and  applied  in  Heald  y.  Rice,  104  U.  8.  749,  26  L.  914, 
collecting  cases,  and  holding  that  yalidity  of  reissue  was  question 
for  court,  and  yerdlct  for  defendant  should  haye  been  directed; 
Giant  Pow.  Co.  y.  California  Pow.  Works,  8  Sawy.  467,  F.  O.  5,879, 
where,  upon  such  comparison,  court  held  reissued  patents  Inyalid; 
Kerosene,  etc.,  Co.  y.  Llttell,  14  Fed.  Oas.  878,  where,  on  com- 
parison, reissue  held  yalid;  Parham  y.  American,  etc,  Co.,  18 
Fed.  Cas.  1098,  holding  that  reference  might  also  be  had  to  drawings 
and  models.  Cited  generally  in  National,  etc.,  Co.  y.  John  R.  Wil- 
liams Co.,  44  Fed.  194,  12  L.  R.  A.  110,  and  n.,  where  claim  limited 
to  mechanism  shown  was  strictly  construed;  arguendo,  in  Hard- 
wick  y.  Masland,  71  Fed.  890,  where,  defendant  Justifying  under 
subsequent  patent,  court  determined  Infringement  by  comparison 
of  patents. 

Patents.—  Cases  dosbtless  arise  where  lajoguase  of  speciacatlon 
and  dalm  Is  so  Interspersed  with  tecbnlcul  terms  a^d  terms  ol 
art,  that  testimony  of  sdentiflc  witness  is  indispensable,  and  it 
would  be  error  to  reject  it,  p.  546. 

Distinguished  In  Moran  y.  Pratber,  28  WalL  499,  28  L.  122,  ex- 
cluding testimony  as  to  peculiar  meaning  of  ''  steamboat  debts,"  as 
ased  In  written  instrument 
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Approved  and  applied  In  Bates  y.  Ooe,  98  U.  S.  45,  25  L.  78, 
where  publication  was  insnfflcient;  Downton  ▼.  Yeager  M.  Ck>.,  108 
U.  S.  471,  27  L.  791,  8  S.  Ct  18,  where  defease  of  prior  publication 
was  made  ont  as  to  process  for  manufacturing  flour;  flames  t« 
Andrews,  122  U.  8.  06,  80  L.  1078,  7  8.  Ct  1087,  reyiewlng  cases, 
and  holding  publication  did  not  anticipate  invention  of  driven  well; 
Jones  V.  Sewall,  8  ClilL  684,  F.  a  7,405,  holding  that  def ttise  of 
prior  publication  was  not  sustained;  CahlU  v.  Brown,  4  Fed.  Gas. 
1007,  where  spedflcations  in  other  patents  introduced  did  not  com- 
ply with  rule,  they  could  not  supersede  plaintifTs;  Ooff  v.  Stafford, 
10  Fed.  Oas.  685,  where  English  publication  introduced  did  not 
support  defense;  Beeves  v.  Keystone  B.  Go.,  20  Fed.  Gas.  471, 
where  publication  of  drawing  was  not  sufficient  to  overcome  sub- 
sequent patent;  Hood  v.  Boston,  etc..  Go.,  21  Fed.  80,  and  Gary  v. 
Lovell  Mfg.  Go.,  81  Fed.  847,  both  citing  cases,  where  publication 
was  held  incomplete;  New  Process  Fer.  Go.  v.  Koch,  21  Fed.  586, 
where  foreign  publications  were  held  uncertain;  Bdison  B.  L.  Ca 
V.  Westinghouse,  55  Fed.  505,  reviewing  authorities,  and  holding 
prior  foreign  patent  did  not  describe  invention  within  meaning  of 
rule;  Ghase  v.  FiUebrown,  58  Fed.  877,  reviewing  cases,  and  holding 
publication  in  foreign  patent  insufficient;  American,  etc.,  Go.  v. 
Howlands,  etc..  Go.,  70  Fed.  994,  where  prior  pubHeatlon  failed  to 
state  substance  of  which  patent  material  was  composed;  Potts  ft 
Go.  V.  Greager,  77  Fed.  460,  where  publicaticm  was  not  full  and  clear, 
within  rule;  Heap  v.  Tremont,  etc.,  Mills,  82  Fed.  458,  60  U.  8.  App. 
219,  where  mere  suggestion  of  complainant's  combination,  in  foreign 
patent,  was  not  sufficient;  Hanifen  v.  Godshalk  Go.,  84  Fed.  651, 
55  U.  S.  App.  475,  holding  that  description  in  foreign  patent  must 
be  so  clear  as  to  enable  practice  of  the  invention  without  experi- 
ment; Truman  v.  Garvill  Mfg.  Go.,  87  Fed.  476,  where  certain 
magazine  descriptions  were  held  to  anticipate  complainant's  in- 
vention of  breaking  cart;  Badische,  etc.  v.  Kalle,  94  Fed.  167, 
holding  insufficient  a  publication  requiring  extrinsic  evidence  to 
make  it  understood;  dissenting  opinion  in  Sewall  v.  Jones,  91  TJ.  S. 
194,  28  L.  281,  reversing  S.  G.,  8  Gllff.  584,  F.  G.  7,495,  majority 
holding  patent  for  preserved  com  void  for  want  of  novelty.  Cited 
generally  in  New  Process  Fer.  Go.  v.  Koch,  21  Fed.  587,  holding 
business  circulars,  sent  only  to  the  trade,  were  not  sufficient  prior 
publication. 

Patents.— Inventors  of  combination  cannot  suppress  subsequent 
improvements  which  are  substantially  different,  whether  consist- 
ing in  new  combination  of  same  ingredients,  or  substitution  of 
newly  discovered  ingredient,  or  of  some  old  one  performing  new 
function  not  known  at  date  of  letters-patent,  as  proper  substitute, 
pp.  555,  556. 

Approved  and  principle  applied  in  Bees  v.  Gould,  15  WalL  193. 
21  L.  41,  holding  erroneous,  instruction  that  substitution  of  another 
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loffvdlttt  nrffl  BDt  atold  infrlBgement  bf  comlitiiatioQ;  QUI  t.  W«IIi» 
22  Wan.  81»  22  li.  712,  rtviewiat  aothoiHies,  wbeve  rule  was  naed  at 
teat  of  eqniyalenta;  Bowell  v.  Lindsay*  113  IT.  8. 102,  28  L.  907,  6  8. 
Ot  BID,  affirming  S.  C,  10  Blss.  224,  6  Fed.  296,  collecting  cases,  and 
liolding  that  complainant's  combination  was  not  Infringed;  Electric 
Signal  Go.  v.  HaU  Signal  Co.,  114  U.  S.  98,  29  L.  99,  5  S.  Ct  1076, 
collecting  authorities,  and  sustaining  subsequent  Improyement  in 
electric  signal,  as  substantially  different;  Bowell  v.  Lindsay,  10  Blss. 
224,  6  Fted.  296,  and  Norton  ▼.  Jensen,  90  Fed.  429,  61  IT.  S. 
App.  869,  both  holding  substantially  different  an  Invention  which 
omitted  parts  of  the  combination  patent;  Sanford  ▼.  Merrlmac  Hat 
Co.,  4  Ollff.  406^  F.  0. 12,318,  dtlng  cafes,  where,  not  all  Ingredients 
of  combination  being  used  In  subsequent  Invention,  there  was  no 
Infringement;  Travers  y.  Palmer,  28  Fed.  512,  where  combination 
waa  not  Infringed  by  subsequent  Invention  omitting  three  Ingredi- 
ents; dissenting  opinion  In  Brown  v.  Guild,  28  WalL  246,  28  L. 
177,  majority  sustaining  patent  of  combination  of  old  devices; 
Edison,  etc.,  Co.  v.  Waring  E.  Co.,  69  Fed.  862,  holding  Incan- 
descent lamp  Infringed  by  one  with  less  perfect  vacuum. 

Patentsw*-  All  patentees  are  entitled  to  Invoke  doctrine  of  Univa- 
lents, to  some  extent,  and  mere  formal  alterations  In  combination 
In  letters-patent  are  no  defense  to  charge  of  infringement;  e.  g., 
withdrawal  of  Ingredient  and  substitution  of  another,  well  known, 
at  date  of  patent,  as  proper  substitute,  performing  substantially 
same  function,  p.  556. 

Approved  and  applied  In  Rumford  Chem.  Works  v.  Lauer,  10 
Blatchf.  189,  140,  F.  C.  12,135,  where  a  substituticm  of  adds  was 
held  to  be  merely  a  colorable  alteration;  Phillips  v.  Detroit,  2  Flipp. 
96,  F.  a  11,101,  suppressing  Invention  of  paving  blocks,  where 
change  waa  merely  colorable;  Sayles  v.  Chicagov  etc.,  B.  Co.,  8 
Blsa.  58,  F.  0. 12,416,  where  patentee  of  combination  waa  protected 
against  subeequent  invention  embodying  same;  Tatnm  v.  Gregory, 
14  Sawy.  879,  41  Fed.  144,  holding  doctrine  of  mechanical  equiva- 
lents applicable  to  claim  for  combination;  King  v.  Louisville  O.  Co., 
14  FM.  Caa.  586^  suppressing  Infringement  at  eombliiatlon  patent 
for  impfovemoit  In  baling-presses^  Dederick  v.  Caasell,  9  Fed. 
808,  a  case  of  infringement  of  combination  patent  tat  baling-press; 
Norton  V.  JMiaen,  49  Fed*  869,  7  U.  a  App.  108»  reviewing  authori- 
ties, wliere  change  in  combination  waa  not  such  as  to  aoroid  in- 
frincwnent  An»roved  in  Bowell  v.  IJndsay,  118  U.  8.  102,  28  L. 
907,  5  &  Ct  610,  affirming  a  C,  10  Blss.  224,  6  Fed.  296,  dtlng 
cases,  and  heading  that  improvement  in  question,  on  seeding-ma- 
chine, was  substantially  different;  Hopkins,  etc,  Co.  v.  Corbln,  14 
Blatchf.  401,  F.  C  6,695,  where  patentee  of  combination  was  not 
entitied  to  pre-existing  devices,  under  Ills  daim;  Bowel]  v.  Lindsay, 
10  Blss.  224,  6  Fed.  290,  where  improvement  omitting  certain 
features  of  combination  was  held  substantially  different;  arguendo, 
in  Beady  Boofing  Co.  v.  Taylor,  16  Blatchf.  101,  F.  C.  11,618. 
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patents  —  Bvidence.—  Person  suing  on  reissued  letters-patent  for 
Infringement  Is  not  obliged  to  Introduce  surrendered  patent;  and 
if  defendant  does  not  give  old  patent  in  eTldence,  he  cannot  have 
benefit  of  defense  that  reissued  letters  are  not  for  same  inyehtion, 
p.  640. 

Approved  and  principle  f<^owed  in  Bates  t.  Coe,  88  IT.  8.  40,  25 
li.  71,  where  original  patent  not  being  in,  such  defense  was  ex- 
cluded; Doherty  y.  Haynes,  4  Cliff.  294,  F.  G.  8,963,  refusing  to 
consider  this  defense,  whese  patent  was  not  in  evidence. 

Patents.— Where  claim  immediately  follows  description  of  in- 
vention it  may  be  construed  in  connection  with  explanations  con- 
tained in  spedflcations,  and  where  It  refers  back  to  spedfications, 
cannot  be  construed  otherwise,  p.  547. 

Cited  approvingly  and  relied  upon  in  Mitchell  v.  Tilghman,19WalL 
391,  22  L.  185,  where  reference  to  specifications  was  implied;  Ful- 
ler V.  Yentzer,  94  IT.  8.  288,  24  L.  104,  where,  thus  construed,  the 
patent  was  held  to  be  for  mere  combination,  >  and  not  Infringed; 
Westinghouse  v.  Boyden,  etc.,  Co.,  170  U.  S.  558,  42  L.  1144,  18  6. 
Ct  717,  and  Roberts  v.  Dickey,  20  Fed.  Cas.  886,  where  words 
"substantially  as  set  forth"  imported  into  claim  the  particulars 
of  specifications;  Gottfried  v.  Phillip  Best  B.  Go.,  10  Fed.  Gas.  854, 
holding  words  ^by  means  substantially  as  described"  sufficient 
reference  to  specifications;  Henderson  v.  Cleveland,  etc.,  Co.,  11  Fe^i. 
Cas.  1081,  holding  words  referring  back  to  be  for  mechanism  and 
not  result;  Westinghouse  v.  Gardner,  etc,  Co.,  29  Fed.  Gas.  799, 
where,  in  light  of  specifications  referred  to,  ambiguity  of  claim 
was  removed;  Bortree  v.  Jackson,  43  Fed.  138,  where,  thus  con- 
strued, complainant's  patent  for  bustle  was  held  not  to  be  in- 
fringed; Bapid,  etc.,  Co.  v.  Taylor,  43  Fed.  251,  holding  that,  limited 
by  his  reference  to  specifications,  complainant  had  not  claimed 
monopoly;  St  Paul  P.  Works  v.  Deere,  54  Fed.  602,  where  claim 
thus  limited,  and  owing  to  prior  state  of  art,  was  not  infringed;  Bum- 
ham,  etc  Co.  V,  Naumkeag  St.  Ry.  Co.,  57  Fed.  651,  where  clerical 
error  and  other  deficiencies  in  claim  were  corrected  by  reference  to 
specifications;  American,  etc.,  Co.  v.  Howland,  etc.,  Co.,  80  Fed.  405, 
50  U.  &  App.  76,  77,  reversing  S.  C,  70  Fed.  994,  collecting  cases, 
and  holding  it  error  for  Circuit  Court  to  refuse  thus  to  construe 
claim;  Burke  v.  Partridge,  68  N.  H.  861,  collecting  cases,  where 
Inventor  was  entitled  to  benefit  of  use  to  which  machine  could  be 
put,  though  he  had  not  conceived  the  idea.  Approved  in  Rousseau 
V.  Peck,  78  Fed.  116,  46  U.  8.  App.  266,  doubting  valldily  of  patent 
for  electric  apparatus  in  question. 

Patents. —  Change  in  construction  of  old  machine  which  adapts 
it  to  new  and  valuable  use,  not  known  before,  and  produces  new 
and  useful  result,  is  patentable,  p.  648. 

Cited  with  approval  and  applied  in  Cantrell  v.  Walllck,  117  U.  S. 
694,  29  L.  1018,  6  8.  Ct  973,  holding  patent  for  improvement  was 
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not  void  because  it  imdnded.tlie  old  vacliine;  McComb  v.  Brnst,  1 
Woods,  204,  F.  C.  8»710,  sastainlsg  invention  of  cotton-bale  tie; 
Rose  ▼,  Sibley  Mach.  Co»,  20  Fed.  Gas.  1102,  reUeving  against  In- 
fringement of  patented  modification  of  pulp  engine;  Pacific,  etc.,  R. 
Co.  T.  Butte  City  R.  Co.,  52  Fed.  865,  holding  improved  brake  to  be  a 
patentable  combination. 

Patents.— Bequlrement  that  improrementa  for  which  patent  will 
issue  must  be  new  and  useful  is  satisfied  if  combination  is  new  and 
machine  is  capable  of  being  beniefidally  used  for  designed  purpose, 
p.  549. 

ApproTcd  and  applied  in  Cantrell  t.  Walllck,  117  IT.  S.  694,  29  L. 
1018,  6  S.  Ct  973,  where  Infringer  could  not  object  that  improve- 
ment on  patented  invention  included  same;  Strobridge  v.  Lind- 
say, 2  Fed.  695,  Where,  practical  utility  being  shown,  degree  was 
immaterial;  Gibbs  v.  Hoefner,  22  Blatchf.  36,  19  Fed.  824,  holding 
degree  of  utility  material  only  on  question  of  damages;  Brltton  v. 
White  Mfg.  Co.,  61  Fed.  96,  holding  court  may  determine  from  state 
of  art  what  was  open  to  patentee. 

Patents.—  The  Hussey  harvesting  machine,  claimed  to  be  a  prior 
invention,  examined  and  held  to  have  been  a  mere  experiment, 
never  adapted  to  use,  and  not  superior  to  complainant's  machine, 
pp.  550,  551. 

Followed  in  Seymour  v.  Marsh,  21  Fed.  Oas.  1120,  to  same  effect 
as  principal  case. 

Patents.— He  Is  first  inventor  and  entitled  to  patent  who  first 
perfected  and  adapted  invention  to  use;  and  until  invention  is  so 
perfected  and  adapted,  it  is  not  patentable,   p.  552. 

Approved  and  doctrine  applied  in  Kelleher  t.  Darling,  4  Cliff. 
440,  F.  C.  7,653,  where  defendant  not  having  pleaded  prior  in- 
vention, complainant's  case  made  out,  in  this  regard,  by  produc- 
tion of  patent;  Gottfried  v.  Phillip  Best  B.  Co.,  10  Fed.  Cas.  851, 
where  prior  invention,  never  adapted  to  use,  did  not  affect  subse- 
quently patented  invention;  Judson  v.  Bradford,  14  Fed.  Cas.  9, 
where  proof  of  prior  invention  of  corset,  without  practical  use,  did 
not  sustain  defense;  Moore  v.  Thomas,  17  Fed.  Cas.  702,  where 
two  inventions,  the  one  first  perfected  and  used  gave  superior 
right;  Lamson  v.  Martin,  159  Mass.  565,  35  N.  B.  81,  collecting 
authorities,  and  construing  word  "inventions,"  In  contract,  not  to 
include  mere  conceptions;  dissenting  opinion  in  Brown  t.  Guild, 
28  WalL  2^,  28  L.  177,  majority  sustaining  patent  of  combina- 
tion of  old  ingredients. 

Patents.— Patented  invention  Is  not  to  be  superseded  by  intro- 
duction of  foreign  publication  containing  mere  vague  represen- 
tations; account  published  must  be  of  complete  and  operative  in- 
rentlon,  capable  of  being  put  into  practical  operation,  p.  555. 
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Patmls.— la  a  suit  for  royalties  aod  injauctioa  for  Infringeiiieiit 
of  patent  right,  i^nestioii  of  aoyelty  of  inveatioii  cannot  be  considered 
if  no  notice  Is  giyen  of  the  attempt,  or  witnesses,  or  other  eyldence 
to  support  charge^  p.  482. 

Patortib— la  tills  ease,  hlU  la  e^nity,  to  reeoTer  royalties  aad 
restrain  Infringement  of  patent  right,  was  entertained,  and  Judg- 
ment acoMdingly,  p.  482. 

Approved  in  Magic  Bnffle  Oo.  t.  IBlm  Olty  OOh  18  Blatehf.  167, 
F.  G.  8,849,  sustaining  bill  In  equity  for  discovery  and  aceonntiBg, 
though  patent  had  expired;  Atwood  v.  Portland  CkK,  10  Fed.  283, 
reviewing  cases,  where  bill  for  accounting,  upon  patent,  was  enter- 
tained, though  no  injunction  was  asked;  McKay  t.  Smith,  28  Fed. 
286,  collecting  authorities,  and  refusing  to  dismiss  bill  for  discovery, 
account  and  injunction;  Hat  Sweat  Mfg.  Co.  v.  Porter,  84  Fed.  747, 
issuing  injunction  in  sixnllar  case. 

Distingultiied  la  Boot  v.  Hallway  Go.,  105  U.  8.  204,  26  L.  880, 
dismissing  bill  for  want  of  Jurisdiction,  where  mere  accounting  for 
profits  was  asked;  Washburn,  etc.,  Go.  v.  Cincinnati,  etc.,  Ga,  42 
Fed.  678,  678,  dismissing  bill  for  royidtlss  aad  Injunction,  inhere 
contract  contained  forfeiture  clause. 

11  WalL  408-607,  20  L.  176,  8TBWABT  v.  KAHK. 

Statutes.—  Ohange  of  language  in  revised  statutes  wiU  aot  <diaage 
law  from  what  it  was  before,  ualess  aiHE>areat  tliat  such  was  inten- 
tion of  legislature^  p.  602. 

Statutes.— Where  revising  statute,  or  one  enacted  for  another, 
omits  provisions  contained  in  <^iginal  act,  parts  omitted  cannot  be 
kept  in  force  by  construction,  but  are  annulled,  p.  602. 

Approved  and  principle  applied  in  United  States  v.  Bennett,  12 
Blatchf.  848,  F.  a  14,670,  citing  cases,  holding  that  act  of  1970, 
relative  to  fees  of  pension  agents,  repealed  certain  provisions  of 
former  acts;  Weiskittle  v.  State,  68  Md.  167,  where  right  taken 
away  by  changed  Constitution  could  not  be  continued  by  statutes; 
Bz  parte  Coombs,  88  Tex.  Cr.  667,  44  a  W.  858,  reviewing  cases, 
and  heading  that  omission  of  court  from  subsequent  Constitution 
operated  to  repeal  said  court 

Courts.—  Becord  disclosing  that  Judgment  was  given  against  plain- 
tiff, in  Supreme  Court  of  Louisiana*  upon  sole  ground  that  lie  was 
not  entitled  to  immunity  claimed  under  act  of  Congress  of  June  il« 
1864,  Supreme  Court  has  Jurisdiction,  pp.  602,  608. 

F(Hlowed  in  Trebllcock  v.  Wilson,  12  Wall.  684,  20  U  461,  where 
party  claimed  right,  under  Constitution,  to  have  note  paid  in  gold 
or  silver. 

Distinguished  in  Texas,  etc.  By.  Co.  v.  Southern  Pacttc  Goi,  157 
U.  8.  64,  84  L.  617,  11  8.  Ct  12,  holding  Federal  Question  aot  pro^ 


U  WtH.  498-5M  Notes  on  U.  B.  Reports.  474 

eily  efadxned,  where  set  up  for  first  time  tn  petltloii  fbr  rebearlnir; 
Castfllo  V.  McGonnlco,  1^  U.  a  879,  «K  L.  024,  18  S.  Ot  281«  dis- 
missing writ  of  error  where  dedslon  below  was  sustained  by  State 
law.  Orltldsed  In  Auchlndoss  ▼.  Frois,  24  La.  Ann.  82,  where  court 
said  that  Federal  question  was  presented*  In  principal  one,  only 
\n  petition  toe  rehearing. 

Statutes.—  Case  may  be  wlthtai  meaning  of  statute  and  not  within 
its  letter,  and  vice  Teraa;  intention  ct  lawmaker  constitutes  the 
law,  p.  004. 

Oited  approvingly  and  relied  upon  In  Raymond  t.  Thomas,  91  IT. 
S.  TIB,  28  L.  485,  holding  Yold,  under  reconstruction  acts,  a  military 
order  annulling  decree  of  Chancery  Court  in  South  Carolina;  Price 
V.  Stone,  49  Ala.  660,  where  Intention  was  taken  as  indicated  by 
language  of  legislature;  Barclay  y.  Plant,  60  Ala.  615,  reviewing 
authorities,  and  holding  that  husband  might  convey  property  to 
wife,  in  iMiyment  of  debt,  at  time  of  marriage. 

Statutes.—  Bemedial  statutes  should  be  construed  liberally,  p.  604. 

Lt^iltaftion  of  actions.—  Act  of  Congress,  June  11,  1864,  relative 
to  statute  of  limitations,  means  that  time  which  elapsed  while  suit 
could  not  be  brought,  by  reason  of  Rebellion,  whether  before  or 
after  the  passage  of  the  act,  is  to  be  deducted,  pp.  604,  606. 

Approved  and  applied  in  United  States  v.  Wiley,  11  WalL  616,  20 
L.  214,  where  benefit  of  the  statute  was  extended  to  government; 
Metropolitan  Nat  Bank  v.  Gordon,  28  Ark.  117,  reviewing  cases, 
where  suit  was  between  cltlsen  of  New  York  and  one  of  Arkansas; 
Auchincloss  V.  Frois,  24  La.  Ann.  82,  a  suit  between  citisens  of 
New  York  and  of  Louisiana;  Aby  v.  Brlgham,  28  La.  Ann.  841,  the 
suit  being  between  cltlsen  of  Mississippi  and  one  of  New  Orleans. 
Cited  also  in  note,  4  Am.  Rep.  124.  Cited  obiter  la  Jones  v.  John- 
son, 28  Ark.  283. 

Distinguished  in  Mayo  v.  Cartwright,  80  Ark.  414,  refusing  benefit 
of  statute,  in  case  of  personal  trust  that  might  have  been  executed 
without  aid  of  court;  McKlnzie  v.  Hill,  51  Mo.  807,  11  Am.  Rep. 
458,  holding  that  statute  was  not  suspended  during  time  courts 
were  closed  in  Missouri,  on  account  of  Rebellion,  that  being  loyal 
State.  Denied  in  Harrison  v.  Adger,  24  La.  Ann.  665,  560,  refusing 
to  give  this  statute  any  retroactive  effSect 

limitation  of  actions.—  Act  of  Congress  of  June  11,  1864,  relat- 
ing to  statute  of  limitations,  applies  to  cases  pending  in  courts  of 
States,  as  well  as  the  Federal  courts,  p.  606. 

Approved  and  applied  in  Mayfleld  v.  Richards,  116  tJ.  8.  142,  29 
L.  886,  5  8.  Ct  1190,  to  same  efTect,  plaintiff  being  within  Federal 
and  defendant  within  Confederate  lines;  Harrison  v.  Myer,  92  U.  8. 
116,  28  L.  607,  hiding  that  local  statute  of  limitations  tan  against 
causey  where  parties  were  at  all  times  within  Federal  ccmtroL    Cited, 
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flrgneaAD»  In  Brown  v«  Walker,  lei  XJ.  fiLeot.  iO  r<.  ffi4,  16  iw  Ot 
650« 

Denied  In  Saccesslon  of  Wlan«  8S  I4L  Ann.  lA^  holding  tMt 
statute  waa  not  binding  on  actions  In  State  conrt 

Dlstlngnlshed  In  dissenting  opinion  In  Brown  ▼.  Walker,  161  tJ.  & 
628,  eei,  40  L.  880, 16  8.  Ot  661,  majority  holding  constitutional  the 
act  of  BMnotfT  U«  mi>  r^latlnv  to  taathnony  bef^Hw  commerce 
comnnteslon. 

Conrts.—  To  hare  one  mle  of  property  In  State  oourt,  and  a  dif- 
ferent one  In  the  Federal  conrt  for  same  State,  would  be  contrary 
to  uniform  spirit  of  our  nattooal  JurlsiinideiMi^  frsm  jufflelary  act 
of  .1780,  p.  60a 

Approved  and  appUed  tn  In  re  Bldrldge  &  CkK,  2  Hughes,  2P7, 
F.  0.  4,331,  dtlng  cases,  where  Federal  court  i^^illed  looal  statute 
of  limitations;  In  re  Ck>mwall,  0  Blatchf.  128,  F.  a  3,250,  rsTiewIng 
authorities,  and  holding  one  whose  claim  was  barred  by  State  law 
could  not  prosecute  claim  In  bankruptcy. 

XTnlted  States.— Congress  is  authorised  to  make  all  laws  neces- 
sary and  proper  to  carry  into  effect  the  granted  powers,  p.  006. 

XTnlted  States.—  Decision  of  questions  as  to  measures  to  be  uken 
In  carrying  on  war  and  suppressing  Insurrection  rests  wholly  in 
discretion  of  Gongress,  to  whom  the  substantial  powers  inyolved 
art  confided  by  Oonstltutlon,  p.  G06. 

Approved  and  applied  In  United  States  v.  One  Thousand  Five 
Hundred  Bales  of  Ck>tton,  27  Fed.  Cas.  828^  h<^ding  bostllifles  be- 
tween North  and  South  ceased  with  proclamation  of  president,  not 
with  decisive  battle. 

United  States.—  Power  of  Qongress  to  suppress  Insurrection  car- 
ries with  it  inherentiy  the  power  to  guard  against  Immediate  re- 
newal of  conflict  and  to  remedy  evils  which  have  arisen  from  its 
rise  and  progress,  p.  607. 

Cnted  approvingly  and  relied  upon  In  White  v.  Hart,  13  Wall.  651, 
20  L.  687,  holding  that  reconstructed  States  had  never  been  out  of 
U^on,  their  rights  having  been  merely  suspended;  Raymond  v. 
Thomas,  91  U.  S.  715,  23  L.  436,  holding  void,  under  reconstruction 
acts,  an  order  by  military  officer  annulling  decree  of  Chancery 
Oourt.  Cited,  arguendo,  in  United  States  v.  One,  etc.,  Bales  Cotton, 
27  Fed.  Cas.  82& 

Distinguished  in  dissenting  opinion  In  Brown  v.  Walker,  161  U.  S. 
628,  634,  40  L.  880, 16  S.  Ct  661,  majority  holding  constitutional,  act 
of  February  11,  1888,  relating  to  testimony  before  commerce  com- 
mission. 

United  States.—  Power  of  Congress  to  pass  act  of  June  11,  1864, 
f^ativo  to  the  slatiite  of  limitatlDns,  is  necessarily  implied  from  the 
poweis  to  DMUDe  wars  and  suppress  insttivsetion%  pi  607. 


U  W«1L  00B«616  Nota»  oh  U.  «.  WMffortM.  476 

Followed  in  lUjrfleid  v.  Richardi,  US  V.  U.  142,  »  U  Zm,  d  M. 
Ot  1190,  reaffirming  constitutionality  of  same  act  Approved  in 
Capertsn  v.  Bowyer,  U  Wan,  88S,  20  L.  884. 

SUttttea.—  What  Is  clearly  Implied  in  a  written  instrument  Is  as 
effectnal  as  what  is  expressed,  p.  507, 

XTnited  Statia.— The  war  power  and  treaty*maklng  power  at  Oon- 
gress,  each  carries  with  it  authority  to  acquire  twritory,  p.  607. 

U  yrnJL  508-615,  20  L.  211,  imiTDD  STATES  T.  WILEY. 

Svldanoa^  Swreaie  Ooort  takes  Judicial  notice  that  a  state  of 
war  existed  in  Virginia,  from  May  24,  1861,  to  May  24, 1865,  p.  518. 

Xdmltatlon  of  actions.— Statutes  of  limiUtlon  are  statutes  of 
rapose,  enacted  upon  presumption  that  one  haTlng  well-founded 
dalm  wHl  not  delay  enforcing  it  beyond  reasonable  time,  if  he  has 
power  to  sue,  pp.  518,  514. 

Cnted  and  principle  applied  In  Bauserman  t.  Blunt,  147  U.  8.  65S. 
8Y  L.  820,  18  &  Ot  471,  reyiewing  authorities,  and  holding  that 
Kansas  statutes  ceased  to  run,  on  death  of  debtor,  only  fc^  reason- 
able time;  In  re  Cornwall,  9  Blatchf.  127,  F.  C.  8»250,  reriewlng 
cases,  where  Bankruptcy  Court  refused  to  recognise  claim  barred 
by  State  statute;  Andrae  v.  Bedfl^d,  12  Blatchf.  411,  F.  a  867, 
where  United  States  court  dismissed  bill  in  equity  on  claim  baraed 
by  State  law. 

Tilmttatlon  of  aetlons.—  When  ability  to  resort  to  courts  is  taken 
nway.  basis  ot  presumption  upon  which  such  laws  are  enacted  is 
gone;  and  creditor  has  not  the  time  within  which  to  bring  his  suit 
that  the  statutes  contemplate,  p.  514. 

Cited  with  approval  and  doctrine  relied  upon  in  Oreenwald  v. 
Appell,  5  McCrary,  841, 17  Fed.  141,  deducting  from  statutory  period 
the  time  of  pending  bankruptcy  proceedings;  In  re  Eldridge  &  Co.. 
2  Hughes,  257,  F.  C.  4,881,  holding  that  statute  ceased  to  run  upon 
filing  petition,  by  debtor,  in  bankruptcy;  DeTereaux  y.  Brownayllle, 
29  Fed.  751,  where  statute  did  not  run,  during  time  charter  was 
repealed,  for  purpose  of  obstructing  creditor;  Jackson  ▼.  Fld^ty, 
etc,  Co.,  75  Fed.  365,  41  U.  S.  App.  552,  collecting  authoritieB,  where 
time  did  not  run  against  bank  while  in  hands  of  receiver;  Broadfoot 
y.  FayetteviUe,  124  N.  C.  495,  70  Am.  St  Rep.  620,  82  S.  B.  809. 
where  time  did  not  run  against  holder  of  interest  coupons,  while 
dty  was  disincorporated;  Treasurer  y.  Martin,  50  Ohio  St  204,  88 
N.  B.  1114,  reylewing  authorities,  where  time  during  which  party 
was  enjoined  from  bringing  suit  was  deducted.  Cited,  arguendo. 
In  Mutual,  etc  Ins.  Co.  y.  HiUyard,  87  N.  J.  L.  467, 18  Aul  Rep.  747. 

limitation  of  aotions.— Aet  of  Congress  ci  Jme  U,  1864,  sua* 
pending  statutes  ot  limitattoos  In  certain  ossest  applftas  to  salts  by 
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ApproYed  in  Harrlton  t.  H/Wt  M  U*  t.  US,  W  Xi.  iOT,  lefvlttir 
benefit  of  act  to  cmo  whofo  caneo  of  actton  aroae  In  district  con- 
trolled bj  United  Stateik 

Statote  being  afBnnatiTe  only,  raleee  no  implicatkwi  ef  Intent 
to  repeal  tenner  etatote  or  to  wltmt  tbm  counoa  l»ir,  to  whieh  It  is 
not  repugnant,  pw  6111. 

Statntea.— Bemedlal  atatotea  are  enticed  to  liberal  oonstmction, 
Pw  SIS. 

Limitation  of  actional— Act  ct  Oongreea  of  Jane  1%  IfiO^  «•- 
pending  statote  of  Umltationa  in  certain  casee,  reqniree  all  tlue  time 
to  be  dedaeted  dnring  wbldi  aalt  «onld  not  be  proeeented»  wlietber 
eodi  ttaae  was  before  or  after  ita  passage,  p«  SIS. 

ApproTed  and  fallowed  In  Metropolitan  Nat  Bank  t.  Gordon,  28 
Aik.  117,  an  action  on  contract  between  cMaen  of  New  Ybtlc  and 
one  of  Arkansas;  Aby  ▼.  Brlgham,  28  La.  Ann.  841,  where  benefit 
of  statute  was  extended  to  salt  between  resident  wltHia  Federal 
lines,  against  resident  of  Mississippi.  Oited  generally  In  Stewart 
V,  Kabn,  11  WalL  504^  to  same  effect;  Brown  t.  Walker,  161  IT.  8. 
607,  40  L.  824,  16  8.  Ot  661,  see  dissenting  opinion,  p.  628,  40  L. 
880,  16  8.  Ot.  661,  sostalnlng  act  of  February  11,  1896,  rdating  to 
testimony  befbre  Oommerce  Commission.  Cited,  arguendo.  In  In  re 
Bldridge  &  Co.,  2  Hngbes,  258,  F.  0.  4,381,  holding  that  statute 
ceased  to  ran  against  claim  upon  flHng  of  debtor's  petition  in  bank- 
ruptcy; also  in  Jones  t.  Johnson,  28  Ark.  288.  See  also  notes  fn 
13  Am.  Dec.  870,  and  In  4  Am.  Rep.  124. 

Distinguished  in  McKlnsie  t.  Hill,  51  Mo.  807,  11  Am.  Bep;  4S8, 
refusing  benefit  of  statute,  when  both  parties  were  citizens  of  loyal 
State;  Ahnert  T..Zaun,  40  Wis.  629,  where  statute  of  Wisconsin  ran 
against  dtiaen  of  New  Orleans,  after  that  dty  came  under  Federal 
controL    Limited  in  Sands  t.  New  York  L.  Ins.  Co.,  00  N.  Y.  682, 

10  AsL  Bep.  540,  holding  that  war  did  not  destn^  contract  of  in- 
surance with  dtiaen  of  rebel  State,  t>ut  suq>ended  payment  of 
iwemlum* 

11  WalL  S16-660,  20  L.  88,  SBYMOUB  T.  OSBOBNB. 

Patenta.— Inyentions  secured  by  letters-patent  are  property  In 
holder  of  patent,  entitled  to  protection  as  any  other  property,  con- 
sisting of  franchise,  during  term  for  which  franohiae  or  ezclosiyo 
right  is  granted,  p.  688. 

Approred  and  relied  upon  in  Cammeyer  r.  Newton^  94  U.  8.  226, 
24  L.  72,  where  action  was  brought  by  assignee  of  original  inventor; 
McCormick  Machine  Oa  t.  Aultman,  160  U.  S.  609,  42  L.  876,  18  S. 
Ct  444,  holding  patent  office  lost  jurisdiction  (m  granting  original 
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IMEteiit»  and  «M  tiot  rtgain  ttm^  on  iMtptUetttn  tar  MtanRK'BMOy 
T.  Atlantic  Works,  4  CUff.  412,  F.  0.  1,794,  toitirtnibt  tiff  for  m- 
Mncontnt  of  patent  Air  ^rodSK 

Patent  dnly  granted  la  Itself  prltna  tede  erMene^  that  patentee 
Is  original  and  first  inventor  of  that  therein  described  and  secnred 
to  blm  as  his  inyentlon*  p.  688. 

Olted  with  appwval  and  role  applied  In  Mttefaett  ▼«  TUghmsn,  19 
WalL  891,  22  L.  185,  where  presnmptlon  by  pMdnction  of  letters^ 
patent  was  held  not  to  be  overcome;  Canuneyer  t.  Newton,  94  IT.  8. 
231,  24  L.  74,  where,  In  absence  of  proof  to  contrary,  patent  was 
conclnsiye;  Marsh  v.  Seymour,  97  IT.  S.  852,  24  L.  964,  holding, 
patent  being  pMdnced,  burden  was  on  defendant  to  piK>ve  prior 
invention;  Bates  v.  Coe,  98  U.  8.  40,  25  L.  74,  where  production  of 
patent  east  burden  on  respondent;  Herring  v.  Nelson,  14  Blatchf. 
806,  F.  O.  6,424,  requiring  clear  and  satisfactory  proof  to  overcome 
this  presumption;  Oorvallis  F.  Go.  v.  Curmn,  7  Sawy.  278,  8  Fed. 
162,  holding  presumption  not  overcome  by  other  patents  introduced; 
Storrs  V.  Howe,  4  Ollff.  889,  F.  O.  18,496,  where,  patent  being  intro* 
duced  and  not  contradicted,  only  question  was  as  to  infringement; 
Tucker  v.  Tucker,  etc^  Oo,  4  Cliff.  401,  F.  0. 14,227,  whore  iwesump- 
tion  raised  by  production  of  patent  oonilaed  case  to  special  de- 
fenses; Brady  v.  Atlantic  Works,  4  Cliff.  418,  F.  C.  1,7^  holding 
that  after  introduction  of  patent,  question  ci  iafringement  and  de- 
fenses in  answer  alone  remained;  Kelleber  y.  Darling,  4  Cliff.  442, 
F.  C.  7,668,  holding  patent  conclusive  where  defense  of  prior  inven- 
tion was  not  pleaded  properly;  Oahill  v.  Brown,  4  Fed.  Oas.  1006, 
where,  proof  to  contrary  faUing,  letters-patent  were  conclusive  Rn 
to  prior  invention;  Shaver  v.  Skinner  l£fg.  Co.,  80  Fed.  70,  sustain* 
ing  patent  for  combination  of  known  ingredients;  Page,  etc,  Ca  v. 
Land,  49  Fed.  987,  where  production  of  patent,  in  absence  of  con- 
trary proof,  was  conclusive;  Pacific,  etc.,  Co.  v.  Bntte  City  R.  Co.. 
52  Fed.  865,  where,  ot  two  patents  granted  for  ^mllar  inventiim, 
the  later  patentee  was  presomed  to  be  first  inventor;  Blount  v. 
Societe  Anonyme^  etc,  58  Fed.  102,  6  U.  8.  Appw  885,  where  produc- 
tion of  patwt  demanded  clear  proof  of  its  Invalidity;  Hunt  Bros.  v. 
Cassidy,  63  Fed.  259,  7  IT.  8.  App.  424,  holding,  where  patent  was 
produced,  that  infringer  was  not  entitled  to  verdict  for  want  of 
proof  of  novelty;  Anderson  v.  Monroe,  66  Fed.  897,  heading  tliat 
production  of  patent  cast  burden  of  disproving  novelty  on  Infringer; 
Western  B.  Co.  v.  Mlllhelm  B.  Tel.  Co.,  88  Fed.  507,  a  ca^e  where 
this  presumption  prevailed  as  to  novelty  and  patentability  of  tele- 
phone circuit  device. 

Patenta. —  Burden  of  proof  is  on  parties  suing  for  infringement 
to  prove  that  they,  or  those  under  whom  they  claim,  are  original 
and  first  Inventors  of  improvement  embodied  in  letters-patent,  on 
which  suit  Is  founded,  and  that  same  have  been  infringed  by  party 
against  whom  suit  is  brought,  p.  688. 
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Anmnred  and  cppUM  Ib  Mltehell  ▼.  TUgkmut.  10  WalL  iOt  22  U 
IM,  and  H«Tfe«  t.  IMwn,  U  Bfeitelit  309,  R  a  e,tf4,  wkem  pr»* 
dnctUm  of  lettttn-^t«&t  rolMd  prMomptm  tlist  compUUnoit  was 
flrat  iBTMter;  Bates  t.  Ooe«  98  U.  &  40,  20  U  T4^  hoMUag  dtalal  of 
tafringemeat  east  baidea  oa  comiMaiaaat,  which  waa  faUy  saa- 
talaed;  8tom  t.  Howe»  4  Oliff.  880,  F.  a  10»40K,  holdlaa  tafringe- 
Bieal  9f  pateal  lor  preiBlag  madilDe,  proved. 

Patoats. —  Parties  saed  as  lafringers  are  not  allowed,  la  actloa 
at  law,  to  set  ap  defease  of  prevloas  layentloa,  knowledge  or  nse, 
without  giving  thirty  days*  notice,  and  la  equity  same  Information 
mast  be  given  In  answer,  p.  689. 

Approved  aad  applied  la  Cammeyer  t.  Newton,  94  U.  8.  281,  24 
li.  74,  where,  no  notice  having  been  given,  evidence  of  previous  in- 
vention was  excluded;  Roemer  v.  Simon,  95  U.  8.  215.  24  L.  385, 
aUowlag  erldeace  of  prior  Invention,  notice  having  been  given; 
Biarsh  T.  Beymoar,  97  D.  8.  802,  24  L.  964,  hoMlag  that  bardea  was 
oa  defeadaat  to  establl^  this  defease,  pateat  belag  produced;  Ooff 
▼.  8tafford,  10  Fed.  Oaa.  688,  adailttlBg  erldeace  to  support  each 
defease  to  salt  for  tafrtegeiaeat 

Patents. —  Bedtal  la  letters-pateat  that  required  oath  was  taken 
before  letters  Issued  Is,  In  absence  of  fraud,  conclusive  evidence  of 
the  fact  p.  641. 

Approved  In  Hancodc  Insp.  Co.  t.  Jenks,  21  Fed.  914,  refusing  to 
examine  Into  truth  of  such  recital;  Holmes,  etc.,  Go.  v.  Domestic, 
etc.,  Ck>M  42  Fed.  222,  refusing  to  go  Into  question  as  to  whether 
oath  taken  covered  reissue. 

Distinguished  In  Smith  v.  Reynolds,  10  Blatcbf.  80,  F.  O.  18,097, 
refaslag  to  give  sutih  effect  to  certlflcate  of  reglstratloa  of  trade- 


Pataata.— Where  Inventloa  embraces  an  entire  machlae,  It  Is 
safDclent  If  It  appear  that  dalm  Is  co-eztenslve  with  Invention, 
p.  OH. 


Where  Invention  embraces  only  one  or  more  parts  of 
niachlae,  part  or  parts  claimed  must  be  8i>eclfied  or  pointed  out 
so  that  laveators  and  contractors  and  the  public  may  know  how 
to  make  the  invention  aad  what  Is  wlthdrawa  from  geaeral  use, 
p.641. 

Qted  aad  reaffirmed  In  Carnegie,  etc.,  Co.  v.  Cambria,  etc.,  Ga, 
80  Fed«  788.  Approved  in  Ooshea  Sweeper  Co.  t,  BlsseU,  etc.,  Co., 
72  Fed.  74,  87  XT.  8.  App.  555,  citing  cases,  and  holding  claim  and 
spedOcatloas  good.  Cited  obiter  in  Reece,  etc,  Co.  ▼.  Globe,  eta, 
Cto.,  01  Fed.  071«  21  U.  8.  App.  244. 

Pataats^— Where  inveatioa  embraees  a  new  iagradlent  and  a 
eomblnatloa  of  oM  Ingredlenti,  eadiedled  la  msam  machlns^  the  la* 
Tention  must  be  described  with  great  particularity,  p.  641. 
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Pattaats.— UtrentloiiB  eotudsting  ttttlrely  aC  new  eombfaiftttoiis  of 
old  Ingxadleiiti,  when!)/  sew  and  atefnl  tmoUt  to  oMalaed*  ar«  w 
much  entitled  to  protectloa  as  any  other  claM»  pp.  648,  fSStk 

Cited  as  authority  and  relied  upon  in  Sayles  r.  Chicago^  etc,  R. 
Go.,  8  Bias.  S8k  F.  a  12,416,  holding  patentee  of  comblnatloil  entKled 
to  suppress  subsequent  inrentlon  embodying  tt;  Padflc,  etc.,  R.  Co. 
T.  Butte  City  R.  Co.,  82  Fed.  806^  holding  frnpn/Ted  brake  «o  be 
patentable  combination,  not  mere  aggregation;  Thompson  t.  Oitlzeiis* 
Nat.  Banlc  63  Fed.  253,  10  U.  S.  App.  500,  and  Griswold  v.  Hcrker. 
02  Fed.  891,  27  U.  S.  App.  122,  citing  cases,  holding  objection  to 
combination  of  old  ingredients  not  tenable;  P.  H.  Murphy  Mfg.  Co. 
T.  Excelsior,  etc.,  Co.,  76  Fed.  975,  40  U.  S.  App.  200,  where,  though 
patent  for  combination  was  valid,  omission  of  Ingredient  avoided 
infringement  of  it  Approved  in  Adams  H  By.  Ca  v.  LindeU  By. 
Co.,  77  Fed.  441,  40  tJ.  a  App.  48S^ 

Patontsw*- Where  Invention  consists  of  new  ossiUiiafloB  of  old 
ingredients.  It  is  sufficient  If  Ingredients  are  named,  mode  of  opera- 
tion given,  and  new  result  pointed  out,  so  that  extent  and  nature  of 
claim  and  what  the  parts  are  which  cooperate  to  produoe  new 
and  useful  result,  may  be  known,  p.  642. 

Approved  in  Bates  v.  Coe,  98  U.  S,  89,  26  L.  71,  holding  descrlih 
tion  sufficient;  Springfield,  etc.,  Co,  v.  Miller,  etc.  Oo^  96  Fed.  423^ 
holding,  where  description  of  foreign  patent  Is  cleaXp  similar  United 
States  patent  void  for  anticipation. 

Patents^^  Neither  reissued  nor  extended  patent  can  be  abrogated 
by  infringer,  in  suit  for  infringement,  upon  ground  that  letters- 
patent  were  procured  by  fraud,  p«  646^ 

Approved  and  applied  in  Tllghman  v.  Mitchell,  9  Blatchf .  27,  F.  O, 
14,042,  where,  extension  being  regular  on  its  face,  question  of  tmnd 
refused  consideration;  La  Baw  v.  Hawkins,  14  Fed.  Cas.  896,  re- 
fusing to  consider  such  defense,  in  infringement  suit;  Parbam  v. 
American,  etc.,  Co.,  18  Fed.  Cas.  1098,  citing  cases,  and  refusing 
to  consider  obje^on  that  there  was  no  cause  for  reissue. 

Patents.— Where  commissioner  accepts  surrender  of  original  piA- 
ent  and  grants  new  one,  his  decision  in  premises  Is  not  re-examln- 
able  in  suit  for  infringement,  unless  apparent  on  face  of  patent  that 
he  has  exceeded  his  authority,  pp.  543,  544. 

Cited  with  approval  and  principle  applied  la  Chrlstman  r. 
Rumsey,  17  Blatchf.  151,  F.  C.  2,704,  citing  cases,  and  holding  com- 
missioner's decision  final  as  to  facts  in  petition  fbr  r^ssue;  Hoe 
V.  Cottrell,  17  Blatchf.  649,  1  Fed.  600,  citing  cases,  and  holding 
commissioner's  decision  conclusive,  in  collateral  proceeding,  as  to 
drawing,  model,  etc.;  Selden  v.  Stockwell,  etc,  Co.,  19  Blatchf. 
664k  9  Fed.  897,  holdlag  tnestloB  as  to  fact  Justifying  relssae^  can- 
duded  hr  eoBunissleBeff;  QUcaga,  ete.,  Co.  v.  Basch^  8  Blsa.  ^a 
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F.  C  i,9tb,  wben  niMoe  vas  not  avoided  fay  (ket  thai  R  dM  dot 
Inchida  aO  ^icdted  tn  oclgliial;  Hetnrpoutui  W.  Ool  t.  ProTldflBm 
T.  Co,  1  HoIuMii,  168,  F.  a  ft607.  ratusbig  to  azamtas  facta  earn- 
nected  irltb  anmndw  and  reliaua;  Oeair  t,  GroiTenor,  1  Holmaa, 
219,  F.  O.  5,281.  where  abwnce  of  radtate  ooBcamlns  Dottesa,  eto., 
la  Klaraed  pateot.  did  not  ailoct  nila:  Oaiew  t.  Boaton.  cto,  Oo^ 
S  OUff.  B69^  F.  a  2,887,  boMlnc  ttiat  old  and  new  patenU  In  qneatloa 
vera  not  repagnaittr  HllUtan,  eta,  Co.  t.  Upton,  4  OUfT.  289,  F.  a 
8,007,  boldlnf  cominlaalonof'B  dedsIoD  coadudTe,  want  of  Jnrladl» 
Hon  not  being  made  ont;  Doner,  otc,  Co.  y.  Manb,  7  Fed.  Oaa. 
9t8,  refiulng  to  admit  paiol  eTldenoe  of  Irragnlarltr  In  lame  of 
patent,  ngnlar  on  Ita  face;  Eeioaene,  ete,,  Ca  T.  UttaD,  14  Fed. 
Ou.  877,  taoldlnx  commlialoBei'B  dedalon  oandnalTa  aa  to  eanaa 
for  r^aaac;  La  Baw  r.  HawHua,  14  Fad.  Oaa.  8B6,  refnBlng  ta 
consider  defendants  denial  that  patetta  war*  snmndered  tat 
good  cause;  Miller,  etc.,  Co.  t.  Dn  Brul,  17  Fed.  Oas.  867,  refaalng 
to  condder  objections  to  ralldltr  of  relsane;  Thomas  v.  Shoe  lllg. 
Co.,  28  Fed.  Cas.  972,  oTemiUng  objection,  In  suit  on  relaBucd 
patent,  that  original  iras  still  In  force;  Wells  t.  JaciineB,  29  Fed. 
Oas.  eel,  holding  that  qnestlon  as  to  whether  relaane  waa  for  same 
Inventloo  waa  to  be  determined  solely  by  comparison  of  old  and 
new;  Smith  v.  Herriam,  6  Fed.  TIB,  710,  where  decision  of  coia- 
mleeloner,  upon  reissue,  was  canclnslTe  as  to  Ita  necesaltr;  SpseAh 
V.  Bamer,  22  Fed.  829,  holding  It  nnneceasary  to  aver,  In  Infringe- 
ment suit,  the  grounds  of  relssna.  Approved  In  Flower  t.  Detroit, 
22  Fed.  291,  holding  reissue  Invalid  aa  an  attempt  to  Introduce  new 
Invention:  American  BeU  TeL  Co.  v.  United  Statea,  88  Fe^  688,  S> 
D.  S.  App.  236,  holding  eommlssloner's  power  to  Isaae  patent  de- 
pendent on  result  of  bis  own  ezsmlnatlon.  Oltcd  also  In  nole  1> 
I  Bias.  418. 

eckendbrfer  v.  Faber,  93  U.  8.  894,  2S  L.  730, 
I,  and  holding  commlssloner'a  decision  .enlT 
to  novelty,  Invention  and  prior  use;  Herring  v. 
0,  F.  C.  6,424,  holding  decision  of  commlsalonn 
qnestlon  of  repugnancy  between  old  and  new 

'  Pataata.— Reissued  letten^atent  must  be  for  same  Invention; 
and  where  It  appears,  as  matter  of  taw,  on  comparison  of  tlia 
iBstrnmenta,  that  this  la  not  true,  reissue  Is  Invalid,  p.  644. 

Approved  and  doctrtae  fallowed  In  Rnssell  v.  Dodge,  98  IT.  B.  404, 
28  U  978,  holding  reissue  InValM  wbere  It  appeared  on  Its  face  to 
be  for  another  Invention;  Powder  Co.  v.  Powder  Works,  98  U.  B. 
189,  36  U  82,  dtlng  dwea,  and  boldng  reissue  void  on  this  account, 
under  act  of  1870;  Ball  v.  ZAnglee.  102  V.  B.  180,  26  I4.  106.  hold- 
ing void  a  rslaaoe,  which  appeared  to  be'  Intended  to  eover  new 
devices  Parker,  rtcL,  Co.  ▼.  Tale  a  Co..  IBS  D.  8.  9^.  31  L.  106, 
8  8.  OL  48,  ezplalBlng  principal  ease  and  boMtng  void  a  rdaau^ 
ToL.  VII  —  81 
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of  iwteiit  for  doeft  moyement;  Giant  Pow.  Oow  r.  OsUfbrnla  Pow. 
WorkB,  8  Sawy.  467,  F.  O.  6379,  holding  that  reisraed  tettera^iMitent 
In  qnoBtton  wero  not  for  same  Inrentlon;  Oarew  y.  Booton,  etc,  Co., 
8  Cliff.  860,  F.  C.  2,897,  where,  upon  ozaminatlon,  reiesno  was  f onnd 
to  be  for  same  inyenticm;  Sarven  y.  Hall,  9  Blatehf.  526,  F.  C 
12,869,  holding,  on  comparison,  that  relssned  patent  for  carriage 
wheel  was  yalid;  Decker  y.  Grote,  10  Blatehf.  848,  F.  a  8,726,  hold- 
big  reissue  of  patents,  for  billiard  tables,  yalid;  Peoria  T.  Co.  y. 
Cleyeland  T.  Co.»  47  Fed.  789,  holding  reissues  inyalld  for  in- 
troduction of  new  deylce.  Approyed  in  BietropoUtan  W.  Co.  y. 
Proyidence  T.  Co.,  1  Holmes,  168,  F.  a  9,607,  no  want  of  Juris- 
diction appearing;  facts  concerning  surrender  and  reissue  could 
not  be  re-examined;  Goodyear,  etc.,  Co.  y.  Smith,  1  Holmes,  857, 
F.  C.  6,698,  where  reissued  patent  was  examined  and  inyentlon  was 
held  to  be  same  as  orlginaL  Cited  also  in  note  in  Bdgarton  y. 
Furst,  10  Blss.  416. 

Patents. —  On  application  for  reissue,  commissioner  may  not  open 
case  to  new  parol  testimony  and  new  hearing  as  to  nature  and 
extent  of  improyement,  except  in  cases  proyided  in  16  Stat,  at  L. 
206,  pp.  644,  646. 

Approved  in  concurring  q[>ini<m  in  Giant  Pow.  Co.  y.  California 
Pow.  Works,  8  Sawy.  468,  F.  a  6,879^  court  holding  reissue  inyalld 
as  not  being  for  same  inyentlon. 

Patents.-— Commissioner  has  power,  upon  reissue  of  letters- 
patent,  to  allow  certain  amendments  and  corrections,  but  no  ma- 
tttial  additions,  not  described,  suggested  or  substantially  Indicated 
in  original  specifications,  drawings  or  patent-ofllce  model,  may  be 
made,  pp.  544,  646. 

Cited  approvingly  and  relied  upon  as  authority  in  Parker,  etc., 
Co.  y.  Yale  C.  Co.,  128  U.  8.  97,  99,  81  L.  106,  8  S.  Ct  48,  46,  ex- 
plaining remarks  in  principal  case  and  refusing  to  go  beyond  force 
of  language  in  original  specifications;  Freeman  y.  Asmus,  145  TJ.  S. 
240,  86  L.  690,  12  8.  Ct  948,  reviewing  authorities,  and  holding  in- 
talid  a  reissue  of  patent  where  original  specifications  did  not 
indicate  the  claim;  Badische  Anilin,  etc.  v.  Hlggin,  15  Blatehf.  291, 
F.  C.  722,  bidding  i^lssue  pr(^>er,  where  original  specification  was 
defective  and  patent  did  not  cover  whole  Invention;  Wilson  v. 
Coon,  13  Blatehf.  688,  6  Fed.  618,  reviewing  authorities,  and  holdr 
ing  that  reissue  was  not  void  because  original  patent  was  valid; 
Calkins  v.  Bertrand.  6  Blss.  496,  F.  C.  2317,  holding  yaUd  a  re- 
issue of  patent  for  cultivators;  Goodyear,  etc,  Co.  v.  Smith,  1 
Holmes,  867,  F.  C.  6,598,  holding  r^ssue  valid,  tiiough  the  descrip- 
tion was  more  complete  than  in  original;  Kell^er  v.  Darling,  4  Cliff. 
487,  F.  C  7,668,  holding  reissue  void  where  it  Included  both  the 
patented  article  and  the  process;  Sarven  v.  Hall,  9  Blatehf.  626, 
r.  a  12,869^  holding  leissoe  of  patent  fdr  wheal,  within  specifics* 
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tloos  of  original;  Atlantic,  etc,  Oo.  ▼.  Goodyear,  9  Fed.  Ou.  187, 
where  omission,  In  reissue,  of  ambiguous  word  used  In  original,  did 
not  Inralldate  reissue;  Kerosene,  etc.,  Co.  t.  Littell,  14  Fed.  Oas. 
878,  where  additional  elements  were  substantially  Indicated  by 
original  spedflcations;  Beissner  t.  Anness,  20  Fed.  Gas.  614,  where 
reference  to  model  was  had,  in  determining  yalldlty  of  reissue; 
Seymour  t.  Marsh,  21  Fed.  Cas.  1119,  holding  that  claims  of 
reissues  might,  in  proper  case,  be  broader  than  those  of  original 
patents;  Swain,  etc..  Go.  t.  Ladd,  28  Fed.  Cas.  48T,  holding  that  one 
could  not  widen  the  scope  of  his  claim  by  repeated  reissues;  Ded« 
erick  T.  Oassell,  0  FM.  806,  collecting  antboritles,  where  relssoe 
for  minor  comblnationa,  ambraeed  In  oxlglnal  patented  combination, 
but  not  dalmed,  was  held  Talld;  Combined  Pat  Can.  Co.  t.  Lloyd, 
11  Fed.  ISO,  -where,  howeyer,  patentee  was  estopped  from  claiming 
infringement,  by  his  laches;  Hendy  t.  Goldoi,  etc.  Works,  17  Fed. 
518,  refusing  to  hold  that  reissue  embraced  too  much,  before  exam- 
ining model;  Holmes,  etc,  Co.  t.  Domestic,  etc*  Co.,  42  Fed.  224, 
sustaining  reissued  patent  coTerlng  parts  found  In  original  model, 
but  not  in  q;>eclllcatlons. 

Criticised  In  Kells  t.  ITKensle,  0  Fed.  288,  holding  Toid  a  reissued 
patent  for  part  of  ms  chine,  not  claimed  In  original  miecUlcatlons, 
though  shown  In  original  designs. 

Fatenta. —  Whether  reissued  patent  Is  for  same  Indention  as  that 
embodied  In  original  patent.  Is  question  for  court,  In  equity  case, 
to  be  determined  on  comparison  of  the  two  Instruments,  aided  by 
expert  testimony  when  technical  terms  demand  It,  p.  548. 

Approved  and  applied  in  Heald  t.  Rice,  104  U.  8.  748,  28  L.  914, 
collecting  cases,  and  holding  that  validity  of  reissue  was  question 
for  court,  and  rerdlct  for  defendant  should  have  been  directed; 
Giant  Pow.  Co.  t.  California  Pow.  Works,  8  Sawy.  487,  F.  C.  5J)79, 
where,  upon  such  comparison,  court  held  reissued  patents  invalid; 
Kerosene,  etc.,  Co.  t.  Littell,  14  Fed.  Gas.  878,  where,  on  com- 
parison, reissue  held  Talld;  Parham  t.  American,  etc.,  Co.,  18 
Fed.  Gas.  1098,  holding  that  reference  might  also  be  had  to  drawings 
and  models.  Cited  generally  In  National,  etc.,  Go.  t.  John  R.  Wil- 
liams Co.,  44  Fed.  194,  12  L.  R.  A.  110,  and  n.,  where  claim  Umlted 
to  mechanism  shown  was  strictly  construed;  arguendo,  in  Hard- 
wick  ▼.  Masland,  71  Fed.  890,  where,  defendant  Justifying  under 
subsequent  patent,  court  determined  Infringement  by  comparison 
of  patents. 

Patents.— Cases  doubtless  arise  where  laaguaffe  of  specification 
and  dalm  Is  so  interspersed  with  t^chnicnl  terms  and  terms  of 
art,  that  testimony  of  sdentlflc  witness  Is  Indispensable,  and  it 
would  be  error  to  reject  it,  p.  548. 

Distinguished  in  Moran  ▼.  Prather,  28  WalL  499,  28  L.  122,  ex- 
cluding testimony  as  to  peculiar  meaning  of  **  steamboat  debts,"  as 
osed  in  written  instrument 
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patents  —  Evidence.—  Person  suing  on  reissued  letters-patent  for 
Infringement  Is  not  obliged  to  introduce  surrendered  patent;  and 
if  defendant  does  not  give  old  patent  In  evidence,  he  cannot  have 
benefit  of  defense  that  reissued  letters  are  not  for  same  Invention, 
p.  646. 

Approved  and  principle  followed  in  Bates  v«  Coe,  dS  U.  8.  40,  25 
li.  71,  where  original  patent  not  being  in,  such  defense  was  ex- 
cluded; Doherty  v.  Haynes,  4  Cliff.  294,  F.  0.  8,963,  refusing  to 
consider  this  defense,  where  patent  was  not  In  evidence. 

Patents.— Where  claim  immediately  follows  desoriptlon  of  in- 
vention It  may  be  construed  in  connection  wltii  explanattoos  con- 
tained in  specifications,  and  where  It  refers  back  to  specifications, 
cannot  be  construed  otherwise,  p.  047. 

Cited  approvingly  and  relied  upon  in  Mitchell  t.  Tilghman,  19 WalL 
391,  22  L.  185,  where  reference  to  specifications  was  implied;  Ful- 
ler V.  Yentzer,  94  U.  8.  288,  24  L.  104,  where,  thus  construed,  the 
patent  was  held  to  be  for  mere  combination,^  and  not  Infringed; 
Westinghouse  v.  Boyden,  etc.,  Co.,  170  U.  S.  558,  42  L.  1144,  18  S. 
Ct  717,  and  Koberts  v.  Dickey,  20  Fed.  Cas.  885,  where  words 
"substantially  as  set  forth"  imported  into  claim  the  particulars 
of  specificationa;  Gottfried  v.  Phillip  Best  B.  Co.,  10  Fed.  Cas.  854, 
holding  words  ''by  means  substantially  as  described"  sufficient 
reference  to  specifications;  Henderson  v.  Cleveland,  etc.,  Co.,  11  Fed. 
Cas.  1081,  holding  words  referring  back  to  be  for  mechanism  and 
not  result;  Westinghouse  v.  Gardner,  etc,  Co.,  29  Fed.  Cas.  799, 
where,  in  light  of  specifications  referred  to,  ambiguity  of  claim 
was  removed;  Bortree  v.  Jackson,  43  Fed.  138,  where,  thus  con- 
strued, complainant's  patent  for  bustle  was  held  not  to  be  In- 
fringed; Bapid,  etc.,  Co.  v.  Taylor,  43  Fed.  251,  holding  that,  limited 
by  his  reference  to  specifications,  complainant  had  not  claimed 
monopoly;  St  Paul  P.  Works  v.  Deere,  54  Fed.  502,  where  claim 
thus  limited,  and  owing  to  prior  state  of  art,  was  not  Infringed;  Barn- 
ham,  etc  Co.  V.  Naunxkeag  St.  Ry.  Co.,  57  Fed.  651,  where  clerical 
error  and  other  deficiencies  in  claim  were  corrected  by  reference  to 
specifications;  American,  etc.,  Co.  v.  Howland,  etc.,  Co.,  80  Fed.  405, 
50  U.  8.  App.  76,  77,  reversing  B,  C,  70  Fed.  994,  collecting  cases, 
and  holding  it  error  for  Circuit  Court  to  refuse  thus  to  construe 
claim;  Burke  v.  Partridge,  58  N.  H.  351,  collecting  cases,  where 
inventor  was  entitled  to  benefit  of  use  to  which  machine  could  be 
put,  though  he  had  not  conceived  the  Idea.  Approved  in  Rousseau 
T.  Peck,  78  Fed.  115,  45  U.  8.  App.  206,  doubting  validity  of  patent 
for  electric  apparatus  In  question. 

Patents. —  Change  In  construction  of  old  machine  which  adapts 
it  to  new  and  valuable  use,  not  known  before,  and  produces  new 
and  useful  result,  is  patentable,  p.  548. 

Cited  with  approval  and  applied  in  Cantrell  v.  Walllck,  117  U.  8. 
e94,  29  li.  1018,  6  8.  Ct  978,  holding  patent  for  improvement  waa 
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Woods,  204,  F.  a  8»710,  sustaining  invention  ot  cotton-l^ale  tie; 
Bose  T.  Slblej  MecIl  Co^  20  Fed.  Cas.  11Q2,  reltoying  against  In- 
fringement of  patented  modification  of  pulp  engine;  Pacific*  etc.,  B. 
CkK  y.  Butte  City  B.  Co.,  S2  Fed.  865,  holding  improved  brake  to  be  a 
patentable  combination* 

Patents.— Bequlrement  that  improvements  for  which  patent  will 
issue  must  be  new  and  useful  Is  satisfied  if  combination  is  new  and 
machine  is  capable  of  being  benieflcially  used  for  designed  purpose, 
p.  549. 

Approved  and  applied  in  Cantrell  v.  Walllck,  117  U.  8.  094,  29  L. 
1018,  6  8.  Ct  973,  where  Infringer  could  not  object  that  improve- 
ment on  patented  invention  Included  same;  8trobridge  v.  Lind- 
say, 2  Fed.  696,  where,  practical  utility  being  shown,  degree  was 
immaterial;  Glbbs  v.  Hoefner,  22  Blatchf.  86,  19  Fed.  824,  holding 
degree  of  utility  material  only  on  question  of  damages;  Brltton  v. 
White  Mfg.  Co.,  61  Fed.  96,  holding  court  may  determine  from  state 
of  art  what  was  open  to  patentee. 

Patents.—  The  Hussey  harvesting  machine,  claimed  to  be  a  prior 
invention,  examined  and  held  to  have  been  a  mere  experiment, 
never  adapted  to  use,  and  not  superior  to  complainant's  machine, 
pp.  560,  651. 

Followed  in  8eymonr  ▼.  ICarsh,  21  Fed.  Cas.  1120,  to  sama  effect 
as  iirinclpal  case. 

Patents.— He  Is  first  inventor  and  entitled  to  patent  who  first 
perfected  and  adapted  invention  to  use;  and  until  invention  is  so 
perfected  and  adapted,  it  is  not  patentable,   p.  652. 

Approved  and  doctrine  applied  in  Kelleher  ▼.  Darling,  4  Cliff. 
440,  F.  C.  7,658,  where  defendant  not  having  pleaded  prior  in- 
vention, complainant's  case  made  out,  in  this  regard,  by  produc- 
Uon  of  patent;  Gottfried  v.  Phillip  Best  B.  Co.,  10  Fed.  Cas.  851, 
where  prior  invention,  never  adapted  to  use,  did  not  affect  subse- 
quently patented  invention;  Judson  v.  Bradford,  14  Fed.  Caa  9, 
where  proof  of  prior  invention  of  corset,  without  practical  use,  did 
not  sustain  defense;  Moore  v.  Thomas,  17  Fed.  Cas.  702,  where 
two  inventions,  the  one  first  perfected  and  used  gave  superior 
right;  Lamson  v.  Martin,  159  Mass.  565,  85  N.  E.  81,  collecting 
authorities,  and  construing  word  "inventions,"  in  contract,  not  to 
include  mere  conceptions;  dissenting  opinion  In  Brown  t.  Guild, 
28  WalL  246,  23  L.  177,  majority  sustaining  patent  of  combina- 
tion of  old  ingredients. 

Patents.— Patented  Invention  Is  not  to  be  superseded  by  Intro* 
ductlon  of  foreign  publication  containing  mere  vague  represen- 
tations; account  published  must  be  of  complete  and  operative  In- 
vention, capable  of  being  put  into  practical  operation,  p.  555. 
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Approved  and  applied  In  Bates  t.  Ooe,  96  U.  8.  45,  26  L.  78, 
where  publication  was  insnfflcient;  Downton  t.  Yeager  M.  Co.,  108 
n.  8.  471,  27  L.  791,  8  8.  Ct  18,  where  defeiise  of  prior  publication 
was  made  ont  as  to  process  for  manufacturing  flour;  flames  v« 
Andrews,  122  U.  8.  86»  80  L.  1078,  7  8.  Ct  1067,  reyiewing  cases, 
and  holding  publication  did  not  anticipate  inyention  of  driven  well; 
Jones  T.  Sewall,  8  OUIL  684,  F.  a  7^406»  holding  that  defense  of 
prior  publication  was  not  sustained;  CahlU  t.  Brown,  4  Fed.  Gas. 
1007,  where  speclfloatlons  in  other  patents  introduced  did  not  com- 
ply with  rule,  they  could  not  supersede  plaintiff's;  Goff  v.  Stafford, 
10  Fed.  Cas.  686»  where  Bnglish  publication  introduced  did  not 
support  defense;  Beeves  v.  Keystone  B.  Oo.,  20  Fed.  Cas.  471, 
where  ppblication  of  drawing  was  not  sufficient  to  overcome  sub- 
sequent patent;  Hood  v.  Boston,  etc.,  Co.,  21  Fed.  09,  and  Gary  v. 
Lovell  Mfg.  Co.,  81  Fed.  847,  both  citing  cases,  where  publication 
was  held  incomplete;  New  Process  Fer.  Co.  v.  Koch,  21  Fed.  686, 
where  foreign  publications  were  held  uncertain;  Bdison  B.  L.  Co. 
V.  Westinghouse,  65  Fed.  606,  reviewing  authorities,  and  holding 
prior  foreign  patent  did  not  describe  invention  within  meaning  of 
rule;  Chase  t.  Flllebrown,  68  Fed.  877,  reviewing  cases,  and  holding 
publication  in  foreign  patent  insufficient;  American,  etc.,  Co.  v. 
Howlands,  etc.,  Co.,  70  Fed.  994,  where  prior  publication  failed  to 
state  substance  of  which  patent  material  was  composed;  Potts  & 
Co.  ▼.  Creager,  77  Fed.  460,  where  publication  was  not  foil  and  dear, 
within  rule;  Heap  v.  Tremont,  etc.,  Mills,  82  Fed.  468,  60  U.  8.  App. 
219,  where  mere  suggestion  of  complainant's  combination,  In  foreign 
patent,  was  not  sufficient;  Hanifen  v.  Qodshalk  Co.,  84  Fed.  651, 
56  n.  8.  App.  475,  holding  that  description  in  foreign  patent  must 
be  so  clear  as  to  enable  practice  of  the  Invention  without  experi- 
ment; Truman  v.  Carvill  Mfg.  Co.,  87  Fed.  476,  where  certain 
magazine  descriptions  were  held  to  anticipate  complainant's  In- 
vention of  breaking  cart;  Badische,  etc.  v.  Kalle,  94  Fed.  167, 
holding  Insufficient  a  publication  requiring  extrinsic  evidence  to 
make  ft  understood;  dissenting  opinion  in  Sewall  v.  Jones,  91  TJ.  8. 
194,  28  L.  281,  reversing  8.  C,  8  Cliff.  684,  F.  C.  7.495,  majority 
holding  patent  for  preserved  com  void  for  want  of  novelty.  Cited 
generally  in  New  Process  Fer.  Co.  v.  Koch,  21  Fed.  587,  holding 
business  circulars,  sent  only  to  the  trade,  were  not  sufficient  prior 
publication. 

Patents.— Inventors  of  combination  cannot  suppress  subsequent 
Improvements  which  are  substantially  different,  whether  consist- 
ing in  new  combination  of  same  ingredients,  or  substitution  of 
newly  discovered  ingredient,  or  of  some  old  one  performing  new 
function  not  known  at  date  of  letters-patent,  as  proi>er  substitute, 
pp.  555,  666. 

Approved  and  principle  applied  in  Bees  v.  Gould,  15  WalL  193. 
21  L.  41,  holding  erroneous,  instruction  that  substitution  of  another 
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Ingrntfltwit  "wttL  mat  avoid  infrbUMDent  of  eomblnatlim;  Qffl  ▼•  Wotti, 
22  Wan.  81t  22  L.  712,  roriowtec  aiitboilti«i»  wlMve  rule  was  aaod  aa 
tati  of  eqnlvalexiti;  Bowell  t.  Lindsay,  118  U.  8. 102,  28  L.  907,  6  8. 
Ot  filO,  affirming  S.  0.,  10  Biss.  224,  6  Fed.  296,  collecting  cases,  and 
tiolding  that  complainant's  combination  was  not  infringed;  Electric 
Signal  Go.  v.  HaU  Signal  Co.,  114  U.  S.  98,  29  L.  99,  5  &  Ot  1070, 
coDecttng  authorities,  and  sustaining  subsequent  improvement  in 
elecCrie  signal,  as  substantially  different;  Bowell  t.  Lindsay,  10  Biss. 
29i»  0  Fed.  296,  and  Norton  ▼.  Jensen,  90  Fed.  429,  61  U.  S. 
App.  869,  both  holding  substantially  dlffiBrent  an  invention  which 
omitted  parts  of  the  combination  patent;  Sanford  t.  Merrimac  Hat 
Ck).,  4  Ollff.  408^  F.  0. 12318,  citing  cases,  where,  not  all  Ingredients 
of  combination  being  used  in  subsequent  invention,  there  was  no 
InfHngement;  Travers  t.  Palmer,  28  Fed.  612,  where  combination 
was  not  infringed  by  subsequent  Invention  omitting  three  ingredi- 
ents; dissenting  opinion  in  Brown  v.  Guild,  28  Wan.  246,  28  L. 
177,  majority  sustaining  patent  of  combination  of  old  devices; 
Bdison,  etc,  Ca  v.  Waring  E.  Co.,  60  Fed.  862,  holding  incan- 
descent lamp  Infringed  by  one  with  less  perfect  vacuum. 

Patantsw—  An  patentees  are  entitled  to  Invoke  doctrine  of  equiva- 
lents, to  some  extent,  and  mere  formal  alterations  in  combination 
in  letters-patent  are  no  defense  to  charge  of  infringement;  e.  g., 
withdrawal  of  ingredient  and  substitution  of  another,  weU  known, 
at  date  of  patent,  as  proper  substitute,  performing  substantiany 
same  function,  p.  656. 

Approved  and  applied  in  Bumford  Chem.  Works  v.  Lauer,  10 
Blatchf.  189,  140,  F.  a  12,135,  where  a  substitution  of  adds  was 
hdd  to  be  merely  a  colorable  alteration;  PhlUlps  v.  Detroit,  2  Flipp. 
96,  F.  O.  11,101,  suppressing  Invention  of  paving  blocks,  where 
change  was  merely  colorable;  Sayles  v.  Chicago^  etc,  B.  Co.,  8 
BlssL  58,  F.  a  12,415,  where  patentee  of  combination  was  prcAected 
against  subsequent  invention  embodying  same;  Tatum  v.  Gregory, 
14  Sawy.  879,  41  Fed.  144,  holding  doctrine  of  mechanical  equlvar 
lents  applicable  to  claim  for  combination;  King  v.  Loulsvilla  O.  Co., 
14  FM.  Cas.  686;  suppressing  infringement  ot  combination  pateat 
for  im^ovonent  In  baling-presses',  Dederick  v.  Cassell,  9  Fed. 
808,  a  case  of  Infringement  of  combination  patent  f<Mr  baling-press; 
Norton  V.  Jensen,  40  Fed*  869,  7  U.  a  App.  108,  reviewing  author!- 
ties,  wbere  change  In  combination  was  not  such  aa  to  airoid  In- 
fringement Approved  la  BoweU  v.  Undsay,  118  U.  S.  102»  28  L. 
907,  5  8.  Ct  610,  afflrmtaig  &  C,  10  BIss.  224,  6  Fed.  296,  citing 
cases,  and  h<^ding  that  improvement  in  question,  on  seeding-ma- 
chine, was  snbstantiaUy  different;  Hopkins,  etc,  Co.  v.  Corbin,  14 
Blatchf.  401,  F.  O.  6,695,  where  patentee  of  combination  was  not 
entitled  to  pre-existing  devices,  under  his  daim;  BoweU  v.  Lindsay » 
10  Blss.  224,  6  Fed.  290,  where  Improvement  omitting  certain 
features  of  combination  was  held  substantiany  different;  arguendo, 
in  Ready  Booting  Co.  v.  Taylor,  15  Blatchf.  101,  F.  a  11,618. 
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IMstlngalshed  in  OdorleM,  etb.,  Oo.  ▼•  MoOanley,  IS  Fed.  Cat.  890, 
where  change  of  valye  in  pnmp  did  not  come  within  rnle. 

Patents.—  Since  patents  may  be  issued  for  distinct  parts  of  thing 
patented,  complaint  joining  several  patents  in  same  charge  of  in- 
fringement Is  not  objectionable,  where  all  the  claims  pertain  to 
same  general  subject,  and  all  inventions  in  question  are  required 
to  constitute  the  complete  machine  made  and  sold  by  complainants, 
p.  55a 

Approved  and  principle  applied  in  Herman,  etc,  Ck>.  v.  Brooklyn, 
etc.,  E.  CJo.,  15  Blatchf.  446,  F.  0.  6.708,  sustaining  biU  on  t«70 
patents,  where  both  were  infringed  by  one  machine;  Jones  v.  Sew- 
all,  8  Cliff,  674,  F.  a  7,495,  holding  valid  a  patent  for  process  for 
production  of  previously-patented  product;  Nellis  v.  ^ennock  Mfg. 
Co.,  13  Fed.  452,  sustaining  bill  for  infringement  of  several  patents 
embodied  in  same  infringing  machine;  Diamond  Match  Co.  v.  Ohio 
M.  Co.,  80  Fed.  118,  citing  cases,  and  sustaining  demurrer  to  bill, 
where  inventions  were  not  embodied  in  infringing  machine;  Kan- 
sas City,  etc,  Co.  v.  Devol,  81  Fed.  732,  49  U.  S.  App.  430,  where 
similar  bill  was  held  not  to  be  multifarious;  Wilkins,  etc,  Co.  v. 
Webb,  89  Fed.  990,  holding  separate  machines  may  be  included  in 
same  patent;  arguendo,  in  dissenting  (H;>inion  In  Sewall  v.  Jones,  91 
U.  S.  190,  23  L.  279,  reversing  S.  C,  8  OUff.  574,  F.  C.  7,495,  ma- 
jority holding  patent  for  preserved  green  com  void. 

Patents.— Where  invention  is  embodied  In  machine,  question  of 
infringement  is  best  determined  by  comparison  of  machines,  p.  559. 

Patents.— The  Palmer,  Williams  and  Seymour  patents  for  im- 
provements in  reapers  examined,  held  r alld,  and  held  to  be  Infringed 
by  respondent's  machines,  p.  560. 

Cited  approvingly  and  reaffirmed  ui  Marsh  v.  Seymour,  97  U.  S. 
859,  24  L.  966,  as  to  Seymour's  platform  and  sweep«rake. 

Miscellaneons.— Miscited  in  Washburn,  etc,  Co.  ▼•  Fuchs,  5 
HcCrary,  245,  16  Fed.  66& 

11  Wall  660-566,  20  L.  214,  HALUDAY  v.  HAMILTON. 

Carriers.— Bill  of  lading  for  consignment  of  goods  having  been 
taken  in  name  of  consignee  and,  with  draft  attached,  transmitted 
to  him,  under  agreement  that  goods  shall  be  sold,  proceeds  to  be 
applied  first  to  pay  the  draft  and  surplus  on  previous  advances, 
legal  title  to  goods  passed  to  consignee  on  delivery  to  carrier,  p.  664. 

Approved  and  doctrine  applied  in  Pullman  Car  Co.  v.  Metropolitan 
Ry.,  157  U.  S.  109,  39  L.  638,  15  S.  Ct  507,  citing  cases,  where  title 
to  cars  built  for  defendant  passed  on  delivery  to  carrier:  The  L.  J. 
Farwell,  8  Biss.  71,  F.  C.  8,426,  where,  consignees  having  received 
bins  and  paid  drafts,  title  vested  on  delivery  to  carrier;  The  Steam- 
ship Idaho,  6  Ben.  282,  F.  C.  6,997,  where  holder  of  bill  of  lading. 
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luiTliig  mtde  advaoceB  on  it  b^cfune  owner  tipon  deHrerr  to  caxrler; 
Richardson  y.  Hiytchinscm,  20  Fla*  24,  citing  cases,  and  holding  that 
introduction  of  hill  in  evidence  raised  presumption  that  holder 
owned  goods;  Wetzel  v.  Power,  6  Mont  219,  222,  2  Pac.  841,  343, 
holding,  under  facts  similar  to  principal  case,  consignee  alone  could 
sue  tor  trespass  to  goods;  First  Nat  Bank  ▼.  McAndrews,  7  Mont 
161,  14  Paq.  76S,  where,  under  circumstances,  title  passed  on  d^ 
livery  to  carrier,  though  there  was  no  WU  of  lading;  Nelmejer  L. 
Co.  V.  Burlington,  etc.,  R.  Co.,  54  Neh.  834,  74  N.  W.  674,  40  L.  R.  A, 
540,  collecting  authorities,  and  holding  delivery  to  carrier  delivery 
to  vendee,  under  the  contract;  dissenting  opinion  in  Chaff e  v.  Hey- 
ner,  31  La.  Ann.  613,  621,  majority  holding  crop  mortgage  void,  un- 
der the  circumstances.  Cited  also  in  good  notes  in  35  Am.  Dec.  616, 
and  45  Am.  St  Rep.  209. 

Distinguished  in  The  John  K.  Shaw,  82  Fed.  495,  where,  vendors 
having  reserved  and  exercised  their  jus  dfsponendl,  holder  of  ante- 
dated bill  could  not  recover  of  courier  tw  non-delivery;  Dickson 
V.  Chaffe,  34  La.  Ann.  1134,  holding  bailee  of  goods,  who  has  ac- 
counted for  them,  not  liable  to  adverse  claimants,  of  whom  he  had 
not  notice;  First  Nat  Btjxk  v.  McAndrews,  5  Mont  331,  51  Am. 
Rep.  55,  5  Pac.  882,  reviewing  authorities,  where  there  was  no  biU 
of  lading  and  title  did  not  pass  on  delivery  to  carrier. 

Carriers.— Under  facts  of  this  case,  consignee  held  to  be  proper 
party  to  sue  for  wrongful  attachment  of  goods  in  hands  pf  earrier, 
pp.  664,  565. 

Cited  in  good  note  in  45  Am.  St  Rep.  209. 

Oarriers.— Where  goods  are  consigned  to  one,  and  bill  of  lading 
forwarded,  under  agreement  that  proceeds  shall  first  be  spiled  on 
draft  drawn  against  consignment  suzplus  to  be  applied  on  pre- 
existing debts,  the  Interest  of  consignor  in  surplus  is  not  such  tlmt 
his  creditor  can  attach  the  consignment  in  hands  of  carrier,  p.  565. 

Approved  and  applied  in  Wetzel  v.  Power,  5  Mont.  222,  2.  Pac.  848, 
holding  consignor's  interest  in  such  goods  not  such  that  he  could 
sue  for  wrongful  taking. 

Carriers.—  Bill  of  lading  for  consignment  of  goods,  signed  before 
delivery  to  carrier,  becomes  operative  as  soon  as  that  delivery 
actually  occurs,  p.  565. 

Cited  with  approval  and  applied  in  The  Idaho,  98  U.  8.  682,  23  L. 
980,  affirming  S.  C,  11  Blatchf.  221,  F.  C.  6,998,  holding  indorsee  of 
bin  entitled  to  such  goods  from  time  of  delivery;  The  L.  J.  Farwell, 
8  Bias.  65,  F.  C.  8,426,  where  holders  of  bills  so  issued  shared  pro 
rata  in  subsequently-delivered  goods;  The  Steamship  Idaho,  6  Ben. 
282,  F.  C.  6,997,  where  title  to  goods  passed  to  holder  of  bill  on  de- 
livery, though  they  were  subsequently  removed;  The  Idaho,  11 
Blatchf.  221,  F.  C.  6,998,  affirming  S.  C^  6  Ben.  282,  F.  C.  6,997,  to 
same  effect;  Adone  v.  Sieligson  &  Co.,  64  Tex.  604,  608^  collecting 
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cun,  vbera  bfll  of  UMag  took  elTeet  frm: 
order  tw  cotton  In  pms;  dlM^tlny  opInJoi 
81  La.  Ann.  SIS,  msJorltT  holding  void  a  cro 
Arkansas,  tbe  crop  haTlng  beea  ooiulsned 
mortxagor  In  Lonlilona. 

DIstlQKHlilied  fn  Tb«  John  K.  Sbaw,  S3 
slgnot's  Tendort  tutvlng  retained  Jns  dlaponei 
took  subject  to  their  rights. 

11  Wan.  ses-^si,  so  l.  tte,  stbinbaob  t.  m 

Deeds.— All  the  several  parts  and  ceremoiU< 
plete  a  conrejaoce  are  to  be  taken  toyetber  aa 
from  the  substantia]  part  b;  relation,  p.  B76. 

Approved  In  Donnallr  v.  Parker,  5  W.  Ta.  32' 
Interest  In  land  related  back  to  date  of  contract 

Appeal  and  error.— Decree  of  District  Oonrt  < 
grant  In  Oallfomla,  baring  expressly  provided  t 
prejndlce  to,  and  should  Innre  to  benefit  of,  oz 
those  claiming  nuder  him,  Is  left  In  fall  forct 
finpreme  Ooart  affirming  said  decree  "  so  ftr  at 
original  grant,"  p  BTSl 

Approved  In  Bchmitt  v.  Gloranarl,  48  Ool.  820, 


Publlo  lands.—  Oonflrmatlon  of  Mexican  land  gt 
Inures  to  benefit  of  his  grantees,  p.  B7B. 

Cited,  arguendo.  In  McDonald  v,  McCor,  121  OoL 
refusing  to  recognise.  In  acUon  at  law,  rights  nade 
original  grantee,  made  before  petition  filed. 

Dlstingnlsbed  In  Bonldin  t.  Plielpi,  12  Sawy.  31i 
where  confirmation  did  not  Inare  to  beaeflt  of  odi 
under  or  In  privity  with  petWoDer. 

Contracts.—  ConstmctioD  manlfestlj  glrea  bj  tbe 
aid  that  may  always  be  called  Id,  wben  metuJng  of 
076. 

approval  and  role  applied  lo  Koox  Got 
7  U.  S.  100,  87  L.  90,  13  8.  Ct  270,  collet 
X  levies,  etc.,  were  idmlKed  to  iboir  lob 
Ids;  8tarr  t.  Stark,  i  Bawy.  m.  F.  Q.  ] 
Dsldering  subsequent  condnct  of  partta  li 
xreement;  Hamm  t.  San  Pruclsco,  9  Sj 
istderlng  the  sabeeqnent  icQuIeaceace  of 
itrfse  of  ownership;  Pratt  t.  California  ML 
I  Fed.  872,  where  conteiiiporaiieoiis  and  i 
ties  In  dlsposlns  of  propert;  woe  cosalde 
L  Co.,  58  Fed.  ttl,  wiat,  after  man;  jeu\ 
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ctnce^  Ptftj  was  not  allowed  to  reiHidiate  ctense  oi  deed;  Browm 
T.  Oranberrx,  etc^  CJo^  60  Fed.  4S7»  where,  la  light  of  such  con- 
strnetlim,  deed  held  to  convej  graotor'B  entire  mineral  interest; 
Metnq;K>litan  Nat  Bank  t.  Benedict  Co.,  74  Fed.  186,  86  U.  8.  App. 
004^  collecting  cases,  where  interxuretation  put  on  contcact  by  parties 
showed  it  to  he  bailment;  Williamson  ▼.  Association,  54  S.  O.  SOi, 
82  8.  B.  760,  where  certificate  of  stoclc  and  by-laws  did  not  agree, 
and  interpretation  pnt  on  contract  by  parties  prevailed. 

Deeds.—  Character  and  effect  of  instrument  purporting  to  be  a 
grant  of  land  in  California,  made  before  that  State  was  ceded  to 
United  8tates,  must  be  determined  by  Mexican  law,  p.  576. 

Oonveyanoia.— Instrument  executed  in  1846,  by  one  VaIle}o»  in 
favor  of  Ho^pener,  examined  and  held,  under  all  circumstances 
of  the  case,  to  be  valid  conveyance,  under  Mexican  law,  of  all  Val* 
l^o^s  right  to  Agna  Caliente  rancho^  Sonoma  county,  California, 
pp.  575-578. 

Followed  in  Schmltt.  v.  Oiovanarl,  48  CaL  624,  involving  same 
instrumoit 

2)eed  to  800  acres  of  land  sufficiently  describes  it  by  giving  natural 
boandaiiea  for  two  sides  and  adJcHning  proprietors  upon  the  others, 
Pw  570. 

Deed,  indefinite  in  point  of  description,  h^ld  admissible,  when 
accompanied  by  proof  of  parol  Identiflcation,  followed  by  long 
possession  unchallenged,  p.  580. 

Approved  and  principle  applied  in  Watrlss  v.  Reed,  88  CaL  187, 
88  Pac.  776,  sustaining  grantee's  title  to  same  land;  Peacher  v. 
Strauss,  47  Miss.  868,  collecting  numerous  authorities,  and  admitting 
pan^  evidence  <^  county  and  State,  where  deed  was  silent 

Bvldenee.— Statements  of  grantor  of  lands,  made  aft^  he  has 
conveyed  to  others,  cannot  be  admitted  to  invalidate  his  deeds, 
pu681. 

Approved  in  Ruckman  v.  Cory,  120  IT.  8.  880,  82  L.  780»  0  8.  Ct 
818;  citing  cases,  and  holding  incompetent,  declarations,  against 
interest  of  grantee,  by  grantor  after  conveyance.  f 

Miscellaneous.— Misdted  in  Caperton  v.  Bowyert  14  WalL  236, 
20  L.  884. 

11  Wan.  681-000,  20  L.  216,  LUDLOW  v.  RAMSEY. 

Judicial  salesb— In  collateral  proceeding  to  set  aside  a  Judicial 
sale,  mere  encm  and  irregularities  in  original  proceeding  will  not 
suffice;  it  must  be  shown  that  court  had  no  jiSirlsdiction,  p.  587. 

Approved  and  applied  In  Hamilton  v.  Brown,  161  U.  8.  274,  40 
L.  600,  10  S.  Ct  081,  holding  valid  certain  escheat  proceedings, 
based  on  pubHcatleii  of  notice;  Walker  v.  Sturbans,  88  Fed.  800, 
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esUeeiing  c^bob*  wbere  court  refused  to  declare  To!d  a  Jtidlcial  sale, 
th»  record  being  valid  on  Its  face;  Bash  v.  Glover,  47  Ala.  174, 
holding  Judgment  final,  In  collateral  proceeding,  where  court  had 
jurisdiction  of  subject-matter  and  parties.  Olted  generally  in  Head 
V.  Daniels,  88  Kan.  18,  16  Pac.  917,  and  De  Camp  v.  Camahan,  26 
W.  Va.  843.    Olted  also  in  extensive  liote  in  54  Am.  St  Rep.  231. 

Attachments.—  Though  code  requires  affidavit  for  attachment  to 
state  that  demand  is  just  claim,  an  affidavit  omitting  that  state- 
ment, but  setting  forth  exact  amount  due  and  copy  of  note,  wiU 
not  vitiate  subsequent  proceedings,  p.  588. 

Approved  and  principle  applied  in  Wilkins  v.  Tourtellott,  28  Kan. 
883,  holding  that  affidavit  need  only  show  demand  to  be  just  claim; 
Qutman  ft  Co.  v.  Virginia  L  Co.,  5  W.  Va.  28,  holding  valid  an 
affidavit  In  words  '*  plaintiffs  are  justly  entitled  to  recover;  '*  Miller 
v.  White,  —  W.  Va.  —,  83  S.  B.  888,  where  failure  to  say  that  claim 
is  just  did  not  render  attachment  void;  Orim  v.  Harmon,  88  W.  Va. 
GOl,  18  S.  B.  755,  holding  affiant  must  swear  he  is  justly  ^ititled  to 
recover,  with  reference  to  all  defendants. 

Attachments.—  Writ  of  attachment  betog  la  due  form  and  ap- 
pearing to  have  been  regularly  served  on  the  property,  court  ob- 
tained full  jurisdiction  over  the  case,  p.  588. 

Approved  in  dissenting  opinion  in  Bray  v.  McGlury,  65  Mo.  189, 
majority  holding  Judgment  void,  where  affidavit  stated  non-resi* 
dence  of  defendant  on  belief. 

Distinguished  In  Nachtrieb  v.  Stoner,  1  Colo.  430,  holding  sale 
void  where  writ  of  attachment  was  irregular  on  Its  face. 

Bstoppel  —  War.—  If  party  voluntarily  leaves  hts  country  or  resi- 
dence, for  purpose  of  engaging  in  hostilities  against  former,  he 
cannot  complain  of  legal  proceedings,  regularly  prosecuted  against 
him  as  absentee,  on  ground  of  his  Inability  to  return  or  hold  com- 
munication with  the  place,  p.  589. 

Cited  with  approval  and  appUed  in  Montgomery  v,  Samory,  99  U. 
8.  489,  ta  L.  877,  refusing  to  disturb  title  of  purchaser  at  foreclosure 
sale;  Jenkins  v.  Hannan,  26  Fed.  664,  refusing  to  set  aside  judgment 
obtained,  on  publication  of  summons,  against  one  having  left  State 
in  rebel  army;  Harper  v.  !E]ly,  56  lU.  183,  citing  cases,  and  holding 
valid  a  foreclosure  sale,  as  against  grantee  of  such  party;  Seymour 
V.  Bailey,  66  111.  296,  297,  Hall  v.  Connecticut,  etc.,  Co,,  68  UL  361,  and 
Foreman  v.  Carter,  9  Kan.  680,  all  refusing  relief  against  foreclosure 
on  property  of  non-resident  enemy;  Deitrlch  v.  Lang,  11  Kan.  644, 
holding  valid  a  title  acquired  by  foreclosure  on  property  of  alien 
enemy;  Thomas  v.  Mahone,  9  Bush,  128,  sustaining  judgment  to  sell 
land  of  Confederate  soldier,  on  service  by  publication;  Dprsey  v. 
Thompson,  87  Md.  44,  holding  notice  by  publication  valid,  ^ougb 
defendant  was  In  Confederate  service  and  could  not  recelTO  It;  Dor- 
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tey  T.  Doraey,  87  M d.  80»  n  Atn^  Bep.  584,  refnaiiig  to  dtsttirb  de- 
crees against  Confederate  soldiers  as  absentees;  De  Jamett  v.  De 
Oli^rville,  56  Mo.  447,  ref  oslnff  sucb  an  one  relief  against  sal9  under 
tmst  deed.  Cited,  argu^do,  In  Dorr  y.  Glbboney,  8  Hnghes,  389, 
F.  a  4,006,  holding  T(^d  a  publication  of  notlpe»  In  Virginia,  as 
against  citizen  of  New  York,  during  war.  Cited  also  In  elaborate 
note  In  96  Am.  Dec.  631,  632. 

Distinguished  In  Pennywlt  v.  Foote,  27  Ohio  St  626,  22  Am.  Xtep. 
857,  holding  court  of  seceding  State  had  no  juitedictlon  to  give 
Judgment  against  resident  of  loyal  State;  Walker  v.  Beauchler,  27 
Qratt  521,  relieving  against  sale  under  trust  deed,  where  debtor 
was  within  Confederate  lines.  Criticised  In  McVeigh  v.  Bank,  26 
Gratt  811,  where  notice  of  dishonor  left  at  house  of  party,  in  Fed- 
eral lines,  while  party  was  In  Confederate  lines,  not  sufficienl; 
Haymond  ▼.  Camden,  22  W.  Va.  194,  199,  202,  holding  void  Judicial 
I»oceedlngs  within  Union  lines,  by  publication,  against  parties 
within  Confederate  llnea 

Distinguished  in  concurring  opinion  in  McVeigh  v.  Bank,  26  Gratt. 
846^  conrt  holding  Insufficient  a  notice  of  dishonor  left  at  house  of 
party,  within  Federal  lines,  party  himself  being  within  rebel  lines. 

Oouts^—  IneffecJtnal  attempt  at  conHscatlon  of  rebel's  property  in 
Vederal  court,  supenrening  upon  attadhntent  proceedings  in  State 
court,  cannot  deprive  latter  of  validity,  p.  590. 

U  WalL  591-600,  20  K  220,  BEBD  v.  UNITBD  STATES. 

Shipping.— Where  general  owner  retains  possession,  command 
and  navigation  of  vessel,  and  contracts  for  specified  voyage,  the 
arrangement  Is  mere  affreightment  sounding  in  contract,  and  char- 
terer or  ft^lghter  is  not  responsible  as  owner,  p.  600. 

Cited  with  approval  and  doctrine  relied  upon  in  The  T.  A.  God- 
dard,  12  Fed.  178,  collecting  authorities,  holding  vessel  liable  in 
rem  for  injury  to  cargo;  The  Cralgalllon,  20  Fed.  760,  where  ship 
chartered  by  month  was  liable  for  negligent  injury  to  cargo;  The 
Nicaragua,  71  Fed.  726,  collecting  authorities,  and  holding  general 
owners  liable  for  captain's  failure  to  procure  proper  papers; 
BramMe  t.  Culmer,  78  Fed.  502,  42  U.  S.  App.  803,  reviewing  cases, 
and  holding  appointment  of  pilot  by  charterers  did  not  itself  make 
tfaem  reiq^nsible  as  owners.   Cited  also  in  not^i  3  Am.  Dec  182. 

Shipping.—  Courts  are  not  inclined  to  regard  contract  of  affreight- 
ment aa  a  donlse  of  the  ship,  if  end  in  view  can  be  accomplished 
without  tcanaf er  of  vessel  to  charterer^  p.  601. 

Fcmowed  in  Swift  v.  Tatner,  89  Ga.  667,  82  Am.  St  Bep.  tO^  15 
S.  B.  844,  reviewing  authorities,  holding,  where  that  intention  was 
not  manlfteted  by  charter-party,  contract  was  not  one  of  demise. 

tnupplng.—  Where  vessel  is  demised  or  let  to  hire,  and  owner  parts 
with  pOiWssUoiit  cdmlnand  and  navigation,  hirer  becomes  owner 
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dnrliiip  term  of  contract,  may  appoint  matter  and  crew,  and  Is  le- 
sponsible  for  their  acts,  p.  601. 

Approved  and  applied  in  United  States  t.  Shea,  1B2  U.  8.  186,  88 
U  406,  14  a  Gt  521,  reviewing  authorities,  holding  govemnient 
liaMe  for  rent  while  vessel  was  laid  up  for  repairs. 

CJonits.— Jnrisdictlon  of  Court  of  Olaims  does  not  extend  to 
torts,  p.  608. 

Cited  with  approval  and  rule  applied  in  Mcwgan  v.  United  States, 
14  WalL  534,  20  L.  789,  where  claimants  could  not  recover  for 
being  compelled  to  put  to  sea  by  quartermaster;  Beybold  v.  United 
States,  15  WalL  207,  21  L.  58,  citing  cases,  where,  master  having 
proceeded  at  quartermaster's  suggestion,  claimants  could  not 
recover. 

Shipping.— Where  owners  were  employed,  under  threat  of  Im- 
pressment, to  transport  military  supplies  from  one  port  to  another, 
at  stipulated  per  diem  compensation,  retaining  possession  and  com- 
mand of  vessel,  the  relation  of  United  States  to  venture  was  that 
of  charterer  for  hire  and  shipper  of  cargo,  not  liable  for  sea  risks, 
p.  604. 

Approved  In  Shaw  v.  United  States,  98  U.  a  280,  240,  28  U  881, 
citing  cases,  and  holding  that  such  vessel  was  not  in  service  ^ 
United  States. 

Shipping.— Carriers,  unless  they  assume  risk  of  all  contingencies, 
are  not  liable  for  failure  to  perform  what  is  rendered  impossible 
by  perils  of  sea,  p.  606. 

Shipping.— Neither  party  may  abandon  affreightment  contract 
without  consent  of  other,  or  legal  cause  not  occasioned  by  fkult  of 
party  who  relies  upon  it,  p.  606. 

Cited  in  note,  18  Am.  Dec  406. 

Shipping.— Bule  that,  where  voyage  Is  broken  up  by  sea  neril, 
neither  shipper  nor  charterer  is  liable  to  owner  bey<md  time  whoi 
peril  occurred,  is  particularly  applicable  in  eases  where  traniqKNrta- 
tion  of  cargo  is  not  complete,  p.  606. 

Shipping.— Affreightment  contract  in  question  held  to  entitle 
owners  to  agreed  per  diem  compensation  from  commencement  of 
voyage  until  voyage  was  broken  up,  and  thereafter  for  number  of 
days  that  would  have  beoi  necessary  to  complete  return  trip,  p.  607. 

Shipping.— Where  charterer  has  no  property  interest  whatever 
in  stranded  steamer,  he  is  not  liable  as  such  for  the  expense  of 
efforts  to  float  her,  p.  609. 

11  WalL  610-616,  20  L.  228,  DUNPHY  v.  KLDINSMITH. 

Territorial  legislatuj:e  Ixbl$  no  power  to  pass  law  in  contrnveaHon 
of  Constitution  of  United  States  or  whidd  deprives  ft'?yr^me  or  JHik 
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Viet  OMits  of  tanrltofy  ^  i^ascety  as  wtf  as  eommon-taw  Juris- 
dlettoii,  p.  eii. 

App«>T«d  and  applied  In  Oast  y.  Oa^  1  Utah,  118,  holding  that 
terrttorial  leglslatiire  could  not  confer  dlTorce  Inrisdlctlim  on  Pro- 
bate Oourts;  Bnright  v.  Grant,  5  Utah,  840*  15  Pac  270,  holding 
supplementary  proceedings  not  exclosiye  of  equitable  remedy  by 
creditors'  bill;  Brereton  v.  BiUler,  7  Utah,  430.  27  Pac  82.  collect- 
Ing  cases,  holding  that  local  statute  as  to  foreclosure  could  not  cur- 
tall  Jurisdiction  conferred  by  organic  act;  Stevens  v.  Baker,  1  Wash. 
Ter.  822,  holding  invalid  an  act  abolishing  distinction  between 
actions  at  law  and  in  equity;  dissenting  opinion  in  Territory  of 
Arlsona  ▼.  Duffield,  1  Aris.  70,  25  Pac  479,  majority  holding  in- 
dictment bad,  as  containing  two  distinct  charges.  Cited,  arguendo, 
in  Campbell  ▼.  Shivers,  1  Aria.  169.  25  Pac  548. 

Distinguished  hi  Salisbury  v.  Sands.  2  DilL  278,  F.  O.  12,261, 
holding  that  territorial  legislature  might  provide  for  constructive 
service  in  foreclosure  ^uit;  Palmer  v.  Cowdrey,  2  Colo.  8,  holding 
that  manner  of  serving  process  and  publishing  notice  of  suit  is  to 
be  regulated  by  law  of  territory. 

Creditors'  suit.—  Suit,  in  territorial  court,  in  nature  of  creditor's 
bill,  to  reach  property  fraudulently  conveyed,  being  clear  case  of 
equity,  a  trial  by  Jury,  verdict  for  damages  and  Judgment  on  ver- 
dict aa  mere  conclusion  of  law  from  facts  found,  held  error,  pp. 
614,  61S. 

Olted  as  auttiorlty  and  rdied  upon  in  Lee  t.  Thompson,  8  Woods. 
174,  F.  O.  8,202,  where  Judgment  upon  verdict,  in  Court  of  Ad- 
miralty, waa  held  error;  Creigbton  v.  Hershfleld,  1  Mont  648,  re- 
viewing cases,  and  holding  void  a  deficiency  Judgment  in  equitable 
foreclosure. 

Disapproved  in  Hombuckle  v.  Toombs,  18  WaU.  608,  21  L.  967. 
holding  that  forms  and  procedures  in  territorial  couxia  are  matters 
for  regulation  by  assemblies;  Greighton  v.  Hershfleld,  2  WaoL  387, 
ovoTullng  8.  C,  1  Mont  648,  and  holding  that  court  mii^t  render 
deficiency  Judgment  in  foreclosure  proceeding.  Distinguished  in 
Palmer  v.  Cowdrey,  2  Colo.  8,  holding  law  of  territory  regulatei 
service  of  process  and  publication.  Criticised  in  concurring  opinion 
In  Palmer  v.  Cowdrey,  2  Colo.  7,  court  holding  that  law  of  territory 
regulates  publication  of  notice  of  suit 

Oreditora'  suit— A  suit  by  creditor,  on  behalf  of  himself  an» 
other  creditors,  to  reach  property  fraudulently  transferred  by  debtor, 
hi  territory  where  both  systems  prevail,  is  one  for  chancery  and 
not  common-law  Jurisdiction,  p.  614. 

Qted  aa  authority  in  Marsh  v.  Burroughs,  1  Woods,  467,  F.  C. 
8012;  eltiag  cases,  and  sustaining  bUl  by  certain  credtton  on  t&eir 
own  behalf;  Mann  v.  Appel,  81  Fed.  888,  rsrvlewing  auttorlHeB,  and 
rnnnuUmg  d^nrr^  to  bm  of  this  nature;  Faddook^Bawlej  L  Co*  v. 
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creditors'  bill  to  reach  property  In  hands  of  trustee. 

Bquiiy.— In  Chancery  Conits  the  Judge  or  chanoeOor  IS  respon- 
sible for  the  decree;  If  gnestlons  be  sabmitted  to  Jnry,  Its  verdict 
is  merely  advisory,  p.  615. 

Approved  and  principle  applied  In  Lee  v.  Thompson,  8  Woods, 
174,  P.  C.  8,202,  where  Judgment  on  verdict  in  Admiralty  Court 
was  held  error;  The  Empire,  19  Fed.  560.  reviewing  cases,  and  set- 
ting aside  verdict  of  Jury  in  admiralty  case;  The  City  of  Toledo,  73 
Fed.  225,  holding  that  Jury  In  admiralty  cases,  provided  for  In  re- 
vised statutes,  section  566,  Is  merely  advisory;  Evans  v.  Nealis,  87 
Ind.  268,  citing  cases,  and  holding  that  in  equity  case  Judge  might 
make  findings  regardless  of  verdict;  ketcham  v.  Brazil,  etc.,  Co., 
88  Ind.  527,  holding  that  instructions  to  Jury,  in  equity  case,  are  no 
ground  for  new  trial;  HuUey  v.  Chedlc,  22  Nev.  145,  58  Am.  St. 
Rep.  736,  36  Pac.  786,  holding  it  error  to  direct  general  verdict,  and 
render  Judgment  thereon,  In  equity  case.  Approved  In  Ramsay  v. 
Hart,  1  Idaho,  424,  where  the  case  was  held  to  be  an  action  at  law. 
Cited  also  in  note,  1  Am.  St  Rep.  801. 

Fraudulent  conveyanoes.— Decree  In  equitable  proceeding  by 
creditors  to  recover  property  fraudulently  assigned  should  not  be 
for  damages  but  for  an  account,  and  transferee  will  usually  be  en- 
titled to  rebate  for  amount  Justly  due  him,  p.  015. 

Approved  in  Lipplncott  v.  Shaw  Car.  Co.,  34  Fed.  674,  collecting 
cases,  where  mortgagees  of  property  of  Insolvent  corporation  were 
entitled  to  share  ratably  In  proceeds  of  foreclosure;  Randolph  v. 
Allen,  73  Fed.  30,  41  U.  S.  App.  117,  holding  that  damages  could  not 
be  recovered  in  creditors'  suit 

Distinguished  in  Hinton  v.  Ellis,  27  W.  Va«  425,  where  Judg- 
ment for  amount  received  in  fraud  of  creditors,  was  upheld. 

Territories.— Whether  territorial  legislature  may  legalize  verdict 
rendered  by  three-fourths  of  Jury,  undecided,  p.  616. 

Cited  generally  in  Hess  v.  White,  9  Utah,  68,  33  Pac  244,  24  L. 
R.  A.  270,  holding  valid  an  act  of  territorial  legislature  legalizing 
such  verdict 

11  WalL  616-^24,  20  L.  227,  THE  CHEROKEE  TOBACCO. 

Indian  Territory  composes  a  part  of  United  State,  p.  619. 

Approved  In  Tush-ho-yo-tubby  v.  Barr,  45  Miss,  197,  holding 
residence  In  Indian  Territory  not  **  without  the  United  IStates  **  as 
meant  by  statute  of  limitations. 

Indian  tribes^  residing  within  territorial  limits  sf  United  States^ 
are  subject  to  their  autlMHrity,  p.  619. 

Approved  in  Stnart  t.  United  States,  18  WalL  87,  21  L.  817,  where 
allegation  of  capture  by  **  hostile  Indians  "  was  not  equivalent  to 


aUcgatloii  of  ctptiue  **  by  an  enemy;  **  dlise&tiiig  <>p1kIod  lo  IDft  ▼• 
WUkins,  112  U.  a  122,  28  L.  663,  5  &  Ot  56^  ma^rtty  holdiaf  InOiao 
who  had  Bevered  tribal  relatloas  was  not  entitled  to  vote;  In  re  May- 
field,  141  U.  &  112,  86  L.  636,  U  S.  Ct  940,  holding  that  United 
States  court  had  no  JorlBdictlon  to  convict  Cherokee  for  adultery 
committed  in  Indian  country. 

Xntamal  revvsue.— €^ctl<m  107,  rerenue  act  of  1868»  extends 
revenue  laws  as  to  liquor  and  tobacco  over  Indian  territories,  p. 
690. 

Limited  in  United  States  v.  Forty-three  Gallons  Whiskey,  108 
U.  8.  497,  27  L.  806,  2  S.  Ct  911,  enforcing  forfeiture  for  sale  of 
liquor  In  Indian  country;  Atlantic,  etc.,  B.  R.  v.  Mingus,  166  U.  S. 
436,  41  L.  779,  17  S.  Ct  864,  holding  grant  of  lands  to  railroad 
did  not  Include  lands  of  Indians  in  territory. 

Statutea.—  Where  there  is  no  ambiguity  in  a  statute  there  Is  no 
room  for  construction,  p.  620. 

Approved  and  applied  in  Lewis  v.  United  States,  92  U.  8.  621, 
622,  23  L.  614,  holding  United  States  entitled  to  priority  of  pay- 
ment, under  bankrupt  act  of  1867;  Marine  v.  Packham,  62  Fed. 
680,  8  U.  8.  App.  93,  construing  paragraphs  108  and  104,  tariff  act 
of  1890,  as  to  duties  on  bottles. 

Statutes.— Where  statute  Is  clear  and  Imperative,  reasoning  ab 
Inconvenient!  Is  of  no  avail;  duty  of  courts  Is  to  execute  It,  p.  620. 

Approved  and  applied  In  United  States  v.  Chong  Sam,  47  Fed.  884, 
reviewing  cases,  holding,  under  acts  of  1882,  1884  and  1888,  China- 
man having  domicile  In  Canada,  should  be  returned  there. 

United  Statss.— Constitution^  laws  of  United  States,  made  in 
pursuance  thereof  and  treaties  made  under  authority  of  United 
States,  are  supreme  law  of  the  land,  p.  620l 

Cited  with  approval  and  relied  upon  In  EEauensteln  t.  Lynham, 
100  U.  8. 490,  Vk  L.  631,  collecting  cases,  and  holding  alien  might  take 
property  by  Inheritance,  under  provision  of  treaty;  Bx  parte  Crow 
Dog,  109  U.  8.  667,  27  L.  1034,  8  S.  Ct  403,  citing  cases,  and  holding 
that  legislation  ot  Congress  could  be  extended  to  Indians  by  mere 
torce  of  treaty;  Brown  v.  Walker,  161  U.  8.  607,  40  L.  826,  16  S. 
Ct  661,  reviewing  authorities,  and  holding  exemption  from  prosecu- 
tion, provided  by  Interstate  commerce  act,  binding  on  all  courts; 
Parrotf  8  Chinese  Case,  6  8awy.  871,  1  Fed.  606,  reviewing  authori- 
ties, and  holding  provision  of  State  Constitution  void,  as  In  con- 
flict with  treaty;  Unitsd  States  v.  Beny,  2  McGrary,  67,  4  Fed.  786, 
dtlng  cases,  and  holding  treaty  made  with  Ute  Indians  was  law 
of  United  States. 

Txmtf  Is  violation  of  OonstltQtloB  caasot  be  held  valid,  p.  620. 

yos.VU^8I 
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Trtatjr  wmt  fiipeniede  prior  act  of  Ooagress,  and  act  of  Oongress 
amy  supersede  prior  treaty,  p.  021. 

Approved  and  applied  in  Ward  y.  Bace  Horse,  1(B  U.  S.  511,  41 
L.  246,  16  S.  Ot  1078,  reversing  S.  C,  70  Fed.  008,  reviewing 
authorities,  and  holding  act  admitting  Wyoming  revoked  Indians' 
rights  to  hunt,  under  treaty;  North,  etc,  8.  8.  Co.  v.  Hedden,  43 
Fed.  22,  reviewing  authorities,  sustaining  exaction  of  tonnage  tax, 
said  to  violate  treaty  with  Germany;  Clark  v.  Bates,  1  Dak,  50,  46 
N.  W.  512,  holding  non-intercourse  law  of  1834  was  modified  by 
later  treaties  with  Indians.  Cited,  arguendo,  in  Buckner  v.  Street, 
1  Dill.  250,  F.  C.  2,098;  also  in  elaborate  note  in  81  Am.  Dec  530. 

Distinguished  in  United  States  v.  Bridleman,  7  Sawy.  251,  7  Fed. 
902,  reviewing  authorities,  and  holding  act  admitting  Oregon  did 
not  repeal  4  Stat  729,  respecting  punishment  of  crimes  by  whites 
against  Indians  and  vice  versa. 

Treaties.—  Bepugnancy  between  a  treaty  and  later  act  of  Congress 
being  clear,  former  must  yield,  pp.  620,  621. 

Cited  with  approval  and  doctrine  applied  in  United  States  v* 
McBratney,  104  U.  S.  623,  26  L.  870,  holding  act  admitting  Colorado 
repealed  treaties  with  Utes,  inconsistent  therewith;  Head-Money 
Cases,  112  U.  S.  597, 28  L.  803, 5  S.  Ct  253,  affirming  S.C.,18  Fed.  141, 
reviewing  authorities,  and  sustaining  head-money  tax  on  inmiigrants, 
in  violation  of  treaty  with  Bussia;  Botiller  v.  Domingues,  180  U.  S. 
247,  82  L.  929,  9  S.  Ct  527,  dting  cases,  and  holding  Mexican 
grants  of  land  in  California  of  no  effect  unless  confirmed;  Draper 
V.  United  States,  164  U.  S.  243,  41  L.  420,  17  S.  Ct  lOS,  holding  that 
enabling  act  of  Montana  gave  State  jurisdiction  over  crimes  by 
Indians;  Thomas  v.  Gay,  169  U.  S.  271,  42  L.  743,  18  S.  Ct  342, 
upholding  tax  on  cattle  grazed  on  reservation  in  Oklahoma;  In  re 
Chae  Chan  Ping,  18  Sawy.  493,  36  Fed.  436,  sustaining  Chinese 
exclusion  act  of  1888;  Bartram  v.  Bobertson,  21  Blatchf.  214,  15 
Fed.  214,  reviewing  authorities,  and  sustaining  exaction  of  duties 
imposed  in  violation  of  treaty;  Bdye  v.  Bobertson,  21  Blatchf.  468, 
18  Fed.  141,  upholding  act  of  1882,  Imposing  tax  on  foreign  im- 
migrants;  North,  etc,  S.  8.  Co.  v.  Hedden,  43  Fed.  22,  sustaining 
exaction  of  tonnage  tax,  said  to  violate  treaty  with  Germany;  dis- 
senting opinion  in  Chew  Heong  v.  United  States,  112  U.  S.  565,  28 
L.  780,  5  S.  Ot  270,  majority  holding  that  Chinese  restriction  act  of 
1882  did  not  apply  to  a  Chinaman  who  left  United  States  In  1880. 
Approved  in  In  re  Bace  Horse,  70  Fed.  608,  618,  holding  admission 
of  Wyoming  did  not  alnrogate  rights  of  Indians  to  hunt,  under 
former  treaty.  Otted,  arguendo,  in  Apis  v.  Umted  States,  88  F^ 
9B7, 

Xntemal  vsreniia. —  Tenth  article  of  treaty  of  1866,  between 
United  States  and  Qberokea  Indlaas,  glrtng  Indtens  eertalii  eseoip- 
tions  from  revenue  laws,  was  supersedfd  lu  one  htmdred  and 


Mbtet  on  V.  8.  Beiwtt.  Itlfall.€24-6B2 

MYeftth  fl^ettoD  0f  aH  of  18M,  extMuUiig  revenue  teirs,  lu  to  fl<2:ii<M« 
and  tobacco,  over  teuiitry  of  that  tribe,  p.  (OIL 

Cited,  In  note  to  same  case,  In  1  Df  IL  266,  F.  O.  16,528. 

Limited  In  United  States  v.  Forty-three  Gallons  Whiskey,  108  t7. 
IB.  487,  27  L.  806,  2  8.  Ot  911,  enforcing  forfeiture  for  sale  of  liquor 
in  Indian  country;  United  States  t.  Berry,  2  KcGrary,  71,  4  Fed.  790, 
holding  Ute  reservation,  in  Colorado,  within  JnrisdicHon  of  United 
States  courts. 

Treaties.—  Power  to  redress  injury  consequent  upon  the  violation 
of  a  treaty  is  with  Congress,  not  the  Judiciary,  p.  621. 

Approved  In  The  La  Ninf  a,  75  Fed.  518,  44  U.  S.  Apj^.  648,  holding 
award  of  board  of  arbitration  binding  as  law  of  land. 

Indians.--  All  laws  of  general  character,  passed  by  Congresd,  will 
be  considered  as  not  applying  to  Indian  Territory,  unless  expressly 
mentioned,  per  Bradley,  J.,  dissenting,  p.  622. 

Approved  in  Blk  v.  Wllkins,  112  U.  &  100,  28  L.  646,  5  8.  Ct  44, 
collecting  authorities,  and  holding  Indian  who  had  severed  tribal 
relationa  not  entitled  to  vote. 

Statntea.— Bzprees  law  creating  certain  special  rights  and  privi- 
leges, e.  g.,  treaty  with  Indians,  is  not  repealed  by  implication  by 
subsequent  law,  couched  in  general  terms.  Which  can  reasonably  be 
otherwise  construed,  per  Bradley,  J.,  dissenting,  pp.  622,  62B. 

Apiffoved  in  Castro  v.  De  UUarte,  16  Fed.  97,  holding  that  extra- 
dition provisions  of  treaty  with  Spain  were  not  exclusive  of  revised 
atatotea,  section  027a 

11  WalL  624-682,  20  L.  82,  BANK  v.  CABROLLTON  B.  E. 

Partnership.— Assignment  by  partner  dissolves  partnership,  but 
assignee  does  not  become  tenant  In  common  with  other  partners  In 
property  of  Arm,  p.  628. 

Approved  in  B^arrick  v.  Hannaman,  168  U.  S.  884,  42  L.  489,  18 
8.  Ct  188,  reviewing  authorities,  and  holding  to  account  one  who 
had  excluded  his  partners  from  firm  business. 

Partnershipw— A  partner  is  only  entitled  to  his  shaie  of  wtat 
remains  after  payment  of  debts  and  after  settlement  of  accounts 
between  partners,  and  his  successor  can  acquire  no  greater  interest, 
p.  628. 

Approved  and  principle  applied  in  Beecher  v.  Stevens,  48  Conn. 
592,  75  Fed.  127,  where  mortgage  in  question  was  held  not  to  be 
one  of  partner's  interest;  Sanborn  v.  Boyce,  182  Mass.  096,  colieG^ 
lug  caaes,  and  holding  seizure  of  firm  chattels,  under  process,  by 
cteditor  of  partneiv  a  trespass;  Pratt  v.  McQuinness,  178  Mass.  172, 
68  N.  B.  880,  holding  that  partner  could  not  assign  undivided  i^hare 
In  spedtc  peiMaalty  of  firm;  Gbiines  v.  Coo^y,  01  Miss.  828^  holding 
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•coooittBg  prop«r,  upon  winding  up  ttfMm  of  putnenfiip;  In  n 
Splti»  8  N.  Mex.  681,  45  Pac  1124,  84  L.  R.  A.  607,  holding  ezemp* 
tion  law  aiH;>lied  only  to  such  amount  as  remained  after  debts  paid; 
Bommerdahl  t.  Jackson,  102  Wis.  448,  78  N.  W.  743,  holding  assignee 
of  certificate  representing  partner's  interest  entitled  to  accounting. 
Cited  also  in  elaborate  note  in  57  Am.  St  Bep.  441. 

Partnership.-^  Retiring  partner  cannot  introduce  another  partner 
or  derive  remaining  partners  of  right  to  have  all  partnership  prop- 
erty held  for  partnership  purposes,  p.  629. 

Approved  in  Warren  t.  Taylor,  60  Ala.  224,  collecting  cases,  where 
mortgage  by  partners,  for  one  partner's  benefit,  took  precedence  as 
partnership  debt. 

Partnership. —  Assignee  of  partner's  interest  has  right  to  enforce 
a  settlement  of  accounts  to  ascertain  if  there  is  a  surplus,  p.  629. 

Approved  in  Churchill  v.  Proctor,  81  Minn.  186,  16  N.  W.  697,  col- 
lecting authorities,  sustaining  action  for  foreclosure  and  accounting, 

by  mortgagee  of  partner's  interest 

• 

Partnership. —  Bill  for  accounting  of  partnership  property  Is  de- 
fective where  not  all  members  of  firm  are  made  parties,  for  they  are 
all  directly  alfected  by  decree,  p.  630. 

Cited  and  principle  relied  upon  in  United  States  v.  Central  Pac. 
B.  Co.,  8  Sawy.  93,  dismissing  bill  to  annul  patent  where  present 
owners  were  not  made  parties;  The  Land  Co.,  etc  v.  Blkins,  22 
Blatchf .  204,  20  Fed.  546,  denying  relief  where  indispensable  party 
was  not  Joined  i  Gray  v.  Larrimore,  2  Abb.  (U.  8.)  554,  F.  C.  5,721, 
holding  partner  out  of  State  must  be  served  or  appear  before  suit 
could  proceed;  De  Manderfield  v.  Field,  7  N.  Mex.  25,  82  Pac  149, 
where  administrator  of  deceased  party  was  indispensable  i>arty  to 
bin  for  accounting;  Heaton  v.  Wilson,  128  N.  C.  399,  31  S.  E.  671, 
stating  method  of  taking  advantage  of  non- joinder. 

Distinguished  in  Cobb  v.  Fogg,  166  Mass.  477,  44  N.  B.  536,  where 
suit  on  partnezcihip  note  was  not  abated  by  death  of  a  partner. 

Squity.— Bill  In  chancery  will  not  as  a  rule,  be  dismissed  for 
want  of  proper  parties,  but  where  indispensable  party,  not  on  rec- 
ord, cannot  be  supplied  without  ousting  JurisdicticMi,  this  will  be 
done,  p.  681. 

Approved  and  applied  in  Taylor  v.  Holmes,  14  Fed.  515,  holding, 
in  stockholder'a  suit  corporation  and  its  officers  should  be  parties 
defendant;  Collins  Mfg.  Ca  t.  Ferguson,  54  Fed«  722,  dismissing 
bill  to  set  aside  and  annul  deed  of  trust;  Consolidated  W.  Co.  v. 
Babco^  76  Fed.  252,  refusing  to  allow  supplemental  bilL 

Squity.—  New  parties  cannot  be  brought  into  a  cause  by  a  ew 
blBby  defendant  p.  682. 

Approved  in  dissenting  cHptnlott  In  Simmons  y.  Taylor,  88  i^ed*  688^ 

majority  sustaining  cross-bilL 
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U  WalL  682*«ia  20  L.  2Ba,  UNITBD  STATES  v.  LTNDB. 

Pabllc  laxLdB.—  Barly  Florida  land  treaties  and  statutes  construed, 
pp.  638,  642,  043. 

Treaties.--  Lonisiana,  as  eeded  to  United  States  te  1803,  embraced 
territory  betweoQ  Miaslflisiwi  an^  Ferdido  riTers,  and  our  govern- 
ment  had  legal  right  to  ignore  sprants  made  hj  Sj^anlsh  authorities 
after  the  Treaty  of  Udef onso,  p.  648. 

Approved  in  Cctte^  ▼.  Groover,  128  TJ.  S.  26,  81  L.  61,  8  8.  Ot. 
14,  holding  grants  by  Georgia  of  lands  sot  within  her  boundailes 
void. 

Constitntional  law.— It  Is  the  province  of  the  political  depart- 
ments of  the  government  to  give  effect  to  grants  and  to  insist  upon 
Its  awn  constmction  of  treaties,  p.  648. 

Principle  cited  and  applied  in  Jones  v.  United  States,  137  U.  S. 
212,  84  li.  696»  11  8.  Ot  84,  holding  that  executive  determined  the 
extent  of  Jurisdiction  of  United  States  over  Gtiano  Islands;  The 
James  G.  Swan,  50  Fed.  Ill,  holding  people  of  the  United  States 
bound  by  action  of  president  and  Congress  in  assuming  jurisdiction 
over  B^ing  sea;  dissenting  opinion  in  In  re  Gunn,  50  Kan.  231, 
82  Pac.  854,  19  L.  R.  A.  542,  majority  holding  official  body  de  facto 
cannot  oust  power  of  a  body  de  Jure  by  taking  partial  possession 
of  office,  etc. 

Pablio  laxLda.—  Act  of  1860  validated  all  grants  made  by  Spanish 
government  to  bona  flde  grantees  in  Florida  while  that  government 
was  in  possession  of  disputed  territory,  subject  to  express  excep- 
Hems  of  treaty  of  1819,  and  supplementary  declaration  of  king  of 
Qpaln,  p.  64a 

Gited  and  fc^lowed  in  United  States  v.  Watkins,  97  U.  8.  220,  24 
Lb  952,  confirming  Spanish  grant  made  in  1804;  United  States  v. 
Horantt  128  U.  8.  842,  81  L.  178,  8  8.  Ot  192,  conflrmtng  grants 
made  In  1818  without  holding  parties  entitled  to  possession.  Cited 
genially  with  approval  In  Scull  v.  United  States,  98  U.  8.  416,  25 
L.104. 

U  WalL  848-650^  29  L.  188,  UNITBD  STATES  v.  WBIGHT. 

Poat-oAce.— Congress  constituted  postmaster-general  sole  Judge 
to  determine  manner  and  extent  of  allowances  to  postmasters  pro- 
vided for  In  act  of  March  8,  1863,  and  it  Is  not  competent  for  Jury 
to  revise  his  decisions,  p.  650. 

Cited  and  rule  approved  and  applied  In  United  States  v«  Milwaokee, 
•tc  B.  B.  Ca,  5  Biss.  421,  F.  0. 15,779,  holdUig  location  <^  bridge  by 
secretary  of  war  conclusive;  Horn  v.  Wayne  Circuit  Jndge,  89  Mioh. 
29,  holding  clerk's  approval  of  bond,  as  provided  by  statute^  not 
iVTiewabto  by  Judge;  Sb^dca  v.  Stewarti  48  Micb.  576,  ^  Hi.  w. 
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1068,  court  refusing  to  disturb  commissioner's  dedslob  dlssolTlng 
an  attachment  Cited,  arguendo,  In  United  States  y.  Hodson,  26 
Fed.  Cas.  338,  holding  decision  of  internal  reyenue  officer  final, 
where  party  failed  to  comply  with  statute  to  effect  appeaL  Cited, 
without  applying  rule.  In  United  States  ▼.  Myers,  8  Hughes,  245, 
F.  a  15,846,  holding  assessment  of  Internal  rerenue  officer  not  con- 
dusive  upon  a  Jury  in  trial  of  causes. 

11  Wall  660-662,  20  L.  188,  MANN  T.  BOOK  ISLAND  BANK. 

Appeal  and  error.—  Supreme  Court  will  not  undergo  labor  of  find- 
ing truth  from  a  mass  of  testimony,  since  it  would  be  an  obstruction 
to  public  Justice,  on  account  of  delay  which  it  interposes  to  hear- 
ing of  other  causes,  p.  652. 

Approved  in  Beed  v.  Beed,  114  Mass.  378,  ajQBbrming  decision  of 
lower  court,  without  going  into  evidenoe  in  detail,  p.  651. 

Trusts.— Where  cashier  fraudulently  used  money  of  bank,  and 
transferred  title  of  real  estate,  purchased  with  It,  to  his  wife,  the 
real  estate  may  be  subjected  to  the  debt,  p.  652. 

11  WalL  662-^69,  20  L.  285,  HBNDBBSON'S  TOBACCO. 

Statutes.— Bnactment  of  proTisions  inconsistent  with  those  pre- 
viously existing,  or  plainly  intended  as  a  substitute  for  them,  mani- 
fests a  clear  intent  to  abolish  the  old  law,  p.  657. 

The  following  cases  cite  and  apply  this  principle  as  settled  law; 
Murdock  v.  Mayor,  etc.,  of  Memphis,  20  Wall.  617,  22  L.  438,  hold- 
ing second  section  of  act  of  1867  repealed  twenty-fifth  secticm  of 
act  of  1788,  respecting  removal  of  causes  to  Federal  courts;  Pana 
V.  Bowler,  107  U.  S.  538,  27  L.  428,  2  S.  Ct  712,  holding  act  relating 
to  township  donatkms  to  railroads  repealed  charter  provisions  on 
subject;  Henrietta,  etc,  Co.  v.  Gardner,  178  U.  8.  128,  19  S.  (X.  828, 
holding  Ariflona  statute,  respecting  attachments,  repealed  by  impli- 
cation; United  States  v.  Cheeseman,  8  Sawy.  429,  F.  0.  14,790, 
holding  section  of  internal  revenue  law  of  1862  impliedly  repealed 
by  later  act;  In  re  Clerkship  of  Circuit  Court,  90  Fed.  251,  holding 
act  relating  to  appointment  of  clerks  repealed  previous  inconsistent 
act;  Treadwell  v.  Y<^  Co.,  62  Cal.  564,  holding  that  amendment 
to  code  section  amounted  to  a  complete  revision  and  repeal; 
Bogardus  v.  Gordon,  53  N.  J.  Bq.  42,  30  AtL  813,  holding  local 
usury  law  repealed  by  Implication;  Lane  v.  Commrs.  Missoula  Co., 
6  Mcmt.  477,  13  Pac.  137,  holding  statutes  repealed,  though  not 
referred  to  by  title;  Dunn  v.  Great  Falls,  13  Mont  63,  31  Pac  1019, 
holding  statute  in  conflict  with  Constitution  void  only  to  extent  of 
repugnancy.  See  also  Union  Pac.  B.  B.  v.  Byan,  2  Wyo.  412.  Ap-* 
proved  also,  without  applying  rule,  in  Patterson  v.  Tatum,  3  Sawy. 
160,  F.  0.  10,880,  where  revisory  statute  itself  prescribed  its  opera- 
tion on  previous  act  relating  to  United  States  land  office;  Board  of 
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ChNnmnk  ▼•  JBtea  Life  Ins.  Oo.,  00  Fed.  227,  M  U.  8.  App.  40,  hold*- 
in^  ststntw  la  pert  iii«t«rla  mwt  be  conetmed  togetber;  Boacd  oi 
Cominrs.  t.  Society  tor  SaYlnga,  00  "Fed.  286,  61  U.  S.  App.  67* 
bMlat  only  m  invch  of  eUtnte  repealed  as  la  repucBaat;  OoiUte  iu 
HIU,  41  Ark.  vn,  bokUng  later  State  reyenoe  laws  momfled  onlr 
to  limited  extent  an  act  to  qntet  titles  etc;  conourrliig  opinion  in 
Attoney-GNraeial  ▼.  Fan^  100  Mleb.  176,  08  N.  W.  841,  boldlnff 
act  mroYldlnir  for  certain  instltatlons  covered  wbole  subject  and 
r^^ealed  all  prior  pioTieione;  note,  14,  Am.  Dec  210. 

Statutes  —  Intemal  revenue.—  Wbere  powers  or  directions  under 
serefal  acts  moj  weU  subsist  tfgetber»  tb«re  Is  no  implication  of 
r^esl,  tbus  Intemal  rerenne  act  of  1868  did  not  repeal  puoYlso  of 
act  of  1867  as.  to  time  of  commencing  proceedings  to  enforce  for* 
feltures,  p.  657. 

Principle  cited  and  applied  as  follows:  State  t.  StoU,  17  WaU.  431, 
21  li.  654,  holding  general  law  did  net  repeal  aectton  of  bank  cbarter 
as  to  recelTability  of  bank  notes  for  taxes;  Bed  Bock  v.  Henry, 
106  U.  S.  601,  27  L.  253,  1  S.  Gt.  438,  holding  two  statutes  relating 
to  county  aid  to  railroads  not  repugnant,  and  one  not  Intended  as 
substitute  for  the  other;  FesseU  t.  Gregg;  118  IT.  &  660,  28  L.  097, 
5  S.  Gt  637,  h<ddlng  section  8  of  act  <tf  March  28,  1804,  not  r^>ealed 
by  subsequent  acts  relating  to  Virginia  military  district;  Smith- 
meyer  t.  United  States,  147  U.  S.  858,  37  L.  200,  13  S.  Ot  326,  hold- 
ing general  Jurisdiction  of  Ck>urt  of  Claims  and  additional  method 
of  adjustment  provided  by  act  of  1888  could  stand  together;  Frost 
V.  Welne.  157  XT.  8.  98,  39  L.  619,  15  8.  Ct  537,  holding  two  statutes 
rriaUng  to  entry  on  public  lands  reccmdlable;  Qowen  v.  Harley,  56 
Fed.  979,  12  U.  S.  App.  574,  holding  special  act  conferring  Jurisdic- 
tion on  Olrcult  Oourts  not  repealed  by  acts  extending  same  to  other 
Federal  courts;  In  re  Bace  Horse,  70  Fed.  611,  holding  act  admit- 
ting Wyoming  did  not,  by  ImpUeation,  abrogate  treaty  provltfoas 
with  Indians;  Bemardin  v«  Worthall,  77  Fed*  852,  holing  statute 
giving  appeal  In  patent  cases  to  court  of  District  of  Oolumbia  did 
not  repeal  act  conferring  Jurisdiction  on  Oircuit  Ck>urt  in  inter- 
ference cases;  Tinsley  v.  Cralge,  54  Ark.  352,  16  S.  W.  570,  holding 
later  statute,  regarding  landlord's  liens,  repealed  former  acta  only 
to  extent  of  repugnancy;  New  Orleans,  etc.,  B.  B.  Go,  v.  New  Or- 
leans, 84  La.  Ann.  441,  holding  general  law  did  not  extend  franchise 
of  railroad  as  granted  by  special  charter;  Appeal  Tax  Oourt  v. 
W<e8tem  Md.  B.  B.  Co.,  50  Md.  297,  holding  two  statutes  providing 
for  assessments  of  railroad  property  In  harmony;  Gki^ton  v.  Mer- 
riam,  83  HUm.  284>  22  N.  W.  621,  as  to  two  statutes  relating  to  tax 
sales  and  notice  to  redeem;  Go-operatlye,  etc.,  Assn.  v.  Fawlck,. 
11  8.  Dak.  694,  79  N.  W.  848,  reconciling  two  statutes  relating  to 
f^iiifffig  and  loan  Moodations;  Hogan  v.  Oalgon,  tw  Gratt  7lO, 
holding  prior  act  relating  to  commisslonera  of  revenue,  etc.,  not' 
repealed  by  act  relating  to  sale  of  wine,  etc;  Fulkerson  v.  Bristol, 
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95  Ya.  6»  27  &  B.  817,  holding  law  exempting  cettafn  IkmOs  not 
npealed  hr  act  i»OTidlnf  for  better  asBesament  off  peraonal  iirop* 
erty,  etc.;  Marinette,  etc,  B.  B.  Co.  v.  Tomabawk,  98  Wis.  86,  71 
K.  W.  91,  boWng  tiiat  there  was  no  repugnancy  between  psneral 
law  and  eity  duuter.  Olted  approylngiy,  wttbont  api^ylng  rtie,  In 
Westfleid  Boroof^  t.  Tioga  Go.«  100  Pa.  8t  160^  24  AfL  708, 
holding  prior  road  laws  repealed  by  genend  aet  eorerlng  snbjeet 

IMsttngnldied  In  dlasoitlng  ofrtnlon  In  Stryker  y.  Board  of 
Gommra.,  77  Fed.  682,  majority  conatmlng  two  atttntes  rejecting 
coUectlon  of  Judgments  against  eonntles  so  as  to  give  effect  to  botiL 

Xntemal  zwennek— Prorlskms  of  act  of  1887,  Itattlng  time  to 
twenty  days  for  commencing  action  to  enfMce  forfMtnres,  baa  ap- 
pBcatloD  only  to  lnf<Hrmation  f onnded  npon  neglect  and  refosal*  and 
not  to  afflrmatlYe  fhindnlent  acts,  p.  668. 

U  Wan.  68^-672,  20  L.  29,  COOK  t.  BUBNLaT. 

PabBo  lands.— Title  derived  from  empresario  grant  to  colonists 
in  Texas,  nphdd,  p.  667. 

*  Pleading.— Plea  in  abatement  will  be  stricken  from  record  if  pot 
in  after  defendants  have  pleaded  to  merits,  p.  668. 

Pleading.— Plea  in  abatement  of  fcmner  suit  wHl  be  OTormled, 
where  parties  are  not  the  same,  p.  668. 

Cited  and  mle  approved  and  followed  in  Converse  v.  Michigan 
Dairy  Co.,  46  Fed.  20,  holding  salt  by  anoth^  plaintiff  in  State 
court  no  bar;  State  v.  Boyce,  72  Md.  142,  20  Am.  St  Bep.  460,  19 
AtL  866,  7  L.  B.  A.  272,  holding  suit  against  one  of  two  Joint  tort- 
feasors no  bar  to  suit  against  the  other.  Cited*  arguendo^  in  An- 
drews V.  Smith,  19  Blatchf.  102,  6  Fed.  886. 

Deposition^  vdthout  certiflcate  of  magistrate  that  he  reduced  testi- 
mony to  writing  himself,  or  ttiat  it  was  done  by  witness  in  his 
presence,  is  without  merit,  p.  688. 

Bule  approved  and  applied  in  MoQer  v.  United  States,  67  Fed. 
406,  18  U.  8.  App.  472,  holding  deposition  taken  down  by  stenog- 
rapher, and  not  reduced  to  writing  in  presence  of  witness,  inadmis- 
sible. Cited  with  approval  in  United  States  v.  Julian,  162  U.  S. 
826,  40  L.  986,  16  8.  Ct  801,  holding  commissioner  entitled  to  fee 
for  certifying  deposition;  In  re  Thomas,  86  Fed.  823,  holding  irrego- 
laritiea  in  taking  of  deposition  waived  by  appearance  and  cross- 
examination  of  opposing  counsd. 

Distinguished  In  Bird  v.  Halsy,  87  Fed.  877,  holding  role  did  not 
apply  to  diqiKwltion  taken  in  foreign  country. 


.—  Question  of  contimsana  pssseasloa  la  a 
lalzed  Queatton  of  law  and  faet»  p.  889. 
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AnmX  Asd  /fi«s«v-*SiMiBptf<K|i|i  to  nf^J^sfi^  m  nott^ivi  to  podft^^oe 
trial  and  tor  dtaoge  #t  YjWiw*  aire  a^  a¥iriial>le  op  writ  c€  erroiv 
p.  672. 

OltBd  and  followed  In  Texa«»  etc^  B.  B.  Olt.  ▼.  Wt8f9tK  60  PecL  810, 
2  U«  a  Aw>'  21S»  bcrtdips  eeottniianee  of  oanee  in  Ciroidt  Ooiict  a 
matter  of  discretion  with  cowrt;  Baker  t.  Texarkana  Nat  Bank,  74 
Fed.  601,  41  U.  S.  App.  186,  holding  refusal  of  application  for  con- 
tinuance by  interrener  not  reviewable  on  aspeaL 

Miscellaneons.—  CSited  in  suit  between  same  parties*  Oook  t.  Bum- 
ley,  45  Tex.  114. 

U  WalL  672-677,  20  L.  84,  COOK  ▼.  BUBNLBY. 

Appeal  and  ecror.*-  It  is  duty  of  lower  eoort  to  execnte  Tnafldata 
of  appellate  court,  and  wcU  of  em»  or  aiHDeal  lies  to  correct  orror 
in  ezecnting  mandate  of  Snpreme  Gonrt,  and  to  canee  it  to  be  pnq^ 
erly  executed,  p.  674. 

Appeal  and  error.— Application  to  supply  lost  writ  or  pleading, 
accompanied  by  proof  of  loss,  is  addressed  to  discretion  of  court, 
and  its  dedsfoQ  cannot  be  re-examined  by  Supreme  Ck>urt  upon 
error,  p.  676. 

Cited  and  rule  approved  and  applied  In  Wells  v.  McGregor,  18 
WalL  189,  20  Lb  639,  holding  Judgment  on  motion  to  set  aside  sher- 
iff's return  not  reviewable;  Crumpton  v.  United  States,  138  U.  S. 
365,  84  L.  960,  11  8.  Ot  857,  holding  question  whether  trial  should 
be  delayed  for  production  of  witnesses  not  reviewable. 

Evidence.— Secondary  evidence  of  loet  record  or  of  any  instru- 
ment is  admissible  after  iHroof  of  loss,  p.  676. 

Appeal  and  eirror.— First  writ  of  error  brings  up  whole  record, 
whether  there  is  bill  of  exceptions  or  not;  second  writ  brings  up 
nothing  for  revision  except  proceedings  subsequent  to  mandate, 
p.  677. 

Cited  and  rule  affirmed  in  Texas,  etc.,  B.  B.  Oo.  v.  Anderson,  148 
U.  &  242,  37  L.  719,  18  &  Ct  845,  holding  second  writ  could  not  be 
maintained  where  action  of  lower  court  conformed  to  mandate,  and 
there  were  no  other  proceedings;  Seeligson  v.  Transportation  Co., 
70  ToL  201,  7  8.  W.  709,  holding  mandate  of  Supreme  Court  suffi* 
dent  evidence  of  refusal  d  Federal  coort  to  assume  jurisdictibn 
of 


U  WaU.  678-681,  20  L.  82,  WHITBLBY  v.  KIBBY. 

Patents  for  harvesters  of  Piatt  and  Churchill  have  no  bearing 
upon  invention  of  plaintiff,  as  his  peculiar  device  is  not  found  in 
^ther  of  their  patents,  p.  6711. 
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Aitoite.*-  A  BMirtilne  tmtau!iiig  erery  inlMitaBtta]  etenieat  tound 
In  constroetlon  and  amngement  6f  a  patented  fnachlne  la  an  in- 
fringement, p.  680. 

Apinroved  la  KMj  ▼.  Dodge,  tte^  Mfig.  Oo^  10  natchf .  818«  F.  O. 
7,888,  holding.  In  tfala  oaae^  that  defendant  had  not  Infringed  npon 
aame  patent  InrolTed  In  principal  eaaa. 


11  WalL  682,  aee  90  U  S87,  LSGAIrTBMDBB  OASBa 

!Pender.— Act  of  Oongrees  known  aa  the  legal-tender  act  ia  eon- 
etltntional  aa  to  contracta  made  before  Ita  pasaage^  and  Talld  aa 
applicable  to  tranaactlona  alnce  ita  paaaage,  p.  682. 

Olted  aa  authority  in  Wiley,  Banks  &  Co.  t.  Bwing,  47  Ala.  427, 
h6ldlng  tender  of  United  Statea  treaanry  notea  solllclent;  Lang  v. 
WatKfl,  47  Ala.  686,  holding  note  payable  In  legal-tender  fnnde; 
Richmond  t.  Dnbnqne,  etc,  B.  B.  Oo.,  88  Iowa,  606,  604,  holding 
plalntifTa  Judgment  conld  be  paid  in  currency;  Barringer  y.  Fisher, 
45  Miss.  202,  holding  treasury  notes  receivable  in  payment  on  con- 
tract made  September  11,  1858.  Cited  approvingly  in  In  re  Wyllie, 
2  Hughes,  453,  F.  C.  18,112.  Cited  In  dissenting  opinion  to  same 
case,  Legal-Tender  Cases,  12  Wall.  611;  also  in  dissenting  opinion 
in  Slnking-Fnnd  Cases,  00  U.  S.  747,  25  L.  511,  majority  holding 
act  of  1878,  to  aid  Padlle  rallroada  and  to  eatabUah  ainking  fund, 
not  unconstltntlonaL 
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dent  issaed  on  the  first  day  of  July  in  the 
preoedinff  year.  Such  property,  so  received 
or  coUeeted,  may  be  appropriated  to  public  use 
on  due  appraisement  and  certificate  tnereof,  or 
may  be  forwarded  for  sale  within  the  loyal 
states  as  the  public  interest  may  reauire;  and 
the  further  provision  is  that  all  sales  of  the 
property  shall  be  at  auction  to  the  highest  bid- 
der, and  that  the  proceeds  thereof  shall  be  paid 
into  the  Treasury.      12  Stat,  at  L.  820. 

Officers  or  privates  in  the  army,  and  officers, 
sailors,  or  marines  in  the  navy,  are  required  by 
the  6th  section  of  the  act  to  tym  over  to  an 
agent  appointed  under  that  act,  all  property 
taken  or  received  from  persons  in  such  insur- 
rectionary districts,  or  which  they  have  under 
their  control;  and  the  same  section  also  pro- 
vides that  the  agent  receiving  sud^  proper^ 
shall  give  n  receipt  for  the  same  to  the  person 
from  whom  it  was  received.    12  Stat,  at  L.  821. 

Two  steamboats,  to  wit,  the  Laurel  Hill  and 
the  Iberville,  were  captured  by  our  military 
133*]  and  naval  forces  at  New  Orleans,  *in 
the  month  of  May,  1862,  shortly  after  our  mili- 
tary occupation  of  the  city  became  complete. 
Carefully  examined,  the  proofs  show  that  tht^ 
Laurel  Hill  was  captured  on  the  8th  of  May  of 
that  year,  in  Bayou  Jacquot,  a  small  bayou  con- 
nected with  Bayou  Plaquemines,  situated  in 
the  parish  of  Iberville,  on  the  right  bank  of  the 
river  Mississiopi,  one  hundred  miles  above  the 
city  of  New  6rleans,  and  at  that  time  within 
the  military  lines  of  the  Confederate  army. 
Our  military  occupation  of  the  city  became 
complete  on  the  6tn  of  May  of  that  year,  and 
the  proofs  show  the  Iberville  was  captured  on 
the  22d  of  the  same  month  while  lying  at 
Greenville,  which  is  situated  on  the  left  bank 
•f  the  river,  four  and  a  half  miles  above  the 
city,  but  below  cam^  Parapet,  and  was  at  that 
time  within  our  militarjr  lines. 

Captured  under  the  circumstances  explained, 
the  two  steamboats  remained  in  the  custody  or 
subject  to  the  control  of  our  military  authori- 
ties until  the  21st  day  of  December,  1865,  when 
the  proper  officer  in  charge  of  the  same  turned 
the  ca^ured  steamers  over  to  the  respondent* 
B.  F.  Flanders,  as  the  agent  of  the  Treasury 
Department  appointed  under  the  1st  section  of 
the  before-mentioned  act  of  Congress.  Pur- 
suant to  authority  conferred  by  the  2d  section 
of  the  act,  the  respondent,  Flajiders,  employed 
the  other  respondent  as  an  auctioneer  to  sell 
the  steamboats,  and  the  latter,  by  virtue  of  his 
employment,  advertised  the  same  for  sale  at 
public  auction. 

Based  on  these  facts  the  complainants  and 
appellants,  on  the  9th  of  January,  1866,  filed 
their  bill  of  complaint  in  the  circuit  court  of 
the  United  States,  and  alleged  that  they  were 
the  lawful  owners  of  the  respective  steamboats ; 
that  the  respondents  had  no  right,  interest^  or 
claim  in  the  same,  and  that  a  sale  of  the  same 
as  proposed  would  be  a  violation  of  their  rights 
as  sucn  owners.  They  brought  the  suit  to  pre- 
vent the  sale  of  the  steamboats  as  proposea  in 
the  advertisement,  and  they  accordingly  prayed 
for  an  injunction  to  that  effect,  and  they  also 
prayed  for  a  writ  of  sequestration,  to  be  di- 
rected to  the  marshal,  commanding  him  to  take 
the  steamboats  into  his  possession  and  to  safely 
134*]  keep  the  same  *until  the  further  order 
of  the  court.  Accompanying  the  bill  of  com- 
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plainant  v^as  an  affidavit  of  merits,  and  the 
record  shows  that  both  writs  were  granted  as 
prayed,  the  complainants  giving  bona  to  the  re- 
spondents to  pa^  all  such  damages  as  should 
be  adjudged  against  them  if  the  prooesses  were 
wrongly  obtained. 

Service  having  been  made  the  respondent, 
Flanders,  appeared  and  filed  an  answer.  He 
all^B^ed  tiiat  the  steamers  were  captured  by  our 
military  and  naval  forces,  as  before  eiq>lained, 
and  that  he  held  the  same  as  special  asent  of 
the  Treasury  Department.  Brides  pleading 
to  the  merits  as  aforesaid,  he  denied  the  juris- 
diction of  the  oourt>  and  also  prayed  that  the 
injunction  might  be  dissolved  and  that  the  bill 
of  complaint  might  be  dismissed.  Testimony 
was  taken  but  further  reference  to  it  is  un- 
necessary, as  all  the  facts  proved  whidi  are 
material  in  this  investigation  have  already 
been  stated.  None  of  the  other  proceedings  in 
the  suit  are  of  any  importance  m  the  present 
state  of  the  controversy,  except  the  final  decree, 
which  was  to  the  effect  as  follows:  (1)  That 
the  injunction  in  respect  to  the  steamer  Iber- 
ville be  made  perpetual,  and  that  the  steamer 
be  restored  to  the  complainants;  (2)  that  the 
orders  granting  the  writs  of  injunction  and  se- 
questration in  respect  to  the  steamer  Laurel 
mil  be  set  aside,  with  costs,  and  that  the 
steamer  be  restored  to  the  respondent,  Flan- 
ders, as  the  special  agent  of  the  Treasury  De- 
partment. 

Probably  the  decision  in  the  matter  of  the 
steamer  Iberville  was  placed  upon  the  groond 
that  the  steamer  was  captured  within  our  mili- 
tary lines  subsequent  to  the  jhiblication  of  the 
proclamation  issued  by  the  commanding  gen- 
eral at  the  headquarters  of  the  army,  announc- 
ing that  "all  the  rights  of  property,  of  what^ 
ever  kind,  will  be  held  inviolate,  subject  only 
to  the  laws  of  the  United  States."  The  Venice^ 
2  Wall.  276,  17  L.  ed.  867;  The  OiroasHam^  t 
Wall.  160,  17  L.  ed.  799. 

Much  difficulty,  to  say  the  least,  would  have 
arisen  in  sustaining  that  part  of  the  decree  if 
the  respondents  had  appealed  *to  this  [*1S5 
court,  as  the  presiding  justice  held  that  1^  cir- 
cuit court  had  no  jurisdiction  of  the  ease,  but 
inasmuch  as  that  part  of  the  decree  was  in  fa- 
vor of  the  appellants,  and  the  respondents  did 
not  appeal,  the  error,  if  it  be  one,  cannot  be 
corrected.  Correction  of  the  error  ia  not 
sought  by  the  appellants,  and  it  is  well  settled 
law  that  no  one  but  an  appellant  can  be  heard 
in  an  appellate  court  for  the  reversal  of  a  de> 
cree  rendered  in  the  subordinate  court.  Mc- 
Donough  v.  The  Mary  Ford,  3  Dall.  198.  Ap- 
pellees may  be  heard  in  support  of  the  decree, 
but  not  for  reversal,  as  it  is  the  privilege  of 
both  parties  to  appeal  if  thev  see  fit  to  oom^ 
with  the  conditions  prescribed  hv  law.  1%$ 
Wm,  Bagalcy,  6  Wall.  412,  18  L.  ed.  591 ;  CUt- 
tenden  v.  Brewster,  2  Wall.  196,  17  L.  ed.  841 ; 
Harrison  v.  yiwon^  9  Pet.  484;  Straiton  v.  Jar- 
via,  8  Pet.  4;  Buckingham  t.  MoLean^  IS  How. 
160;  Canter  v.  Amer,  Ins.  Co,  3  Pet.  818. 

Captured  as  the  steamer  Laurel  Hill  was. 
within  the  military  lines  of  the  Confederate 
army,  the  proclamation  of  our  commanding 
general,  before  referred  to,  afforded  no  sup- 
port to  that  part  of  the  claim  of  the  complaia- 
ants,  but  the  presiding  justice  being  of  the 
opinion  that  the  circuit  court  had  no  juriadie- 
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which  the  circuit  Court  could  entertain  jnriii- 
diction  of  the  eaee,  in  virtue  of  the  aubject- 

Tlie  circuit  court  could  not  entertain  juris- 
diction of  the  cause  bb  a,  case  in  admiralty. 

Gov.  of  Go.  V.  Madraso,  1  Pet.  llOj  The 
Bollen,  I  Mas.  431. 

The  case  was  plainljr  not  one  for  the  inter- 
position  of  a   court   of   equity  bj   injunction. 

Watson  V.  Sutherland,  5  Wall.  79,  IS  L.  ed. 
5g2. 

There  waa  a  plain  and  adequate  renecly  at 
law  for  any  injury  which  the  plaintiff  might 
Buffer  by  the  seizure  and  sale  of  its  vessel ;  and 
there  was  no  occaaiou  whatever  for  the  inter- 
ference of  a  court  of  equity. 

No  injunction  could  lie  against  the  defend- 
ant, Flanders,  as  a  public  oMcer,  acting  in  the 
line  of  the  duty  and  authority  conferred  upon 
him  by  the  captured  property  acts. 

Freiciii  V.  Lewis,  i  Myl.  4  Or.  255;  Ad.  Eq., 
212. 

The  action  of  this  court  in  the  case  of  Elgee 
V.  Lovell,  decided  by  a.  divided  court,  December 
term.  lSti7,  wan  practically  an  affirmance  of 
tbe  doctrine  of  the  eselUHive  jurisdiction  of  th« 
court  of  claims  in  this  class  of  cases. 

The  court  below  endeavored  to  determine  tiia 
validity  of  the  original  capture  of  the  veeaeL 
It  held,  in  effect,  that  a  vcbbcI  captured  May 
8,  1862,  was  rightfully  captured;  while  one 
captured  May  22,  1802,  was  wrongfully  cap- 
tured by  the  military. 

Whether  the  court  was  right  in  taking  cog- 
nizance of  that  question  or  not,  the  conclusion 
in  the  first  ease  was  clearly  right,  under  the 
decision  of  this  court  in  the  case  of  The  Venice, 
2  Wall.  273,  17  L.  ed.  8GG. 

This  court  should  reverse  the  judgment  and 
remand  the  case,  with  directions  to  enter  n 
judgment  dismissing  the  case  for  want  of  juris- 
diction. Harney  v.  Baltimore,  6  Wall.  289,  18 
i.  ed.  828. 

Mr  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Authority  waa  conferred  upon  the  Secretary 
of  thp  TrcBsuiy,  by  the  act  of  the  I2th  of 
March,  1M3,  to  appoint  special  agente  to  re- 
ceive and  collect  abandoned  or  captured  prop- 
erty- in  any  state  or  territory  designated  as  in 
insurrection  by  the  proclamation  of  the  Presi- 
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dent  issaed  on  the  first  day  of  July  in  the 
preceding  year.  Such  property,  so  received 
or  collected,  may  be  appropriated  to  public  use 
on  due  appraisement  and  certificate  tnereof,  or 
may  be  forwarded  for  sale  within  the  loyal 
states  as  the  public  interest  may  reauire;  and 
the  further  provision  is  that  ail  sales  of  the 
property  shall  be  at  auction  to  the  highest  bid- 
der, and  that  the  proceeds  thereof  shall  be  paid 
into  the  Treasury.     12  Stat,  at  L.  820. 

Officers  or  privates  in  the  army,  and  officers, 
sailors,  or  marines  in  the  navy,  are  required  by 
the  6th  section  of  the  act  to  tym  over  to  an 
agent  appointed  imder  that  ac^  all  property 
taken  or  received  from  persons  in  such  insur- 
rectionary districts,  or  which  they  have  under 
their  control;  and  the  same  section  also  pro- 
vides that  the  agent  receiving  such  property 
shall  give  a  receipt  for  the  same  to  the  person 
from  whom  it  was  received.    12  Stat,  at  L.  821. 

Two  steamboats,  to  wit,  the  Laurel  Hill  and 
the  Iberville,  were  captured  by  our  military 
133*]  and  naval  forces  at  New  Orleans,  *in 
the  month  of  May,  1862,  shortly  after  our  mili- 
tary occupation  of  the  city  became  complete. 
Carefully  examined,  the  proofs  show  that  the 
Laurel  Hill  was  captured  on  the  8th  of  May  of 
that  year,  in  Bayou  Jacquot,  a  small  bayou  con- 
nected with  Bayou  Plaquemines,  situated  in 
the  parish  of  Iberville,  on  the  right  bank  of  the 
river  Mississippi,  one  hundred  miles  above  the 
city  of  New  6rleans,  and  at  that  time  within 
the  military  lines  of  the  Confederate  army. 
Our  military  occupation  of  the  city  became 
complete  on  the  6tn  of  Mav  of  that  year,  and 
the  proofs  show  the  Iberville  was  captured  on 
the  22d  of  the  same  month  while  lying  at 
Greenville,  which  is  situated  on  the  left  bank 
•f  the  river,  four  and  a  half  miles  above  the 
city,  but  below  cam^  Parapet,  and  was  at  that 
time  within  our  militarjr  lines. 

Captured  under  the  circumstances  explained, 
the  two  steamboats  remained  in  the  custody  or 
subject  to  the  control  of  our  military  authori- 
ties until  the  21st  day  of  December,  1865,  when 
the  proper  officer  in  charge  of  the  same  turned 
the  captured  steamers  over  to  the  respondents 
B.  F.  Flanders,  as  the  aeent  of  the  Treasury 
Department  appointed  imder  the  1st  section  of 
the  before-mentioned  act  of  Congress.  Pur- 
suant to  authority  conferred  by  the  2d  section 
of  the  act,  the  respondent,  Flajiders,  employed 
the  other  respondent  as  an  auctioneer  to  sell 
the  steamboats,  and  the  latter,  by  virtue  of  his 
employment,  advertised  the  same  for  sale  at 
public  auction. 

Based  on  these  facts  the  complainants  and 
appellants,  on  the  9th  of  January,  1866,  filed 
their  bill  of  complaint  in  the  circuit  court  of 
the  United  States,  and  alleged  that  they  were 
the  lawful  owners  of  the  respective  steamboats ; 
that  the  respondents  had  no  right,  interest,  or 
claim  in  the  same,  and  that  a  sale  of  the  same 
ms  proposed  would  be  a  violation  of  their  rights 
as  such  owners.  They  brought  the  suit  to  pre- 
vent the  sale  of  the  steamboats  as  proposea  in 
the  advertisement,  and  they  accordingly  prayed 
for  an  injunction  to  that  effect,  and  they  also 
prayed  for  a  writ  of  sequestration,  to  be  di- 
rected to  the  marshal,  commanding  him  to  take 
the  steamboats  into  his  possession  and  to  safely 
134*]  keep  the  same  *until  the  further  order 
of  the  court.  Accompanying  the  bill  of  com- 
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plainant  was  an  affidavit  of  merits,  and  the 
record  shows  that  both  writs  were  granted  as 
prayed,  the  complainants  giving  bond  to  the  re- 
spondents to  pav  all  such  damages  as  should 
M  adjudged  against  them  if  the  processes  were 
wrongly  obtained. 

Service  having  been  made  the  respondent, 
Flanders,  appeared  and  filed  an  answer.  He 
all^B^ed  that  the  steamers  were  captured  by  our 
military  and  naval  forces,  as  before  explained, 
and  that  he  held  the  same  as  special  affent  of 
the  Treasury  Department.  Besides  pleading 
to  the  merits  as  aforesaid,  he  denied  the  juris- 
diction of  the  court,  and  also  prayed  that  the 
injunction  might  be  dissolved  and  that  the  bill 
of  complaint  mieht  be  dismissed.  Testimony 
was  taken  but  further  reference  to  it  is  im- 
necessary,  as  all  the  facts  proved  which  are 
material  in  this  investigation  have  already 
been  stated.  None  of  the  other  proceedings  in 
the  suit  are  of  any  importance  m  the  present 
state  of  the  ccmtroversy,  except  the  final  decree, 
which  was  to  the  effect  as  follows :  ( 1 )  That 
the  injunction  in  respect  to  the  steamer  Iber- 
ville be  made  perpetual,  and  that  the  steamer 
be  restored  to  the  complainants;  (2)  that  the 
orders  granting  the  writs  of  injunction  and  se- 
questration in  respect  to  the  steamer  Laurel 
Hill  be  set  aside,  with  costs,  and  that  the 
steamer  be  restored  to  the  respondent,  Flan- 
ders, as  the  special  agent  of  the  Treasury  De- 
partment. 

Probably  the  decision  in  the  matter  of  the 
steamer  Iberville  was  placed  upon  the  ground 
that  the  steamer  was  captured  within  our  mili- 
tary lines  subsequent  to  the  jjtiblication  of  the 
proclamation  issued  by  the  commanding  gen- 
eral at  the  headquarters  of  the  army,  announc- 
ing that  "all  the  rights  of  property,  of  what- 
ever kind,  will  be  held  inviolate,  subject  only 
to  the  laws  of  the  United  States."  The  Venice, 
2  Wall.  276,  17  L.  ed.  867 ;  The  Oiroaasian,  2 
Wall.  160,  17  L.  ed.  799. 

Much  difficulty,  to  say  the  least,  would  have 
arisen  in  sustaining  that  part  of  the  decree  if 
the  respondents  had  appealed  *to  this  [*135 
court,  as  the  presiding  justice  held  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  case,  but 
inasmuch  as  that  part  of  the  decree  was  in  fa- 
vor of  the  appellants,  and  the  respondents  did 
not  appeal,  the  error,  if  it  be  one,  cannot  be 
corrected.  Correction  of  the  error  is  not 
sought  by  the  appellants,  and  it  is  well  settled 
law  that  no  one  but  an  appellant  can  be  heard 
in  an  appellate  court  for  tne  reversal  of  a  de- 
cree rendered  in  the  subordinate  court.  Mc- 
Donough  v.  The  Mary  Ford,  3  Dall.  198.    Ap- 

Sellees  may  be  heard  in  support  of  the  decree, 
ut  not  for  reversal,  as  it  is  the  privilege  of 
both  parties  to  appeal  if  they  see  fit  to  coo^J 
with  the  conditions  prescribed  by  law.  The 
Wm,  Bagaley,  5  Wall.  412,  18  L.  ed.  691 ;  Chit- 
tenden V.  Brewster,  2  Wall.  196,  17  L.  ed.  841 ; 
Harrison  v.  ^wton,  9  Pet.  484 ;  Stratton  v.  Jar- 
vis,  8  Pet.  4;  Buckingham  t.  McLean,  13  How. 
160;  Canter  v.  Amer,  Ins,  Co.  3  Pet.  818. 

Captured  as  the  steamer  Laurel  Hill  was, 
within  the  military  lines  of  the  Ck)nfederate 
army,  the  proclamation  of  our  commanding 
general,  before  referred  to,  afforded  no  sup- 
port to  that  part  of  the  claim  of  the  complain- 
ants, but  the  presiding  justice  being  of  the 
opinion  that  the  circuit  court  had  no  jurisdic- 
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tion  of  the  case,  did  not  examine  the  merits  of 
the  controversy.  Both  parties,  as  appears  on 
the  face  of  the  pleadings,  are  citizens  of  the 
same  state,  and  upon  that  ground  this  court  is 
of  the  opinion  that  the  hill  of  complaint  was 
properly  dismissed  for  want  of  jurisdiction. 
1  Stat,  at  L.  78;  Sullivan  v.  Fulton  8.  Boat  Co, 
6  Wheat.  450;  Piquignot  y.  Penn,  R,  16  How. 
104;  HomthaU  v.  Keary,  9  Wall.  660,  19  L.  ed. 
560. 

Where  the  circuit  court  is  without  jurisdic- 
tion, it  is  in  general  irregular  to  make  any  order 
in  the  cause  except  to  dismiss  the  suit;  but  that 
rule  does  not  applv  to  the  action  of  the  court 
in  setting  aside  such  orders  as  had  been  improp- 
erly made  before  the  want  of  jurisdiction  was 
discovered.  Prior  to  that  the  court,  on  motion 
of  the  complainants,  had  granted  an  injunction 
and  issued  a  writ  of  sequestration,  on  which 
latter  writ  the  marshal  had  taken  possession  of 
the  steamer  and  held  it  subject  to  the  order  of 
the  court-  Evidently  those  writs  were  improv- 
136*]  idently  issued,  and  the  *court  having 
come  to  that  conclusion  set  them  aside  and 
ordered  the  steamer  restored  to  the  custody  in 
which  it  was  when  the  writ  of  sequestration 
was  served. 

Decree  affirmed. 


JOHN  MARTIN  et  al.  Claimants  of  the  Bark 
Maria  Martin,  her  Boats,  etc.,  Appta., 

V. 

THE  NORTHERN  TRANSPORTATION  COM- 
PANY OF  OHIO  et  al. 

<8ce  8.  C  "The  Maria  Martin"  12  Wall.  81-47.) 

Only  party  appealing  may  assign  error — negli- 
gence in  collision. 

Where  each  party  appeals,  each  may  assign  error ; 
bat  where  only  one  party  appeals,  the  other  Is 
bound  by  the  decree  in  the  court  below,  and  he  can- 
not assign  error  In  the  appellate  court. 

Where  the  decree  of  the  court  below,  In  a  case  of 
collision,  found  that  both  vessels  were  in  faalt,  the 
one  not  appealing  to  this  court  canpot  deny  that 
she  was  in  fault. 

Errors  committed  bv  one  of  two  vessels,  ap- 
proaching each  other  from  opposite  directions,  do 
not  excuse  the  other  from  adopting  every  proper 
precaatlon  required  by  the  special  circumstances  of 
the  caae  to  prevent  a  collision. 

[No.  76.] 

Argued  Jan.  16,  17,  18,  1871.    Decided  Feb.  6, 

1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 
The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Wisconsin  by  the  appellees,  to  recover  damages 
for  a  collision. 

A  decree  having  been  entered  by  that  court 
dismissinff  the  lil^l,  the  libellants  took  an  ap- 
peal to  the  circuit  court,  which  reversed  the 

NOTC— -CoaMoA/  rights  of  steam  and  sailing  ves- 
sels with  reference  to  each  other,  and  in  passing 
«md  meeting — see  notes,  18  L.  ed.  U.  S.  537;  25 
Lu  ed.  U.  8.  168;  28  C.  C  A.  532;  29  C.  c!  A. 
S68. 

RfUee  for  avoiding  collision:  steamvr  meeting 
steamer — see  notes,  14  L.  ed.  U.  8.  68;  85  L.  ed. 
U.  8.  453 :  30  C.  C.  A.  630. 

Measmre  of  damages  in  case  of  collision — see  note 

11  L.  ed.  U.  8.  35. 
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said  decree  and  apportioned  the  said  damages 
between  the  parties. 

Whereupon  the  claimants  of  The  Maria  Mar- 
tin took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Oeorse  B.  Hibbard  and  V.  J, 
Emmons,  for  appellants: 

That  the  baiik  was  in  no  sense  liable  for  the 
acts  or  omissions  of  the  tug  is  now  settled  be- 
yond all  possible  question^ 

The  Quickstep,  9  Wall.  665,  670,  671, 19  L.  ed. 
767-769;  Sturgis  v.  Boyer,  24  How.  110,  122, 
123,  16  L.  ed.  691,  594,  695;  The  Express,  1 
Blatchf.  365;  The  James  Oray  v.  The  John 
Fisher,  21  How.  184,  191-194,  16  L.  ed.  106- 
110;  The  Hector,  4  Blatchf.  199;  Sproul  v. 
Hemmingway,  14  Pick.  1. 

No  fault  upon  the  part  of  the  tug  is  charged 
in  the  libel,  and  none  can  be  claimed  here. 

McKinlay  v.  Jfofris^,  21  How.  343,  16  L.  ed. 
100. 

The  consequence  is,  as  a  matter  of  fact  (as  the 
propeller  claims  that  the  bark  did  not  sheer 
until  the  propeller  was  abreast  of  the  tug^  and 
when  botn  propeller  and  bark  at  combined 
speed  had  only  the  length  of  the  tow-line — 
aoout  250  feet  to  run ;  and  the  propeller  claims 
this  for  the  reason  that,  if  the  bank  had  sheered 
before,  the  propeller  should  sooner  have  run  off 
in  her  clear  lialf  mile  of  diannel  toward  the 
Canada  shore)  that  it  is  an  impossibility  for  the 
bank  to  be  in  any  fault,  even  if  she  md  sheer 
when  either  the  tug  (for  whose  fault  the  bark 
was  not  liable)  or  the  propeller  had  really 
brought  bark  and  propeller  within  about  250 
feet  m  space,  and  say  thirteen  seconds  in  time, 
of  each  other;  for  the  combined  speed  of  the 
vessels  past  the  land  was  about  twehre  miles  an 
hour,  and  the  two  would  run  the  250  feet  in 
about  thirteen  seconds.  It  was  impossible  for 
the  bark  to  commit  any  other  fault  than  sheer, 
within  that  thirteen  seconds,  and  in  running  at 
most  125  feet;  for  down  to  that  time  she  had 
followed  the  tug,  and  had  no  other  duty  to  per- 
form. 

In  the  opinion  of  the  circuit  court,  it  appears, 
or  is  found  and  decided: 

1.  That  the  propeller  did  not  change  her 
course  soon  enough,  and  that  she  ran  for  a  dis- 
tance of  over  a  mile  and  a  half,  entering  a 
crowded  river,  where  the  greatest  watchfulness 
was  required,  directly  down  upon  the  tug  and 
bark,  without  change  of  course. 

2.  That  when  she  did  change,  althou|;h  she 
had  a  wide  and  unobstructed  channel  towards 
the  Canada  shore,  she  did  not  change  enough  in 
the  change  she  did  make;  and  that  if  she  had 
changed  even  a  ^oint  further  there  would  have 
been  no  collision.  ''Common  vigilance,''  says 
Judge  Davis,  "required  that  when  they  changed 
the  course  of  the  propeller,  they  should  make  a 
more  decided  change. ' 

3.  That  to  run  eveh  within  100  feet  of  the 
tug,  when  she  could  so  easily  have  gone  further 
to  the  eastward,  was  a  fault  in  the  propeller. 

4.  That  to  enter  Detroit  river,  under  tMe  cir- 
cumstances, required  great  watchfulness  and 
care  on  the  part  of  the  propeller;  that  the  pro- 
peller entered  the  river,  with  all  the  lights  men 
visible  before  her,  substantially  without  any 
care  and  without  even  change  of  course,  until 
the  signal  was  heard  from  the  approaching  tug, 
and  ran  right  down  upon  the  tug  and  tow,  up- 
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on  a  course  on  which  the  propeller  had  been 
running  for  more  than  a  mile  and  ,a  half. 

5.  That  the  propeller  was  in  distinct  fault, 
for  the  reason  tnat  she  ran  into  the  river,  under 
all  the  circumstances,  at  her  usual  speed.  She 
should  have  materially  slackened  her  speed. 

In  The  Cairoll,  8  Wall.  302,  19  L.  ed.  392, 
the  case  was  sufficiently  like  this  to  depend  up- 
on the  same  principles.  In  the  opinion  deliv- 
ered by  Mr.  Justice  Davis,  the  following  lan- 
guage is  employed:  "As  the  steamer  did  not 
keep  out  of  the  way,  and  as  the  collision  did  oc- 
cur, the  steamer  is  prima  facie  liable,  and  can 
only  relieve  herself  by  showing  that  the  accident 
was  inevitable,  or  caused  by  the  culpable  negli- 
gence of  the  schooner.  .  .  .  The  fact  that 
the  vessels  did  collide,  explodes  the  theory  that 
there  was  no  risk  of  collision.  .  .  .  The 
possibility  of  it  is  all  that  is  required  to  charge 
the  steamer,  unless  she  can  establish  that  she 
was  without  fault." 

"I^e  steamer  is,  therefore,  to  blame  for  suf- 
fering this  peril  to  occur ;  for  if  it  be  conceded 
that  the  schooner  was  wrong  in  starboarding 
her  fielm,  this  cannot  aflfect  her  right  to  recover, 
as  she  was  in  other  respects  without  fault,  be- 
cause the  steamer,  having  the  right  of  way,  put 
her  in  this  predicament  and  must  answer  for 
the  consequences." 

"If  there  was  a  fault  on  the  part  of  the 
schooner,  the  steamer  committed  a  far  greater, 
in  suffering  the  vessels  to  get  into  such  danger- 
ous proximity."  There  needs  but  to  add  to  this 
opinion,  citations  of  Bentley  v.  Coynes  4  Wall. 
512,  18  L.  ed.  459;  The  Fairbanks,  9  Wall.  420, 
19  L.  ed.  708 ;  The  Nichols,  7  Wall.  656,  666, 
19  L.  ed.  157,  160. 

The  last  case  states  the  rule  and  holds  that, 
under  such  circumstances,  it  will  not  impair 
the  right  of  a  vessel  to  recover,  although  she 
was  bound  to  keep  her  course,  even  if  she  did 
change  it,  "for  the  reason  that  those  who  put 
the  vessel  in  that  peril,  are  chargeable  with  the 
error,  and  must  answer  for  the  consequences  it 
occasioned;  "holding,  to  employ  the  language  of 
Mr.  Justice  Clifford,  with  respect  to  an  al- 
leged change  of  course,  that  such  an  error,  com- 
mitted in  emergency  and  peril,  which  is  justly 
chargeable  to  the  other  vessel,  is  not  a  fault; 
and  that  "mistakes  continued  in  such  moments 
of  peril  and  excitement,  when  produced  by  the 
mismanagement  of  those  in  charge  of  the  other 
vessel,  are  not  of  a  character  to  relieve"  the 
vessel  bringing  about  such  peril  and  excitement, 
from  full  responsibility. 

See,  also.  The  Genesee  Chief,  12  How.  443; 
The  City  of  Paris,  9  Wall.  634,  638,  19  L.  ed. 
751,  753;  The  Scranton,  5  Blatchf.  400;  The 
Western  Metropolis,  6  Blatchi.  210.     . 

Without  considering  too  much  in  detail  the 
case  as  placed  by  the  findings  in  the  circuit 
court,  it  is  most  respectfully  claimed  that,  by 
absolute  decision  made  in  this  court,  in  repeated 
cases,  since  that  opinion  was  pronounced,  ifc  is 
settled,  aside  from  the  rule  and  precise  point 
last  above  referred  to,  that  this  decree  should  be 
reversed.  And  these  cases  arose  under  circum- 
stances which  settle  the  very  principles  which 
govern  this  case. 

See,  especially,  besides  the  cases  last  above 
died,  The  Alleghany,  9  Wall.  522,  19  L.  ed. 
781;  The  Corsica,  9  Wall.  630,  19  L.  ed.  804; 


The  City  of  Paris,  9  Wall.  634,  19  L.  ec.  751; 
The  Syracuse,  9  Wall  673,  19  L.  ed.  7E3. 

The  propeller,  upon  her  most  imqualified  evi- 
dence, ran  down  from .  about  two  miler  off, 
straight  on  to  the  tug  and  bark,  until  she  was 
within  less  than  a  quarter  of  a  mile. 

After  such  a  fault  as  this  alpne,  it  is  impos- 
sible for  her  to  charge  any  fault  upon  the  bark. 

The  probabilities  are  against  the  supposition 
that  the  bark  sheered.  "That  she  voluntarily 
and  unnecessarily  sheered,"  says  Mr.  Justice 
Swayne,  speaking  of  a  similar  case  in  The  City 
of  Paris,  supra,  °'and  put  herself  in  the  way  of 
the  steamer  as  charged,  is  most  improbable." 

Upon  the  tug,  upon  the  monitor  and  upon 
the  bark,  the  order  "hard  a-port"  was  heard 
again  and  again.  It  is  most  improbable  that 
the  very  competent  wheel  man  of  the  bark, 
even  in  the  exigencies  of  that  moment,  should 
have  disobeyed  that  order,  and  put  the  whc«I 
a-starboard,  and  he  most  positively  swears  that 
he  did  not,  as  the  others  of  the  crew  swear  he 
did  not,  for  they  swear  they  saw  him  put  the 
wheel  a-port. 

But  the  evidence  on  the  part  of  the  propeller 
shows  conclusively  that  the  bark  could  not  have 
sheered.  That  evidence  shows  that  the  propel- 
ler passed  verv  close  to'  the  bark,  much  nearer 
than  one  hundred  feet  off. 

If  the  propeller  passed  so  near,  the  bark 
could  not  have  sheered  to  any  extent.  Had 
she  done  so,  she  would  have  thrown  herself 
across  the  bows  of  the  propeller. 

It  was  physically  impossible  that  the  bark 
should  have  sheered,  and  the  collision  happen 
as  it  did. 

Messrs.  R.  P.  Spalding  and  Dickman,  for 
appellees : 

There  can  be  no  room  for  doubt  that  the 
bark,  for  some  cause,  took  a  wild  sheer  to  the 
eastward  and  out  of  the  line  of  her  course  after 
the  tug,  at  about  the  instant  of  time  when 
the  propeller  passed  the  tug.  If  so,  she  brought 
about  the  collision  and  was  emphatically  in 
fault. 

The  bark  was  in  fault  in  this:  that  she  had 
not  a  special  lookout  stationed  forward,  to 
keep  watch  for  vessels  and  to  give  timely  notice 
of  their  approach. 

In  Sproul  V.  Hemmingway,  14  Pick.  I,  Mr. 
Chief  Justice  Shaw  says:  "On  board  the  ship 
towed  astern  by  means  of  a  cable,  something 
may  and  ought  to  be  done  by  the  master  and 
crew,  in  steering,  keeping  watch,  observing 
and  obeying  orders  and  signs;  and  if  there  be 
any  want  of  care  and  skill  in  the  performance 
of  these  duties,  and  damage  ensue,  the  damage 
is  attributable  to  the  master  and  crew  of  the 
towed  ship,  and  they  and  their  owners  must 
sustain  it." 

See,  also.  The  Express,  Oloott,  258,  1  Blatchf. 
369. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Appeals  under  the  additional  act  "to  amend 
the  j  udicial  system"  are  subject,  to  the  same 
rules,  regulations,  and  restrictions  as  are  pre- 
scribed in  case  of  writs  of  error.  2  Stat,  at 
L.  244.  Both  parties  in  a  civil  action  may  sue 
out  a  writ  of  error,  to  a  final  judgment,  but 
where  one  party  only  exercises  the  right  the 
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other  cannot  assign  error  in  the  appellate  court ; 
and  the  same  right  to  remove  the  cause  from 
the  subordinate  to  the  appellate  court  for  re- 
examination is  secured  to  both  parties  bj  the 
act  of  Congress  allowing' appeals,  instead  of 
writs  of  error,  in  cases  of  equity  or  of  admiralty 
and  maritime  jurisdiction,  or  of  prize  or  no 
prize,  as  provided  in  the  2d  section  of  the  act 
allowing  such  appeals.  1  Stat,  at  L.  84 ;  2  Stat, 
at  L.  244.  Subject  to  the  same  rules  and  regu- 
lations as  in  dase  of  writs  of  error,  both  parties 
may  appeal,  in  an  equity,  admiralty  or  prize 
suit,  from  the  final  decree  of  the  subordinate 
court,  but  the  appeal,  when  entered  in  the  ap- 
pellate court,  is  also  subject  to  the  same  re- 
strictions as  are  prescribed  in  case  of  writs  of 
error.  Where  each  party  appeals,  each  may 
assign  error ;  but  where  only  one  party  appeals, 
the  other  is  bound  by  the  decree  in  the  court  be- 
low, and  he  cannot  assign  error  in  the  appellate 
41*]  •court,  nor  can  he  be  heard  if  the  proceed- 
ings in  the  appeal  are  correct,  except  in  support 
of  the  decree  from  which  the  appeal  of  the  other 
party  is  taken.  The  William  Bagaley,  5  Wall. 
412,  18  L.  ed.  591 ;  The  Quickstep,  9  Wall.  665, 
19  lu  ed.  767 ;  Bush  v.  The  Alonzo,  2  Cliff.  550. 
Apply  that  rule  to  the  present  case  and  it  is 
dear  that  the  appellees  cannot  be  heard  in  oppo* 
sition  to  the  decree  of  the  circuit  court,  as  they 
did  not  appeal  from  that  decree. 

They  were  owners  and  freighters  of  the  steam 
propeller  Cleveland,  and  they  filed  the  libel  in 
the  district  court  in  a  cause  of  collision,  civil 
and  maritime,  against  the  bark  Maria  Martin, 
to  recover  damages  for  the  loss  of  the  steamer 
and  her  cargo  on  the  22d  of  June,  1867,  occa- 
sioned by  a  collision  between  the  bark  and  the 
steamer,  near  the  mouth  of  the  Detroit  river, 
whereby  the  steamer,  with  all  her  cargo  on 
board,  consisting  of  sugar  and  other  merchan- 
dise of  great  value,  was  sunk  in  five  fathoms  of 
water  and  became  a  total  loss. 

Four  days  before  the  disaster  the  steamer 
started  from  Ogdensburg,  in  the  state  of  New 
York,  and  she  was  bound  on  a  voyage  from  that 
port  to  the  port  of  Chicago,  in  the  state  of  Illi- 
nois, laden  as  aforesaid,  and  having  fifty  per- 
sons on  board  as  passengers.  None  of  these 
facts  are  denied  by  the  claimants,  but  the  libel- 
ants also  allege  that  the  collision  was  occa- 
sioned without  any  fault  on  the  part  of  the 
steamer,  and  by  the  negligence,  inattention  and 
want  of  proper  care  and  skill  on  the  part  of 
thoi»e  in  charge  of  the  bark,  which  is  expressly 
denied  in  the  answer. 

Heavily  laden  with  a  car^o  of  grain,  the  bark 
was  proceeding  down  the  river,  and  was  bound 
on  a  voyage  from.Cliicago  to  Buffalo,  in  the 
state  of  New  York,  both  the  colliding  vessels  be- 
ing duly  enrolled  and  licensed  for  the  coasting 
trade  on  those  waters.  Propelled  by  her  own 
motive  power  the  steamer  had  complete  and  ef- 
fective command  of  her  own  movements.  On 
the  other  hand,  the  principal  motive  pK)wer  of 
the  bark  was  th<»  engine  of  the  tug,  with  which 
phe  was  connected  by  means  of  a  hawser 
42*]  paid  out  *from  the  forward  part  of  the 
vessel,  three  hundred  feet  or  more  in  length, 
and  made  fast  to  the  samson  post  of  the  tug,  be- 
in^  what  is  called  in  such  navigation  a  stern 
lino,  as  the  design  was  that  the  vessel  without 
motive  power  should  follow  the  tug  which  had 
hf^r  «n  tow,  but  the  bark  on  this  occasion  had 
12  Waix. 


unfurled,  or  "pretty  well  made,"  her  mainsail, 
and  her  mainstaysail,  as  she  had  nearly  reached 
the  place  in  the  river  where  vessels  in  tow  usu- 
ally cast  off  from  the  tug,  and  her  master  and 
other  officers  were  in  charge  of  her  deck. 

Prior  to  rounding  Bar  Point,  on  her  Canada 
shore,  the  course  of  the  steamer  had  been  west 
bv  north,  but  shortly  after  passing  that  point 
sne  changed  her  course  to  north  by  east,  and 
headed  for  Bois  Blanc  light,  as  alleged  b^  the 
libelants.  In  coming  round,  or  immediately 
after  she  was  put  upon  her  new  course,  she 
made  the  lights  of  the  tug  and  tow  descending 
the  river  towards  the  lake,  heading  south-south- 
west, at  the  distance,  as  supposed,  of  two  miles, 
and  not  far  from  two  o'clock  in  the  morning. 

Attempt  is  made  in  argument  to  show  that 
the  lookout  of  the  steamer  was  incompetent,  but 
the  objection  is  without  any  legal  importance, 
as  the  lights  of  the  tug  and  tow  were  season- 
ably seen  by  all  those  in  charge  of  the  deck  of 
the  steamer.  They  first  made  the  red  signal 
light  of  the  tug  and  of  the  tow  half  a  point  over 
their  starboard  bow,  and  the  evidence  shows 
that  the  tug  having  the  bark  in  tow  made  the 
green  signal  light  of  the  steamer  one  fourth  of  a 
point  over  her  port  bow. 

Mutual  fault  is  charged ;  that  is,  each  charges 
the  other  with  fault,  and  it  is  quite  evident  that 
one  or  both  must  be  guilty  of  the  charge,  as 
neither  imputes  any  fault  to  the  tug,  and  the 
evidence  fully  satisfies  the  court  that  it  was 
good  weather,  a  bright  starlight  night,  a  mod- 
erate wind,  and  smooth  water. 

Where  negligence  or  fault  is  shown  to  have 
been  committed  by  either  party,  the  rule  that 
the  loss  mu8t  rest  where  it  fell,  as  in  case  of  in- 
evitable accident,  can  have  no  application,  for 
if  the  fault  was  one  committed  by  the  claim- 
ant's vessel  *alone,  then  the  libelant  is  en-  [*43 
titled  to  recover;  or  if  by  the  libelant's  vessel 
alone,  then  the  libel  must  be  dismissed;  or  if 
both  vessels  were  in  fault,  then  the  settled  rule 
of  law  is  that  the  damages  must  be  apportioned 
between  the  offending  vessels.  The  Morning 
Light,  2  Wall.  557, 17  X.  ed.  863;  Union  Steam- 
ship Co.  V.  N,  y.  <£•  Va.  8.  8.  Co.  24  How.  313, 
16  L.  ed.  701 ;  The  Catharine  v.  Dickinson,  17 
How.  170,  15  L.  ed.  233. 

Doubtless  the  distirict  judge  applied  the  sec- 
ond rule,  as  he  entered  a  decree  dismissing  the 
libel,  but  the  circuit  court  came  to  the  conclu- 
sion from  the  evidence  that  both  of  the  colliding 
vessels  were  in  fault,  and  reversed  the  decree  of 
the  district  court,  and  entered  a  decree  that 
each  should  pay  a  moiety  of  the  damages  and 
their  own  costs,  and  from  that  decree  the  claim- 
ants of  the  bark  appealed  to  this  court,  but  the 
libelants  did  not  appeal,  and  of  course  they  can- 
not assign  error  nor  can  they  be  heard  in  oppo- 
sition to  the  last-named  decree.  On  the  con- 
trary, the  decree  is*  conclusive  as  against  the  li- 
belants, that  the  steamer  was  in  fault,  and  the 
only  question  presented  by  the  appeal  of  the 
claimants  is  whether  the  circuit  court  erred  in 
determining  that  the  bark  also  was  in  fault, 
for  if  she  was,  then  the  decree  of  the  circuit 
court  must  be  affirmed,  but  if  she  was  not,  then 
the  decree  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded  with  directions  to  en- 
ter a  decree  affirming  the  decree  of  the  district 
court. 

Vessels  engaged  in  commerce  are  held  liable 
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for  damage  occasioned  by  collision  on  account 
of  the  complicity,  direct  or  indirect,  of  their 
owners,  or  the  negligence,  want  of  care  or  skill 
on  the  jpart  of  those  employed  in  their  naviga- 
tion. Owners  appoint  tne  master  and  employ 
the  crew,  and  consequently,  are  held  responsible 
for  their  conduct  m  the  management  of  the 
vessel. 

Allusion  was  frequently  made  in  the  course 
of  the  argument  to  the  fact  that  the  bark  was 
in  charge  of  a  tug,  wnich  renders  it  necessary 
to  make  one  or  two  remarks  upon  that  subject 
before  proceeding  to  examine  the  real  question 
presented  for  decision. 

44*J  *Whenever  the  tug  is  under  the  charge  of 
her  own  master  and  crew,  and  in  the  usual  and 
ordinary  course  of  her  employment  undertakes 
to  transport  another  vessel,  which  for  the  time 
being  has  neither  her  master  nor  crew  on  board, 
from  one  point  to  another,  over  waters  where 
such  accessory  motive  power  is  necessary,  or 
usually  employed,  she  is  legally  responsible  for 
the  navigation  of  both  vessels.  Gases  arise,  un- 
doubtedly, where  both  the  tug  and  the  tow  are 
jointly  liable  for  the  consequences  of  a  collision, 
as  when  those  in  charge  of  the  respective  vessels 
jointly  participate  in  their  control  and  manage- 
ment, and  the  master  and  crew  of  each  vessel 
are  either  deficient  in  skill,  omit  to  take  due 
care,  or  are  guilty  of  negligence  in  their  navi- 
gation. Where  the  officers  and  crew  of  the  tow, 
as  well  as  the  officers  and  crew  of  the  tug,  par- 
ticipate in  the  navigation  of  the  vessels,  and  a 
collision  with  another  vessel  ensues,  the  tug 
alone,  or  the  tow  alone,  or  both  jointly,  may  be 
liable  for  the  consequences  according  to  the  cir- 
cumstances, as  the  one  or  the  other,  or  both 
jointly,  were  either  deficient  in  skill  or  were 
culpably  inattentive  or  negligent  in  the  per- 
formance of  their  duties.  Sturgis  v.  Boyer,  24 
How.  121,  16  L.  ed.  694;  Sprout  v.  Hemming- 
wayj  14  Pick.  5.  Much  examination  of  that 
subject,  however,  is  unnecessary  in  this  case,  as 
neither  party  imputes  any  fault  to  the  tug,  and 
it  is  clear  from  the  evidence  that  the  imputa- 
tion, if  made,  could  not  be  sustained,  as  it  fully 
appears  that  she  seasonably  ported  her  helm 
and  allowed  the  steamer  to  pass  her  in  safety. 

All  fii'-oo  of  the  vesseN— ptnnt  is,  the  tugr,  the 
tow,  and  the  steamer — ^had  their  signal  lights 
properly  displayed,  and  the  respective  lights 
were  burning  brightly  and  were  easily  distin- 
guishable. Suggestion  is  made  that  the  lookout 
of  the  steamer  was  incompetent,  but  the  sugges- 
tion is  entitled  to  no  weight,  even  if  it  be  well 
founded  in  fact,  as  the  proof  is  entirely  satis- 
factory that  the  two  colliding  vessels  were  seen 
by  each  other  in  season  to  have  taken  every 
precaution  to  avoid  a  collision.  They  were  ap- 
proaching each  other  from  nearly  opposite  di- 
45*]  rections,  which  clearly  rendered  it  'proper, 
as  between  the  tug  and  the 'steamer,  that  each 
should  port  their  helms  and  pass  to  the  right. 
Seasonable  attention  to  that  rule  would  cer- 
tainly have  prevented  a  collision  if  the  tow  had 
followed  the  movement  of  the  tug,  as  she  was 
bound  to  do,  -without  unnecessary  delay. 

Although  the  bark  was  larger  than  the 
steamer,  yet  her  headway  was  about  the  same 
as  that  of  the  steamer,  as  she  was  somewhat 
aided  by  the  current  in  addition  to  the  motive 
power  of  the  tug.  Larger  in  size  and  of  greater 
length  than  the  steamer^  she  probably  would  not 
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obey  her  helm  quite  as  quick  as  the  tug  or  the 
steamer,  but  the  evidence  in  the  case  fails  to 
satisfy  the  court  that  the  difference  in  that  re- 
spect contributed  in  any  degree  to  the  collision. 

Probably  those  in*charge  of  the  steamer  hesi- 
tated for  a  time  as  to  which  side  of  the  tug  they 
would  pass,  as  they  proceeded  on  their  course^ 
heading  nearly  stem  on,  until  the  tug  and 
steamer  approached  within  half  a  mile  or  less 
of  each  other,  when  the  tug  sounded  one  whistle 
and  in  half  a  minute  repeated  the  same,  as  a 
signal  that  she  wished  the  steamer  to  pass  on 
her  port  side.  To  that  signal  the  steamer  re- 
sponded, giving  one  whistle  to  signify  her  assent 
to  that  request,  and  immediately  ported  her 
helm,  and  the  tug  at  the  same  time  ported  her 
own  helm,  turning  the  vessel  half  a  point  to 
starboard,  and  became  steady  on  her  course,  the 
tug  and  steamer  passing  each  other  port  to  port, 
leaving  a  berth  between  the  vessels  of  about  one 
hundred  feet,  as  appears  by  the  weight  of  the 
testimony. 

Undisputed  proof  is  exhibited  that  the  steam- 
er ported  her  helm,  and  that  she  turned  to  the 
right  half  a  point  and  then  ste^ied  and  con- 
tinued her  course,  and  it  is  quite  clear  that 
there  would  have  been  no  collision  if  the  bark 
had  ported  her  helm  and  followed  the  tug,  and 
it  is  highly  probable  that  the  disaster  would  not 
have  happened  if  she  had  kept  her  course  with- 
out changing  her  helm;  but  she  neither  ported 
her  helm  nor  kept  her  course,  as  is  fully  shown 
by  the  evidence.  Instead  of  turning  to  the 
right,  as  she  should  have  done,  she  starboarded 
her  helm  when  the  steamer  was  alongside  the 
tug  and  sheered  to  port,  shutting  out  from  the 
stumer  *the  view  of  her  red  light  and  [•46 
showing  only  her  green  light,  and  continued  on 
that  course  till  she  struck  the  steamer.  Orders 
were  given  by  those  in  charge  of  the  steamer  to 
put  her  helm  hard  a-port,  but  it  was  too  late, 
and  the  collision  took  place. 

Many  theories  have  been  advanced  by  the 
claimants  as  showing  that  the  bark  did  not 
sheer,  but  it  is  not  possible  to  adopt  any  one  of 
them  without  rejecting  conceded  facts  or  facts 
fully  proved,  or  without  coming  to  the  conclu- 
sion that  the  two  vessels  did  not  collide,  which 
would  be  in  direct  conflict  both  with  the  libel 
and  answer  and  the  testimony  of  every  witness 
in  the  case  who  was  present  when  the  steamer 
sunk  in  the  river. 

Ingenious  efforts  are  also  made  in  argument 
to  show  that  the  berth  between  the  steamer  and 
the  tug  when  they  passed  each  other  was  not  so 
great  as  that  represented  by  the  libelants.  Sup- 
pose that  theory  be  admitted,  still  it  cannot  ben- 
efit the  claimants,  so  long  as* it  is  conceded  that 
the  distance  between  them  at  the  time  was  suf- 
ficient to  enable  them  to  pass  in  safety,  and  that 
the  steamer,  while  they  were  abreast,  ported  her 
helm  and  turned  to  the  right,  which  is  as  satis- 
factorily proved  as  it  is  that  the  steamer  and 
tug  passed  each  other  in  safety. 

Proved  as  these  facts  are  beyond  doubt,  it  is 
vain  to  suppose  that  any  theory  can  be  adopted 
by  the  court  which  will  make  it  necessary  for 
the  court  to  shut  their  eyes  to  the  evidence  by 
which  those  facts  are  established.  Suffice  it  to 
say,  the  collision  did  occur,  and  the  court  is 
satisfied  that  the  wheel  man  of  the  bark  mis- 
understood the  order  to  port  and  supposed  it 
was  an  order  to  starboard  prepanitoryto  cast- 
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ing  off  from  the  tug.  He  knew  tha't  the  bark, 
while  she  continued  in  tow,  ought  to  follow  the 
tu^,  but  they  had  reached  the  place  where  ves- 
fl£  in  tow  U8U&II7  cast  off  from  the  tug,  and 
the  master  was  engeiged  in  adjusting  the  towase 
account,  and  all  on  deck  were  looking  for  the 
order  to  cast  off,  and  under  those  circumstances 
it  is  less  strange  than  it  otherwise  might  have 
been  that  the  wneel  man  should  have  made  such 
a.  mistake.  Undoubtedly,  it  was  a  great  mis- 
•47*1  take,  *but  it  has  been  fully  proved,  and  it 
is  clear  that  the  collision  would  not  have  oc- 
imrred  if  it  had  not  been  made. 

Whether  the  steamer  was  or  was  not  also  in 
fault  is  not  a  question  in  this  case,  as  that 
question  was  conclusively  settled  in  the  circuit 
court,  but  it  may  not  be  improper  to  remark 
that  if  she  was  so  it  was  because  she  did  not 
put  her  helm  hard  a-port  before  she  passed  the 
tug,  and  the  moment  those  in  cnarge  of  her 
navigation  noticed  that  the  bark  had  shut  in 
her  red  light  and  began  to  display  her  green 
light,  showing  that  she  had  starboarded  her 
helm  and  was  turning  to  the  left. 

Errors  committed  by  one  of  two  vessels  ap- 

5  roach  ing  each  other  from  opposite  directions 
o  not  excuse  the  other  from  adopting  every 
proper  precaution  required  by  the  special  cir- 
eomstances  of  the  case  to  prevent  a  collision,  as 
the  act  of  Congress  provides  that  in  obeying 
and  construing  the  prescribed  rules  of  navi^- 
tion  due  regard  must  be  had  to  the  special  cir- 
cumstances rendering  a  departure  from  them 
necessarv  in  order  to  avoid  immediate  danger. 
13  Stat,  at  L.  61. 

Viewed  in  the  light  of  that  exceptional  rule, 
the  better  opinion,  perhaps,  is,  that  the  entire 
decree  of  the  circuit  court  was  correct. 
Decree  affirmed. 


JONATHAN  STURGES  et  al,  Plffa.  in  Err., 

V. 

JOHN  H.  DRAPER  and  Henry  Draper,  Exr., 
etc,  of  Simeon  Draper,  Deceased,  late  Col- 
lector of  the  Port  of  New  York. 

<8ce  &  C  **8turge%  v.  The  Oolleotor,"  12  Wall.  19- 

80.) 

DuUee  on  imporia — construction  of  act. 

Tbe  act  of  the  14th  of  July,  1862,  levied  on  all 
joods,  wares,  and  merchandise  of  the  growth  or 
produce  of  countries  beyond  the  Cape  of  Good  Hope, 
a  doty  of  ten  per  cent  ad  valorem  in  addition  to 
the  duties  imposed  on  any  such  articles  when  im- 
ported directly  from  the  place  or  places  of  their 
growth  or  production,  leaving  all  other  articles 
embraced  in  the  first  clause  or  the  body  of  the  sec- 
tion subject  to  the  new  duty  therein  prescribed. 

[No.  300.] 

Argued  Jan.  16, 1871.      Decided  Feb.  20,  1871. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  coiurt. 

Meeera.  Andrew  R.  Culver  and  Ctoo.  T*  Gnr- 
tftiv  for  plaintiffs  in  error: 

Xhe  toi  per  cent  provided  to  be  collected  and 
paid  is  to  be  in  addition  to  the  duties  imposed, 
12  Waix. 


etc.,  etc.,  and  the  act  assumes  that  there  are 
some  duties  imposed,  to  which  the  ten  per  cent 
shall  be  in  addition;  a  condition  precedent,  to 
give  the  statute  any  life  or  operation  whatever, 
is,  that  there  are  some  duties  imposed  to  which 
the  ten  per  cent  shall  be  in  addition. 

There  being  no  duty  imposed  by  law  upon 
the  article  of  indiffo,  the  ten  per  cent  discrimi- 
nating duty  provided  by  the  act  of  1865,  cannot 
be  applied;  as,  by  the  express  language  of  the 
statute,  the  ten  per  cent  to  be  collected  and 
paid  is  to  be  in  addition  to  the  duties  imposed. 

Should  it  be  said,  that  if  Congress  intended 
to  exempt  indigo  from  the  ten  per  cent  addi- 
tional duty  imposed  by  the  acts  of  1864  and 
1865;  why  not  have  enumerated  it  when  spe- 
cially exempting  raw  cotton  and  raw  silk  in 
those  acts?  The  answer  is  that,  at  the  time  of 
the  passage  of  the  acts  <A  1864  and  1865,  raw 
cotton  and  the  raw  silk  which  is  specially  ex- 
empted in  those  acts,  were  liable  to  a  duty. 

Congress,  wishing  to  exempt  the  two  articles 
of  merchandise,  viz,:  "raw  silk  not  more  ad- 
vanced in  manufacture  than  singles,  tram, 
thrown,  or  organzine''  and  "raw  cotton,"  from 
the  additional  duty  of  ten  per  cent,  found  it 
necessary  to  specially  exempt  them  by  name,  as 
they  were  liable  to  a  duty  at  the  time  of  the 
passage  of  the  acts  imposing  the  additional 
duty  of  ten  per  cent.  Had  either  or  both  of 
these  articles  been  free  of  duty,  such  special 
exemption  would  not  have  been  necessary. 

To  foster  commerce,  no  less  than  to  obtain 
revenue  and  encourage,  incidentally,  manufac- 
tures, is  plainly  the  policy  of  our  tariff  laws. 

By  an  examination  of  the  tariff  acts  in  foroe, 
it  will  be  seen  that  the  only  articles  of  mer- 
chandise, the  growth  and  production  of  coun- 
tries east  of  the  Cape  of  Good  Hope,  which  are 
admitted  to  entry  In  the  United  states  free  of 
duty  (except  raw  silk  not  bein^  double,  twisted, 
or  advanccKl  in  manufacture  m  any  way)  are 
crude  articles  used  for  tanning  or  dyeing. 

Those  articles  are  indiso^  tiuneric,  red  san- 
ders-wood,  and  sapan-wood.  None  of  these  arti- 
cles are  or  can  be  produced  in  the  United  States, 
with  the  exception  of  indigo,  which,  before  the 
late  Rebellion,  was  produced  in  the  state  of 
South  Carolina,  but  only  in  very  limited  quan- 
tities and  during  and  since  the  war,  it  is  be- 
lieved that  the  production  of  the  article  in  that 
state  has  entirely  ceased  The  articles  enumer- 
ated, not  only  beinff  absolutely  required  by 
manufacturing  establishments  m  the  United 
States,  who  are  obliged  to  compete  with  manu- 
factories of  other  countries,  and  it  being  impos- 
sible to  produce  them  or  a  substitute  therefor 
in  the  United  States,  it  is  submitted  that  it  was 
not  only  the  policv  but  the  design  of  Congress, 
in  the  interest  of  commerce,  to  exempt  those 
articles  from  the  payment  of  any  custom  du- 
ties. 

As  Congress  wishes  to  foster  an  honest  and 
honorable  commerce  by  its  laws^  no  less  than  to 
obtain  revenue,  it  is  neither  the  true  policy  nor 
the  right  of  departments  nor  of  the  courts  nor 
is  it  presumed  to  be  tneir  desire,  to  thwart  the 
views  of  Congress  or  embarrass  mercantile  busi- 
ness when  not  attended  by  equivocation  and 
fraud,  or  to  throw  doubts  or  difficulties  over 
the  liberal  course  proper  to  be  pursued  gener- 
ally towards  the  community  in  any  branch  of 
trade. 
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Marrioit  v.  Brune,  9  How.  633. 

In  case  of  doubt  (and  it  must  be  admitted 
that,  in  the  most  favorable  view  that  can  be 
taken,  it  is  a  question  of  great  doubt  whether 
the  duties  charged  and  exacted  in  this  case  are 
legally  collectiblej  between  the  authority  and 
the  individual,  tne  benefit  of  the  doubt,  all 
other  reasons  being  equal,  ought  to  be  given  to 
the  individual,  and  not  to  the  authority. 

Lieber,  17;  rule  of  Con.  of  Stat.;  Sedgw. 
Stat.  Law.  289. 

"If  he  who  could  and  oug^ht  to  have  explained 
himself  clearly  and  fully,  has  not  done  it,  it  is 
the  worse  for  him."  This  is  a  maxim  of  the 
Koman  law. 

Vattel's  Rule  of  Con.  of  Stat.;  Sedgw.  Stat. 
L.  266. 

"Statutes  levying  duties  on  citizens  or  sub- 
jects, are  to  be  construed  most  strongly  against 
the  government  and  in.  favor  of  the  citizen  or 
subject,  and  their  provisions  are  not  to  be  ex- 
tended, by  implication,  beyond  the  clear  import 
of  the  language  used. 

U.  8.  V.  Wigglesworth,  2  Story,  369;  U,  8.  v. 
Morsef  3  Story,  87. 

"Laws  imposing  duties  are  never  construed 
beyond  the  natursu  import  of  the  language  used, 
and  duties  are  never  imposed  upon  the  citizens 
upon  doubtful  interpretations;  for  every  duty 
imposes  a  burden  upon  the  public  at  large  and 
is  construed  strictly,  and  must  be  made  out  in 
a  clear  and  determinate  manner  from  the  lan- 
guage of  the  statute." 

Adams  v.  Bancroft,  3  Sumn.  387;  Powers  v. 
Barney,  5  Blatchf.  202. 

"The  reason  of  the  law  or  of  the  treaty,  that 
is  to  say,  of  the  motive  which  led  to  the  making 
of  it,  is  the  most  certain  clue  to  lead  us  to  the 
discovery  of  its  true  meaning." 

VattePs  Rule  of  Con.  of  Stat.;  Sedgw.  Stat. 
Laws,  272. 

"When  a  statute  is  revised,  some  parts  being 
omitted,  the  parts  omitted  are  to  be  considered 
as  annulled." 

Pingree  v.  8nell,  42  Me.  53. 

"A  statute  revising  the  whole  subject-matter 
of  a  former  statute,  and  evidently  intended  as  a 
substitute  for  it,  will  operate  as  a  repeal  of  the 
former  statute,  althougn  it  contains  no  express 
words  to  that  effect." 

Farr  v.  Braokett,  30  Vt.  344. 

If  a  subsequent  statute  professes  or  mani- 
festly intends  to  regulate  the  whole  subject  to 
which  it  relates,  it  repeals  all  former  statutes, 
so  far  as  it  differs  from  them. 

Oorham  v.  Luckett,  6  B.  Mon.  146;  Daviess 
V.  Fairhaim,  3  How.  636;  Plank  Road  Co.  v. 
Allen,  16  Barb.  15;  Canal  v.  Chicago,  14  111. 
334. 

"While  it  is  the  duty  of  the  courts,  in  con- 
struing statutes,  to  give  effect  to  the  intent  of 
the  law  making  power,  and  to  seek  for  that  in- 
tent in  every  legitimate  way;  yet,  it  is  to  be 
sought,  first  of  all,  in  the  words  and  language 
employed,  and  if  the  words  are  free  from  am- 
biguity and  express  clearly  the  sense  of  the 
framers,  there  is  no  occasion  to  resort  to  other 
means  of  interpretation." 

The  natural  and  obvious  meaning  should  be 
taken  without  resorting  to  subtle  and  forced 
construction. 

Lieber,  Leg.  and  Pol.  Herm.  87 ;  2  Ruth  Inst, 
ch.  7,  §  2;  Story,  Const.  8  292;  4  Hill,  328;  20 
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Wend.  661;*  Court  of  Appeals,  1854;  McClush^ 
V.  Cromwell,  11  N.  Y.  593. 

Revenue  and  duty  acts  are  to  be  construed 
according  to  the  true  import  and  meaning  of 
their  terms,  and  when  the  legislative  intention 
is  ascertained,  that,  and  that  only,  is  to  be  our 
guide  interpreting  them. 

U.  8,  V.  Breed,  1  Sumn.  160. 

Messrs.  Amos  T.  Akerman,  Atiy.  Gen., 
and  C.  H.  Hill,  Asst.  Atty.  Oen.,  B.  H.  Bris- 
tow,  8olioitor  Oen.,  for  defendants  in  error: 

By  §  14  of  the  act  of  July  14,  1862,  12  Stat 
at  L.  557,  558,  it  was  enacted  that,  from  and 
after  August  1,  1862,  "there  shall  be  levied,  col- 
lected, and  paid  on  all  goods,  wares  and  mer- 
chandise, of  the  growth  and  produce  of  coun- 
tries beyond  the  Cape  of  Good  Hope,  when  im- 
ported from  places  this  side  of  the  Cape  of  Good 
Hope,  a  duty  of  ten  per  cent  ad  valorem,  and  in 
addition  to  the  duties  imposed  on  any  such  ar- 
ticles, when  imported  directly  from  the  place  or 
places  of  their  growth  or  production." 

This  court,  affirming  the  decision  of  Mr.  Jus- 
tice Nelson  in  the  circuit  court,  held  that  the 
above  sectipn  imposed  a  duty  on  articles  other- 
wise included  within  its  provisions,  although 
at  the  time  of  its  passage  they  were  exempt 
from  duty. 

Hadden  v.  The  Collector,  5  Wall.  107,  18  L. 
ed.  518. 

The  interpretation  put  upon  the  act  of  July 
14,  1862,  became  a  part  of  the  statute  itself,  and 
when  Congress,  in  subsequent  statutes,  used  the 
same  or  substantially  the  same  language,  the 
legal  presumption  is,  that  it  intended  that  the  ^ 
language  should  bear  the  judicial  construction 
previously  given  to  it. 

Kirkpatrick  v.  Oibson,  2  Brock.  388;  Com.  r^ 
Hartnett,  3  Gray,  450. 

Section  14  of  the  act  of  July  14,  1862,  wa» 
repealed  by  §  18  of  the  act  of  June  30,  1864,  13^ 
Stat,  at  L.  216,  which  enacted  "that,  on  and 
after  the  day  and  year  this  act  shall  take  effect, 
there  shall  be  levied,  collected,  and  paid  on  all 
goods,  wares,  and  merchandise,  of  the  growth 
or  produce  of  countries  east  of  the  Cape  of  Good 
Hope,  except  raw  cotton,  when  imported  from 
places  west  of  the  Cape  of  Good  Hope,  a  duty 
of  ten  per  cent  ad  valorem,  in  addition  to  the- 
duties  imposed  on  any  such  articles  when  im- 
ported directly  from  the  place  or  places  of  their 
growth  or  production." 

It  is  clear  that  the  same  construction  must  be 
put  upon  this  act  as  was  put  upon  the  act  of 
1862;  a  construction  strengthened  by  the  spe- 
cial exception  of  raw  cotton. 

This  section  was  substantially  re-enacted  in 
§  6  of  the  act  of  Mar.  3,  1865,  13  Stat,  at  L.  493, 
which  was  in  force  when  these  goods  were  im- 
ported; the  only  difference  being  that  the  ex- 
ception is  extended  to  raw  silk. 

Vague  theories  as  to  the  supposed  policy  of 
the  government  are  not  entitled  to  mu<m  weight 
in  considering  the  construction  to  be  placed  o& 
acts  of  Congress. 

Hadden  v.  The  Collector,  uhi  supra. 

The  object  of  these  additional  duties  was- 
clearly  to  increase  the  revenue,  which  the  exi- 

fencies  of  the  government  rendered  necessarr. 
n  distributing  this  additional  burden,  it  would 
seem  to  be  proper  that  those  favored  articles, 
which  had  heretofore  been  admitted  free  of 
duty,  should  bear  some  portion  of  it. 

Ton.  8. 
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Laws  imposing  duties  and  taxes  are  not  to 
be  construed  strictly  against  the  government, 
but  liberally,  so  as  to  effectuate  the  purpose  of 
the  legislature. 

Taylor  v.  The  U.  8.  3  How.  197;  Oliquofs 
Champagne,  3  Wall.  114-145,  18  L.  ed.  116-121 ; 
C7.  8.  V.  Hodson,  10  Wall.  396,  19  L.  ed.  937. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Moneys  paid  for  import  duties,  when  illegally 
levied,  may  be  recovered  back  by  the  owner,  im- 
porter, or  consignee  in  an  action  of  assiunpsit 
against  the  collector  by  whom  the  same  were 
exacted,  if  the  payment  wjis  made  under  writ- 
ten protest,  as  required  by  law,  and  the  party 
making  the  pa3anent  failed  to  obtain  redress  by 
appeal  seasonably  taken  to  the  Secretary  of  the 
Treasury.     13  Stat,  at  L.  216. 

Forty-one  chests  of  indigo,  the  product  of  In- 
dia, were  on  the  7th  of  July,  1866,  imported 
by  the  plaintiffs  from  London,  England,  into 
the  port  of  New  York,  and  the  agreed  statement 
shows  that  the  late  collector  of  that  port  levied 
and  exacted  as  duties  thereon  ten  per  cent  ad 
valorem;  that  the  plaintiffs  paid  the  same  un- 
der written  protest,  and  that  the  decision  of 
the  collector  levying  the  duties,  on  appeal  duly 
taken  to  reverse  the  same,  was  affirmed  by  the 
Treasury  Department. 

They  protested  that  the  assessment  was  ille- 
gal upon  the  ground  that  the  goods  were  enti- 
tled to  be  admitted  to  entry  free  of  duty,  and 
having  failed  to  obtain  redress  from  the  Secre- 
tary of  the  Treasury  f dr  what  they  regarded  as 
•26]  an  illegal  'exaction,  they  brought  an  ac- 
tion of  assumpsit  against  the  executors  of  the 
late  collector  to  recover  back  the  amoimt  so  ex- 
acted and  paid. 

Process  having  been  issued  and  served,  the 
defendants  appeared  and  the  parties  went  to 
trial,  but  they  ultimately  submitted  the  case  to 
the  decision  of  the  court  upon  an  agreed  state- 
ment of  facts.  Before  the  case  was  finally  sub- 
mitted, however,  the  parties  were  heard,  and 
the  court  subsequently  rendered  judgment  for 
the  defendants^  and  the  plaintiffs  sued  out  a 
writ  of  error  and  removed  the  cause  into  this 
court. 

Whether  the  goods  imported  in  this  case  were 
dutiable  or  not  depends  upon  the  construction 
to  be  given  to  the  6th  section  of  the  act  of  the 
3d  of  March,  1865,  which  provides  that  there 
shall  be  hereafter  collected  and  paid  on  all 
goods,  wares,  and  merchandise,  of  the  growth 
or  produce  of  countries  east  of  the  Cape  of  Good 
Hope  (except  raw  cotton  and  raw  silk  as  reeled 
from  the  cocoon,  or  not  further  advanced  than 
tram,  Uirown  or  organzine)when  imported  from 
places  west  of  the  Cape  oi  Good  Hope,  a  duty 
of  ten  per  cent  ad  valorem,  in  addition  to 
the  tiuties  imposed  on  any  such  article  when 
imported  directly  from  the  place  or  places  of 
their  growth  or  production.     13  Stat,  at  L.  493. 

Strike  out  the  last  clause,  commencing  with 
tb€  words  "in  addition,"  and  the  body  of  the 
section  would  be  as  clear  as  any  enactment  can 
be  that  all  goods,  wares,  and  merchandise  (save 
the  two  excepted  articles)  imported  from  places 
west  of  the  Cape  of  Good  Hope,  if  grown  or 
produced  in  any  country  east  of  the  Cape  of 
Good  Hope,  are  by  that  provision  subject  to  a 
duty  of  ten  per  cent  ad  valorem. 
12  Waix. 


Argument  upon  that  subject  is  unnecessai^, 
as  the  proposition  is  ds  plain  as  anything  in 
legislation  can  be,  but  if  that  clause  had  been 
omitted,  goods  imported  from  London,  the 
growth  or  production  of  India,  would  not  have 
been  subject  to  any  higher  rate  of  duty  than 
goods  of  like  kind  imported  directly  here  from 
India,  the  place  of  their  growth  or  production, 
unless  the  goods  were,  by  antecedent  laws,  sub- 
jected *to  a  rate  of  duty  higher  than  that  [*26 
imposed  in  the  section  under  consideration, 
which  would  have  defeated  wholly  or  partially 
both  purposes  which  Congress  had  in  view  in 
enacting  the  new  provision. 

Congress  desired  to  raise  more  revenue  from 
importations  consisting  of  articles  grown  or 
produced  in  countries  east  of  the  Cape  of  Good 
Hope,  and  at  the  same  time  to  preserve  and 
continue  the  discrimination  established  by  ex- 
isting laws  in  favor  of  importations  made  di- 
rectly from  the  coimtries  where  the  articles 
imported  were  grown  or  produced. 

Had  the  last  clause  of  the  section  been  omit- 
ted, the  new  provision,  in  any  view  of  the  sub- 
ject, would  not  have  augmented  the  revenue  to 
any  considerable  extent,  and  if  construed  as  re- 
pealing the  prior  laws  upon  the  same  subject 
its  effect  would  have  been  very  largely  the  other 
way,  and  it  would  have  operated  as  a  discrimi- 
nation against  the  direct  trade  and  in  favor 
of  the  importation  of  such  articles  from  coim- 
tries  west  of  the  Cape  of  Good  Hope,  or  in  other 
words,  it  would  have  reversed  the  policy  of  the 
government  by  encouraging  the  indirect  instead 
of  the  direct  trade  in  the  articles  of  commerce 
grown  or  produced  in  those  distant  countries. 
Evidently,  therefore,  the  clause  providing  that 
the  duty  levied  by  the  section  was  in  addition 
to  the  duty  imposed  on  any  such  article  when 
imported  directly  from  the  place  or  places  of 
their  growth  or  production,  was  an  indispensa- 
pie  provision  to  carry  into  effect  the  purposes 
intended  to  be  accomplished  by  the  enactment. 

All  articles  of  the  growth  or  product  of  coun- 
tries east  of  the  Cape  of  Good  Hope,  except  the 
two  named  as  exempted,  when  imported  from 
places  west  of  the  Cape  are  declared  to  be  sub- 
ject to  the  rate  of  duty  therein  prescribed,  and 
to  prevent  any  misconception  as  to  the  intention 
of  Congress  and  to  close  the  door  against  any 
suggestion  that  the  new  provision  repealed  or 
modified  the  prior  law,  it  was  provided  that  the 
new  duty  was  in  addition  to  the  duties  previ- 
ously "imposed  on  any.  such  article"  when  im- 
ported directly  from  the  place  or  places  of  their 
growth  or  production.  Ten  per  cent  ad  va- 
lorem is  imposed  on  all  such  goods,  wares,  and 
•merchandise,  except  the  two  articles  [*27 
named  as  exempted,  whether  they  were  or  were 
not  subject  to  duty  as  articles  of  direct  trade 
imder  any  antecedent  law,  if  they  fell  within 
the  conditions  specified  in  the  6th  section  of  the 
act  imposing  the  duty. 

Certain  articles  of  erowth  or  production  of 
countries  east  of  the  Cape  of  Good  Hope  were 
subject  to  duty,  even  wnen  imported  here  di- 
rectly from  the  place  of  their  growth  or  pro- 
duction, while  other  articles,  when  so  imported, 
were  entitled  to  be  admitted  to  entry  free  of 
duty.  Articles  of  the  kind  described  in  the  sec- 
tion, not  dutiable  as  articles  of  the  direct  trade 
under  any  antecedent  law,  were  to  pay  only  the 
ten  per  cent  ad  valorem  specified  in  the  section. 
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but  all  articles  previously  dutiable  as  articles 
of  the  direct  trcide,  save  the  two  exempted  in 
the  body  of  the  section,  were  to  be  subject^  in 
case  they  were  imported  here  as  articles  of  the 
indirect  trade,  t6  a  duty  of  ten  per  cent  ad  va- 
lorem in  addition  to  the  duty  imposed  under 
any  prior  law,  in  case  the  articles  were  import- 
ed here  directly  from  the  place  or  places  of 
their  growth  or  production.  Construed  in  that 
way,  both  of  the  purposes  which  Confess  had 
in  view  were  accomplished,  as  the  provision  had 
the  effect  to  augment  the  revenue,  and  at  the 
same  time  to  preserve  and  continue  the  discrim- 
ination created  by  antecedent  laws  in  favor  of 
the  direct  trade,  which  is  in  accordance  with  the 
policy  of  our  external  revenue  system  as  ex- 
hibited in  all  our  laws  upon  the  subject. 

Raw  cotton  and  raw  silk  as  reeled  from  the 
cocoon,  or  not  further  advanced  than  tram, 
thrown  or  organzine,  were  exempted  from  the 
new  duty,  or  any  other,  by  an  exception  insert- 
ed in  the  body  of  the  section^  and  it  is  a  reason- 
able conclusion  that  if  Congress  had  intended 
to  exempt  any  other  articles  of  growth  or  pro- 
duction of  those  countries,  the  articles  would 
have  been  enumerated  and  included  in  that  ex- 
ception. Eapreaaio  uniu8  eat  ewolusio  alterius. 

Such  an  exception  as  that  inserted  in  the  body 
of  the  section  was  indispensable  to  exempt  anj 
s>uch  article  from  the  new  duty,  as  the  intro- 
ductory words  of  the  section  include,  in  express 
termS;  all  ^oods.  wares  and  merchandise,  of 
28*]  the  'described  character,  when  imported 
from  places  west  of  the  Cape  of  Qood  Hope. 
Unless  it  can  be  assumed  that  the  words  "all 
goods,  wares,  and  merchandise"  are  not  used  in 
their  ordinary  sense,  it  must  be  understood  that 
they  include  all  such  articles  of  importation 
not  specifically  exempted,  as  the  exception 
proves  the  rule,  and  shows  to  a  demonstration 
that  all  such  articles,  except  those  two,  are  sub* 
ject  to  the  prescribed  duty,  and  that  the  last 
clause  was  not  superadded  to  exempt  any  other 
articles  from  the  operation  of  the  introductory 
words  of  the  section,  but  to  prevent  the  entire 
provision  from  being  misimderstood  and  mis- 
applied, so  as  to  defeat  one  or  both  of  the  pur- 
poses which  Confess  had  in  view  in  passing  the 
law.  Confirmation  of  this  view  is  derived  from 
the  antecedent  legislation  of  Congress  upon  the 
same  subject. 

Duties  on  imports  were  temporarily  increased 
by  the  act  of  the  14th  of  July,  1862,  the  14th 
section  of  which  levied  "on  all  goods,  wares, 
and  merchandise  of  the  growth  orjproduce  of 
countries  beyond  the  Cape  of  Good  Hope  a  duty 
of  ten  per  cent  ad  valorem,  and  in  addition  to 
the  duties  imposed  on  any  such  articles  when 
imported  directly  from  the  place  or  places  of 
their  growth  of  production." 

Attention  need  only  be  called  to  the  last 
clause  of  tliat  enactment,  as  it  is  not  controvert- 
ed that  the  lepal  effect  of  the  body  of  the  sec- 
tion, under  which  the  duties  in  this  case  were 
levied  and  collected,  is  substantially  the  same 
as  the  corresponding  portion  of  that  provision, 
but  the  suggestion  is  that  the  last  clause  in  the 
last  act  is  materially  different  from  that  of  the 
former,  as  it  does  not  contain  the  word  "and" 
before  the  words  "in  addition,"  as  employed  in 
the  prior  act.  Drop  the  word  "and"  before  the 
words  "in  addition,"  as  employed  in  the  for- 
mer law,  and  the  language  of  the  respective 
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clauses  is  the  same  without  the  variation  of  a 
single  letter.  12  Stat,  at  L.  557;  13  Stat,  at 
L.  493. 

Confess,  having  subsequently  repealed  that 
provision,  found  it  necessary  at  a  later  period, 
to  re-enact  it,  and  in  reproducing  'the  [*29 
provision  ihe  word  "and"  before  the  words  "in 
addition,"  as  employed  in  the  prior  law,  was 
dropped  evidently  because  it  was  a  redundant 
word  wholly  unnecessary  to  give  expression  to 
the  meaning  and  intention  of  the  law  makers. 
When  the  act  was  transcribed  for  official  publi- 
cation the  word  "and"  was  italicized  by  the 
compiler  of  the  acts  of  Congress  as  expressive 
of  his  opinion  that  i(  was  a  redundant  word,  as 
it  plainly  appears  to  be  to  everyone  acquainted 
with  the  revenue  laws  and  the  subject-matter 
to  which  the  particular  provision  relates.  13 
Stat,  at  L.  216;  Stat,  at  L.  493. 

Importations  of  raw  silk,  soon  after  the  pas- 
sage of  that  act,  were  made  from  Liverpool, 
England,  into  the  Port  of  New  York,  and  it 
was  agreed  in  the  statement  of  the  case  that 
the  articles  imported  were  the  products  of  Per- 
sia and  China.  Ten  per  cent  duty  was  exacted, 
and  the  merchant  paid  the  same  under  protest 
and  brought  assumpsit  against  the  collector  to 
recover  back  the  amount  paid.  He  was  defeat- 
ed in  the  circuit  court  and  he  removed  the  cause 
into  this  court,  where  the  judgment  of  the  cir- 
cuit court  was  affirmed  by  the  unanimous  opin- 
ion of  this  court.  In  disposing  of  the  case  the 
court  say  that  the  latter  clause  does  not  qualify 
the  general  language,  "on  all  goods,  wares,  and 
merchandise"  employed  m  the  body  of  the  sec- 
tion, so  as  to  exclude  from  it  the  articles  ex- 
empted from  duty  under  prior  acts  of  Congress. 
Instead  of  that,  the  court  proceeds  to  say  that 
it  only  provides  that  the  duty  laid  by  the  body 
of  the  section  "shall  be  in  addition  to  existing 
duties  on  such  articles  when  imported  directly 
from  their  places  of  growth  or  production;" 
that  such  articles  as  already  pay  a  du^  when 
imported  directly  from  those  places  shall  pay  a 
further  duty,  as  therein  prescribed,  if  imported 
from  countries  west  of  the  cape,  the  object  be- 
ing to  increase  the  duty  upon  the  articles  when 
not  imported  directly  from  thdjr  places  of 
growth  or  production.  Hodden  v.  Collector^  5 
Wall.  112,  18  L.  ed.  520. 

Based  as  that  opinion  is  upon  the  proposition 
that  the  ^latter  clause  of  the  section  does  [*30 
not  qualify  the  first  clause  imposing  the  new 
duty,  it  is  decisive  of  the  question  oefore  the 
court,  as  it  is  clear  that  the  word  "and"  before 
the  words  "in  addition"  was  not  regarded  as  of 
any  importance  or  as  contributing  in  any  de- 
gree to  that  conclusion.  On  the  contrary,  tiie 
court  decided  on  that  occasion,  what  undoubt- 
edly is  correct,  that  the  words  "any  sudi  arti- 
cles," in  the  last  clause  of  the  section,  "do  not 
mean  all  the  articles  embraced  in  the  first 
clause,  but  only  such  of  them  as  were  already 
subject  to  duty,"  to  which  we  add,  leaving  aU 
the  rest  subject  to  the  new  duty  imposed  by  the 
first  clause  or  the  body  of  the  section. 

Support  to  that  conclusion  was  also  drawn, 
in  that  opinion,  from  the  2d  section  of  the  act 
of  the  3d  of  March,  1863,  modi^ng  the  I4th 
section  of  the  prior  act,  and  providing  that  cot- 
ton and  raw  silk,  as  reeled  from  the  cocoon,  of 
the  growth  or  produce  of  countries  beyond  the 
Cape  of  Good  Hope,  should  be  exempted  from 
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an^  additional  duty  when  imported  from  places 
this  aide  of  the  Cape  for  two  years  from  and 
after  the  passage  of  the  act.  12  Stat,  at  L. 
557  ;  12  Stat,  at  L.  742. 

Uimided  by  one  or  two  remarks  of  the  circuit 
judge  in  disposing  of  that  controversy  in  the 
circuit  court,  the  defense  here  would  he  entire- 
ly without  support,  but  it  is  a  sufficient  answer 
to  those  remarks  to  say  that  the  decision  of  the 
ease,  when  removed  here  by  writ  of  error,  was 
not  placed  upon  that  ground;  tiiat  the  ground 
assumed  in  tnis  court  was  that  the  last  clause 
of  the  section,  when  properly  construed,  did  not 
qualify  the  body  of  tine  section  in  respect  to  the 
articles  not  previously  dutiable;  that  it  mere- 
ly provided  tnat  the  new  duty  was  an  addition- 
al one  in  respect  to  articles  subject  to  duty  am- 
der  prior  laws,  leaving  all  other  articles  em- 
braced in  the  first  clause  or  the  body  of  the  sec- 
tion subject  to  the  new  duty  therein  prescribed; 
and  the  court,  as  now  constituted^  is  clearly  of 
the  same  opinion. 

Judgment  afjirmed. 


CHARLES  G.  MILLER  et  ah,  Plffa,  in  Err., 

V. 

THE   PEOPLE    OF  THE   STATE   OF   NEW 

YORK. 

(See  8.  C  "MUUr  v.  TJi€  Biaie,"  12  Wall.  169-162.) 

Priority  of  causes — action  in  name  of  state^  on 

relation  of  another. 

Motions  to  advance  a  caase  on  the  calendar  are 
not  granted  as  of  course,  even  when  both  parties 


A  suit  in  the  name  of  the  state,  or  on  the  rela- 
tion of  an  Indlvidnal,  is  not  within  the  act  of  Con- 
gress requiring  that  causes  wherein  a  state  is  a 
partj  shall  have  a  priority  over  other  causes. 

[No.  454.] 
Arguttd  Feb,  2i,  1871.    Decided  Feh.  27,  IStl. 

rl  ERROR  to  the  Court  of  Appeals  of  the 
SUte  of  New  York. 

On  motion  to  advance. 

Stdt  in  the  nature  of  quo  warranto  was 
brought  in  the  supreme  court  of  New  York^  in 
Monroe  county,  b^  the  defendants  in  error,  and 
seven  persons  claiming  to  be  directors  of  the 
Rochester  Sl  Genesee  Valley  R  Co.,  to  try  the 
title  of  the  plaintiffs  in  error,  also  claiming  to 
be  sadi  directors.  Judgment  having  been  giv- 
en at  a  special  term  for  the  plaintiffs,  the  de- 
fendants took  an  appeal  to  the  general  term  of 
said  court.  In  that  court  the  seven  persons, 
joined  as  plaintiffs  below,  were  dropped  from 
the  case^  and  the  people  of  the  state  of  New 
York  alone  were  made  respondents.  The  judg- 
ment of  the  special  term  having  been  affirmed, 
the  defendants  took  a  further  appeal  to  the 
eoort  of  appeals,  by  which  the  said  judgment 
agidn  affirmed ;  whereupon  the  said  defend- 

ts  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  b^r  the  court. 

Mr.  Tkeodore  Baeon  for  plaintiffs  in  error. 

Meatrs.  B.  M.  Champlain  and  J*  G.  Gooh- 
for  defendants  in  error. 
\2  Waix. 


Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court: 

The  motion  is  that  the  cause  be  advanced, 
and  that  it  be  heard  at  such  time  as  the  court 
shall  direct,  in  preference  to  civil  causes  be- 
tween private  parties. 

Founded,  as  the  motion  is,  upon  the  act  oi 
Congress  of  the  •30th  of  June,  1870,  it  ['lei 
becomes  necessary  to  inquire  and  determine 
whether  the  case  is  within  the  terms  of  that 
act,  as  if  it  is,  the  motion  should  be  sranted, 
and  the  cause  set  for  hearing  as  there  directed. 

Provision  is  there  made  to  the  effect  that  in 
all  suits  and  actions  now  pending  or  which  may 
hereafter  be  brought  in  a  Federal  court,  wheth- 
er the  suit  is  original  or  brought  into  said 
courts  by  appeal  or  writ  of  error  or  by  removal 
from  a  state  court,  wherein  a  state  is  a  party, 
or  where  the  execution  of  the  revenue  laws  ot 
any  state  may  be  enjoin^  or  stayed  by  judicial 
order  or  process,  it  shall  be  the  duty  of  any 
court  in  which  such  case  may  be  pending,  on 
sufficient  reason  shown,  to  give  such  cause  the 
preference  and  priority  over  all  other  civil 
causes  pending  in  such  court  between  private 
parties. 

Reliance,  however,  is  placed,  in  support  of 
the  motion,  upon  the  n^  clause  of  the  act, 
which  provides  that  the  state  or  the  party 
claiming  under  the  laws  of  the  state,  the  ex- 
ecution of  whose  revenue  laws  is  enjoined  or 
suspended,  shall  have  a  right  to  have  such  cause 
heard  at  any  time  after  such  cause  is  docketed 
in  such  court  in  preference  to  any  other  civil 
cause  pending  in  such  court  between  private 
parties,  as  provided  in  the  last  phrase  of  the 
preceding  clause.     16  Stat,  at  L.  176. 

No  objection  to  the  motion  is  made  by  the 
defendants.  Instead  of  that  they  have  fflecl  one 
to  the  same  effect^  but  such  motions  are  not 
granted  as  of  course,  even  when  both  parties 
concur,  as  such  an  order,  if  improperly  made, 
would  prejudice  the  rights  of  other  parties  on 
the  calendar^  and  in  view  of  that  consideration 
it  becomes  necessary  to  determine  whether  the 
case  is  one  where  the  parties,  or  either  of  them, 
are  entitled  to  such  preference,  and  to  enable  us 
to  determine  that  point  we  have  examined  the 
record,  and  are  satisfied  that  the  motion  must 
be  denied. 

The  action  was  one  in  the  nature  of  a  quo 
warranto  to  try  the  title  of  the  defendants,  as 
directors  of  the  Rochester  &  Genesee  Valley 
Railroad,  a  corporation  created  by  the  laws 
*of  the  state  of  New  York,  and  doing  [*162 
business  in  that  state,  and  the  real  controversy 
is  between  two  sets  of  directors  as  to  which  set 
is  entitled  to  manage  and  control  the  affairs  of 
the  corporation. 

Both  parties  assume  in  argument  that  the 
suit  is  in  the  name  of  the  state,  or  the  people 
of  the  state  alone,  and  it  is  upon  that  ground 
that  it  is  claimed  that  the  motion  ought  to  be 
granted;  and  if  the  fact  was  so  it  may  be  con- 
ceded that  the  cause  ought  to  be  advanced. 
Such,  however,  is  not  the  fact.  On  the  con- 
trary, the  suit  was  brought  not  only  in  the 
name  of  the  people  of  the  state  of  New  York, 
but  also  in  the  name  of  seven  persons  claiming 
to  be  directors  of  the  railroad  company,  and 
that  they,  as  such,  are  entitled  to  manage  and 
control  its  affairs  or  to  participate  in  such 
management  and  control;  and  they  charge  that 
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the  defendants,  without  any  legal  authority, 
right  or  warrant  whatsoever,  have  usurped  and 
entered  upon  said  offices  of  directors  of  the  said 
corporation,  and  that  they  still  unlawfully  hold 
and  exercise  those  rights  and  franchises.  Sub- 
sequently, when  the  cause  was  transferred  to 
the  general  term,  the  names  of  the  seven  direct- 
ors joined  as  plaintiffs  in  the  court  of  original 
jurisdiction  were  dropped  in  the  title  of  the 
case,  but  the  whole  proceedings  in  the  case  in 
all  the  courts  of  the  state  where  the  case  was 
liti^ted  were  upon  the  declaration  as  orij^nal- 
ly  nled,  without  any  amendment  in  that  behalf. 
Evidently  the  suit  is  one  in  the  name  of  tho 
state,  in  the  relation  of  the  seven  persons  who 
charge  that  the  defendants  have  unlawfully 
usurped  the  office  of  directors  from  which  they 
have  been  unlawfully  ousted,  or  to  which  they 
are  justly  entitled  by  a  legal  election.  Sugges- 
tion may  4)e  made  that  the  state  is  the  only 
party  plaintiff  named  in  the  writ  of  error,  but 
it  is  tne  duty  of  the  court  in  such  a  case  to 
open  the  record  and  ascertain  whether  the  case, 
in  point  of  fact,  is  one  where  the  parties  are 
entitled  to  be  heard  in  preference  to  other  civil 
causes  between  party  and  party  pending  on  the 
calendar. 

Such  a  case  is  not  toithin  the  act  of  Oongress, 
and  the  motion  is  denied. 


163*] 


•ELIAS  WARD,  Plff.  in  Err^ 

V. 

STATE  OF  MARYLAND. 


(See  S.  a  12  Wall.  163,  164.) 

Advancing   causes   on    the   calendar — criminal 

causes. 

Motion  to  advance  a  cause  on  the  calendar  is  not 
within  the  act  of  June  80,  1870,  where  it  is  not  filed 
by  the  state,  nor  by  a  party  claiming  under  the 
laws  of  the  state. 

Under  rule  30  of  the  court,  which  provides  that 
criminal  cases  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party ;  the  motion  is  ad- 
dressed to  the  discretion  of  the  court,  and  where  the 
defendant  Is  not  In  Jail,  the  motion  will  be  denied. 

[No.  204.] 

Motion  filed  Mar.  S,  1871,    Decided  Mar,  6, 

1871, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

On  motion  to  advance. 

This  case  arose  upon  an  indictment  in  the 
criminal  court  of  Baltimore,  state  of  Maryland, 
against  plaintiff  in  error,  for  selling  certain 
merchanaise  without  the  license  required  by 
the  laws  of  the  state.  Judgment  having  been 
given  agfJiinst  Iho  defondnnt  and  confirmed  up- 
on appeal  by  the  court  of  appeals  of  that  state, 
he  sued  out  this  writ  of  error.  Now,  by  coun- 
sel, the  plaintiff  in  error  moves  to  advance  the 
cause  upon  the  calendar. 

The  case  is  further  stated  by  the  court. 

Messrs.  Wm.  M.  Evarts  and  J.  H.  AsH- 
ton  for  plaintiff  in  error. 

Mr,  Isaac  D.  Jones  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Motion  to  advance  the  cause  filed  by  the 
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plaintiff  in  error.  Indictment.  The  parties 
agreed  that  the  defendant  on  the  day  and  at  the 
place  named  in  the  indictment  did  sell  the  ar- 
ticles of  merchandise  therein  named  without 
obtaining  a  license,  as  required  by  the  laws  of 
the  state.  Plea  not  guUty.  Issue  tried  by 
court.  Finding  for  the  state.  He  moves  the 
court  to  advance  the  cause. 

Clearly  the  motion  is  not  within  the  act  of 
Congress  of  the  30th  of  June,  1870,  as  the  mo- 
tion is  not  filed  by  the  state,  nor  by  a  party 
claiming  under  the  laws  of  the  state.  16  StaA. 
at  L.  176. 

Probably  it  is  made  under  the  30th  rule  of 
the  court,  which  provides  that  criminal  cases 
may  be  advanced  by  leave  of  the  court  on  mo- 
tion of  either  party.  Under  that  rule  the  mo- 
tion is  addressed  to  the  discretion  of  the  court, 
and  inasmuch  as  it  appears  that  the  defendant 
is  not  in  jail,  the  court  fails  to  see  any  reason 
for  granting  the  motion. 

Motion  denied. 


JAMES  BIGLER,  Appt., 

V. 

WILLIAM  WALLER  and  Robert  Saunders. 
(See  S.  C.  12  Wall.  142-160.) 

Waiver  6y  admission  of  service — when  appeal 
is  a  supersedeas — filing  new  bond. 

The  attorney  of  record  may  waive  service  and 
acknowledge  notice  on  the  citation. 

A  mere  formal  objection  to  a  citation  Is  waived 
by  a  full  admission  of  service,  signed  by  counsel. 

To  make  the  appeal  a  supersedeas,  the  security 
must  be  given  within  ten  days  from  the  rend^rlns 
of  the  decree. 

Defects  in  the  bond  may  be  obviated  by  granting 
leave  to  the  appellant  or  plaintiff  in  error  to  file  a 
new  bond  within  a  reasonable  time,  to  be  fixcMi  by 
the  court. 

[No.  352.] 

Argued  Mar.  24, 1871.    Decided  Mar.  87,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Virginia. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  appear 
in  tho  opinion  of  the  court. 

Mr.  C,  Robinson  for  appellees. 
Messrs.  E.  L.  Fancher  and  W.  P. 
ly  for  appellant. 

Mr.  Justice  Glifford  delivered  the  opinion 
of  the  court: 

The  record  shows  that  the  appellant,  on  the 
14th  of  June,  1866,  instituted  a  suit  in  equity 
in  the  circuit  court  against  William  Waller  and 
Robert  Saunders,  for  the  cause  of  action  set 
forth  in  the  bill  of  complaint.  Among  other 
things  he  alleged  that  he  entered  into  an  agree- 
ment in  writing  with  William  Waller  for  the 
purchase  of  certain  real  estate  lying  in  the 
county  of  York  and  state  of  Virginia;  that  the 
said  respondent,  on  the  10th  of  May,  1853,  exe- 
cuted to  the  complainant  a  deed  of  the  said  real 
estate,  and  that  the  complainant,  on  the  sanK 
day,  made  the  cash  payment  as  stipulated  in 
the  agreement,  and  gave  to  the  respondent,  at 
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the  same  time,  his  obligation  to  pay  the  balance 
of  the  purchase  money  at  the  times  therein 
tfpccilied;  that  on  the  22d  of  June,  in  the  same 
146*  J  year,  the  complainant  *executed  to  the 
other  respondent  a  trust  deed  of  the  premises 
to  secure  tlie  balance  of  the  consideration  which 
he  agreed  to  pay  for  the  real  estate,  as  stipu- 
lated in  that  obligation;  that  he  went  into  pos- 
session, made  valuable  improvements  and  con- 
tinued to  make  the  stipulated  payments  until 
April,  1861,  when  the  war  broke  out,  and  he  was 
compelled  to  leave  the  state;  that,  after  he  left 
the  state,  Waller  authorized  the  other  respond- 
ent, as  such  trustee,  to  make  sale  of  the  real  es- 
tate, and  the  complainant  alleges  that  the  trus- 
tee effected  the  sale  without  publishing  the  no- 
tice required  by  the  terms  of  the  deed  of  trust, 
and  that  he  satisfied  the  said  obligation  out  of 
the  proceeds  of  the  sale,  and  has  failed  to  ac- 
count to  the  complainant  for  the  balance  of  the 
proceeds;  that  Waller  became  the  purchaser  of 
the  real  estate  at  that  sale;  that  he  immediate- 
ly took  possession  of  the  same,  together  with 
certain  personal  property  of  great  value  belong- 
ing to  the  complainant;  that  he  sold  the  same 
and  converted  the  proceeds  to  his  own  use,  and 
applied  the  same  to  the  payment  of  the  balance 
due  on  the  said  obligation;  that  he  also  rented 
the  real  estate  and  received  large  simis  of  mon- 
ey as  rents;  that  he,  the  complainant,  subse- 
quently succeeded,  through  the  aid  of  our  mili- 
tary authorities,  in  recovering  possession  of  the 
re&i  estate,  but  that  he  found  it  in  a  ruinous 
condition;  that  since  that  time,  to  wit,  on  the 
nth  of  November,  1865,  Waller  instituted  a 
suit  against  him  on  the  said  obligation  in  the 
supreme  court  of  the  city  and  county  of  New 
York,  to  recover  what  he  claims  to  be  due 
thereon;  that  subsequently  the  other  respond- 
ent posted  up,  in  the  county  where  the  real  es- 
tate is  situated,  a  notice  "that  he  would,  at  the 
request  of  said  Waller,  in  a  few  weeks,  sell 
said  real  estate." 

Based  on  these  and  other  similar  allegations, 
the  cfaiarge  is  made  that  Waller  may  induce  the 
trustee  so  to  act  in  regard  to  the  sale  of  the 
premises,  as  to  cheat  and  defraud  the  complain- 
ant ;  therefore  he  prays  that  the  trustee  may  be 
enjoined  from  selling  the  said  real  estate,  and 
that  the  said  Waller  may  be  enjoined  from  as- 
signing bis  interest  in  the  said  obligation  until 
the  suit  in  the  supreme  court  of  the  city  and 
147*1  'county  of  New  York  is  determined, 
and  for  an  account;  and  that  the  respondents 
may  be  required  to  deliver  up  all  deeds  and  pa- 
pers in  their  possession  concerning  said  sale. 

Suffice  it  to  say,  without  entering  into  de- 
tails, that  such  proceedings  were  had  that  a  de- 
cree was  entered  that  the  appellant  should  pay 
to  William  G.  Waller,  administrator  of  Wil- 
liam Waller,  deceased,  the  sum  of  $17,377  in 
coin,  and  costs,  to  the  defendants. 

Dissatisfied  with  that  decree,  the  complain- 
ant appealed  to  this  court,  which  is  the  case 
involved  in  the  motion. 

PendiTig  the  suit  here  the  appellees  have  ap- 
peared specially  and  filed  a  motion  to  dismiss 
the  appeal  upon  two  grounds:  (1)  Because 
the  citation  is  addressed  to  the  original  parties, 
one  or  both  of  whom  deceased  before  the  final 
decree;  (2)  because  the  bond  given  to  prosecute 
the  appeal  is  executed  to  a  deceased  respond- 
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ent  and  not  to  the  administrator  in  whose  favor 
the  decree  was  entered. 

Undoubtedly,  the  citation  is  irregular,  as  it 
should  be  addressed  to  the  actual  parties  to  the 
suit  at  the  time  the  appeal  was  allowed  and 
prosecuted.  Where  a  party  dies  before  the  ap- 
peal is  allowed  and  prosecuted  the  suit  should 
be  revived  in  the  subordinate  court,  and  the 
citation,  as  matter  of  course,  should  be  ad- 
dressed to  the  proper  party  in  the  record  at 
that  time. 

Notice  is  required  by  law,  and  where  none 
IS  given,  and  the  failure  to  comply  with  the  re- 
quirement is  not  waived,  the  appeal  or  writ  of 
error  must  be  dismissed,  but  the  defect  may  be 
waived  in  various  ways,  as  by  consent  or  ap- 
pearance or  the  fraud  of  the  other  party.  Serv- 
ice of  the  citation  may  be  made  upon  the  at- 
torney of  record  of  the  proper  party.  Bacon  v. 
Hart,  1  Black,  38,  17  L.  ed.  52: 

Unquestionably,  the  attorney  of  record  may 
also  waive  service,  and  acknowledge  notice  on 
the  citation,  as  in  that  behalf  he  represents  the 
party.  Orosvenor  v.  Danforth,  16  Mass.  74; 
Adams  v.  Itohinaon,  1  Pick.  461. 

On  the  citation  in  this  case  is  the  following 
indorsement:  '"I  hereby  acknowledge  [*148 
service  of  the  within  citation.  James  Alfred 
Jones,  counsel  for  the  defendants  in  this  cause 
in  the  circuit  court  of  the  United  States  for  the 
district  of  Virginia." 

Viewed  in  any  reasonable  light,  it  seems  to 
the  court  that  the  attorney  knew  that  the  ap- 
peal was  allowed  by  the  court  and  was  prose- 
cuted by  the  appellant,  which  is  the  only  pur- 
pose intended  to  be  effected  by  the  citation. 
Having  been  counsel  in  the  cause,  the  party 
signing  that  certificate  must  have  known  that 
the  suit  had  been  revived,  as  that  proceeding 
took  place  before  the  final  decree  was  entered. 
Such  a  service  would  be  sufficient,  beyond  all 
doubt,  if  there  had  been  no  error  in  the  form  of 
the  citation;  and  as  that  objection  is  merely  a 
formal  one,  we  are  all  of  the  opinion  that  it 
must  be  considered  as  waived  by  the  circum- 
stantial language  of  the  certificate  signed  with- 
out objection  by  the  attorney  of  record  in  the 
circuit  court. 

2.  Appeals,  from  decrees  of  the  circuit  court 
to  this  court,  are  allowed  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  $2,000,  and  the  provision  is  that  such 
appeals  shall  be  subject  to  the  same  rules,  reg- 
ulations and  restrictions  as  are  prescribed  in 
law  in  case  of  writs  of  error.     2  Stat,  at  L.  244. 

Good  and  sufficient  security  must  be  taken  by 
every  justice  or  judge  who  signs  the  citation, 
that  the  plaintiff  in  error  shall  prosecute  his 
writ  to  effect  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good,  and  in  order 
that  the  writ  of  error  may  operate  as  a  super- 
sedeas and  stay  execution  the  writ  must  be 
served  by  a  copy  thereof  being  lodged  for  the 
adverse  party,  in  the  clerk's  office  where  the 
record  remains,  within  ten  days,  Sundays  ex- 
clusive, after  the  judgment  was  rendered  or  the 
decree  was  passed.  1  Stat,  at  L.  85.  Such  a 
service  is  not  required  in  an  appeal,  but  the  re- 
quirement is  that  the  appeal  must  be  taken  and 
allowed,  in  cases  where  it  is  required  to  be  al- 
lowed, within  the  same  period  of  time,  and 
in  'both  cases,  that  is,  whether  the  [*149 
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cause  is  removed  by  writ  of  error  or  by  appeal, 
the  plaintiff  in  error  or  the  appellant  must  give 
the  required  security  within  the  ten  days,  Sun- 
days exclusive,  in  order  that  the  writ  of  error 
or  appeal  n^ay  operate  as  a  supersedeas.  "What 
is  necessary  is  that  the  security  be  sufficient, 
and  when  it  is  desired  to  make  tne  appeal  a  su- 
persedeas, the  security  must  be  given  within 
ten  days  from  the  rendering  of  the  decree." 
Rubber  Co.  v.  Goodyear,  6  Wall.  156,  18  L.  ed. 
763;  Catlett  v.  Brodie,  9  Wheat.  553.  Unless 
taken  within  the  ten  days,  an  appeal  cannot  be 
made  to  operate  as  a  supersedeas,  but  a  party 
appealing  within  that  time  may  not  desire  that 
the  app^  shall  have  that  effect,  and  in  that 
event  all  that  can  be  required  of  him  is  that  he 
shall  give  ffood  and  sufficient  security  for  costs, 
including  *°just  damages  for  delay."  Rule  32; 
1  Stat  at  L.  404. 

Argument  to  show  that  the  bond  in  this  case 
is  irregular  and  defective  is  unnecessary,  as  it 
is  clear  that  it  should  be  given  to  the  opposite 
party  or  parties  in  the  suit,  but  it  does  not  fol- 
low, by  any  means,  that  the  appeal  must  be 
dismissed.  On  the  contrary,  it  is  the  constant 
practice  of  the  court  to  allow  such  defects  to 
be  obviated  by  granting  leave  to  the  appellant 
or  plaintiff  in  error  to  file  a  new  bond  within  a 
reasonable  time,  to  be  fixed  by  the  court,  in 
view  of  all  the  circumstances  when  the  applica- 
tion is  made.  The  Dos  Hernumos,  10  Wheat. 
306;  Brobst  v.  Brobat,  2  Wall.  96,  17  L.  ed. 

905. 

Even  if  the  appeal  is  not  dismissed,  it  is  sug- 
gested by  the  appellees  that  it  should  not  be  al- 
lowed to  continue  to  operate  as  a  supersedeas, 
because  the  appeal  bond  or  the  required  "good 
and  sufficient  security"  was  not  given  within 
the  ten  days  from  the  date  of  the  decree,  but  it 
is  a  sufficient  answer  to  that  suggestion  at  this 
time  to  say  that  no  such  question  is  before  the 
court.  Such  a  question  may  arise  hereafter, 
but  the  decision  of  the  court  at  present  is  that 
the  motion  to  dismiss  must  be  granted  unless 
the  appellant  file  a  sufficient  appeal  bund  in  the 
usual  form  within  ten  days  in  the  same  sum  as 
that  required  by  the  Chief  Justice  who  allowed 

the  appeal.  ,  ^    ^^^  n        4.^ 

150»]  •Leave  is  granted  to  the  appellees  to 
file  such  a  bond,  but  the  court  does  not  decide 
what  the  effect  will  be  nor  that  it  is  or  is  not 
competent  for  this  court  in  such  a  case  to  grant 
a  supersedeas,  as  no  such  application  is  before 
the  court. 

ALEXANDER  H.  BAKER,  Appt^ 

V. 

WILLIAM  S.  T.  MORTON. 
(See  S.  C.  12  Wall.  160-169.) 

Deed  void  for  duress — lien   of  Federal  judg- 
ments— on  lands  obtained  by  duress. 

A  deed  or  other  written  obligation  or  contract, 
procured  by  means  of  threats  to  take  the  life  of  the 
person  executing  It,  is  Inoperative  and  void. 

Judgments  recovered  in  the  Federal  courts  are 

NOTB. — Deed,  tohen  void  for  fraud,  insanity, 
drunkenness,  duress,  undue  iihfluence,  imoecility,  in- 

enoy,  or  fraud  on  marriage,  from  ward  to  guard- 
n,  from  cestui  que  trust  to  trustee,  from  heir  to 
ewsoutor — see  note,  6  L.  ed.  U.  S.  429. 

Hen  of  judument  of  Federal  oourt — see  note,  47 
L.  R.  A.  469. 


Hens  in  all  cases  where  they  are  so  by  the  laws  of 
the  states. 

The  lien  constitutes  no  property  or  right  in  the 
land  Itself,  as  It  Is  merely  u  general  lien  securing  a 
preference  over  subsequently  acquired  Interests  in 
the  property,  and  Is  not  valid  on  lands  obtained  by 
duress,  as  against  the  real  owner. 

[No.  117.] 
Argued  Mar.  24,  1871.    Decided  Apr.  S,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

The  bill  in  this  case  was  filed  by  the  appel- 
lant in  the  district  court  for  Douglas  county, 
in  the  territory  of  Nebraska.  A  decree  having 
been  entered  iji  favor  of  the  appellee,  the  com- 
plainant took  an  appeal  to  the  supreme  court 
of  Nebraska.  The  case  being  undetermined  at 
the  time  of  the  admission  of  said  territory  as  a 
state,  it  was  transferred  to  the  court  below.  A 
decree  having  been  entered  in  that  court  dis- 
missing the  bill,  the  complainant  took  an  ap- 
peal to  this  court. 

Messrs.  J.  J.  Bediok  and  Briggs,  for  appel- 
lant: 

In  the  case  of  Pierce  v.  Brown,  7  Wall.  205, 
19  L.  ed.  134,  decided  by  this  court  in  1868 
term,  the  law  on  this  subject  is  clearly  and  for- 
cibly declared.  The  court  says,  Mr.  Justice 
Clifford,  delivering  the  opinion,  that  •'moral 
compulsion,  such  as  that  produced  by  threats 
to  take  life  or  to  inflict  great  bodily  harm,  as 
well  as  that  produced  by  imprisonment,  is 
everywhere  regarded  as  sufficient  in  law  to  de- 
stroy free  agency,  without  which  there  can  be 
no  contract,  because,  in  that  state  of  the  case, 
there  is  no  consent. 

The  case  under  consideration  is,  in  almost 
every  particular  and  in  all  its  facts,  like  the 
case  above  cited.  The  tracts  of  land  are  adjoin- 
ing. The  deeds  were  coerced  at  the  same  time 
and  through  the  same  instrumentality, — ^the 
Omaha  Claim  Clubs,  led  on  by  Pierce. 

Pars.  Cont.  319;  Willard,  Eq.  208;  Chit. 
Cont.  217;  2  Wis.  261;  2  Greenl.  Ev.  283;  5 
Hill,  154;  15  Johns.  154;  2  Wend.  243;  6  Mass. 
506;  3  N.  H.  508. 

It  may  bs  claimed  that  Morton's  judgment  is 
a  lien  on  the  land,  from  the  fact  that  the  legal 
title  to  the  same  was  standing  in  the  name  of 
Pierce  at  the  time  the  judgment  was  rendered. 
But  the  law  is  otherwise. 

The  general  lien  of  a  judgment  creditor  upcm 
the  lands  of  his  debtor,  is  subject  to  all  equities 
which  existed  against  said  lands  in  favor  of  a 
third  person,  at  the  time  of  the  recovery  of  the 
judgment. 

Buohan  v.  Sumner,  2  Barb.  Ch.  165;  Ells  ▼. 
Tousley,  1  Paige,  280;  White  v.  Carpenter,  2 
Paige,  217;  Keirsted  v.  Avery,  4  Paige,  0;  6 
Barb.  19;  11  Barb.  490. 

Morton  only  claims  as  a  judgment  creditor » 
and  his  lien,  if  any,  is  general,  not  specific 
For  aught  that  appears,  Morton  can  make  the 
amount  of  his  judgment  out  of  other  proper^ 
of  the  judgment  debtor;  for  it  is  not  shown  that 
execution  has  been  issued  and  returned  unsatis- 
fied.  It  was  Morton's  duty  to  first  exhaust  his 
legal  remedies. 

But  there  is  no  proof  in  the  record  sho^ng 
t^at  Morton  has  a  judgment  at  all,  or  the 
amount  or  condition  of  the  same.  All  that 
appears  is  from  the  allegations  of  the  pleadings. 
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Morton  claims  that  he  loaned  this  money  to 
Pierce  in  August,  1857^  about  the  time  the  dted 
was  coerced  by  Pierce  from  Baker,  and  the  rec- 
ord shows  that  Baker  was  then,  and  eyer  since 
has  been,  in  the  actual  possession  of  the  land. 
Morton  stands  charged  with  notice. 

See  2  Johns.  Gh.  38;  2  Paige,  Ch.  300;  3 
Paige,  Ch.  421. 

Mr.  J.  M.  Woolworth,  for  appellee: 

The  questions  raised  upon  this  record  are  ex- 
dasively  questions  of  fact.  Two  courts,  upon 
a  consideration  of  this  testimony,  have  decided 
that  Baker  did  not  make  the  deed  while  in 
duress. 

This  deed,  which  was  made  Aug.  10,  1857, 
stood  unquestioned  until  Sep.  7,  1860,  a  period 
of  three  years.  And  what  is  further  signifi- 
cant is  that  Baker  worked  for  Pierce  and  after- 
wards settled  with  him,  taking  his  note,  which 
he  traded  off  to  Pierce's  a|i^t. 

It  ia  quite  dear,  notwithstanding  the  con- 
flict of  testimony  which  the  record  presents, 
that  the  deed  was  made  after  a  negotiation  and 
amicable  settlement  of  the  matter  between  the 
parties,  and  upon  a  consideration  paid  by  Pierce 
at  the  time. 

Admitting  that  the  threats  were  addressed  to 
Baker,  they  did  not  excite  any  fear  on  his  part. 
He  says  himself  that  his  uniform  answer  to 
them  was  one  of  resolution  and  defiance. 

He  says  that  he  did  not  make  the  deed  until 
adrised  by  counsel;  so  that  it  appears  not  to 
have  been  so  much  fear,  as  an  expectation  of 
recovering  the  lands,  which  induced  him  to 
convey  them. 

It  is  not  reasonable  to  suppose  that  these 
threats  of  an  injury  which  might  or  might  not 
be  inflicted,  and  which  it  might  or  might  not 
be  in  the  power  of  Pierce  to  inflict,  excited 
such  fear  in  Baker  as  induced  him  to  make  the 
deed. 

It  is  as  far  as  possible  from  the  fact,  to 
claim  that  Baker  was  in  such  danger,  threat- 
ened and  impending,  as  was  sufficient,  in 
severity  or  apprehension,  to  overcome  the  mind 
or  will  of  a  person  of  ordinary  firmness. 

Pierce  v.  Brown,  7  Wall.  205,  19  L.  ed.  134. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Territorial  courts  are  created  by  an  act  of 
Congress,  and  they  usually  possess  jurisdiction 
of  controversies  of  a  civil  nature,  without  re- 
gard to  the  inquiry  whether  the  controversies, 
if  they  had  arisen  in  a  state,  would  have  been 
cognisable  in  the  tribunals  of  the  state  or  in 
the  Federal  courts.  1  Stat,  at  L.  77;  9  Stat. 
at  L.  209;  Benner  v.  Porter,  9  How.  235. 

By  the  organic  act  creating  the  territory  of 
Nebraska  the  judicial  power  of  the  territory 
was  vested  in  a  supreme  court  and  certain  dis- 
trict courts,  and  the  provision  was  that  the 
jurisdiction  of  those  courts  should  be  as  pre- 
scribed and  limited  by  law.  10  Stat,  at  L.  280. 
Whenever  a  territory  is  admitted  into  the 
Union  as  a  state,  the  cases  pending  in  the  ter- 
ritorial eourts  of  a  Federal  character  or  juris- 
diction are  transferred  to  the  proper  Federal 
onart,  but  all  such  as  are  not  cognizable  in  the 
Federal  courts  are  transferred  to  the  tri- 
bunals of  the  new  state.  Pending  cases,  where 
the  Federal  and  state  courts  have  concurrent  ju- 
risdiction, may  be  transferred  either  to  the 
12   Waix. 


state  or  Federal  courts  by  either  party  posses- 
sing that  option  under  the  existing  laws. 

On  the  7th  of  September,  1860,  the  appellant 
filed  his  bill  of  complaint  in  one  of  the  district 
courts  of  the  territory  against  Roswell  G. 
Pierce  and  the  appellee,  in  which  he  alleged 
that  he,  the  appellant,  under  the  laws  of  the 
United  States,  settled,  improved,  and  entered 
as  a  pre-emptor  the  southwest  quarter  of  sec- 
tion eight,  township  fifteen  north,  'range  [*154 
thirteen  east,  in  the  county  of  Douglas;  that 
the  first-named  respondent  claimed  to  own  the 
tract  so  settled,  improved,  and  entered  as  a 
pre-emption  right  by  the  complainant ;  that  the 
said  respondent  made  claim  to  the  same,  not  by 
virtue  of  any  law  of  the  United  States,  but  by 
virtue  of  the  rules  and  regulations  of  what  was 
known  at  the  time  as  the  Omaha  Claim  Club, 
an  organization  composed  of  one  or  two  hun- 
dred men,  the  object  of  which  was  to  protect 
every  claimant,  whether  resident  or  non-resi- 
dent, in  holding  three  hundred  and  twenty 
acres  of  land  as  a  claim  upon  the  public  landfs 
of  the  United  States;  that  a  few  days  before 
he,  the  complainant,  entered  the  land,  the  said 
Pierce  and  his  agent  and  a  few  other  persons, 
members  of  the  said  club,  came  to  the  house 
of  the  complainant,  and  that  the  said  Pierce, 
as  the  leader  of  the  party,  assured  the  com- 
plainant that  unless  he  would  agree  to  deed 
the  tract,  in  case  he  pre-empted  the  same,  to 
the  said  Pierce,  that  he,  the  said  Pierce,  with 
the  assistance  of  the  said  claim  club,  would 
take  his  life  by  hanging  or  drowning  him,  or  in 
such  other  manner  as  the  agents  of  the  club 
might  think  fit  and  proper  to  employ;  that  on 
the  10th  of  August,  1857,  he  entered  the  tract 
under  the  pre-emption  laws  of  the  United 
States,  when  the  said  Pierce,  his  agents,  and 
certain  members  of  that  club  again  came  to 
him  and  repeated  the  threats  before  nsed,  and 
assured  him  that  unless  he  immediately  con- 
veyed the. tract  to  the  said  Pierce  they  would 
carry  their  threats  into  execution,  and  that  he, 
by  means  of  those  threats  and  through  fear 
that  the  threats  would  be  carried  into  effect  if 
he  refused  to  convey  the  land,  on  the  same  day 
conveyed  the  tract  to  the  said  Pierce  by  deed 
in  the  usual  form,  which  was  duly  acknowl- 
edged. 

Based  upon  these  allegations  the  complain- 
ant charges  that  the  conveyance  made  by  him 
was  procured  by  threats  and  through  fear  of 
death  and  without  consideration.  Morton,  the 
appellee,  was  also  made  a  party  to  the  bill  of 
complaint,  because  he  was  a  judgment  creditor 
of  tne  other  respondent,  and  claimed  an  in- 
terest in  the  land  by  virtue,  as  he  idleged,  of  a 
lien  created  by  his  judgment.  Wherefore  the 
complainant  'prayed  that  the  convey-  [*155 
ance  of  the  tract  he  made  to  the  said  Pierce 
may  be  decreed  to  be  inoperative  and  void  and 
that  the  said  Pierce  may  be  decreed  to  recon- 
vey  the  premises  to  the  complainant. 

Service  was  made  by  publication,  as  the  re- 
spondents were  non-residents,  and  the  respond- 
ents failing  to  appear  and  plead,  answer  or 
demur  to  the  bill  of  complainant,  they  were 
duly  defaulted,  and  a  decree  was  entered  that 
the  bill  of  complaint  be  taken  as  confessed. 

Testimony  was  taken  and  the  cause  was  sub- 
mitted to  the  court,  and  the  court  found  that 
the  conveyance  was  obtained  by  the  said  Pierc*^ 
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from  the  complainant  through  threats  of  per- 
sonal violence  made  by  the  said  Pierce  and  his 
agents,  and  without  consideration,  and  a  decree 
was  entered  ordering  that  the  conveyance 
should  be  canceled,  and  requiring  the  respond- 
ent to  reconvey  the  premises  to  the  complain- 
ant, as  prayed  in  the  bill  of  complaint. 

Pursuant  to  a  motion,  however,  subsequently 
filed  by  the  appellee,  it  was  ordered  by  the 
court  that  the  decree  as  to  him  should  be  va- 
cated, and  that  he  have  leave  to  appear  and 
make  defense.  He  accordingly  filed  an  answer, 
in  which  he  admitted  that  the  complainant  en- 
tered the  land  as  alleged  in  the  bill  of  com- 
plaint and  that  he,  the  complainant,  had  been 
in  the  possession  ^f  the  same  from  that  time  to 
the  present,  but  alleged  that  the  complainant 
occupied  the  same  as  tenant  of  the  other  re- 
spondent. Responsive  to  the  charge  made  that 
the  deed  was  procured  from  the  complainant 
by  threats,  the  appellee  alleged  that  the  had  no 
knowledge  upon  the  subject,  that  he  could  not 
answer  to  the  charge  as  to  his  belief  or  other- 
wise, but  upon  information  he  denied  the  same 
and  alleged  the  fact  to  be  that  the  deed  was  the 
free  and  voluntary  act  of  the  complainant,  and 
that  the  other  respondent  was  the  true  and 
lawful  owner  in  fee  of  the  premises,  devested 
of  all  the  claims  set  forth  in  the  bill  of  com- 
plaint; that  he,  the  appellee,  loaned  to  the 
other  respondent  the  siun  of  $5,000,  and  that 
the  borrower  failing  to  make  payment  as  stipu- 
lated he  brought  suit  against  him  and  recov- 
ered judgment  for  the  amount,  of  which 
156*]  $2,500  'remained  due  and  unpaid,  and 
that  his  judgment  was  a  lien  on  the  land  de- 
scribed in  the  pleadings.  Wherefore  he  insisted 
that  his  judgment  ought  in  equity  to  be  held  a 
better  claim  on  the  land  than  the- claim  made 
by  the  complainant. 

Defects  jexist  in  the  record,  arising  from  the 
loss  of  some  portion  of  the  minutes  and  files  of 
the  clerk,  but  it  is  conceded  that  the  usual  rep- 
lication was  filed,  and  the  record  shows  that 
proofs  having  been  taken  by  both  parties  the 
cause  was  heard  and  the  district  court  of  the 
territory  entered  a  decree  dismissing  the  bill  of 
complaint  and  awarded  costs  to  the  respondent. 
From  which  decree  the  complainant  appealed 
to  the  supreme  court  of  the  territory. 

Pending  the  appeal  in  the  supreme  court  of 
the  territory,  to  wit,  on  the  9th  day  of  Febru- 
ary, 1867,  Nebraska  was  admitted  into  the 
Union  upon  an  equal  footing  with  the  original 
states.     U  Stat,  at  L.  392. 

Undetermined  as  the  appeal  was  at  that  date, 
and  it  appearing  in  due  form  that  the  parties 
were  citizens  of  different  states,  the  cause  was 
transferred  to  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska,  and  the 
parties  having  been  again  heard,  the  circuit 
court  determined  that  the  deed  made  by  the 
complainant  to  the  other  respondent  was  not 
made  while  he,  the  complainant,  was  in  duress, 
and  that  the  appellee,  by  reason  of  his  judg- 
ment, has  a  better  eauity  in  the  premises  than 
the  complainant,  ana  entered  a  aecree  dismis- 
sing the  bill  of  complaint.  Whereupon  the 
complainant  appealed  to  this  court,  and  now 
insists  that  the  decree  of  the  circuit  court 
ought  to  be  reversed. 

Much  examination  of  the  evidence  or  of  the 
law  applicable  in  the  decision  of  the  case  is  un- 
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necessary,  as  the  facts  are  substantially  the 
sanfe  as  in  a  case  between  the  same  parties 
which  was  recently  heard  and  determined  by 
the  court  after  mature  deliberation.  Pierce  v. 
Brown,  7  Wall.  214,  19  L.  ed.  134. 

By  the  bill  of  complaint  a  complete  title  is 
set  up  by  the  'complainant  to  the  land  ['IST 
under  tlie  pre-emption  laws  of  the  United  States, 
and  the  answer  admits  that  he  held  such  a  title 
at  the  date  of  the  deed  he  made  to  the  other 
respondent.  Argument  upon  that  topic,  there- 
fore, is  unnecessary,  and  the  complainant 
charges  that  he  was  induced  to  execute  the 
deed  by  threats  and  from  fear  of  death  or  gpreat 
bodily  harm,  and  the  respondent  concedes  that 
he  is  not  able  to  deny  that  allegation  from  any 
personal  knowledge  upon  the  subject,  and  he 
even  goes  further  and  says  that  he  cannot  an- 
swer concerning  the  same,  because  he  has  no 
information  or  belief  upon  the  subject.  Such 
an  answer  does  not  make  it  necessary  for  the 
complainant  to  introduce  more  than  one  wit- 
ness to  overcome  the  defense,  but  the  court  is 
not  inclined  to  pli^ce  the  decision  upon  any 
technical  groimd,  as  the  proofs  in  the  case 
shgw,  to  the  entire  satisfaction  of  the  court, 
that  all  the  matters  alleged  in  the  bill  of  com- 
plaint are  true,  and  that  the  same  are  fully  es- 
tablished, even  if  the  allegations  of  the  answer 
be  regarded  as  denials  made  by  a  respondent 
in  resp*»ct  to  matters  within  his  own  knowl- 
edge. Some  conflict,  undoubtedly,  exists  in  the 
proofs,  but  the  weight  of  the  evidence  is  so 
decidedly  with  the  complainant  that  the  court 
feels  no  hesitation  in  saying  that  the  all^a- 
tions  of  the  bill  of  complaint  are  fully  proved. 

Complete  incipient  title  was  acquired  by  the 
complainant  under  the  pre-emption  laws  of  the 
United  States,  and  on  the  same  day  the  de- 
faulted respondent,  through  threats  to  take  his 
life  if  he  refused,  compelled  him  to  convey  the 
same  to  that  party,  and  the  settled  law  oi  this 
court  is  that  such  acts  amoimt  to  legal  duress, 
and  that  a  deed,  or  other  written  obligation  or 
contract,  prodVired  by  such  means,  is  inopera- 
tive and  void,  and  that  rule  is  applied  in  all  ju- 
risdictions where  the  principles  of  the  conunon 
law  prevail.    Pierce  v.  Brovm,  supra. 

Actual  violence  is  not  necessary  to  constitute 
duress  even  at  common  law,  as  understood  in 
the  parent  country,  because  consent  is  the  very 
essence  of  a  contract,  and  if  there  be  compul- 
sion there  is  no  consent,  and  it  is  well-settled 
law  *that  moral  compulsion,  such  as   [*158 
that  produced  by  threats  to  take  life  or  to  in- 
flict great  bodily  harm,  as  well  as  that  pro- 
duced by  imprisonment,  is  sufficient  to  destroy 
free  agency,  without  which  there  can  be  no  con- 
tract, as  in  that  state  of  the  case  there  is  no 
consent.     Chit.  Cont.  192;  2  Greenl.  Ev.  283;  2 
Inst.  482;  2  Roll.  Abr.  124;  Richardson  v.  Uun- 
can,  3  N.  H.  508;  Waikins  v.  Baird,  6  Mass. 
511. 

Where  a  party  enters  into  a  contract  for  fear 
of  loss  of  life,  or  for  fear  of  loss  of  limb,  or  fear 
of  mayhem,  or  for  fear  of  imprisonment,  the 
contract  is  as  clearly  void  as  when  it  was  pro- 
cured by  duress  of  imprisonment,  which  is 
where  there  is  an  arrest  for  an  improper  pur- 
pose without  just  cause,  or  where  there  is  an 
arrest  for  a  just  cause  but  without  lawful  au- 
thority, or  for  a  just  cause  but  for  an  iinlawful 
purpose;  and  the  rule  is  that  in  either  of  tliose 
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events  the  party  arrested,  if  he  was  thereby  in- 
duced to  enter  into  a  contract,  may  avoid  it  as 
one  procured  by  duress. 

2.  Judgments  were  not  liens  at  common  law, 
but  Ck>ng^ess,  in  adopting  the  modes  of  proces.^} 
prevailing  in  the  states  at  the  time  the  judicial 
Hystem  of  the  .United  States  was  organized, 
made  judgments  recovered  in  the  Federal 
courts  uens  in  all  cases  where  they  were  so  by 
the  laws  of  the  states,  and  a  later  act  of  Con- 
gress has*provided  that  judgments  shall  cease 
to  have  that  operation  in  the  same  manner  and 
at  the  same  periods  in  the  respective  Federal 
districts  as  like  processes  do  when  issued  from 
the  state  courts.  Williama  v.  Benedict,  8 
How.  Ill ;  Riggs  v.  Johnson  Co,  6  Wall.  166,  18 
L.  ed.  768. 

Such  a  lien  confers  a  right  to  levy  on  the 
land  to  the  exclusion  of  other  adverse  interests 
acquired  subsequently  to  the  judgment,  but  the 
lien  constitutes  no  property  or  right  in  the 
land  itself,  as  it  is  merely  a  general  lien  secur- 
ing a  preference  over  subsequently  acquired  in- 
terests in  the  property.  Conard  v.  Atlantic  Ins. 
Co.  1  Pet.  443;  Mcissingill  v.  Dovms,  7  How. 
767 ;  Buchan  v.  fifumner,  %  Barb.  Ch.  165 ;  Ells 
T.  TousUy,  1  Paige,  280;  White  ▼.  Carpenter, 
2  Paige,  217. 

150*]  *For  these  reasons  we  are  of  opinion 
that  the  circuit  court  erred  in  entering  a  de- 
cree for  the  appellee. 

Decree  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  for 
the  appellant,  in  conformity  with  the  opinion 
of  this  court. 

THE  PHILADELPHIA,  WILMINGTON  & 
BALTIMORE  RAILROAD  COMPANY,  Plff. 
in  Err,, 

JOHN  DUBOIS. 
(See  8.  C.  12  Wall.  47-65.) 

For  huUding  piers — patents-estoppel  6y  silence 
— evidence  of  state  of  art. 

The  first  claim  In  Dubois's  patent  for  bnlldlng 
plera  is  not  for  a  process,  but  for  a  device  or  instru- 
ment to  be  employed  In  a  process,  the  instrument 
being  a  floatins:  coller-dam. 

The  second  claim  of  the  patent  is  for  the  use  of 
the  tabe,  whether  longer  or  shorter,  no  matter  what 
Its  shape  or  material,  or  of  how  many  parts  con- 
sisting. 

'  A  party  Is  not  estopped  by  his  silence,  unless  it 
has  misled  another  to  his  hurt. 

Evidence  in  regard  to  the  state  of  the  art  had  no 
legitimate  bearing  upon  the  question  whether  the 
patentee  was  the  first  inventor. 

[No.   94.] 
Argued  Mar.  1,  1871.    Decided  Apr.  S,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  for  the  alleged 
infringement  of  a  certain  patent.  Judgment 
having  been  given  for  the  plaintiff,  the  defend- 
ant sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
€i  the  court. 

KoTE. — Ditrthtction  "between  inventions  and  proo- 
e»»eJt;  *rhen  latter  patented — see  note,  14  L.  ed. 
U.  8-  683. 

Estoppel  by  silence:  hif  laehes  or  acquiescence — 
■p«  note,  38  L.  ed.  U.  8.  478. 
12  Waix. 


Messrs.  J.  E.  B.  Latrohe,  William  Sohleyy 
and  Tliomaa  Donaldson,  for  plaintiff  in  er- 
ror: 

The  first  claim  of  the  plaintiff  is  for  the 
specified  means  of  effecting  the  result;  of  plac- 
ing a  pier  in  a  river  or  stream,  in  a  condition 
of  preparedness  for  the  reception  of  the  bridge, 
intended  to  be  thrown  over  such  river  or  stream. 
Those  means  embraced  a  floating  coffer-dam 
constructed,  used  and  guided  as  described  in 
the  specification;  and  also  embraced  the  speci- 
fied devices  and  contrivances  for  constructing, 
using  and  guiding  the  said  coffer-dam,  up  to 
the  point  of  the  completeness  of  the  pier. 

That  this  comprcnensive  interpretation  is 
true,  is  shown  by  the  language  of  the  claim  it- 
self. It  is  for  building  and  setting  piers.  It 
is  not  for  the  coffer-dam  nor  for  the  use  of  the 
coffer-dam  separately;  but  for  the  use  of  the 
coffer-dam  described  in  the  specification,  con- 
structed as  therein  mentioned,  gradually  low- 
ered by  the  weight  of  the  masonry,  and  guided 
in  its  descent  by  guide  piles,  in  the  manner 
mentioned  in  the  specification,  all  co-operating 
to  produce  the  result  to  be  accomplished,  name- 
ly: building  and  setting  a  finished  pier  in  a 
river  or  stream. 

The  correctness  of  this  interpretation  is  fur- 
ther shown  by  the  language  used  in  the  first 
paragraph  of  the  specification,  where  he  claims 
to  have  invented  a  new  and  useful  improve- 
ment in  building  piers  for  bridges  and  other 
structures,  and  setting  the  same.  His  first 
claim  is  for  this  improvement,  and  was  in- 
tended to  cover  the  whole. 

In  another  part  of  the  specification,  after 
mentioning  certain  preparatory  steps,  he  pro- 
ceeds to  show  how  the  platform  was  to  be  con- 
structed; the  first  section  of  the  hollow  tube 
to  be  bolted  thereon,  etc.,  for  the  building  and 
setting  of  the  pier;  and  then  follows  a  descrip- 
tion of  the  whole  process  of  building  and  lower- 
ing the  pier  in  its  gradually  guided  descent 
until,  in  his  own  language,  ''the  pier  rests 
down  and  becomes  set  upon  the  foundation.'' 

A  further  ar^ment  in  support  of  the  con- 
struction that,  in  his  claim,  he  meant  to  in- 
clude the  entirety  of  his  alleged  improvement, 
is  furnished  by  the  second  claim,  which  is  ''for 
the  use  of  the  tube  which  constitutes  the  dam, 
for  encasing  and  strengthening  the  pier,  sub- 
stantially as  set  forth."  This  second  claim  be- 
ing for  the  tube,  substantially  as  set  forth, 
shows  that  the  like  words  "substantially  as  set 
forth,"  used  in  the  first  claim,  refer  not  to 
the  floating  coffer-dam,  which  is  another  name 
for  the  tube  mentioned  in  the  second  claim, 
but  refers  to  the  process  of  building  and  setting 
the  pier,  as  described  in  the  specification  in  its 
entirety.  A  claim  for  a  process  must,  of  neces- 
sity, be  definite,  precise  and  comprehensive. 
It  must  be  for  an  entirety;  not  for  separate 
parts  of  the  means  described  as  necessary  to 
produce  the  result. 

The  first  claim  is  for  a  process.  A  process 
may.  imdoubtedly,  be  the  basis  of  the  patent 
where  no  part  of  the  means  employed,  separate- 
ly considered,  is  new  or  claimed  as  new.  The 
combination  of  co-operating  constituent  ele- 
ments, so  combined  and  operating  as  to  pro- 
duce a  new  and  useful  result,  or  a  known  re- 
sult in  a  new  and  useful  way,  is  patentable.  In 
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tach  a  case,  the  patent  stands  upon  the  combi- 
nation or  process. 

Prouiy  v.  Draper,  1  Story,  668;  Prouty  v. 
RuggleSj  16  Pet.  336 ;  Davis  v.  Palmer ^  2  Brock. 
298 ;  McCormiok  v.  Talcott,  20  How.  406,  15  L. 
ed.  930;  Vance  v.  Campbell,  1  Black,  427,  17  L. 
ed.  168;  Burr  v.  Duryee,  1  Wall.  672,  17  L.  ed. 
668;  Eames  v.  Godfrey,  1  Wall.  79,  17  L.  ed. 
548;  Turrill  v.  R.  Co,  1  Wall.  491,  17  L. 
ed.  668;  Case  v.  Broum,  2  Wall.  320,  17  L.  ed. 
817;  Palmer  v.  Wagataffe,  26  Eng.  L.  &  E. 
637;  Untoin  v.  Heath,  32  Eng.  L.  &  E.  36. 

In  the  construction  given,  as  to  the  first 
claim,  it  is  limited  to  so  much  of  the  process  as 
is  necessary  to  building  the  pier.  It  ignores 
the  idea  of  a  process  for  builaing  and  setting. 
It  does  not  regard  the  guide  pile  as  embraced 
by  the  first  claim,  nor  the  holes  in  the  platform 
as  part  of  the  means  employed  in  tne  mode 
of  accomplishing  what  he  claims  as  his  inven- 
tion in  this  first  claim. 

This  first  claim  is  for  designated  means  to 
produce  a  specified  result,  which  result  em- 
braces the  setting  of  the  pier;  and  the  means 
designated  for  the  accomplishment  of  this  re- 
sult, comprehend  the  apparatus,  devices  and 
contrivances  plainly  set  forth  in  the  specifi- 
cation as  the  means  employed,  in  connection 
with  the  buoyancy  of  the  water,  to  produce  the 
result;  said  means  combined  and  co-operating 
substantially  as  set  forth  in  the  specification. 
And  second,  when  the  same  or  a  like  result  has 
been  produced  by  other  and  different  means, 
such  result  would  be  attained  without  any  in- 
fringement of  the  plaintiff's  first  claim. 

It  becomes  a  question  of  identity.  The  doc- 
trine as  to  "mecnanical  equivalents''  and  as  to 
"fraudulent  evasion"  can  have  no  rightful  ap- 
plication in  a  question  of  this  kind. 

We  used  a  platform  but  not  a  platform  per- 
forated with  noles  for  the  insertion  of  guide 
piles.  We  used  an  iron  tube  of  boiler  plate 
metal;  but  not  a  hollow  tube,  with  a  bolting 
fiange  on  its  lower  edge,  so  as  to  be  bolted  hori- 
zontally to  the  platform.  We  used  no  calk, 
pitch  or  cement;  our  tube  had  an  iron  bottom, 
part  of  the  tube  itself.  We  used  the  buoyancv 
of  the  water;  but  not  in  combination  with 
plaintiff's  apparatus.  The  buoyancy  of  water 
IS  a  property  of  nature  which  no  one  can  ap- 
propriate. 

Now,  it  was  very  material  that  the  jury 
should  have  been  properly  instructed  as  to  this 
first  claim.  Pier  No.  3,  the  pier  in  the  deepest 
water,  was  guided  by  screws  alone,  without  the 
use  even  of  a  shaping  frame.  Pier  No.  2  was 
partly  lowered  by  screws  and  subsequently  by 
fall  and  block ;  and  was  guided  by  furring,  con- 
stituting a  shaping  frame.  Piles  were  not  used 
at  all  to  guide  the  platform. 

The  second  claim  of  the  plaintiffs  is  "for 
the  use  of  the  tube,  which  constitutes  the  dam 
for  encasing  and  strengthening  the  pier,  sub- 
stantially as  set  forth." 

The  words  "substantially  as  set  forth,"  re- 
quire that  we  should  recur  to  the  specification, 
to  see  what  sort  of  a  tube  is  there  described. 
And  it  seems  to  be  plain  that  he  claims  a  sec- 
tional caisson.  His  direction  is,  to  bolt  to  the 
upper  side  of  the  platform  one  section  of  a  hol- 
low rectangular  box  or  tube.  He  speaks  again 
of  the  first  and  several  other  sections,  and  of 
additional  sections. 
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But  the  court  construes  this  claim  as  em- 
bracing the  use  of  the  tube,  "whether  it  be  first 
placed  in  position  entire,  or  be  built  in  sec- 
tions as  the  masonry  progresses."  Now,  there 
was  evidence  that  one  at  least  of  the  caissons 
was  constructed  entire,  on  shore,  and  then 
floated  to  its  place,  and  set  on  its  foundation 
before  any  masonry  was  put  in.  But  the 
court's  instruction  declares  the  building  of  a 
pier,  in  such  tube,  to  be  an  infringement  of 
the  second  claim.  In  this  ruling,*  the  court, 
we  think,  was  in  error. 

The  defendant's  first  prayer  ought  to  have 
been  granted,  in  terms  as  propounded.  It  em- 
bodied a  true  interpretation  of  the  principle  of 
operation,  as  it  is  denominated  in  the  specifica- 
tion, and  which,  in  fact,  is  a  process  for  build- 
ing and  setting  piers  in  rivers  and  streams. 
We  use  the  word  "process"  because  it  is  gen- 
erally used  in  cases  of  this  character.  The 
word  "method,"  "mode,"  "plan,"  or  other  like 
term,  would  equally  well  express  the  idea.  The 
distinction  between  a  patent  for  a  process  and 
a  patent  for  a  machine,  is  shown  in  the  various 
cases  cited  in  Coming  v.  Burden,  16  How.  269, 
and  in  the  opinion  in  that  case,  p.  267. 

The  eighth  prayer  of  the  defendant  ought  to 
have  been  granted. 

Fraud  and  imposition  in  obtaining  the  pat- 
ent were  directly  charged.  Strong  evidence 
was  given  tending  to  show  the  alleged  fraud. 

In  the  conversation  between  them,  Dubois 
did  not  disclose  the  fact,  if  such  was  the  fact, 
nor  even  pretend  that  he  was  the  inventor  of 
the  mode  of  building  and  setting  bridges, 
which  Mr.  Parker,  as  the  engineer  of  defend- 
ant, intended  to  follow  in  constructing  and 
setting  the  piers.  It  is  a  strong  case  for  the 
application  of  the  doctrine  of  estoppel  in  pais. 
His  silence  was  justification  to  Mr.  Parker,  in 
pursuing  the  course  which  he  had  explained 
to  Dubois  he  intended  to  pursue.  The  follow- 
ing cases  are  cited  on  this  point: 

Doe  V.  Oliver,  2  Sm.  Lead.  Cas.  7th  ed.  606; 
6  M.  &  R.  202,  and  notes;  Dezell  ▼.  Odell,  3 
Hill,  219;  Stephens  v.  Baird,  9  Cow.  277; 
Hatch  v.  Kimhail,  16  Me.  146;  Rangeley  v. 
Spring,  21  Me.  137 ;  Tongue  v.  Nutu)eU,  17  Md. 
212;  Alexander  v.  Walter,  8  Gill,  247;  MoClel- 
lan  v.  Kennedy,  8  Md.  230;  Bk.  v.  Lee,  13  Pet. 
119;  Pickard  v.  Sears,  6  Ad.  &  El.  469. 

The  ninth  prayer  was  framed  on  the  theory 
that  the  evidence  in  relation  to  the  state  of  the 
art  of  building  and  setting  piers,  known  at 
the  date  of  plaintiff's  patent,  was  proper  to  be 
considered  by  the  jury  on  the  question  whether 
the  plaintiff  was  the  first  and  original  inventor 
of  what  he  claimed  as  new.  The  court,  in  its 
sixth  instruction,  limited  the  consideration  of 
the  state  of  art,  to  the  question  of  damages 
alone.  See  Vance  v.  Campbell,  1  Black,  427, 
17  L.  ed.  168. 

Messrs.  William  H,  Armstrong,  Saaaitel 
Linn,  and  L.  if.  Reynolds,  for  defendant  in 
error : 

It  was  competent  for  Mr.  Dubois  to  claim 
and  to  obtain  a  patent  for  a  combination,  and 
also  for  such  of  the  elemental  parts  of  the  com- 
bination as  were  new  and  useful. 

Curt.  Pat.  3d  ed.  §§  110,  249,  332;  Wyeth  ▼. 
Stone,  1  Story,  273;  Hogg  v.  Emerson,  6  How. 
437,    11    How.    687;     Moody     v.     Fi«Jt#?,     2 
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Mas.  117;  Pitt  T.  Whitman,  2  Story,  609;  Par- 
ker V.  Haworthf  4  McLean,  370. 

The  proper  construction  of  the  patent  to  Du- 
bois, is  that  given  to  it  by  the  court  below,  in 
instructions  1^  the  jury,  and  that  it  is  not  for  a 
process  for  setting  and  building  piers,  as  con- 
tended for  by  defendant,  but  for  certain  devices 
or  apparatus  to  be  used  in  building  or  setting 
piers ;  that  it  is  for  a  platform  and  water-tight 
tube  or  caisson  attached  thereto,  as  described  as 
mn  improvement  upon  the  coffer-dams  formerly 
used  for  such  purpose;  for  the  use  of  the  tube 
tts  a  protection  to  the  pier  after  it  has  been 
erected,  and  for  a  combination  of  the  coffer-dam 
with  guide  piles,  as  described,  for  the  purpose  of 
guiding  ana  directing  the  pier  to  its  foundation 
mt  the  bottom  of  the  river,  and  staying  it 
against  lateral  motion,  by  means  of  the  guide 
piles  to  be  cut  off  above  the  platform.  The  pat- 
ent is  for  the  structures,  apparatus  or  devices, 
described  in  the  specifications,  and  which  are  to 
be  used  in  the  process  of  building  and  setting 
piers.  It  is  for  the  devices  employed,  by  what- 
ever name  they  should  be  called,  and  not  for  the 
process  in  which  they  are  used. 

The  plaintiff/  after  describing  one  mode  of 
carrying  out  this  invention,  proceeds  to  specify 
his  several  claims  for  letters  patent,  thus: 

1.  Building  and  setting  piers  by  means  of  a 
floating  coffer-dam,  substantially  as  set  forth; 
and  thereupon  the  defendant's  counsel  argue, 
that  the  words  "substantially  as  set  forth"  re- 
fer to  the  preceding  description,  and  include  the 
entire  means  used  as  described  for  building  an(f 
•etting  a  pier.  We  contend  that  they  mean  the 
employment  of  a  coffer-dam,  substantially  like 
that  set  forth  in  the  building  and  setting  of 
piers. 

The  patent  granted  to  plaintiff  is  for  three 
distinct  things,  viz.:  a  coffer-dam,  such  as  de- 
scribed f6r  building  and  setting  piers ;  the  tube, 
constituting  the  coffer-dam,  for  encasing  the 
pier;  and  the  coffer-dam  in  combination  with 
the  guide  piles.  Each  of  these  constitutes  a  dis- 
tinct claim,  and  is  susceptible  of  a  separate  in- 
fringement. 

The  first  claim  is  not  for  a  process,  but  for 
the  use  of  certain  specified  apparatus  in  the 
building  and  setting  ot  piers,  which  may  be  in- 
fringed without  the  use  of  certain  other  ele- 
ments which,  in  combination  therewith,  are 
made  the  subject  of  the  third  claim.  In  sup- 
port of  this  proposition  we  refer  to  Coming  v. 
Burden,  15  How.  252. 

The  tube  or  caisson  which,  with  the  platform, 
constitutes  the  coffer-dam,  is  not  necessarily  to 
be  built  in  sections,  but  may  consist  of  one  en- 
tire tube,  and  after  one  section  has  been  bolted 
or  fastened  to  the  platform,  in  the  manner  de- 
scribed in  the  specification,  other  sections  are 
to  be  added,  only  as  the  same  may  be  required 
by  the  depth  of  the  water  in  which  the  pier  is 
to  be  set. 

Dubois  was  under  no  obligation  to  disclose 
to  Mr.  Parker  his  invention  and,  therefore,  no 
estoppel  can  result  from  his  alleged  silence ;  and 
even  if  under  certain  circumstances  silence 
would  estop  him,  the  case  as  presented  lacks  one 
essential  element  of  an  estoppel  in  pais,  in  that 
there  is  no  evidence  that  anything  of  value  was 
expended  by  Mr.  Parker  or  the  defendant  in  ig- 
norance of  Dubois'  right.  The  defendant  was 
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not  influenced  to  act  by  the  silence  of  Dubois. 
On  this  point  the  following  oases  are  cited: 

Com,  V.  Moltz,  10  Pa.  530;  Wallis  v.  Trues- 
dell,  6  Pick.  465 ;  Whitney  v.  Holmes,  15  Mass. 
152;  Miller  v.  Cresson,  5  Watts  &  S.  284;  Can. 
Co.  ▼.  Hathaway,  8  Wend.  480;  Hill  v.  Epley, 
31  Pa.  334;  Ream  v.  Hamish,  45  Pa.  379;  Mil- 
linger  V.  8org,  55  Pa.  225;  Chapman  v.  Chap- 
man, 59  Pa.  214. 

The  facts  necessary  to  establish  an  estoppel 
in  pais,  must  appear  affirmatively  and,  there- 
fore, there  being  no  evidence  in  the  case  show- 
ing that  defendant  or  Mr.  Parker  was  misled  to 
their  hurt,  there  can  be  no  estoppel,  even  assum- 
ing the  fact  of  Dubois'  silence. 

Com,  V.  Moltz,  10  Pa.  530;  Hill  v.  Epley,  31 
Pa.  334. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  merits  of  the  controversy  between  the 
parties  in  this  case,  relate  mainly  to  the  in- 
quiry whether  the  circuit  court  correctly  con- 
strued the  patent,  for  an  alleged  infringement 
of  which  the  suit  was  brought.  At  the  trial,  it 
became  a  material  question,  for  what  invention 
the  patent  was  granted,  and  especially  what  the 
first  claim  of  the  patentee  was  intended  to  cov- 
«r.  Was  it  a  device,  a  structure  or  an  instru- 
ment designed  for  use  in  a  process ;  or  was  it  a 
process  itself?  The  defendants,  now  plaintiffs 
m  error,  contended  that  the  patent,  so  far  as  it 
covered  the  first  claim,  was  for  a  process  of 
building  and  setting  piers,  which  process  con- 
sisted of  driving  temporary  piles  in  the 
bed  of  a  stream  outside  of  a  given  space; 
then  preparing  a  suitable  accommodation  for  a 
pier ;  then  making  a  strong  timber  or  other  suit- 
able character  of  platform  and  bolting  upon  its 
upper  surface  a  section  of  a  hollow  rectangular, 
or  other  desirable  form  of  box,  to  be  made  of 
boiler  plate  metal  or  other  suitable  material, 
strengthened  laterally  and  longitudinally,  from 
sides  and  ends,  by  means  of  strong  rods,  and 
fitted  to  slide  down  and  over  the  guides  piles 
first  driven,  by  cutting  vertical  holes  through 
the  platform;  then  laying  the  masonry  of  this 
r»ier  in  this  box  made  water-tight,  adding  sec- 
tions from  time  to  time,  as  the  increasing 
weight  of  the  masonry  required,  and  as  the  box 
with  its  contents  sunk,  until  the  platform,  and 
pier,  encased  by  the  different  sections  of  the 
box,  rested  and  became  set  upon  the  foundation 
prepared,  when  the  guide  piles  are  sawed  off 
just  above  the  top  of  the  timber  or  other  plat- 
form, so  that  their  stumps,  in  connection  with 
the  weight  of  the  pier,  may  serve  to  prevent  lat- 
eral movement  of  the  platform  and  pier  on  the 
foundation.  Holding  such  opinions  of  the  na- 
ture of  the  Invention,  the  defendants  asked  the 
court  thus  to  construe  the  patent  and  to  in- 
struct the  jury  that  the  words  "substantially 
as  described"  in  the  specification,  when  speaking 
of  the  "principle  of  operation,"  which  the  pat- 
entee desired  to  have  protected,  and  the  words 
"substantially  as  set  forth,"  in  the  first  claim, 
refer  to  that  process;  and  hence,  that  unless  the 
defendants  use  that  process  as  detailed,  as  well 
as  the  nlatforra  composing,  in  part,  the  fioating 
coffer-dam  fitted  to  slide  down  the  guide  piles 
referred  to,  by  cutting  vertical  holes  through  it 
and  sawing  off  the  stumps  of  the  piles  just 
above  the  u>p  of  the  platform  when  tne  pier  is 
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completed,  as  also  the  other  parts  of  the  process 
claimed  in  the  first  claim,  the  plaintiff  could 
^ot  recover  for  an  infrinsfement  of  that  claim. 
This  instruction  the  court  refused  to  give,  con- 
struing the  claim  to  be,  not  for  a  process,  but 
for  a  device  or  instrument  to  be  employed  in  a 
process,  the  instrument  being  a  floating  coffer- 
dam, constructed  as  described  in  the  specifica- 
tions, in  which  the  masonry  of  the  pier  might  be 
laid  and  sunk  to  the  foundation  by  its  own 
gravity. 

In  this,  it  is  now  insisted  the  court  erred.  We 
are  of  opinion,  however,  thaf  the  construction 
given  to  this  claim  was  correct,  and  that  the 
defendants  were  not  entitled  to  an  affirmative 
response  to  their  prayer.  Undoubtedly,  a  pat- 
entee may  claim  and  obtain  a  patent  for  an  en- 
tire combination  or  process,  and  also  for.  such 
parts  of  the  combination  or  process  as  are  new 
and  useful,  or  he  may  claim  and  obtain  a  patent 
for  both.  That  this  patentee  did  not  intend  by 
his  first  claim  to  appropriate  the  process  of 
building  and  setting  piers  which  he  had  pre- 
viously described  in  his  specification  is  made 
evident  by  several  considerations.  The  words 
by  which  the  claim  is  immediately  preceded 
tend  strongly  to  show  this.  The  patentee  had 
described  the  common  method  of  building  and 
setting  piers,  by  a  stationary  coffer-dam  built 
up  from  the  bottom,  out  of  which  the  water  was 
pumped.  The  inconvenience  and  expense  of 
this,  he  proposed  to  obviate.  He  then  added, 
'*to  enable  others  to  perform  with  my  invention, 
I  will  proceed  to  describe  its  construction  and 
operation."  Did  he  mean  construction  of  a 
nrooess?  Following  this  was  a  description  of  a 
floating  caisson,  or  coffer-dam,  with  all  the  de- 
tails of  its  construction,  and  also  of  guide  piles, 
with  a  mode  for  their  use  in  directing  the  cof- 
fer-dam in  its  descent  with  the  pier  to  tlie 
foundation.  He  then  added,  "I  have  ^iven  a 
minute  description  of  means  for  carrying  out 
my  invention,  but  I  do  not  wish  to.be  confined 
to  those  means  (by  which  he  plainly  meant 
process),  but  desire  to  be  protected  in  the  prin- 
ciple of  operation  embodied  in  a  floating  coffer- 
dam, substantially  as  described,  for  building  and 
setting  piers  for  bridges  and  other  structures.'* 
Tliis  can  hardly  mean  anything  else  than  a 
claim  for  the  principle  of  operating  in  build- 
ing and  setting  piers  through  the  instrumental- 
ity of  a  floating  coffer-dam,  substantially  such 
61*]  as  he  had  previously  •described.  The  Ian- 
gunge  is  awkward,  but  it  is  reasonably  intelli- 
gible. It  was  not  the  principle  of  operating  by 
what  was  embodied  in  a  process,  such  as  had 
been  described,  thnt  he  desired  to  be  protected 
in,  but  that  embodied  or  wholly  contained  in  a 
coffer-dam.  This  he  had  described  as  an  im- 
proved substitute  for  a  stationary  dam.  If  it 
was  not  the  method  or  process  that  he  sought 

Protection  for,  it  is  incredible  that  he  would 
ave  described  it  as  embodied  (that  is,  collected 
into  a  whole)  in  one  of  the  devices  used  in  the 
process.  Now,  reading  the  first  claim  in  con- 
nection with  this  language  of  the  specification 
that  immediately  precedes  it,  we  cannot  doubt 
that  the  claim  is  for  the  instrument  or  device 
denominated  a  floating  coffer-dam,  substantially 
such  as  described  in  the  specification,  to  be  used 
in  building  and  setting  piers.  It  is  clear  the 
invention  was  regarded  by  the  patentee  as  a  dif- 
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ferent  thing  from  the  mode  of  using  it.  **Hav- 
ing,"  said  he,  "described  one  mode  of  carrying 
out  my  invention,  what  I  claim  and  desire  to  se- 
cure by  letters  patent  is:  1.  Building  and  set- 
ting piers  by  means  of  a  floating  coffer-dam, 
substantially  as  set  forth;  2.  the  use  of  the 
tube  which  constitutes  the  dam  for  incasing  and 
strengthening  the  pier,  substantially  as  set 
forth;  3.  the  guide  piles,  AA,  in  combination 
with  a  floating  coffer-dam,  substantially  as  and 
for  the  purpose  set  forth."  If  his  intention  was 
to  claim  the  process,  or  a  process  substantially 
such  as  described  in  the  specification,  it  was 
easy  to  say  so,  and  it  was  worse  than  useless  to 
mention  only  one  of  the  means  or  instruments 
by  which  the  process  was  conducted.  Looking, 
also,  at  the  third  claim,  which  is  plainly  for  a 
combination  of  devices,  a  combination  of  a  float- 
ing coffer-dam  with  guide  piles,  substantially 
as  described,  and  for  the  purposes  described,  to 
wit :  building  and  setting  piers,  it  is  evident  the 
first  claim  was  for  the  caisson  or  coffer-dam. 
Why  claim  such  a  combination  if  the  first  claim 
was  for  a  process  of  which  the  guide  piles  and 
the  floating  dam  were  essential  component 
parts  ? 

At  the  argument  much  importance  was  at- 
tached, on  behalf  of  the  plaintiffs  in  error,  to  the 
fact  that  the  language  *of  the  claim  is,  [*62 
"building  and  setting"  piers  by  means  of  a 
floating  coffer-dam,  and  it  was  urged  that,  in 
the  construction  given  to  it  by  the  court,  the 
idea  of  "setting"  the  pier  is  ignored.  But  the 
getting  of  a  pier  by  means  of  a  floating  dam  is 
inseparable  from  the  construction  of  a  pier.  It 
is  a  part  of  the  process  of  building.  The  build- 
ing consists  in  laying  the  masonry  of  the  pier 
within  the  dam,  causing  it  to  descend  by  its  own 
gravity  towards  the  bottom  until  it  reaches  the 
foundation.  This  descent  is  the  setting.  The 
floating  coffer  is,  therefore,  an  instrument  not 
only  for  building,  but  for  setting  piers.  Hence, 
if  the  claim  was,  as  we  think,  for  the  floating 
dam  alone,  when  used  for  the  purpose  desig- 
nated, and  not  for  its  use  in  combination  wiui 
the  other  devices,  and  with  the  process  described 
in  the  specification  (what  the  inventor  called 
"one  mode  of  carrying  out  his  invention")  it 
was  well  described  as  a  means  for  building  and 
setting  piers. 

The  plaintiffs  in  error  also  complain  that  the 
court  construed  the  second  claim  of  the  patent 
to  be  for  the  use  of  the  tube,  or  material   of 
which    the    dam    is    made,    for    incasing    and 
strengthening  the  pier,  no  matter  whether  it  be 
first  placed  in  position  entire  or  be  built  in  sec- 
tions as  the  masonry  progresses.     It  is  argued 
the  claim  embraced  only  an  iron  sectional  tube 
or  caisson.     It  is  very  manifest,  however,  that 
the  construction  given  to  it  was  right.     The 
specification   expressly   describes   the   tube    as 
"composed  of  boiler  plate  metal  or  other  suit- 
able material;"  and,  again,  it  states  "that  a 
fioating  water-tight  coffer-dam,  operating  on  the 
principle  described,  might  be  made  of  wood  or 
other  material  than  boiler  plate  metal."     It  is 
equally  plain  that  a  tube  composed  of  sections 
was  not  exclusively  meant.    The  claim  rrfers 
to  the  specification,  and  that  explains  both  its 
construction  and  its  possible  use  in  strengthen- 
ing the  piers.     By  reference  to  it,  it  will  be  seen 
that  the  tube  is  not  necessarily  constituted  of 
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several  sections.  Its  formation  is  described  to 
b«,  constructing  a  strong  timber  or  other  suita- 
ble character  of  platfortn,  and  bolting  to  its  up- 
per side  one  section  of  a  hollow  rectangular,  or 
other  desirable  form  of  box  or  tube,  which 
63*]  *i8  used  to  incase  or  strengthen  the  pier, 
the  tube  being  composed  of  boiler  plate  metal  or 
oth'^r  suitable  material.  This  platform  and 
section  of  the  tube  are  then  calkea  and  pitched, 
or  cemented,  so  as  to  be  water  tight  at  bottom 
and  on  al)  sides,  except  at  top,  and  strength- 
ened, laterally  and  longitudinally,  by  means  of 
strong  rods.  It  is  then  complete  and  ready  for 
all  the  uses  for  which  it  is  designed.  Sections 
are  added  only  when  required  by  the  depth  of 
the  water,  and  when  the  tube  has  sunk  in  conse- 
quence of  the  masonry  laid  in  it  nearly  to  a 
level  of  the  water  surface,  although,  if  desired, 
they  may  be  continued  to  the  top  of  the  pier. 
There  is  nothing  that  would  justify  our  holding 
that  the  claim  demands  a  tube  composed  of  more 
than  one  section.  It  is  the  use  of  the  tube, 
whether  longer  or  shorter,  no  matter  what  its 
shape  or  material,  or  of  how  many  parts  consist- 
ing, that  the  claim  sought  to  cover. 

What  has  been  said  is  sufficient  to  show  that, 
in  our  opinion^  the  circuit  court  did  not  misin- 
terpret the  first,  the  second  or  the  third  claim 
of  the  patentee. 

The  next  assignment  of  error,  not  disposed  of 
by  the  observations  we  have  already  made,  is, 
that  the  court  refused  to  charge  the  jury  as  re- 
quested by  the  defendants*  eighth  prayer.  That 
prayer  was:  "That  if  the  jury  should  find  that 
the  plaintiff,  in  the  spring  of  1861,  explained 
hia  invention  to  the  witnesses  who  testified  upon 
the  subject,  by  verbal  statements  only,  but  with- 
out reducing  the  same  to  practice  by  making  a 
drawing,  model,  or  writt^  specification  there- 
of; and  that,  prior  to  the  application  of  the 
plaintifiT  for  a  patent,  Parker,  the  engineer  of 
the  defendants,  superintending  the  construction 
of  their  bridge  across  the  Susquehanna,  had  de- 
vised and  perfected  the  plan  afterwards  pursued 
for  building  and  setting  the  piers  of  tne  said 
bridge,  and  was  actually  engaged  in  preparing 
for  the  work  of  actual  construction  when,  as 
testifi^  by  the  said  Parker,  the  plaintiff  called 
on  him  and  heard  the  plan  described  without 
making  any  claim  thereto,  but  afterwards  ap- 
plied for  and  obtained  the  patent  on  which  the 
present  action  is  founded,  then  the  plaintiff  was 
not  entitled  to  recover."  The  theory  of  this 
prayer  was  twofold.  The  defendants  had 
pleaded  that  the  letters  patent  of  the  plaintiff 
were  obtained  by  fraud  and  imposition  on  the 
Patent  Office,  and  the  prayer  assumed  that  his 
not  claiming  the  invention  when  Parker  de- 
scribed his  plan  for  building  and  setting  the 
piers  of  the  bridge  established  the  fraud 
pleaded.  The  prayer  also  lissumed  that  the 
plaintiff's  silence,  when  Parker's  plans  were  re- 
vealed, coupled  with  the  facts  that  Parker  was, 
at  the  time,  preparing  for  the  work  of  actual 
construction,  that  he  subsequently  proceeded 
with  his  plan,  and  that  the  plaintiff's  patent 
was  afterwards  applied  for  and  obtained, 
amoimted  to  an  estoppel  in  pais.  It  is  impossi- 
ble, however,  to  discover  how  the  plain- 
tifTs  silence  on.  the  occasion  mentioned  tend- 
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ed  at  all  to  show  a  fraud  upon  the  Patent 
Office,  *much  less  that  it  constituted  a  [*64 
fraud  in  law,  so  as  to  justify  the  court  in  ruling 
that  he  could  not  maintain  his  action.  And  the 
defendants,  when  sued  for  an  infringement, 
were  not  at  liberty  to  set  up  as  a  defense  that 
the  patent  had  been  fraudulently  obtained,  no 
fraud  appearing  upon  its  face.  Rubber  Co,  v. 
Goodyear,  9  Wall.  788,  19  L.  ed.  566. 

Nor  was  there  any  case  presented  by  the 
prayer  that  amounted  to  an  estoppel.  No  prin- 
ciple is  better  settled  than  that  a  party  is  not 
estopped  by  his  silence  unless  it  has  misled  an- 
other to  his  hurt.  Bill  v.  Epley,  31  Pa.  334. 
There  was  no  evidence  of  any  such  misleading 
stated  in  the  prayer  or  found  in  the  case.  The 
patent  was  granted  September  23,  1862.  It  no- 
where appears  that  before  that  day  the  defend- 
ants had  expended  one  dollar  in  building  their 
piers.  Moreover,  the  point  does  not  negative 
knowledge  by  Parker  of  the  plaintiff's  invention 
before  the  conversation  of  which  it  speaks  took 
place ;  and  there  is  some  reason  found  in  the  evi- 
dence for  believing  that  the  plaintiff's  plans  had 
been  revealed  to  Parker  by  Grossman,  to  whom 
the  plaintiff  had  partially  explained  them,  be- 
fore that  conversation.  The  court  could  not, 
therefore,  have  given  the  instruction  asked,  even 
if  the  plaintiff  was  under  obligation  to  disclose 
his  invention  to  Mr.  Parker,  which  we  are  not 
prepared  to  assert. 

The  only  remaining  assignment  of  error  is 
that  the  court  declined  instructing  the  jury  as 
requested,  that  in  considering  the  question 
whether  the  plaintiff  was  or  was  not  the  first 
and  original  inventor  of  the  improvement  de- 
scribed in  his  patent,  they  might  and  ought  to 
consider  the  evidence  in  the  cause  in  relation  to 
the  state  of  the  art  of  building  and  setting  piers 
known  at  the  time  of  the  alleged  invention  of 
the  plaintiff.  Upon  this  subject  the  court  did 
charge  the  jury  that  they  had  a  right  to  take 
into  consideration  the  knowledge  which  they 
might  find  to  have  been  possessed,  prior  to  the 
date  of  the  plaintiff's  patent,  by  the  several  wit- 
nesses whose  names  were  given  in  the  notice  of 
defense,  and  who  had  been  examined;  and  also 
the  description  of  such  constructions  in  Mahan's 
Civil  Engineering,  and  *the  patent  of  ['GS 
George  A.  Parker,  and  also  all  description  of 
his  invention  made  by  the  plaintiff  to  any  one 
prior  to  the  date  of  his  patent  in  1861  or  1862, 
and  also  the  conversation  ( whatever  they  might 
find  it  to  have  been)  between  the  plaintiff  and 
the  engineer  of  the  defendants  in  1862,  prior  to 
the  date  of  the  plaintiff's  application  for  a  pat- 
ent. This  was  all  the  defendants  had  a  right  to 
ask.  They  had  given  notice  of  nothing  more. 
They  had  not  apprised  the  plaintiff  that  the 
novelty  of  his  invention  would  be  assailed  by 
any  other  evidence  than  such  as  they  had  par- 
ticularized in  their  notice  of  defense.  While, 
therefore,  evidence  in  regard  to  the  state  of  the 
art  was  proper  to  be  considered  by  the  court  in 
construing  the  patent  and  determining  what  in- 
vention was  claimed,  it  had  no  legitimate  bear- 
ing upon  the  question  whether  the  patentee  was- 
the  first  inventor. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Final  decree,  what  is — presumption  of  sufficient 
appeal  bond-^supersedeas,  when  not  issued — 
to  restrain  punishment  for  contempt. 

A  de<!ree  in  favor  of  complainant  for  a  perpetnal 
Injonctlon  with  costs,  is  a  final  decree,  although  it 
does  not  In  terms  dismiss  a  cross-bill. 

Where  nothine  appears  In  the  record  to  show  that 
the  indemnity  giyen  by  a  bond  on  appeal  is  insuf- 
ficient, it  must  oe  presumed  that  the  amount  Is  suf- 
ficient. 

Authority  to  issue  a  supersedeas  does  not  exist  In 
this  court  except  in  cases  where  it  is  necessary  to 
the  exercise  of  its  appellate  Jurisdiction. 

Where  a  party  has  been  perpetually  enjoined,  and 
the  case  is  appealed,  this  court  will  not  Issue  a 
supersedeas  to  restrain  the  court  below  from  pun- 
ishing him  for  violating  such  injunction. 

[No.  368.] 
Argued  Mar,  .W,  1871,    Decided  Apr.  10,  1871, 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  District  of  Virginia. 
On  motions  to  dismiss  and  for  supersedeas. 
The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  R.  T.  Merriok  and  Geo.  "W,  Brent 
for  appellee. 

Messrs,  Fred  P.  Stanton  and  H,  0. 
Claughton  for  appellant. 

Mr.  Justice  Oliif  ord  delivered  the  opinion  of 
the  court: 

Accurate  conclusions  in  motions  like  the  pres- 
ent, involving  important  questions  of  practice, 
are  essential  to  the  correct  administration  of 
justice  in  all  judicial  tribunals  exercising  ap- 
pellate powers,  but  they  are  especially  so  in  this 
court,  whether  the  case  is  brought  here  from  a 
state  court  or  a  circuit  court,  as  the  jurisdiction 
of  the  court  is  special  and  must  in  every  case  be 
tested  by  the  Constitution  and  the  laws  of  Con- 
gress. 

Considerable  importance  is  attached  in  this 
case  to  the  motion  for  a-  suDefsedeas  as  well  as 
to  the  motion  to  dismiss  the  appeal;  but  the 
court,  in  view  of  the  circumstances,  will  first 
examine  the  motion  to  dismiss,  as  it  is  in  its  na- 
ture preliminary,  and  if  granted  will  render  it 
unnecessary  to  examine  the  other  motion. 

On  the  16th  of  November,  1868,  the  appellee 
filed  a  bill  of  complaint  against  the  appellant  in 
the  circuit  court  of  the  United  States  for  the 
96*]  district  of  Virginia,  setting  up  'two  writ- 
ten agreements  therein  described,  and  to  which 
special  reference  is  made  as  exhibited  in  the  rec- 
ord. They  are  both  of  the  same  date.  With- 
out entering  much  into  details,  suffice  it  to  say 
that  one  purports  to  be  an  assignment  by  the 
appellant  to  Ihe  appellee  of  all  hi^  right,  title, 
interest,  claim  and  demand  whatsoever  in  and  to 
the  property,  stock,  road,  roadbed,  franchise, 
and  charter  of  the  Alexandria  &  Washington 
Railroad  Company,  for  two  specific  purposes: 
(1)  To  secure  the  payment  to  the  appellee  of 
the  sum  of  $5,000  advanced  by  the  appellee  to 
the  appellant;  (2)  to  carry  into  effect  the  pur- 
poses and  objects  set  forth  in  the  other  written 
agreement.     Both  agreements  are  signed  by  the 

Note. — What  is  "final  decree"  or  judgment  of 
state  or  other  court  from  which  appeal  lies — see 
notes,  5  L.  ed.  U.  S.  302:  17  C.  C.  A.  238;  28  C. 
r.  A.  482 ;  32  C.  C.  A.  475. 
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appellant,  and  upon  the  back  of  the  one  given 
to  secure  the  payment  of  the  money  advan^  is 
the  following  agreement  and  consent:  *'We, 
the  undersigned,  do  hereby  agree  and  consent  to 
the  terms  and  conditions  of  the  within  assign- 
ment" which  expressly  recites  that  it  was  exe- 
cuted to  accomplish  the  two  purposes  already 
described.  Reference  to  the  record  will  show 
that  the  assignment  is  signed  by  the  appellant 
and  that  the  indorsement  is  signed  by  all  the 
other  parties  supposed  by  him  to  have  an  inter- 
est in  the  assigned  property. 

Special  reference  is  made  in  the  instrument 
of  assignment  to  the  purposes  and  objects  set 
forth  in  the  other  written  agreement,  in  whidi 
it  is  stipulated,  in  substance  and  effect,  as  fol- 
lows :  ( 1 )  That  the  appellant  and  Walter  Len- 
ox will  convey  all  their  right,  title,  and  interest 
in  that  railroad  company  to  a  new  corporation, 
to  be  formed  as  therein  specified,  or  to  devote 
all  of  that  interest  to  the  common  benefit  of  the 
parties  to  the  instrument,  in  the  proportions 
therein  specified,  in  case  the  old  company  should 
be  revived.  (2)  That  they  agree  to  assign  to 
the  new  company,  when  the  parties  shall  actual- 
ly organize  the  same,  all  their  interest  as 
lessees  of  the  Washington,  Alexandria  &  Oeorge- 
town  Railroad,  or  to  hold  the  same  for  the  ex- 
clusive use  of  the  parties  to  the  agreement,  ac- 
cording to  their  respective  interests.  ( 3 )  That 
the  appellee,  for  himself  and  the  Adams  Ex- 
press Company,  covenants  to  aid  the  new  com- 
pany, with  'money  and  credits,  to  pay,  [*97 
settle  or  compromise  certain  specified  liabilities, 
as  set  forth  in  the  agreement.  Certain  other 
important  conditions  are  also  inserted  in  the  in- 
strument, but  they  are  not  material  in  this  in- 
vestigation. 

Process  was  dulv  issued  and  served,  and  the 
appellant  appeareJ  and  filed  an  answer  setting 
up  various  defenses  to  the  merits  of  the  claim 
made  by  the  appellee.  Subsequent  to  the  filinff 
of  the  answer  the  appellee  filed  the  genenu 
replication,  and  the  cause  being  at  issue  proofs 
were  taken  by  both  parties,  before  the  final 
hearing,  however,  the  appellant  filed  a  cross-bill, 
in  which  he  insisted  upon  the  defenses  set  up 
in  the  answer,  and  also  alleged  that  the  other 
parties  to  the  agreements  were  necessary  par- 
ties to  the  bill  of  complaint.  Due  answer  was 
made  by  the  appellee,  to  the  cross-bill,  and  the 
appellant  filed  to  the  same  the  general  replica- 
tion. 

Such  being  the  state  of  the  pleadings,  the 
cause,  on  the  21st  of  June  last,  came  on  for 
final  hearing  ''upon  the  bill,  answer,  and  repli- 
cation,  and  upon  the  cross-bill,  answer,   and 
replication,  and  upon  the  proofs,*'  and  the  state- 
ment in  the  decree  is  that  "the  court  is  of  the 
opinion  that  the  equity  of  the  case  is  with  the 
complainant,"  and  that  the  court  'thereupon 
do  order,  adjudge,  and  decree  that  James    S. 
French,  the  defendant  in  the  original  bill,   be 
perpetually  enjoined  and  restrained  from  any 
use  of  the  name  or  title  of  the  president  of  the 
Washington  &  Alexandria  Railroad  Company, 
under  any  election  to  that  office  heretofore  held, 
and  from  any  action  by  himself  or  any  attor- 
ney or  agent  to  interfere  with  any  proceeding 
for  the  re-organization  of  the  said  company  un- 
der the  contract  mentioned  in  said  bill,    etc^ 
and  from  any  proceeding  whatever  not  in   ac^ 
cordance    with    the    said    contracts,    without 
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prejudice,**  as  therein  recited.  Omitting  the 
qualifications  stated  in  the  recitals,  the  decree 
continues  as  follows:  "It  is  further  ordered, 
adjudged,  and  decreed  that  the  said  defendant, 
French,  pay  the  costs  in  this  cause." 

Final  decrees  in  suits  in  equity  passed  in  a 
«8*]  circuit  court,  *  where  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  $2,000,  exclu- 
sive of  costs,  may  be  re-examined  in  this  court, 
but  the  act  of  Congress  does  not  define  what  is 
meant  by  the  phrase  "final  decree."  Objection 
is  made  that  the  decree  is  not  final  because  it 
does  not  in  terms  dismiss  the  cross-bill ;  but  the 
court  is  of  the  opinion  that  the  statement  con- 
tained in  the  decree,  that  the  equity  of  the  case 
is  with  the  complainant,  bv  necessary  implica- 
tion disposes  of  the  cross-bill  as  effectually  as  it 
does  of  the  answer  filed  by  the  appellant  to  the 
original  bill  of  complaint.  Leave,  it  is  true,  is 
given  to  either  party  to  apply,  at  the  foot  of  the 
decree,  for  such  further  order  as  may  be  neces- 
sary to  the  due  execution  of  the  same,  or  as  may 
be  required  in  relation  to  any  matter  not  final- 
ly determined  by  it,  but  it  is  quite  apparent  that 
that  reservation  was  superadded  to  the  decree 
as  a  precaution,  and  not  because  the  court  did 
not  regard  the  whole  issue  between  the  parties 
«8  det^mined  by  the  decree.  Such  was,  doubt- 
less, the  view  of  the  Chief  Justice  who  passed 
the  decree,  as  the  application  for  the  appeal  was 
made  to  him  at  the  same  term  and  was  imme- 
diately granted  without  objection. 

Several  cases  mi^t  be  referred  to  where  it 
is  held  that  a  decree  of  foreclosure  and  sale  of 
mortgaged  premises  is  a  final  decree,  and  that 
the  defendant  is  entitled  to  his  appeal  without 
waiting  for  the  return  and  confirmation  of  the 
sale  by  a  decretal  order,  upon  the  groimd  that 
the  decree  of  foreclosure  and  sale  is  final  as  to 
the  merits,  and  that  the  ulterior  proceedings 
are  but  a  mode  of  executing  the  original  decree. 
Whiting  v.  Bank  U.  S.  13  Pet.  15;  Bronson  v. 
Railroad  Co.  2  Black,  524,  17  L.  ed.  359. 

Unquestionably,  the  whole  law  of  the  case  be- 
fore the  court  was  settled  by  the  Chief  Justice 
in  that  decree,  and  as  nothing  remains  to  be 
done,  unless  a  new  application  shall  be  made  at 
the  foot  of  the  decree,  the  court  is  of  the  opin- 
ion that  the  decree  is  a  final  one,  as  it  has  con- 
clusively settled  all  the  legal  rights  of  the  par- 
ties involved  in  the  pleadings.  Forgay  v.  Con- 
rad, '6  How.  202;  Thomson  v.  Dean,  7  Wall. 
342,  19  L.  ed.  94;  Curt.  Com.  §  188;  Beehe  v. 
RusseU,  19  How.  283,  15  L.  ed.  686. 
S0*]  2.  ♦Beyond  all  doubt  the  appeal  of  the 
respondent  in  this  case  was  allowed  within 
toi  days  from  the  date  of  the  decree,  and  the 
record  shows  that  the  bond  to  prosecute  the 
writ  to  effect  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good  was  filed  and 
duly  approved  within  the  same  period,  but  it 
is  denied  by  the  appellee  that  the  appeal  oper- 
ates as  a  supersedeas,  because  it  is  insisted  that 
tl»  bond  given  in  the  case  is  not  in  a  sum  suffi- 
<rient  to  constitute  indemnity  for  the  whole 
amount  of  the  decree. 

Where  the  judgment  or  decree  is  for  the 
recovery  of  money,  not  otherwise  secured,  the 
indemnity  must  be  for  the  whole  amount  of  the 
judgment  or  decree,  including  just  damages  for 
delay,  and  costs  and  interest  on  the  appeal. 
CatUtt  V.  Brodie,  9  Wheat.  653;  Stafford  v. 
12  Waix. 


• 

Union  Bank  of  La.  16  How.  136 ;  Same  t.  Same^ 
17  How.  275,  16  L.  ed.  101. 

But  in  all  suits  where  the  property  in  con- 
troversy necessarily  follows  the  event^  of  the 
suit,  as  in  real  actions,  replevin,  and  in  suits 
on  mortgages,  indemnity  is  only  required  in  an 
amount  sufficient  to  secure  the  siun  recovered 
for  the  use  of  detention  of  the  property  and  the 
other  incidental  items,  as  in  cases  where  the 
judgment  or  decree  is  for  money.  What  is 
necessary  is  that  it  be  sufficient,  and  when  it  is 
desired  to  make  the  appeal  a  supersedeas,  that 
it  be  filed  within  ten  days  from  the  rendering 
of  the  decree,  ^nd  the  question  of  sufficiency 
must  be  determined  in  the  first  instance  by  the 
judge  who  signs  the  citation,  but  after  the  al- 
lowance of  the  appeal  that  question  as  well  as 
every  other  in  the  cause  becomes  cognizable 
here.  It  is,  therefore,  matter  of  discretion  with 
the  court  to  increase  or  diminish  the  amount 
of  the  bond,  and  to  require  additional  sureties 
or  otherwise  as  justice  may  require.  Rubber 
Co.  V.  Goodyear,  6  Wall.  166,  18  L.  ed.  763,  rule 
32;  Slaughter  House  Cases,  10  Wall.  273,  19 
L.  ed.  915;  1  Stat,  at  L.  404. 

All  that  is  required  in  a  case  where  the  writ 
of  error  is  not  a  supersedeas  is  that  the  bond 
shall  be  in  an  amount  sufficient  to  answer  the 
costs  in  case  the  judgment  or  decree  is  affirmed. 

Nothing  appears  in  the  record  to  show  that 
the  indemnity  given  is  insufficient,  and  inas- 
much as  nothing  appears  'to  the  con-  [♦100 
trary  the  court  is  of  the  opinion  that  it  must  be 
presumed  that  the  amoimt  is  sufficient. 

Appeals  and  writs  of  error  are  constituted  a 
supersedeas  in  certain  cases  by  virtue  of  the 
23d  section  of  the  judiciary  act,  when  the  con- 
ditions there  prescribed  are  fulfilled.  Where 
those  conditions  are  complied  with  the  act  of 
Congress  operates  to  suspend  the  jurisdiction 
of  the  subordinate  court  and  stay  execution 
pending  the  writ  of  error  or  appeal,  and  un- 
til the  case  is  determined  or  remanded.    Hogan 

V.  Ross,  11  How.  296.  ,       .       ^ 

Power  to  issue  a  supersedeas  to  a  decree  in  a 
subordinate  court  does  not  exist  in  this  court 
where  the  appeal  was  not  taken  and  the  proper 
bond  given  within  ten  days  from  the  date  of 
the  order,  except  where  an  appeal  was  duly 
taken  within  ten  days,  and  the  aggrieved  party 
is  obliged  to  take  a  second  appeal  m  conse- 
quence of  the  clerk  below  having  neglected  to 
send  up  the  record  in  season,  or  where  the 
granting  of  such  a  writ  becomes  necessary  to 
ttie  exercise  of  the  appellate  jurisdiction  of  the 
court,  as  where  the  subordinate  court  improp- 
erly rejected  the  sureties  to  the  bond  because 
they  were  not  residents  of  the  districts.  Ho- 
aan  v.  Ross,  11  How.  206;  Ex  parte  Milwaukee 
R.  Co.  6  Wall.  188,  18  L.  ed.  676;  Stockton  v. 
Bishop,  2  How.  74;  Uardentan  v.  Anderson,  4 
How.  640 ;  Wallen  v.  Williains,  7  Cranch,  279 ; 
Saltmarsh  v.  Tuthill,  12  How.  389. 

Appellate  power  in  the  controversy  under 
consideration  is  conferred  upon  this  court,  and 
it  is  clear  that  this  court  may  issue  a  superse- 
deas in  such  a  case  whenever  it  becomes  neces- 
sary to  the  exercise  of  its  appropriate  jurisdic- 
tion.   1  Stat,  at  L.  81;  Stockton  v.  Bishop,  2 

How.  76.  ,  .    x^  J 

Attention  will  now  be  called  to  the  grounds 
of  tiie  motion  for  a  supersedeas,  as  shown  ip 
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the  affidavit  of  the  appellant.  He  states  that 
he  filed  a  bill  in  equity  in  the  supreme  court 
of  this  district  against  Oscar  A.  Stevens,  Geo. 
W.  Brent,  W.  Jadcson  Phelps,  Richard  T.  Mer- 
rick, J.  Dean  Smith,  and  Walter  Lenox;  that 
the  respondents  demurred  to  the  bill  on  the 
ground  that  the  appellee  before  the  court  was  a 
necessary  party  respondent  in  the  case,  and 
101*]  that  the  court  *  where  the  bill  was  pend- 
injr  sustained  the  demurrer.  Wherefore  the  ap- 
pellant here  amended  his  bill,  and  made  the  ap- 
pellee a  party  respondent. 

Consequent  upon  those  proceedings,  as  the 
affiant  states,  the  circuit  court  for  the  district 
of  Virginia  laid  a  rule  on  him  requiring  him  to 
appear  in  that  court,  on  a  day  named  in  the 
rule,  to  show  cause  why  he  should  not  be  fined 
and  attached  for  the  acts  set  forth  in  the  peti- 
tion, and  charged  therein  to  be  in  violation  of 
the  aforesaid  order  and  decree  of  the  court  be- 
low in  this  case;  that  he  appeared  and  showed 
cause  as  required,  but  that  the  court  there  be- 
ing of  opinion  that  he  had  violated  the  decree 
in  the  case  before  the  court  by  filing  his  bill  in 
equity  in  the  supreme  court  of  this  district, 
ordered  that  he  forthwith  dismiss  the  same  and 
cease  all  proceedings  under  the  same  on  pain 
of  imprisonment,  and  that  he,  having  no  alter- 
native but  to  go  to  jail  or  to  submit  to  the  or- 
der of  the  court,  chose  the  latter  and  dismissed 
his  bill  of  complaint.  His  views  are  that  the 
circuit  court  erred  in  passing  that  order,  and 
that  that,  court  gave  an  erroneous  construction 
to  the  decree  entered  by  the  Chief  Justice  in 
the  case,  making  it  more  comprehensive  than 
its  language  will  warrant,  and  he  moves  this 
court  to  issue  a  supersedeas  or  other  suitable 
order  to  correct  those  errors. 

Suppose  the  theory  of  the  appellant  is  cor- 
rect that  the  circuit  judge  in  construing  the  de- 
cree gave  it  a  scope  beyond  its  legitimate  mean- 
ing ;  very  grave  doubts  are  entertained  whether 
this  court,  under  the  present  motion,  could  af- 
ford the  appellant  any  remedy,  as  the  facts 
supposed  would  not  show  that  anything  had 
been  done  to  defeat  or  impair  the  appellate  ju- 
risdiction of  this  court.  Acts  void  in  them- 
selves may  be  done  by  the  circuit  court  outside 
of  the  jurisdiction  of  the  circuit  court  which 
this  court  cannot  re-examine.  Authority  does 
not  exist  in  this  court  to  issue  a  supersedeas, 
except  in  cases  where  it  is  necessary  to  the  ex- 
ercise of  its  appellate  jurisdiction,  but  the 
court  is  not  inclined  to  rest  its  decision  in  this, 
case  upon  that  ground,  as  we  are  all  of  the 
opinion  that  the  circuit  judge  did  not  err  in  his 
construction  of  the  order  and  decree  enjoining 
102*]  the  appellant  in  that  decree.  'He  is 
perpetually  enjoined  and  restrained  from  any 
use  of  the  name  or  title  of  the  president  of  the 
company  under  any  election  to  that  office  here- 
tofore held,  and  from  any  action,  by  himself  or 
any  attorney  or  agent,  to  interfere  with  any 
proceeding  for  the  re-organization  of  the  com- 
pany under  the  contracts,  or  from  any  proceed- 
ing whatever  not  in  accordance  with  the  said 
contracts.  More  comprehensive  language  could 
hardly  be  employed,  and  argument  can  hardly 
make  it  plainer  or  add  anything  to  its  force  or 
effect. 

Motion  for  supersedeas  denied. 
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♦CORNELIUS  BRAINARD,  Collector  of  ['l 
Internal  Revenue,  Plff,  in  Err^ 

V. 

HENRY  G.  HUBBARD. 

(See  S.   C.  "The  Collector  v.  Huhhard,"  12  WalL 

1-18.) 

Suits  to  recover  hack  duties  illegally  exacted 
— where  brought — when  officer  not  liable — ap- 
peal to  commissioner — vested  right,  manu- 
facturing companies. 

Suits  to  recover  back  moneys  Illegally  exacted,  as 
internal  revenue  'duties,  cannot  be  commenced  in 
the  circuit  courts,  except  where  the  tax  payer  and 
the  defendant,  whether  the  assessor  or  collector, 
are  citizens  of  different  states. 

Where  the  parties  are  citizens  of  the  same  state, 
the  action  must  be  brought  in  the  state  court,  but 
the  defendant  may  remove  the  case  into  the  circuit 
court  for  trial. 

The  law  will  not  Implv  a  promise  by  a  public  offi- 
cer to  twice  pay  money  In  his  hands  as  such  officer, 
nor  to  pay  it  to  a  private  party,  where  the  law  re- 

guires  him  to  pay  it  into  the  public  treasury,  and 
e  has  complied  with  that  requirement. 
Suits  for  such  causes  of  action  in  state  or  Federal 
courts,  are  absolutely  prohibited  until  the  tax  payer 
shall  appeal  to  the  commissioner  of  internal  reve- 
nue. 

A  party  cannot  have  any  Tested  right  in  a  rem- 
edy conferred  by  an  act  of  Congress  to  prevent 
Congress  from  modifying  It  or  adding  new  condi- 
tions to  its  exercise. 

The  policy  of  Congress  In  the  act  of  June  30» 
1866,  was  to  tax  all  gains  and  profits,  whether  di- 
vided or  undivided,  of  manufacturing  companies. 

[No.  122.] 

Argued  Mar,  30, 1871,     Decided  Apr,  10,  1871. 

IN'  ERROR  to  the  Supreme  Court  of  Errors  of 
the  State  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error, 
in  the  supreme  court  of  Middlesex  county,  Con- 
necticut, to  recover  a  certain  sum  of  money 
paid  as  taxes.  The  said  court  having  made, 
without  a  JQry,  a  special  finding  of  facts,  gave 
judgment  thereupon  for  the  plaintiff.  The  de- 
fendant sued  out  a  writ  of  error  to  the  supreme 
court  of  errors,  by  which  said  judgment  was 
affirmed.  Thereupon  the  said  defendant  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Amos  T.  Akermxm,  Atty.  Oen.,  and 
B.  H.  Brifltow,  Solicitor  Oen,,  for  plaintiff  in 
error : 

Two  questions  are  raised  by  the  record: 

1.  Whether  the  maintenance  of  the  suit  by 
the  defendant  in  error  was  prohibited  bjr  the 
19th  section  of  the  act  of  July  13,  1866,  14 
Stat,  at  L.  152. 

2.  Whether,  under  the  provisions  of  §  117  of 
the  act  of  June  30,  1864  (13  Stat,  at  L.  281), 
the  imdivided  annual  profits  of  a  manufactur- 
ing corporation  should  be  assessed,  and  estimat- 
ed as  income  of  the  stockholders  of  such  corpo* 
ration. 

I.  Section  19  of  the  act  of  1866  declares: 
"That  no  suit  shall  be  maintained  in  any 
court  for  the  recovery  of  any  tax  alleged  to 
have  been  erroneously  or  illegally  assessed  or 
collected,  imtil  appeal  shall  have  been  duly 
made  to  the  commissioner  of  internal  revenue, 
according  to  the  provisions  of  law  in  that  re- 
gard, and  the  regulations  of  the  Secretary  of 
the  Treasury  established  in  pursuance  thereof. 

Note. — Return  of  duties  paid  under  prot^nf : 
action  to  recover  back;  protest,  how  made,  and  it9 
effect — see  note  to  Greely  v.  Thompson,  13  L.  ed. 
U.  a  897.  _ 
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and  a  decision  of  said  commissioner  shall  be 
had  thereon,  unless  such  suit  shall  be  brought 
within  six  months  from  the  time  of  said  deci- 
sion, or  within  six  months  from  the  time  this 
act  takes  effect:  Provided,  that  if  said  deci- 
sion shall  be  delayed  more  than  six  months 
from  the  date  of  such  appeal,  then  said  suit 
may  be  brought  at  any  time  within  twelve 
months  from  the  date  of  such  appeal." 

The  particular  provision  of  §  117  of  the  act 
of  1864,  applicable  to  this  case,  is  the  follow- 
ing: 

"All  notes,  bonds,  and  mortgages,  or  other 
forms  of  indebtedness,  bearing  interest,  wheth- 
er due  and  paid  or  not,  if  good  and  collectible, 
shall  be  included  and  assessed  as  part  of  the  in- 
come of  such  person  for  eaxjh  year,  and  the 
gains  and  profits  of  all  companies,  whether  in- 
corporated or  partnership,  other  than  the  com- 
panies specified  in  this  section,  shall  be  includ- 
ed in  estimating  the  annual  gains,  profits  or  in- 
come of  any  person  entitled  to  the  same,  wheth- 
er divided  or  otherwise." 

The  prosecution  of  the  suit  by  the  defendant 
in  error  was  barred  by  the  19th  section  of  the 
act  of  July  13,  1866,  quoted  above. 

The  action,  in  this  case,  was  not  commenced 
until  Aug.  9,  1867,  and  no  appeal  had  been  pre- 
viously taken  by  the  plaintiff  to  the  conunis- 
sioner. 

This  court,  in  Nichols  v.  U.  8,  7  Wall.  130, 
131,  19  L.  ed.  128,  remarks  as  follows:  "The 
party  aggrieved  can  test  the  question  of  the  il- 
legality of  an  assessment  or  collection  of  taxes 
by  suit;  but  he  cannot  do  this  until  he  has  tak- 
en an  appeal  to  the  commissioner  of  internal 
revenue. 

In  the  case  of  Braun  v.  Sauertcein,  10  Wall. 
218,  19  L.  ed.  895,  it  was  observed  in  reference 
to  the  same  provision:  "The  act,  speaking 
from  August  1,  1866,  prohibited  a  suit  until 
he,  the  claimant,  should  appeal  to  the  commis- 
sioner of  internal  revenue,  and  until  his  appeal 
should  be  decided,  unless  the  decision  should  be 
postponed  longer  than  six  months;  in  which 
case  he  was  at  liberty  to  sue  within  a  year  from 
the  time  when  his  appeal  was  taken." 

It  would  appear  that,  conceding  the  illegality 
of  tlie  assessment,  the  plaintiff  never  had  a 
right  to  recover  the  same  back  by  suit  in  any 
court,  derived  simply  from  the  principles  of  the 
common  law,  and  founded  upon  what  is  termed 
an  implied  promise.  The  money  claimed  was 
not  paid  to  the  collector  until  Aug.  19,  1865; 
and  by  the  3d  section  of  the  act  of  Mar.  3,  1865 
(13  ^at.  at  L.  483),  collectors  were  required, 
from  and  after  June  30,  1865,  to  pay  daily  in- 
to the  Treasury  the  gross  amount  of  all  duties, 
taxes,  and  revenue  received  and  collected  in  vir- 
tue of  the  internal  revenue  acts,  without  any 
abatement  or  reduction  on  account  of  compen- 
sation, etc.,  or  claims  of  any  description  what- 
ever. Now,  according  to  Gary  v.  Cwrtw,  3 
How.  236,  and  Curtis  v.  Fiedler,  2  Black,  461, 
17  lu  ed.  273,  the  effect  of  that  provision  was 
to  bar  any  action  to  recover  back  duties  paid 
subsequent  to  its  passage,  which  rested  merely 
npcm  the  assumption  of  an  alleged  implied  ob- 
ligation on  the  part  of  the  defendant ;  because, 
as  was  observed  by  the  court  in  the  case  last 
cited,  "the  law  never  implies  a  promise  to  pay, 
unless  some  duty  creates  such  an  obligation, 
and.  more  especially,  it  never  implies  a  promise 
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to  do  an  act  contrary  to  duty  or  contrary  to 
law."  Such  remedjr  as  the  plaintiff  possessed, 
then,  depended  entirely  upon  statute,  and  rem- 
edy by  suit  existed  only  by  necessary  implica- 
tion from  the  provisions  of  the  internal  rev- 
enue laws. 

See,  Philadelphia  v.  Collector,  5  Wall.  731, 
18  L.  ed.  616. 

The  authority  to  sue,  conferred  by  those  pro- 
visions, Congress  could  at  any  time  modify,  as 
might  be  deemed  expedient;  or  impose  condi- 
tions and  limitations  upon  its  exercise;  or  take 
it  away  altogether. 

The  statute,  which  is  the  supreme  law  of  the 
land,  extends  to  "any  court,*^  and  necessarily 
includes  by  its  terms  all  courts,  state  and  na- 
tional. 

In  Cary  v.  Curtis^  3  How.  254,  Judge  Story, 
referring  to  §  2  of  the  act  of  Mar.  3,  1839,  then 
under  consideration,  remarked :  "If  it  is  a 
good  bar  in  one  court,  it  is  good  in  all  courts, 
under  the  provisions  of  that  act. 

II.  It  seems  to  have  been  the  general  design 
of  Congi'ess  to  tax  the  undivided  gains  and 
profits  made  by  all  corporations,  as  well  as 
those  which  are  divided  among  the  stockhold- 
ers. The  corporations  mentioned  in  §  120  are 
banks,  trust  companies,  and  insurance  compa- 
nies, and  the  tax  is  made  thereby  to  cover  not 
only  "dividends,**  but  also  "all  undistributed 
sums,  or  sums  made  or  added  during  the  year 
to  their  surplus  or  contingent  fimds."  Those 
mentioned  in  §  122  are  railroad,  canal,  turn- 
pike, canal  navigation,  and  slack  water  compa- 
nies; and  the  tax  is  thereby  made  to  cover  not 
only  gains  and  profits  divided^  but,  in  addition, 
"all  profits  of  such  company  carried  to  the  ac- 
count of  any  fimds,  or  used  for  construction." 
All  other  corporations  not  specified  in  those 
sections  are  covered  by  §  117,  which  expressly 
declares  that  the  gains  and  profits  thereof  shall 
be  included  in  estimating  the  annual  gains, 
profits,  or  income  of  any  person  entitled  xo  the 
same,  whether  divided  or  otherwise. 

In  all  cases,  the  entire  annual  gains  and 
profits  of  every  corporation,  divided  or  undivid- 
ed, seem  to  be  withm  the  aim  or  purview  of  the 
statute,  as  objects  of  taxation. 

To  leave  no  doubt  as  to  the  object  of  the  law 
Congress  has,  in  subsequent  acts,  adopted 
phraseology  differing  in  some  respects  from 
that  employed  in  th<»  act  under  consideration, 
but  without  essentially  differing  from  its  gen- 
eral scope  and  meaning. 

Act  of  1864,  13  Stat,  at  L.  282;  act  1865,  13 
Stat,  at  L.  480;  act  1867,  14  Stat,  at  L.  478; 
act  1870,  §  7,  16  Stat,  at  L.  258. 

Mr,   Olias.   £.   Perkins,   for   defendant  in 

error : 

1.  Were  these  amounts  gains  and  profits  of 
these  companies,  within  the  fair  construction 
of  the  act? 

The  2d  and  8th  sections  of  the  finding  must 
be  taken  together,  and  from  them  it  appears 
that,  though  these  amounts  were  earned  by  the 
companies  during  the  year,  yet  they  were,  dur- 
ing the  same  year,  paid  out  again  in  the  regu- 
lar course  of  business,  and  were  not  profits  in 
any  usual  sense  of  the  term. 

It  is  not  found  that  their  balance  sheet  m 
January,  1865,  showed  larger  assets  than  that 
made  in  1864.  On  the  whole  business  of  the 
year  1864,  their  net  profits  were  only  what  was 
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in  fact  divided.  They  did  not  extend  their 
business  or  works  in  any  way,  and  the  compa- 
nies, after  making  their  dividends^  were  worth 
no  more  in  Jan.,  18ft5,  than  in  Jan.,  1864. 

If  a  company  begins  the  year  with  $50,000 
in 'debt  for  cotton  on  hand,  and  during  the  year 
works  up  and  sells  the  cotton^  from  the  pro- 
ceeds pays  its  debts,  and  has  $10,000  left  over, 
has  it  made  $60,00.0  or  $10,000? 

The  obiect  of  these  clauses  of  the  internal 
revenue  law  was  to  tax  dividends  actually 
made,  or  money  which  ought  to  be  divided,  but 
was  held  back,  either  as  a  surplus  or  as  an  un- 
distributed fund. 

This  clearly  appears  from  the  120th,  121st, 
and  122d  sections,  relating  to  the  taxes  to  be 
paid  b^  the  companies  themselves. 

Section  120  says,  that  they  shall  pay  five  per 
cent  on  "all  imdistributed  sum  or  sums,  made 
or  added  during  the  year  to  their  surplus  or 
contingent  funds;"  and  $122  says,  on  "all  prof- 
its of  such  company  carried  to  the  account  of 
any  fund,  or  used  for  construction." 

There  can  be  no  pretense  that,  in  any  such 
companies,  the  amount  of  earnings  used  in  pay- 
ing their  debts  or  replacing  worn  out  machin- 
ery, should  be  taxed. 

The  department  has  held  in  accordance  with 
this  view:  "In  determining  the  amount  of  tax- 
able gains,  such  losses  as  have  been  ascertained 
and  settled  during  the  return  should  be  deduct- 
ed." 

Bump,  Int.  Rev.  Laws,  p.  302,  5  I.  R.  74. 

In  no  possible  sense  of  the  word  is  a  stock- 
holder entitled,  as  income,  to  moneys  spent  by 
the  corporation  during  the  year  in  paying  its 
debts,  and  preparing  for  its  future  business. 

This  is  a  Connecticut  corporation,  and.  the 
right  of  a  stockholder  to  his  property  should 
be  and  is  fixed  by  Connecticut  law. 

^S^o^^^^f^y-  ^*-  26  Conn.  269,  the  court  says, 
p.  272:  "The  profits  of  a  bank,  no  matte; 
when  made,  until  separated  from  the  stock  by 
declarmg  a  dividend,  are  mere  increment  and 
augmentation  of  the  stock.  They  are  properly 
stock  themselves,  composing  a  part  of  the  stock 
of  the  bank,  and  will  pass  with  the  stock  under 
that  name,  either  by  contract,  bequest  or  lew 
of  execution."  ^ 

See,  also,  Spencer  v.  Higgins,  22  Conn.  521; 
Pratt  V.  Pratt,  33  Conn.  446. 

The  rule  is  the  same  in  other  states. 

Minot  V.  Paine,  99  Mass.  101;  Goodwin  v. 
Hardp,  67  Me.  143. 

A  person  who  would  be  entitled  to  a  share  in 
profits,  if  divided,  should  return  the  same  as 
income,  whether  divided  or  not. 

Bump,  Int.  Rev.  Laws,  288;  1  Int.  Rev.  Rec. 
167 ;  7  Int.  Rev.  Rec.  50. 

It  is  claimed,  however,  that  even  if  this 
money  was  improperly  taken  from  us,  we  have 
no  remedy  because  the  act  of  1866  says,  no  suit 
shall  be  maintained  until  after  appeal  to  the 
commissioner. 

1.  This  act  was  only  prospective.  It  was 
not  intended  to  affect  the  righte  of  parties  al- 
ready vested. 

"Courts  refuse  to  give  statutes  a  retroactive 
construction,  unless  the  intention  is  so  clear 
and  positive  as^  by  no  possibility,  to  admit  of 
•ny  other  construction." 

Sedgw.  Stat.  L.  193;  Plutnh  Y.  Sawyer,  21 
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Conn,  351 ;  MoEwen  v.  Den,  24  How.  242.  16  L. 
cd.  672.  ' 

It  would  be  grossly  unjust  for  us  to  apply 
this  rule.  At  the  time  this  act  was  passed,  we 
had  a  suit  pending  in  the  United  States  circuit 
court.  It  was  not  reached  for  trial  until  June 
1,  1867,  more  than  six  months  afber  the  act 
took  effect.  Judge  Nelson  then  dismissed  the 
case,  because  the  act  took  away  his  jurisdiction, 
and  we  were  deprived  of  any  redress. 

A  construction  which  would  bring  about  any 
such  result  should  be  avoided. 

2.  The  act  only  refers  to  proceedings  in  the 
courts  of  the  United  States. 

Carpenter  v.  Snelling,  97  Mass.  452;  Chriffin 
V.  Ranneiji  35  Conn.  239. 

3.  It  is  a  kind  of  statute  of  limitations  for 
state  courts.  Confess  has  no  power  to  pass 
acte  relating  te  anions  in  state  courts  arising 
at  common  law. 

4.  It  does  not  appear  in  the  case  that  any 
regulations  have  ever  been  made  by  the  Secre- 
tary of  the  Treasury,  providing  for  any  appeal, 
or  for  any  hearing  or  decision  by  the  commis- 
sioner. 


Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Suite  to  recover  back  moneys  illegally  exact- 
ed as  internal  revenue  duties  cannot,  under  ex- 
isting laws,  be  commenced  in  the  circuit  courts, 
except  in  cases  where  the  taxpayer  and  the  de- 
fendant, whether  the  assessor  or  collector,  are 
citizens  of  different  stetes.    Phila.  v.  The  Col- 
lector, 5  Wall.  728,  18  L.  ed.  616.    Such  suits 
imder  any  other  circumstances  must  be  com- 
menced   in    the    stete  courts,  as  the  circuit 
courte  have  no  jurisdiction  to  hear  and  deter- 
mine the  same,  except  when  they  are  removed 
from  a  state  court  into  the  circuit  court  for 
the  same  district^  on  motion  of  the  defendant. 
Hornthall  v.  The  Collector,  9  Wall.  564,  19  L. 
ed.  561.    Where  the  parties  are  citizens  of  the 
same  stete  the  action  must  be  brought  in  the 
stete  court,  but  the  defendant,  if  he  sees  fit,  and 
seasonably  tekes  the  proper  steps,  may  remove 
the  case  into  the  circuit  court  for  trial.  The  Ab' 
sesaora  v.  Oshome,  9  Wall.  572,  19  L.  ed.  750. 
*Both  parties  in  this  case  were  citizens  oif  [♦© 
the  same  stete,  and  the  action  was  accordingly 
commenced  by  the  plaintiff  in  the  stete  court, 
and  the  collector,  as  the  defendant,  not  having 
teken  any  steps  to  remove  the  suit  into  the  ci^ 
cuit  court,  the  same  was  heard  and  determined 
in  the  stete  court  in  which  it  was  commenced. 

Taxes  were  assessed  against  the  plaintiff,  un- 
der the  internal  revenue  laws,  in  the  sum  of 
$1,597,  and  the  findings  of  the  court  show  that 
the  assessor  duly  returned  his  assessment  list 
to  the  collector;  that  the  collector  demanded  of 
the  plaintiff  the  amount  of  the  tex  assessed, 
and  that  he  threatened  if  the  plaintiff  refused 
to  pay  the  same  that  he  would  coerce  the  oc^- 
lection  of  the  whole  amount;  that  the  assessor 
gave  due  notice  to  the  plaintiff  when  and  where 
appeals  from  the  assessment  would  be  heard, 
but  that  the  plaintiff  did  not  appeal  from  the 
same,  either  to  the  assessor  or  to  the  commis- 
sioner of  internal  revenue,  and  that  he  paid 
the  whole  amount  of  the  assessment  under  pro- 
test. 
Pursuant  to  the  practice  in  that  jurisdiction^- 
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the  superior  court  reserved  the  questions  of 
law  arisiiiff  u|>on  the  facts  found,  and  the 
question  what  judgment  ought  to  be  rendered 
in  the  case,  for  the  opinion  and  advice  of  the 
supreme  court  of  errors;  and  the  record  shows 
that  the  supreme  court  of  errors  advised  the 
superior  court  to  render  judgment  for  the 
plaintiff,  as  exhibited  in  the  transcript  of  the 
record  removed  here  by  the  writ  of  error  for 
re-examination.    ^ 

1.  Remarks  respecting  the  jurisdiction  of  the 
eourt  to  re-exanune  the  judgment  rendered  by 
the  state  court  may  well  1^  omitted,  as  the 
chum  of  the  plaintiff  as  set  forth  in  the  decla- 
ration necessarily  draws  in  question  the  acts 
of  Congress  imposing  internal  revenue  duties 
and  the  authority  exercised  by  the  defendant 
in  collecting  the  same,  and  the  decision  of  the 
state  court  was  against  the  validity  of  both, 
if  the  acts  of  Congress  be  construed  as  author- 
izing the  assessment  and  collection  of  the 
duties. 

2.  Tried  as  the  case  was  by  the  jud^  of  the 
superior  court,  as  a  substitute  for  a  jury,  the 
10*]  supreme  court  of  *errors  was  bound  to 
take  the  facts  as  found  by  that  court,  and  this 
court,  in  re-examining  the  judgment,  must  pro- 
ceed upon  the  same  basis,  as  the  finding  of  facts 
is  made  a  part  of  the  record.  Tanored  v. 
Ckristy,  12  Mees.  &  W.  323. 

Bv  the  finding,  it  appears  that  at  the  time 
of  toe  assessment  the  plaintiff  owned  a  major- 
ity of  the  stock  in  two  certain  manufacturing 
corporations,  whose  affairs  respectively  were 
managed  by  three  or  more  directors,  of  which 
the  plaintiff  was  one;  that  the  profits  realized 
by  the  respective  companies  the  year  preceding 
the  assessment  were  sreater  than  the  dividends 
which  they  made  within  the  same  period;  that 
the  profits  at  the  time  of  the  assessment  had 
liot  been  divided  nor  had  they  been  in  any  way 
set  apart  from  the  general  assets  of  the  respec- 
tive corporations,  nor  had  they  been  appro- 
priated for  the  use  of  the  stockholders,  other- 
wise than  the  law  will  ironly  from  the  fact  of 
the  existence  of  such  profits;  that  the  profits 
made  by  the  respective  corporations  during 
that  year  were  to  such  an  amount  that  if  the 
inter^  of  the  plaintiff  therein  was  legally  sub- 
ject to  the  assessment  the  amount  assessed  and 
collected  was  the  proper  amount:  that  the 
plaintiff  delivered,  under  oath,  his  list  to  the 
assistant  assessor  on  the  day  of  its  date,  omit- 
ting the  amount  now  in  controversy  from  the 
list;  that  the  assessor  required  him  to  add  the 
same  to  the  list,  which  he  declined  to  do,  and 
that  the  same  was  then  added  to  the  list  by  the 
assessor;  and  the  court  also  found  that  the  as- 
sessment wsM  legally  made,  if  such  profits  were 
in  law  liable  to  such  an  assessment. 

3.  Such  an  amount  of  profits  was  made  by 
the  two  corporations  during  that  year  that  if 
tbe  interest  of  the  plaintiff  therein  was  legally 
subject  to  any  assessment  it  is  conceded  that 
the  amount  assessed  and  collected  was  correct, 
but  the  proposition  is  that  the  interest  of  the 
plaintiff  in  such  profits  was  not  legally  subject 
to  any  such  assessment,  as  it  appears  that  the 
corporations  invested  the  profits  m  part  in  real 
estate,  machinery  and  raw  material  proper  for 
11*]  carrying  on  their  'business,  and  m  part 
for  the  payment  of  debts  incurred  in  previous 
~^ears,  joid  that  the  same  remained  so  mvested 
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at  the  time  the  duties  were  assessed  and  col- 
lected. Part  only  of  the  profits  of  that  year 
was  so  invested,  and  it  was  that  part  of  the 
same  which  was  not  included  in  the  dividends 
of  the  year,  and  which  the  plaintiff  refused  to 
add  to  the  list  he  delivered  to  the  assistant  as- 
sessor, and  which  is  now  the  subject  of  contro- 
versy. 

4.  Intention  to  defraud  the  government  is 
not  imputed,  either  to  the  corporations  or  to 
the  plaintiff,  unless  the  investment,  in  view 
of  the  circumstances,  and  the  refusal  of  the 
plaintiff  to  add  the  proportional  amount  of  the 
same  to  his  list  of  annual  gains  and  profits, 
constitute  such  fraud  by  implication  of  law; 
but  the  defendant  contends  that  the  plaintiff 
was  required  by  law  to  pay  the  regular  income 
tax  on  such  proportion  of  the  entire  net  profits 
made  by  the  two  companies  as  his  stock  bor^ 
to  the  whole  stock  of  the  corporations. 

Apart  from  the  defense  to  the  merits  of  the 
claim,  that  the  tax  was  lawfully  assessed  and 
collected,  the  defendant  also  set  up  in  his  no- 
tice of  special  matters  to  be  nven  in  evidence 
under  the  general  issue,  that  he  paid  over  the 
amount  to  the  Treasury  of  the  United  States 
before  the  suit  was  brought,  and  that  the  suit 
was  barred  by  the  19th  section  of  the  act  of 
Congress,  entitled  "An  Act  to  Reduce  Internal 
Taxation,"  which  provides,  among  other  things, 
that  no  suit  except  under  certain  conditions 
not  existing  in  the  case  before  the  court,  shall 
be  maintained  in  any  court  for  the  recovery  of 
any  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected,  until  appeal  shall 
have  been  duly  made  to  the  commissioner  of 
internal  revenue,  and  a  decision  shall  be  had 
thereon,  except  in  certain  cases  not  material  to 
be  noticed  in  this  investigation,  as  the  case,  if 
affected  at  all  by  the  provision,  falls  within  the 
rule  and  not  within  either  of  the  exceptions. 
14  Stat,  at  L.  152;  Braun  v.  Sauertoein,  10 
Wall.  218,  19  L.  ed.  895. 

5.  Payment  of  the  amount  into  the  public 
treasury  before  'the  suit  was  brought,  [*12 
would  be  a  good  defense  to  the  action  if  the 
right  of  the  plaintiff  depended  solely  upon  an 
implied  promise  at  common  law,  as  the  pay- 
ment was  made  in  pursuance  of  the  require- 
ment of  an  act  of  Congress,  and  the  rule  is  well 
settled  that  the  law  will  not  imply  a  promise 
by  a  public  officer  to  pay  money  in  his  hands  as 
such  officer  twice,  nor  to  pay  it  to  a  private 
party  in  a  case  where  the  law  requires  nim  to 
pay  it  into  the  public  treasury,  and  he  has 
complied  with  that  requirement.  13  Stat,  at 
L.  236;  13  Stat,  at  L.  485;  Cary  v.  Ouriis,  3 
How.  250.  Indebitatus  assumpsit  is  founded 
upon  what  the  law  terms  an  implied  promise 
on  the  part  of  the  defendant  to  pay  what  in 
good  conscience  he  is  bound  to  pay  to  the  plain- 
tiff. Where  the  case  shows  that  it  is  the  duty 
of  the  defendant  to  pay,  the  law  imputes  to 
him  a  promise  to  fulfill  that  obligation.  Such 
a  promise  to  pay,  however,  will  never  be  im- 
plied unless  some  duty  creates  such  an  obliga- 
tion, nor  will  the  law  ever  imply  a  promise  to 
do  an  act  contrary  to*  law  or  m  violation  of  a 
public  duty.  Curtis  v.  Fiedler,  2  Black,  478, 
17  L.  ed.  276.  Collectors  of  internal  revenue, 
as  well  as  collectors  of  import  duties,  are  re- 
quired to  pay  all  moneys  by  them  collected 
into  the  Treasury  of  the  United  States,  and 
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where  such  moneys  have  been  collected  and  the 
payment  has  been  made  into  the  Treasury  as 
required  by  the  act  of  Congress,  the  law,  in 
the  absence  of  any  other  statutory  regulations 
upon  the  subject,  would  not  imply  any  promise 
on  the  part  of  the  collector  to  pay  back  the 
amount  to  the  tax  payer,  even  if  it  appeared 
that  the  assessment  was  erroneous  or  illegal, 
as  he  could  not,  in  such  a  case,  be  imder  any 
obligation  to  pay  the  money  twice,  and  to  have 
paid  it  back  to  the  tax  payer  in  the  first  place 
would  have  been  contrary  to  his  official  duty 
as  prescribed  by  an  act  of  Congress.  But  the 
right  of  the  plaintiff  to  recover  in  such  a  case, 
if  the  tax  is  illegal  and  he  is  not  otherwise  in 
fault,  does  not  depend  alone  upon  an  implied 
promise  as  at  common  law,  as  the  same  act  of 
Congress  which  requires  the  collector  to  col- 
lect the  tax  and  pay  the  money  into  the  pub- 
1.3*]  lie  Treasury,  contains  *other  provisions 
from  which  the  implication  necessarily  arises 
that  the  taxpayer  in  such  a  case,  if  the  tax  is 
illegal,  may  maintain  an  action  against  the  col- 
lector to  recover  back  the  amount.  Much  exam- 
ination of  that  question,  however,  is  unneces- 
sary at  this  time,  as  the  rule  upon  the  subject 
is  definitely  settled  by  prior  decisions  of  this 
court.  Phila.  v.  Collector,  5  Wall.  731,  18  L. 
ed.  616;  Curtis  v.  Fiedler,  2  Black,  479,  17  L. 
ed.  276,  13  Stat,  at  L.  236,  239. 

Such  a  defense,  therefore,  cannot  avail  the 
defendant  in  this  cause,  as  the  right  of  action, 
though  in  form  an  action  of  assumpsit,  is 
grounded  upon  the  act  of  Congress  providing 
for  the  assessment  and  collection  of  taxes, 
which  will  sufficiently  appear  from  a  single 
suggestion.  None  of  the  internal  revenue  acts 
contemplate  that  the  collectors  shall  re-im- 
burse  themselves  for  the  amount  of  any  judg- 
ment recovered  against  them  on  account  of 
duties  illegally  or  erroneously  assessed  and  col- 
lected. On  the  contrary,  the  act  of  Congress 
expressly  provides  that  the  commissioner  of  in- 
ternal revenue  shall  repay  to  collectors  or  dep- 
uty-collectors the  full  amount  of  such  sums  of 
money  as  shall  or  may  be  recovered  against 
them  in  any  court  for  any  internal  duties  or 
licenses  collected  by  them,  with  the  costs  and 
expenses  of  suit.     13  Stat,  at  L.  239. 

6.  Prior  to  the  passage  of  the  act  of  the  13th 
of  July,  1866,  it  is  ouite  clear  that  the  tax 
payer,  if  he  was  illegally  assessed,  might  main- 
tain an  action  of  assumpsit  against  a  collector 
to  recover  back  the  amount  if  he  paid  it  under 
protest,  although  he  had  not  taken  any  appeal 
to  the  commissioner  of  internal  revenue. 
Phila.  V.  Collector,  supra;  14  Stat,  at  L.  152. 
Such  were  the  views  of  this  court  in  that  case, 
and  no  doubt  is  entertained  that  the  decision 
was  entirely  correct,  but  it  is  a  great  mistake 
to  suppose  that  the  right  to  maintain  the  ac- 
tion, as  there  conceded,  was  founded  in  the 
theory  that  the  collector  held  money  in  his 
hands  belonging  to  the  plaintiff  which  he  was 
14*]  bound  to  refund,  as  the  'decision  was 
placed  expressly  upon  the  ground  that  the  sev- 
eral provisions  in  the  internal  revenue  acts,  be- 
fore referred  to,  warranted  the  conclusion  as 
a  necessary  implication  that  Congress  intended 
to  give  the  tax  payer  such  remedy. 

Remedies  of  the  kind,  given  by  Congress, 
may  be  changed  or  modifi^,  or  they  may  be 
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withdrawn  altogether  at  the  pleasure  of  the 
law  maker,  as  the  tax  payer  cannot  have  any 
vested  right  in  the  remedy  granted  by  Congress 
for  the  correction  of  an  error  in  taxation.  Cur- 
tis V.  Fiedler,  2  Black,  479,  17  L.  ed.  276. 

Suits  for  such  causes  of  action  are  absolutely 
prohibited  until  the  tax  payer  shall  appeal  to 
the  commissioner  of  internal  revenue,  and  un- 
til the  appeal  has  been  decided,  unless  the  de- 
cision is  postponed  longer  th^n  six  months,  in 
which  case  he  is  at  liferty  to- sue  within  one 
year  from  the  time  when  his  appeal  was  taken. 
Nichols  v.  U.  8.  7  Wall.  130,  19  L.  ed.  128; 
Braun  v.  Sauerwein,  supra. 

Three  answers  are  made  by  the  plaintiff  to 
that  defense,  as  presented  in  the  record:  (1) 
He  contends  that  the  provision  is  prospective, 
and  that  Congress  did  not  intend  that  it  should 
retroact  so  as  to  affect  a  vested  right ;  ( 2 )  that 
the  act  of  Congress  in  question,  even  if  it  is  a 
bar  to  such  a  suit  in  a  Federal  court,  is  inop- 
erative, as  such,  in  a  state  court;  (3)  that 
the  money  paid  for  the  taxes,  inasmuch  as  it 
was  paid  under  protest,  must  be  considered  as 
money  in  the  hands  of  the  defendant  belonging 
to  the  plaintiff,  and  that  the  plaintiff  in  that 
view  of  the  case  has  a  vested  right  at  common 
law  to  his  remedy  to  recover  it  back. 

Pending  suits,  it  may  be  conceded,  are  not 
affected  by  that  provision,  but  it  is  impossible 
to  say  that  any  suit  subsequently  commenced 
for  such  a  cause  of  action  is  not  embraced 
within  its  scope  and  meaning,  as  the  language 
is:  ''No  suit  shall  be  maintained  in  any  court 
for  the  recovery  of  any  tax  alleged  to  have  been 
erroneously  or  illegally  assessed  or  collected, 
imtil  appeal  shall  have  been  duly  made  to  the 
commissioner  of  internal  revenue,"  etc.,  as 
more  fully  set  forth  in  the  section.  Authority 
was  vested  in  the  commissioner  *by  the  [*li 
prior  act  to  remit,  refund,  and  pay  back,  "on 
appeal  to  him  made,"  all  duties  erroneously  or 
illegally  assessed  or  collected,  and  all  duties 
that  appeared  to  be  imjustly  assessed  or  exces- 
sive in  amoimt.     13  Stat,  at  L.  239. 

Appeals  were  permitted  by  that  act,  though 
not  required  as  a  condition  to  a  right  of  action ; 
but  inasmuch  as  the  right  of  appeal  and  the 
right  of  action  were  conferred  by  the  same  act, 
the  court  is  of  the  opinion  that  it  was  entirely 
competent  for  Congress  to  add  new  conditions 
to  the  exercise  of  that  right  whenever  in  its 
discretion   the   public   interest   might   require 
such  additional  regulation.    Unless  the  mean- 
ing of  the  section  can  be  restrained  by  construc- 
tion, it  is  quite  clear  that  it  includes  the  state 
courts  as  well  as  the  Federal  courts,  as  the  lan- 
guage is  that  no  suit  shall  be  maintained  in  any 
court  to  recover  any  tax  alleged  to  have  been 
erroneously  or  illegally  assessed  or  collected, 
and  there  is  not  a  word  in  the  section  tending 
to  show  that  the  words  "in  any  court"  are  not 
used  in  their  ordinary  sense.     Unquestionably, 
if  the  provision  is  a  good  bar  in  the  Federal 
courts,  it  is  a  good  bar  in  all  courts  acting  un- 
der the  same  act  of  Congress,  and  furnishes  the 
rule  of  decision  for  all.    Cary  v.  Curtis,  3  How. 
254. 

Special  reference  is  made  to  the  fact  that  a 
prior  suit  was  commenced  by  the  plaintiff, 
which  was  pending  in  the  circuit  court  at  the 
time  the  act  was  passed  taking  away  the  orig- 

TO  U.  8. 


1870. 


Bbainabd  y.  Hubbard. 


1-18 


ioal  jurisdiction  of  the  circuit  court  in  all  such 
cases,  except  where  the  parties  are  citizens  of 
different  states,  but  the  only  answer  which 
need  be  made  to  that  suggestion  is  that  the 
present  suit  is  wholly  unaffected  by  that  cir- 
cumstance. 

Regulations  exist  in  some  of  the  states  that 
where  the  first  suit  is  abated  and  a  second  suit 
18  brought  within  a  prescribed  time  the  statute 
of  limitations  shall  cease  to  run  from  the  date, 
of  the  first  suit,  but  Congress  has  not  passed 
any  law  to  that  effect,  and  it  is  conceded  that 
none  such  exists  in  the  state  where  the  suit 
was  commenced. 

Sufficient  has  already  been  remarked  to  show 
16*]  that  the  *third  proposition  of  the  plain- 
tiff cannot  be  sustainea,  as  a  party  cahnot  have 
any  vested  right  in  a  remedy  conferred  by  an 
act  of  Congress  to  prevent  Ccmgress  from  modi- 
fying it  or  adding  new  conditions  to  its  exercise. 

7.  Suppose,  however,  that  the  rule  is  other- 
wise; that  the  provision  in  question  is  not  a 
bar  to  the  present  suit ;  still  the  court  is  of  the 
opinion  that  the  addition  made  to  the  list  ren- 
dered by  the  plaintiff  was  proper ;  that  the  tax 
was  lawfully  assessed,  and  that  the  plaintiff  is 
not  entitled  to  recover  in  this  case. 

Assessed  as  the  duties  in  this  case  were  un- 
der the  act  of  the  30th  of  June,  1864,  attention 
will  be  called  chiefly  to  the  provisions  of  that 
act.  Congress  evidently  intended  by  that  act, 
as  appears  by  the  116th  and  the  six  following 
sections,  to  tax  all  the  annual  gains,  profits, 
and  income  of  every  person  residing  here,  and 
of  every  citizen  residing  abroad,  whether  de- 
rived from  any  kind  of  property,  rents,  inter- 
ests, dividends,  salaries,  or  from  any  profes- 
sion, trade,  employment,  or  vocation,  or  from 
any  other  source  whatever,  except  as  therein 
mentioned,  if  such  annual  gains,  profits,  or  in- 
come exceed  $600.  Section  117  declares  what 
shall  be  included  in  estimating  the  annual 
gains,  profits,  or  income  of  any  person  and, 
among  other  things,  expressly  provides  that 
the  gains  and  profits  of  all  companies,  whether 
incorporated  or  partnership,  other  than  the 
companies  specified  in  that  section,  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits 
or  income  of  any  person  entitled  to  the  same, 
whether  divided  or  otherwise.  13  Stat,  at  L. 
282. 

3ilanufacturing  companies  are  not  mentioned 
in  that  section  and,  of  course,  they  fall  within 
that  clause  of  the  section  which  in  terms  ap- 
plies to  all  companies,  whether  incorporated  or 
partnership,-  not  specified  in  that  section.  Lists 
or  returns  of  the  amount  of  income  are  re- 
quired by  9  118,  and  §  119  prescribes  the  time 
of  payment  and  defines  the  penalty  in  case  of 
neglect  and  refusal. 

17*]  •Support  to  the  view,  that  the  list  of 
an  individual  should  include  undivided  as  well 
as  divided  profits,  is  derived  from  the  require- 
ments of  the  120th  section,  which  levies  a  duty 
of  five  per  cent  on  ail  dividends  in  scrip  or 
money  thereafter  declared  due,  whenever  the 
same  shall  be  payable  to  stockholders,  policy 
holders,  or  depositors,  as  part  of  the  earnings, 
income,  or  gains  of  certam  described  compan- 
ies, not  including  manufacturing  companies, 
and  on  all  undistributed  sums,  or'  sums  made 
or  added  during  the  year,  to  their  surplus  or 
continent  funds.  Strong  confirmation  of  that 
12  Wai-i..  U.  S.,  Book  20. 


view  is  also  derived  from  §  121  of  the  same  act, 
which  requires  banks  of  circulation,  if  they 
n^lect  to  made  dividends,  or  additions  to  their 
surplus  or  contingent  fund,  as  often  as  once  in 
six  months,  to  make  a  list  or  return  in  dupli- 
cate of  the  amount  of  profits  which  have  ac- 
crued or  been  earned  within  that  period,  and 
to  present  the  list  or  return  to  the  collector  of 
the  district  and  pay  to  him  five  per  cent  on 
such  profits.     13  Stat,  at  L.  284. 

Substantially  the  same  requirement  is  made 
of  every  railroad,  canal,  turnpike,  canal  navi- 
gation, and  slack  water  company,  and  the  pro- 
vision is  that  all  profits  of  such  a  company, 
carried  to  the  account  of  any  fund  or  used  for 
construction  shall  be  subject  to  and  pay  a  duty 
of  five  per  cent  on  the  amount  of  all  such 
profits.  13  Stat,  at  L.  284,  §  122.  Other  ref- 
erences to  the  same  effect  might  be  made,  but 
it  is  believed  that  these  are  sufficient  to  show 
that  the  policy  of  Congress  in  that  act  was  to 
tax  all  gains  and  profits,  whether  divided  or 
undivided,  and  that  the  construction  that  the 
imdivided  gains  and  profits  of  manufacturing 
companies  are  properly  included  in  that  rule  is 
just  and  reasonable. 

Decided  cases  are  referred  to  in  which  it  is 
held  that  a  stockholder  has  no  title  for  certain 
purposes  to  the  earnings,  net  or  otherwise,  of 
a  railroad  prior  to  the  dividend  being 
'declared,  and  it  cannot  be  doubted  that  [*18 
those  decisions  are  correct  as  applied  to  the  re- 
spective subject-matters  involved  in  the  contro- 
versies. Minot  V.  Payne,  99  Mass.  106;  Oood- 
win  V.  Hardy,  57  Me.  145.  Grant  all  that; 
still  it  is  true  that  the  owner  of  a  share  of 
stock  in  a  corporation  holds  the  share  with  all 
its  incidents,  and  that  among  those  incidents  is 
the  right  to  receive  all  future  dividends,  that 
is,  his  proportional  share  of  all  profits  not  then 
divided.  Profits  are  incident  to  the  share  to 
which  the  owner  at  once  becomes  entitled  pro- 
vided he  remains  a  member  of  the  corporation 
until  a  dividend  is  made.  March  v.  Railroad, 
43  N.  H.  520.  Regarded  as  an  incident  to  the 
shares,  undivided  profits  are  property  of  the 
shareholder,  and  as  such  are  the  proper  subject 
of  sale,  gift,  or  devise.  Undivided  profits  in- 
vested in  real  estate,  machinery,  or  raw  mate- 
rial, for  the  purpose  of  being  manufactured,  are 
investments  in  Jwhich  the  stockholders  are  in- 
terested, and  when  such  profits  are  actually  ap- 
propriated to  the  payment  of  the  debts  of  the 
corporation,  they  serve  to  increase  the  market 
value  of  the  shares,  whether  held  by  the  orig- 
inal subscribers  or  by  assignees.  But  the  de- 
cisive answer  to  the  proposition  is  that  Con- 
gress possesses  the  power  to  lay  and  collect 
taxes,  duties,  imposts  and  excises,  and  it  is  as 
competent  for  Congress  to  tax  annual  gains  and 
profits  before  they  are  divided  among  the  hold- 
ers of  the  stock  as  afterwards;  and  it  is  clear 
that  Congress  did  direct  that  all  such  gains  and 
profits,  whether  divided  or  otherwise,  should 
be  included  in  estimating  the  annual  gains, 
profits  or  income  liable  to  taxation  under  the 
provisions  of  that  act.  Annual  gains  and  prof- 
its, whether  divided  or  not,  are  property  and, 
therefore,  are  taxable. 

Judgment  reversed,  vfith  coats,  and  the  cause 
remanded  for  further  proceedings  in  conformity 
to  the  opinion  of  this  court. 


18 


«77 


136-142 


Supreme  Coxjbt  of  the  United  States. 


Dec.  Teeic, 


SAMUEL  G.  WHEELER,  JR.,  Appt., 

V. 

GEORGE  HARRIS  et  al. 

(See  S.  C  "The  Euiaw/'  12  Wall.  186-142.) 

Appedla  Buhjeot  to  same  rules  as  writs  of  error 

—dismissaL 

Appeals  are  subject  to  the  same  rules,  regula- 
tloDs  and  restrictions  as  are  prescribed  In  law  in 
case  of  writs  of  error,  and  if  the  record  does  not 
present  any  question  of  law  for  the  revision  of  this 
court,  the  judgment  of  the  circuit  court  must  be 
al&rmed,  but  the  cause  cannot  be  dismissed. 

[No.  403.] 

Submitted  Mar,  24,  and  Apr,  U,  1871,     De- 
cided Apr.  17,  1871, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

On  motion  to  dismiss. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  by  the  appellees,  to  recover 
for  supplies,  etc.,  furnished  to  the  steamer 
Eutaw.  A  decree  having  been  entered  in  thfeir 
favor  in  that  court,  and  confirmed  by  the  cir- 
cuit court,  the  claimants  took  a  further  appeal 
to  this  court. 

The  case  is  fully  stated-  by  the  court. 

Mr,  O.  Donoline  for  appellees. 

Messrs,  T.  M.  Wheeler  and  "W,  "W,  Good- 
rich for  appellant. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Cases  regularly  on  the  calendar,  whether 
brought  here  by  writ  of  error  or  appeal,  if  with- 
in the  jurisdiction  of  the  court,  are  required  to 
be  heard  when  reached  in  the  r^^ar  call  of  the 
docket,  and  they  cannot  be  heard  before  they  are 
reached  except  when  they  are  advanced  by  the 
order  of  the  court. 

Where  the  case  is  one  not  within  the  jurisdic- 
tion of  the  court,  the  writ  of  error  or  appeal 
may  be  dismissed  on  motion,  and  certain  de- 
fects in  removing  the  cause  from  the  subor- 
dinate court  into  this  court  entitle  the  party 
who  prevailed  in  the  court  below  to  the  same 
remedy. 

Motions  to  dismiss  are  non-enimierated  mo- 
tions, and  they  may  be  filed  by  leave  of  court 
in  any  case  on  the  calendar  before  the  case  is 
reached  in  the  regular  call  of  the  docket,  and 
they  are  entitled  to  preference  on  Friday  in  each 
week  during  the  sitting  of  the  court,  as  pro- 
140*]  vided  in  the  twenty-seventh  •rule,  but 
they  do  not  give  either  party  any  right  to  be 
heard  upon  the  merits  of  the  controversy. 

On  the  9th  of  March,  1867,  the  appellees  filed 
the  libel  in  the  district  court  against  the  ap- 
pellants, as  the  owners  of  the  steamer  Eutaw, 
ner  engine,  tackle,  apparel,  etc.,  in  a  cause  of' 
action  founded  upon  contract  civil  and  mari- 
time. By  the  second  article  of  the  libel  it  is  al- 
leged that  the  steamer  belonged  to  the  Port  of 
New  York ;  that  she  was  engaged  in  the  coasting 
trade ;  that  in  the  months  of  November  and  De- 
cember prior  to  the  filing  of  the  libel  she  was 
in  the  Port  of  Wilmington,  North  Carolina, 
and  that  she  was  in  need  of  supplies,  repairs, 
advances,  and  necesslaries  for  her  voyage;  that 
the  master  of  the  steamer  applied  to  the  libel- 
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ants  to  make  such  repairs  and  to  furnish  such 
supplies  and  advances,  and  that  they,  the  libel- 
ants, complied  with  the  request;  and  that 
there  is  due  to  them  for  such  repairs,  supplies, 
and  advances  the  sum  of  $4,000.  They  also  al- 
leged that  the  repairs,  supplies,  and  advances 
were  necessary  and  proper  to  render  the  steam- 
er seaworUiy  and  fit  to  perform  her  intended 
voyage,  and  that  the  same  were  furnished  on 
the  credit  of  the  steamer  as  well  as  of  the  mas- 
ter and  owners. 

Process  was  served  and  the  'first-named  re- 
spondent appeared  and  filed  an  answer,  in  his 
own  behalf  and  in  behalf  of  the  other  respond- 
ent with  whom  he  was  impleaded,  denying  all 
the  all^ations  of  the  libel.  Subsequent  to  the 
filing  of  the  answer  an  order  was  passed  refer- 
ring the  cause  to  a  master  to  ascertain  and  re- 
port the  amount  due  to  the  libelants.  Testi- 
mony was  taken  on  both  sides  and  the  parties 
were  heard  and  the  master  reported  that  there 
was  due  to  the  libelants  the  sum  of  $4,140.94 
for  the  repairs,  supplies,  and  advances  made 
and  furnished,  as  alleged  in  the  libel.  No  ex- 
ceptions were  taken  by  either  party,  to  the  re- 
port of  the  master,  and  on  ^e  9th  of  May, 
1868,  the  district  court  confirmed  the  report 
and  entered  a  final  decree  in  favor  of  the  li- 
belants for  that  amoimt. 

•Dissatisfied  with  the  decree,  the  re-  [*141 
spondent  appealed  to  the  circuit  court,  where 
tne  parties  were  again  heard  upon  the  same 
testimony.  Apparently,  they  were  heard  with- 
out any  new  reference  of  the  cause  and  upon 
the  general  allegation  of  thfe  appellant  that  the 
decree  was  erroneous  and  that  the  libelants, 
were  not  entitled  to  the  damages  claimed  in 
the  libel  and  decree.  Dififerent  conclusions, 
however,  were  formed  by  the  circuit  judge,  as 
he  adjudged  that  the  decree  of  the  district 
court  should  be  affirmed  with  costs,  and  it  is 
from  that  decree  that  the  original  respondent 
appealed  to  this  court. 

Referring  to  the  record,  it  appears  that  the 
decree  in  the  circuit  court  was  entered  on  the 
19th  of  March,  1870,  and  the  appeal  was  taken 
to  this  court  on  the  19th  of  May  following. 
Such  an  appeal  is  not  a  supersedeas,  but  it  can- 
not be  dismissed,  because  no  question  is  raised 
or  presented  in  the  record  for  the  decision  of 
this  court. 

Appeals  are  subject  to  the  same  rules,  regu- 
lations, and  restrictions  as  are  prescribed  in 
law  in  case  of  writs  of  error,  and  it  is  well-set- 
tled law  that  it  is  no  sufficient  cause  to  dis- 
miss a  writ  of  error  that  the  record  does  not 
present  any  question  of  law  for  the  revision  of 
this  court,  as  the  writ  of  error  when  sued  out 
under  the  22d  section  of  the  judiciary  act 
brings  up  the  whole  record,  and  it  is  the  right 
of  the  plaintiff  in  error  to  be  heard  and  have  an 
opportimity  to  show,  if  he  can,  that  there  is 
error  in  any  part  of  the  record.  Minor  y,  TH^ 
lotson,  1  How.  288;  2  Stat,  at  L.  244. 

When  a  cause  is  brought  here  upon  a  writ  of 
error  sued  out  under  that  section,  and  all  the 
proceedings  are  regular  and  correct,  the  judg- 
ment of  the  circuit  court  must  be  affirmed^ 
but  the  cause  cannot  be  dismissed  although 
there  is  no  question  presented  in  the  record  for 
revision.  Taylor  v.  Morton,  2  Black,  484,  17 
L.  ed.  278;  Suydam  v.  Williamson,  20  How. 
440,  15  L.  ed.  983. 
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Apply  that  rule  to  the  case  before  the  court,  | 
and  it  is  clear  that  the  motion  must  be  denied, 
142*]  and  it  is  equally  *clear  that  appeals  in 
that  respect  are  subject  to  the  same  rules, 
regulations  and  restrictions  as  are  prescribed 
in  law  in  case  of  writs  of  error.  Appeals  of  the 
kind  are  usually  regarded  as  brought  for  delay, 
and  it  may  become  necessary  to  amend  the 
second  article  of  the  23d  rule  so  that  ten  per 
cent  damages  shall  be  allowed  in  addition  to 
the  interest  provided  for  in  the  first  article  of 
that  rule. 

Motion  denied. 


JOSIAH  A.  NOONAN,  Plff.  in  Err^ 

ALFRED  R.  BRADLEY,  Administrator  of  J.  6. 
Lee,  Deceased,  Use  of  Orson  Towsley,  Exr. 

4 

(See  8.  C.  10  Wall.  121-129.) 

Foreign  administrator  may  he  substituted  as 
appellee — power  of  this  court  to  review  its 
oton  judgments. 

Where  the  appellant  dies  after  an  appeal  is  taken 
the  admlDistrator  of  the  domlcll  where  the  intes- 
tate resided  at  his  decease,  may  be  admitted  as  the 
appellee  in  this  court,  although  appointed  in  a 
different  state  from  that  in  which  the  action  was 
commenced. 

This  court,  subsequent  to  the  term  when  a  final 
Judgment  or  decree  Is  rendered,  possesses  no  power 
to  reriew  such  judgment  or  decree,  and  has  no 
power  to  review  its  decision  in  a  case  at  law  or 
In  eqoitj. 

[No.  112.] 

Argued  Apr.  U,  1871.     Decided  Apr.  17,  1871. 

MOTION  to  admit  Thomas  L.  Ogden  as  ad- 
ministrator of  John  B.  Lee,  deceased,  and 
that  the  clerk  be  directed  to  certify  to  the  court 
below  that  the  suit  had  abated  under  rule  15  of 
this  court. 

A  bill  for  a  mortgage  foreclosure  was  fQed 
by  one  liee  in  the  United  States  district  court 
(with  circuit  powers)  in  Wisconsin  in  1859.  A 
deeree  was  entered  ordering  a*  sale  upon  the 
mortgage  and  a  personal  judgment  against  the 
mortgagor,  Noonan,  for  the  deficiency,  if  any. 
Noonan  took  an  appeal  to  this  court.  Upon 
the  hearing  in  this  court,  Lee  having  died  in 
the  meantime,  and  Bradley  having  appeared  as 
administrator,  that  part  of  the  decree  which 
gave  personal  Judgment  for  the  deficiency  was 
reversed.     17  L.  ed.  279. 

Bradley's  appointment  as  administrator  was 
made  in  New  York,  where  Lee  resided  at  his 
decease.  Suit  having  been  subsequently  brought 
in  Wisconsin  by  Bradley,  in  a  proper  action  for 
that  pinrpose  upon  the  bond^  to  recover  the  de- 
fidency  which  this  court  had  considered  im- 
proper to  be  allowed  in  the  foreclosure  suit, 
the  ease  came  to  this  court  upon  appeal,  where 
it  was  decided  that  Bradley  was  not  authorized 
to  sue  as  administrator  in  the  state  of  Wiscon- 
sin, not  having  been  appointed  in  that  state. 
19  L.  ed.  759. 

Upon  the  strength  of  that  decision  this  mo- 
tion was  now  made  to  annul  the  decision  of 
tills  court  in  the  first-mentioned  case,  and  de- 
eUre  the  appeal  therein  abated  upon  the  death 
of  Lee,  thus  leaving  in  full  force  the  decision 
of  the  court  below  decreeing  personal  judgment 
for  the  deficiency. 
12  Wall. 


Messrs,  J.  S.  Brown  and  V,  J,  Emmons, 
for  motion: 

The  bond  and  mortgage  were  assessed  in  Wis- 
consin, to  which  Bradley,  as  administrator  in 
New  York,  had  no  right. 

The  Jetters  of  administration  to  Ogden  made 
him  the  sole  legal  representative  of  the  de- 
ceased in  this  case.    Noonan  v.  Bradlepy  supra. 

Ogden,  although  a  citizen  of  the  same  state 
with  Noonan,  had  a  right  to  prosecute  the  suit 
in  this  court.  Clarke  v.  Mathewson,  12  Pet. 
164. 

Rule  15  directs:  First,  that  the  legal  repre- 
sentative of  the  deceased  party  may  volimtarily 
appear,  and  the  case  process;  second,  that  the 
opposing  party  may,  by  order  of  court,  and 
publication,  compel  the  appearance  or  proceed 
as  if  he  had  apj^eared,  if  the  appellee  is  dead; 
and  third,  that  m  case  the  legal  representative 
of  the  appellee  does  not  appear  and  the  appel- 
lant neglect  for  a  certain  term  to  take  the  or- 
der and  notice  under  the  rule,  then  his  appeal 
abates. 

This  does  not  mean  that  any  stranger  may 
intrude  himself  into  the  case,  and  the  opposite 
party  may  avail  himself  of  such  appearance  to 
avoid  adopting  the  nteps  provided  by  the  rule 
for  bringing  m  the  legal  representative.  But 
the  appellant  is  bound  to  Imow  that  the  real 
representative  does  appear,  or  to  obtain  the 
order  and  advertise.  Wilson  y.  Codman,  3 
Cranch,  207. 

This  appeal  has  abated  under  the  rule,  im- 
less  there  is  something  in  the  relations  between 
the  administrator  in  New  York  and  the  one  in 
Wisconsin  to  prevent  the  operation  of  the  rule. 

Barribeau  v.  Brant,  17  How.  43, 15  L.  ed.  34; 
Phillips  V.  Preston,  11  How.  294. 

We  suppose  we  need  hardly  cite  authorities 
to  the  effect  that  the  adjudication  of  a  court, 
no  matter  how  high  its  authority,  in  a  persona! 
or  real  action,  can  be  binding  only  upon  parties 
and  privies. 

It  is  evident  that  had  Bradley  not  appeared, 
or  appearing,  had  Noonan  successfully  con- 
tested his  right  to  the  order  of  substitution, 
Ogden  would  now  be  owner,  as  administrator, 
of  the  decree  in  personam  against  Noonan,  and 
also  that  the  appeal  would  have  abated  under 
rule  15. 

The  Supreme  CoUrt  of  the  United  States,  in 
Stacy  V.  Thrasher,  6  How.  44,  decided  that  the 
administrators  appointed  under  the  authority 
of  different  states  hold  by  different  and  inde- 
pendent titles. 

The  cases  referred  to  establish  the  fact  that 
Ogden  could  not  be  the  successor  of  Bradley  nor 
avail  himself  of  any  judgment  or  proceeding 
in  Bradley's  favor;  and  also  that  he  could  not 
be  injured  by  anjr  proceeding  against  Bradley. 

He,  therefore,  is  now  owner  of  the  decree  in 
personam  by  Noonan,  affected  only  by  rule  15 
of  this  court  abating  the  appeal.  We  are  sat- 
isfied to  rely  upon  the  decisions  of  this  court, 
but  will,  notwithstanding,  cite  the  following 
authorities : 

Brodie  v.  Bickley,  2  Rawle,  431 ;  Story,  Gonfl. 
L.  par.  522;  Borden  v.  Borden,  5  Mass.  67; 
Chapman  v.  Fish,  6  Hill,  554. 

That  Ogden,  although  not  named  in  the  rec- 
ord, has  the  right  to  make  the  motion,  as  a 
matter  of  practice,  we  cite  Cleveland  t.  Cham' 
berlain,  1  Black,  419,  17  L.  ed.  93. 
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Mesftrs,   Matt.   H.   Carpenter   and   J,   P. 

Walker,  for  Noonan,  opposed. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Particular  reference  to  the  nature  of  the  con- 
troversy and  the  prior  adjudications  in  respect 
to  the  same  are  indispensable  in  order  that  the 
motion  and  the  effect  of  it,  if  granted,  may  be 
properly  understood. 

Noonan,  on  the  first  day  of  October,  1855, 
purchased  of  Lee  certain  real  estate,  situated 
m  Wisconsin,  by  deed  of  warranty,  and  gave 
his  bond  for  the  purchase  money,  conditioned 
to  pay  $4,000  in  four  equal  annual  instalments, 
with  interest,  and  gave  a  mortgage  on  the 
premises  to  secure  the  payments  as  specified  in 
the  bond;  and  the  mortgage  also  contained  a 
stipulation  that  upon  any  default  on  the  part 
of  the  mortgagor  m  making  the  payments,  in- 
cluding the  interest  and  tfuces  as  well  as  the 
principal,  the  whole  of  the  mortgage  debt,  with 
interest,  should,  at  the  option  of  the  mortgagee, 
become  due,  and  should  be  collectible  on  de- 
mand. 

At  the  time  the  conveyances  were  executed, 
the  premises  were  in  the  possession  of  one  John 
J.  Orton,  holding  the  same  adversely  to  the 
grantor,  in  consequence  of  which  the  grantee 
required  from  the  grantor  an  agreement  to  the 
sfifect  that  if  the  title  failed  the  bond  should 
not  be  enforced,  and  that  if  any  encumbrances 
existed  on  the  premises  the  amount  of  the  same 
should  be  deducted  from  the  stipulated  consid- 
eration. 

On  the  4th  of  March,  1859,  Lee  filed  a  bill  in 
125*]  equity  in  'the  district  court  of  the 
United  States  for  that  district,  exercising  cir- 
cuit court  powers,  setting  forth  that  the 
grantee  and  mortgagor  had  not  paid  eithei 
principal  or  interest  of  the  mortgage  debt ;  that 
he,  the  complainant,  had  notified  the  party  that 
he  claimed  that  the  whole  debt  had  become  due, 
and  praying  for  a  sale  of  the  mortgaged  prem- 
ises, the  payment  of  the  mortgage  debt,  and  for 
general  relief. 

Such  proceedings  were  had  in  the  cause  that 
the  court  rendered  a  final  decree  in  the  same, 
the  court  finding  that  the  sum  of  $5,267.20  was 
due  to  the  grantor  and  mortgagee  of  the  said 
premises,  and  the  decree  also  directed  the  sale 
of  the  premises,  the  payment  of  the  mortgage 
debt,  and  that  the  surplus,  if  any,  should  be 
brought  into  court;  that,  if  the  moneys  arising 
from  the  sale  were  insufficient  to  pay  the  mort- 
gage debt,  interest  and  costs,  the  marshal,  in 
his  report  of  the  sale,  should  specify  the  amount 
of  the  deficiency,  and  that  the  respondent  should 
pay  the  deficiency  with  interest,  "and  that  the 
complainant  may  have  execution  therefor." 

From  that  decree  the  respondent  appealed  to 
this  court,  and  at  the  December  term,  1866,  the 
appeal  was  duly  entered  here  on  the  calendar. 
When  the  cause  was  reached  the  parties  were 
heard,  and  this  court  decided  that  the  com- 
plainant, upon  the  proofs  exhibited,  was  enti- 
tled to  a  decree  for  the  whole  amount  of  the 
mortgage  debt  by  virtue  of  the  special  stipula- 
tion in  the  mortgage,  although  one  of  the  in- 
stalments, according  to  the  terms  ef  the  bond, 
was  not  due  when  the  bill  was  filed.  Pursuant 
to  that  decision  the  court  affirmed  that  part  of  | 
the  decree;  but  the  court  also  decided  that  in 
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the  absence  of  a  rule  of  the  court  conferring 
such  authority  the  court  below  could  not  enter 
a  decree  in  such  a  case,  that  the  complainant 
should  have  execution  for  the  balance  found  to 
be  due  to  him  over  and  above  the  proceeds  of 
the  sale,  and  reversed  that  part  of  the  decree. 
Noonan  v.  Lee,  2  Black,  501,  17  L.  ed.  279; 
rule  94. 

Pending  the  appeal,  however,  and  before  the 
parties  were  heard  in  this  court,  to  wit,  on  the 
7th  of  February,  18«2,  •the  death  of  the  [♦126 
respondent,  John  B.  Lee,  was  suggested,  and  on 
motion  leave  was  granted  that  the  appearance 
of  Alfred  F.  R.  Bradley  might  be  entered  as  ad- 
ministrator of  the  estate  of  the  deceased,  and  he 
was  admitted  as  appellee  in  the  case.  Doubts 
arising  as  to  the  validity  of  the  title  acquired 
by  Noonan  from  his  grantor,  he  commenced  an 
action  of  ejectment  in  the  state  court  against 
John  J.  Orton,  the  party  in  possession  at  the 
date  of  the  conveyances,  and  gave  notice  to  his 
grantor  that  he  might  appear  and  defend  the 
title  to  the  premises.  Lee  accordingly  em- 
ployed counsel,  but  the  decision  of  the  state 
court,  rendered  in  January,  1863,  was  that  the 
party  in  possession  was  seised  in  fee  of  the 
premises. 

Both  parties  concede  that  Lee,  when  he  died, 
was  domiciled  in  New  York,  and  that  Bradley 
was  duly  appointed  administrator  by  the  proper 
tribunal  in  that  state.  When  Lee  died  he  also 
had  effects  of  value  in  Wisconsin ;  and  in  Feb- 
ruary, 1865,  the  party  who  filed  the  motion, 
Thomas  L.  Ogden,  was  duly  appointed  admin- 
istrator of  those  effects  by  the  proper  tribunal 
having  jurisdiction  of  the  matter  in  that  state. 
On  the  6th  day  of  September,  1866,  Bradley,  as 
administrator  of  the  estate  of  John  B.  Lee,  de- 
ceased, commenced  an  action  of  debt  against 
Josiah  A.  Noonan,  counting  on  the  before  men- 
tioned bond  given  by  the  latter  to  the  decedent, 
for  the  purchase  money  of  the  said  real  estate, 
as  more  fully  set  forth  in  the  record.  Noonan 
V.  Bradley,  9  Wall.  399, 19  L.  ed.  759. 

Three  defenses  were  set  up  by  the  defendant 
to  the  suit:  (1)  That  the  plaintiff  was  not  and 
never  had  been  administrator  of  the  estate  of 
the  deceased;  (2)  that  the  deceased,  at  the  time 
of  his  death,  had  effects  in  that  state,  among 
which  was  the  bond  in  suit,  and  that  the  de- 
fendant was  duly  appointed  administrator  of 
those  effects,  and  that  the  letters  issued  to  the 
plaintiff,  as  applied  to  the  cause  of  action  in 
the  declaration  mentioned,  were  void  and  of 
no  effect;  (3)  that  the  title  to  the  premises  had 
failed,  the  plea  setting  up  the  judgment  in  the 
ejectment  suit  rendered  in  the  state  court. 

*To  the  several  pleas  the  plaintiff  de-  [•13BT 
murred,  and  judgment  was  rendered  against 
the  defendant  for  the  sum  of  $7,589.76,  and  the 
defendant  appealed  to  this  court,  where  the 
judgment  of  the  circuit  court  was  reversed,  the 
court  holding  that  an  administrator  appointed 
in  one  state  cannot,  by  virtue  of  such  an  ap- 
pointment, maintain  an  action  in  another  state, 
in  the  absence  of  a  statute  of  the  latter  state 
giving  effect  to  that  appointment,  to  enforce  an 
obligation  due  his  intestate. 

Based  on  the  conclusion  announced  in  that 
case,  the  proposition  of  the  party  submitting 
the  motion  is,  that  all  the  proceedings  in  the 
case  first  mentioned,  subsequent  to  the  time 
when  the  death  of  the  respondent  in  that  suit 
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was  suggested,  were  irregular;  that  the  admin- 
istrator appointed  by  the  tribunal  of  the  juris- 
diction where  the  intestate  had  his  domicil  at 
his  decease  was  improperly  admitted  as  appel- 
lee, and  that  the  final  decree  in  the  case  should 
be  set  aside,  and  that  a  decree  or  order  should 
be  entered  that  the  suit  abated  at  the  death  of 
the  appellee  in  the  appeal,  and  that  the  clerk 
here  should  be  directed  to  transmit  a  certificate 
to  that  effect  to  the  court  below. 

Apart  ft-om  the  novel  character  of  the  mo- 
tion and  the  grave  doubts  which  arise  whether 
the  proposed  certificate,  even  if  the  party  is  en- 
titled to  a  remedy,  is  an  appropriate  process 
to  be  sent  from  an  appellate  to  a  subordinate 
tribunal,  the  court  is  of  the  opinion  that  the  re- 
lief sought  in  the  case  cannot  be  granted,  and 
that  the  motion  must  be  denied  upon  three 
grounds,  either  of  which  is  a  complete  and  sat- 
isfactory answer  to  the  application.  They  are 
as  follows: 

1.  That  the  administrator  of  the  domicil 
where  the  intestate  resided  at  his  decease  was 
properly  admitted  as  the  ap|)ellee  in  the  case, 
because,  at  that  time,  no  ancillary  administra- 
ti<m  had  been  granted  in  the  state  of  Wiscon- 
sin. 

Admitted,  as  he  was,  without  objection  from 
the  appellant,  it  may  well  be  doubted  whether 
128*]  the  appellant  in  this  case,  'inasmuch 
as  his  appointment  bears  date  subsequent  to 
those  proceedings,  can*  be  permitted  to  inter- 
vene, in  the  absence  of  fraud,  for  the  purpose 
of  setting  aside  what  had  passed  in  rem  judi- 
catam  before  he  was  appointed,  but  the  court 
is  not  inclined  to  rest  its  decision  upon  that 
ground,  as  the  statute  of  the  state  authorized 
foreign  executors  and  administrators  to  sue  in 
the  courts  of  the  state,  in  cases  where  no  ex- 
ecutor or  administrator  of  the  estate  of  the  de- 
cedent has  been  appointed  in  the  state.  Sess. 
Acts  1860,  p.  24. 

Responsive  to  that,  it  may  be  suggested  that 
the  right  so  conceded  is  subject  to  the  condi- 
tion that  such  representative  party  has  filed  in 
the  probate  court  an  authenticated  copy  of 
his  appointment,  but  it  is  a  sufficient  answer 
to  that  suggestion  in  this  case  to  say  that 
nothing  appears  in  the  record  to  show  that  the 
condition,  if  it  be  one,  was  not  fulfilled,  and 
the  court  is  of  the  opinion  that  a  compliance, 
under  the  circumstances  of  this  case,  must  be 
presumed,  as  the  record  shows  that  this  court 
passed  an  order  that  the  appearance  of  the  ad- 
ministrator be  entered  and  "that  the  said  ad- 
ministrator be  and  hereby  is  made  the  appellee 
in  this  case." 

2.  Grant  that  an  administrator  appointed  in 
one  state  cannot,  by  virtue  of  such  an  appoint- 
ment, maintain  an  action  in  another  state  un- 
less so  authorized  by  statute,  still  it  does  not 
follow  that  the  proceedings  in  this  case  were 
irregular,  as  the  suit  was  commenced  by  the 
appellee  in  his  lifetime  and  was  prosecuted  by 
Bim  in  the  court  below  to  a  final  decree,  and 
from  that  decree  the  respondent  appealed  to 
this  court.  All  these  proceedings  took  place 
-while  the  intestate  was  in  full  life,  and  it  ap- 
pears that  the  appeal  was  pending  in  this  court 
mt  the  time  that  his  death  was  suggested,  and 
that  the  administrator  appointed  in  the  juris- 
diction of  the  decedent's  domicil  was  admitted 
fis  the  appellee  by  the  order  of  the  court,  as  be- 
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fore  explained.  He  did  not  commence  the  suit, 
and  as  he  was  the  only  administrator  appoint- 
ed, the  court  is  of  the  opinion  that  he  was  a 
competent  party  to  appear  and  support  the 
decree. 

*3.  Suppose,  however,  that  neither  of  [*129 
those  propositions  is  correct,  still  the  court  is 
of  the  opinion  that  the  motion  must  be  denied, 
as  this  court,  subsequent  to  the  term  when  a 
judgment  or  decree  is  rendered,  possesses  no 
power  to  review  its  own  final  judgments  or  de- 
crees. Where  the  merits  of  a  case  are  decided 
in  the  circuit  court  and  the  decree,  on  appeal, 
is  reversed  in  this  covrt,  and  the  mandate  of 
the  court  is  sent  down,  directing  the  court  be- 
low to  execute  the  decree,  it  is  well  settled  law 
that  it  is  too  late  to  call  in  question  the  juris- 
diction of  the  subordinate  court.  SkiUern  ▼. 
May,  6  Cranch,  267.  Repeated  decisions  of 
this  court  have  established  the  rule  that  a 
final  judgment  or  decree  of  this  court  is  con- 
clusive upon  the  parties,  and  that  it  cannot  be 
re-examined  at  a  subsequent  term,  as  there  is 
no  act  of  Congress  which  confers  any  such  au- 
thority. Martin  v.  Hunter,  1  Wheat.  355.  Sec- 
ond appeals  or  writs  of  error  are  allowed,  but 
the  rule  is  universal  that  they  bring  up  only 
the  proceedings  subsequent  to  the  mandate,  and 
do  not  authorize  an  inquiry  into  the  merits  of 
the  original  judgment  or  decree.  Rehearinga 
are  never  granted  where  a  fXnf)  decree  has  been 
entered  and  the  mandate  sent  down,  unless  the 
application  is  made  at  the  same  term,  except 
in  cases  of  fr*iud.  Browder  v.  McArthur,  7 
Wheat.  58;  The  isania  Maria,  10  Wheat.  442. 
Appellate  power  is  exercised  over  the  proceed- 
ings of  subordinate  courts,  and  not  on  those  of 
the  appellate  court,  and  the  express  decision  of 
this  court  in  several  cases  Is  that,  the  court 
has  no  power  to  review  its  decisions,  whether 
in  a  case  at  law  or  in  equity,  and  that  a  final 
decree  in  equity  is  as  conclusive  as  a  judgment 
at  law.  Wash,  Bridge  Co,  v.  Stewart,  3  How. 
424;  Ew  parte  Bihhald  v.  U.  8,  12  Pet.  492; 
Peck  V.  Sanderson,  18  How.  42,  15  L.  ed.  262. 
Other  cases  to  the  same  effect  might  be  re- 
ferred to,  but  it  does  not  seem  to  be  necessary, 
as  the  views  of  the  court  from  its  organization 
to  the  present  time  appear  to  have  been  imi- 
form  and  consistent,  as  is  sufficiently  exempli- 
fied by  the  cases  to  which  reference  is  made. 

Motion  denied. 


FREDERICK   R,    FOWLER  ei   al,   Plffa,   im 

Err,, 

V, 

WILLIAM  RATHBONE  et  al. 
(See  S.  C.  12  Wall.  102-121.) 

General  average,   by   stranding   vessel — volun" 
tary  stranding — fact  for  jury. 

Where  a  ship  Is  voluntarily  rnn  ashore  to  avoid 
capture,  foundering,  or  shipwreck,  and  she  Is  after- 
wards recovered  so  as  to  be  able  to  perform  her 
voyage,  the  loss  resulting  from  the  stranding  is  to 
be  made  good  by  general  average  contribution. 

Note. — General  average — see  notes  to  10  L.  ed. 
U.  S.  186 ;  20  C.  C.  A.  357. 

Loss  hy  voluntary  stranding  of  vessel  in  piv^  i§ 
subject  of  pen  era  I  average. 

Stranding  Is  where  a  ship  takes  ground,  aot  In 
the  ordinary  sense  of  navigation,  but  by  acclden^ 
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SUPBEICE  GOUBT  OF  THE  UinTVD  STATES. 


Deo.  Tebk, 


Where  a  ship  and  cargo  were  becoming  snb- 
merged  In  deep  water,  and  the  master  stranded 
the  ship  in  shoal  water,  to  save  it  and  the  cargo 
from  increased  expenses,  this  was  a  voluntary 
stranding  within  the  meaning  of  the  commercial 
law 

Facts  found  by  a  Jury  cannot  be  re-examined  in 
this  court. 

Whether  the  cargo  was  damaged  by  the  stranding 
or  by  the  antecedent  peril  of  the  sea  was  a  ques- 
tion of  fact  for  the  Jury. 

[No.  141.] 

Argued  Apr.  11,  1871,    Decided  May  i,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Mr.  James  O.  Carter*  for  plaintiffs  in 
error: 

If  the  actual  sinking  or  stranding  of  the  ship 
Oneiza  was,  under  the  particular  circuro- 
stances,  the  direct  result  of  voluntary  agency, 
rather  than  of  the  action  of  the  elements,  and 
was  other  and  different  from  the  one  impend- 
ing at  the  time  the  voluntary  resolution  was 
taken,  the  case  is  one  for  general  average. 
But,  if  it  was  substantially  the  same  strand- 
ing as  the  one  impending,  and  modified  by  the 
voluntary  act  only  in  some  incidental  and  im- 
material* respects,  then  it  is  a  case  for  particu- 
lar average.     Phil.  Ins.,  S  1313. 

It  is  simply  ascertaining  which  is  the  pre- 
dominating and  principal  cause  of  the  loss. 

PhU.  Ins.  SS  1132-1136;  2  Pars.  Ins.  620. 

The  question  thus  stated  is,  undoubtedly,  in 
its  natiure,  one  of  fact,  and  not  of  doctrine ;  but 
where,  as  in  >  the  present  case,  there  is  no  dis- 
pute about  the  facts,  the  question  becomes 
practically  one  of  law.  When,  from  imcontra- 
dieted  evidence,  there  is  but  one  inference 
which  can  properly  be  drawn,  the  court  is  to 
draw  that  inference. 

Chandler  v.  Von  Roeder,  24  How.  224,  16  L. 
ed.  633. 

The  decisions  in  the  following  cases  were,  in 
effect,  that  the  strandings  were  not  substan- 
tially the  same  but  different;  and  that  the  re- 
spects in  which  they  differed  were  such  as  to 
give  to  the  losses  the  character  of  general 
average. 

Sims  V.  Oumey,  4  Binn.  513;  Barnard  v. 
Adams,  10  How.  270. 


The  ship  had  received  her  death  wound  from 
the  direct  action  of  the  ice,  and  was  actually 
on  her  way  to  the  bottom  at  the  time  the  res- 
olution was  taken  to  run  her  upon  the  flats. 
Everything  that  followed  the  cuttii^  through 
her  bows  by  the  ice,  was  the  immediate  conse- 
quence of  that  accidental  disaster. 

In  this  operation  she  was  exposed  to  no  new 
peril  whatever. 

The  ordinary  duty  of  the  ship-owner,  repre- 
sented by  the  master,  is  to  navigate*  the  ship; 
not  to  run  her  ashore.  It  is  to  prosecute  the 
adventure,  not  to  put  a  premature  end  to  it.  A 
claim  for  a  general  contribution  cannot  be 
foimded  upon  any  act  of  the  master  in  the 
course  of  this  ordinary  duty.  Shippers  of 
goods  have  the  right  to  all  this.  It  is  in  the 
bargain  and  they  pay  for  it.  The  presence  of 
an  overwhelming  peril  may  make  it  best  for 
the  interests  of  all,  treated  as  a  unit,  to  Popart 
from  mere  navigation  and  strand  the  ship.  This 
is  something  beyond  what  any  one  of  the  in- 
terests has  a  right  to  require  of  the  ship,  and 
is,  therefore,  outside  the  ordinary  duty  of  the 
master.  The  true  foundation  of  the  doctrine 
of  a  general  contribution,  in  cases  of  voluntary 
stranding  lies  in  these  considerations.  But 
when,  as  in  the  case  at  bar,  the  actual  opera- 
tion of  an  accidental  cause  has,  of  itself, 
alreadyt^ut  an  end  to  the  business  of  navigat- 
ing the  ship,  all  the  master's  ordinary  duties 
are  not  at  an  end.  It  is'  still  his  duty  to  do  all 
in  his  power  to  save  what  he  may  of  the  in- 
terests confided  to  his  charge;  and  will  it  be 
pretended  that  when  his  ship  is  sinking,  and  it 
18  in  his  power  to  mitigate  the  consequences  of 
such  sinking  by  working  his  ship  into  shallower 
water,  it  is  not  his  duty  to  do  so  ? 

Conceding  for  the  moment,  and  for  the  sake 
of  the  argument,  that  there  was  some  evidence 
to  go  to  the  jury  upon  the  point  whether  the 
actual  submersion  was  different  from  the  one 
impending,  and  in  consequences  of  the  injuries 
from  the  ice,  the  learned  judge  did  not  submit, 
but  refused  to  submit,  that  question  to  the 
jury;  and  that  issue,  therefore,  which  is  the 
material  one  in  the  case,  has  never  been  tried. 

The  learned  judge  made  the  question  of  lia- 
bility for  a  general  contribution  turn  entirely 
upon  these  three  points: 

First.  Whether  the  master  ran  the  ship  upon 
the  flats  for  the  purpose  of  diminishing  the 


or  the  force  of  the  wind  or  sea,  and  remains  sta- 
tionary for  some  time.  It  is  not  stranding  to  strike 
a  rock  or  stump  which  occasions  only  an  instan- 
taneous stoppage.  Lake  v.  Columbus  Ins.  Co.  13 
Ohio,  48,  42  Am.  Dec.  188:  Bishop  v.  Pentland.  7 
Barn.  &  C.  219 ;  Wells  v.  Hopwood,  8  Barn.  &  Ad. 
20. 

Where  a  vessel  is  voluntarily  run  ashore  with  the 
Intent  to  preserve  the  ship  and  cargo,  as  far  as 
possible,  and  the  vessel  is  In  consequence  loRt.  the 
loss  is  to  be  repaired  by  general  average.  Gray  v. 
Wain,  2  Serg.  &  11.  229,  7  Am.  Dec.  042:  Mut. 
Safety  Ins.  Co.  v.  Cargo  of  Brig  George;  Olcott  89 ; 
2  Browne.  199 :  6  Mass.  125 ;  4  Binn.  513 ;  O'Con- 
nor y.  Ocean  Star,  1  Holmes.  248. 

There  is  no  difference  between  a  partial  and  a 
total  loss,  occasioned  by  a  voluntary  stranding, 
both  being  equally  cases  of  general  average.  Colum- 
bian Ins.  Co.  V.  Ashley.  38  U.  S.  (18  Fet.)  343: 
Sims  V.  Gurney,  4  Binn.  573:  Case  v.  Reilly,  3 
Wash.  298 ;  O'Connor  v.  Ocean  Star,  1  Holmes,  248. 

It  is  the  settled  law  that  the  case  is  one  for  gen- 
eral average  although  the  ship  was  totally  lost,  if 
the  stranding  was  voluntary  and  was  designed  for 
the  common  safety  and  resulted  in  saving  the  cargo. 
The  Star  of  Hope,  9  Wall.  2.^2,  1«  L.  ed.  (\^ : 
Bnrnard  v.  Adams,   10  How.  270,  13  L.  ed.  417; 


Patten  v.  Darling,  1  Cliflt.  254;  Bales  of  Cotton, 
8  Blatchf.  221. 

General  average  covers  a  loss  by  a  voluntary  cat- 
ting  of  the  cables  of  a  vessel  at  anchor  and  ranninf? 
her  ashore  as  the  best  means  of  saving  life  and 
property.  Reynolds  v.  Ocean  Ins.  Co.  22  Plc»f  1«1  : 
Greeley  v.  Tremont  Ins.  Co.  9  Cush.  419;  83  Atw. 
Dec.  727. 

Where  the  vessel  is  accidentally  stranded  in  tbe 
course  of  her  voyage,  and  is  got  off  and  completes 
her  voyage,  the  expense  of  getting  her  off  is  one  to 
be  borne  by  general  average.  Bedford  Com.  Ins. 
Co.  V.  Parker,  2  Plclc.  1,  18  Am.  Dec.  888;  Mc- 
Andrews  v.  Thatcher,  8  Wall.  347,  378.  18  u  e^ 
165 ;  Giles  v.  Eagle  Ins.  Co.  2  Met.  148 ;  Gage  v. 
Libby,  14  Allen,  269. 

A  vessel  chased  by  an  enemy's  frigate,  and  cap- 
ture deemed  inevitable,  was  run  ashore  and  tlkere> 
by  a  large  part  of  the  cargo  saved,  after  which  tlie 
enemy  burned  her^held  a  case  for  general  avefmge. 
Caze  V.  Reillv,  8  Wash.  298. 

If  a  vessel  at  anchor  Is  dragging  towards  tlie 
shore  in  a  gale,  in  imminent  danger  of  beatinjc  to 
pieces  on  roclcs  before  resching  shore,  and  the  Qia»> 
ter  slips  the  cable  and  allows  her  to  be  thrown  on 
the  beach,  thereby  saving  the  cargo,  this  is  a 
eral  average  loss.    Sturgis  v.  Cary,  2  Curt.  6(^. 
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damages  and  expenses  of  raising  and  saving 
ship  and  cargo. 

Second.  Whether,  in  so  doing,  the  peril  to  the 
ship  was  increased. 

Third.  Whether,  by  so  doin|^,  the  damages 
and  expenses  of  saving  and  raising  the  ship  and 
cargo  were  diminished. 

'fhis  was  a  total  failure  to  present  the  true 
question.  These  three  inquiries  might  each  be 
answered  in  the  affirmative,  and  yet  the  actual 
stranding  or  submersion  be  only  an  unsubstan- 
tial, inconsiderable  and  immaterial  modification 
of  the  stranding  or  submersion  originally  im- 
pending. 

But  even  if  the  proposition  itself,  of  the 
learned  judge,  had  been  sound  as  a  general 
principle  of  law,  it  was  error  to  submit  it  to  the 
jury.  There  was  no  evidence  in  the  case  war- 
ranting the  submission  of  such  a  proposition  to 
the  jury. 

1.  The  learned  judge  himself  recognized  the 
necessity  of  the  condition  that  the  peril  to  the 
ship  should  have  been  increased  by  the  master's 
Toluntary  action.  He  made  that  a  turning 
point  with  the  jurv.  But  there  was  not  only 
no  evidence  of  such  increase  of  peril,  but  the 
contrary  was  distinctly  proved  by  the  plaintiff's 
own  witnesses. 

The  <mly  suggestion  of  any  increase  of  peril 
was  the  claim  by  the  plaintiffs  below,  that  the 
bottom  where  the  ship  actually  took  the  nound 
was  different  from  the  bottom  where  it  lay  at 
anchor,  it  being  imeven  in  the  former  place. 
But  the  only  evidence  of  this  is  the  conjecture 
of  the  witnesses  Westervelt,  Story,  and  Mackie, 
neither  of  whom  had  seen  or  knew  anything 
about  the  locality  of  the  disaster. 

Metsra.  S.  P.  xfaalL  and  £.  H.  Owen,  for  de- 
fendants in  error: 

Hie  question  whether  the  facts  showed  a  case 
of  voluntary  stranding  which  entitled  the  vessel 
to  claim  contribution  for  the  damages  thereby 
caused,  is  presented  by  the  charge  of  the  court 
below,  that  if  the  jury  "should  find  that  the 
ship  and  cargo  were  ei^posed  to  a  common  peril 
of  sinJdng  and  becoming  submerged  in  deep 
water;  and  that  the  expenses  of  raising  and 
saving  them  from  such  place  would  have  been 
greater  than  if  stranded  in  shoal  water;  and 
that  the  master,  to  save  the  ship  and  cargo 
from  such  increased  expenses,  ran  the  ship  on 
the  flats,  and  so  stranaed-her  in  shoal  water, 
and  thereby  increased  the  peril  to  the  ship  and 
diminished  the  damages  and  expenses  of  saving 
the  ship  and  cargo,"  then  there  was  a  voluntary 
stranding,  which  entitled  the  ship  to  recover  in 
general  average. 

This  instruction  was  in  accordance  with  the 
law,  as  well  settled  in  the  Federal  courts. 

/«».  Co.  V.  Aahhy,  13  Pet.  331;  Barnard  v. 
Adams,  10  How.  270;  The  Star  of  Hope,  9  Wall. 
203,  19  L.  ed.  638;  Patten  v.  Darling,  1  Cliff. 
254;  Bea  v.  Cutler,  1  Spr.  135;  Sturgeaa  v. 
<yary,  2  Curt.  69;  Caze  v.  Reilly,  3  Wash.  (C. 
O.)  298;  Sims  v.  Oumey,  4  Binn.  613. 

It  is  sufficient  to  make  the  act  of  sacrifice 
<rohintary,  that  it  is  adopted  as  a  matter  of 
judgment,  which  upon  deliberation  the  will  de- 
cides. It  is  none  the  less  voluntary,  that  no 
oCher  way  of  escape  .seems  open.  This  is  held 
in  an  the  cases. 

The  idea  of  sacrifice,  In  the  law  of  general 
average,  is  not  that  the  property  s£kll  be 
12  Wall. 


doomed  to  ccHain  loss.  The  goods  overboard 
may  have  a  fair  chance  of  being  recovered,  or 
the  vessel,  which  it  is  determined  to  run  ashore, 
of  bein^  saved.  It  is  the  selection  of  one  par- 
ticular interest,  of  either  vessel  or  cargo,  to  take 
a  special,  though  it  may  be  no  greater  or  even 
a  less  risk  for  the  benefit  of  nie  whole,  that 
makes  the  special  loss  or  damage  consequent  up- 
on the  act«  vicarious. 

It  is  true  in  this  case  that,  but  for  the  strand- 
ing, the  vessel  would  have  gone  down  with  the 
cargo.  It  is  true  that,  by  stranding  her,  the 
master  may  possibly  have  not  subjected  the  ves- 
sel to  anv  greater  peril  than  she  was  in  before ; 
but  the  fact  that  he  changed  the  peril  from  one 
to  ship  and  cargo  in  common,  to  a  peril  to  the 
ship  alone,  constituted  sacrifice  in  the  legal 
sense.  If  any  damage  was  in  fact  caused  to  the 
vessel  by  stranding,  it  is  no  answer  to  her  claim 
for  contribution,  to  say  that  she  would  have 
been  equally  damaged  bv  sinking. 

That  the  act  of  stranding  was  a  benefit  to  the 
cargo  is  undisputed ;  and  that  it  was  also  a  ben- 
efit to  the  ship  only  makes  her  claim  less  in 
amount  than  it  would  have  been  had  she  been 
lost  by  the  act  of  stranding.  She  could  only 
claim  and  has  only  been  alhf^ed  the  damages 
caused  specially  by  the  stranding,  which  was 
the  volimtary  and  vicarious  act  which  saved  the 
cargo  from  a  heavier  damage  and  expense. 

Mr.  Justice  Olilford  delivered  the  opinion 
of  the  court: 

Losses  in  a  sea  risk  which  ^ve  a  claim  to 
general  average  are  usually  divided  into  two 
great  classes:  (1)  Those  which  arise  from  a 
sacrifice  of  part  of  the  ship,  or  part  of  the  car- 
go, purposely  made  to  save  the  whole  adventure 
from  perishing;  (2)  such  as  arise  out  of  ex- 
traordinary expenses  incurred,  by  one  of  the 
parties,  in  the  course  of  the  voyage,  for  the 
joint  benefiit  of  the  ship  and  cargo. 

Where  two  or  more  parties  are  engaged  in 
the  same  sea  risk,  and  one  of  them,  in  a  moment 
of  imminent  peril,  makes  a  sacrifice  to  avoid 
the  impending  danger,  or  incurs  extraordinary 
expenses  to  promote  the  safety  of  all  the  asso- 
ciated interests,  common  lustice  requires  that 
the  sacrifice  so  made,  or  the  extraordinary  ex- 
penses so  incurred,  shall  be  assessed  upon  all 
the  interests  which  were  so  exposed  to  the  im- 
pending peril,  and  which  were  saved,  by  those 
means,  from  the  threatened  danger  in  propor- 
tion to  the  share  of  each  in  the  joint  adventure. 
The  8twr  of  Hope,  9  Wall.  228,  19  L.  ed.  645.     . 

1.  Bound  on  a  voyage  from  Calcutta  to  New 
York,  the  ship  Oneiza,  with  a  valuable  cargo  of 
linseed,  gunny  cloth,  and  other  merchandise  on 
board,  on  the  16th  of  January,  1867,  arrived  off 
the  latter  port  in  a  heavy  gale,  and  in  the 
evening  of  that  day  came  to  anchor  inside  the 
lower  bajr,  being  unable  to  proceed  to  the  upper 
harbor  m  consequence  of  ice.  Securely  an- 
chored, she  remained  there  until  the  twenty- 
first  of  the  same  month,  surrounded  by  ice  and 
unable  to  proceed  to  her  port  of  destination, 
when  those  in  charge  of  her  procured  two  steam 
tugs  and  caused  her  to  be  towed  up  through  the 
Narrows  into  the  inner  harbor,  and  at  seven 
o'clock  in  the  evening  of  that  day  she  came  to 
anchor  *near  the  quarantine  ground,  [*115 
abreast  of  Staten  island,  in  ten  fathoms  of 
water,  where  she  remained  during  the  night. 
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Throughout  the  night  the  watch  were  or- 
dered to  sound  the  pumps  every  hour,  and  the 
record  shows  that  they  found  no  more  water  in 
the  ship  than  is  usual  under  the  circumstances, 
until  the  steam  tugs  made  fast  to  her  for  the 
purpose  of  towing  her  up  to  the  harbor,  when 
it  was  ascertained  that  she  had  twenty-six 
inches  of  water  in  the  well,  and  it  was  observed, 
within  half  an  hour  from  that  time,  that  the 
head  of  the  ship  was  settling.  Report  of  that 
fact  was  made  to  the  master  and  he  immedi- 
ately directed  that  the  pumgs  should  be  tried, 
and  it  was  soon  found  that  the  ship  had  six 
■feet  of  water  in  the  hold,  and  that  she  was  in 
imminent  danger  of  sinking. 

Efforts  were  made  to  keep  her  free,  but  it  was 
found  to  be  impossible  to  do  so  by  her  own 
pumps,  or  by  any  other  means  at  command. 
Holes  had  been  cut  in  the  hull  by  the  ice,  and 
the  master,  finding  that  he  could  not  stop  the 
leaks,  decided  to  run  the  ship  ashore,  as  the 
best  means  of  saving  life  and  property,  and  as 
the  only  means  of  preventing  the  ship  from 
sinking  in  deep  water.  Directions  to  that  ef- 
fect were,  accordingly,  given  to  those  in  charge 
of  the  steam  tugs,  and  with  their  assistance  the 
ship  was  stranded  on  Staten  Island  Flats,  and 
it  appears  that  when  she  grounded  she  had  ten 
feet  of  water  in  her  hold,  the  tide  still  rising, 
and  that  at  high  tide  the  water  in  the  hold  in- 
creased in  depth  to  twenty  feet. 

Prompt  assistance  was'  procured  and  the  ship 
was  lightened  by  discharging  part  of  her  cargo 
into  lighters  furnished  by  the  wrecking  com- 
pany, and  on  the  first  day  of  February  follow- 
ing they  succeeded  in  making  the  ship  float,,  and 
she  was  immediately  towed  to  her  port  of  des- 
tination and  the  residue  of  her  cargo  was  dis- 
charged. 

2.  Much  of  the  cargo  was  saved,  and  the  own- 
ers of  the  ship  insisted  that  the  owners  of  the 
cargo  were  bound  to  contribute  for  the  sac- 
rifices made  by  the  ship  and  the  expenses  in- 
curred by  her  owners  in  saving  the  associated 
interests  from  the  dangers  of  the  impending 
11®*]  peril.  Investigations  •became  neces- 
sary before  the  parties  could  adjust  the  claim, 
and  with  that  view  the  owners,  shippers  and 
consignees  of  the  cargo  executed  to  the  agent 
of  the  ship  an  average  bond  in  which  they  des- 
ignated the  persons  to  be  employed  as  adjust- 
ers, and  covenanted  and  agreed  to  pay  their  re- 
spective shares  of  such  proportion  of  the  losses 
and  expenses  incurred  as  constitute,  by  the 
usage  of  the  port,  a  general  average,  provided 
such  losses  and  expenses  were  stated  and  appor- 
tioned by  the  average  adjusters  therein  speci- 
fied in  accordance  with  the  established  usage 
and  laws  of  that  state  in  similar  cases. 

Pursuant  to  the  terms  of  that  bond  the  per- 
sons therein  named  were  designated  as  the 
average  adjusters,  and  they,  after  having  heard 
the  parties^  charged  to  the  cargo  belonging  to 
the  defendants  the  simi  of  $11,380.78  as  a  gen- 
eral average  contribution  in  favor  of  the  owners 
of  the  ship. 

Unquestionably,  they  proceeded  upon  the 
ground  that  the  strandii^g  of  the  ship  was  vol- 
untary, but  the  defendants  denied  that  the 
fact  was  80^  and  refused  to  pay  the  amount. 
Whereupon  the  plaintiffs  brought  an  action  of 
Msompsit  against  them  in  the  circuit  court  to 
recover  the  amount  as  adjusted,  and  the  jury, 
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under  the  instructions  of  the  court,  found  a  ver- 
dict in  their  favor  for  the  whole  amount 
charged  by  the  adjusters  to  the  owners  of  the 
cargo,  with  interest  from  the  date  of  the  ad- 
justment. Exceptions  were  filed  by  the  defend- 
ants to  the  refusals  of  the  court  to  instruct  the 
jury  as  requested,  and  also  to  the  instructions 
given  by  the  court  to  the  jury,  and  the  defend- 
ants sued  out  the  writ  of  error  and  removed  the 
cause  into  this  court. 

3.  Complaint  is  made  by  the  defendants  that 
the  question  whether  the  evidence  introduced 
in  the  case  showed  such  a  state  of  facts  as  en- 
titled the  owners  of  the  vessel  to  claim  a  gen- 
eral average  contribution  from  them,  as  the 
owners  of  the  cargo,  was  not  subjected  to  the 
jury  under  proper  instructions. 

Injuries,  it  is  conceded  by  the  defendants, 
had  been  received  *by  the  ship  before  [*117 
the  master  determined  to  run  her  upon  the 
fiats,  and  it  is  equally  clear  that  those  injuries, 
or  some  of  them,  were  plainly  attributable  to 
the  direct  action  of  the  ice,  as  contended  by  the 
defendants.  Certain  portions  of  her  sheathing 
about  the  bows  had  been  torn  off  and  sevenu 
holes  had  been  cut  tlirough  her  planking — ^two 
or  more  on  her  port  bow  and  one  on  her  star- 
board bow — which  caused  the  ship  to  leak. 
Doubtless  these  injuries  preceded  the  strandins 
of  the  ship,  but  she  received  many  more,  and 
such  as  were  of  a  more  serious  character,  by 
that  act  or  as  a  necessary  consequence  of  it,  as 
is  fully  proved  by  the  survey  and  the  other  evi- 
dence exhibited  in  the  record. 

Courts,  as  well  as  text  writers,  at  the  pres- 
ent day,  agree  that  where  the  ship  is  volunta- 
rily run  ashore  to  avoid  capture,  foundering  or 
shipwreck  and  she  is  afterwards  recovered  so 
as  to  be  able  to  perform  her  voyage,  the  loss  re- 
sulting from  the  stranding  is  to  be  made  good 
b^  general  average  contribution,  as  such  a  claim 
is  clearly  within  the  rule  that  whatever  is  sac- 
rificed for  the  common  benefit  of  the  associated 
interests  shall  be  made  good  by  all  the  interests 
exposed  to  the  common  peril  which  were  saved 
from  the  common  danger  by  the  sacrifice.  McAn- 
drews  v.  Thatcher,  3  Wall.  365,  18  L.  ed.  159; 
Barnard  v.  Adams,  10  How.  270;  2  Am.  Ins, 
784;  2  Pars.  Ins.  241,  263;  2  Phil.  Ins.  5th  ed. 
1313;  Nelson  v.  Belmont,  21  N.  Y.  38. 

Authorities  may  be  cited  where  it  is  held 
that  if  the  ship  is  not  saved  an  action  for  the 
claims  cannot  be  maintained,  but  it  is  settled 
law  in  this  court  that  the  case  is  one  for  gen- 
eral average,  although  the  ship  was  totally  lost, 
if  the  stranding  was  designed  for  the  common 
benefit  and  was  voluntary,  and  it  ap[>ears  that 
the  act  of  stranding  resulted  in  saving  the  car- 
go. Star  of  Hope,  supra;  Columbian  Ins,  Co, 
V.  Ashhy,  13  Pet.  331. 

Repairs  rendered  necessary  to  the  vessel  by 
the  ordinary  perils  of  navigation,  to  enable  her 
to  prosecute  her  voyage  to  her  port  of  destina- 
tion, it  is  admitted,  must  be  borne  by  the  own- 
ers of  the  vessel,  but  the  question  whether  the 
sacrifice  made  by  the  ship  in  a  case  where  the 
ship,  cargo,  and  *all  on  board  were  in  [*118 
imminent  peril,  and  the  ship  was  volimtarily 
stranded  to  save  the  whole  adventure,  consti- 
tutes a  valid  claim  for  a  general  average  contri- 
bution, is  not  an  open  one  in  this  court,  if  the 
cargo  is  saved  by  the  sacrifice,  and  it  is  equally 
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well  settled  that  extraordinary  expenses  in- 
curred in  getting  the  ship  off,  if  the  effort  is 
successful,  fall  within  the  same  rule.  Neces- 
sary repairs  to  complete  the  voyage  are  not 
within  the  rule  as  applied  in  this  court,  except 
to  the  extent  that  such  repairs  are  required  to 
replace  such  parts  of  the  ship  as  were  sacri- 
fice to  save  the  associated  interests. 

Viewed  in  that  light,  the  claim  of  the  owners 
of  the  ship  rests  upon  the  same  f6imdation  of 
justice  and  reason  as  that  of  the  owner  of  the 
cargo,  in  a  case  where  part  of  the  cargo  is 
thrown  overl>oard  to  save  the  ship,  cargo  and 
ail  on  board.  Decided  cases  may  bie  referred  to 
where  the  rule  established  by  this  court  is  ques- 
tioned, but  the  rule,  it  is  submitted,  is  botli 
just  and  reasonable  if  it  be  correctly  under- 
stood and  properly  applied.  Walthew  v.  Mavro- 
jani,  5  Exch.  119;  Mourn  v.  Jones,  7  £11.  &  Bl. 
532. 

4.  Special  reference  must  be  made  to  the 
charge  of  the  court,  as  it  is  insisted  that  several 
of  the  instructions  given  to  the  jury  are  errone- 
ous. 

Speaking  to  the  principal  question  in  the 
case,  the  judge  told  the  jury  that  if  they  found 
that  the  ship  and  cargo  were  exposed  to  a  com- 
mon peril  of  sinking,  and  becoming  submer^d 
in  deep  water,  and  that  the  expense  of  raismg 
and  saving  the  ship  and  cargo  from  that  place 
would  have  been  greater  than  if  stranded  in 
shoal  water,  and  thai  the  master,  to  save  the 
ship  and  cargo  from  such  increased  e^^penses, 
ran  the  ship  (m  the  flats  and  stranded  her' in 
shoal  water,  and  thereby  increased  the  peril  to 
the  ship  and  diminished  the  damages  and  ex- 
penses of  saving  the  ship  and  cargo,  then  there 
was  a  voluntary  stranding  within  t^e  meaning 
of  the  commercial  law^  and  the  plaintiffs  were 
entitled  to  recover,  as  general  average,  their 
just  proportion  of  such  damages  and  expenses. 

Tested  by  the  principles  already  explained,  it 
119*1  is  quite  obvious  *that  the  instruction 
is  correct,  and  that  the  defendants  have  no  just 
ground  of  complaint.  They  think  otherwise, 
however,  and  insist  that  the  ship  was  actually 
sinking  at  her  anchorage  from  the  direct  effect 
of  the  accidental  injuries  she  had  received  by 
the  ice,  and  that  her  condition  was  such  that 
there  was  no  power  to  save  her  within  the 
meaning  of  the  law  of  general  average. 

Suppose  that  her  condition  was  such  that 
she  would  have  sunk  if  she  liad  remained  where 
she  waS;  still  it  is  clear  that  her  buoyancy  was 
not  overcome,  as  it  appears  that  she  still  float- 
ed, that  her  position  was  changed,  and  that  she 
was  successfully  stranded  in  much  shoaler  wa- 
ter; and  the  jury  have  found  that  the  stranding 
was  voluntary,  and  that  the  effect  was  to  in- 
crease the  peril  to  the  ship  and  to  diminish  the 
damages  and  expenses  of  saving  the  ship  and 
cargo. 

Assume  that  the  facts  were  as  the  jury  have 
found  them  to  be,  and  it  is  clear  that  the  case 
is  one  for  general  average  contribution,  as  ap- 
pears by  the  repeated  decisions  of  this  court. 
Sudi  being  the  finding  of  the  jury,  the  defend- 
ants are  without  any  remedy  in  this  court. 
Their  remedy,  if  any,  was  by  a  motion  for  a 
new  trial  in  the  court  below. 

Minute  description  of  the  circumstances  at- 
fpn^ing  the  disaster  is  given  in  the  protest,  and 
12  Wall. 


there  was  other  evidence  in  the  case  upon  the 
subject  sufficient  to  have  made  it  the  duty  of 
the  court  to  submit  the  whole  question  to  the 
jury  in  the  form  in  which  it  was  submitted 
m  the  instruction  imder  consideration. 

Facts  found  by  a  jury  cannot  be  re-examined 
in  this  court,  and  of  course  it  must  be  assumed, 
in  Ihe  further  examination  of  the  case  that  the 
ship  and  cargo,  as  the  ship  lay  at  her  anchor- 
age, were  exposed  to  a  common  peril  of  sink- 
ing in  deep  water;  that  the  expenses  of  raising 
and  saving  them,  if  the  ship  had  sunk  there, 
would  have  been  greater  than  if  stranded  in 
shoal  water;  that  the  master,  to  save  the  ship 
and  cargo  from  such  increased  expenses,  ran 
the  ship  on  the  flats^  and  stranded  her  in  shoal 
water,  and  that  the  effect  of  that  act  was  to 
increase  the  peril  of  the  shipT  and  to  diminish 
the  damages  and  expenses  of  saving  the  ship 
and  cargo. 

*5.  Evidently  this  view  of  the  finding  [*120 
of  the  jury  disposes  of  the  main  question  in  the 
case  and  leaves  nothing  open  for  decision  except 
the  question  whether  the  instructions  in  respect 
to  the  extent  of  the  liability  and  the  principles 
of  the  adjustment  were  correct. 

Extensive  damage  was  done  to  the  ship, 
but  the  defendants  insist  that  it  was  not  wholly 
done  by  the  stranding  j  that  it  was  partly 
caused  by  the  swelling  of  the  flaxseed,  conse- 
quent upon  its  being  wet ;  that  the  effect  of  the 
water  upon  the  article  was  to  swell  it,  causing 
a  vertical  strain  upon,  the  ship,  pressing  her 
decks  and  beams  upwards  and  separating  the 
beams  from  the  stanchions.  They  accordingly 
requested  the  court  to  instruct  the  jury  that 
there  was  no  evidence  in  the  case  from  which 
the  jury  could  determine  what  repairs  were 
rendered  necessary  by  the  stranding  and  that, 
inasmuch  as  it  appeared  that  both  of  those 
causes  concurred  m  producing  the  injuries  to 
the  ship,  they  should  assume  that  one  half  was 
occasioned  by  each,  which  the  court  very 
properly  declined  to  give,  as  there  was  not  suf- 
ficient evidence  in  the  case  to  warrant  the  jury 
in  finding  that  the  estimate  made  by  the  ad- 
justers was  incorrect. 

Whether  the  cargo  was  damaged  by  the 
stranding  or  by  the  antecedent  peril  of  the  sea, 
was  certainly  a  question  of  fact  for  the  jury, 
and  upon  that  subject  the  jury  were  told  that 
if  they  found  that  no  water  entered  the  ship, 
which  reached  and  damaged  the  cargo,  except 
what  came  through  the  holes  cut  in  the  bows 
by  the  ice,  then  the  defendants  were  not  en- 
titled to  be  allowed  anything  as  general  aver- 
age for  the  damage  to  their  cargo  by  water,  as 
in  that  state  of  the  case  the  damage  to  the 
cargo  was  the  result  of  the  |)rior  peril  and  not 
of  the  act  of  stranding.  Such  damages,  it  is 
conceded,  are  not  the  subject  of  general  aver- 
age, and  as  the  jury  found  for  the  plaintiff, 
further  examination  of  that  exception  is  un- 
necessary. 

Objection  was  also  taken  by  the  defendants 
to  the  adjustment  submitted  by  the  persons 
designated  in  the  average  bond,  and  upon  that 
subject  the  jury  were  told  that  if  they  found 
that  the  adjustment  in  respect  to  the  contribu- 
tive  *  value  of  the  freight,  as  made  out  [*121 
by  the  adjusters,  was  according  to  the  usage 
and  custom  of  the  port,  and  if  they  found  that 
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no  more  had  been  allowed  for  damages  to  the 
ship  than  was  attributable  to  the  stranding, 
then  the  plaintiffs  were  entitled  to  their  verdict 
for  the  amount  stated  in  the  average  adjust^ 
ment,  with  interest  from  its  date. 

Framed  as  that  instruction  was  In  precise 
conformity  with  the  stipulations  of  the  average 
bond  it  is  impossible  to  regard  it  as  erroneous, 
which  is  a  sufficient  answer  to  the  exception. 

Suffice  it  to  say,  without  giving  a  separate 
examination  to  each  one  of  the  numerous  excep- 
tions, that  we  are  all  of  the  opinion  that  there 
is  no  error  in  t'le  record. 

Judgment  affirmed. 


THE  STEAMER  OCEAN  SPRAY,  etc,  George 
Kentfield,  Claimant,  Appt., 

V. 

N.  C.  ERLANDSON  et  ah 
(Bee  8.  C.  "The  Bpray/'  12  Wall.  366-368.) 

Question   of   fact    in    a    collision   case — iohen 
schooner  liable  for  collision. 

Where  the  question  presented  by  the  record  In  a 
collision  case  is  purely  one  of  fact,  and  it  Is  clear 
that  the  lower  courts  have  done  the  appellants  no 
wrong,  this  court  will  not  make  any  extended 
comment  on  the  testimony,  bat  merely  state  Its 
conclusions. 

Where  a  schooner,  in  haste  to  reach  a  harbor  to 
obtain  the  first  load,  ventured  on  dangerous  ground 
in  order  to  cut  across  another  schooner,  the  former 
must  pay  for  injury  caused  by  its  own  recklessness. 

[No.  145.] 
Argued  Apr.  U,  1871.    Decided  May  1,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  in  and  for  the  dis- 
trict of  California,  by  the  appellees,  to  recover 
for  damages  resulting  from  a  certain  collision. 
A  decree  naving  been  entered  in  said  court  in 
favor  of  the  libelants,  the  claimant  of  the  Ocean 
Spray  took  an  appeal  to  the  circuit  court,  by 
which  a  decree  was  entered  also  in  favor  of  the 
libelants,  but  for  a  smaller  sum  than  was  al- 
lowed b^  the  district  court;  whereupon  the 
said  claimant  of  the  Ocean  Spray  to<»:  a  fur- 
ther appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  W.  W.  Cope  and  T.  T.  Orlttendea 
for  appellant.  

Messrs.  H.  McAllister  and  O.  £•  Wliite- 
liead  for  appellees. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the- court: 

This  is  a  case  of  collision  between  two 
schooners,  which  occurred  on  the  coast  of  Cali- 
fornia, in  March,  1868,  in  the  attempt  to  enter 
a  small  harbor  called  Little  River,  and  has  been 
twice  adjudged  against  the  appellants. 

The  question  presented  by  the  record  is  pure- 
ly one  of  fact,  and  it  is  not  only  clear  that  the 
lower  courts  have  done  the  appellants  no  wrong, 
but  that  the  weight  and  effect  of  the  evidence 
does  not  admit  of  controversy.  In  such  a  state 
of  the  case  we  do  not  feel  called  upon,  in  order 
to  vindicate  our  judgment,  to  make  any  extend- 
ed comment  on  the  testimony,  nor  would  it 
serve  any  useful  purpose  to  do  so.  We  shall, 
therefore,  content  ourselves  with  stating  the 
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this  change  of  course^  he  continued  in  the  same 
track  he  was  pursuing,  regardless  of  his  own 
tadety  or  the  rights  of  others.  It  is  a  little 
singular  that  he  should  ha%^e  been  in  such  a 
hurry  to  reach  the  harbor  if  in  ffood  faith  he 
believed  the  Lane  was  bound  further  down  the 
«oast.  But  the  theory  that  he  thought  the 
schooner  ahead  was  not  goin^  into  the  Little 
gRiver  is  an  afterthought.  It  is  clear  from  the 
«vidence  that  he  supposed  this  vessel  was  the 
Ellen  Adelia,  and  that  he  knew  she  was  bound 
for  the  same  port  as  himself.  And  it  is  equal- 
ly dear  that  he  wanted  to  get  there  in  advance 
of  her,  if  he  could,  so  as  to  obtain  the  first  load. 
It  seems  that  the  principal  objects  of  the  boats 
•engaged  in  the  Little  River  trade  is  to  obtain 
lumber,  and  that  they  are  often  detained  there 
«  considerable  length  of  time  for  want  of  proper 
facilities  for  loacung.  Indeed,  so  limited  are 
these  facilities  that  only  one  vessel  can  be 
loaded  at  a  time  and,  necessarily,  the  one  which 
arrives  first  is  served  first.  With  knowledge 
of  this  condition  of  things,  and  for  the  purpose 
of  securing  the  prior  right,  the  master  of  the 
Spray  ventured  upon  dangerous  ground  in  order 
to  cut  across  the  schooner,  and  must  suffer  the 
•ccmsequences  of  his  own  recklessness. 

The  judgment  of  the   Circuit    Court   ia   of- 

JOHN  8.  KNOX,  Jr.,  and  Robert  F.  Knox,  late 
Copartners  as  Knox  &  Brother,  and  John  S. 
Knox,  Plffs.  in  Err., 

V. 

THE    EXCHANGE    BANK    OF    VIRGINIA, 

Use  of  George  W.  Camp,  Trustee. 

(See  &  C  12  Wall.  879-384.) 

A    person    discharged   in    bankruptcy    cannot 

hring  writ  of  error  on  judgment  against  him 

— the  assignee  is  the  proper  party. 

Where  a  defendant  Is  discharged  In  bankruptcy 
from  a  Judgment  obtained  against  him,  and  the 
«oart  thereupon  order  that  no  execution  shall  issue 
•on  the  judgment  without  an  order  of  the  court  and 
DOtice  to  hun,  he  has  no  further  interest  In  the  suit, 
«]id  cannot  bring  a  writ  of  error  thereon. 

The  assignee  in  bankruptcy  alone  can  bring  the 
^rrit  of  error. 

[No.  500.] 

JSuhmitted  Apr.  21, 1871.  Decided  May,  i,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 
On  motion  to  dismiss.     (See  this  case  on 
merits,  post.)  « 

Suit  was  brought  in  the  circuit  court  of 
Alexandria  Co.,  Virginia,  by  the  defendant  in 
<«rroT,  assignee  of  an  insolvent  bank,  upon  a 
^certain  promissory  note.    The  defendants  tend- 
ered notes  of  the  insolvent  bank  as  an  off  set, 
-they  being,  by  the  bank's  charter,  a  valid  ten- 
'ditT  in  payment  of  debts  to  the  bank.    Judg- 
inent  beinff  given  for  the  defendant,  the  plain- 
tiff took  the  case,  upon  a  bill  of  exceptions,  to 
'tbe  supreme  court  of  appeals  of  the  stat^,  by 
isrhicfa  the  said  judgment  was  reversed.     Said 
^ourt,  however,  ordered,  on  consideration  that 
id  defendant  had  become  bankrupt;  that  no 
reeution  be  issued  on  said  judgment  without 
previous  order  to  that  effect,  made  upon  no- 
se. Whereupon  said  defendants  sued  out  this 
xrrft  of  error. 

The  case  is  further  stated  by  the  court. 

as  waix. 


Mr.  H.  O.  ClatislttoB  for  defendant  in 
error. 

Messrs.  Brent  So  Wattles  for  plaintiffs  in 
error.  > 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  court  of  ap- 
peals of  the  state  of  Virginia,  and  a  motion  is 
made  to  dismiss  it  because  the  record  does  not 
show  that  any  one  of  the  questions,  which  give 
jurisdiction  to  this  court  over  judgments  ren- 
dered in  the  state  courts,  was  involved  in  the 
judgment  of  the  court  -f  appeals. 

In  examining  the  record  to  see  if  there  was 
such  a  question,  we  find  that  the  plaintiffs  in 
error  have  no  interest  in  the  matter  in  suit, 
and  are  not  proper  parties  to  bring  a  writ  of 
error  to  this  court. 

In  the  same  entry  which  records  the  judg- 
ment of  the  court  of  appeals  against  plaintiffs 
in  error,  it  is  recited  that  they  produced  in 
court  their  certificates  of  discharge  by  a  court 
of  bankruptcy,  obtained  after  the  suit  we  are 
now  considering  was  instituted,  and  thereupon 
the  court  received  such  certificates  and  made  an 
order  that  no  execution  should  issue  on  the 
judgment  without  a  previous  order  of  the  court 
to  that  effect,  made  after  reasonable  notice  to 
plaintiffs  in  error  to  appear  and  show  cause 
against  it. 

1.  It  is  clear  from  this  that  the  plaintiffs  in 
error  have  no  further  interest  in  the  suit.  Th^ 
are  by  law  discharged  from  the  judgment.  If 
it  be  said  that  they  are  subject  to  be  brought  in 
by  notice,  and  have  an  execution  issued  against 
them,  we  answer  that  the  record  shows  that 
they  are  not  now  liable,  and  if  such  a  judgment 
should  be  rendered  against  them,  it  is  from 
that  judgment,  and  not  the  present  one,  which 
is  not  final,  that  the  writ  of  error  should  be 
taken. 

2.  It  is  quite  clear  that  the  assignee  in  bank- 
ruptcy of  the  plaintiffs  in  error  is  the  proper 
party  to  bring  the  writ  of  error,  and  he  alone 
can  do  it.  ae  would  not  be  bound  by  the  de- 
cision against  the  bankrupts  in  this  court,  nor 
would  the  defendant  in  error  be  prevented  from 
filing  his  claim  against  the  assignee  in  bank- 
ruptcy. 

•The  case  of  Hemdon  v.  Howard,  9  [*382 
Wall.  664,  19  L.  ed.  809,  settles  this  question. 

For  these  reasons  the  writ  of  error  is  diS' 
missed. 


LEGAL  TENDER  CASES. 
William  B.  Knox,  Plff.  in  Err,, 

Ph<erb  G.  Lee  and  Hufh  Lee,  her  Husband, 

and 

Thomas  H.  JPabkeb,  Plff.  in  Err^ 

V. 

Geobge  Davis. 

(See  S.  C.  12  Wall.  457-681.) 

Legal  Tender*  Acts  constitutional — as  to  con- 
tracts made  before  their  passage — Hepburn 
v.  Oriswold,  overruled. 

Tbe  acts  of  Congress,  known  as  tbe  Legal  Tender 
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Acts,  are  constitutional  when  applied  to  contracts 
made  t)efore  their  passage. 

They  are  also  valid  as  applicable  to  debts  con- 
tracted since  their  passage. 

Hepburn  ▼.  Griswold,  8  Wall.  603,  19  L.  ed.  513, 
BO  far  as  it  held  the  Legal  Tender  Acts  unwarrant- 
ed by  the  Constitution  so  far  as  they  apply  to  con- 
tracts made  before  their  enactment,  ovt-nuled. 

A  confiscation  sale  of  property  had  under  the  au- 
thority of  the  so-called  Confederate  States,  in  aid 
of  the  Rebellion,  conveyed  no  title.  Texas  v.  White, 
7  Wall.  700,  19  L.  ed.  227. 

[Nos.  10,  17.] 

No.  10,  Argued  Nov.  17,  1869.  Re-argued,  Feb. 
23,  1871,  and  further,  Apr.  18  and  19,  1871. 
No.  17,  Argued  Apr.  18  and  19,  1871.  Both 
Decided  May  1,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas; 
and  in  error  to  the  Supreme  Judicial  Court  of 
the  Commonwealth  of  Massachusetts. 

In  the  case  of  Knox  v.  Lee,  suit  was  brought 
in  the  court  below  by  the  defendants  in  error, 
to  recover  the  value  of  certain  sheep,  which  de- 
fendant had  bought  at  a  confiscation  sale,  had 
under  authority  of  the  so-called  Confederate 
States.  Judgment  having  been  given  for  the 
plaintiffs,  the  defendant  sued  out  this  writ  of 
error.  Upon  the  trial,  the  judge  charged  the 
jury  as  follows: 

"It  appears  from  the  evidence  that  these 
sheep  were  confiscated  as  the  property  of  an 
alien  enemy,  and  sold  under  the  authority  of 
the  so-called  Confederate  government,  March  7, 
1863,  and  that  the  defendant,  Knox,  in  connec- 
tion with  others,  perhaps,  became  the  purchaser 
thereof. 

"I  have  to  say  to  the  jury  that  such  sale  con- 
ferred no  title  whatsoever  upon  the  purchaser, 
or  upon  anyone,  knowing  that  title  was  de- 
rived from  this  source." 

During  the  progress  of  the  trial,  and  before 
the  above  instructions  were  given,  and  before 
the  plaintiffs  had  closed  their  case,  the  plaintiff 
offered  to  prove  what  was  the  difference  in 
value  between  specie  (gold  and  silver)  and 
United  States  currency,  generally  known  as 
greenbacks,  for  the  purpose  of  showing  that 
gold  and  silver  had  a  greater  value  than  green- 
backs, and  for  the  purpose  of  allowing  the  jury 
to  estimate  the  difference  between  the  two,  to 
which  evidence  the  defendant,  at  the  time  it 
was  offered,  objected,  on  the  ground  that 
United  States  currency  was  maae  a  legal  ten- 
der by  law,  and  that  there  was  no  difference  in 
value,  in  law,  between  the  two;  and  the  court 
sustained  the  objection  and  excluded  all  evi- 
dence as  to  the  difference  in  value  between 
specie  and  legal  tender  notes  in  the  United 
States,  and  no  evidence  was  allowed  to  go  to 
the  jury  on  this  point.  The  court,  after  hav- 
ing ruled  as  above  and  given  the  instructions 
above  set  forth  after  evidence  was  closed,  on  its 
own  motion,  in  the  final  paragraph  of  its 
charge  to  the  jury,  gave  them  the  following 
instructions : 

"In  assessing  damages,  the  jury  will  recol- 
lect that  whatever  amount  they  may  give  by 
their  verdict,  can  be  discharged  by  the  pay- 
ment of  such  amount  in  legal  tepder  notes  of 
the  United  States." 

Judgment  having  been  given  for  the  plain- 
tiffs the  defendant  sued  out  this  writ  of  error. 
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Messrs.  George  W.  Pasolial  and  George 
W.  Pasolial,  Jr.,  for  plaintiff  in  error: 

I  believe  this  is  the  first  time  the  question 
has  been  before  this  court.  I  am  aware  of  its 
great  importance,  and  of  some  preconceived 
opinions  upon  the  subject ;  but  duty  requires  us 
to  follow  tacts  to  their  legitimate  conclusions. 
It  is  very  easy  to  say  that  the  organization  of 
the  Confederate  States  was  not  a  government]^ 
that  its  officers  were  not  officers;  its  courts  not 
courts;  their  judgments  not  judgments,  and,  in 
the  fashionable  cant,  that  their  every  official 
act  was  void  ab  initio;  but  to  those  of  us  who 
knew  it,  and  were  compelled  to  submit  to  its 
operations,  it  was  a  fearful  reality.  It  worked 
by  the  strong  arm  of  power;  and  now  the  ques- 
tion is:  how  far  will  that  power  be  recognized 
in  the  transmission  of  property?  In  its  con- 
stitution it  organized  courts,  with  powers  and 
jurisdiction  much  after  the  model  of  our  own. 
These  courts  took  possession  of  the  records  of 
our  Federal  courts,  and,  so  far  as  the  jurisdic- 
tion had  not  been  ousted,  they  adjudicated  upon 
precisely  the  same  laws  which  governed  their 
predecessors  upon  the  same  Benches.  As  a 
government,  it  declared  war  against  the  United 
States,  or  that  part  of  it  where  our  civil  and 
criminal  jurisdiction  was  still  in  operation.  As 
one  of  the  consequences  of  this  recognized  war, 
it  passed  laws  to  sequester  and  appropriate  the 
property  of  those  who  adhered  to  the  Union 
cause. 

Fortunately,  our  case  does  not  rest  upon  the 
ability  to  prove  that  these  acts  were  legal  and 
valid,  when  tested  by  the  Constitution  and  laws 
of  the  United  States ;  nor  does  it  rest  upon  our 
ability  to  prove  that  Texas  was  out  of  the 
Union ;  for  the  contrary  has  been  settled  in  the 
great  case  of  Texas  v.  White,  7  Wall,  700,  19  L. 
ed.  227,  25  Tex.  Supp.  465;  nor  yet  upon  the 
fact  that  this  law  of  Congress,  this  sequestra- 
tion and  sale,  were  not  acts  in  aid  of  the  Re- 
bellion ;  for  the  proceeds  of  such  sequestrations 
were,  by  the  terms  of  the  law,  to  be  appro- 
priated as  indemnity  for  like  confiscations  by 
the  United  States;  but  our  case  rests  upon  t^ 
question  of  whether  the  Confederate  States 
was  or  not  a  de  facto  government.  And  here 
any  language  of  mine  would  but  weaken  that 
of  Mr.  Justice  Nelson,  in  Mauran  v.  Ins.  Co, 
6  Wall.  13,  18  L.  ed.  842. 

He  says :  ''A  de  facto  government  is  defined 
to  be  one  in  possession  of  supreme  or  sovereign 
power,  but  without  right,  a  government  of 
usurpation  founded,  perhaps,  oa  crime,  and  in 
violation  of  every  principle  of  international 
law  and  of  right  and  justice;  yet,  while  it  is 
thus  organized  and  in  control  of  the  sovereign 
authority,  there  can  be  no  question  between  the 
insurer  and  insured  as  to  the  lawlessness  of  the 
government  under  whose  commission  the  cap- 
ture has  been  made."  And  upon  this  point  the 
court  cited  the  case  of  Nesbitt  v.  Lushington^  4 
T.  R.  783. 

The  cases  cited  by  the  learned  judge,  as 
rendering  further  investigation  unnecessaryy 
greatly  strengthen  and  give  force  to  this  view. 
See,  also,  Dole  v.  Ins.  Co,  6  Allen,  373;  The 
Prize  Cases,  2  Black,  687,  17  L.  ed.  483;  Mr«. 
Alexander's  Cotton,  2  Wall.  419,  17  L.  ed.  919; 
The  Venice,  2  WaU.  274,  17  L.  ed.  866 :  C?a.  v. 
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Brailsford,  2   Dall.   402;    Ware  v.   Hylton,   3 
Dall.  199. 

Perhaps  the  impregnable  rule  was  never  bet- 
ter defined  than  in  the  quotation  from  Vattel, 
by  Mr.  Justice  Chase. 

Vattel,  lib.  4,  §  22 ;  S.  P.  Lee,  Captures,  ch.  8, 
p.  118;  3  Dall.  p.  226. 

As  Lee  and  Vattel  quote  the  passage  from 
Bynkershoek,  lib.  1,  ch.  7,  p.  117,  and  as  this 
text  was  solemnly  approved  by  this  court,  and 
supported  by  many  authorities,  I  need  not  pur- 
sue the  principle  further. 

A  more  liberal  translation  of  the  text  of 
Bynkershoek,  will  be  found  in  De  Ponceau's 
Treatise  on  the  Law  of  War,  p.  56;  and  see 
S.  P.,  Lee's  Treatise  on  War,  ch.  8,  p.  111. 

The  plaintiff,  for  the  purpose  of  enhancing 
the  damages,  offered  to  prove  the  difference  in 
value  between  coin  and  paper  currency.  While 
this  court  might  hesitate  to  set  aside  a  verdict 
upon  the  mere  question  of  excessive  damages, 
yet  where,  as  in  this  case,  the  verdict  must 
have  been  influenced  by  an  erroneous  instruc- 
tion, a  new  trial  will  be  granted. 

Bailey  v.  MUla,  27  Tex.  434,  438 ;  Blanchet  v. 
DaviSy  3  Tex.  142;  Rogers  v.  Broadnax,  24  Tex. 
643;  Herrington  v.  Holman,  25  Tex.  Supp. 
256.  And  the  same  rule  has  been  adopted  in 
Texas  c^ses  in  this  court.  Chandler  v.  Von 
Roeder,  24  How.  224,  16  L.  ed.  633. 

Mr,  J.  A.  WilUy  for  defendant  in  error: 

It  is  argued  that  the  Confederate  States  were 
a  government  de  facto,  and  that,  therefore, 
theae  laws,  passed  in  aid  of  the  Eebellion,  were 
valid,  and  that  the  plaintiff  in  error  took  a 
good  title  under  them.  This  argument,  if 
sound,  when  carried  out  to  its  logical  conse- 
quences, would  validate  all  acts  of  a  rebel 
government. 

But  it  is  not  necessary  to  argue  this  question 
on  original  grounds,  as  it  has  already  been  de- 
cided by  this  court,  at  the  present  term,  in  the 
case  of  Texas  v.  White,  7  Wall.  700,  19  L.  ed. 
227.  See,  also,  Thorington  v.  Smith,  8  Wall. 
1.  19  L.  ed.  361. 

In  drawing  the  distinction  between  those 
laws  and  acts  of  the  Confederate  States,  which 
the  United  Stages  and  its  courts  will  recognize 
as  valid,  and  those  which  they  will  not,  the 
Chief  Justice,  in  Texas  v.  White,  says : 

^It  may  be  said,  perhaps,  with  sufficient  ac- 
curacy, that  acts,  necessary  to  peace  and  good 
order  among  citizens,  .  .  .  which  would  be 
▼alid  if  emanating  from  a  lawful  government, 
must  be  regarded^  in  general,  as  valid  when 
proceeding  from  an  aSual,  though  unlawful 
government;  and  that  acts  in  furtherance  or 
flupport  of  rebellion  against  the  United  States, 
or  intended  to  defeat  the  just  rights  of  citizens. 
and  other  acts  of  like  nature,  must  in  general 
be  regarded  as  invalid  and  void." 

In  a  still  more  recent  case,  tried  bv  Chief  Jus- 
tice Chase,  at  Charleston,  during  the  last  sum- 
mer, in  illustration  of  the  same  principle,  he 
held  a  confiscation  by  the  Confederate  authori- 
ties of  shares  of  stock  in  the  Charleston  Gas 
Lri^ht  Company,  to  be  void.  See  Perdicaris  v. 
Charleston  Gas  Light  Co.  reported  in  the  Law 
Times,  U.  S.  Court  R.  for  Aug.  1869,  vol.  2, 
p.   117.    In  that  case  the  Chief  Justice  says: 

"It  is  not  claimed  that  the  transfer  of  shares 
sequestered   and   sold   under  authority  of  the 


dicial  to  the  rights  of  citizens  of  states  adherins 
to  the  Union,  are  void,  and  convey  no  title." 

"In  modem  times,  all  states  have  adopted, 
as  a  principle,  the  application  within  their  ter- 
ritories of  foreign  laws,  subject,  however,  to  the 
restrictions  which  the  rights  of  soverei^ty  and 
the  interests  of  their  own  subjects  require.  This 
is  the  doctrine  professed  by  all  the  publicists 
who  have  written  on  the  subject."  Wheat.  Int. 
L.  8th  ed.  by  Dana,  §§  78,  79,  pp.  133-135. 

There  is  no  ground  for  the  allegation  that 
the  jury  were  misled,  or  that  the  damages  were 
exaggerated,  to  the  injury  of  the  defendant. 

"The  witnesses  all  testified  that  the  sheep 
would  not  bring,  in  March,  1863,  the  price  that 
they  would  have  'brought  in  1800  or  1861, 
though  one  witness  testified,  that  at  the  sale 
one  party  remarked  that  if  he  could  get  a  good 
title  to  the  sheep  he  would  give  $10  or  $12  a 
head  for  them."  Accepting,  therefore,  this  esti- 
mate of  their  average  value,  with  a  good  title, 
the  six  hundred  eight  sheep,  at  $10  per  head, 
would  be  worth  $6,080  in  specie.  Adding  four 
and  one  third  years'  interest,  that  is,  from 
March,  1863,  till  June,  1867,  at  eight  per  cent, 
say  33i  per  cent,  $2,026.66§,  and  we  have  the 
aggregate  amount  of  $8,106.66f,  an  amount 
larger  than  the  verdict  complained  of,  saying 
nothing,  according  to  the  ruling  of  the  judge, 
about  the  difference  between  the  value  of  the 
sheep,  when  estimated  in  gold  and  silver  and 
when  estimated  in  legal  tender  notes  of  the 
United  States. 

The  case  of  Parker  v.  Davis  arose  in  the 
court  below,  upon  a  bill  of  equity  filed  by  the 
defendant  in  error,  to  cpmpel  the  specific  per- 
formance of  a  contract  to  convey  a  lot  of  wood 
land,  upon  the  payment  of  a  given  sum  of 
money.  This  contract  was  dated  and  the  suit 
brought  upon  it  before  the  act  of  Congress  of 
Feb.  25^  1862,  which  raises  the  legal  questions 
in  issue.  The  supreme  court  of  the  state  de- 
creed specific  performance  Feb.,  1867,  to  wit: 
that  the  plaintiff  should  pay  into  court,  a  cer- 
tain sum  of  money,  and  the  defendant  should 
thereupon  execute  a  deed  to  the  defendant  in 
error  of  the  wood  land  in  question. 

In  pursuance  of  that  decree  the  plaintiff  paid 
into  court  the  decreed  sum  in  legal-tender  notes 
of  the  United  States.  The  defendant  refused 
to  execute  the  deed  required  by  the  decree  of 
the  court  upon  the  ground  that  he  was  entitled 
to  have  the  sum  set  forth  in  the  decree  paid 
into  the  court  in  coin,  and  that  the  payment 
into  court  of  legal  tender  notes  was  not  a  com- 
pliance with  the  order  of  the  court;  where- 
upon the  court,  upon  hearing  of  the  parties, 
changed  the  decree,  and  ordered  that  the  de- 
fendant should  execute  the  deed  jequired  by  his 
contract  upon  payment  into  court  by  the  plain- 
tiff of  a  specific  sum  in  Treasury  notes  of  the 
United  States. 

From  this  decree  the  defendant  in  that  court 
sued  out  this  writ  of  error. 

Mr,  Benj.  F.  Tl&omaa»  for  plaintiff  in 
error : 

I.  The  claim  of  the  plaintiff  in  error  is  that 
the  consideration  or  sum  of  money  to  oc  paid 
by  defendant  in  error  to  the  plaintiff  in  error, 
for  the  conveyance  of  the  land,  did  not  consti- 
tute a  debt,  within  the  meaning  and  intent  of 
the  act  of  Congress  of  July  11,  1862,  known  as 


Confederate  government,  or  the  government  of    the  Legal  Tender  Law. 

fl  state  hostile  to  the  United  States,  and  preju-        II.  That  if  a  deed,  it  was  contracted  before 
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the  passage  of  the  tender  laws,  and  not  af- 
fected by  them. 

III.  That  the  defendant  in  error  having  neg- 
lected and  refused  to  perform  the  agreement  on 
his  part,  no  decree  for  the  specific  performance 
cap  now  b^  ma^e. 

Messrs.  Benj.  F.  Butler,  Oeo,  8,  Boutwell, 
D.  i!i.  d  Geo.  F.  Richardson,  for  defendant  in 
error: 

First.  Whether  this  decree  of  the  court, 
ordering  money  to  be  paid  into  court,  is  a  debt 
due  to  the  plaintiff  in  error  within  the  meaning 
of  the  act  of  February  25,  1862. 

Second.  When  did  the  sum  decreed  by  the 
court  become  due,  or  a  debt  to  the  plaintiff  in 
error?  The  defendant  in  error  says,  not  until 
the  judgment  of  the  court,  which  was  in  1867, 
subsequent  to  the  Legal  Tender  Act. 

The  plaintiff  in  error  having  refused  to  per- 
form his  contract,  there  was  no  debt  due  him 
from  defendant  in  error  until  he  performed  the 
judgment  of  the  court  by  the  execution  of  the 
deed  mentioned  in  the  decree ;  then  and  not  im- 
til  then  had  he  a  claim  upon  or  debt  due  from 
the  defendant  in  error. 

Third.  It  is  submitted  that  this  case  is  re- 
lieved of  all  difficulty  of  the  change  of  the  de- 
cree of  the  state  court  ordering  the  plaintiff 
specifically  to  perform  his  contract,  upon  pay- 
ment into  court  of  certain  legal  tender  notes 
described  in  the  decree. 

Whether  it  was  competent  for  the  state  court 
sitting  in  equity,  to  decree  specific  performance 
of  the  contract  between  the  parties,  on  such 
terms  as  they  deemed  equitable  and  just,  is  not 
in  issue  upon  this  writ  of  error. 

That  court  has  decided  that  it  was  equitable 
and  just  that  the  plaintiff  in  error  should  exe- 
cute his  deed  in  performance  of  his  contract, 
upon  receiving  a  given  sum  in  United  States 
Treasury  notes.  This,  surely,  it  was  competent 
for  the  court  to  do;  and  that  determination  is 
not  within  the  jurisdiction  of  this  court  to  re- 
view, no  law  or  statute  of  the  United  States 
being  therein  involved.  It  is  submitted  by  the 
defendant  in  error,  that  quacunque  via,  the  case 
is  not  affected  by  the  question  whether  the 
Legal  Tender  Act  applies  to  debts  due  before  its 

Sassage.  If  tbe  decree  of  the  court  created  a 
ebt,  in  consideration  of  the  conveyance  of  the 
land  between  the  parties,  that  debt  was  not  in 
esse  imtil  after  the  passage  of  the  Legal  Tender 
Act.  But  the  final  decree  of  the  court  created 
an  obligation  upon  the  defendant  in  error  only 
suh  modo,  that  is,  according  to  its  terms,  to  pay 
into  court  a  certain  amount  in  a  specific  cur- 
rency or  notes,  and  tlierefore  created  only  that 
specific  liability  upon  the  defendant  in  error. 

These  cases  having  been  submitted  to  the 
court  on  April  10,  1871,  Mr.  Justice  Clifford 
announced  that  the  majority  of  the  court  make 
the  following  order  in  these  cases. 

Ordered,  That  Mr.  Potter  and  the  Attorney 
General  be  heard  in  these  cases  on  the  12th 
inst.  upon  the  following  questions: 

1.  Is  the  act  of  Congress,  known  as  the 
Legal  Tender  Act,  constitutional  as  to  contracts 
made  before  its  passage? 

2.  Is  it  valid,  as  applicable  to  transactions 
since  its  passage? 

Mr.  Potter  will  open,  the  Attorney  General 
will  reply,  and  Mr.  Potter  will  close. 

Mr.  Justice  Olifford,  dissenting  t 
200 


I  dissent  from  the  order  of  the  court  in  these 
cases,  especially  from  that  part  of  it  which 
opens  for  reargument  the  question  whether  the 
act  of  Congress  known  as  the  Legal  Tender 
Act,  is  constitutional  as  to  contracts  made  be- 
fore its  passage ;  as  I  hold  that  that  question  i» 
conclusively  settled  bv  the  case  of  Eephum  v» 
Qriswold,  8  Wall.  603,  19  L.  ed.  513,  in 
which  the  opinion  was  given  by  the  Chief 
Justice.  And  I  am  requested  to  say  that  Mr. 
Justice  Nelson  and  Mr.  Justice  Field  concur 
in  this  dissent. 

April  12,  1871— Mr.  Justice  Clifford  in- 
formed the  Bar  that  Mr.  Justice  Nelson  was 
too  ill  to  attend  court  to-day;  that,  in  conse- 
quence of  his  absence,  the  hearing  in  these 
cases,  assigned  for  argument  this  morning, 
would  be  further  postponed,  adding  that  notice 
would  hereafter  he  given  to  the  counsel  when 
they  could  be  heard. 

After  the  announcement  of  the  above  order, 
Mr.  Justice  Swayne  made  the  following  re- 
marks : 

The  further  argument  of  this  case  having^ 
been  again  postponed  on  account  of  the  indis- 
position and  absence  of  Mr.  Justice  Nelson, 
it  is  deemed  proper  by  the  court  that  a  few- 
remarks  by  it  should  be  submitted.  The  case 
is  one  of  those  before  us  involving  what  is 
known  as  "the  legal  tender  question." 

The  other  case,  Parker  v.  DaviSy  was  sub- 
mitted upon  the  printed  briefs  on  the  13th  of 
February  last,  and  calls  for  no  observation,  ex- 
cept that  it  was  reached  in  the  regular  order  of 
the  docket,  is  before  us  and  ought  to  be  dis- 
posed of  as  soon  as  may  be,  consistently  with 
the  due  administration  of  justice.    In  the  other 
case,  Phoebe  G.  Lee  and  her  husband  recovered 
a  judgment  against  ICnox  the  plaintiff  in  error» 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Texas,  at  the  June  term,  1867; 
the    writ    of    error    by    which    the    case    was 
brought  into  this  court  bears  date  Oct.  1,  1869. 
April  30,  1870,  it  was  continued  and  ordered 
to  be  re-argued  on  the  first  Tuesday  of  the  en- 
suing December  term,    1870.     Nov.    17,    1870, 
during  the  fall  session  of  this  court,  it  having^ 
been  ascertained  that  neither  thp  Chief  Justice 
nor  Mr.  Justice  Nelson  could  be  present  at  the 
time  designated,  the  hearing  was  postponed  to 
the  first  Tuesday  of  February,  1871.     On  the 
23d  of  that  month  the  case  was  argued  by  the 
counsel  of  the  parties.     All  the  judges  were 
present  by  the  Chief  Justice.     The  counsel  on 
both  sides  admitted  the  validity  of  the  Legal 
Tender  Acts.     At  the  close  of  the  argument, 
Hon.   Clarkson  N.   Potter  asked   to   be  heard 
upon   the  constitutional   question   involved   in 
the  cases.     The  Attorney  General  expressed  a 
desire  to  be  heard  also,  if  Mr.   Porter  were 
heard.    These  requests  were  taken  into  confer- 
ence, and  both  promptly  acceded  to.     Several 
times  have  since  been  fixed  for  the  hearing,  but 
not  publicly  announced,  for  the  reason  that  it 
was    uncertain   whether   some   of   the    judges 
would  not  be  necessarily  absent.     On  Monday 
last  the  announcement  designating  to-day  was 
made.    We  were  advised  that  it  would  suit  the 
convenience  of  Mr.  Justice  Nelson  to  be  present. 
The  counsel  to  be  heard  were  duly  notified  in 
advance,   and  both   had   expressed   themselves 
satisfied  with  the  time.    If  tne  plaintiffs  in  the 
court  below  are  entitled  to  the  fruit  of  their 
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judgment,  they  ought  not  to  be  further  delayed. 
Long  delay  involves,  to  that  extent,  a  denial  of 
justice. 

It  is  due  to  this  court  and  to  the  public,  that 
both  of  these  cases  shall  be  decided^  and  the 
important  question  which  they  present  be  put 
at  rest  as  speedily  as  can  be  done  with  pro- 
priety. It  is  to  be  hoped  that  the  early  restora- 
tion of  the  health  of  Mr.  Justice  Nelscm  will 
enable  us  to  hear  the  further  argument  and 
announce  our  conclusion  within  the  residue  of 
the  term. 

In  accordance  with  the  foregoing  the  cases 
were  argued: 

Argument  against  the  power  of  Congress  to 
make  United  States  Treasury  notes  a  legal 
tender, 

Mr,  Clarkson  N.  Potter,  against  the  con- 
stitutionality of  the  act: 

Whatever  differences  may  exist  as  regards 
the  true  construction  of  the  Constitution,  as  a 
lawyer  addressing  this  Supreme  Tribunal,  1 
cannot  but  be  mindful  that  certain  general 
rules  for  its  construction  have  been  established 
here;  and  that,  here  at  least,  it  must  be  treated 
as  settled,  that: 

First.  This  government  has  no  powers  what- 
ever except  those  derived  from  the  Constitution. 
Second.    By  the  Constitution,  it  has  all  the 
powers  thereby  expressly  delegated  to  it. 

Third.  And  also  all  those  powers  which  are 
necessary  and  proper  for  carrying  into  execu- 
tion any  of  the  delegated  powers. 

Fourth.  And  "when  the  end  is  legitimate, 
when  it  is  within  the  scope  of  the  Constitution, 
all  the  means  which  are  appropriate,  plainly 
adapted  to  the  end,  not  prohibited,  but  consist- 
ent with  the  letter  and  spirit  of  the  Constitu- 
tion, are  taken  to  be  necessary  and  proper, 
and.  therefore,  constitutional. 

Fifth.  Within  the  sphere  of  the  authority 
thus  delegated,  this  government  is  supreme. 

Bearing  in  mind  these  principles,  we  have 
now  to  inquire:  how  far  was  Congress  author- 
ted  to  make  the  Treasury  notes  of  the  govern- 
ment a  legal  tender? 

Now,  that  the  Constitution  has  not  expressly 
delegated  any  authority  to  Congress  to  make 
these  Treasury  notes  adequate  to  discharge  the 
debta  of  private  individuals,  at  their  nominal 
value,  must  be  conceded. 

Can  such  a  power  then  be  implied  from  the 
authority  **to  coin  money,  and  regulate  the 
value  thereof?"  Or,  can  it  be  regarded  as  one 
of  the  measures  necessary  and  proper  to  carry 
tnto  effect  either  the  power  to  borrow  money, 
to  '*regulate  commerce,  to  raise  and  support 
armies,  to  provide  and  maintain  a  navy,  to  sup- 
press insurrection,  to  repel  invasion,  or  any 
other  of  the  powers  delegated  to  Congress? 

First  Position,    This  power  is  not  embraced 
in  the  authority  given  Congress  to  coin  money. 
**Money**  as  Used  in  the  Constitution. 
Money  is  used  in  the  Constitution   in  two 
senses.     In  the  2d  subdivision  of  the  section 
relating  to  the  powers  of  Congress,  the  Consti- 
tution speaks  of  the  power  to  borrow  money; 
and  there  the  word  must  be  used  in  the  larger 
sense,  of  strict  money,  or  of  any  thing  received 
instead.    But  in  the  5th  subdivision  of  that  sec- 
tion,    which    gives    Congress    power    to    coin 
money  and  re|^ate  the  value  thereof  and  of 
forei^i^  coins,  it  must  be  evident  that  Congress 


immemorial,  in  all  countries,  in  all  ages  of  the 
world,  the  precious  metals  have  oeen  the 
medium  of  exchanges,  and  the  strict  moneys. 
We  read  that,  some  four  thousand  years  ago, 
Abraham  purchased  the  cave  of  Machpelah 
with  shekels  of  silver,  current  money  with  the 
merchants. 

The  value  of  these  metals  has  been  designated 
by  a  stamp  upon  them  indicating  their  fineness 
and  weight,  that  is,  indicating  the  value  at 
which  the  coins  were  rated.  When  the  coins 
have  possessed  the  value  indicated,  they  have 
passed  from  hand  to  hand  as  of  that  value. 
When  they  have  been  found  hot  to  possess  that 
value,  they  have  (except  within  very  narrow 
limits)   failed  to  so  pass. 

It  is  true  that,  at  certain  periods  in  the  his- 
tory of  some  of  the  states,  the  skins  of  the 
beaver  passing  by  tale ;  strings  of  shells,  known 
as  wampum,  passing  by  measure ;  and  packages 
of  tobacco  by  defined  weights,  were,  in  the  ab- 
sence of  the  precious  metals,  used  as  money, 
and  were  made  the  medium  of  exchanges. 

But  none  of  these  was  a  "legal  tender"  as 
money  (2  Duv.  63),  or  ever  had  anything  but 
a  local  and  limited  circulation,  or  ever  was  used 
as  a  substitute  for  money,  after  money  was  in- 
troduced. 

While  in  all  ages  of  the  world,  In  all  coun- 
tries, the  precious  metals,  when  stamped  with  a 
designated  value,  have  been  known  as  moneys; 
and  (with  representatives  of  such  moneys), 
have  always  been  the  great  and  universal  me- 
dium of  exchanges. 

Money  of  the  Framers  of  the  Constitution. 

Not  only  has  "money"  meant  metallic  money, 
but,  upon  looking  at  the  public  history  of  the 
times  (which  this  court  has  established  as  a 
proper  guide  to  its  construction,  8  How.  24,  It 
Pet.  332),  we  find  that  in  the  history  of  the 
country,  there  was  no  period  in  which  money 
was  more  distinctly  understood  and  meant  to 
be  hard  money,  than  at  the  period  when  the 
Constitution  was  framed  and  adopted. 

"Its  framers  had  just  passed  through  all  the 
horrors  of  an  unredeemed  paper  currency." 
"The  history  of  that  currency  had  been  within 
the  view  of  those  who  staked  their  property  on 
the  public  faith,  always  freely  given,  and 
grossly  violated."     11  Pet.  348. 

"The  mischiefs  of  the  experiments  which  had 
been  made  were  fresh  in  the  public  mind;  and 
had  excited  general  disgust."  Madison's  Pa- 
pers, p.  1346. 

With  the  bills  of  the  government  unredeemed, 
indeed,  become  at  last  so  hopelessly  beyond 
redemption  as  to  be  entirely  given  up  as  worth- 
less— the  country  had  returned  for  circulation 
to  a  specie  currency;  to  absolute  money  having 
an  intrinsic  value;  and  neither  had  nor  wished 
any  other  currency.    Story,  Com.  §  1354. 

But  the  context,  as  well  as  the  word  itself, 
shows  that — 

Power  is  Confined  to  Metals. 

_         • 

This  grant  is  not  a  grant  to  create  money, 
but  simply  to  coin  money ;  a  power  that  can  be 
exercised  only  on  money  that  admits  of  being 
coined;  that  is,  a  bare  power  "to  strike  coin," 
which  was  the  phrase  used  in  the  Articles  of 
Confederation,  as  the  equivalent  of  "to  coin 
money."  It  was  from  those  Articles  that  the 
words  "to  coin  money  and  regulate  the  VAlue 


referred  only  to  metallic  money.     From  time    thereof"  were  transferred  to  the  existing 
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etitution ;  while  the  power  to  regulate  money  is 
Biniply  a  power  to  regulate  the  value  thereof, 
that  is,  of  the  money  coined,  and  of  foreign 
coins — a  power  consistent,  when  applied  to 
coined  money;  absurd,  when  applied  to  foreign 
paper  promises  to  pay;  for  how  could  Congress 
regulate  the  value  of  the  promises  put  out  by 
nations  beyond  its  control? 

If,  however.  Congress  could  take  the  power 
of  stamping  leather  or  paper  under  this  clause, 
and  the  leather  or  paper  so  stamped  be  con- 
sidered as  coined  money,  the  value  whereof 
could  be  regulated  by  Congress;  even  that 
would  not  support  the  legal  tender  provision  of 
the  Treasury  notes. 

With  such  a  power.  Congress  might,  indeed, 
stamp  a  lump  of  leather  or  a  ream  of  paper,  so 
that  they  should  circulate  as  current  money; 
that,  however,  would  not  make  these  notes 
such  stamped  paper,  nor  current  money. 

Treasury  Notes  Have  no  Intrinsic  Value, 

For  your  Honors  will  observe  that  these 
notes  have,  as  substance,  no  appreciable  value 
whatever.  They  are  not  declared  to  be,  and  do 
not  purport  to  be,  of  any  value  as  substance. 
They  are  not  stamped  with  any  intrinsic  value. 
They  are  not,  so  far  as  they  possess  value, 
things  at  all,  but  only  things  in  action.  The 
material  holds  the  evidence  of  the  promise ;  but 
it  is  the  promise  and  the  promise  alone,  which 
is,  and  which  purports  to  be,  of  value.  One 
dash  of  the  pen  across  the  signature  of  F.  E. 
Spinner,  and  this  is  not  a  Treasury  note;  not  a 
thing  in  action,  not  a  matter  which  bears  the 
government  stamp  of  value;  not  $10  at  all,  but 
a  worthless  rag  of  paper,  once  used  to  hold  a 
promise,  now  canceled. 

If,  therefore,  money,  in  the  phrase  "to  coin 
money,"  could  be  considered  as  embracing  other 
substances  besides  those  precious  metals,  alone 
throughout  all  the  world  as  coin,  none  the  less 
would  it  remain,  that  to  utter  promises  to  pay 
money  would  not  be  "coining,"  or  "to  coin 
money." 

Concurrence  of  Opinions, 

I  cannot  find  that,  before  the  passage  of  this 
Legal  Tender  Act,  it  had  ever  been  supposed 
by  any  court  or  by  any  judge  of  any  court,  or 
by  any  commentator  or  statesman,  that  this 
power  "to  coin  money"  had  reference  to  any- 
thing but  a  metallic  currency.  Indeed^  of  all  the 
judges  that  have  given  opinions,  as  well  as  in 
support  of,  as  against  the  legality  of  this  law, 
I  find  but  one,  the  learned  judge  who  dissented 
in  this  case  below,  who  does  not  concede  that 
to  "coin  money"  wis  a  grant  of  power  relating 
to  the  coining  -i  the  precious  metals. 

Nevertheless,  although  the  power  to  coin 
money  has  not  sufiiced  to  support  the  right  to 
make  these  Treasury  notes  a  legal  tender,  the 
power  to  "regulate  the  value  thereof,"  that  is, 
of  coined  money,  has  been  taken  as  one  of  the 
most  effective  arguments  to  support  this  law. 

If,  under  this  power  to  regulate  the  value  of 
coined  moneys.  Congress  may  debase  the  coin- 
age, if  it  may  put  upon  the  coined  moneys  any 
other  than  their  true  intrinsic  value ;  if  it  may 
declare  that  one  half  or  three  fourths  of  a  dol- 
lar, when  stamped  by  it  as  a  dollar,  shall  b> 
taken  to  be  equal  to  a  whole  dollar,  or  may  thus 
impair  the  obligation  of  contracts,  and  transfer 
one   man's   property   to   another;    why,    it   ia 


asked,  under  the  constitutional  power  to  borrow 
money,  and  other  delegated  powers,  and  the 
powers  necessary  and  proper  to  enable  it  to  ex- 
ercise the  delegated  powers,  may  Congress  not 
do  a  like  thing  to  produce  a  better  result  with 
these  Treasury  notes.    To  this  we  answer: 

Second  Position.  This  power  cannot  be  im- 
plied from  the  power  to  regulate  the  value  of 
money,  for,  first.  Congress  has  no  power  given 
it  to  regulate  the  value  of  the  money  it  bor- 
rows; but  only  of  the  money  it  coins,  and  of 
foreign  coins.  The  analogy  claimed  would  ex- 
ist if  the  Constitution  gave  Congress  power  to 
borrow  money  and  regulate  the  value  thereof. 
But  that  it  does  not  give,  and,  second,  Con- 
gress has  no  power  even  to  materially  debase 
the  coin.  A  power  to  regulate  is  not  a  power  to 
destroy. 

I  quite  agree  that  "an  uniform  course  of 
action  involving  the  right  to  the  exercise  of  an 
important  power  for  half  a  century,  and  this 
almost  without  question,  is  no  unsatisfactory 
evidence  that  the  power  is  rightfully  exercised.** 

Briscoe  v.  Bank,  11  Pet.  318. 

But  your  Honors  will  find,  I  think,  from  a 
careful  review  of  the  legislation  of  Congress  on 
this  subject,  not  only  that  Congress  has  not 
(as  the  court  of  appeals  in  New  York,  and  the 
other  tribunals  which  have  aflfirmed  the  valid- 
ity of  this  law,  seem  to  have  assumed)  ex- 
ercised plenary  power  over  the  subject  of  cur* 
rency  and  the  legal  tender  laws  (27  N.  Y.  425, 
426)  ;  but  that,  on  the  contrary,  the  legislation 
of  Congress,  from  first  to  last,  has  been  strictly 
confined  to  designating  the  value  of  coined 
money  and  to  discriminating  with  reference  to 
its  real  valye. 

Legislation  on  Coinage. 

From  the  establishment  of  the  government 
to  the  passage  of  the  act  authorizing  Treasury 
notes,  the  legal  tender  coin  has  been  three 
times  debased,  and  three  times  only.  Once  in 
June,  1834,  when  the  gold  coinage  was  reduced 
about  six  per  cent  in  value;  once  in  1851,  when 
the  three  cent  pieces  were  first  coined ;  and  once 
in  1863,  when  the  fractional  silver  coinage  was 
reduced  some  six  per  cent  in  value.  But  the 
pieces  of  these  latter  coinages  were  restricted 
as  legal  tender  within  such  very  narrow  limits 
and  for  such  fractional  and  special  uses,  that, 
practically  these  laws  did  not  operate  as  de- 
basements of  the  coin  at  all. 

From  the  first  issue  of  coin  by  this  govern* 
ment  to  this  time,  the  unit  of  calculation  and  of 
coinage,  the  silver  dollar,  equal  in  value  to  the 
Spanish  milled  dollar,  has  remained  the  sanie. 
It  remains  still  of  the  sam<i  weight  and  fineness 
as  when  first  coined;  whatever  changes  have 
been  made,  have  been  made  to  bring  the  other 
coin  into  more*  actual  and  just  relation  to  it. 

Standard  first  Adopted, 

When  the  subject  of  coinage  was  first  con- 
sidered by,  the  Confederation,  it  was  proposed 
to  have  a  unit  of  account  and  of  coinage  much 
smaller  than  the  dollar,  and  to  employ  the 
decimal  system.  Jefferson,  while  recommend- 
ing the  adoption  of  the  decimal  system,  sugf- 
gested  a  coin  equal  to  the  then  existhig  Mexican 
dollar,  as  the  unit  of  value.  His  recommenda- 
tion was  adopted,  and  the  dollar  has  ever  since 
remained  the  same. 

79  U.  8. 


1870. 


Kifox  v.  Lee  and  Pabkeb  v.  Davis. 

(Legal  Tender  Caaee,) 
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1.  Randolph's  Jefferson,  3956,^  Jefferson's 
paper  on  coinage,  in  appendix  to  his  works. 

The  first  coinage  was  under  the  act  of  Apr. 
2,  1792 ;  and  that  act  provided  that  the  coinage 
should  be  both  gold  and  silver,  and  that  the  rel- 
ative value  of  the  two  metals  should  be  as  fif- 
teen to  one  (fill) ;  that  is,  that  one  ounce  of 
gold  should  be  taken  as  the  equal  of  fifteen 
ounces  of  silver.  By  that  rate,  one  gold  eagle 
would  contain  two  thirds  as  much  ^Id  of  stand- 
ard fineness  as  there  was  silver  m  one  silver 
dollar,  and  one  silver  dollar  would  equal  in 
weight  three  half  eagles. 

&th  of  these  precious  metals  were,  after 
that,  coined  as  money;  both  became  lawful 
money,  and,  therefore,  ex  necessitate,  a  tender 
in  payment  of  debts  due  in  money,  even  if  not 
so  declared  by  law;  just  as  coal  of  the  specified 
kind  is  a  lawful  tender  in  discharge  of  a  con- 
tract for  coal ;  and  cotton,  of  a  contract  calling 
for  cotton. 

But,  in  the  lapse  of  years,  the  relation  in 
value  existing  or  established  by  Congress  in 
this  act  of  1792,  between  the  two  precious  met- 
als, was  lost.  Owing  to  the  increased  produce 
of  silver,  and  perhaps  to  the  increased  demand 
by  the  commerce  oi  the  world  for  gold,  their 
relative  value  had  so  materially  altered,  that 
by  1823  the  Secretary  of  the  Treasury  called 
the  attention  of  Congress  to  the  fact  that  gold 
had  refatively  appreciated  in  value,  so  that 
their  true  relation  was  then  as  sixteen  to  one; 
and  to  the  evils  resulting  from  the  erroneous 
standard  maintained. 

Cong.  Debates,  Feb.  6,  1823,  p.  859. 

For  as  soon  as  gold  had  advanced,  or  silver 
declined  in  relative  value,  so  that  they  really 
bore  to  each  other  the  relation  of  sixteen  to  one 
in  value,  insteeui  of  fifteen  to  one,  as  they  were 
valued  by  the  law,  every  person  who  could 
secure  an  oimoe  of  our  gold  coinage  for  fifteen 
ounces  of  silver,  secured  what  was  intrinsically 
worth  sixteen  silver  ounces;  that  is,  made  a 
profit  of  about  six  per  cent.  It  followed,  of 
course,  that  all  the  gold  was  taken  up  as  fast  as 
coined,  and  sent  out  of  the  country  to  be  re- 
coined,  and  that  the  country  retained,  instead, 
only  silver  and  the  gold  coins  of  those  coun- 
tries whose  gold  coinage  bore  a  true  relation  to 
the  existing  value  of  gold  and  silver. 

In  fact,  our  gold  coin  went  regularly,  directly 
from  the  mint,  as  fast  as  coined,  to  tne  foreign 
pocket;  and,  out  of  some  $12,000,000  of  ffold 
which  had  been  coined,  it  was  computed  there 
was  hardly  'a  gold  piece  to  be  found  in  the 
whole  United  S^tes.  As  was  said  in  Congress : 
'hitherto,  like  the  tracks  to  the  lion's  den,  the 
coins  have  gone  all  one  way — ^to  Europe;  and 
not  one  solitary  eagle  has  ever  made  good  its 
ds- Atlantic  flight." 

Cong.  Debat^,  June  1834,  p.  4654. 
Standard  Corrected, 

This  evil  led  at  last  to  the  introduction  into 
Congress  of  a  bill  to  regulate  the  value  of  the 
gold  coinage  of  the  country,  bv  adjusting  the 
rate  for  gold  coin  to  its  true  relation  to  the  ex- 
isting and  continuing  silver  coin. 

The  debate  upon  the  bill  (Cong.  Debates, 
June  21,  1834)  shows  how  anxious  Congress 
was  to  get  at  the  true  relative  value  of  the  two 
precious  metals  and  to  fix  the  coinage  accord- 
uigly.     Opinions  as  to  the  relative  values  of 

6' 


1.  The  majority  of  those  best  calculated  from 
their  pursuitiB  .to  understand  the  subject,  in- 
cluding the  New  York  banks,  regarded  the  true 
ratio  to  be  as  15.62  to  1 ;  although,  for  the  pre- 
vious few  years,  it  had  averaged  15.80  to  1. 
But  Congress,  at  the  instance  of  the  friends  ot 
metallic  money,  determined  to  adopt  16  to  1  as 
the  relative  values.  Partly,  because  that  seemed 
to  be  the  ratio  which  had  proved  practically  the 
most  correct  in  the  nations  which  had  adopted 
it;  partly,  because  it  was  believed  that  the  rel- 
ative appreciation  of  gold,  which  had  been  so 
long  going  on,  would  continue,  and  that  the 
slight  overvalution  of  it,  if  any  there  was, 
would  be  thus  in  time  corrected. 

1  Benton's  Thirty  Years,  469. 

But,  so  far  from  Congress  assuming  any 
power  to  materially  depreciate  the  coinage,  or 
impair  the  rights  of  creditors,  the  power  of 
Congress  to  make  depreciated  coin  a  legal 
tender  was  expressly  disclaimed  in  the  debate. 

(Dong.  Debates,  June  21,  1834,  pp.  4650,  4652, 
4653. 

And  the  statesman,  at  whose  instance  and  by 
whose  will  this  bill  was  mainly  carried  through, 
was,  of  all  men  who  ever  had  part  in  the  gov- 
ernment of  this  country,  the  very  last  one  to  be 
quoted  on  the  side  of  the  power  of  Confess  to 
make  promissory  notes  legal  tenders  m  pay- 
ments of  private  debts. — Thomas  Hart  Benton. 

Effect  of  Change  in  Cold  Coinage, 

Your  Honors  will  see  that,  while  Congress 
did,  indeed^  reduce  the  standard  and  value  of 
the  gold  coinage,  so  that  $100  of  the  new  gold 
coins  were  hardly  equal  in  intrinsic  value  to 
ninety-four  of  the  former  gold  coinage ;  yet  that, 
in  fact,  Confess  did  absolutelv  nothing  to  im- 
pair  the  obligation  of  contracts,  or  to  destroy 
the  rights  of  the  creditors. 

For,  from  the  beginning,  the  debtor  had  the 
right  to  pay  in  the  coinage  of  either  of  the  pre- 
cious metals.  At  first,  these  were  of  equsl 
value,  and  payment  in  either  was  indifferent. 
Gradually  the  gold  appreciated,  or  the  silver 
depreciated,  and  then,  of  course,  the  debtor,  as 
he  had  the  option,  paid  in  silver.  So  that,  in 
1834,  the  debtor  who  owed  $1,000  and  had  $940 
of  the  then  gold  coinage,  could  exchange  his 
gold  for  $1,000  in  silver  coin,  and  discharge 
with  these  his  debt  of  $1,000. 

Therefore,  although  Confess  did  reduce  the 
value  of  the  gold  coinage  in  1834,  the  debtor, 
after  1834,  could  no  more  pay  his  $1,000  with 
money  of  less  intrinsic  value  than  he  could  be- 
fore. True,  he  could  take  $940  in  gold  of  the 
old  coinage,  and  ^t  with  it  $1,000  in  gold  of 
the  new,  with  which  to  pay  his  debt.  But  so, 
before  the  law,  he  could  take  this  same  $940  of 
gold  coinage,  and  purchase  $1,000  of  the  then, 
and  still,  equivalent  silver  coinage,  with  which 
to  pay  the  debt.  Indeed,  that  law^  so  far  from 
taking  one  sixteenth  of  the  debt  from  the  cred- 
itor and  giving  it  to  the  debtor,  as  at  first  ap- 
pears, actually  gave  the  debtor  no  new  privi- 
lege, and  deprived  the  creditor  of  no  property. 
It  remained  optional  with  the  debtor,  after  the 
law  as  before,  to  pay  in  the  gold  pieces  of  the 
old  coinage.  True,  it  became  possible,  after  the 
law,  for  the  debtor  to  pay  in  the  new  ^Id  coin- 
age, but  it  had  been  optional  with  him  before 
the  law  to  pay  in  the  constant  silver  coinage 
Id  and  silver  ranged  from  15.60  to  1,  to  16  to  equivalent  in  value  to  the  new  gold  coinage. 
Waix.  U.  S.  Book  20.  10  293 


467-681 


Supreme  Coubt  of  the  United  States. 


Dec.  Term, 


The  law  was,  in  fact,  but  an  adjustment  and 
recognition  of  the  true  relation  between  the 
values  of  the  two  metals,  the  selection  between 
which  had  always  remained  optional  to  botli 
debtors  and  creaitors;  and,  so  far  from  being 
an  attempt  by  Congress  to  create  a  legal  tender 
without  reference  to  or  differing  from  the  in- 
trinsic value  of  the  thing  to  be  tendered,  it  was, 
on  the  contrary,  a  most  careful  and  earnest  ef 
fort  to  bring  the  recognizable  value  of  the  thing 
to  be  tendered  more  closely  to  its  intrinsic 
value. 

Cong.  Debates,  June,  1834,  pp.  4643-4671. 

Following  this  act  of  June  28,  1834,  Con- 
fess passed  an  act  on  the  same  day,  conform- 
ing the  value  at  which  foreign  coins  were  to  be 
rated  to  their  true  intrinsic  value. 

Change  of  the  Silver  Coinage, 

For  nearly  twenty  years  after  the  passage  of 
these  laws  of  1834,  the  relations  between  the 
precious  metals  remained  undisturbed,  so  that 
no  action  by  Congress  was  required.  But  tht 
unlooked  for  discoveries  of  gold  in  California 
disturbed  again,  and  in  a  reverse  direction,  the 
relation  between  the  two  metals,  and  thereafter 
silver  advanced,  and  gold  declined,  in  relative 
values;  so  that,  by  1853,  a  scarcity  in  silver 
coin  had  been  felt.  Congress,  however,  did  not 
thereupon  generally  depreciate  the  silver  coin- 
age. It  Was,  indeed,  urged  upon  Congress,  and 
I  think  wisely,  to  appreciate  the  gold  coinage. 

Vide  New  York  Tribune,  and  other  journals. 

Instead,  however,  of  doing  this — thinking, 
probably,  that  this  gold  harvest  was  to  be  of 
short  duration  and  its  disturbance  of  the  rela- 
tion then  so  long  subsisting  between  the  two 
metals  not  likely  to  continue;  and  striving  to 
meet  the  evil  of  shin-plasters  and  paper  tokens 
for  change  then  pressing — Congress  did  depre- 
ciate the  silver  coin,  for  parts  of  dollars  about 
six  per  cent  (so  that  two  half  dollars  or  four 
quarter  dollars  are  no  longer  equal  to  one  dol- 
lar piece).  But  these  depreciated  coins  were 
restricted  from  being  legal  tender  for  any  sum 
greater  than  $6  in  all,  although  the  smaller  sil- 
ver coin  of  earlier  coinage  remained  a  tender 
for  any  amount. 

Prior  to  this,  in  1851,  Congress  had  directed 
the  coinage  of  three  cent  pieces,  of  a  fineness 
and  weight  which  gave  them  a  value  of  only 
eighty  cents  on  the  nominal  dollar  of  these 
pieces  (i.  e.,  thirty- three  pieces  of  three  cent 
coinage  were  worth  intrinsically  only  88/100  of 
one  silver  dollar)  ;  but  these  pieces  were  only 
made  tender  to  the  extent  of  thirty  cents  in  the 
aggregate;  and  their  issue  was  shortly  stopped, 
and  by  the  act  of  1853  their  intrinsic  value  was 
raised  to  the  standard  of  that  of  the  other 
fractions  of  the  dollar. 

Edelman's  Bullion  Dealers'  Guide,  pp.  14, 
16;  ch.  XX.,  31st  Cong.  Sess.  11;  ch.  Lxxix.; 
32  Cong.  Sess.  11. 

Change  in  the  Copper  Coinage, 

Congress  also,  in  1793  and  1796,  reduced  the 
weight  and  the  intrinsic  value  of  the  cent  to 
accord  with  the  increased  value  of  copper,  the 
planchets  for  which  government  had  to  im- 
port. Report  as  to  the  Mint,  Cong.  Debates, 
July,  1823,  804. 

lliese  cents,  however,  were  not  made  a  legal 
tender. 

The  interference  by  government  with  the 
M4 


rights  of  creditors  by  regulatibns  of  the  coin 
have,  therefore,  been: 

1.  By  the  acts  of  1834,  a  possible  but  dis- 
})uted  and  doubtful  depreciation,  if  of  any- 
thing, of  less  than  one  per  cent. 

2.  By  the  act  of  1851,  a  depreciation  of 
fractional  silver  coin  (the  three  cent  piece)  to 
an  extent  which  could  not,  in  the  largest  ten- 
der, exceed  six  cents;  shortly,  however,  altered 
so  that  it  could  not  exceed  in  the  aggpr^^te 
two  cents. 

3.  By  the  act  of  1853,  a  depreciation  of 
fractional  silver  to  an  extent  which  could  not 
exceed  in  the  largest  tender  thirty  cents. 

Debasement   too  Trifling  to  be  Regarded. 

Now,  if  these  debasements  of  fractional  coin 
be  deemed  merely  such,  nevertheless  from  their 
minute  and  fractional  nature  they  would  form 
no  precedent  for  future  material  debasements 
of  tne  coinage,  or  indicate  any  acquiescence  by 
the  people  and  the  courts  in  an  assumption  by 
Congress  of  the  right  to  put  a  false  or  arbitrary 
value  upon  its  coined  moneys.  De  minimiM 
non  curat  lex. 

Practically  there  Has  Been  no  Debasemend  of 

the  Coin, 

But,  indeed;  these  acts  of  1851  and  1853 
were  practically  not  at  all  infringements  upon 
the  rights  of  creditors  or  debasements  of 
the  coinage  below  its  value.  1  remarked  that 
when  coins  were  struck  with  a  value  which 
I  hey  did  not  possess,  they  have,  "except  with- 
in very  narrow  limits,"  failed  to  pass  at  more 
than  their  true  intrinsic  worth.  But  there  are 
limits  within  which  coins  somewhat  depreci- 
ated below  their  true  value  will  circulate  as 
well  as  if  they  had  not  been  depreciated. 
Those  limits  are  when  the  pajrment  is  so  small 
that  the  difTerence  between  the  nominal  and 
intrinsic  values  does  not  leave  it  worth  while 
to  regard  the  difference;  or  when  some  partic- 
ular convenience  about  the  coin,  such  as  its 
portability  or  denomination,  overbalances  the 
intrinsic  depreciation.  That  is,  the  peculiar 
fitness  for  the  fractional  purpose  required  will 
in  such  cases  actually  make  good  the  deprecia- 
tion, and  carry  the  small  coin,  for  all  purposes 
of  use,  up  to  the  stamped  value. 

Your  Honors  will  recollect  how  often,  in  the 
days  of  the  Spanish  piece  for  12^  cents,  we  ac- 
cepted 12  cents  instead  and  took  Spanish  quar- 
ters witli  holes  drilled  through  them  equally 
with  perfect  coin.  And  I  am  informed  by  Mr. 
Ruggles,  delegate  to  the  International  Coin 
Congress,  that  the  sovereign  has  so  depreciated 
by  wear  that  a  large  majority  of  the  coins  in 
circulation  in  Great  Britain  are  intrinsically 
worth  two  pence  per  sovereign  less  than  the 
standard  value;  and  yet,  for  all  minor  pay- 
ments, they  pass  from  hand  to  hand  by  tale 
equally  as  of  full  weight;  while  in  large  trans- 
actions they  are  always  paid  out  by  weight  and 
not  by  tale.  So  with  the  depreciated  three 
cent  pieces  of  1851;  within  the  limit  at  which 
they  were  legal  tender,  their  portability  and 
convenience  made  up  what  they  wanted  in  in 
trinsic  silver  value. 

And  so,  too,  with  the  depreciated  coinage  of 
1853.  It  was  confined  to  fractions  of  a  dollar, 
which  were  so  slightly  depreciated,  and  the 
convenience  of  which  was  such,  that  the  trifling 
intrinsic  loss  was  not  to  be  regarded.  But  the 
depreciated   coins   were   made   a   legal    tender 
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only  to  twice  the  amount  of  the  lowest  tender- 
able  gold  coin.  Congress  still  keeping  up  to  its 
idea  of  a  double  money  standard  and  still  hold- 
ing to  its  unchanged  unit  of  value,  the  silver 
dollar. 

Regulation  not  Dehaaement. 

Now,  I  submit  that  all  these  exercises  of  the 
powers  of  Congress  to  "coin  money  and  regu- 
late the  value  thereof,"  were  within  the  letter 
and  spirit  of  the  Constitution.  Congress  has, 
indeeo,  established  the  value  of  certain  foreign 
coins  at  one  time  and  changed  it  at  another; 
made  them  a  tender  and  deprived  them  of  that 
quality;  and  changed  from  time  to  time  the 
standard  of  value  of  coin  struck  at  its  mint. 
But  how  has  it  done  this? 

Without  regard  to  the  intrinsic  value  of  the 
coin  struck?  By  fixing  upon  it  any  arbitrary 
value,  and  making  it  a  tender  at  anything  but 
its  true  value,  as  all  the  courts  which  haA'^e 
supported  the  constitutionality  of  the  provi- 
sion we  are  considering  have  assumed  ?  Not  at 
all;  but,  on  the  contrary,  by  uniformly  seeking 
to  conform  the  stamp  upon  its  coin  to  its  true 
value,  and  by  scrupulously  limiting  the  depart- 
ures from  intrinsic  value  for  special  purposes, 
within  limits  so  narrow  that  the  special  uso^ 
fulness  of  the  coin  within  those  limits  has 
actually  made  good  the  trifling  deficiency  in 
weight. 

In  the  same  spirit  Congress  has  provided 
that  its  coin  shall  be  a  legal  tender  at  its 
stamped  valuation  only  when  of  full  weight;  if 
of  lighter  weight,  only  proportionately,  accord- 
ing to  its  weight. 

In  fine.  Congress,  under  a  power  to  coin 
money  and  regulate  the  value  thereof,  has  done 
only  and  exactly  what  those  words  in  their 
plain  signification  imply;  has  struck  metallic 
coins  and  has  regulated  the  value  thereof  and 
of  foreign  coins;  and  has  done  this  on  every  oc- 
casion with  careful  regard  to  their  true  intrinsic 
value;  manifesting,  as  well  by  the  particular 
purposes  and  narrow  limits  within  which  they 
nave  departed  from  intrinsic  value,  as  by  their 
general  strict  regard  for  such  values  (not  their 
belief  that  they  could  strike  any  metal  and 
stamp  it  with  an  arbitrary  value)  hut  that 
they  could  rightfully  regulate  the  value  of 
money  only  by  truly  declaring  the  value  there- 
of. Not  that  they  possessed  a  magic  power,  as 
thought  the  learned  judge  (Williams)  who  dis- 
sented below,  to  give  by  their  omnipotent  fiat 
a  precious  value  to  inanimate  and  valueless 
things;  but  that  they  possessed  only  power  to 
regulate  the  coin  stamped  by  declaring  its 
value  according  to  the  fact — according  to  the 
value  stamped  upon  it  when  of  full  weight,  and 
of  only  proportionate  value  when  of  light 
weight. 
MUafyprehension  .as  to  the  Action  of  Congress. 

In  the  opinions  of  these  legal  tender  cases, 
nothing  has  seemed  to  go  so  far  towards  sup- 
porting the  authority  of  Congress  to  make 
Treasury  notes  a  legal  tender  as  the  assump- 
tion that  Congress  had  been  left  by  the  Con- 
stitution at  liberty  to  impair  private  rights 
and  the  obligation  of  contracts  by  debasing  the 
specie  coinage,  and  that  it  had  actually  debased 
that  coinage  and  impaired  those  rights  to  the 
extent  of  one  sixteenth  without  question  or 
^ballenge. 

Had   this   been   the   action   of   Congress,   it 


or  right  to  do  this.  One  permitted  invasion  />f 
an  established  right  does  not  do  away  with  the 
right.  That  Congress  had  debased  tne  coinage 
one  sixteenth  would  not  establish  the  right  to 
further  debase  it;  would,  at  most,  indicate  that 
the  power  to  regulate  it  extended  up  to  that 
limit;  and  would,  of  itself,  furnish  no  justifi- 
cation for  a  more  general  or  further  invasion. 
Nevertheless,  the  assertion,  in  all  the  opinions 
that  government  had  assumed  to  debase  the 
coinage  to  the  extent  of  one  sixteenth,  impair- 
ing to  that  degree  the  recovery  of  all  creditors, 
and  that  this  action  had  been  submitted  to 
without' question,  has  seemed  to  me  the  strong- 
est argument  for  the  power  of  government  to 
exercise  plenary  control  over  coined  money. 
Indeed,  it  was  the  inquiry  as  to  how  it  wa^ 
possible  that  creditors  could  have  submitted  to 
so  serious  an  infringement  of  their  rights  with- 
out contest  in  the  courts,  which  showed  me 
that,  in  fact,  nothing  of  the  kind  really  took 
place. 

No  Plenary  Power  Over  Tender  Asserted. 

On  the  contrary,  we  see  that,  so  far  from 
"Congress  having  claimed  and  exercised  un- 
limited power'  over  legal  tender,"  as  Judge 
Williams  believes;  so  far  from  having  assumed 
the  power  to  make  even  coin  a  legal  tender 
without  regard  to  its  real  intrinsic  value,  as 
all  the  decisions  supporting  this  law  assume; 
its  legislation  shows  that  for  seventy- five  yeaws, 
from  the  beginning  of  the  government  down  to 
the  act  authorizing  these  legal  tender  notes, 
through  all  the  most  pressing  exigencies  of 
peace  and  war.  Congress — not  only  by  its  direct 
efforts  to  regulate  the  coinage  from  time  to 
time,  according  to  its^  intrinsic  value,  hut  also 
by  the  narrow  limitation  it  imposed  on  the 
right  of  legal  tender  when  diverging  slightly 
from  intrinsic  value  for  special  and  temporary 
purposes — has  shown  a  determination,  as  uni- 
form as  just,  to  keep  the  stamp  upon  the  gov- 
ernment coins  a  true  index  to  their  value,  and 
to  so  regulate  these  coins  as  that  they  should 
have  and  express  their  actual  values.  Nay,  by 
reference  to  the  debates  in  Congress,  it  will  be 
seen  that  the  right  of  Congress  to  debase  the 
coin  and  make  the  debased  coin  a  legal  tender, 
in  such  wise  as  to  materially  affect  the  rights 
of  the  creditor  or  debtor,  was  not  only  never 
professed  or  asserted,  but  that,  so  far  as  the 
question  has  arisen,  the  right  has  been  directly 
repudiated. 

Difficulty  of  the  New  York  Court. 

So,  therefore,  the  difficulty  the  court  of  ap- 
peals of  New  York  declares  it  has  in  perceiving 
why,  if  Congress,  under  this  power  to  coin 
money,  could  coin  any  metallic  substance  and 
stamp  it  with  an  arbitrary  value  (which  it 
says,  was  not  denied  in  tnat  case,  27  N.  Y., 
430)  it  would  not  have  equally  the  power  to 
declare  its  Treasury  notes  a  legal  tender,  with- 
out reference  to  their  intrinsic  value — it  is  a 
difficulty  that  your  Honors  are  freed  from, 
and  that'^-hould  never  have  existed. 

Indeed,  I  look  in  vain  to-day  for  the  produc- 
tion of  the  declaration  prior  to  these  legal  ten- 
der days,  of  one  judge,  one  statesman,  one  com- 
mentator, that  Congress,  by  the  power  "  to 
coin  money  and  regulate  the  value  thereof," 
possessed  the  right  of  striking  coined  metals 
with  false  and  arbitrary  values. 

The  right,  therefore,  to  make  a  promise  to 


-vroold  not,  indeed,  have  established  its  power    pay — a  promise  not  expected  to  be  kept  at  the 
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tiihe  for  which  it  was  made,  nor  at  any  other 
certain  or  definite  time — ^the  substitute  for  the 
thing  promised;  and  to  oblige  every  creditor 
to  accept  this  of  his  debtor,  instead  of  the  thing 
promised,  is  not  only  not  within  the  provisions 
of  this  grant  to  Congress  "to  coin  money  and 
regulate  the  value  thereof,"  but  we  have  seen 
that  no  kindred  power  in  fixing  the  value  of 
even  coined  moneys,  has  ever  been  claimed  or 
attempted  imder  that  grant. 

We  are  driven,  therefore  to  seek  in  other 
parts  of  the  Constitution  this  power  to  make 
Treasury  notes  a  legal  tender  between  private 

Sarties  at  their  nominal  value  for  pre-existing 
ebts. 

Third  Position,  The  assumption,  by  Con- 
gress, of  the  right  to  exercise  tnis  power  in  a 
time  of  public  danger,  is  not  conclusive  of  the 
right. 

But  it  is  claimed  that  the  power  of  thus 
making  the  bills  of  the  government  legal  ten- 
ders is  a  power  "necessary  and  proper"  in  the 
sense  in  which  these  words  are  settled  to  have 
been  used,  to  carry  into  effect  some  one  or  more 
of  the  powers  delegated  to  Congress  by  the 
Constitution.  For  we  are  told  that  by  "neces- 
sary" and  "proper"  is  meant  no  more  than  use- 
ful or  conoucive;  and  that  Congress  is  the 
judge  of  what  is  useful  or  conducive.  So  that, 
if  only  the  means  may  be  useful  or  conducive 
to  the  end,  and  the  end  legitimate ;  if  there  may 
be  any  possible  relation  of  the  means  to  the 
end;  then,  whether  it  is  or  is  not  really  9uch  a 
means,  is  for  Congress  to  decide,  and  that  its 
decision  is  not  open  for  your  Honors'  review. 
27  N.  Y.  475,  476. 

If  this  be  so,  then  your  Honors,  instead  of 
holding  a  supreme  tribunal,  to  pass  upon  the 
rights  of  the  other  departments  of  government, 
and  to  determine  how  far  their  action  is  war- 
ranted by  the  fundamental  law  from  which  all 
powers  of  government  are  drawn:  are  nothing 
but  a  court  to  settle  questions  of  private  right 
and  property  between  individuals. 

Why,  it  has  been  regarded  as  the  spedal  and 
distinct  characteristic  of  this  august  tribunal, 
that  it  sits  in  judgment  upon  the  rights  of 
states  and  the  powers  of  legislatures.  As  Chief 
Justice  Marshall  well  said,  in  Madison  v.  Mar- 
bury:  "To  what  purpose  is  that  limitation 
committed  to  writing,  if  these  limits  may  be  at 
any  time  passed  by  those  intended  to  be  re- 
strained. The  distinction  between  a  govern- 
ment with  limited  and  unlimited  powers  is 
abolished,  if  those  limits  do  not  confine  the 
persons  on  whom  they  are  imposed;"  but  all 
powers,  imder  the  discretion  of  a  choice  of 
means,  are  left  open  to  them. 

"The  public  safety,  and  the  general  welfare 
to  be  determined  by  the  discretion  of  Congress, 
destroy  all  limits  to  Congressional  power. 
Their  discretion  only  is  thus  made  the  measure 
of  their  authority."  Peckham,  J. 

Of  course,  if  your  Honors  please,,  no  such 
doctrine  as  that  just  suggested  can  be  main- 
tained. It  would  suppose  a  despotism  of  the 
most  absolute  character. 

"To  a  certain  extent,  the  necessity  and  pro- 
priety of  an  enactment  must  rest  in  the  discre- 
tion of  the  legislature.  But  to  hold  that  the 
exercise  of  that  discretion  is  final,  and  not  sub- 
ject to  the  examination  of  the  judiciary,  would 
be  to  break  down  all  limitations  upon  the 
M6 


government.  Accordingly,  I  think  that  no 
judge  has  ever  intimated  the  existence  of  any 
such  extreme  doctrines." 

Judge  Denio,  27  N.  Y.  536. 

"If  it  be  asked,"  said  Hamilton,  "what  is  to 
be  the  consequence,  in  case  the  Congress  sliall 
misconstrue  this  part  of  the  Constitution,  and 
exercise  powers  not  warranted  by  its  true 
meaning,  I  answer:  The  same  as  if  they 
should  misconstrue  or  enlarge  any  other  power 
vested  in  them;  as  if  the  general  power  had 
been  reduced  to  particulars,  and  any  one  of 
these  were  to  be  violated.  The  success  of  the 
usurpation  will  depend  upon  the  executive  and 
judiciary  departments,  which  arc  to  expound 
and  give  effect  to  the  legislative  acts." 

Hamilton,  Federalist,  No.  xun.  j  ^  ,, 

The  Doctrine  of  this  Court, 

The  utmost  that  has  been  said  at  any  time  by 
your  Honors'  court,  or,  indeed,  by  any  judiciiu 
tribimal  or  authority  speaking  to  this  subject, 
has  been  the  rule  g^ven  by  that  great  Chief  Jus- 
tice who  extended  the  Federal  authority  to  the 
farthest  limits  which  your  Honors'  court  has 
sanctioned. 

•  "Let  the  end  be  legitimate;  let  it  be  within 
the  scope  of  the  Constitution;  and  all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  and  which  are  not  pro- 
hibited, but  consist  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional. 

MoCulloch  V.  Md.  4  Wheat.  421. 

We  must  inquire,  therefore,  to  the  exercise 
of  which  one  of  the  powers  delegated  to  ^vem- 
ment  it  is  "necessary  and  proper,"  it  is  even 
"appropriate  and  plainly  adapted,"  that  Troas- 
ury  notes  should  be  made  a  legftl  tender  for 
antecedent  debts. 

It  is  appropriate  and  plainly  adapted  to  the 
power  to  borrow  money,  to  regulate  commerce, 
to  raise  and  support  armies,  to  provide  and 
maintain  a  navy,  to  suppress  insurrectionn  or 
repel  invasions,  or  even  to  any  of  these  powers 
united  T  For  it  is  true  that  Coninress  had  occa- 
sion to  exercise  every  one  of  these  powers,  at 
the  time  when  these  notes  were  issued. 

Fourth  Position,  The  exercise  of  this  legal 
tender  power  was  not  necessary,  or  appropriate 
and  plainly  adapted,  to  carry  int6  execution 
any  of  the  powers  expressly  delegated. 

Your  Honors  cannot  read  the  opinions  of  any 
of  the  courts  which  have  held  this  law  to  be 
constitutional,  without  finding  their  decisions 
distinctly  put  upon  the  necessity  of  this  pro- 
vision to  enable  government  to  borrow  money 
and  carry  on  the  war,  and  to  maintain  its  Terj 
existence. 

No  Advantage  in  the  Legal  Tender  Proptsion. 
But  it  is  respectfully  submitted,  especially 
after  the  experience  of  the  past  six  years,  that 
no  such  necessity  existed,  and  that  no  such 
advantage  was  gained  by  the  provision.  On 
the  contrary,,  at  no  time  before,  since  the  estab- 
lishment of  the  government,  was  the  national 
wealth  so  great;  at  no  time  were  private  debts, 
in  proportion  to  the  means  of  the  country  so 
reduced.  The  panic  and  suspension  of  1857  had 
led  to  very  general  liquidation.  The  dota- 
tions of  succeeding  years  has  tended  to  check 
men  in  forming  new  engagements,  or  entering 
upon  speculative  undertakings.  At  no  tim« 
had  so  few  new  schemes  for  capitalists  K>en 
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proposed;  had  so  few  bubble  corporations  been 
proiected;  had  so  little  general  speculation  pre- 
▼ailed.  At  no  time  were  our  traders  so  little 
extended,  or  had  our  people  so  few  debts  (ex- 
duding  debts  maturing  at  the  end  of  long 
temiB  of  years).  The  hanks  and  the  goyem- 
ment  had  already  suspended  specie  payment  for 
months  before  the  issue  of  these  notes.  The 
entire  business  of  the  country  was  being  done 
hi  unredeemed  bank  paper,  which  was  not  a 
legal  tender  in  payment  of  debts,  but  which, 
nevertheless,  circulated  eyerywhere  and  neyer 
fdl,  at  the  great  centers  of  trade,  to  any  con- 
siderable depreciation.  To  supply  its  immed- 
iate wants,  the  goyemment  determined,  in  Feb- 
ruary, 1802,  upon  an  issue  of  Treasury  notes 
to  the*  extent  of  $150,000,000,  expecting  at  the 
thne  that  it  would  need  to  borrow  further 
larger  sums. 

Security  of  the  Noie$  not  Increased. 

Had  these  notes  been  issued  without  the  lesal 
tender  dause,  they  would  haye  been  equally 
secure.  That  clause,  of  course,  added  nothing 
to  their  security.  Without  it,  they  still  had, 
as  fully  as  with  it,  whateyer  security  the  faith 
and  credit  of  the  goyemment  could  giye  them. 
So,  too,  without  that  clause,  they  would  haye 
been  equally  as  ayailable  and  yaluablo  as  now, 
in  all  payments  for  taxes,  public  lands,  or  other 
dues  to  the  goyemment. 

The  only  yalue  that  clause  did  giye  the  notes, 
was  the  power  it  gaye  debtors  to  discharge  pre- 
existing debts  with  them,  equally  as  wiUi  real 
dollars.    I  say  pre-existinff  debts,  becouse  as  to 
subsequently  contracted  &bts,  the  dealings  of 
the  country  would  haye  been  in  those  notes, 
whether  or  not  they  had  been  a  leptl  tender. 
The  country  was,  at  the  time  of  their  issue, 
carrying  on    its   dealings  in   the   unredeemed 
paper  moo^  of  the  bimks,  styled  ''currency," 
m  which  au  ordinary  transactions  were  mea- 
sured and  payments  made.    This  currency  Imd 
not,  at  that  time,  depreciated  more  than  three 
per  cent  below  the  specie  standard,  and   yet 
Treasury  notes,  as  soon  as  issued^  at  once  fell 
to  the  same  depreciated  value.  Their  legal  ten- 
der character  neyer  seems  at  any  time  to  haye 
made  them,  better  than  the  bills  of  any  other 
solyoit  but  suspended  debtors  not  contained  in 
that  clause. 

Vo  Danger  of  General  InsoVvencu, 
I  know  that  it  has  been  urged  that  general 
Insolyency  and  ruin  would  have  followed,  had 
not  debtors  been  authorized  to  meet  their  de- 
mands with  these  notes.  But  what  really 
would  haye  been  the  effect  had  these  notes  not 
been  made  a  legal  tender  for  debtff  like  my 
dient'sT  Necessarily  they  would  hare  been  a's 
well  secured  and  as  useful  for  payments  of 
taxes  and  public  dues,  as  now.  They  would 
haye  been  as  valuable  as  now  for  the  purchas- 
ing of  goods  and  service  and  labor.  True,  the 
di^tor  could  not  haye  discharged  his  debt?  of 
long  standing  in  them,  but  what  of  that?  In 
great  pai;^  the  debts  of  the  country  consisted 
of  commercial  paper,  eyen  then  payable  in  what 
was  styled  "currency."  As  to  the  debts  of  the 
country  not  already  specially  payable  in  "cur- 
rency" the  great  bulk  of  the  residue  matured 
within  a  short  time,  so  that,  had  the  debtors 
not  been  able  to  be  benefited  by  the  sli^^ht  de- 
preciation in  Treasury  notes  which  took  place 
dnrinflf  such  times,  it  would  haye  caused  no 
12  Waix.. 


widespread  disaster.  Specie  payments  have 
been  suspended  by  the  banks  and  the  Treasury 
in  1837  and  1857  and  1861,  without  produoinff 
any  great  ruin.  Irredeemable  paper  circulated 
after  the  suspension  of  the  banks  in  1857  and 
1861,  as  well  as. before.  Indeed,  the  crisis  was 
before  the  suspension  of  the  banks,  not  after- 
wards. 

Experience  of  the  Rebel  States. 

Upon  this  point  no  illustration  could  be  more 
instructiye  than  the  history  of  the  paper  of  the 
(rebel)  Confederate  goyemment.  Treasury 
notes  were  authorized  by  that  Congress  (acts 
No.  58,  Mar.  0,  1861;  No.  311,  Dec.  19,  1861) 
were  made  receiyable  for  taxes  and  public  dues 
(except  export  and  import  duties)  and  were 
the  general  circiilation  of  those  states  from 
thdr  first  issue  till  the  final  subjugation  of 
the  authority  by  which  they  were  issued  ; 
always  declining  in  yalue,  but  always  recf^iy- 
able  at  a  yalue  fully  proportionate  to  their 
chances  at  ultimate  redemption.  And  this, 
though  neyer  made  a  legal  tender. 

Nay,  although  by  law  the  right  to  insist 
upon  payments  in  gold  and  silyer  remained,  it 
was  yery  rare  for  anyone  to  assort  the  riqht. 
New  contracts  were  made  in  these  notes ;  their 
gradual  depreciation  alleyiated  the  losses  to 
creditors  by  distributing  that  depreciation 
through  a  series  of  creditors.  Now  and  then  a 
creditor  refused  to  take  them  and  discharge 
the  security  for  son^e  specific  debt,  and  was  left 
to  hold  his  security.  But  these  cases  were  few. 
Sheriffs  receiyed  these  notes  upon  execution  ; 
damages  were  assessed  in  them  upon  trials; 
and,  execept  in  rare  and  unusual  instances, 
they  performed  eyery  seryice  they  could  hays 

Serformed  had  they  made  a  legal  tender.  They 
uctuated  in  a  ratio  with  the  success  of  the 
Confederate  arms,  as  did  our  notes.  And  they 
are  a  standing  illustration  for  all  time,  of  how 
a  people  can  put  their  last  man  into  the  field 
and  sacrifice  their  last  dollar,  without  issuing 
indulgences  to  one  man  to  appropriate  the  prop- 
erty of  another  without  consideration. 
Effect  of  tJUa  Provision. 

But  if  we  were  to  coiicede  that  this  quality 
of  legal  tender  eaye  to  these  notes  a  material 
adyantage,  which  they  would  not  haye  pos- 
sessed without  it,  how  can  it  be  said  that  this 
proyision  was  "necessary  and  proper"  or  "ap- 
propriate and  plainly  adapted"  to  the  exercise 
of  any  of  the  powers  expressly  delegated  to 
Congress  T 

What  is  the  effect  of  this  proyision  but  to 
take  the  property  of  the  creditor  and  transfer 
it  to  the  debtor,  to  the  extent  to  which  these 
notes  may  be  depreciated  below  their  nominal 
value?  And  to  which  one  of  the  delegated 
powers  is  such  a  wrong  "appropriate  and  plain- 
ly adapted  f*  If  goyemment  chooses  to  pay  its 
own  debts  or  raise  its  moneys  by  the  issue  of 
Treasury  notes,  there  is  a  relation  between  the 
means  employed  and  the  power  to  borrow 
money.  But  how  can  relieving  my  debtor, 
more  or  less,  from  his  obligations  to  me,  be  a 
means  toward  enabling  the  government  to  bor- 
row money? 

How  is  "commerce  regulated"  by  the  taking 
of  my  debt  and  the  giying  of  it  to  my  debtor  t 
How  can  "armies  and  nayies  be  raised  and 
maintained,"  how  can  "insurrections  be  sup- 
pressed," by  dofng  the  same  thing? 

But  it  is  said,  to  get  the  right  to  do  this 
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with  government  notes,  your  debtor  will  give 

more  Tor  these  notes  than  he  otherwise  would. 

Sale  of  Indulgences  to  Commit  Wrong. 

Can  it  be  that  in  a  just  and  constitutional 
government,  a  forced  loan,  nav,  worse  than  a 
forced  loan,  for  the  government  did  not  get  the 
advantages  from  these  notes  the  creditors  lost, 
that  a  sale  of  indulgences  to  one  man  to  appro- 
priate the  property  of  another,  is  a  "fit  and 
plainly  adapted"  means  to  the  borrowing  of 
money,  or  any  other  of  the  delegated  powers? 

Can  it  be  said  that,  in  a  government  "or- 
dained to  establish  justice"  th?  permission  to 
let  me  wrongyou  follows"  by  necessary  impli- 
cation" (1  Wheat.  304),  from  any  of  these 
delegated  powers?  To  the  exercise  of  which 
one  does  it  properly  belong?  To  the  exercise 
of  which  one  is  it  conducive,  or  .plainly  adapt- 
ed ?  Why,  to  all,  as  much  as  to  one.  For  if  it 
can  be  maintained  that,  to  further  the  exercise 
of  any  of  the  enumerated  powers,  Congress  has 
authority  to  do  any  unjust  thing,  having  no 

other  relation  to  the  exercise  of  those  powers 
than  that  by  that  means  government  is  nm:1e 
richer,  any  wrong  may  be  called  the  exercise 
of  some  one  of  the  enumerated  powers;  so  that 
Congress  may  do  this  or  do  anything  whatever, 
withbut  check  from  your  Honors'  court,  and 
be  as  absolute,  for  every  purpose  of  wrong,  as 
the  Czar  or  the  Sultan. 

For  your  Honors  will  observe  that  no  rela- 
tion is  suggested  between  borrowing  money,  or 
other  enumerated  power  of  Congress,  and  the 
legal  tender  provision  of  the  Treasury  notes, 
which  operates  to  transfer  the  creditor's  prop- 
erty to  the  debtor,  except  that  the  government 
gets  paid  more  for  its  notes,  with  this  provision 

than  without.  But  government  would,  doubt- 
lees,  SMvc  all  the  cost  of  carrying'  its  mails  n^id 
raise  revenue  beside,  if  it  would  let  the  carrier 
levy  a  percentage  on  the  contents  of  the  letters. 
So,  too,  if  it  were  to  stamp  short  measures — 
eleven  inches  for  one  foot,  eleven  ounces  for 
one  pound,  and  the  like — and  ordain  that  .nil 
who  used  stamped  measures  might  discharge 
pre-existing  contracts  with  them,  as  if  of  full 
measure,  it  would  surely  get  large  revenues 
from  such  stamped  measures.  But  I  submit 
that  such  outrages  would  bear  no  relation  to 
the  delegated  power  "to  establish  postoffices," 
or  to  "fix  the  standard  of  weights  and  mo?»s- 
ures;"  even  though  the  government  was  thus 
made  the  richer.  No  more,  it  seems  to  me, 
can  the  power  to  deprive  the  creditor  of  his 
property  for  the  benefit  of  the  debtor,  be  said 
to  be  "appropriate"  or  "plainly  adapted"  to  the 
carrying  into  execution  of  any  of  the  enumer- 
ated powers. 

Uniform  Currency, 
But  it  has  been  claimed  to  be  a  proper  regu- 
lation of  commerce,  for  Congress  to  provide  a 
uniform    national    currencv:     and    that    these 

• 

legal  tender  notes  were,  in  effect,  a  mortgage  on 
the  w^^ole  property  of  the  nation  and,  thorn- 
fore,  the  best  secured  and  most  uniform  cur- 
rencv the  nation  could  have.  Although,  in 
truth,  the  security  for  this  or  any  national 
de^t  is  exactly  the  extent  to  which  the  people 
will  consent  to  contribute  through  taxation  to 
its  payment. 

But,  however  great  the  security  the  uniform 
currency  Congress  should  provide  is  a  cur- 
rency of  unchanging  value — not  a  currency  the 
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depreciation  of  which  is  uniformly  felt.  But 
these  Treasury  notes  were  not  unchanging  ; 
they  fluctuated  in  value  from  day  to  day,  with 
every  pulse  of  news  that  ftashed  along  the 
wires  of  the  telegraph.  They  advanced  and  re- 
treated in  value  witn  the- march  of  armies;  and 
there  were  days  when  their  variations  were  «o 
violent  as  to  cause  all  traffic  conducted  in  them 
to  be  suspended,  and  purchasers  and  sellers  to 
stop  dealing,  except  where  they  could  carry  on 
their  transactions  in  coin.  Our  currency  was 
uniform  in  nothing  but  the  uncertainty  it  pro- 
duced in  all  business. 

The  result  has  shown  that  the  injustice  the 
legal  tender  provision  did  to  pre-existing  cred- 
itors, was  a  quality  which  added  nothing  to  the 
uniformity  of  these  notes.  On  that  ground, 
therefore,  these  notes  cannot,  I  submit,  be  re- 
garded as  a  regulation  of  commerce.  But  if 
they  had  proved  a  uniform  currency,  none  the 
less  it  remains,  that  to  establish  injustice  is 
not  a  necessary  and  proper  means  of  carrying 
into  effect  a  power  to  regulate  commerce,  in  a 
government  ordained  to  "establish   justice." 

Fifth  Position.  This  power  cannot  be  as- 
sumed as  a  necessary  inherent  sovereign  right. 

But  it  is  claimed  that  the  right  to  declare 
what  shall  be  a  legal  tender  for  private  debts 
is  a  necessary  sovereign  right,  inherent  in  every 
sovereignty.  That,  within  the  scope  of  their 
respective  authorities,  the  Federal  and  state 
governments  are  sovereign;  and  that>  conse- 
quently, this  power  must  be  lodged  with  one 
or  the  other  authority.  And  that  since  it  is 
prohibited  to  the  states,  and  not  prohibited  to 
Congress,  it  must  therefore  be  taken  to  dwell 
with  Congress. 

But  upon  what  principle  is  it  a  necessary 
sovereign  right?  True,  it  is  a  right  which  has 
been  exercised  by  absolute  sovereigns.  So  has 
every  other  form  of  power  and  plunder.  Hut 
that  does  not  make  it  a  necessary  sovereign 
right,  in  a  limited  constitutional  government 
"ordained  to  establish  justice."  It  is  by  no 
means  clear  that  this  right  exists  in  England. 
Blackstone  says  that  "Xbe  coining  of  money  is 
the  act  of  the  sovereign  power,  that  its  value 
may  be  known  on  inspection."  **Every  nation 
fixes  on  it  its  own  impression,  that  the  weight 
and  standard  wherein  consist  the  intrinsic 
value,  may  be  known  by  inspection  only." 

"Of  this  sterling  metal  all  the  coin*  of  the 
kingdom  must  be  made;  so  that  the  King's 
prerogative  seemeth  not  to  extend  to  the  dehas- 
ing  or  enhancing  the  value  of  the  coin,  below  or 
above  the  sterling  value."    1  Bl.  Com.  277,  278. 

Indeed,  there  are  many  prerogatives  and 
many  sovereign  powers  that  cannot  be  exercised 
here  at  all,  either  by  the  state  or  Federal  gov- 
ernments. The  amendments  to  the  Constitu- 
tions are  mainly  restrictive  of  such  powers. 

Upon  what  principle,  then,  can  it  be  con- 
tended, that  because  a  power  has  been  an  attri- 
bute of  sovereigns,  it  must  belong  to  the  Fed- 
eral government,  simply  because  it  is  forbidden 
to  the  states?  • 

Surely  this  is  a  government  of  delegated 
powers.  Surely,  it  has  not  only  the  powers  ex- 
pressly delegated,  but  the  further  powers  nec- 
essary and  proper  to  the  exercise  of  the  enu- 
merated powers;  for  these  are  expressly  dele- 
gated also.  But  this  tender  power  is  not  one 
of  the  enumerated  powers ;  it  ia  not,  as  we  have 
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seen,  one  of  the  powers  necessary  and  proper  to 
carry  into  effect  any  of  the  enumerated  powers. 
How,  then,  could  the  Federal  government  have 
acquired  it?  That  it  is  forbidden  by  the.  Con- 
stitution to  the  states,  to  whom  it  always  there- 
tofore belonged,  and  is  not  delegated  to  Con- 
gress, argues,  I  submit,  that  the  exercise  of  it 
was  not  meant  to  be  permitted  at  all. 
Weights  and  Measures. 
With  the  clause  giving  it  power  to  coin  mon- 
ey and  rwilate  the  value  thereof,  Congress 
received  also  power  to  fix  the  standard  of 
weights  and  measures.  But  can  Congress  alter 
the  standard,  reducing  a  pound  to  eight  ounces, 
a  foot  to  six  inches,  an  acre  to  two  roods,  and 
thus  provide  that  no  man  shall  collect  upon  the 
contracts,  and  that  no  one  need  pay  more  than 
one  half  of  what  was  bargained  for?  And  if 
Congress  cannot  do  this  arbitrarily  and  by  It- 
self can  it  regulate  the  standard  of  weights 
and  measures,  by  making  sales  'of  licenses 
which  would  give  to  the  holder,  for  every  dol- 
lar paid,  a  right  to  abate  or  increase  an  ounc^ 
or  an  inch  or  a  rood  in  every  contract  of  sale  *he 
had  made?  And  yet  the  right  to  fix  weights 
and  measures  is  a  sovereign  right  and  preroga- 
tive, as  well  as  the  right  to  coin  money  and 
regulate  the  value  thereof. 

Legal  Tender  a  Substantive  Power. 
If  jour  Honors  please,  this  most  sovereign 
right  of  legal  tender,  this  power  to  take  a  man's 
rights  and  property,  and  transfer  them  without 
consideration,  is  a  most  substantive  right;  and 
it  is  well  settled  that  a  substantive  right  can- 
not be  implied  as  a  means  to  exercise  one  of 
the  delegated  .powers. 

yotes  Receivable  for  Oovernment  Dues. 
But  it  is  suggested  that,  since  the  bills  of 
credit  of  the  government  have  been  held  to  be 
a   tender    for    dues   to   the   government,   they 
should  also. be  held  to  be  a  sufficient  tender  for 
private  debts.     But  what  analogy  between  the 
cases  is  there?     True,  Congress  holds  its  pow- 
ers as  a  trustee.    None  the  less,  however,  can  it 
forgive  its  debtors,  release  them,  and  compound 
with  them.    It  can,  too,  agree  with  them  to  take 
its  own  paper  in  payment  of  debts  due  to  it- 
self.    Creditors  usually  do  this.     Upon   prin- 
cipled of  justice  they  generally  should  do  so. 
But  because  a  man  takes  his  own  protested  pa- 
per in  payment  of  a  debt  to  himself,  that  is  no 
reason  why  he  should  make  other  men  take  it 
for  debts  due  them. 

Sixth  position.  The  history  of  the  Constitu- 
tion and  of  the  country  indicates  that  this  pow- 
er was  not  intended  to  be  exercised  at  all, 
but  was  reserved  to  the  people. 
The  Confederation  never  Claimed  the  Power. 
Looking;  to  the  history  of  the  Constitution, 
how  natural  and  probable  it  is  that  the  power 
in  respect  to  legal  tender,  now  claimed  by  the 
Federal  government,  was  not  intended  to  be 
granted  to  it. 

The  Union  of  the  Confederation  was  estab- 
lished for  the  same  purpose  as  the  present 
L^vion.  It  was  equally  to  be  "perpetual."  By 
the  Articles  of  Confederation,  the  Confedera- 
tion bad  the  identical  powers  given  it  in  respect 
to  money,  viz,:  **To  coin  money  and  regulate 
the  value  thereof"  which  the  Constitution  gives 
to  our  Federal  government.  And  jret,  when 
during  the  sore  needs  of  the  Revolution,  it  did 


legal  tender,  St  found  itself  powerless  to  do  so, 
and  appealed  to  the  states  to  make  them  tender- 
able.    Story,  Com.  Const.  135. 
Effect  of  Exercise  of  this  Power  by  the  States* 

The  states,  in  their  unlimited  sovereignty, 
did  so;  and  with  the  result,  Judge  Story  says, 
of  prostrating  all  private  credit  and  all  pri- 
vate morals  "entailing  the  most  enormous  evils 
on  the  country;  and  introducing  a  system  of 
fraud,  chicanery  and  profligacy,  which  destroyed 
all  private  confidence  and  all  industry  and  en- 
terprise."   Story,  Com.  Const.  §  1365. 

Indeed,  the  framers  of  the  Constitution  had 
not  only  experienced  the  mischief  of  these  ex- 
periments, which  were  in  the  convention  de- 
clared "to  have  excited  the  disgust  of  all  the 
respectable  part  of  America"  but  they  realized 
also  that  whatever  "paper  currency  is  not  di- 
rectly and  immediately,  at  the  mere  will  of  the 
holder,  redeemable  in  gold  and  silver,  is,  and 
forever  must  be,  liable  to  constant  depreciation." 
11  Pet.  339. 

Action  of  the  Convention. 

Accordingly,  when  the  Convention  came  to 
consider  the  provision  of  the  Constitution  re- 
lating to  borrowing  money,  which  in  the  orig- 
inal draft  read,  "To  borrow  money  and  emit 
bills  on  the  credit  of  the  United  States,"  Mr. 
Gouvemeur  Morris  moved  to  strike  out  the 
words  "and  emit  bills  on  the  credit  of  the 
United  States."  Mr.  Madison  objected  to*  this, 
that  it  would  be  "sufficient  to  prohibit  making 
them  a  tender,  as  promissory  notes  in  that 
shape  might  in  some  emergencies  be  best." 
Others  thought  that  power,  so  far  as  it  was 
safe,  was  involved  in  the  power  of  borrowing, 
and,  finally,  the  words  were  stricken  out  by  a 
vote  of  nine  to  two:  Virginia  acquiescing  be- 
cause Mr.  Madison  "was  satisfied  that  striking 
out  the  words  would  not  disable  the  govern- 
ment from  the  use  of  public  notes,  as  far  as 
they  would  be  safe  and  proper,  and  would  only 
cut  off  the  pretext  for  a  paper  currency,  and 
particularly  for  making  the  bills  a  tender.'* 
Madison's  Papers,  vol.  3,  p.  1346. 
Action  of  Congress. 

From  that  time  until  the  enactment  of  this 
bill,  who  has  ever  asserted  that  Congress  had 
the  right  to  create  a  legal  tender  at  all,  except 
under  the  power  "to  coin  money  and  regulate 
the  value  thereof,  and  of  foreign  coins?"  With- 
in what  narrow  limits  that  power  has  been  ex- 
ercised by  Congiess,  and  how  restricted  to  reg- 
ulating according  to  intrinsic  value,  we  have 
already  seen. 

Not  only  was  this  power  never  before  assert- 
ed, nor  even,  as  we  have  seen,  the  power  to 
materially  debase  the  coin;  but  incidentally, 
when  it  has  been  referred  to,  it  has  been  re- 
pudiated or  condemned. 

Opinion  of  Supreme  Court. 
This  court,  in  U.  S.  v.  Marigold,  9  How. 
567,  referred  to  certain  legislation  by  Con- 
gress, as  "appertaining  to  the  execution  of  the 
trust  and  the  duty  of  creating  and  maintaining 
a  uniform  and  pure  metallic  standard  of  value 
throughout  the  Union.  The  power  of  coining 
money  and  regulating  its  value  was  delegated 
to  Congress  by  the  Constitution  for  the  very 
purpose,  as  assigned  by  the  framers  of  that 
instrument,  of  creating  and  preserving  the  uni- 


issoe  Treasury   notes  and  wish  to  make  them  formity  and  purity  of  such  a  standard  value." 
12  Waix.  2»» 
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And  Chief  Justice  Marshall,  in  Craig  t.  Mo, 
4  Pet.  410: 

'The  history  of  paper  money  has  been  re- 
ferred to,  for  the  purpose  of  showing  that  its 
great  mischief  consists  in  being  made  a  ten- 
aer.  But  we  do  not  think  the  history  of  our 
country  proves,  either  that  being  made  a  tender 
in  payment  of  debts,  is  an  essential  quality  of 
bills  of  credit,  or  the  only  mischief  resulting 
from  them.  It  may,  indeed,  be  the  most  perni- 
cious. The  histoiy  of  Massachusetts  abounds 
with  proofs  of  the  evils  with  which  paper 
money  is  fraught,  whether  it  be  or  be  not  a  le- 
gal tender,  raper  money  was  also  issued  in 
other  colonies,  both  in  the  north  and  south,  and 
whether  made  a  legal  tender  or  not,  was  pro- 
ductive of  evils  in  proportion  to  the  quantity 
emitted. 

Opinion  of  Mr,  Webster. 

And  that  great  statesman,  who  was  called  by 
his  contemporaries  the  Expounder  of  the  Con- 
stitution, who  himself  belonged  to  the  side  of 
those  who  claimed  the  most  sovereign  powers  of 
this  government,  declared:  "Most  unquestion- 
ably, there  is  and  there  can  be  no  legal  tender  in 
this  country,  under  the  authority  of  this  govern- 
ment or  any  other,  but  gold  and  silver.  This  is 
a  constitutional  principle,  perfectly  plain  and 
of  the  very  highest  importance.  The  states  are 
expressly  prombited  from  making  anything  but 
gold  and  silver  a  tender. in  payment  of  debts; 
and  although  there  is  no  express  prohibition,  as 
applied  to  Congress,  yet,  as  Congress  has  no 
power  granted  to  it  but  to  coin  money  and  to 
regulate  the  value  of  foreign  coins,  it  clearly 
has  no  power  to  substitute  paper  or  anything 
else  for  coin,  as  a  tender  in  payment  of  debts 
and  to  disdiarge  contracts.  The  constitutional 
tender  is  a  thing  to  be  preserved,  and  it  ought 
to  be  preserved  sacredly  and  under  all  circum- 
stances." 

And  he  again  says:  "I  am  of  the  opinion, 
then,  that  gold  and  silver,  at  rates  fixed  by  Con- 
gress, constitute  the  legal  standard  of  value  in 
this  country;  and  that  neither  Congress  nor 
any  state  has  authority  to  establish  any  other 
standard,  or  to  displace  this.  Webster's  Works, 
Ith  vol.  pp.  271,  280. 

Other  Opinions. 

And  it  is  significant  to  notice,  that  in  two  of 
ihe  most  important  speeches  made  in  our  late 
political  canvass  upon  the  side  of  a  party  in 
power,  both  speakers  indicated  their  belief  in 
the  unconstitutionality  of  this  provision,  and 
its  danger  to  the  just  payment  of  the  public 
debt. 

One  of  the  speakers,  that  distinguished  schol- 
ar, our  late  minister  at  Vienna,  said: 

"I  leave  to  the  Supreme  Court  the  responsi- 
bility of  deciding  wnether  Congress  has  the 
right  to  make  an^hing  but  gold  and  silver  a  le- 
gal tender  for  any  debts.  I  am  not  a  constitu- 
tional lawyer  or  judge ;  but  this  I  do  know,  that 
the  only  justification  of  that  proceeding  in  the 
form  of  conscience  was  necessity.  It  is  one 
thing  to  palter  with  a  right  because  of  neces- 
sity; quite  another  thing  for  convenience.  Ne- 
cessity is  a  fury  who  Imows  no  law." 

The  other,  an  eminent  judge  second  in  weight 
to  no  judge  of  his  party  m  New  York,  Mr.  tms- 
tice  Davis,  said: 

"All  through  the  war  it  was  a  part  of  the 
Democratic  creed,  that  the  legal  tender  aet 
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affecting  the  present  greenbacks,  was  unconsti- 
tutional and  void.  So  all  their  judges  held.  So 
held  Chief  Justice  Denio.  So  Justice  Woodward 
of  Pennsylvania.  So  held  the  court  of  appeals 
of  Kentucky.  Our  courts  sustained  the  act 
upon  the  imperious  necessities  of  war.  But  not 
yet  has  it  been  upheld  by  the  Supreme  Court  oi 
the  United  Stat^;  and  now,  when  there  is  no 
necessity  except  to  anticipate  debts  not  due 
in  fifteen  years,  and  thus  defraud  its  creditors, 
it  is  proposed  that  the  government  shall  issue 
millions  of  greenbacks  and  declare  them  legal 
tender.  There  is  not  a  court  in  America  that 
would  not  hold  such  a  law  void. 

To  recapitulate:  The  Articles  of  Confedera- 
tion gave  the  same  power  to  the  Confederation 
that  the  Constitution  g^ves  to  Congress, — "to 
coin  money  and  r^^late  the  value  thereof." 
Nevertheless;  the  Confederation  never  assiuned 
to  make  Treasury  notes  a  legi^  tender,  but  ap- 
plied to  the  states  to  do  it. 

The  states  did  make  these  notes  a  legal  tender, 
and  with  results  which  disgusted  the  people. 

Accordingly,  when  the  Convention  met,  that 
framed  the  existing  Constitution,  they  struck 
out  of  the  draft  the  power  to  emit  bills  on  the 
credit  of  the  United  States,  in  order,  as  Mr. 
Madison  says,  that  it  might  not  be  a  pretext  for 
declaring  such  bills  a  tender. 

For  several  years,  in  the  direst  needs  of  the 
country.  Congress  not  only  never  asserted  any 
right  to  make  Treasury  notes  a  legal  tender, 
but,  by  the  nature  of  its  legislation,  has  indi- 
cated that  it  had  no  power  to  even  materiallv 
debase  the  coin  of  the  Republic,  or  stamp  it  with 
false  and  arbitrary  values. 

Durinff  these  years  this  court  has  spoken  of 
the  legal  tender  as  pernicious,  and  nas  pre- 
nounced  the  money  power  a  trust  delegated  to 
Coi^ess  to  maintain  a  pure  metallic  standard. 

Not  only  Mr.  Madison  thought  Congress  had 
no  power  to  make  paper  a  tender,  but  Mr.  Wdb- 
ster  thought  so,  and  the  power  has  been  fre- 
quently denied  in  Congress,  and  prior  to  the  law^ 
in  questicm,  never  contended  for. 

No  framer  of  the  Constitution,  no  judge,  no 
commentator,  is  found  prior  to  this  law,  who 
claimed  any  such  power  for  Congress. 

Seventh  Position,  The  assumption  of  this 
power  cannot  now  be  justified  here,  on  the 
ground  of  supreme  necessity. 

It  has  been  insisted,  in  justification  of  this 
law,  that  it  was  a  supreme  necessity,  and  one  to 
be  upheld  for  the  safety  of  the  Republic,  wheth- 
er authorized  b^  the  Constitution  or  not. . 

I  for  one  believe  in  the  doctrine  of  the  higher 
law.  I  believe  that  the  Constitution  was  made 
for  man,  and  not  man  for  the  Cpnstituticm.  I 
can  conceive  that  there  may  be  exigencies  when 
the  object  for  which  the  Constitution  was  made 
could  not  be  secured  by  the  Constitution,  but 
only  dehors  the  Constitution;  not  by  constitu- 
tional means,  but  only  by  extra-constituticmal 
means.  When  such  a  crisis  should  arrive,  I  can 
well  understand  how  anyone  connected  with 
the  executive  branch  of  the  government,  might 
not  hesitate  as  to  the  course  duty  urged  him  to 
pursue.  The  end  is  better  than  the  means. 
Extra-constitutional  Action, 

But  action  dehors  the  Constitution,  an  actloQ 
extra-constitutional,  is  not  and  cannot  be  con- 
stitutional action.  It  is  action  to  be  justified^ 
if  at  all,  not  because  of  the  Constituticm,  hrxi 
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because  of  a  necessity  higher  than  the  Consti- 
tution ;  not  by  that  supreme  law,  but  by  the  yet 
higher  law  of  the  aolta  popuH,  which  the  Consti- 
tution itself  was  intended  to  preserve.  It  is 
action  to  be  justified  to  the  people  for  whose 
benefit  it  was  taken,  and  by  the  people  whom  it 
served.  It  rightly  depends  for  its  justification 
upon  the  exigency  which  required  it. 

So  treated,  such  extra-constitutional  action 
can  never  be  dangerous.  Each  instance  must 
stand  by  itsdf ,  resting  upon  the  nature  of  the 
exigency  which  called  it  forth,  and  no  instance 
be  a  precedent  for  another;  and  no  such  action 
can  be  protected  by  the  Constitution  which  it 
has  overstepped  and  violated. 

Duty  of  ihiB  Department, 

Whatever  other  branches  of  the  government 
may  do  in  such  an  exigency,  this  department 
can  consider  only  the  law.  For  the  judge  who 
undertakes  to  pass  upon  such  questions  at  all, 
there  ia  but  one  path ;  and  that  is  the  path  of 
duty. 

But  that  this  provision  was  supreme  necessity 
to  be  adopted  for  the  preservation  of  the  Union, 
iHiether  authorized  by  the  Constitution  or  not, 
was  a  consideration  to  be  addressed  to  Congress, 
was  the  consideration  perhaps  which  controlled 
Congress,  but  is  not  a  consideration  to  be  ad- 
dressed to  your  Bonon, 

Neoeseity  hoe  Oeaeed. 

But  if  the  validity  of  this  provision  of  the 
law  is  to  be  justified  by  the  necessity  for  its 
adopti<ni,  tiiat  necessity  has  long  since  passed 
by.  No  insurgent  fiag  now  fioats  within  sight 
from  the  steps  of  the  building.  No  hostile  ar- 
mies maneuver  along  yonder  river.  The  report 
irf  rifle  cannon  no  more  breaks  upon  the  delibera- 
tions of  the  congressional  bodies.  All  this  has 
happily  passed  away,  not  from  this  neighbor- 
hood alone,  but  passed  from  this  whole  land; 
and  everywhere  we  have  submission  and  peace. 

Now,  if  this  law  is  to  be  justified  by  the  ex- 
traordinary necessities  at  the  time  of  its  pas- 
sage, how  can  it  be  justified  after  these  neces- 
dtiee  have  ceased?  If  the  safety  of  the  nation 
alone  justified  measures  so  extra-constitutional 
in  the  time  of  its  peril,  how  are  they  to  be  sup- 
ported, now  that  the  peril  is  passed?  If  the 
necessity  has  ceased,  wnich  could  alone  legalize 
them,  has  not  their  validity  then  ceased  also? 

But,  in  considering  the  legality  of  a  measure 
to  be  justified  by  the  necessity  of  securing  the 
purposes  for  which  the  Constitution  was  formed, 
we  must  remeiifber  what  those  purposes  were. 

Now,  for  what  purpose  was  the  Constitution 
formed?  "For  a  more  perfect  Union."  Yes, 
but  that  was  not  all ;  it  was  ordained,  also,  to 
"establish  justice." 

How,  then,  can  an  act  which  establishes  in- 
justice, even  if  it  aided  in  preserving  the  Union, 
be  deemed  a  necessity  for  the  preservation  of 
the  Constitution? 

Eighth  Poeition,  This  law  impairs  the  obli- 
gation of  contracts. 

Aeeumptian  that  Righte  Are  not  Impaired, 

It  has  been  contended  that  this  law  does  not 
impair  the  obligation  of  contracts:  since  the 
eontract  is  simply  to  pay  "dollars"  and  must, 
therefore,  be  satisfied  by  anything  that  is  a  law- 
ful dollar.  But  that  begs  the  very  (|uestion  at 
iame,  which  is,  whether  this  promise  to  pay 
must  be  received  by  pre-existing  private  cred- 


thing  promised.  Giving  to  the  promise  the 
name  of  the  thing  promised  cannot  make  it  the 
thinff  promised. 

I  know  that  it  has  been  thought  that  this 
provision  of  the  law  does  not  really  take  any- 
thing from  the  creditor,  and  does  not,  therefore, 
impair  the  obligation  of  contracts.  Indeed,  the 
court  of  appeals  in  New  York  seems  to  have 
put  its  decision  largeljr  on  that  ground.  It  re- 
garded these  notes  as*  if  their  purchasing  power 
was  as  grtot  as  if  they  were  shortly  to  be  re- 
deemed, as  if  they  possessed  the  same  value  as 
the  coin  th^  represented,  except  for  exchanffes 
and  speculation  amone  brokers.  An  exception 
arising,  as  that  oouix  thought,  from  wicked 
speculations  -aimed  at  depreciation  of  the  gov- 
ernment credit,  is  not  to  oe  rec^^zed  or  com- 
mended. I  do  not  exaggerate.  Pray  let  me  re- 
fer your  Honors  to  the  opinions  at  pages  459, 
471,  482,  of  the  case  in  27  N.  Y. 

llie  results  of  the  last  six  years  have,  doubt- 
less, brouffht  these  learned  justices  to  other 
views  of  the  facts;  and  I  submit  that  the  mis- 
apprehension in  this  respect,  under  which  they 
seem  to  have  determined  that  clause,  detracts 
largely  from  its  weight  as  authority. 
Aaeumption  that  Congreee  may  Impair  the  Oh- 
ligation  of  Contracts, 

But,  we  are  told.  Congress  may  constitution- 
ally impair  the  obligation  of  contracts.  'Doubt- 
less it  may,  where  the  C<»i8titution  directly  del- 
egates the  power,  as  in  the  case  of  bankrupt 
laws;  but  in  what  other  case?  Why,  it  has  been 
asserted  in  one  case  to  my  surprise,  that  it 
could  take  bade  its  own  grants  and  was  not 
bound  to  observe  its  own  contracts.  I  do  not 
believe  that  to  be  the  law.  Can  it  be,  that  un- 
der a  Constitution  framed  to  establish  justice, 
the  government  created  should  not  be  bound  by 
its  contracts?  But  the  question  here  is  not 
whether  it  has  the  power  to  violate  its  own 
contracts,  but  whether  it  has  the  right  to  inter- 
fere and  destroy  the  obligations  of  contracts 
existing  between  private  citizens  of  one  of  the 
states,  in  defiance  of  the  laws  of  that  state, 
subverting  the  law  of  the  state  and  the  effect  of 
a  contract,  according  to  those  laws.  Is  there 
any  authority  to  be  found  for  that?  No.  Nor, 
as  it  seems  to  me,  is  any  ground  advanced  for  it, 
except  this  claim,  that  Congress,  in  order  to  ex- 
ecute the  enumerated  powers,  can  use  any  meas- 
ure not  prohibited,  which  it  may  select  as  a 
means.  Congress  has,  indeed,  a  choice  of  means. 
It  may  select  from  any  means  "appropriate, 
plainly  adapted  to  the  aid,  and  not  prohibited  ;'^ 
but  Congress  does  not  make  the  power  that  it 
may  see  fit  to  select  "appropriate  means'' 
merely  by  selecting  it. 

To  hold  this,  would  be  to  construe  this  Con- 
gress into  a  government  of  absolute,  despotic, 
unlimited  authority,  except  only  as  to  the  pow- 
ers which  are  expressly  forbiddoi. 

"No  one  ought  to  complain  of  the  weak- 
ness of  the  government  whose  powers  can  be 
reasoned  up  Tike  this,"  as  was  said  in  Wilkin- 
son v.  Leland,  2  Pet.  647.  "Though  there* 
may  be  no  prohibition  in  the  Constitution,  the 
legislature  is  restrained  from  committing  flag- 
rant acts,  from  acts  subverting  the  great  prin- 
ciples of  Republican  liberty,  and  of  the  social 
eontract,  such  as  giving  the  property  of  A  to  B." 

"That  government  can   scarcely  be  deemed 
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Bolely  dependent  upon  the  will  of  the  legisla- 
tive body  without  any  restraints.  The  funda- 
mental maxima  of  a  free  government  seem  to 
require  tliat  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred ;  at  least, 
no  court  of  justice  in  this  country  would  be 
warranted  in  assuming  that  the  power  to  vio- 
late and  disregard  them,  a  power  so  repugnant 
to  the  common  principles  of  justice  and  civil 
liberty,  lurked  under  any  general  grant  of  leg- 
islative authority,  or  ought  to  be  implied  from 
any  general  expressions  of  the  people.  The 
people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well  being, 
without  very  strong  and  direct  expressions  of 
such  an  intention." 

2  Pet.  657. 

Rule  Most  Liberal  to  Federal  Pov>er, 

But  if  your  honors  please,  no  such  rule  has 
been  established.  On  the  contrary,  the  rule 
most  liberal  to  Federal  power  and  authority  of 
Congress  yet  asserted  is,  that,  the  implied  pow- 
er must  be,  not  only  "appropriate  and  plainly 
adapted  to  the  end"  but  also,  "within  the  scope 
of  the  Constitution,  not  prohibited,  and  consist- 
ent with  its  letter  and  spirit." 

Vinih  Position,  This  legal  tender  power  was 
not  proper,  nor  consistent  with  the  letter  or 
spirit  of  the  Constitution;  and  was  prohibited. 
It  was  the  fear  of  "misconstruction  of  the  Con- 
stitution and  abuse  of  its  powers'*  by  this  doc- 
trine, that  Congress  was  the  sole  judge  of  what 
powers  were  necessary  and  proper  to  be  exer- 
cised, to  carry  into  effect  the  delegated  powers, 
that  induced  the  people  to  add  to  the  Constitu- 
tion their  Amendments. 

Amendments  to  the  Constitution. 

What  do  these  Amendments  provide?  Not 
particularly  that  Congress  shall  not  impair  the 
nhli«iptiona  of  contract.  Not  particularly  that 
it  shall  not  intervene  to  declare  what  shall  be  a 
le^al  lender  in  discharge  of  pre-existing  debts 
between  citizens  of  any  state.  But  they  do  pro- 
vide that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  nor  any 
person  be  deprived  of  property  without  due 
process  of  law. 

But  this  legal  tender  clause  takes  my  client's 
property  to  the  extent  of  one  third  of  his  right 
of  action.  Takes  it,  to  be  sure,  not  directly  to 
the  public  use;  but,  as  the  other  side  claims, 
takes  it  because  of  the  public  necessities,  and 
gives  it  to  the  debtor.  Equally  takes  it  from 
my  client,  and  takes  it  from  him  without  any 
compensation.  So,  too,  this  legal  tender  clause 
deprives  my  client  of  his  property  to  the  ex- 
tent of  one  third  his  debt — of  his  chose  in  ac- 
tion without  due,  or  any,  process  of  law.  By 
what  authority  is  this  done?  Not  by  the  ex- 
press authority  of  the  Constitution ;  for  that  is 
not  pretended.  Not,  surely,  by  its  implied  au- 
thority; for  authority  to  be  implied  must  be 
"not  prohibited,  within  the  scope  of  the  Con- 
stitution; consistent  with  its  letter  and  spirit;" 
But  this  act  which  thus  strips  my  client  of  his 
property  without  process  of  law,  is  absolutely 
prohibited.  It  establishes  injustice,  and  can- 
not, therefore,  be  consistent  with  the  letter  of 
the  Constitution;  establishes  injustice,  and, 
therefore,  is  fatally  opposed  to  its  whole  scope 
and  purpose  and  cannot,> therefore,  possibly  be 
implied. 

Tenih  Poailion,  No  dangler  to  the  commu- 
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nity  would  follow  from  holding  this  provision 
of  the  law  unconstitutional,  but  the  contrary. 

We  were  warned  by  one  of  the  judges  below 
(2  Duv.  74)  that  to  hold  these  notes  not  a  legal 
tender,  would  be  to  produce  another  commer- 
cial and  financial  revolution,  wreck  private 
fortunes,  disturb  private  rights  and  wantonly 
tamper  with  the  great  interests  of  society,  and 
that,  be/ore  courts  should  be  expected  to  pro- 
nounce judgments  producing  such  mcHnentous 
and  sad  results,  a  stern,  imrel^nting  necessity 
to  preserve  the  Constitution  should  be  clearly 
demonstrated. 

To  these  admonitions  I  might  answer,  in  the 
noble  words  of  this  court  uttered  long  ago: 
"That  if  the  exercise  of  the  jurisdiction  im- 
posed on  the  court  by  the  Constitution  of  the 
United  States  be  calculated  to  bring  on  the 
dangers  indicated,  these  are  considerations 
which  address  themselves  to  those  departments 
which  may  with  perfect  propriety  be  influenced 
by  them.  This  department  can  listen  only  to 
the  mandates  of  the  law." 

Craig  v.  Missouri ^  4  Pet.  410,  Marshall,  J. 

But  I  take  leave,  also,  to  answer  by  a  most 
emphatic  and  confident  denial  of  the  assertion. 

Pray  let  us  consider  for  a  moment  what 
would  be  the  effect  of  a  declaration  by  your 
Honors,  that  the  legal  tender  provision  of  this 
law,  as  applied  to  pre-existing  debts,  was  in- 
valid. 

Effeoty  if  this  Provision  he  Held  Inv€Uid. 

As  to  outstanding  debts  contracted  before  its 
passage,  the  debtor  would  have  to  pay  full  con- 
sideration received,  instead  of  getting  off  by 
paying  three  fourths  or  more  (should  gold  con- 
tinue to  decline )  of  the  consideration.  But  it  is 
now  six  years  since  this  law  was  passed:  six 
years  which  debtors  would  have  had  to  prepare 
for  this  result;  and  very  few  debts  contracted 
prior  to  1862  are  now  left  unpaid,  except  only 
those  long  loans  of  the  great  corporations, 
which,  maturing  at  remote  periods,  are  in  effect 
always  renewed;  and  which,  as  a  whole,  only 
come  due  at  periods  so  remote  that  we  all  look, 
bv  those  times,  for  a  practical  equalization  of 
the  two  currencies.  Whatever  your  Honors* 
decision  may  be,  who  is  there  to  be  evilly  af- 
fected by  the  decision  I  contend  for?  Not  the 
great  mass  of  debtors  throughout  the  country, 
the  banks,  the  merchants,  the  traders,  the  lend- 
ers and  borrowers  who  have  dealt  on  the  theory 
that  these  notes  were  legal  tender. 

I  know  that  a  general  opiniofi  prevails,  that 
if  the  legal  tender  provision  of  this  law  be  here 
declared  unconstitutional,  every  man  who  has 
borrowed  Treasury  notes  must  pay  in  coin,  re- 
turning in  value  four,  where  he  got  three  or 
less;  and,  if  this  were  so,  such  a  result  might 
be  disastrous  to  debtors,  especially  if '  the  de- 
cision were  to  come  suddenly.  But  this  cannot 
be  so ;  and  I  should  hope,  if  your  Honors  should 
arrive  at  our  conclusion  as  to  the  invalidity  of 
this  law,  you  would,  in  view  of  the  public  im- 
portance of  correcting  that  error,  express  your 
views  in  respect  of  it. 

The  Debtor  is  Not  without  Remedy. 

From  the  time  these  Treasury-note  dollars 
were  found  to  be  not  a  legal  tender  in  the  dis- 
tricts where  they  have  been  considered  such  for 
the  past  six  years,  what  would  follow?  A  man 
has  borrowed  $10,000  in  Treasury  notes;  he 
has  given  his  obligation  for  it,  expressed  gen- 
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erally  in  "doHars."  The  day  of  payment  comes, 
and  he  tenders  ten  thousand  Treasury-note 
dollars.  The  payment  is  a  good  payment;  it 
is  all  the  consideration  that  was  received;  it 
wa«  all  the  "dollars"  that  was  intended  in  the 
wntract;  it  was  all  that  was  really  purposed  to 
be  paid.  The  creditor,  however,  we  will  sup- 
pose, declines  the  tender  and  proceeds  upon  the 
contract;  the  debtor  has  promised,  to  be  sure, 
to  pay  "dollars**  which,  in  the  contingency  I 
am  supposing,  will  then  be  taken  to  mean 
coined  dollars.  But,  upon  the  trial  of  that 
action,  the  debtor  can  prove  that  the  dollar  of 
the  contract  meant,  'not  the  coin  dollar  of 
lar^r  value;  but  the  Treasury  note,  so  called 
dollar,  of  one  fourth  less  value;  and  the  creditor 
will  have  judgment  according  to  that  value. 

8  Pet.  198;  3  Conn.  273;  10  S.  &  R.  93;  12 
m.  18o,  9,  190,  and  cases  cited;  14  111.  105;  4 
Ark.  175;  16  Iowa,  243;  1  Tex.  373;  7  Humph. 
33. 

This  obvious  and  simple  justice  might  not 
follow  upon  the  simple  repeal  of  the  law,  since, 
assuminjr  the  law  to  be  constitutional,  that  re- 
peal would  operate  as  an  absolute  appreciation 
of  the  existing  dollar,  one  fourth  in  amount. 

To  this  obvious  and  simple  justice,  however, 
it  may  be  objected  that,  a  dollar  being  defined 
by  law,  evidence  that  the  contract  meant  some- 
thing else  than  the  coin  dollar,  could  not  be  re- 
reived.    But  it  should  be  remembered  that  this 
mle  is  a  technical  rule  of   evidence,    made  to 
prevent  a  party  varying  the  higher  evidence  of 
a  writing,  by  the  lower  evidence  of  parol  testi- 
mony, as  to  some  secret  fact  or  meaning,  and 
baa  no  application,  in  principle  or  reason,  to 
the  general,  notorious,  public  designation  of  a 
thing  by  an  improper  name.     And  that  in  such 
case,  not  only  snould  evidence  of  the  special  use 
and  meaning  of  the  word  be    admitted,    but, 
when  that  use  is  sufficiently  defined  and  public, 
it  should  in  such  localities  be  presumed. 
23  Wend.  76,  and  cases  cited. 
But  were  this  otherwise,  the    debtor    would 
not  be  remediless.    He  could  always  have  his  con- 
tract reformed  in  equity,  and  made  to  express, 
in  the  case  I  assume,  its  true  meaning  of  ten 
thousand  Treasury-note  dollars;  just  as  a  man 
in  Xew  York,  who  contracted  to    receive    two 
thousand  tons  of  coal — ^meaning  gross  tons  of 
2.240  pounds,  whereas  the  statutes  of  that  state 
had  fixed  the  ton  at  2,000  pounds — ^had  leave  to 
reform  his  contract,  so  that  it  expressed  gross 
tons. 
9  Paige,  195;  8  Wheat.  215. 
But  now,  in  New  York  and  most  of  the  north- 
em  and  western  states,  no  such  bill  would  be 
necessary.     Tlie  application  to  reform  n)ight  be 
made  part  of  tlie  defense,  and  the  whole  merits 
would  be  disposed  of  in  one  trial. 

These  causes  established  that,  in  case  your 
Honors  should  hold  the  legal  tender  provision 
of  the  Treasury  notes  to  be  unwarranted  by  the 
Constitution,  debtors  would  not  be  at  the  mercy 
of  creditors,  or  compelled  to  repay  in  coin  more 
than  the  equivalent  in  value  of  the  Treasury- 
note  dollars  they  received. 

Return  to  Specie  Payment. 

It  would,  then,  naturally  follow  from  such  a 
dedsion  here,  that  we  should  have  a  gradual 
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that  coin  dollars  would  become  our  standard  of 
value,  as  now  in  California:  rating  our  Treas- 
ury notes  truly,  according  to  their  real  de- 
preciation. This,  though  a  mere  matter  of  ex- 
pression and  account,  would  have,  it  seems  to 
me,  the  effect  of  introducing  juster  views  of 
real  value,  more  caution,  more  economy  and  less 
willingness  for  speculation  and  extravagance. 
Advantage  to  the  Public  Credit. 

And,  if  your  Honors  please,  whatever 
dangers  there  may  be  to  the  public  debt  of  this 
great  country,  will  come,  not  from  the  unwill- 
ingness of  the  people  to  pay;  not  from  their 
want  of  ability  to  pay;  but  will  come,  if  it 
shall  come  at  all,  from  the  recklessness  of  a 
people  carrying  out  their  schemes  upon  the 
waves  of  an  inflated  currency,  and  from  the  de- 
moralization which  such  speculation  produces. 

If  your  Honors  lived  in  that  great  city  in 
which  I  have  my  office :  if  your  Honors  realized, 
as  I  realize,  how  this  flood  of  paper  money,  con- 
tinued since  the  war  without  restriction  or  re- 
demption— itself  an  uncertain  and  a  fluctuating 
unit-— has  afl'ected  with  those  qualities  all  cal- 
culations based  upon  it,  in  arithmetical  propor- 
tion to  their  magnitude;  how  the  facilities  for 
getting  wealth,  the  uncertainty  attending  it, 
and  the  fluctuation  in  prices,  to  which  the  war 
has  accustomed  men,  have  induced  the  frightful 
heights  to  which  extravagance  and  speculation 
have  mounted;  and,  above  all,  the  mania  to 
make  haste  to  be  rich,  which  prevails;  your 
Honors  might  well  pray  for  some  check  on  the 
reckless  propensities  of  this  people. 

Demoralization  from  Legal  Tender  Notes. 

I  tell  your  Honors  that  a  whole  community 
is  being  demoralized.  Men  will  do  what  they 
would  have  shrunk  from  years  ago.  When  the 
wicked  prosper,  other  men  make  haste  to  do 
likewise  ;•  and  now,  not  from  the  cities  only,  but 
from  every  part,  men  seek  the  gteat  marts,  to 
try  their  fortune  in  the  ventures  of  the  hour, 
hoping  to  gather  where  they  have  not  toiled. 
Gambling  in  stocks  with  the  dangerous  com- 
binations it  invites  and  the  Corruption  it  en- 
courages, has  become  general;  so  that  it  is 
deemed  venial  to  artificially  inflate  or  depress 
prices,  to  create  fictitious  values  by  forced 
scarceness,  or  undue  depression  by  combined 
attacks.  Nay,  public  journals  and  men  of  in- 
fiuence,  and  even  actions  at  law,  are  made  part 
of  the  niachinery  to  these  ends. 

Checks  to  these  Evils. 

To  check  this  evil,  no  influence  can  be  more 
salutary,  no  restraint  more  gentle  or  more  use- 
ful, than  for  the  community  to  feel  that  it  must 
return  to  dealing,  to  receiving,  to  borrowing, 
and  to  paying  in  real  dollars;  dollars  that  are 
what  they  purport  to  be. 

Importance   of   Enforcing   Limitations   of   the 

Constitution. 
Nor  is  this  all.  For  greater  even  than  this 
public  benefit,  or  than  any  question  of  com- 
mercial prosperity,  well  being  or  policy  in- 
volved in  this  matter,  your  Honors  have  now  to 
determine  the  constitutional  limits  to  the 
powers  of  Congress.  Let  your  Honors,  by 
your  judgment  here,  decide  that  Congress,  in 
the  exercise  of  its  great  powers  to  borrow 
money,    regulate    commerce,    maintain    armies 


( 


return  to  specie  standards  and  payments.     The    and  navies  and  the  like,  can  adopt  any  measures 
first  effect,  indeed,  of  such  a  decision  would  be,    it  may  think  fit  in  order  to  carry   out   those 
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powers ;  and,  as  it  seems  to  me,  the  last  bar- 
rier to  consolidated  government  will  be  broken 
down,  and  this  nation  will  be  delivered  over, 
bound,  to  an  absolute  Congress;  and  instead  of 
the  limited  and  localized  system  of  government 
established  by  our  fathers,  we  shall  have  passed 
irretrievably  into  a  consolidated,  absolute, 
centralized  government. 

Let  your  Honors  hold,  as  your  predecessor 
has  held,  that  Congress  hAS  no  choice  of  means 
but  means  plainly  adapted  to  the  end;  means 
"within  the  scope  of  the  Constitution,"  not  pro- 
hibited, but  consistent  with  its  letter  and 
spirit,  as  to  all  which  you  are  to  be  the  judges ; 
and  that,  therefore,  this  power  of  declaring 
Treasury  notes  a  legal  tender  for  pre-existing 
debts  is  not  granted  to  Congress;  and  then  this 
wave  of  centralization  will  be  rolled  bade;  and 
to  a  sound  and  permanent,  because  moderate 
and  legitimate,  prosperity,  you  will  have  added 
the  rescue  of  .that  system  of  localized  and 
limited  government,  in  which  alone  true  liberty 
can  be  found. 

Mr.  A.  Akemuui,  Atty,  Oen.,  in  support  of 
constitutionality  of  the  act. 

(a)  The  court  has  now  held,  with  substantial 
unanimity,  that  the  Statutes  of  1862  and  1863, 
which  make  United  States  notes  a  legal  tender 
in  payment  of  debts,  public  and  private,  apply 
to  debts  contracted  before,  as  well  as  to  deots 
contracted  after,  their  enactment.  The  ma- 
jority of  the  court,  in  Hepburn  v.  Oristcold,  has 
held,  that  in  their  applicaticm  to  debts  contract- 
ed before  the  enactment,  they  were  unconsti- 
tutional and  void.  The  decision  is  put,  in  the 
first  ]>]ace,  upon  the  ground  that  there  is  in  the 
Constitution  no  express  grant  of  legislative 
power  to  make  any  description  of  paper  cur- 
rency a  legal  tender  in  payment  of  debts,  and 
that  while,  as  a  means  of  carrying  into  execu- 
tion powers  expressly  granted  by  the  Constitu- 
tion, Congress  has  the  right,  in  passing  a 
statute,  to  choose  any  means  appropriate  and 
plainly  adapted  to  the  end  proposed,  not  in- 
consistent with  the  spirit  of  the  Constitution, 
nor  prohibited  by  its  terms,  that  the  making  of 
notes  or  bills  of  credit  a  legal  tender  in  pay- 
ment of  pre-existing  debts,  is  not  a  means 
appropriate,  plainly  adapted  or  really  calculat- 
ed to  carry  into  effect  any  express  power  vested 
in  Congress,  and  is  inconsistent  with  the  spirit 
of  the  Constitution,  because  it  conflicts  with  the 
establishment  of  justice;  first,  by  impairing  the 
obligation  of  contracts;  second,  by  taking 
private  property  for  public  use  without  com- 
pensation ;  and  thirdly  by  depriving  persons  of 
property  without  due  process  of  law. 

Against  this  decision  we  ask  respectfully  to 
submit  that  where  the  object  contemplated  by 
Congress  is  a  lawful  one,  and  its  manifest  in- 
tention is  to  select  means  adapted,  in  their 
judgment,  to  exercise  a  power  conferred  by  the 
Constitution,  the  means  which  it  selects  are 
constitutional-,  whatever  may  be  the  opinion  of 
the  court  of  its  practical  wisdom,  because  the 
decision,  whether  practically  conducive  to  the 
end  proposed,  is  a  political  and  administrative 
.question,  and  not  a  judicial  one;  the  province 
of  the  court  being  to  determine  if  the  means 
adopted,  if  not  prohibited  by  the  Constitution, 
are  really  adopted  with  the  object  and  design 
of  executing  a  constitutional  power,  and  not  to 
ascertain  whether,  as  a  practical  measure,  it 


was,  in  the  opinion  of  the  judges,   likely   to 
prove,  or  has  in  fact  proved,  useful  and  success- 
George  V.  School  Dist,  in  Mendon,  6  Met.  510. 
{h)  The  opinion  of  the  majority  of  the  court, 
that  making  Treasury  notes  a  legal  tender  for 
pre-existing  debts  was  not  a  means  appropriate 
and  plainly  adapted   to   execute   the   express 
powers  of  Congress,  was  an  erroneous  opini<m. 
(o)  The  decision  in  Hephum  v.  Oriawold,  8 
Wall.  603,  19  L.  ed.  513,  abandons  and  sub- 
stantially invalidates  the  grounds  of  the  deci- 
sion in  Bronaon  v.  Rodes,  7  Wall.  229,  19  L.  ed. 
141,  and  in  Butler  v.  HorwiU,  7  Wall.  258,  19 
L.  ed.  149. 

Those  cases  were  put  upon  the  ground  that 
the  parties  had  elected  between  two  currencies, 
when,  in  fact,  such  an  election  was  impossible, 
there  being  but  one  currency  in  existence  at  the 
time  the  contracts  were  made,  and  it  being  held 
in  Hephum  v.  Oriawold,  aupra,  that  no  other 
currency  could  be  constitutionally  made  appli- 
cable to  satisfy  them.  The  intimation  in  But- 
ler V.  Horwitz,  aupra,  that  "the  absence  of  any 
express  stipulation  as  to  de^ription  in  con- 
tracts' for  payment  in  money  generally,  war- 
rants the  opposite  inference  of  an  understand- 
ing between  parties  that  such  contracts  may  be 
satisfied,  before  or  after  judgment,  by  the 
tender  of  any  lawful  money,"  is  thus  plainly 
controverted  by  Hephum  v.  0ri9ux>ld,  in  its 
application  to  contracts  made  before  the  Legal 
Tender  Act  was  passed,  which  was  the  only 
contract  under  consideration  in  Butler  v.  Hor- 
uritz, 

{d)  One  view  of  the  Legal  Tender  Act,  which 
it  may  be  well  to  press  upon  the  attention  ol 
the  court,  is  this: 

Congress,  having  the  undoubted  power  to  de- 
clare and  carry  on  war;  to  provide  for  raising, 
equipping  and  supporting  armies  and  navies;  to 
borrow  money  to  provide  for  the  pa3rment  of  the 
debts  of  the  United  States ;  and  as  has  been  re- 
cently decided  by  this  court,  in  furtherance  of 
these  objects,  to  issue  bills  of  credit  in  time  of 
war,  being  called  upon  to  furnish  means  for  a 
national  expenditure  unexampled  and  enormous, 
with  a  power  of  taxation  unlimited  in  its  ex- 
tent, was  obliged  to  subject  to  its  use,  in  some 
form,  sums  of  money  greatly  exceeding  the  gold 
and  silver  coin  of  the  United  States.  Is  it  to 
be  held  that  it  was  not  within  their  constitu- 
tional power  to  declare  that  the  national  bills 
of  creoit  were  of  the  same  value  with  the 
money  that  those  bills  pledged  the  faith  of  the 
government  to  pay?  And  is  it  competent  for 
any  court  to  determine  and  declare  that  they 
were  of  another  and  less  Value?  The  right  to 
interest  on  money  in  the  collection  of  a  d^t, 
is  a  subject  of  governmental  regulation.  It 
was  in  the  power  of  the  government  to  seize  the 
property  of  a  citizen,  and  to  allow  his  officers 
to  g^ve  him  for  it  a  certificate  of  indebtedness, 
if  the  government  needed  gold,  and  it  was  in 
the  possession  of  A,  it  could  take  it  from  him, 
as  they  could  take  his  personal  service,  against 
his  will,  or  could  batter  down  his  house,  if  it 
stood  in  the  way  of  military  operations.  If  A 
had  said,  ''I  owe  this  gold  to  B,  and  am  ou  my 
way  to  pay  him  my  debt,"  the  officers  of  the 
government  could  accompany  him  to  his  credit- 
or, and  when  the  payment  was  made,  seize  it 
from  him.      What    difference    does    it    make 

79  n.  8. 
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whether  that  was  the  form  in  which  it  was 
done,  or  whether  it  was  taken  from  A,  and 
there  was  furnished  him  a  certificate  that  the 
money  belonging  to  B^  and  intended  for  him, 
was  taken  by  the  goyemment,  which  would  be 
responsible  to  B  for  its  repayment?  Can 
any  citizen  rightfully  say  or  ask  this  court 
to  decide  that  the  promise  of  the  government 
does  not  import  and  possess  the  full  yalue  of 
that  which  it  promises,  in  any  case  in  which  he 
is  invoking  the  aid  of  the  govemi4ent  to  en- 
force his  rights? 

( e)  In-  the  Declaration  of  Independence  it  was 
soleinnly  announced  "that  these  imited  colonies 
are,  and  of  right  ought  to  be,  free  and  independ- 
ent states.  .  .  .  That  as  free  and  inde- 
pendent states,  they  have  full  power  to  levy  war, 
conclude  peace,  contract  aluances,  establish 
commerce,  and  to  do  all  other  acts  and  things 
which  independent  states  may  of  right  do." 

Chief  Justice  Marshall  said  you  should  never 
forget  that^  in  interpreting  the  Constitution  of 
the  United  States,  it  is  a  Constitution  which 
you  are  called  upon  to  construe;  and  the  power 
to  determine  what  shall  be  a  1^1  tender  being 
a  function  of  government  whicn  cannot,  there- 
fore, be  reserv^  to  the  people,  which  is  denied 
to  the  states,  and  nOwhere  expressly  prohilnted 
to  the  national  government,  if  it  be  true  that 
in  times  of  public  necessity  the  quality  of  legal 
tender  has  been  imparted  to  notes  issued  by 
governments  in  every  civilized  nation,  is  it  to  be 
held  that  the  power  to  impart  to  bills  of  credit 
the  quality  of  a  legal  tender  for  debts,  can  be 
denicMl  to  the  government  of  the  United  States 
by  ajudicial  decision. 

(The  Attorney  General  also  filed  in  this  case 
the  argument  of  Attorney  General  Evarts  in  the 
ease  of  Hepburn  v.  Gristcold,  supra;  reference 
is  here  made  to  that  case,  where  that  argument 
iB  reported  in  full.) 

Mr.   Jastioe  Stroiic  delivered  the  opinion 
of  the  court: 

The  controlling  questions  in  these  cases  are 
the  following:     Are    the    acts    of    Congress, 
known  aa  the  Legal  Tender  Acts,  constitutional 
when  applied  to  contracts  made  before  their 
passage?     And,  secondly,  are  they  valid  as  ap- 
plicable to  debts  contracted  since  their  enact- 
ment?     These  questions  have  been  elaborately 
ai^ed,  and  they  have  received  from  the  court 
that  consideration  which  their  great  importance 
demands.     It  would  be  difficult  to  overestimate 
the  conschquences  which  must  follow    our    de- 
cision.     They  will  affect  the  entire  business  of 
the  country,  and  take  hold  of  the  possible  con- 
tinued existence  of  the  government.     If  it  be 
hdd  by  this  court  that  Congress  has  no  constitu- 
tional power,  under  any  circumstances,  or  in  any 
emergency,   to  make  Treasury    notes    a    legal 
tender  for  the  payment  of  all  debts  (a  power 
confessedly      possessed    by    every    independent 
sovereignty  other  than  the  United  States),  the 
government   is   without  those    means    of    self- 
preservation   which,  all  must  admit,    may,    in 
certain    contingencies,     become    indispensable, 
even  if  they  were  not  when  the  acts  of  Congress 
now  called  in  question  were  enacted.  It  is  also 
clear  that  if  we  hold  the  acts  invalid   as  ap- 
plicable   to    debts    incurred,    or     transactions 
whidi  have  taken  place  since  their  enactment, 
our  decision  must  cause,  throughout  the  coun- 


distress,  and  the  rankest  injustice.  The  debts 
which  have  been  contracted  since  February  2S, 
1862,  constitute,  doubtless,  by  far  the  greatest 
portion  of  the  existing  indebtedness  of  the 
coimtry.  They  have  been  contracted  in  view 
of  the  acts  of  Congress  declaring  Treasury 
*notes  a  legal  tefider,  and  in  reliance  [*530 
upon  that  declaration.  Men  have  bought  and 
sold,  borrowed  and  lent,  and  assumed  every 
variety  of  obligations  contemplating  that  pay- 
ment might  be  made  with  such  not^.  Indeed, 
legal  tender  Treasunr  notes  have  become  the 
Universal  measure  of  values.  If  now,  by  our 
decision,  it  be  established  that  these  debts  and 
obligations  can  be  discharged  only  by  gold  coin ; 
if,  contrary  to  the  expectation  of  all  parties  to 
these  contracts,  legal  tender  notes  are  rendered 
unavailable,  the  government  has  become  an 
instrument  of  the  grossest  injustice;  all  debtors 
are  loaded  with  an  obligation  it  was  never  con- 
templated they  should  assume;  a  large  percent- 
age is  added  to  every  debt,  and  such  must  be- 
come the  demand  for  gold  to  satisfy  contracts, 
that  ruinous  sacrifices,  general  distress,  and 
bankruptcy  may  be  expected.  These,  conse- 
quences are  too  obvious  to  admit  of  question, 
and  there  is  no  well  founded  distinction  to  be 
made  between  the  constitutional  validity  of 
an  act  of  Congress  declaring  Treasury  notes  a 
legal  tender  for  the  payment  of  debts  contract- 
ed after  its  passage,  and  that  of  an  act  making 
them  a  legal  tender  ^or  the  discharge  of  imI 
debts,  as  well  those  incurred  before  as  those 
made  after  its  enactment.  There  may  be  a 
difference  in  the  effects  produced  by  the  acts, 
and  in  the  hardship  of  their  operation,  but  in 
both  cases  the  fundamental  question,  that 
which  tests  the  validity  of  the  legislation,  is, 
can  Congress  constitutionally  |pive  to  Treasury 
notes  the  character  and  qualities  of  money? 
Can  such  notes  be  constituted  a  legitimate 
circulating  medium,  having  a  defined  legal 
value?  If  they  can,  then  such  notes  must  be 
available  to  fulfil  all  contracts  (not  expressly 
excepted)  solvable  in  money,  without  reference 
to  the  time  when  the  contracts  were  made. 
Hence  it  is  not  strange  that  those  who  hold  the 
Legal  Tender  Acts  unconstitutional  when  ap- 
plied to  contracts  made  before  February  1862, 
find  themselves  compelled  also  to  hold  tnat  the 
acts  are  invalid  as  to  debts  created  after  that 
time,  and  to  hold  that  both  classes  of  debts 
alike  can  be  discharged  only  by  gold  and  silver 
coin. 

The  consequences  of  which  we  have  spoken, 
serious  as  *they  are,  must  be  accepted,  [*531 
if  there  is  a  clear  incompatibility  between  the 
Constitution  and  the  Legal  Tender  Acts.  But 
we  are  unwilling  to  precipitate  them  upon  the 
country  unless  such  an  incompatibility  plainly 
appears.  A  decent  respect  tor  a  co-ordinate 
branch  of  the  government  demands  that  the 
judiciary  should  presume,  until  the  contrary  is 
clearly  shown,  that  there  has  been  no  trans- 
gression of  power  by  Congress — all  the  mem- 
bers of  which  act  under  the  obligation  of  an 
oath  of  fidelity  to  the  Constitution.  Such  has 
always  been  the  rule.  In  Commonwealth  v. 
Smiih,  4  Binn.  123,  the  language  of  the  court 
was:  ''It  must  be  remembered  that,  for 
weighty  reasons,  it  has  been  assumed  as  a 
principle,  in  construing  constitutions,  by  the 
lupreme  Court  of  the  United  States,   by   this 


try,   great    buainess    derangement,    widespread    court,  and  by  every  other  court  of  reputation  in 
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the  United  States,  that  an  act  of  the  legislature 
is  not  to  be  declared  void  unless  the  violation 
oi  the  Constitution  is  so  manifest  as  to  leave  no 
room  for  reasonable  doubt;*'  and,  in  Fletcher  v. 
Peckj  6  Cranch.  87,  Chief  Justice  Marshall  said : 
"It  is  not  on  slight  implication  and  vague  con- 
jecture that  the  legislature  is*to  be  pronounced 
to  have  transcended  its  powers  and  its  acts  to 
be  considered  void.  The  opposition  between 
the  Constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility,  with  each 
other."  It  is  incumbent,  therefore,  upon  those 
who  affirm  the  unconstitutionality  of  an  act  of 
Congress  to  show  clearly  that  it  is  in  violation 
of  the  provisions  of  the  Constitution.  It  is  not 
sufficient  for  them  that  they  succeed  in  raising 
a  doubt. 

Nor  can  it  be  questioned  that,  when  investi- 
gating the  nature  and  extent  of  the  powers  con- 
ferred by  the  Constitution  upon  Congress,  it  is 
indispensable  to  keep  in  view  the  objects  for 
which  those  powers  were  grantcfd.  •  This  is  a 
universal  rule  of  construction  applied  alike  to 
statutes,  wills,  contracts  and  constitutions.  If 
the  general  purpose  of  the  instrument  is  ascer- 
tained, the  language  of  its  provisions  must  be 
construed  with  reference  to  that  purpose  and  so 
532*]  as  to  subserve  *it.  In  no  other  way 
can  the  intent  of  the  framers  of  the  instrument 
be  discovered.  And  there  are  more  urgent 
reasons  for  looking  to  the  ultimate  purpose  in 
examining  the  powers  conferred  by  a  constitu- 
tion than  there  are  in  construing  a  statute,  a 
will,  or  a  contract.  We  do  not  expect  to  find 
in  a  constitution  minute  details.  It  is  neces- 
sarily brief  and  comprehensive.  It  prescribes 
outlines,  leaving  the  filling  up  to  be  deduced 
from  the  outlines.  In  Marttn  v.  Hunter,  1 
Wheat.  326,  it  was  said:  "The  Constitution 
unavoidably  deals  in  general  language.  It  did 
not  suit  the  purpose  of  the  people  in  framing 
this  great  charter  of  our  liberties  to  provide 
for  minute  specifications  of  its  powers,  or  to  de- 
.clare  the  means  by  which  those  powers  should 
be  carried  into  execution."  And  with  singular 
clearness  was  it  said  by  Chief  Justice  Marshall, 
in  McCulloch  v.  Marylamd,  4  Wheat.  405:  "A 
constitution,  to  contain  an  accurate  detail  of 
all  the  subdivisions  of  which  its  great  powers 
will  admit,  and  of  all  the  means  by  which  it 
may  be  carried  into  exeqution,  would  partake 
of  the  prolixity  of  a  political  code,  and  would 
scarcely  be  embraced  by  the  human  mind.  It 
would  probably  never  be  understood  by  the 
public.  Its  nature,  therefore,  requires  that 
only  its  great  outlines  should  be  marked,  its 
important  objects  designated,  and  the  minor  in- 
gredients which  compose  those  objects  be  de- 
duced from  the  nature  of  the  objects  them- 
selves." If  these  are  correct  principles,  if  they 
are  proper  views  of  the  manner  in  which  the 
Constitution  is  to  be  understood,  the  powers 
conferred  upon  Congress  must  be  regarded  as 
related  to  each  other,  and  all  means  tor  a  com- 
mon end.  Each  is  but  part  of  a  system,  a 
constituent  of  one  whole.  No  single  power  is 
the  ultimate  end  for  which  the  Constitution 
was  adopted.  It  may,  in  a  very  proper  sense, 
be  treated  as  a  means  for  the  accomplishment 
of  a  subordinate  object,  but  that  object  is  itself 
a  means  designated  for  an  ulterior  purpose. 
Thus  the  power  to  levy  and  collect  taxes,  to 
coin  money  and  regulate  its  value,  to  raise  and 
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support  armies,  or  to  provide  for  and  maintain 
*a.  navy,  are  instruments  for  the  para-  [*533 
mount  object,  which  was  to  establish  a  govern- 
ment, sovereign  within  its  sphere,  with  capa- 
bility of  self-preservation,  thereby  forming  a, 
union  more  perfect  than  that  which  existed 
under  the  old  Confederacy. 

The  same  may  be  asserted  also  of  all  the  non- 
enumerated  powers  included  in  the  authority 
expressly  given  "to  make  all  laws  which  shall 
be  necessaigr  and  proper  for  carrying  into  exe- 
cution the  specified  powers  vested  in  Congress, 
and  all  other  powers  vested  bv  the  Constitu- 
tion in  the  government  of  the  United  States,  or 
in  any  department  or  officer  thereof."  It  is  im- 
possible to  know  what  those  non-enumerated 
powers  are,  and  what  is  their  nature  and  ex- 
tent, without  considering  the  purposes  they 
were  intended  to  subserve.  Those  purposes,  it 
must  be  noted,  reach  beyond  the  mere  execution 
of  all  powers  definitely  intrusted  to  Congress 
and  mentioned  in  detail.  They  embrace  the 
execution  of  all  other  powers  vested  by  the 
Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 
It  certainly  was  intended  to  confer  upon  the 
government  the  power  of  self-preservation. 
Said  Chief  Justice  Marshall,  in  Cohens  v.  Vir- 
giniay  6  Wheat.  414:  "America  has  chosen  to 
be,  in  many  respects  and  to  many  purposes,  a 
nation,  and  for  all  these  purposes  her  govern- 
ment is  complete ;  for  all  these  objects  it  is  su- 
preme. It  can  then,  in  effecting  these  objects, 
legitimately  control  all  individuals  or  govern- 
ments within  the  American  territory."  He 
added,  in  the  same  case:  "A  constitution  is 
framed  for  ages  to  come,  and  is  designed  to  ap- 
proach immortality  as  near  as  mortality  can 
approach  it.  Its  course  cannot  always  be 
tranquil.  It  is  exposed  to  storms  and  tempests, 
and  its  framers  must  be  unwise  statesmen  in- 
deed, if  they  have  not  provided  it,  as  far  as  its 
nature  will  permit,  with  the  means  of  self- 
preservation  from  the  perils  it  is  sure  to  en- 
counter." That  would  appear,  then,  to  be  a 
most  unreasonable  construction  of  the  Consti- 
tution which  denies  to  the  government  created 
by  it  the  right  to  *employ  freely  every  [*534 
means,     not    prohibited,    necessary     for     its 

Preservation,  and  for  the  fulfilment  of  its  ae- 
nowledged  duties.  Such  a  right,  we  hold,  was 
given  by  the  last  clause  of  the  8th  section  of  its 
first  article.  The  means  or  instrumentalities 
referred  to  in  that  clause,  and  authorized,  are 
not  enumerated  or  defined.  In  the  nature  of 
things  enumeration  and  specification  were  im- 
possible. But  they  were  left  to  the  discretion 
of  Congress,  subject  only  to  the  restrictions 
that  they  be  not  prohibited,  and  be  necessary 
and  proper  for  carrying  into  execution  the 
enumerated  powers  given  to  Congress,  and  all 
other  powers  vested  in  the  government  of  the 
United  States,  or  in  any  department  or  officer 
thereof. 

And  here  it  is  to  be  observed  it  is  not  indis- 
pensable to  the  existence  of  any  power  claimed 
for  the  Federal  government  that  it  can  be  found 
specified  in  the  words  of  the  Constitution,  or 
clearly  and  directly  traceable  to  some  one  of  the 
specified  powers.  Its  existence  may  be  deduced 
fairly  from  more  than  one  of  the  substantive 
powers  expressly  defined,  or  from  them  all  com- 
bined. It  is  allowable  to  group  togeUier  any 
nimiber  of  them  and  infer  From  them  all  that 
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the  power  daimed  has  been  conferred.    Such  a 
treatment  of  the  Constitution  is  recognized  by 
its  own  provisions.    This  is  well  illustrated  in 
its  language  respecting  the  writ  of  habeas  cor- 
pus. The  power  to  suspend  the  privilege  of  that 
writ  is  not  expressly  given,  nor  can  it  be  de- 
duced from  any  one  of  the  particularized  grants 
of  power.  Yet  it  is  provided  that  the  privileges 
of  the  writ  shall  hot  be  suspended  except  in  cer- 
ttin  defined  contingencies.    This  is  no  express 
grant  of  power.     It  is  a  restriction.     But  it 
shows  irresistibly  that  somewhere  in  the  Con- 
stitution power  to  suspend  the  privilege  of  the 
writ  was  granted,  either  by  some  one  or  more 
of  the  specifications  of  power,  or  by  them  all 
combined.     And,  that  important  powers  were 
understood  by  the  people  who  adopted  the  Con- 
stitution  to  have  been   created  by  it,  powers 
not  enumerated,  and  not  included  incidentally 
in  any  one  of  those  enumerated,  is  shown  by  the 
amendments.    The  first  ten  of  these  were  sug- 
535*]  gested  in  the  conventions  of  *the  states, 
and  proposed  at  the  first  session  of  the  first 
Congress,  before  any  complaint  was  made  of  a 
disposition  to  assume  doubtful   powers.     The 
preamble  to  the  resolution  submitting  them  for 
adoption   recited   that  the   ''conventions   of   a 
number  of  the  states  had,  at  the  time  of  their 
adopting  the  Constitution,  expressed  a  desire, 
in  order  to  prevent  misconstruction  or  abuse  of 
its  powers,  that   further  declaratory  and   re- 
strictive clauses  should  be  added.''     This  was 
the  origin  of  the  amendments,  and  they  are  sig- 
nificant.    They  tend  plainly  to  show  that,  in 
the  judgment  of  those  who  adopted  the  Con- 
stitution,   there    were    powers    created    by    it, 
neither  expressly  specified  nor  deducible  from 
any  one  specified  power,  or  ancillary  to  it  alone, 
but  which  grew  out  of  the  aggregate  of  powers 
conferred  upon  the  government,  or  out  of  the 
sovereignty  instituted.     Most  of  these  amend- 
ments are  denials  of  power  which  had  not  been 
expressly  granted,  and  which  cannot  be  said  to 
have  been    necessary  and  proper  for  carrying 
into  execution  any  other  powers.    Such,  for  ex- 
ample, is  the  prohibition  of  any  laws  respect- 
ing the  establishment  of  religion,  prohibiting 
the  free  exercise  thereof,  or  abridging  the  free- 
dom of  speech  or  of  the  press. 

And  it  is  of  importance  to  observe  that  Con- 
gress   has    often    exercised,    without    question, 
powers  that  are  not  expressly  given  or  ancil- 
lary to  any  single  enumerated  power.    Powers 
thus  exercised   are  what  are  callea  by  Judge 
Story,   in    his   Commentaries  on  the  Constitu- 
tion, resulting^  powers,  arising  from  the  aggre- 
gate powers  of  the  government.     He  instances 
the  right   to   sue  and  make  contracts.     Many 
others  might   be  given.     The  oath  required  by 
law  from  oflScers  of  the  government  is  one.    So 
is  buildini^  a  capitol  or  a  presidential  mansion, 
and  so  also   is    the  Penal  Code.     This  last  is 
worthy  of  brief  notice.     Congress  is  expressly 
authorized   "to   provide  for  the  punishment  of 
counterfeiting    the  securities  and  current  coin 
of  the  United  States,  and  to  define  and  punish 
piracies   and    felonies   committed   on   the   high 
seas  and  offenses  against  the  laws  of  nations.'' 
It  is  also  empowered  to  declare  the  punishment 
of  treason,  and  provision  is  made  for  impeach- 
ments.    Til  is  is  the  extent  of  power  to  punish 
536*]  crime  ♦expressly  conferred.     It  might  be 
argued    that    the    expression   of  these   limited 
powers  implies   an  exclusion  of  all  other  sub- 
jrM«  of  rrimiual  legislation.    Such  is  the  argu- 
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raent  in  the  present  cases.  It  is  said  because 
Congress  is  authorized  to  coin  money  and  regu- 
late its  value,  it  cannot  declare  anything  other 
than  gold  and  silver  to  be  money  or  make  it  a 
legal  tender.  Yet  Congress,  by  the  act  of  April 
30,  1790,  entitled  "An  Act  More  Effectually  to 
Provide  for  the  Punishment  of  Certain  Crimes 
against  the  United  States,"  and  the  supple- 
mentaiy  act  of  March  3d,  1825,  defined  and  pro- 
vided for  the  punishment  of  a  large  class  of 
crimes  other  than  those  mentioned  in  the  Con- 
stitution, and  some  of  the  punishments  pre- 
scribed are  manifestly  not  in  aid  of  any  single 
substantive  power.  No  one  doubts  that  this 
was  rightfully  done,  and  the  power  thus  exer- 
cised has  been  affirmed  by  this  court  in  United 
States  V.  Marigold,  9  How.  660.  This  case 
shows  that  a  power  may  exist  as  an  aid  to  the 
execution  of  an  express  power,  or  an  aggregate 
of  such  powers,  though  there  is  another  express 
power  given  relating  in  part  to  the  same  sub- 
ject but  less  extensive.  Another  illustration  of 
this  may  be  found  in  connection  with  the  pro- 
visions respecting  a  census.  The  Constitution 
orders  an  enumeration  of  free  persons  in  the 
different  states  every  ten  years.  The  direction 
extends  no  further.  Yet  Congress  has  repeat- 
edly directed  an  enumeration  not  only  of  free 
persons  in  the  states  but  of  free  persons  in  the 
territories,  and  not  only  an  enumeration  of  per- 
sons, but  the  collection  of  statistics  respecting 
age,  sex,  and  production.  Who  questions  the 
power  to  do  this? 

Indeed  the  whole  history  of  the  government 
and  of  congressional  legislation  has  exhibited 
the  use  of  a  very  wide  discretion,  even  in  times 
of  peace  and  in  the  absence  of  any  trying  emer- 
gency, in  the  selection  of  the  necessary  and 
proper  means  to  carry  into  effect  the  great  ob- 
jects for  which  the  government  was  framed, 
and  this  discretion  has  generally  been  unques- 
tioned, or,  if  questioned,  sanctioned  by  this 
court.  This  is  true  not  only  when  an  attempt 
has  been  *made  to  execute  a  single  [*537 
power  specifically  given,  but  equally  true  when 
the  means  adopted  have  been  appropriate  to 
the  execution,  not  of  a  sinpjle  authority,  but  of 
all  the  powers  created  by  the  Constitution. 
Under  the  power  to  establish  postoffices  and 
post-roads  Congress  has  provided  for  carrying 
the  mails,  punishing  theft  of  letters  and  mail 
robberies,  and  even  for  transporting  the  mails 
to  foreign  countries.  Under  the  power  to  regu- 
late commerce,  provision  has  been  made  by  law 
for  the  improvement  of  harbors,  the  establish- 
ment of  observatories,  the  erection  of  light- 
houses, breakwaters,  and  buoys,  the  registry, 
enrollment,  and  construction  of  ships,  and  a 
code  has  been  enacted  for  the  government  of 
seamen.  Under  the  same  power  and  other 
powers  over  the  revenue  and  the  currency  of 
the  codntry,  for  the  convenience  of  the  treasury 
and  internal  commerce,  a  corporation  known  as 
the  United  States  Bank  was  early  created.  To 
its  capital  the  government  subscribed  one  fifth 
of  the  stock.  But  the  corporation  was  a  private 
one,  doing  business  for  its  own  profit.  Its  in- 
corporation was  a  constitutional  exercise  of 
congressional  power  for  no  other  reason  than 
that  it  was  deemed  to  be  a  convenient  instru- 
ment or  means  for  accomplishing  one  or  more 
of  the  ends  for  which  the  government  was  es- 
tablished, or,  in  the  language  of  the  1st  article, 
already  quoted,  "necessary  and  proper"  for 
carrying  into  execution  some  or  all  the  powor«* 
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vested  in  the  goyemment.  Clearly  this  neces- 1 
sity,  if  any  existed,  was  not  a  direct  and  ob- 
vious one.  Yet  this  court,  in  MoCulloch  v. 
Maryland,  4  Wheat.  416,  unanimously  ruled 
that  in  authorizing  the  bank,  Congress  had  not 
transcended  its  powers.  So  debts  due  to  the 
United  States  have  been  declared  by  acts  of 
Congress  entitled  to  priority  of  payment  over 
debts  due  to  other  crcKlitors,  and  this  court  has 
held  such  acts  warranted  by  the  Constitution. 
Fisher  v.  Blight,  2  Cranch,  358. 

This  is  enough  to  show  how,  from  the 
earliest  period  of  our  existence  as  a  nation,  the 
powers  conferred  by  the  Constitution  have  been 
construed  by  Congress  and  by  this  court  when- 
ever such  action  by  Congress  has  been  called  in 
538*]  question.  ♦Happily,  the  true  meaning 
of  the  clause  authorizing  the  enactment  of  all 
laws  necessary  and  proper  for  carrying  into 
execution  the  express  powers  conferred  upon 
Congress,  and  all  other  powers  vested  in  the 
government  of  the  United  States,  or  in  any  of 
its  departments  or  officers,  has  long  since  been 
settlea.  In  Fisher  v.  Blight,  above  cited,  this 
court,  speaking  by  CHief  Justice  Marshall,  said 
that  in  construing  it  ''it  would  be  incorrect  and 
would  produce  endless  difficulties  if  the  opinion 
should  be  maintained  that  no  law  was  author- 
ized which  was  not  indispensably  necessary  to 
give  effect  to  a  specified  power.  Where  various 
systems  might  be  adopted  for  that  purpose  it 
might  be  said  with  respect  to  each  that  it  was 
not  necessary  because  the  end  might  be  obtained 
by  other  means."  "Congress"  said  this  court 
''must  possess  the  choice  of  means,  and  must 
be  empowered  to  use  any  means  which  are  in 
fact  conducive  to  the  exercise  of  a  power 
granted  by  the  Constitution.  The  government 
18  to  pay  the  debt  of  the  Union,  and  must  be  au- 
thorizea  to  use  the  means  which  appear  to  it- 
self most  eligible  to  effect  that  object.  It  has, 
consequently,  a  right  to  make  remittances  by 
bills  or  otherwise,  and  to  take  tuose  precautions 
which  will  render  the  transaction  safe."  It  was 
in  this  case,  as  we  have  already  remarked,  that 
a  law  giving  priority  to  debts  due  to  the  United 
States  was  ruled  to  be  constitutional  for  the 
reason  that  it  appeared  to  Congress  to  be  an 
eligible  means  to  enable  the  government  to  pay 
the  debts  of  the  Union. 

It  was,  however,  in  MoCulloch  v.  Maryland 
that  the  fullest  consideration  was  given  to  .this 
clause  of  the  Constitution  granting  auxiliary 
powers,  and  a  construction  adopted  that  has 
ever  since  been  accepted  as  determining  its  true 
meaning.  We  shall  not  now  go  over  the  ground 
there  trodden.  It  is  familiar  to  the  legal  pro- 
fession and,  indeed,  to  the  whole  country. 
*  Suffice  it  to  say,  in  that  case  it  was  finally  set- 
tled that  in  the  gift  by  the  Constitution  to  Con- 
gress of  authority  to  enact  laws  "necessary  and 
proper"  for  the  execution  of  all  the 'powers 
539*]  created  by  it,  the  necessity  spoken  *of  is 
not  to  be  understood  as  an  absolute  one.  On 
the  contrary,  this  court  then  held  that  the 
sound  construction  of  the  Constitution  must 
allow  to  the  national  legislature  that  discretion 
with  respect  to  the  means  by  which  the  powers 
it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it  in  the  manner  most  bene- 
ficial to  the  people.  Said  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  court: 
"I^t  the  end  be  legitimate:  let  it  be  within  the 
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scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  conaiBt 
with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional."  The  case  also  marks  out 
with  admirable  precision  the  province  of  this 
court.  It  declares  that  "when  the  law  (enacted 
by  Congress)  is  not  prohibited  and  is  really 
calculated  to  effect  any  of  the  objects  intrusted 
to  the  government,  to  undertake  here  to  inquire 
into  the  degree  of  its  necessity  would  be  to  pass 
the  line  wnich  circumscribes  the  judicial  de- 

?artment  and  to  tread  on  legislative  ground, 
his  court  (it  was  said)  disdaims  all  preten- 
sions to  such  a  power."  It  is  hardly  neoessaiy 
to  say  that  these  principles  are  received  with 
universal  assent.  Even  in  Hepburn  v.  Oriswold, 
8  Wall.  603,  19  L.  ed.  513,  botn  the  majority 
and  minority  of  the  court  concurred  in  accept- 
ing the  doctrines  of  MoCulloch  v.  Maryland  as 
sound  expositions  of  the  Constitution,  thou^ 
disa^eeing  in  their  application. 

With  these  rules  of  constitutional  construc- 
tion before  us,  settled  at  an  early  period  in  tht 
history  of  the  government,  hitherto  universally 
accepted,  and  not  even  now  doubted,  we  have 
a  safe  guide  to  a  right  decision  of  the  ques- 
tions before  us.  Before  we  can  hold  the  LegBl 
Tender  Acts  unconstitutional,  we  must  be  con- 
vinced they  were  not  appropriate  means,  or 
means  conducive  to  the  execution  of  any  or  wXL 
of  the  powers  of  Congress,  or  of  the  govern- 
ment, not  appropriate  in  any  degree  (for  we  are 
not  judges  of  the  degree  of  appropriateness) ,  or 
we  must  hold  that  they  were  prohibited. 
*This  brings  us  to  the  inquiry  whether  j[*540 
they  were,  when  enacted,  appropriate  instru- 
mentalities for  carrying  into  effect,  or  execut- 
ing any  of  the  known  powers  of  Congress,  or  of 
an^  department  of  the  government.  Plidnly  to 
this  inquiry,  a  consideration  of  the  time  when 
the^  were  enacted,  and  of  the  circumstances  in 
which  the  government  then  stood,  is  important 
It  is  not  to  be  denied  that  acts  may  be  adapted 
to  the  exercise  of  lawful  power,  and  appro- 
priate to  it,  in  seasons  of  exigency,  whidi 
would  be  inappropriate  at  other  times. 

We  do  not  propose  to  dilate  at  length  upon 
the  circumstances  in  which  the  country  was 

? laced  when  Congress  attempted  to  make 
i'easury  notes  a  legal  tender.  They  are  of  too 
recent  occurrence  to  justify  enlarged  descrip- 
tion. Suffice  it  to  say  that  a  civil  war  was  then 
raging  which  seriously  threatened  the  over- 
throw of  the  government  and  the  destruction  of 
the  Constitution  itself.  It  demanded  the  equip- 
ment and  support  of  large  armies  and  navies, 
and  the  employment  of  money  to  an  extent  be- 
yond the  capacity  of  all  ordinal^  sources  of 
supply.  Meanwhile  the  public  ^nreasury  was 
nearly  empty,  and  the  credit  of  the  government, 
if  not  stretched  to  its  utmost  tension,  had  be- 
come nearly  exhausted.  Moneyed  institutions 
had  advanced  largely  of  their  means,  and  more 
could  not  be  expected  of  them.  They  had  be«i 
compelled  to  suspend  specie  payments.  Taxa- 
tion was  inadequate  to  pay  even  the  interest  oo 
the  debt  already  incurred,  and  it  was  impossible 
to  await  the  income  of  additional  taxes.  The 
necessity  was  immediate  and  pressing.  The 
army  was  unpaid.  There  was  then  due  to  the 
soldiers  in  the  field  nearly  a  score  of  millions  of 
dollars.  The  requisitions  from  the  War  and 
Navy  Departments  for  supplies  exceeded  fiftv 
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the  advocates  of  a  strict  literal  construction 
of  the  phrase  "to  coin  money  and  regulate  the 
547*]value  thereof,"  *while  insisting  that  it 
defines  the  material  to  be  coined  d,s  metal,  are 
compelled  to  concede  to  Congress  large  discre- 
tion in  all  other  particulars.  The  Constitution 
does  not  ordain  what  metals  may  be  coined,  or 
prescribe  that  the  legal  value  of  the  metals, 
when  coined,  shall  correspond  at  all  with  their 
intrinsic  value  in  the  market.  Nor  does  it  even 
affirm  that  Congress  may  declare  anything  to 
be  a  legal  tender  for  the  payment  of  debts. 
Confess^y  the  power  to  regulate  the  value  of 
.money  coined,  and  of  foreign  coins,  is  not  ex- 
hausted by  the  first  regulation.  More  than 
once  in  our  history  has  the  regulation  been 
changed  without  any  denial  of  the  power  of 
Congress  to  exchange  i^  and  it  seems  to  have 
been  left  to  Congress  to  determine  alike  what 
metal  shall  be  coined,  its  purity,  and  how  far 
its  statutory  value,  as  money,  shall  correspond, 
from  time  to  time,  with  the  market  value  of 
the  same  metal  as  bullion.  How,  then,  can  the 
grant  of  a  power  to  coin  money  and  regulate 
its  value,  made  in  terms  so  liberal  and  unre- 
strained, coupled  also  with  a  denial  to  the 
states  of  all  power  over  the  currency,  be  re- 
garded as  an  implied  prohibition  to  Congress 
against  declaring  Treasury  notes  a  legal  tender, 
if  such  declaration  is  appropriate,  and  adapted 
to  carrying  into  execution  the  admitted  powers 
of  the  government? 

We  do  not,  however,  rest  our  assertion  of  the 
power  of  Congress  to  enact  legal  tender  laws 
upon  this  grant.  We  assert  only  that  the  grant 
can,  in  no  just  sense,  be  rep^arded  as  containing 
an  implied  prohibition  against  their  enactment, 
and  that,  if  it  raises  any  implications,  they  are 
of  complete  power  over  the  currency,  rather 
'than  restraining. 

We  come  next  to  the  argument  much  used, 
and,  indeed,  the  main  reliance  of  those  who  as- 
sert the  unconstitutionality  of  the  Legal  Ten- 
der Acts.  It  is  that  they  are  prohibited  by  the 
spirit  of  the  Constitution  because  they  indirect- 
ly impair  the  obligation  of  contracts.  The  argu- 
ment, of  course,  relates  only  to  those  contracts 
which  were  made  before  February,  1862,  when 
the  first  act  was  passed,  and  it  has  no  bearing 
upon  the  question  whether  the  acts  are  valid 
548*]  when  'applied  to  contracts  made  after 
their  passage.  The  argument  assumes  two 
things — first,  that  the  acts  do,  in  effect,  impair 
the  obligation  of  contracts;  and,  second,  that 
Congress  is  prohibited  from  taking  any  action 
which  may  indirectly  have  that  effect.  Neither 
of  these  assumptions  can  be  accepted.  It- is  true 
that  under  the  acts,  a  debtor,  who  became  such 
before  they  were  passed,  may  discharge  his 
debt  with  the  notes  authorized  by  them,  and 
the  creditor  is  compellable  to  receive  such  notes 
in  discharge  of  his  claim.  But  whether  the  ob- 
ligation of  the  contract  is  thereby  weakened 
can  be  determined  only  after  considering  what 
was  the  contract  obligation.  It  was  not  a  duty 
to  pay  gold  or  silver,  or  the  kind  of  money 
recognized  by  law  at  the  time  when  the  con- 
tract was  made,  nor  was  it  a  duty  to  pay  money 
of  equal  intrinsic  value  in  the  market.  (We 
speak  now  of  contracts  to  pay  money  generally, 
not  contracts  Ho  pay  some  specifically  defined 
fcpecies  of  money.)    The  expectation  of  the  cred- 


have  been  that  the  contract  would  be  discharged 
by  the  payment  of  coined  metals,  but  neither 
the  expectation  of  one  party  to  the  contract,  re- 
specting its  fruits,  nor  the  anticipation  of  the 
other  constitutes  its  obligation.  There  is  a  well- 
recognized  distinction  between  the  expectation 
of  the  parties  to  a  con£ract  and  the  duty  im- 
posed by  it.  Aspdin  v.  Austin^  5  Ad.  &  El.  (N, 
S.)  671;  Dunn  v.  Sayles,  Ibid.  685  ;Co^n  v. 
Landis,  46  Pa.  426.  Were  it  not  so,  the  expecta- 
tion of  results  would  be  always  equivalent  to  a 
binding  engagement  that  they  should  follow. 
But  the  obligation  of  a  contract  to  pay  money 
Is  to  pay  that  which  the  law  shall  recognize 
as  money  when  the  payment  is  to  be  made.  11 
there  is  anything  settled  by  decision  it  is  this, 
and  we  do  not  understand  it  to  be  controverted. 
Da  vies  Reps.  28;  Barrington  v.  Potter,  Dyer, 
81,  b.  (fol.  67)  ;  Fato  v.  Marsteller,  2  Cranch. 
29.  No  one  ever  doubted  that  a  debt  of  $1,000, 
contracted  before  1834,  could  be  paid  by  one 
hundred  eagles  coined  after  that  year,  though 
they  contained  no  more  gold  than  ninety-four 
eagles  such  as  were  coined  when  the  contract 
was  made,  and  this,  *not  because  of  the  [*^549 
intrinsic  value  of  the  coin,  but  because  of  its 
leg&l  value.  The  eagles  coined  after  1834  were 
not  money  until  they  were  authorized  by  law, 
and  had  they  been  coined  before,  without  a  law 
fixing  their  legal  value,  they  could  no  more  have 
paid  a  debt  than  uncoined  bullion,  or  cotton,  or 
wheat.  Every  contract  for  the  payment  of 
money  simply  is  necessarily  subject  to  the  con- 
stitutional power  of  the  government  over  the 
currency,  whatever  that  power  may  be,  and  the 
obligation  of  the  parties  is,  therefore,  assumed 
with  reference  to  that  power.  Nor  is  this  sin- 
gular. A  covenant  for  quiet  enjoyment  is  not 
broken,  nor  is  its  obligation  impaired  by  the 
government's  taking  the  land  granted  in  vir- 
tue of  its  right  of  eminent  domain.  The  expec- 
tation of  the  covenantee  may  be  disappointed. 
He  may  not  enjoy  all  he  anticipated,  but  the 
grant  was  made  and  the  covenant  undertaken 
in  subordination  to  the  paramount  right  of  the 
government.  Dobbins  v.  Brovony  12  Pa.  75; 
Workman  v.  Mifflin,  30  Pa.  362.  We  have  been 
asked  whether  Congress  can  declare  that  a  coi^ 
tract  to  deliver  a  quantity  6f  grain  may  be 
satisfied  by  the  tender  of  a  less  quantity.  Un- 
doubtedly not.  But  this  is  a  false  analogy. 
There  is  a  wide  distinction  between  a  tender  of 
quantities,  or  of  specific  articles,  and  a  tender  of 
legal  values.  Contracts  for  the  delivery  of 
specific  articles  belong  exclusively  to  the  do- 
main of  state  legislation,  while  contracts  for 
the  payment  of  money  are  subject  to  the  au- 
thority of  Congress,  at  least  so  far  as  relates 
to  the  means  of  payment.  They  are  engage- 
ments to  pay  with  lawful  money  of  the  United 
States,  and  Congress  is  empowered  to  regulate 
that  money.  It  cannot,  therefore,  be'  main- 
tained that  the  Legal  Tender  Acts  impaired 
the  obligation  of  contracts. 

Nor  can  it  be  truly  asserted  that  Congress 
may  not,  by  its  action,  indirectly  impair  the 
obligation  of  contracts,  if  by  the  expression  be 
meant  rendering  contracts  fruitless,  or  partial- 
ly fruitless.  Directly  it  may,  confessedly,  by  pas- 
sing a  bankrupt  act,  embracing  past  as  well  as 
future  transactions.  *This  is  obliterating  [*550 
contracts  entirely.    So  it  may  relieve  parties 
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ment.  There,  this  court,  speaking  through  the 
Chief  Justice,  avowed  that  it  is  the  constitu- 
tional right  of  Congress  to  provide  a  currency 
for  the  whole  country;  that  this  might  be  done 
544*]  by  coin,  or  United  States  *notes,  or 
notes  of  national  banks;  and  that  it  cannot  be 
questioned  Congress  may .  constitutionally  se- 
cure the  benefit  of  such  a  currency  to  the  peo- 
ple by  appropriate  legislation.  It  was  said 
there 'can  be  no  question  of  the  power  of  this 
government  to  emit  bills  of  credit;  to  make 
them  receivable  in  payment  of  debts  to  itself; 
to  fit  them  for  use  by  those  who  see  fit  to  use 
them  in  all  the  transactions  of  conmierce;  to 
make  them  a  currency  uniform  in  value  and 
description,  and  convenient  and  useful  for  cir- 
culation. Here  the  substantive  power  to  tax 
was  allowed  to  be  employed  for  improving  the 
currency.  It  is  not  easy  to  see  why,  if  state 
bank-notes  can  be  taxed  out  of  existence  for  the 
purposes  of  indirectly  making  United  States 
notes  more  convenient  and  useful  for  commer- 
cial purposes,  the  same  end  may  not  be  secured 
directly  by  making  them  a  legal  tender. 

Concluding,  then,  that  the  provision  which 
made  Treasury  notes  a  legal  tender  for  the  pay- 
ment of  all  debts  other  than  those  expressly 
excepted,  was  not  an  inappropriate  means  for 
carrying  into  execution  tne  legitimate  powers 
of  the  government,  we  proceed  to  inquire 
whether  it  was  forbidden  by  the  letter  or  spirit 
of  the  Constitution.  It  is  not  claimed  that  any 
express  prohibition  exists,  but  it  is  insisted  that 
the  spirit  of  the  Constitution  was  violated  by 
the  enactment.  Here  those  who  assert  the  un- 
oonstitutionality  of  the  acts  mainly  rest  their 
argimient.  They  claim  that  the  clause  which 
conferred  upon  Congress  power  "to  coin  money, 
regulate  the  value  thereof,  and  of  foreign 
coin,"  contains  an  implication  that  nothing  but 
that  which  is  the  subject  of  coinage,  nothing 
but  the  precious  metals  can  ever  be  declared 
by  law  to  be  money,  or  to  have  the  uses  of 
money.  If  by  this  is  meant  that  because  cer- 
tain powers  over  the  currency  are  expressly 
given  to  Congress,  all  other  powers  relating  to 
the  same  subject  are  impliedly  forbidden,  we 
need  only  remark  that  such  is  not  the  manner 
in  which  the  Constitution  has  always  been  con- 
strued. On  the  contray,  it  has  been  ruled  that 
power  over  a  particular  subject  may  be  exer- 
cised as  auxiliary  to  an  express  power,  though 
there  is  another  express  power  relating 
545*]  •to  the  same  subject,  less  comprehensive. 
United  States  v.  Marigold^  9  How.  560.  There 
an  express  power  to  punish  a  certain  class  of 
crimes  (the  only  direct  reference  to  criminal 
legislation  contained  in  the  Constitution),  was 
not  regarded  as  an  objection  to  deducing  au- 
thority to  punish  other  crimes  from  another 
substantive  and  defined  grant  of  power.  There 
are  other  decisions  to  the  same  effect.  To  as- 
sert, then,  that  the  clause  enabling  Congress  to 
coin  money  and  regulate  its  value  tacitly  im- 
plies a  denial  of  all  other  power  over  the  cur- 
rency of  the  nation,  is  an  attempt  to  introduce 
a  new  rule  of  construction  against  the  solemn 
decisions  of  this  court.  So  far  from  its  con- 
taining a  lurking  prohibition,  many  have 
thought  it  was  intended  to  confer  upon  Con- 
gress that  general  power  over  the  currencj' 
which  has  always  been  an  acknowledged  attri- 
l«^»fo  of  sovereignty  in  every  other  civilized  na- 
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tion  than  our  own,  especially  when  considered 
in  connection  with  th^  other  clause  which  denies 
to  the  states  the  power  to  coin  money,  emit 
bills  of  credit,  or  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts.  We 
do  not  assert  this  now,  but  there  are  some  con- 
siderations touching  these  clauses  which  tend  to 
show  that  if  any  implications  are  to  be  deduced 
from  them,  they  are  of  an  enlarging  rather 
than  a  restraining  character.  The  Constitution 
was  intended  to  frame  a  government  as  dis- 
tinguished from  a  league  or  compact,  a  govern- 
ment supreme  in  some  particulars  over  states 
and  people.  It  was  designed  to  provide  the 
same  currency,  having  a  uniform  legal  value  in 
all  the  states.  It  was  for  this  reason  the  power 
to  coin  money  and  regulate  its  value  was  con- 
ferred upon  the  Federal  government,  while  the 
same  power  as  well  as  the  power  to  emit  bills 
of  credit  was  withdrawn  from  the  states.  The 
states  can  no  longer  declare  what  shall  be 
money,  or  regulate  its  value.  Whatever  power 
there  is  over  the  currency  is  vested  in  Congress. 
If  the  power  to  declare  what  is  money  is  not  in 
Congress,  it  is  annihilated.  This  may,  indeed, 
have  been  intended.  Some  powers  that  usually 
belong  to  sovereignties  were  extinguished, 
*but  their  extinguishment  was  not  left  [*546 
to  inference.  In  most  cases,  if  not  in  all,  when 
it  was  intended  that  governmental  powers,  com- 
monly acknowledged  as  such,  should  cease  to 
exist,  both  in  the  states  and  in  the  Federal 
government,  it  was  expressly  denied  to  both,  as 
well  to  the  United  States  as  to  the  individual 
states.  And  generally,  when  one  of  such  powers 
was  expressly  denied  to  the  states  only,  it  was 
for  the  purpose  of  rendering  the  Federal  power 
more  complete  and  exclusive.  Why,  then,  it 
may  be  asked,  if  the  design  was  to  prohibit  to 
the  new  government^  as  well  as  to  the  states, 
that  general  power  over  the  currency  which  the 
states  had  when  the  Constitution  was  framed, 
was  such  denial  not  expressly  extended  to  the 
new  government,  as  it  was  to  the  states?  In 
view  of  this  it  might  be  argued  with  much 
force  that  when  it  is  considered  in  what  brief 
and  comprehensive  terms  the  Constitution 
speaks,  how  sensible  its  framers  must  have  been 
that  emergencies  might  arise  when  the  precious 
metals  (then  more  scarce  than  now)  might 
prove  inadequate  to  the  necessities  of  the  gov- 
ernment and  the  demands  of  the  people — when 
it  is  remembered  that  paper  money  was  almost 
exclusively  in  use  in  the  states  as  the  medium 
of  exchange,  and  when  the  great  evil  sought  to 
be  remedied  was  the  want  of  uniformity  in  the 
current  value  of  money,  it  might  be  argued,  we 
say,  that  the  gift  of  power  to  coin  money  and 
regulate  the  value  thereof,  was  understood  as 
conveying  general  power  over  the  currency, 
the  power  which  had  l)elonged  to  the  stat€», 
and  which  they  surrendered.  Such  a  construc- 
tion, it  might  be  said,  would  be  in  close  anal(^ 
to  the  mode  of  construing  other  substantive 
powers  granted  to  Congress.  They  have  never 
been  construed  literally,  and  the  government 
could  not  exist  if  they  were.  Thus  the  power 
to  carry  on  war  is  conferred  by  the  power  to 
"declare  war."  The  whole  system  of  the  trans- 
portation of  the  mails  is  built  upon  the  power 
to  establish  postofiices  and  post  roads.  The 
power  to  regulate  commerce  has  also  been  ex- 
tended far  beyond  the  letter  of  the  grant.    Even 
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the  advocates  of  a  strict  literal  construction 
of  the  phrase  "to  coin  money  and  regulate  the 
647*] value  thereof,"  'while  insisting  that  it 
defines  the  material  to  be  coined  d,s  metal,  are 
compelled  to  concede  to  Congress  large  discre- 
tion in  all  other  particulars.  The  Constitution 
does  not  ordain  what  metals  may  be  coined,  or 
prescribe  that  the  legal  value  of  the  metals, 
when  coined,  shall  correspond  at  all  with  their 
intrinsic  value  in  the  market.  Nor  does  it  even 
affirm  that  Congress  may  declare  anything  to 
be  a  legal  tender  for  the  payment  of  debts. 
Confess^y  the  power  to  regulate  the  value  of 
.money  coined,  and  of  foreign  coins,  is  not  ex- 
hausted by  the  first  regulation.  More  than 
once  in  our  history  has  the  regulation  been 
changed  without  any  denial  of  the  power  of 
Congress  to  exchange  it,  and  it  seems  to  have 
been  left  to  Congress  to  determine  alike  what 
metal  shall  be  coined,  its  purity,  and  how  far 
its  statutory  value,  as  money,  shall  correspond, 
from  time  to  time,  with  the  market  value  of 
the  same  metal  as  bullion.  How,  then,  can  the 
grant  of  a  power  to  coin  money  and  regulate 
its  value,  made  in  terms  so  liberal  and  unre- 
strained, coupled  also  with  a  denial  to  the 
states  of  all  power  over  the  currency,  be  re- 
garded as  an  implied  prohibition  to  Congress 
against  declaring  Treasury  notes  a  legal  tender, 
if  such  declaration  is  appropriate,  and  adapted 
to  carrying  into  execution  the  admitted  powers 
of  the  government? 

We  do  not,  however,  rest  our  assertion  of  the 
power  of  Congress  to  enact  legal  tender  laws 
upon  this  grant.  We  assert  only  that  the  grant 
can,  in  no  just  sense,  be  regarded  as  containing 
an  implied  prohibition  against  their  enactment, 
and  that,  if  it  raises  any  implications,  they  are 
of  complete  power  over  the  currency,  rather 
'than  restraining. 

We  come  next  to  the  argument  much  used, 
and,  indeed,  the  main  reliance  of  those  who  as- 
sert the  imconstitutionality  of  the  Legal  Ten- 
der Acts.    It  is  that  they  are  prohibited  by  the 
spirit  of  the  Constitution  because  they  indirect- 
ly impair  the  obligation  of  contracts.  The  argu- 
ment, of  course,  relates  only  to  those  contracts 
which  were  made  before  February,  1862,  when 
the  first  act  was  passed,  and  it  has  no  bearing 
upon  the  question  whether  the  acts  are  valid 
548*]  when  *applied  to  contracts  made  after 
their    passage.     The    argument    assumes    two 
things — ^first,  that  the  acts  do,  in  effect,  impair 
the  obligation  of  contracts;  and,  second,  that 
Congress  is  prohibited  from  taking  any  action 
which  may  indirectly  have  that  effect.   Neither 
of  these  assumptions  can  be  accepted.  It  is  true 
that  under  the  acts,  a  debtor,  who  became  such 
before    they   were   passed,  may   discharge   his 
debt  with   the  notes  authorized  by  them,  and 
the  creditor  is  compellable  to  receive  such  notes 
in  discharge  of  his  claim.   But  whether  the  ob- 
ligation   of  the  contract  is  thereby  weakened 
can  be  determined  only  after  considering  what 
was  the  contract  obligation.  It  was  not  a  duty 
to  pay  gold  or  silver,  or  the  kind  of  money 
recognized  by  law  at  the  time  when  the  con- 
tract was  made,  nor  was  it  a  duty  to  pay  money 
of  equal   intrinsic  value  in  the  market.     (We 
speak  now  of  contracts  to  pay  money  generally, 
not  contracts  *to  pay  some  specifically  defined 
species  of  money. )    The  expectation  of  the  cred 


have  been  that  the  contract  would  be  discharged 
by  the  payment  of  coined  metals,  but  neither 
the  expectation  of  one  party  to  the  contract,  re- 
specting its  fruits,  nor  the  anticipation  of  the 
other  constitutes  its  obligation.  There  is  a  well- 
recognized  distinction  between  the  expectation 
of  the  parties  to  a  con£ract  and  the  duty  im- 
posed by  it.  Aspdin  v.  Austin,  5  Ad.  &  El.  (N. 
S.)  671;  Dunn  v.  Sayles,  Ibid.  QS5  ;Coffin  v. 
Landis,  46  Pa.  426.  Were  it  not  so,  the  expecta- 
tion of  results  would  be  always  equivalent  to  a 
binding  engagement  that  they  should  follow. 
But  the  obligation  of  a  contract  to  pay  money 
is  to  pay  that  which  the  law  shall  recognize 
as  money  when  the  payment  is  to  be  made.  It 
there  is  anything  settled  by  decision  it  is  this, 
and  we  do  not  understand  it  to  be  controverted. 
Da  vies  Reps.  28;  Barrington  v.  Potter,  Dyer, 
81,  b.  (fol.  67) ;  Faio  v.  Marsteller,  2  Cranch. 
29.  No  one  ever  doubted  that  a  debt  of  $1,000, 
contracted  before  1834,  could  be  paid  by  one 
hundred  eagles  coined  after  that  year,  though 
they  contained  no  more  gold  than  ninety-four 
eagles  such  as  were  coined  when  the  contract 
was  made,  and  this,  *not  because  of  the  [*549 
intrinsic  value  of  the  coin,  but  because  of  its 
legki  value.  The  eagles  coined  after  1834  were 
not  money  until  they  were  authorized  by  law, 
and  had  they  been  coined  before,  without  a  law 
fixing  their  legal  value,  they  could  no  more  have 
paid  a  debt  than  uncoined  bullion,  or  cotton,  or 
wheat.  Every  contract  for  the  payment  of 
money  simply  is  necessarily  subject  to  the  con- 
stitutional power  of  the  government  over  the 
currency,  whatever  that  power  may  be,  and  the 
obligation  of  the  parties  is,  therefore,  assumed 
with  reference  to  that  power.  Nor  is  this  sin- 
gular. A  covenant  for  quiet  enjoyment  is  not 
broken,  nor  is  its  obligation  impaired  by  the 
government's  taking  the  land  granted  in  vir- 
tue of  its  right  of  eminent  domain.  The  expec- 
tation of  the  covenantee  may  be  disappointed. 
He  may  not  enjoy  all  he  anticipated,  but  the 
grant  was  made  and  the  covenant  undertaken 
in  subordination  to  the  paramoimt  right  of  the 
government.  Dobbins  v.  Broum,  12  Pa.  76; 
Workman  v.  Mifflin,  30  Pa.  362.  We  have  been 
asked  whether  Congress  can  declare  that  a  coi^ 
tract  to  deliver  a  quantity  Of  grain  may  be 
satisfied  by  the  tender  of  a  less  quantity.  Un- 
doubtedly not.  But  this  is  a  false  analogy. 
There  is  a  wide  distinction  between  a  tender  of 
quantities,  or  of  specific  articles,  and  a  tender  of 
legal  values.  Contracts  for  the  delivery  of 
specific  articles  belong  exclusively  to  the  do- 
main of  state  legislation,  while  contracts  for 
the  payment  of  money  are  subject  to  the  au- 
thority of  Congress,  at  least  so  far  as  relates 
to  the  means  of  payment.  They  are  engage- 
ments to  pay  with  lawful  money  of  the  United 
States,  and  Congress  is  empowered  to  regulate 
that  money.  It  cannot,  therefore,  be"  main- 
tained that  the  Legal  Tender  Acts  impaired 
the  obligation  of  contracts. 

Nor  can  it  be  truly  asserted  that  Congress 
may  not,  by  its  action,  indirectly  impair  the 
obligation  of  contracts,  if  by  the  expression  be 
meant  rendering  contracts  fruitless,  or  partial- 
ly fruitless.  Directly  it  may,  confessedly,  by  pas- 
sing a  bankrupt  act,  embracing  past  as  well  as 
future  transactions.  *This  is  obliterating  [*550 
contracts  entirely.    So  it  may  relieve  parties 


itor  and   tne  anticipation  of  the  debtor  may    from  their  apparent  obligations  indirectly  in  a 
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multitude  of  ways.  It  may  declare  war,  or,  even 
in  peace,  pass  non-intercourse  acts,  or  direct  an 
embargo.  All  such  measures  may,  and  must, 
operate  seriously  upon  existing  contracts,  and 
may  not  merely  hinder^  but  relieve  the  parties 
to  such  contracts  entirely  from  performance. 
It  is,  then,  clear  that  the  powers  of  Congress 
majr  be  exerted,  though  the  eflfect  of  such  ex- 
ertion may  be  in  one  case  to  annul,  and  in  other 
cases  to  impair  the  obligation  of  contracts.  And 
it  is  no  sufficient  answer  to  this  to  say  it  is  true 
only  when  the  powers  exerted  were  expressly 
granted.  There  is  no  ground  for  any  such  dis- 
tinction. It  has  no  warrant  in  the  Ck)nstitution, 
or  in  any  of  the  decisions  of  this  court.  We 
are  accustomed  to  speak  for  mere  convenience 
cf  the  express  and  implied  powers  conferred 
upon  Congress.  But  in  fact  the  auxiliary  pow- 
ers, those  necessary  and  appropriate  to  the  exe- 
cution of  other  powers  singly  described,  are  as 
expressly  given  as  is  the  power  to  declare  war, 
or  to  establish  uniform  laws  on  the  subject  of 
bankruptcy.  They  are  not  catalogued,  no  list 
of  them  is  made,  but  they  are  grouped  in  the 
Inst  clause  of  §  8  of  the  1st  article,  and 
granted  in  the  same  words  in  which  all  other 
powers  are  granted  to  Congress.  And  this 
court  has  recognized  no  such  distinction  as  is 
now  attempted.  An  embargo  suspends  many 
contracts  and  renders  performance  of  others 
impossible,  yet  the  power  to  enforce  it  has  been 
declared  constitutional.  Oihhona  v.  Ogden,  9 
Wheat.  1.  The  power  to  enact  a  law  directing 
an  embargo  is  one  of  the  auxiliary  powers^  ex- 
isting only  because  appropriate  in  time  of  peace 
to  regulate  commerce,  or  appropriate  to  carry- 
ing on  war.  Though  not  conferred  as  a  sub- 
stantive power,  it  has  not  been  thought  to  be  in 
conflict  with  the  Constitution,  because  it  im- 
pairs indirectly  the  obligation  of  contracts. 
That  discovery  calls  for  a  new  reading  of  the 
Constitution. 

If,  then,  the  Legal  Tender  Acts  were  justly 
chargeable  with  impairing  contract  obligations, 
651*]  they  would  not,  for  that  'reason,  be 
forbidden,  unless  a  different  rule  is  to  be  ap- 
plied to  them  from  that  which  has  hitherto 
prevailed  in  the  construction  of  other  powers 
granted  by  the  fundamental  law.  But,  as  al- 
ready intimated,  the  objection  misapprehends 
the  nature  and  extent  of  the  contract  obliga- 
tion spoken  of  in  the  Constitution.  As  in  a 
state  of  civil  society,  property  of  a  citizen  or 
subject  is  ownership,  subject  to  the  lawful  de- 
mands of  the  sovereign,  so  contracts  must  be 
understood  as  made  in  reference,  to  the  possi- 
ble exercise  of  the  rightful  authority  of  the  gov- 
ernment, and  no  obligation  of  a  contract  can 
extend  to  the  defeat  of  legitimate  government 
authority. 

Closely  allied  to  the  objection  we  have  just 
been  considering,  is  the  argument  pressed  upon 
us  that  the  Legal  Tender  Acts  were  prohibited 
by  the  spirit  of  the  Fifth  Amendment,  which 
forbids  taking  private  property  for  public  use 
without  just  compensation  or  due  process  of 
law.  That  provision  has  always  been  under- 
stood as  referring  only  to  a  direct  appropria- 
tion, and  not  to  consequential  injuries  result- 
ing from  the  exercise  of  lawful  power.  It 
has  never  been  supposed  to  have  any  bearing? 
upon  or  to  inhibit  laws  that  indirectly  work 
^Tm  and  loss  to  individuals.  A  new  tariff,  an 
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embargo,  a  draft,  or  a  war,  may  inevitably  briiu; 
upon  individuals  great  losses;  may,  indee<£ 
render  valuable  property  almost  valueless. 
They  may  destroy  the  worth  of  contracts.  But 
who  ever  supposed  that  because  of  this  a  tariff 
could  not  be  changed,  or  a  non-intercourse  act,  or 
an  embargo  be  enacted,  or  a  war  be  declar«i? 
Bv  the  act  of  Jime  28,  1834,  a  new  regulation 
of  the  weight  and  value  of  gold  coin  was  adopt- 
ed, and  about  six  per  cent  was  taken  from  the 
weight  of  each  dollar.  The  effect  of  this  was 
that  all  creditors  were  subjected  to  a  corres- 
ponding loss.  The  debts  then  due  became  solva- 
ble with  six  per  cent  less  gold  than  was  required 
to  pay  them  before.  The  result  was  thus  precise- 
ly what  it  is  contended  the  Legal  Tender  Acts 
worked.  But  was  it  ever  imagined  this  was 
taking  private  property  without  compensation 
or  without  due  proces  of  law?  Was  the  idea 
ever  advanced  that  the  new  regulation  of  gold 
coin  was  against  the  spirt  of  the  Fifth  Amend- 
ment? And  has  anyone,  *in  good  faith,  [*552 
avowed  his  belief  that  even  a  law  debasing  the 
current  coin  by  increasing  the  alloy  would  be 
taking  private  property?  It  might  be  impolitic 
and  imjust,  but  could  its  constitutionality  be 
doubted?  Other  statutes  have  from  time  to 
time  reduced  the  quantity  of  silver  in  silver 
coin  without  any  question  of  their  constitu- 
tionality. It  is  said,  however,  now,  that  the 
act  of  1834  only  brought  the  legal  value  of  gold 
more  nearlv  into  correspondence  with  its  actual 
value  in  the  market,  or  its  relative  value  to 
silver.  But  we  do  not  perceive  that  this  varies 
the  case  or  diminishes  its  force  as  an  illustra- 
tion. The  creditor  who  had  a  thousand  dollars 
due  him  on  the  31st  day  of  July,  1834  (the  day 
before  the  act  took  effect),  was  entitled  to  a 
thousand  dollars  of  coined  gold  of  the  weight 
and  fineness  of  th#^hen  existing  coinage.  The* 
day  after^  he  was  entitled  only  to  a  sum  six 
per  cent  less  in  weight  and  in  market  value,  or 
to  a  smaller  number  of  silver  dollars.  Yet  he 
would  have  been  a  bold  man  who  has  asserted 
that  because  of  this  the  obligation  of  the  con- 
tract was  impaired,  or  that  private  property 
was  taken  without  compensation  or  without 
due  process  of  law.  No  such  assertion,  so  far 
as  we  know,  was  ever  made.  Admit  it  was  a 
hardship,  but  it  is  not  every  hardship  that  is 
unjust,  much  lesn  that  is  unconstitutional;  and 
certainly  it  would  be  an  anomaly  for  us  to  hold 
an  act  of  Congress  invalid  merely  because  we 
might  think  its  provisions  harsh  and  unjust 

We  are  not  aware  of  anything  else  which  has 
been  advanced  in  support  of  the  pronoeition 
that  the  Legal  Tender  Acts  were  forbiaden  by 
either  the  letter  or  the  spirit  of  the  Constitu- 
tion. If,  therefore,  they  were,  what  we  have 
endeavored  to  show,  appropriate  means  for 
legitimate  ends,  they  were  not  transgressive 
of  the  authority  vested  in  Congress. 

Here  we  might  stop ;  but  we  will  notice  brief- 
ly an  argument  presented  in  support  of  the  po- 
sition that  the  unit  of  money  value  must  pos- 
sess intrinsic  value.  The  argument  is  dernred 
from  assimilating  the  constitutional  provision 
respecting  a  standard  of  weights  and  measures 
to  that  conferring  ^the  power  to  coin  [*55S 
money  and  regulate  its  value.  It  is  said  there 
can  be  no  unin)rm  standard  of  lights  wiUiout 
weight,  or  of  meapure  without  length  or  space, 
and  we  are  asked  how  anything  can  be  made  a 
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aniform  standard  of  value  which  has  itself  no 
▼aluef  This  is  a  question  foreign  to  the  sub- 
ject before  us.  The  L^gal  Tender  Acts  do  not 
attempt  to  make  paper  a  standard  of  value. 
We  do  not  rest  their  validity  upon  the  sjb- 
lertion  that  their  omission  is  coinage^  or  any 


regulation  of  the  value  of  money;  nor  do  we  as-    proper  that  every  aspect  of  it  and  every  eon 


•ert  that  Congress  may  make  anything  which 
has  no  value — money.  What  we  do  assert  is 
that  Congress  has  power  to. enact  that  the  gov- 
ernment's promises  to  pay  money  shall  be  for 
the  time  being  equivalent  in  value  to  the  repre- 
sentative of  valuj^  determined  hj  the  coinage 
acts  or  to  multipi^^  thereof.  It  is.  hardly  cor- 
rect to  speak  of  a'standard  of  value.  The  Con- 
stitution does  not  speak  of  it.  It  contemplates 
a  standard  for  that  which  has  gravity  or  ex- 
tension; but  value  is  an  ideal  thinff.  The  coin- 
age acts  fix  its  unit  as  a  dollar;  but  the  gold 
or  silver  thing  we  call  a  dollar  is  in  no  sense  a 
standard  of  a  dollar.  It  is  a  representative  of  it. 
There  might  never  have  been  a  piece  of  money 
of  the  denomination  of  a  dollar.  T^ere  never 
was  a  pound  sterling  coined  until  1815,  if  we 
except  a  few  coins  struck  in  the  reign  of  Henry 
VIIL  almost  immediately  debased,  yet  it  Ims 
been  the  unit  of  British  currency  for  many  gen- 
erations. It  is,  then,  a  mistake  to  regard  the 
legal  Tender  Acts  as  either  fixing  a  standard 
of  valoe  or  regulating  money  values,  or  making 
that  money  which  has  no  intrinsic  value. 

But,  without  extending  our  remarks  further, 
it  will  be  seen  that  we  hold  the  acts  of  Con- 
gress constitutional   as   applied   to   contracts 
made  either  before  or  after  their  passage.    In 
so  holding;  we  overrule  so  much  of  what  was 
decided  in  Hepburn  v.  Griatoold,  8  Wall.  603, 
19  L.  ed.  513,  as  ruled  the  acts  unwarranted  by 
the  Constitution  so  far  as  they  apply  to  con- 
tracts made  before  their  enactm^it.   That  case 
was  decided  by  a  divided  courts  and  by  a  court 
bavins  a  less  number  of  judges  than  the  law 
S54*J  *then  in  existence  provided  this  court 
shall  have.    These  cases  have  been  heard  before 
a  full  court,  and  they  have  received  our  most 
earefttl  consideration.    The  questions  involved 
are  constitutional  questions  of  the  most  vital 
importance  to  the  government  and  to  the  pub- 
lie  at  large.  We  have  been  in  the  habit  of  treat- 
ing eases  involving  a  consideration  of  consti- 
tutional power  differently  from,  those  which 
concern  merely  private  right.    Briaooe  v.  Bank 
<ff  Kjf.  8  Pet.  118.    We  are  not  accustomed  to 
hear  them  in  the  absence  of  a  full  courts  if  it 
can  be  avoided.    Even  in  cases  involving  only 
private  rights  if  convinced  we  had  made  a  mis- 
take, we  would  hear  another  argument  and  cor- 
rect our  error.     And  it  is  no  unprecedented^ 
thing  in  courts  of  last  resort,  both  in  this  coun- 
try and  in  En^and,  to  overrule  decisions  previ- 
ously made.    We  agree  this  should  not  be  done 
ineonsideratelyy  but  in  case  of  such  far  reach- 
ing consequences   as  the   present,   thoroughly 
convinced  as  we  are  that   Congress  has  not 
transgressed  its  powers,  we  regard  it  as  our  duty 
10  to  decide,  and  to  affirm  both  these  judgments. 
The  other  questions  raised  in  the  case  of 
Knom  V.  Lee  were  substantially  decided  in  Tewas 
▼.  WMte,  7  WalL  700,  19  L.  ed.  227. 


The  judgment  in  each  eaee  U  affirmed* 
12  Waix. 


Mr.  Justice  Bradleyt 

I  concur  in  the  opinion  just  read,  and  should 
feel  that  it  was  out  of  place  to  add  anything 
further  on  the  subject  were  it  not  for  its  great 
importance.  On  a  constitutional  question  in- 
volving the  powers  of  the  government,  it  is 


sideration  bearing  upon  it  should  be  presented, 
and  that  no  member  of  the  court  should  hesi- 
tate to  express  his  views.  I  do  not  propose, 
however,  to  go  into  the  subject  at  larp^e,  but 
only  to  make  such  additional  observations  as 
appear  to  me  proper  for  consideration,  at  the 
risk  of  some  inadvertent  repetition. 

The  Constitution  of  the  United  States  estab- 
lished a  government,  *and  not  a  league,  [*665 
compact  or  partnership.  It  was  constituted  by 
the  people.  It  is  called  a  government.  In  the 
8th  section  of  article  i.  it  is  declared  that  Con- 
gress shall  have  power  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers,  and  all  other 
powers  vested  by  Uiis  Constitution  in  the  gov- 
ernment of  the  United  States,  or  in  any  depart- 
ment or  office  thereof.  As  a  government,  it 
was  invested  with  all  the  attributes  of  sover- 
eignty. It  is  expressly  declared  in  article  vi. 
that  the  Constitution  and  the  laws  of  the 
United  States  made  in  pursuance  thereof,  and 
all  treaties  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land.  . 

The  doctrine  so  long  contended  for,  that  the 
Federal  Union  was  a  mere  compact  of  states, 
and  that  the  states,  if  they  chose,  might  annul 
or  disregard  the  acts  of  the  national  legislsr 
ture,  or  might  secede  from  the  Union  at  their 
pleasure,  and  that  the  general  ffovemment  had 
no  power  to  coerce  them  into  simmission  to  the 
Constitution,  should  be  regarded  as  definitely 
and  forever  overthrown.  This  has  been  final^ 
effected  by  the  national  power,  as  it  had  often 
been  before,  by  overwhelming  argument. 

The  United  States  is  not  only  a  government, 
but  it  is  a  national  government,  and  the  only 
government  in  this  coimtry  that  has  the  char 
acter  of  nationality.  It  is  invested  with  power 
over  all  the  foreign  relations  of  the  country, 
war,  peace,  and  negotiations  and  intercourse 
with  other  naj^ions;  all  which  are  forbidden  to 
the  state  governments.  It  has  jurisdietioii 
over  all  those  general  subjects  of  legislation  and 
sovereignty  which  affect  the  interests  of  ths 
whole  people  equally  and  alike,  and  which  re* 
quire  imiformity  of  regulations  and  laws^  sudi 
as  the  coinage,  weights  and  measures,  bank- 
ruptcies, the  postal  inrstem,  patent  and  copy- 
right laws,  the  public  lands,  and  interstate  oom- 
meroe;  all  which  subjects  are  expressly  or  im- 
pliedly prohibited  to  the  state  governments.  It 
has  power  to  suppress  insurrections,  as  well  as 
to  repel  invasions,  and  to  organize,  arm,  dis- 
cipline and  call  into  service  tne  militia  of  the 
whole  country.  The  president  *is  [*666 
charged  with  the  duty  and  invested  with  the 
power  to  take  care  that  the  laws  be  faithfully 
executed.  The  judiciary  has  jurisdiction  to  de- 
cide controversies  between  the  states,  and  be- 
tween their  respective  citizens,  as  well  as  ques- 
tions of  national  concern;  and  the  government 
is  clothed  with  power  to  guaranty  to  every 
state  a  republican  form  of  government  and  to 
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protect  each  of  them  against  invasion  and  do- 
mestic violence.  For  the  purpose  of  carrying  into 
effect  and  executing  these  and  the  other  powers 
conferred,  and  of  providing  for  the  conunon  de- 
fense and  general  welfare.  Congress  is  further 
invested  with  the  taxing  power  in  all  its  forms, 
except  that -of  laying  duties  on  exports,  with, 
the  power  to  borrow  money  on  the  national 
credit,  to  punish  crimes  against  the  laws  of  the 
United  States  and  of  nations,  to  constitute 
courts,  and  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  various 
powers  vested  in  the  government  or  any  de- 
partment or  officer  thereof. 

Such  being  the  character  of  the  general  gov- 
ernment, it  seems  to  be  a  self-evident  propo- 
sition that  it  is  invested  with  all  those  inherent 
and  implied  powers  which,  at  the  time  of  adopt- 
ing the  Constitution,  were  generally  considered 
to  belong  to  every  government  as  such,  and  as 
being  essential  to  the  exercise -of  its  functions. 
If  this  proposition  be  not  true,  it  certainly  is 
true  that  the  government  of  the  United  States 
has  express  authority,  in  the  clause  last  quot- 
ed, to  make  all  such  laws  (usually  regarded  as 
inherent  and  implied)  as  may  be  necessary  and 
proper  for  carrying  on  the  government  as  con- 
stituted and  vindicating  its  authority  and  ex- 
istence. 

Another  proposition  equally  clear  is  that  at 
the  time  the  Constitution  was  adoptea,  it  was, 
and  had  for  a  long  time  been,  the  practice  of 
most,  if  not  all,  civilized  governments,  to  em- 
ploy the  public  credit  as  a  means  of  antici- 
pating the  national  revenues  for  the  purpose  of 
enabling  them  to  exercise  their  governmental 
functions,  and  to  meet  the  various  exigencies 
to  which  all  nations  are  subject;  and  that  the 
mode  of  employing  the  public  credit  was  va- 
rious in  dinerent  countries,  and  at  different 
657*]  periods — sometimes  by  the  agency  *of 
a  national  bank,  sometimes  by  the  issue  of  ex- 
chequer bills  or  bills  of  credit,  and  sometimes 
by  pledges  of  the  public  domain.  In  this  coun- 
try, the  habit  had  prevailed  from  the  com- 
mencement of  the  eighteenth  century,  of  issuing 
bills  of  credit;  and  the  revolution  of  independ- 
ence had  just  been  achieved,  in  great  degree,  b^ 
the  means  of  similar  bills  issu^  by  the  Conti- 
nental Congress.  These  bills  Were  generally 
made  a  legal  tender  for  the  payment  of  all  debts, 
public  and  private,  until,  by  the  influence  of 
the  English  merchants  at  home,  Parliament  pro- 
hibited the  issue  of  bills  with  that  quality.  This 
prohibition  was  first  exercised  in  1761,  againdt 
the  New  England  colonies;  and  subsequently, 
in  1763,  against  all  the  colonies.  It  was  one 
of  the  causes  of  discontent  which  finally  culmi- 
nated in  the  Revolution.  Dr.  Franklin  endeav- 
ored to  obtain  a  repeal  of  the  prohibitory  acts, 
but  only  succeeded  in  obtaining  from  Parlia- 
ment, in  1773,  an  act  authorizing  the  colonies 
to  make  their  bills  receivable  for  taxes  and 
debts  due  to  the  colony  that  issued  them.  At 
the  breaking  out  of  the  war,  the  Continental 
Congress  commenced  the  issue  of  bills  of  credit, 
and  the  war  was  carried  on  without  other  re- 
sources for  three  or  four  years.  It  may  be  said, 
with  truth,  that  we  owe  our  national  independ- 
ence to  the  use  of  this  fiscal  agency.  Dr.  Frank- 
lin, in  a  letter  to  a  friend,  dated  from  Paris,  in 
April,  1779,  after  deploring  the  depreciation 
which  the  continental  currency  had  undergone, 
014 


said:  "The  only  consolation  under  the  evil  ia 
that  the  public  debt  is  proportionately  dimin- 
ished by  the  depreciation ;  and  this  by  a  kind  of 
imperceptible  tax,  every  one  having  paid  a  part 
of  it  in  the  fall  of  value  that  took  place  between 
the  receiving  and  paying  such  sums  as  passed 
through  his  hands."  He  adds:  'This  effect  of 
paper  currency  is  not  understood  this  side  the 
water.  And,  indeed,  the  whole  is  a  mystery  even 
to  the  politicians,  how  we  have  been  able  to 
continue  a  war  four  years  without  money,  and 
how  we  could  pay  with  paper,  that  had  no  pre- 
viously fixed  fund  appropriated  specially  to  re- 
deem it.  This  currency,  as  we  manage  it,  is  a 
wonderful  machine.  It  performs  its  office  when 
we  issue  it ;  it  pays  and  clothes  troops,  and  pro- 
vides •victuals  and  ammunition."  ['558 
Franklin's  Works,  vol.  8,  p.  329.  In  a  subse- 
quent letter  of  9th  October,  1780,  he  says: 
'They  (the  Congress)  issued  an  immense  quan* 
tity  of  paper  bills,  to  pay,  clothe,  arm,  and  feed 
their  troops,  and  fit  out  ships;  and  with  this 
paper,  without  taxes  for  the  first  three  years, 
they  fought  and  battled  one  of  the  most  power- 
ful nations  of  Europe."  F.  Works,  vol.  8,  p. 
507.  The  continental  bills  were  not  made  legal 
tenders  at  first,  but  in  January,  1777,  the  Con- 
gress passed  resolutions  declaring  that  they 
ought  to  pass  current  in  all  payments,  and  be 
deemed  in  value  equal  to  the  same  nominal 
sums  in  Spanish  dollars,  and  that  anyone  re- 
fusing so  to  receive  them  ought  to  be  deemed 
an  enemy  to  the  liberties  of  the  United  States; 
and  recommending  to  the  legislature  of  the  sev- 
eral states  to  pass  laws  to  that  effect.  Jour, 
of  Cong.  vol.  3,  pp.  19,  20;  Pitkin's  Hist.  voL 
2,  p.  155. 

Massachusetts  and  other  colonies,  on  the 
breaking  out  of  the  war,  disregarded  the  pro- 
hibition of  Parliament,  and  again  conferred 
upon  their  bills  the  quality  of  legal  tender 
Bancroft's  Hist.  vol.  7,  p.  324. 

These  precedents  are  cited  without  reference 
to  the  policy  or  impolicy  of  the  several  meas- 
ures in  the  particular  cases,  that  is  always  a 
question  for  the  legislative  discretion.  They  es- 
tablish the  historical  fact  that  when  the  Consti- 
tution was  adopted,  the  employment  of  bills  of 
credit  was  deenied  a  legitimate  means  of  meet- 
ing the  exigencies  of  a  regiilarly  constituted 
government,  and  that  the  affixing  to  them  of 
the  quality  of  a  legal  tender  was  regarded  as 
entirely  discretionary  With  the  legislature. 
Such  a  quality  was  a  mere  incident  that  might 
or  might  not  be  annexed.  The  Continental 
Congress  not  being  a  regular  government,  and 
not  having  the  power  to  make  laws  for  the  regu- 
klation  of  private  transactions,  referred  the  mat- 
ter to  the  state  legislatures.  The  framers  of 
the  Constitution  were  familiar  with  all  this  his- 
tory. They  were  familiar  with  the  govern- 
ments which  had  thus  exercised  the  prerogative 
of  issuing  bills  having  the  quality,  and  intend- 
ed for  the  purposes  referred  to.  They  had  first 
drawn  their  breath  under  these  governments: 
they  *had  helped  to  administer  them.  [*559 
They  had  seen  the  important  uses  to  which 
these  securities  mignt  be  applied. 

In  view,  therefore,  of  all  these  facts  wh«i 
we  find  them  establishing  the  present  govern- 
ment, with  all  the  powers  before  rehearsed, 
giving  to  it,  amongst  other  things,  the  sole  con- 
trol of  the  money  of  the  country  and  expressly 
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prohibiting  the  states  from  issuing  bills  oi 
credit,  and  from  making  anything  but  gold 
and  silver  a  legal  tender,  and  imposing  no  such 
restriction  upon  the  ceneral  government,  how 
can  we  resist  the  conclusion  that  they  intended 
to  leave  to  it  that  power  unimpaired,  in  case  the 
future  exigencies  of  the  nation  should  require 
its  exercise? 

I  am  aware  that  according  to  the  report  of 
^Ir.  Madison  in  the  original  draft  of  the  Con- 
stitution the  clause  relating  to  the  borrowing 
of  money  read,  "to  borrow  money  and  emit 
bills  on  the  credit  of  the  United  States,"  and 
that  the  words  "and  emit  bills"  were,  after 
some  debate,  struck  out.  But  they  were  struck 
out  with  diverse  views  of  members,  some  deem- 
ing them  useless  and  others  deeming  them 
hurtful.  The  result  was  that  they  chose  to 
adopt  the  Constitution  as  it  now  stands,  with- 
out any  words  either  of  grant  or  restriction  of 
power,  and  it  is  our  duty  to  construe  the  in- 
strument by  its  words,  in  the  light  of  history. 
of  the  general  nature  of  government,  and  the 
incidents  of  sovereignty. 

The  same  argument  was  employed  against 
the  creation  of  a  United  States  bank.  A  power 
to  create  corporations  was  proposed  in  the  Con- 
vention and  rejected.  The  power  was  proposed 
with  a  limited  application  to  cases  where  the 
public  good  might  require  them  and  the  au- 
thority of  a  single  state  might  be  incompetent. 
It  was  still  rejected.  It  was  then  confined  to 
the  building  of  canals,  but  without  effect.  It 
was  argued  that  such  a  power  was  unnecessary 
and  might  be  dangerous.  Yet  Congress  has 
not  only  chartered  two  United  States  banks, 
whose  constitutionality  has  been  sustained  by 
this  court,  but  several  other  institutions.  As  a 
means  appropriate  and  conducive  to  the  end  of 
carrying  into  effect  the  other  powers  of  the 
government,  such  as  that  of  borrowing  money 
560*]  with  promptness  and  dispatch,  and  *fa- 
cilitating  the  fiscal  operations  of  the  govern- 
ment, it  was  deemed  within  the  power  of  Con- 
gress  to  create  such  an  institution  under  the 
general  power  given  to  pass  all  such  laws  as 
might  be  necessary  and  proper  for  carrying  into 
execution  the  other  powers  granted.  The  views 
of  particular  members  or  the  course  of  proceed- 
ings in  the  Convention  cannot  control  the  fail 
meaning  and  general  scope  of  the  Constitution 
as  it  was  finally  framed  and  now  stands.  ,  It  is 
a  finished  document,  complete  in  itself,  and  to 
be  interpreted  in  the  light  of  history  and  of 
the  circumstances  of  the  period  in  which  it  was 
framed. 

No  one  doubts  at  the  present  day  nor  has 
ever  seriously  doubted  that  the  power  of  the 
government  to  emit  bills  exists.  It  has  been 
exercised  by  the  government  without  (question 
for  a  large  portion  of  its  history.  This  being 
conceded,  the  incidental  power  of  giving  such 
bills  the  quality  of  legal  tender  follows  almost 
as  a  matter  of  course. 

I  hold  it  to  be  the  prerogative  of  every  gov- 
ernment not  restrained  by  its  Constitution  to 
anticipate  its  resources  by  the  issue  of  ex- 
chequer bills,  bills  of  credit,  bonds,  stock,  or  a 
banking  apparatus.  Whether  those  issues  shall 
or  shall  not  be  receivable  in  payment  of  private 
debtfl  is  an  incidental  matter  in  the  discretion 
of  such  government  unless  restrained  by  con- 
stitutional  prohibition. 


coining  money  and  regulating  the  value  there- 
of. It  is  not  only  embraced  in  the  power  to 
make  all  necessary  auxiliary  laws,  but  it  is  in- 
cidental to  the  power  of  borrowing  money,  it 
is  often  a  necessary  means  of  anticipating  and 
realizing  promptly  the  national  resources, 
when,  perhaps,  promptness  is  necessary  to  the 
national  existence.  It  is  not  an  attempt  to  coin 
money  out  of  a  valueless  material,  like  the 
coinage  of  leather  or  ivory  or  kowrie  shells.  It 
is  a  pledge  of  the  national  credit.  It  is  a  prom- 
ise by  the  government  to  pay  dollars;  it  is  not 
an  attempt  to  make  dollars.  The  standard  ot 
value  is  not  changed.  The  government  simply 
demands  that  its  credit  shall  be  accepted  and 
leceived  by  public  and  private  creditors  during 
the  pending  exigency.  Every  government  has 
*a  right  to  demand  this  when  its  exist-  [*561 
ence  is  at  stake.  The  interests  of  every  citizen 
are  bound  up  with  the  fate  of  the  government. 
None  can  claim  exemption.  If  they  cannot  trust 
their  government  in  its  time  of  trial  they  are 
not  worthy  to  be  its  citizens. 

But  it  is  said,  why  not  borrow  money  in  the 
ordinary  way?  The  answer  is,  the  legislative 
department,  being'  the  nation  itself,  speaking 
by  its  representatives,  has  a  choice  of  methods, 
and  is  the  master  of  its  own  discretion.  One 
mode  of  borrowing,  it  is  true,  is  to  issue  the 
government  bonds,  and  to  invite  capitalists  to 
purchase  them.  But  this  is  not  the  only  mode. 
It  is  often  too  tardy  and  inefficient.  In  time  of 
war  or  public  danger.  Congress,  representing 
the  sovereign  power,  by  its  right  of  eminent  do- 
main, may  authorize  the  President  to  take  pri- 
vate property  for  the  public  use  and  give  gov- 
ernment certificates  therefor.  This  is  largely 
done  on  such  occasions.  It  is  an  indirect  way 
of  compelling  the  owner  of  property  to  lend  to 
the  government.  He  is  forced  to  rely  on  the 
national  credit. 

Can  the  poor  man's  cattle  and  horses  and 
com  be  thus  taken  by  the  government  when 
the  public  exigency  requires  it,  and  cannot  the 
rich  man's  bonds  and  notes  be  in  like  manner 
taken  to  reach  the  same  end?  If  the  govern- 
ment enacts  that  the  certificates  of  indebtedness 
which  it  gives  to  the  farmer  for  his  cattle  and 
provender  shall  be  receivable  by  the  farmer's 
creditors  in  payment  of  his  bonds  and  notes, 
is  it  anything  more  than  transferring  the  gov- 
ernment loan  from  the  hands  of  one  man  to  the 
hands  of  another — perhaps  far  more  able  to 
advance  it?  Is  it  anything  more  than  putting 
the  securities  of  the  capitalist  on  the  same 
platform  as  the  farmer's  stock? 

No  one  supposes  that  these  government  cer- 
tificates are  never  to  be  paid — ^that  the  day  ol 
specie  payments  is  never  to  return.  And  it  mat- 
ters not  in  what  form  they  are  issued.  The 
principle  is  still  the  same.  Instead  of  certifi- 
cates they  may  be  Treasury  notes,  or  paper  of 
tiny  other  form.  And  their  payment  may  not 
he  made  directly  in  coin,  but  they  may  be  first 
convertible  into  government  bonds^  or  other 
*governraent  securities.  Through  what-  [*562 
ever  changes  they  pass,  their  ultimate  destiny 
is  to  be  paid.  But  it  is  the  prerogative  of  the 
legislative  department  to  determine  when  the 
fit  time  for  payment  has  come.  It  may  be  long 
delayed,  perliaps  many  may  think  it  too  long 
after  the  exigency  has  passed.  But  the  abuse  ol 
a  power,  if  proven,  is  no  argument  against  its 
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therefor.  Questions  of  political  expediency  be- 
long to  the  legislative  halls,  not  to  the  judicial 
forum.  It  might  subserve  the  present  good  if 
we  should  dc^are  the  Legal  Tender  Act  un- 
constitutional, and  a  temporary  public  satisfac- 
tion might  be  the  result.  But  what  a  miserable 
consideration  would  that  be  for  a  permanent 
loss  of  one  of  the  just  and  necessary  powers  of 
the  government;  a  power  which,  had  Ck)ngre8B 
fail^  to  exercise  it  when  it  did,  we  might  nave 
had  no  court  here  to-day  to  consider  uie  ques- 
tion, nor  a  government  or  a  country  to  make  it 
important  €»  do  so. 

Another  ground  of  the  power  to  issue  Treas- 
ury notes  or  bills  is  the  necessity  of  providing 
a  proper  currency  for  the  country,  and  espe- 
cially of  providing  for  the  failure  or  disappear- 
ance of  the  ordinary  currency  in  times  of  finan- 
cial pressure  and  threatened  collapse  of  com- 
mercial credit.  Currency  is  a  national  necessity. 
The  operations  of  the  government,  as  well  as 
private  transactions,  are  wholly  dependent  up- 
on it.  The  state  governments  are  prohibited 
from  making  money  or  issuing  bills.  Uniform- 
ity of  mon^  was  one  of  the  objects  of  the  Con- 
stitution. The  coinage  of  money  and  regulation 
of  its  value  ifi  conferred  upon  the  general  gov- 
ernment exclusively.  That  government  has  also 
the  power  to  issue  bills.  It  follows,  as  a  mat- 
ter of  necessity,  as  a  consequence  of  these  va- 
rious provisions,  that  it  is  specially  the  duty 
of  the  general  government  to  provide  a  nation- 
al currency.  The  states  cannot  do  it,  except 
by  the  charter  of  local  banks,  and  that  rem- 
edy, if  strictly  Intimate  and  constitutional, 
is  inadequate,  nuctuating,  uncertain,  and 
insecure,  and  operates  with  all  the  partiality 
to  local  interests,  which  it  was  the  very  ob- 
ject of  the  Constitution  to  avoid.  But  regard- 
ed as  a  duty  of  the  general  government,  it 
563*1  is  ^strictly  in  accordance  with  the  spir- 
it of  the  Constitution,  as  well  as  in  line  with 
the  national  necessities. 

It  is  absolutely  essential  to  independent  na- 
tional existence  that  government  snould  have 
a  firm  hold  on  the  two  great  sovereign  instru- 
mentalitiea  of  the  sword  and  the  purse,  and 
the  right  to  wield  them  without  restriction  on 
occasions  of  national  peril.  In  certain  emer- 
gencies government  must  have  at  its  command, 
not  (mly  the  personal  services — ^the  bodies  and 
lives— of  its  citizens,  but  the  lesser,  though 
not  less  essential,  power  of  absolute  control 
over  the  resources  of  the  country.  Its  armies 
must  be  filled,  and  its  navies  manned,  by  the 
citizens  in  person.  Its  material  of  war,  its 
munitions,  equipment,  and  commissary  stores 
must  come  from  the  industry  of  the  country. 
This  can  only  be  stimulated  into  activity  by 
a  proper  financial  system,  especially  as  r^^rds 
the  currency. 

A  constitutional  government,  notwithstand- 
ing the  right  of  eminent  domain,  cannot  take 
physical  and  forcible  possession  of  all  that  it 
may  need  to  defend  the  country,  and  is  reluc- 
tant to  exercise  such  a  power  when  it  can  be 
avoided.  It  must  purchase,  and  by  purchase 
command  materials  and  supplies,  products  of 
manufacture,  labor,  service  ot  every  kind.  The 
government  cannot,  by  physical   power,   com- 

Sel  the  workshops  to  turn  out  millions  of 
ollars'  worth  of  manufactures  in  leather,  and 
cloth,  and  wood,  and  iron,  which  are  the  very 
first  oonditioni  of  military  equipment.  It 
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I  must  stimulate  and  set  in  motion  the  industry 
of  the  country.  In  other  words,  it  must  pur- 
chase. But  it  cannot  purchase  with  specie. 
That  is  soon  exhausted,  hidden  or  exported. 
It  must  purchase  by  credit.  It  cannot  force  its 
citizens  to  take  its  bonds.  It  must  be  able  to 
lay  its  hands  on  the  currency — ^that  great  in- 
strument of  exchange  by  which  the  people 
transact  all  their  own  affairs  with  each  oth- 
er; that  thing  which  they  must  have,  and 
which  lies  at  the  foundation  of  all  industrial 
effort  and  all  business  in  the  community.  When 
the  ordinary  currency  disappears  as  it  often 
does  in  time  of  war,  when  business  begins  to 
stagnate  and  general  bankruptcy  is  imminent, 
then  the  government  "must  have  power  [*564 
at  the  same  time  to  r^iovate  its  own  resources 
and  to  revive  the  drooping  energies  of  the  na- 
tion by  suppljring  it  with  a  circulating  medium. 
What  that  medium  shall  be,  what  its  char- 
acter and  qualities,  will  depend  upon  ^e 
greatness  of  the  exigency,  ana  the  degree  of 
promptitude  which  it  demands.  These  are 
legislative  questions.  The  heart  of  the  nation 
roust  not  be  crushed  out.  The  people  must 
be  aided  to  pay  their  debts  and  meet  their  oh- 
ligations.  Tne  debtor  interest  of  the  country 
represent  its  bone  and  sinew,  and  must  be  en- 
couraged to  pursue  its  avocations. .  If  relief 
were  not  afforded  universal  bankruptcy  would 
ensue,  and  industry  would  be  stopped,  and 
government  would  be  paralyzed  in  tne  paraly- 
sis of  the  people.  It  is  an  undoubted  fact 
that  during  the  late  civil  war,  the  activity  of 
the  worksnops  and  factories,  mines  and  ma- 
chinery, ship-yards,  railroads  and  canals  of  the 
loyal  states,  caused  by  the  issue  of  the  legal 
tender  currency,  constituted  an  inexhaustible 
fountain  of  strength  to  the  national  cause. 

These  views  are  exhibited,  not  for  the  pur- 
pose of  showing  that  the  power  is  a  desirable 
one  and,  therefore,  ought  to  be  assumed ;  mudi 
less  for  the  purpose  of  giving  judgment  on 
the  expediency  ot  its  exercise  of  any  partic- 
ular case;  but  for  the  purpose  of  showing 
that  it  is  one  of  those  vital  and  essential 
powers  inhering  in  every  national  sovereignty 
and  necessary  to  its  self-preservation. 

But  the  creditor  interest  will  lose  Bome  of 
its  gold!  Is  gold  the  one  thing  needful!  Is 
it  worse  for  the  creditor  to  lose  a  little  by  de- 
preciation than  everything  by  the  bankruptcy 
of  his  debtor  T  Nay,  is  it  worse  than  to  loee 
everything  by  the  subdivision  of  the  govern- 
ment T  What  is  it  that  protects  him  in  the 
accumulation  and  possession  of  his  wealth? 
Is  it  not  the  government  and  its  laws?  And 
can  he  not  consent  to  trust  that  government 
for  a  brief  period  until  it  shall  have  vindi- 
cated its  right  to  exist?  All  property  and 
all  rights,  even  those  of  liberty  ana  life,  are 
held  to  the  fundamental  condition  of  bdng 
liable  to  be  impaired  by  providential  calami- 
ties and  national  vicissitudes.  Taxes  impair 
my  income  or  the  value  of  my  property.  The 
condemnation  *of  my  homestead,  or  a  [*565 
valuable  part  of  it  for  a  public  improvement, 
or  public  defense,  will  sometimes  destroy  its 
value  to  me;  the  conscription  may  deprive 
me  of  liberty  and  destroy  my  life.  So  with  the 
power  of  government  to  borrow  money,  a  pow- 
er to  be  exercised  by  the  consent  of  the  lender, 
if  possible,  but  to  be  exercised  without  his 
consent,  if  necessary.     And  whoi  exercised  in 
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the  form  of  legal  tender^  notes  or  bills  of  cred- 
it, it  may  operate  for  the  time  being  to  com- 
pel the  creditor  to  receive  the  credit  of  the 
government  in  place  of  the  sold  which  he  ex- 
pected to  receive  from  his  debtor.  All  these 
are  fundamental  political  conditions  on  which 
life,  property,  ana  money  are  respectively  held 
and  enjoyed  under  our  system  of  government, 
nay,  under  any  system  of  government.  There 
are  times  when  the  exig^icies  of  the  state 
rightly  absorb  all  subordinate  considerations  of 
private  interest,  conveni^ioe,  or  feeling;  and  at 
such  times,  the  temporary  though  compulsory 
acceptance  by  a  private  creditor  of  the  gov- 
ernment credit  in  lieu  of  his  debtor's  obligation 
to  pay,  is  one  of  the  sli^test  forms  in  which 
the  necessary  burdens  of  society,  can  be  sus- 
tained«  Instead  of  being  a  violation  of  such 
obligation,  it  merely  subjects  it  to  one  of  those 
conations  under  wnich  it  is  held  and  enjoyed. 

Another  consideration  bearing  upon  this  ob- 
jection is  the  fact  that  the  power  given  to  Con- 
gress to  cmn  money  and  regulate  the  value 
thereof,  includes  the  power  to  alter  the  metallic 
standard  of  coinage,  as  was  done  in  1834; 
whereby  contracts  made  before  the  alteration, 
and  payable  thereafter,  were  satisfied  by  the 
payment  of  six  per  cent  less  of  pure  gold  than 
was  contemplated  when  the  contracts  were 
made.  This  power  and  this  conseauence  flow- 
ii^  from  its  exercise,  were  much  discussed  in 
the  great  case  of  Miooed  Moneys,  in  Sir  John 
Davie8*8  Report,  and  it  was  there  held  to  be- 
long  to  the  Ring's  ordinary  prerogative  over  the 
coinage  of  money,  without  any  sanction  from 
Bftrliament.  Subsequent  acts  of  Parliament 
fixed  the  standard  of  purity  and  weight 
666*]  *in  the  coinage  of  the  realm,  which  has 
not  been  altered  for  a  hundred  and  fifty  years 
past.  But  the  same  authority  which  fixed  it  in 
tlie  time  of  Queen  Anne,  is  competent  at  any 
time  to  change  it.  Whether  it  shall  be  changed 
or  not  is  a  matter  of  mere  legislative  discretion. 
And  such  is,  undoubtedly,  the  public  law  of 
this  country.  Therefore,  the  mere  fact  that  the 
vrnlne  of  dcl>ts  may  be  depreciated  by  legal  ten- 
der laws,  is  not  conclusive  against  their  valid- 
ity; for  that  is  clearly  the  effect  of  other  pow- 
ers which  may  be  exercised  by  Congress  in  its 
discretion. 

It  follows  as  a  corollary  from  these  views, 
that  it  makes  no  difference  in  the  principle  of 
the  thing,  that  the  contract  of  the  debtor  is  a 
specific  engagement,  in  terms,  to  pay  sold  or 
stiver  money,  or  to  pay  in  specie.  So  long  as 
the  money  of  the  country,  in  whatever  terms 
described,  is  in  contemplation  of  the  parties,  it 
is  the  object  of  the  legal  tender  laws  to  make 
the  credit  of  the  government  a  lawful  substitute 
therefor.  If  the  contract  is  for  the  delivery  of 
a  diattel  or  a  specific  commodity  or  substance, 
the  law  does  not  apply.  If  it  is  bona  fide  for  so 
many  carats  of  diamonds  or  so  many  ounces  of 
gold  as  bullion,  the  specific  contract  must  be 
performed.  But  if  terms  which  naturally  im- 
port such  a  contract  are  used  by  way  of  eva- 
sion, and  money  only  is  intended,  the  law  reach- 
es the  case.  Not  but  that  Congress  might  limit 
the  operation  of  the  law  in  any  way  it  pleased. 
It  might  make  an  exception  of  cases  where  the 
contract  expressly  promises  gold  and  silver 
monev.     But  if  it  has  not  done  so ;  if  the  enact- 


subject  to  the  operation  of  the  law  as  a  mere 
promise  to  pay  so  many  dollars — ^for  that,  in 
contemplation  of  law,  is  a  promise  to  pay  mon- 
ey in  specie. 

Hence  I  differ  from  my  brethren  in  the  de- 
cision of  one  of  the  cases  now  before  the  court, 
to  wit:  the  case  of  Trehilcook  v.  Wilson,  post, 
460,  in  which  the  promise  (made  in  June,  1861 ), 
was  to  pay,  one  year  after  date,  the  sum  of 
$900,  *with  ten  per  cent  interest  from  [*567 
date,  payable  in  specie.  Of  course  this  differ- 
ence arises  from  the  different  construction  given 
to  the  legal  tender  acts.  I  do  not  understand 
the  majority  of  the  court  to  decide  that  an  act 
so  drawn  so  as  to  embrace,  in  terms,  contracts 
payable  in  specie,  would  not  be  constitutional. 
Such  a  decision  would  completely  nullify  the 
power  claimed  for  the  government.  For  it 
would  be  very  easy,  by  the  use  of  one  or  two 
additional  words,  to  make  all  contracts  payable 
in  specie. 

It  follows  as  another  corollary  from  the  views 
which  I  have  expressed  that  the  power  to  make 
Treasury  notes  a  legal  tender,  whilst  a  mere  in- 
cidental one  to  that  of  issuing  the  notes  them- 
selves, and  to  one  of  the  forms  of  borrowing 
money,  is  nevertheless  a  power  not  to  be  re- 
sorted to  except  upon  extraordinary  and  press- 
ing occasions,  such  as  war  or  other  public  exi- 
gencies of  great  gravity  and  importance;  and 
should  be  no  longe/  exerted  than  all  the  cir- 
cumstances of  Che  case  demand. 

I  do  not  sav  that  it  is  a  war  power,  or  that 
it  is  only  to  be  called  into  exercise  in  time  of 
war;  for  other  public  exigencies  may  arise  in 
the  history  of  a  nation  which  may  make  it  ex- 
pedient and  imperative  to  exercise  it.  But  of 
the  occasions  when,  and  of  the  times  how 
long,  it  shall  be  exercised  and  in  force,  it  is 
for  the  legislative  departm^it  of  the  govem- 
m«it  to  judge.  Feeling  sensibly  the  ju<]^ments 
and  wishes  of  the  people,  that  department  can- 
not long  ( if  it  is  proper  to  suppose  that  with- 
in its  sphere  it  ever  can)  misunderstand  the 
business  interests  and  just  rights  of  the  com- 
mimity.  • 

I  deem  it  unnecessary  to  enter  into  a  minute 
criticism  of  all  the  sajrings,  wise  or  foolish, 
that  have,  from  time  to  time,  been  uttered  on 
this  subject  by  statesmen,  philosophers,  or  the- 
orists. The  writers  on  political  economy  are 
generally  opposed  to  the  exercise  of  the  power. 
The  ccmsiderations  which  they  adduce  are  very 
proper  to  be  urged  upon  the  depositary  of  the 
power.  The  question  whether  the  power  exists 
in  a  national  government,  is  a  great  practical 
question  relating  to  the  national  safety  and  in- 
dependence, and  statesmen  *are  better  [*668 
judges  of  this  question  than  economists  can  be. 
Their  judgment  is  ascertained  in  the  history 
and  practice  of  governments,  and  in  the  silence 
as  well  as  the  words  of  our  written  Constitu- 
tion. A  parade  of  authorities  would  serve  but 
little  purpose  after  Chief  Justice  Marshall's 
profound  cliscussion  of  the  powers  of  Congress 
in  the  great  case  of  MoCullooh  v.  MarylaiSi,  14 
Wheat.  416.  If  we  speak  not  according  to  the 
spirit  of  the  Constitution  and  authorities,  and 
the  incontrovertible  logio  of  events,  elaborate, 
extracts  cannot  add  weight  to  our  decision. 

Great  stress  has  been  laid  on  the  supposed 
fact  that  England  in  all  its  great  wars  and 


ment  is  ^neral  in  its  terms,  specific  promises  emergencies,  has  never  made  its  exchequer  bills 
to  pay  the  money  in  specie  are  just  as  much  a  legal  tender.  This  imports  a  eulogium  on 
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British  conservatism  in  relation  to  contracts, 
which  that  nation  would  hardly  regard  as  flat- 
tering. It  is  well  known  that  for  over  twenty 
years,  from  1797  to  1820,  the  most  stringent 
paper  money  system  that  ever  existed  prevailed 
in  England,  and  lay  at  the  foundation  of  all 
her  elasticity  and  endurance.  It  is  true  that 
the  Bank  of  England  notes,  which  the  hank 
was  required  to  issue  until  they  reached  an 
amount  then  unprecedented,  were  not  techni- 
cally made  legal  tenders,  except  for  the  purpose 
of  relieving  from  arrest  and  imprisonment  for 
debt;  but  worse  than  that,  the  bank  was  ex- 
pressly forbidden  to  redeem  its  notes  in  specie, 
except  for  a  certain  small  amount  to  answer 
the  purpose  of  change.  The  people  were  obliged 
to  receive  them.  The  government  had  nothing 
else  wherewith  to  pay  its  domestic  creditors. 
The  people  themselves  had  no  specie,  for  that 
was  absarb<*d  by  the  Bank  of  England,  and  hus- 
banded for  the  uses  of  government  in  carrying 
on  its  foreign  wars  and  paying  its  foreign  sub- 
sidies. The  country  banks  depended  on  the 
Bank  of  England  for  support,  and  of  course 
they  could  not  redeem  their  circulation  in  spe- 
cie. The  result  was  that  the  nation  was  per- 
force obliged  to  treat  the  bank-notes  as  a  legal 
tender  or  suffer  inevitable  bankruptcy.  In  such 
a  state  of  things  it  went  very  hard  with  any 
man  who  demanded  specie  in  fulfilment  of  his 
contracts.  A  man  by  the  name  of  Grigby  tried 
it,  and  brought  his  case  into  court,  and  elicited 
669*]  from  *Lord  Alvanley  the  energetic  ex- 
pression: "Thank  God,  few  such  creditors  as 
the  present  plaintiff  have  been  found  since  the 
passing  of  the  act."  Qrighy  v.  Oakes,  2  Bos.  &, 
F.  528.  It  is  to  be  presumed  that  he  was  the 
last  that  ever  showed  himself  in  an  English 
court. 

It  is  well  known  that  since  the  resumption  of 
specie  payments,  the  act  of  1833,  rechartering 
the  bank,  has  expressly  made  the  Bank  of  Eng- 
land notes  a  legal  tender. 

It  is  unnecessary  to  refer  to  other  examples. 
France  is  a  notable  one.  Her  aaaignatSj  issued 
at  the  commencement  and  during  the  Revolu- 
tion, performed  the  same  office  as  our  Conti- 
nental bills;  and  enabled  the  nation  to  gather 
up  its  latent  strength  and  call  out  its  energies. 
Almost  every  nation  of  Europe,  at  one  time  or 
another,  has  foimd  it  necessary,  or  expedient, 
to  resort  to  the  same  method  of  carrying  on  ita 
operations  or  defending  itself  against  aggres- 
sion. 

It  would  be  sad.  indeed,  if  this  great  nation 
were  now  to  be  deprived  of  a  power  so  neces- 
sary to  enable  it  to  protect  its  own  existence, 
and  to  cope  with  the  other  great  powers  of  the 
world.  No  doubt  foreign  powers  would  rejoice 
if  we  should  deny  the  power.  No  doubt  for- 
eign creditors  would  rejoice.  They  have,  from 
the  first,  taken  a  deep  interest  in  the  question. 
But  no  true  friend  to  our  government,  to  its 
stability  and  its  power  to  sustain  itseljf  under 
all  vicissitudes,  can  be  indifferent  to  the  great 
wrong  which  it  would  sustain  by  a  denial  of  the 
power  in  question — ^a  power  to  be  seldom  exer- 
cised, certainly;  but  one,  the  possession  of 
which  is  so  essential,  and  as  it  seems  to  me,  so 
undoubted. 

Regarding  the  question  of  power  as  so  im- 
portant to  the  stability  of  the  government,  I 
cannot  acquiesce  in  the  depision  of  Hepburn  v. 
ffriftwold,  8  Wall.  603,  19  L.  ed.  613.  I  cannot 
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consent  that  the  government  should  be  deprived 
of  one  of  its  just  powers  by  a  decision  made  at 
the  time,  and  under  the  circumstances,  in  which 
that  decision  was  made.  On  a  question  relat- 
ing to  the  power  of  the  government,  where  I  am 
perfectly  satisfied  that  it  has  the  power,  I  can 
never  consent  to  abide  by  a  decision  denying  it, 
unless  made  with  reasonable  unanimity  and 
'acquiesced  in  by  the  country.  Where  [•570 
the  decision  is  recent,  and  is  only  made  by  a 
bare  majority  of  the  court,  and  during  a  time 
of  public  excitement  on  the  subject,  when  the 
question  has  largely  entered  into  the  political 
aiscussions  of  the  day,  I  consider  it  our  right 
and  duty  to  subject  it  to  a  further  examination, 
if  a  majoritv  of  the  court  are  dissatisfied  with 
the  former  decision.  And  in  this  case,  with  all 
deference  and  respect  for  the  former  judgment 
of  the  court,  I  am  so  fully  convinced  that  it 
was  erroneous,  and  prejudicial  to  the  rights, 
interest  and  safety  of  the  general  government, 
that  I,  for  one,  have  no  hesitation  in  reviewing 
and  overruling  it.  It  should  be  remembered, 
that  this  court,  at  the  very  term  in  which,  and 
within  a  few  weeks  after,  the  decision  in  Hep- 
burn V.  Oriswoldf  supra,  was  delivered,  wh^ 
the  vacancies  on  the  Bench  were  filled,  deter- 
mined to  hear  the  question  re-argued.  This 
fact  must  necessarily  nave  had  the  effect  of  ap- 
prising the  country  that  the  decision  was  not 
fully  acquiesced  in,  and  of  obviating  any  in- 
jurious consequences  to  the  business  of  the 
country  by  its  reversal. 

In  my  judgment  the  decrees  in  all  the  eases 
before  us  should  be  affirmed. 

Mr.  Chief  Justice  Cl&ase,  diss^iting: 

We  dissent  from  the  argument  and  e<mela- 
sion  in  the  opinion  just  announced. 

The  rule,  by  which  the  constitutionality  of 
an  act  of  Congress  passed  in  the  alleged  exer- 
cise of  an  implied  power  is  to  be  tried  is  no 
longer,  in  this  court,  open  to  question.  It  was 
laid  down  in  the  case  of  MoCuUoch  v.  Mary- 
land, 4  Wheat.  421,  by  Chief  Justice  MarshaU« 
in  these  words:  ''Let  the  end  be  legitimate; 
let  it  be  within  the  scope  of  the  Constitution, 
and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  pro- 
hibited but  consistent  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional." 
'  And  it  is  the  plain  duty  of  the  court  to  pro- 
nounce acts  of  'Congress  not  made  in  [*571 
the  exercise  of  an  express  power  not  coming 
within  the  reasonable  scope  of  this  rule  if  made 
in  virtue  of  an  implied  power,  unwarranted  by 
the  Constitution.  Acts  of  Congress  not  made 
in  pursuance  of  the  Constitution  are  not  laws. 

Neither  of  these  propositions  was  questioned 
in  the  case  of  Hepburn  v.  Oriawold,  8  Wall.  006, 
19  L.  ed.  520.  The  judges  who  dissented  in  that 
case  maintained  that  the  clause  in  the  act  of 
February  25,  1862,  making  the  United  States 
notes  a  legal  tender  in  payment  of  debts  was  an 
appropriate,  plainly  adapted  means  to  a  consti- 
tutional end,  not  prohibited  but  consistent  with 
the  letter  and  spirit  of  the  Constitution.  The 
majority  of  the  court  as  then  constituted,  five 
judges  out  of  eight,  felt  ''obliged  to  conclude 
that  an  act  making  mere  promises  to  pay  dol- 
lars a  legal  tender  in  payments  of  debts  previ- 
ously contracted  is  not  a  means  appropriate, 
plainly  adapted,  really  calculated  to  carry  into 
effect  any  express  power  vested  in  Congress,  is 
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inconsistent  with  the  spirit  of  the  Constitution, 
and  is  prohibited  by  the  Constitution." 

In  the  case  of  the  United  States  v.  DeWitt, 
9  Wall.  41,  19  L.  ed.  693,  we  held  unanimously 
that  a  provision  of  the  internal  revenue  law 
prohibiting  the  sale  of  certain  illuminating  oil 
in  the  states  was  unconstitutional,  though  it 
might  increase  the  production  and  sale  of  other 
oils,  and  consequently  the  revenue  derived  from 
them,  because  this  consequence  was  too  remote 
and  uncertain  to  warrant  the  court  in  sajring 
that  the  prohibition  was  an  appropriate  and 
plainly  adapted  means  for  carrying  mto  execu- 
tion the  power  to  lav  and  collect  taxes. 

We  agree,  then,  that  the  question  whether  a 
law  is  a  necessary  and  proper  means  to  execu- 
tion of  an  express  power,  within  the  meaning  of 
these  words  as  denned  by  the  rule — ^that  is  to 
say,  a  means  appropriate,  plainly  adapted,  not 
prohibited  but  consistent  with  the  letter  and 
spirit  of  the  Constitution — ^is  a  judicial  ques- 
tion. Congress  may  not  adopt  any  means  for 
the  execution  of  an  express  power  that  Con- 
gress may  see  fit  to  adopt.  It  must  be  a  neces- 
57S*]  sary  and  *  proper  means  within  the  fair 
meaning  of  the  rule.  If  not  such  it  cannot  be 
employed  consistently  with  the  Constitution. 
Whether  the  means  actually  employed  in  a 
given  case  are  such  or  not  the  court  must  de- 
cide. The  court  must  judge  of  the  fact.  Con- 
gress of  the  degree  of  necessity. 

A  majority  of  the  court,  five  to  four,  in  the 
opinion  whidi  has  just  been  read,  reverses  the 
judgment  rendered  by  the  former  majority  of 
five  to  three,  in  pursuance  of  an  opinion  formed 
after  repeated  arguments,  at  successive  terms, 
and  careful  consideration;  and  declares  the  le- 
gal tender  clause  to  be  constitutional ;  that  is  to 
say,  that  an  act  of  Congress  making  promises 
to  pay  dollars  legal  tender  as  coined  dollars  in 
payment  of  pre-existing  debts  is  a  means  appro- 
priate and  plainly  adapted  to  the  exercise  of 
powers  expressly  granted  by  the  Constitution, 
and  not  prohibited  itself  by  the  Constitution 
but  consistent  with  its  letter  and  spirit.  And 
this  reversal,  unprecedented  in  the  history  of 
the  court,  has  been  produced  by  no  change  in 
the  opinions  of  those  who  concurred  in  the 
former  judgment.  One  closed  an  honorable  ju- 
dicial career  by  resignation  after  the  case  had 
been  decided  (27th  November,  1869)  after  the 
opinion  had  been  read  and  agreed  to  in  confer- 
«tice  (29th  January,  1870),  and  after  the  day 
when  it  would  have  been  delivered  in  court 
(31st  January,  1870)  had  not  the  delivery  been 
postponed  for  a  week  to  give  time  for  the  prep- 
aration of  the  dissenting  opinion.  The  court 
was  then  full,  but  the  vacancy  caused  by  the 
resignation  of  Mr.  Justice  Grier  having  been 
subMquently  filled  and  an  additional  justice 
having  been  appointed  under  the  act  increasing 
the  number  of  judges  to  nine,  which  took  ef- 
fect on  the  first  Monday  of  December,  1869,  the 
then  majority  find  themselves  in  a  minority  of 
the  court,  as  now-  constituted,  upon  the  ques- 
tion. 

Their  convictions,  however,  remain  un- 
dunged.  We  adhere  to  the  opinion  pronounced 
in  Hepburn  v.  Qriswold.  Reflection  has  only 
wrought  a  firmer  belief  in  the  soundness  of  the 
constitutional  doctrines  maintained,  and  in  the 
importance  of  them  to  the  country. 

573* J  •We  agree  that  much  of  what  was  said  they  found  in  the  feuct  that  an  "express  power 
in  the  dissenting  opinion  in  that  case,  which  over  the  lawful  monev  of  the  country  was  con- 
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has  become  the  opinion  of  a  majority  of  the 
court  as  now  constituted,  was  correctly  said. 
We  fully  agree  in  all  that  was  quoted  from 
Chief  Justice  Marshall.  We  had,  indeed,  ac- 
cepted, without  reserve,  the  definition  of  im- 
plied powers  in  which  that  great  judge  summed 
up  his  argument,  of  which  the  language  quoted 
formed  a  part.  But  if  it  was  intended  to  as- 
cribe to  us  "the  doctrine  that  when  an  act  of 
Congress  is  brought  to  the  test  of  this  clause  of 
the  Constitution,"  namely:  the  clause  granting 
the  power  of  ancillary  legislation,  "ite  neces- 
sity must  be  absolute,  and  its  adaptation  to  the 
conceded  purpose  unquestionable,''  we  must  be 
permitted  not  only  to  disclaim  it,  but  te  say 
that  there  is  nothing  in  the  opinion  of  the  then 
majority  which  approaches  the  assertion  of  any 
such  doctrine.  We  did,  indeed,  venture  to  cite, 
with  approval,  the  language  of  Judge  Story  in 
his  CTeat  work  on  the  Constitution,  that  the 
words  necessary  and  proper  were  intended  to 
have  "a  sense  at  once  admonitory  and  direc- 
tory," and  te  require  that  the  means  used  in 
the  execution  of  an  express  power  "should  be 
bona  fide,  appropriate  to  the  end"  (1  Story, 
Const.  42,  $  1251)  and  also  ventured  to  say 
that  the  10th  Amendment,  reserving  to  the 
states  or  the  people  all  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 

Srohibited  by  it  to  the  states,  "was  intended  to 
ave  a  like  admonitory  and  directory  sense," 
and  to  restrain  the  limited  government  estab- 
lished by  the  Constitution  from  the  exercise  of 
powers  not  clearly  delegated  or  derived  by  just 
inference  from  powers  -so  del^ated.  In  thus 
quoting  Judge  Story,  and  in  this  expression  of 
our  own  opinion,  we  certainly  did  not  suppose 
it  possible  that  we  could  be  imderstood  as  as- 
serting that  the  clause  in  question  "was  de- 
signed as  a  restriction  upon  the  ancillary  power 
incidental  to  every  grant  of  power  in  express 
terras.**  It  was  this  proposition  which  "was 
stkted  and  refuted"  in  MoGulloch  v.  Maryland. 
That  refutation  touches  nothing  said  by  us. 
We  assert  only  that  the  *  words  of  the  [*t574 
(Constitution  are  such  as  admonish  Congress 
that  implied  powers  are  not  to  be  rashly  or 
lightly  assumed,  and  that  they  are  not  to  be  ex- 
ercised at  all,  imless,  in  the  words  of  Judge 
Story,  the^  are  ''bona  fide  appropriate  te  the 
end,"  or,  m  the  words  of  Chief  Justice  Mar- 
shall, "appropriate,  plainly  adapted"  to  a  con- 
stitutional and  legitimate  end,  and  "not  pro- 
hibited, but  consistent  with  the  letter  and  spirit 
of  the  Constitution." 

There  appears,  therefore,  te  have  been  no  real 
difference  of  opinion  in  the  courts  as  to  the 
rule  by  which  the  existence  of  an  implied  power 
is  to  be  tested,  when  Hepburn  v.  Qriswold  was 
decided,  though  the  then  minority  seem  to  have 
supposed  there  was.  The  difference  had  refer- 
ence to  the  application  of  the  rule  rather  than 
to  the  rule  itself. 

Tlie  then  minority  admitted  that  in  the  pow- 
ers relating  to  coinage,  standing  alone,  there  is 
not  "a  sufficient  warrant  for  the  exercise  of  the 
power"  to  make  notes  a  legal  tender,  but 
thought  them  "not  without  decided  weight, 
when  we  come  to  consider  the  question  of  the 
existence  of  this  power  as  one  necessary  and 
proper  for  carrying  into  execution  other  ad- 
mitted powers  of  the  government."    This  weight 
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Aded  to  Congress  and  forbidden  to  the  states." 
It  seemed  to  them  not  an  "unreasonable  infer- 
^oe"  that,  in  a  certain  contingency,  "making 
the  securities  of  the  government  perform  the 
office  of  money  in  the  payment  of  debts  would 
be  in  harmony  with  the  power  expressly  grant- 
ed to  coin  money."  We  perceive  no  connection 
between  the  express  power  to  coin  money  and 
the  inference  that  the  government  may,  in  any 
contingency,  make  its  securities  perform  t)ie 
functions  of  coined  mcmey,  as  a  legal  tender  in 
payment  of  debts.  We  have  supposed  that  the 
power  'to  exclude  from  circulation  notes  not 
authorized  by  the  national  government  might, 
perhaps,  be  deduced  from  the  power  to  regulate 
the  value  of  coin;  but  that  the  power  of  the 
government  to  emit  bills  of  credit  was  an  exer- 
cise of  the  power  to  borrow  money,  and  that 
its  power  over  the  currency  was  incidental  to 
676*3  that  power  and  to  the  'power  to  regu- 
late commerce.  This  was  the  doctrine  of  The 
Veazie  Bank  v.  Fenno,  8  Wall.  548,  10  L.  ed. 
487,  although  not  fully  elaborated  in  that  case. 
The  question  whether  the  quality  of  legal  tender 
can  be  imparted  to  these  bills  depends  upon 
distinct  considerations. 

Was,  then,  the  power  to  make  these  notes  of 
the  government — ^the  bills  of  credit — a  legal 
tender  in  payments  an  appropriate,  plainly 
adapted  means -to  a  legitimate  and  constitu- 
tional «)dT  Or,  to  state  the  question  as  the 
opii^ion  of  the  then  minority  stated  it,  "does 
there  exist  any  power  in  Congress,  or  in  the 
goveniment,  by  express  grant,  in  execution  of 
which  this  Legal  Tender  Act  was  necessary  and 
proper  in  sense  here  defined  and  under  the  dr- 
eumstances  of  its  passage? 

The  opinion  of  the  then  minority  affirmed 
the  power  on  the  ground  that  it  was  a  necessary 
and  proper  means,  within  the  definition  of  the 
court,  in  the  case  of  MoCulloch  v.  Maryland,  to 
carry  on  war,  and  that  it  was  not  prohibited  by 
the  spirit  or  letter  of  the  Constitution,  though 
it  was  admitted  to  be  a  law  im])airing  the  obli- 
gation of  contracts,  and  notwithstanding  the 
objection  that  it  deprived  many  persons  of  their 
property  without  ccmipensation  and  without  due 
process  of  law. 

We  shall  not  add  much  to  what  was  said  in 
the  opinion  of  the  then  majority  on  these 
points. 

The  reference  made  in  the  opinion  just  read, 
as  well  as  in  the  argument  at  the  bar,  to  the 
opinions  of  the  Chief  Justice,  when  Secretary 
of  the  Treasury,  seems  to  warrant,  if  it  does 
not  require  some  observations  before  proceed- 
ing further  in  the  discussion. 

It  was  his  fortune  at  the  time  the  legal  tender 
clause  was  inserted  in  the  bill  to  authorize  the 
issue  of  United  States  notes  and  received  the 
sanction  of  Congress,  to  be  charged  with  the 
anxious  and  responsible  duty  of  providing  funds 
for  the  prosecution  of  the  war.  In  no  report 
made  by  him  to  Congress  was  the  expedient  of 
576*]  making  the  notes  of  the  *United  States 
a  legal  tender  suggested.  He  urged  the  issue 
of  notes  payable  on  demand  in  coin  or  received 
as  coin  in  payment  of  duties.  When  the  state 
banks  had  susi>ended  specie  payments,  he  rec- 
ommended the  issue  of  Unitea  States  notes  re- 
ceivable for  all  loans  to  the  United  States  and 
all  government  dues  except  duties  on  imports. 
In  his  report  of  December,  1862^  he  said  that 
320 


"United  States  notes  receivable  for  bonds  bear- 
ing a  secure  specie  interest  are  next  best  to 
notes  convertible  into  coin,*'  and  after  stating 
the  financial  measures  which  in  his  judgment 
were  advisable,  he  added: '"The  Secretary  rec- 
ommends, therefore,  no  mere  paper  money 
scheme,  but  on  the  contrary  a  series  of  meas- 
ures iookinff  to  a  safe  and  gradual  return  to 
gold  and  silver  as  the  only  permanent  basis, 
standard,  and  measure  of  value  recognized  by 
the  Constitution."  At  the  session  of  Confess 
before  this  report  was  made,  the  bill  containing 
the  legal  tender  clause  had  become  a  law.  He 
was  extremely  and  avowedly  adverse  to  this 
clause,  but  was  venr  solicitous  for  the  passage 
of  the  bill  to  authorize  the  issue  of  United 
States  notes  then  pending.  He  thought  it  in- 
dispensably necessary  that  the  authority  to 
issue  these  notes  should  be  granted  by  Congress. 
The  passage  of  the  bill  was  delayed,  if  not 
jeoparded,  by  the  difference  of  opinion  ^vhidi 
prevailed  on  the  question  of  making  them  a 
legal  tender.  It  was  under  these  circumstances 
that  he  expressed  the  opinion  when  called  npop 
by  the  Committee  of  Ways  and  Means,  that  it 
was  necessary;^  and  he  was  not  sorry  to  find  it 
sustained  by  the  decisions  of  respected  courts, 
not  unanimous,  indeed,  nor  without  contrary 
decisions  of  state  courts  equally  respectable. 
Examination  and  reflection  under  more  propi- 
tious circumstances  have  satisfied  him  tha^  tnis 
opinion  was  erroneous,  and  he  does  not  hesitate 
to  declare  it.  He  would  do  so,  just  as  unhesi- 
tatingly, if  his  favor  to  the  legal  tender  clause 
had  been  at  that  time  decided,  and  his  opinion 
as  to  the  constitutionality  of  the  measure  diear. 

*Was  the  making  of  the  notes  a  legal  [*677 
tender  necessary  to  the  carrying  on  the  war? 
In  other  words,  was  it  necessary  to  the  execu- 
tion of  the  power  to  borrow  money?  It  is  not 
the  question  whether  the  issue  of  notes  was  nec- 
essary, nor  whether  any  of  the  financial  meas- 
ures of  the  govemmeiit  were  necessary.  Tlie 
issuing  of  the  circulation  commonly  known  as 
greenbadcs  was  necessary,  and  was  constitn- 
tional.  They  were  necessary  to  the  payment  of 
the  army  and  the  navy  and  to  all  the  purposes 
for  which  the  govemm^it  uses  money.  The 
banks  had  suspended  specie  payment,  and  the 
government  was  reduced  to  the  alternative  of 
using  their  paper  or  issuing  its  own. 

Now,  it  is  a  common  error,  and  in  our  judg- 
ment it  was  the  error  of  the  opinion  of  the  mi- 
nority in  Hepburn  v.  Oriswold,  8  Wall.  606,  19 
L.  ed.  520,  and  is  the  error  of  the  opinion  just 
read,  that  considerations  pertinent  to  the  issue 
of  United  States  notes  have  been  urged  in  justi- 
fication of  making  them  a  le^l  tender.  Tlie 
real  question  is,  Was  the  making  them  a  legal 
tender  a  necesssary  means  to  the  execution  of 
the  power  to  borrow  money?  If  the  notes  would 
circulate  as  well  without  as  with  this  quality 
it  is  idle  to  urge  the  plea  of  such  necessity. 
But  the  circulation  of  the  notes  was  amply 
provided  for  by  making  them  receivable  for  aU 
national  taxes,  all  dues  to  the  ^vemment  and 
all  loans.  This  was  the  provision  relied  upon 
for  the  purpose  by  the  Se^sretarr  when  the  oiU 
was  first  prepared,  and  hip  refiecndons  since  have 

1  Letters  of  the  Secretary  of  the  Treaminr  to 
the  Committee  of  Ways  and  Means.  January  22  and 
29,  1862 ;  Spauldlng's  Financial  History,  pp.  27,  46, 
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coorineed  him  that  it  was  sufficient.  Nobody 
oouid  pay  a  tax,  or  any  debt,  or  buy  a  bond 
without  using  these  notes.  As  the  notes,  not 
being  immediately  redeemable,  would,  undoubt- 
edly, be  cheaper  than  coin,  they  would  be  pre- 
ferred by  debtors  and  purchasers.  They  would 
thus,  by  the  universal  law  of  trade,  pass  into 
general  circulation.  As  long  as  they  were  main- 
tained by  the  government  at  or  near  par  value 
of  snecie  they  would  be  accepted  in  payment  of 
all  dues,  private  as  well  as  public.  Debtors,  as 
a  general  rule,  would  pay  in  nothing  else  unless 
compelled  by  suit,  and  creditors  would  accept 
them  as  long  as  they  would  lose  less  by  accept- 
ance than  by  suit.  In  new  transactions,  sellers 
would  demand  and  purchasers  would  pay 
578*]  *the  premium  for  specie  in  the  prices 
of  commodities.  The  difference  to  them,  m  the 
currency,  whether  of  coin  or  of  paper,  would 
be  in  the  fluctuations  to  which  the  latter  is  sub- 
ject. So  long  as  notes  should  not  sink  so  low 
as  to  induce  creditors  to  refuse  to  receive  them 
because  they  could  not  be  said  to  be  in  any  just 
sense  payments  of  debts  due,  a  provision  for 
making  them  a  legal  tender  would  be  without 
effect  except  to  discredit  the  currency  to  which 
it  was  applied.  The  real  support  of  note  circu- 
lation not  convertible  on  demand  into  coin,  is 
receivability  for  debts  due  the  government,  in- 
cluding specie  loans,  and  limitation  of  amount. 
If  the  amount  is  smaller  than  is  ne^fled  for  the 
transactions  of  the  country,  and  the  law  allows 
the  use  in  these  transactions  of  but  one  descrip- 
tion of  currency,  the  demand  for  that  descrip- 
tion will  prevent  its  depreciation.  But  history 
shows  no  instance  of  paper  issues  so  restricted. 
An  approximation  in  limitation  is  all  that  is 
possible,  and  this  was  attempted  when  the  is- 
sues of  United  States  notes  were  restricted  to 
one  hundred  and  fifty  millions.  But  this  limit 
was  soon  extended  to  four  hundred  and  fifty 
millions,  and  even  this  was  soon  practically  re- 
moved 1^  the  provision  for  the  issue  of  notes 
by  the  national  banking  associations  without 
any  provision  for  corresponding  reduction  in 
the  circulation  of  United  States  notes ;  and  still 
furtfauer  by  the  laws  authorizing  the  issue  of  in- 
terest bearing  securities,  made  a  tender  for 
their  amount,  excluding  interest. 

The  beet  support  for  note  circulation  is  not 
limitation,  but  receivability,  especially  for  loans 
bearing  coin  ii\terest.  This  support  was  given 
until  the  fall  of  1864,  when  a  loan  bearing  in- 
creased cur^ncy  interest,  payable  in  tnree 
years  and  convertible  into  a  loan  bearing  less 
coin  interest,  was  substituted  for  the  six  per 
cent  and  five  per  cent  loans  bearing  specie  in- 
terest, for  which  the  notes  had  been  previously 
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It  is  plain  that  a  currency  so  supported  can- 
not depreciate  more  than  the  loans;  in  other 
words  below  the  general  credit  of  the  country. 
It  will  rise  or  fall  with  it.  At  the  present 
moment,  if  the  notes  were  received  for  five  per 
579*1  cent  *bonds,  they  would  be  at  par.  In 
other   words,   specie  payments   would   be    re- 


Now,  does  making  the  notes  a  legal  tender 
increase  their  value?  It  is  said  that  it  does, 
by  giving  them  a  new  use.  The  bestpolitical 
economists  say  that  it  does  not.  Wiien  the 
government  compels  the  people  to  receive  it^ 


It  practically  represents  itself  insolvent.  This 
certainly  does  not  improve  the  value  of  its 
notes.  It  is  an  element  of  depreciation.  In 
addition,  it  creates  a  powerful  interest  in  the 
debtor  class  and  in  the  purchasers  of  bonds  to 
depress  to  the  lowest  point  the  credit  of  the 
notes.  The  cheaper  these  become,  the  easier 
the  payment  of  debts,  and  the  more  profitable 
the  investments  in  bonds  bearing  coin  interest. 

On  the  other  hand,  the  higher  prices  become, 
for  everjrthing  the  government  needs  to  buy, 
and  the  greater  the  accumulation  of  public  as 
well  as  private  debt.  It  is  true  that  such  a 
state  of  things  is  acceptable  to  the  debtors,  in- 
vestors in  bonds  and  speculators.  It  is  thpir 
opportunity  of  relief  or  wealth.  And  many 
are  persuaded  by  their  representations  that  the 
forced  circulation  is  not  only  a  necessity  but 
a  benefit.  But  the  apparent  benefit  is  a  dolu-  * 
sion  Jind  the  necessity,  imaginary.  In  their 
legitimate  use,  the  notes  are  hurt,  not  helped 
by  being  made  a  legal  tender.  The  legal-ten- 
der quality  is  only  valuable  for  the  purposes  of 
dishonesty.  Every  honest  purpose  is  answered 
as  well  and  better  without  it. 

We  have  no  hesitation,  therefore  in  declar- 
ing our  conviction  that  the  makinof  of  these 
nc^es  a  legal  tender  was  not  a  necessary  or 
proper  means  to  the  carrying  on  war  or  to  the 
exercise  of  any  express  power  of  the  govern- 
ment. 

But  the  absence  of  necessity  is  not  our  only 
or  our  weightiest  objection  to  this  legal  tender 
clause.  We  still  think,  notwithstanding  the  ar- 
gument adduced  to  the  contrair,  that  it  does 
violate  an  express  provision  of  the  Constitu- 
tion, and  the  spirit,  if  not  the  letter,  of  the 
whole  instrument.  It  cannot  be  maintained 
that  legislation  justly  'obnoxious  to  [*580 
such  objections  can  be  maintained  as  the  exer- 
cise of  an  implied  power.  There  can  be  no 
implication  against  the  Constitution.  Legisla- 
tion to  be  warranted  as  the  exercise  of  implied 
powers  must  not  be  "prohibited,  but  consistent 
with  the  letter  and  spirit  of  the  Constitution." 

The  5th  Amendment  provides  that  no  person 
shall,  be  deprived  of  liife,  liberty,  or  property 
without  compensation  or  due  process  of  law. 
The  opinion  of  the  former  minority  says  that 
the  argument  against  the  validity  of  the  legal 
toider  clause,  founded  on  this  constitutional 
provision,  is  *'too  vague  for  their  perception."*  It 
says  that  a  "declaration  of  war  would  be  thus 
unconstitutional,"  because  it  might  depreciate 
the  value  of  property;  and  "the  abolition  of 
tariff  on  sugar  or  iron,"  because  it  might  de- 
stroy the  capital  employed  in  those  manufac- 
tures; and  "the  successive  issues  of  govern- 
ment bonds,"  because  they  might  make  those 
already  in  private  hands  less  valuable.  But 
it  seems  to  have  escaped  the  attention  of  the 
then  minority  that  to  declare  war,  to  lay 
and  repeal  taxes,  and  to  borrow  money,  are  all 
express  powers,  and  that  the  then  majority 
were  opposing  the  prohibition  of  the  Con- 
stitution to  uie  claim  of  an  implied  power. 
Besides,  what  resemblance  is  there  between 
the  effect  of  the  exercise  of  these  express 
powers  and  the  operation  of  the  legal 
tender  clause  upon  pre-existing  debts?  Tlie 
former  are  indirect  effects  of  the  exer- 
cise  of   undisputed    powers.    The   latter   acts 


notes,  it  virtually  declares  that  it  does  not  directly  upon  the  relations  of  debtdr  and  cred- 
expect  them  to  be  received  without  compulsion,  itor.  It  violates  that  fundamental  principle 
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of  all  just  legislation  that  the  legislature  shall 
not  take  the  property  of  A  and  give  it  to  B. 
It  says  that  B,  who  has  purchased  a  farm  of 
A  for  a  certain  price,  may  keep  the  farm  with- 
out paying  for  it,  if  he  will  only  tender  cer- 
tain notes  which  may  bear  some  proportion  to 
the  price,  or  be  even  worthless.  It  seems  to 
us  that  this  is  a  manifest  violation  of  this 
clause  of  the  Constitution. 

We  think,  also,  that  it  is  inconsistent  with 
the  spirit  of  the  Constitution,  in  that  it  im- 
pairs the  obligation  of  contracts.  In  the  opin- 
ion of  the  then  minority  it  is  franklv  said: 
"Undoubtedly,  it  is  a  law  impairing  the  obli- 
581*]  gation  of  contracts  made  *before  its 
passage,"  but  it  is  immediately  added:  **While 
the  Constitution  forbids  the  states  to  pass 
such  laws,  it  does  not  forbid  Congress,"  and 
this  opinion,  as  well  as  the  opinion  just  read, 
refers  to  the  express  authority  to  establish  a 
uniform  system  of  bankruptcy  as  a  proof  that 
it  was  not  the  intention  of  the  Constitution  to 
withhold  that  power.  It  is  true  that  the 
Constitution  grants  authority  to  pass  a  bank- 
rupt law,  but  our  inference  is,  that  in  this 
way  only  can  Congress  discharge  the  obliga- 
tion of  contracts.  It  may  provide  for  ascer- 
taining the  inability  of  debtors  to  perform 
their  contracts,  and,  upon  the  surrender  of  all 
their  property,,  may  provide  for  their  discharge. 
But  this  is  a  very  different  thing  from  provid- 
ing that  they  may  satisfy  contracts  without 
payment,  without  pretense  of  inability,  and 
without  any  judicial  proceeding. 

That  Congress  possesses  the  general  power 
to    impair    the    obligation    of    contracts,    is    a 

Sroposition  which,  to  use  the  language  of  Chief 
ustice  Marshall  [Fletcher  v.  Peck,  6  Cranch, 
132),  "must  find  its  vindication  in  a  train  of 
reasoning  not  often  heard  in  courts  of  justice." 
"It  may  well  be  added,"  said  the  same  great 
judge  (6  Cranch,  135),  "whether  the  nature 
of  society  and  of  government  does  not  prescribe 
some  limits  to  legislative  power;  and,  if  any 
be  prescribed,  where  are  they  to  be  found,  if 
the  property  of  an  individual,  fairly  and  hon- 
estly acquired,  can  be  seized  without  compen- 
sation? To  the  legislature  all  legislative  pow- 
er is  granted,  but  the  question  whether  the 
act  of  transferring  the  property  of  an  indi- 
vidual to  the  public  is  in  the  nature  of  a 
legislative  power  is  well  worthy  of  serious  re- 
flection." 

And  if  the  property  of  an  individual  cannot 
be  transferred  to  the  public,  how  much  less  to 
another  individual? 

These  remarks  of  Chief  Justice  Marshall 
were  made  in  a  case  in  which  it  became  neces- 
sary to  determine  whether  a  certain  act  of 
the  legislature  of  Georgia  was  within  the  con- 
stitutional prohibition  against  impairing  the 
obligation  of  contracts.  And  they  assert  fun- 
damental principles  of  society  and  government 
in  which  that  prohibition  had  its  origin. 
582*]*They  apply  with  great  force  to  the 
construction  of  the  Constitution  of  the  Unit- 
ed States.  In  like  manner  and  spirit  Mr.  Jus- 
tice Chase  had  previously  declared  {Colder 
V.  Bull,  3  Dall.  388)  that  "an  act  of  the  leg- 
islature contrary  to  the  great  first  principles 
of  the  social  compact  cannot  be  considered 
a  rightful  exercise  of  legislative  authority." 
Among  suc^j  acts  he  instances  "a  law  that  de- 
stroys or  impairs  the  lawful  private  contracts 
of  citizens."     Can  we  be  mistaken  in  saying 


that  such  a  law  is  contrary  to  the  spirit  of  a 
Constitution  ordained  to  establish  justice?  Can 
we  be  mistaken  in  thinking  that  if  Marshall 
and  Story  were  here  to  pronoimce  judgment 
in  this  case  they  would  declare  the  legal  ten- 
der clause  now  in  question  to  be  prohibited  by 
and  inconsistent  with  the  letter  and  spirit 
of  the  Constitution? 

It  is  unnecessary  to  say  that  we  reject  whol- 
ly the  doctrine,  advanced  for  the  first  time, 
we  believe,  in  this  court,  by  the  present  major- 
ity, that  the  legislature  has  any  "powers  im- 
der  the  Constitution  which  grow  out  of  the  ag- 
gregate of  powers  conferred  upon  the  gov- 
ernment, or  out  of  the  sovereignty  instituted 
by  it."  If  this  proposition  be  admitted,  and  it 
be  also  admitted  that  the  legislature  is  the 
sole  judge  of  the  necessity  for  the  exercise 
of  such  powers,  the  government  becomes  prac- 
tically absolute  and  unlimited. 

Our  observations  thus  far  have  been  directed 
to  the  question  of  the  constitutionality  of  the 
legal  tender  clause  and  its  operation  upon  con- 
tracts made  before  the  passage  of  the  law.  We 
shall  now  consider  whether  it  be  constitutional 
in  its  application  to  contracts  made  after  its 
passage.  In  other  words,  whether  Congress 
has  power  to  make  anything  but  coin  a  l^al 
tender. 

And  here  it  is  well  enough  again  to  say  that 
we  do  not  question  the  authority  to  issue  notes 
or  to  fit  them  for  a  circulating  medium,  or  to 
promote  their  circulation  by  providing  for 
their  receipt  in  payment  of  debts  to  the  gov- 
ernment, and  for  redemption  either  in  coin  or 
in  bonds;  in  short,  to  adapt  them  to  use  as 
currency.  Nor  do  we  question  the  'law-  £*5fi(3 
fulness  of  contracts  stipulating  for  payment 
in  such  notes,  or  the  propriefy  of  enforcing 
the  performance  of  such  contracts  of  holding 
the  tender  of  such  currency,  according  to  their 
terms,  sufficient.  The  question  is,  nas  Con- 
gress power  to  make  the  notes  of  the  govern- 
ment, redeemable  or  irredeemable,  a.  legal  t«i- 
der  without  contract  and  against  the  will  of 
the  person  to  whom  they  are  tendered?  In 
considering  this  question  we  assume  as  a  fun- 
damental proposition  that  it  is  the  duty  of 
every  government  to  establish  a  standard  of 
value.  The  necessity  of  such  a  standard  is, 
indeed,  universally  acknowledged.  Without  it 
the  transactions  of  society  would  become  im- 
possible. All  measures,  whether  of  extent  or 
weight,  or  value,  must  have  certain  propor- 
tions of  that  which  they  are  intended  to 
measure.  The  unit  of  extent  must  have  cer- 
tain definite  length,  the  imit  of  weight  cer- 
tain definite  gravity,  and  the  imit  of  value 
certain  definite  value.  These  units,  multi- 
plied or  suDdivided,  supply  the  standards  by 
which  all  measures  are  properly  made.  The 
selection,  therefore,  by  the  common  consent 
of  all  nations,  of  gold  and  silver  as  the  stand- 
ard of  value,  was  natural,  or  more  correctly 
speaking,  inevitable.  For  whatever  definitions 
of  value  political  economists  may  have  given, 
they  all  agree  that  gold  and  silver  have  more 
value  in  proportion  to  weight  and  size,  and 
are  less  subject  to  loss  by  wear  or  abrasion 
than  any  other  material  capable  of  easy  sub- 
division and  impression,  and  that  their  value 
changes  less  and  by  slower  d^^ees,  through 
considerable  periods  of  time,  than  that  of  any 
other  substance  which  could  be  used  for  the 
same  purpose.     And  these  are  qualities  indis- 
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pensable  to  the  convenient  use  of  the  standard 
required.  In  the  construction  of  the  constitu- 
tional grant  of  power  to  establish  a  standard 
of  value  every  presumption  is,  therefore, 
against  that  which  would  authorize  the  adop- 
tion of  any  other  materials  than  those  sanc- 
tioned by  universal  consent. 

But  the  terms  of  the  only  express  grant  in 
the  Constitution  of  power  to  establish  such  a 
standard  leave  little  room  for  presumptions. 
The  power  conferred  is  the  power  to  coin 
money,  and  these  words  must  be  understood  as 
584*]  they  were  *used  at  the  time  the  Con- 
stitution was  adopted.  And  we  have  been  re- 
ferred to  no  authority  which  at  that  time  de- 
fined coining  otherwise  than  as  minting  or 
stamping  metals  for  money;  or  money  other- 
wise than  as  metal  coined  for  the  purposes  of 
commerce.  These  are  the  words  of  Johnson, 
whose  great  dictionary  contains  no  reference 
to  rocmey  of  paper. 

It  is  true  that  notes  issued  by  banks,  both 
in  England  and  America,  were  then  in  circu- 
lation, and  were  used  in  exchanges,  and  in 
common  speech  called  money,  and  that  bills 
of  credit,  issued  both  by  Congress  and  by  the 
states,  had  been  recently  in  circulation  under 
the  same  general  name;  but  these  notes  and 
bills  were  never  regarded  as  real  money,  but 
were  always  treated  as  its  representatives  on- 
ly, and  'v^re  described  as  currency.  The  legal- 
tender  notes  themselves  do  not  purport  to  be 
anything  else  than  promises  to  pay  money. 
Tbey  have  been  held  to  be  securities  and,  there- 
fore, exempt  from  state  taxation  {Bank  v. 
Bupervisors,  7  Wall.  31,  19  L.  ed.  62),  and  the 
ideft  that  it  was  ever  designed  to  make  such 
notes  a  standard  of  value  by  the  framers  of 
the  Constitution  is  wholly  new.  It  seems  to 
us  impossible  that  it  could  have  been  enter- 
tained. Its  assertion  seems  to  us  to  ascribe 
folly  to  the  framers  of  our  fundamental  law, 
and  to  contradict  the  most  conspicuous  facts  in 
our  public  history. 

The  power  to  coin  money  was  a  power 
to  determine  the  fineness,  weight  and  denomina- 
tions of  the  metallic  pieces  by  which  values 
were  to  be  measured;  and  we  do  not  perceive 
how  this  meaning  can  be  extended  without  do- 
ing violence  to  the  very  words  of  the  Consti- 
tution by  imposing  on  them  a  sense  they  were 
never  intended  to  bear.  This  construction  is 
supported  by  contemporaneous  and  all  subse- 
quent action  of  the  legislature;  by  all  the  re- 
corded utterances  of  statesmen  and  jurists,  and 
the  unbroken  tenor  of  judicial  opinion  until 
a  Tery  recent  period,  when  the  excitement  of 
the  Civil  War  led  to  the  adoption,  by  many, 
of  different  views. 

5S5*]  'The  sense  of  the  Convention  which 
framed  the  Constitution  is  clear,  from  the 
account  given  by  Mr.  Madison  of  what  took 
place  when  the  power  to  emit  bills  of  credit 
was  stricken  frcHn  the  reported  draft.  He  says 
distinctly  that  he  acquiesced  in  the  motion 
to  strike  out,  because  the  government  would 
not  be  disabled  thereby  from  the  use  of  pub- 
lic notes,  so  far  as  they  would  ^e  safe  and 
proper,  while  it  cut  off  the  pretext  for  a  pa- 
per currency,  and  particularly  for  making  the 
bills  a  tender  either  for  public  or  private  debts. 
S  Mad.  Papers,  1346.  The  whole  discussion 
npoQ  bills  of  credit  proves,  beyond  all  possi- 
ble question,  that  the  Convention  regarded  the 


The  papers  of  the  Federalist,  widely  circu- 
lated in  favor  of  the  ratification  of  the  Consti- 
tution, discuss  briefly  the  power  to  coin  mon- 
ey, as  a  power  to  fabricate  metallic  money, 
without  a  hint  that  any  power  to  fabricate 
money  of  any  other  description  was  given  to 
Congress  (Dawson's  Federalist,  294),  and  the 
views  which  it  promulgated  may  be  fairly  re- 
garded as  the  views  of  those  who  voted  for 
adoption. 

Acting  upon  the  same  views,  Congress  took 
measures  for  the  establishment  of  a  mint, 
exercising  thereby  the  power  to  coin  money, 
and  has  continued  to  exercise  the  same  power, 
in  the  same  way,  until  the  present  day.  It 
established  the  dollar  as  the  money  unit,  de- 
termined the  quantity  and  quality  of  gold  and 
silver  of  which  each  coin  should  consist,  and 
prescribed  the  denominations  and  forms  of  all 
coins  to  be  issued.  1  Stat,  at  L.  225,  246,  and 
subsequent  acts.  Until  recently  no  one  in  Con- 
gress ever  suggested  that  that  body  possessed 
power  to  make  aujrthing  else  a  standard  of 
value. 

Statesmen  who  have  disagreed  widely  on 
other  points  have  agreed  in  the  opinion  that 
the  only  constitutional  measures  oif  value  are 
metallic  coins,  struck  as  regulated  by  the  au- 
thority of  Congress.  Mr.  Webster  expressed 
not  only  his  opinion  but  the  universal  and  set- 
tled conviction  of  'the  country  when  [*586 
he  said  (4  Web.  Works,  271,  280)  :  '*Most  un- 
questionably there  is  no  legaJ  tender  and  there 
can  be  no  legal  tender  in  this  country,  under 
the  authority  of  this  government  or  any  other, 
but  gold  and  silver,  either  the  coinage  of  our 
mints  or  foreign  coin  at  rates  regulated  by 
Congress.  This  is  a  constitutional  principle 
perfectly  plain  and  of  the  very  highest  import- 
ance. The  states  are  prohibited  from  making 
anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts,  and  although  *no  such  express 
prohibition  is  applied  to  Congress,  yet  as 
Congress  has  no  power  granted  to  it  m  this 
respect  but  to  coin  money  and  regulate  the 
value  of  foreign  coin,  it  clearly  has  no  power 
to  substitute  paper  or  anything  else  for  coin 
as  a  tender  in  payment  of  debts  and  in  dis- 
charge of  contracts." 

And  this  court,  in  Chvin  v.  Breedlove,  2  How. 
38,  said:  "By  the  Constitution  of  the  United 
States  gold  and  silver  coin  made  current  by 
law  can  only  be  tendered  in  payment  of  debts.** 
And  in  The  United  States  v.  Marigold,  9  How. 
567,  this  court,  speaking  of  the  trust  and  duty 
of  maintaining  a  uniform  and  pure  metallic 
standard  of  uniform  value  throughout  the 
Union,  said:  "The  power  of  coining  money 
and  regulating  its  value  was  delegated  to  Con- 
gress by  the  Constitution  for  the  very  purpose, 
as  assigned  by  the  framers  of  that  instrument, 
of  creating  and  preserving  the  uniformity  and 
purity  of  such  a  standard  of  value." 

The  present  majority  of  the  court  say  that 
legal  tender  notes  "have  become  the  universal 
measure  of  values,"  and  they  hold  that  the 
legislation  of  Congress  substituting  such  meas- 
ures for  coin  by  making  the  notes  a  legal  ten- 
der in  payment,  is  warranted  by  the  Constitu- 
tion. 

But  if  the  plain  sense  of  words,  if  the  con- 
temporaneous exposition  of  parties,  if  common 
consent  in  understanding,  if  the  opinions  of 
courts  avail  anything  in  determining  the  mean- 


power    to  make   notes   a   I^?al   tender  as   ab-    ing  of  the  Constitution,  it  seems  impossible  to 
solutely  exduaed  from  the  Constitution.  doubt  that  the  power  to  coin  money  is  a  power 
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to  establish  a  uniform  standard  of  value,  and 
that  no  other  power  to  establish  such  a  stand- 
ard, by  making  notes  a  legal  tender,  is  con- 
ferred upon  Congress  by  the  Constitution. 
687*]  *My  brothers  Clifford  and  Field 
concur*  in  these  views,  but  in  consideration  of 
the  importance  of  the  principles  involved  will 
deliver  their  separate  opinions.  My  brother 
Nelson  also  dissents. 

Mr.  Justice  Clifford,  dissenting: 

Money,  in  the  constitutional  sense,  means 
coins  of  gold  and  silver  fabricated  and  stamped 
by  authority  of  law  as  a  measure  of  value,  pur- 
suant to  the  power  vested  in  Congress  by  the 
Constitution.  Walker's  Science  of  Wealth, 
124;  Liverpool  on  Coins,  8. 

Coins  of  copper  may  also  be  minted  for  small 
fractional  circulation,  as  authorized  by  law  and 
the  usage  of  the  government  for  eighty  years, 
but  it  IS  not  necessary  to  discuss  that  topic 
at  large  in  this  investigation.  7  Jeff.  Works, 
462. 

Even  the  authority  of  Congress  upon  the  gen- 
eral subject  does  not  extend  beyond  the  power 
to  coin  money,  reflate  the  value  thereof  and 
of  foreign  coin.     Const.^  art.  8,  clause  5. 

Express  power  is  also  conferred  upon  Con- 
gress to  fix  the  standard  of  weights  and  meas- 
ures, and  of  course  that  standard,  as  applied  to 
future  transactions,  may  be  varied  or  changed 
to  promote  the  public  interest,  but  the  grant  of 
power  in  respect  to  the  standard  of  value  is  ex- 
pressed in  more  guarded  language,  and  the 
grant  is  much  more  restricted. 

Power  to  fix  the  standard  of  weights  and 
measures  is  evidently  a  power  of  comparatively 
wide  discretion,  but  the  power  to  regulate  the 
value  of  the  money  authorized  by  the  Constitu- 
tion to  be  coined  is  a  definite  and  precise  grant 
of  power,  admittijig  of  very  little  discretion  in 
its  exercise,  and  is  not  equivalent,  except  to  a 
very  limited  extent,  to  the  power  to  fix  the 
standard  of  weights  and  measures,  as  the 
money  authorized  by  that  clause  of  the  Consti- 
tution is  coined  money,  and  as  a  necessary  con- 
sequence must  be  money  of  actual  value,  fabri- 
cated from  the  precious  metals  generally  used 
for  that  purpose  at  the  period  when  the  Consti- 
tution was  framed. 

588*]  *Coined  money,  such  as  is  authorized  by 
that  clause  of  the  instrument,  consists  only  of 
the  coins  of  the  United  States  fabricated,  and 
stamped  by  authority  of  law,  and  is  the  same 
money  as  that  described  in  the  next  clause  of 
the  same  section  as  the  current  coins  of  the 
United  States,  and  is  the  same  money  also  as 
"the  gold  and  silver  coins"  described  in  the 
10th  section  of  the  same  article,  which  pro- 
hibits the  states  from  coining  money,  emitting 
bills  of  credit,  or  making  '^anything  but  gold 
and  silver  coin  a  tender  in  pajrment  of  debts." 

Intrinsic  value  exists  in  gold  and  silver,  as 
well  before  as  after  it  is  fabricated  and 
stamped  .as  coin,  which  shows  conclusively  that 
the  principal  discretion  vested  in  Congress  un- 
der that  clause  of  the  Constitution  consists  in 
the  power  to  determine  the  denomination,  fine- 
ness, or  value  and  description  of  the  coins  to  be 
•truck,  and  the  relatvire  proportion  of  gold  or 
silver,  whether  standard  or  pure,  and  the  pro- 
portion, of  alloy  to  be  used  in  minting  the  coins, 
fP'i  to  prescribe  the  mode  in  which  the  in- 
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tended  object  of  the  grant  shall  be  accomplished 
and  carried  into  priuH^ical  effect. 

Discretion,  to  some  extent,  in  prescribing  the 
value  of  the  coins  minted,  is,  beyond  doubt, 
vested  in  Congress,  but  the  plain  intent  of  the 
Cimstitution  is  that  Congress,  in  determining 
that  matter,  shall  be  governed  chiefly  by  the 
weiffht  and  intrinsic  value  of  the  coins,  as  it 
is  clear  that  if  the  stamped  value  of  the  same 
should  much  exceed  the  real  value  of  gold  and 
silver  not  coined,  the  minted  coins  would  im- 
mediately cease  to  be  either  current  coins  or  a 
standard  of  value  as  contemplated  by  the  Con- 
stitution. Huskisson  on  Deprec.  Curr.,  22 
Financial  Pamph.,  679.  Commercial  trans- 
actions imperiously  require  a  standard  of  value, 
and  the  commercial  world,  at  a  very  early 
period  in  civilization,  adopted  gold  and  silver 
as  the  true  standard  for  that  purpose,  and  the 
standard  originally  adopted  has  ever  since  con- 
tinued to  be  so  regarded  by  universal  consent 
to  the  present  time. 

Paper  emissions  have,  at  one  time  or  aaot^r, 
been  authorized  and  emploved  as  currency  by 
most  commercial  nations,  ^and  by  no  [*589 
government,  past  or  present,  more  extensively 
than  by  the  United  States,  and  yet  it  is  safe  to 
afllrm  that  all  experience  in  its  use  as  a  circu- 
lating medium  has  demonstrated  the  proposi- 
tion that  it  oannot  by  any  legislation,  however 
stringent,  be  made  a  standard  of  value  or  the 
just  equivalent  of  gold  or  silver.  Attempts  of 
the  kind  have  always  failed,  and  no  body  of 
men,  whether  in  public  or  private  stations,  ever 
had  more  instructive  teachings  of  the  truth  of 
that  remark  than  the  patriotic  men  who  framed 
the  Federal  Constitution,  as  they  had  seen  the 

Sower  to  emit  bills  of  credit  freely  exercised 
uring  the  war  of  the  Revolution,  not  only  by 
the  Confederation,  but  also  by  the  states,  and 
knew  from  bitter  experience  its  calamitous 
effects  and  the  utter  worthlessness  of  such  a 
circulating  medium  as  a  standard  of  value* 
Such  men  so  instructed  could  not  have  done 
otherwise  than  they  did  do,  whidi  was  to  pro- 
vide an  irrepealable  standard  of  value,  to  be 
coined  from  gold  and  silver,  leaving  as  little 
upon  the  subject  to  the  discretion  of  Congress 
as  was  consistent  with  a  wise  forecast  and  an 
invincible  determination  that  the  essential 
principles  of  the  Constitution  should  be  per- 
petual as  the  means  to  secure  the  blessings  of 
liberty  to  themselves  and  their  posterity. 

Associated  as  the  grant  to  coin  money  and 
regulate  the  value  thereof  is  with  the  grant  to 
fix  the  standard  of  weights  and  measures,  the 
conclusion,  when  that  fact  is  properly  wei^lied 
in  connection  with  the  words  of  the  grant,  is 
irresistible  that  the  purpose  of  the  framers  of 
the  Constitution  was  to  provide  a  permanctit 
standard  of  value  which  should,  at  all  times 
and  under  all  circumstances,  consist  of  coin, 
fabricated  and  stamped,  from  gold  and  silver, 
by  authoritjr  of  law,  and  that  they  intended  at 
the  same  time  to  withhold  from  Congress,  as 
well  as  from  the  states,  the  power  to  substitute 
any  other  money  as  a  standard  of  value  in  mat- 
ters of  finance,  business,  trade,  or  commeree. 

Support  to  that  view  may  also  be  drawn  trom 
the  last  words  of  the  clause  giving  Congress  the 
unrestricted  power  to  regulate  the  value  of  for- 
eign coin,  as  it  would  be  difficult,  if  not  impossi- 
ble, to  give  full  effect  to  the  standard  of  value 
'prescribed    by    the    Constitution,    in     [*590 
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times  of  fluctuation,  if  the  circulating  medium 
oould  be  supplied  by  foreign  coins  not  subject 
to  any  Congressional  regulation  as  to.  their 
value. 

Exclusive  power  to  regulate  the  alloy  and 
value  of  the  coin  struck  by  their  own  authority, 
or  by  the  authority  of  the  states,  was  Tested  in 
Congress  under  the  Confederation,  but  the  Con- 
gress was  prohibited  from  enacting  any  regula- 
tion as  to  the  value  of  the  coins  unless  nine 
states  assented  to  the  proposed  regulation. 

Subject  to  the  power  of  Congress  to  pass  such 
regulations  it  is,  unquestionably,  true  that  the 
states,  under  the  Confederation  as  well  as  the 
United  States,  possessed  the  power  to  coin 
money,  but  the  Constitution,  when  it  was  adopt- 
ed, denied  to  the  states  all  authority  upon  the 
subject,  and  also  ordained  that  they  should  not 
make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts. 

Beyond  all  doubt  the  framers  of  the  Consti- 
tution intended  that  the  money  unit  of  the 
United  States,  for  measuring  values,  should  be 
one  dollar,  as  the  word  *'doTlar''  in  the  plural 
form  is  employed  in  the  body  of  the  Constitu- 
tion, and  also  in  the  7th  Amendment,  recom- 
mend^ by  Congress  at  its  first  sessicm  after  the 
Constitution  was  adopted.  Two  years  before 
that,  to  wit,.  July  6,  1T85,  the  Congress  of  the 
Confederation  enacted  that  the  money  unit  of 
the  United  States  should  "be  one  dollar,"  and 
one  year  later,  to  wit,  August  8,  1786,  they 
established  the  standard  for  gold  and  silver, 
and  also  provided  that  the  money  of  accoimt 
of  the  United  States  should  correspond  with  the 
coins  established  by  law.  1  Laws  of  the  U.  S., 
Ist  ed.  646;  1  Curt.  Hist.  Const.,  443;  X.  Joum. 
Cong.  (Dunlap's  ed.)  225;  1  Life  of  G.  Morris, 
273;  XI.  Joum.  Cong.,  170. 

On  the  4th  of  March,  1789,  Congress  first  as- 
sembled under  the  Constitution,  and  proceeded 
without  unnecessary  delay  to  enact  such  laws 
as  were  necessary  to  put  the  government  in  op- 
eration which  the  Constitution  had  ordained 
and  established.  Ordinances  had  been  passed 
591*]  during  the  Confederation  *to  organize 
the  executive  departments,  and  for  the  estab- 
lishment of  a  mint,  but  the  new  Constitution 
did  not  perpetuate  any  of  those  laws,  and  yet 
Congress  continued  to  legislate  for  a  period  of 
three  years  before  any  new  law  was  passed  pre- 
scribing the  money  unit  or  the  money  of  ac- 
count, either  for  "the  public  offices"  or  for  the 
courts.  Throughout  that  period  it  must  have 
been  understood  that  those  matters  were  im- 
pliedly regulated  by  the  Constitution,  tts  tariffs 
were  enacted,  tonnage  duties  imposed,  laws 
passed  for  the  collection  of  duties,  the  several 
executive  departments  created,  and  the  judici- 
ary of  the  United  States  organized  and  em- 
powered to  exercise  full  jurisdiction  under  the 
Constitution. 

Duties  of  tonnage  and  import  duties  were  re- 
quired, by  the  act  of  the  31st  of  July,  1789,  to 
be  paid  in  "gold  and  silver  coin'*  and  Congress 
in  the  same  act  adopted  comprehensive  regu- 
lations as  to  the  value  of  foreign  coin,  but  no 
provision  was  made  for  coining  money  or  for  a 
standard  of  value,  except  so  far  as  that  sub- 
ject is  involved  in  the  regulation  as  to  the  value 
of  foreign  coin,  or  for  a  money  unit;  nor  was 
any  regulation  prescribed  as  to  the  money  of 


derived  solely  from  duties  of  tonnage  and  im- 
port duties,  and  the  express  provision  was  that 
those  duties  should  be  collected  in  gold  and 
silver  coin.      1  Stat,  at  L.  24,  29. 

Legislation  under  the  Constitution  had  pro- 
ceeded thus  far  before  the  Treasury  Depart- 
ment was  created.  Treasury  regulations  for 
the  collection,  safe  keeping  and  disbursement 
of  the  public  moneys  became  indispensable,  and 
Congress,  on  the  2d  September,  1780,  passed 
the  act  to  establish  the  Treasury  Department, 
which  has  even  since  remained  in  force.  1 
Stat,  at  L.  65.  By  that  act,  the  Secretary  of 
the  Treasury  is  declared  to  be  the  head  of  the 
Department,  and  it  is  made  his  duty,  among 
other  things,  to  digest  and  prepare  plans  for  the 
improvement  and  management  of  the  public 
finances  *and  for  the  support  of  the  pub-  [*592 
lie  credit;  to  prepare  and  report  estimates  of 
the  public  revenue  and  of  the  public  expendi- 
tures; to  superintend  the  collection  of  the  rev- 
enue; to  prescribe  forms  of  keeping  and  stating 
accounts  and  for  making  returns;  to  grant  all 
warrants  for  moneys  to  be  issued  from  the 
Treasury  in  pursuance  of  appropriations  by 
law,  and  to  perform  all  such  services  relative  to 
the  finances  as  he  shall  be  directed  to  perform. 

Moneys  collected  from  duties  of  tonnage  and 
from  import  duties  constituted  at  that  period 
the  entire  resources  of  the  national  Treasury, 
and  the  antecedent  act  of  Congress,  providing 
for  the  collection  of  those  duties,  imperatively 
required  that  all  such  duties  should  be  paid  in 
gold  and  silver  coin,  from  which  it  follows  that 
the  moneys  mentioned  in  the  act  creatine  the 
Treasury  Department  were  moneys  of  gold  and 
silver  coin  which  were  collected  as  public  rev- 
enue from  the  duties  of  tonnage  and  import 
duties  iinposed  by  the  before-mentioned  prior 
acts  of  Congress.  Appropriations  made  by 
Congress  were  understood  as  appropriations  of 
moneys  in  the  Treasury,  and  all  virarrants  is- 
sued by  the  Secretary  of  the  Treasury  were 
understood  to  be  warrants  for  the  payment  of 
gold  and  silver  coin.  Forms  for  keeping  and 
stating  accounts,  and  for  making  returns  and 
for  warrants  for  moneys  to  be  issued  from  the 
Treasury  were  prescribed,  and  in  all  those 
forme  the  Secretary  of  the  Treasury  adopted 
the  money  unit  recognized  in  the  Constitution, 
and  which  had  been  ordained  four  years  before 
by  the  Congress  of  the  Confederation. 

Argument  to  show  that  the  national  Treasury 
was  organized  on  the  basis  that  the  gold  and 
silver  coins  of  the  United  States  were  to  be  the 
standard  of  value  is  unnecessary,  as  it  is  a  his- 
torical fact  which  no  man  or  body  of  men  can 
ever  successfully  contradict.  Public  attention 
had  been  directed  to  the  necessity  of  establish- 
ing a  mint  for  the  coinage  of  gold  and  silver, 
several  years  before  the  Convention  met  to 
frame  the  Constitution,  and  a  committee  was 
appointed  by  the  Congress  of  the  Confederation 
to  consider  and  report  upon-  the  subject.  They 
reported  on  the  21st  February,  1782,  more  than 
•a  year  before  the  Treaty  of  Peace,  in  [*503 
favor  of  creating  such  an  establishment,  and  on 
the  10th  of  October,  1786,  the  Congress  adopted 
an  ordinance  providing  that  a  mint  should  be 
established  for  the  coinage  of  gold,  silver,  and 
copper,  agreeably  to  the  resolves  of  Congress 
previously    mentioned,    which    prescribed    the 


account.  Bevenue  for  the  support  of  the  standard  of  gold  and  silver,  and  recognized  the 
government^  under  those  regulations,  was  to  be  money  unit  established  by  the  resolves  passed 
l2  Wall.  U.  S..  Book  20.  2X  3«5 
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in  the  preceding  year.    1  Laws  of  U.  S.  647 ;  X., 
Journ.   Cong.,  225 ;  XI.,  Id.,  254 ;  8  Stat,  at  L.  80. 

Congressional  legislation  organizing  the  new 
government  had  now  progressed  to  the  point 
where  it  became  necessary  to  re-examine  that 
subject  and  to  make  provision  for  the  exercise 
of  the  power  to  coin  money,  as  authorized  by 
the  Constitution.  Pursuant  to  that  power  Con- 
gress, on  April  2,  1792,  passed  the  act  estab- 
lishing a  mint  for  the  purpose  of  a  national 
coinage,  and  made  provision,  among  other 
things,  that  coins  of  gold  and  silver,  of  certain 
fineness  and  weight,  and  of  certain  denomina- 
tions, value  and  descriptions,  should  be  from 
time  to  time  struck  and  coined  at  the  said  mint. 
Specific  provision  is  there  made  for  coining  gold 
and  silver  coins,  as  follows:  First,  gold  coins, 
to  wit:  Eagles  of  the  value  of  ten  dollars  or 
units;  half  eagles  of  the  value  of  five  dollars; 
quarter  eagles  of  the  value  of  two  and  a  half 
dollars,  the  act  specifying  in  each  case  the  num- 
ber of  grains  and  fractions  of  a  grain  the  coin 
shall  contain,  whether  fabricated  from  pure  or 
standard  gold.  Second,  silver  coins,  to  wit, 
"dollars  or  units,"  each  to  contain  three  hun- 
dred and  seventy-one  grains  and  four  sixteenth 
parts  of  a  grain  of  pure  silver,  or  four  hundred 
and  sixteen  grains  of  standard  silver.  Like 
provision  is  also  made  for  the  coinage  of  half 
dollars,  quarter  dollars,  dimes,  and  half  dimes, 
and  also  for  the  coinage  of  certain  copper  coins, 
but  it  is  not  necessary  to  enter  much  into  those 
details  in  this  case. 

Provision,  it  must  be  conceded,  is  not  there 
made,  in  express  terms,  that  the  money  unit  of 
the  United  States  shall  be  one  dollar,  as  in  the 
ordinance  passed  during  the  Confederation,  but 
the  act  under  consideration  assumes  throughout 
594*]  that  the  *coin  called  dollar  is  the  coin 
employed  for  that  purpose,  as  is  obvious  from 
the  fact  that  the  words  "dollars"  and  "units" 
are  treated  as  synonymous,  and  that  all  the 
gold  coins  previously  described  in  the  same  sec- 
tion are  jneasured  by  that  word  as  the  acknowl- 
edged money  unit  of  the  Constitution.  Ver}' 
strong  doubts  are  entertained  whether  an  act  of 
Congress  is  absolutely  necessary  to  constitute 
the  gold  and  silver  coins  of  the  United  States, 
fabricated  and  stamped  as  such  by  the  proper 
executive  officers  of  the  mint,  a  legal  tender  m 
payment  of  debts.  Constituted  as  such  coins 
are  by  the  Constitution,  the  standard  of  value, 
the  better  opinion  would  seem  to  be  that  they 
become  legal  tender  for  that  purpose,  if  minted 
of  the  required  weight  and  fineness,  as  soon  as 
they  are  coined  and  put  in  circulation  by  lawful 
authority,  but  it  is  unnecessary  to  decide  that 
question  in  this  case,  as  the  Congress,  by  the 
16th  section  of  the  act  establishing  a  mint,  pro- 
vided that  all  the  gold  and  silver  coins  which 
shall  have  been  struck  at  and  issued  from  tlic 
said  mint  shall  be  a  lawful  tender  in  all  pay- 
ments whatsoever  —  those  of  full  weight  "ac- 
cording to  the  respective  values  herein  declared, 
and  those  of  less  than  full  weight  at  values  pro- 
portioned to  their  respective  weights."  Such  a 
regulation  is  at  all  events  highly  expedient,  as 
all  experience  shows  that  even  gold  and  silver 
coins  are  liable  to  be  diminished  in  weight  by 
wear  and  abrasion^  even  if  it  is  not  absolutely 
necessary  in  order  to  constitute  the  coins,  if  of 
full  weight,  a  legal  tender. 

Enou^  has  already  been  remarked  to  show 
826 


that  the  money  unit  of  the  United  States  is  the 
coined  dollar,  described  in  the  act  establishing 
the  mint,  but  if  more  be  wanted  it  will  be  found 
in  the  20th  section  of  that  act,  which  provides 
that  the  money  of  account  of  the  United  States 
shall  be  expressed  in  dollars  or  units,  dimes  or 
tenths,  *etc.,  and  that  all  accounts  in  the  public 
offices  and  all  proceedings  in  the  Federal  courts 
shall  be  kept  and  had  in  conformity  to  that 
regulation.      1  Stat,  at  L.  248,  250. 

Completed,  as  the  circle  of  measures  adopted 
by  Congress  *were,  to  put  the  new  gov-  [*595 
ernment  into  successful  operation,  by  the  pas- 
sage of  that  act,  it  will  be  instructive  to  take  a 
brief  review  of  the  important  events  which  oc- 
curred within  the  period  of  ten  years  next  pre- 
ceding its  passage,  or  of  the  ten  years  next  fol- 
lowing the  time  when  that  measure  was  first 
proposed  in  the  Congress  of  the  Confederation. 
Two  reasons  suggest  the  21st  of  February,  1782, 
as  the  time  to  commence  the  review,  in  addition 
to  the  fact  that  it  was  on  that  day  that  the 
committee  of  Congress  made  their  report  ap- 
proving of  the  project  to  establish  a  national 
mint.  VII.,  Journ.  Cong.,  286.  They  are  as 
follows:  (1)  Because  that  date  just  precedes 
the  close  of  the  War  of  the  Revolution;  and 
(2)  because  the  date  at  the  same  time  extends 
back  to  a  period  when  all  America  had  come  to 
the  conclusion  that  all  the  paper  currency  in 
circulation  was  utterly  worthless,  and  that 
nothing  was  fit  for  a  standard  of  value  but  gold 
and  silver  coin  fabricated  and  stamped  by  the 
national  authority.  Discussion  upon  the  sub- 
ject was  continued,  and  the  ordinance  was 
passed,  but  the  measure  was  not  put  in  opera- 
tion, as  the  Convention  met  the  next  year,  and 
the  Constitution  was  framed,  adopted,  and  rati- 
fied ;  the  President  and  the  members  of  Congress 
were  elected,  laws  were  passed,  the  judicial  sys- 
tem was  organized,  the  executive  departments 
were  created,  the  revenue  system  established, 
and  provision  was  made  to  execute  the  power 
vested  in  Congress  to  coin  money  and  provide  a 
standard  of  value,  as  ordained  by  the  Consti- 
tution. 

Perfect  consistency  characterizes  the  meas- 
ures of  that  entire  period  in  respect  to  the  mat- 
ter in  question,  and  it  would  be  strange  if  it 
had  been  otherwise,  as  the  whole  series  of  meas- 
ures were,  to  a  very  large  extent,  the  doings  of 
the  same  class  of  men,  whether  the  remark  is 
applied  to  the  old  Congress,  or  the  Convention 
which  framed  the  Constitution,  or  to  the  first 
and  second  sections  of  the  new  Congress  which 
passed  the  laws  referred  to  and  put  the  new 
system  of  government  under  the  Constitution 
mto  full  operation.  Wise  and  complete  as  those 
laws  were,  still  some  *difficulties  arose,  ['596 
as  the  several  states  had  not  adopted  the 
money  unit  of  the  United  States,  nor  the  money 
of  account  prescribed  by  the  20th  section  of  the 
act  establishing  the  mint.  Such  embarrass- 
ments, however,  were  chiefly  felt  in  the  Federal 
courts,  and  they  were  not  of  long  continuance, 
as  the  several  states.,  one  after  another,  in 
pretty  rapid  succession,  adopted  the  new  sys- 
tem established  by  Congress,  both  as  to  the 
money  unit  and  the  money  of  account.  Virginia, 
December  19,  1792,  re-enacted  that  section  ir 
the  a'^.  of  Congress  without  any  materiiij  alter- 
ation, and  New  Hampshire,  on  the  20th  of  Feb- 
ruary, 1794,  passed  a  similar  law.      13  Hen. 
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Stat.  (Va.)  478;  Laws  (N.  H.),  240.  Massa- 
chusetts adopted  the  same  provision  the  next 
year,  xmd  so  did  Rhode  Island  and  South  Caro- 
Una.  2  Laws  {Mass.)j  657;  Rev.  Laws  (R.  I.), 
p.  319;  5  Stat.  (S.  C),  262.  Georgia  concurred 
on  the  22d  of  February,  1796,  and  New  Xork  on 
the  27th  of  January,  1797,  and  all  the  other 
states  adopted  the  same  r^ulation  in  the  course 
of  a  few  years.  M.  &  C.  Dig.  (Ga.),  33;  3 
Laws  (N.  Y.).  Greenl.  ed.  363.  State  concur- 
rence was  essential  in  those  particulars  to  the 
proper  working  of  the  new  system,  and  it  was 
cheerfully  accorded  by  the  state  legislatures 
without  unnecessary  delay. 

Congress  established  as  the  money  unit  the 
coin  mentioned  in  the  Constitution,  and  t*he  one 
which  had  been  adopted  as  such  seven  years 
before  in  the  resolve  passed,  by  the  Congress  of 
the  Confederation.  Dollars  and  decimals  of 
dollars  were  adopted  as  the  money  of  account 
by  universal  consent,  as  may  be  inferred  from 
the  unanimity  exhibited  by  the  states  in  fol- 
lowing the  example  of  Congress.  Nothing  re- 
mained for  Congress  to  do  to  perfect  the  new 
system  but  to  execute  the  power  to  coin  money 
and  regulate  the  value  thereof,  as  it  is  clear 
that  the  Constitution  makes  no  provision  for  a 
standard  of  value  unless  the  power  to  establish 
it  is  conferred  by  that  grant. 

Power  to  fix  the  standard  of  weights  and 
measures  is  vested  in  Congress  by  the  Constitu- 
697*1  tion,  in  plain  and  unambiguous  "terms, 
and  it  was  never  doubted,  certainly  not  until 
within  a  recent  period,  that  the  power  con- 
ferred to  coin  money  or  to  fabricate  and  stamp 
coins  from  gold  and  silver,  which  in  the  consti- 
tutional sense  is  the  same  thing,  together  with 
the  power  to  determine  the  fineness,  weight  and 
denominations  of  the  moneys  coined,  was  in- 
tendttl  to  accomplish  the  same  purpose  as  to 
values.  Indubitably  it  was  so  understood  by 
Congress  in  prescribing  the  various  regulations 
contained  in  the  act  establishing  the  national 
mint,  and  it  continued  to  be  so  understood  by 
all  branches  of  the  government  —  executive, 
legislative,  and  judicial  —  and  by  the  whole 
people  of  the  United  States,  for  the  period  of 
seventy  years  from  the  passage  of  that  act. 

New  regulations  became  necessary,  and  were 
passed  in  the  meantime,  increasing  slightly  the 
proportion  of  alloy  used  in  fabricating  the  gold 
coins,  but  if  those  enactments  are  carefully  ex- 
amined it  will  be  found  that  no  one  of  them 
contains  anything  inconsistent  in  principle  with 
the  views  here  expressed.  Gold,  at  the  time 
the  act  establishing  the  mint  became  a  law,  was 
Talued  fifteen  to  one  as  compared  with  silver, 
bat  the  disparity  in  value  gradually  increased, 
and  to  such  an  extent  that  the  gold  coins  began 
to  disappear  from  circulation,  and  to  remedy 
that  evil  Congress  found  it  necessary  to  aug- 
ment the  relative  proportion  of  alloy  by  dimin- 
ishing the  required  amount  of  gold,  whether 
pure  or  standard.  Eagles  coined  under  that 
act  were  required  to  contain  each  two  hundred 
mnd  thirty-two  grains  of  pure  gold,  or  two  hun- 
dred and  fifty-eight  grains  of  standard  gold. 
4  Stat,  at  L.  699.  Three  years  later  Congress 
enacted  that  the  standard  for  both  gold  and 
silver  coins  should  thereafter  be  such  that,  of 
one  thousand  parts  by  weight,  nine  hundred 
riiould  be  of  pure  metal  and  one  hundred  of 
alloy,  by  which  the  gross  weight  of  the  dollar 


half  grains,  but  the  fineness  was  correspond* 
ingly  increased,  so  that  the  money  unit  re- 
mained of  the  same  intrinsic  value  as  under  the 
original  act.  Apply  that  rule  to  the  eagle  and 
it  will  be  seen  that  its  gross  weight  would  be 
increased,  as  it  was  in  fact  by  that  act,  but  it 
continued  "to  contain,  as  under  the  pre-  [•SQS 
ceding  act,  two  hundred  and  thirty-two  grains 
of  pure  gold  and  no  more,  showing  conclusively 
that  no  change  was  made  in  the  value  of  the 
coins.      5  Stat,  at  L.  137. 

Double  eagles  and  gold  dollars  were  author- 
ized to  be  "struck  and  coined"  at  the  mint,  by 
the  act  of  March  3,  1849,  but  the  standard 
established  for  other  gold  coins  was  not 
changed  and  the  provision  was  that  the  new 
coins  should  also  be  legal  tender  for  their 
coined  value.      9  Stat,  at  L.  397. 

Fractional  silver  coins  were  somewhat  re- 
<luced  in  value  by  the  act  of  February  21,  1853, 
but  the  same  act  provided  to  the  effect  that  the 
silver  coins  issued  in  conformity  thereto  should 
not  be  a  legal  tender  for  any  sum  exceeding  $5, 
showing  that  the  purpose  of  the  enactment  was 
to  prevent  the  fractional  coins,  so  essential  for 
daily  use,  from  being  hoarded  or  otherwise 
withdrawn  from  circulation.  10  Stat,  at  L. 
160. 

Suppose  it  be  conceded,  however,  that  the 
effect  of  that  act  was  dlightly  to  debase  the 
fractional  silver  coins  struck  and  coined  under 
it,  still  it  is  quite  clear  that  the  amount  was 
too  inconsiderable  to  furnish  any  solid  argu- 
ment against  the  proposition  that  the  standard 
of  value  in  the  United  States,  was  fixed  by  the 
Constitution,  and  that  such  was  the  under- 
;>tanding,  both  of  the  government  and  of  the 
people  of  the  United  States,  for  a  period  of 
more  than  seventy  years  from  the  time  the  Con- 
stitution was  adopted  and  put  in  successful 
operation  under  the  laws  of  Congress.  Through- 
out that  period  the  value  of  the  money  unit  was 
never  diminished,  and  it  remains  to-day,  in  re- 
spect to  value,  what  it  was  when  it  was  defined 
in  the  act  establishing  the  mint,  and  it  is  safe 
to  aflirm  that  no  one  of  the  changes  made  in  the 
other  coins,  except,  perhaps,  the  fractional  sil- 
ver coins,  ever  extended  one  whit  beyond  the 
appropriate  limit  of  Constitutional  regulation. 

Treasury  notes,  called  United  States  notes, 
were  authorized  to  be  issued  by  the  act  of  Feb- 
ruary 25,  1862,  to  the  amount  of  $160,000,000, 
on  the  credit  of  the  United  States,  but  they 
were  not  to  bear  interest,  and  were  to  be  mnde 
•payable  to  bearer  at  the  Treasury.  [*599 
Tliey  were  to  be  issued  by  the  Secretary  of  the 
Treasury,  and  the  further  provision  was  that 
the  notes  so  issued  should  be  lawful  money  and 
legal  tender  in  payment  of  all  debts,  public  and 
private,  within  the  United  States,  except  duties 
on  imports  and  interest  upon  bonds  and  notes 
of  the  United  States,  which  the  act  provides 
''shall  be  paid  in  coin."  12  Stat,  at  L.  345. 
Subsequent  acts  passed  for  a  similar  purpose 
also  except  "certificates  of  indebtedness  and  of 
deposit,"  but  it  will  not  be  necessary  to  refer 
specially  to  the  other  acts,  as  the  history  of  that 
legislation  is  fully  given  in  the  prior  decision 
of  this  court  upon  the  same  subject.  Hepburn 
V.  Oriswold,  8  Wall.  618,  19  L.  ed.  524;  12  Stat, 
at  L.  370,  532,  710,  822. 

Strictly  escamined,  it  is  doubtful  whether 
either  of  the  cases  before  the  court  present  any 
reduced  to  four  liundred  and  twelve  and  a  such  questions  as  those  which  have  been  dis- 
12  W-Aix.  327 
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CQssed  in  the  opinion  of  the  majority  of  the 
oourt  just  read;  but  suppose  they  do,  which  is 
not  admitted,  it  then  becomes  necessary  to  in- 
quire in  the  first  place  whether  those  questioxis 
are  not  closed  by  the  recorded  decisions  of  this 
oourt.  Two  questions  are  examined  in  the 
opinion  of  the  majority  of  the  court:  (1) 
Whether  the  Legal  Tender  Acts  ai'e  constitu- 
tional as  to  contracts  made  before  the  acts 
were  passed;  (2)  whether  they  are  yalid  if  ap- 
plied to  contracts  made  since  their  passage. 

Assume  that  the  views  here  expressed  are 
correct,  and  it  matters  not  whether  the  contract 
was  made  before  or  after  the  act  of  Ck>ngress 
was  passed,  as  it  necessarily  follows  that  Con- 
gress cannot,  under  any  circifmstances,  make 
paper  promises  of  any  kind  a  legal  tender  in 
payment  of  debts.  Prior  to  the  decision  just 
pronounced  it  is  conceded  that  the  second  ques- 
tion presented  in  the  record  was  never  deter- 
minea  by  this  court,  except  as  it  is  involved  in 
the  first  question,  but  it  is  admitted  by  the 
majority  of  the  court  that  the  first  question, 
that  is,  the  question  whether  the  acts  under  con- 
sideration are  constitutional  as  to  contracts 
made  before  their  passage,  was  fully  presented 
600*]  in  the  case  of  Hepburn  v.  ^Oriatoold, 
and  that  the  court  decided  that  an  act  of  Con- 

£ess  making  mere  paper  promises  to  pay  dol- 
rs  a  legal  tender  m  payment  of  debts  previ- 
ously contracted,  is  unconstitutional  and  void. 

Admitted  or  not,  it  is  as  clear  as  anything 
in  legal  decision  can  be  that  the  judgment  of 
the  court  in  that  case  controls  the  first  ques- 
tion presented  in  the  cases  before  the  court,  un- 
less it  be  held  that  the  judgment  in  that  ease 
was  given  for  the  wrong  party  and  that  the 
opinion  given  by  the  Chief  Justice  ought  to  be 
overruled. 

Attempt  is  made  to  show  that  the  second 
question  is  an  open  one,  but  the  two,  in  my 
judgment,  involve  the  same  considerations,  as 
Congress  possesses  no  other  power  upon  the 
subject  than  that  which  is  derived  from  the 
grant  to  coin  money,  regulate  the  value  thereof 
and  of  foreign  coin.  By  that  remark  it  is  not 
meant  to  deny  the  proposition  that  Congress  in 
executing  the  express  grants  may  not  pass  all 
laws  which  shall  be  necessary  and  proper  for 
carrying  the  same  into  execution,  as  provided 
in  another  clause  of  the  same  section  of  the 
Constitution.  Much  consideration  of  that  topic 
is  not  required,  as  the  discussion  was  pretty 
nearly  exhausted  by  the  Chief  Justice  m  the 
case  of  Hepburn  v.  Oriswold,  S  Wall.  614,  625, 
19  L.  ed.  523,  526,  which  arose  under  the  same 
act  and  in  which  he  gave  the  opinion.  In  that 
case  the  contract  bore  date  prior  to  the  passage 
of  the  law,  and  he  showed  conclusively  that  it 
could  never  be  necessary  and  proper,  within  the 
meaning  of  the  Constitution,  that  Congress,  in 
executing  any  of  the  express  powers,  should 
pass  laws  to  compel  a  creditor  to  accept  paper 
promises  as  fulfilling  a  contract  for  the  payment 
of  money  expressed  in  dollars.  Obviously  the 
decision  was  confined  to  the  case  before  the 
court,  but  I  am  of  the  opinion  that  the  same 
rule  must  be  applied  whether  the  contract  was 
made  before  or  after  the  passage  of  the  law, 
AS  the  contract  for  the  payment  of  money,  ex- 
pressed in  dollars.  Is  a  contract  to  make  the 
payment  in  such  monev  as  the  Constitution 
recognizes  and  establishes  as  a  standard  of 


value.  Money  ^values  can  no  more  be  [*601 
measured  without  a  standard  of  value  than  dis- 
tances without  a  standard  of  extent,  or  quan* 
tities  without  a  standard  of  weights  or  meas- 
ures; and  it  is  as  necessary  that  there  should 
be  a  money  imit  as  that  there  should  be  a  unit 
of  extent,  or  of  weight,  or  quantity.  7  Jeff. 
Works,  472;  22  Financial  Pamph.  417;  Hor- 
ner's Bullion  Rep. 

Credit  currency,  whether  issued  by  the  states 
or  the  United  States,  or  by  private  corporations 
or  individuals,  is  not  recognized  by  the  Ccmsti- 
tution  as  a  standard  of  value,  nor  can  it  be 
made  such  by  any  law  which  Congress  or  the 
states  can  pass,  as  the  laws  of  trade  are 
stronger  than'  any  l^slative  enactment.  Com- 
merce requires  a  staindard  of  value,  and  all  ex- 
perience warrants  the  prediction  that  commerce 
will  have  it,  whether  the  United  States  agree  or 
disagree,  as  the  laws  of  commerce  in  that  re- 
spect are  stronger  than  the  laws  of  any  single 
nation  of  the  commercial  world.  McCullock, 
Com.  Die.  (ed.  of  186>9),  330.  Values  cannot 
be  measured  without  a  standard  any  more  than 
time  or  duration,  or  length,  surface,  or  solidity, 
or  weight,  gravity,  or  quantity.  Something  in 
every  such  case  must  be  adopted  as  a  unit 
which  bears  a  known  relation  to  that  which  is 
to  be  measured,  as  the  dollar  for  values;  the 
hour  for  time  or  duration;  the  foot  of  twelve 
inches  for  length;  the  yard  for  cloth  measure; 
the  square  foot  or  yard  for  surface;  the  cubic 
foot  for  solidity ;  the  gallon  for  liquids,  and  the 
pound  for  weights;  the  pound  for  avoirdupois 
being  used  in  most  commercial  transactions 
and  the  pound  troy  "for  weighing  gold  and  sil- 
ver and  precious  stones,  except  diamonds."  2 
Bouv.  Die,  648;  7  Jeff.  Works,  472;  I  JefT. 
Corr.,  133. 

Unrestricted  power  "to  fix  the  standard  of 
weights  and  measures"  is  vested  in  Congress, 
but  until  recently  Congress  had  not  enacted  any 
general  regulations  in  execution  of  that  power. 
4  SUt.  at  L.  278;  5  Stat,  at  L.  133;  14  SUt  at 
L.  339.  Regulations  upon  the  subject  existed 
in  the  states  at  the  adoption  of  the  Constitu- 
tion, the  same  as  those  *  which  prevailed  [*608 
at  that  time  in  the  parent  country,  and  Judge 
Story  says  that  the  understanding  was  that 
those  regulations  remained  in  full  force,  And 
that  the  states,  imtil  Congress  should  legislate, 
possessed  the  power  to  &  their  own  weights 
and  measures.  2  Story,  Const.  (3d  ed.), 
§  1122;  Rawle.  Const.,  102;  Cool^,  Const., 
596;  Pomeroy,  Const.,  263. 

Power  to  coin  money  i>nd  regulate  the  value 
of  domestic  and  foreign  coin  was  vested  in  the 
national  government  to  produce  xmiformity  of 
value  and  to  prevent  the  embarrassments  of  a 
perpetually  fiuctuating  and  variable  currency. 
2  Story,  Const.,  §  1122.     • 

Money,  says  the  same  commentator,  is  the 
universal  medium  or  common  standard  by  a 
comparison  with  which  the  value  of  all  mer- 
chandise may  be  ascertained;  and  he  also 
speaks  of  it  as  "a  sign  which  represents  the  re- 
spective values  of  M  other  commodities.'*  2 
Story,  Const.,  81118.  Such  a  power,  that  is,  the 
power  to  coin  money,  he  adds,  is  one  of  the  ordi- 
nary prerogatives  of  sovereignty,  and  is  almost 
universally  exercised  in  order  to  preserve  a 
proper  circulation  of  good  coin  of  a  Icnown  value 
in  the  home  market.     Mill,  Polit.  Econ..  294. 

70  V.  U. 


1870. 
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Intereets  of  sueh  magnitude  and  pervading 
importance  as  those  involved  in  providing  for 
a  uniform  standard  of  value  throi]^hout  the 
Union  were  manifestly  entitled  to  the  protec- 
tion of  the  national  authority,  and  in  view  of 
the  evils  experienced  for  the  want  of  such  a 
standard  during  the  war  of  the  Revolution, 
when  the  country  was  inundated  with  floods  of 
depreciated  paper,  the  members  of  the  Conven- 
tion who  framed  the  Constitution  did  not  hesi- 
tate to  confide  the  power  to  Congress  not  only 
to  ecMn  money  and  regulate  the  value  thereof, 
tmt  also  the  power  to  regulate  the  value  of  for- 
eign coin,  which  was  denied  to  the  Congress  of 
the  Confederation.  2  Phil.  Paper  Cur.  136;  9 
Jeff.  Works,  254,  289;  6  Sparks,  Wash.  Letters, 

321. 

Influenced  by  these  considerations  and  others 
603*]  expressed  *in  the  opinion  of  the  Chief 
Justice,  this  court  decided  in  the  case  referred 
to,  that  the  act  of  Congress  making  the  notes 
in  question  "lawful  money  and  a  leg[al  tender  in 
payment  of  debts"  could  not  be  vindicated  as 
necessary  and  proper  means  for  carrying;  into  ef- 
fect the  power  vested  in  Congress  to  coin  money 
and  regulate  the  value  thereof,  or  any  other 
express  power  vested  in  Congress  under  the 
Constitution.  .  Unless  that  case,  therefore,  is 
overruled,  it  is  clear,  in  my  judgment,  that  both 
the  cases  before  the  court  are  controlled  by  that 
decision.  Controversies  determined  bv  the  Su- 
preme Court  are  finally  and  conclusively  settled, 
as  the  decisions  are  numerous  that  the  court 
cannot  review  and  reverse  their  own  judgments. 
Sibbald  V.  17.  8,  12  Pet.  492;  Wash.  Bridge  Co, 
T.  Stewart,  3  How.  424;  Peck  v.  Sanderson,  18 
How.  42,  15  L.  ed.  262;  Noonan  v.  Bradley, 

ante,  279. 

But  where  the  parties  are  different,  it  is  said 
the  court,  in  a  subsequent  case,  may  overrule  a 
former  decision,  and  it  must  be  admitted  that 
the  proposition,  in  a  technical  pomt  of  view,  is 
correct.  Such  examples  are  to  be  found  in  the 
reported  decisions  of  the  court,  but  they  are  not 
numerous,  and  it  seems  clear  that  the  number 
ought  never  to  be  increased,  especiallv  in  a  mat- 
ter of  so  much  importance,  unless  tne  error  is 
plain  and  upon  the  clearest  convictions  of  ju- 
dicial duty. 

Judgment  was  rendered  for  the  plaintiff  in 
that  case  on  the  17th  of  September,  1864,  in 
the  highest  court  of  the  state,  and  on  the  23d 
of  June  in  the  succeeding  year  the  defendants 
sued  out  a  writ  of  error,  and  removed  the  cause 
into  this  court  for  re-examination.  Oristoold 
T.  Hepburn,  2  Duv.  20.  Under  the  regular  call 
of  the  docket  the  case  was  first  argued  at  the 
December  term,  1867,  but  at  the  suggestion  of 
the  Attorney  General  an  order  was  passed  that 
it  be  re-argued,  and  the  case  was  accordingly 
continued  for  that  purpose.  Able  counsel  ap- 
peared at  the  next  term,  and  it  was  again  elab- 
orately argued  on  both  sides.  Four  or  five 
other  cases  were  also  on  the  calendar,  supposed 
at  that  time  to  involve  the  same  constitutional 
604*]  'questions,  and  those  cases  were  also 
argued,  bringing  to  the  aid  of  the  court  an  un- 
usual array  of  counsel  of  great  learning  and 
eminent  abilities.  Investigation  and  deUbera- 
tion  followed;  authorities  were  examined,  and 
oft  repeated  consultations  among  the  justices 
ensued,  and  the  case  was  held  under  advise- 
ment as  long  as  necessary  to  the  fullest  exam- 
ination by  all  the  justices  of  the  court,  before 
12  Waix. 


the  opinion  of  the  court  was  delivered.  By  law 
the  Supreme  Court  at  that  time  consisted  of 
the  Chief  Justice  and  seven  associate  justices, 
the  act  of  Congress  having  provided  that  no 
vacancy  in  the  office  of  associate  justice 
should  be  filled  until  the  number  should  be  re- 
duced to  six.  14  Stat,  at  L.  209.  Five  of  the 
number,  including  the  Chief  Justice,  concurred 
in  the  opinion  in  that  case,  and  the  judgment 
of  the  state  court  was  affirmed,  three  of  the  as- 
sociate justices  dissenting.  Since  that  time  one 
of  the  justices  who  concurred  in  that  opinion 
of  the  court  has  resigned,  and  Confess  having 
increased  the  number  of  the  associate  justices 
to  eight,  the  two  cases  before  the  court  have 
been  arrued,  and  the  result  is  that  the  opinion 
delivered  in  the  former  case  is  overruled,  five 
justices  concurring  in  the  present  opinion  and 
four  dissenting.  Five  justices  concurred  in  the 
first  opinion,  and  five  have  overruled  it.  16 
Stat,  at  L.  44.  Persuaded  that  the  first  opinion 
was  right,  for  the  reasons  already  assigned,  it 
is  not  possible  that  I  should  concur  in  the  sec- 
ond, even  if  it  were  true  that  no  other  reasons 
of  any  weight  could  be  given  in  support  of  the 
judgment  m  the  first  case,  and  that  the  con- 
clusion there  reached  must  stand  or  fall  with- 
out any  other  support.  Many  other  reasons, 
however,  may  be  invoked  to  fortify  that  conclu- 
sion, equally  persuasive  and  convincing  with 
those  to  which  reference  has  been  made. 

All  writers  upon  political  economy  agree  that 
money  is  the  universal  standard  of  value,  and 
the  measure  of  exchange,  foreign  and  domestic, 
and  that  the  power  to  coin  and  regulate  the 
value  of  money  is  an  essential  attribute  of  na- 
tional sovereignty.  Goods  and  chattels  were 
directly  bartered  *one  for  another,  when  [*605 
the  division  of  labor  was  first  introduced,  but 
gold  and  silver  were  adopted  to  serve  the  pur- 
pose of  exchange  by  the  tacit  concurrence  of  all 
nations  at  a  very  early  period  in  the  history  of 
commercial  transactions.  Walker's  Science  of 
Wealth,  127.  Commodities  of  various  kinds 
were  used  as  money  at  different  periods  in  dif- 
ferent countries,  but  experience  soon  showed 
the  commercial  nations  that  gold  and  silver 
embodied  the  qualities  desirable  in  money  in  a 
much  greater  degree  than  any  other  known  com- 
modity or  substance.  1  Smith's  Wealth  of  Na- 
tions, 35.  Daily  experience  shows  the  truth  of 
that  proposition,  and  supersedes  the  necessity 
of  any  remarks  to  enforce  it,  as  all  admit  that 
a  commodity  to  serve  as  a  standard  of  value 
and  a  medium  of  exchange  must  be  easily  divis- 
ible into  small  portions;  that  it  must  admit  of 
being  kept  for  an  indefinite  period  without  de- 
teriorating; that  it  must  possess  great  value 
in  small  bulk,  and  be  capable  of  l^ing  easily 
transported  from  place  to  place;  that  a  given 
denomination  of  money  should  always  be  equal 
in  weight  and  quality,  or  fineness  to  other 
pieces  of  nioney  of  the  same  denomination,  and 
that  its  value  should  be  the  same  or  as  little 
subject  to  variation  as  possible.  McCullock's 
Com.  Diet.  (ed.  1869)  894;  Mill's  Pol.  Econ. 
294;  7  Jeff.  Works,  490.  Such  qualities,  all 
agree,  are  united  in  a  much  greater  degree  in 
gold  and  silver  than  in  any  other  known  com- 
modity, which  was  as  well  known  to  the  mem- 
bers of  the  convention  who  framed  the  Consti- 
tution as  to  any  body  of  men  since  assembled, 
and  intrusted  to  any  extent  with  the  public  af- 
fairs.   They  not  only  knew  that  the  money  of 
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the  commercial  world  was  gold  and  silver,  but 
they  also  knew,  from  bitter  experience,  that 
paper  promises,  whether  issued  by  the  states  or 
United  States,  were  utterly  worthless  as  a 
standard  of  value  for  any  practical  purpose. 

Evidence  of  the  truth  of  these  remarks,  of 
the  most  convincing  character,  is  to  be  found 
in  the  published  proceedings  of  that  conven- 
tion. Debate  upon  the  subject  first  arose  when 
an  amendment  was  proposed,  to  prohibit  the 
606*]  states  'from  emitting  bills  of  credit  or 
making  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts,  and  from  the  char- 
acter of  that  debate,  and  the  vote  on  the  amend- 
ment, it  became  apparent  that  paper  money 
had  but  few,  if  any,  friends  in  the  Convention. 
3  Mad.  Papers,  1442.  Article  seven  of  the  draft 
of  the  Constitution,  as  reported  to  the  Conven- 
tion, contained  the  clause,  "and  emit  bills  on 
the  credit  of  the  United  States,"  appended  to 
the  grant  of  power  vested  in  Congress  to  bor- 
row money,  and  it  was  on  the  motion  to  strike 
out  that  clause  that  the  principal  discussion  in 
respect  to  paper  money  took  place.  Mr.  Madi- 
son inquired  if  it  would  not  be  sufficient  to  pro- 
hibit the  making  of  such  bills  a  tender,  as  that 
would  remove  the  temptation  to  emit  them  with 
unjust  views.  Promissory  notes,  he  said,  in 
that  shape,  that  is,  when  not  a  tender,  "may  in 
some  emergencies  be  best."  Some  were  willing 
to  acquiesce  in  the  modification  suggested  by 
Mr.  Madison,  but  Mr.  Morris,  who  submitted 
the  motion,  objected,  insisting  that  if  the  mo- 
tion prevailed  there  would  still  be  room  left 
for  the  notes  of  a  responsible  minister,  which, 
as  he  said,  "would  do  all  the  good  without  the 
mischief.*'  Decided  objections  were  advanced  by 
Mr.  Ellsworth  who  said  he  thought  the  moment 
a  favorable  one  "to  shut  and  bar  the  door 
against  paper  money;"  and  others  expressed 
their  opposition  to  the  clause  in  equally  decis- 
ive language,  even  saying  that  they  -would 
sooner  see  the  whole  plan  rejected  than  retain 
the  three  words,  "and  emit  bills."  Suffice  it  to 
say,  without  reproducing  the  discussion,  that 
the  motion  prevailed — nine  states  to  two — and 
the  clause  was  stricken  out  and  no  attempt 
was  ever  made  to  restore  it.  Paper  money,  as 
legal  tender,  had  few  or  no  advocates  in  the 
Convention,  and  it  never  had  more  than  one 
open  advocate  throughout  the  period  the  Con- 
stitution was  under  discussion  either  in  the 
Convention  which  framed  it,  or  in  the  con- 
ventions of  the  states  where  it  was  ratified. 
Virginia  voted  in  the  affirmative  on  the  motion 
to  strike  out  that  clause,  Mr.  Madison  being 
607*]  satisfied  that  if  the  motion  prevailed  *it 
would  not  have  the  effect  to  disable  the  govern- 
ment from  the  use  of  Treasury  notes,  and  being 
himself  in  favor  of  cutting  "off  the  pretext  for 
a  paper  currency,  and  particularly  for  making 
the  bills  a  tender,  either  for  public  or  private 
debts."  3  Mad.  Papers,  1344 ;  5  Elliott,  Debates, 
434,  485.  When  the  draft  for  the  Constitution 
was  reported,  the  clause  prohibiting  the  states 
from  making  anything  but  gold  and  silver  a 
tender  in  payment  of  debts  contained  an  ex- 
ception, "in  case  Congress  consented;"  but  the 
Convention  struck  out  the  exception,  and  made 
the  prohibition  absolute,  one  of  the  members 
remarking  that  it  was  a  favorable  moment  to 
crush  out  paper  money,  and  all  or  nearly  all  of 
the  Convention  seemed  to  concur  in  the  senti- 
ment. 2  Curt.  Hist.  Const.  364. 
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Contemporaneous  acts  are  certainly  evidence 
of  intention,  and  if  so,  it  is  difficult  to  see  what 
more  is  needed  to  show  that  the  members  of 
that  Convention  intended  to  withhold  from  the 
states  and  from  the  United  States,  all  power 
to  make  anything  but  gold  and  silver  a  stand- 
ard of  value,  or  a  tender  in  payment  of  debta. 
Equally  decisive  proof  to  the  same  effect  is 
found  in  the  debates  which  subsequently  occur- 
red in  the  conventions  of  the  several  states,  to 
which  the  Constitution,  as  adopted,  was  sub- 
mitted for  ratification.  1  Ell.  Deb.  492;  2  Ibid. 
486;  4  Ibid.  184;  Ibid.  334,  336;  3  Ibid.  290, 
472,  478 ;  1  Ibid,  36©,  370.  Mr.  Martin  thought 
that  the  states  ought  not  to  be  totally  deprived 
of  the  right  to  emit  bills  of  credit,  but  he  says 
"that  the  Convention  was  so  smitten  with  the 
paper  money  dread  that  they  insisted  that  the 
prohibition  should  be  absolute."  1  £11.  Deb. 
376. 

Currency  is  a  word  much  more  comprehen- 
sive than  the  word  "money,"  as  it  may  include 
bank-bills  and  even  bills  of  exchange,  as  well  as 
coins  of  gold  and  silver,  but  the  word  "money," 
as  employed  in  the  grant  of  power  under  con* 
sideration,  means  the  coins  of  gold  and  silver 
fabricated  and  stamped  as  required  by  law, 
which,  by  virtue  of  their  intrinsic  value  as 
universally  acknowledged  and  their  official  ori- 
gin, become  the  medium  of  exchange  and  the 
standard  "by  which  all  other  values  are  [*608 
expressed  and  discharged.  Support  to  the  prop- 
osition that  the  word  "money,"  as  employed  in 
that  clause,  was  intended  to  be  used  in  the 
sense  here  supposed,  is  also  derived  from  the 
language  employed  in  certain  numbers  of  the 
Federalist,  wnich,  as  is  well  known,  were  writ- 
ten and  published  during  the  period  the  ques- 
tion whether  the  states  would  ratify  the  Con- 
stitution was  pending  in  their  several  oonven- 
tions«  Such  men  as  the  writers  of  those  essays 
never  could  have  employed  such  language  if 
they  had  entertained  the  remotest  idea  that 
Congress  possessed  the  power  to  make  paper 
promises  a  legal  tender.  Federalist,  No.  44, 
p.  207 ;  Ibid.  No.  42,  p.  197. 

Like  support  is  also  derived  from  the  Ian- . 
guage  of  Mr.  Hamilton  in  his  celebrated  report 
recommending  the  incorporation  of  a  national 
bank.  He  first  states  the  objection  to  the  pro- 
posed measure  that  banks  tend  to  banish  the 
gold  and  silver  of  the  country;  and  secondly 
he  gives  the  answer  to  that  objection  made 
by  the  advocates  of  the  bank,  that  it  is  imma- 
terial what  serves  the  purpose  of  money,  and 
then  says  that  the  answer  is  not  entirely  satis- 
factory, as  the  permanent  increase  or  decrease 
of  the  precious  metals  in  a  country  can  hardly 
ever  be  a  matter  of  indifference.  "As  the 
commodity  taken  in  lieu  of  every  other,  it 
( coin )  is  a  species  of  the  most  effective  wealth, 
and  as  the  money  of  the  world  it  is  of  great  c<«i- 
cern  to  the  state  that  it  possesses  a  sufficiency 
of  it  to  face  any  demands  which  the  protection 
of  its  external  interests  may  create."  He  fa- 
vored the  incorporation  of  a  national  bank, 
with  power  to  issue  bills  and  notes  payable  on 
demand  in  gold  and  silver,  but  he  expressed 
himself  as  utterly  opposed  to  paper  emissions 
by  the  United  States,  characterizing  them  as  to 
liable  to  abuse  and  even  so  certain  of  being 
abused  that  the  government  ought  never  to 
trust  itself  "with  the  use  of  so  seducing  and 
dangerous  an  element."   Hist.  U.  S.  Bank.  21, 
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24,  32.  Opposed  as  he  was  to  paper  emissions 
by  the  United  States,  under  any  circumstances, 
St  is  past  belief  that  he  could  ever  have  con- 
0OS*]  curred  in  the  proposition  to  make  *such 
emissions  a  tender  in  payment  of  debts,  either 
as  a  member  of  the  Convention  which  framed 
the  Constitution  or  as  the  head  of  the  Treasury 
Department.  Treasury  notes,  however,  have 
repeatedly  been  authorized  by  Congress,  com- 
mencing with  the  act  of  30th  Jime,  1812,  but 
it  was  never  supposed,  before  the  time  when  the 
several  acts  in  questioi^  were  passed,  that  Con- 
gress could  make  such  notes  a  legal  tender  in 
payment  of  debts.  2  Stat,  at  L.  766;  3  Stat,  at 
L.  100.  Such  notes,  it  was  enacted,  should  be 
received  in  payment  of  all  duties  and  taxes  laid, 
and  in  payment  for  public  lands  sold  by  the 
Federal  authority.  Provision  was  also  made 
in  most  or  all  of  the  acts  that  the  Secretary  of 
the  Treasury,  with  the  approbation  of  the  Pres- 
ident, might  cause  Treasury  notes  to  be  issued 
at  the  par  value  thereof  in  payment  of  services, 
of  supplies,  or  of  debts  for  which  the  United 
States  were  or  might  be  answerable  by  law,  to 
such  person  or  persons  as  should  be  willing  to 
accept  the  same  in  payment,  but  it  never  oc- 
curred to  the  legislators  of  that  day  that  such 
notes  could  be  made  a  legal  tender  in  discharge 
of  such  indebtedness,  or  that  the  public  cred- 
itor could  be  compelled  to  accept  them  in  pay- 
ment of  his  just  demands.  3  Stat,  at  L.  315. 

Financial  embarrassments,  second  only  in 
their  disastrous  consequences  to  those  which 
preceded  the  adoption  of  the  Constitution, 
arose  toward  the  close  of  the  last  war  with 
Great  Britain,  and  it  is  matter  of  history  that 
those  embarrassments  were  too  great  and  per- 
Tading  to  be  overcome  by  the  use  of  Treasury 
notes  or  any  other  paper  emissions  without  a 
specie  basis.  Expedients  of  various  kinds  were 
suggested,  but  it  never  occurred  either  to  the' 
Executive  or  to  Congress  that  a  remedy  could 
be  found  by  making  Treasury  notes,  as  then 
authorized,  a  legal  tender,  and  the  result  was 
that  the  second  Bank  of  the  United  States  was 
incorporated.  3  Stat,  at  L.  266.  Paper  cur- 
rency, it  may  be  said,  was  authorized  by  that 
act,  which  is  undoubtedly  true;  and  it  is  also 
true  that  the  bills  or  notes  of  the  bank  were 
made  receivable  in  all  payments  to  the  United 
610*J  States,  if  the  same  were  at  the  time  •pay- 
able on  demand,  but  the  act  provided  that  the 
corporation  should  not  refuse,  under  a  heavy 
penalty,  the  payment  in  gold  and  silver  of  any 
of  its  notes,  bills  or  obligations,  nor  of  any 
moneys  received  upon  deposit  in  the  bank  or  in 
any  of  its  oflBces  of  discouilt  and  deposit. 

Serious  attempt  is  made,  strange  to  say,  to 
fortify  the  proposition  that  the  acts  in  ques- 
tion are  constitutional,  from  the  fact  that  Con- 
gress, in  providing  for  the  use  of  Treasury 
notes  and  in  granting  the  charters  to  the  re- 
spective national  banks,  made  the  notes  and 
bills  receivable  in  payment  of  duties  and  taxes, 
but  the  answer  to  the  suggestion  is  so  obvious 
that  it  is  hardly  necessary  to  pause  to  suggest 
its  refutation.  Metropolitan  Bank  v.  Van  Dyck, 
27  N.  Y.  400.  Creditors  may  exact  gold  and 
silver  or  they  may  waive  the  right  to  require 
such  money,  and  accept  credit  currency,  or 
commodities  other  than  gold  and  silver,  and 
the  United  States,  as  creditors  or  in  the  exercise 


duties,  imposts  and  excises,  may,  if  they  see 
fit,  accept  the  Treasury  notes  or  bank-bills  in 
such  payments  as  substitutes  for  the  constitu- 
tional currency.  Further  discussion  of  the 
proposition  is  unnecessary,  as  it  is  plainly  des- 
titute of  any  merit  whatever.  4  Web.  Works, 
271;  Thomdike  v.  U.  8.  2  Mass.  18. 

Resort  was  also  had  to  Treasury  notes  in  the 
revulsion  of  1837,  and  during  the  war  with 
Mexico,  and  also  in  the  great  revulsion  of  1857, 
but  the  new  theory  that  Congress  could  make 
Treasury  notes  a  legal  tender  was  not  even  sug- 
gested, either  by  the  President  or  by  any  mem- 
ber of  Congress.  5  Stat,  at  L.  201 ;  5  Stat,  at 
L.  469;  9  Stat,  at  L.  118;  11  Stat,  at  L.  257. 

Seventy  years  are  included  in  this  review, 
even  if  the  computation  is  only  carried  back  to 
the  passage  of  the  act  establishing  the  mint, 
and  it  is  clear  that  there  is  no  trace  of  any  act, 
executive  or  legislative,  within  that  period, 
which  affords  the  slightest  support  to  the  new 
constitutional  theory  that  Congress  can  by  law 
constitute  paper  emissions  a  tender  in  payment 
of  debts.  Even  Washington,  thp  father  of  our 
country,  refused  to  accept  paper  money  in  pay- 
ment of  debts  contracted  before  the  War  of 
Independence,  and  the  proof  "is  full  to  [*611 
the  point  that  Hamilton,  as  well  as  Jefferson 
and  Madison,  was  opposed  to  paper  emissions 
by  the  national  authority.  2  Phil.  Paper  Cur. 
135;  6  Sparks'  Wash.  Letters,  321. 

Sufhcient,  also,  is  recorded  in  the  reports  of 
the  decisions  of  this  court  to  show  that  the 
court,  from  the  organization  of  the  judicial 
system  to  the  day  when  the  judgments  in  the 
cases  before  the  court  were  announced,  held 
opinions  utterly  opposed  to  such  a  construction 
of  the  Constitution  as  would  authorize  Congress 
to  make  paper  promises  a  legal  tender  as  be- 
tween debtor  and  creditor.  Throughout  that 
period  the  doctrine  of  the  court  has  been  and 
still  is,  unless  the  opinion  of  the  court  just 
read  constitutes  an  exception,  that  the  govern- 
ment of  the  United  States,  as  ordained  and 
established  by  the  Constitution,  is  a  govern- 
ment of  enumerated  powers;  that  all  the  pow- 
ers not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it.  to  the  states, 
are  reserved  to  the'  states  respectively  or  to  the 
people;  that  every  power  vested  in  the  Federal 
government  under  the  Constitution  is  in  its 
nature  sovereign,  and  that  Congress  may  pass 
all  laws  necessary  and  proper  to  carry  the  same 
into  execution;  or,  in  other  words,  that  the 
power  being  sovereign  includes,  by  force  of  the 
term,  the  requisite  means,  fairly  applicable  to 
the  attainment  of  the  contemplated  end,  which 
are  not  precluded  by  restrictions  or  exceptions 
expressed  or  necessarily  implied,  and  not  con- 
trary to  the  essential  ends  of  political  society. 
Hist.  U.  S.  Bank,  95. 

Definitions  slightly  different  have  been  given 
by  different  jurists  to  the  words  "necessary  and 
proper"  employed  in  the  clause  of  the  Constitu- 
tion conferring  upon  Congress  the  power  to 
pass  laws  for  carrying  the  express  grants  of 
power  into  execution,  but  no  *one  ever  pretended 
that  a  construction  or  definition  could  be  sus- 
tained that  the  general  clause  would  authorize 
the  employment  of  such  means  in  the  execution 
of  one  express  grant  as  would  practically 
nullify  another  or  render  another  ut-   [*612 


of  their  express  power  to  lay  and  collect  taxes,    terly  nugatory.     Circumstances  niade  it  neces- 
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Bary  that  Mr.  Hamilton  should  examine  that 
phrase  at  a  very  early  period  after  the  Constitu- 
tion was  adopted,  and  the  definition  he  ^ve  to 
it  is  as  follows:  "All  the  means  requisite  and 
fairly  applicahle  to  the  attainment  of  the  end 
of  such  power  which  are  not  precluded  hy  re- 
strictions and  exceptions  specified  in  the  Con- 
stitution, and  not  contrary  to  the  essential  ends 
of  political  society."  Twenty-five  years  later 
the  question  was  examined  by  the  Supreme 
Court  and  authoritatively  settled,  the  Chief 
Justice  giving  the  opinion.  His  words  were: 
"Let  the  end  be  le^timate;  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited  but 
consistent  with  the  letter  and  spirit  of  the 
Constitution,  are  constitutional.''  McCuUoch 
V.  Maryland,  4  Wheat.  421. 

Substantially  the  same  definition  was  adopted 
by  the  present  Chief  Justice  in  the  former  case, 
in  whicn  he  gave  the  opinion  of  the  court,  and 
there  is  nothing  contained  in  the  Federal  reports 
ffiving  the  slightest  sanction  to  any  broader 
definition  of  those  words.  Take  the  definition 
given  by  Mr.  Hamilton,  which,  perhaps,  is  the 
broadest,  if  there  is  any  difiference,  and  still  it 
is  obvious  that  it  would  give  no  countenance 
whatever  to  the  theory  that  Congress,  in  pass- 
ing a  law  to  execute  one  express  grant  of  the 
Constitution,  could  authorize  means  which 
would  nullif^  another  express  grant,  or  render 
it  nugatory  for  the  attainment  of  the  end  which 
the  framers  of  the  Constitution  intended  it 
should  accomplish. 

Authority  to  coin  money  was  vested  in  Con- 
gress; to  provide  a  permanent  national  stand- 
ard of  value,  everywhere  the  same,  and  subject 
to  no  variation  except  what  Congress  shall 
make  imder  the  power  to  regulate  the  value 
thereof ;  and  it  is  not  possible  to  affirm,  with 
any  hope  that  the  utterance  will  avail  in  the 
argument,  that  the  power  to  coin  monev  is  not 
nn  express  power,  and  if  those  premises  are 
613*]  ^conceded,  it  cannot  be  shown  that  Con- 
gress can  so  expand  any  other  express  power 
by  implication  as  to  nullify  or  defeat  the  great 
purposes  which  the  power  to  coin  money  and 
establish  a  standard  of  value  was  intended  to 
accomplish. 

Government  notes,  it  is  conceded,  may  be 
issued  as  a  means  of  borrowing  money,  because 
the  act  of  issuing  the  notes  may  be  and  often 
is  a  requisite  means  to  execute  the  granted 
power,  and  being  fairly  applicable  to  the  attain- 
ment of  the  end,  the  not^,  as  means,  may  be 
employod,  as  they  are  not  precluded  by  any 
restrictions  or  exceptions,  and  are  not  repug- 
nant to  any  other  express  prant  contained  in 
the  Constitution.  Light-houses,  buoys,  and 
beacons  may  be  erected  under  the  power  to 
regulate  commerce,  but  Congress  cannot  au- 
thorize an  officer  of  the  government  to  take  pri- 
vate property  for  such  a  purpose  without  just 
compensation,  as  the  exercise  of  such  a  power 
would  be  repugnant  to  the  5th  Amendment. 
Power  to  lay  and  collect  taxes  is  conferred  upon 
Congress,  but  Congress  cannot  tax  the  salaries 
of  the  state  judges,  as  the  exercise  of  such  a 
power  is  incompatible  with  the  admitted  power 
of  the  states  to  create  courts,  appoint  judges, 
and  provide  for  their  compensation.  Collector 
V.  Day,  ante,  122;  Ward  v.  Maryland,  ante, 
260. 
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Congress  may  also  impose  duties,  imposts  and 
excises  to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare,  but  the 
Congress  cannot  lay  any  tax  or  duty  on  articles 
exported  from  any  state,  nor  can  Congress  give 
any  preference  by  any  regulation  of  commeree 
or  revenue  to  the  ports  of  one  state  over  those 
of  another,  as  the  exercise  of  any  such  power  is 
prohibited  by  the  Constitution.  ^clusiTe 
power  is  vested  in  Congress  to  declare  war;  to 
raise  and  support  armies ;  to  provide  and  main- 
tain a  navy,  and  to  make  rules  for  the  govern- 
ment and  regulation  of  the  land  and  navsl 
forces.  Appropriations  to  execute  those  powers 
may  be  made  by  Congress,  but  no  appropria- 
tions of  monev  to  that  use  can  be  made  tor  a 
longer  term  than  two  years,  as  an  appropria- 
tion for  a  longer  term  is  expressly  *pro-  [*614 
hibited  by  the  same  clause  which  confers  the 
power  to  raise  and  support  armies.  By  virtue 
of  those  grants  of  power,  Congress  may  erect 
forts  and  magazines,  may  construct  navy-yards 
and  dock-yards,  manufacture  arms  and  muni- 
tions of  war,  and  may  establish  depots  and 
other  needful  buildings  for  their  preservation, 
but  the  Congress  cannot  take  private  property 
for  that  purpose  without  making  compensation 
to  the  owner,  as  the  Constitution  provides  that 
private  property  shall  not.'be  taken  for  public 
use  without  just  compensation. 

Legislative  power  under  the  Constitution  can 
never  be  rightfully  extended  to  the  exercise  of 
a  power  not  granted  nor  to  that  which  is  pro- 
hibited, and  it  makes  no  difference  whether  the 
prohibition  is  express  or  implied,  as  an  implied 
prohibition,  when  once  ascertained,  is  as  ef- 
fectual to  negative  the  right  to  legislate  as  one 
that  is  expressed ;  the  rule  being  tnat  Congress, 
in  passing  laws  to  carry  the  express  powers 
granted  into  execution,  cannot  select  any  means 
as  reauisite  for  that  purpose  or  as  fairly  ap- 
plicable to  the  attainment  of  the  end,  which  are 
precluded  by  restrictions  or  exceptions  con- 
tained in  the  Constitution,  or  which  are  con- 
trary to  the  essential  ends  of  political  soci^. 
Hist.  U.  S.  Bank,  95. 

Concede  these  premises,  and  it  follows  that 
the  acts  of  Congress  in  question  cannot  be  re- 
garded as  valid  unless  it  can  be  held  that  the 
power  to  make  paper  emissions  a  legal  tender 
in  payment  of  debts  can  properly  1^  implied 
from  the  power  to  coin  tue  money,  and  that 
such  emissions,  when  enforced  by  such  a  pro- 
vision, become  the  l^al  standard  of  value  un- 
der the  Constitution.     Extended  discussion  of 
the  first  branch  of  the  proposition  would  seem 
to  be  unnecessary,  as  the  aissenting  justices  in 
the    former    case    abandoned    that    point    and 
frankly  stated  in  the  dissenting  opini(m   de- 
livered that  they  were  not  able  to  sec  in  those 
clauses  "standing  alone,  a  sufficient  warrant 
for  the  exercise  of  this  power."    Through  their 
organ  on  the  occasion  they  referred  to  the  power 
to    declare    war,    to    suppress     insurrecticm, 
to  *raise  and  support  armies,  to  provide  [*615 
and  maintain  a  navy,  to  borrow  money,  to  pay 
the  debts  of  the  Union,  and  to  provide  for  the 
common  defense  and  general  welfare,  as  grants 
of  power  conferred  in  separate  clauses  of  the 
Constitution.    Reference  was  then  made  in  very 
appropriate   terms   to   the   exigencies    of    the 
Treasury  during  that  period  and  the  conclusion 
reached,  though  expressed  interrogatively,  ap- 
pears to  be  that  the  provision  making  the  notes 
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a  legal  tender  was  a  necessary  and  proper  one  as 
conducing  **towards  the  purpose  of  borrowing 
money,  of  paying  debts,  of  raising  armies,  of 
suppressing  insurrection;"  or,  as  expressed  in 
another  part  of  the  same  opinion,  the  provision 
was  regarded  as  "necessary  and  proper  to  en- 
able the  government  to  borrow  money  to  carry 
on  the  war."  Hepburn  ▼.  Oriswold,  8  Wall. 
632,  19  L.  ed.  529. 

Suggestions  or  intimations  are  made  in  one 
or  more  of  the  opinions  given  in  the  state 
courts  that  the  power  assumed  by  Congress 
may  be  vindicated  as  properly  implied  from  the 
power  to  coin  money,  but  inasmuch  as  that  as- 
sumption was  not  the  ground  of  the  dissent  in 
the  former  case,  and  as  the  court  is  not  re- 
ferred to  any  case  where  a  court  affirming  the 
validity  of  the  acts  of  Congress  in  question 
baa  ventured  to  rest  their  decision  upon  that 
theory,  it  does  not  appear  to  be  necessary  to 
protract  the  discussion  upon  that  point. 

Such  notes  are  not  declared  in  the  acts  of 
Congress  to  be  a  standard  of  value,  and  if  they 
were  the  provision  would  be  as  powerless  to 
impart  that  qualitv  to  the  notes  as  with  the 
processes  c4  the  alchemist  to  convert  chalk  into 
gold  or  the  contrivances  of  the  mechanic  to  or- 
ganize a  machine  and  ^ive  it  perpetual  motion. 
Gold  and  silver  were  adopted  as  the  standard  of 
value,  even  before  civil  governments  were  or- 
ganized, and  they  have  always  been  regarded  as 
such  to  the  present  time,  and  it  is  safe  to  af- 
firm that  they  will  continue  to  be  such  by  uni 
versal  consent,  in  spite  of  legislative  enactments 
ami  ci  judicial  decisions.    Treasury  notes,  or 
the  notes  in  question,  called  oy  what  name  they 
616*]   may  be,  never  *performed  that  office, 
even   for  a  day,   and  it  may  be  added  that 
neither  legislative  enactments  nor  judicial  de- 
cisions can  compel  the  commercial  world  to  ac- 
cept paper  emissions  of  any  kind  as  the  stand- 
ard of  value  by  which  all  other  values  are  to  be 
measured.    Hepburn  v.  Oriawold,  8  Wall.  608, 
19  K  ed.  521.    Nothing  but  money  will,  in  fact, 
perform  that  office,  and  it  is  clear  that  neither 
legislative    enactments    nor    judicial    decisions 
can  perform  commercial  impos8U)ilities.    Com- 
modities, undoubtedly,  may  be  exchanged  as 
matter  of  barter,  or  the  seller  may  accept  paper 
promises,  instead  of  money,  but  it  is  neverthe- 
less  true,   as   stated  by  Mr.   Huskisson,   that 
money  is  not  only  the  common  measure  and 
common   representative  of  all   other  commod- 
ities, but  also  the  common  and  universal  equiv- 
alent.   Whoever  buys,  gives,  whoever  sells,  re- 
ceives such  a  quantity  of  pure  gold  or  silver  as 
is  equivalent  to  the  article  bought  or  sold;  or 
if  be  gives  or  receives  paper  instead  of  money, 
he  gives  or  receives  that  which  is  valuable  only 
as  it  stipulates  the  payment  of  a  given  quan- 
tity of  gold  or  silver.    22  Financial  Pamphlets, 
580. 

'^ost  unquestionably,"  said  Mr.  Webster, 
"there  is  no  legal  tender,  and  there  can  be  no 
legal  tender,  in  this  country,  under  the  author- 
ity of  this  government,  or  any  other,  but  gold 
and  silver.  .  .  .  This  is  a  constitutional 
principle,  perfectly  plain  and  of  the  very 
nighest  importance."  He  admitted  that  no 
such  express  prohibition  was  contained  in  the 
Constitution,  and  then  proceeded  to  say:  "As 
Concrress  has  no  power  granted  to  it  in  this  re 


value  of  foreign  coins,  it  clearly  has  no  power 
to  substitute  paper  or  anything  else  for  coin  as 
a  tender  in  payment  of  debts  and  in  discharge 
of  contracts,"  adding  that  "Congress  has  exer- 
cised the  power  fully  in  both  its  branches.  It 
has  coined  money  and  still  coins  it,  it  has  regu- 
lated the  value  of  foreign  coins  and  still  regu- 
lates their  value.  The  legal  tender,  therefore, 
the  constitutional  standard  of  value,  is  estab- 
lished and  cannot  be  overthrown."  4  Web. 
Works,  271.  Beyond  peradventure  he  was  of 
the  opinion  that  gold  and  silver,  at  rates  fixed 
by  Congress,  constituted  the  *l^al  ['CIT 
standard  of  value,  and  that  neither  Congress 
nor  the  states  had  authority  to  establish  any 
other  standard  in  its  place.    Ibid.  280. 

Views  equally  decisive  have  been  expressed 
by  this  court  in  a  case  where  the  remarks  were 
pertinent  to  the  question  presented  for  decision. 
U.  8.  V.  Marigold,  9  How.  567.  Certain  ques- 
tions were  certified  here  which  arose  in  the 
circuit  court  in  the  trial  of  an  indictment  in 
which  the  defendant  was  charged  with  having 
brought  into  the  United  States  from  a  foreign 
place,  with  intent  to  pass,  utter,  publish  and 
sell  certain  false,  forged  and  counterfeit  coins, 
made,  forged  and  counterfeited  in  the  resem- 
blance and  similitude  of  the  coins  struck  at  the 
mint.  Doubts  were  raised  at  the  trial  whether 
Congress  had  the  power  to  pass  the  law  on 
which  the  indictment  was  founded.  Objection 
was  made  that  the  acts  charged  were  only  a 
fraud  in  traffic,  and  as  such,  were  punishable, 
if  at  all,  under  the  state  law.  Responsive  to 
that  suggestion  the  court  says  that  the  pro- 
visions of  the  section  "appertain  rather  to  the 
execution  of  an  important  trust  invested  by  the 
Constitution,  and  to  the  obligation  to  fulfil  that 
trust  on  the  part  of  the  government,  namely: 
the  trust  and  the  duty  of  creating  and  main- 
taining a  imiform  and  pure  metallic  standard 
of  value  throughout  the  union ;  that  the  power 
of  coining  money  and  of  regulating  its  value 
was  delegated  to  Congress  by  the  Constitution 
for  the  very  purpose  of  creating  and  preserving 
tfie  uniformity  and  purity  of  such  a  standard 
of  value,  and  on  account  of  the  impossibility, 
which  was  foreseen,  of  otherwise  preventing 
the  inequalities  and  the  confusion  necessarily 
incident  to  different  views  of  policy  which 
in  different  commimities  would  be  brought 
to  bear  on  this  subject.  The  power  to 
coin  money  being  thus  given  to  Congress,  found- 
ed on  public  necessity,  it  must  carry  with  it 
the  correlative  power  of  protecting  the  creature 
and  object  of  that  power."  Appropriate  sug- 
gestions follow  as  to  the  right  of  the  govern- 
ment to  adopt  measures  to  exclude  counterfeits 
and  prevent  the  true  coin  from  being  substi- 
tuted by  others  *of  no  intrinsic  value,  ['BIS 
and  the  justice  delivering  the  opinion  then  pro- 
ceeds to  say,  that  Congress  "having  emitt^  a 
circulating  medium,  a  standard  of  value  in- 
dispensible  for  the  purposes  of  the  community 
and  for  the  action  of  the  government  itself, 
the  Congress  is  accordingly  authorized  and 
bound  in  duty  to  prevent  its  debasement  and 
expulsion  and  the  destruction  of  the  general 
confidence  and  convenience  by  the  influx  and 
substitution  of  a  spurious  coin  in  lieu  of  the 
constitutional  currency. 

Equally  decisive  views  were  expressed  by  the 
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Breedlove,  2  How.  38,  in  which  the  opinion  of 
the  court  was  delivered  by  the  late  Mr.  Justice 
Catron,  than  whom  no  justice  who  ever  sat  In 
the  court  was  more  opposed  to  the  expression 
of  an  opinion  on  a  point  not  involved  in  the 
record. 

No  state  shall  coin  money,  emit  bills  of 
credit,  or  make  anything  but  gold  and  silver 
a  tender  in  payment  of  debts.  These  prohibi- 
tions, said  Mr.  Justice  Washington,  associated 
with  the  powers  granted  to  Congress  to  coin 
money  and  regulate  the  value  thereof  and  of 
foreign  coin,  most  obviously  constitute  mem- 
bers of  the  same  family,  being  upon  the  same 
subject  and  governed  by  the  same  policy.  Tliis 
policy,  said  the  learned  justice,  was  to  provide 
a  fixed  and  Uniform  standard  of  value  through- 
out the  United  States,  by  which  the  commercial 
and  other  dealings  between  the  citizens  thereof, 
or  between  them  and  foreigners^  as  well  as  the 
moneyed  transactions  of  the  government,  should 
be  regulated.  Ogden  v.  Saunders ^  12  Wheat. 
265.  Language  so  well  chosen  and  so  explicit 
cannot  be  misunderstood,  and  the  views  ex- 
pressed by  Mr.  Justice  Johnson  in  the  same 
case  are  even  more  decisive.  He  said  the  pro- 
hibition in  the  Constitution  to  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of 
debts  is  express  and  universal.  The  framers 
of  the  Constitution  regarded  it  as  an  evil  to  be 
repelled  without  modification,  and  that  they 
have  therefore  left  nothing  to  be  inferred  or 
deduced  from  construction  on  the  subject.  12 
\Anieat.  288. 

619*]  •Recorded  as  those  opinions  have  been 
for  forty-five  years  and  never  questioned,  they 
are  certainly  entitled  to  much  weight,  espec- 
ially as  the  principles  which  are  there  laid 
down  -were  subsequentlv  affirmed  in  two  cases 
by  the  unanimous  opinion  of  this  court.  U.  8. 
v.  Marigoldj  9  How.  567;  Qwin  v.  Breedlove,  2 
How.  38 ;  Craig  v.  Misaourif  4  Pet.  434. 

Strong  support  to  the  view  here  taken  is  also 
derived  from  the  case  of  Craig  v.  Missouri, 
last  cited,  in  which  the  opinion  was  given  by 
the  Chief  Justice.  Loan  certificates  issued  Ijy 
the  state  were  the  consideration  of  the  note  in 
suit  in  that  case,  and  the  defense  was  that  the 
certificates  were  bills  of  credit  and  that  the 
consideration  of  the  note  was  illegal  Responsive 
to  that  defense,  the  plaintiff  insisted  that  the 
certificates  were  not  bills  of  credit,  because 
they  had  not  been  made  a  legal  tender,  to 
which  the  court  replied,  that  the  emission  of 
bills  of  credit  and  the  enactment  of  tender  laws 
were  distinct  operations,  independent  of  each 
other;  that  both  were  forbidden  by  the  Consti- 
tution; that  the  evils  of  paper  money  did  not 
result  solely  from  the  quality  of  its  being  made 
a  tender  in  payment  of  debts ;  that  that  quality 
might  be  the  most  pernicious  one,  but  that  it 
was  not  an  essential  quality  of  bills  of  credit 
nor  the  only  mischief  resulting  from  such 
emissions.  Briscoe  v.  Bank  of  Ky,  11  Pet.  317; 
Fox  V.  OldOy  5  How.  433. 

Remarks  of  the  Chief  Justice  in  the  case  of 
Sturges  v.  Crovminshieldy  4  WHieat.  204,  may 
also  be  referred  to  as  even  more  explicit  and 
decisive  to  the  same  conclusion  than  anything 
embodied  in  the  other  cases.  He  first  describes, 
in  vivid  colors,  the  general  distress  which  fol- 
lowed the  war  in  which  our  independence  was 
established.  Paper  money,  he  said,  was  issued, 
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worthless  lands  and  other  property  of  no  use 
to  the  creditor  were  made  a  tender  in  payment 
of  debts,  and  the  time  of  payment  stipulated  in 
the  contract  was  extended  by  law.  Mischief  to 
such  an  extent  was  done,  and  so  much  more 
was  apprehended,  that  general  distrust  pre- 
vailed and  all  ^confidence  between  man  [*620 
and  man  was  destroyed.  Special  referei^  was 
made  to  those  grievances  by  the  Chief  Justice 
because  it  was  insisted  that  the  prohibition  to 
pass  laws  impairing  the  obligation  of  contracts 
ought  to  be  confined  by  the  court  to  matters  of 
that  description,  but  the  court  was  of  a  diflfer- 
ent  opinion,  and  held  that  the  Convention  in- 
tended to  establish  a  great  principle,  that  con- 
tracts should  be  inviolable;  that  the  provision 
was  intended  "to  prohibit  the  use  of  any  means 
by  which  the  same  mischief  might  be  produced." 
He  admitted  that  that  provision  .was  not  in- 
tended to  prevent  the  issue  of  paper  money, 
as  that  evil  was  remedied  and  the  practice  pro- 
hibited by  the  clause  forbidding  the  states  to 
"emit  bills  of  credit"  inserted  in  the  Constitu- 
tion expressly  for  that  purpose,  and  he  also 
admitted  that  the  prohibition  to  emit  bills  of 
credit  was  not  intended  to  restrain  the  states 
from  enabling  debtors  to  discharge  their  debts 
by  the  tender  of  property  of  no  real  value  to 
the  creditor,  "because  for  that  subject  also  par- 
ticular provision  is  made"  in  the  Constitution; 
but  he  added,  "Nothing  but  gold  and  silver  coin 
can  be  made  a  tender  in  payment  of  debts." 

Utterances  of  the  kind  are  foimd  throughout 
the  reported  decisions  of  this  court,  but  there 
is  not  a  sentence  or  word  to  be  found  within 
those  volumes,  from  the  organization  of  the 
court  to  the  passage  of  the  acts  of  Congress  in 
question,  to  support  the  opposite  theory. 

Power,   as  before   remarked,   was   vested  in 
the  Congress  under  the  Confederation  to  bor- 
row money  and  emit  bills  of  credit,  and  his- 
tory shows  that  the  power  to  emit  such  bills 
had  been  exercised,  before  the  Convention  which 
framed    the    Constitution    assembled,    to    an 
amount  exceeding  $350,000,000.  2  Story,  Const 
3d  ed.   249;   Briscoe  v.   Bank  of  Ky.   11    Pet. 
337;    1  Jeff,  Cor.  401;   Am.  Almanac    (1830) 
183.    Still  the  draft  of  the  Constitution,  as  re- 
ported, contained  the  words  "and  to  emit  bills" 
appended    *to   the    clause   authorizing    [^eZl 
Congress  to  borrow  money.     When  that  clause 
was  reached,  says  Mr.  Martin,  a  motion  was 
made  to  strike  out  the  words  "to  emit  bills  of 
credit;"  and  his  account  of  what  followed  af- 
fords the  most  persuasive  and  convincing  evi- 
dence that   the   Convention  and   nearly  every 
member  of  it,  intended  to  put  an  end  to  the  ex- 
ercise of  such  a  power.    Against  the  motion,  he 
says,  we  urged  that  it  would  be  improper  to 
deprive  the  Congress  of  that  power;   that  it 
would  be  a  novelty  unprecedented  to  establish 
a  government  which  should  not  have  such  an 
thority;  that  it  was  impossible  to  look  forward 
into  futurity  so  far  as  to  decide  that  events 
might  not  happen  that  would  render  the  exer- 
cise of  such  a  power  absolutely  necessary,  etc 
But  a  majority  of  the  Convention,  he  said,  be- 
ing wise  beyond  every  event,  and  being  willing 
to  risk  any  political  evil  rather  than  admit  the 
idea  of  a  paper  emission  in  any  possible  case, 
refused  to  trust  the  authority  to  a  govemraoDt 
to   which   they  were   lavishing   the   most    un- 
limited powers  of  taxation,  and  to  the  mercy  of 
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which  they  were  willing  blindly  to  trust  the 
liberty  and  property  of  the  citizens  of  every 
state  in  the  Union,  and  "they  erased  that  clause 
from  the  system."    1  Ell.  Deb.  .369. 

More  forcible  vindication  of  the  action  of  the 
Convention  could  hardly  be  made  than  is  ex- 
pressed in  the  language  of  the  Federalist  and 
the  authority  of  Judge  Story  warrants  the 
statement  that  the  language  there  employed  is 
**  justified  by  almost  every  contemporary 
writer,"  and  is  "attested  in  its  truth  by  facts" 
beyond  the  influence  of  every  attempt  at  contra- 
diction. Having  adverted  to  those  facts  the 
commentator  proceeds  to  say,  "that  the  same 
reasons  which  show  the  necessity  of  denying  to 
the  states  the  power  of  regulating  coin,  prove 
with  equal  force  that  they  ought  not  to  be  at 
liberty  to  substiute  a  paper  medium  instead  of 
coin."    Federalist,  No.  44. 

Emissions  of  the  kind  were  not  declared  by 
the  Continental  Congress  to  be  a  legal  tender, 
but  Congress  passed  a  resolution  declaring  that 
they  ought  to  be  a  tender  in  payment  of  all 
private  and  public  debts,  and  that  a  refusal  to 
622*]  *' receive  the  tender  ought  to  be  an  extin- 
guishment of  the  debt,  and  recommended  the 
states  to  pass  such  laws.  They  even  went  fur- 
ther and  declared  that  whoever  should  refuse  to 
receive  the  paper  as  gold  or  silver  should  be 
deemed  an  enemy  to  the  public  liberty;  but  our 
commentator  says  that  these  measures  of  vio- 
lence and  terror,  so  far  from  aiding  the  circula- 
tion of  the  paper,  led  on  to  still  further  depre- 
ciation. 2  Joum.  Cong.  21;  3  Hid,  20;  2  Pit- 
kin's Hist.  155,  156.  New  emissions  followed 
and  new  measures  were  adopted  to  give  the 
paper  credit  by  pledging  the  public  faith  for  its 
redemption.  Effort  followed  effort  in  that  direc- 
tion imtil  the  idea  of  redemption  at  par  was 
abandoned.  Forty  for  one  was  offered,  and  the 
states  were  required  to  report  the  bills  under 
that  regulation,  but  few  of  the  old  bills  were 
ever  reported  and,  of  course,  few  only  of  the 
contemplated  new  notes  were  issued,  and  the 
bills  in  a  brief  period  ceased  to  circulate,  and  in 
the  course  of  that  year  quietly  died  in  the  hands 
of  their  possessors*.  2  Story,  Const.  3d  ed.  §§ 
1359,  1360;  2  Pitkin's  Hist.  157;  1  Jeff.  Cor. 
402. 

Bills  of  credit  were  made  a  tender  by  the 
states,  but  all  such,  as  well  as  those  issued  by 
the  Congress,  were  dead  in  the  hands  of  their 
possessors  before  the  Convention  assembled  to 
frame  the  Constitution.  Intelligent  and  im- 
partial belief  in  the  theory  that  such  men,  so 
instructed,  in  framing  a  government  for  their 
posterity  as  well  as  for  themselves,  would  de- 
jiberalel'y  vest  such  a  power,  either  in  Congress 
or  the  states,  as  a  part  of  their  perpetual  sys- 
tem, can  never,  in  my  judgment,  be  secured  in 
the  face  of  the  recorded  evidences  to  the  con- 
trary which  the  political  and  judicial  history  of 
our  'country  affords.  Such  evidence,  so  per- 
suasive and  convincing  as  it  is,  must  ultimately 
bring  all  to  the  conclusion  that  neither  the 
Congress  nor  the  states  can  make  anything  but 
;ro1d  or  silver  coin  a  tender  in  payment  of 
debts. 

Exclusive  power  to  coin  money  is  certainly 
vested  in  Congress  *'but  no  amount  of  reason- 
ing can  show  that  executing  a  promissory  note 


•public  and  private  debts  is  a  species  of  [*623 
coining  money."    Pomeroy,  Const.  §  409. 

Complete  refutation  of  such  theory  is  also 
found  in  the  dissenting  opinion  in  the  former 
case,  in  which  the*  justice  who  delivered  the 
opinion  states  that  he  is  not  able  to  deduce  the 
power  to  pass  the  laws  in  question  from  that 
clause  of  the  Constitution,  and  in  which  he  ad- 
mits, without  qualification,  that  the  provision 
making  such  notes  a  legal  tender  does,  un- 
doubtedly, impair  the  "obligation  of  contracts 
made  before  its  passage,"  Extended  argument, 
therefore,  to  show  that  the  acts  in  question  im- 
pair the  obligation  of  the  contracts  made  before 
their  passage  is  unnecessary,  but  the  admission 
stops  short  of  the  whole  truth,  as  it  leaves  thp 
implication  to  be  drawn  that  the  obligation  oi 
subsequent  contracts  is  not  impaired  by  such 
legislation.  Contracts  for  the  payment  of 
money,  whether  made  before  or  after  the  pas- 
sage of  such  a  provision,  are  contracts  if  the 
promise  is  expressed  in  dollars,  to  pay  the  speci- 
fied amount  in  the  money  recognized  and  estab- 
lished by  the  Constitution  as  the  standard  of 
value,  and  any  act  of  Congress  which  in  theory 
compels  the  creditor  to  accept  paper  emissions, 
instead  of  the  money  so  recognized  and  estab- 
lished, impairs  the  obligation  of  such  a  con- 
tract, no  matter  whether  the  contract  was  made 
before  or  after  the  act  compelling  the  creditor 
to  accept  such  payment,  as  the  Constitution  in 
that  respect  is  a  part  of  the  contract,  and  by 
is  terms  entitles  the  creditor  to  demand  pay- 
ment in  the  medium  which  the  Constitution 
recognizes  and  establishes  as  the  standard  of 
value. 

Evidently  the  word  "dollar"  as  employed  in 
the  Constitution,  means  the  money  recognized 
and  established  in  the  express  power  vested  in 
Congress  to  coin  money,  regulate  the  value 
thereof  and  of  foreign  coin,  the  framers  of  the 
Constitution  having  borrowed  and  adopted  the 
word  as  used  by  the  Continental  Congress  in 
the  ordinance  of  the  6th  of  July,  1785,  and  of 
the  8th  August,  1786,  in  which  it  was  enacted 
that  the  money  unit  of  the  United  States  should 
be  "one  'dollar,"  and  that  the  money  [•624 
of  account  should  be  dollars  and  fractions  of 
dollars  as  subsequently  provided  in  the  ordi- 
nance establishing  a  mint.  10  Journ.  Cong. 
225;  11  Ibid.  179. 

Repeated  decisions  of  this  court,  of  recent 
date  {Branson  v.  Rodes,  7  Wall.  248,  19  L.  ed. 
146;  Butler  v.  Eorwitz,  7  Wall.  259,  19  L.  ed. 
149 ;  BanK  v.  Supervisors,  7  Wall.  28,  19  L.  ed. 
61,  have  established  the  rule  that  contracts  to 
pay  coined  dollars  can  only  be  satisfied  by  the 
pajTnent  of  such  money,  which  is  precisely 
equivalent  to  a  decision  that  such  notes  as  those 
described  in  the  acts  of  Congress  in  qiiestion 
are  not  the  money  recognized'  and  established 
by  the  Constitution  as  the  standard  of  value, 
as  the  money  so  recognized  and  established,  if 
the  contract  is  expressed  in  dollars,  will  satisfy 
any  and  every  contract  between  party  and 
party.  Beyond  all  question,  the  cases  cited 
recognize  "the  fact  accepted  by  all  men  through- 
out the  world,  that  value  is  inherent  in  the 
precious  metals;  that  gold  and  silver  are  in 
themselves  values,  and  being  such,  and  being 
_      ^  ^  in  other  respects  best  adapted  to  the  purpose, 

an^   ordering  it   to  be  taken   in   payment  of  '  are  the  only  proper  measures  of  value;   that 
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these  values  are  determined  by  weight  and  par- 
ity, and  that  form  and  impress  are  simply  cer- 
tificates of  value,  worthy  of  absolute  reliance 
only  because  of  the  known  int^prity  and  good 
faith  of  the  government  Which'^^puts  them  in 
circulation.  Dewing  v.  Sears,  ante,  189;  Lane 
Co.  V.  Oregon,  7  Wall.  73,  19  L.  ed.  103;  W♦^ 
lard  V.  Tayloe,  8  Wall.  568,  19  L.  ed.  604. 

When  the  intent  of  the  parties  as  to  the  me- 
dium of  payment  is  clearly  expressed  in  a  con- 
tract the  court  decide,  in  Butler  v.  Hortoitz, 
above  cited,  that  damages  for  the  breach  of  it, 
whether  made  before  or  since  the  enactment  of 
these  laws,  may  be  properly  assessed  so  as  to 
give  effect  to  that  intent,  and  no  doubt  is  enter- 
tained that  that  rule  is  correct.  Parties  may 
contract  to  accept  payment  in  Treasury  notes. 
Or  specific  articles,  or  in  bank-bills,  and  if  they 
do  so  they  are  bound  to  accept  the  medium  for 
which  they  contracted,  provided  the  notes,  spe- 
cific articles,  or  bills  are  tendered  on  the  day 
the  payment  under  the  contract  becomes  due, 
nnd  it  is  clear  that  such  a  tender,  if  seasonable 
I12S*1  nnH  aiiffir*ipnt.  in  •flmmint.  is  a  gnnd  de- 
fense to  the  action.  Decided  cases  also  carry 
the  doctrine  much  further  and  hold,  even  where 
the  contract  is  payable  in  money,  and  the  prom- 
ise is  expressed  in  dollars,  that  a  tender  of  bank 
bills  is  a  good  tender  if  the  party  to  whom  it 
was  made  placed  his  objections  to  receiving  it 
wholly  upon  the  ground  that  the  amount  was 
not  suflficient.  Bk.  U,  8,  v.  Bank  of  Oa,  10 
Wheat.  347 ;  Thompson  v.  Biggs,  6  Wall.  678, 
18  L.  ed.  707;  Robinson  v,  Noble,  8  Pet.  198; 
Wright  v.  Reed,  3  T.  R.  664;  Snoto  v.  Perry, 
9  Pick.  542;  2  Greenl.  Ev.  §  601. 

Grant  all  that,  and  still  it  is  clear,  that  where 
the  contract  is  for  the  payment  of  a  certain 
sum  of  money,  and  the  promise  is  expressed  in 
dollars  or  in  coined  dollars,  the  promisee,  if  he 
sees  fit,  may  lawfully  refuse  to  accept  payment 
in  any  other  medium  than  gold  and  silver,  made 
a  legal  tender  by  act  of  Congress  passed  in  pur- 
suance of  that  provision  of  the  Constitution 
which  vests  in  Congress  the  power  to  coin 
money,  regulate  the  value  thereof  and  of  for- 
eign coin. 

Foreign  coin  of  gold  and  silver  may  be  made 
a  legal  tender,  as  the  power  to  regulate  the 
value  thereof  is  vested  in  Congress  as  well  as 
the  power  to  regulate  the  value  of  the  coins 
fabricated  and  stamped  at  the  mint. 

Opposed,  as  the  new  theory  is,  by  such  a 
body  of  evidence  covering  the  whole  period  of 
our  constitutional  history,  all  tending  to  the 
opposite  conclusion,  and  unsupported  as  the 
theory  is  by  a  single  historical  fact  entitled  to 
any  weight,  it  would  seem  that  the  advocates 
of  the  theory  ought  to  be  able  to  give  it  a  fixed 
domicil  in  the  Constitution,  or  else  be  willing  to 
abandon  it  as  a  theory  without  any  solid  con- 
stitutional foundation.  Vagrancy  in  that  be- 
half, if  conceded,  is  certainly  a  very  strong 
argument  at  this  day,  that  the  power  does  not 
reside  in  the  Constitution  at  all,  as  if  the  fact 
were  otherwise,  the  period  of  eighty-five  years 
which  has  elapsed  since  the  Constitution  was 
adopted  is  surely  long  enough  to  have  enabled 
its  advocates  to  discover  its  locality  and  to  be 
able  to  point  out  its  home  to  those  whose  re- 
searches have  been  less  successful  and  whose 
626*]  conscientious  •convictions  lead  then-*  to 
t^'^  conclusion  that,  as  applied  to  the  Constitu- 
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tion,  it  is  a  myth  without  a  habitation  or  a 
name. 

Unless  the  power  to  enact  such  a  provision 
can  be  referred  to  some  one  or  more  of  the  ex- 
press grants  of  power  of  Congress,  as  the  requi- 
site means,  or  as  necessary  and  proper  for  ear- 
ring such  express  power  or  powers  into  execn- 
tion,  it  is  usually  conceded  that  the  provision 
must  be  r^arded  as  unconstitutional^  as  it  is 
not  pretended  that  the  Constitution  contains 
an^  express  grant  of  power  authorizing  such 
legislation.  Powers  not  granted  cannot  be  ex- 
ercised by  Congress,  and  certainly  all  must 
agree  that  no  powers  are  granted  except  what 
are  expressed  or  such  as  are  fairly  applicable 
as  requisite  means  to  attain  the  ena  of  a  pover 
which  is  granted,  or,  in  other  words,  are  neces- 
sary and  proper  to  carry  those  which  are  ex- 
pressed into  execution.  Martin  v.  Hunter,  1 
Wheat.  326;  MoCuUooh  v.  Maryland,  4  Wheat 
405;  1  Story,  Const.  (3d  ed.)  fi  417. 

Pressed  by  these  irrepealable  rules  of  con- 
struction, as  applied  to  the  Constitution,  those 
who  maintain  the  affirmative  of  the  question 
under  discussion  are  forced  to  submit  a  specifi- 
cation. Courts,  in  one  or  more  cases,  have  inti- 
mated that  the  power  in  question  may  be  im- 
plied from  the  express  power  to  coin  money,  bat 
inasmuch  as  no  decided  case  is  referred  to  where 
the  judgment  of  the  court  rests  upon  that 
ground,  the  suggestion  will  be  dismissed  with- 
out further  consideration,  as  one  involving  a 
proposition  too  latitudinous  to  require  refuta- 
tion. Most  of  the  cases  referred  to  attempt  to 
deduce  the  power  tq  make  such  paper  emissions 
a  legal  tender  from  the  express  power  to  bor- 
row money,  or  from  the  power  to  declare  war, 
or  from  the  two  combined,  as  in  the  dissenting 
opinion  in  the  case  which  is  now  overruled. 

Authority,  it  is  conceded,  exists  in  Ccmgress 
to  pass  laws  providing  for  the  issue  of  Treasury 
notes,  based  on  the  national  credit,  as  neces- 
sary and  proper  means  for  fulfilling  the  end  of 
the  express  power  to  borrow  money,  nor  can  it 
be  doubted  at  this  day,  that  such  notes,  when  is- 
sued by  the  *proper  authority,  may  law-  [*627 
fully  circulate  as  criedit  currency,  and  that  they 
may,  in  that  conventional  character,  be  law- 
fully employed,  if  the  act  authorizing  their  is- 
sue so  provides,  to  pay  duties,  taxes  and  all  the 
public  exactions  required  to  be  paid  into  the 
national  Treasury.  Public  creditors  may  also 
be  paid  in  such  currency  by  their  own  consent, 
and  they  may  be  used  in  all  other  cases,  where 
the  payment  in  such  notes  comports  with  the 
terms  of  the  contract.  Established  usage  found- 
ed upon  the  practice  of  the  government,  often 
repeated,  has  sanctioned  these  rules,  until  it 
may  now  be  said  that  they  are  not  open  to  con- 
troversy; but  the  question  in  the  cases  before 
the  court  is  whether  the  Congress  may  declare 
such  notes  to  be  lawful  money,  make  them  a 
legal  tender,  and  impart  to  such  a  currency  the 
quality  of  being  a  standard  of  value,  and  com- 
pel creditors  to  accept  the  paymoit  of  their 
debts  in  such  a  currency  as  the  equivalent  of 
the  mone^  recognize^  and  established  by  the 
Constitution  as  the  standard  of  value  by  which 
the  value  of  all  other  commodities  is  to  be 
measured.  Financial  measures,  of  yarious 
kinds,  for  borrowing  money  to  supply  the  wants  • 
of  the  Treasury,  beyond  the  receipts  from  taxa- 
tion and  the  sales  of  the  public  lands,  have 
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been  adopted  bj  the  government  since  the 
United  States  became  an  independent  nation. 
Subscriptions  for  a  loan  of  $12,000,500  were,  on 
the  4th  of  August,  1790,  directed  to  be  opened 
«t  the  treasury,  to  be  made  payable  in  certifi- 
cates issued  for  the  debt  according  to  their 
specie  value.  1  Stat,  at  L.  139.  Measures  of 
the  kind  were  repeated  in  rapid  succession  for 
several  years,  and  laws  providing  for  loans  in 
one  form  or  another  appear  to  have  been  the 
preferred  mode  of  borrowing  money,  until  the 
30th  of  June,  1812,  when  the  first  act  was  passed 
'to  authorize  the  issue  of  Treasury  notes."  2 
Stat,  at  L.  766. 

Loans  had  been  previously  authorized  in  re- 
peated instances,  as  will  be  seen  by  the  follow- 
ing refer^ices,  to  which  many  more  might  be 
added.  1  Stat,  at  L.  142,  187,  345,  433,  607 ;  2 
SUt.  at  L.  60,  245,  349,  610,  656,  694. 
628*]  *Eamest  opposition  was  made  to  the 
passage  of  the  first  act  of  Congress  authorizing 
the  issue  of  Treasury  notes,  but  the  measure 
prevailed,  and  it  may  be  remarked  that  the  vote 
on  the  occasion  was  ever  after  regarded  as  having 
settled  the  question  as  to  the  constitutionality 
of  such  an  act.  Five  millions  of  dollars  were  di- 
rected to  be  issued  by  that  act,  and  the  Secre- 
tary of  the  Treasury,  with  the  approbation  of 
the  President,  was  empowered  to  cause  such 
portion  of  the  notes  as  he  might  deem  expedient 
to  be  issued  at  par  "to  such  public  creditors  or 
other  persons  as  may  choose  to  receive  such 
notes  in  payment,"  it  never  having  occurred  to 
any  one  that  §ven  a  public  creditor  could  be 
compelled  to  receive  such  notes  in  payment  ex- 
cept by  lus  own  consent.  Twenty  other  issues 
of  sueh  notes  were  authorized  by  Congress  in 
the  course  of  the  fifty  years  next  after  the  pas- 
sage of  that  act  and  before  the  passage  of  the 
acts  making  such  notes  a  legal  tender,  and  every 
<me  of  such  prior  acts,  being  twenty  in  all,  con- 
tains either  in  express  words  or  by  necessary 
implication,  an  equally  decisive  n^ration  to  the 
new  constitutional  theory  that  Congress  can 
make  paper  emissions,  either  a  stuidard  of 
value  or  a  legal  tender. 

5  SUt.  at  L.  202;  9  Ibid.  64;  4  Ibid.  764;  2 
Ibid.  766,  801;  3  Ibid.  161,  213;  5  Ibid.  201, 
228.  323,  469,  474,  581,  614;  9  Ibid.  39,  118; 

11  Ibid.  257;  12  Ibid.  121,  179,  259,  313,  338. 
Superadded  to  the  conceded  fact  that  the  Con- 
stitution contains  no  express  words  to  support 
such  a  theory,  this  long  and  unbroken  usage, 
that  Treasury  notes  shall  not  be  constituted  a 
standard  of  value  nor  be  made  a  tender  in  pay- 
ment of  debts,  is  entitled  to  ^eat  weight,  and 
when  taken  in  connection  with  the  persuasive 
and  convincing  evidence,  derived  frona  the  pub- 
lished proceeding  of  the  Convention,  that  the 
fnuners  of  the  Constitution  never  intended  to 
grant  any  such  power,  and  from  the  recorded 
sentiments  of  the  great  men  whose  arguments 
in  favor  of  the  reported  draft  procured  its  rati- 
fication, and  supported  as  that  view  is  by  the 
repeated  decisions  of  this  court,  and  by  the  in- 
fallible rule  of  interpretation  that  the  language 
629*]  of  one  express  power  shall  not  be  *so 
expanded  as  to  nullify  the  force  and  effect  of 
another  express  power  in  the  same  instrument, 
it  seems  to  me  that  it  ought  to  be  deemed  final 
and  conclusive  that  Congress  cannot  constitute 
such  notes  or  ajiy  other  paper  emissions  a  con- 
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stitutional  standard  of  value,  or  make  them  a 
legal  tender  in  payment  of  d^ts — especially  as 
it  covers  the  period  of  two  foreign  wars,  the 
creation  of  the  second  national .  bank,  and  the 
greatest  financial  revulsions  through  which  our 
country  has  ever  passed. 

Guided  by  the  views  expressed  in  the  dissent- 
ing opinion  in  the  former  case,  it  must  be  taken 
for  granted  that  the  legal  tender  feature  in  the 
acts  in  question  was  placed  emphatically,  by 
those  who  enacted  the  provision,  upon  the  ne- 
cessity of  the  measure  to  the  further  borrow- 
ing of  money  and  maintaining  the  Army  and 
Navy,  and  such  appears  to  be  the  principal 
ground  assumed  in  the  present  opinion  of  the 
court.  Enough  also  appears  in  some  of  the 
interrogative  sentences  of  the  dissenting  opin- 
ion to  show  that  the  learned  justice  who  de- 
livered it  intended  to  place  the  dissent  Very 
largely  upon  the  same  ground. 

Nothing  need  be  added,  it  would  seem,  to 
show  that  the  power  to  make  such  notes  a 
standard  of  value  and  a  legal  tender  cannot  be 
derived  from  the  power  to  borrow  money,  with- 
out so  expanding  it  by  implication  as  to  nullify 
the  power  to  coin  mcmey  and  regelate  its  value, 
nor  without  extending  the  scope  and  operation 
of  the  power  to  borrow  money  to  an  object  never 
contemplated  by  the  framers  of  the  Constitu- 
tion ;  and  if  so,  then  it  only  remains  to  inquire 
whether  it  may  be  implied  from  the  power  to 
declare  war«  to  raise  and  support  armies,  or  to 
provide  and  maintain  a  navy,  or  "to  enable  the 
government  to  borrow  money  to  carry  on  the 
war,"  al  the  phrase  is  in  the  dissenting  opinion 
in  the  former  case. 

Money  is  undoubtedly  the  sinews  of  war,  but 
the  power  to  raise  money  to  carry  on  war, 
under  the  Constitution,  is  not  an  implied  power, 
and  whoever  adopts  that  theory  commits  a  great 
constitutional  error.  Congress  may  declare 
war  and  Congress  may  appropriate  all  moneys 
in  the  Treasury  •to  carry  on  the  war,  [*630 
or  Congress  may  coin  money  for  that  purpose, 
or  borrow  money  to  any  amount  for  the  same 
purpose,  or  Congress  may  lay  and  collect  taxes, 
auties,  imposts  and  excises  to  replenish  the 
Treasury,  or  may  dispose  of  the  public  lands  or 
other  property  belonging  to  the  United  States, 
and  may,  in  fact,  by  the  exercise  of  the  express 
powers  of  the  Constitution,  command  the  whole 
wealth  and  substance  of  the  people  to  sustain 
the  public  credit  and  prosecute  the  war  to  a 
successful  termination.  Two  foreign  wars  were 
successfully  conducted  by  means  derived  from 
those  sources,  and  it  is  not  doubted  that  those 
express  powers  will  always  enable  Congress  to 
maintain  the  fiational  credit  and  defray  the 
public  expenses  in  every  emergency  which  may 
arise,  even  though  the  national  independence 
should  be  assailed  by  the  combined  forces  of  all 
the  rest  of  the  civilized  world.  All  remarks, 
therefore,  in  the  nature  of  entreaty  or  app€»J, 
in  favor  of  an  implied  power  to  fulfil  the  great 
purpose  of  national  defense  or  to  raise  money 
to  prosecute  a  war,  are  a  mere  waste  of  words, 
as  the  most  powerful  and  comprehensive  means 
to  accomplish  the  purpose  for  which  the  appeal 
is  made  are  found  in  the  express  powers  vested 
in  Congress  to  lay  and  collect  taxes,  duties,  im- 
posts and  excises  without  limitation  as  to 
amount;  to  borrow  money  also  without  limita- 
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tion,  and  to  coin  money,  dispose  of  the  public 
lands,  and  to  appropriate  all  moneys  in  the  pub- 
lic Treasurer  to  that  purpose. 

Weighed  in  the  lignt  of  these  suggestions,  as 
the  question  under  discussion  should  be^  it  is 
plain,  not  only  that  the  exercise  of  such  an  im- 
plied power  is  unnecessary  to  supply  the  sinews 
of  war,  but  that  the  framers  of  the  Constitution 
never  intended  to  trust  a  matter  of  such  greaX 
and  vital  importance  as  that  of  raising  means 
for  the  national  defense  or  for  the  prosecution 
of  a  war  to  any  implication  whatever,  as  they 
had  learned  from  bitter  experience  that  the 
great  weakness  of  the  Confederation  during  the 
war  for  independence  consisted  in  the  want  of 
such  express  powers.  Influenced  by  those  con- 
siderations, the  framers  of  the  Constitution  not 
only  authorized  Congress  to  lay  and  collect 
631*]  taxes,  duties,  *imposts  and  excises  to 
any  and  every  extent,  but  also  to  coin  money 
and  to  borrow  money  without  any  limitation 
as  to  amoimt,  showing  that  the  argument  that 
to  deny  the  implied  power  to  make  paper  emis- 
sions a  legal  tender  will  be  to  cripple  the  gov- 
ernment, is  a  mere  chimera,  without  any  solid 
constitutional  foundation  for  its  support. 

Comprehensive,  however,  as  the  power  of 
Federal  taxation  is,  being  without  limitation  as 
to  amount,  still  there  are  some  restrictions  as 
to  the  manner  of  its  exercise,  and  some  excep- 
tions as  to  the  objects  to  which  it  may  be  ap- 
plied. Bills  for  raising  revenue  must  originate 
m  the  House  of  Representatives ;  duties,  imposts, 
and  excises  must  be  uniform  throughout  the 
United  States ;  direct  taxes  must  be  apportioned 
according  to  numbers :  regulations  of  commerce 
and  revenue  shall  not  give  any  preference  to  the 
ports  of  one  state  over  those  of  another;  nor 
shall  vessels  bound  to  or  from  one  state  be 
obliged  to  enter,  clear  or  pay  duties  in  another ; 
nor  shall  any  tax  or  duty  be  laid  on  articles  ex- 
ported from  any  state. 

Preparation  for  war  may  be  made  in  peace, 
but  neither  the  necessity  for  such  preparation 
nor  the  actual  existence  of  war  can  have  the 
effect  to  abrogate  or  supersede  those  restric- 
tions, or  to  empower  Congress  to  tax  the  arti- 
cles excepted  from  taxation  by  the  Constitu- 
tion. Implied  exceptions  also  exist,  limiting  the 
power  of  Federal  taxation  as  well  as  that  of  the 
states,  and  when  an  exception  of  that  character 
is  ascertained  the  objects  falling  within  it  are 
as  effectually  shielded  from  taxation  as  those 
falling  within  an  express  exception,  for  the 
plain  reason  that  the  "government  of  the  United 
States  is  acknowledged  by  all  to  be  one  of 
emimerated  powers,"  from  which  it  necessarily 
follows  that  powers  not  granted  cannot  be  ex- 
ercised.   McCtilloch  V.  Maryland,  4  Wheat.  405. 

Moneys  may  be  raised  by  taxes,  duties,  im- 
posts, and  excises  to  carry  on  war  as  well  as  to 
pay  the  public  debt  or  to  provide  for  the  com- 
mon defense  and  general  welfare,  but  no 
appropriation  of  money  to  that  use  can  be 
632*]  made  for  a  *period  longer  than  two 
years,  nor  can  Congress,  in  exercising  the  power 
to  levy  taxes  for  that  purpose,  or  any  other, 
abrogate  or  supersede  those  restrictions,  excep- 
tions and  limitations,  as  they  are  a  part  of  the 
Constitution,  and  as  such,  are  as  obligatory  in 
war  as  in  peace,  as  any  other  rule  would  sub- 
vert, in  time  of  war,  every  restriction,  excep- 
tion, limitation  and  prohibition  in  the  Consti- 
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tution,  and  invest  Congress  with  unlimited 
power,  even  surpassing  that  possessed  by  the 
British  Parliament. 

Congress  may  also  borrow  money  to  carry  on 
war,  without  limitation,  and  in  exercising  that 
express  power  may  issue  Treasury  notes  as  the 
requisite  means  for  carrying  the  express  power 
into  execution;  but  Congress  cannot  constitute 
such  notes  a  standard  of  value  nor  make  them 
a  legal  tender,  neither  in  time  of  war  nor  in 
time  of  peace,  for  at  least  two  reasons,  either  of 
which  is  conclusive  that  the  exercise  of  such  a 
power  is  not  warranted  by  the  Constitution: 

(1)  Because  the  published  proceedings  of  the 
Convention  which  adopted  the  Constitution,  and 
of  the  state  conventions  which  ratified  it,  show 
that  those  who  participated  in  those  delibera- 
tions never  intended  to  confer  any  such  power. 

(2)  Because  such  a  power,  if  admitted  to  exist, 
would  nullify  the  effect  and  operation  of  the  ex- 
press power  to  coin  money,  regulate  the  value 
thereof  and  of  foreign  coin ;  as  it  would  substi- 
tute a  paper  medium  in  the  place  of  gold  and 
silver  coin,  which,  in  itself,  as  compared  with 
coin,  possesses  no  value,  is  not  money,  either 
in  the  constitutional  or  commercial  sense,  but 
only  a  promise  to  pay  money,  is  never  worth 
par,  and  often  much  less,  even  as  domestic  ex- 
change, and  is  always  fluctuating  and  never  ac- 
knowledged either  as  a  medium  of  exchange  or 
a  standard  of  value  in  any  foreign  market 
known  to  American  commerce. 

Power  to  issue  such  notes,  it  is  conceded,  ex- 
ists without  limitation,  but  the  question  is 
whether  the  framers  of  the  Constitution  intend- 
ed that  Congress  in  the  exercise  of  that  power 
or  the  power  to  borrow  money,  whether  in  peace 
or  war,  should  be  empowered  to  constitute  pa- 
per emissions,  of  any  kind,  a  standard  of  value, 
and  make  the  same  a  legal  *tender  in  [*633 
payment  of  debts.  Mere  convenience,  or  even  a 
financial  necessity  in  a  single  case,  cannot  be 
the  test,  but  the  question  is:  What  did  the 
framers  of  the  Constitution  intend  at  the  time 
the  instrument  was  adopted  and  ratified? 

Constitutional  powers,  of  the  kind  last  men- 
tioned, that  is,  the  power  to  ordain  a  standard 
of  value  and  to  provide  a  circulating  medium 
for  a  legal  tender,  are  subject  to  no  mutations 
of  any  kind.  They  are  the  same  in  peace 
and  in  war.  What  the  grants  of  power  meant 
when  the  Constitution  was  adopted  and  ratified 
they  mean  still,  and  their  meaning  can  never  be 
changed  except  as  described  in  the  fifth  article 
providing  for  amendments,  as  the  Constitution 
'*is  a  law  for  rulers  and  people,  equally  in  war 
and  in  peace,  and  covers  with  the  shield  of  its- 
protection  all  classes  of  men  and  under  all  cir- 
cumstances." Ea  parte  Milligan,  4  Wall.  120,. 
18  L.  ed.  295. 

Delegated  power  ought  never  to  be  enlarged 
beyond  the  fair  scope  of  its  terms,  and  that  rale 
is  emphatically  applicable  in  the  construction 
of  the  Constitution.  Restrictions  may  at  times 
be  inconvenient,  or  even  embarrassing;  but  the 
power  to  remove  the  difficulty  by  amendment  is- 
vested  in  the  people,  and  if  they  do  not  exer- 
cise it  the  presumption  is  that  the  inconven- 
ience is  a  less  evil  than  the  mischief  to  be  ap- 
prehended if  the  restriction  should  be  removM 
and  the  power  extended,  or  that  the  existing  in- 
convenience is  the  least  of  the  two  evils :  and  it 
should  never  be  forgotten  that  the  government. 
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ordained  and  established  bj  the  Constitution  is 
a  government  ''of  limited  and  enumerated 
powers,"  and  that  to  depart  from  the  true  im- 
port and  meaning  of  those  powers  is  to  establish 
a  new  Constitution  or  to  do  for  the  people  what 
they  have  net  chosen  to  do  for  themselves,  and 
to  usurp  the  functions  of  a  legislator  and  de- 
sert those  of  an  expounder  of  the  law.  Argu- 
ments drawn  from  impolicy  or  inconvenience, 
says  Judge  Story,  ought  here  to  be  of  no  weight, 
as  *'the  only  sound  principle  is  to  declare  ita 
lex  seripta  est,  to  follow  and  to  obey."  1  Story, 
Const.  3d  ed.  §  426. 

634*]  "For  these  reasons  I  am  of  the  opinion 
that  the  judgment  in  each  of  the  cases  before 
the  court  should  be  reversed. 

Mr.   Justice  Fields  dissenting: 

Whilst  I  agree  with  the  Chief  Justice  in  the 
views  expressed  in  his  opinion  in  these  cases, 
the  graat  importance  which  I  attach  to  the 
questiOB  of  legal  tender  induces  me  to  present 
some  further  considerations  on  the  subject. 

Nothing  has  been  heard  from  counsel  in  these 
cases,  and  nothing  from  the  present  majority  of 
the  court,  whicn  has  created  a  doubt  in  my 
mind  of  the  correctness  of  the  judgment  ren- 
dered in  the  case  of  Hepburn  v.  Griswoldy  8 
Wall.  603,  19  L.  ed.  513,  or  of  the  conclusions 
expressed  in  the  opinion  of  the  majority  of  the 
court  as  then  constituted.  That  judgment  was 
reached  only  after .  repeated  arguments  were 
heard  from  able  and  eminent  counsel,  and  after 
every  point  raised  on  either  side  had  been  the 
subject  of  extended  deliberation. 

The  questions  presented  in  that  case  were 
also  involved  in  several  other  cases,  and  had 
been  elaborately  argued  in  them.  It  is  not  ex- 
travagant to  say  that  no  case  has  ever  been  de- 
cided by  this  court  since  its  organization,  in 
which  the  questions  presented  were  more  fully 
argued  or  more  maturely  considered.  It  w^s 
hoped  that  a  judgment  thus  reached  would  not 
be  lightlv  disturbed.  It  was  hoped  that  it  had 
settled  forever  that  under  a  Constitution  or- 
dained, among  other  things,  "to  establish  jus- 
tice," legislation  giving  to  .one  person  the  right 
to  discharge  his  obligations  to  another  by  nom- 
inal instead  of  actual  fulfillment,  could  never  be 
justified. 

I  shall  not  comment  upon  the  causes  which 
have  led  to  a  reversal  of  that  judgment.  They 
are  patent  to  every  one.  I  will  simply  observe 
that  the  Chief  Justice  and  the  associate  jus- 
tices, who  constituted  the  majority  of  the  court 
when  that  judgment  was  rendered,  still  adhere 
to  their  former  convictions.  To  them  the  rea- 
sons for  the  original  decision  are  as  cogent  and 
convincing  now  as  they  were  when  that 
635*]  •decision  was  pronounced;  and  to  them 
its  justice,  as  applied  to  past  contracts,  is  as 
dear  to-day  as  it  was  then. 

In  the  cases  now  before  us  the  questions 
stated^  by  order  of  the  court,  for  the  argument 
of  counsel,  do  not  present  with  entire  accuracy 
the  questions  actually  argued  and  decided.  As 
(stated,  the  questions  are:  1.  Is  the  act  of  Con- 
irreps.  known  as  Legal  Tender  Act,  constitu- 
tional as  to  contracts  made  before  its  passage? 
Is  it  valid  as  applicable  to  transactions  since 
its  passage? 
12  Waix. 


The  act  thus  designated  as  the  L^;al  Tender 
Act  is  the  act  of  Congress  of  February  25th, 
1862,  authorizing  the  issue  of  United  States 
notes,  and  providing  for  their  redemption  or 
funding,  and  for  funding  the  floating  debt  of 
the  United  States  (12  Stat,  at  L.  345).  and 
the  questions,  as  stated,  would  seem  to  draw 
into  discussion  the  validity  of  the  entire  act; 
whereas,  the  only  questions  intended  for  argu- 
ment, and  actually  argued  and  decided,  relate: 
( 1 )  To  the  validity  of  that  provision  of  the  act 
which  declares  that  these  notes  shall  be  a  legal 
tender  in  payment  of  debts,  as  applied  to  pri- 
vate debts  and  debts  of  the  government  contract- 
ed previous  to  the  passage  of  the  act;  and  (2) 
to  the  validity  of  the  provision  as  applied  to 
similar  contracts  subsequently  made.  The  case 
of  Parker  v.  Davis  involves  the  consideration  of 
the  first  question ;  and  the  case  of  Knox  v.  Lee 
is  supposed  by  a  majority  of  the  court  to  pre- 
sent the  second  question. 

No  question  was  raised  as  to  the  validity  of 
the  provision  of  the  act  authorizing  the  issue 
of  tiu}  fiotes,  and  making  them  receivable  for 
dues  to  the  United  States;  nor  do  I  perceive 
that  any  objection  could  justly  be  made  at  this 
day  to  these  provisions.  The  issue  of  the  notes 
was  a  proper  exercise  of  the  power  to  borrow 
money,  which  is  granted  to  Congress  without 
limitation.  The  extent  to  which  the  power 
may  be  exercised  depends,  in  all  cases,  upon  the 
judgment  of  that  body  as  to  the  necessities  of 
tlie  government.  The  power  to  borrow  includes 
the  power  to  give  evidences  of  indebtedness  and 
obligations  of  repayment.  *In8truments  [*636 
of  this  character  are  among  the  securities  of  the 
United  States  mentioned  in  the  Constitution. 
These  securities  are  sometimes  in  the  form  of 
certificates  of  indebtedness,  but  they  may  be 
issued  in  any  other  form,  and  in  such  form  and 
in  such  amounts  as  will  fit  them  for  general  cir- 
culation, and  to  that  end  may  be  made  payable 
to  bearer  and  transferable  by  delivery.  The 
form  of  notes,  varying  in  amounts  to  suit  the 
convenience  or  ability  of  the  lender,  has  been 
found  by  experience  a  convenient  form,  and  the 
one  best  calculated  to  secure  the  readiest  ac- 
ceptance and  the  largest  loan.  It  has  been  the 
practice  of  the  government  to  use  notes  of  this 
character  in  raising  loans  and  obtaining  sup- 
plies from  an  early  period  in  its  history,  their 
receipt  by  third  parties  being  in  all  cases  op- 
tional. 

In  June,  1812,  Congress  passed  an  act  which 
provided  for  the  issue  of  Treasury  notes,  and 
authorized  the  Secretary  of  the  Treasury,  with 
the  approbation  of  the  President,  "to  borrow 
from  time  to  time,  not  under  par,  such  sums" 
as  the  President  might  think  expedient,  "on  the 
credit  of  such  notes."  2  Stat,  at  L.  766. 

In  February,  1813,  Congress  passed  another 
act  for  the  issue  of  Treasury  notes,  declaring 
"that  the  amount  of  money  borrowed  or  ob- 
tained by  virtue  of  the  notes"  issued  under  its 
2d  section  should  be  a  part  of  the  money  au- 
thorized to  be  borrowed  under  a  previous  act  of 
the  same  session.  2  Stat,  at  L.  801.  There  are 
numerous  other  acts  of  a  similar  character  on 
our  statute  books.    More  than  twenty,  \  be- 
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lieve,  were  passed  previous  to  the  Legal  Tender 

637*]  *In  all  of  them  the  issue  of  the  notes 
was  authorized  as  a  means  of  borrowing  money, 
or  obtaining  supplies,  or  paying  the  debts  of  the 
United  States,  and  in  all  of  them  the  receipt  of 
the  notes  by  third  parties  was  purely  voluntary. 
Thus,  in  the  first  act,  of  June,  1812,  the  Secre- 
tanr  of  the  Treasury  was  authorized,  not  only 
to  borrow  on  the  notes,  but  to  issue  such  notes 
as  the  President  might  think  expedient  "in  pay- 
ment of  supplies  or  debts  due  by  the  United 
States  to  such  public  creditors  of  other  per- 
sons" as  might  'xhoose  to  receive  such  notes  in 
payment  at  par."  Similar  provisions  are  found 
in  uU  the  acts  except  wh^re  the  notes  are  au- 
thorized simply  to  tajce  up  previous  loans. 

The  issue  of  the  notes  for  supplies  purchased 
or  services  rendered  at  the  request  of  the  United 
States  is  only  giving  their  obligations  for  an 
indebtedness  thus  incurred;  and  the  same  pow- 
er which  authorizes  the  issue  of  notes  for 
money  must  also  authorize  their  issue  for  what- 
ever is  received  as  an  equivalent  for  money. 
The  result  to  the  United  States  is  the  same  as 
if  the  money  were  actually  received  for  the 
notes  and  then  paid  out  for  the  supplies  or 
services. 

The  notes  issued  under  the  act  of  Congress  of 
February  25th,  18G2,  differ  from  the  Treasury 
notes  authorized  by  the  previous  acts  to  which 
I  have  referred,  in  the  fact  that  they  do  not 
bear  interest  and  do  not  designate  on  their  face 
a  period  at  which  they  shall  be  paid,  features 
which  may  affect  their  value  in  the  market  but 
do  not  change  their  essential  character.  There 
cannot  be,  therefore,  as  already  stated,  any  just 
objection  at  this  day  to  the  issue  of  the  notes, 
nor  to  their  adaptation  in  form  for  general  cir- 
culation. 

Nor  can  there  be  any  objection  to  their  being 
made  receivable  for  dues  to  the  United  States. 
Their  receivability  in  this  respect  is  only  the 
application  to  the  demands  of  the  government, 
and  demands  against  it,  of  the  just  principle 
which  is  applied  to  the  demands  of  individuals 
against  each  other,  that  cross  demands  shall  off- 
set and  satisfy  each  other  to  the  extent  of  their 
respective  amounts.  No  rights  of  third  parties 
are  in  any  respect  affected  by  the  application  of 
the  rule  here,  and  the  purchasing  and  borrow- 
638*],ing  power  •of  the 'notes  are  greatly  in- 
creased by  making  them  thus  receivable  for  the 
f public  dues.  The  objection  to  the  act  does  not 
ie  in  these  features:  it  lies  in  the  provision 
which  declares  that  the  notes  shall  be  "a  legal 
tender  in  payment  of  all  debts,  public  and  pri- 
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vate,"  so  far  as  that  provision  applies  to  pri- 
vate debts,  and  debts  owing  by  the  United 
States. 

In  considering  the  validity  and  constitution- 
ality of  this  provision,  I  shall  in  the  first  place 
confine  myself  to  the  provision  in  its  applica- 
tion to  private  debts.  Afterwards  I  shall  have 
something  to  say  of  the  provision  in  its  appli- 
cation to  debts  owing  by  the  government. 

In  the  discussions  upon  the  subject  of  legal 
tender  the  advocates  of  the  measure  do  not 
agree  as  to  the  power  in  the  Constitution  to 
which  it  shall  be  referred ;  some  placing  it  upon 
the  power  to  borrow  money,  some  on  the  coining 
power,  and  some  on  what  is  termed  a  resulting 
power  from  the  general  purposes  of  the  govern- 
ment; and  these  discussions  have  been  accom- 
panied by  statements  as  to  the  effect  of  the 
measure,  and  the  consequences  which  must  have 
followed  had  it  been  rejected,  and  which  will 
now  occur  if  its  validity  be  not  sustained,  which 
rest  upon  no  solid  foundation,  and  are  not  calcu- 
lated to  aid  the  judgment  in  coming  to  a  just 
conclusion. 

In  what  I  have  to  say  I  shall  endeavor  to 
avoid  any  such  general  and  loose  statements, 
and  shall  direct  myself  to  an  inquiry  into  the 
nature  of  these  powers  to  which  tne  measure  is 
referred,  and  the  relation  of  the  measure  to 
th^m. 

Now,Ef  Congress  can,  by  its  legislative  decla- 
ration, make  the  notes  of  the  United  States  a 
legal  tender  in  payment  of  private  debts—that 
is,  can  make  them  receivable  against  the  will 
of  the  creditor  in  satisfaction  of  debts  due  to 
him  by  third  parties — its  power  in  this  respect 
is  not  derived  from  its  power  to 'borrow  money, 
under  which  the  notes  were  issued/    That  pow- 
er is  not  different  in  its  nature  or  essential  in- 
cidents from  the  power  to  borrow  possessed  br 
indixiduals,  and  is  not  to  receive  a  larger  defizu- 
tion.j  Nor  is  it  different  from  the  power  often 
granled  to  public  and  private  corporations.  The 
grant,  it  is  true,  is  usually  acc<Mnpanied   in 
these  *latter  cases  with  limitations  as  to  [*639 
the  amount  to  be  borrowed,  and  a  designation 
of  the  objects  to  which  the  money  shall  be  ap- 
plied— limitations  T^hich   in  no  respect  affect 
the  nature  of  the  power.   H^he  terms  ''power  to 
borrow  money"  have  the  same  meaning  in  all 
these  cases,  and  not  one  meaning  when  used  by 
individuals,  another  when  granted  to  corpora- 
tions, and  still  a  different  one  when  possessed 
by  Congress.    They  mean  only  a  power  to  con- 
tract for  a  loan  of  money  upon  considerations 
to  be  agreed  between  the  parties.    The  amount 
of  the  loan,  the  time  of  repayment,  the  interest 
it  shall  bear,  and  the  form  in  which  the  obliga- 
tion shall  be  expressed,  are  simplv  matters  of 
arrangement  between  the  parti^    They    con- 
cern no  one  else^    It  is  no  part  oi*  incident  of 
a  contract  of  this  character  that  the  ri^ts  or 
interests  of  third  parties,  strangers  to  the  mat- 
ter, shall  be  in  any  respect  affe^d.   The  trans- 
action is  completed  when  the  lender  has  parted 
with  his  money,  and  the  borrower  has  given  his 
promise  of  repayment  at  the  time,  and   in  the 
manner,  and  with  the  securities  stipulated  be- 
tween them. 

As  an  inducement  to  the  loan,  and  securitT 
for  its  repayment,  the  borrower  may,  of  course, 
pledge  such  property  or  revenues,  and  annex  to 
his  promises  such  rights  and  privileMs  as  he 
may  possess.    His  stipulations  in  thi9«    resnect 
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are  necessarily  lifnited  to  his  own  property, 
rights  and  privileges,  and  cannot  extend  to 
those  oljother  peryons. 

Xow,lwhether  a  l)orrower^^^)e  the, borrower 
an  individual,  a  corporation  or  the  government 
—can  annex  to  the  bondsjTioteSi^or  other  evi- 
dences of  debt  given  for  the  money  borrowed, 
any  quality  by  which  they  will  serve  as  a  means 
of  satisfying  the  contracts  of  other  parties, 
must  necessarily  depend  upon  the  question 
whether  the  borrower  possesses  any  right  to  in- 
terfere with  such  contracts,  and  det,ermine  how 
they  shall  be  satisfied.J  The  right  of  the  bor- 
rower in  this  respect  rests  upon  no  different 
foundation  than  the  right  to  interfere  with  any 
other  property  of  third  parties.  And  if  it  will 
not  be  contended,  as  I  think  I  may  assume  it 
will  not  be,  that  the  borrower  possesses  any 
ri^t,  in  order  to  make  a  loan,  to  interfere 
with  the  tangible  and  visible  property  of 
§40*]  'third  parties,  I  do  not  perceive  how  it 
can  be  contended  that  he  has  any  right  to  in- 
terfere with  their  property  when  it  exists  in 
the  form  of  contracts.  A  large  part  of  the 
property  of  every  commercial  people  exists  in 
^t  form,  and  the  principle  which  excludes 
a  stranger  from  meddling  with  another's  prop- 
erty which  is  visible  and  tangible  equally  ex- 
ducles  him  from  meddling  with  it  when  existing 
in  the  form  of  contracts. 

That  an  individual  or  a  corporation  borrow- 
ing possesses  no  power  to  annex  to  his  evidences 
of  indebtedness  any  quality  by  which  the  holder 
will  be  enabled  to  change  his  contracts  with 
third   parties,   strangers  to  the   loan,   is   ad- 
mitted, but  it  is  contended  that  Congress  pos- 
sesses such  power  because,  in  addition  to  the 
express   power  to  borrow  money,   there  is  a 
elanse    in   the   Constitution   which   authorizes 
Congress    to   make    all    laws    '^necessary   and 
propet"  for  the  execution  of  the  powers  enumer- 
ated. \  This  clause  neither  augments  nor  dimin- 
ishes the  expressly  designated  powers.    It  only 
states   in  terms  what  Congress  would  equally 
have  had  the  rightJto  do  without  its  insertion 
in  the  Constitution^   It  is  a  general  principle 
that  a  power  to  do  a  particular  act  includes 
the  power  to  adopt  all  the  ordinary  and  appro- 
priate means  for  its  execution.    ''Had  €he  Con- 
stitution,"  says   Hamilton,   in  the   Federalist, 
speaking   of  this  clause,  ''been  silent  on  this 
head,  there  can  be  no  doubt  that  all  the  par- 
ticular powers  requisite  as  a  means  of  execut- 
ing tlie  general  powers  would  have  resulted  to 
the  government  by  unavoidable  implication.  No 
axiom  is  more  clearly  established  in  law  or  in 
reason,  that  \rhenever  the  end  is  required  the 
means    are    authorized;    whenever    a    general 
power  to  do  a  thing  is  given,  every  particular 
power  neceasary  for  doing  it  is  included."    The 
Federalist,  No.  44. 

The  subsidiary  power  existing  without  the 
elause  in  question,  its  insertion  in  the  Constitu- 
tion was  no  doubt  intended,  as  observed  by  Mr. 
Hamilton,  to  prevent  "all  caviling  refinements" 
in  those  who  might  thereafter  feel  a  disposition 
Ml*]  *to  curtail  and  evade  the  legitimate  au- 
thorities of  the  Union;  and  also  I  may  add,  to 
indicate  the  true  sphere  and  limits  of  the  im- 
plied powers. 

Bat  though  the  subsidiary  power  would  have 
existed  without  this  clause,  there  would  have 
heen  the  same  perpetually  recurring  question  as 
sow,  as  to  what  laws  are  necessaiy  and  proper 
U  WalXa  U.  S.,  Book  20. 


for  the  execution  of  the  expressly  enumerated 
powers. 

The  particular  clause  in  question  has  at  dif- 
ferent times  imdergone  elaborate  discussion  in 
Congress,  in  cabinets,  and  in  the  courts.  Its 
meaning  was  m^uch  debated  in  the  first  Con- 
gress upon  the  proposition  to  incorporate  a  na- 
tional bank,  and  afterwards  in  the  cabinet  of 
Washington,  when  that  measure  was  presented 
for  his  approval.  Mr.  Jefferson,  then  Secre- 
tary of  State,  and  Mr.  Hamilton,  then  Secretary 
of  the  Treasury,  differed  widely  in  their  con- 
struction of  the  clause,  and  each  gave  his  views 
in  an  elaborate  opinion.  Mr.  Jefferson  held  that 
the  word  "necessary"  restricted  the  power  of 
Congress  to  the  use  of  those  means,  without 
which  the  CTant  would  be  nugatory,  thus  making 
"necessar^r  equivalent  to  '^dispensable." 

Mr.  Hamilton  favored  a  more  liberal,  and  in 
my  judgment,  a  more  just  interpretation,  and 
contended  that  the  terms  "necessary  and  prop- 
er" meant  no  more  than  that  the  measures 
adopted  must  have  an  obvious  relation  as  a 
means  to  the  end  intended.  "If  the  end," 
he  said,  "be  clearly  comprehended  within  any 
of  the  specified  powers,  and  if  the  measure  have 
aji  obvious  relation  to  that  end,  and  is  not  for- 
bidden by  any  particular  provision  of  the  Con- 
stitution, it  may  safely  be  deemed  to  come 
within  the  compass  of  the  national  authority." 
"There  is  also,"  he  added,  "this  further  cri- 
terion which  may  materially  assist  the  decision. 
Does  the  proposed  measure  abridge  a  pre-exist- 
ing right  of  any  state,  or  of  any  individual? 
If  it  does  not,  there  is  a  strong  presumption  in 
favor  of  its  constitutionality;  and  slighter  rela- 
tions to  any  declared  object  may  be  permitted 
to  turn  the  scale."  From  the  criterion  thus  in- 
dicated it  *would  seem  that  the  distin-  [*642 
guished  statesman  was  of  opinion  that  a  meas- 
ure which  did  interfere  with  a  pre-existing 
right  of  a  state  or  an  individual  would  not  be 
constitutional. 

The  interpretation  given  by  Mr.  Hamilton 
was  substantially  followed  by  Chief  Justice 
Marshall,  in  MoOullooh  v.  Maryland,  when, 
speaking  for  the  court,  he  said  that  if  the  end 
to  be  accomplished  by  the  legislation  of  Con- 
gress be  legitipaate,  and  within  the  scope  of  the 
Constitution,  ^^11  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end, 
and  which  are  not  prohibited,  but  are  consist- 
ent with  the  letter  and  spirit  of  the  Constitu- 
tion, are  constitutional."  The  Chief  Justice  did 
not,  it  is  true,  in  terms  declare  that  legisla- 
tion which  is  not  thus  appropriate,  and  plainly 
adapted  to  a  lawful  end,  is  unconstitutional, 
but  such  is  the  nlain  import  of  the  argument 
advanced  by  hiim  and  that  conclusion  must 
also  follow  from  the  principal  that,  when  leg- 
islation of  a  particular  character  is  specially 
authorized,  the  opposite  of  such  legislation  is 
inhibited. 

Tested  by  the  rule  given  by  Mr.  Hamilton, 
or  by  the  rule  thus  laid  down  by  this  court 
through  Mr.  Chief  Justice  Marshall, Cthe  an- 
nexing of  a  quality  to  the  promises' of  the  gov- 
ernment for  money  borrowed,  which  will  en- 
able the  holder  to  use  them  as  a  means  of  sat- 
isfying the  demands  of  third  parties,  cannot  be 
sustained  as  the  exercise  of  an  appropriate 
means  of  borrowing.  That  is  only  appropriate 
which  has  some  relation*  of  fitness  to  an  end. 
Borrowing,  as  already  stated,  ii  a  transaction 
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by  which,  on  one  side,  the  lender  parts  with 
his  money,  and  on  the  other  the  borrower 
agrees  to  repay  it  in  such  form  and  at  such 
time  as  may  be  stipulated.  Though  not  a  nec- 
essary part  of  the  contract  of  borrowing,  it  is 
usual  lor  the  borrower  to  oflfer  securities  for 
the  repayment  of  the  loan.  The  fitness  whicK 
would  render  a  means  appropriate  to  this 
transaction  thus  considered  must  have  respect 
to  the  terms  which  are  essential  to  the  con- 
tract, or  to  th^  securities  which  the  borrower 
may  furnish  as  an  inducement  to  the  loan. 
The  quality  of  legal  tender  does  not  touch  the 
terms  of  the  contract  of  borrowing,  nor  does 
it  stand  as  a  security  for  the  loan.  A  security 
643*]  supposes  *some  right  or  interest  in  the 
thing  pledged,  which  is  subject  to  the  disposi- 
tion of  the  borrower. 

There  has  been  much  confusion  on  this  sub- 
ject from  a  failure  to  distinguish  between  the 
adaptation  of  particular  means  to  an  end  and' 
the  effect,  or  supposed  effect,  of  those  means 
in  producing  resiuts  desired  by  the  government. 
The  argument  is  stated  thus:  The  object  of 
borrowing  is  to  raise  funds;  the  annexing  Of 
the  quality  of  legal  tender  to  the  notes  of  the 
government  induces  parties  the  more  readily  to 
loan  upon  them;  the  result  desired  by  the  gdv- 
emment — ^the  acquisition  of  funds — is  thus  ac- 
complished; therefore,  the  annexing  of  the 
quality  of  legal  tender  is  an  appropriate  means 
to  the  execution  of  the  power  to  borrow.  But 
it  is  evident  that  the  same  reasoning  would  jus- 
tify, as  appropriate  means  to  the  execution  of 
this  power,  any  measures  which  would  result 
in  obtaining  the  required  funds.  The  annex- 
ing  of  a  provision  by  which  the  notes  of  the 
government  should  serve  as  a  free  ticket  in  the 
public  conveyances  of  the  country,  or  for  in- 
gress into  places  of  public  amusement,  or  which 
would  entitle  the  holder  to  a  percentage  out 
of  the  revenues  of  private  corporations,  or  ex- 
empt his  entire  property,  as  well  as  the  notes 
themsdves,  from  state  and  municipal  taxation, 
would  produce  a  ready  acceptance  of  the  notes. 
But  the  advocate  of  the  most  liberal  construc- 
tion would  hardly  pretend  that  these  measures, 
or  similar  measures  touching  the  property  of 
third  parties,  would  be  appropriate  as  a  means 
to  the  execution  of  the  power  to  borrow.  In- 
deed, there  is  no  invasion  by  government  of  the 
rights  of  third  parties  which  might  not  thus  be 
sanctioned  upon  the  pretense  that  its  allowance 
to  the  holder  of  the  notes  would  lead  to  their 
ready  acceptance  and  produce  the  desired  loan. 

The  actual  effect  of  the  quality  of  legal  ten- 
der in  inducing  parties  to  receive  them  was  nec- 
essarily limited  to  the  amount  required  by  ex- 
isting debtors,  who  did  not  scruple  to  discharge 
with  them  their  pre-existing  liabilities.  For 
moneys  desired  from  other  parties,  or  supplies 
'•equired  for  the  use  of  the  Army  or  Navy,  the 
provision  added  nothing  to  the  value  of  the 
notes.  Their^borrowing  power  or  purchasing 
644*]  *power  depended,  by  a  general  and  a 
universal  law  of  currency,  not  upon  the  Te^l 
tender  clause,  but  upon  the  confidence  Vrhich 
the  parties  receiving  the  notes  had  in  their  ulti- 
mate payment.  Their  exchangeable  value  was 
determined  by  this  confidence,  and  every  person 
dealing  in  them  advanced  his  money  and  regu- 
lated his  charges  accordingly.  ^ 
\  The  inability  of  mere  legislation  to  control 
tttis  universal  law  of  currency  is  strikingly  il* 


lustrated  by  the  history  of  the  bills  of  credit  is- 
sued by  the  Continental  Congress  during  our 
Revolutionary  War.^  From  Jime,  1775,  to 
March,  1780,  these  bills  amoimted  to  over  $300,- 
000,000.  Depreciation  followed  as  a  natural 
consequence,  commencing  in  1777,  when  the  is- 
sues only  equalled  $14,000,000.  Previous  to 
this  time,  in  January,  1776,  when  the  issues 
were  only  $5,000,000  Congress  had,  by  resolu- 
tion, declared  that  if  any  person  should  be  '*80 
lost  to  all  virtue  and  regard  to  his  coimtry"  as 
to  refuse  to  receive  the  bills  in  payment,  he 
should  on  conviction  thereof  by  the  committee 
of  the  city,  county  or  district,  or,  in  case  of  ap- 
peal from  their  decision,  by  the  Assembly,  Con- 
vention, Coimcil  or  Committee  of  Safety  of  tbe 
colony  where  he  resided,  be  "deemed,  pub- 
lished, and  treated  as  an  enemy  of  his  country, 
and  precluded  from  all  trade  or  intercourse 
with  the  inhabitants"  of  the  colonies.  2  Joum. 
of  Cong.  21. 

And  in  January,  1777,  when  as.  yet  the  issues 
were  only  $14,000,000,  Congress  passed  this  re- 
markable resolution: 

"Resolved,  That  all  bills  of  credit  emitted  by 
authority, of  Congress  ought  to  pass  current  in 
all  payments,  trade  and  dealings  in  these  Btate«s 
and  be  deemed  in  value  equal  to  the  same  nom- 
inal sums  in  Spanish  milled  dollars,  and  that 
whosoever  shall  offer,  ask,  or  receive  more  in 
the  said  bills  for  any  gold  or  silver  coins,  bul- 
lion, or  any  other  species  of  money  whatsoev^-, 
than  the  nominal  sum  or  amoimt  thereof  in 
Spanish  milled  dollars,  or  more  in  the  said  bills 
for  any  lands,  houses,  goods,  or  commodities 
whatsoever  than  the  same  could  be  purchased 
at  of  the  same  person  or  persons  In  gold,  silver, 
or    any   other    species    of   money    whatsoever, 
*or  shall  offer  to  sell  any  goods  or  com-  [*645 
modities  for  gold  or  silver  coins  or  any  other 
species  of  money  whatsoever  and  refuse  to  sell 
the  same  for  the  said  continental  bills,  every 
such  person  ought  to  be  deemed  an  enemy  to 
the  liberty  of  tl\ese  United  States  and  to  forfeit 
the  value  of  the  money  so  exchanged,  or  house, 
land  or  commodity  so  sold  or  offered  for  sale. 
And  it  is  recommended  to  the  l^islatures  of 
the  respective  states  to  enact  laws   inflicting 
such  forfeitures  and  other  penalties  on  offenders 
as  aforesaid  as  will  prevent    such    pernicious 
practices.    That  it  be  recommended  to  the  legis- 
latures of  the  United  States  to  pass  laws  to 
make  the  bills  of  credit  issued  by  the  Congress 
a  lawful  tender  in  payments  of  public  and  pri- 
vate debts,  and  a  refusal  thereof  an  extinguish* 
ment  of  such  debts;  that  debts  payable  in  ster- 
ling money  be  discharged  with  continental  dol- 
lars at  the  rate  of  48.  6<2.  sterling  per  dollar, 
and  that  in  discharge  of  all  other  debts  and  con- 
tracts continental  dollars  pass  at  the  rate  fixed 
by  the  respective  states  for  the  value  of  Span- 
ish milled  dollars." 

The  several  states  promptly  responded  to  the 
recommendations  of  Congress  and  made  the 
bills  a  legal  tender  for  debts  and  the  refusal  to 
receive  them,  an  extinguishment  of  the  debt. 

Congress  also  issued,  in  September,  1779,  a 
circular  addressed  to  the  people  on  the  subject, 
in  which  they  showed  that  the  United  States 
would  be  able  to  redeem  the  bills,  and  they  t^ 
pelled  with  indignation  the  suggestion  ihmt 
there  could  be  any  violation  of  the  public  faitiu 
"The  pride  of  America,"  said  the  suidress,  "re- 
volts from  the  idea;  her  citizens  know  for  what 
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porpoBes  these  emissions  were  made,  and  have 
repeatedly  plighted  their  faith  for  the  redemp- 
tion of  tiiem;  they  are  to  be  found  in  every 
man's  possession,  and  every  man  is  interested  in 
their  being  redeemed ;  they  must,  therefore,  en- 
tertain a  high  opinion  of  American  credulity 
who  suppose  the  people  capable  of  believing,  on 
doe  reflection,  that  all  America  will,  against 
the  ^th,  ^e  honor,  and  the  interest  of  all 
America,  be  ever  prevailed  upon  to  counte- 
nance, support,  or  permit  so  ruinous,  so  dis^ 
646*]  gracefid  a  'measure.  We  are  convinced 
that  the  efforts  and  arts  of  our  enemies  will  not 
be  wanting  to  draw  us  into  this  humiliating 
and  contemptible  situation.  Impelled  by  malice 
and  the  suggestions  of  chagrin  and  disappoint- 
ment at  not  being  able  to  bend  our  necks  to 
the  yoke,  they  will  endeavor  to  force  or  seduce 
OS  to  commit  this  unpardonable  sin  in  order  to 
subject  us  to  the  punishment  due  to  it,  and 
that  we  may  thenceforth  be  a  reproach  and  a 
byword  among  the  nations.  Apprised  of  these 
eoniequenoes,  knowing  the  value  of  national 
character,  and  impressed  with  a  due  sense  of 
the  immutable  laws  of  justice  and  honor,  it  is 
impossible  that.  America  should  think  without 
horror  of  such  an  execrable  deed."  5  Journ. 
Cong.  351.  This  address  was  written  by  Mr. 
Jay.  See,  Flander's  Lives  and  Times  of  the 
Qiief  Justices,  vol.  1,  p.  256. 

Tet  in  spite  of  the  noble  sentiments  contained 
in  this  address,  which  bears  the  honored  name 
of  John  Jay,  then  President  of  Congress  and 
afterwards  the  first  Chief  Justice  of  this  court, 
and  in  spite  of  legal  tender  provisions  and 
harsh  penal  statutes,  the  universal  law  of  cur- 
rency prevailed.  Depreciation  followed  until  it 
became  so  great  that  the  very  idea  of  redemp- 
tion at  par  was  abandoned. 

CoDgTess  then  proposed  to  take  up  the  bills 
by  issuing  new  bills  on  the  credit  of  the  several 
states,  guaranteed  by  the  United  States,  not  ex- 
ceeding one  twentieth  of  the  amount  of  the  old 
issue,  the  new  bills  to  draw  interest  and  be  re- 
deemable in  six  years.  But  the  scheme  failed 
and  the  bills  be<»me,  during  1780,  of  so  little 
value  that  they  ceased  to  circulate  and  "quietly 
died,**  si^s  the  historian  of  the  period,  *'in  the 
hands  of  their  possessors."  2  Pitkin's  Hist., 
167.  ^^ 

AnoAtiB  within  the  memory  of  all  of  us  that 
during  tEe  late  Rebellion  the  notes  of  the  United 
States  issued  under  the  Legal  Tender  Act  rose 
in  value  in  the  market  as  the  successes  of  our 
arms  gave  evidence  of  an  early  termination  of 
the  war,  and  that  they  fell  in  value  with  every 
^omph  of  the  Confederate  forces.  TNo  legisla- 
tion of  Congress  declaring  these  notes  to  be 
•47*]  money,  instead  of  representatives  'of 
money  or  credit,  could  alter  this  result  one  jot 
or  tittle.  Men  measured  their  value  not  by 
congressional  declaration,  which  could  not  alter 
the  nature  of  things,  but  by  the  confidence  re- 
posed in  their  ultimate  payment^ 

Without  the  legal  tender  provision  the  notes 
would  have  circulated  equally  well  and  an- 
swered all  the  purposes  of  government — the 
only  direct  benefit  resulting  from  that  provi- 
sion arising,  aa  already  stated,  from  the  ability 
it  conferred  upon  unscrupulous  debtors  Jx)  dis- 
sharge  with  them  previous  obligationsj  The 
ooies  d  state  banks  circulated  without  possess- 


ability  of  the  banks  to  redeem  the  notes  eon- 
tinned.  The  notes  issued  by  the  national  bank 
associations  during  the  war,  under  the  author- 
itv  of  Congress,  amounting  to  $300,000,000, 
which  were  never  made  a  legal  tender,  circu- 
lated equally  well  with  the  notes  of  the  United 
States.  Neither  their  utility  nor  their  circu- 
lation was  diminished  in  an^  degree  by  the  ab- 
sence of  a  legal  tender  quality.  They  rose  and 
fell  in  the  market  under  the  same  influences 
and  precisely  to  the  same  extent  as  the  notes  of 
the  United  States,  which  possessed  this  quality. 

It  is  foreign,  however,  to  my  argument,  to 
discuss  the  utility  of  the  legal  tender  clause. 
The  utility  of  a  measure  is  not  the  subject  of 
judicial  cognizance,  nor,  as  already  intimated, 
the  test  of  its  constitutionality.  But  the  rela- 
tion of  the  measure  as  a  means  to  an  end,  au- 
thorized by  the  Constitution,  is  a  subject  of 
such  cognizance,  and  the  test  of  its  constitu- 
tionality, when  it  is  not  prohibited  by  any  spe- 
cific provision  of  that  instrument,  and  is  con- 
sistent with  its  letter  and  spirit.  ''The  degree,** 
said  Hamilton,  ''in  which  a  measure  is  neces- 
sary, can  never  be  a  test  of  the  legal  right  to 
adopt  it.  That  must  be  a  matter  of  opinion, 
and  can  only  be  a  test  of  expediency.  The  rela- 
tion between  the  means  and  the  end,  between 
the  nature  of  a  means  employed  toward  the  ex- 
ecution of  the  power  and  the  object  of  that  pow- 
er, must  be  the  criterion  of  unconstitutionality; 
not  the  more  or  less  of  necessity  or  utility.** 

*If  this  were  not  so,  if  Congress  could  [*648 
not  only  exercise,  as  it  undoubtedly  may,  unre- 
strictea  liberty  of  choice  among  the  means 
which  are  appropriate  and  plainly  adapted  to 
the  execution  of  an  express  power,  but  could 
also  judge,  without  its  conclusions  being  sub- 
ject to  question  in  cases  involving  private 
rights,  what  means  are  thus  appropriate  and 
adapted,  our  government  would  be,  not  what  it 
was  intended  to  be,  one  of  limited,  but  one  of 
unlimited,  powers. 

Of  course  Congress  must  inquire  in  the  first 
instance  and  determine  for  itself  not  only  the 
expediency,  but  the  fitness  to  the  end  intended, 
of  every  measure  adopted  by  its  legislation. 
But  the  power  of  this  tribunal  to  revise  these 
determinations  in  cases  involving  private  rights 
has  been  uniformly  asserted,  since  the  forma- 
tion of  the  Constitution  to  this  day,  by  the 
ablest  statesman  and  jurists  of  the  country. 

I  have  thus  dwelt  at  length  upon  the  clause 
of  the  Constitution  investing  Congress  with  the 
power  to  borrow  money  on  the  credit  of  the 
United  States,  because  it  is  under  that  power 
that  the  notes  of  the  United  States  were  issued, 
and  it  is  upon  the  supposed  enhanced  value 
which  the  quality  of  legal  tender  gives  to  such 
notes,  as  tne  means  of  borrowing,  that  the 
validity  and  constitutionality  of  the  provision 
annexing  this  quality  are  founded.  It  is  true 
that,  in  the  arguments  of  counsel,  and  in  the 
several  opinions  of  different  state  courts,  to 
which  our  attention  has  been  called,  and  in  the 
dissenting  opinion  in  Hepburn  v.  Qriswold,  8 
Wall.  603,  19  L.  ed.  513,  reference  is  also  made 
to  other  powers  possessed  by  Congress,  partic- 
ularly to  declare  war,  to  suppress  insurrection, 
to  raise  and  support  armies,  and  to  provide  and 
maintain  a  navy;  all  of  which  were  called  into 
exercise  and  severely  taxed  at  the  time  the  Le- 


faig  that  quality,  and  supplied  a  currency  for  gal  Tender  Act  was  passed.  But  it  is  evident 
the  people  just  so  long  as  confidence  in  the  that  the  notes  have  no  relation  to  these  powers^ 
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or  to  any  other  powers  of  Congress,  except  as 
they  furnish  a  convenient  means  for  raising 
money  for  their  execution.  The  existence  of 
the  war  only  increased  the  urgency  of  the  gov- 
ernment for  funds.  It  did  not  add  to  its  pow- 
ers to  raise  such  funds,  or  change,  in  any  re- 
spect, the  nature  of  those  powers  or  the 
transactions  whidi  they  authorized.  If  the 
649*]  *power  to  engraft  the  quality  of  legal 
tender  upon  the  notes  existed  at  all  with  Con- 
gress, the  occasion,  the  extent,  and  the  purpose 
of  its  exercise  were  mere  matters  of  legislative 
discretion;  and  the  power  may  he  equally  ex- 
erted when  a  loan  is  made  to  meet  the  ordinary 
expenses  of  government  in  time  of  peace,  as 
when  vast  sums  are  needed  to  raise  armies  and 
provide  navies  in  time  of  war.  The  wants  of 
the  government  can  never  be  the  measure  of  its 
powers. 

The  Constitution  has  specifically  designated 
the  means  by  which  funds  can  be  raised  for  the 
uses  of  the  government,  either  in  war  or  peace. 
These  are  taxation,  borrowing,  coining,  and  the 
sale  of  its  public  property.  Congress  is  em- 
powered to  levy  and  collect  taxes,  duties,  im- 
posts and  excises  to  any  extent  which  the  pub- 
lic necessities  may  require.  Its  power  to  bor- 
row is  equally  unlimited.  It  can  convert  any 
bullion  it  may  possess  into  coin,  and  it  can  dis- 
pose of  the  public  lands  and  other  property  of 
the  United  States,  or  any  part  of  such  property. 
The  designation  of  these  means  exhausto  the 
powers  of  Congress  on  the  subject  of  raising 
money.  The  designation  of  the  means  is  a  nega- 
tion of  all  others,  for  the  designation  would  be 
imnecessary  and  absurd  if  the  use  of  any  and 
all  means  were  permissible  without  it.  These 
means  exclude  a  resort  to  forced  loans,  and  to 
any  ccHnpulsory  interference  with  the  property 
of  third  persons,  except  by  r^ular  taxation  in 
one  of  the  forms  mentioiied. 

But  this  is  not  all.  iThe  power  "to  coin  mon- 
ey" is,  in  my  judgment,  inconsistent  with  and 
repugnant  to  the  existence  of  a  power  to  make 
anything  but  coin  a  legal  tender.  To  coin 
money  is  to  mold  metallic  substance  having  in- 
trinsic value  into  certain  forms  convenient  for 
commerce,  and  to  impress  them  with  the  stamp 
of  the  government  indicating  their  value.  Coins 
are  pieces  of  metal,  of  definite  weight  and  val- 
ue, thus  stamped  by  national  authority.  Such 
is  the  natural  import  of  the  terms  "to  coin 
money"  and  "coin;"  and  if  there  were  any  doubt 
that  this  is  their  meaning  in  the  Constitution, 
it  would  be  removed  by  the  language  which  im- 
mediately follows  the  grant  of  the  "power 
650*]  *to  coin"  authorizing  Congress  to  regu- 
late the  value  of  the  money  thus  coined,  and 
also  "of  foreign  coin,"  and  by  the  distinction 
made  in  other  clauses  between  coin  and  the  ob- 
ligations of  the  general  government  and  of  the 
several  states. 

The  power  of  regulation  conferred  is  the 
power  to  determine  the  weight  and  purity  of  the 
several  coins  struck, ""  and  their  consequent  re- 
lation to  the  monetary  unit  which  might  be  es- 
tablished by  the  authority  of  the  government — 
a  power  which  can  be  exercised  with  reference 
to  the  metallic  cmns  c^  foreign  countries,  but 
which  is  incapable  of  execution  with  reference 
to  their  obligations  or  securities. 

Then,  in  the  clause  of  the  Constitution  im- 
mediately following,  authorizing  Congress  "to 


provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United 
States,"  a  distinction  between  the  obligations 
and  coins  of  the  general  government  is  clearly 
made.  And  in  the  10th  section,  which  forbids 
the  states  to  "coin  money,  emit  bills  of  credit, 
and  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts,"  a  like  distinction 
is  made  between  coin  and  the  obligations  of  the 
several  states.  The  terms  "gold  and  silver,"  as 
applied  to  the  coin,  exclude  the  possibility  of 
any  other  conclusion. 

Now,  money  in  the  true  sense  of  the  term  is 
not  only  a  medium  of  exchange,  but  it  is  a 
standard  of  value  by  which  all  other  values  are 
measured.  Blackstone  says,  and  Story  repeats 
his  language,  '^oney  is  a  universal  medium  or 
common  standard,  bv  a  comparison  with  which 
the  value  of  all  mercnandise  may  be  ascertained, 
or  it  is  a  sign  which  represents  the  respective 
values  of  all  commodities."  1  Bl.  Com.  276 ;  1 
Story,  Const.  §  1118.  Id^oney  being  such  stand- 
ard, its  coins  or  pieces  are  necessarily  a  legal 
tender  to  the  amount  of  their  respective  values 
for  all  contracts  or  judgments  payable  in  mon- 
ey, without  any  legislative  enactment  to  make 
them  so.  The  provisions  in  the  different  coin- 
age acts,  that  the  coins  to  be  struck  shall  be 
such  legal  tender,  are  merely  declaratory  of 
their  effect  when  offered  in  payment,  and  are 
not  essential  to  give  them  that  character. 

tThe  power  to  coin  money  is,  there-  [*651 
fore,  a  power  to  fabricate  coins  out  of  metal  as 
money,  and  thus  make  them  a  legal  tender  for 
their  declared  values  as  indicated  by  their 
stamp.  If  this  be  the  true  import  and  meaning 
of  the  language  used  it  is  difficult  to  see  how 
Congress  can  make  the  paper  of  the  government 
a  legal  tender.  When  tne  Constitution  says 
that  Congress  shall  have  the  power  to  make 
metallic  coins  a  legal  tender,  it  declares  in  ef- 
fect that  it  shall  make  nothing  else  such  tender. 
The  affirmative  grant  is  here  a  negative  of  all 
otU^r  power  over  the  subject. 
(^eEides  this,  there  cannot  well  be  two  differ- 
ent standards  of  value  and,  consequently,  two 
kinds  of  l^al  tender  for  the  discharge  of  obli- 
gations arising  from  the  same  transactions. 
The  standard  or  tender  of  the  lower  actual  val- 
ue would  in  such  case  inevitably  exclude  and 
supersede  the  other,  for  no  one  would  use  the 
standard  or  tender  of  higher  value  when  his 
purpose  could  be  equally  well  accomplished  by 
the  use  of  the  other.  A  practical  illustration 
of  the  truth  of  this  principle  we  have  all  seen 
in  the  effect  upon  coin  of  the  act  of  Congress 
making  the  notes  of  the  United  States  a  legal 
tender.  It  drove  coin  from  general  circulation, 
and  made  it,  like  bullion,  the  subject  of  sale 
and  barter  in  the  market. 

The  inhibition  upon  the  states  to  coin  money 
and  yet  to  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debiS,  must  be  read 
in  connection  with  the  grant  of  the  coinage 
power^  to  Congress.  The  two  provisions  taken 
together  indicate  beyond  question  that  the  coins 
which  the  national  government  was  to  fabri- 
cate, and  the  foreign  coins,  the  valuation  of 
which  it  was  to  regulate,  were  to  consist  prin- 
cipally, if  not  entirely,  of  gold  and  silver. 

The  framers  of  the  Constitution  were  consid- 
ering the  subject  of  money  to  be  used  throat- 
out  the  entire  Union  when  these   provisions 
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were  inserted,  and  it  is  plain  that  they  in- 
tended by  them  that  metallic  coins  fabricated 
by  the  national  government,  or  adopted  from- 
abroad  by  its  authority,  composed  of  the  pre- 
cious metals,  should  everywhere  be  the  standard 
and  the  only  standard  of  value  by  which  ex- 
changes could  be  reeulated  and  payments  made. 
652*]  *At  that  time  gold  and  silver  molded 
into  forms  convenient  tor  use,  and  stamped 
with  their  value  by  public  authority,  consti- 
tuted, with  the  excepticm  of  pieces  of  copper  for 
small  values,  the  money  of  the  entire  civilized 
world.  Indeed,  these  metals  divided  up  and 
thus  stamped,  always  have  constituted  money 
with  all  people  having  any  civilization,  from 
the  earliest  periods  in  the  history  of  the  world 
down  to  the  present  time.  It  was  with  "four 
hundred  shekels  of  silver,  current  money  with 
the  merchant,"  that  Abraham  bought  the  field 
of  Machpelah,  ajgrly  four  thousand  years  ago. 
23  Genesis,  16.  \£hiB  adoption  of  the  precious 
metals  as  the  subject  of  coinage — ^the  material 
of  money  by  all  pe<^les  in  all  ages  of  the  world 
— has  not  been  the  result  of  any  vagaries  of 
fancy,  but  is  attributable  to  the  fact  that  they 
of  all  metals  alone  possess  the  properties  which 
are  eesentiaL  to  a  circulating  medium  of  imi- 
form  value.  J 

"The  circulating  medium  of  a  commercial 
eommunity,"  says  Mr.  Webster,  "must  be  that 
which  is  also  the  circulating  medium  of  other 
commercial  communities,  or  must  be  capable  of 
being  converted  into  that  medium  without  loss. 
It  must  also  be  able  not  only  to  pass  in  pay- 
ments and  receipts  among  individuals  of  the 
same  society  and  nation,  but  to  adjust  and  dis- 
charge the  balance  of  exchanges  between  differ- 
ent nations.  It  must  be  something  which  has 
a  value  abroad  as  well  as  at  home,  by  which 
foreign  as  well  as  domestic  debts  can  be  satis- 
fied. The  precious  metals  alone  answer  these 
purposes.  They  alone,  therefore,  are  money, 
and  whatever  else  is  to  perform  the  functions 
of  money  must  be  their  representative  and 
capable  of  being  turned  into  them  at  will.  So 
long  aa  bank  paper  retains  this  quality  it  is  a 
substitute  for  money.  Devested  of  this, 
nothing  can  give  it  that  character."  3  Web. 
Works,  41. 

The  statesmen  who  framed  the  Constitution 
understood  this  principle  as  well  a&  it  is  un- 
derstood in  our  day.  They  had  seen  in  the 
experience  of  the  Revolutionary  period  the  de- 
moralizing tendency,  the  cruel  injustice,  and 
GS3*]  the  intolerable  ^oppression  of  a  paper 
currency  not  convertible  on  demand  into  money, 
and  forced  into  circulation  by  legal  tender  pro- 
visions and  penal  enactments.  When  they, 
tlierefore,  were  constructing  a  government  for  a 
country,  which  they  could  not  fail  to  see  was 
destined  to  be  a  mighty  empire,  and  have  com- 
mercial relations  with  all  nations,  a  government 
which  they  believed  was  to  endure  for  ages, 
they  determined  to  recognize  in  the  fundamen- 
tal law  as  the  standard  of  value,  that  which 
erer  has  been  and  always  must  be  recognized 
by  the  world  as  the  true  standard,  and  thus  fa- 
cilitate commerce,  protect  industry,  establish 
justice  and  prevent  the  possibility  of  a  recur- 
rence of  the  evils  which  they  had  experienced 
and  the  perpetration  of  the  injustice  which  they 
had  witnessed.  ''We  all  know,"  says  Mr.  Web- 
12  Wai^ 


ster,"  that  the  establishment  of  a  sound  and 
uniform  currency  wai  one  of  the  greatest  ends 
contemplated  in  the  adoption  of  the  present 
Constitution.  If  we  could  now  fujly  explore  all 
the  motives  of  those  who  framed  and  those  who 
supported  that  Constitution,  perhaps  we  should 
hardly  find  a  more  powerful  one  than  this."  3 
Web.  Works,  396. 

And  how  the  f ramers  of  the  Constitution  en- 
deavored to  establish  this  "sound  and  uniform 
currency"  we  have  already  seen  in  the  clauses 
which  they  adopted  providing  for  a  currency  of 
gold  and  silver  coins.  Their  determination  to 
sanction  only  a  metallic  currency  is  further  evi- 
dent from  the  debates  in  the  Convention  upon 
the  proposition  to  authorize  Congress  to  emit 
bills  on  the  credit  of  the  United  States.  By 
bills  of  credit,  as  the  terms  were  then  under- 
stood, were  meant  paper  issues,  intended  to  cir- 
culate through  the  community  for  its  ordinary 
purposes  as  money,  bearing  upon  their  face  the 
promise*  of  the  government  to  pay  the  sums 
specified  thereon  at  a  future  day.  The  original 
draft  contained  a  clause  giving  to  Congress 
power  "to  borrow  money  and  emit  bills  on  the 
credit  of  the  United  States,"  and  when  the 
clause  C9,me  up  for  consideration,  Mr.  Morris 
moved  to  strike  out  the  words  "and  emit  bills 
on  the  credit  *of  the  United  States,"  [♦654 
observing  that,  "if  the  United  States  had  credit, 
such  bills  would  be  unnecessary ;  if  they  had  not, 
unjust  and  useless."  Mr.  Madison  inquired 
whether  it  would  not  be  "sufl&cient  to  prohibit 
the  making  them  a  legal  tender."  "This  will 
remove,"  he  said,  "the  temptation  to  emit  them 
with  unjust  views,  and  promissory  notes  in  that 
shape  may  in  some  emergencies  be  best."  Mr. 
Morris  replied  that  striking  out  the  words 
would  still  leave  room  for  "notes  of  a  responsi- 
ble minister,"  which  would  do  "all  the  good 
without  the  mischief."  Mr.  Gorham  was  for 
striking  out  the  words  without  inserting  any 
prohibition.  If  the  words  stood,  he  said,  they 
might  "suggest  and  lead  to  the  measure,"  and 
that  the  power,  so  far  as  it  was  necessary  or 
safe,  was  "involved  in  that  of  borrowing."  Mr. 
Mason  said  he  was  unwilling  "to  tie  the  hands 
of  Congress,"  and  thought  Congress  "would  not 
have  the  power  unless  it  were  expressed."  Mr. 
Ellsworth  thought  it  "a  favorable  moment  to 
shut  and  bar  the  door  against  paper  money." 
"The  mischiefs,"  he  said,  "of  the  various  exper- 
iments which  had  been  made  were  now  fresh  in 
the  public  mind  and  had  excited  the  disgust  of 
all  the  respectable  part  of  America.  By  with- 
holding the  power  from  the  new  government, 
more  friends  of  influence  would  be  gained  to  it 
than  by  almost  anything  else.  Paper  money 
can  in  no  case  be  necessary.  Give  the  govern- 
ment credit,  and  other  resources  will  offer.  The 
power  may  do  harm,  never  good."  Mr.  Wilson 
thought  that  "it  would  have  a  most  salutary 
influence  on  the  credit  of  the  United  States  to 
remove  the  possibility  of  paper  money."  "This 
expedient,"  he  said,  "can  never  succeed  whilst 
its  mischiefs  are  remembered,  and  as  long  as  it 
can  be  resorted  to,  it  will  be  a  bar  to  other  re- 
sources." Mr.  Butler  was  urgent  for  disarm- 
ing the  government  of  such  a  power,  and  re- 
marked "that  paper  was  a  legal  tender  in  no 
country  in  Europe."  Mr.  Mason  replied  that 
if  there  was  bo  example  in  £urope  there  was 
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none  in  which  the  government  was  restrained 
on  this  head,  and  he  was  averse  "to  tying  up 
the  hands  of  the  legislature  altogether."  Mr. 
Lan^don  preferred  to  reject  the  whole  plan  than 
retain  the  words. 

655*]  •Of  those  who  participated  in  the  de- 
bates, only  one,  Mr.  Mercer,  expressed  an  opin- 
ion favorable  to  paper  money,  and  none  suggest- 
ed that  if  Congress  were  allowed  to  issue  the 
bills  their  acceptance  should  be  compulsory — 
that  is,  that  they  should  be  made  a  legal  ten- 
der. But  the  words  were  stricken  out  by  a  vote 
of  nine  states  to  two.  Virginia  voted  for  the 
motion,  and  Mr.  Madison  has  appended  a  note 
to  the  debates,  stating  that  her  vote  was  occa- 
sioned by  his  acquiescence,  and  that  he  "became 
satisfied  that  striking  out  the  words  would  not 
disable  the  government  from  the  use  of  public 
notes,  as  far  as  they  could  be  safe  and  proper; 
and  would  only  cut  off  the  pretext  for  a  paper 
currency  and  particularly  for  making  the  bills 
a  tender  either  for  public  or  private  debts." 
Mad.  Papers,  vol.  3,  p.  1346. 

If  anything  is  manifest  from  these  debates  it 
is  that  the  members  of  the  Convention  intended 
to  withhold  from  Congress  the  power  to  issue 
bills  to  circulate  as  money — that  is,  to  be  re- 
ceivable in  compulsory  payment,  or,  in  other 
words,  having  the  quality  of  legal  tender — ^and 
that  the  express  power  to  issue  the  bills  was 
denied,  under  an  apprehension  that  if  granted 
it  would  give  a  pretext  to  Congress,  under  the 
idea  of  declaring  their  effect,  to  annex  to  them 
that  quality.  The  issue  of  notes  simply  as  a 
means  of  borrowing  money,  which  of  course 
would  leave  them  to  be  received  at  the  option 
of  parties,  does  not  appear  to  have  been  serious- 
ly questioned.  The  circulation  of  notes  thus  is- 
sued as  a  voluntary  currency  and  their  receipt 
in  that  character  in  payment  of  taxes,  duties,* 
and  other  public  expenses,  was  not  subject  to 
the  objections  urged. 

I  am  aware  of  the  rule  that  the  opinions  and 
intentions  of  individual  members  of  the  Con- 
vention, as  expressed  in  its  debates  and  pro- 
ceedings, are  not  to  control  the  construction  of 
the  plain  language  of  the  Constitution  or  nar- 
row down  the  powers  which  that  instrument 
confers.  Members,  it  is  said,  who  did  not  par- 
ticipate in  the  debate  may  have  entertained  dif- 
ferent views  from  those  expressed.  The  several 
656*1  *state  conventions  to  which  the  Consti- 
tution was  submitted  may  have  differed  widely 
from  each  other  and  from  its  framers  in  their 
interpretation  of  its  clauses.  We  all  know  that 
opposite  opinions  on  many  points  were  ex- 
pressed in  the  conventions,  ana  conflicting  rea- 
sons were  urged  both  for  the  adoption  and  the 
rejection  of  that  instrument.  All  this  is  very 
true,  but  it  does  not  apply  in  the  present  case, 
for  on  the  subject  now  under  consideration 
there  was  everywhere,  in  the  several  state  con- 
ventions and  in  the  discussions  before  the  peo- 
ple, an  entire  uniformity  of  opinion,  so  far  as 
we  have  any  record  of  its  expression,  and  that 
concurred  with  the  intention  of  the  Convention, 
as  disclosed  by  its  debates,  that  the  Constitution 
withheld  from  Congress  all  power  to  issue  bills 
to  circulate  as  money,  meaning  by  that  bills 
made  receivable  in  compulsory  payment;  or,  in 
other  words,  having  the  quality  of  leg^l  tender. 
Every  one  appears  to  have  imderstoc^  that  the 
846 


power  of  making  paper  issues  a  legal  tender,  by 
Congress  or  by  the  states,  was  absolutely  and 
forever  prohibited. 

Mr.  Luther  Martin,  a  member  of  the  Conven- 
tion, in  his  speech  before  the  Maryland  legisla- 
ture, as  reported  in  his  letter  to  that  bodj, 
states  the  argimients  urged  against  depriving 
Congress  of  the  power  to  emit  bills  of  credit, 
and  then  says  that  a  ^majority  of  Hie  Conven- 
tion, being  wise  beyond  every  event  and  being 
willing  to  risk  any  political  evil  rather  than 
admit  the  idea  of  a  paper  emission  in  any  possi- 
ble case,  refused  to  trust  this  authority  to  a 
government  to  which  they  were  lavishing  the 
most  unlimited  powers  of  taxation  and  to  the 
mercy  of  which  they  were  willing  blindly  to 
trust  the  liberty  and  property  of  the  citizens  of 
every  state  in  the  Union,  and  they  erased  that 
clause  from  the  system." 

Not  only  was  this  construction  given  to  ^e 
Constitution  by  its  framers  and  the  people  in 
their  discussions  at  the  time  it  was  pending  be- 
fore them,  but  until  the  passage  of  act  of  1862, 
a  period  of  nearly  three  quarters  of  a  century, 
the  soundness  of  this  construction  was  never 
called  in  question  by  any  legislation  of  Congress 
or  the  opinion  of  any  judicial  tribimal.   Numer- 
ous acts,  as  already  stated,  *were  passed  [*657 
during  this  period,   authorizing  the  issue  of 
notes  for  the  purpose  of  raising  funds  or  obtain- 
ing supplies,  but  in  none  of  them  was  the  ac- 
ceptance of  the  notes  made  compulsory.    Only 
one  instance  have  I  been  able  to  find  in  the  his- 
tory of  congressional  proceedings  where  it  was 
even  suggested  that  it  was  within  the  compe- 
tency of  Congress  to  annex  to  the  notes  the  qual- 
ity of  legal  tender,  and  this  occurred  in  1814. 
The  government  was  then  greatly  embarrassed 
f ^om  the  want  of  funds  to  continue  the  war  ex- 
isting with  Great  Britain,  and  a  member  from 
Georgia  introduced  into  the  House  of  Repres^ot- 
atives  several  resolutions  directing  an  inquiry 
into  the  expediency  of  authorizing  the  Secretary 
of  the  Treasury  to  issue  notes  convenient  for 
circulation  and  making  provision  for  the  pur- 
chase of  supplies  in  each  state.    Among  the  res- 
olutions was  one  declaring  that  the  notes  to  be 
issued  should  be  a  legal  tender  for  debts  due  or 
subsequently  becoming  due  between  citizens  of 
the  United  States  and  between  citizens  and  for- 
eigners.   The  House  agreed  to  consider  all  the 
resolutions   but  the   one   containing  the   legal 
tender  provision.    That,  it  refused  to  consider 
by  a  vote  of  more  than  two  to  one.    Benton's 
Abridg.  vol.  5,  p.  361. 

As  until  the  act  of  1862  there  was  no  legisla- 
tion making  the  acceptance  of  notes  issued  on 
the  credit  of  the  United  States  compulsory,  the 
construction  of  the  clause  of  the  Constitution 
containing  the  grant  of  the  coinage  power  never 
came  directly  before  this  court  for  considera- 
tion, and  the  attention  of  the  court  was  only 
incidentally  drawn  to  it.  But  whenever  the 
court  spoke  on  the  subject,  even  incidentally, 
its  voice  was  in  entire  harmony  with  tiiat  of 
the  Convention. 

Thus  in  Owin  v.  Breedlove,  2  How.  38,  where 
a  marshal  of  Mississippi,  commanded  to  ooUeet 
a  certain  amount  of  dollars  on  execution,  re- 
ceived the  amount  in  bank  notes,  it  was  hdd 
that  he  was  liable  to  the  plaintiff  in  gold  and 
silver.    ''By   the   Constitution   of   the   IJnited 
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States,"  said  the  court,  "gold  or  silver  coin 
made  current  by  law  can  only  be  tendered  in 
payment  of  debts." 

658*]  'And  in  the  case  of  The  U.  8.  ▼.  Mari- 
goldj  9  How.  567,  where  the  question  arose 
whether  Congress  had  power  to  enact  certain 

g revisions  of  law  for  the  punishment  of  persons 
ringing  into  the  United  States  counterfeit  coin 
with  intent  to  pass  it,  the  court  said:  These 
provisions  "appertain  to  the  execution  of  an  im- 
portant trust  invested  by  the  Constitution,  and 
the  obligation  to  fulfil  that  trust  on  the  part  of 
the  government,  namely:  the  trust  and  the  duty 
of  creating  and  maintaining  a  uniform  and  pure 
metallic  standard  of  value  throughout  the 
Union.  The  power  of  coining  money  and  of 
regulating  its  value  was  delegated  to  Congress 
by  the  Constitution  for  the  very  purpose,  as  as- 
signed by  the  framers  of  that  instrument,  of 
creating  and  preserving  the  uniformity  and 
purity  of  such  a  standard  of  value,  and  on  ac- 
count of  the  impossibility  which  was  foreseen 
of  otherwise  preventinfi^  the  inequalities  and 
the  confusion  necessarily  incident  at  different 
views  of  policy,  which  in  different  communities 
would  be  brought  to  bear  on  this  subject. 
The  power  to  coin  money  being  thus  ^ven  to 
Congress,  founded  on  public  necessity,  it  must 
carry  with  it  the  correlative  power  of  protecting 
the  creature  and  object  of  that  power.^' 

It  is  diflicult  to  perceive  how  the  trust  and 
duty  here  designated,  of  "creating  and  main- 
taining a  uniform  and  metallic  standard  of 
value  throughout  the  Union,"  is  discharged, 
when  another  standard  of  lower  value  and 
fluctuating  character  is  authorized  by  law, 
which  necessarily  operates  to  drive  the  first 
from  circulation. 

In  additicm  to  all  the  weight  of  opinion  I  have 
mentioned,  we  have,  to  the  same  purport,  from 
the  adoption  of  the  Constitution  up  to  the  pas- 
sage of  the  act  of  1862,  the  united  testimony  of 
the  leading  statesmen  and  jurists  of  the  coun- 
try. Of  all  the  men  who,  during  that  period, 
participated  with  any  distinction  in  the  coun- 
cOs  of  the  nation,  not  one  can  be  named  who 
ever  asserted  any  different  power  in  Congress 
than  what  I  have  mentionea.  As  observed  by 
the  Chief  Justice,  statesmen  who  disagreed 
widely  on  other  points  agreed  on  this. 
659*1  'Mr.  Webster,  who  has  always  been  re- 
garded by  a  large  portion  of  his  countrymen  as 
one  of  the  ablest  and  most  enlightened  expound- 
ers of  the  Constitution,  did  not  seem  to  think 
there  was  any  doubt  on  the  subject,  although  he 
belonged  to  the  class  who  advocated  the  largest 
exercise  of  powers  by  the  general  government. 
From  his  first  entrance  into  public  life,  in  1812, 
he  gave  great  consideration  to  the  subject  of 
the  currency,  and  in  an  elaborate  speech  in  the 
Senate,  in  1836,  he  said:  "Currencgr,  in  a  laree 
and  perhaps  just  sense,  includes  not  only  gold 
and  silver  and  bank  bills,  but  bills  of  exchange 
also.  It  may  include  all  that  adjusts  exchang- 
es and  settles  balances  in  the  operations  of 
trade  and  business;  but  if  we  understand  by 
currency  the  legal  money  of  the  country,  and 
that  which  constitutes  a  lawful  tender  for 
debts,  and  is  the  statute  measure  of  value,  then, 
undoubtedly,  nothing  is  included  but  gold  and 
atlver.    Most  unquestionably  there  is  no  legal 


country,  under  the  authority  of  this  government 
or  any  other,  but  gold  and  silver — either 
the  coinage  of  our  own  mints  or  foreign  coins, 
at  rates  regulated  by  Congress.  This  is  a  con- 
stitutional principle  perfectly  plain,  and  of  the 
very  highest  importance.  The  states  are  ex- 
pressly prohibited  from  making  anything  but 
gold  and  silver  a  tender  in  payment  of  debts, 
and,  although  no  such  express  prohibition  is  ap- 
plied to  Congress,  yet,  as  Congress  has  no  power 
granted  to  it  in  this  respect  but  to  coin  money, 
and  to  regulate  the  value  of  foreign  coins,  it 
clearly  has  no  power  to  substitute  paper  or  any- 
thing else,  for  coin,  as  a  tender  in  payment  of 
debts  and  in  discharge  of  contracts.  Congress 
has'  exercised  this  power  fully  in  both  its 
branches.  It  lias  coined  money,  and  still  coins 
it;  has  regulated  the  value  of  foreign  coins, 
and  still  regulates  their  value.  The  legal  ten- 
der, therefore,  the  constitutional  standard  of 
value,  is  established  and  cannot  be  overthrown. 
To  overthrow  it  would  shake  the  whole  system." 

If,  now,  we  ccmsider  the  history  of  the  times 
when  the  Constitution  was  adopted;  the  inten- 
tions of  the  framers  of  that  instrument,  as 
shown  in  their  debates;  the  contemporaneous 
^exposition  of  the  coinage  power  in  the  [*660 
state  conventions  assembled  to  consider  the  Con- 
stitution, and  in  the  public  discussions  before 
the  people;  the  natural  meaning  of  the  terms 
used;  the  nature  of  the  Consti^tion  itself  as 
creating  a  government  of  enumerated  powers; 
the  legislative  exposition  of  nearly  three  quar- 
ters of  a  century;  the  opinions  oi  judicial  tri- 
bunals, and  the  recorded  utterances  of  states- 
men, jurists  and  commentators,  it  would  seem 
impossible  to  doubt  that  the  only  standard  of 
value  authorized  by  the  Constitution  was  to 
consist  of  metallic  coins  struck  or  regulated  by 
the  direction  of  Congress,  and  that  the  power  to 
establish  any  other  standEird  was  denied  by  that 
instrument. 

There  are  other  considerations  besides  those 
I  have  stated,  which  are  equally  convincing 
against  the  constitutionality  of  the  legal  tcoider 
provision  of  the  act  of  February  25th,  1862, 
Ao  far  as  it  applies  to  private  debts  and  debts 
by  the  government  contracted  previous  to  its 
passage.  That  provision  operates  directly  to 
•impair  the  obligation  of  such  contracts.  In 
the  dissenting  opinion,  in  the  case  of  Hepburn 
V.  Oriswold,  8  Wall.  603,  19  L.  ed.  613,  this  is 
admitted  to  be  its  operation,  and  the  position 
is  taken  that,  while  the  Constitution  forbids  the 
states  to  pass  such  laws,  it  does  not  forbid  Con- 
gress to  do  this,  and  the  power  to  establish  a 
uniform  system  of  bankruptcy,  which  is  express- 
ly conferred,  is  mentioned  in  support  of  the  po- 
sition. In  some  of  the  opinions  of  the  state 
courts,  to  which  our  attention  has  been  direct- 
ed, it  is  denied  that  the  provision  in  question 
impairs  the  obligation  of  previous  contracts,  it 
being  asserted  that  a  contract  to  pay  money  is 
satisfied,  according  to  its  meaning,  by  the  pay- 
ment of  that  which  is  money  when  the  payment 
is  made,  and  that  if  the  law  does  not  interfere 
with  this  mode  of  satisfaction,  it  does  not  im- 
pair the  obligation  of  the  contract.  This  posi- 
tion is  true  so  long  as  the  term  "money"  repre- 
sents the  same  thing  in  both  cases  or  their  ac- 
tual equivalents,  but  it  is  not  true  when  the 
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tender,  and  there  can  be  no  legal  tender  in  this  *  term  has  different  meanings.  Money  is  a  ge- 
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nerie  term,  and  contracts  for  money  are  not  made 
without  a  specification  of  the  coins  or  denomi- 
661*]  nations  of  money,  and  the  *number  of 
them  intended,  as  eagles,  dollars,  or  cents;  and 
it  will  not  be  pretended  that  a  contract  for  a 
specified  number  of  eagles  can  be  satisfied  by  a 
delivery  of  an  equal  number  of  dollars,  although 
both  eagles  and  dollars  are  money;  nor  would 
it  thus  be  contended,  though  at  the  time  the 
contract  matured  the  legislature  had  deter- 
mined to  call  dollars  eagles.  Contracts  are 
made  for  things,  not  names  or  sounds,  and  the 
obligation  of  a  contract  arises  from  its  terms 
and  the  means  which  the  law  affords  for  its  en- 
forcement. 

A  law  which  changes  the  terms  of  the  con- 
tract, either  in  the  time  or  mode  of  perform- 
ance, or  imposes  new  conditions,  or  dispenses 
with  those  expressed,  or  authorizes  for  its  sat- 
isfaction something  different  from  that  pro- 
vided, is  a  law  which  impairs  its  obligation,  for 
such  a  law  relieves  the  parties  from  the  moral 
duty  of  performing  the  original  stipulations  of 
the  contract,  and  it  prevents  their  legal  enforce- 
ment. 

The  notion  that  contracts  for  the  payment  of 
money  stand  upon  any  different  footing  in  this 
respect  from  other  contracts,  appears  to  have 
had  its  origin  in  certain  old  En^ish  cases,  par- 
ticularly that  of  Mixed  Money  (Davies*  Re- 
ports, 48),  which  were  decided  upon  the  force 
of  the  prerogative  of  the  King  with  respect  to 
coin,  and  have  no  weight  as  applied  to  powers 
possessed  by  Congress  under  our  Constitution. 
The  language  of  Mr.  Chief  Justice  Marshall  in 
FatD  v.  Marsteller,  2  Cranch,  20,  which  is  cited 
in  support  of  this  notion,  can  only  be  made  to 
express  concurrence  with  it  when  detached  from 
its  context  and  read  separated  from  the  facts  in 
^ference  to  which  it  was  used. 
I  It  is  obvious  that  the  act  of  1862  changes  the 
terms  of  contracts  for  the  payment  of  money 
made  previous  to  its  passage,  in  every  essential 
particular.  All  such  contracts  had  reference  to 
metallic  coins,  struck  or  regulated  by  Congress, 
and  composed  principally  of  gold  and  silver, 
which  constituted  the  legal  money  of  the  coun- 
662*]  try.  The  several  *coinage  acts  had  fixed 
the  weight,  purity,  forms,  impressions,  and  de- 
nominations of  these  coins,  and  had  provided 
that  their  value  should  be  certified  by  the  form 
and  impress  which  they  received  at  the  mint. 

They  had  established  the  dollar  as  the  money 
unit,  and  prescribed  the  grains  of  silver  it 
should  contain,  and  the  grains  of  gold  which 
should  compose  the  different  gold  coins.  Every 
dollar  was,  therefore,  a  piece  of  gold  or  silver 
certified  to  be  of  a  specified  weight  and  purity, 
by  its  form  and  impress.  A  contract  to  pay  a 
specified  number  of  dollars  was  then  a  con- 
tract to  deliver  the  designated  number  of  pieces 
of  gold  or  silver  of  this  character;  and,  by  the 
laws  of  Congress  and  of  the  several  states,  the 
delivery  of  such  dollars  could  be  enforced  by 
the  holder. 

The  act  of  1862  changes  all  this;  it  declares 
that  gold  or  silver  dollars  need  not  be  delivered 
to  the  creditor  according  to  the  stipulations  of 
the  contract ;  that  they  need  not  be  delivered  at 
all;  that  promises  of  the  United  States,  with 
which  the  creditor  has  had  no,  relations,  to  pay 
these  dollars,  at  some  uncertain  future  day, 
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shall  be  received  in  discharge  of  the  contracts—* 
in  other  words,  that  the  holder  of  such  con- 
tracts shall  take  in  substitution  for  them  differ- 
ent contracts  with  anotlier  party,  less  valuable 
to  him,  and  surrender  the  original. 
*  Taking  it,  therefore,  for  granted  that  the  law 
plainly  impairs  the  obligation  of  such  contracts, 
I  proceed  to  inquire  whether  it  is  for  that  rea- 
son subject  to  any  constitutional  objection.  In 
the  dissenting  opinion  in  Hepburn  v.  Grisvoold, 
it  is  said,  as  already  mentioned,  that  the  Con- 
stitution does  not  forbid  legislation  impairing 
the  obligation  of  contracts. 
^^  It  is  true  there  is  no  provision  in  the  Consti- 
tution forbidding  in  express  terms  such  legisla- 
tion. And  it  is  also  true  that  there  are  express 
powers  delegated  to  Congress,  the  execution  of 
which  necessarily  operates  to  impair  the  obli- 
gation of  contracts.  It  was  the  object  of  the 
framers  of  that  instrument  to  create  a  national 
government  competent  to  represent  the  entire 
country  in  its  relations  with  foreign  nations 
and  to  accomplish  by  its  legislation  measures 
of  *common  interest  to  all  the  people,  [•66S 
which  the  several  states  in  their  independent 
capacities  were  incapable  of  effecting,  or  if  cap- 
able, the  execution  of  which  would  be  attended 
with  great  difficulty  and  embarrassment.  They, 
therefore,  clothed  Congress  with  all  the  powers 
essential  to  the  successful  accomplishment  of 
these  ends,  and  cai^efully  withheld  the  grant  of 
all  other  powers.  Some  of  the  powers  granted, 
from  their  very  nature,  interfere  in  their  exe- 
cution with  contracts  of  parties.  Thus  war  sus- 
pends intercourse  and  commerce  between  citi- 
zens or  subjects  of  belligerent  nations;  it  ren- 
ders during  its  continuance  the  performance  of 
contracts  previously  made,  unlawful.  These  in- 
cidental consequences  were  contemplated  in  the 
grant  of  the  war  power.  So  the  regulation  of 
commerce  and  the  imposition  of  duties  may  so 
affect  the  prices  of  articles  imported  or  manu- 
factured as  to  essentially  alter  the  value  of  pre- 
vious contracts  respecting  them;  but  this  inci- 
dental consequence  was  seen  in  the  grant  of  the 
power  over  commerce  and  duties.  There  can  be 
no  valid  objection  to  laws  passed  in  execution 
of  express  powers  that  consequences  like  these 
follow  incidentally  from  their  execution.  But 
it  is  otherwise  when  such  consequences  do  not 
follow  incidentally,  but  are  directly  enacted. 

The  only  express  authority  for  any  legisla- 
tion affecting  the  obligation  of  contracts  is 
found  in  the  power  to  establish  a  uniform  sys- 
tem of  bankruptcy,  the  direct  object  of  which 
is  to  release  insolvent  debtors  from  their  con- 
tracts upon  the  surrender  of  their  property. 
From  this  express  grant  in  the  Constitution  I 
draw  a  very  different  conclusion  from  that 
drawn  in  the  dissenting  opinion  in  Hepburn  y. 
Orisuyold,  and  in  the  opinion  of  the  majority  of 
the  court  just  delivered.  To  my  mind  it  is  a 
strong  argument  that  there  is  no  general  powo* 
in  Congress  to  interfere  with  contracts,  that  a 
special  grant  was  regarded  as  essential  to  au- 
thorize a  imiform  system  of  bankruptcy.  If 
such  general  power  existed  the  delegation  of  an 
express  power  in  the  case  of  bankrupts  was  un- 
necessary. As  very  justly  observed  by  counsel^ 
if  this  sovereign  power  could  be  taken  in  any 
case  without  express  *grant^  it  could  be  [*664 
taken  in  connection  with  bankruptcies,  whicb 
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might  be  regarded  in  some  respects  as  a  regula- 
tion of  commerce  made  in  the  interest  of  trad- 
ers. 

The  grant  of  a  limited  power  over  the  sub- 
ject of  contracts  necessaruy  implies  that  the 
framers  of  the  Constitution  did  not  intend  that 
Congress  should  exercise  unlimited  power,  or 
any  power  less  restricted.  The  limitation  des- 
ignated is  the  measure  of  congressional  power 
over  the  subject.  This  follows  from  the  nature 
of  the  instrument  as  one  of  enumerated  powers. 

The  doctrine,  that  where  a  power  is  not  ex- 
pressly forbidden  it  may  be  exercised,  would 
change  the  whole  character  of  our  government. 
As  I  read  the  writers  of  the  great  commen- 
tators and  the  decisions  of  this  court,  the  true 
doctrine  is  the  exact  reverse,  that  if  a  power  is 
not  in  terms  granted,  and  is  not  necessary  and 
proper  for  the  exercise  of  a  power  thus  grant- 
ed, it  does  not  exist.  " 

The  position  that  Congress  possesses  some 
undefined  power  to  do  anything  which  it  may 
deem  expedient,  as  a  resulting  power  from  the 
general  purposes  of  the  government,  which  is 
advanced  in  the  opinion  of  the  majority,  would 
of  course  settle  the  question  imder  considera- 
tion without  difficulty,  for  it  would  end  all  con- 
troversy by  changing  our  government  from  one 
of  enumerated  powers  to  one  resting  in  the 
unrestrained  will  of  Congress. 

**The  government  of  the  United  States,"  says 
Ifr.  Chief  Justice  Marshall,  speaking  for  the 
court  in  Martin  v.  Hunter,  1  Wheat.  326,  "can 
claim  no  powers  which  are  not  granted  to  it 
by  the  Constitution,  and  the  powers  actually 
granted  must  be  such  as  are  expressly  given  or 
given  by  necessary  implication."  T^is  impli- 
eation,  it  is  true,  may  follow  from  the  grant  of 
several  express  powers,  as  well  as  from  one 
alone,  but  the  power  implied  must,  in  all  cases, 
be  subsidiary  to  the  execution  of  the  powers 
expressed.  The  language  of  the  Constitution 
respecting  the  writ  of  habeas  corpus,  declaring 
that  it  shall  not  be  suspended  unless,  when  in 
665*]  cases  *of  rebellion  or  invasion,  the  pub- 
lic safety  may  require  it,  is  cited  as  showing 
that  the  power  to  suspend  such  writ  exists 
somewhere  in  the  Constitution;  and  the  adop- 
tion of  the  amendments  is  mentioned  as  evi- 
dence that  important  powers  were  understood 
by  the  people  who  adopted  the  Constitution  to 
have  been  created  by  it,  which  are  not  enumer- 
ated, and  are  not  included  incidentally  in  any 
of  those  enumerated. 

Tlie  answer  to  this  position  is  found  in  the 
nature  of  the  Constitution,  as  one  of  granted 
powers,  as  stated  by  Mr.  Chief  Justice  Mar- 
shall. The  inhibition  upon  the  exercise  of  a 
specified  power  does  not  warrant  the  implica- 
tion that;  but  for  such  inhibition,  the  power 
might  have  been  exercised.  In  the  convention 
which  framed  the  Constitution  a  proposition  to 
appoint  a  committee  to  prepare  a  bill  of  rights 
was  unanimously  rejected  upon  the  ground 
that  such  a  bill  would  contain  various  excep- 
tions to  powers  not  granted,  and  on  this  very 
account  would  afford  a  pretext  for  asserting 
more  than  was  granted.  Lloyd's  Debates,  433, 
437.  In  the  discussions  before  the  people, 
when  the  adoption  of  the  Constitution  was 
pending,  no  objection  was  ur^ed  with  greater 
effect  than  this  absence  of  a  bill  of  rights,  and 
is  one  of  the  numbers  of  the  Federalist  Mr. 
12  Waix. 


Hamilton  endeavored  to  combat  the  objection. 
After  stating  several  reasons  why  such  a  bill 
was  not  necessary,  he  said:  "I  go  further  and 
affirm  that  bills  of  rights,  is.  the  sense  and  to 
the  extent  they  are  contended  for,  are  not  only 
unnecessary  in  the  proposed  Constitution,  but 
would  eren  be  dangerous.  They  would  contain 
various  exceptions  to  powers  not  granted,  and 
on  this  very  account  would  afford  a  colorable 
pretext  to  claim  more  than  were  granted. 
For  why  declare  that  things  shall  not  be  done 
which  there  is  no  power  to  do?  Why,  for  in- 
stance, should  it  be  said  that  the  liberty  of  the 
press  shall  not  be  restrained  when  no  power  is 

f'ven  by  which  restrictions  may  be  imposed? 
will  not  *contend  that  such  a  provi-  [*666 
sion  would  confer  a  regulating  power,  but  it 
is  evident  that  it  would  furnish,  to  men  dis- 
posed to  usurp,  a  plausible  pretense  for  claim- 
ing that  power.  Iney  might  urge,  with  a  sem- 
blance of  reason,  that  the  Constitution  ought 
not  to  be  charged  with  the  absurdity  of  provid- 
ing against  the  abuse  of  an  authority  which 
was  not  given,  and  that  the  provision  against 
restraining  the  liberty  of  the  press  afforded  a 
clear  implication  that  a  rignt  to  prescribe 
proper  regulations  concerning  it  was  intended 
to  be  vested  in  the  national  government.  This 
may  seiTC  as  a  specimen  of  the  numerous  han- 
dles which  would  be  given  to  the  doctrine  of 
constructive  powers  by  the  indulgence  of  an 
injudicious  zeal  for  bills  of  rights."  The 
Federalist,  No.  84. 

When  the  amendments  were  presented  to  the 
states  for  adoption  they  were  preceded  by  a 
preamble  stating  that  the  conventions  of  a  num- 
ber of  the  states  had,  at  the  time  of  their 
adopting  the  Constitution,  expressed  a  desire 
"in  order  to  prevent  misconception  or  abuse  of 
its  powers,  that  further  declaratory  and  re- 
strictive clauses  should  be  added." 

Now,  will  anyone  pretend  that  Congress 
could  have  made  a  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exer- 
cise thereof,  or  abridging  the  freedom  of 
speech,  or  the  right  of  the  people  to  assemble 
and  petition  the  government  for  a  redress  of 
grievances,  had  not  prohibitions  upon  the  ex- 
ercise of  any  such  legislative  power  been  em- 
bodied in  an  amendment? 

How  truly  did  Hamilton  say  that  had  a  bill 
of  rights  been  inserted  in  the  Constitution,  it 
would  have  given  a  handle  to  the  doctrine  of 
constructive  powers.  We  have  this  day  an 
illustration  in  the  opinion  of  the  majority  of 
the  very  claim  of  constructive  power  which  he 
apprehended,  and  it  is  the  first  instance,  I  be- 
lieve, in  the  history  of  this  court,  when  the 
possession  by  Congress  of  such  constructive 
pc^er  has  been  asserted. 

/The  interference  with  contracts  by  the  legis- 
lation of  the  several  states  previous  to  the 
adoption  of  the  Constitution  *was  the  [*667 
cause  of  great  oppression  and  injustice.  "Not 
only,"  says  Story,  "was  paper  money  issued 
and  declared  to  be  a  tender  in  payment  of  debts, 
but  laws  of  another  character,  well  known  un- 
der the  appellation  of  'tender  laws,'  appraise- 
ment laws,  instalment  laws,  and  suspension 
laws,  wore  from  time  to  time  enacted,  which 
prostrated  all  private  credit  and  all  private 
morale.  By  some  of  these  laws  the  due  pav- 
ment  of  debts  was  suspended;  debts  were,  m 
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▼iolation  of  the  very  terms  of  the  contract,  au- 
thorized to  be  p^id  by  instalments  at  different 
periods;  property  of  any  sort,  however  worth- 
less, either  real  or  personal,  might  be  tendered 
by  the  debtor  in  payment  of  his  debts,  and  the 
creditor  was  compelled  to  take  the  property 
of  the  debtor,  which  he  might  seize  on  execu- 
tion, at  an  appraisement  wholly  disproportion- 
ate to  its  known  value.  Such  grievances  and 
oppressions  and  others  of  a  like  nature  were 
the  ordinary  results  of  legislation  during  the 
Revolutionary  vVar  and  the  intermediate  pe- 
riod down  to  the  formation  of  the  Constitution. 
They  entailed  the  most  enormous  evils  on  the 
country  and  introduced  a  system  of  fraud, 
chicanery,  and  profligacy,  which  destroyed  all 
private  confidence  and  all  industry  and  enter- 
prise."   Story,  Cont.  §  1371. 

To  prevent  the  recurrence  of  evils  of  this 
character  not  only  was  the  clause  inserted  in 
the  Constitution  prohibiting  the  states  from  is- 
suing bills  of  cr^it  and  making  anything  but 
gold  and  silver  a  tender  in  payment  of  debts, 
but  also  the  more  general  prohibition,  from 
passing  any  law  impairing  the  obligation  of 
contracts.  "To  restore  public  confidence  com- 
pletely," says  Chief  Justice  Marshall,  "it  was 
necessary  not  only  to  prohibit  the  use  of  par- 
ticular means  by  which  it  might  be  effected, 
but  to  prohibit  the  use  of  any  means  by  which 
the  same  mischief  might  be  produced.  The 
Convention  appears  to  have  intended  to  estab- 
lish a  great  principle,  that  contracts  should  be 
inviolable."  Stwgia  v.  CrovmvMhield,  4  Wheat. 
206. 

It  would  require  very  clear  evidence,  one 
would  suppose,  to  induce  a  belief  that  with  the 
evils  resulting  from  what  Marshall  terms 
the  system  of  lax  legislation  following  the 
668* J  *Revolution,  deeply  impressed,  on  their 
minds,  the  framers  of  the  Constitution  intend- 
ed to  vest  in  the  new '  government  created  by 
them  this  dangerous  and  despotic  power,  which 
they  were  unwilling  should  remain  with  the 
states,  and  thus  widen  the  possible  sphere  of 
Its  exercise. 

When  the  possession  of  this  power  has  been 
asserted  in  argument  (for  until  now  it  has 
never  been  asserted  in  any  decision  of  this 
court)  it  has  been  in  cases  where  a  supposed 
public  benefit  resulted  from  the  legislation,  or 
where  the  interference  with  the  obligation  of 
the  contract  was  very  slight.  Whenever  a  clear 
case  of  injustice,  in  the  absence  of  such  sup- 
posed public  good,  is  stated,  the  exercise  of 
the  power  by  the  government  is  not  only  de- 
nounced, but  the  existence  of  the  power  is  de- 
nied. No  one,  indeed,  is  found  bold  enough  to 
contend  that  if  A  has  a  contract  for  one  hun- 
flred  acres  of  land,  or  one  hundred  pounds  of 
fruit,  or  one  hundred  yards  of  cloth.  Congress 
can  pass  a  law  compelling  him  to  accept  one 
half  of  the  quantity  in  satisfaction  of  the  con- 
tract. But  Congress  has  the  same  power  to 
establish  a  standard  of  weights  and  measures 
«8  it  has  to  establish  a  standard  of  value  and 
can,  from  time  to  time,  alter  such  standard. 
It  can  declare  that  the  acre  shall  consist  of 
«ighty  square  rods  instead  of  one  hundred  and 
sixty,  the  pound  of  eight  oimces  instead  of  six- 
teen, and  the  foot  of  six  inches  instead  of 
twelve,  and  if  it  could  compel  the  acceptance 
of  the  same  number  of  acres,  pounds  or  yards, 
ftfter  such  alteration,  instead  of  the  actual 
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qimntity  stipulated,  then  the  acceptance  of  one 
half  of  the  quantity  originally  designated  could 
be  directly  reijuired  without  going  through  the 
form  of  altering  the  standard.  No  just  man 
could  be  imposed  upon  by  this  use  of  words  in 
a  double  sense,  where  the  same  names  were  ap- 
plied to  denote  different  quantities  of  the  same 
thing;  nor  would  his  condemnation  of  the 
wrong  committed  in  such  case  be  withheld,  be- 
cause the  attempt  was  made  to  conceal  it  by 
this  jugglery  of  words. 

The  power  of  Congress  to  interfere  with  con- 
tracts lor  the  payment  of  money  is  not  greater 
or  in  any  particular  different  from  its  power 
with  respect  to  contracts  for  lands  or 
•goods.  The  contract  is  not  fulfilled  [•669 
any  more  in  one  case  than  in  the  other  by  the 
delivery  of  a  thing  which  is  not  stipulated,  be- 
cause by  legislative  action  it  is  called  by  the 
same  name.y  Words  in  contracts  are  to  be  con- 
strued in  Bpth  cases  in  the  sense  in  which 
they  were  ^understood  by  the  parties  at  the 
time  of  the  contract. 

Let  us  for  a  moment  see  where  the  doctrine 
of  the  power  asserted  will  lead.  Congress  has 
the  undoubted  right  to  give  such  denomina- 
tions as  it  chooses  to  the  coins  struck  by  its 
authority  and  to  change  them.  It  can  declare 
that  the  dime  shall  hereafter  be  called  a  dol- 
lar, or,  what  is  the  same  thing,  it  may  declare 
that  the  dollar  shall  hereafter  be  composed  of 
the  grains  of  silver  which  now  compose  the 
dime.  But  would  anybody  pretend  that  a  con- 
tract for  dollars,  composed  as  at  present,  could 
be  satisfied  by  the  delivery  of  an  equal  number 
of  dollars  of  the  new  issue?  I  have  never  met 
anyone  who  would  go  to  that  extent.  The  an- 
swer always  has  been  that  would  be  too  fia- 
grantly  unjust  to  be  tolerated.  Yet  enforcing 
the  acceptance  of  paper  promises  or  paper  dol- 
lars, if  the  promises  can  be  so  called,  m  place 
of  gold  or  silver  dollars,  is  equally  enforcmg  a 
departure  from  the  terms  of  the  contract,  the 
injustice  of  the  measure  depending  entirely 
upon  the  actual  value  at  the  time  of  the  prom- 
ises in  the  market.  Now  reverse  the  case. 
Suppose  Congress  should  declare  that  hereafter 
the  eagle  should  be  called  a  dollar,  or  that 
the  dollar  should  be  composed  of  as  many 
grains  of  gold  as  the  eagle,  would  anybody  for 
a  moment  contend  that  a  contract  for  dollars, 
composed  as  now  of  silver,  should  be  satis- 
fied oy  dollars  composed  of  gold?  I  am  confi- 
dent that  no  judge  sitting  on  this  Bench  and, 
indeed,  that  no  judge  in  Christendom  could  be 
found  who  would  sanction  the  monstrous 
wrong  by  decreeing  that  the  debtor  could  only 
satisfy  his  contract  in  such  case  by  paying  t^ 
times  the  value  originally  stipulated.  The  nat- 
ural sense  of  right  which  is  implanted  in  every 
mind  would  revolt  from  such  supreme  injus- 
tice. Yet  there  cannot  be  one  law  for  debtors 
and  another  law  for  creditors.  If  the  contract 
can  at  one  time  be  changed  by  congressicmal 
•legislation  for  the  benefit  of  the  debt-  [*670 
or,  it  may  at  another  time  be  changed  for  the 
benefit  of  the  creditor. 

For  acts  of  flagrant  injustice  such  as  those 
mentioned,  there  is  no  authority  in  any  legis< 
lative  body,  even  though  not  restrained  by  any 
express  constitutional  prohibition.  For  as 
there  are  unchangeable  principles  of  right  and 
morality,  without  which  society  would  be  im- 
possible, and  men  would  be  but  wild  beasts 
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prejing  upon  each  other,  so  there  are  funda- 
mental prmciples  of  eternal  justice,  upon  the 
existence  of  which  all  constitutional  govern- 
ment is  founded,  and  without  which  govern- 
ment would  be  an  intolerable  and  hateful  tyr- 
anny. There  are  acts,  says  Mr.  Justice  Chase, 
in  Colder  v.  Bull,  3  Dall.  388,  which  the  Fed- 
eral and  state  legislatures  cannot  do,  without 
exceeding  their  authority.  Among  these  he 
mentions  a  law  which  punishes  a  citizen  for 
an  innocent  action;  a  law  that  destroys  or  im- 
pairs the  lawful  private  contracts  of  citizens; 
a  law  that  makes  a  man  a  judge  in  his  own 
cause;  and  a  law  that  takes  the  property  from 
A  and  gives  it  to  B.  ''It  is  against  all  reason 
and  right,"  says  the  learned  justice,  "for  a  peo- 
ple to  intrust  a  legislature  with  such  powers; 
and  therefore  it  cannot  be  presumed  that  they 
have  done  it.  The  genius,  the  nature,  and  the 
spirit  of  our  state  governments  amoimt  to  a 
prohibition  of  such  acts  of  legislation,  and  the 
general  principles  of  law  and  reason  forbid 
them.  Tne  legislature  may  aijoin,  permit,  for- 
bid, and  punish;  they  may  declare  new  crimes, 
and  estamish  rules  of  conduct  for  all  its  citi- 
jsens  in  future  cases;  they  may  command  what 
is  right  and  prohibit  what  is  wrong,  but  thev 
eannot  change  innocence  into  guilt,  or  pimish 
innocence  as  a  crime,  or  violate  the  rights  of 
an  antecedent  lawful  private  contract,  or  the 
right  of  private  property.  To  maintain'  that 
our  Federal  or  steite  legislatures  possess  such 
powers,  if  they  had  not  been  expressly  re- 
strained, would,  in  my  opinion,  be  a  political 
heresy,  altogether  inadmissible  in  our  free  re- 
publican governments." 

In  Ogden  v.  Saunders,  12  Wheat.  303,  Mr. 
Justice  Thompson,  referring  to  the  provisions 
in  the  Constitution  forbidding  the  states 
471*]  *to  pass  any  bill  of  attainder,  ew  post 
facto  law,  or  law  impairing  the  obligation  of 
contracts,  says:  "Neither  provision  can  strict- 
ly be  considered  as  introducing  any  new  prin- 
ciple, but  only  for  greater  security  and  safety 
to  incorporate  into  this  charter  provisions  ad- 
mitted by  all  to  be  among  the  first  principles 
of  government.  No  state  court  would,  I  pre- 
sume, sanction  and  enforce  an  ex  post  facto 
law  if  no  such  prohibition  was  .contained  in 
the  Constitution  of  the  United  States;  so, 
neither  would  retrospective  laws,  taking  away 
vested  rights,  be  enforced.  Such  laws  are  re- 
pugnant to  those  fundamental  principles  upon 
which  every  just  system  of  laws  is  founaed. 
It  is  an  elementary  principle,  adopted  and 
sanctioned  by  the  courts  of  justice  in  this 
country  and  in  Great  Britain,  whenever  such 
laws  have  come  under  consideration,  and  yet 
retrospective  laws  are  clearly  within  this  pro- 
liibition." 

In  Wilkinson  v.  Leland,  2  Pet.  657,  Mr.  Jus- 
tice Story,  whilst  commenting  upon  the  power 
of  the  legislature  of  Rhode  Island  under  the 
charter  of  Charles  II.,  said:  "The  funda- 
mental maxims  of  a  free  government  seem  to 
require  that  toe  rights  of  personal. liberty  and 
private  property  ^ould  he  held  sacred.  At 
least  no  court  of  justice  in  this  country  would 
be  warranted  in  assuming  that  the  power  to 
▼iolate  and  disregard  them,  a  power  so  repug- 
nant to  the  common  principles  of  justice  and 
civil  liberty,  lurked  under  any  general  grant 
of  legislative  authority,  or  ought  to  be  implied 
from  any  general  expressions  of  the  will  ox  the 
12  Wall. 


people.  The  people  ought  not  to  be  presumed 
to  part  with  rights  so  vital  to  their  security 
and  well-being  without  very  strong  and  direct 
expressions  of  such  an  intention." 

Similar  views  to  these  cited  from  the  opin- 
ions of  Chase,  Thompson,  Story,  and  Marshall, 
are  found  scattered  through  the  opinions  of 
the  judges  who  have  preceded  us  on  tnis  Bench. 
As  against  their  collective  force  the  remark  of 
Mr.  Justice  Washington,  in  the  case  of  Evans 
V.  Eaton,  1  Pet.  C.  C.  323,  is  without  signifi- 
cance. That  was  made  at  nisi  prius  in  answer 
to  *a  motion  for  a  nonsuit  in  an  action  [*672 
brought  for  an  infringement  of  a  patent  right. 
The  state  of  Pennsylvania  had,  in  March,  1787, 
which  was  previous  to  the  adoption  of  the  Con- 
stitution, given  to  the  plaintiff  the  exclusive 
right  to  make,  use,  and  vend  his  invention  for 
fourteen  years.  In  January,  1808,  the  United 
States  issued  to  him  a  patent  for  the  inven- 
tion for  fourteen  years  from  that  date.  It  was 
contended,  for  the  nonsuit,  that  after  the  ex- 
piration of  the  plaintiff's  privilege  granted  by 
the  state,  the  right  to  his  mvention  became  in- 
vested in  the  people  of  the  state,  by  an  implied 
contract  with  the  government,  and,  therefore, 
that  Congress  could  not,  consistently  with  the 
Constitution,  grant  to  the  plaintiff  an  exclusive 
ri^ht  to  the  invention.  The  court  replied  that 
neither  the  premises  upon  which  the  motion 
was  founded,  nor  the  conclusion,  could  be  ad- 
mitted; that  it  was  not  true  that  the  grant  of 
an  exclus^re  privilege  to  an  invention  for  a 
limited  time  implied  a  binding  and  irrevocable 
contract  with  the  people  that  at  the  expiration 
of  the  period  limited  the  invention  should  be- 
come their  property;  and  that  even  if  the 
premises  were  true,  there  was  nothing  in  the 
Constitution  which  forbade  Congress  to  pass 
laws  violating  the  obligation  of  contracts. 

The  motion  did  not  merit  any  consideration, 
as  the  Federal  court  had  no  power  to  grant  a 
nonsuit  a^inst  the  will  of  the  plaintiff  in  any 
case.  The  expression  under  these  circumstances 
of  any  reason  why  the  court  would  not  grant 
the  motion,  if  it  possessed  the  power,  was  aside 
the  case,  and  is  not,  therefore,  entitled  to  any 
weight  whatever  as  authority.  It  was  true, 
however,  as  observed  by  the  court,  that  no  such 
contract  with  the  public,  as  stated,  was  implied, 
and  inasmuch  as  Congress  was  expressly  au- 
thorized by  the  Constitution  to  secure  for  a 
limited  time  to  inventors  the  exclusive  right  to 
their  discoveries,  it  had  the  power  in  that  way 
to  impair  the  obligation  of  such  a  contract,  if 
any  had  existed.  And  this  is,  perhaps,  all  that 
Mr.  Justice  Washington  meant.  It  is  evident 
from  his  language  in  Ogden  v.  Saunders,  that 
he  repudiate  tne  existence  of  any  general 
power  in  Congress  to  destroy  or  impair  vested 
private  rights. 

•What  I  have  heretofore  said  respect-  [*673 
ing  the  power  of  Congress  to  make  the  notes  of 
tM  United  States  a  legal  tender  in  payment  of 
debts  contracted  previous  to  the  act  of  1862, 
and  to  interfere  with  contracts,  has  had  refer- 
ence to  debts  and  contracts  between  citizens. 
But  the  same  power  which  is  asserted  over 
these  matters  is  also  asserted  with  reference  to 
previous  debts  owing  by  the  government,  and 
must  equally  apply  to  contracts  between  the 
government  and  the  citizen.  The  act  of  1862 
declares' that  the  notes  issued  shall  be  a  legal 
t^ider  in  payments  of  all  debts,  public  an*d  nri- 
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rate,  with  the  exception  of  duUes  on  imports 
and  interest  on  the  public  debt.  If  they  are  a 
legal  tender  for  antecedent  private  debts,  they 
are  al^o  a  legal  tender  for  such  debts  owing  by 
the  United  States,  except  in  the  cases  mentioned. 
That  any  exception  was  made  was  a  mere  mat- 
ter of  legislative  discretion.  Express  contracts 
for  the  payment  of  gold  or  silver  have  been 
maintained  by  this  court,  and  specifically  en- 
forced on  the  groimd  that,  upon  a  proper  con- 
struction of  the  act  of  1862,  in  connection  with 
other  acts,  Congress  intended  to  except  these 
contracts  from  the  operation  of  the  legal  tender 
provision.  But  the  power  covers  all  cases  if  it 
exist  at  all.  The  power  to  make  the  notes  of 
the  United  States  the  legal  equivalent  to  gold 
and  silver  necessarily  includes  the  power  to  can- 
cel with  them  specinc  contracts  for  gold  as  well 
as  money  contracts  generally.    Before  the  pas- 


sage  of  the  Act  of    1862,  there  was   no   legal^^nment  to  debase  the  coin  of  the  country, 
money  except  that  which  consisted  of  metallic  N    Undoubtedly,  Congress  can  alter  the  value  of 


coins,  struck  or  regulated  by  the  authority  of 
Congress.  Dollars  then  meant,  as  already  said, 
certain  pieces  of  gold  or  silver,  certified  to  be 
of  a  prescribed  weight  and  purity  by  their  form 
and  impress  received  at  the  mint.  The  designa- 
tion of  dollars,  in  previous  contracts,  meant 
gold  or  silver  dollars  as  plainly  as  if  those  met- 
als were  specifically  named. 

It  follows,  then,  logically,  from  the  doctrine 
advanced  by  the  majority  of  the  court  as  to  the 
power  of  Congress  over  the  subject  of  legal 
tender,  that  Congress  may  borrow  gold  coin 
upon  a  pledge  of  the  public  faith  to  repay  gold 
at  the  maturity  of  its  obligations,  and  yet,  in 
674*]  direct  disregard  of  its  *  pledge,  in  open 
violation  of  faith,  may  compel  the  lender  to 
take,  in  place  of  the  gold  stipulated,  its  own 
promises;  and  that  legislation  of  this  charac- 
ter would  not  be  in  violation  of  the  Constitu- 
tion, but  in  harmony  with  its  letter  and  spirit. 

The  government  is,  at  the  present  time,  seek- 
ing, in  the  markets  of  the  world,  a  loan  of  sev- 
eral hundred  millions  of  dollars  in  gold  upon 
securities  containing  the  promises  of  the  United 
States  to  repay  the  money,  principal  and  inter- 
est, in  gold;  yet  this  court,  the  highest  tribunal 
of  the  country,  this  day  declares,  by  its  solemn 
decision,  that  should  such  loan  be  obtained,  it 
is  entirely  competent  for  Congress  to  pay  it  off, 
not  in  gold,  but  in  notes  of  the  United  States 
themselves,  payable  at  such  time  and  in  such 
manner  as  Congress  may  itself  determine,  and 
that  legislation  sanctioning  such  gross  breach 


of  faith  would  not  be  repugnant  to  the  funda- 
mental law  of  the  land.  [  t^  payment  of  one  Himdred  shillings." 

What  is  this  but  declaring  that  repudiation  '  *6i  this  country  no  such  debasement  [* 
by  the  government  of  the  United  States  of  its  " 
solemn  obligations  would  be  constitutional? 
Whenever  the  fulfilment  of  the  obligation  in 
the  manner  stipulated  is  refused,  and  accept- 
ance of  something  different  from  that  stipu- 
lated is  enforced  against  the  will  of  the  cred- 
itor, a  breach  of  faith  is  committed ;  and  to  the 
extent  of  the  difference  of  value  between  the 
thing  stipulated  and  the  thing  which  the  cred- 
itor is  compelled  to  receive,  there  is  repudia- 
tion of  the  original  obligation.  I  am  not  will- 
ing to  admit  that  the  ConstitutioUj  the  boast 
and  glory  of  our  country,  would  sanction  or 
permit  Jlny  such  legislation.  Repudiation  in 
any  form,  or  to  any  extent,  would  be  dishonor, 
and  for  the  commission  of  this  public  crime  no 
warrant,  in  my  judgment,  can  ever  be  found  in 
that  instrument. 


Some  stress  has  been  placed  in  argument  ii 
support  of  the  asserted  power  of  Congress  over 
the  subject  of  legal  tender  in  the  fact,  that 
Congress  can  regulate  the  alloy  of  the  coins 
issued  under  its  authority  and  has  exercised  its 
power  in  this  respect,  without  question,  by  di- 
minishing, in  some  instances,  the  actual  qusA* 
tity  of  gold  or  silver  they  contain.  Congress, 
it  is  assumed,  can  thus  put  upon  the  coins  is- 
sued *other  than  their  intrinsic  value;  [*675 
therefore,  it  is  argued,  Congress  may,  by  its 
declaration,  give  a  value  to  the  notes  of  the 
United  States,  issued  to  be  used  as  money,  other 
than  that  which  they  actually  possess. 

The  assumption  and  the  inference  are  both 
erroneous,  and  the  argument  thus  advanced  is 
without  force,  and  is  only  significant  of  the 
weakness  of  the  position  which  has  to  rest  for 
its  support  on  an  assumed  authority  of  the  gov- 


the  coins  issued  by  its  authority  by  increasing 
or  diminishing,  from  time  to  time,  the  alloy 
they  contain,  just  as  it  may  alter,  at  its  plea^ 
ure,  the  denominations  of  the  several  coins  is- 
sued, but  •  there  its  power  stops.  It  cannot 
make  these  altered  coins  the  equivalent  of  the 
coins  in  their  previous  condition;  and,  if  the 
new  coins  should  retain  the  same  names  as  the 
original,  they  would  only  be  current  at  their 
true  value.  Any  declaration  that  they  should 
have  any  other  value  would  be  inoperative  in 
fact,  and  a  monstrous  disrc^rd  by  Congress  of 
its  constituttonaL_duty,  The  power  to  coin 
money,  as  already  declarSd  by  this  court  {U.  8. 
V.  Marigold,  9  How.  667),  is  a  great  trust  de- 
volved upon  Congress,  carrying  with  it  the  duty 
"^  '^rfifl^^^g  «^d  maintaining  ft  ^piforrn  stand- 
.ftrd  of  „  YaLue^  Ihi^OUghuut'the  Union,  and  it 
would  be  a  manifest  abuse  of  this  trust  to  giv6 
to  the  coins  issued  by  its  authority  any  other 
than  their  real  value.  By  debasing  the  coins, 
when  once  the  standard  is  fixed,  is  meant  giy- 
ing  to  the  coins,  by  their  form  and  impress,  a 
certificate  of  their  having  a  relation  to  that 
standard  different  from  that  which,  in  truth, 
they  possess;  in  other  words,  giving  to  the 
coins  a  false  certificate  of  their  value.  Arbi- 
trary and  profligate  governments  have  often  re- 
sorted to  this  miserable  scheme  of  robbery, 
which  Mill  designates  (2  Mill's  Polit.  Econ., 
page  20),  as  a  shallow  and  impudent  artifice, 
the  "least  covert  of  all  modes  of  knavery,  which 
consists  in  calling  a  shilling  a  pound,  that  a 
debt  of  one  hundred  pounds  may  be  canceled  by 
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has  ever  been  attempted,  and  I  feel  confident 
that  none  will  ever  be  tolerated.  The  changes 
in  the  quantity  of  alloy  in  the  different  coins 
have  been  made  from  time  to  time,  not  with  any 
idea  of  debasing  thenr,  but  for  the  purpose  of 
preserving  the  proper  relative  value  between 
gold  and  silver.  Tne  first  coinage  act,  passed 
in  1792,  provided  that  the  coins  should  consist 
of  gold,  silver  and  copper — ^the  coins  of  cents 
and  half-cents  consisting  of  oopper.  and  the 
other  coins  consisting  of  gold  and  silver — and 
that  the  relative  value  of  gold  and  silver  should 
be  as  fifteen  to  one,  that  is,  that  an  ounce  of 
gold  should  be  taken  as  the  equal  in  value  of 
fifteen  ounces  of  silver. 

In  progress  of  time,  owing  to  the  increased 
production  of  silver,  particularly  from  the 
mines  of  Mexico  and  South  America,  this  rein- 
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silver  dollars,  nor  would  there  be  any  objectioa 
to  such  enforcement  if  the  legal  tender  provi- 
sion  had  never  existed.  From  the  general  use 
*of  the  notes  throughout  the  country  [*678 
and  the  disappearance  of  gold  and  silver  coin 
from  circulation,  it  may  perhaps  be  inferred,  in 
most  cases,  that  notes  of  the  United  States  are 
intended  by  the  parties  where  gold  or  silver  dol- 
lars are  not  expressly  designated,  except  in  con- 
tracts made  in  the  Pacific  states,  where  the  con- 
stitutional currency  has  always  continued  in 
use.  As  to  subsequent  contracts,  the  lyga.! 
tenderT)rOVlfei6A  is  nop  as  umusi;  }r\  its  Qpeya« 
tion  as  when  applied  to  Xi9%  ^pt,ronfa  qtih  Ar^ 
not  impair  to  thesam^  *'T^fl!T*^  prlWf.i»  rifyhta. 
But  so  far  as  it  makes  the  receipt  of  the  notes, 
in  absenYlM  »f  aiiy^Ujyfgf^Hlgftf  oi  tne  nartipfl.  cotn- 


tive  value  was  changed.  Silver  declined  in  rel- 
ative value  to  gold  until  it  bore  the  relation  of 
one  to  sixteen  instead  of  one  to  fifteen.  The 
result  was  that  the  gold  was  bought  up  as  soon 
as  coined,  being  worth  intrinsically  sixteen 
times  the  value  of  silver,  and  yet  passing  by 
law  only  at  fifteen  times  such  value,  and  was 
sent  out  of  the  country  to  be  recoined.  The 
attention  of  Congress  was  called  to  this  change 
in  the  relative  value  of  the  two  metals  and  the 
consequent  disappearance  of  gold  coin.  This 
led,  in  1834  (4  Stat,  at  L.  699)  to  an  act  ad- 
justing the  rate  of  gold  coin  to  its  true  relation 
to  silver  coin. 

The  discovery  of  gold  in  California,  some 
years  afterwards,  and  the  great  production  of 
that  metal,  again  changed  in  another  direction 
the  relative  value  of  the  two  metals.  Gold  de- 
clined, or,  in  other  words,  silver  was  at  a  pre- 
mium, and  as  gold  coin  before  1834  was  bought 
up,  so  now  silver  coin  was  bought  up,  and  a 
scarcity  of  small  coin  for  change  was  felt  in 
the  community.  Congress  again  interfered,  and 
in  1853  reduced  the  amount  of  silver  in  coins 
representing  fractional  parts  of  a  dollar,  but 
even  then  these  coins  were  restricted  from  being 
a  legal  tender  for  sums  exceeding  five 
677*]  'dollars,  although  the  small  silver  coins 
of  previous  issue  continued  to  be  a  legal  tender 
for  any  amount.  Silver  pieces  of  the  denomina- 
tion of  three  cents  had  been  previously  author- 
ized in  1851,  but  were  only  made  a  tender  for 
.sums  of  thirty  cents  and  imder.  These  coins 
did  not  express  their  actual  value,  and  their  is- 
sue was  soon  stopped,  and  in  1853  their  value 
was  increased  to  the  standard  of  coins  of  other 
fractional  parts  of  a  dollar. 

The  whole  of  this  subject  has  been  fully  and 
satisfactorily  explained  in  the  very  able  and 
learned  argument  of  the  counsel  who  contended 
for  the  maintenance  of  the  original  decision  of 
this  court  in  Hepburn  v.  Oriswold.  He  showed 
by  the  debates  that  Congress  has  been  moved, 
in  all  its  actions  under  the  coinage  power,  only 
1>y  an  anxious  desire  to  ascertain  the  true  rela- 
tive value  of  the  two  precious  metals,  and  to 
fix  the  coinage  in  accordance  with  it;  and  that 
in  no  case  has  any  deviation  from  intrinsic  val- 
ue been  permitted  except  in  coins  for  fractional 
parts  of  a  dollar,  and  even  that  has  been  only 
•of  so  slight  a  character  as  to  prevent  them 
from  being  converted  into  bullion,  the  actual 
depreciation  being  made  up  by  their  portability 
and  eonvenience. 

It  follows,  from  this  statement  of  the  action 
4)i  Congress  in  altering  at  different  times  the 
alloy  of  certain  coins,  that  the  assumption  of 
power  to  stamp  metal  with  an  arbitrary  value 
and  give  it  currency,  does  not  rest  upon  any 
solid  foundation,  and  that  the  argument  built 
thereon  goes  with  it  to  the  ground. 

I  have  thus  far  spoken  of  the  legal  tender 
provision  with  particular  reference  to  its  appli- 
cation to  debts  contracted  previous  to  its  pas- 
sage. It  only  remains  to  say  a  few  words  as  to 
its  validity  when  applied' to  subsequent  trans- 
actions. 

So  far  as  subsequent  contracts  are  made  pay- 
able IB  notes  of  the  United  States,  there  can  of 
•course  be  no  objection  to  their  specific  enforce- 
ment by  compelling  a  delivery  of  an  equal 
amount  of  the  notes,  or  by  a  judgment  in  dam- 
ages for  their  value  as  estimated  in  gold  or  between  them  and  foreigners,  as  well  as  the  mon- 
12  Waix^  353 


necessarily  from  the  duty 
already  mentioned  cast  upon  Congress  by  the 
coinage  power — ^to  create  and  maintain  a  uni- 
form metallic  standard  of  value  throughout  the 
Union.  Without  a  standard  of  value  of  some 
kind,  commerce  would  be  difiicult,  if  not  im- 
possible, and  just  in  proportion  to  the  imiform- 
ity  and  stability  of  the  standard  is  the  security 
and  consequent  extent  of  commercial  transac- 
tions. |How  is  it  possible  for  Congress  to  dis- 
charge its  duty  by  making  the  acceptance  of 
paper  promises  compulsory  in  all  future  deal- 
ings— promises  which  necessarily  depend  for 
their  value  upon  the  confidence  entertained  by 
the  public  in  their  ultimate  payment,  and  the 
consequent  ability  of  the  holder  to  convert  them 
into  gold  or  silver — ^promises  which  can  never 
be  uniform  throughout  the  Union,  but  must 
have  different  values  in  different  portions  of  the 
country;  one  value  in  New  York,  another  at 
New  Orleans,  and  still  a  different  cme  at  San 
Francisco? 

Speaking  of  paper  mone^  issued  by  the  states 
— and  the  same  language  is  equal^  true  of  pa- 
per money  issued  by  the  United  States — Chief 
Justice  Marshall  says,  in  Craig  v.  Missouri,  4 
Pet.  432:  If  Such  a  medium  has  been  always 
liable  to  coV&iderable  fiuctuation.  Its  value  is 
continually  changing;  and  these  changes,  often 
great  and  sudden,  expose  individuals  *to  [*679 
immense  loss,  are  the  sources  of  ruinous  specu- 
lations, and  destroy  all  confidence  between  man 
and  man.|l  To  cut  up  this  mischief  by  the  roots, 
a  mischief  "which  was  felt  through  the  United 
States,  and  which  deeply  affected  the  interest 
and  prosperity  of  all,  the  people  declared  in 
their  Constitution  that  no  state  should  emit 
bills  of  credit." 

Mr.  Justice  Washington,  after  referring,  in 
OgcLen  v.  launders,  12  Wheat.  265,  to  the  pro- 
vision of  the  Constitution  declaring  that  no 
state  shall  coin  money,  emit  bills  of  credit, 
make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts,  says:  "These  prohibi- 
tions, associated  with  the  powers  granted  to 
Congress  'to  coin  money  and  to  regulate  the 
value  thereof  and  of  foreign  coin,'  most  obvious- 
ly constitute  members  of  the  same  family,  being 
upon  the  same  subject  and  governed  by  the  same 
policy.  This  policy  was  to  provide  a  fixed  and 
uniform  standard  of  value  throughout  the 
United  States,  by  which  the  commercial  and 
other  dealings  between  the  citizens  thereof,  or 
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ejed  transactioiis  of  the  govemment,  should  he 
regulated.  For  it  might  well  be  asked,  why 
vest  in  Congress  the  power  to  establish  a  uni- 
form standard  of  value  by  the  means  pointed 
out,  if  the  states  might  use  the  same  means, 
and  thus  defeat  the  imiformity  of  the  standard, 
and  consequently  the  standard  itself?  And  why 
establish  a  standard  at  all  for  the  government 
of  the  various  contracts  which  might  be  entered 
into,  if  those  contracts  might  afterwards  be  dis- 
charged by  a  dififerent  standard,  or  by  that 
which  is  not  money,  under  the  authority  of 
state  tender  laws?  It  is  obvious,  therefore,  that 
these  prohibitions  in  the  10th  section  are  en- 
tirely homogeneous,  and  are  essential  to  the  es- 
tablishment of  a  uniform  standard  of  value  in 
the  formation  and  discharge  of  contracts." 
^  It  is  plain  that  this  policy  cannot  be  carried 
out,  and  this  fixed  and  uniform  metallic  stand- 
ard of  value  throughout  the  United  States  be 
maintained,  so  lon^  as  any  other  standard  is 
adopted,  which  of  itself  has  no  intrinsic  value 
and  is  forever  fluctuating  and  uncertain.  \ 
680*]  ♦For  the  reasons  which  I  have  en- 
deavored to  unfold*  I  am  compelled  to  diss^t 
from  the  judgment  of  the  majority  of  the  court. 
I  know  that  the  measure,  the  validity  of  which 
I  have  called  in  (question,  was  passed  in  the 
midst  of  a  gigantic  rebellion,  when  even  the 
bravest  hearts  Sometimes  doubted  the  safety  of 
the  Republic^  and  that  the  patriotic  men  who 
adopted  it  did  so  under  the  conviction  that  it 
would  increase  the  ability  of  the  govemment  to 
obtain  fimds  and  supplies,  and  thus  advance  the 
national  cause.  Were  I  to  be  governed  by  my 
appreciation  of  the  character  of  those  men,  in- 
stead of  my  views  of  the  requirements  of  the 
Constitution,  I  should  readily  assent  to  the  view 
of  the  majority  of  the  court.  But,  sitting  as  a 
judicial  ofiicer  and  bound  to  compare  every  law 
enacted  by  Congress  and  the  greater  law  enacted 
by  the  people,  and  being  unable  to  reconcile  the 
measure  in  question  with  that  fundamental  law, 
I  cannot  hesitate  to  pronounce  it  as  being,  in 
my  judgment,  unconstitutional  and  void. 

In  the  discussions  which  have  attended  this 
subject  of  legal  tender,  there  has  been  at  times 
what  seemed  to  me  to  be  a  covert  intimation, 
that  opposition  to  the  measure  in  question  was 
the  expression  of  a  spirit  not  altogether  favor- 
able to  the  cause,  in  the  interest  of  which  that 
measure  was  adopted.  All  such  intimations  I 
repel  with  all  the  energy  I  can  express.  I  do 
not  yield  to  anyone  in  honoring  and  rever- 
encing the  noble  and  patriotic  men  who  were  in 
the  councils  of  the  nation  during  the  terrible 
struggle  with  the  Rebellion.  To  them  belong  the 
greatest  of  all  glories  in  our  history — that  of 
having  saved  tlie  Union,  and  that  of  having 
emancipated  a  race.  For  these  results  they  will 
be  remembered  and  honored  so  long  as  the 
English  language  is  spoken  or  read  among  men. 
But  I  do  not  admit  that  a  blind  approval  of 
every  measure  which  they  may  have  thought  es- 
sential to  put  down  the  Rebellion  is  any  evi- 
dence of  loyalty  to  the  country.  The  only  loy- 
alty which  I  can  admit  consists  in  obedience  to 
the  Constitution  and  laws  made  in  pursuance  of 
it.  It  is  only  by  obedience  that  affection  and 
reverence  can  be  shown  to  a  superior  having  a 
681*]  *right  to  command.  So  thought  our 
great  Master  when  he  said  to  his  disciples:  ''If 
ye  love  me,  keep  my  commandments." 
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V. 

ELLEN  Z.  HARRIS,  Admr^x  of  John  O.  Harrli, 

Deceased. 

(See  S.  C.  12  Wall.  65-86.) 

Corporation^  when  suable  in  a  foreign  state^ 
demurrer — waiver  of  pleas  in  abatement— 
burden  of  proof  of  knowledge  by  passenger  of 
memorandum  on  his  ticket. 

A  corporation,  if  it  does  business  In  a  foreign  ter> 
ritory,  consents  to  be  sued  tliere. 

One  state  may  make  a  corporation  of  another 
state,  as  there  organized  and  conducted,  a  corpora- 
tion of  its  own. 

The  acts  of  Congress  made  the  Baltimore  ft  Ohio 
Railroad  suable  in  the  District  of  Columbia. 

The  principle  that  a  demurrer  reaches  back  to  the 
Arst  error  in  the  pleadings,  has  no  applicati(»i 
where  the  defect  Is  one  of  form,  and  not  of  sub- 
stance. 

By  pleading  over  in  bar,  a  party  waives  all  pleu 
In  aDatemenL  • 

The  burden  of  proof  of  knowledge  by  a  passenger, 
of  a  memorandum  on  his  ticket  limiting  the  liabil- 
ity of  a  railroad  company,  and  of  his  assent  to  itr 
rests  upon  the  company. 

[No.  5.] 
Argued  Apr.  20,  1871.    Decided  May  1,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Suit  was  birought  in  this  case  in  the  court  be- 
low by  the  defendant  in  error,  to  recover  for 
damages  received  in  a  railroad  accident.  Judg- 
ment having  been  given  in  that  court  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court.     . 

Messrs.  Joseph  H.  Bradley  and  Jaa&M 
A.  Bnohaiiany  for  plaintiff  in  error: 

On  the  statement  of  the  legislation  of  Vir- 
ginia the  question  arises.  What  was  the  inten- 
tion of  the  l^slature?  Was  it  to  create  a  cor- 
poration, or  to  enable  a  corporation  of  another 
state  legally  to  execute  its  powers  within  the 
state  of  Virginia? 

I.  First.  All  acts,  in  pari  materia,  although 
not  declared  to  be  amendatory  of  preceding  acts, 
are  to  be  construed  as  one  act ;  and  second,  the 
intention  of  the  legislature  is  to  be  gathered 
from  a  consideration,  of  all  the  legislation  oo 
the  same  subject;  and  when  thus  discovered  it 
is  to  prevail  in  the  interpretation  of  the  stat- 
utes. 

We  assume  these  propositions  as  postulates. 

II.  No  form  of  words  is  necessary  in  the  cre- 
ation of  a  corporation.  The  words  ''incorpo- 
rate,'* "found,"  "erect,"  are  not  necessary,  but 
words  equivalent  may  be  used. 

6  Vin.  Abr.  263,  tit  Corp.  F;  Com.  Dig.  tit. 
Franchises,  F,  6;  2  Kent,  Com.  276;  Conserva-^ 
tors  of  the  River  Tone  v.  Ash,  10  Bam.  &  C 
349. 

III.  Two  corporations  comprised  of  the  same 
corporators,  having  charters  granted  totidem 
verbis,  except  as  to  the  names  of  the  states,  in- 
corporated by  different  states  for  the  same  pur> 

NOTB. — Pleading  to  the  merits  waives  pleo  la 
Obatefnent — see  note  to  Sheppard  v.  Qrlives,  14  U 
ed.  U.  S.  518. 
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poees,  may  exist  at  the  same  time,  and  co-op- 
erate with  each  other;  and  yet  they  must  be 
separate  and  distinct  corporations. 

Farnum  t.  Can.  Co.  1  Sumn.  46,  60-64;  R. 
B.  Co.  Y.  Wheeler,  1  Black,  286,  17  L.  ed.  130, 
and  cases  dted,  297,  298;  R.  Co.  v.  Md.  10  How. 
393;  Md.  v.  N.  C.  R.  Co.  18  Md.  193. 

IV.  The  decision  of  the  highest  court  of  a 
state,  construing  a  law  of  that  state,  and  not  in 
conflict  with  tl^  Constitution  and  laws  of  the 
United  States,  will  be  followed  by  this  court  in 
construing  the  same  law. 

This  hi^  been  so  fully  settled  by  a  series  of 
decisions  of  this  court,  that  it  is  no  longer  an 
<^pen  question. 

From  McKeen  v.  Delancy,  6  Cranch,  22;  Mo- 
Cuichen  v.  Marshall,  8  Pet.  220,  to  this  day 
there  has  been  no  change  in  this  rule. 

True,  it  is  said  in  Carroll  v.  Carroll,  16  How. 
275,  that,  unless  it  was  necessary  for  the  state 
court  to  construe  the  statute  in  order  to  a  deci- 
sion of  the  case,  this  court  will  construe  it  for 
itself.  But  that  is  no  modification  of  the  prin- 
ciple. 

V.  In  the  case  at  bar,  we  have  these  statues 
construed  by  the  court  of  appeals  of  Virginia, 
in  the  case  of  R.  Co.  v.  OaUahue,  12  Gratt.  655 ; 
and  by  the  court  of  appeals  of  West  Va.  in  Cos- 
horn  V.  Ohio  Co.  1  W.  Va.  308,  and  R.  Co.  v. 
MarahaU  Co.  3  W.  Va.  319. 

In  the  first  of  these  cases,  Qallahue'8,  the 
railroad  company  set  up  that  it  was  a  foreign 
corporation,  and  the  state  not  having  provided 
for  process  against  a  foreign  company,  it  could 
not  be  sued  in  Virginia.  Judge  Allen,  deliver- 
ing the  opinion  of  the  court,  takes  up  the  prop- 
osition and  decides  the  case  on  the  ground  that 
It  is  a  corporation  of  the  state  of  Virginia.  The 
other  two  cases  follow  this. 

VI.  But,  if  the  question  is  still  an  open  one, 
the  only  intelligible  construction  to  be  given  to 
the  legislation  of  Virginia  is,  that  it  creates 
this  corporation  anew^  to  operate  within  the 
borders  of  that  state. 

(a)  The  object  to  be  accomplished  by  the 
company  was  a  great  public  object,  requiring 
ft  Tast  amount  of  capital,  stretching  along  hun- 
dreds of  miks  of  the  territory  of  Virginia ;  com- 
ing in  contact  with  the  lives  and  fortunes  of 
multitudes  of  its  citizens;  employing  hundreds 
of  agents ;  and,  in  many  respects,  in  direct  con- 
flict with  the  legislation  and  settled  policy  of 
the  state. 

( 6 )  It  also  gave  to  it  the  highest  prerogative 
power  of  the  sovereignty  of  that  portion  of  the 
eminent  domain,  which  enabled  it  to  take  pri- 
vate property  for  public  use,  and  yet  for  the 
private  benefit  of  a  foreign  corporation. 

(c)  All  these  attributes,  duties  and  powers 
were  in  the  hands  of  a  foreign  corporation^  over 
whidi  the  state  could  exercise  only  a  very  lim- 
ited control,  and,  to  enable  it  to  act  as  a  foreign 
corporation,  would  have  given  it  advantages  for 
transcending  those  it  gave  or  could  reasonably 
fpYe  to  its  own  citizens,  so  far  as  it  left  the 
power  of  supervision  and  revocation  of  the 
diartered  franchises  solely  in  the  hands  of  a 
foreign  government. 

id)  It  was  against  the  interests  as  well  as 
the  policy  of  the  state,  to  pass  merely  an  en- 
ftbling  act. 

Vn.  The  just  ccmstruction  of  the  words  of 
12  Wjox. 


the  act,  as  well  as  the  spirit  and  intent  with 
which  it  was  passed,  show  that  it  was  intended 
to  create  a  corporation. 

(a)  The  very  language  of  the  act  re-enacts 
the  Maryland  law,  putting  the  state  of  Virginia 
in  the  place  of  that  state. 

(6)  It  ^ants  power  to  take  and  hold  stock  to 
them,  their  successors  and  assigns ;  to  be  incor- 
porated by  the  name  of  the  Baltimore  &,  Ohio 
Railroad  Company;  by  that  name  to  take  and 
hold  property,  with  perpetual  succession ;  to  sue 
and  be  sued.  Each  state  reserves  to  itself  and 
its  citizens  the  same  rights.  The  place  of  busi- 
ness, the  meetings  of  the  board  of  directors  and 
of  the  company,  are  to  be  held  in  the  city  of 
Baltimore,  at  a  fixed  time;  to  use  a  corporate 
seal ;  to  have  and  enjoy  and  exercise  all  powers^ 
rights  and  privileges  which  other  corporate 
bodies  mav  lawfully  do,  for  the  purposes  men- 
tioned in  the  several  acts.  In  fine,  as  we  have 
said,  it  re-enacts  the  law  of  Maryland  and 
makes  it  the  law  of  Virginia. 

(o)  Other  acts  provide  for  subscriptions  by 
the  state,  and  modify  the  original  act  by  mak- 
ing it  subject  to  the  general  law  regulating  rail- 
road companies,  ana  subjecting  it  to  taxation 
under  certain  circumstances. 

Finally,  in  the  act  of  1850,  it  speaks  of  it  in 
terms  as  a  corporation,  and  guards  against  the 
forfeiture  of  its  charter. 

We  conclude  that,  by  the  law  of  the  state  of 
Virginia,  the  Baltimore  &  Ohio  Railroad  Com- 
pany is  a  corporation  of  that  state,  duly  ere- 
auCu. 

Second.  As  to  the  effect  of  the  several  acts  of 
Congress  touching  the  Baltimore  &  Ohh>  Rail- 
road Company. 

The  act  of  Congress  of  Mar.  2,  1831,  4  Stat, 
at  L.  476,  is  the  first  act  on  this  subject.  It 
was  followed  by  the  act  of  Feb.  26,  1834,  4  Stat, 
at  L.  672,  and  the  act  of  Mar.  3,  1835,  4  Stat,  at 
L.  767. 

By  the  first  of  these  acts,  §  1,  the  company 
was  authorized  to  extend  its  lateral  road  into 
and  within  the  District  of  Columbia,  and  to  ex- 
ercise the  same  powers,  rights,  and  privileges, 
and  be  subject  to  the  same  restrictions  "as  they 
may  exercise,  or  are  subject  to,  under  and  by 
virtue  of  their  said  charter  or  act  of  incorpora- 
tion." 

Here  there  is  no  grant  of  corporate  franchises, 
but  it  is  limited  in  terms  to  authorizing  an  ex- 
isting corporation  of  a  state  to  do  certain  things 
within  this  District.  It  provides,  however,  for 
a  mode  of  acquiring  the  right  of  way  dififerent 
from  that  prescribed  in  its  charter. 

But  the  6th  and  7  th  sections  of  this  act  would 
seem  to  leave  no  room  to  doubt  as  to  the  intent 
of  Congress.  The  6th  provides  that  Congress 
may  grant  the  **same  or  similar  privileges  to 
those  hereby  granted  to  any  other  company  or 
companies,  incorporated  or  to  be  incorporated 
by  the  states  of  Maryland  or  Virginia,  or  by 
Congress,"  etc.  There  was  then  no  other  com- 
pany incorporated  by  either  of  these  states  or 
bv  Congress,  for  like  purposes,  and  it  reserved 
the  right  of  Congress  to  incorporate  one.  There 
is  no  intimation  that  this  act  was  intended  as 
an  act  of  incorporation,  nor  any  thing  more 
than  an  authority  to  an  existing  corporation  ta 
come  into  the  District. 

But,  if  there  was  room  for  doubt  left  here, 
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the  7th  section  seems,  em  dhundanti  cautela,  to 
have  been  interposed  to  explain  the  former. 
By  that  it  is  provided  that,  if  the  state  of  Mary- 
land shall  determine  to  construct  a  railway  be- 
tween the  city  of  Baltimore  and  the  District  of 
Columbia,  or  shall  incorporate  a  company  for 
the  same  purpose,  then  similar  rights,  immuni- 
ties, privileges  and  powers  conferred  by  this  act 
on  the  Baltimore  &  Ohio  Railroad  be  and  the 
same  are  hereby  conferred  on  the  state  of  Mary- 
land or  any  company,  etc. 

It  can  scarcely  be  pretended,  if  the  same 
rights,  privileges,  etc.,  were  conferred  on  the 
state  of  Maryland,  that  she  would  thereby  be- 
come a  corporation  in  this  District.  We,  there- 
fore, say  this  was  an  enabling  act.  In  support 
of  this  view  we  refer  to.,  and  rely  on,  Blackstone 
Mfg.  Co.  v.  Blackstonc,  13  Gray,  488. 

Messrs.  T.  J.  D.  Fuller  and  W.  D.  Dav- 
idgCf  for  defendant  in  error : 

Tlie  first  point  arising  upon  the  record  is  the 
suability  of  the  appellants  within  this  District, 
and  ib  presented  by  the  pleadings.  Had  the  ap- 
pellant a  habitat  in  this  district,  or  was  it 
found  here  at  the  time  of  the  service  of  the 
writ? 

The  question  involved  is  not  one  of  citizen- 
ship ;  it  is  one  of  habitation  only. 

An  artificial  person  may  have  a  habitation, 
like  a  natural  one.     Cowp.  79. 

A  corporation  may  be  embraced  in  the  word 
"person."     5  Cranch,  84. 

The  general  proposition,  that  "a  legal  entity 
or  per^n,  which  exists  by  force  of  law  merely, 
can  have  no  existence  beyond  the  limits  of  the 
state  or  sovereignty  which  brings  it  into  life, 
and  endues  it  with  its  faculties  and  powers"  is 
undoubtedly  correct.  And  yet,  a  corporation 
may  sue  in  a  foreign  jurisdiction  by  the  comity 
of  that  jurisdiction. 

Bk.  V.  Earle,  13  Pet.  519. 

If  sued  or  made  a  party  defendant  in  a  for- 
eign jurisdiction,  and  it  appear  and  defend  the 
suit,  judgment  binds  and  the  proceedings  are 
valid.     3  Mas.  15. 

There  is,  therefore,  no  legal  disability  of  the 
existence  or  presence  of  a  corporation  outside 
of  the  jurisdiction  that  creates  it. 

Its  suability,  either  as  plaintiff  or  defendant, 
in  a  foreign  jurisdiction,  depends  on  its  own 
will,  and  the  will  of  the  foreign  jurisdiction. 

Ins.  Co.  V.  French,  18  How.  406,  15  L.  ed.  452. 

The  charter  of  the  defendant,  plaintiff  in  er- 
ror, as  conferred  by  Maryland,  contemplates  the 
exercise  of  corporate  powers  outside  of  the 
state,  and  such  as  were  not  within  the  power  of 
the  state  alone  to  confer.  It  contemplates  the 
extension  and  construction  of  the  road  into  two 
other  sovereignties  for  its  termini.  . 

And,  immediately  after  its  creation  by  the 
state  of  Maryland,  it  applies  to  Congress  and 
the  state  of  Virginia  for  the  privilege  of  ex- 
tending its  road  into  their  jurisdictions,  and  ob- 
tains it,  with  the  corporate  right  to  exercise 
the  same  powers  as  are  conferred  by  the  parent 
act.  The  enabling  acts  are  in  the  same  lan- 
guage, and  contain  the  same  recitals  in  their 
preambles,  to  wit,  the  charter  of  Maryland. 

Virginia,  in  her  highest  court  of  appeals  (12 
Gratt.   655),   has   settled   every  question   pre- 
sented in  the  record  favorable  to  the  defendant 
in  error. 
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The  appellant  has  a  legal  haJntai  in  this  dis- 
trict, by  virtue  of  the  acts  of  Congress.  4  Stat 
at  L.  476,  672,  757. 

Mark  this  language  in  the  first  act: 

"And  the  said  Baltimore  &  Ohio  Railroad 
Company  are  hereby  authorized  to  exercise  the 
same  powers,  rights,  and  privileges,  and  shall  be 
subject  to  the  same  restrictions,  in  the  exten- 
sion and  construction  of  said  road  into  and 
within  the  said  District,  as  they  may  exercise  or 
are  subject  to,  under  and  by  virtue  of  their  said 
charter  or  act  of  incorporation,  within  the  state 
of  Maryland." 

"And  unless  the  said  road  shall,  within  one 
year,  do  certain  things  herein  mentioned,  then 
the  rights  conferred  shall  cease,"  etc.,  etc. 

What  the  act  of  incorporation  of  Maryland 
could  not  do,  the  act  of  Congress  did  do. 

It  accomplished  one  of  two  things :  It  either 
incorporated  the  Baltimore  &  Ohio  Railroad 
Company  de  novo  in  this  District,  or  it  recog- 
nized and  established  the  Maryland  Company 
in  this  District  as  its  habitat. 

But  it  may  be  said  that  the  corporation  is 
here  for  all  the  beneficial  purposes  it  may  claim, 
but  not  cum  onere. 

It  may  sue  hei*e  by  comity.  It  may  sue  here 
as  its  habitat.  It  may  make  contracts,  create 
agencies,  condemn  land,  exercise  all  the  powers, 
francliises  and  privileges,  that  it  may  within 
the  state  of  Maryland,  but  still  it  cannot  be 
sued  here! 

The  corporation,  within  this  District,  is  in  the 
exercise  of  a  franchise  by  the  assent  of  the  sov- 
ereign power;  a  franchise  which  would  exist  if 
the  charter  of  the  company  should  be  repealed 
by  Maryland;  a  franchise,  of  which  the  sover- 
eign power  of  this  District  cannot  deprive  it, 
unless  by  quo  warranto  or  scire  facias. 

In  either  event,  it  is  sufficient  for  our  pur- 
pose. It  makes  the  company  a  habitat  in  this 
District,  in  the  one  or  the  other  capacity;  and 
being  here,  in  either  of  said  characters,  the  com- 
pany is  estopped  from  denying  its  actual  pres' 
ence  as  an  ideal  person. 

2.  The  corporate  powers,  conferred  by  the  act 
of  Congress  by  implication,  necessarily  confer 
the  correlative  rights  of  suing  and  being  sued. 

If  it  be  created  an  artificial  person,  with  the 
right  of  holding  property,  its  suability  or  the 
right  of  defendant  and  protecting  its  property 
by  suit  is  but  an  incident  to  its  existence, 
whether  artificial  or  natural. 

Ang.  &  Ames,  Corp.  7th  ed.  §  110;  Blaeksione 
Mfg.  Co.  v.  Blackstone,  13  Gray,  488. 

The  company  could  hold  its  corporate  meet- 
ings in  this  city. 

6  Conn.  458 ;  36  U.  S.  458 ;  Md.  v.  R,  Co.  18 
Md.  193. 

The  corporation  makes  no  division  nor  dis- 
tinction between  the  portions  of  the  road  lying 
in  Mttiyland  and  West  Virginia ;  issues  but  one 
ticket  for  that  part  of  the  road. 

There  is  but  one  company,  one  organization. 
There  is  no  pretense  for  saying  there  is  one 
company  from  Washington  city  to  the  Relay 
house  or  junction,  as  it  is  called,  and  anotheT 
from  Baltimore  to  the  Virginia  line,  and  a 
third  from  that  to  the  Ohio  river.  The  plaintiffs 
are,  to  all  intents  and  purposes,  ooe  company, 
one  corporation,  with  its  principal  office  and 
offices  located  in  Baltimore, 
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The  case  of  Day  v.  Union  Rubber  Co.  3 
Blatchf.  488,  does  not  militate  against  our  po- 
sition, as  that  was  a  case  against  a  foreign  cor- 
poration where  there  was  no  statute  law  of  the 
forum  nving  it  a  legal  status;  no  legislative 
act  of  the  sovereign  giving  sanction  to  its  pres- 
ence. 

Blr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  District  of  Columbia. 

Harris  sued  the  Baltimore  &  Ohio  Railroad 
Company  for  injuries  which  he  received  by  a 
collision,  llie  declaration  sets  out  that  the 
company  is  a  corporation  established  by  law  by 
the  name  of  the  Baltimore  &  Ohio  Railroad 
Company,  having  a  legal  and  recognized  exist- 
ence within  the  limits  of  the  District  of  Colum- 
bia and  exercising  there  their  corporate  rights 
and  privileges  in  the  making  of  contracts  and 
receiving  freight  and  passengers  for  transporta- 
tion upon  their  roads  from  the  city  of  Wash- 
ington to  the  Ohio  river;  that  at  the  city  of 
Washington,  on  the  23d  of  October,  1864,  the 
plaintiff,  wishing  to  be  transported  by  the  com- 
pany over  their  roads  to  the  Ohio  river  and  to- 
wards the  city  of  Columbus  in  the  state  of 
78*]  Ohio,  for  the  sum  of  $15  *paid  to  the 
company,  purchased  of  them  a  ticket  for  a  seat 
and  passage  in  their  cars,  to  be  transported 
along  their  roads  from  the  city  of  Washington 
to  the  Ohio  river  and  towards  the  city  of  Co- 
lumbus; that  in  pursuance  of  this  contract  he 
took  his  seat  in  one  of  the  cars  of  the  company; 
that  the  company,  in  consideration  of  the  mon- 
ey so  paid,  undertook  and  promised  to  trans- 
port hun  safely  to  the  Ohio  river ;  that  the  com- 
pany managed  their  trains  so  negligently  and 
carelessly  that  two  trains,  running  in  opposite 
directions,  came  in  collision  near  Mannmgton, 
in  the  state  of  Virginia,  whereby  the  plaintiff 
received  the  injuries  complained  of. 

The  oompany  pleaded  two  pleas  in  abate- 
ment: 

( 1 )  That  the  company  was  not  an  inhabitant 
of  the  District  of  Columbia  when  the  writ  was 
senred;  (2)  that  the  company  was  not  found 
in  the  District  of  Columbia  when  the  writ  was 
served. 

To  the  first  plea  Harris  replied  that  the  eom- 
iMUiy  was  an  inhabitant  of  the  District  of  Co- 
lumbia by  virtue  of  certain  acts  of  Congress, 
the  dates  and  titles  of  which  are  set  forth,  and 
that  they  had  accepted  the  provisions  of  those 
acts  and  constructed  their  roads  under  them, 
availing  themselves  of  the  privileges  thus  con- 
ferred and  doing  business  under  them  in  the 
District  of  Columbia.  To  the  second  plea  he 
replied  that  the  company  was  found  within  the 
District  of  Cc^umbia  when  the  writ  was  served, 
and  was  within  the  jurisdiction  of  the  court  by 
virtue  of  the  acts  of  Congress  mentioned  in  the 
first  replication. 

The  company  demurred  to  these  replications. 
The  demurrers  were  overruled.  The  company 
thereupon  filed  the  general  issue  of  not  guilty. 
The  cause  was  tried  by  a  jury  and  a  verdict 
found  for  the  plaintiff,  upon  which  judgment 
was  entered. 

Upon  the  trial  the  counsel  for  the  company 
prayed  the  court  to  instruct  the  jury  that  upon 
12  Wall.  U.  S.,  Book  20. 


the  evidence  before  them  the  plaintiff  was  not 
entitled  to  recover.  The  court  refused  to  give 
this  instruction,  and  the  company  excepted. 
Other  exceptions  appear  by  the  record  to  nave 
been  taken,  but  they  were  not  embodied  in  a 
bill  of  exceptions  and  ^e  cannot,  there-  [*79 
fore,  consider  them.  The  errors  insisted  upon 
here,  at  the  first  argument  of  the  case,  were : 

The  overruling  of  the  demurrers  to  the  repli- 
cations to  the  pleas  in  abatement. 

The  refusal  of  the  court  to  give  the  instruc- 
tion above  set  forth. 

And  that  the  declaration  is  fatally  defective, 
wherefore  the  judgment  should  have  been  ar- 
rested and  must  now  be  reversed. 

When  the  case  was  first  considered  by  this 
court  in  conference,  it  was  found  that  while  all 
the  judees  were  of  opinion  that  the  judgment 
should  be  affirmed,  tnere  was  a  difference  of 
opinion  upon  the  question  whether  the  acts  of 
Congress  and  the  statutes  of  Virginia  relating 
to  the  company  created  a  new  and  distinct  cor- 
poration in  the  District  of  Columbia  and  in  the 
state  of  Virginia  respectively,  or  whether  they 
were  only  enabling  acts  in  respect  to  the  cor- 
poration under  the  name  of  the  "Baltimore  & 
Ohio  Railroad  Company,"  as  originally  created 
by  the  state  of  Maryland.  Subsequently  the 
question  was  ordered  to  stand  for  re-argument, 
and  it  has  been  reargued  bv  the  counsel  on  both 
sides.  As  the  solution  of  this  question  must 
determine,  to  a  large  extent,  the  grounds  upon 
which  the  judgment  of  the  court  is  to  be  placed, 
it  is  necessary  carefully  to  consider  the  subject. 

The  Baltimore  &  Ohio  Railroad  Company  was 
incorporated  by  an  act  of  the  legislature  of 
Maryland,  passed  on  the  28th  of  February, 
1827.  On  tne  8th  of  March  following,  the  leg- 
islature of  Virginia  passed  an  act  whereby, 
after  reciting  the  Maryland  act,  it  was  declared 
''that  the  same  rights  and  privileges  shall  be, 
and  are  hereby  granted  to  the  aforesaid  com- 
pany within  the  territory  of  Virginia,  and  the 
said  company  shall  be  subject  to  the  same 
pains,  penalties,  and  obligations  as  are  imposed 
by  said  act,  and  the  same  rights,  privileges,  and 
immunities  which  are  reserved  to  the  state  of 
Maryland  or  to  the  citizens  thereof  are  hereby 
reserved  to  the  state  of  Virginia  and  her  citi- 
zens," 

Several  other  statutes  relating  to  the  com- 
pany were  subsequently  passed  in  Virginia,  but 
they  do  not  materially  *affect  the  ques-  [*80 
tion  under  consideration,  and  need  not  be  more 
particularly  adverted  to.  By  an  act  of  the  leg- 
islature of  Maryland,  of  the  22d  of  February, 
1831,  the  company  was  authorized  to  build  a 
latentl  road  to  the  line  of  the  District  of  Co- 
lumbia. On  the  2d  of  March,  1831,  Congress 
passed  an  act  which,  after  reciting,  by  a  pream- 
ble, the  original  act  of  incorporation,  enacted 
''that  the  Baltimore  &  Ohio  Railroad  Company, 
incorporated  by  the  said  act  of  the  general  as- 
sembly of  the  state  of  Maryland,  shall  be,  and 
they  are  hereby  authorized  to  extend  into  and 
within  the  District  of  Columbia  a  lateral  rail- 
road. .  .  .  And  the  said  Baltimore  &  Ohio 
Railroad  Company  are  hereby  authorized  to  ex- 
ercise the  same  powers,  rights,  and  privileges, 
and  shall  be  subject  to  the  same  restrictions  in 
the  construction  and  extension  of  the  said  lat- 
eral road  into  and  within  the  said  District  as 
23  357 
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they  may  exercise  or  be  subject  to  under  or  by 
virtue  of  the  said  act  of  incorporation  iii  the 
extension  and  construction  of  any  railroad 
within  the  state  of  Maryland,  and  shall  be  enti- 
tled to  the  same  rights,  benefits,  and  immuni- 
ties in  the  use  of  said  road  and  in  regard  there- 
to as  are  provided  in  the  said  charter,  except 
the  right  to  construct  any  lateral  road  or  roads 
In  said  District  from  said  lateral  road."  A 
number  of  local  regulations  follow,  which  are 
not  material  to  be  considered.  A  supplemen- 
tary act  of  the  legislature  of  Maryland,  passed 
March  14,  1832,  provided  that  the  stock  issued 
by  the  company  to  complete  this  lateral  road 
"shall,  united,  form  the  capital  upon  which  the 
net  profits  derived  from  tne  use  of  said  road 
shall  be  apportioned,"  etc. 

The  acts  of  Congress  of  February  26th,  1834, 
and  of  March  3d,  18^5,  are  confined  to  matters 
of  detail,  and  may  be  laid  out  of  view. 

When  the  case  was  re-argued  as  directed  by 
this  court,  the  counsel  for  the  company  admit- 
ted that  the  acts  of  Congress  in  question  were 
only  enabling  acts,  and  that  they  did  not  create 
a  new  corporation,  but  they  insisted  that  the 
acts  of  Virginia  were  of  a  different  character, 
and  that  they  worked  that  result. 
81*  J  'As  regards  the  point  imder  considera- 
tion we  find  no  substantial  difference.  In  both, 
the  original  Maryland  act  of  incorporation  is  re- 
ferred to,  but  neither  expressly  or  by  implica- 
tion create  a  new  corporation.  The  company 
was  chartered  to  construct  a  road  in  Virginia 
as  well  as  in  Maryland.  The  latter  could  not 
be  done  without  the  consent  of  Virginia.  That 
consent  was  given  upon  the  terms  which  she 
thought  proper  to  prescribe.  With  a  few  excep- 
tions, not  material  to  the  question  before  us, 
they  were  the  same  as  to  powers,  privileges,  ob- 
ligations, restrictions,  and  liabilities  as  tiiose 
contained  in  tlie  original  charter.  The  permis- 
sion was  broad  and  comprehensive  in  its  scope, 
but  it  was  a  license  and  nothing  more.  It  was 
given  to  the  Maryland  corporation  as  such,  and 
that  body  was  ^e  same  in  all  its  elements  and 
in  its  identity  afterwards  as  before.  In  its 
name,  locality,  capital  stock,  the  election  and 

Sower  of  its  officers,  in  the  mode  of  declaring 
ividends  and  doing  all  its  business,  its  imity 
was  unchanged.  Only  the  sphere  of  its  opera- 
tions was  enlarged. 

In  what  it  does  in  Virginia  the  same  princi- 
ple is  involved,  as  in  the  transactions  of  the 
Ueorgia  corporation  in  Alabama,  which  came 
under  the  consideration  of  this  court  in  Bank 
of  Augusta  v.  Earle,  13  Pet.  558.  The  distinc- 
tion is  that  here  the  assent  of  the  foreign  au- 
thority is  express,  while  there  it  was  implied. 
A  corporation  is  in  law,  for  civil  purposes, 
deemed  a  person.  It  may  sue  and  be  sued, 
grant  and  receive,  and  do  all  other  acts  not 
ultra  vires  which  a  natural  person  could  do. 
The  chief  point  of  difference  between  the  nat- 
ural and  the  artificial  person  is  that  the  former 
may  do  whatever  is  not  forbidden  by  law;  the 
latter  can  do  only  what  is  authorized  by  its 
charter.  It  cannot  migrate,  but  may  exercise 
its  authority  in  a  foreign  territory  upon  such 
conditions  as  may  be  prescribed  by  the  law  of 
the  place.  One  of  these  conditions  may  be  that 
it  snail  consent  to  be  sued  there.  If  it  do  busi- 
ness there  it  will  be  presumed  to  have  assented 
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and  will  be  bound  accordingly.  Lafayette  Ins. 
Co.  V.  French,  18  How.  405,  15  L.  ed.  451.  For 
the  'purposes  of  Federal  jurisdiction  it  [*82 
is  regarded  as  if  it  were  a  citizen  of  the  state 
where  it  was  created,  and  no  averment  or  proof 
as  to  the  citizenship  of  its  members  elsewhere 
will  be  permitted.  There  is  a  presumption  of 
law  which  is  conclusive.  Louisville,  O.  d  C.  H. 
Go.  V.  Letson,  2  How.  497;  Marshall  v.  The 
Bait,  d  Ohio  R.  Co.  16  How.  329;  O.  d  M.  B. 
Co.  V.  Wheeler,  I  Black,  297,  17  L.  ed.  133. 

We  see  no  reason  why  several  states  cannot, 
by  competent  legislation,  unite  in  creating  the 
same  corporation  or  in  combining  several  pre- 
existing corporations  into  a  single  one.    The 
Philadelphia,   Wilmington,   &  Baltimore  Rail- 
road company  is  one  of  the  latter  description. 
In  the  case  of  that  company  against  Maryland, 
10  How.  3^,  Chief  Justice  Taney,  in  delivering 
the  opinion  of  this  court,  said:     "The  plaintiff 
in  error  is  a  corporation  composed  of  several 
railroad  companies,  which  had  been  previously 
chartered  by  the  states  of  Maryland,  Delaware, 
and  Pennsylvania,  and  which,  by  corresponding 
laws  of  the  respective  states,  were  united  to- 
gether  and   form   one   corporation,   under  the 
name  and  style  of  the  Philadelphia,  Wilming- 
ton &  Baltimore  Railroad  Ck>mpany.    The  road 
of  this  corporation  extends  from  Philadelphia 
to  Baltimore."    He  gives  the  history  of  the  leg- 
islation by  which  this  result  was  produced.  No 
question  was  raised  on  the  subject,  but  the  opin- 
ion assumes  the  valid  existence  of  the  corpora- 
tion thus  created.    The  case  was  brought  into 
this  court  under  the  25th  section  of  the  judi- 
ciary act  of  1789.    The  jurisdictional  effect  of 
the  existence  of  such  a  corporation,  as  regards 
the  Federal  courts,  is  the  same  as  that  of  a  co- 
partnership of  individual  citizens  residing  in 
different  states.    Nor  do  we  see  any  reason  why 
one  state  may  not  make  a  corporation  of  an- 
other state,  as  there  organized  and  conducted, 
a  corporation  of  its  own,  quoad  hoc  any  prop- 
erty within    its  territorial  jurisdicticm.    That 
this  may  be  done  was  distinctly  held  in  0.  ^  If- 
R.  Co.  V.  Wheeler,  supra.    It  is  well  settled 
that   corporations   of   one   state  may   exercise 
their  faculties  in  another,  *so  far,  and  on  [*83 
such  terms,  and  to  such  extent  as  may  be  per- 
mitted by  the  latter.     Blaokstone  Mfg.  Co.  v. 
Blaokstone,  13  Gray,  489;  Bank  of  Augusta  r. 
Earle,  13  Pet.  588.*  We  hold  that  the  case  be- 
fore  us   is  within  this  latter   category.    The 
question  is  always  one  of  legislative  intent,  and 
not  of  legislative  power  or  legal  possibility.    So 
far  as  there  is  anything  in  tne  language  of  the 
court  in  the  case  of  0.  de  M.  R.  Co.  v.  Wheeler, 
in  conflict  with  what  has  been  here  said,  it  is 
intended  to  be  restrained  and  qualified  by  this 
opinion.     We  will  add,  however,  that  as  the 
case  appears  in  the  report,  we  think  the  judg- 
ment of  the  court  was  correctly  given. 

,  It  was  the  case  of  an  Indiana  railroad  com- 
pany licensed  by  Ohio,  suing  a  citizen  of  Indi- 
ana in  the  Federal  court  of  that  state. 

In  Bait,  d  O.  R.  Co.  v.  Oallahue,  12  Gmtt 
(>58,  it  was  held  by  the  court  of  appeals  of  Vir- 
ginia that  the  company  was  suable  in  that  state. 
In  this  we  concur.  We  think  this  condition  is 
clearly  implied  in  the  license,  and  that  the  com- 
pany, by  constructing  its  road  there,  assented 
to  it.    The  authority  Of  that  case  was  reco^ 
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nized  !iy  the  court  of  appeals  of  West  Virginia, 
in  Goshom  v.  Supervisors,  1  W.  Va.  308,  and  in 
Bolt,  d  O.  R,  Co,  V.  Supervisors,  3  W.  Va.  319. 
Here  the  question  is  whether  the  company  was 
suable  in  the  District  of  Columbia.  In  the  case 
reported  in  Grattan,  it  was  said:  "It  would 
be  a  startling  proposition  if,  in  all  such  cases, 
citizens  of  Vii^ginia  and  others  should  be  denied 
all  remedy  in  her  courts,  for  causes  of  action 
arising  under  contracts  and  acts  entered  into  or 
done  within  her  territory,  and  should  be  turned 
over  to  the  courts  and  laws  of  a  sister  state  to 
seek  redress."  The  same  considerations  apply 
to  the  case  before  us.  When  this  suit  was  com- 
menced, if  the  theory  maintained  by  the  counsel 
for  the  plaintiff  in  error  be  correct,  however 
large  or  small  the  cause  of  action,  and  Vhether 
it  were  a  proper  one  for  legal  or  equitable 
cognizance,  tiiere  could  be  no  legal  redress 
phort  of  the  seat  of  the  company  in  another 
84*]  'state.  In  many  instances  the  cost  of  the 
remedy  would  have  largely  exceeded  the  value 
of  its  fruits.  In  suits  local' in  their  character, 
bobi  at  law  and  in  equity,  there  could  be  no  re- 
lief. The  result  would.be,  to  a  large  extent, 
immunity  from  all  legal  responsibility.  It  is 
not  to  be  supposed  that  Congress  intended  that 
the  important  powers  and  privileges  granted 
should  be  followed  by  such  results. 

But  turning  our  attention  from  this  view  of 
the  subject  and  looking  at  the  statute  alone, 
and  reading  it  by  its  own  light,  we  entertain  no 
doubt  that  it  made  the  company  liable  to  suit, 
where  this  suit  was  brought  in  all  respects  as  if 
it  had  been  an  independent  corporation  of  the 
same  locality. 

We  will  now  consider,  specifically,  the  sev- 
eral objections  to  the  judgment,  relied  upon  by 
the  plaintiffs  in  error. 

The  pleas  in  abatement  were  bad.  The  de- 
murrers reached  back  to  the  first  error  in  the 
pleadings,  and  judgment  was  properly  given 
against  the  party"  who  committed  it.  If  the 
replicaticms  were  bad,  bad  replications  were 
sufficient  answers  to  bad  pleas.  But  it  is  said 
the  declaration  was  bad,  and  that  the  demur- 
rers brought  the  defect  in  that  pleading  under 
review.  The  principle  has  no  application  where 
the  defect  is  one  of  form,  and  not  of  substance. 
Aurora  City  v.  West,  7  Wall.  82,  19  L.  ed.  42. 

The  alleged  defect  in  the  declaration  will  be 
consider^  in  connection  with  the  error  as- 
signed relating  to  that  subject.  But  if  the 
court  deeided  erroneously,  the  company  waived 
the  error  by  pleading  over  in  bar.  if  it  were 
desired  to  bring  up  the  judgment  upon  the 
pleadings  for  exammation  by  this  court,  the 
company  should  have  stood  by  the  demurrers. 
In  the  proper  order  of  pleading  which  is  obliga- 
tory a  plea  in  bar  waives  all  pleas,  and  the 
right  to  plead,  in  abatement.  Young  v.  Mar- 
tin. 8  Wall.  354,  19  L.  ed.  418;  Aurora  City  v. 
West,  7  Wall.  92,  supra;  Clearwater  v.  Mere- 
dith, I  Wall.  42,  17  L.  ed.  609 ;  1  Ch.  PI.  440, 
441. 

The  bill  of  exceptions  which  brought  upon 
the  record  the  refusal  of  the  court  to  instruct 
the  jury  that  the  plaintiff  was  not  entitled  to 
reeover,  exhibits,  among  others,  the  following 
facts:  Harris  contracted,  paid  his  money,  and 
8S*1  received  his  'tickets  at  the  city  of  Wash- 
ington. The  tickets  consisted  of  three  coupons 
12  Waix. 


— one  for  his  passage  from  Baltimore  to  Colum- 
bus, Ohio;  another  for  his  passage  from  Wash- 
ington juncticHi  to  Baltimore,  and  the  third  for 
his  passage  from  Washington  city  to  Washing- 
ton junction.  It  is  necessary  to 'consider  only 
the  two  last  mentioned.  They  are  both  headed 
"Baltimore  &  Ohio  Railroad,"  and  signed  "L. 
M.  Cole,  General  Ticket  Agent."  Above  the 
coupon  first  mentioned  is  this  memorandiun-: 
"Responsibility  for  safety  of  person  or  loss  of 
baggage  on  each  portion  of  the  route  is  confined 
to  the  proprietors  of  that  portion  alone."  Each 
coupon  has  printed  on  its  face  the  words  "con- 
ditioned as  above."  The  coupon  last  mentioned 
gave  Harris  the  right  of  passage  over  the  lat- 
eral branch  both  in  the  District  of  Columbia 
and  in  Maryland.  The  second  coupon  gave  him 
the  same  right  in  respect  to  the  main  stem  both 
in  Maryland  and  in  Virginia. 

The  instruction  asked  for  assumed  errone- 
ously that  there  were  two  corporations  imder 
the  same  name,  one  of  them  in  Virginia,  and 
that  the  latter  was  liable  and  alone  liable  to 
the  plaintiff.  The  attempted  limitation  of  re- 
sponsibility by  the  memoranda  at  the  head  and 
on  the  face  of  the  coupons  proceeded  upon  the 
same  erroneous  assumption  as  to  the  duality  of 
the  corporate  ownership  of  the  roads. 

These  views  are  sufficiently  answered  by  what 
has  been  already  said  upon  the  subject.  But  if 
we  concurred  with  the  counsel  for  the  plaintiff 
in  error,  we  should  then  hold  that  the  agent 
who  issued  the  coupons  was  the  agent  of  both 
corporations;  that  the  contract  was  a  joint 
one;  and  that  it  involved  a  joint  liability,  un- 
less the  knowledge  of  the  memoranda  on  the 
coupons  and  the  assent  of  the  plaintiff  were 
clearly  brought  home  to  him.  Btssell  v.  Jlftc^. 
8.  d  N,  Ind.  R,  22  N.  Y.  258;  Champion  v. 
Bostwick,  18  Wend.  175;  Cary  v.  Cleveland  d 
1\  R.  Co,  29  Barb.  35;  Quimby  v.  Vanderhilt, 
17  N.  Y.  300;  Najac  v.  Bos.  d  L,  R.  Co,  7  Allen, 
329;  R.  Co,  v.  Blake,  7  Hurlst.  &  N.  987.  In 
all  such  cases  the  burden  of  proof  rests  upon 
the  carrier.  N,  J,  Steam  N.  Co,  v.  Jlferc^. 
Bunky  6  How.  383;  Brou>n  v.  Eastern  R,  Co,  11 
Cush.  97 ;  Bean  v.  Oreen,  3  Fair.  422 ;  Dorr  v. 
N,  J.  S.  N.  Co,  4  Sandf.  136;  11  N.  Y.  485. 
The  bill  of  exceptions  does  'not  show  that  [*86 
any  testimony  was  given  upon  that  subject. 
The  court  was  asked  to  assume  that  the  limita- 
tion on  the  face  of  coupons  was  itself  conclu- 
sive, and  to  instruct  the  jury  accordingly.  But 
having  held  the  unity  of  the  corporation,  of  the 
proprietorship  of  the  roads,  and  of  the  con- 
tract, it  is  needless  further  to  consider  the  case 
in  this  aspect.  The  instruction  asked  for  was 
properly  refused. 

The  jurisdiction  of  the  court  was  not  gov- 
erned by  the  11th  section  of  the  judiciary  act 
of  1789.  It  did  not  depend  upon  the  citizenship 
of  the  parties.  It  was  controlled  by  acts  of 
Congress  local  to  the  District.  A  citizen  of  the 
District  cannot  sue  in  the  circuit  courts  of  a 
state.  Hepburn  v.  Ellzey,  2  Cranch,  445.  If  a 
corporation  appear  and  defend  in  a  foreign 
state  it  is  bound  by  the  judgment.  Ang.  & 
Ames,  Corp.  §§  404,  405 ;  Flanders  v.  .^tna  Ins. 
Co.  3  Mason,  158;  Cook  v.  Chem.  Trans,  Co,  1 
Den.  98.  If  the  declaration  were  insufficient, 
the  additional  averments  in  the  replications  ad- 
mitted by  the  demurrer  to  be  true,  cured  the  de- 
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feet.    Lafayette  Ins,  Co,  v.  French,  18  How. 
405,  15  L.  ed.  451. 

The  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  is  a/firmed. 


UNITED  STATES,  Appt., 

V, 

ALONZO  CHILD  et  aU 

(See  S.  C.  12  Wall.  282-246.) 

Acceptance  of  award  of  commissioners  bars  fur- 
ther claim — acceptance  of  less  than  claimed, 
not  duress — claim  against  government. 

The  acceptance  of  the  amoant  allowed  by  com- 
missioners of  a  claim  against  the  government,  and 
f:iying  a  receipt  therefor  in  full,  Is  a  bar  to  a  claim 
or  further  allowance  by  the  court  of  claims. 

A  party  who,  without  force  or  Intimidation  and 
with  a  full  knowledge  of  all  the  facts  of  the  case, 
accepts,  on  account  of  an  unliquidated  and  con- 
troverted demand,  a  sum  less  than  he  claims  and 
believes  to  be  due  him,  and  agrees  to  accept  It  in 
full  satisfaction,  cannot  avoid  bis  act  on  the  ground 
that  this  is  duress. 

The  government  cannot  be  held  to  a  diflFerent 
rule  than  that  which  applies  to  private  partiet. 

[No.  153.] 
Argued  Oct,  19,  1871.    Decided  Oct,  SO,  1871, 

APPEAL  from  the  Court  of  Claims, 
llie  petition  in  this  case  was  filed  in  the 
court  below,  by  the  defendants  in  error,  to  re- 
cover a  certain  balance  of  money  alleged  to  be 
due  them  for  supplies  of  various  kinds  fur- 
nished to  the  United  States.  Judgment  having 
been  given  in  favor  of  the  claimants,  the  de- 
fendant took  an  appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs,  B.  H.  Bristowt  Solicitor  Oen.,  and 
C.  H.  Hill,  Asst.  Atty.  Oen,,  for  appellant: 

The  question  now  presented  is,  whether  Con- 
gress did  not  intend,  Dy  the  Joint  Resolution  of 
Mar.  11,  1862,  to  settle  finally  and  forever  the 
Fremont  contracts  in  the  west? 

In  order  to  determine  the  exact  meaning  of 
that  Resolution,  reference  can  be  had  to  the  no- 
torious historical  facts  of  the  period,  of  which 
this  court  takes  judicial  notice.  The  charges 
of  fraud  and  corruption,  existing  in  the  depart- 
ment of  the  west,  had  become  notorious;  Gen- 
eral Fremont  had  been  superseded  in  his  com- 
mand, and  Major  McKinstry,  the  chief  quar- 
termaster, was  dishonorably  dismissed  from  the 
service  for  his  fraudulent-  transactions.  A 
commission  of  high  character  had  been  appoint- 
ed by  the  Secretary  of  War,  to  investigate  all 
unsettled  claims  against  that  department.  This 
was  really  an  auditing  board,  appointed  by  the 
Secretary  of  War,  in  his  discretion,  and  under 
circumstjBtnces  which  rendered  it  highly  neces- 

NOTB. — Payment  of  part  of  a  debt  no  satisfaction 
of  the  whole;  eaceptions  to  the  rule — see  notes,  9 
L.  ed.  U.  S.  1046;  26  L..ed.  U.  S.  1186. 

Accord  and  satisfaction  by  part  payment — see 
note.  20  L.  B.  A.  785. 
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sary  to  the  public  service  that  some  such  oom- 
mission  should  be  appointed.  The  report  of 
that  commission  did  esfablish  the  fact  of  frauds 
and  of  most  stupendous  frauds  upon  the  govern- 
ment, in  the  matter  of  army  contracts  and 
purchasers.  But  at  the  same  time  the  com- 
missioners allowed,  to  the  several  parties 
presenting  claims  to  the  government,  certain 
amounts  as  due  from  the  government  to  them, 
and  disallowed  large  sums  as  fraudulent. 

Upon  their  report.  Congress  passed  this  res- 
olution : 

'That  all  sums  allowed  to  be  due  from  the 
United  States  to  individuals,  ocmipanies,  or 
corporations  by  the  commission  heretofore  ap- 
pointed by  the  Secretary  of  War,  shall  be 
deemed  \o  be  due  and  payable  and  shall  be  paid 
by  the  disbursing  officers,  either  in  St.  Louis  or 
Washington,  in  each  case  upon  the  presentation 
of  the  voucher,  with  the  commissioners'  certifi- 
cate thereon,  in  any  form  plainly  indicating  the 
allowance  of  the  clfiim  and  to  what  amount." 

At  the  time  of  this  Joint  Resolution,  the 
court  of  claims  had  no  power  to  render  judg- 
ment against  the  goverament;  but  it  was  mere- 
ly a  commission  appointed  by  the  government  to 
heat  and  pass  upon  claims,  and  its  determina- 
tions had  no  force  imtil  confirmed  by  Congress. 
It  was  really  only  createdT  to  assist  Congress  in 
the  investigation  of  claims  upon  the  govern- 
ment, and  when  Congress  settled  a  claim  itself, 
it  is  to  be  presumed  that  there  was  no  intention 
that  it  should  oomc  again  before  the  legislature 
in  the  shape  of  a  report  from  the  court  of 
claims. 

U.  S.  V.  Adams,  7  Wall.  481,  482,  19  L.  ed. 
255. 

It  is,  therefore,  under  all  the  circumstances, 
difficult  to  believe  that  Congress,    after    thus 
ratifying  the  acts  of  a  commission  appointed  to 
investigate  frauds  perpetrated  upon  the  govern- 
ment and  allowing  the  amount  found  due  by  it, 
intended  to  leave  it  open  to  the  parties,  after 
receiving  the  amount,  to  harass  the  government 
further,  either  in  the  court  of  claims  or  else- 
where, for  the  amounts  which  the  commission- 
ers, by  t^eir  action,  had  found  not  to  be   due 
from  the  government  to  them.    On  the  contrary, 
the  action  of  the  executive  department  of  the 
government  and  the  passage  of  this  Joint  Reso- 
lution,   show    that  the  government  regarded 
these  claims  as  extraordinary  in  their  diaracter, 
as  tainted  to  a  great  extent  with  fraud,  and  as 
requiring  a  peculiar    method    of    adjustment. 
That  adjustment,  it  is  contended,  was  designed 
by  Congress  as  a  final  settlement  of  the  claims 
and,  therefore,  these  were  claims   which    Con- 
gross,  having  chosen  to  settle  itself,  did    thus 
withdraw  from  the  jurisdiction  of  the  court  of 
claims. 

This  court  has  already  had  occasion  to  con- 
sider the  nature  of  this  commission. 

U,  8,  V.  Adams,  supra;  9  Wall.  554,  19  Li.  ed. 
584. 

In  that  case,  the  court  decided  that  ihe  com- 
missioners had  no  legal  authority  to  compel  a 
hearing  and  adjustment  of  the  claim,  but  they 
were  appointed  rather  to  relieve  those  having 
claims  upon  the  government  from  the  hardship 
resulting  from  the  suspension  of  the  payment 
thereof,  which  the  Secretary  of  War  had  been 
compelled  to  order  under  the  circumstanoes; 

79  u.  a. 


1870. 


United  States  v.  Child. 


232-246 


and  the  persooB  who  appeared  before  the  com- 
missioners voluntarily  submitted  their  claims 
to  be  audited  by  them.  This  would  be  decisive 
of  the  present  case  unless  there  are  some  spe- 
cial facts  which  distinguish  it  in  principle  from 
United  States  v.  Adams.  But  there  are  no  such 
facts. 

The  court  of  daims,  in  its  additional  find- 
ings, while  finding  that  the  claims  of  the  re- 
spondents were  never  submitted  to  said  oommis- 
BKMi,  proceed  to  find  "that,  before  the  said  seiz- 
ure, tne  claimants  (respondents),  in  pursuance 
of  the  public  notice  of  the  said  commission,  had, 
in  some  manner  not  shown  to  the  court,  pre- 
sented or  given  a  notice  of  their  claims  agamst 
the  defen£int  (United  States)  to  the  said  com- 
missiom"  This  last  statement  contradicts,  as 
a  matter  of  fact^  the  finding  of  the  court,  that 
the  claims  were  never  submitted,  and  shows 
that  that  is  rather  a  conclusion  of  law  from  the 
facta  than  a  finding  of  a  question  of  fact,  and, 
npon  the  facts  foimd  hj  the  court  of  claims,  it 
is  an  erroneous  conclusion. 

There  is  no  proof  that  any  particular  method 
or  form  of  submission  of  claims  was  established 
by  the  commissioners  or  by  the  Secretary  of 
War,  and  if  the  respondents  had  in  some  man- 
ner presented  or  |^ven  notice  of  their  claims  to 
the  said  commission,  it  would  seem,  in  the  ab- 
sence of  any  technical  form  of  procedure,  a 
fact  hardly  admitting  of  argument,  that  such 

Sresentation  or  notice  of  their  claims  could 
ave  constituted  a  submission  of  them  for  in- 
vestigation. 

Hie  commissioners  had  no  compulsory 
power,  nor  is  there  anything  to  show  (and  the 
court  will  certainly  not  presume)  that  they 
attempted  to  use  compulsion,  in  order  to  bring 
parties  to  a  settlement. 

Tliis  was  not  the  case  of  a  liquidated  claim 
against  the  government.  The  court  decided,  in 
the  case  just  cited,  that  from  the  time  the 
Secretary  of  War  issued  his  order  suspending 
payment,  these  claims  must  be  regarded  as  dis- 
puted by  the  government.  The  doctrine  of  Pin- 
neWa  Case,  has,  therefore,  no  application  to 
them.  The  settlement  of  such  a  claim  as  this 
between  private  individuals  by  the  payment  of 
a  smaller  sum  than  that  first  insisted  on,  and 
a  receipt  in  full,  would,  unquesiionably,  be  held 
to  be  the  settlement  of  an  unliquidated  and  dis- 
puted claim,  and  therefore  final. 

WWUnson  v.  Byers,  1  Ad.  &  El.  106;  Pah 
merton  v.  Euwford,  4  Den.  166;  Tuttle  v.  Tut- 
tie,  12  Met  551. 

But  the  peculiar  character  of  this  transac- 
tion, namely:  the  adjustment,  by  a  commission 
appmnted  by  a  high  executive  officer,  and  whose 
action  was  ratified  by  solemn  act  of  Ck>ngres8. 
of  claims  tainted  with  fraud,  and  the  accept- 
ance of  the  payment  as  specially  directed  by 
CongTes«<.  renders  the  settlement  of  this  case, 
if  possible,  still  more  conclusive.  If  these 
claims  can  now  be  re-opened,  it  is  difficult  to 
imagine  what  claims,  settled  by  Congress,  can 
ever  be  considered  as  finally  at  rest. 

Messrs.  Bartley  d  Casey,  Lamder  d  Merri- 
man,  and  Henry  E.  Davies,  for  appellees: 

The  findings  by  the  court  of  claims  are  con- 
clusive, and  the  duty  of  this  court  is  to  ascer- 
tain if  the  law  has  been  properly  applied  to 
tboee  facts. 

Rules  of  this  court.  Burr  v.  Des  Moines  Co,, 
12  Waix. 


1  Wall.  102,  17  L.  ed.  662;  Conkl.  Tr.  420; 
Suydam  v.  Willianison,  20  How.  428,  15  L.  ed. 
978;  Wheaton  v.  Hihhard,  20  Johns.  290;  N.  Y. 
Code,  S  268;  Sisson  v.  Barrett ,  2  N.  Y.  406; 
Johnson  v.  Whitlock,  13  N.  Y.  344. 

This  court  will,  therefore,  assume  upon  these 
findings  of  fact,  "that  the  claims  of  the  claim- 
ants were  never  submitted  to  the  said  commis- 
sion." 

It  follows,  of  course,  that  they  were  never 
voluntarily  submitted  to  that  commission. 

These  facts  entirely  withdraw  this  case  from 
the  principle  decided  in  United  States  v.  Adams, 
7  Wall.  463,  19  L.  ed.  249. 

The  principle,  therefore,  decided  by  the  court 
in  that  case  was,  that  voluntary  submission  of 
the  claim,  an  adjudication  thereupon  of  the 
amount  due,  followed  by  acceptance  and  pay- 
ment thereof,  concluded  the  claimant.  The  ex- 
act point  decided  is  thus  stated  by  this  court 
in  9  Wall.  556,  19  L.  ed.  584. 

"In  the  view  we  have  taken  of  the  case,  the 
giving  of  this  receipt  is  of  no  legal  importance. 
The  bar  to  anv  fiurther  legal  demand  against 
the  payment  aoes  not  rest  upon  this  acquit- 
tance, but  upon  the  voluntary  submission  of 
the  claims  to  the  board,  the  hearing  and  final 
decision  therein,  the  receipt  of  the  vouchers 
containing  the  sum  or  amount  found  due  to  the 
claimant,  and  the  acceptance  of  that  amount 
under  an  act  of  Congress  providing  therefor." 

The  commission  hcui  no  power  or  authority 
to  withhold  the  vouchers  of  the  appellees,  with 
its  knowledge  or  certificate  thereon  of  the 
amount  which  it  adjudges  to  be  due  to  them, 
unless  the  appellees  signed  a  receipt  or  agree- 
ment, that  when  the  reduced  amounts  allowed 
by  the  commission  should  be  paid,  payment  of 
such  amoimt  should  be  in  full  of  all  claimants' 
demands  against  the  United  States. 

Neither  did  the  order  of  the  Quartermaster 
General  of  Mar.  19,  1862,  referring  each  vouch- 
er to  Major  Miller,  Quartermaster,  for  pay- 
ment, under  the  Joint  Resolution  approved 
Mar.  11,  1862,  or  the  said  Joint  Resolution,  con- 
fer any  power  or  authority  upon  him  to  exact 
or  demand  from  the  appellees  a  receipt  or  ac- 
knowledgment that  the  receipt  of  the  amount 
allowed  by  the  commission,  on  each  account^ 
was  to  be  in  full  of  the  whole  account. 

Such  receipt  or  acknowledgment  did  not, 
therefore,  estop  the  appellees  from  8howin<»  the 
exact  truth,  and  from  claiming  the  just  and 
full  amount  due  to  them. 

Baker  v.  Ins.  Co.  43  N.  Y.  285. 

Also,  because  they  were  exacted  without  au- 
thority. 

2.  They  were  each  obtained  by  duress,  and 
upon  well-established  and  long-recognized  prin- 
ciples ;  that  fact  being  established,  they  present 
no  obstacle  to  the  appellees  recovering  what  is 
justly  due  to  them.  This  defense  is  of  the  most 
technical  character,  and  ought  never  to  be  in- 
terposed to  defeat  an  honest  and  just  claim. 
It  is  hardly  creditable  to  our  government  to 
obtain  the  property  of  its  citizens,  in  its  hour 
of  necessity,  and,  when  called  upon  for  pay- 
ment, set  up  a  strictly  technical  defense, 
grounded  upon  the  unauthorized  acts  of  its 
own  agents. 

In  this  important  feature,  this  case  diflfers 
materially  from  that  of  Adams.  In  that,  it 
was  assumed  that  both  receipts  were  volunta- 
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lily  given,  and  that  the  money  was  voluntarily 
accepted. 

That  these  receipts  or  acknowledgments  were 
obtained  by  duress  is  undeniable. 

This 'fact  is  distinctly  found  as  to  the  agree- 
ment or  receipts  given  to  the  commission  (see 
finding  of  fact,  3)  and  the  court  finds  the  same 
in  substance  as  to  the  receipts  given  to  Major 
Miller  (see  finding  of  fact,  4). 

If  the  fact  of  duress  be  a  question  of  law, 
then  the  court  below,  upon  the  facts,  was  justi- 
fied in  the  conclusion  that  these  receipts  were 
void  for  that  reason  alone. 

In  addition  to  the  authorities  already  cited 
on  this  point,  the  following  additional  may  be 
profitably  referred  to: 

Thomas  v.  McDamel,  14  Johns.  186;  Atlee  v. 
Backhouse^  3  Mees.  &  W.  633 ;  Rourke  v.  Story, 
4  E.  D.  Smith,  54;  and  cases  cited  in  Harmony 
V.  Bingham,  12  N.  Y.  109. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case,  which  is  brought  here  by  appeal 
from  the  court  of  claims,  belongs  to  a  class  of 
demands  against  the  government  originating 
at  St.  Louis,  in  the  early  days  of  the  late  Civil 
War,  which,  by  order  of  the  President,  were 
investigated  at  that  time  by  a  special  commis-. 
sion  appointed  for  that  purpose. 

The  claim  of  the  appellees  for  the  sum  of 
$478,119.62  was  examined  by  the  special  com- 
mission appointed  by  the  President.  It  allowed 
the  sum  of  $315,008.15  on  the  demand^  and  re- 
jected the  remainder  of  $163,111.47.  They  ac- 
cepted the  sum  so  allowed  by  the  commission, 
241*]  gave  receipts  'in  full  of  the  accounts 
included  in  the  demand,  and  have  brought  this 
suit  to  recover  the  amount  rejected  by  the  com- 
mission. 

These  facts  are  undisputed,  and  part  of  the 
findings  of  the  court  of  claims  in  the  case.  If 
they  stood  alone  they  would  bring  it  within  the 
principles  laid  down  by  this  court  in  the  case 
of  the  United  States  v.  Adams.  That  case  was 
twice  argued  before  fts  and  affirmed  by  a  full 
Bench,  and  as  we  are  satisfied  with  the  princi- 
ples on  which  it  was  decided,  they  must  govern 
us  in  passing  on  subsequent  cases,  so  far  as 
thev  fall  within  its  rulings.  7  Wall.  463,  19  L. 
ed.  249;  9  Wall.  554,  19  L.  ed.  584. 

But  the  claimants  contend  that  other  facts 
found  by  the  court  of  claims  take  this  case  out 
of  the  propositions  laid  down  for  the  govern- 
ment of  that,  case,  and  entitle  them  to  an  affirm- 
ance of  the  judgment  rendered  in  their  favor 
by  the  court  of  claims.  An  important  diflfer- 
ence  between  the  two  is  said  to  exist  in  the 
fact  that  Adams  voluntarily  submitted  his 
claim  to  the  commission  we  have  mentioned, 
and  the  claimants  in  this  case  did  not.  And  it 
is- insisted  that  this  submission  constituted  an 
important  if  not  a  controlling  element  in  the 
decision  of  the  Adams  Case, 

The  court  in  discussing  the  question  of  the 
conclusiveness  of  a  receipt  which  Adams  had 
given  in  order  to  obtain  possession  of  his  vouch- 
ers, and  which  he  asserted  to  have  been  ob- 
tained by  duress,  says:  "In  the  view  we  have 
taken  of  the  cdse,  the  giving  of  the  receipt  is  of 
no  legal  importance.  The  bar  to  any  further 
legal  demand  against  government  does  not  rest 
upon  this  acquittance,  but  upon  the  voluntary 
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submission  of  the  claims  to  the  board;  the  hear- 
ing and  final  decision  thereon;  the  receipt  of 
the  vouchers  containing  the  sum  or  account 
found  due  to  the  claimant,  and  the  acceptance 
of  the  payment  of  that  amount  under  the  ad 
of  Congress  providing  therefor." 

Coimsel  for  the  claimants  construing  the 
phrase  "voluntary  submission"  here  us^  to 
mean  such  a  submission  as  would  constitute  the 
commissioners  a  board  of  arbitrators,  or  at  all 
events,  such  a  submission  as  would  render  their 
decision  legally  conclusive,  deny  that  the  par- 
ties in  the  present  *case  ever  made  such  [•442 
a  submission.  As  much  importance  seems  to 
have  been  given  to  this  question  by  both  par- 
ties, an  order  was  obtained  from  ^this  court  on 
motion  of  the  appellants  directing  the  eourt  of 
claims  to  make  a  more  specific  finding  of  facts 
on  that  subject.  Such  a  supplementary  finding 
is  in  the  present  record,  and  that  court  says, 
among  other  things,  that  the  claims  of  the 
claimant  were  never  submitted  to  said  com- 
mission. But  they  further  say  in  this  supple- 
mentary finding,  that  the  claimants  had,  in 
some  manner  not  shown  to  the  court,  presented 
or  given  notice  of  their  claim  against  the  de- 
fendants (the  United  States)  to  the  said  com- 
mission, but  claimants  had  not  presented  their 
original  vouchers,  or  any  proofs,  to  the  said 
commission.  They  also  find  that  claimants  ap- 
peared before  said  commission  with  witnesses, 
but  what  they  testified  to  is  not  shown. 

Taking  these  findings  together,  it  seems  to  us 
that  the  court  of  claims  meant  to  say  that 
claimants  did  not  submit  their  claims  to  the 
commission  as  arbitrators,  or  with  intent  that 
their  decision  should  be  conclusive,  but  that 
they  did  present  their  claims  and  did  appear  to 
support  them  with  witnesses.  This  view  of 
their  meaning  is  confirmed  by  reference  to  their 
original  finding,  in  which  it  is  said  that  "claim- 
ants  on  their  part  never  submitted  their  vouch- 
ers to  the  arbitration  or  decision  of  the  commis- 
sion." No  doubt  these  were  the  facts  of  the 
case ;  and  as  to  this  part  of  it  they  come  fairly 
within  the  decision  of  the  court  in  Adams 
Case. 

In  the  opinion  of  the  court  then  delivered,  it 
is  held  that  thi§  board  had  no  authority  to  com- 
pel parties  to  submit  their  claims  to  it,  and 
that   its   decisions   were  not   conclusive   when 
they  did  submit  them.    The  court,  referring  to 
the  various  ways  open  to  claimants  to  obtain 
satisfaction  of  their  demands,  and  after  speak- 
ing of  an  application  to  Congress,  a  suit  in  the 
court  of  claims,  and  a  submission  to  this  special 
commission,  adds:     "This  tribimal  afforded  an 
additional  advantage  over  others,  namely:  that 
if,   after  the  hearing  and  adjustment  of  the 
claims,  the  claimants  were  not  satisfied,  they 
were  free  to  dissent  and  look  for  redress  to  the 
only  *legal  tribunals  provided  in  such  f*243 
cases."     And  to  the  application  of  Adams  to 
remand  the  case  to  the  court  below,  founded  on 
the  allegation   that  the  court  of  claims   had 
made  a  mistake  in  finding  that  he  had  submit- 
ted his  claim  to  the  board,  this  court  responds: 
"Though  it  is  true  that  the  appellee  did  not 
present  his  claim  to  the  board,  as  stated  in  the 
finding  in  the  record  on  appeal,  it  cannot,  m 
view  of  the  original  record  of  the  evidence  be- 
fore the  court  of  claims,  be  denied  that  he  made 
himself  a  party  to  the  proceedings  and  took  the 
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benefit  of  the  adjustment  of  his  accounts  bv 
them,  which  brings  the  case  within  the  princi- 
^e  decided  in  7  Wallace."  U.  8,  v,  Adci>ma,  9 
Wall.  554,  19  L.  ed.  584. 

Bat  though  the  claimants  might  have  re- 
fused to  abide  by  the  decisicm  of  the  board  and 
sought  relief  from  the  court  of  claims  or  from 
Congress,  they  did  not  do  so. 

We  lay  out  of  view  in  this  case,  as  in  the  Ad- 
ams Case,  the  receipts  which  they  gave,  under 
protest,  in  order  to  regain  possession  of  their 
Touchers.  But  we  cannot  disregard  the  find- 
ing of  the  court  of  claims  that,  after  Congress 
hi^  appropriated  money  to  pay  the  sums  found 
due  by  the  conmiissioners,  the  claimants  re- 
ceived the  amount  so  allowed,  and  signed  upon 
each  voucher  a  receipt  whereby  they  acknowl- 
edged having  receivea  said  reduced  amount  "in 
full  of  the  above  account;''  and  that  at  the  time 
of  receiving  this  payment  they  made  no  formal 
objection  or  protest,  but  were  required  to  and 
did  sign  the  receipt  above  described. 

Although  it  is  found  by  the  court  that  these 
receipts  were  not  under  seal  and  were  without 
c<MLsideration,  the  latter  statement  must  have 
some  meaning  not  apparent  to  us,  in  view  of 
the  other  fact  found,  also,  that  over  $315,000 
was  paid  to  the  claimants  on  those  accounts  at 
the  time  they  gave  the  receipts. 

To  avoid  the  legal  effect  of  these  facts,  it  is 
argued  that  not  only  in  giving  the  receipts 
above  mentioned,  but  also  in  accepting  the 
money  for  which  they  were  g^ven,  the  complain- 
ants acted  under  duress. 

244*]  *We  can  hardly  conceive  of  a  defini- 
tion of  duress  that  would  bring  this  case  with- 
in its  terms.  Authorities  are  cited  to  show 
that  where,  imder  peculiar  circumstances,  prop- 
erty is  withheld  from  the  owner  and  he  is 
forced  to  pay  some  unjust  demand  to  obtain 
possession  of  it,  he  can  afterwards  maintain  a 
suit  for  the  money  so  paid.  But  no  case  cm 
be  found,  we  apprehend,  where  a  party  who, 
without  force  or  intimidation  and  with  a  full 
knowledge  of  all  the  facts  of  the  case,  accepts 
on  accoimt  of  an  unliquidated  and  controverted 
demand,  a  sum  less  than  what  he  claims  and 
believes  to  be  due  him,  and  agrees  to  accept 
that  sum  in  full  satisfaction,  has  been  permit- 
ted to  avoid  his  act  on  the  ground  that  this  is 
duress.  ,If  the  principle  contended  for  here  be 
sound,  no  party  can  safely  pay  by  way  of  com- 
promise any  sum  less  than  what  is  claimed  of 
him,  for  the  compromise  will  be  void  as  ob- 
tained by  duress.  The  common  and  generally 
praiseworthy  procedure  by  which  business  men 
every  day  sacrifice  part  of  claims  which  they 
believe  to  be  just  to  secure  payment  of  the  re- 
mainder would  always  be  duress,  and  the  com- 
promise void. 

But  it  is  ar^ed  that  the  government  should 
be  held  to  a  different  rule  than  that  which  ap- 
plies to  private  parties.  It  is  said  that  the 
amount  in  dispute  here  was  so  large  that  the 
cUimants  were  compelled  to  accept  what  was 
<^ered,  to  avoid  bankruptcy. 

No  fact  found  by  the  court  of  claims,  or 
otherwise  presented  by  the  record,  justifies  us 
in  supposing  that  the  claimants  were  threat- 
ened with  insolvency,  and  the  circumstance 
that  the  claim  which  was  the  subject  of  the 
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compromise  was  a  very  large  one  can  hardly  be 
accepted  in  a  court  of  law  or  equity  as  a  reason 
for  setting  it  aside.  If,  indeed,  there  was  any 
such  pressing  motive  in  the  minds  of  the  claim- 
ants arising  out  of  the  condition  of  their  pri- 
vate affairs  as  influenced  them  strongly  to  ac- 
cept the  offer  of  the  government,  it  cannot,  in 
the  absence  of  fraud  or  constraint  on  its  part, 
invalidate  the  settlement. 

It  seems  to  us  that  this  case,  under  the  or- 
dinary principles  of  law  applicable  to  its  class, 
is  free  from  embarrassment. 

•If  there  had  been  no  reference  to  and  [*245 
no  finding  by  the  commission,  it  would  still  re- 
main true,  that  here  was  a  claim,  the  justice  of 
which  had  been  denied  and  the  amount  that 
was  due  on  it  had  been  in  dispute  for  nearly 
two  years.  The  government  finally  says  to  the 
claimants:  **We  will  pay  you  a  certain  sum  on 
this  disputed  claim  provided  you  will  take  it  in 
lull  satisfaction  of  the  whole;"  when,  without 
intimidation,  without  fraud  or  concealment  on 
the  part  of  the  government,  without  protest  or 
objection  on  their  part,  the  claim  ants  accont 
the  money  offered  and  sign  a  receipt  acknowl- 
edging it  to  be  in  full  of  the  whole  claim.  Is 
not  this  a  legal  and  binding  compromise  of  the 
disputed  demand  ?  Is  it  not  a  voluntary  adjust- 
ment of  the  matter  in  dispute  between  the  par- 
ties? And  we  think  that  it  is  a  strong  ad- 
ditional argument  in  favor  of  the  validity  of 
this  settlement  when  it  is  called  in  question  in 
court,  that  the  sum  so  agreed  upon  was  found 
to  be  a  balance  justly  due  on  the  claim  by  a 
commission  of  three  capable  and  honest  men, 
appointed  by  the  government  to  ascertain  what 
was  due,  and  that  before  this  commission  the 
other  party  presented  his  claim  and  produced 
his  witnesses,  and  was  allowed  a  full  and  fair 
hearing  to  any  extent  that  he  desired 

In  this  view  of  the  case  it  is  of  no  avail  to 
urge  that  the  court  of  claims  has  found  that 
the  whole  claim  was  just  and  ought  to  be  paid. 
After  the  compromise,  that  question  was  no 
longer  open  to  inquiry.  It  is  of  the  very  es- 
sence of  such  adjustments  of  disputed  rights 
that  the  contest  shall  be  closed;  and  whatever 
consideration  might  be  given  the  finding  of  the 
court  of  claims  on  that  subject  in  another  de- 
partment of  the  government,  this  department, 
which  sits  to  administer  the  law,  must  be  gov- 
erned by  its  recognized  principles. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  case  toill  be  remanded  to  that 
court,  with  directions  to  render  judgment  in 
favor  of  the  United  States. 


♦Mr.  Justice  Clifford,  dissenting:  [*246 
The  court  of  claims  having  found  that  the 
claim  in  this  case  was  never  submitted  to  the 
commission  appointed  by  the  direction  of  the 
President  to  examine  such  claims,  I  am  unable 
to  concur  in  the  conclusion  of  the  court  that 
the  case  is  controlled  by  the  decision  of  the 
court  in  the  case  of  The  U.  8.  v.  Adams,  7 
Wall,  463,  19  L.  ed.  249,  and  for  the  reason 
that  the  claim  was  never  so  presented,  I  dissent 
from  the  decision  of  the  court,  and  I  am  re- 
quested to  say  that  the  Cliief  Jostioe  dis- 
sents for  the  same  reason. 
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SUPBEME  Ck>UBT  OF  THE  UNITED  STATES. 


Dec.  Teru, 


THE  PROVIDENCE  WASHINGTON  INSUR- 
ANCE CO.,  Plff.  in  Err., 

V. 

LEHMAN  HUTCHBERGER  et  at, 
THE  MERCHANTS'  INS.  CO.,  Plff.  in  Err,, 

V, 

SAME. 
THE  ARCTIC  INS.  CO.,  Plff.  in  Err., 

V. 

SAME. 
(See  S.  C.  12  Wall.  164-166.) 

Ten  per  cent  damages,  heeidea  intereet,  given 
token  appeal  ie  for  delay. 

Where  the  court  Is  of  the  opinion  that  the  writ  of 
error  has  been  taken  ont  only  for  delay,  it  will  af- 
firm the  Judgment  below,  with  ten  per  cent  dam- 
ages in  addition  to  interest. 

[Nos.  161,  162,  163.] 

Argued  Oct.  23, 1871.    Decided  Oct.  SO,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Suit  was  brought  in  these  cases  in  the  circuit 
court  of  Cook  county,  Illinois,  by  the  defend- 
ants in  error,  to  recover  upon  a  certain  contract 
of  insurance.  Upon  petition  of  the  defendants, 
the  cases  were  removed  to  the  court  below,  and 
in  that  court  judgment  was  given,  after  trial  by 
Juiy  in  each  case,  for  the  plaintiffs ;  whereupon 
the  defendants  sued  out  these  writs  of  error. 

Messrs.  O.  B.  San  mm  and  Robert  Hervey, 
tot  plaintiffs  in  error: 

In  both  counts  the  plaintiffs  in  the  court  be- 
low declared  upon  a  contract  to  insure  them 
"against  loss  or  damage  by  fire  to  the  amount 
of  $4,000,  on  their  stock  ot  staple  and  fancy 
dry  goods  and  Yankee  notions,  contained  in  the 
four-story  brick  building  situate  No.  173  Lake 
street,  in  the  city  of  Chicago,  from  Sep.  27, 
1866,  at  12  .o'clock  noon,  until  the  full  end  and 
term  of  one  year,  thence  next  ensuing,  which 
term  was  to  expire  Sep.  27,  1867,  at  noon;  the 
said  loss  to  be  estimated  according  to  the  true 
and  actual  value  of  the  property  at  the  time 
such  loss  or  damage  should  happen,  and  be 
paid  within  sixty  days  after  notice  and  proof 
thereof,  made  by  the  said  plaintiffs.  It  was, 
however,  provided  in  said  policy,  that  the  said 
defendants  shall  have  the  right  to  replace  said 
lost  or  damaged  property  with  other  of  like 
kind  and  quality,  within  ninety  days  after  hav- 
ing received  notice  of  sucn  loss  or  damage. 
.  .  .  It  was  further  provided  that  this  in- 
surance shall  not  be  considered  valid  until 
countersicfned  by  T.  L.  Miller  agent  of  said  de- 
fendants." 

The  contract  is  to  insure  goods  of  a  certain 
description  in  a  certain  place  for  one  year,  to 
wit,  from  Sep.  27,  1866,  to  Sep.  27,  1867.  And 
fco  entitle  defendants  in  error  to  maintain  the 
judgment,  should  not  the  declaration  show, 
upon  its  face,  by  proper  averments,  that  within 
the  term  and  at  the  particular  place  mentioned 
in  the  contract,  the  goods  mentioned  in  the  con- 
tract were  lost  or  damaged  by  fire? 

And  what  is  the  averment  upon  that  ques- 
tion? 

Following  the  averment  of  interest  in  the 
property  insured,  the  declaration  reads:  "And 
that  afterwards,  to  wit,  on  the  2d  of  March, 
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A.  p.  1867,  the  said  property,  in  the  said  policj 
of  insurance  mentioned,  was  burned,  consumed 
and  destroyed  by  fire,  which  did  not  happen  or 
take  place  by  means  of  any  invasion,"  etc.,  etc 

As  to  where  the  goods  were  burned,  consumed 
and  destroved  by  fire,  the  declaration  is  silent; 
as  to  whether  a  fire  ever  happened  in  173  Lake 
street,  Chicago,  the  declaration  is  silent. 

And  what  is  the  averment  as  to  the  provision 
in  the  contract  mentioned,  viz.,  "Tlus  insure 
ance  shall  not  be  considered  valid  until  coon- 
tersigned  by  T.  L.  Miller,  agent  f* 

Not  one  word. 

It  is  a  general  rule  in  pleading,  that  the  dec- 
laration must  show  a  title  in  the  plaintiff,  or 
the  court  will  arrest  the  judgment. 

Th6  contract  provides  for  payment  of  dam- 
ages, to  be  maae  in  money  sixty  days  after 
notice  and  proof  thereof,  with  the  right  to  the 
plaintiffs  in  error  to  replace  the  go(Ms  lost  or 
damaged  within  ninety  days  after  notice  of  the 
loss.  And  now,  what  are  the  averments  upon 
this  question? 

The  declaration  avers  notice  of  the  loss.  Mar. 
4,  1867. 

The  record  shows  that  May  16,  1867,  the 
plaintiffs  in  the  court  below  commenced  this 
action,  seventy-three  days  after  notice  of  the 
loss,  and  seventeen  days  before  the  right  to  sue 
accrued. 

It  is  submitted  that  the  action  is  premature. 
An  action  does  not  lie  before  a  cause  of  action 
accrues,  and  if  it  be  not  pleaded  in  abatement, 
yet  if  it  appears  upon  tne  record,  it  may  be 
moved  in  arrest  of  judgment. 

Com.'  Dig.  tit.  Action,  E,  Rushton  v.  Aspin- 
wall,  Doug.  679;   9  Wheat.  595. 

For  these  reasons  the  judgment  ought  to  \fs 
arrested. 

Mr,  Lyman  Tnunbull,  for  defendants  in 
error : 

It  is  objected  that  the  declaration,  in  neither 
of  the  cases>  alleges  where  the  goods  were 
burned.  But  each  declaration  does  allege  that 
the  insurance  was  "on  the  stock  of  staple  and 
fancy  dry  goods  and  Yankee  notions  contained 
in  the  four-story  brick  building  situate  Na 
173  Lake  street,  in  the  city  of  Chicago,"  and 
that  "the  said  property,  in  the  policy  of  insur- 
ance mentioned,  was  burned,"  etc.,  which  is 
sufiiciently  specific;  the  inference  from,  the  al- 
legations made  clearly  being  that  the  goods 
were  burned  in  the  buildmg  where  they  were 
insured,  but  if  they  were  not  the  declaration 
in  this  respect  is  as  specific  as  the  policy  of  in- 
surance. If  the  one  does  not  allege  where  tiiie 
goods  were  burned,  neither  does  the  other  limit 
the  liability  to  a  burning  at  any  particular 
place. 

It  is  objected  that  neither  declaration  all^s 
that  the  policy  of  insurance  was  signed  by  the 
agent  of  the  company. 

No  such  allegation  was  necessary.  The  agmit 
himself  may  have  issued  and  delivered  the 
policy,  which  would  dispense  with  his  signa- 
ture ;  or  his  signature  may  have  been  waived  by 
the  companv.  It  was  no  more  necessary  to  al- 
lege that  the  policy  was  signed  by  the  agent 
than  by  the  president  and  secretary  of  the  com- 
pany. The  declaration  alleges  that  the  insur- 
ance company  "made  and  executed  to  the  plain- 
tiffs a  certain  policy  of  insurance  in  writing, 
whereby,"  etc,  ;   and  this  was   sufficient.      If 
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not  executed  so  as  to  bind  the  company,  it  was 
not  the  instrument  declared  on,  and  the  plaln- 
tifTs  must  have  failed  in  their  proof.  In  point 
of  fact,  the  policy  was  countersigned  by  the 
asent,  as  appears  from  a  copy  set  out  in  one 
of  the  declarations.  After  verdict,  the  court 
will  presume  that  every  material  fact,  inferable 
from  what  is  alleged,  was  proved  on  the  trial. 

It  is  objected  to  the  declaration  in  No.  161, 
that  the  action  was  prematurely  brought. 

If  such  were  the  case,  the  objection  could  only 
be  taken  advantage  of  by  plea. 

The  insurance  company  agreed,  by  the  terms 
of  its  policy,  to  pay  for  any  loss  at  the  expira- 
tion of  sixty  days  from  its  occurrence  and 
notice  thereof.  The  declaration  shows  that 
more  than  sixty  days  transpired  before  the 
action  was  brought.  The  liability  of  the  com- 
pany was  then  fixed.  If  the  company  desired 
to  avoid  the  payment  of  the  money  by  replacing 
the  goods  destroyed,  that  was  matter  of  defense 
to  be  shown  by  the  company. 

The  days  allied  in  the  declaration  under  a 
verdict,  as  those  on  which  the  goods  were 
burned  and  the  notice  given,  are  not  material; 
and  different  days  may  nave  been  proved  on  the 
trial,  and  the  court  will  presume  that  such 
proof  was  given,  if  necessary  to  sustain  the 
judgment. 

It  is  objected  to  the  declaration  in  No.  163, 
that  there  is  neither  consideration  nor  promise 
alleged  in  the  first  count.  This  is  immaterial. 
Other  counts  contain  these  allegations,  and  if 
there  be  one  good  count  it  is  sufficient,  even  on 
general  demurrer.     1  Chit.  PI.  669. 

It  being  apparent,  from  the  character  of  the 
objections  in  these  cases,  that  the  writs  of  er- 
ror were  prosecuted  merely  for  delay,  the  de- 
fendants in  error  pray  the  court  to  award  them 
damages,  as  provided  by  the  rules  of  court  in 
such  cases. 

Mr.  Chief  Justice  Cliase  delivered  the  opin- 
ion of  the  court: 

The  court  is  satisfied  that  the  writs  of  error 
in  these  cases  were  prosecuted  merely  for  de- 
lay. The  judgment  of  the  circuit  court  must, 
therefore,  be  affirmed  in  each  case,  with  ten  per 
eent  damages,  under  the  23d  rule. 


THE  STATE  OF  LOUISIANA,  em  rel.  W.  W. 
HANDUN,  Plff.  in  Err,, 

V, 

G.   M.   WICKUFFE,   Auditor   of   Public  Ac- 
counts of  the  State  of  Louisiana. 

(See  8.  C.  12  Wall.  173-175.) 

Judge  appointed  "by  military  authority — when 
power  of,  oeased---^vacancy,  tohen  filled. 

An  appointment  of  a  Judge,  which  was  purely 
military,  aatborized  only  by  the  necessities  of  mili- 
tary occnpatioD,  was  subject  to  revocation  when- 
erer.  In  the  judgment  of  the  military  governor, 
rerocaiion  stionld  become  necessary  or  expedient. 

After  the  civil  Constitution  of  the  state  was  in 
fall  operation,  independent  of  military  control,  the 
anthorlty  derived  from  the  appointment  by  the 
military  governor,  designated  by  the  President, 
ceftsed  of  necessity. 

After  the  office  became  thereby  vacant,  the  gov- 
ernor cooid  enforce  the  vacancy  by  removal,  and 
Oil  It  by  a  new  appointment. 
12  Waix. 


[No.  90.] 
Argued  Oct,  18,  187L    Decided  Oct,  SO,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  history  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Messrs,  W.  *W.  Handlin,  Odleh  Cashing, 
and  J,  T,  Drew  for  plaintiff  in  error. 

Jfr.  Thos,  J.  Durant  for  defendant  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
icm  of  the  court: 

During  the  late  Civil  War,  when  the  state  of 
Louisiana  was  occupied  by  the  troops  of  the 
United  States,  George  F.  Shepley,  who  had  beeu 
appointed  military  governor  of  the  state,  com- 
missioned the  relator,  W.  W.  Handlin,  as  judge 
of  the  third  district  court  of  New  Orleans,  who 
took  the  prescribed  oath  and  entered  upon  the 
duties  of  the  office.  Subsequently,  while  war 
was  yet  flagrant,  a  Constitution  was  adopted  for 
the  state,  under  military  orders,  by  a  portion 
of  its  citizens,  and  Michael  Hahn  was  elected 
governor,  and  was  also  appointed  military 
governor,  in  place  of  Shepley,  by  the  President. 
Handlin,  who  remained  judge  after  the  election 
and  appointment  of  Hahn,  was  removed  from 
office  by  him  on  account,  as  it  appears,  of  a  de- 
cision to  the  effect  that  slavery  still  existed  in 
the  congressional  districts  which  had  been  ex- 
empted by  President  Lincoln  from  the  operation 
of  the  Proclamation  of  Emancipation.  Claim- 
ing that,  notwithstanding  this  removal,  he  re- 
mained of  right  in  office  and  was  entitled  to  ita 
salary,  Handlin  sued  out  a  writ  of  mandamus  in 
the  state  court,  after  the  final  suppression  of  the 
Rebellion  and  reconstruction  of  the  state, 
against  Wickliffe,  as  auditor,  to  compel  pay- 
ment, llie  judgment  of  the  court  was  against 
him,  and  the  mandamus  was  dismissed.  An  ap- 
peal was  taken  to  the  supreme  court  of  the  state, 
and  the  judgment  was  affirmed.  The  case 
comes  here  by  writ  of  error.  It  is  too  clear  for 
argument  that  the  appointment  of  the  relator 
as  judge  was  purely  military,  authorized  only 
by  the  *necessities  of  military  occupa-  [*175 
tion,  and  was  subject  to  revocation  whenever, 
in  the  judgment  of  the  military  governor,  revo- 
cation should  become  necessary  or  expedient. 
The  adoption  of  the  Constitution  during  the 
war,  under  military  orders,  and  the  election  of 
Hahn  as  governor,  did  not  affect  the  military 
occupation,  in  the  judgment  of  the  national 
authorities,  for  Hahn  was  appointed  military 
governor  by  the  President.  If  the  situation 
was  not  clianged,  Hahn,  as  military  governor, 
had  the  same  right  as  his  predecessor  to  revoke 
the  appointment  of  judpe.  If  it  was  changed 
and  tne  civil  Constitution  of  the  state  was  in 
full  operation,  independent  of  military  control, 
the  authority  derived  from  the  appointment  bj 
the  military  governor  designated  by  the  Presi- 
dent, ceased  of  necessity.  The  office  became 
vacant,  and  Hahn  had  whatever  authority  the 
state  Constitution  conferred  to  enforce  the 
vacancy  by  removal,  and  to  fill  it  by  a  new  ap- 
pointment. We  are  unable  to  approve  the 
reasons  assigned  for  removal,  but  we  cannot 
doubt  the  power. 

The  judgment  of  the  Supreme  Court  of 
Louisiana  is,  therefore,  affirmed, 
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SUPBEME  COUBT  OF  THE  VlUlTED  STATES. 


Dec.  Tebm, 


CHRlfeTIAN   J.    HOFFMAN    and    Henry    G. 
Kennedy,  Plffa,  in  Err,, 

V. 

THE    NATIONAL    CITY    BANK    OF   MIL- 
WAUKEE. 

(See  S.  C.  12  Wall.  181-193.) 

Recovery  of  moneys  paid  on  hills  drawn  on 
forged  hills  of  lading — liahility  of  acceptance 
— time  of  acceptance. 

Where  bills  of  exchange  were  drawn,  accom- 
panied with  forged  bills  of  lading,  and  were  dis- 
counted by  a  bank,  and  subsequently  accepted  and 
?ald  by  the  acceptors,  they  cannot  recover  back 
rom  the  bank  the  money  paid  by  them,  on  the 
ground  of  the  forgery  of  the  bills  of  lading,  of 
which  the  bank  was  ignorant  at  the  time  of  their 
discount. 

Proof  that  the  bills  of  lading  were  forgeries, 
could  not  operate  to  discharge  the  liability  of  the 
acceptors  to  pay  the  amounts  to  the  payees  or  their 
Indorsees,  where  the  payees  were  Innocent  holders, 
haying  paid  value  for  the  same  In  the  usual  course 
of  business. 

It  Is  Immaterial,  In  that  regard,  whether  the  bills 
were  accepted  while  In  the  hands  of  the  drawer 
and  at  bis  request,  or  whether  they  had  passed  Into 
the  hands  of  the  payee  before  acceptance,  and  were 
accepted  at  his  request. 

[No.  102.] 

Argued  Oct,  16,  1871.    Decided  Oct.  SO,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiffs  in  error,  to  recover  back  money  paid 
by  them  as  acceptors  of  certain  bills  of  ex- 
change. Judgment  having  been  given  for  the 
defendant,  the  plaintiffs  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  by  the  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiffs  in 
error : 

The  defendant  is  owner  of  certain  drafts 
drawn  upon  the  plaintiffs,  which  the  defendant 
knows  tlie  plaintiffs  will  not  pay  unless  ac- 
companied with  bills  of  lading,  which  will 
authorize  the  plaintiffs  to  receive  the  flour  upon 
the  faith  and  security  of  which  the  drafts  are 
drawn.  And  knowing  this,  the  defendant  pre- 
sented said  drafts  to  the  plaintiffs,  accompanied 
by  forged  bills  of  lading,  and  the  plaintiffs,  be- 
lieving the  bills  of  lading  to  be  genuine,  paid 
the  money  to  the  defendant.  Subsequently  the 
plaintiffs  ascertained  the  forgery,  and  brought 
the  action  for  money  had  and  received,  to  re- 
cover from  the  defendant  the  money  thus  paid, 
as  money  paid  under  mistake. 

Had  the  defendant's  officers  known,  when 
they  presented  them  to  the  plaintiffs,  that  the 
bills  of  lading  were  forged,  their  conduct  would 
have  been  criminal.  Not  knowing  this,  it  will 
be  claimed  that  the  money  was  paid  by  the 
plaintiffs  to  the  defendant  under  a  mistake,  in 
which  both  parties  participated.  But  we  shall 
see  that  this  makes  no  difference.  In  Hudson 
v.  Rohinson,  4  M.  &  S.  478,  Lord  Ellenborough, 
Ch.,  J.,  says:  "An  action  for  money  had  and 
received,  is  maintainable  wherever  the  money 
of  one  man  has,  without  consideration,  got  into 
the  podcet  of  another." 

That  this  principle  is  equally  applicable  to 
payment  of  jnoney  on  forged  paper,  both  par- 
ties, the  party  paying  and  the  party  receiving, 
being  equally  ignorant  and  innocent,  see  Canal 
Bk.  V.  Bk.  of  Albany,  1  Hill,  287,  where  the 
court  says: 
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"The  conduct  of  both  was  bona  fide,  and  the 
negligence,  or  rather  misfortune  of  both,  the 
same.  It  was  the  duty,  or,  more  properly,  a 
measure  of  prudence,  in  each,  to  have  inquired 
into  the  forgery,  which  both  omitted.  But  this 
raises  no  preference,  at  law  or  equity,  in  favor 
of  the  defendants,  but  against  them.  They 
have  obtained  the  plaintiffs'  money  without 
consideration;  not  as  a  gift,  but  under  a  mis- 
take. For  the  very  reason  that  the  parties 
were  equally  innocent,  the  plaintiffs  have  the 
right  to  recover;  and  that  was  conceded 
throughout,  in  the  authority  cited  pn  another 
point  by  the  defendants*  counsel."  U.  8.  Bk.  ▼. 
Bk.  of  Georgia,  10  Wheat.  333. 

In  Bk.  of  Com.  v.  Union  Bk.  3  N.  Y.  230, 
where  it  was  held  i^at  the  acceptor  of  a  draft 
which  was  forged,  not  as  to  the  signature  of 
the  drawer  but  by  an  alteration  in  the  body  of 
the  draft,  might  recover  back  the  money,  as 
money  paid  under  a  mistake.  The  court,  dis- 
tinguishing the  case  from  that  of  the  forgery  of 
the  drawer's  signature,  which  the  acceptor  is 
presumed  to  know,  says : 

"The  greater  negligence,  in  a  case  of  this 
kind,  is  chargeable  on  the  party  who  received 
the  bill  from  the  perpetrator  Of  the  forgery. 
So  far  as  respects  the  genuineness  of  the  bill, 
each  indorser  receives  it  on  the  credit  of  the 
previous  indorsers,"  etc. 

The  bill  of  lading  being  the  inducement  to  the 
plaintiffs  to  accept  and  pay  the  draft,  and  not 
being  within  the  principle  that  the  plaintiffs, 
as  acceptors,  were  bound  to  know  whether  or 
not  it  was  genuine  (that  rule  being  confined  to 
the  signature  only  of  the  drawer)  the  defend- 
ant being  an  indorser  of  the  draft  which  car- 
ried the  bill  of  lading  with  it,  and  having  pre- 
sented the  draft  for  payment  attached  to  the 
bill  of  lading,  should  be  held  to  have  guarantied 
the  genuineness  of  the  bill  of  lading. 

In  Ooddard  v.  Bk.  4  N.  Y.  147,  the  signature 
of  the  drawer  was  forged,  and  the  bill  was  paid 
the  day  after  it  was  protested  by  the  plaintiff, 
without  seeing  the  bill,  for  the  honor  of  the 
drawer ;  the  court  held,  the  money  could  be  re- 
covered back. . 

For  a  full  review  and  very  able  exposition  <rf 
the  cases  and  principles  applicable  to  this  ques- 
tion, see  Ellis  v.  L.  Ins.  d  T.  Co.  4  Ohio  St.  628, 
and  cases  cited  by  counsel  and  court. 

Had  the  plaintiffs  known  the  real  facts  of  the 
case,  they  would  not  ha.ve  accepted  and  paid  the 
drafts,  and  could  not  have  been  compelled  to  do 
so.  ITiey  paid  the  drafts  to  the  defendant,  be- 
cause they  did  not  know  the  facts;  in  other 
words,  under  a  mistake. 

Ifr.  John  W.  Caryt  for  defendant  in  error: 

The  drafts  of  Chapin,  Miles  &  Co.,  were 
genuine.  The  defendant  was  an  innocent  hold- 
er and  indorsee  thereof  for  value,  and  the  fraud 
practiced  by  the  drawers  upon  the  acceptors  or 
drawees,  could  not  affect  the  defendant's  rights, 
and  the  total  want  of  failure  of  consideration 
between  the  drawers  and  drawees,  does  not  give 
the  latter  a  right  of  action  to  recover  back  the 
money  paid  by  them  on  the  drafts  from  such 
bona  fide  indorsee  for  value.  . 

The  rights  of  a  bona  fide  indorsee  of  a  bill  of 
exchange  are  well  settled  in  the  law,  and  this 
court  has  laid  down  a  clear  rule  on  the  subject, 
in  the  case  of  U.  S.  v.  Bk.  15  Pet.  377,  as  fol- 
lows: 

79  U.  B. 
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Hoffman  v.  Bank  of  Milwaukee. 
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"The  rule  is  that  a  want  of  consideration  be- 
tween the  drawer  and  acceptor  is  no  defense 
against  the  right  of  a  third  party,  who  has 
given  a  consideration  for  the  bill,  and  this,  even 
though  the  acceptor  has  been  defrauded  by  the 
drawer;  if  that  be  not  known  by  such  third 
party  before  he  gives  value  for  it." 

The  case  of  Craig  v.  Bihhett,  15  Pa.  238,  is 
directly  in  point.  The  only  distinction  between 
the  two  cases  as  to  the  facts  is :  that  the  drafts 
in  this  case  were  payable  at  sight,  and  were 
paid  by  the  drawees  on  presentation,  and  they 
are  not  seeking  to  recover  back  the  money  whicu 
they  have  paid;  while  in  Craig  v.  Sihbett  the 
drafts  were  time  drafts,  and  were  accepted  by 
the  drawee  on  the  faith  of  bills  of  lading,  which 
afterwards  turned  out  to  be  fictitious,  and  the 
acceptor  resisted  payment  of  the  drafts  on  that 
ground. 

The  case  of  Robinson  v.  Reynolds,  2  Ad.  &. 
El.  (N.  S.)  196,  covers  every  point  in  this  case. 
In  the  case  of  Coggill  v.  Bk,  1  N.  Y.  113,  Bron- 
son,  J.,  in  afiirming  the  judgment,  says:  "It 
is  enough  that  the  holder  has  a  good  title  to  the 
bill,  so  that  the  acceptor,  on  paying  it,  can 
properly  charge  the  amount  against  the  funds 
of  the  drawer  in  his  hands,  if  there  be  any;  and 
if  there  be  none,  that  he  may  have  an  action 
against  the  di'awer  for  money  paid  to  his  use. 
As  the  acceptor  can  never  resort  to  the  payee 
or  indorser,  he  has  no  interest  in  knowing 
through  whose  hands  the  bill  has  passed,  except 
for  the  purpose  of  ascertaining  that  the  holder 
has  good  title." 

The  plaintiifs  oould  not  have  maintained  this 
action,  had  the  drafts  themselves  been  forgeries- 
They  were  negotiated  to  defendant  for  value. 
It  thereby  be^me  a  bona  fide  holder  and  in- 
dorsee for  value;  and  when  the  same  were  ac- 
cepted or  paid  by  the  drawees,  they  made  them- 
selves the  principal  debtors.  The  defendant 
must  be  regarded  as  a  stranger  to  the  acceptor 
as  to  the  consideration,  and  the  acceptor  is 
estop|>ed  to  allege  that  the  drafts  were  forged, 
or  any  other  defense,  not  affecting  the  char- 
acter of  the  defendant  as  a  bona  fide  holder. 

The  drawee  of  a  bill  is  held  bound  to  know 
the  .handwriting  of  his  correspondent,  the 
drawer;  and  if  he  accepts  or  pays  a  bill  in  the 
hands  of  a  bona  fide  holder  for  value,  he  is  con- 
cluded by  the  act^  although  the  bill  turns  out 
to  be  a  forgery.  If  he  has  accepted,  he  must 
pay,  and  if  he  has  paid,  he  cannot  recover  the 
monev  back. 

Goddard  v.  Bk.  4  N.  Y.  147 ;  Bk,  of  Com.  v. 
Union  Bk.  3  N.  Y.  230 ;  TJ,  8.  Bk.  v.  Bk.  of  Oa. 
10  Wheat.  333,  348;  Price  v.  Neale,  3  Burr. 
1355. 

If  the  plaintiffs  could  not  defeat  the  accept- 
ance or  payment  of  their  drafts;  if  they  were 
forgeries,  much  less  can  they  attain  the  same 
object  by  alleging  the  forgery  of  some  other 
paper,  not  a  part  of  the  draft. 

Tlie  plaintiffs  did  not  derive  title  to  the 
forged  bills  of  lading,  or  the  property  they  pur- 
ported to  represent,  through  the  defendant. 
They  were  not  the  vendees  of  the  defendant; 
but  derived  their  title  directly  from  Chapin, 
>li1esi,  A  Co.,  their  own  correspondents. 

The  title  to  the  property  did  not  pass,  and 
by  the  terms  of  the  bills  of  lading  did  not  pur- 
port to  pass,  to  or  through  defendant,  but 
12  Wall. 


passed  directly  from  the  shippers  to  plaintiffs. 
The  bills  of  lading  with  the  drafts  were  deliv- 
ered to  defendant,  and  were  forwarded  by  der 
fendant.  Such  delivery  did  not  vest  the  legal 
title  in  the  defendant,  but  operated  only,  at  the 
most,  as  an  equitable  mortgage,  pledge  or  lien 
to  the  defendant,  until  the  drafts  were  accepted 
or  paid,  when  all  interest  of  the  defendant 
ceased.  It  was  entirely  optional  with  plain- 
tiffs, whether  to  pay  or  not  to  pay  the  drafts. 
Their  payment  was  a  voluntary  act,  done  at  the 
request  of  Chapin,  Miles,  &  Co.  Plaintiffs  were 
under  no  compulsion  or  obligation  to  defendant 
to  pay;  they  made  payment  because  they  be- 
lieved it  for  their  interests  so  to  do,  in  pur- 
suance of  their  agreement  with  Chapin,  Miles, 
&  Co. 

Ketcham  v.  Bk.  19  N.  Y.  499. 

In  the  bills  of  lading,  Chapin,  Miles,  &  Co. 
were  named  as  the  shippers,  and  the  plaintiffs 
as  consignees.  The  consignee  is  the  presump- 
tive owner  of  the  property  named  in  the  bill  of 
lading. 

Grove  v.  Brien,  8  How.  429;  Lawrence  v. 
Minturn,  17  How.  100,  15  L.  ed.  58. 

The  mere  delivery  of  the  bills  of  lading  to  de- 
fendant, without*  any  indorsement  or  assign- 
ment thereof,  did  not  give  defendant  any  inter- 
est in  or  title,  either  general  or  special,  to  the 
property  named  in  the  bill  of  lading. 

Bk.  V.  Jones,  4  Den.  489. 

The  payment  by  plaintiffs  was  voluntary, 
and  for  that  reason  they  cannot  recover  back 
the  money  paid.  Money  paid  voluntarily  can- 
not be  recovered  back,  unless  the  party  to  whom 
the  money  is  paid  cannot,  in  good  conscience, 
retain  it. 

Plaintiffs  were  not  bound  to  pay  the  drafts 
to  defendant;  if  they  had  refused,  defendant 
could  not  have  enforced  payment;  hence  we  say 
payment  was  voluntary,* 

Aiken  v.  Short,  1  Hurl.  &  N.  210;  Wilson  y. 
Barker,  50  Me.  447 ;  Edgar  v.  Shields,  1  Grant, 
361;  Bree  v.  Holhech,  2  Doug.  655;  Corkle  v. 
Maxwell,  3  Blatchf.  413. 

Admitting,  for  the  purposes  of  the  argument, 
that  plaintiffs  have  a  ri^ht  of  action  to  re- 
cover back  the  money  paid  by  them  on  these 
drafts,  such  action  will  not  lie  against  the  de- 
fendant, but  only  against  the  National  Park 
Bank  of  New  York. 

Bk.  of  Metropolis  v.  N,  E.  Bk.  1  How.  234. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Acceptors  of  a  bill  of  exchange,  by  the  act 
of  acceptance,  admit  the  genuineness  of  the 
signatures  of  the  drawers,  and  the  competency 
of  the  drawers  to  assume  that  responsibility. 
Such  an  act  imports  an  engagement,  on  the 
part  of  the  acceptor,  to  the  payee  or  other  law- 
ful holder  of  the  bill,  to  pay  the  same,  if  duly 
presented,  when  it  becomes  due,  according  to 
the  tenor  of  the  acceptance.  He  engages  to  pay 
the  holder,  whether  payee  or  indorsee,  the  full 
amount  of  the  bill  at  maturity,  and  if  he  does 
not,  the  holder  has  a  right  of  action  against 
him,  and  he  may  also  have  one  against  the 
drawer.  Drawers  of  bills  of  ^change,  how- 
ever, are  not  *liable  to  the  holder,  under  [*187 
such  circimistances,  until  it  appears  that  the 
bill  was  duly  presented,  and  that  the  acceptor 
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refused  or  neglected  to  pay  the  same  according 
to  the  tenor  of  the  instrument,  as  their  liabilil^ 
is  contingent  and  subject  to  those  conditions 
precedent. 

Three  bills  of  exchange,  as  exhibited  in  the 
record,  were  drawn  by  Chapin,  Miles,  k  Co., 
payable  to  the  order  of  the  defendants,  and  the 
record  shows  that  they,  the  defendants,  received 
and  discounted  the  tmree  bills  at  the  request  of 
the  drawers.  Attached  to  each  bill  of  exchange 
was  a  bill  of  lading  for  two  hundred  barrels  of 
flour,  shipped;  as  therein  represented,  by  the 
drawers  of  the  bills  .of  exchange,  and  consigned 
to  the  plaintiffs;  and  the  record  also  shows  that 
the  drawers,  in  each  case,  sent  a  letter  of  ad- 
vice to  the  consignees  apprising  them  of  the 
shipment,  and  that  they  would  draw  on  them  as 
such  consignees  for  the  resoective  amounts 
specified  in  the  several  bills  of  exchange. 
Prompt  reply  in  each  case  was  communicated 
by  the  plaintiffs,  acknowledging  the  receipt  of 
the  letter  of  advice  sent  by  the  shippers,  and 
promising  to  honor  the  bills  of  exchange,  as 
therein  requested.  Evidence  was  also  intro- 
duced by  the  plaintiffs  showing  that  the  de- 
fendants indorsed  the  bills  of  exchange  and  for- 
warded the  same,  with  the  bills  of  lading  at- 
tached, to  the  National  Park  Bank  of  the  city 
of.  New  York,  their  regular  correspondents; 
that  the  same  were  subsequently  indorsed  by 
the  latter  bank,  and  forwarded  to  the  Common- 
wealth Bank  of  Philadelphia  for  collection ;  that 
the  Commonwealth  Bank  presented  the  bills  of 
exchange,  with  the  bills  of  lading  atteched,  to 
the  plaintiffs,  as  the  accepters,  and  that  the^ 
paid  the  respective  amounts  as  they  had  previ- 
ously promised  to  do,  and  that  the  Common- 
wealth Bank  remitted  the  proceeds  in  each  case 
to  the  National  Park  Bank,  where  the  re- 
spective amounts  were  credited  to  the  defend- 
ante.  Proof  was  also  introduced  by  the  plain- 
tiffs showing  that  each  of  the  bills  of  lading 
was  a  forgery,  and  that  the  plaintiffs,  before 
the  commencement  of  the  suit,  tendered  the 
same  and  the  bills  of  exchange  te  the  defend- 
188*]  ante,  *and  that  they  demanded  of  the 
defendants,  at  the  same  time,  the  respective 
amounts  so  paid  by  them  to  the  Commonwealth 
Bank.  Payment  as  demanded  being  refused, 
the  plaintiffs  brought  an  action  of  assumpsit 
a^inst  the  defendants  for  monev  had  and  re- 
ceived, claiming  to  recover  back  the  several 
amounts  so  paid  as  money  paid  by  misteke; 
but  the  verdict  and  judgment  were  for  the  de- 
fendants, and  the  plaintiffs  sued  out  a  writ  of 
error,  and  removed  the  cause  into  this  court. 
Testimony  was  also  introduced  by  the  defend- 
ante  tending  te  show  that  the  shippers  were 
millers;  that  they  made  an  arrangement  with 
the  plaintiffs  to  ship  flour  to  them  at  Phila- 
delphia for  sale  in  that  market,  the  plaintiffs 
agreeing  that  they,  the  shippers,  might  draw 
on  them  for  advances  on  the  flour,  te  be  re- 
imbursed out  of  the  proceeds  of  the  sales;  that 
for  more  than  a  year  they  had  been  in  the  habit 
of  shipping  flour  to  the  plaintiffs  under  that 
arrangement  and  of  negotiating  drafts  on  the 
plaintiffs  te  the  banks  in  that  city,  accom- 
panied by  bills  of  lading  in  form  like  those 
given  in  evidence  in  this  case;  that  the  drafte, 
with  the  bills  of  ladins  attached,  were  sent  for- 
ward by  the  banks,  where  the  same  were  dis- 
counted, and  that  the  same  were  paid  by  the 
368 


plaintiffs;  that  the  drawers  of  the  drafts  in 
every  case  notified  the  plaintiffs  of  the  same, 
and  that  the  plaintiffs,  as  in  this  case,  answered 
the  letter  of  advice  and  pr<»nised  to  pay  the 
amoimt.  They  also  proved  that  the  drawers  of 
the  drafts  in  this  case  informed  their  cashier 
that  the  same  would  always  be  drawn  upon 
property  and  that  the  bills  of  lading  would  ac- 
company the  drafte,  and  that  they  had  no 
knowledge  or  intimation  that  the  bills  of  ladins 
were  not  genuine.  Instructions  were  requesteS 
by  the  plaintiffs,  that  if  the  jury  found  that 
the  respective  bills  of  lading  were  not  genuine, 
that  they  were  entitled  te  recover  the  several 
amounte  paid  te  the  Commonwealth  Bank,  with 
interest;  but  the  court  refused  to  mve  the  m- 
struction  as  prayed,  and  instructed  the  jury 
that  if  they  found  the  facte  as  shown  by  the  de- 
fendante,  the  plaintiffs  could  not  recover  in  the 
case,  even  though  they  should  find  that  the 
several  bills  of  lading  were  a  forgery. 

•Money  paid  under  a  misteke  of  facte,  [*189 
it  is  said,  may  be  recovered  back  as  having  been 
paid  without  consideration;  but  the  decisive  an- 
swer to  that  suggestion,  as  applied  to  the 
case  before  the  court  is :  that  money  paid,  as  in 
this  case,  by  the  acceptor  of  a  bill  of  exchange 
to  the  payee  of  the  same  or  to  a  subsequent  in- 
dorsee, in  discharge  of  his  legal  obligation  as 
such,  is  not  a  payment  by  mistake  nor  without 
consideration,  unless  it  be  shown  that  the 
instrument  was  fraudulent  in  its  inception,  or 
that  the  consideration  was  illegal,  or  that  the 
facts  and  circumstences  which  impeach  the 
transaction,  as  between  the  acceptor  and  the 
drawer,  were  known  to  the  payee  or  subsequent 
indorsee  at  the  time  he  became  the  holder  of 
the  instrument.  Fitoh  t.  Jones,  5  £11.  &.  Bl. 
238;  Arhouin  v.  Anderson,  1  Ad.  &  Ell.  (N.  S.) 
498;  Smith  v.  Braine,  16  Ad.  &  Ell.  (N.  S.) 
244;  Hall  v.  Featherstone,  3  Hurl.  &  N.  287. 

Such  an  instrument,  as  between  the  payee 
and  the  acceptor,  imports  a  sufiicient  considera- 
tion; and  in  a  suit  by  the  former  against  the 
latter,  the  defense  of  prior  equities,  as  between 
the  acceptor  and  the  drawer,  is  not  open  un- 
less it  be  shown  that  the  payee,  at  the  time  he 
became  the  holder  of  the  instrument,  had 
knowledge  of  those  facts  and  circumstences. 

Attempt  is  made  in  argument  to  show  that 
the  plaintiffs  accepted  the  bills  of  exchange  upon 
the  faith  and  security  of  the  bills  of  la£ng  at- 
tached to  the  same  at  the  time  the  bills  of  ex- 
change   were    discounted    by    the  defendants. 
Suppose  it  was  so,  which  is  not  satisfactorily 
proved,  still  it  is  not  perceived  that  the  con- 
cession, if  made,  would  benefit  the    plaintiffs, 
as  the  bills  of  exchange  are  in  the  usual  form 
and  contein  no  reference  whatever  to  the  bills 
of  lading,  and  it  is  not  pretended  that  the  de- 
fendante  had  any  knowledge  or  intimation  that 
the  bills  of  lading  were  not  genuine;  nor  is  it 
pretended  that  they  made   any    representation 
upon  the  subject  to  induce  the  plaintiffs  to  con- 
tract any  such    liability.    They    received    the 
bills  of  exchange  in  the  usual  course  of  their 
business  as  a  j^nk  of  discount  and    paid   the 
full  amount  of  the  net  proceeds  of  the  same  to 
the  drawers,  and  it  is  not  'even   sug-    [*190 
gested  that  any  act  of  the  defendants,   except 
the  indorsement  of  the  bills  of  exchange  in  the 
usual  course  of  their  business,  operat^  to  the 
prejudice  of  the  plaintiffs  or  prevented   them 
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from  making  an  earlier  discovery  of  the  true 
character  of  the  transaction.  On  the  contrary, 
it  distinctly  appears  that  the  drawers  of  the 
bills  of  exchange  were  the  regular  correspond- 
ents of  the  plaintiffs,  and  that  they  became  the 
acceptors  of  the  bills  of  exchange  at  the  re- 
quest of  the  drawers  of  the  same  and  upon 
ttieir  representations  that  the  flour  mentioned 
in  the  bills  of  lading  had  been  shipped  to  their 
firm  for  sale  under  the  arrangement  before  de- 
scribed. 

Beyond  doubt  the  bills  of  lading  gave  some 
credit  to  the  bills  of  exchange  beyond  what  was 
created  by  the  pecuniary  standing  of  the  par- 
ties to  the  same,  but  it  is  clear  that  they  are  not 
a  part  of  those  instruments  nor  are  they  re- 
ferred to,  either  in  the  body  of  the  bills  or  in 
the  acceptance,  and  they  cannot  be  regarded  in 
any  more  favorable  light  for  the  plaintiffs  than 
as  colI%^ral  security  accompanying  the  bills 
of  exchange. 

Sent  forward,  as  the  bills  of  lading  were,  with 
the  bills  of  exchange,  it  is  beyond  question  that 
the  property  in  the  same  passed  to  the  acceptors 
when  they  paid  the  several  amounts  therein 
specided,  as  the  lien,  if  any,  in  favor  of  the  de- 
fendants was  then  displaced  and  the  plaintiffs 
became  entitled  to  the  instruments  as  the  muni- 
ments of  title  to  the  flour  shipped  to  them  for 
sale  and  as  security  for  the  money  which  they 
had  advanced  under  the  arrangement  between 
them  and  the  drawers  ol  the  bills  of  exchange. 
Proof,  therefore,  that  the  bills  of  lading  were 
forgeries  could  not  operate  to  discharge  the  lia- 
bility of  the  plaintiffs,  as  acceptors,  to  pay  the 
amounts  to  the  payees  or  their  indorsees,  as  the 
payees  were  innocent  holders,  having  paid  val- 
ue  for  the  same  in  the  usual  course  of  ousiness. 
Leather  v.  Simpson,  L.  R.  11  Eq.  p.  398. 

Different  rules  apply  between  the  immediate 
parties  to  a  bill  of  exchange,  as  between  the 
drawer  and  the  acceptor  or  between  the  payee 
and  the  drawer,  aa  the  only  consideration 
191*]  *as  between  those  parties  is  that  which 
moves  from  the  plaintiff  to  the  defendant;  and 
the  rule  is,  if  that  consideration  fails,  proof  of 
that  fact  is  a  good  defense  to  the  action.  But 
the  rule  is  otherwise  between  the  remote  parties 
to  the  bill,  as,  for  example,  between  the  payee 
and  the  acceptor,  or  between  the  indorsee 
and  the  acceptor,  as  two  distinct  considerations 
come  in  question  in  every  such  case  where  the 
payee  or  indorsee  became  the  holder  of  the  bill 
before  it  was  overdue  and  without  any  knowl- 
edge of  the  facts  and  circumstances  which  im- 
peach the  title  as  between  the  immediate  par- 
ties to  the  instrument.  Those  two  considera- 
tions are  as  follows:  First,  that  which  the  de- 
fendant received  for  his  liability,  and,  second- 
ly, that  which  the  plaintiff  gave  for  his  title; 
and  the  rule  is  well  settled  that  the  action  be- 
tween the  remote  parties  to  the  bill  will  not 
be  defeated  unless  there  be  an  absence  or  fail- 
ure of  both  these  considerations.  Robinson  v. 
Reynolds,  2  Q.  B.  202;  2  Ad.  &  E.  (N.  S.)  202; 
8.  C.  in  error,  2  lb.  210;  Byles,  Bills,  6th  Am. 
ed.  124 ;  Thiedemann  v.  Ooldschmidt,  1  De  Gex, 
P.  &  J.  p.  in. 

Unless  both  considerations  fail  in  a  suit  by 
the  payee  against  the  acceptor,  it  is  clear  that 
the  action  may  be  maintained,  and  many  decid- 
ed eases  affirm  the  rule,  where  the  suit  is  in  the 
name  of  a  remote  indorsee  against  the  acceptor, 
12  Wali*. 


that  if  any  intermediate  holder  between  the 
defendant  and  the  plaintiff  gave  value  for  the 
bill,  such  an  intervening  consideration  will  sus- 
tain the  title  of  the  plaintiff.  Hunter  v.  Wil- 
son, 4  Exch.  489;  Boyd  v.  McCann,  10  Md.  118; 
Howell  T.  Crane,  12  La.  Ann.  126;  Watson  v. 
Flanagan,  14  Tex.  354. 

Where  it  was  arranged  between  a  drawer  and 
his  correspondent  that  the  latter  would  accept 
his  bills  in  consideration  of  produce  to  be 
shipped  or  transported  to  the  acceptor  for  sale, 
the  supreme  court  of  Pennsylvania  held,  in 
Craig  v.  Bihhett,  15  Pa.  240,  that  the  acceptor 
was  bound  to  the  payee  by  his  general  accept- 
ance of  a  bill,  although  it  tum^  out  that  the 
bill  of  lading  forwarded  at  the  same  time  with 
the  bill  of  exchange  was  fraudulent,  it  not  be- 
ing shown  that  the  payee  of  the  bill  *wa8  [*192 
privy  to  the  fraud.  Evidence  was  introduced 
m  that  case  showing  that  the  payee  knew  what 
the  terms  of  the  arrangement  between  the 
drawer  and  the  payee  were,  but  the  court  held 
that  mere  knowledge  of  that  fact  was  not  suffi- 
cient to  constitute  a  defense,  as  the  payee  was 
not  a  party  to  the  arrangement  and  was  not  in 
any  respect  a  surety  for  the  good  faith  and  fair 
dealing  of  the  shipper. 

Failure  of  consideration,  as  between  the 
drawer  and  acceptor  of  a  bill  of  exchange,  is  no 
defense  to  an  action  brought  by  the  payee 
against  the  acceptor,  if  the  acceptance  was  un- 
conditicmal  in  its  terms,  and  it  appears  that 
the  plaintiff  paid  value  for  the  bill,  even  though 
the  acceptor  was  defrauded  by  the  drawer,  un- 
less it  be  shown  that  the  payee  had  knowledge 
of  the  fraudulent  acts  of  the  drawer  before  he 
paid  such  value  and  became  the  holder  of  the 
instrument.  V.  8.  v.  Bank  of  Metropolis,  15 
Pet.  393. 

Testimony  to  show  that  the  payees  were  not 
bona  fide  holders  of  the  bills  would  be  admis- 
sible in  a  suit  by  them  against  the  acceptors, 
and  would  constitute,  if  believed,  a  good  de- 
fense, but  the  evidence  in  this  case  does  not 
show  that  they  did  anything  tlat  is  not  entire- 
ly sanctioned  by  commercifd  usage.  They  dis- 
counted these  bills  and  they  had  a  right  to  pre- 
sent them  for  acceptance,  and  having  obtained 
the  acceptance  they  have  an  undoubted  right 
to  apply  the  proceeds  collected  from  the  ac- 
ceptors to  their  own  indemnity.  Thiedemann 
V.  Ooldschmidt,  1  De  Gex,  F.  &  J.  10;  Robin- 
son V.  Reynolds,  2  Ad.  &  E.  (N.  S.)  211. 

Forgery  of  the  bills  of  lading  would  be  a 
good  defense  to  an  action  on  the  bills  if  the  de- 
fendants in  this  case  had  been  the  drawers,  but 
they  were  payees  and  holders  for  value  in  the 
regular  course  of  business,  and  the  case  last 
referred  to,  which  was  decided  in  the  exchequer 
chamber,  shows  that  such  an  acceptance  binds 
the  acceptor  conclusively  as  between  them  and 
every  bona  fide  holder  for  value. 

Very  many  cases  decide  that  the  drawee  of  a 
bill  of  exchange  is  bound  to  know  the  handwrit- 
ing of  his  correspondent,  •the  drawer,  [*193 
and  that  if  he  accepts  or  pays  a  bill  in  the 
hands  of  a  bona  fide  holder  for  value,  he  is  con- 
cluded by  the  act,  although  the  bill  turns  out 
to  be  a  forgery.  If  he  has  accepted  he  must 
pay,  and  if  he  has  paid  he  cannot  recover  the 
money  back,  as  the  money,  in  such  a  case,  is 
paid  in  pursuance  of  a  legal  obligation  as  un- 
derstood in  the  commercial  law.     Ooddard  v. 
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Meroh.  Bank,  4  N.  Y.  149;  Bank  of  Commerce 
▼.  Union  Bank,  3  N.  Y.  234;  U.  8,  Bank  v. 
Banic  of  Ua,  iO  Wheat.  348;  Price  v.  Neale, 
3  Burr.   1365. 

Diffijculty  sometimes  arises  in  determining 
whether  the  plaintiff,  in  an  action  on  a  bill  ol 
'exchange,  is  the  immediate  promisee  of  the  de- 
fendant, or  whether  he  is  to  be  regarded  as  a 
remote  party,  but  it  is  settled  law  that  the 
payee,  where  he  discounts  the  bill  at  the  re- 
quest of  the  drawer,  is  regarded  as  a  stranger 
to  the  acceptor  in  respect  to  the  consideration 
for  the  acceptance;  consequently,  if  the  accept- 
ance is  absolute  in  its  terms  and  the  bill  is  re- 
ceived in  good  faith  and  for  value,  it  is  no 
answer  to  an  action  by  him  that  the  defend- 
ant received  no  consideration  for  his  accept- 
ance or  that  the  consideration  therefor  has 
failed;  and  it  is  immaterial  in  that  behalf 
whether  the  bill  was  accepted  while  in  the 
hands  of  the  drawer  and  at  his  request,  or 
whether  it  had  passed  into  the  hands  of  the 
payee  before  acceptance  and  was  accepted  at 
his  request.  Pars.  Bills,  179;  Munroe  v.  Bor- 
dier,  8  G.  B.  862. 

Certain  other  defenses,  such  as  that  the  pay- 
ments were  volimtarily  made,  and  that  the  title 
to  the  bills  at  the  time  the  pa3rments  were  made 
was  in  the  National  Park  Bank,  were  also  set 
up  by  the  defendants,  but  the  court  does  not 
nnd  it  necessary  to  examine  those  matters,  as 
they  are  of  the  opinion  that  the  payments,  if 
made  to  the  payees  of  the  bills,  as  contended  by 
the  plaintiffs,  were  made  in  pursuance  of  a  le- 
gal obligation,  and  that  the  money  cannot  be 
recovered  back. 

Judgment  affirmed. 


JESSIE  J.  COX  et  al,  Plffs,  in  Err,, 

EUSHA  B.  LOTT. 

(See  S.  C.  ** State  Tonnaae  Taa  Oases,"  12  Wall. 
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State  act  levying  duty  of  tonnage  unconstitu- 
tional— vessels  plying  between  different  ports 
of  same  state. 

A  state  act  which  levied  a  tax  on  all  steamboats, 
vessels  and  other  water  craft,  plying  in  the  navi- 
gable waters  of  the  state,  at  the  rate  of  one  dollar 
per  ton  of  the  registered  tonnage  thereof,  is  in  di- 
rect contravention  of  the  prohibition  of  the  CJon- 
stltution,  that  "No  state  shall,  without  the  consent 
of  Congress,  levy  any  duty  of  tonnage." 

The  prohibition  extends  to  all  ships  and  vessels 
entitled  to  the  privileges  of  ships  and  vessels  em- 
ployed in  the  coasting  trade,  whether  employed  in 
commercial  intercourse  between  ports  in  different 
states,  or  between  different  ports  in  the  same  state. 

Taxes  levied  bv  a  state  upon  ships  and  vessels, 
owned  by  the  citizens  of  the  state  as  property, 
based  on  a  valuation  of  the  same  as  property,  are 
not  within  the  prohibition  of  the  Constitution. 

[No.  146.] 
Argued  Apr,  I4,  1871,    Decided  Oct,  SO,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

Suit  was  brought  by  the  plaintiffs  in  error, 
in  the  circuit  court  of  Mobile  county,  Alabama, 
to  recover  back  a  certain  tax.  Juagment  hav- 
ing been  given  for  the  plaintiffs,  the  defend- 
ant took  an  appeal  to  the  supreme  court  of 
the  state,  by  which  the  said  judgment  was  re- 

NOTB. — Where  ships  are  tawal>le — see  note,  87  L. 
B.  A.  618. 
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I  versed;  whereupon  the  plaintiffs  sued  out  this 
writ  of  error. 

The  case  is  further  stated  bv  the  court. 

Messrs,  P.  Hamilton  and  J.  A.  Ganip- 
bell,  for  plaintiffs  in  error: 

The  tax  is  laid  upon  this  vessel  or  boat,  this 
instrument  of  navigation,  while  plving  on  the 
navigable  waters  of  the  state.  If  it  were  tied 
to  the  wharf  or  fastened  to  the  bank,  or  used 
for  any  purpose  but  navigating  the  navigable 
waters  of  the  state,  the  tax,  by  the  terms  of  the 
act  would  not  apply. 

The  right  to  navigate  is  made  to  depend  on 
payment  of  this  tax. 

This  tax  is  to  be  paid  each  year,  on  demand. 
If  not  so  paid,  the  use  of  the  boat  is  to  be  pre- 
vented by  seizure  and  sale. 

The  case  clearly  shows  a  violation  p{  the  act 
of  Congress,  and  is  in  violation  of  one  of  the 
fundamental  conditions  of  the  admi^ion  of 
Alabama  into  the  Union,  which  forbids  leg- 
islation of  the  description  here  sought  to  bis 
enforced  and,  therefore,  the  law  is  void. 

The  tax  by  the  state  should  be  upon  prop- 
erty as  property,  and  not  upon  investments  be- 
cause they  are  in  the  shape  of  vessels  or  boats, 
and  measured  by  their  capacity  as  vessels  <^ 
bdats,  which  is  the  case  here. 

The  state  can  tax  the  property  of  the  citizen, 
no  matter  how  unwisely,  without  objection  from 
the  Federal  Constitution;  but  it  cannot  tax 
those  articles  which  are  exclusively  within  the 
regulation  of  the  general  government.  That 
is  to  say:  if  the  subject  is  within  the  regula- 
tion adopted  by  Congress,  the  state  cannot  im- 
pose a  tax  upon  it  in  the  character  in  which  it 
fs  regulated  oy  Congress,  although  it  may  tax 
the  citizen  upon  so  much  of  his  property  as 
may  be  invested  therein. 

The  principle  is  recognized  in  Battle  t.  Mo^ 
bile,  9  Ala.  234,  238.  The  city  corporation 
levied  a  tax  on  all  property  of  ito  citizens  and 
within  its  limits.  Under  this,  the  liability  of 
a  steamboat,  engaged  in  the  same  business  as 
these  boats,  was  denied.  The  validity  of  the 
tax  was  maintained.  "The  tax  not  being  a  spe- 
cific tax,  applicable  alone  to  steamboats,  but  a 
general  one,  extending  to  all  personal  estate." 

See  Hays  v.  Steamship  Co.  17  How.  600,  15 
L.  ed.  255. 

Here,  directlv  the  reverse  is  the  case;  this  tax 
is  applicable  alone  to  steamboats  and  to  steam- 
boats in  use;  that  is,  the  very  instruments  of 
commerce. 

Vessels  are  instruments  of  commerce,  and  fall 
within  the  power  of  Congress  to  r^^ate  com- 
merce. 

Gibbotis  v.  Ogden,  9  Wheat.  186;  People  v. 
BrookSt  4  Den.  479;  Steamboat  Co.  v.  Irving- 
ston,  3  Cow.  7^2;  People  v.  R,  d  8,  R,  Co.  16 
Wend.  131. 

The  vessels  or  boats  in  this  case  have  all  con- 
formed to  the  reg^ations  of  the  Congress,  and 
have  been  enrolled  and  licensed  for  the  coast- 
ing trade,  and  were  in  that  conditicm  at  the 
time  of  the  attempted  collection  of  the  tax.  1 
Bright.  Dig.  138. 

llie  very  form  of  the  acts  declares  the  inten- 
tion to  tax  these  boats  as  objects  of  regula- 
tion by  Congress ;  the  tax  is  measured  by  their 
registered  tonnage,  and  is  to  be  collected  at  the 
port  where  registered. 

The  boats  are  also  subject  to  another  set  of 
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regulations  established  by  Congress  for  the 
government  of  vessels  propelled  in  whole  or  in 
part  by  steam,  and  by  them  are  required  to  be 
enrolled.  Act,  July  7,  1838,  Mar.  3,  1843,  and 
acts  of  1852  and  1866;  WaHng  ▼.  Clarke,  5 
How.  466. 

This  tax  is  in  direct  contravention  of  the 
prohibition  of  the  Constitution:  ''No  state 
shall,  without  the  consent  of  Congress,  lay 
any  dutjr  of  tonnage." 

There  is  no  pretense  of  consent  by  Congress. 
This  prohibition,  therefore,  stands,  in  this  in- 
stance, as  a  universal  and  unqualified  prohibi- 
tion.   ''No  state  shall  lay  dut^  of  tonnage." 

Tonnage  means  capacity  of  the  ship  or  vessel. 
The  prohibition  is,  therefore,  tantamoimt  to 
"no  state  shaJl  levy  any  duty  on  vessels  in 
projportion  to  their  capacity."  Bouv.  L.  Die. 
7«  Tonnage. 

Duty  means  tax,  toll,  impost,  custom.  Web. 
Die. 

The  obvious  intent  of  this  prohibition  is,  to 
forbid  a  tax  upon  vessels  proportioned  to  their 
tonnage;  a  certain  rate  on  each  ton. 

Sieamahip  Co,  v.  Port  Wardens,  6  Wall.  34. 
18  L.  ed.  750;  and  see,  3  Stew.  &  P.  304;  3 
Strobh.   599;   4  Rich.  289. 

If  this  be  so,  the  argimient  is  exhausted,  and 
the  tax  is  illegal;  for  it  is  a  tax  proportioned 
to  tonnage. 

It  is  contended,  in  behalf  of  the  state,  that 
this  is  but  the  exercise  by  it  of  the  taxing 
power;  and  that  these  boats  being  used  in 
navigating  purely  within  its  limits,  the  prohi- 
bition of  the  Federal  Constitution  does  not  ap- 
ply to  this  tax;  that  it  can  tax  its  citizens  and 
property  in  any  form  it  sees  fit. 

litis  position  does  not  meet  the  objection 
drawn  from  the  act  of  Congress  of  Mar.  1819, 
and  the  ordinance  of  the  Alabama  Convention 
of  Aug.*  1819.  With  all  its  power  of  taxation, 
the  state  cannot  levy  a  tax  directly  or  indi- 
rectly upon  the  navigation  of  its  rivers. 

It  does  not  meet  the  objection,  that  this  legis- 
lation conflicts  with  the  exclusive  power  of 
Congress  over  this  subject  of  navigation  of  all 
navigable  rivers,  and  which  seems  to  be  defi- 
nitely settled  by  the  recent  decisions  of  this 
eourt. 

The  Belfast,  7  Wall.  624,  19  L.  ed.  266 ;  War- 
ing V.  Clarke,  6  How^.  465. 

The  position  does  not  meet  the  language  of 
the  prohibition,  which  expresses  a  universal 
proposition,  without  limitation  or  condition. 

The  prohibition  is  not  limited  to  tonnage 
duties  upon  vessels  engaged  in.foreiern  or  in- 
terstate commerce. 

It  is  not  found  In  the  Constitution  in  con- 
nection with  any  grant  of  power  to  Congress, 
nor  in  connection  with  any  subject  theretofore 
treated,  from  which  any  limitation  or  qualifica- 
tion €)i  the  prohibition  can  be  inferred. 

It  Is  placed  in  juxtp position  with  other  abso- 
Inte  denials  of  power  to  the  states;  its  com- 
panion denials  are  absolute,  and  are  matters  of 
national  concern — ^raising  troops  and  ships  of 
war  in  times  of  peace,  making  agreements  with 
other  states,  foreign  nations,  etc.  This,  like 
them.  Is  absolute  in  its  terms  and  is  of  nation- 
al concern. 

Its  scope  is,  plainly,  to  withhold  all  power  of 
taxation  in  that  form  from  the  states.  Leav- 
ing the  states  unrestrained  in  their  power  to 
12  WaU-. 


levy  taxes  upon  the  property  of  their  citizens, 
the  Constitution  declares  that  they  shall  not  lay 
any  duty  of  tonnage. 

In  the  case  of  Bk.  v.  Lovell,  18  Conn.  512,  a 
suit  was  brought  against  a  vessel  to  recover 
fees  for  passing  through  the  channel  of  the 
river  from  New  London  to  Norwich  in  the  same 
state.  The  court  upheld  the  claim,  because  it 
was  compensation  for  the  use  of  a  channel  im- 
proved by  artificial  means,  and  held  that  other- 
wise it  would  amount  to  a  tonnage  duty  upon 
the  vessel  and  be  illegal,  because  such  tax  could 
not  be  imposed  by  a  state,  that  power  bein^ 
alone  confided  to  the  government  of  the  United 
States. 

The  supreme  court  of  Alabama,  41  Ala.  246, 
has  held  that  this  same  tax,  when  levied  upon 
steamboats  engaged  in  the  lighterage  business 
between  the  Port  of  Mobile  and  vessels  at  the 
anchorage  in  the  Bay  of  Mobile,  is  illegal  and 
cannot  be  enforced.  , 

It  is  levied  in  precisely  the  manner  in  which 
Congress  directed  the  levy  of  "a  duty  of  ton- 
nage'* in  the  exercise  of  its  power  under  the 
Constitution. 

2  Bright.  Di§.  651;  1  Stat,  at  L.  27. 

But  also,  it  IS  objectionable  as  a  regulation 
of  commerce.  The  court  judicially  knows  the 
position  and  character  of  the  rivers  on  which 
these  boats  ply,  and  the  nature  and  course  of 
the  general  commerce  of  the  country,  and  that 
they  are  inseparably  linked  with  that  com- 
merce and  form  part  of  that  commerce  be- 
tween the  states,  by  means  of  these  vessels  ply- 
ing thereon,  which  is  under  the  regulation  of 
the  general  government. 

Mr,  P.  Phillips,  for  defendant  in  error: 

Here  the  owner  of  the  property  is  a  resident 
citizen ;  the  property  itself  within  the  lurisdic- 
tion  and  its  use  confined  to  trade  within  the 
state. 

Why  should  a  citizen,  whose  fortune  may  be 
invested  in  such  property,  be  exempt  from  con- 
tributing to  the  support  of  the  state,  whose 
laws  are  invoked  for  its  protection  ? 

The  answer  would  seem  to  rest  solely  upon 
the  use  of  the  particular  words  imposing  the 
tax,  "at  the  rate  of  one  dollar  per  ton  on  the 
registered  tonnage.*' 

What  if  the  tex  had  been  laid  on  the  as- 
sessed value  of  the  vessel?  Then  the  validity 
of  the  act  could  only  be  successfully  assailed 
by  maintaining  that  the  nature  of  the  property 
or  the  business  in  which  it  is  employea  creates 
the  exemption. 

"A  state  (says  Jud^e  McLean)  cannot  regu- 
late commerce;  but  it  may  do  many  thin^ 
which  more  or  less  affect  it.  It  may  tax  a  ship 
or  other  vessel  used  in  commerce,  the  same  as 
other  property  owned  by  its  citizens." 

Passenger  Cases,  7  How.  402;  Towhoat  Co. 
V.  Bordelon,  7  La.  Ann.  192. 

In  another  case  this  court  asks:  "Is  a  tax 
upon  a  ship  as  property,  which  is  admitted  to 
be  an  instrument  of  commerce,  prohibited  to  a 
state?  May  it  not  tax  the  business  of  ship- 
building, the  same  as  the  exercise  of  any  other 
mechanic  art?  There  can  be  but  one  answer  to 
these  questions.  No  one  can  claim  an  exemp- 
tion from  a  general  tax  on  his  business  witn- 
in  the  state,  on  the  grounds  that  its  products 
may  be  used  in  commerce. 

Nathan  v.  La.  8  How.  82. 
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In  a  still  later  case,  steam:  iS  engaged  in  com- 
merce between  New  York  and  San  Francisco, 
by  wa^  of  Panama,  were  taxed  under  the  laws 
of  California.  This  tax  having  been  paid  im- 
der  protest,  an  action  was  brought  to  recover 
it  back.  After  adverting  to  the  distinction  be- 
tween the  home  port  and  a  foreign  port,  this 
court  says :  "We  are  satisfied  that  the  state  of 
California  had  no  jurisdiction  over  these  ves- 
sels f Of  the  purpose  of  taxation ;  they  were  not 
properly  abiding  within  her  limits,  so  as  to  be- 
come incorporated  with  the  other  personal  prop- 
erty of  the  state;  they  were  there  but  tem- 
porarily, engaged  in  lawful  trade  and  com- 
merce, with  their  situs  at  the  home  port,  and 
where  the  owners  were  liable  to  be  taxed  for 
the  capital  invested,  and  where  the  taxes  had 
been  paid." 

Hays  V.  Steaviship  Co,  17  How.  599,  15  L. 
ed.  255. 

It  is  thu^  established  beyond  a  peradventure, 
that  there  is  nothing  in  the  character  of  a  ves- 
sel, or  in  the  fact  that  she  is  engaged  in  carry- 
ing on  foreign  commerce  or  commerce  among 
the  states,  which  exempts  her  from  the  power 
of  taxation  in  a  state  where  she  belongs.  A 
fortiori  such  exemptions  cannot  be  claimed 
when  the  vessel  is  not  only  owned  in  the  state, 
but  is  engaged  in  commerce  exclusively  within 
its  limits. 

The  power  then  being  adequate  to  tax  this 
property,  does  the  act  of  the  state  become 
unconstitutional,  because  of  the  particular 
mode  pointed  out  by  it  for  ascertaining  the 
▼alue  on  which  the  tax  is  to  be  paid? 

It  would  puzzle  the  ingenuity  of  counsel  to 
assign  a  reason  whv  there  should  have  been 
engrafted  on  the  (Constitution  an  exemption 
from  state  taxation  for  property  thus  circum- 
stanced. But,  reasonable  or  unreasonable,  it  is 
asserted  that  such  a  provision  exists. 

"No  state  shall,  without  consent  of  Con- 
gress, lay  any  duty  of  tonnage,  keep  troops  or 
ships  of  war,  enter  into  any  agreement  or  com- 
pact with  another  state  or  with  a  foreign  pow- 
er, or  engage  in  war  unless  actually  invaded." 

All  the  provisions  of  this  section  alike  refer 
to  subjects  of  general  concern,  in  which  the 
people  and  the  several  states  are  interested. 
The  prohibition  of  the  tonnage  duty  referred 
to  is  a  corollary  to  the  grant  of  the  commercial 
power.  It  is  part  and  parcel  of  the  policy, 
which  declares  that  ''no  preference  shall  be 
given  in  any  regulation  of  commerce  or  rev- 
enue, to  the  ports  of  one  state  over  those  of 
another;"  and  which  further  provides  that 
"vessels  bound  to  or  from  one  state  shall  not 
be  obliged  to  enter,  clear,  or  pay  duties  in  an- 
other." 

This  is  not  a  tax  upon  vessels  without  refer- 
ence to  the  place  of  ownership,  but  is  one  con- 
fined to  those  only  owned  in  and  engaged  in 
the  trade  of  the  state,  and  subjects  it  to  the 
same  contribution  which  all  other  property  in 
the  state  is  made  to  bear. 

Why  should  the  state  be  prohibited  from 
holding  this  property  of  its  citizens  liable  to 
taxation,  or  why  should  the  consent  of  Con- 
gress be  necessary  in  a  matter  where  the  rights 
and  interests  of  no  others  are  concerned  tnan 
those  of  the  state  and  its  citizens? 

Perry    v.  Torrence,  8  Ohio,  625;   Oooley  v. 
Wardens,  12  How.  314. 
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Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Assumpsit  for  money  had  and  received  is  an 
appropriate  remedy  to  recover  back  moneys 
illegally  exacted  by  a  collector  as  taxes,  in  all 
jurisdictions  where  no  other  remedy  is  given, 
unless  the  tax  was  voluntarily  paid  or  some 
statutory  conditions  are  annexed  to  the  exer- 
cise of  the  right  to  sue,  which  were  unknown  at 
common  law. 

Where  the  party  assessed  voluntarily  pays 
the  tax  he  is  without  remedy  in  such  an  action, 
but  if  the  tax  is  illegal  or  was  erroneously  as- 
sessed, and  he  paid  it  by  compulsion  of  law  or 
under  protest,  or  with  notice  that  he  intends  to 
institute  a  suit  to  test  the  validity  of  the  tax, 
he  may  recover  it  back  in  such  an  action,  unless 
the  legislative  authority,  in  the  jurisdiction 
where  the  tax  was  levied,  has  prescribcni  some 
other  remedy  or  has  annexed  some  other  con- 
ditions to  the  exercise  of  the  right  to  institute 
such  a  suit.  Elliott  v.  Swartwout,  10  Pet.  150; 
Bend  v.  Hoyt,  13  Pet.  267. 

On  the  22d  of  February,  1866,  the  legislature 
of  Alabama  passed  a  revenue  act^  and  therein, 
among  other  things,  levied  a  tax  ''on  all  steam- 
boats, vessels,  and  other  watercrafts  plying  in 
the  navigable  waters  of  the  state,  at  *the  [*210 
rate  of  $1.00  per  ton  of  the  registered  ton- 
nage thereof,"  to  "be  assessed  and  collected  at 
the  port  where  such  vessels  are  registered,  if 
practicable;  otherwise,  at  any  other  port  or 
landing  within  the  state  where  such  vessel  may 
be."    Sess.  Acts,  1846,  p.  7. 

Five  steamboats  were  owned  by  the  plain- 
tiffs,  who  were  citizens  of  that  state,   doing 
business  at  Mobile  under  the  firm  name  set 
forth  in  the  record.    All  the  steamboats  were 
duly  enrolled  and  licensed  in  conformity  to  the 
act  of  Confess  entitled,  "An  Act  for  Enrollins 
and  Licensing  ^^^JE*^  ^"^  Vessels  to  be  Employcfl 
in  the  Coastmg  Trade  of  the  United  States," 
and  the  record  shows  that  at  the  time  the  taxes 
which  are  the  subject  of  controversy  were  im- 
posed and  collected,  all  those  steamboats  were 
engaged  in  the  navigation  of  the  Alabama,  Big- 
bee,  and  Mobile  rivers,  in  the  transportation  of 
freight   and   passengers  between   the   Port  of 
Mobile  and  other  towns  and  landings  on  bsM. 
rivers,  within  the  limits  of  the  state,  the  said 
rivers  being  "waters  navigable  from  the  sea  by 
vesppls  of  ten  or  more  tons  burthen."     1  Stat, 
at  L.  77. 

Such  steamboats  are  deemed  ships  and  Tea- 
sels of  the  United  States,  and  as  such  are  en- 
titled to  the.  privileges  secured  to  such  ships 
and  vessels  by  the  act  of  Congress  providing 
for  enrolling  and  licensing  ships  and  vessels  to 
be  employed  in  that  trade.     1  otat.  at  L.  305. 

Annexed  to  the  agreed  statement  exhibited 
in  the  record  is  a  schedule  of  the  taxes  im- 
posed and  collected,  in  which  are  also  nven  the 
names  of  the  respective  steamboats,  tneir  ton- 
nage and  their  value,  and  the  proportion  as- 
sessed by  the  county  as  well  as  that  Imposed  by 
the  state.    Committed  as  the  asses8ma[it8  were 
to  the  same  person  to  collect,  it  is  immaterial 
whether  the  taxes  were  assessed  for  the  state 
or  for  the  county,  as  the  collector  demanded  the 
whole  amount  of  the  plaintiffs,  and  they  paid 
the  same  under  protest,  the  sums  specifiedas 
county  taxes  including  also  a  charge  made  by 
the  collector  for  fees  in  collecting  the  money. 
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211*]  ^Separately  stated  the  taxes  were  as 
follows:  On  the  steamboat  C.  W.  Dorrance, 
321  t<ms  burden,  valued  at  $5,000,  taxed,  state 
tax  $321,  county  tax  $322.25;  Flirt,  tonnage 
214  tons,  valued  at  $2,500,  taxed,  state  tax 
$214,  county  tax  $215.25;  Cherokee,  tonnage 
310  tons,  valued  at  $15^500,  taxed,  state  tax 
$310,  county  tax  $311.25;  Coquette,  tonnage 
245  tons,  valued  at  $4,000,  taxed,  state  tax 
$245,  county  tax  $246.25;  St.  Charles,  tonnage 
331  tons,  valued  at  $15,000,  taxed,  state  tax 
$331,  county  tax  $332.25;  showing  that  the 
county  tax  as  well  as  the  state  tax  is  $1  per 
t<m  of  the  registered  tonnage  of  the  steam- 
boats, exclusive  of  the  fees  charged  by  the 
collector. 

Demand  of  the  taxes  having  been  made  by 
the  collector,  the  plaintiifs  protested  that  the 
same  were  illegal,  but  they  lutimately  paid  the 
same  to  prevent  the  collector  from  seizing  the 
steamboats  and  selling  the  same  in  case  they 
refused  to  pay  the  amount.  They  paid  the  sum 
of  $2,848.25  as  the  amount  of  the  taxes,  fees 
and  expenses  demanded  by  the  defendant,  and 
brought  an  action  of  assumpsit  against  the  col- 
lector in  the  circuit  court  of  the  state  for  Mo- 
bile county  to  recover  back  the  amount,  upon 
the  ground  that  the  sum  was  illegally  exacted. 
Judgment  was  rendered  in  that  court  for  the 
plaintiffs,  the  court  deciding  that  the  facts  dis- 
closed in  the  agreed  statement  showed  that  the 
taxes  were  illegal,  as  having  been  levied  in  vio- 
lation of  the  Federal  Constitution.  Appeal 
was  taken  by  the  defendant  to  the  supreme 
court  of  the  state,  where  the  parties  were  again 
heard,  but  the  supreme  court  of  the  state,  dif- 
fering in  opinion  from  the  circuit  court  where 
the  suit  was  commenced,  rendered  judgment 
for  the  defendant,  whereupon  the  plaintiffs  sued 
out  a  writ  of  error  and  removed  tne  record  into 
this  court  for  re-examination. 

I.  Two  principal  objections  were  made  to  the 

taxes  by  the  plaintiffs,  as  appears  by  the  agreed 

statement  which  is  made  a  part  of  the  record: 

(I)    That   the   taxes    as    levied   and   collected 

212*]   *were   in   direct   contravention   of   the 

prohibition  of  the  Constitution,  that  "no  state 

shall,    without  the  consent  of   Congress,   levy 

any  duty  of  tonnage,"  and  the  proposition  of 

the  plaintiffs  was  and  still  is  that  the  act  of 

the  le^slature  of  the  state  directs  in  express 

terms   that  such  taxes  shall  be  levied  on  all 

steamboats,  vessels  and  other  water-craft  ply- 

ini^  in  the  navigable  waters  of  the  state.     (2) 

That  the  state  law  levying  the  taxes  violates 

the  compact  between  the  state  and  the  United 

States,   that  "all  navigable  waters  within  the 

said  state  shall  forever  remain  public  highways, 

free  to  the  citizens  of  the  said  state  and  of  the 

Cnited  States,  without  any  tax,  duty,  impost, 

or  toll  therefor  imposed  by  the  said  state.^'    3 

Stat,  at  L.  492. 

I.  Confess  has  prescribed  the  rules  of  ad- 
measurement and  computation  for  estimating 
the  tonnage  of  American  ships  and  vessels.  13 
Stat,  at  L-  69,  444. 

Viewed  in  the  light  of  those  enactments,  the 
word  "tonnage,"  as  applied  to  American  ships 
and  vesHsels,  must  be  held  to  mean  their  entire 
internal  cubic  capacity,  or  contents  of  the  ship 
or  vessel  expressed  in  tons  of  one  hundred  cubic 
feet  each,  as  estimated  and  ascertained  by 
those  rules  of  admeasurement  and  of  compu- 
tation. Alc^n^nder  v.  Railroad  Co.  3  Strob.  598. 
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Power  to  tax,  with  certain  exceptions,  ire- 
sides  with  the  states  independent  of  the  Fed- 
eral government,  and  the  power,  when  con- 
fined within  its  true  limits,  may  be  exercised 
without  restraint  from  any  Federal  authority. 
They  cannot,  however,  without  the  consent  of 
Congress,  lay  any  duty  of  tonnage,  nor  can 
they  levy  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  neces- 
sarv  for  executing  their  inspection  laws,  as 
witnout  the  consent  of  Congress  they  are  un- 
conditionally prohibited  from  exercising  any 
such  power.  Outside  of  those  prohibitions  the 
power  of  the  states  to  tax  extends  to  all  objects 
within  the  sovereign  power  of  the  states,  except 
the  means  and  instruments  of  the  Federal  gov- 
ernment. But  ships  and  vessels  *owned  [*213 
by  individuals  and  belonging  to  the  commer- 
cial marine  are  regarded  as  the  private  proper- 
ty of  their  owners,  and  not  as  tne  instruments 
or  means  of  the  Federal  government,  and  as 
such,  when  viewed  as  property,  they  are  plainly 
within  the  taxing  power  of  the  states,  as  they 
are  not  withdrawn  from  the  operation  of  that 
power  by  any  express  or  implied  prohibition 
contained  in  the  Federal  Constitution.  "Nathan 
V.  Louisiana,  8  How.  82:  HotoeU  y.  Maryla/nd, 
3  Gill,  14. 

Argument,  therefore,  to  show  that  th^  may 
be  taxed  as  other  property  belonging  to  the  cit- 
izens of  the  state  is  hardly  necessary,  as  the 
opposite  theory  is  indefensible  in  principle, 
contrary  to  the  generally  received  opinion,  and 
is  wholly  unsupported  by  any  judicial  determi- 
nation. Direct  adjudication  to  support  that 
proposition  is  not  to  be  found  in  the  reported 
decisions  of  this  court,  but  there  are  several 
cases  which  concede  that  such  a  tax,  if  levied 
by  a  state,  would  be  legal,  and  no  doubt  is 
entertained  that  the  concession  is  properly 
made.  Passenger  Cases,  7  How.  402;  Hay  a  v. 
Steamship  Co.  17  How.  598,  16  L.  ed.  255. 

Such  a  concession,  however,  does  not  advance 
the  argument  much  for  the  defendant,  as  it  is 
not  only  equally  true  but  absolutely  certain 
that  no  state  can,  without  the  consent  of  Con- 
gress, lay  any  duty  of  tonnage;  and  the  ques- 
tion still  remains  to  be  determined  whether 
the  taxes  in  this  case  were  or  were  not  levied 
as  duties  of  tonnage,  as  it  is  clear,  if  they 
were,  that  the  judgpient  of  the  state  court 
must  be  reversed. 

Taxes  levied  by  a  state  upon  ships  and  ves- 
sels owned  by  the  citizens  oi  the  state  as  prop- 
erty, based  on  a  valuation  of  the  same  as  prop- 
erty, are  not  within  the  prohibition  of  the  Con- 
stitution, but  it  is  equally  clear  and  undeniable 
that  taxes  levied  by  a  state  upon  ships  and  ves- 
sels as  instruments  of  commerce  and  naviga- 
tion are  within  that  clause  of  the  instrument 
which  prohibits  the  states  from  levying  any. 
duty  of  tonnage,  without  the  consent  of  Con- 
gress; and  it  makes  no  difference  whether  the 
ships  or  vessels  taxed  belong  to  the  citizens  of 
the  state  which  levies  the  tax  or  to  the  citizens 
*of  another  state,  as  the  prohibition  is  [*214 
general,  withdrawing  altogether  from  the 
states  the  power  to  lay  any  duty  of  tonnage 
under  any  circumstances,  without  the  consent 
of  Congress.  Cfihhons  v.  Ogden,  9  Wheat.  202; 
FUnnot  v.  Davenport,  22  How.  238,  16  L.  ed. 
246;  Foster  v.  Davenport,  22  How.  245,  16  L. 
ed.  248;  Perry  v.  Torrence,  8  Ohio,  524. 

Annual   taxes  upon   property  in  ships  and 
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▼essels  are  continually  laid,  and  their  validity 
was  never  tloubted  or  called  in  question,  but  if 
the  states,  without  consent  of  Congress,  tax 
ships  or  vessels  as  instruments  of  commerce, 
by  a  tonnage  duty,  or  indirectly  by  imposing 
the  tax  upon  the  master  or  crew,  they  assiune  a 
jurisdiction  which  they  do  not  possess,  as 
every  such  act  falls  directly  within  the  prohi- 
bition of  the  Constitution.  Passenger  Oases,  7 
How.  447,  481. 

Prior  to  the  adoption  of  the  Constitution  the 
states  attempted  to  regulate  commerce,  and 
they  also  levied  duties  on  imports  and  exports 
and  duties  of  tonnage,  and  it  was  the  embar- 
rassments growing  out  of  such  regulations  and 
conflicting  obligations  which  mainly  led  to  the 
abandonment  of  the  Confederation  and  to  the 
more  perfect  imion  under  the  present  Consti- 
tution. 

Congress  possesses  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states  and  it  is  well-settled  law  that 
the  word  "commerce,"  as  used  in  the  Constitu- 
tion, comprehends  navigation  and  that  it  ex- 
tends to  every  species  of  commercial  inter- 
course between  the  United  States  and  foreign 
nations  and  to  all  commerce  in  the  several 
states,  except  such  as  is  completely  internal 
and  which  does  not  extend  to  or  affect  other 
states.    Qihhons  v.  Ogden,  9  Wheat.  193. 

Authority  is  also  conferred  upon  Congress  to 
lay  and  collect  taxes,  but  this  grant  does  not 
supersede  the  power  of  the  states  to  tax  for  the 
support  of  their  own  governments,  nor  is  the 
exercise  of  that  power  by  the  states,  unless  it 
extends  to  objects  prohibited  by  the  Constitu- 
tion, an  exercise  of  any  portion  of  the  power 
that  is  granted  to  the  United  States. 
215*]  *  Whether  the  act  of  lajdng  and  col- 
lecting taxes,  duties,  imposts  and  excises  was  a 
branch  of  the  taxing  power  or  of  the  power  to 
regulate  commerce,  was  directly  under  consid- 
eration in  the  case  last  cited;  and  it  was  con- 
clusively settled  that  the  exercise  of  such  a 
power  must  be  classed  with  the  power  to  levy 
taxes.  Had  the  Constitution,  therefore,  con- 
tained no  prohibition,  it  is  quite  clear  that  it 
would  have  been  competent  for  the  states  to 
levy  duties  on  imports,  exports,  or  tonnage,  as 
they  had  done  under  the  Confederation. 

Tonnage  duties  are  as  much  taxes  as  duties 
on  imports  or  exports,  and  the  prohibition  of 
the  Constitution  extends  as  fully  to  such 
duties  if  levied  by  the  states  as  to  duties  on 
imports  or  exports,  and  for  reasons  quite  as 
strong  as  those  which  induced  the  framers  of 
the  Constitution  to  withdraw  imports  and  ex- 
ports from  state  taxation.  Measures,  however, 
scarcely  distinguishable  from  each  other  may 
flow  from  distinct  grants  of  power,  as,  for  ex- 
•ample,  Congress  does  not  possess  the  power  to 
regulate  the  purely  internal  commerce  of  the 
states,  but  Congress  may  enroll  and  license 
ships  and  vessels  to  sail  from  one  port  to 
another  in  the  same  state;  and  it  is  clear  that 
such  ships  and  vessels  are  deemed  ships  and 
vessels  of  the  United  States,  and  that  as  such 
they  are  entitled  to  the  priveleges  of  ships  and 
vessels  employed  in  the  coasting  trade.  1  Stat, 
at  L.  287,  305;  3  Kent,  Com.  (11th  ed.)  203. 

Ships  and  vessels  enrolled  and  licensed  under 
that  act  are  authorized  to  carry  on  the  coasting 
trade,  as  the  act  contains  a  positive  enactment 
that  the  ships  and  vessels  it  describes,  and  no 
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others,  shall  be  deemed  ships  and  vessels  of  the 
United  States  entitled  to  the  privileges  of  ships 
and  vessels  employed  in  the  trade  therein  de- 
scribed.   Oihhons  v.  Ogden,  9  Wheat.  212. 

Evidently  the  word  "license"  as  used  in  that 
act,  as  the  court  say  in  that  case,  means  per- 
mission or  authority,  and  it  is  equally  clear 
that  a  license  to  do  any  particular  thing  is  a 
permission  or  authority  to  do  that  thing,  and 
if  granted  by  a  person  having  power  to  grant 
it,  that  it  transfers  to  the  grantee  the  right  to 
do  whatever  it  purports  to  authorize. 

•Unquestionably,  the  power  to  regu-  [*216 
late  commerce  includes  navigation  as  well  as 
traffic  in  its  ordinary  signification,  and  em- 
braces ships  and  vessels  as  the  instruments  of 
intercourse  and  trade  as  well  as  the  officers 
and  seamen  employed  in  their  navigation. 
Broicn  v.  Maryland,  12  Wheat.  445;  New  York 
V.  Miln,  11  Pet.  134;  People  v.  Brooks,  4  Den. 
476 ;  Steamhoat  Co.  v.  Livingston,  3  Cow.  743. 

Steamboats,  as  well  as  sailing  ships  and  ves- 
sels, are  required  to  be  enrolled  and  licensed 
for  the  coasting  trade,  and  the  record  shows 
that  all  the  steamboats  taxed  in  this  case  had 
conformed  to  all  the  regulations  of  Congress  in 
that  regard;  that  they  were  duly  enrolled  and 
licensed  for  the  coasting  trade  and  were  en- 
gaged in  the  transportation  of  passengers  and 
freight  within  the  limits  of  the  state,  upon 
waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden. 

Tonnage  duties,  to  a  greater  or  less  extent, 
have  been  iinposed  by  Congress  ever  since  the 
Federal  government  was  organized,  under  the 
Constitution,  to  the  present  time.  They  haye 
usually  been  exacted  when  the  ship  or  vessel 
entered  the  port,  and  have  been  couected  in  a 
maimer  not  substantiallv  different  from  that 
prescribed  in.  the  act  of  the  state  legislature 
under  consideration.  Undisputed  authority 
exists  in  Congress  to  impose  such  duties,  and  it 
is  not  pretended  that  any  consent  has  ever 
been  given  by  Congress  to  the  state  to  exercise 
any  such  power. 

If  the  tax  levied  is  a  duty  of  toxmage,  it  is 
conceded  that  it  is  illegal,  and  it  is  difficult  to 
see  how  the  concession  could  be  avoided,  as  the 
prohibition  is  express,  but  the  attempt  is  made 
to  show  that  the  legislature  in  enacting  the  law 
imposing  the  tax,  merely  referred  to  the  res- 
tored tonnage  of  the  steamboats  "as  a  way  or 
mode  to  determine  and  ascertain  the  tax  to  be 
assessed  on  the  steamboats,  and  to  furnish  a 
rule  or  rate  to  govern  the  assessors  in  the 
performance  of  their  duties." 

Suppose  that  could  be  admitted, .  it  would 
not  have  much  *tendency  to  strengthen  [•217 
the  argument  for  the  defendant,  as  the  sug- 
gestion concedes,  what  is  obvious  from  the 
schedule,  that  the  taxes  are  levied  without  any 
regard  to  the  value  of  the  steamboats.  But  the 
proposition  involved  in  the  suggestion  cannot 
be  admitted,  as  by  the  very  terms  of  the  act, 
the  tax  is  levied  on  the  steamboats  wholly  ir- 
respective of  the  value  of  the  vessels  as  prop- 
erty, and  solely  and  exclusively  on  the  basis 
of  their  cubic  contents  as  ascertained  by  the 
rules  of  admeasurement  and  computation  pre- 
scribed by  the  act  of  Congress. 

By  the  terms  of  the  law  the  taxation  pre- 
scribed is  "at  the  rate  of  one  dollar  per  ton 
of  the  registered  tonnage  thereof"  and  the  90th 
section  of  the  act  provides  that  the  tax  col- 
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lector  muflt,  each  year,  demand  of  the  person  in 
charge  of  the  steamboat  whether  the  taxes  have 
been  pa4dy  and  if  the  person  in  charge  fails  to 
produce  a  receipt  therefor  by  a  tax  collector, 
authorized  to  collect  such  taxes,  the  collector 
haying  the  list  must  at  once  proceed  to  assess 
the  same,  and  if  the  tax  is  not  paid  on  demand 
he  must  seize  such  steamboat,  etc.,  and  after 
twenty  days'  notice,  as  therein  prescribed,  shall 
8^1  the  same,  or  so  much  thereof  as  will  pay 
the  taxes  and  expenses  for  keeping  and  costs. 
Sess.  Acts  1866,  pp.  7,  31. 

Legislative  enactments,  where  the  language 
18  unambiguous,  cannot  be  changed  by  con- 
struction, nor  can  the  language  be  divested  of 
its  plain  and  obvious  meaning.  Taxes  levied 
under  an  enactment  which  directs  that  a  tax 
ahall  be  imposed  on  steamboats  at  the  rate  of 
$1  per  ton  of  the  registered  tonnage  thereof, 
and  that  the  same  shall  be  assessed  and  col- 
lected at  the  port  where  such  steamboats  are 
registered,  cannot,  in  the  judgment  of  this 
court,  be  held  to  be  a  tax  on  the  steamboat  as 

Sroperty.  On  the  contrary,  the  tax  is  just  what 
be  language  imports,  a  duty  of  tonnage,  which 
is  made  even  plainer  when  it  comes  to  be  con- 
sidered that  the  steamboats  are  not  to  be  taxed 
at  all  unless  they  are  "plying  in  the  navigable 
waters  of  the  state"  showing  to  a  demonstra- 
tion that  it  as  instruments  of  commerce,  and 
218*]  •not  as  property  that  they  are  required 
to  contribute  to  the  revenues  of  the  state. 

Such  a  provision  is  much  more  clearly  with- 
in the  prohibition  in  question  than  the  one  in- 
volved in  a  recent  case  decided  by  this  court,  in 
which  it  was  held  that  a  statute  of  a  state 
enacting  that  the  wardens  of  a  port  were  en- 
titled to  demand  and  receive,  in  addition  to 
other  fees,  the  sum  of  $5  for  every  vessel  arriv- 
ing at  the  port,  whether  called  on  to  perform 
any  service  or  not,  was  both  a  regulation  of 
commerce  and  a  duty  of  tonnage,  and  that  as 
such  it  was  unconstitutional  and  void.  Bteamt- 
•hip  Co,  V.  Port  Wardens,  6  Wall.  34,  18  L.  ed. 
760. 

Speaking  of  the  same  prohibition,  the  Chief 
Justice  said  in  that  case  that  those  words,  in 
their  most  obvious  and  ^neral  sense,  describe 
a  duty  proportioned  to  the  tonnage  of  the  ves- 
sel— a  certain  rate  on  each  ton — ^which  is  exact- 
ly what  is  directed  by  the  provision  in  the^  tax 
act  before  the  court,  but  he  added  that  it  seems 
plain,  if  the  Constitution  be  taken  in  that  re- 
stricted sense,  it  would  not  fully  accomplish 
the  intent  of  the  framers,  as  the  prohibition 
upon  the  states  against  levying  duties  on  im- 
ports or  exports  would  be  ineffectual  if  it  did 
not  also  ei^tend  to  duties  on  the  ships  which 
serve  as  the  vehicles  of  conveyance,  which  was, 
doubtless,  intended  by  the  prohibition  of  any 
duty  of  tonnage.  "It  was  not  only  a  pro  rata 
tax  which  was  prohibited,  but  any  duty  on  the 
•hip,  .whether  a  fixed  sum  upon  its  whole  ton- 
nage, or  a  sum  to  be  ascertained  by  comparing 
the  amount  of  tonnage  with  the  rate  of  duty." 
Assume  the  rule  to  be  as  there  laid  down  and 
all  must  agree  that  "the  levy  of  the  tax  in 
question  is  expressly  prohibited,  as  the  sched- 
ule shows  that  it  is  exactly  proportioned  to  the 
registered  tonnage  of  the  steamboats  plying  in 
the  navigable  waters  of  the  state." 

Strong  as  the  language  of  the  Chief  Justice 
is  in  that  case,  it  is  no  stronger  than  the  Ian- 
12  Wall. 


guage  employed  by  the  supreme  court  of  the 
state  to  which  this  writ  of  error  was  addressed 
in  the  case  of  Sheffield  v.  Faraona,  3  Stew.  &  P. 
304,  in  which  the  court  in  effect  *say8  [•219 
that  no  tax,  custom  or  toll  can  be  levied  "on 
the  tonnage  of  any  vessel  without  the  consent 
of  Congress,  for  any  purpose."  Precisely  the 
same  rule  was  applied  by  that  court  to  vessels 
duly  enrolled  and  licensed  for  the  coasting 
trade,  and  which  were  exclusively  engaged  in 
the  towage  and  lighterage  business  in  the  bay 
and  harbor  of  Mobile,  carrying  passengers  and 
freight  between  the  city  and  vessels  at  the 
anchorage  below  the  bar.  Lott  v.  Morgan,  41 
Ala.  260. 

Some  stress  was  laid  in  that  case  upon  the 
circumstances  that  the  vessels  taxed  were  en- 
gaged in  transporting  cargoes  to  and  from  ves- 
sels engaged  in  foreign  commerce,  bound  to  that 
port,  but  it  is  quite  clear  that  that  circum- 
stance is  entitled  to  no  weight,  as  the  prohibi- 
tion extends  to  all  ships  and  vessels  entitled 
to  the  privileges  of  ships  and  vessels  employed 
in  the  coasting  trade,  whether  employed  in 
commercial  intercourse  between  ports  in  differ- 
ent states  or  between  different  ports  in  the 
same  state.  People  v.  8,  d  R,  R,  Co,  15  Wend. 
131;  Steamboat  Co.  v.  Livingston,  3  Cow.  743. 

Formerly  harbor-masters,  at  the  Port  of 
Charleston,  by  an  ordinance  of  that  city,  might 
exact  one  cent  per  ton,  once  in  every  three 
months,  of  every  steam-packet  or  other  vessel 
from  certain  adjoining  states  trading  steadily 
there  and  performing  regular  successive  voy- 
ages te  that  port,  but  when  the  question  came 
to  be  presented  to  the  court  of  errors  of  that 
state,  the  judges  unanimously  held  that  the 
exaction  was  a  duty  of  tonnage,  and  that,  as 
such,  the  provision  was  unconstitutional  and 
void.    Alexander  ▼.  Railroad,  3  Strob.  698. 

Taxes  in  aid  of  the  inspection  laws  of  a 
state,  under  special  circumstances,  have  been 
upheld  as  necessary  to  promote  the  interests  of 
commerce  and  the  security  of  navigation. 
Cooley  V.  Port  Wardens,  12  How.  314. 

Laws  of  that  character  are  upheld  as  con- 
templating benefits  and  advantages  to  com- 
merce and  navigation,  and  as  altogether  dis- 
tinct from  imposts  and  duties  on  imports  and 
exports  and  duties  of  tonnage.  Usage,  it  is 
said,  has  sanctioned  •such  laws  where  [*220 
Congress  has  not  legislated,  but  it  is  clear  that 
such  laws  bear  no  relation  to  the  act  in  ques- 
tion, as  the  act  imder  consideration  is  emphatic- 
ally an  act  te  raise  revenue  to  replenish  the 
treasury  of  the  state  and  for  no  other  purpose, 
and  does  not  contemplate  any  beneficial  service 
for  the  steamboats  or  other  vessels  subjected  te 
taxation. 

Beyond  question  the  act  is  an  act  to  raise 
revenue  without  any  corresponding  or  equiva- 
lent benefit  or  advantege  te  the  vessels  taxed 
or  te  the  ship-owners  and,  consequently,  it  can- 
not be  upheld  l^y  virtue  of  the  rules  applied  in 
the  construction  of  laws  regulating  pilot  dues 
and  port  charges.  Stflte  v.  Charleston,  4  Rich. 
286;  Benedict  v.  Vanderhilt,  1  Rob.  N.  Y.  200. 

Attempt  was  made  in  the  case  of  Alexander 
V.  Railroad,  supra,  to  show  that  the  form  of 
levying  the  tax  was  simply  a  mode  of  assess- 
ing the  vessels  as  property,  but  the  argument 
did  not  prevail,  nor  oan  it  in  this  case,  as  the 
amoimt  of  the  tax  ii  measured  by  the  tonnage 
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ikf  the  steamboats,  and  not  by  their  value  as 
property. 

Keference  is  made  to  the  case  of  The  Union 
Towhoat  Co,  y.  Bordelon,  7  La.  Ann.  195,  as  as- 
serting the  opposite  rule,  but  the  court  is  of  a 
different  opinion,  as  the  tax  in  that  case  was 
levied,  not  upon  the  boat  but  upon  the  capital 
of  the  company  owning  the  boat,  and  the  court 
in  delivering  their  opinion  say  the  capital  of 
the  company  is  property,  and  the  Constitution 
of  the  state  requires  an  equal  and  imiform  tax 
to  be  imposed  upon  it  with  the  other  property 
of  the  state  for  the  support  of  government. 

For  these  reasons  the  court  is  of  opinion  that 
the  state  law  levying  the  taxes  in  this  case  is 
unconstitutional  and  void,  that  the  judgment 
of  the  state  court  is  erroneous,  and  that  it 
must  be  reversed,  and  having  come  to  that 
conclusion  the  court  does  not  find  it  necessary 
to  determine  the  other  question. 

Judgment  reversed,  with  oostSy  and  the  cause 
remanded  for  further  proceedings  in  conform- 
ity to  the  opinion  of  the  court. 


THE  MOBILE  TRADE  COMPANY,  Plff.  in 

Err,, 

V. 

ELISHA  B.  LOTT. 

(See  S.  C.  "State  Tonnage  Taw  Cases »"  12  Wall. 

221-226). 

States  cannot  levy  a  duty  of  tonnage  on  vessels 
— extent  of  prohibition. 

Preceding  case  of  Cox  v.  Ijott,  followed. 

The  states  cannot  levy  a  duty  of  tonnage  on  ships 
or  vessels. 

The  prohibition  extends  to  ships  or  vessels  em- 
ployed in  commerce  between  ports,  and  places  in 
the  same  state. 

[No.  147.] 

Argued  Apr.  U,  1871.    Decided  Oct.  SO,  JS7J. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama. 

The  bill  in  this  case  was  filed  in  a  chancery 
court  of  the  county  of  Mobile,  Alabama,  by  the 
plaintiff  in  error,  for  an  injunction  against  the 
collection  of  certain  taxes.  A  decree  having 
been  entered  in  favor  of  the  complainant,  the 
respondent  took  an  appeal  to  the  supreme  court 
of  the  state,  by  which  the  said  decree  was  re- 
versed. Whereupon  the  complainant  sued  out 
this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

For  abstract  of  arguments  upon  this  case, 
see  the  case  preceding,  with  which  this  case 
was  argued. 

Messrs.  P.  Hamilton  and  J.  A«  Camp- 
bell for  plaintiff  in  error. 

Mr.  F«  Pliillips  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Much  discussion  of  the  questions  involved  in 
this  record  will  not  be  required,  as  they  are 
substantially  the  same  as  those  presented  in  the 
preceding  case,  which  have  already  been  fully 
consider^  and  definitely  decided. 

Submitted,  as  the  case  was,  in  the  court  be- 
low, on  a  demurrer  to  the  bill  of  complaint, 
and  on  the  answer  of  the  respondent,  it  will 
be  necessary  to  refer  to  the  pleadings  to  as- 
certain the  nature  of  the  controversy,  by 
which  it  appears  that  the  complainants  are 
a  corporation,  created  by  the  legislature  of 
th^  state  of  Alabama,  having  their  place  of 
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business  at  Mobile,  in  that  state;  that  thev 
were  the  owners  of  twelve  steamboats,  as  al- 
leged in  the  bill  of  complaint,  filed  by  them 
on  the  12th  of  October,  1867,  in  the  chancery 
court  for  that  county,  and  that  the  respondent 
is  the  collector  of  taxes  for  that  county,  and 
a  resident  of  the  city  of  Mobile. 

Coming  to  the  merits,  the  complainants  al- 
lege that  the  respondent,  as  such  collector, 
Sretends  and  insists  that  they  are  liable  un- 
er  the  laws  of  the  state  to  pay  a  state  tax 
of  $1  per  ton  of  the  registerea  tonnage  of  the 
said  several  steamboats,  without  any  regard 
to  their  value  as  property;  that  he  also 
claims  that  he,  as  such  collector,  is  author- 
ized b^  law  to  collect  that  amount  of  tiie 
complainants,  and  also  another  sum  equal  to 
seventy-five  per  cent  of  the  state  tax,  for  the 
county,  and  also  another  sum,  equal  to  twen- 
ty-five per  cent  of  the  state  tax,  as  a  school 
tax,  malcinff  in  all  a  tax  of  $2  per  ton  of  the 
registered  tonnage  of  the  said  several  steam- 
boats, exclusive  of  the  fees  of  the  collector 
and  assessor,  amounting  to  $1.50  on  each  of 
the  said  steamboi^ts.  All  of  the  taxes  in  con- 
troversy in  this  case  were  levied  by  virtue  of 
an  act  of  the  legislature  approved  February 
19,  1867,  entitled  "An  Act  to  Establish  Reve- 
nue Laws  for  the  State,"  and  it  is  conceded 
that  the  provisions,  so  far  as  respects  this  con- 
troversy, are  the  same  as  the  act  under 
which  the  taxes  were  •levied  in  the  [*22t 
preceding  case.  Sess.  Acts  1867,  p.  645;  Rev. 
Code,  1887,  p.  169,  art.  II.  §  434,  par.  11. 
Bills  of  the  taxes,  it  is  alleged,  were  rendered 
to  the  complainants,  but  it  is  not  necessary 
to  enter  into  these  details,  except  to  say  that 
the  taxes  were  levied  in  the  same  form  as  in 
the  preceding  case,  and  the  complainants  al- 
lege that  the  respondent  claims  that  be  is 
authorized,  in  case  they  refuse  to  pay  the 
taxes,  to  seize  the  respective  steamboats,  and 
that  he  may  proceed,  after  twenty  days'  no- 
tice, to  sell  the  same,  or  as  much  thereof  as 
will  pay  the  taxes,  expenses  and  costs.  They, 
the  complainants,  deny  the  legality  of  the 
taxes  and  allege  that  the  respondent,  as  such 
collector,  threatens  to  seize  the  said  steam- 
boats and  to  proceed  to  sell  the  same  to  pay 
the  taxes,  expenses  and  costs,  which,  they  in- 
sist.* would  be  contrary  to  equity.  Being 
without  any  remedy  at  law,  as  they  allege, 
they  ask  the  interposition  of  a  court  of  equir^, 
and  allege  that  the  taxes  are  ill^al  upcMi  two 
grounds,  which  are  as  follows: 

1.  That  the  tax  is  a  duty  of  tonnage,  levied 
in  violation  of  the  10th  section  of  the  1st  arti- 
cle of  the  Constitution,  and  in  support  of 
that  allegation  they  allege  that  all  the  steam- 
boats, at  the  time  the  taxes  were  levied,  were, 
and  that  they  still  are,  duly  enrolled  and  regu- 
larly licensed  to  engage  in  the  coasting  trade 
under  and  in  pursuance  of  the  revenue  laws  of 
the  United  States,  and  that  all  the  duties  im- 
posed upon  the  steamboats  by  the  laws  of  the 
XJnited  States  have  been  paid  and  discharged. 

2.  That  the  law  of  the  state  levying  the 
taxes  is  in  violation  of  the  act  of  Congress 
passed  to  enable  the  people  of  Alabama  terri- 
tory to  form  a  Constitution  and  state  govern- 
ment, and  for  the  admission  of  the  same  into 
the  Union,  and  of  the  ordinance  passed  by  the 
people  of  the  territory  accepting  that  provi- 
sion. 3  Stat,  at  L.  492.  Wherefore  they  pray 
for   process   and   for   an  injunction.     Process 
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was  issued  and  served,  and  the  respondent  ap- 
peared and  filed  an  answer,  setting  up  the 
validity  of  the  taxes  and  alleging  that  the 
taxes  were  not  intended  to  be  a  tonnage  duty, 
223*]  but  simply  and  only  a  tax  on  *the  per- 
sonal propertv  held  by  the  complainants.  He 
also  demurred  to  the  bill  of  complaint,  insist- 
i"^  that  nothing  allied  and  charged  there- 
ijy  was  sufficient  to  require  a  further  answer. 
P-ior  to  the  filing  of  the  answer  the  chancellor 
granted  a  temporary  injunction,  and  the 
cause  having  b^n  subsequently  submitted  to 
the  court  on  bill  and  answer,  the  chancellor 
entered  a  decree  makins  the  injunction  per- 
petual, and  the  respondent  appealed  to  the 
supreme  court  of  the  state,  where  the  injunc- 
tion was  dissolved  and  the  bill  of  complaint 
was  dismissed.  Dissatisfied  with  that  decree, 
the  complainants  sued  out  a  writ  of  error  and 
removed  the  cause  into  this  court. 

Different  remedies  are  accorded  to  a  com- 
plaining party  in  different  jurisdictions  for 
grievances  such  as  the  one  set  forth  in  the  bill 
of  complaint  before  the  court.  Usually  pre- 
ventive remedies  are  discountenanced  as  em- 
barrassing to  the  just  operations  of  the  gov- 
ernment, and  the  party  taxed  is  required  to 
pay  the  tax  and  seek  redress  in  an  action  of  as- 
sumpsit against  the  collector  for  money  had 
and  received.  Decided  cases  may  also  be  referred 
to  where  it  is  held  that  trespass  will  lie  against 
the  assessor,  if  it  appear  that  the  whole  tax 
was  levied  without  authoritv,  as  in  that  state 
of  the  case  it  is  held  that  tne  assessor  had  no 
jurisdiction  of  the  subject-matter.  Preventive 
remedies,  however,  are  accorded  in  some  of 
the  states,  and  in  cases  brought  here  by  writ 
of  error  under  the  25th  section  of  the  judiciary 
act,  if  no  objection  was  taken  in  the  court  be- 
low to  the  form  of  the  remedy  employed,  and 
none  is  taken  in  this  court,  it  may  safely  be  as- 
sumed that  the  proceeding  adopted  was  re- 
garded in  the  court  below  as  an  appropriate 
remedy  for  the  alleged  grievance.  Doubts  up- 
on that  subject  cannot  De  entertained  in  this 
case,  as  the  record  shows  that  both  courts 
heard  and  determined  the  ease  upon  the  merits, 
and  all  parties  conceded  throughout  the  litiga- 
tion that  the  complainants  were  entitled  to  the 
relief  prayed  in  the  bill  of  complaint,  if  the 
were  ill^^l,  and  the  law  levying  the  same 
unconstitutional  and  void. 
•]  ♦Power  to  tax  for  the  support  of  the 
state  governments  exists  in  the  states  independ- 
ently of  the  Federal  government,  and  it  may 
well  be  admitted  that  where  there  is  no  ces- 
sion of  jurisdiction  for  the  purposes  specified 
in  the  Constitution,  and  no  restraining  com- 
pact between  the  states  and  the  Federal  govern- 
ment, the  power  in  the  states  to  tax  reaches  all 
the  property  within  the  state  which  is  not  prop- 
er^ denominated  the  instruments  or  means  of 
the  Federal  government.  Nathan  v.  Louiaiana, 
8  How.  82;  McCulloch  v.  Maryland,  4  Wheat. 
429 ;  8oc.  for  Savings  v.  CoitCy  6  Wall.  604,  18 
L.  ed.  901 ;  Broton  v.  Maryland,  12  Wheat.  448 ; 
Wetion  v.  Charleston,  2  Pet.  467. 

Concede  all  that  and  still  the  court  is  of  the 
opinion  that  the  tax  in  this  case  is  a  duty  of 
tonnage,  and  that  the  law  imposing  it  is  plainly 
unconstitutional  and  void.  Taxes,  as  the  law 
provides,  must  be  assessed  by  the  assessor  in 
mcb  county  on  and  from  the  following  sub- 
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jects  and  at  the  following  rates,  to  wit:  **0n 
all  steamboats,  etc.,  plying  in  the  navigable 
waters  of  the  state,  at  the  rate  of  one  dollar  per 
ton  of  the  registered  tonnage  thereof,"  which 
must  be  assessed  and  collected  at  the  port 
where  such  steamboats  are  registered,  etc.  Rev. 
Code,  169.  Copied  as  the  provision  is  from  the 
enactment  of  the  previous  year,  it  is  obvious 
that  it  must  receive  the  same  construction,  and 
as  the  tax  is  one  dollar  per  ton  it  is  too  plain 
for  argument  that  the  amount  of  the  tax  de- 
pends upon  the  carrying  capacity  of  the  steam- 
boat, and  not  upon  her  value  as  property,  as 
the  experience  of  everyone  shows  that  a  small 
steamer,  new  and  well  built,  may  be  of  much 
greater  value  than  a  large  one,  badly  built  or  in 
need  of  extensive  repairs.  Separate  lists  are 
made  for  the  county  and  school  taxes,  but  the 
two  combined  amount  exactly  to  $1  per  ton, 
as  in  the  levy  for  the  state  tax,  and  the  court 
is  of  the  opinion  that  the  case  falls  within  the 
same  rule  as  the  case  just  decided. 

Evidently  the  word  "tonnage"  in  commercial 
designation  means  the  number  of  tons  burden 
the  ship  or  vessel  will  *carry,  as  esti-  [*225 
mated  and  ascertained  by  tne  official  admeas- 
urement and  computation  prescribed  by  the 
public  authority.  Regulations  upon  the  sub- 
ject are  enacted  by  Parliament  in  the  parent 
country  and  by  Congress  in  this  country,  as 
appears  by  several  acts  of  Congress.  1  Stat, 
at  L.  305;  13  Stat,  at  L.  444.  Tonnage,  says 
a  writer  of  experience,  has  long  been  an  offi- 
cial tenA  intended  originally  &  express  the 
burden  that  a  ship  would  carry,  in  order  that 
the  various  dues  and  customs  which  are  levied 
upon  shipping  misht  be  levied  according  to  the 
size  of  the  vessel,  or  rather  in  proportion  to 
her  capability  of  carrying  burden.  Hence  the 
term,  as  applied  to  a  ship,  has  become  almost 
synonymous  with  that  of  size.  Homan.  Com. 
and  Nav.  Tonnage.  Apply  that  interpretation 
to  the  word  "tonnage"  as  used  in  the  tax 
act  under  consideration,  and  it  is  as  clear  as 
anything  can  be  in  legislation  that  the  tax 
imposed  by  that  provision  is  a  tonnage  tax,  or 
duty  of  tonnage,  as  the  phrase  is  in  the  Con- 
stitution. 

State  authority  to  tax  ships  and  vessels,  it  m 
supposed  by  the  respondent,  extends  to  all  cases 
where  the  ship  or  vessel  is  not  employed  in  for- 
eign commerce  or  in  commerce  between  ports 
or  places  in  different  states.  He  concedes  tiiat 
the  states  cannot  levy  a  duty  of  tonnage  on 
ships  or  vessels  if  the  ship  or  vessel  is  em- 
ployed in  foreign  commerce  or  in  commerce 
"among  the  states,"  but  he  denies  that  the  pro- 
hibition extends  to  ships  or  vessels  employed 
in  commerce  between  ports  and  places  m  the 
same  state,  and  that  is  the  leading  error  in  the 
opinion  of  the  supreme  court  of  the  state. 
Founded  upon  that  mistake  the  proposition  is 
that  all  taxes  are  taxes  on  property,  although 
levied  on  ships  and  vessels-  duly  enrolled  and 
licensed,  if  the  ship  or  vessel  is  not  employed 
in  foreign  commerce  or  in  commerce  among  the 
states. 

Ships  or  vessels  of  ten  or  more  tons  burden 
duly  enrolled  and  licensed,  if  engaged  in  com- 
merce on  waters  which  are  navigable  by  sueh 
vessels  from  the  sea,  are  ships  and  vessels  of 
the  United  States  entitled  to  the  privileges  se- 
cured to  'such  vessels  by  the  act  for  en-  ["226 
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rolling  or  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade.  1  Stat,  at  L. 
205,  287. 

Such  a  rule  as  that  assumed  by  the  respond- 
ent would  incorporate  into  the  Constitution  an 
exception  which  it  does  not  contain.  Had  the 
prohibition  in  terms  applied  only  to  ships  and 
vessels  employed  in  foreign  commerce  or  in 
conmnerce  among  the  states,  his  construction 
would  be  right,  but  courts  of  justice  cannot  add 
any  new  provision  to  the  funaainental  law  and, 
if  not,  it  seems  clear  to  a  demonstration  that 
the  construction  assumed  by  the  respondent  is 
erroneous. 

The  decree  of  the  Supreme  Court  of  the  Staie 
is  reversed  ana  the  cause  remanded  for  further 
proceedings  in  conformity  to  the  opinion  of 
this  court. 


194»]   •THE  HOWARD  FIRE  INSURANCE 
COMPANY,  Plff,  in  Err., 

V. 

THE    NORWICH    &    NEW    YORK    TRANS- 
PORTATION COMPANY. 

(See  S.  C.  12  Wall.  194-201.) 
Two  causes  of  loss  of  property  insured — dia- 
crimination  —  e/fioient  ca/use  —  liahility  for 
loss. 

In  case  of  the  concurrence  of  two  causes  of  loss, 
one  at  the  risk  of  the  assured  and  the  other  In- 
sured against*  If  the  damage  by  the  perils  respect- 
ively can  be  discriminated,  each  party  must  Dear 
his  proportion. 

Where  the  damage  by  each  cause  of  loss  cannot 
he  distinguished,  the  party  responsible  for  the  pre* 
dominating  efficient  cause,  or  that  by  which  the 
operation  of  the  other  is  directly  occasioned,  as 
being  merely  mcldental  to  it,  is  liable  to  bear  the 
loss. 

When  an  efficient  cause  nearest  the  loss  Is  the 
peril  expressly  insured  against,  the  Insurer  is  not 
to  be  relieved  from  responsibility  by  his  showing 
that  the  property  was  brought  within  that  peril  by 
a  cause  not  mentioned  in  the  contract. 

[No.  130.] 
Argued  Apr.  5,  1871.     Decided  Nov.  6,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 

Suit  was  brought  in  the  superior  court  in 
New  London  county,  Connecticut,  by  the  de- 
fendant in  error,  to  recover  upon  a  contract  of 
insurance.  Upon  petition  o!  the  defendant, 
the  cause  was  removed  to  the  court  below. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs,  Jamea  C.  Carter  and  Oeorge 
Pratt  for  plaintiff  in  error. 

Messrs,  James  A.  Hovey  and  Jeremiah 
Halsey  for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Mr.  Phillips,  in  his  Treatise  on  the  Law  of 
Insurance,  lays  down  two  rules  respecting  the 
concurrence  of  different  causes  of  loss,  which 
the  plaintiffs  in  error  contend  should  be  ap- 
plied to  this  jcase,  and  which,  if  applied,  they 
insist  must  lead  to  a  reversal  of  the  judgment 
in  the  court  below.  1  Phil.  Ins.  §S  1136,  1137. 
The  first  of  these  is: 

"In  case  of  the  concurrence  of  two  causes  of 
loss,  one  at  the  risk  of  the  assured,  and  the 
other  insured  against,  or  one  insured  against 
by  Ay  and  the  other  by  B,  if  the  damage  by 


the  perils  respectively  can  be  discriminated, 
each  party  must  bear  his  proportion." 

•'Hie  second  is:  [♦197 

"Where  different  parties,  whether  the  as- 
sured and  the  underwriter,  or  different  under- 
writers, are  responsible  for  different  causes  <A 
loss,  and  the  damage  by  each  cannot  be  dis- 
tinguished, the  party  responsibile  for  the  pre- 
dominating efficient  cause,  or  that  by  which  the 
operation  of  the  other  is  directly  occasioned,  as 
beinfi^  merely  incidental  to  it,  is  liable  to  bear 
the  loss." 

Phil.  Ins.  vol.  1,  §§  1136,  1137, 

These  propositions  may  be  accepted  as  cor- 
rect statements  of  the  law,  and  the  question  be- 
fore us  is,  whether  the  circuit  court,  in  giv- 
ing judgment  for  the  assured,  failed  to  applj 
them  rightly  to  the  facts  of  the  case. 

The  plaintiffs  in  error  insured  for  the  de- 
fendants the  steamer  Norwich,  against  fire, 
and  the  policy  was  in  force  when  the  loss  oc- 
curred. It  covered  the  steamer,  her  hull,  boil- 
ers, machinery,  tackle,  furniture,  apparel,  etc, 
whether  stationary  or  movable,  whether  the 
boat  should  be  rimning  or  not  running,  and  in- 
sured thereon  $5,000  against  all  such  loss  or 
damage,  not  exceeding  the  sum  insured,  as 
should  happen  to  the  property  by  fire,  other 
than  fire  happening  by  means  of  any  invasion, 
insurrection,  riot,  or  civil  commotion,  or  of 
any  military  or  usurped  power.  Thus,  loss 
from  fire  happening  in  consequence  of  any  other 
cause  than  those  excepted,  was  covered  by  the 
policy.  The  insurers  took  the  risk  of  fires 
caused  by  lightning,  explosions,  and  collisions. 
Such  was  the  contract. 

The  circumstances  attending  the  loss,  as  ap- 
pears from  the  special  findings  of  the  court,  by 
which  the  case  was  tried  without  the  inter- 
vention of  a  jury,  were  substantially  these: 

While  on  one  of  her  regular  trips  from  Nor- 
wich to  New  York,  on  Long  Island  Sound,  the 
steamer  collided  with  a  schooner,  the   latter 
striking  her  on  her  port  side,  and  cutting  h» 
hull  below  the  water  line,  in  consequence  of 
which  she  immediately  and  rapidly   oegan  to 
fill  with  water.    Withm  ten  or  fifteen  minutes 
after  the  collision  the  water  reached  the  floor 
of  the  furnace,  and  the  steam  thereby  generat- 
ed blew  out  the  fire,  which  communicated  with 
the  woodwork  of  the  boat.     Her  upper  works 
and  her  combustible  freight  were  soon  enTel- 
oped  in  flames,  and  they  continued  to  bum  half 
or  three  quarters  of  an  hour,  when  she  grad- 
ually sunk  in  twenty  fathoms  of  water,  heel- 
ing over.    The  steamer  was  so  constructed  that 
her  main  deck  was  completely  housed  in  from 
stem  to  stem,  up  to  her  promenade  or  hurri- 
cane  deck  above.     Her  freig[ht  was  stowed  on 
the  main  deck,  and  her  cabin  and  state-rooms 
were  on  the  hurricane  deck.    From  the  effecto 
of  the  collision  alone,  she  would  not  have  sunk 
below  her  promenade  deck,  but  would  have  re- 
mained there  suspended  in  the  water  and  would 
have  been  towed  to  a  place  of  safety,  when  she, 
her  engines,  tackle,  and  furniture  could  have 
been  repaired  and  restored  to  their  condition 
prior  to  the  collision,  for  the  sum  of  $15,000, 
the  expense  of  towage  included.     The  sinking 
of  the  steamer  below  the  promenade  deck  ^vaa 
the  result  of  th&  action  of  the  fire,  in  hurraing 
off  her  light  upper  works  and  housing,  thus 
liberating  her  freight,  allowing  much  of  it  to 
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drift  away, ^whereby  her  floating  capacity  was 
greatly  reduced,  so  that  she  sunk  to  the  bot- 
tom, and  all  the  damage  which  she  suffered  be- 
yond the  $15,000  above  named  as  chargeable  to 
the  collision  ( amounting  .to  $73,000)  including 
the  cost  of  raising  the  boat,  was  the  natural 
and  necessary  result  of  the  fire  and  of  the  fire 
only.  All  these  are  found  as  facts  by  the  cir- 
cuit court. 

It  is  now  urged  on  behalf  of  the  plaintiffs  in 
error  the  findings  in  the  case  establish  that  the 
sinking  of  the  steamer,  wherein  consisted  prin- 
cipally the  loss,  or  that  part  of  it  in  excess  of 
$15,000  chargeable  to  the  collision,  was  the  re- 
sult of  two  concurrent  causes,  one  the  fire  and 
the  other  the  water  in  the  steamer's  hold,  let  in 
by  the  breach  made  by  the  collision.     As  the 
influx  of  the  water  was  the  direct  and  neces- 
sary consequence  of  the  collision,  it  is  argued 
that  the  collision  was  the  predominating  and, 
therefore,  the  proximate  cause  of  the  loss.  The 
argument  overlooks  the  fact,  distinctly  found, 
that  the  damage  resulting  from  the  sinking  of 
the  vessel  was  the  natural  and  necessary  result 
of  the  fire  only.    If  it  be  said  that  this  was  but 
an   inference   from   facts  previously  found,  it 
was  not  for  that  reason  necessarily  a  mere  legal 
conclusion.     But  we  need  not  rely  upon  this. 
Apart  from  that  finding,  the  other  findings,  un- 
questionably of  facts,  show  that  neither  the  col- 
198* j  lision  nor  the  presence  of  water  in  "the 
steamer's  hold  was  th,e  predominating  efficient 
cause  of  her  going  to  the  bottom.    That  result 
required  the  agency  of  the  fire.    It  is  found  that 
the  water  would  not  have  caused  the  vessel  to 
sink  below  her  promenade  deck,  had  not  some 
other  cause  of  sinking  supervened.    It  would 
have  expended  its  force  at  that  point.    The  ef- 
fects of  the  tire  were  necessary  to  give  it  addi- 
tional efficiency.    The  fire  was,  therefore,  the 
efiicient,  predominating  cause,  as  well  as  near- 
est in  time  to  the  cai^trophe,  which  not  only 
directly   contributed  to  all  the  damage  done, 
after  tiie  steamer  had  sunk  to  her  promenade 
deck,  but  enlarged  the  destructive  power  of  the 
water,  and  rendered  certain  the  submergence  of 
the  vessel.    This  plainly  appears,  if  we  suppose 
that  the  fire  had  occurred  on  the  day  after  the 
collision,  and  had  originated  from  some  other 
cause  than  the  collision  itself.    The  effects  of 
the  prior  disaster  would  then  have  been  com- 
plete.    The  steamer  would  have  been  full  of 
water,    sunk  to  her  promenade  deck,  and  re- 
maining thus  suspended,  would  have  been  towed 
to  a  place  of  safety  and  saved,  in  that  condition, 
to  her  owners,  except  for  the  new  injury.    But 
the  fire  occurring  on  the  next  day  destroying 
the  upper  works  and  the  housing,  thus  liber- 
ating  the  light   freight  and  greatly   reducing 
the    floating   capacity   of   the   steamer,   would 
have  caused  her  to  sink  to  the  bottom  as  she 
did.     In  the  case  supposed,  the  water  would 
have  been  as  truly  a  concurrent  and  efficient 
cause  of  the  steamer's  sinking  as  it  was  in  the 
caae  now  in  hand.    It  would  have  operated  in 
precisely  l^e  same  manner,  remaining  dormant 
until  given  new  activity.  But  could  there,  have 
been  any  hesitation  in  that  case  in  determining 
which  was  the  proximate,  the  efficient,  predom- 
inating cause  of  the  sinking  of  the  vessel  ?    And 
can  it  be  doubted  that  the  underwriters  against 
loss  by  fire  would  be  held  responsible  for  such 
a  lO0fl?     Wherein  does  the  case  supposed  differ 
in  principle  from  the  present,  when  the  facts 
12  ~" 


found  are  considered?  True,  the  fire  in  this 
case  was  caused  by  the  collision,  but  the  policy 
insured  against  fire  caused  by  collision.  True, 
the  fire  immediately  following  the  filling  of  the 
steamer  with  water,  or  commenped  while  she 
was  filling,  but  the  effects  of  the  *fire  ["lOO 
are  conclusively  distinguished  from  the  breach 
in  the  steamer's  hull,  and  the  filling  of  her 
hold  with  water.  The  damages  caused  by  the 
several  agencies  have  been  discriminated,  and 
its  proper  share  assigned  to  each.  It  is  an  es- 
tablished fact  that  the  damaging  effect  of  the 
water,  independent  of  the  fire,  would  not  have 
reached  beyond  sinking  of  the  steamer  to  its 
upper  deck  when  she  would  have  been  saved 
from  further  injury. 

There  is,  undoubtedly,  difficulty,  in  many 
cases,  attending  the  application  of  the  maxim, 
"Proxima  causa,  non  remota  spectatur"  but 
none  when  the  causes  succeed  each  other  in  or- 
der of  time.  In  such  cases  the  rule  is  plain. 
When  one  of  several  successive  causes  is  suf- 
ficient to  produce  the  effect  (for  example,  to 
cause  a  loss)  the  law  will  never  regard  an  an- 
tecedent cause  of  that  cause,  or  the  "causa 
causans.**  Oeii.  Mutual  Ins.  Co,  v.  Shencood, 
14  How.  366.  In  such  a  case  there  is  no  doubt 
which  cause  b  the  proximate  one  within  the 
meaning  of  the  maxim.  But,  when  there  is  no 
order  of  succession  in  time,  when  there  are  two 
concurrent  causes  of  a  loss,  the  predominating, 
efficient  one  must  be  regarded  as  the  proximate, 
when  the  damage  done  by  each  cannot  be  distin- 
guished. Such  is,  in  effect,  Mr.  Phillips'  rule. 
And  certainly  that  cause  which  set  the  other  in 
motion  and  gave  to  it  its  efficiency  for  harm  at 
the  time  of  tne  disaster,  must  rank  as  predomi- 
nant. In  the  present  case,  however,  the  rule 
hardly  seems  applicable,  because  the  damage 
resulting  from  the  fire  and  £hat  caused  by  the 
filling  of  the  steamer,  are  clearly  distinguished. 

It  IS  true,  as  argued^  that  as  the  insurance  in 
this  case  was  only  against  fire,  the  assured 
must  be  regarded  as  having  taken  the  risk  of 
collision,  and  it  is  also  true  that  the  collision 
caused  the  fire ;  but  it  is  well  settled  that  wh^i 
an  efficient  cause  nearest  the  loss  is  a  peril  ex- 
pressly insured  against,  the  insurer  is  not  to  be 
relieved  from  responsibility  by  his  showing  that 
the  property  was  brought  within  that  pern  by  a 
cause  notmentioned  in  the  contract.  */&*.  [*20O 
John  V.  Amer.  Mut,  Ins.  Co.  11  N.  Y.  619.  That 
case  is  instructive  and  is,  in  one  particular  at 
least,  responsive  to  the  argument  of  the  plain- 
tiffs in  error.  It  exhibits  the  difference,  in  ef- 
fect, between  an  express  exception  from  a  risk 
imder taken,  and  silence  in  regard  to  i^  peril  not 
insured  against.  The  policy,  ai  here,  was 
against  fire,  but  it  contained  a  provision  that 
the  company  would  not  be  liable  "for  any  loss 
occasioned  by  the  explosion  of  a  steam-boiler." 
While  it  was  in  force  there  was  aq  explosion 
of  a  steam-boiler  which  caused  the  destruction 
of  the  property  insured  by  fire.  It  was  held 
the  insurers  were  not  liable.  The  proviso,  or 
exception,  was  construed,  as  extending  to  fire 
caused  by  such  explosions,  for,  as  the  parties 
were  contracting  aoout  the  peril  of  fire  alone^ 
an  express  exception  of  all  loss  from  explosions 
must  have  been  meant  to  cover  fire  when  a  con- 
sequence of  explosions;  otherwise  the  exception 
would  have  been  unmeaning.  But  the  court 
said,  if  nothing  had  been  said  in  the  policy  re- 
specting a  steam-boiler,  the  loss,  having  been 
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occasioned  by  fire  as  its  proximate  cause,  would 
have  rested  on  the  insurers,  although  it  had 
been  shown  as  it  might  have  been,  that  the  fire 
was  kindled  by  means  of  the  explosion.  The 
judgment  thus  turned  on  the  effect  of  an  ex- 
press exception.  Had  there  been  none,  the  court 
would  have  inquired  how  the  fire  happened, 
whether  by  an  explosion  or  not.  In  the  case 
before  us  there  is  no  exception  of  collisions,  or 
fires  caused  by  collisions.  It  must,  therefore, 
be  imderstood  that  the  insurers  took  the  risk  of 
all  fires  not  expressly  excepted. 

It  has  been  argued  that  because  the  policy 
was  against  fire  only,  the  assured  are  to  be  con- 
sidered their  own  insurers  against  perils  of 
the  sea,  including  collisions,  and  as  insurers 
against  marine  risks  are  liable  for  collisions, 
with  all  their  consequences,  including  fires, 
the  assured  in  this  case  must  be  held  to  have 
undertaken  that  risk.  This  would  be  so  if  they 
had  taken  out  no  poli^  against  fire.  But  that 
works  a  material  difference.  Suppose  these 
underwriters  had  insured  the  steamer  against 
collisions  and  fire,  and  had  then  re-insured  in 
another  company  against  fire  alone,  as  they 
201*]  *mignt  have  done,  would  it  have  been 
a  sufficient  answer  to  a  suit  brought  by  them 
against  their  insurers,  that  the  fire  which 
caused  the  steamer  to  sink  was  itself  caused  by 
a  collision?  No  one  will  affirm  that.  Yet  upon 
the  theory  of  the  plaintiffs  in  error,  this  is  sub- 
stantially what  is  now  attempted.  Before  any 
policy  was  issued,  the  transportation  company 
were  their  own  insurers  against  collisions  and 
fire,  no  matter  how  caused.  They  sought  pro- 
tection against  some  of  the  possible  conse- 
quences of  these  risks,  and  they  obtained  a 
policy  insuring  them  against  all  loss  by  fire, 
except  fire  caused  by  certain  things,  of  which 
collision  was  not  one.  Against  every  other  con- 
fi^uence  of  a  collision  than  a  fire,  they  re- 
tnained  their  own  insurers,  but  the  risk  of  fire 
^Was  no  longer  theirs. 

We  have  already  sufficiently  said  that  the 
amount  of  the  loss  caused  by  the  collision,  apart 
from  the  fire,  was  distinctly  ascertained,  and 
the  insurers  were  not  charged  with  it.  So  was 
the  amount  of  loss  caused  by  the  fire  itself  as- 
certained. If,  therefore,  it  was  a  case  of  the 
concurrence  of  two  causes  of  loss,  one  at  the 
risk  of  the  assured,  and  the  other  of  the  insur- 
ers, the  damage  resulting  from  each  has  been 
discriminated,  and  the  insurers  have  been  held 
liable  only  for  that  caused  by  the  peril  against 
which  they  contracted.  Vide,  Heebner  v.  Eagle 
ins.  Co.  10  Gray,  143. 

Judgment  has,  therefore,  been  given  in  oon- 
formity  with  the  rules,  as  above  stated,  in 
Phillipe  on  Inewrance,    It  is  affirmed. 


THE  WESTERN  MASSACHUSETTS  INSUR- 
ANCE COMPANY,  Plff  in  Err,, 

V, 

THE  NORWICH  &  NEW  YORK  TRANSPOR- 
TATION COMPANY. 

(See  S.  C.  12  Wall.  201-204.) 

Ine.  Co.  V.  Transportation  Co.  ante,  878,  af- 
flnned. 

The  loss  of  the  assured  must  be  measured  by  the 
standard  provided  In  the  policy. 

[No.  131.] 
Argued  Apr,  5,  1871.       Decided  Nov.  6,  1811. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error 
in  the  superior  court  of  New  London  county, 
Connecticut,  to  recover  upon  a  policy  of  in- 
surance. Upon  petition  of  the  defendant,  the 
case  was  removed  to  the  court  below.  Judg- 
ment having  been  given  for  the  plaintiff,  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs,  Jamea  C«  Carter  and  George 
Pratt  for  plaintiff  in  error. 

Messrs,  Jamea  A.  Hovey  and  Jereaiak 
Halaey  for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  controlling  question  in  this  case  is  the 
same  as  that  which  we  have  considered  in  the 
Howard  Insurance  Company  against  these 
plaintiffs  in  error,  just  decided.  We  do  not 
propose  to  reconsider  it.  Here,  as  in  the  other 
case  mentioned,  the  insurers  undertook  against 
fire,  even  though  caused  by  collision;  and  here, 
as  in  that  case,  they  have  been  held  liable  only 
for  the  damages  caused  by  fire.'  But  the  issues 
of  fact  in  this  case  were  submitted  to  a  jury 
and,  it  is  therefore,  to  be  considered  whether 
they  were  submitted  with  proper  instructions. 

It  is  complained  that  the  circuit  court  in- 
structed the  jury  that  th^  way  to  determine  the 
question  whether  the  insurers  were  liable  was 
to  consider  and  determine  whether  the  steamer 
would  have  sunk  except  for  the  effect  of  the 
fire.  This  is  hardly  a  fair  statement  of  the 
manner  in  which  the  case  was  submitted.  The 
charge  must  be  taken,  not  in  detached  portions, 
but  according  to  its  general  tenor  and  effect 

What  the  judge  did  charge  was  that  the  main 
question  for  the  jury  to  determine  was  whether 
tne  loss  sustained  by  the  plaintiffs  was  the 
natural,  necessary  and  inevitable  consequence 
of  the  fire.  Then,  after  referring  to  the  facts 
as  proved,  the  judge  added:  ''The  question  is, 
Would  she  (the  steamer)  have  gone  to  the  bot- 
tom but  for  1±ie  fire?  This  is  a  vital  question, 
and  must  be  decided  by  the  jury  before  the 
plaintiff  can  recover.  You  will  say  in  view  of 
the  evidence,  whether  she  would  have  gone  to 
the  bottom,  or  only  settled  down  to  her  prome- 
nade deck  and  remain  suspended  in  the  water, 
but  for  the  effect  produced  by  the  fire.  If  she 
would  not  have  sunk,  but  only  settled  in  the 
water  to  the  promenade  deck,  except  for  the 
effect  of  the  fire  in  reducing  her  floating  capac- 
ity, then  the  plaintiffs  are  entitled  to  recover." 
That  this  was,  in  our  opinion,  proper  instruc- 
tion is  sufficiently  shown  by  what  we  have  said 
in  the  case  just  decided.  We  have  also  shown 
that  the  policy  contained  no  implied  exception 
against  the  consequences  of  any  marine  peril. 

The  only  other  thing  which  n^d  be  noticed  is 
the  allegation  of  the  plaintiffs  in  error  that  the 
jury  were  instructed  to  ascertain  the  amount  of 
the  damage,  not  by  reference  to  the  actual  cash 
value  of  the  subject,  but  by  the  cost  of  restora- 
tion. If  this  complaint  were  founded  in  fact, 
it  would  call  for  a  reversal  of  the  judgment, 
for  the  policy  stipulated  that  loss  or  damage 
should  be  estimated  according  to  the  true  and 
actual  cash  value  of  the  property  at  the  time 
the  same  should  happen.    But  when  the   in- 
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Bured  offered  evidence  to  prove  what  was  the 
actual  cash  value  of  the  steamer  before  the 
collision,  from  which  the  damage  caused  by  the 
collision  might  have  been  deducted,  and  thus 
the  cash  value  of  the  property,  at  the  time 
when  the  fire  attacked  it,  might  have  been 
ascertained,  the  plaintiffs  in  error  objected  and 
the  evidence  was  occluded.  There  remained, 
then,  no  way  of  establishing  the  cash  value  ex- 
cept by  ascertaining  the  cost  of  restoration  to 
the  condition  in  which  the  steamer  was  before 
the  fire.  This  was  allowed,  but  the  jury  were 
instructed  that  if  the  cost  of  repairs  exceeded 
the  damage  done  by  the  fire  they  should  deduct 
the  excess.  It  is  plain,  therefore,  that  under 
such  instructions  the  loss  of  the  assured  must 
have  been  measured  by  the  standard  provided 
in  the  policy. 

It  is  sufficient  to  say  of  the  admission  of  evi- 
dence to  prove  how  much  it  cost  to  raise  the 
204*]  steamer,  that  if  it  was  erroneous  *it 
did  no  harm.  The  value  of  the  boat  when 
raised  was  proved  to  have  been  exactly  equal 
to  the  cost  of  raising  her,  and  the  insurers  had 
the  benefit  of  it. 

Nothing  need  be  said  of  the  other  exceptions. 
They  were  not  pressed  in  the  oral  argument,  nor 
in  the  printed  briefs,  and  they  exhibit  no 
error. 

Judgment  is  affirmed. 


177»]        •UNITED  STATES,  Appt., 

V. 

JOSEPH  F.  MAYES,  Administrator  of  Sarah 

Alexander. 

(See  a  C.  12  Wall.  177-181.) 
Construction  of  pension  act. 

The  pension  act  of  Feb.  28.  1853,  was  not  In- 
tended to  have  a  retroactive  effcrct,  not  to  confer  a 
right  to  a  pension  commencing  prior  to  its  pas- 


[No.  155.] 
Argued  Oct.  19,  1871.    Decided  Nov.  6,  1871. 

APPEAL  from  the  Court  of  Claims. 
Sarah  Alexander  filed  her  petition  in  the 
coart  of  claims  to  obtain  a  pension  as  a  widow. 
Jad^nent  having  been  given  in  her  favor,  the 
defendant  took  an  appeal  to  this  court.  She 
having  died,  her  administrator  was  substituted 
as  appellee. 

The  case  is  fullv  stated  by  the  court. 

Messrs  B.  H.  'BHatow,  Solicitor  Oen.,  T. 
H.  TaXbot^  and  C.  H.  Hill*  Asst.  Atty.  Qen., 
for  appellant. 

Mr.  Jolm  A.  WiUs  for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  case  depends  for  its  solution  upon  the 
construction  we  give  to  the  2d  section  of  the 
act  of  Congress  of  February  3,  1853,  entitled 
*'An  Act  to  Continue  Half  Pay  to  Certain 
Widows  and  Orphans."  The  plaintiff  in  the 
coart  below  claims  that,  under  that  act,  his  in- 
testate, as  the  widow  of  a  Revolutionary 
soldier,  was  entitled  to  a  pension,  commencing 
March  4,  1848.  She  was  allowed  a  pension 
only  from  February  3,  1853,  the  date  of  the 
passage  of  the  act,  and  this  suit  is  an  effort  to 
recover  what  are  called  arrears,  viz.:  the 
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pension  for  the  time  which  elapsed  between 
March  4,  1848,  and  February  3,  1853. 

It  has  been  insisted  on  behalf  of  the  United 
States,  that  the  court  of  claims  has  no  juris- 
diction in  such  a  case.  We  do  not  propose, 
however,  to  determine  that  question  now,  for 
we  are  of  opinion  that,  if  that  court  has  juris- 
diction, it  erred  in  giving  judgment  for  the 
plaintiff*.  The  section  of  the  act  of  1853  un- 
der which  the  plaintiff  claims,  is  as  follows: 

"And  be  it  further  enacted,  that  the  widows 
of  all  officers,  non-commissioned  officers,  musi- 
cians, and  privates  of  the  Revolutionary  Army, 
who  were  married  subsequently  to  January, 
anno  domini  eighteen  hundred,  shall  be  entitled 
to  a  pension  in  the  same  manner  as  those  who 
were  married  before  that  date."  It  is  clear 
that  if  this  act  stood  alone,  no  widow  could 
be  entitled  to  a  pension  under  it,  commencing 
anterior  to  its  passage.  All  statutes  are  to 
be  construed  as  acting  prospectively,  unless  a 
contrary  intent  appears  beyOnd  doubt.  But  it 
is  said  the  act  is  to  be  construed  with  reference 
to  the  prior  act  of  July  29,  1848,  which  enaci- 
ed  "that  the  widows  of  all  officers,  non-com- 
missioned officers,  musicians,  soldiers,  marin- 
ers, or  marines  and  Indian  spies  who  shall  have 
served  in  the  continental  line,  state  troops, 
volunteers,  militia,  or  in  a  naval  service,  in  the 
Revolutionary  War  with  Great  Britain,  shall 
be  entitled  to  a  pension,  during  such  widow- 
hood, of  an  equal  amount  per  .annum  that  their 
husbands  would  be  entitl^  to  if  living,  under 
existing  pension  laws,  to  commence  on  the  4th 
day  of  March,  eighteen  hundred  and  forty-eight, 
and  tb  be  paid  in  the  same  manner  that  other 
pensions  are  paid  to  widows."  (Then  followed 
the  exceptions.)  "But  no  widow,  now  receiv- 
ing a  pension,  shall  be  entitled  to  receive  a  fur- 
ther pension,  under  the  provisions  of  this  act; 
and  no  wi^ow  married  after  the  first  day. of 
January,  one  thousand  eight  hundred,  shall  be 
entitled  to  receive  a  pension  under  this  act." 
The  2d  section  enacted  that  the  same  rules  of 
evidence,  regulations,  and  prescriptions  shall 
apply  and  govern  the  Commissioner  of  Pensions 
and  pension  agents,  as  now  prevail  imder  exist- 
ing pension  laws  which  relate  to  widows  of 
Revolutionary  officers  and  soldiers.  The  argu- 
ment of  the  plaintiff  is,  that  the  act  of  1853 
was  substantially  an  amendment  of  this  act, 
intended  to  repeal  the  provision  it  contains, 
that  widows  married  after  January  1,  1800, 
should  not  be  entitled  to  its  benefits,  and  that 
hence  the  two  acts  must  be  resA  together,  and  all 
widows  be  entitled  to  a  pension  commencing  on 
the  4th  of  March,  1848.  This  is  inferred  from 
the  assumption  that  the  act  of  1848  must  be 
referred  to  in  order  to  fix  the  rate  or  amount  of 
the  pension  granted  by  the  act  of  1853,  as  well 
as  ite  duration,  and  that  if  there  be  an  implied 
reference  for  those  purposes,  there  must  be  for 
the  purpose  of  fixing  the  commencement  of  the 
pension. 

The  ar^^ment  is  not  without  weight,  but  we 
think  it  msufficicfnt  to  overbalance  the  reasons 
there  are  for  holding  that  the  act  of  1853  is  in- 
tended to  grant  pensions  only  from  the  time  of 
its  enactment.  It  does  not  profess  to  be  an 
amendment  of  any  former  act,  and  there  is  no 
necessary  reference  to  the  act  of  1848,  even  for 
the  purpose  of  fixing  the  rate  or  duration  of  the 
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pensions  granted  by  It.  Laws  prior  to  the  act 
of  1848  had  determined  the  rate  of  pensions 
granted  to  widows  of  Revolutionary  soldiers  as 
equal  to  the  pay  of  the  husband,  and  the  pen- 
sion was,  of  course,  during  widowhood,  unless 
restricted  by  the  statute.  Nor  was  reference 
to  any  former  act  necessary  to  ascertain  when 
the  pension  was  to  commence,  for  it  com- 
menced, of  course,  with  th^  passage  of  the  act, 
unless  a  different  intention  was  either  expressed 
or  plainly  implied.  True,  the  act  of  1853  de- 
clared that  widows  married  after  January, 
eighteen  hundred,  shall  be  entitled  to  a  pension 
in  the  «ame  manner  as  those  who  were  married 
before  that  date,  but  the  manner  may  well  re- 
fer to  the  mode  in  which  the  pension  must  be 
obtained  by  the  adjudication  of  the  Commis- 
sioner of  Pensions  and  to  the  rules,  regula- 
tions, and  prescriptions  provided  by  law  long 
before  1848  for  the  government  of  the  com- 
missioner and  pension  agents,  and  for  the  pay- 
ment of  pensions*  Certainly  such  a  direction 
is  not  inconsistent  with  our  holding  that  the 
act  of  1853  was  not  intended  to  have  a  retro- 
active effect,  or  to  confer  a  right  to  a  pension 
commencing  prior  to  its  passage. 

But,  without  pursuing  this  line  of  remark 
further,  whatever  might  be  our  opinion  re- 
specting the  construction  of  the  statute,  were 
the  matter  res  novay  we  cannot  regard  the 
180*]  'question  as  an  open  one.  Immediately 
after  the  passage  of  the  act,  it  was  construed 
by  the  Commissioner  of  Pensions  as  granting 
pensions  compnencing  only  from  and  after  its 
passage,  and  such  construction  has  ever  since 
been  given  to  it  by  th^t  bureau.  That  sifch  was 
its  meaning  seems  also  to  have  been  the  under- 
standing of  the  next  succeeding  Congress  after 
it  was  enacted.  The  act  of  1848  gave  pensions 
to  widows  of  soldiers  and  mariners  when  they 
had  been  married  before  the  first  day  of  Janu- 
ary, 1800.  The  act  of  1853  gave*  pensions  to 
widows  of  soldiers,  but  not  to  widows  of  mari- 
ners. This  was  followed  by  an  act  passed  Feb- 
ruary 28,  1855,  giving  pensions  to  widows  of 
mariners  and  marines  who  served  in  the  navy 
during  the  Revolutionary  War,  "in  the  same 
manner,  and  to  the  same  extent,"  as  the  widows 
of  soldiers  of  tlie  army,  "under  the  2d  section 
of  the  act  of  February  3,  1853."  Here  not  only 
the  manner,  but  the  extent  of  the  pension  was 
directed,  and  widows  of  mariners  were  put  upon 
the  same  footing  with  widows  of  soldiers  mar- 
ried after  January,  1800.  Had  it  been  under- 
stood that  soldiers'  widows,  married  after  Jan- 
uary, 1800,  were  entitled  to  pensions  commenc- 
ing March  4,  1848,  it  would  nave  been  unneces- 
sary to  declare  that  mariners'  widows  should 
have  pensions  "to  the  same  extent"  as  imder 
the  act  of  1853.  But  measuring  the  extent  by 
the  grant  made  in  1853,  and  not  by  that  of 
1848,  tends  to  show  that  Congress  regarded  the 
extent,  or  commencement,  of  the  pension  under 
the  act  of  1853,  as  different  from  that  of  those 
granted  by  the  act  of  1848.  And  this  is  made 
quite  certain  by  the  history^of  the  legislation. 
The  act  of  1855,  when  first  proposed,  contained 
the  following  provision:  **And  the  pensions 
granted  by  this  act,  and  those  under  the  said 
section  of  the  act  of  February  3,  1853,  shall 
commence  on  the  4th  day  of  March,  1 848."     This 

?irovision  was  intended  to  change  the  construc- 
ion  which  the  Commissioner  of  Pensions  had 
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given  to  the  act  of  1953  (30  Cong.  Globe,  92), 
))ut  it  was  stricken  out,  and  the  statute  was  en- 
acted as  it  now  stands.  The  intention  of 
'Congress  was  thus  clearly  manifested  [*181 
to  adopt  the  construction  of  the  act  of  1853, 
which  nad  been  given  to  it  by  the  Pension  Bu- 
reau, and  we  are  hardly  at  liberty  now  to  inter- 
pret it  differently. 

In  view  of  this  action  of  Congress,  and  the 
long  standing  construction  of  the  act  given  by 
the  department  whose  duty  it  was  to  act  under 
it,  we  are  of  opinion  that  the  plaintiff's  intes- 
tate was  not  entitled  to  a  pension  commencing 
anterior  to  February  3,  1853.  The  judgment  of 
the  court  of  claims  was,  therefore,  erroneous. 

The  jvdgment  is  reversed  and  the  record  re- 
mandedf  toith  instructions  to  dismiss  the  plain- 
tiff's  suit, 

*THE  STEAMBOAT  SYRACUSE,  etc.,  [•167 
The  Albany  Canal  Line  Company,  Claimant, 
Appt., 

V. 

THOMAS  LANGLEY. 

(See  a  C.  "The  Byraouse/*  12  Wall.  167-178.) 

Tug,  when  liable  for  injury  to  tow — insufficxenlt 

excuse — varia/nce. 

Although  by  special  agreement,  a  canal-boat  was 
being  towed  at  her  own  risk  nevertheless,  the 
steamer  towing  the  canal-boat  Is  liable,  if,  throogti 
the  negligence  of  those  in  charge  of  her,  the  canal- 
boat  has  suffered  loss. 

In  cases  of  collision,  where  the  master  of  the  ves- 
sel could  not  have  prevented  the  accident  at  the 
moment  it  occurred,  this  will  not  excuse  him,  if 
by  timely  measures  of  precaution,  the  danger  could 
have  been  avoided. 

There  is  no  doctrine  of  mere  technical  variance 
in  the  admiralty;  and  if  there  is  no  design  in  an 
omission  to  state  facts,  it  is  the  duty  of  the  court 
to  extract  the  real  case  from  the  whole  record  and 
decide  accordingly. 

[No.  177.] 
Argued  Oct.  27,  1811.     Decided  Nov.  6,  1871. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Southern  District  of 
New  York. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  by  the  defendant  in  error,  to 
recover  damages  resulting  from 'a  collision,  in 
which  a  canal-boat  of  the  libelant,  while  being 
towed  by  the  steamboat  Syracuse,  was  crushed 
and  lost.  A  decree  having  been  entered  in  favor 
of  the  libelant,  the  claimants  of  the  Syracuse 
took  an  appeal  to  the  circuit  court,  by  whidi 
the  said  decree  was  affirmed.  Whereupon  the 
said  claimants  took  a  further  appeal  to  this 
court. 

The  case  is  further  stated  by  the  court. 

Messrs.  B«  D.  Benedict  d  Benedict,  for  ap- 
pellants : 

The  boat  was  towed  under  a  contract  on  the 
part  of  Uie  libelant,  that  he  would  bear  the 
risks  of  the  navigation,  provided  the  steamboat, 
"I 

NOTB. — Collision;  rights  of  steam  and  sailing  ves- 
sels with  reference  to  each  other,  and  in  passing 
and  meeting — see  notes,  13  L.  ed.  U.  S.  687 ;  26  h. 
ed.  U.  S.  168 ;  28  C.  C.  A.  582 ;  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  steamer  meeting 
steamer — see  notes,  14  L.  ed.  u.  S.  68;  35  Li.  ed. 
U.  S.  468 ;  30  C.  C.  A.  680. 

Measure  of  damages  in  oases  of  oolUsion — see 
note,  11  L.  eo.  U.  8.  86.     *  «-.  —    - 
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which  famished  the  propulsive  power,  was  nav- 
igated with  ordinary  care  and  skill. 

It  is  to  be  borne  in  mind,  also,  that  the  ap- 
plication of  the  libelant  to  be  towed  was  made 
after  the  tow  was  "nearly  made  up,  and  the 
Syracuae  had  swung  away  from  the  dock  and 
was  heading  down  stream."  It  is,  therefore, 
the  risk  of  being  towed  in  that  particular  tow, 
provided  it  was  navigated  with  ordinary  care, 
skill,  and  prudence,  that  the  libelant  assimied. 
Where  damage  has  occurred  to  a  boat  towed 
under  such  a  contract,  there  is  no  presumption 
in  favor  of  the  canal-boat  nor  against  the 
steamboat. 

So  the  officers  of  the  Syracuse  were  called 
upon  to  give  a  fair  and  cautious  consideration 
to  the  facts  witiiin  their  knowledge,  and  to 
form  upon  them  an  honest  judgment.  But  if 
it  appear  that,  having  done  so,  they  misjudged 
(for  instance:  as  to  the  strength  of  the  tide 
which  they  were  to  meet,  ever  varying  with  the 
changing  moon  and  the  varying  winds),  or  if 
they  erred  in  their  estimate  of  the  distance 
apart  of  two  vessels,  such  error  is  not  negli- 
gence. A  fair  judgment  is  all  that  can  be  had 
and  all^  therefore,  that  the  law  requires. 

Wells  V.  Stecum  Nav.  Co.  2  N.  Y.  208;  Tho 
Julia,  Lush.  231 ;  The  Farragut,  10  Wall.  334, 
19  L.  ed.  946. 

It  is  necessary  for  the  libelant  to  make  out 
his  case.  He  must  point  out  and  prove  the 
negligence,  which  alone  will  relieve  him  from 
the  risks  which  he  assumed;  the  presumption 
is  the  other  way.  We  insist  that  nothing  of 
the  sort  has  been  established. 

It  is  true  that  we  come  before  this  court  with 
two  decisions  against  us.  We  claim,  however, 
that  the  questions  to  be  decided  are  questions 
of  law.  There  is  not  sufficient  diversity  of  evi- 
dence to  make  them  questions  of  fact.  On  ap- 
peal on  a  question  of  law,  there  is  no  presump- 
tion of  law  in  favor  of  the  decision  below. 

It  would  seem  clear,  that  among  the  risks 
which  the  libelant  assumed,  was  the  risk  of  a 
crowded  harbor  at  New  York,  and  the  risk 
which  would  arise  from  the  tows  meeting  an 
ebb-tide  in  East  river,  which  might  be  uncom- 
monly strong,  as  it  was. 

It  is  clear  from  the  evidence  that,  upon  this 
occasion,  there  was  one  passage  and  only  one 
which  afforded  a  prospect  of  taking  the  tow 
through  in  safety,  and  that  the  Syracuse  took 
that  passage. 

Mr,  Jamea  C.  Carter,  for  appellee: 
This  question  of  negligence  is  one  of  fact 
purely.  It  originally  involved  the  considera- 
tion of  a  voluminous  mass  of  testimony  of 
numerous  witnesses,  as  to  much  of  which  there 
were  on  the  one  side  and  the  other  the  usual 
diarges  of  contradiction,  falsity,  inconsistency 
and  want  of  candor.  This  testimony  was  fully 
considered  in  the  district  court,  and  the  issue 
on  the  question  of  negligence  found  against  the 
claimants.  After  elaborate  arguments  in  the 
cireoit  court,  the  same  result  was  reached.  By 
the  settled  rule  of  this  tribunal,  so  frequently 
declared  as  to  be  entirely  familiar,  the  ques- 
tion is  no  longer  open  to  argument. 

The  sole  allegation  in  the  answer,  of  the  pres- 
ence of  anything  tending  to  baffie  the  skill  and 
diligence,  was  an  ebb-tiae,  which  "proved  to  be 
unusually  strong."  The  charge  of  negligence 
on  the  part  of  uie  eanal-boat,  contained  in  the 
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answer,  need  not  be  noticed,  as  it  was  aban- 
doned at  the  trial. 

Nothing  unusual  is  proved  about  the  tide. 
Upon  consulting  the  almanac  for  December  1, 
1861,  it  will  be  seen  that  it  was  a  low  course 
of  tides  at  that  time,  the  moon  not  becoming 
full   until  December   17. 

But  the  claimants,  upon  the  trial,  introduced 
upon  the  stage  a  story  that  the  channel  way 
around  the  Battery,  so  far  from  having  been  en- 
tirely clear  and  unobstructed  for  a  space  of 
from  one  half  to  three  quarters  of  a  mile  wide 
as  the  pleadings  had  allowed  everybody  to  sup- 
pose for  nearly  four  years,  was,  in  point  of  fact, 
crowded  with  vessels  at  anchor,  beyond  all  for- 
mer precedent,  so  that  there  was  left  only  a 
narrow  passageway  of  but  about  250  feet  wide, 
and  that  to  pass  this  width,  a  steamboat  and. 
tow  attached  to  her  nearly  a  quarter  of  a  mile 
in  length,  was  a  task  to  which  human  skill  was 
unequal. 

It  was  distinctly  charged  in  the  libel,  that 
the  entire  space  between  the  Battery  and  the 
vessel  struck  was  open,  and  that  its  width  was 
from  one  half  to  three  quarters  of  a  mile.  Is 
it  credible  that,  if  this  allegation  were  imtrue, 
and  the  main  excuse  and  defense  of  the  claim- 
ants rested  upon  its  imtruth,  it  would  have 
been  allowed  to  stand,  not  only  undenied,  but 
by  the  strongest  implication  admitted  by  the 
answer  ? 

Yet  they  proved  by  their  own  witnesses  that, 
about  half  an  hour  before,  the  Cayuga,  a 
weaker  boat  and  with  but  one  -helper,  went 
through  the  same  place  without  difficulty,  with 
about  the  same  number  of  boats  in  tow;  and  it 
was  proved  by  the  uncontradicted  testimony  of 
Gould,  that  two  other  tows  went  safely  through, 
immediately  after  the  Sjrracuse. 

On  the  testimony  of  their  own  witnesses,  the 
Syracuse  was  ^ilty  of  the  grossest  neglect  and 
want  of  foresight,  in  making  the  attempt  to 
pass  the  Battery  at  that  time,  with  a  tow  of 
such  magnitude. 

The  following  points  are  undisputed  in  the 
evidence;  indeed  they  are  substantiated,  ad- 
mitted by  Gapt.  Spotten  himself: 

(a)  That  he  could  have  taken  a  tow,  of  say 
half  the  size  through  that  passageway,  how- 
ever narrow  it  was,  at  that  very  time  of  the 
tide,  without  danger. 

{h)  That  he  could  have  taken  that  whole 
tow  through  the  same  passageway,  after  the 
tide  had  slacked. 

(c)  That  he  could  have  stopped  and  divided 
his  tow  anywhere  above  Thirteenth  street,  and 
this  very  thing  is  not  infrequently  done. 

{d)  That  he  could  have  stopped  anywhere 
above  Thirteenth  street,  and  probably  much 
lower  down,  headed  his  tow  up  the  river,  and 
there  remained  until  slack  water.  And  of 
course  he  could  have  stopped  and  gone  down 
to  the  Battery  and  ascertamed  exactly  what  the 
state  of  things  there  was. 

(e)  That  he  would '  have  so  stopped  and 
waited,  had  he  knOwn  the  crowded  state  of  the 
river  off  the  Battery. 

if)  That  he  knew,  at  the  time,  that  the 
waters  off  the  Battery  were  probably  crowded 
with  vessels  for  such  had  been  the  case  all 
through  that  fall. 

ig)  That  he  had  on  this  particular  occasion 
a  fair  view  of  the  state  of  things  off  the  Bat- 
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tery,  when  he  was  a  long  distance  up  the  river 
from  the  Battery,  and  then  saw  that  the  waters 
oflf  the  Battery  were  crowded  with  vessels. 

(h)  Of  course  he  knew  or  ought  to  have 
known  the  strength  of  the  tide  at  the  time,  for 
that  was  his  very  business. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  is  unnecessary  to  consider  the  evidence  re- 
lating to  the  alleged  contract  of  towage,  be- 
cause, if  it  be  true,  as  the  appellant  says,  that, 
by  special  agreement,  the  canal-boat  was  being 
towed  at  her  own  risk,  nevertheless,  the  steamer 
is  liable,  if,  through  the  negligence  of  those  in 
charge  of  her,  the  canal -boat  has  suffered  loss. 
Although  the  policy  of  the  law  has  not  imposed 
on  the  towing  boat  the  obligation  resting  on  a 
*  common  carrier,  it  does  require  on  the  part  of 
the  persons  engaged  in  her  management,  the 
exercise  of  reasonable  care,  caution,  and  mari- 
time skill,  and  if  these  are  neglected,  and  dis- 
aster occurs,  the  towing  boat  must  be  visited 
with  the  consequences.  It  is  admitted  in  the 
argument,  and  proved  by  the  evidence,  that  the 
canal-boat  was  not  to  blame,  and  the  inquiry, 
therefore,  is:  Was  the  steamer  equally  without 
fault? 

172*]  'It  frequently  happens  in  cases  of  col- 
lision that  the  master  of  the  vessel  could  not 
have  prevented  the  accident  at  the  moment  it 
occurred;  but  this  will  not  excuse  him,  if,  by 
timely  measures  of  precaution,  the  danger  could 
have  been  avoided.  Testing  the  present  case 
by  this  rule  there  is  no  difficulty  m  determin- 
ing hy  whose  fault  this  collision  occurred.  It 
may  be  true,  that  the  master  of  the  Syracuse, 
after  he  got  his  boat  off  the  Battery  with  her 
tow,  in  making  the  turn  to  go  up  the  East  river, 
was  unable  to  keep  the  canal-lK)at  from  strik- 
ing against  the  brig,  but  the  question  arises: 
Oi^ht  he  to  have  encountered  this  peril? 

Manifestly  not,  tmder  the  proof  furnished  by 
the  officers  of  the  Syracuse  themselves. 

Spotten,  the  master,  swears  that  there  was 
considerable  danger  in  taking  a  tow  of  the  mag- 
nitude he  had  on  that  occasion,  around  from 
the  North  to  the  East  river,  when  there  is  a 
strong  ebb-tide  and  numerous  vessels  in  the 
bay,  and  that  there  are  always  a  large  number 
of  vessels  at  anchor  off  the  Battery,  and  at 
Mnne  distance  up  the  North  river.  He  adds, 
that  in  the  night-time,  as  a  measure  of  precau- 
tion, he  has  stopped  higher  up  from  the  Bat- 
tery, and  left  his  tow  there  until  morning.  If 
this  precaution  was  necessary  at  night,  why  not 
in  davlight,  as  the  ebb-tide  was  very  strong, 
and  the  danger,  therefore,  inmiinent?  Briggs, 
the  pilot,  testified  that  a  tow  only  half  as  large 
could  have  been  taken  through  the  gangway 
without  doing  any  damage,  and  that  there  was 
no  difficulty  of  dividing  the  tow,  and  stopping 
anywhere  above  Thirteenth  street,  at  which 
point  there  is  nothing  to  obstruct  the  view  of 
the  water  off  the  Battery. 

In  the  state  of  case  disclosed  by  these  wit- 
nesses, is  it  not  plain  that  ordinary  prudence 
required  the  master  to  stop  where  he  was  able 
to  hold  his  tow,  long  enough  to  ascertain  the 
ttate  of  things  at  the  Battery? 

It  is  no  valid  excuse  for  proceeding  down  the 
river,  that,  when  off  Thirteenth  street,  it  was 
impossible  to  know  the  width  of  the  gangway 
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through  which  the  vessels  must  pass  to  get  into 
the  East  river,  because  it  was  easy  to  t^l,  even 
at  that  distance,  that  the  river  at  the  Battery 
was  full  of  vessels  and,  therefore,  in  the  state 
of  the  tide,  dangerous  to  navigate  with  such  a 
fleet  of  boats.  In  view  of  the  magnitude  of  the 
tow,  the  admitted  danger  of  handling  it  in  a 
strong  ebb-tide  where  Uiere  is  a  large  amount 
of  shipping,  and  the  ability  to  stop  where  the 
tow  could  be  managed,  it  was,  to  use  the  mild- 
est term,  negligence  to  make  the  attempt  to 
pass  the  Battery  into  the  East  river.  ^  the 
master  could  have  stopped  anywhere  above 
Thirteenth  street,  it  was  his  duty,  under  the 
circumstances,  to  have  done  so,  and  either  to 
have  divided  his  tow,  or  remain  there  until  the 
tide  had  slacked.  If  companies  engaged  in  the 
business  of  towing  will,  through  greed,  of  gain, 
undertake  to  transport,  from  •iQbany  [•ITS 
to  New  York,  more  canal-boats  in  one  taw  than 
can  be  safely  handled  in  the  waters  of  New 
York,  thejr  must  see  that  the  large  amount  of 
property  intrusted  to  their  care  is  not  placed 
m  jeopardy,  through  the  want  of  preliminary 
caution  and  foresight  on  the  part  of  the  officers 
of  their  steamers. 

It  is  objected  that  the  libel  does  not  specific- 
ally charge  this  antecedent  negligence  as  a 
fault.  This  is  true,  and  the  lil^  is  defective 
on  that  account,  but  in  aclmiralty  an  omission 
to  state  some  facts  which  prove  to  be  material 
but  which  cannot  have  occasicmed  any  surprise 
to  the  opposite  party,  will  not  be  allowed  to 
work  any  injury  to  the  libelant,  if  the  court 
can  see  there  was  no  design  on  his  part  in 
omitting  to  state  them.  The  Quickstep,  9 
Wall.  670,  19  L.  ed.  768;  The  Clement,  2  Curt 
363.  There  is  no  doctrine  of  mere  technical 
variance  in  the  admiralty,  and  subject  to  the 
rule  above  stated,  it  is  the  duty  of  the  court  to 
extract  the  real  ca«e  from  the  whole  record, 
and  decide  accordingly.  It  is  very  clear  that 
the  libelant  had  no  design  in  view  in  omitting 
to  state  the  failure  to  stop  as  a  fault,  and 
equally  clear,  that  the  pro^  on  that  subject, 
coming,  as  it  did,  from  the  opposite  party,  could 
not  have  operated  to  surprise  them. 

The  juagmeni  of  the  Cirouit  Court  if 
aiprmed. 


UNITED  STATES,  Appt., 

V, 

THOMAS  G.  W.  CRUSELL. 
(See  S.  C.  12  Wall.  175,  176.) 

Appeal  from  court  of  claims,  when  dismissed'^ 

continuance  of,  ' 

This  court  will  deny  a  motion  to  dismiss  an  ap- 
peal from  a  judgment  of  the  court  of  claims  when 
made  upon  the  sole  ground  that  a  motion  for  a  new 
trial  had  been  made  and  was  pending  in  that  coort ; 
but  will  dismiss  the  appeal  when  a  new  trial  lias 
been  ^radted. 

It  will  allow  a  continuance  of  the  case  on  ai»peal 
here  for  a  reasonable  time  pending  the  motion  for 
a  new  trial  in  the  court  of  claims. 

[No.  173.] 

Argued  Cot.  26,  1871.     Decided  Nov.  6,  1871. 

APPEAL  from  the  Court  of  Claims. 
On  motion  for  continuance. 
The  petition  in  this  case  was  filed  in   the 
court  of  claims  by  the  appellee.    Judgment  hav- 
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ing  been  given  in  his  favor,  the  defendant  took 
an  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  A.  T.  Akertnan,  Atty.  Gen.,  C.  H. 
Hill,  Asst,  Atty.  Oen.,  and  T.  H.  Talbot,  for 
appellants. 

Mr,  Jmm.  Hugltea  for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  continuance 
founded  upon  the  fact  that  evidence  has  been 
newly  discovered,  on  which- a  motion  in  behalf 
of  the  United  States  has  been  made  for  a  new 
176*]  trial,  under  the  act  *of  June  25,  1868. 
By  that  act  the  court  of  claims  is  authorized 
"at  any  time,  while  any  suit  or  claim  is  pend- 
ing before,  or  on  appeal  from  said  court,  or 
within  two  years  next  after  the  final  disposi- 
tion of  any  such  suit  or  claim,"  to  grant  a 
new  trial  on  nK>tion  of  the  United  States. 

In  the  case  of  The  U.  8.  v.  Ayers,  9  Wall. 
608,  19  L.  ed.  625,  this  court  denied  a  motion 
to  dismiss  an  appeal  from  a  judgment  of  the 
court  of  claims  when  the  motion  was  made, 
upon  the  sole  ground  that  a  motion  for  a 
new  trial  had  been  made  by  the  United  States, 
and  was  pending  in  that  court,  but  afterwards 
dismissed  the  same  appeal  when  a  new  trial 
had  been  granted.  We  are  satisfied  with  the 
rulings  then  announced,  and  think  that  the 
spirit  of  them  requires  us  to  allow  the  con- 
tinuance now  asked  for.  We  must  not  be 
understood,  however,  as  giving  any  sanction 
to  the  idea  that  indefinite  postponement  of 
final  hearing  and  determination  can  be  ob- 
tained by  repeated  motions  for  continuance 
here. 

The  objection  that  more  than  two  years  had 
elapsed  after  judgment  in  the  court  of  claims 
before  the  motion  for  new  trial  was  made 
should  be  adddressed  to  that  court  in  opposi- 
tion to  the  motion.  Its  decision,  whatever  it 
may  be,  can  be  reviewed  here. 

The  motum  to  set  aside  the  continuance  here- 
tofore allowed  in  the  case  of  United  States 
T.  John  Silvey,  No.  157,  is  denied. 


THE    JUNCTION    RAILROAD     COMPANY, 

Plff,  in  Err., 

9. 

THE  BANK  OF  ASHLAND. 

(See  8.  C.  12  Wall.  226>232.) 

Usury — place  of  payment — purch€Lse  of  securi- 
ties—  question  of  fact — sale  of  one's  own 
bond — collateral  security — corporations — U. 
8.  courts  take  judicial  cognizance  of  state 
laws. 

*1.  If  a  bond  be  not  asnrlous  by  the  law  of  the 
place  where  payable,  a  plea  of  usury  cannot  be 
rastalned  In  an  action  thereon,  unless  it  allecres  that 
the  place  of  payment  was  inserted  as  a  shift  or  de- 
Tfre.  to  'nrade  the  law  of  the  place  where  the  bond 
was  made. 

^Headnotes  by  Mr.  Justice  BaiDLET. 

Not*. — Les  loci  as  to  usury — see  note,  8  L.  ed. 
V.  8.  205. 

Purchase  of  obligation  at  less  than  face  value  is 
mot  usurp — see  note,  8  L.  ed.  U.  S.  623. 

Conflict  of  laws  as  to  usury — see  note,  62  L.  B. 
A.  33. 
12  Waix. 


2.  Where  a  plea  Is  erroneously  overruled  on  de* 
murrer,  and  issue  is  Joined  on  another  plea  under 
which  the  same  defense  might  be  made,  the  Judg>- 
ment  will  not  be  disturbed  after  verdict. 

3.  A  prohibition  against  loaning  money,  at  A 
higher  rate  of  interest  than  the  law  allows,  will 
not  prevent  the  purchase  of  securities  at  any  price 
which  the  parties  may  agree  upon. 

4.  Whether  a  negotiation  of  securities  is  a  pur- 
chase or  loau,  is  ordinarily  a  question  of  fact  and 
does  not  become  a  question  of  Taw,  until  some  fact 
be  proven  irreconcilable  with  one  or  the  other  con- 
clusion. 

5.  Though  the  negotiation  of  one's  own  bond  or 
note  is  ordinarily  a  loan  in  law,  yet,  if  the  sale 
thereof  be  authorized  by  an  act  of  the  legislature, 
it  becomes  a  question  of  fact,  whether  such  nego- 
tiation was  a  loan  or  a  sale. 

6.  The  requiring  or  giving  of  collateral  security 
for  the  payment  of  a  bond  when  negotiated,  is  not 
inconsistent  with  the  transaction  being  a  sale. 

7.  The  law  of  Ohio,  authorizing  railroad  com- 
panies to  sell  their  own  bonds  and  notes  at  such 
prices  as  they  may  deem  expedient,  is  extended  by 
coipity  to  the  companies  of  other  states,  authorized 
to  transact  business  in  Ohio. 

8.  A  corporation  cannot  plead  usury  to  a  bond 
payable  in  New  York. 

9.  The  courts  of  the  United  States  will  take  Judi- 
cial notice  of  the  public  laws  of  the  several  states ; 
and  in  Indiana,  of  the  private  aa  well  as  the  public 
laws  of  that  state. 

[No.   160.] 
Argued  Oct.  2S,  1871.      Decided  Nov.  6,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  upon  certain  railroad  bonds. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by.  the  court. 

Messrs.  Rufus  King,  Cl&arlea  P.  Jainefl« 
and  8.  J.  Thompson,  for  plaintiff  in  error: 

The  court  erred  in  sustaining  the  demurrer 
to  the  first  special  plea.  This  plea  expressly 
alleges  that  the  transaction  was  not  a  pur- 
chase, and  sets  up  facts  unavoidably  fixing 
it  as  a  loan. 

Churchill  v.  8uter,  4  Mass.  166;  Payne  v. 
Trezevant,  2  Bay  (S.  C.)  23;  (^aither  v.  Bk. 
1  Pet.  37;  Nichols  v.  Pearson,  7  Pet.  109. 

The  finding  on  the  fifth  plea  does  not  help 
the  error  in  sustaining  the  demurrer  to  the 
first.  It  does  not  cover  the  same  ground.  The 
refusal  of  the  trust  company  to  purchase,  and 
the  allegation  that  the  transaction  was  not  a 
purchase,  which  the  demurrer  admits  on  the 
first  plea,  are  not  mentioned  in  the  fifth.  The 
finding  is  that  the  Ashland  Bank  had  no  no- 
tice, but  the  demurrer  to  the  first  plea  ad- 
mits that  it  had. 

The  court  erred  in  the  special  finding  that 
the  said  negotiation  therein  stated  did  not 
amount  to  a  loan  of  said  $125,000,  but  to  a 
sale  of  the  said  bonds  and  coupons,  and  the 
transaction  therein  described  and  found  "in- 
volved nothing  usurious."  Bk.  v.  J  ones  ^  16 
Ohio  St.  145. 

The  transaction  between  the  trust  company 
and  the  railroad  company  was  governed  by 
the  law  of  Ohio,  and  was  a  loan  at  ten  per 
cent  interest.  The  trust  company  was  forbid- 
den by  the  charter  to  lend  at  a  greater  rate  of 
interest  than  seven  per  cent,  and  any  contract 
for  a  higher  rate  was  ultra  vires  and,  there- 
fore, null.  The  Bank  of  Ashland,  receiving 
these  bonds  of  the  trust  company,  knew  the 
law  of  its  charter,  which  was  by  public  act, 
and  was  further  advised  by  the  guaranty  that 
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the  transaction  was  a  loan  and,  therefore,  took 
the  bonds,  subject  to  all  defenses. 

Act  Feb.  12,  1834,  §§  23,  28;  32  Ohio  L. 
73;  Churchill  v.  Suter,  4  Mass.  166;  Payne  v. 
Trezevant,  2  Bay  (S.  C.)  23;  Qaither  v.  Bk. 
1  Pet.  37;  Nichols  v.  Fearaon,  7  Pet.  109;  Bk. 
V.  Swayne,  8  Ohio,  257;  Creed  v.  Bk,  11  Ohio, 
489;  Exporting  Co.  v.  Clark,  13  Ohio,  1;  Bk. 
V.  Stevens,  1  Ohio  St.  233;  Bushy  v.  Finn,  1 
Ohio  St.  409;  Bk.  v.  Russell,  I  Ohio  St.  313. 

Messrs.  A.  G.  Porter  and  W«  H.  Wada- 
vrorth,  for  defendant  in  error: 

A  promise  by  a  corporation  to  pay  more 
than  seven  per  cent  in  New  York  was  not 
usurious  at  the  date  of  these  bonds,  nor  at 
their  sale  to  the  Ohio  Life  &  Trust  Company. 

The  New  York  statute  of  1860  is  a  repeal 
of  the  laws  of  that  state  against  usury,  so  far 
as  the  promises  of  corporations  are  concerned. 

Curtis  V.  Leavitt,  15  N.  Y.  88;  Butterworth 
V.  O'Brien,  23  N.  Y.  275. 

The  Junction  Railway  Company  had  express 
authority  by  its  charter,  to  borrow  money  on 
its  own  notes  at  any  rate  of  interest;  or  to  is- 
sue, sell,  dispose  of  or  negotiate  its  own  bonds 
or  promissory  notes,  within  or  without  the 
state  of  Indiana,  at  such  rates  and  for  such 
prices  as  it  might  deem  proper.  Amended 
charter,  Jan.  29,  1851,  §  ).. 

These  bonds  it  might  lawfully  sell  at  any 
discount  in.  the  state  of  Ohio,  and  the  Ohio 
Life  &  Trust  Company  migtit  lawfully  buy 
them  within  that  state,  as  its  supreme  court 
Has  also  decided.  Bk.  of  Ashland  v.  Jones,  16 
Ohio   St.    160.      . 

Unless  the  statute  violated  by  the  contract 
does  declare  it  void,  or  *'utterly  void"  it  is 
protected  in  the  hands  of  a  party  without  no- 
vice of  the  illegality. 

Fleckner  v.  Bk.  8  Wheat.  363;  Bk.  v.  Pra- 
ther,  12  Ohio  St.  504. 

The  charter  of  the  Ohio  Life  &  Trust  Com- 
pany does  not  declare  the  paper  or  contract 
void,  but  forfeits  the  charter,  as  we  have  seen. 

Neither  do  the  laws  of  Ohio  n against  usury 
declare  "all  bonds,  contracts,  and  assurances" 
made  in  violation  of  their  provisions  "utterly 
void"  nor  void. 

These  points  have  been  ably  and  elaborately 
considered  by  the  supreme  court  of  Ohio  (per 
Judge  Peck) .    Bk.  v.  Prather,  supra. 

In  that  case  the  court  holds  that,  whether 
the  contract  be  ultra  vireSj  or  in  violation  of 
the  general  laws  of  the  state  against  usury, 
it  will  be  protected  in  Ohio,  in  the  hands  of  an 
innocent  holder  for  value. 

This  ruling  is  not  only  approved  by  this 
court,  but  by  the  English  judges.  8  Wheat. 
supra. 

Broughton  v.  Manchester  Water  Works,  3  B. 
&  Aid.  10,  per  Holroyd;  Eastern  Counties  Rail- 
way  V.  Hawkes.  35  Eng.  L.  &  E.  32,  by  Lord 
St.  Leonards,  quoted  by  Judge  Peck. 

Mr.  Justice  Bradley  delivered  the  opinion 
01  the  court: 

Ihis  was  an  action  of  debt  brought  by  the 
Bank  of  Ashland,  a  corporation  of  Kentucky, 
against  the  Junction  Railroad  Company,  a  cor- 
poration of  Indiana,  to  recover  the  amount  of 
nine  bonds  of  the  latter  company,  for  $1,000 
each,  with  interest  coupons  attached.  The 
bonds  bore  date  July  1,  1863,  and  were  pay- 
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able  to  Caleb  Jones  or  bearer,  at  the  office  of 
the  Ohio  Life  Insurance  &  Trust  Company  in 
the  city  of  New  York,  on  the  first  day  of  July, 
1863,   with  interest,  at  the  rate  of   ten  per 
cent  per  annum,  payable  half  yearly.    The  ae^ 
laration  contains  twenty  special  counts  on  the 
bonds  and  coupons,  and  one  common  count  for 
money  lent,   paid,  had  and  received,   and  ac- 
counts stated.    To  the  last  count  there  was  a 
plea  of  nil  debet,  and  to  the  twenty  special 
counts  the  defendant  filed  four  special  pleas, 
the  substance  of  which  was,   that  the  bonds 
were  obtained  by  the  plaintiffs  from  the  Ohio 
Jjiie   Insurance   &   Trust   Company,   and  that 
they  were  originally  negotiated  by  the  defend- 
ant to  that  company  in  Cincinnati,  at  par,  un- 
der the  pretense  of  a  sale  of  the  bonds,  but 
in  truth  by  way  of  a  loan  of  money  from  the 
Ohio  Trust  Company   to  the  defendant  upon 
interest  at  the  rate  of  ten  per  cent  per  an- 
num; a  rate  which,  as  stated  in  the  first  spe- 
cial plea,  the  Ohio  company,  by  its   charter, 
was    prohibited   from    taking,   and    which,  as 
stated  in  the  second  of  said  pleas,  the  defend- 
ant, by  the  law  which  authorized  it  to  do  busi- 
ness   in   Ohio,   was   prohibited   from    paying; 
and  which,  as   stated  in  the  third   plea,  was 
forbidden   by   the   usury  laws   of   New   York, 
where  the  bonds  were  made  payable.    The  pleas 
allege  that  the  plaintiffs  took  the  bonds  with 
notice  of  a  usurious  consideration;  these  pleas 
being  demurred  to  and  overruled,  the  defend- 
ant filed   a  fourth   special  plea  to  the  same 
count    setting   forth,   substantially,    the   same 
facts  as  in  the  first  plea,  "with  a  more  ['228 
specific  averment  of  a  corrupt  and  usurious 
agreement.     To  this  plea  the  plaintiff  replied 
that  the  bonds  were  purchased  from  the  de- 
fendant by  the  Ohio  Life  &  Trust  Company, 
in  good  faith,  and  that  the  plaintiff  receivw 
them  in  good  faith,,  with  the  assurance  and 
belief  that  they  had  been  so  purchased,  and 
had  not  been  received  as  a  security  for  a  loan. 

A  jury  being  waived,  the  cause  was  tried  by 
the  court  which  made  a  special  finding  of  the 
facts,  the   substance  of  which  was,  that  the 
bonds    declared   on    were,    as    alleged    in    the 
plea,  originally  negotiated  by  the  defendant  be- 
low to  the  Ohio  Life  Insurance  &  Trust  Com- 
pany, at  its  office  in  Cincinnati,  Ohio,  at  par, 
being  parcel  of  125  bonds  negotiated  together; 
that  the  defendant  proposed  to  sell  the  bonds 
to  the  trust  company,  but  the  latter  refused  to 
take  them  unless  some  persons  other  th^  the 
defendant    would    guaranty    their     payment, 
which   was   done;   whereupon   the  negotiation 
was  consummated;   that  said  negotiation  did 
not  amount  to  a  loan  of  money,  but  to  a  sale 
ot  the  bonds  and  that  the  transaction  involved 
nothing  usurious;  that  in  1857,  the  trust  com- 
pany transferred  the  bonds  to  the  plaintiff  be- 
low, in  payment  of  a  debt;  and  that  the  plain- 
tiff took  them  in  good  faith,  without  any  no- 
tice of  the  fact  of  usury,  or  of  illegality  in  the 
issuing  of  the  bonds,  out  had  notice  of  the 
guaranty.     Upon  these  facts  the  court  below 
gave  the  plaintiff  judgment  for  the  full  amount 
of  the  bonds  and  interest. 

Unless  this  case  has  become  embarrassed  by 
the  pleadings,  the  facts  as  foimd  by  the  court 
present  a  clear  case  in  favor  of  the  plaintiff. 
If  they  could  have  been  given-  in  evidence  un- 
der the  common  cotmt,  we  should  have   felt 
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no  hesitation  in  sustaining  the  judgment  on 
that  count  alone,  disregarding  the  special 
counts  and  the  pleadings  thereto.  But  it  has 
heen  held  that  an  agreement  under  seal  for 
the  payment  of  money  cannot  he  received  to 
support  the  common  mcmey  counts.  It  will 
be  necessary,  therefore,  to  examine  the  case 
with  reference  to  the  defenses  set  up  in  the 
special  pleas.  In  all  of  them  usury  and  want 
<d  authority  in  the  original  parties  to  make 
the  negotiation  are  the  points  of  defense  re- 
lied on. 

With  regard  to  the  question  what  law  is  to 
decide  whether  a  contract  is  or  is  not  usur- 
ious, the  general  rule  is  the  law  of  the  place 
where  the  money  is  made  payable;  although 
it  is  also  held  tliat  the  parties  may  stipulate 
in  accordance  with  the  law  of  the  place  where 
the  contract  is  made.  In  this  case  it  is  con- 
ceded by  all  the  pleas,  and  shown  by  the  spe- 
cial finding  of  the  court,  that  the  place  of 
payment  of  the  bonds  in  question  was  the  city 
oi  New  York.  By  the  law  of  that  state,  passed 
April  6th,  1850,  of  which  the  circuit  court  had 
a  right  to  take  judicial  notice  {Owinaa  v. 
Hall,  9  Pet.  625),  no  corporation  is  allowed 
to  interpose  the  defense  of  usury.  None  of  the 
special  pleas  allege  that  the  place  of  payment 
mentioned  in  the  bonds  was  adopted  as  a  shift 
or  device  to  avoid  the  statute  of  usury.  The 
device  complained  of  was  a  pretended  sale  of 
230*]  *the  bonds,  when  the  transaction  was 
really  a  loan.  Admitting  that  it  was  a  loan, 
it  is  not  denied  that  it  was  made  bona  fide 
payable  in  New  )tork.  Hence  the  pleas  cannot 
stand  as  pleas  of  usury,  properly  so-called. 
They  must  stand,  if  at  all,  on  the  allegation 
that  one  or  both  of  the  contracting  parties 
was  prohibited  by  law  from  making  such  a 
contract. 

It  is  certain,  however,  that  no  such  pro- 
hibition exists  in  the  case  of  the  defendant. 
By  the  supplement  to  its  charter,  passed  by 
the  l^slature  of  Indiana,  January  29th,  1851, 
it  was  authorized  to  borrow  money  or  sell  its 
securities  at  any  rate  of  interest  or  price  it 
might  deem  proper.  The  courts  in  Indiana 
are  authorized  by  the  Constitution  of  that 
state  to  take  judicial  notice  of  all  its  laws; 
and,  therefore,  the  circuit  couH  could  take  ju- 
dicial notice  of  this  law.  By  the  law  of  Ohio, 
passed  December  15,  1852,  any  railroad  com- 
many  authorized  to  borrow  money,  and  to  exe- 
eeate  bonds  or  promissory  notes  therefor,  was 
authorized  to  sell  such  bonds  or  notes  at  such 
times  and  in  such  places,  either  within  or 
without  the  state,  and  at  such  rates,  and  for 
such  prices,  as  in  the  opinion  of  the  directors 
might  best  advance  the  interests  of  the  com- 
pany. This  is  tantamount  to  a  repeal  of  the 
usury  laws  as  to  such  companies.  And  although 
this  law  had  primary  reference  to  the  railroad 
companies  of-  Ohio,  yet  the  supreme  court  of 
that  state,  in  a  very  sensible  and  judicious  opin- 
ion, has  decided  that  it  extends  by  comity  to 
railroad  companies  of  other  states  borrowing 
nofiey  in  Ohio.  Indeed,  the  second  special  plea 
acts  forth  a  statute  of  Ohio,  in  relation  to  this 
very  defendant,  which  makes  it  a  corporation  of 
Ohio,  as  well  as  Indiana,  and  authorizes  it  to 
perform  any  act  within  the  state  of  Ohio  the 
same  as  if  it  had  originally  been  incorporated 
tbereixi.  This  act,  it  seems  to  us,  rendered  the 
12  Waix. 


exercise  of  comity  hardly  necessary  to  bring, 
the  defendant  within  the  privileges  of  the  Ohio 
act  of  1852. 

It  must  be  conceded,  therefore,  first,  that 
the  transaction  in  question,  if  a  loan  at  all, 
was  not  an  usurious  loan  by  the  law  of  the 
place  which  governed  the  contract;  and,  sec- 
ondly, that  the  defendant  had  a  perfect  right 
to  make  it.  This  observation  'is  appli-  [*231 
cable  to  all  the  special  pleas,  and  disposes  en- 
tirely of  the  second  of  them,  in  which  the  de- 
fendant relies  on  its  own  disability  to  borrow 
money  at  a  higher  rate  of  interest  than  seven 
per  cent;  and  also  disposes  of  the  third  of  said 
pleas,  in  which  the  statute  of  usury  of  the 
state  of  New  York  is  pleaded.  There  remains, 
then,  only  the  first  plea,  in  which  the  point 
is  taken  that  the  Ohio  Life  Insurance  &  Trust 
Company  was,  by  its  charter,  prohibited  from 
taking  more  than  seven  per  cent  interest.  This 
point  is  fully  presented  in  the  last  plea  on 
which  issue  was  taken,  and  the  defendant 
can,  therefore,  receive  no  harm,  though  the  de- 
murrer to  its  first  plea  was  wrongly  sustained. 
It  still  had  the  benefit  of  that  defense  imder 
the  last  plea;  and  the  result  is  presented  to 
us  in  the  finding  of  the  court.  That  finding 
is,  that  the  transaction  was  not  a  loan  at  all, 
but  only  a  sale  of  the  bonds;  and  it  is  not 
pretended  that  the  Ohio  Life  &  Trust  Com- 
pany might  not  purchase  securities  of  this 
sort  at  any  price  it  might  deem  expedient. 
But  the  defendant  contends  that  this  was  a 
conclusion  of  law  on  the  part  of  the  court,  and 
that  it  was  erroneous.  Surely  the  question 
whether  a  negotiation  of  bonds  was  a  sale 
or  a  loan  is  ordinarily  and  prima  facie  a 
question  of  fact.  To  make  it  a  question  of 
law,  some  fact  must  be  admitted  or  proved, 
which  is  irreconcilable  with  one  conclusion  or 
the  other.  What  fact  in  this  case  is  irrecon- 
cilable with  the  conclusion  that  this  negotia- 
tion was  a  sale?  The  defendant  contends  that 
the  fact  that  the  bonds  were  its  own  obliga- 
tions is  such  a  fact,  and  alleges  that  in  law 
a  party  cannot  sell  its  own  obligations  to  pay 
money.  But  it  certainly  may  do  this  if  au- 
thorized by  law  to  do  it;  and  it  is  shown  that 
this  very  thing  was  authorized  by  the  laws  of 
Ohio,  to  the  benefit  of  which  the  defendant 
was  expressly,  ad  well  as  by  comity,  entitled. 

Again;  the  defendant  alleges  that  the  ex- 
action of  collateral  security  for  the  payment 
of  the  bonds  was  a  fact  wholly  irreconcilable 
with  a  sale.  We  do  not  think  so.  Once  con- 
cede that  the  obligor  may  sell  its  own  bonds, 
what  difference  can  it  make  how  fully  and 
strongly  they  may  be  secured?  ♦The  i*232 
requirement  of  guaranties  can  only  amount  to 
evidence  of  intention  at  most;  the  weight  of 
which,  in  connection  with  all  the  circum- 
stances of  the  case,  is  to  be  judged  of  by  the 
tribunal  to  which  the  facts  are  submitted. 
This  has  been  fairly  done  in  the  present  case, 
and  the  decision  is  against  the  defendant. 

In  this  view  of  the  case  we  do  not  decide 
whether  the  demurrer  to  the  first  plea  was  or 
was  not  well  taken.  We  are  disposed  to  think 
that  it  was,  but  do  not  deem  it  necessary  to 
encumber  the  case  with  the  discussion  of  that 
question. 

The  judgment  ie  affirmed, 
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UNITED  STATES,  AppU, 

WILLIAM  W.  BURNS. 
(See  S.  C.  12  Wall.  246-254. > 
When  Anny  regulation  does  not  hind  Secretary 
of  W€ur — contract^  when  not  void  as  to  one 
part-otoner,    from    disloyalty   of   the   other 
part-owner — court  of  claims, 

*1.  The  Army  regulation  namber  1002,  which  de- 
deares  that  "no  oflicer  or  agent  in  the  military 
Berylce  shall  purchase  from  any  other  person  In  the 
military  service,  or  make  any  contract  with  such 
person  to  furnish  supplies  or  services,  or  make  anv 
purchase  or  contract  In  which  such  person  shall 
be  admitted  to  any  share  or  part,  or  to  any  benefit 
to  arise  therefrom,**  does  not  apply  to  contracts  on 
behalf  of  the  United  States,  which  require  for  their 
validity  the  approval  of  the  Secretary  of  War.  The 
Secretary,  altnough  the  head  of  the  War  Depart- 
ment, is  not  Id  the  military  service  in  the  sense  of 
the  regulation,  but  is  a  civil  officer. 

2.  In  February,  1858.  a  contract  was  made  on  be- 
half of  the  United  States  with  Sibley,  an  officer  in 
the  Army  of  the  United  States,  for  the  manufacture 
and  use  of  what  is  known  as  the  Sibley  tent,  of 
which  tent  Sibley  had  secured  a  patent,  bv  which 
contract  the  government  was  authorized  lo  make 
and  procure  as  many  of  the  tents  as  it  might  re- 
quire, by  paying  the  sum  of  $5  for  each  tent,  the 
contract  to  continue  until  the  1st  of  January,  1859, 
and  longer  unless  the  United  States  were  notified 
to  the  contrary.  In  April,  1858,  Sibley  executed  to 
Burns,  another  officer  of  the  Army  of  the  United 
States,  an  assignment  of  "the  one-half  interest  in 
all  the  benefits  and  net  profits  arising  from  and  be- 
longing to  the  inventioiT'  from  and  after  February 
22,  1856.  Soon  after  the  commencement  of  the 
Rebellion,  Sibley  resigned  his  commission  in  the 
Army  of  the  Linited  States,  and  Joined  the  Con- 
federates. Burns  remained  true  to  his  allegiance  to 
the  governihent  of  the  United  States,  and  served 
in  the  Army  of  the  Union.  After  the  resignation 
and  defection  of  Sibley,  one  half  of  the  royalty  on 
each  tent,  made  or  procured  by  the  government, 
was  paid  to  Bums,  under  the  contract  with  Slblev, 
until  December  26,  1861,  when  further  payments  to 
him  were  forbidden  by  order  of  the  secretary  of 
War,  although  the  government  continued  to  manu- 
facture and  use  the  tents  as  previously.  Held; 
(1)  That  the  assignment  of  Sibley  passed  to  Burns 
one-half  interest  in  the  contract  of  Sibley  with  the 
government,  and  a  right  to  a  moietv  of  the  royalty 
stipulated;  (2)  that  the  order  of  the  Secretary 
of  War  in  December,  1861,  did  not  terminate  the 
contract ;  (3)  that  the  war  department,  by  its  prevl 


1863,  in  barring  Slblev,  by  reason  of  his  disloyalty, 
of  any  action  upon  the  contract  with  the  govern- 
ment, in  the  court  of  claims,  does  not  affect  the 
rights  of  Burns  to  his  moiety  under  that  contract, 
or  his  right  of  action  for  the  same  in  the  court  of 
claims.    The  act  severs  their  claim. 

3.  The  court  of  claims.  In  deciding  upon  the 
rights  of  claimants,  is  not  bound  by  any  special 
rules  of  pleading. 

[No.  168.] 
Argued  Oct.  20,  1871.    Decided  Nov.  6,  1S71. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  to  recover  for 
the  use  of  a  certain  patent  for  making  conical 
tents.  The  court  found  the  facts  to  ^  as  fol- 
lows :  ''That  a  patent  for  making  an  improved 
conical  tent  was  issued  to  H.  H.  Sibley,  in 
1856;  that  in  1858  a  proposition  was  made  to 
Jones,  agent  for  the  Sibley  tent,  by  Assistant 
Quartermaster  General  Thomas,  to  pay  $5.00 
royalty  for  every  such  tent  made  by  the  Unit- 
ed States,  as  long  as  this  agreement  may  be 
confirmed  by  the  War  Department,  which 
proposition  was  accepted,  to  hold  good  until 
January  1,  1859,  and  longer,  unless  notice  to 
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the  contrary  should  be  given  hy  the  patentee; 
that  an  assignment  of  one  half  interest  in  said 
patent  was  made  by  the  patentee  to  the  peti- 
tioner; that  the  patentee  at  the  time  of  per- 
fecting said  patent  was  an  officer  of  the  Unit- 
ed States  Army;  but  that,  subseouently,  he 
resigned  his  commission  and  joined  the  Con- 
federates; that  the  petitioner  was  also  an  offi- 
cer in  the  United  States  Army  and  continued 
loyal;  that  the  United  States  used  a  large 
number  of  said  tents,  on  which  the  royalty 
had  not  been  paid;  that  Quartermaster  Gen- 
eral Meigs,  by  letter  called  the  attention  of  the 
Secretary  of  War,  in  connection  with  this  roy- 
alty, to  paragraph  1002  Revised  Regulations  of 
the  Army,   1861,  which  is  as  follows: 

'1002.  No  officer  or  agent  in  the  ihilitary 
service  shall  purchase  from  any  other  person 
in  the  military  service,  or  make  any  contract 
with  any  such  person  to  furnish  supplies  or 
services,  or  make  any  purchase  or  contract  in 
which  such  person  shall  be  admitted  to  any 
share  or  part,  or  to  any  benefit  to  arise  there- 
from.' 

Upon  this  communication  Secretary  Cam- 
eron indorsed  as  follows: 

*No  further  payments  will  be  made  to  Major 
W.  W.  Bums  on  account  of  royalty  on  the 
Sibley  tent. 

Simon  Cameron, 
Secretary  of  War.'" 

And  the  court  found  as  conclusion  of  law: 

1.  That  the  contract  between  the  United 
States  and  Major  Sibley,  made  Feb.  18,  1858, 
was  valid  in  law,  and  was  not  determined  by 
the  order  of  Secretary  Cameron  of  "Dec  20, 
1861. 

2.  That  the  assignment  of  Major  Sibley  to 
the  petitioner,  made  Apr.  16,  1858,  was  valid 
in  law,  and  that  by  that  and  the  facts  above 
found,  the  petitioner  became  entitled  to  one 
half  of  the  royalty  of  $5.00  on  40,497  tents, 
made  and  procured  b^  the  United  States,  as 
above  stated;  that  this  sole  action  of  the  pe- 
titioner for  said  one  half  of  the  royalty  ta 
well  brought  under  act  of  Mar.  3,  1862,  ch.  02. 

Judgment  is  to  be  entered  for  the  petitioner 
for  one  half  of  the  royalty  or  $2.50  on  each 
of  40,497  tents,  amountmg  to  the  sum  of  $101,- 
242.50. 

Whereupon  the  defendant  took  an  appeal 
to  this  court. 

Messrs.  B.  H.  Bristow,  Solicitor  Oen.^  T. 
H.  Talhot,  and  O.  H.  Hill»  Asst.  Atty.  Gen^ 
for  appellant: 

The  court  has  found  as  a  fact,  that  the 
terms  proposed  in  the  letter  of  Jones  to  Thom- 
as were  approved  by  the  Secretary  of  War, 
and  a  contract  was  made  between  the  United 
States  and  Jones  according  thereto,  and  with- 
out regard  to  Thomas'  previous  letter.  But 
this  finding  was  erroneous  in  point  of  law. 
Jones'  letter  tendering  the  contract,  must  be 
read  in  the  light  of  Thomas'  letter,  to  wMch  it 
was  a  reply,  and  the  question  as  to  what  is 
the  meaning  of  these  two  letters  together,  la 
a  question  of  law,  and  not  of  fact. 

Turner  ▼.  Yates,  16  How.  14;  Macbeth  ▼, 
Haldimand,  1  T.  R.  172;  Hutchinson  v.  Botes 
fcer,  6  M.  A  W.  534;  Smith  v.  Faulkner^  12 
Gray,  251. 

The  terms  proposed  in  Thomas'  letter,  to 
pay  a  certain  sum  for  each  tent  ''As  lons^  as 
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this  <igreement  may  be  confirmed  by  the  War 
Department"  was  a  direct  reservation  of  a 
power  to  the  War  Department,  to  determine 
the  contract. 

The  natural  and  proper  construction  is  that 
those  propositions  in  Thomas'  letter  which  did 
not  conflict  with  Jones'  reply,  and  particular- 
ly this  one  now  referred  to,  were  adopted  by 
Jones  as  the  basis  upon  which  he  founded  his 
proposition. 

Tne '  agreement  of  Apr.  15,  1858,  between 
Bums  and  Sibley,  was  an  agreement  of  part- 
nership. Sibley  and  Burns  were  going  into 
the  business  of  introducing  and  selling  this 
pitent,  and  towards  the  joint  undertaking  Sib- 
ley gives  Bum^  an  interest  in  the  nature  of  a 
license  jointly  with  him.  No  apt  words  are 
used  from  b^inning  to  end,  for  assigning  any 
interest  to  Bums  in  the  patent  itself,  or  giv- 
ing him  any  right  to  bring  a  suit  in  his  own 
name   respecting  it. 

This  construction  is  strengthened  by  the  fact 
that  this  instrument  was  never  recorded  in  the 
Patent  Office,  in  a  manner  directed  by  §  11  of 
the  patent  law  of  1836  (5  Stat,  at  L.  121) 
for,  although  an  assignment  of  a  patent  is  not 
avoided  by  the  omission  to  record  it,  yet  in 
the  case  of  an  instriunent  whose  meaning  is 
doubtful,  the  fact  that  it  is  not  recorded  is 
strong  evidence  that  the  parties  did  not  re- 
gard it   as,   in  l^gal   effect,  an   assignment. 

If  this  agreement  gave  Bums  a  right  to 
have  one  half  interest  in  the  patent  assigned 
to  him,  it  was  a  merely  equitable  right,  which 
could  not  operate  as  an  assignment  as  against 
third  parties,  until  an  actual  assignment  had 
been  made  in  pursuance  of  it. 

But  if  he  had  any  interest  in  this  contract, 
ft  was  purely  an  equitable  one,  and  not  one 
upon  which  he  could  sue  the  government. 
Bonner  v.  U.  8.  9  Wall.  156,  19  L.  ed.  666. 

But  the  partnership  existing  between  Sibley 
and  Bums,  and  the  rights  of  Burns  thereim- 
der  in  the  contract,  previously  made  between 
Sibley  and  the  United  States,  would  be  ter- 
minated by  Sibley  becoming  a  public  enemy  at 
the  breaking  out  of  the  war.  That  a  partner- 
ship is  dissolved  by  one  of  the  partners  be- 
coming a  public  enemy,  admits  of  no  question. 
Oristcold  v.  Waddington,  15  Johns.  57,  16 
Johns.  438;  Story,  Part.  §S  315.  316. 

By  Sibley's  becoming  a  public  enemy,  too, 
the  contract  between  him  and  the  United 
States  became,  to  say  the  least,  suspended  dur- 
ing the  continuance  of  the  war.  It  is,  there- 
fore, difficult  to  conceive  how  Bums,  whatever 
bis  rights  may  have  been  before,  had  any  lon- 
ger any  rights  against  the  United  States.  It 
may  be  doubtful  whether,  by  becoming  a  rebel, 
Sibley  did  not  forfeit  all  his  rights  under  the 
letters  patent,  but  certainly  the  continued  use 
of  his  patent  by  the  government  during  the 
war  (as  appears  by  the  Quartermaster  Gen- 
eral's letter)  was  not  imder  the  contract;  and 
AS  Bums  was  no  party  to  the  contract,  and 
had  no  rights  under  it  except  through  Sibley, 
his  rights  could  be  no  greater  than  those  of 
Sibley  himself. 

Oct.  26,  1861,  the  Quartermaster  General 
called  the  attention  of  the  Secretary  of  War 
to  the  matter  of  the  royalty  allowed  Burns, 
and  the  Secretary,  Dec.  2tt,  directed  that  no 
further  payment  should  be  made  to  him.  If 
the  connsel  for  the  United  States  are  ricrht  in 
12  Waix.  U.  S.,  Book  20. 


their  construction  of  the  contract  originally 
made  between  the  United  States  and  Sibley, 
the  Secretary  of  War  had  a  right  to  determine 
it  at  any  time,  and  it  is  insisted  that  this  di- 
rection did  so  terminate  it.  It  is  said  that 
no  notice  of  this  direction  was  given  to  Bums. 
But  the  government  ceased  to  pay  any  royal- 
ty to  him,  which  would  seem  to  be  a  very  ef- 
fective form  of  notice.  If  no  particular  form 
of  terminating  the  contract  had  been  agreed 
upon,  any  action  of  the  Secretary  of  War 
which  was  totally  irreconcilable  with  the  con- 
tinuance of  the  contract  would  operate  as  a 
termination  of  it;  and  forbidding  the  Quar- 
termaster General  to  pay  the  royalty  which 
the  government  had  agreed  to  pay  under  the 
contract,  was  certainly  totally  irreconcilable 
with  an  assumed  continued  existence  of  it. 

Messrs.  James  Hughes,  Denver  d  Peck, 
and  M.  H.  Carpenter,  for  appellee: 

1.  General  Bums  was  a  joint  owner  of  the 
invention  (Sibley  tent)  \nth  Sibley,  and  his 
interest  antedated  the  letters  patent  and  the 
contract  with  the  United  States. 

2.  Burns  occupied  toward  Sibley  the  rela- 
tion both  of  a  joint  owner  and  a  partner  in  the 
invention  and  in  all  its  benefits,  including  the 
letters  patent  and  the  contract  with  the  Unit- 
ed States  for  a  royalty. 

3.  The  contract  of  the  United  States  to  pay 
a  royalty  for  the  use  of  the  tent,  was  made 
with  W.  E.  Jones,  "as  the  agent  for  the  Sibley 
tent"  and  as  it  stood  originally,  was  a  joint 
contract  with  Sibley  and  Bums. 

4.  On  this  contract,  upon  the  facts  found,  a 
separate  action  by  Bums  in  the  court  of 
claims  was  well  brought. 

5.  The  acts  of  the  parties,  after  discontinu- 
ing the  payment  of  Qibley's  moiety  of  the  stip- 
ulated royalty,  constitute  a  new  contract  with 
Bums  separately,  upon  which  his  suit  was 
well  brought. 

6^  Sibley  can  maintain  no  suit  against  the 
United  States,  nor  enforce  any  claim  against 
them,  without  the  express  assent  of  Congress. 

7.  In  the  Uniced  States,  the  treason  of  one 
partner  does  not  forfeit  the  rights  or  property 
of  another. 

Story,  Part.  S§  ©,  240,  315,  316,  and  n./ 
also  S  304,  and  n.  4. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Upon  the  facts  found  by  the  court  of  claims, 
we  are  of  opinion  that  the  contract  entered 
into  on  behalf  of  the  United  States  with  Major 
Sibley,  by  which  the  government  was  author- 
iized  to  make  and  procure  as  many  of  the  Sib- 
ley tents  as  it  might  require,  by  paying  the 
sum  of  $5  for  each  tent,  was  a  valid  con- 
tract, and  not  within  the  prohibitions  of  the 
Army  regulation,  number  1002.  That  regu- 
lation does  not  apply  to  contracts  on  behalf 
of  the  United  States,  which  require  for  their 
validity  the  approval  of  the  Secretary  of  War. 
Though  contracts  of  that  character  are  usual- 
ly negotiated  by  subordinate  officers  or  agents 
of  the  government,  they  are  in  fact  and  in  law 
the  acts  of  the  Secretary,  *  whose  sane-  [•252 
tion  is  essential  to  bind  the  United  States. 
The  Secretary,  though  the  head  of  the  War 
Department,  is  not  in  the  military  service 
in  the  sense  of  the  regulation,  but,  on  the  con- 
trary, is  a  civil  officer  with  civil  duties  to  per- 
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form,  as  much  so  as  the  head  of  any  other  of 
the  Executive  Departments. 

It  would  be  carrying  the  regulation  to  an 
absurd  extent  to  hold  it  was  intended  to  pre- 
clude the  War  Department  from  availing  it- 
self, by  purchase  or  any  other  contract  of  any 
property  which  an  officer  in  the  military  serv- 
ice mifi^ht  acquire,  if  its  possession  or  use  were 
deemed  important  to  the  government.  If  an 
officer  in  the  military  service,  not  specially 
employed  to  make  experiments  with  a  view  to 
suggest  improvements,  devises  a  new  and  val- 
uable improvements  in  arms,  tents,  or  any 
other  kind  of  war  material,  he  is  entitled  to 
the  benefit  of  it  and  to  letters  patent  for  the 
improvement,  from  the  United  States,  equally 
with  any  other  citizen  not  engaged  in  such 
service;  and  the  government  cannot,  after  the 
patent  is  issued,  make  use  of  the  improve- 
ment any  more  than  a  private  individual,  with- 
out license  of  the  inventor  or  making  compen- 
sation to  him. 

In  the  present  case  there  is  no  question  of 
the  right  of  Sibley  to  the  improved  conical 
tent.  He  received  a  patent  for  the  improve- 
ment in  April,  1856,  and,  by  the  contract  with 
him,  the  United  States  recognized  his  right 
to  it,  and  to  compensation  for  its  use. 

The  contract  was  nothing  more,  in  fact, 
than  a  license  from  him  to  the  government  to 
manufacture  or  procure  the  tent  and  use  it, 
upon  pajTnent  of  a  stipulated  sum.  By  its 
terms  the  license  extended  until  the  1st  of 
January,  1859,  and  longer  unless  the  United 
States  were  notified  to  the  contrary.  The 
power  of  determining  this  license  thus  re- 
mained with  the  pa^niee  after  that  period, 
but  the  United  States  could  also  at  any  time 
have  determined  their  liability  by  ceasing  to 
make  the  tents.  It  does  not  appear  that  either 
party  ever  desired  the  termination  of  the  li- 
cense. Neither  Sibley  nor  Burns,  who  had  be- 
come, as  hereafter  stated,  equally  interested 
with  -Sibley  in  the  contract,  ever  expressed 
263*]  *any  intention  to  withdraw  the  license; 
and  the  United  States  continued  to  make  and 
use  the  tents  until  the  whole  number  were  ob- 
tained, for  which  the  present  claim  is  asserted. 
The  order  of  the  Secretary  in  December,  1861, 
declaring  that  no  further  payment  should  be 
made  to  Bums  on  account  of  the  royalty  on  the 
tent,  was  not  intended,  in  our  judgment,  ei- 
ther as  a  repudiation  of  the  liability  of  the 
United  States  to  him  for  the  tents  previously 
procured,  amounting  to  over  38,000,  or  of  their 
liability  to  him  for  any  tents  that  might  be 
subsequently  made,  but  only  to  leave  the  rights 
of  Burns,  connected  as  they  were  with  a  patent 
issued  to  one  who  had  resigned  his  commission 
in  the  national  Army  and  entered  the  Confed- 
erate service,  to  be  determined  by  the  proper 
Judicial  tribunals.  If  the  Secretary  had  in- 
tended to  terminate  the  contract,  something 
more  would  have  been  required  on  his  part, 
whilst  the  United  States  continued  to  manu- 
facture and  use  the  tents,  than  a  mere  direc- 
tion to  withhold  the  payments  stipulated  for 
such  manufacture  and  use. 

Burns,  as  we  have  said,  had  become  equally 
interested  with  Sibley  in  the  contract  with 
the  United  States.  In  April,  1858,  Sibley  had 
executed  to  him  an  assignment  of  "the  one 
half  interest  in  all  the  benefits  and  net  profits 
n riding  from  and  belonging  to  the  invention,'' 
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from  and  after  the  22d  of  February,  18o6,  a 
period  anterior  to  the  issue  of  the  pat^t. 
Whether  this  assignment  be  held  to  have 
transferred  a  legal  title  to  one  half  of  ihe 
patent  itself  is  not,  in  our  judgment,  impor- 
tant. It  passed  a  half  interest  in  the  contract 
of  Sibley  with  the  government,  and  the  right 
of  a  moiety  of  the  royalty  stipulated  by  tnat 
contract. 

The  War  Department  recognized  this  half 
interest  of  Bums  and,  until  the  order  of  the 
Secretary  in  December,  1861,  paid  a  moiety 
of  the  royalty  to  him.  It  thus  severed  his 
claim  imder  the  contract  from  that  of  Sibley. 
But  independent  of  this  fact,  the  rights  of 
Bums  in  the  contract  and  the  compensation 
stipulated  could  not  be  forfeited  nor  impaired 
by  the  disloyalty  of  his  associate.  He  was 
true  in  his  allegiance  to  the  government  and 
served  in  the  Army  of  the  Union.  His  claim 
could,  therefore,  be  presented  and  considered 
*in  the  court  of  claims  by  the  act  of  [*254 
March  3d,  1963.  His  associate,  Sibley,  is  at 
the  same  time  barred  by  that  act  of  any  action 
there,  either  joint  or  several,  by  reason  of  his 
disloyalty.  The  act  does  thus,  in  fact,  sever 
their  claims,  allowing  the  claim  of  one  to  be 
prosecuted,  and  barring  that  of  the  other.  The 
technical  rule  of  pleading  in  an  action  in  a 
common  law  court,  by  which  a  contract  with 
two  must  be  prosecuted  in  their  joint  names, 
if  both  are  living,  has  no  application  to  a 
case  thus  situated.  And  the  court  of  claims, 
in  deciding  upon  the  rights  of  claimants,  is 
not  bound  by  any  special  rules  of  pleading. 

We  see  no  error  in  the  ruling  of  that  cowt, 
and  therefore  its  judgment  is  affirmed. 


BEN  HOLLADAY,  Plff.  in  Err^ 

V, 

THOMAS  W.  KENNARD. 
(See  8.  C.  12  Wall.  254-259.) 

Charge  of  judge  construed  to  require  onl^  oT' 
dinary  care — ordinary  negligence,  what 
carrier,  liable  for — due  diligence,  when 
quired, 

*1.  During  the  late  Civil  War,  the  defendant  waa 
proprietor  of  a  stage  and  express  line  upon  the 
overland  route  to  California.  The  sta^e  was  at- 
tacked by  Indians  and  robbed  of  its  contents,  among^ 
which  was  a  safe  contain  iae  money  of  t  »*»  iilf*ir»ti 
below.  Tlie  judge  charged  the  Jury,  in  determining^ 
what  was  the  duty  of  the  express  agent  at  that 
time,  to  inquire  what  a  cool,  self-possessed,  prudent, 
careful  man.  would  have  done  with  his  own  prop- 
erty under  the  same  circumstances ;  that  it  was  the 
defendant's  duty  to  provide  such  a  man  for  this 
hazardous  business.  Held,  that  the  charge  was  not 
erroneous ;  that  it  only  required  of  the  defenflant 
what  might  be  called  ordinary  care  and  dllisence, 
under  the  special  circumstances  of  the  case. 

2.  What  18  ordinary  negligence,  depends  on  the 
character  of  the  employment.  Where  skill  and  ca- 
pacity are  required  to  accomplish  an  undertaking, 
it  would  be  negligence  not  to  employ  persons  liaT- 
Ing  those  qualifications. 

3.  When  goods  in  the  hands  of  a  common  carrier 
are  threatened  to  be  destroyed  or  seized  by  a  public 
enemy,  he  Is  bound  to  use  due  diligence  to  preTcnt 
such  destruction  or  seizure. 

4.  It  is  not  necessary  that  he  should  be  gulltr  of 
fraud  or  collusion  with  the  enemy,  or  wilful  iies- 
llgence,  to  make  him  liable ;  ordinary  negtigence  is 
sulBcient. 

[No.   166.] 

Argued  Oct,  2S,  1871,    Decided  Nov.  6,  1871, 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the   Southern  District  of  New 
York. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  for  the  loss  of  a 
certain  package  by  the  defendant,  as  a  conunon 
carrier.  Judgment  having  been  given  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  H.  M.  Rngrsles  for  plaintiff  in  error. 
Messrs.  W.  W.  McFarland  and  Jos.  Ia- 
for  defendant  in  error. 


Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  trespass  on  the  case 
855*]  against  the  defendant  *a8  a  common 
carrier,  for  the  loss  of  a  package  of  money  de- 
livered to  his  agent  at  Atchison,  Kansas,  on  the 
2d  of  January,  1865,  to  be  carried  to  Central 
city  in  Colorado  territory.  The  defendant  was 
the  proprietor  of  the  overland  stage  line,  which 
was  then  engaged  in  the  transportation  of  pas- 
sengers and  gSods  from  Atchison  to  Placerville 
in  California,  as  a  part  of  the  great  through 
mail  across  the  continent.  The  package  in  ques- 
tion was  delivered  to  the  United  States  Express 
Company  in  New  York,  which  forwarded  it  to 
Atchison  and  there  delivered  it  to  the  defend- 
ant's agent.  It  was  placed  in  a  safe  made  of 
leather  and  iron  and  carried  in  the  stage,  in 
diarge  of  an  express  agent  in  the  defendant's 
employ.  At  the  time  of  the  loss,  there  were 
no  persons  in  the  stage  but  this  express  agent 
and  the  driver.  The  loss  occurred  by  the  stage 
beinff  robbed  by  hostile  Indians  at  Julesburg, 
on  the  morning  of  the  7th  of  January. 

The  Civil  War  at  this  period  was  still  pend- 
ing, and  the  Sioux,  Cheyennes,  and  Arapahoes 
were  hostile  to  the  United  States,  and  were 
constantly  committing  outrages  against  person 
and  property,  while  crossing  the  plains  between 
3iis80uri  and  California.  It  required  much 
courage,  coolness  and  vigilance  to  carry  on  the 
business  of  transportation  by  the  overland 
route. 

Julesburg,  at  that  time,  was  a  station  of  the 
express  line,  consisting  of  a  log  house  and  sta- 
ble, a  telegraph  office  and  warehouse,  occupied 
by  three  or  four  persons  in  charge.  About  a 
mile  east  of  Julesburg  was  a  mud  house  called 
Bulins  Ranch.  About  a  mile  west  of  Julesburg 
waa  a  military  post  occupied  by  about  forty 
United  States  troops,  under  command  of  Cap- 
tain O'Brien,  and  consisting  of  an  adobe  build- 
ing about  fifty  feet  long,  with  several  outbuild- 
ings, and  provided  with  two  or  three  pieces  of 
light  ordnance. 

About  two  o'clock  in  the  morning,  when  three 
or  four  miles  east  of  Julesburg.  the  stage  was 
fired  into  by  the  Indians.  Making  what  speed 
they  could,  the  express  agent  and  driver  reached 
Bulins  Ranch  with  the  stage,  stayed  there 
256*]  'until  daylight  and  then  went  on  to 
Julesburg,  where  they  changed  horses.  They 
then  proceeded  to  the  miliary  post,  and  in- 
formed Captain  O'Brien  that  they  had  been  at- 
tacked by  Indians,  and  the  express  agent  re- 
quested him  to  give  them  an  escort,  to  protect 
the  stage  on  ito  further  progress.  The  cap- 
tain said  he  could  not  give  them  an  escort,  as 
Ke  had  but  forty  men  on  duty,  and  was  then 
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mounting  them  to  go  and  fight  the  Indians  who 
were  then  in  sight,  and  told  the  agent  to  remain 
where  he  was,  as  it  would  not  be  safe  for  him 
to  go  up  the  road.  He  then  left  with  his  com- 
mand to  engage  the  Indians,  who,  he  said,  were 
about  fifteen  hundred  in  number.  After  the 
troops  had  left  the  fort,  the  express  agent 
changed  the  mail  there,  and  then  returned  to 
Julesburg  and  had  the  horses  put  into  the 
stable.  They  had  not  been  put  out  more  than 
fifteen  minutes,  when  the  Indians  were  observed 
coming  towards  the  station,  following  the 
troops,  fourteen  of  whom  had  been  killed.  There 
being  no  time  to  hitch  the  horses  to  the  stage, 
the  driver  and  express  agent  each  mounted  a 
horse  and  followed  the  soldiers  back  to  the 
military  post.  The  Indians  stopped  at  the  sta- 
tion, robbed  the  stage,  broke  open  the  safe,  and 
rified  it  of  its  contents.  The  troops  soon  brought 
their  Ivowitzers  to  bear  on  the  Indians,  and 
compelled  them  to  retire  to  the  hills. 

Upon  this  evidence,  the  court  instructed  the 
jury  that  the  attack  of  the  Indians  was  that  of 
a  public  enemy,  and  that  defendant  was  exon- 
erated from  the  ordinary  responsibility  of  a 
common  carrier,  and  was  not  liable  for  the  loss 
of  the  money  imless  his  agents  were  guilty  of 
some  carelessness,  negligence  or  want  of  vigi- 
lance or  attention,  which  contributed  to  the 
loss.  The  plaintiff  below  claimed  that  they  were 
guilty  of  carelessness  and  negligence:  first,  in 
leaving  the  military  post  after  being  charged  by 
Captain  O'Brien  to  remain  there ;  second,  in  un- 
hitching and  putting  out  the  horses  after  going 
back  to  Julesburg.  These  points  were  very 
properly  left  to  the  jury,  as  questions  of  fact. 
But  in  giving  the  jury  instructions  on  this  sub- 
ject, the  presiding  judge  told  them:  "In  de- 
termining what  was'  the  duty  of  the  express 
agent  at  *that  time,  I  can  lay  down  no  ['267 
better  rule  for  your  guidance  than  this:  what 
in  your  judgment  would  a  cool,  self-possessed, 
prudent,  careful  man  have  done  with  his  own 
property^  under  the  same  circumstances?  .  .  . 
Such  a  man,  it  was  the  duty  of  Mr.  Holladay 
to  provide  for  this  very  hazardous  business.  It 
was  his  duty  to  provide  a  cool,  self-possessed 
man ;  a  cautious,  prudent  man :  a  man  of  good 
judgment  and  forethought."  The  defendant's 
counsel,  complain  that  this  instruction  was  con- 
trary to  law,  and  exacted  too  much  of  the  de- 
fendant; and  at  the  trial  they  requested  the 
judge  to  charge:  first,  that  the  capture  of  the 
package  by  the  Indians  threw  on  the  plaintiff 
the  burden  of  proving  fraud  or  collusion  of  the 
carrier  with  the  captors.  .  Second,  that  if  the 
jury  believed  that  the  express  agent  exercised 
his  best  judgment  at  Julesburg,  the  defendant 
could  not  be  charged  with  negligence.  Third, 
that  wilful  negligence  is  required  to  charge  a 
carrier  who  has  lost  property  by  the  act  of  the 
public  enemy.  The  judge  declined  to  charge  the 
jury  on  these  points,  other  than  he  had  done  in 
the  course  of  his  address  to  the  jury. 

The  effect  of  the  charge,  as  delivered,  was 
that,  although  a  common  carrier  is  not  respon- 
sible for  the  destruction  or  loss  of  goods  by  tha 
act  of  a  public  enemy,  he  is,  nevertheless,  bound 
to  use  due  diligence  to  prevent  such  destruction 
or  loss.  If  his  negligence  or  want  of  proper  at- 
tention contribute  *  thereto,  he  would  [*258 
be  liable  therefor.  It  was  not  necessary,  in  this 
case,  that  there  should  have  been  fraud  or  col-' 
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lusion  with  the  Indians,  or  wilful  negligence  on 
the  part  of  the  defendant,  or  his  agents,  to 
render  him  liable.  Supposing  the  express  agent 
to  have  been  a  suitable  person  for  the  duty  he 
had  to  perform,  all  that  the  charge  exacted  of 
him  was,  such  care  and  attention  as  he  natu- 
rally would  have  taken  of  his  own  goods;  that 
is,  ordinary  care  and  attention. 

Surely,  the  law  requires  this  degree  of  dili- 
gence, and  would  make  the  defendant  liable  for 
the  want  of  it ;  that  is,  for  ordinary  negligence. 
Whether  such  negligence  was  or  was  not  proved 
was  fairly  left  to  the  jury. 

The  only  point,  it  seems  to  us,  on  which  any 
doubt  could  arise  as  to  the  entire  accuracy  of 
the  charge,  is,  as  to  the  degree  of  care  ana  at- 
tention required  of  the  defendant  himself  in  the 
selection  of  the  agent.  The  court  held  that  it 
was  his  duty  to  provide  for  this  hazardous  busi- 
ness a  cool,  self-possessed,  prudent  man,  of 
good  judgment  and  forethought.  Now,  surely, 
no  one  would  think  of  emploving  a  man  want- 
ing in  any  one  of  these  qualifications  to  carry 
his  own  goods  across  the  plains  at  that  time. 
Ordinary  prudence  would  dictate  that  such  a 
man  was  essential  for  that  hazardous  service. 
Here,  again,  the  charge  really  requires  of  the 
defendant  to  do  nothing  more  than,  as  a  pru- 
dent man,  he  would  do  m  the  transaction  of  his 
own  business ;  in  other  words,  it  only  exacts  or- 
dinary diligence  and  attention  at  his  hands. 
Ordinary  diligence,  like  most  other  human 
•qualifications  or  characteristics,  is  a  relative 
term,  to  be  judged  of  by  the  nature  of  the  sub- 
ject to  which  it  is  directed.  It  would  not  be  any 
want  of  ordinary  care  or  diligence  to  intrust  the 
shoeing  of  a  horse  to  a  common  blacksmith,  but 
it  would  be  gross  negligence  to  intrust  to  such 
a  person  the  cleaning  or  repair  of  a  watch.  A 
man  who  would  be  perfectly  competent  to  per- 
form the  duties  of  an  express  messenger  now,  on 
the  Union  Pacific  Railroad,  with  a  commodious 
express  car  at  his  service,  might  have  been  a 
very  unfit  and  incompetent  agent  in  1865,  when 
nothing  but  a  mail  coach  traversed  the  prairie, 
and  roving  bands  of  hostile  Indians  infested  the 
route. 

269*]  *Now,  whether  the  agent  in  charge  of 
the  line,  on  this  occasion  was  such  a  man  as 
should  have  been  employed,  could  only  be  judged 
of  by  what  he  did  or  what  he  neglected  to  do; 
and  it  was  fairly  left  to  the  jury  to  say  wheth- 
er his  conduct  was  such  as  a  proper  and  compe- 
tent man  would  have  pursued  or  whether  it 
was  wanting  in  that  respect ;  and  the  court  took 
the  pains  to  warn  the  jury  that  the  result  is 
not  always  a  true  criterion  whether  a  man  pur- 
sued a  prudent  course  or  not.  They  roust  judge 
fairly  in  reference  to  all  the  circumstances. 

We  do  not  mean  to  be  imderstood  as  laying 
down  any  different  rule  from  that  which  was 
laid  down  by  this  court  in  the  late  case  of  Rail- 
road Go.  V.  Reeves,  10  Wall.  176,  19  L.  ed.  909, 
namely:  that  ordinary  diligence  is  all  that  is 
required  of  the  carrier  to  avoid  or  remedy  the 
effects  of  an  overpowering  cause.  We  think 
that  when  this  case,  with  all  its  circumstances, 
is  fairly  considered,  this  was  all  that  the  judge 
who  tried  the  cause  exacted  of  the  defendant, 
and  that  the  question  of  negligence  was  fairly 
left  to  the  jury. 

The  judgment  %8  affirmed. 
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G.  JULES  GERMAIN,  Plff,  in  Err., 

V, 

JAMES  MASON  et  al, 

(See  S.  C.  12  Wall.  259-261.) 

When  one  of  several  defendants  may  prosecuU 

torit  of  error, 

A  defendant  who  has  a  separate,  distinct,  pe^ 
sonal  Judgment  against  him  for  money,  in  wbldi 
the  other  defendants  have  no  interest,  has  a  right 
to  prosecute  a  writ  of  error  in  his  own  name  wltli' 
out  Joining  them. 

[No.  614.] 
Argued  Oct.  87,  1871.       Decided  Nov.  6, 1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

On  motion  to  dismiss. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error,  to  recover  upon  a  mechan- 
ic's lien.  Judgment  haying  been  given  in  their 
favor  against  one  of  the  defendants,  Germain, 
he  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court 

Mr,  Nathaniel  W^ilson  for  defendants  in 
error. 

Messrs.  A.  M.  Woodfolk,  M.  Blair,  and  F. 
A.  Dick  for  plaintiff  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

.  This  is  a  writ  of  error  to  the  supreme  court 
of  the  territory  of  Montana,  and  a  motion  is 
made  to  dismiss  it. 

The  ground  for  dismissal  is  that  the  writ  de- 
scribes the  defendants  in  the  original  suit  as  G. 
Jules  Germain  and  others,  and  it  is  said  that 
this  brings  it  within  the  ruling  in  the  case  of 
Deneale  v.  Archer,  8  Pet.  526,  and  similar  sub- 
sequent cases. 

The  cases  relied  on  for  the  dismissal  of  the 
writ  are  all  reviewed  in  Mussina  v.  Cavazos,  6 
Wall.  355,  18  L.  ed.  810;  and  it  is  there  said 
that  they  rest  upon  the  principle  that  all  the 
parties  to  the  original  judgment  must,  when 
it  is  a  joint  judgment,  be  brought  before  this 
court,  and  that  this  is  not  done  by  a  writ  which 
does  not  give  their  names. 

In  the  case  before  us  the  writ  is  sued  out  by 
Germain  alone,  who  is  the  only  party  men- 
tioned as  damaged  by  the  alleged  error  of  the 
court,  and  who  alone  gives  the  appeal  bond.  If, 
therefore,  Germain  can  bring  the  writ  without 
joining  other  parties  as  plaintiffs  in  error,  the 
writ  is  not  defective. 

We  have  examined  the  record — a  very  am- 
fused  one — ^but  from  it  we  gather  enough  to 
satisfy  us  that  the  judgment  of  which  Germain 
complains  is  such  a  separate  judgment  against 
him  as  authorizes  him  to  ask  a  review  of  it  here 
without  joining  his  co-defendants  in  the  court 
below»  who  have  not  thought  proper  to  disturb 
the  judgment.  Masterson  v.  Hemdon,  10  Wall. 
416,  19  L.  ed.  953. 

The  suit  was  originally  brought  by  the  plain- 
tiffs below  against  Germain,  to  recover  a  bal- 
ance due  for  work  and  materials  fumisbed  in 
building  a  house,  and  to  enforce  a  mechanic's 
lien  for  the  debt. 

Several  other  parties,  claiming  liens  on  the 
property,  were  made  defendants,  and  the  peti- 
tion alleged  that  thf  lien  of  plaintiffs  was  para- 
mount to  all  others. 
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The  court  so  decided,  and  gave  judgment 
against  Germain  in  personam  for  the  debt,  with 
an  order  that,  if  it  could  not  otherwise  be  made 
out  of  him,  the  real  estate  on  which  the  lien 
was  claimed  should  be  sold,  and  out  of  the  pro- 
ceeds of  the  sale  the  debt  of  plaintiffs  «houla  be 
first  paid. 

The  other  lien  creditors,  co-defendants  with 
Germain,  have  not  sought  to  reverse  the  judg- 
ment; but  Germain,  who  has  a  separate,  dis- 
tinct, personal  iudgment  against  him  for  money, 
in  which  the  other  defendants  have  no  interest, 
has  a  ri^ht,  we  think,  to  prosecute  a  writ  of  er- 
ror in  his  own  name  without  joining  them. 

The  motion  is,  therefore,  overruled. 


EGBERT  BARTH  et  al.,  Plffe,  in  Err., 

V. 

WILLIAM  H.  CLISE. 
(See  S.  C.  12  Wall.  400-403). 
Sheriff,  when  not  liable  for  escape  of  prisoners 
produced     on     habeas     corpus — immaterial 
errors. 

Bj  the  common  law,  upon  th^  return  of  a  writ  of 
habeas  eorpus  and  the  production  of  the  body  of 
the  party  suing  It  out,  the  authority,  under  which 
the  original  commitment  took  place,  is  superseded. 

After  that  time  and  until  the  case  is  finally  dis- 
posed of,  the  safe-keeping  of  the  prisoner  is  entire- 
ly under  the  control  and  direction  of  the  court  to 
which  the  return  is  made. 

When  a  sbcriflT  produced  the  body  of  a  prisoner 
before  the  Judge  on  the  habeas  corpus,  his  duties  as 
the  cusodian  of  the  prisoner  ceased  until  he  was 
remanded ;  and  the  flight  of  the  prisoner  while  be- 
fore the  judge  was  not  an  escape  from  the  custody 
of  the  sheriff. 

Where  the  plaintiffs  in  error,  have  no  right  to  re- 
cover in  the  action  according  to  their  own  showing, 
the  errors  of  the  court  below  in  admitting  evidence 
and  in  the  charge,  would  do  them  no  harm. 

[No.  112.] 
Submitted  Oct,  16, 1871.    Decided  Nov.  6, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  the 
plaintiffs  in  error,  to  recover  damages  for  the 
escape  of  an  imprisoned  debtor.  Judgment  hav- 
ing been  given  for  the  defendant,  the  plaintiffs 
sued  out  this  writ  of  error. 

The  case  is  further  stated  bv  the  court. 

Mr.  C^o.  W.  Iiakin,  for  plaintiffs  in  error. 

Messrs.  Matt.  H.  Carpenter  and  M,  M. 
Cothren,  for  defendant  in  error: 

If  the  person  to  whom  the  writ  of  habeas  cor- 
pus is  directed  be,  as  in  this  case,  a  public  offi- 
cer, his  duty  is  ended  for  the  time  being,  by 
delivering  the  subject  of  the  writ  into  the  cus- 
tody of  the  officer  who  issued  it.  This  is  obvi- 
ous from  the  form  of  the  writ,  and  the  general 
object  sought  to  be  obtained  by  it,  as  well  as 
from  section  22  R.  S.  Wis.  p.  908,  which  pro- 
vides that  "if  the  party  be  not  entitled  to  his 
discharge  and  be  not  bailed,  the  officer  shall  re- 
mand him  to  the  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the 
person  under  whose  custody  or  restraint  he  was, 
be  l^ally  entitled  thereto;  if  not  so  entitled,  he 
shall  be  oommited  by  such  officer  to  the  cus- 
tody of  such  officer  or  person  as  by  law  is  en- 
taUed  thereto." 

The  defendant  in  this  case  was  sheriff  of 
Grant  county.  He  held  in  his  custody  one  Ed- 
ward Brinkman.  The  judge  of  the  circuit  court 
of  the  county  of  which  he  was  sheriff,  directed 
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him,  by  writ  of  habeas  corpus,  to  bring  the  per- 
son of  said  Brinkman  before  him.  He  complied; 
and  that  judge  never  remanded  him  back  to 
his  custody.  We  think  this  exonerated  him  from 
all  liability,  even  though  he  otherwise  was 
bound  to  retain  the  prisoner  in  his  custody. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  sued  Edward  Brink- 
man,  as  survivor  of  his  late  partner,  Smid,  in 
the  circuit  court  of  Grant  county,  to  recover  a 
lar^  sum  of  money  alleged  to  be  due  from 
Brinkman,  as  such  survivor,  to  the  plaintiffs. 
After  the  institution  of  the  suit  the  plaintiffs 
applied  to  the  county  judge  of  Grant  county  for 
a  writ  of  ne  exeat  against  Brinkman.  The  writ 
was  accordingly  issued  and  placed  in  the  hands 
of  Clise,  the  defendant  in  this  action,  as  the 
sheriff  of  that  county,  for  execution.  Pursuant 
to  the  writ,  Clises  arrested  Brinkman,  who,  fail- 
ing to  give  bail  as  required,  was  held  in  cus- 
tody. A  writ  of  habeas  corpus  was  issued  by 
the  Honorable  John  T.  Mills,  the  circuit  judge 
of  that  circuit,  directed  to  the  sheriff  of  Grant 
county,  whereby  he  was  commanded  to  have 
before  the  jud^e,  at  Dodgeville,  on  the  day 
therein  specified,  the  body  of  Brinkman,  with 
the  cause  of  his  imprisonment.  Clise  complied 
with  this  order.  Wnile  the  argument  upon  the 
writ  of  habeas  corpus  was  in  progress,  Clise  put 
Brinkman  in  the  charge  of  Judge  Dunn,  one  of 
his  counsel,  and  absented  himself.  Before  the 
argument  was  concluded,  Brinkman  fled  to  Can- 
ada and  has  not  returned.  The  jtldge  refused 
to  take  any  further  action  in  the  case  in  the 
absence  of  Brinkman,  and  thus  the  proceeding 
terminated. 

This  action  was  brought  by  the  plaintiffs  in 
error  against  Clise  for  the  escape  of  Brinkman. 
The  cause  was  put  at  issue  by  the  pleadings  of 
the  parties  and  was  tried  by  a  jury.  A  verdict 
was  found  and  judgment  rendered  for  the  de- 
fendant, *Cli8e.  T&e  plaintiffs  there-  [*402 
upon  sued  out  this  writ  of  error.  It  appears 
by  the  bill  of  exceptions  found  in  the  record 
that  in  two  instances,  upon  the  trial,  evidence 
objected  to.  by  the  plaintiffs  was  admitted  and 
exceptions  duly  taken.  The  plaintiff  also  ex- 
cepted to  the  several  instructions  given  by  the 
court  to  the  jurjr.  It  is  insisted  that  each  of 
these  exceptions  involves  an  error  which  is  fatal 
to  the  judgment. 

In  the  view  which  we  have  found  ourselves 
constrained  to  take  of  the  case  it  is  unneces- 
sary to  consider  either  of  them. 

The  bill  of  exceptions  purports  to  contain  all 
the  testimony.  The  fact  that  the  habeas  corpus 
was  issued  and  that  the  sheriff  obeyed  it  by 
making  the  proper  return  and  taking  Brinkman 
before  the  judge  who  issued  it,  are  fully  proved. 
The  testimony  is  uncontradicted.  There  is  no 
controversy  between  the  parties  upon  the  sub- 
ject. 

By  the  common  law,  upon  the  return  of  a  writ 
of  habeas  corpus  and  the  production  of  the  body 
of  the  party  suing  it  out,  the  authority  imder 
which  the  original  commitment  took  place  is 
superseded.  After  that  time,  and  until  the  case 
is  finally  disposed  of,  the  safe-keeping  of  the 
prisoner  is  entirely  under  the  control  and  direc- 
tion of  the  court  to  which  the  return  is  made. 
The  prisoner  is  detained,  not  under  the  original 
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commitment^  but  under  the  authority  of  the 
writ  of  habeas  corpus.  Pending  the  hearing  he 
may  be  bailed  de  die  in  dtem,  or  be  remand^  to 
the  jail  whence  he  came,  or  be  committed  to  any 
other  suitable  place  of  confinement  under  the 
control  of  the  court.  He  may  be  brought  before 
the  court  from  time  to  time  by  its  order  until 
it  is  determined  whether  he  shall  be  discharged 
or  absolutely  remanded.  King  v.  Bethel,  6  Mod. 
10;  Bac.  Abr.  tit.  Habeas  Corpus,  B.  13;  Anon. 
1  Vent.  330;  Sir  Robert  Peyton's  Case,  1  Vent. 
346 ;  Hurd,  Hah.  Corp.  324.  We  have  not  over- 
looked the  statute  of  31  Car.  II.  This  doctrine 
has  been  recognized  by  this  court.  In  re  Kaine, 
14  How.  134. 

403*  j  *The  statute  of  Wisconsin  upon  the 
Bubject  is  in  accordance  with  the  common  law. 
It  provides: 

"Until  judgment  be  given  upon  the  return, 
the  officer  before  whom  such  party  shall  be 
brought  may  either  commit  sucn  party  to  the 
custody  of  the  sheriff  of  the  county  in  which 
6uch  officer  shall  be^  or  place  him  in  such  care 
or  under  such  custody  as  his  age  and  other  cir- 
cumstances may  require."  Rev.  Stat,  of  Wis. 
p.  008,  S  23. 

The  entire  responsibility  for  the  safe-keeping^ 
of  the  prisoner  under  this  statute  rests  with 
the  officer  before  whom  the  prisoner  is  brought 
pursuant  to  the  writ. 

When  Cliae,  as  sheriff,  produced  the  body  of 
Brinkman  before  Judge  Mills,  Clise's  duties  as 
custodian  of  Brinkman  ceased,  and  this  cesser 
could  be  terminated  only  by  an  order  of  the 
judge  clothing  him  with  new  duties  and  respon- 
sibilities. No  such  order  was  made.  The  flight 
of  Brinkman  was,  therefore,  in  no  sense  an  es- 
cape from  the  custody  of  Clise.  His  custody  by 
Clise,  in  the  absence  of  an  order  from  the 
judge,  would  have  been  false  imprisonment. 
The  act  of  Clise  in  putting  Brinkman  in  the 
charge  of  Dunn  was  simply  a  nullity.  He  had 
no  authority  at  that  time  to  do  any  act  or  to 
give  any  direction  touching  the  subject. 

The  plaintiffs  in  error,  according  to  their  own 
showing,  had  not  the  shadow  of  a  right  to  re- 
cover in  this  action  against  Clise.  Conceding, 
for  the  purpose  of  this  opinion,  that  the  court 
below  erred  in  all  the  particulars  complained 
of,  the  errors  have  done  them  no  harm.  Oppo- 
site rulings  could  not  have  helped  them.  Their 
case  was  inherently  defective.  The  defect  was 
incurable  and  inevitably  fatal.  When  such  a 
defect  exists,  whether  it'be  or  be  not  brought  to 
the  attention  of  the  court  below  or  of  this  court 
by  counsel,  it  is  our  duty  to  consider  it  and  to 
give  it  effect.  Oarland  v.  Davis,  4  How.  131; 
Roach  V.  Hulings,  16  Pet.  310;  Patterson  v. 
United  States,  2  Wheat.  222;  Harrison  v. 
Nixon,  0  Pet.  483 ;  SUicum  v.  Pomery,  6  Cranch, 
221.    This  is  decisive  of  the  case  before  us. 

The  defendant  in  error  is  entitled  to  have  the 
judgment  affirmed,  and  it  is  affirmed  accord- 
ingly. 

i04»]  THE  STEAMER  WESTERN  METROP- 
OLIS^ Hiram  Benner,  Claimant,  Appi., 

JOHN  LOW,  Jr. 

(See  8.  C.  "The  Western  Metropolis/'  12  Wall.  880, 

300.) 

Commission  ordered  to  take  further  iCMtimony 

in  a  case  of  collision, 
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In  a  libel  flled  for  a  collision,  the  judgment  ta 
which  has  been  appealed  to  this  court,  on  afBdaviU 
that  the  testimony  of  witnesses  on  which  Judgment 
was  rendered,  was  obtained  by  a  corrupt  agreement 
to  pay  them  money,  which  was  unknown  to  the 
appellant  at  the  time  of  the  trial  in  the  court  below, 
a  commission  is  ordered  to  take  the  testimony  of 
such  witnesses  in  regard  thereto. 

[No.  284.] 
Argued  Nov.  10,  1871.    Decided  Nov.  10,  Wl. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Nev 
York. 

Motion  for  a  commission  to  take  testimony. 

The  libel  in  this  case  was  filed  b^  the  ap- 
pellee, as  owner  of  the  schooner  Triumph,  to 
recover  damages  for  a  certain  collision.  The 
district  court  having  entered  a  decree  in  bis 
favor;  which  was  affirmed  upon  appeal  by  the 
circuit  court,  the  claimant  for  tne  Western 
Metropolis  took  an  appeal  to  this  court. 

The  appellant  now  makes  affidavit,  that  since 
bringing  this  appeal  he  has  learned  of  a  corrupt 
agreement  iu  respect  to  the  testimony  of  ap- 
pellee's witnesses,  as  shown  by  the  affidavit  of 
Eben  D.  Campbell  and  Alexander  McDougall, 
and  has  also  discovered  other  important  evi- 
dence. Affidavits  of  said  McDougall  and  Camp- 
bell were  presented,  stating  that  as  inducement 
to  them  to  attend  and  testify  in  the  case  on  the 
trial  below,  said  Low  had  agreed,  if  he  suc- 
ceeded in  the  suit,  to  pay  them  certain  sums  of 
money;  to  McDougall  $500,  and  to  Campbell 
$700,  as  shown  by  the  following: 

"Gloucester,  Jan.  28,  1868. 

We  promise  to  pay  Eben  Campbell  seven 
hundred  dollars  on  demand,  after  getting  money 
from  case  of  schooner  Triumph,  which  case  is 
now  pending  in  New  York. 

John  Low  &  Son." 

Messrs.  J.  H.  Ashton  and  Beehe  ADonohue, 
for  appellant: 

The  affidavit  shows  a  valid  excuse  for  not 
taking  the  testimony  now  desired  in  the  courts 
below.  The  papers  filed  show  that  the  appel- 
lant was  not  aware  of  the  facts  stated  until 
after  the  present  appeal  to  this  court,  and  thus 
the  application  is  brought  within  the  rule  laid 
down  in  the  case  of  '*The  Mahey,"  10  Wall.  419, 
19  L.  ed.  063. 

Mr.  E.  C.  Benedict  for  appellee. 

The  court  made  the  following  order  per  Mr. 
Chief  Justice  Chases 

On  consideration  of  the  motion  filed  in  this 
cause  by  Mr.  J.  H.  Ashton,  for  a  commissitm 
to  take  further  testimonv,  and  of  the  argument 
of  counsel  thereupon  had,  as  well  in  support  of 
as  against  the  same,  and  of  the  affidavits  filed — 
it  is  now  here  ordered  by  the  court,  that  a  com- 
mission issue  out  of  this  court,  directed  to 
Fisher  Ames,  Esq.,  United  States  Commissioner, 
Boston,  Massachusetts  to  take  the  testimony  cm 
interrogatories  to  be  annexed  thereto,  of  Kben 
D.  Campbell  and  Alexander  McDougall. 

And  it  is  further  ordered  that  a  commission 
also  issue  out  of  this  court  to  John  A.  Osbom, 
Esq.,  United  States  Commissioner,  city  of  New 
York,  to  take  the  testimony  of  John  Roberta, 
on  interrogatories  to  be  annexed  thereto. 

And  it  IS  further  ordered  that  such  commis- 
sions be  not  issued  except  upon  interrogatories 
to  be  filed  by  the  appellant,  and  notice  to  the 
appellee  or  his  agent  or  counsel,  accompanied 
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with  a  copy  of  said  interrogatories  so  filed,  to 
file  cross  interrogatories  within  ten  days  from 
the  service  of  such  notice. 


ALFRED  KEARNEY,  Plff.  m  Err.,      . 

V. 

CHARLES  CASE,  Receiver  of  the  First  Na- 
tional Bank  of  New  Orleans. 

(See  S.  C.  12  Wall.  275-285.) 
•  • 

Statement  of  foots  signed  by  counael,  when  die- 
regarded---waiver  of  trial  by  jury,  what  is — 
insufficient  waiver, 

A  statement  signed  by  the  defendant  in  error  and 
bj  the  counsel  for  the  plaintiff  after  the  writ  of 
error  bad  been  sued  out  nine  months,  although 
called  a  statement  of  facts,  must  be  disregarded. 

The  right  to  a  Jury  trial  can  be  waived  by  ex- 
press agreement  In  open  court  and  by  implied  con- 
sent. 

Where  a  party  Is  present  by  counsel  and  goes  to 
trial  before  the  court  without  objection  or  excep- 
tion, he  has  voluntarily  waived  his  right  to  a  Jury, 
and  must  be  held  in  this  court  to  the  legal  conse- 
quences of  such  a  waiver. 

If  there  is  nothing  to  show  that  the  party  com- 
plaining of  the  error  was  present  by  himself  or 
counsel,  at  the  trial,  and  no  Jury  was  called,  it  is 
error  for  the  court  to  try  the  issues  without  a  Jury. 

[No.  150.] 
Argued  Oct.  18,  1S71,     Decided  Nov.  IS,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  petition  in   this  case  was  filed  in  the 
court  below,  by  the  defendant  in  error,  to  re- 
cover upon  certain  promissory  notes.      Judg- 
ment having  been  given  in  favor  of  the  plain- 
tiff, the  defendant  sued  out  this  writ  of  error. 
The  case  is  fully  stated  by  the  court. 
Mr,   TkoBUM   i»  Dvrant   for   plaintiff   in 


error. 

Messrs.  A.  T.  Akerman,  Atty.  Gen.,  Asst, 
Atty,  Gen,  Field,  and  B,  H.  Bristow,  Bolio- 
itor  Gen.,  for  defendant  in  error: 

The  record  does  not  show  that  any  stipula- 
tion in  writing,  waiving  a  jury,  was  filed  by 
the  parties  or  their  attorneys  with  the  clerk  in 
the  court  below,  as  required  by  the  4th  section 
of  the  act  of  March  3,  1865.    13  Stat,  at  L.  601. 

The  absence  of  such  stipulation,  however,  is 
not  to  be  regarded  as  affecting  the  regularity 
of  the  proceeding  in  the  court  below.  For,  in- 
dependent of  any  statutory'  provision  on  the 
subject,  parties  certainly  might,  by  consent, 
waive  the  trial  of  issues  of  fact  by  a  jury  and 
submit  the  trial  of  both  facts  and  law  to  the 
court;  it  would  not  be  a  mistrial;  but  the  ap- 
pellate court  could  not  regard  the  facts  so  found 
as  judicially  determined  in  the  court  below,  nor 
examine  the  questions  of  law,  as  if  those  facts 
had  been  conclusively  determined  by  a  jury  or 
settled  by  the  admission  of  the  parties.  So 
that  legislation  was  necessary,  not  to  enable  the 
court,  by  agreement  of  the  parties,  to  decide  k 
disputed  question  of  fact  upon  the  evidence,  but 
in  order  to  preserve  to  the  parties  submitting 
a  cause  to  a  trial  before  the  court,  both  as  to 
law  and  fact,  the  benefit  of  a  review  or  re-exam- 
ination in  the  appellate  court,  of  questions  of 
law  arising  upon  the  finding  of  the  inferior 
court. 

Guild  V.  Frontiiu  18  How.  135,  15  L.  ed.  290; 
Campbell  t.  Boyreau,  21  How.  226,  16  L.  ed. 
12  Wall. 


96;  Flanders  v.  Tweed,  9  Wall.  429,  430,  19 
L.  ed.  670. 

The  act  of  March  3,  1865,  by  its  4th  section, 
provides  a  clear  and  simple  mode  by  which 
parties  who  submit  cases  to  the  court  without 
the  intervention  of  a  jury,  may  have  the  rul- 
ings of  the  court  reviewed  here.  This  statute 
applies  to  the  Federal  courts  in  Louisiana  as 
well  as  elsewhere,  and  necessarily  supersedes 
all  previous  legislative  provision  with  refer- 
ence to  the  Federal  courts  in  that  state,  re- 
specting the  same  subject-matter. 

Insurance  Co.  v.  Tweed,  7  Wall.  51,  19  L.  ed. 
66. 

But  it  requires,  as  a  condition  upon  which 
the  parties  may  waive  a  trial  by  jury,  and  at 
the  same  time  save  to  themselves  the  right  of 
review  as  respects  all  questions  of  law  arising 
out  of  the  facts  found  by  the  court,  the  filing 
with  the  clerk  a  written  stipulation,  signed  by 
them  or  their  attorneys,  waiving  a  jury. 

Flanders  v.  Tweed,  9  Wall.  428,  19  L.  ed.  679. 

In  view  of  this  requirement,  it  was  held  by 
this  court,  in  the  case  last  cited,  that  a  copy 
of  the  stipulation  should  come  up  with  the 
transcript  in  the  return  to  the  writ  of  error. 

The  agreed  statement  of  facts,  having  been 
filed  by  the  parties  nearly  a  year  after  the  ren- 
dition of  the  judgment  and  the  issue  and  filing 
of  the  virrit  of  error,  cannot  be  regarded  as  a 
part  of  the  record  of  the  case  nor  as  properly 
constituting  anything  on  which  error  in  the 
ruling  of  trie  court  below  may  be  assigned. 

First,  it  is  suggested  that  the  cause  should 
be  tried  here  on  5ie  record  as  it  stood  when  re- 
moved by  the  writ  of  error,  which  was  the  time 
of  filing  the  writ. 

Williams  v.  y orris,  12  Wheat.  121 5  Brooks 
V.  N orris,  11  How.  207. 

Second,  irrespective  of  the  circumstance  that 
the  statement  of  facts  was  not  filed  in  the  court 
below  until  many  months  after  the  issue  and 
filing  of  the  writ,  it  cannot  be  regarded  as  part 
of  the  record  (and  therefore  cannot  be  con- 
sidered upon  a  writ  o*l  error )  on  other  grounds ; 
as  to  which,  see  Suydam  v.  Williamson,  20 
How.  438-440,  15  L.  ed.  982. 

Besides,  in  Norris  v.  Jackson,  9  Wall.  125, 
19  L.  ed.  608,  this  court  laid  down  the  follow- 
ing rules,  as  a  result  of  an  examination  by  it 
of  the  4th  section  of  the  act  of  1865,  above 
cited,  in  reference  to  cases  where  issues  of  fact 
are  submitted  to  the  court: 

"1.  If  the  verdict  of  the  court  be  a  general 
verdict,  only  such  rulings  of  the  court,  in  the 
progress  of  the  trial,  can  be  reviewed  as  are 
presented  by  bill  of  exceptions,  or  as  may  arise 
on  the  pleadings. 

'*2.  In  stich  cases,  a  bill  of  exceptions  cannot 
be  used  to  bring  up  the  whole  testimony  for  re- 
view, any  more  than  in  a  trial  by  jury. 

**3.  That  if  the  parties  desire  a  review  of  the 
law  involved  in  the  case,  they  must  either  get 
the  court  to  find  a  special  verdict,  which  raises 
the  legal  propositions,  or  they  must  present  to 
the  court  their  propositions  of  law,  and  require 
the  court  to  rule  on  them. 

"4.  That  objection  to  the  admission  or  exclu- 
sion of  evidence,  or  to  such  ruling  on  the  prop- 
ositions of  law  as  the  party  may  ask,  must 
appear  by  bill  of  exceptions." 

In  this  case,  it  is  to  be  observed,  the  court 
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found  no  special  verdict,  nor  does  the  agreed 
statement,  which  was  filed  after  judgment, 
even  purport  to  have  been  submitted  to  the 
court,  or  to  set  forth  the  facts  upon  which  its 
judgment  was  predicated.  And  in  the  latter 
respect,  more  especially,  is  the  case  under  con- 
sideration clearly  distinguishable  from  Insur- 
ance Co.  V.  Tweecif  supra,  where  certain  parts  of 
the  opinion  of  the  court  below,  which  appeared 
in  the  record,  having  been  agreed  to  by  the  par- 
ties as  containing  the  material  facts  of  the  case, 
were  treated  here  as  facts  found  by  the  court. 
The  statement  mentioned  should,  accordingly, 
be  viewed  as  a  nullity,  upon  the  principle  of  the 
decision  of  this  court  on  a  similar  point  in 
Avendano  v.  Oay,  8  Wall.  376,  19  L.  ed.  422. 

As  the  court  below  had  jurisdiction  of  the 
cause,  and  as  there  is  no  other  question  of  law 
open  to  re-examination  here,  there  being  no  bill 
of  exceptions  nor  anything  upon  which  error 
can  be  assigned,  its  jud^nent  must  be  pre- 
simied  to  be  right,  and  on  that  ground  should 
be  amrmed. 

Ouild  V.  Frontin,  18  How.  136,  15  L.  ed.  290; 
Campbell  v.  Boyreau,  21  How.  227,  16  L.  ed. 
97 ;  James  v.  Bank,  7  Wall.  692,  19  L.  ed.  275. 

280*]  *Mr.  Justice  MiUer  delivered  the  opin- 
ion of  the  court: 

This  case  was  tried  by  the  court  without  a 
jury,  and  the  defendant,  against  whom  a  judg- 
ment was  recovered,  brings  it  here  by  writ  ol 
error. 

No  question  arises  on  the  process  or  plead- 
ings; there  is  no  bill  of  exception,  and  the 
plaintiff  in  error  relies  on  what  purports  to  be 
a  statement  of  facts  in  the  case  to  show  the 
error  of  which  he  complains.  That  statement 
does  not  profess  to  be  facts  found  by  the  judge. 

It  says:  "We  agree  that  the  foregoing  shall 
be  the  statement  of  facts  for  the  writ  o?  error 
returnable  to  the  Supreme  Court  of  the  United 
States.''  It  is  signed  by  defendant  in  error  and 
by  the  counsel  for  plaintiff.  The  writ  of  error 
had  been  sued  out  nine*  months  before  this 
paper  was  signed  and  filed  with  the  deiic. 

It  needs  no  argument  to  show  that  this  coiirt 
cannot  look  into  such  a  paper  as  part  of  the 
record,  nor  make  it  the  foimdation  of  revising 
the  judgment,  though  both  parties  consent  to 
it.  The  case  here  must  be  tried  on  the  rulings 
of  the  court  below  on  what  was  before  it,  and 
this  must  appear  by  the  record;  and  if  the 
facts  are  to  be  considered  they  must  appear  by 
bill  of  exceptions,  or  by  an  agreed  statement 
submitted  to  the  court  for  its  judgment,  or  by 
the  finding  of  the  court  under  the  statute.  It 
cannot  be  permitted  that  the  parties,  by  con- 
sent, make  up  a  case  for  this  court  after  it  has 
passed  from  the  control  of  the  court  below. 
The  case  of  Insurance  Co.  v.  Tweed,  7  Wall.  44, 
19  L.  ed.  65,  is  not  a  parallel  case.  There  the 
statement,  such  as  it  was,  was  made  by  the 
judge,  and  on  it  he  founded  his  judgment.  -It 
was  made  and  filed  at  the  time  the  judgment 
was  rendered;  and,  although  defective  in  many 
respects,  there  was  sufficient  in  it  to  present  the 
iegaA  propositions,  if  the  confused  character  of 
the  paper  was  waived.  This  the  counsel  here 
desired  to  do,  and  the  court  permitted.  We 
are  all  of  opinion,  therefore,  that  the  paper 
chilled  a  statement  of  facts  must  be  disregarded. 
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But  what  judgment  must  follow?  If  the 
transcript  of  the  record  contained  the  written 
agreement  of  the  parties  submitting  the  case  to 
the  court,  as  provided  by  the  act  of  March  3, 
1865,  we  should  have  no  difficulty  in  affirmiog 
the  judgment.  But  not  only  is  there  no  such 
paper  foimd,  but  there  is  no  statement  any- 
where in  the  record  that  the  parties  did  agree, 
either  in  writing  or  otherwise,  to  submit  the 
case  to  the  court. 

•The.  judiciary  act  of  1789,  §  12,  de-  [•ZBl 
Clares  that  the  trial  of  issues  in  fad^  in  the  cir- 
cuit courts  shall,  in  all  suits,  except  those  of 
equity  and  of  adroiralfy  and  maritime  jurisdic- 
tion,  be   by  jury.      This   provision   and   that 
found  in  the  7th  Amendment  of  the  Constitu- 
tion, adopted  after  the  judiciary  act,  namely: 
"that  in  suits  at  law,  where  the  value  in  con- 
troversy shall  exceed  $20,  the  right  of  trial  by 
jury  shall  be  preserved,"  constituted  the  only 
legislative  rule  for  the  Federal  courts,  except 
in  Louisiana,  imtil  the  act  of  1865.     Undoubt- 
edly, both  the  judiciary  act  and  the  amendment 
to  the  Constitution  secured  the  right  to  either 
party  in  a  suit  at  common  law  U)  a  trial  by 
jury,  and  we  are  also  of  opinion  that  the  stat- 
ute of  1789  intended  to  point  out  this  as  the 
mode  of  trial  in  issues  of  fact  in  such  cases. 
Numerous  decisions,  however,  had  settled  that 
this  right  to  a  jury  trial  might  be  waived  by 
the  parties,  and  that  the  judgment  of  the  court 
in  such  cases  should  be  valid.     Bank  of  Colum- 
bia V.  Okely,  4  Wheat.  235;  Hiriart  v.  Ballon, 
9   Pet.   156;    Pars&hs  v.  Armor,  3   Pet  425; 
United  States  v.  Rathbone,  2  Paine,  578;  Guild 
V.  Frontin,  18  How.  135,  15  L.  ed.  290;  Suydam 
V.  WilliaYnson,  20  How.  427,  15  L.  ed.  978;  Kel- 
sey  V.  Forsyth,  21  How.  85,  16  L.  ed.  32;  Camp- 
bell V.  Boyreau,  21  How.  223,   16  L.  ed.  96; 
Burr  V.  7)e«  Moines  Co.  1  Wall.  102,  17  L.  ed. 
562.    Notwithstanding,  however,  the  number  of 
cases  in  which  the  waiver  of  this  right  is  men- 
tioned, and  either  expressly  or  tacitly  held  to 
be  no  objection  to  the  judgment,  it  is  remark- 
able that  so  little  is  said  as  to  the  mode  in 
which  this  waiver  shall  be  made  to  appear.    In 
most  of  the  cases  it  is  somewhere  in  tne  record 
stated  affirmatively  that  the  parties  did  waive 
a  jury,  or  did  consent  to  the  trial  by  the  court 
without  a  jury.     In  the  case  of  Bank  of  Column- 
bia  V.  Okely,  4  Wheat.  235,  the  court  held  that 
there  was  an  implied  waiver  of  this  right  when 
the  defendant  made  his  note  negotiable  at  the 
Bank  of  Columbia,  there  being  in  the  charter  of 
that  bank  a  provision  authorizing  the  collec- 
tion of  such  debts  by  a  summary  proceeding* 
wliich  did  not  admit  of  a  jury  trial.    In  Hiriart 
V.  Ballon,  9  Pet.  156,  where  a  summary  judg- 
ment was  rendered  against  a  surety  in  an  ap- 
peal bond,  it  was  held  that  the  defendant,  by 
becoming  *  surety  in  a  court  whose  rules  [*282 
provided    for    such    summary    judgment,    had 
waived  his  right  to  a  trial  by  jury.     It  seems^ 
therefore,  that  both  by  express  agreement  in 
open  court,  and  by  implied  consent,  the  right 
to  a  jury  trial  could  be  waived.    See  Phillips  v. 
Preston,  6  How.  290.    But  as  was  shown  in  the 
recent  case  of  Flanders  v.  Tweed,  9  Wall.  425, 
19  L.  ed.  678,  this  court  had  held  that  no  re- 
view of  the  decision  of  the  court  below  could 
be  had  of  any  ruling  at  the  trial  where  the  par- 
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ties  had  consented  to  accept  the  court,  instead 
of  a  jury,  to  decide  issues  of  facts. 

In  this  state  of  the  law  the  act  of  1865  was 
passed.  The  first  two  sections  are  devoted  to 
prescribing  the  manner  in  which  grand  and 
petit  juries  shall  be  selected  and  impaneled  in 
criminal  trials.  The  4th  section  enacts  that 
issues  of  fact  in  civil  cases,  in  any  circuit  court 
of  the  United  States,  may  be  tried  and  deter- 
mined by  the  court  without  the  intervention  of 
a  jury,  whenever  the  parties  or  their  attorneys 
of  record  file  a  stipulation  in  writing  with  the 
derk  of  the  court  waiving  a  jury.  It  then  pro- 
ceeds to  prescribe  the  mode  of  finding  the  facts, 
and  the  effect  to  be  given  to  such  finding,  and 
provides  for  a  review  of  the  case  by  this  court. 
The  manner  in  which  the  record  is  to  be  pre- 
pared for  this  and  the  extent  of  the  inquiry  in 
this  court  are  specifically  pointed  out. 

The  question  arises  on  this  statute  whether 
this  mode  of  submitting  a  case  to  the  court 
without  a  jury  was  intended  to  be  exclusive  of 
all  other  modes,  so  that  if  there  is  no  stipula- 
tion in  writing  waiving  a  jury,  there  is  error, 
for  which  the  judgment  must  be  reversed.  Al- 
though the  language  of  the  section  might  admit 
of  thai  construction^  it  is  not  the  only  one  of 
which  it  is  susceptible.  As  stated  in  the  case 
already  referred  to,  of  Flanders  v.  Ttoeed,  the 
main  purpose  of  the  act,  undoubtedly,  was  to 
enable  the  parties  who  were  willing  to  waive  a 
jury  to  have  the  case  reviewed  on  writ  of  error 
when  tried  by  the  court  alone.  This  was  ren- 
dered necessary,  as  shown  by  Mr.  Justice  Nel- 
son in  the  opinion  in  that  case,  by  the  former 
283*]  decisions,  based  on  the  *idea  that  in 
such  cases  the  court  did  not  sit  as  a  court  of 
law,  but  as  quasi  arbitrators.  To  remove  this 
difficulty,  the  statute  provided  a  mode  by  which 
the  parses  who  agree  to  waive  a  jury  should 
have  the  benefit  of  a  writ  of  error  to  the  rulings 
of  the  court  on  questions  of  law.  The  language 
of  the  section  is  that  the  stipulation  may  be 
filed  with  the  clerk  of  the  court,  which  is  un- 
doubtedly designed  to  enable  the  parties  to 
make  agreements  in  vacation ;  and  it  is  required 
to  be  in  writing,  to  prevent  either  party  de- 
manding a  jury  unexpectedly  at  the  trial.  In 
those  courts  where  juries  are  called  from  a 
great  distance  and  detained  at  a  heavy  sacri- 
fice, the  courts  usually  give  jury  trials  the  pref-* 
erence.  The  benefit,  therefore,  of  an  announce- 
ment by  which  the  number  of  these  trials  is  di- 
minished, and  the  case  placed  in  an  attitude  to 
be  taken  up  at  the  convenience  of  the  court  and 
tiie  parties,  is  obvious.  We  cannot  believe  that 
Congress  intended  to  say  that -the  parties  shall 
not,  as  heretofore,  submit  their  cases  to  the 
court  unless  they  do  so  by  a  written  stipula- 
tion, but  that  it  was  the  intention  to  enact  that 
if  parties  who  consent  to  waive  a  jury  desire  to 
secure  the  right  to  a  review  in  the  Supreme 
Court  of  any  question  of  law  arising  in  the 
trial,  they  must  first  file  their  written  stipula- 
tion, and  roust  then  ask  the  court  to  make  n 
finding  of  such  facts  as  they  deem  essential  to 
the  review,  and  ask  the  ruling  of  the  court  on 
points  to  which  they  wish  to  except.  If  this  is 
not  done  the  parties  consenting  to  waive  a  jury 
Btand  as  they  did  before  the  statute,  concluded 
12  Wail. 


by  the  judgment  of  the  court  on  all  matters 
submitted  to  it.  This  we  understand  to  be  the 
effect  of  the  opinion  in  Flanders  v.  Tweed. 

But,  although  a  written  stipulation  in  the 
circuit  court  is  essential  to  a  review  in  this 
court,  is  the  presence  of  the  agreement  or  its 
copy  in  the  transcript  sent  here  indispensable? 
A  copy  of  it  should  come  up,  as  observed  by 
Mr.  Justice  Nelson,  and  that  is  the  more  ap- 
propriate evidence  of  compliance  with  the  stat- 
ute. Still  we  are  not  prepared  to  say  that  if 
it  shall  affirmatively  appear  in  any  other  part 
of  the  record  proper,  that  such  a  writing  was 
made  by  the  'parties,  that  it  will  not  be  [*284 
sufficient  here.  If,  for  instance,  it  is  stated  in 
the  finding  of  facts  by  the  court,  or  in  the  bill 
of  exceptions,  or  in  the  record  of  the  judgment 
entry,  that  such  a  stipulation  was  made  in  writ- 
ing, the  record  would  show  that  the  condition 
in  which  a  review  is  allowed  existed,  and  we 
would  not  feel  at  liberty  to  contradict  the  rec- 
ord in  this  respect.  In  a  case  where  there  is 
no  evidence  that  it  was  submitted  in  writing 
under  the  statute,  but  the  record  shows  affirma- 
tively that  the  parties  waived  a  jury,  we  hold 
such  evidence  of  waiver  to  be  sufficient  to  sup- 
port the  judgment,  but  not  sufficient  to  author- 
ize a  review  of  the  rulings  of  the  court  at  the 
trial.  But  the  record  before  us  contains  no 
statement  that  the  parties  agreed  in  writing  to 
submit  the  case  to  the  court,  nor  any  express 
statement  that  they  waived  a  jury  at  all.  The 
language  of  the  judgment  is  that,  ''this  cause 
came  up  for  trial;  J.  D.  Rouse  and  Elmer  and 
King  for  plaintiffs;  G.  L.  Bright  and  Bradford, 
Lea,  and  Finney,  for  defendants;  when,  after 
hearing  the  pleadings,  evidence  and  argument, 
the  court  considering  the  same,  it  is  ordered, 
adjudged  and  decreed,"  etc. 

Is  &iis  court  at  liberty  to  infer  from  the 
entry  a  waiver  of  the  right  to  a  jury  trial? 
When  we  consider  the  cases  already  cited,  in 
which  such  a  waiver  has  been  implied,  and  that 
the  right  to  have  a  jury  when  a  party  demands 
it,  is  so  imiversally  known  and  respected,  we 
think  that  it  is  almost  a  necessary  inference, 
where  a  party  is  present  by  counsel  and  goes 
to  trial  before  the  court  without  objection  or 
exception,  he  has  voluntarily  waived  his  right 
to  a  jury,  and  must  be  held  in  this  court  to  the 
legal  consequences  of  such  a  waiver.  Phillips 
V.  Preston,  5  How.  290.  But  we  are  not  pre- 
pared to  go  further. 

If  the  state  of  the  pleadings  presents  issues 
of  fact  to  be  tried,  and  there  is  nothing  to  show 
that  the  party  complaining  of  the  error  was 
present  by  himself  or  counsel  at  the  trial,  and 
no  jury  was  called,  we  think  it  is  error  for  the 
*court  to  try  those  issues  without  a  [*285 
jury,  because  there  can  be  no  presumption  that 
the  party  has  waived  his  legal  and  constitu- 
tional right  to  have  a  jury. 

The  record  before  us  presents,  in  the  light  of 
these  views,  a  case  where  the  parties  consented 
to  waive  a  jury,  but  did  not  take  the  steps 
necessary  to  secure  the  right  to  a  review  of  the 
lindings  of  the  court  as  provided  by  statute. 

There  is,  therefore,  no  error  of  lohich  we  can 
take  cognizance,  and  the  judgment  of  the  Cir- 
cuit Court  %8  affirmed. 
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THE   BROOKLYN  LIFE   INSURANCE   CO., 

Plff,  in  Err., 

HELEN  A.  M.  MILLER. 

(See    Q.C."Maier   T.Life   Ina.  Co."  12    Waif.  285- 

304.) 

Practice  in  trial  hy  court — effect  of  findings — 
requests  to  find  —  policy  delivered  without 
payment  of  premium,  valid. 

Practice  In  trials  by  the  court,  and  the  method 
extent  of  review,  fully  stated. 

Matters  of  fact  found  by  the  circuit  court  can- 
not be  re-examined  here. 

The  review,  when  the  finding  Is  general,  is  con- 
fined to  the  rulings  of  the  court  in  the  progress  of 
the  trial ;  and  when  the  finding  is  special,  nothing 
is  open  to  review  except  the  inquiry  whether  the 
facts  found  are  sufficient  to  support  the  Judgment. 

Requests  which  assume  as  facts  matters  depend- 
ent upon  the  evidence,  which  are  not  embraced  in 
the  findings  of  the  circuit  court,  show  no  ground 
of  reversal. 

Where  an  Insurance  policy  is  delivered  without 
requiring  payment  of  tne  premium,  the  presump- 
tion is  that  a  credit  was  intended  and  the  policy  Is 
yalid. 

[No.  186.] 

Argued  Oct.  SI  and  Nov.  i,  1871.    Decided  Nov. 

18,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Suit  was  brought  in  the  superior  court  of 
Baltimore  city,  Maryland,  by  the  defendant  in 
error,  upon  a  policy  of  life  insurance.  Upon 
petition  of  defendant,  the  case  was  removed  to 
the  court  below.  Judgment  having  been  given 
for  the  plaintiff,  the  defendant  sued  out  this 
writ  of  error. 

This  case  is  fully  stated  in  the  opinion  of 
the  court. 

Mr.  Win.  Shei^erd  Bryan,  for  plaintiff 
in  error: 

First.  By  the  original  contract  between  the 
parties,  the  policy  was  not  to  be  binding  on  the 
company  until  the  premium  was  paid.  This 
18  evident  from  the  concluding  portion  of  the 
statement  making  the  basis  of  the  contract, 
•  and  also  from  the  terms  of  the  policy  itself.  If 
this  condition  precedent  was  not  intended  to  be 
waived  by  the  agents  of  the  company,  and  if  the 
deceased  did  not  believe  it  was  intended  to  be 
waived,     the     original     contract     was     never 


changed.     The  defendant's  first  prayer  oughts 
thereifore,  to  have  been  granted  by  the  court 

Second.  At  the  time  of  the  delivery,  the  de- 
ceased who  was  acting  for  the  plaintiff,  was  m- 
formed  by  the  memorandum  at  the  foot  of  the 
receipt  sent  with  the  policy,  that  agents  had  no 
right  to  deliver  the  policy  before  payment  of 
the  premium ;  and  that  the  policy  was  not  in 
force  imtil  paid  for.  The  memorandum  at  the 
foot  of  the  policy  also  informed  him  that  agents 
had  no  authority  to  waive  any  of  the  provisions 
of  the  policy. 

This  wrongful  delivery,  accompanied  with  the 
notice  to  the  deceased,  was  no  waiver.  The 
defendant's  second  prayer  ought  to  have  been 
granted.     Story,  Cont.,  §  105. 

Third.  The  delivery,  such  as  it  was,  was  pro- 
cured by  the  deceased,  upon  the  faith  of  bis 
statement  that  Scott  woiud  pay  the  premium 
when  called  upon.  The  agents  were  deceived 
by  this  representation,  and  were  acting  under 
a  false  impression  when  they  forwarded  the 
policy.  A  delivery  imder  such  circumstances 
IS  naught.      It  would  not  pass  title  to  goods. 

Strong  v.  Taylor.  2  Hill  (N.  Y.),  32ft;  Her- 
ring V.  Hoppochy  15  N.  Y.  409;  De  Wolf  v.  Bab- 
bett,  4  Mas.  204;  Deshon  v.  Bigelow,  8  Gray, 
159;  Haggerty  v.  Palmer,  6  Johns:  Ch.  437. 

But  even  a  valid  delivery  would  impose  no 
responsibility  upon  the  insurer,  where  there 
was  an  understanding  that  no  liability  was  to 
attach  before  the  premium  was  paid. 

Mulrey  v.  Insurance  Co.  4  Allen,  116;  Tark- 
ton  V.  Staniforth,  6  T.  R.  696,  Affirmed  in  1 
Bos.  &  P.  471;  Bradley  v.  Insurance  Co.  32  Md. 
112. 

Such  a  delivery  could  not  mislead  the  insured. 

All  the  evidence  in  the  case  shows  that  the 
plaintiff  was  to  be  considered  insured  when  the 
premium  was  paid;  and  not  to  be  considered 
insured  if  it  was  not  paid. 

Fourth.  Cases  may  be  cited,  where  it  is  hdd 
that  the  insurers  waived  the  payment  of  the 
premium,  as  a  condition  precedent  to  the  com- 
mencement of  the  risk.  But  they  were  decided 
on  the  ground  that  the  conduct  of  the  insurers 
had  induced  the  insured  to  believe  that  it  was 
not  required,  and  that  the  insured  would  other- 
wise have  been  lulled  into  a  false  security. 


Note. — Effect  of  delivery  of  life  insurance  policy 
before  payment  of  first  premium,  contrary  to  its 
conditions. 

General  agent  of  Insurance  company  can  waive 
a  condition,  that  policy  is  not  hlndlne  until  prem- 
ium is  paid,  by  an  unconditional  delivery  of  the 
policy.  Southern  Ins.  Co.  v.  Booker,  9  Heisk.  606, 
24  Am.  Rep.  844 ;  Boehen  v.  Willlamsburgh  Ins.  Co. 
35  N.  Y.  131 ;  Trustees  of  Baptist  Church  v.  Brook- 
lyn Fire  Ins.  Co.  19  N.  Y.  305  ;  Golt  v.  National 
Protection  Ins.  Co.  25  Barb.  189. 

Applicant  for  life  insurance  policy  being  unable 
to  pay  cash  part  of  premium,  agent  agreed  to  pro- 
vide for  it  and  agreed  upon  certain  terms  for  its 
payment,  upon  this,  application  was  made,  policy 
was  issued,  sent  to  agent  and  countersigned  by 
him  but  retained  in  his  possession,  and  upon  the 
death  of  party  returned  to  company,  Judgment 
in  favor  of  insured,  upon  these  facts,  affirmed. 
Sheldon  v.  Conn.  Mut.  L.  Ins.  Co.  25  Conn.  207; 
1  Bigelow  Ins.  Rep.  51 ;  Baker  v.  Union  L.  Ins.  Co. 
6  Abb.  Pr.  (N.  S.)  44,  1  Bigelow  Ins.  Rep.  595. 

Where  first  premium  was  payable  part  in  cash 
and  part  in  notes,  and  the  notes  were  not  paid  when 
due,  the  policy  was  held  binding,  notwitnstanding 
a  clause  in  It  that  the  policy  should  be  forfeited  in 
case  uuy  premium  should  not  be  paid  at  the  date 
when  payable.  McAllister  v.  New  Eng.  L.  Ins.  Co. 
101  Mnss.  5r»8,  3  Am.  Rep.  404. 

A  policy  of  insurance  provided  that  it  should  be 
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void  unless  premium  was  paid  on  or  before  day 
fixed,  part  was  paid  to  the  local  agent  and  he  gave 
time  on  the  balance.  Held,  that  the  policy  was  not 
avoided.  '  Murphy  v.  Southern  L.  Ins.  Co.  3  Baxt 
440.  27  Am.  Rep.  761. 

The  condition  in  the  policy  of  forfeiture  In  case 
the  annua]  premium  is  not  paid,  is  for  the  benefit 
of  the  company  solely,  and  a  waiver  of  strict  com- 
pliance .continues  the  obligation.  Receipt  of  an 
overdue  premium  is  such  a  waiver.  Mat.  Ben.  L. 
Ins.  Co.  V.  Robertson,  59  111.  123,  14  Am.  Rep.  8; 
F.  &  M.  Ins.  Co.  V.  Chestnut,  50  111.  Ill ;  Aetna 
Ins.  Co.  V.  Maguire,  5  111.  342;  Miller  v.  Phoenix 
Ins.  Co.  27  Iowa,  203:  Banton  v.  Am.  L.  Ins.  Co.  25 
Conn.  542 ;  Wing  v.  Harvey.  27  Eng.  L.  &  K.  140. 

A  policy  of  life  insurance  conditioned  not  to 
"take  effeet  until  the  advance  premium  hereon 
shall  have  been  paid  during  the  lifetime  of  the  per- 
son whose  life  is  hereby  insured"  and  *'that  no 
agent  of  the  company  shall  make  any  contract  bind- 
ing the  company,  nor  alter  or  change  any  condit.on 
of  the  policy  nor  waive  forfeiture  of  this  policy*' 
was  issued  and  handed  the  assured  by  the  agent, 
who  informed  him  there  was  no  hurry  about  paving 
the  premium,  he  died  without  having  paid  it.  Held, 
keeping  the  policy  was  an  acceptance  of  its  condi- 
tions, and  the  policy  never  took  effect.  Davis  v. 
Mass.  etc.  Life  Ins.  Co.  13  Blatchf.  462. 

Authority  of  insurance  agent  to  waive  prepay- 
ment of  premiums — see  note,  13  C.  C  A.  292. 
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Messrs.  George  O.  Maiu&d  and  AroHi- 
bald  StirlinSf  ^or  defendant  in  error: 

If  any  language  in  the  policy  or  application, 
properly  interpreted,  amounts  to  a  condition 
that  the  policy  should  not  take  effect  until  pay- 
ment of  the  cash  part  of  the  premium,  such 
eondition  was  waived. 

Boehen  v.  Ins,  Co.  35  N.  Y.  131. 

In  the  above  case  it  was  held,  that  the  de- 
livery of  a  policy,  without  requiring  payment, 
raises  a  presumption  that  a  credit  is  intended, 
and  that  where  a  credit  is  intended,  the  policy 
will  be  valid  though  the  premium  has  not  been 
paid. 

Ooit  V.  Ins.  Co.  25  Barb.  180 ;  Sheldon  v.  Ins. 
Co.  26  N.  Y.  460;  Wood  v.  Ins.  Co.  32  N.  Y. 
619;  Whitaker  v.  Ins.  Co.  29  Barb.  312;  Brag- 
don  V.  Ins.  Co.  42  Me.  262;  Trustees  of  First 
Bap.  Ch.  V.  Brooklyn  Ins.  Co.  18  Barb.  69,  19 
N.  Y.  305;  Post  v.  Ins.  Co.  43  Barb.  351 ;  N.  T. 
Cent.  Ins.  Co.  v.  Nat.  Protection  Ins.  Co.  20 
Barb.  474. 

It  must  be  remembered  that  Miller  had  de- 
livered his  notes  for  a  large  portion  of  the  pre- 
mium ;  was  he  not  liable  upon  these  notes  ?  If 
so,  must  not  the  company  have  incurred  a  cor- 
responding obligation  upon  the  policy? 

Bragdon  v.  Ins.  Co.  42  Me.  262 ;  Whitaker  v. 
Ins.  Co.  29  Barb.  312;  Com.  Mut.  Ins.  Co.  v. 
Union  Ins.  Co.  19  How.  323,  15  L.  ed.  638. 

T%ere  can  be  no  longer  any  doubt  of  the  au- 
thority of  the  general  agent  to  waive  a  condi- 
tion requiring  payment  as  a  prerequisite  to  the 
validity  of  the  policy. 

Boehen  v.  Ins.  Co.  35  N.  Y.  131 ;  Ooit  v.  Ins. 
Co.  25  Barb.  189;  Wood  v.  Ins.  Co.  32  N.  Y. 
619;  y.  Y.  Cent.  Ins.  Co.  v.  Nat.  Ins.  Co.  20 
Barb.  474 ;  Sheldon  v.  Ins.  Co.  26  N.  Y.  460. 

In  considering  the  authority  of  general  agents 
to  waive  the  condition  of  the  policy,  attention 
must  be  given  to  the  distinction  recognized  by 
all  the  decisions,  between  capital  stock  com- 
panies, of  which  this  was  one,  and  those  estab- 
lished upon  the  mutual  plan. 

Brctccr  v.  Ins.  Co.  14  Gray,  203;  Baxter  v. 
Ins.  Co.  1  Allen,  296. 

Second.  But  in  this  case  there  is  neither  in 
the  policy  nor  in  the  application  any  condition 
that  the  policy  shall  not  attach  until  payment 
of  the  cash  premiimi. 

To  show  the  converse  of  this,  two  clauses  are 
relied  on  by  the  plaintiff  in  error;  one  in  the 
policy  and  the  other  in  the  application. 

That  in  the  policy  is  as  follows,  to  wit:  "In 
case  the  said  Helen  A.  M.  Miller  shall  not  pay 
or  cause  to  be  paid,  the  premium  as  aforesaid, 
on  or  before  the  day  herein  mentioned  for  the 
payment  thereof,  or  any  note  or  notes  which 
may  be  given  to  and  received  by  said  company 
in  part  payment  of  any  premium,  on  the  day  oi 
days  when  the  same  shall  become  due,  or  in 
case  the  person  whose  life  is  insured  by  this 
policy,  shall,  etc.,  etc.,  then,  and  in  every  such 
case,  the  company  shall  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  there- 
of, and  this  policy  shall  cease,  be  null,  void  and 
of  no  effect.'* 

This  clause  (intended  to  annul  the  policy 
after  it  shall  have  gone  into  effect)  clearly  re- 
fers not  to  the  first  cash  premium,  but  to  some 
other  premium  or  note  to  become  due  after  the 
policy  shall  have  attached. 
12  Waix* 


This  was  held  by  the  court  below  to  be  its 
true  interpretation. 

The  other  clause  relied  on  is  in  the  applica- 
tion, and  is  as  follows,  to  wit : 

"It  is  agreed  by  the  undersfffned  that  the 
poli^  of  assurance  hereby  applied  for  shall  not 
be  binding  upon  this  companv,  until  the  amount 
pf  premium,  as  stated  herem,  shall  have  been 
received  by  said  company  or  some  authorized 
agent  thereof,  during  the  lifetime  of  the  party 
therein  assured. 

This  clause  cannot  affect  the  case  in  any  wav, 
because  it  refers  to  the  policy,  and  there  is  noth- 
ing in  the  policy  to  which  it  can  be  made  to  ap- 
pljr.  Its  terms  are  "until  the  amount  of  pre- 
mium, as  (t.  c,  in  the  mode)  stated  therein 
(♦.  e.,  in  the  policry)  shall  have  been  received.*' 

Referring  to  the  policy  for  the  mode  in 
which  the  premium  is  to  be  paid,  we  find  this 
language  only:  "Bv  this  policy  of  assurance, 
in  consideration  of  .  .  .  and  of  the  sum 
of  $254.85,  to  them  in  hand  paid  by  Helen  A. 
M.  Miller,  etc.,  etc." 

Now,  this  language,  as  far  as  it  designates  the 
mode  of  payment  at  all,  provides  that  the  pay- 
ment shall  be  in  cash  for  the  entire  premium. 
But  this  was  not  the  mode  of  payment  agreed 
upon  between  the  parties  (as  shown  by  the  ap- 
plication and  evidence)  which  was  part  in  cash 
and  part  in  notes.  It  therefbre  follows  that, 
inasmuch  as  the  mode  of  payment  stated  in  the 
policy  is  different  from  that  agreed  upon  be- 
tween the  parties,  the  clause  under  examination, 
which  refers  to  the  policy  alone,  has  nothing 
upon  which  to  operate.  Suppose  this  premium 
had  been  paid  in  the  manner  agreed  upon,  to 
wit:  a  part  in  notes  and  the  balance  in  cash, 
mijB^ht  it  not  still  be  urged  by  the  company  (if 
this  clause  is  to  have  the  effect  contended  for) 
that  this  policy  never  went  into  effect,  because 
the  amount  of  premium  as  stated  therein  (t.  e., 
all  in  cash)  has  never  been  paid?  And  yet  the 
company  does  not  contend  for  this  construction, 
because  to  do  so  would  be  denying  the  indis- 
putable agreement  of  the  parties. 

Third.  While  the  acknowledgment,  in  the  pol- 
icy, of  the  receipt  of  the  consideration  money 
may  he  contradicted  for  some  purposes,  yet  it 
cannot  be  contradicted  for  the  purpose  of  an- 
nulling the  policy,  or  showing  that  it  never 
went  into  effect. 

Goit  V.  Ins.  Co.  25  Barb.  189;  N.  Y.  Cent. 
Ins.  Co.  V.  Nat.  Ins.  Co.  20  Barb.  475:  1  Phil. 
Ins.  §S  514,  515;  Bamum  v.  Childs,  I  Sandf. 
o8;  McCrea  v.  Purmort,  16  Wend.  471;  Morse 
V.  Shattuck,  4  N.  H.  229;  Wilt  v.  Franklin,  1 
Binn.  502;  Belden  v.  Seymour,  8  Conn.  312;  26 
N,  Y.  260. 

Fourth.  The  finding  of  the  court  below  being 
a  special  finding  of  all  the  facts  stated  in  the 
plaintiff's  prayer,  this  court  cannot  review  the 
evidence  upon  which  said  finding  was  based, 
bu€  must  treat  the  facts  found  as  conclusively 
proved.  Their  sufficiency  to  support  the  judg- 
ment may  be  inquired  into,  but  of  their  suf- 
ficiency for  that  purpose  no  doubt  can  be  en- 
tertained. The  court,  in  fact,  found  that  the 
agents  of  the  company  "waived  the  pa3rment  of 
the  cash  premium  for  several  months,  and 
treated  the  policy  as  an  executed  contract."  If 
these  facts  are  to  be  treated  by  this  court  as 
conclusively  established  by  legal  evidence,  how 
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can  the  right  of  the  plaintiff  to  recover  be 
denied?     13  U.  S.  Stat,  at  L.  501. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Issues  of  fact  in  civil  cases  pending  in  the 
circuit  courts  may  be  tried  and  determined  by 
the  court  without  the  intervention  of  a  jury, 
whenever  the  parties  or  their  attorneys  of  rec- 
ord file  a  stipulation  in  writing  with  the  clerk 
of  the  court  waiving  a  jury.  Such  a  submission 
necessarily  implies  that  the  facts  shall  be  found 
by  the  court,  and  the  act  provides  that  the  find- 
ing may  be  either  general  or  special,  and  that 
it  shall  have  the  same  effect  as  the  verdict  of  a 

i'ury  in  a  case  where  no  such  waiver  is  made, 
exceptions,  however,  may  be  taken  to  the  rul- 
ings of  the  court  made  in  the  progress  of  the 
trial,  and  if  dul^  taken  at  the  time  the  rulings 
were  made,  the  rulings  may  be  reviewed  here, 
296*]  provided  the  *question8  are  properly 
presented  by  a  bill  of  exceptions ;  and  when  the 
finding  is  special  the  review  may  also  extend 
to  the  determination  of  'the  question  whether 
the  facts  found  are  sufficient  to  support  the 
judgment.    13  Stat,  at  L.  501. 

On  the  25th  of  June,  1868,  the  defendants  in- 
sured the  life  of  the  husband  of  the  plaintiff  in 
the  amount  of  $5,000  for  the  term  of  his  natu- 
ral life,  "with  participation  of  profits."  Part  of 
the  premium,  to  wit,  the  siun  of  $254.85,  was 
required  by  the  rules  of  the  company  to  be  paid 
at  the  time  the  policy  was  delivered,  and  the 
policy  recites  that  the  plaintiff  paid  that  sum 
to  the  defendants  in  hand,  and  the  policy  also 
states  that  the  insured  agreed  to  pay  them  a 
like  sum  on  or  before  the  21st  of  June  in  each 
year  during  the  continuance  of  the  policy,  and 
that  the  defendants,  in  consideration  of  those 
6um8  and  of  the  representations  and  agreements 
contained  in  the  application,  promised  and 
agreed  to  pay  the  plaintiff,  or  in  case  she  should 
die  before  her  husband,  to  pay  the  sum  insured 
to  her  heirs,  executors,  administrators,  or  as- 
signs, within  sixty  days  after  due  notice  and 
proof  of  the  death  of  the  person  whose  life  is 
therein  insured.  Process  was  issued  and  served 
and  the  defendants  appeared  and  pleaded  the 
genera]  issue  that  they  never  promised  in  man- 
ner and  form  as  alleged  in  the  declaration,  and 
the  issue  tendered  was  joined  by  the  plaintiff. 
Errors  in  pleading  were  waived  and  the  parties 
filed  a  stipulation  in  writing  that  the  issues  of 
fact  should  be  tried  by  the  court  without  the  in- 
tervention of  a  jury,  and  agreed  that  every  de- 
fense admissible  under  any  special  plea  should 
be  admitted  under  the  general  issue.  Evidence 
was  introduced  on  both  sides  and  the  court  ren- 
dered judgment  for  the  plaintiff  in  the  sum  of 
$5,013.25,  and  the  defendants  sued  out  a  writ 
of  error  and  removed  the  cause  into  this  court. 

Most  of  the  difficulty  arising  in  the  case  pro- 
297*]  ceeds  from  *the  failure  of  the  court  to 
comply  strictly  with  the  requirements  of  the 
act  of  Conpfress,  which  provides  that  issues  of 
fact  in  civil  cases  may  be  tried  and  determined 
by  the  court  without  the  intervention  of  a  jury. 
Where  a  jury  is  wkived,  as  therein  provided, 
and  the  issues  of  fact  are  submitted  to  the 
court,  the  finding  of  the  court  may  be  either 
general  or  special,  as  in  cases  where  an  issue 
of  fact  is  tried  by  a  jury;  but  where  the  flnd- 
inir  is  general  the  parties  are  concluded  by  the 
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determination  of  the  court,  except  in  cases 
where  executions  are  taken  to  the  rulings  of  the 
court  in  the  progress  of  the  trial.  Such  rulings, 
if  dul^  presented  by  a  bill  of  exceptions,  may 
be  reviewed  here,  even  though  the  finding  is 
general,  but  the  finding  of  the  court,  if  general, 
cannot  be  reviewed  in  this  court  by  biU  of  ex- 
ceptions or  in  any  other  manner. 

By  the  express  words  of  the  act,  the  finding 
may  be  general  or  special ;  but  if  general  it  is 
final  and  conclusive  between  the  parties,  unless 
the  court  which  tried  the  case  shall  grant  a  new 
trial  or  the  judgment  shall  be  reversed  in  the 
appellate  court  for  some  erroneous  ruling  made 
in  the  progress  of  the  trial,  which  is  duly  pre- 
sented by  a  bill  of  exceptions.  Whether  the 
finding  is  general  or  special  the  rulings  of  the 
court  m  the  progress  of  the  trial,  if  excepted  to 
at  the  time  and  duly  presented  by  a  bill  of  ex- 
ceptions, may  be  reviewed  in  this  court ;  and  in 
a  case  where  the  finding  is  special  the  review 
may  also  extend  to  the  determination  of  the 
question  whether  the  facts  found  are  sufficient 
to  support  the  judgment. 

Application  lor  the  policy  was  made  by  the 
husband  of  the  plaintiff,  since  deceased,  and 
he  obtained  the  same  for  her  benefit  through 
the  general  agents  of  the  insurers.  Actual  pay- 
ment of  the  cash  premium  was  never  made  by 
the  jSlaintiff  nor  by  her  deceased  husband. 
Nothing  of  the  kind  was  pretended  at  the  trial, 
but  the  plaintiff  introduced  evidence  tending  to 
prove  that  the  agents  of  the  company  delivered 
the  policy  without  complying  witn  that  part  of 
their  instructions;  that  they  agreed  to  waive 
that  requirement  and  to  call  upon  a  third  per- 
son named  by  the  decedent,  *for  the  ['iOS 
same,  whenever  they  should  deem  it  proper  so 
to  do,  and  that  the  policy  was  delivered  to  the 
applicant  and  became  operative  under  that 
arrangement. 

Policies,  as  the  defendants  proved,  were  re- 
quired to  be  issued  by  the  officers  of  the  com- 
pany and  could  not  be  legally  executed  by  the 
ordinary  agents.    All  such  agents  could  do,  in 
the  outset,  was  to  prepare  the  application,  have 
it  duly  executed,  and  transmit  it  to  the  home 
office;  and  it  appears  that  they  did  so  in  this 
case  and  that  they  received  a  policy  in  return 
duljr  executed.     Whereupon  they  inclosed  the 
policy,  with  the  two  notes  for  the  credit  por- 
tion  of  the   premium,   to   the   decedent,  who 
promptly  signed  the  notes  and  inclosed  the  same 
in  a  letter  addressed  by  mail  to  the  persons 
from  whom  the  notes,  with  the  policy,  were 
received.     In  their  letter  to  the  decedent  in- 
closing the  policy,  the  agents  say:    'The  cash 
payments  we  will  get  of  Scott  when  the  proper 
time  arrives."    They  subsequently  called  upon 
that  person  for  the  cash  premium,  but  he  re- 
fused to  pay  it  as  he  had  agreed  to  do  with  the 
decedent,  and  the  agents  thereupon  gave  notice 
of  his  refusal  to  the  applicant  for  the  policy 
and  reouested  him  to  make  the  payment.    He 
acknowledged  the  receipt  of  their  letter  and 
promised  to  procure  a  draft  for  the  amount 
and  send  it  to  them  in  a  few  da3r8;  but  he  did 
not  send  the  draft,  and  the  agents  wrote  him 
again  informing  him  that  the  draft  had  never 
come  to  Ifand,  and  expressing  their  fears  that  if 
the  payment  was  not  made  soon  he  would  lose 
his  policy,  adding  that  the  payment  had  been 
delayed  so  long  that  he  would  have  to  add  in- 
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terest  to  the  premium,  amounting  to  $1.34. 
Payment  being  still  neglected,  and  the  agents 
having  learned  from  S<»tt  that  the  person  in- 
sured was  "quite  sick/'  they  informed  him  by 
letter  that  his  policy  was  forfeited,  and  inclosed 
to  him  the  two  notes  given  for  the  credit  por- 
tion of  the  premium,  but  the  letter  did  not 
**reach  his  home"  until  after  his  death. 

Such  agents  were  instructed  not  to  deliver 
policies  until  the  whole  premium  was  paid,  and 
were  told  that  if  they  did,  the  premium  would 
stand  charged  to  them  until  the  same 
299*]  'was  received  by  the  company  or  the 
policy  was  returned  to  the  office.  Evidence  to 
that  effect  was  also  given  by  one  of  the  agents 
who  delivered  this  policy,  but  he  admitted  that 
it  was  their  custom  in  some  cases  not  to  call  for 
the  money  at  the  time  from  parties  with 
whom  they  were  well  acquainted,  and  when 
asked  on  cross-examination  what  they  meant  by 
saying  in  their  letter  inclosing  the  policy  to 
the  applicant,  that  they  would  get  the  cash  pay- 
ment of  the  person  named,  when  the  proper 
time  arrived,  he  admitted  that  they  sometimes 
gave  the  receipt  before  they  received  the  money, 
and  that  they  had  confidence  in  this  case  that 
they  could  get  the  money  on  call. 

But  the  payment  of  the  cash  premium  was 
not  made,  and  in  view  of  that  fact  and  the 
#ther  evidence  in  the  case  the  defendants  re- 
quested the  court  to  rule  as  follows :  ( 1 )  That 
the  evidence  showed  that  the  agents  never  in- 
tended to  waive  the  prepayment  of  the  cash  pre- 
mium, and  that  the  applicant  for  the  policy  did 
not  believe  that  they  intended  to  make  any  such 
waiver,  and  that  the  defendants,  if  the  court 
K>  find,  are  not  liable  in  this  action.  (2)  That 
If  the  court  so  find,  and  that  the  applicant  knew 
that  the  agents  had  no  authority  to  deliver  the 
policy  without  such  payment,  then  there  was 
no  waiver  of  that  requirement  and  the  defend- 
ants are  entitled  to  judgment.  ( 3 )  That  if  the 
court  believe  from  the  evid«ice  that  the  au- 
thority of  the  agents  was  such  as  is  shown  in 
their  instructions,  then  the  defendants  are  not 
bound  by  the  act  of  the  agents  in  delivering  the 
policy  without  such  payment,  and  the  plaintiff 
cannot  recover.  (4)  That  the  facts  given  in 
evidence,  as  recited,  show  that  there  was  no 
waiver  of  that  requirement,  as  is  supposed  by 
the  plaintifiT.  (5)  That  the  facts  testified  to 
by  the  two  witnesses  examined  under  the  com- 
mission, if  true,  show  that  the  agents  of  the  de- 
fendants did  not  waive  the  payment  of  the  cash 
premium. 

Suppose  the  facts  proved  to  have  been  as  as- 
sumed by  the  defendants  in  their  requests,  then 
it  might  well  be  conceded  that  the  judgment 
was  for  the  wrong  party,  but  the  issues 
300*]  *of  fact  were  tried  and  determined  by 
the  circuit  court,  and  the  act  of  Congress  pro- 
vides that  the  finding  of  the  circuit  court  in 
such  cases  shall  have  the  same  effect  as  the  ver- 
dict of  a  jury,  and  the  Constitution  provides 
that  no  fact  tried  by  a  jury  shall  be  otherwise 
re-examined,  in  any  court  of  the  United  States 
than  according  to  the  rules  of  the  common  law. 
2  Story,  Const.  §  1770.  Facts  so  tried  could 
only  be  re-examined,  under  the  rules  of  the  coni- 
mor  law,  either  by  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried  or  to 
M'hich  the  record  was  returnable,  or  by  the 
award  of  a  venire  facias  de  novo  by  an  appellate 
12  Wall. 


court  for  some  error  of  law  which  intervened  in 
the  proceedings.  Parsons  v.  Bedford,  3  Pet. 
448;  2  Story,  Const.  §  1770.  Matters  of  fact 
found  by  the  circuit  court  under  such  a  sub- 
mission^ cannot  be  re-examined  here,  as  by  the 
express  language  of  the  act  the  review,  when 
the  finding  is  general,  is  confined  to  the  rulings 
of  .the  court  in  the  progress  of  the  trial,  and 
even  when  the  finding  is  special  nothing  else  is 
open  to  review  except  the  inquiry  whether  the 
facts  found  are  sufficient  to  support  the  judg- 
ment. 

Tested  by  these  rules,  which  are  believed  to 
be  undeniable,  it  is  clear  that  no  one  of  the  said 
se\eral  requests  presented  by  the  defendants 
shows  any  ground  for  reversing  the  judgment, 
as  every  one  of  them  assumes  as  faci^  matters 
dependent  upon  the  evidence,  and  which  are 
not  embraced  in  the  findings  of  the  circuit 
court.  All  matters  of  fact  must  be  found  by 
the  circuit  court,  and  not  by  the  Supreme 
Court,  as  the  act  of  Congress  provides  that  the 
issues  of  fact  may  be  tried  and  determined  by 
the  circuit  court  where  the  suit  is  brought.  Re- 
jected by  the  circuit  court  as  the  several  re- 
?iuests  under  consideration  were,  it  is  too  plain 
or  argument  that  no  one  of  the  propositions  of 
fact  therein  contained  is  found  to  be  true  by 
the  circuit  court.  On  the  contrary,  the  com- 
plaint of  the  defendants  is  that  the  circuit 
court  improperly  found  a  different  state  of 
facts,  and  gave  judgment  for  the  plaintiff. 
They  contend  that  wie  circuit  *court  [*301 
ought  to  have  foimd  the  facts  to  be  as  assumed 
by  them  in  their  requests,  and  what  they  seek 
to  accomplish  by  the  writ  of  error  is  to  show 
that  the  finding  of  the  circuit  court  is  errone- 
ous, and  to  induce  this  court  to  set  aside  that 
finding[,  affirm  the  propositions  of  fact  assumed 
in  their  requests,  reverse  the  judgment  of  the 
circuit  court,  and  grant  a  new  trial  or  render 
judgment  in  their  favor.  Enough  has  already 
been  remarked  to  show  that  nothing  of  the 
kind  can  be  done,  as  the  act  of  Congress  re- 
quires that  the  facts  must  be  found  bv  the  cir- 
cuit court.  Iforris  v.  Jackson,  9  Wall.  127, 
19  L.  ed.  609.  Inferences  of  fact  must  be 
drawn  by  the  circuit  court,  which,  by  the 
agreement  of  the  parties,  is  substituted  for  a 
jury,  and  cannot  be  drawn  by  this  court,  which 
sits  as  a  court  of  errors.  Tancred  v.  Christy, 
12  Mees.  &  W.  323.  Conclusions  of  fact  can- 
not be  found  by  this  court  when  sitfing  as  a 
court  of  errors  under  the  act  of  Congress  au- 
thorizing the  circuit  courts  to  try  and  de- 
termine issues  of  fact  in  civil  cases,  as  in  the 
case  before  the  court.  What  is  required  is, 
that  the  findings  of  the  circuit  court  shall  con- 
tain the  conclusions  of  fact,  or,  as  the  rule  is 
stated  in  a  recent  decision  of  this  court,  a 
statement  of  the  ultimate  facts  or  propositions 
which  the  evidence  is  intended  to  establish, 
and  not  the  evidence  on  which  those  ultimate 
facts  are  supposed  to  rest;  and  it  is  well-set- 
tled law  that  the  finding  must  be  sufficient  in 
itself  without  inferences  or  comparisons,  or 
balancing  of  testimony  or  weighing  evidence. 
Burr  V.  Des  Moines  Co,  1  Wall.  102,  17  L.  ed. 
562. 

Testimony  as  to  a  conversation  between  the 
agent  of  the  defendants  and  the  person  desig- 
nated by  the  applicant  to  pay  the  cash  premi- 
um, was  introduced  by  the  plaintiff,  subject  to 
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the  objection  made  bj  the  defendants,  but  it  is 
not  necessary  to  examine  that  objection,  as  the 
testimony  was  subsequently  stricken  out  at  the 
defendants  request. 

Having  disposed  of  the  exceptions  'to  the 
rulings  of  the  court,  it  only  remains  to  deter- 
mine whether  the  facts  found  are  sufficient  to 
support  the  judgment.  Separate  findings  are 
much  to  be  preferred  in  such  a  case  to  the  form 
302*]  adopted  *by  the  circuit  court,  as  the 
review  extends  to  the  inauiry  whether  the 
judgment  can  be  supported  by  the  ilndingd. 
Instead  of  that,  however,  the  circuit  court 
adopted  the  prayer  presented  by  the  plaintiff, 
and  certified  in  the  record  that  "the  court 
finds  all  the  facts  stated  in  the  above  prayer, 
and  orders  judgment  to  be  entered  for  the 
plaintiff"  in  the  sum  therein  specified. 

Throughout  the  trial  it  was  conceded  by  the 
plaintiff  that  the  cash  premium  was  never 
paid,  but  she  insisted  that  the  requirement 
that  it  should  be  paid  before  the  delivery  of 
the  policy  was  waived  by  the  general  agents 
of  the  defendants,  and  the  prayer  presented 
by  her  counsel  embodied  most  or  all  oi  the  evi- 
dence introduced  to  prove  that  theory.  Omit- 
ting unimportant  words  it  was  to  the  effect 
following:  That  if  the  court  shall  find  that 
the  application  was  made  by  the  husband  of 
the  plamtiff  through  the  general  agents  of  the 
defendants,  and  that  the  defendant  thereupon 
executed  the  policy,  and  sent  it  to  their  gen- 
eral agents,  and  that  the  latter,  upon  the  re- 
ceipt of  the  policy,  forwarded  and  delivered 
the  same  by  mail  to  the  applicant,  who,  in 
obedience  to  the  directions  of  the  said  general 
agents,  executed  and  remitted  to  them  the  pre- 
mium notes  as  provided  in  the  policy,  and 
that  the  person  whose  life  was  insured  died 
at  the  time  alleged^  whereof  the  defendants  re- 
ceived notice  prior  to  the  institution  of  the 
suit,  and  refused  to  pay  the  sum  insured  solely 
upon  the  ground  that  the  policy  was  not  in 
force,  and  shall  further  find  that  said  general 
agents  did  not  demand  immediate  payment  of 
the  cash  premium,  neither  at  the  time  of  the 
application  nor  at  the  time  the  policy  was  sent 
to  or  received  by  the  person  whose  life  was  in- 
sured, but  agreed  with  him  to  call  upon  the 
person  named  in  the  evidence  for  the  same 
when  to  them  it  should  seem  proper  so  to  do, 
and  that  said  general  agents  waived  the  pay- 
ment of  said  cash  premium  for  several  months, 
and  treated  the  policy  as  an  executed  contract, 
then  the  plaintiff  is  entitled  to  judgment. 

Assume  the  facts  to  be  as  stated  in  that 
prayer  and  found  by  the  circuit  court,  the 
court  here  entertains  no  doubt  that  they  are 
sufficient  to  support  the  jud^ent,  which  is 
303*]  the  only  'question  raised  by  any  spe- 
cial finding.  Beyond  all  doubt  they  show  a 
waiver,  and  it  may  be  proper,  in  view  of  the 
circumstances,  to  remark  that  the  evidence  re- 
ported in  the  record,  if  it  could  be  re-exam- 
ined, is  even  more  persuasive  and  convincing 
to  that  effect  than  the  statement  of  the  plain- 
tiff or  the  finding  of  the  circuit  court. 

Evidence  of  the  most  convincing  character 
is  reported  showing  that  it  was  the  custom  of 
the  agents  to  ^ve  credit  in  certain  cases  to 
persons  with  whom  they  were  well  acquainted 
and  knew  to  be  responsible,  and  not  to  call  for 
the  money  at  the  time  the  policy  was  deliv- 
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ered;  and  one  of  the  instructions  given  to  sucb 
agents  affords  a  strong  presumption  that  the 
custom  was  known  to  the  company,  as  the  in- 
struction states  that  agents  must  not  deliver 
policies  until  the  whole  premiums  are  paid,  as 
the  same  will  stand  charg^  to  their  account 
until  the  premiums  are  received  or  the  policies 
are  returned  to  the  office.  Such  evidence,  how- 
ever, cannot  be  re-examined,  as  this  court  is 
confined  to  the  special  finding  and  the  rulings 
of  that  circuit  court. 

Attempt  is  made  in  argument  to  show  that 
general  agents  have  no  power  to  waive  such  a 
requirement  or  to  deliver  the  policy  to  the  in- 
sured without  first  exacting  the  payment  of 
the  cash  premium,  but  the  court  here,  in  view 
of  the  circumstances  of  this  case,  is  entirely  of 
a  different  opinion.  Boehen  v.  Ins.  Co,  35  N. 
Y.  131. 

Where  the  policy  is  delivered  without  re- 
quiring payment  the  presumption  is,  espedalfy 
if  it  is  a  stock  company,  that  a  credit  was  in- 
tended; and  the  rule  is  well  settled  where  a 
credit  is  intended  that  the  policy  is  valid 
though  the  premium  was  not  paid  at  the  time 
the  policy  was  delivered,  as  where  credit  is 
g^ven  by  the  general  agent  and  the  amount  is 
charged  to  him  by  the  company  the  transaction 
is  equivalent  to  payment.  Ooit  v.  Ins.  Co.  25 
Barb.  189;  Sheldon  v.  Atlantic  Ins.  Co.  28 
N.  Y.  460;  Wood  v.  Ins.  Co.  32  N.  Y.  619; 
Bragdon  v.  /»i«.  Co.  42  Me.  262 ;  First  Bap.  Ch. 
Brook,  y.  Ins.  Co.  18  Barb.  69,  19  N.  Y.  305. 

Premium  notes  were  given  in  this  case,  and 
it  must  be  *held  under  such  circum-  [*304 
stances,  that  the  insurance  company  assumes  a 
reciprocal  obligation  where  there  is  no  evi-  * 
dence  to  impeach  the  bona  fides  of  the  trans- 
action. Whttaker  v.  Far.  Ins.  Co.  29  Barb. 
319;  Post  v.  JEtna  Ins.  Co.  43  Barb.  351; 
Commer.  Ins.  Co,  v.  Union  M.  Ins.  Co.  19 
How.  323,  15  L.  ed.  638. 

Conditions,  it  is  sometimes  said,  cannot  be 
waived  even  by  a  general  agent,  but  the  deci- 
sive answer  to  that  suggestion  in  this  case  is 
that  the  policy,  when  properly  construed,  does 
not  contain  any  absolute  condition  that  it 
shall  not  attach  or  be  operative  unless  the  cadi 
premium  is  first  paid  by  the  insured,  and  in 
the  absence  of  any  such  positive  condition  in 
the  policy,  it  is  not  necessary  to  enter  upon  a 
discussion  of  that  topic 

Judgment  affirmed. 


JULIUS  WADSWORTH,  .Plff.  in  Err^ 

V. 

JOHN  B.  WARREN. 
(See  S.  C.  12  Wall.  807-315.) 
Reversal  can  only  he  for  errors  of  law — ques- 
tion for  jury — verbal  agreement,  when  can- 
not vary  written  agreement. 

In  a  case  broaght  here  by  writ  of  error,  this 
court  can  reverse  the  judgment  only  for  errors  of 
law  apparent  in  the  record. 

It  is  a  question  for  the  jury,  whether  a  contract 
has  ever  been  consummated;  or  In  other  words 
whether  It  has  been  delivered  and  accepted  as  the 
contract  of  the  defendant. 

A  verbal  agreement  between  the  parties,  made  at 
the  time  of  the  delivery  of  a  deed,  or  previous  there- 
to, that  one  of  them  should  be  released  from  the 
covenants  contained  in  the  deed,  cannot  defeat 
action  for  an  alleged  breach  of  those  covenants. 


[Ko.  180.] 


70  17.  8* 


1870. 


Wads  WORTH  v.  Wakkkn. 


807-315 


Submitted  Oot.  ZJ,  1871.    Decided    Nov.    IS, 

1871, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Dli- 
nois. 

Suit  was  brought  in  the  court  l^elow,  by  the 
plaintiff  in  error  for  rent  alleged  to  be  due 
upon  an  indenture  of  lease.  Judgment  hav- 
ing been  given  for  the  defendant,  the  plain- 
tiff sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Mr.  John  Van  Arman,  for  plaintiff  in  error : 

The  simple  question  presented  by  this  record 
is:  Whether  or  not  a  verbal  agreement  at  the 
time  of  the  execution  of  a  deed,  that  one  of 
the  parties  to  it  shall  be  released  from  the  cov- 
oiants  contained  in  the  deed,  or  that  he  shall 
not  be  bound  by  these  covenants,  can  be  given 
in  evidence  to  defeat  an  action  brought  for  an 
alleged  breach  of  them. 

Whatever  verbal  understanding  or  agree- 
ment may  have  existed  between  the  parties 
prior  to  the  final  delivery  of  the  lease,  can- 
not be  considered  for  the  purjpose  of  avoiding 
the  effect  of  such  delivery.  What  was  said  and 
done  at  that  time  can  alone  be  r^arded. 

Railroad  Co,  v.   Howard ,   13  How.   334. 

The  lease,  after  it  was  signed  and  sealed 
by  Warren  and  Fleming,  was  delivered  by 
fleming  in  Warren's  presence  to  De  Koven, 
plaintiff's  agent.  This  was'  equivalent  to  a 
delivery  to  plaintiff.  When  a  deed  is  delivered 
to  the  jgrantee  or  obligee  and  retained  by  him, 
he  claiming  that  the  delivery  was  absolute, 
in  a  contest  between  such  obligee  and  the  ob- 
ligor, parol  proof  that  the  delivery  was  condi- 
tional or  otherwise  than  absolute,  is  incompe- 
tent; otherwise,  an  avenue  will  be  open  for  the 
overthrow  of  all  titles  by  parol  proof. 

Braman  v.  Bingham,  26  N.  Y.  491. 

*^f  I  seal  my  deed  and  deliver  it  to  the  party 
himself,  to  whom  it  is  made,  as  an  escrow  up- 
on certain  conditions,  etc.,  in  this  case  let  the 
form  of  the  words  be  what  it  will,  the  deliv- 
ery is  absolute,  and  the  deed  shall  take  effect 
as  my  deed  presently." 

Shep.  Touch.  69 ;  Whyddon*8  Case,  Cro.  Eliz. 
520;   Cruise,  Dig.  tit.  33;  Deeds,  ch.  2,  §  80. 

From  the  evidence  contained  in  this  recoi'd, 
the  conclusion  is  irresistible,  that  all  the  par- 
ties intended  that  the  instrument  upon  which 
this  action  is  brought,  should  take  effect  and 
operate  as  a  lease  or  demise  of  the  premises 
described  in  it.  Both  of  the  lessees  signed 
and  sealed  it,  and  it  was  delivered  to  the  lessor 
by  one  in  the  presence  of  the  other  of  them, 
who  acquiesced  in  such  delivery. 

Parol  evidence  is  no  more  admissible  in 
such  a  case  to  limit  the  operation  of  a  deed,  or 
r^LTj  the  legal  import  of  the  language  used 
in  it.  than  it  is  to  vary  or  add  to  the  language. 
To  do  the  one  is  in  effect  to  do  the  other,  the 
result  being   in   either   case  the  same. 

Aldrich  v.  Hapgood,  39  Vt.  621;  Countess  of 
Rutland's  Case,  5  Coke.  26. 

The  evidence  for  the  defendant,  however,  did 
not  tend  to  prove  a  verbal  agreement  between 
Warren  and  De  Koven,  to  the  effect  that  the 
Imne  should  not  operate  as  a  demise  to  Warren 
nnd  Fleming,  or  that  Warren  should  not  be 
botnid  by  the  covenants  contained  in  the  lease. 
It  is  true  that  Warren  said,  in  giving  his  tes- 
12  Wall. 


timony,  that  he  never,  in  any  wa^,  or  by  any 
act,  accepted  the  lease.  But  this  is  a  legal 
conclusion  to  be  inferred  from  what  was  done 
at  the  time.  It  cannot  be  regarded  as  evi- 
dence of  any  fact  in  the  case. 

Braman  v.  Bingham,  supra. 

Looking  alone  to  the  facts  testified  to  by 
Warren  himself  as  well  as  his  two  witnesses, 
Osgood  and  Fleming,  it  is  clear  that  he  did 
consent  to  be  regarded  as  one  of  the  lessees  in 
the  lease.  He  says  that  when  he  objected  to 
this,  De  Koven  said  he  would  accept  Fleming 
in  the  place  of  Osgood,  and  indorse  a  release 
of  himself  (Warren)  on  the  back  of  the  lease; 
that  he  told  De  Koven  "that  was  all  right." 

The  release  was  never  executed,  nor  was  De 
Koven  ever  called  upon  to  execute  or  procure 
the  execution  of  it.  To  be  effectual,  it  must 
have  been  evidenced  by  a  sealed  instrument, 
executed  by  the  plaintiff  himself,  or  by  his 
duly  authorized  agent. 

Broom,  Leg.  Max.  682. 

Messrs,  Elliott  Anthony  and  C.  F.  Pock, 
for  defendant  in  error: 

The  only  question  in  the  case  was  one  of 
fact,  whether  defendant,  Warren,  ever  accepted 
the  lease.  Although  there  was  some  conflict 
of  testimony,  yet  the  weight  of  evidence  strong- 
ly preponderated  in  favor  of  the  non-acceptance 
of  the  lease  by  Warren,  and  the  jury  so  found 
by  their  verdict;  and  we  submit  that  the  court 
very  rarely  disturbs  the  verdict  of  a  jury, 
where  there  is  evidence  to  support  it,  and  nev- 
er where  the  weight  of  evidence  is  with  the 
verdict. 

The  first  instruction  asked  by  the  plaintiff 
to  be  given  to  the  jury,  was  substantially 
given  by  the  court.  The  court  twice  told  the 
jury  m  its  charge,  that  if  Warren  had  accepted 
the  lease  and  become  bound  by  its  covenants, 
then  an  agreement  by  De  Koven,  as  the  agent 
of  Wadsworth  to  release  Warren,  was  not 
binding  on  Wadsworth,  and  was  no  defense 
to  this  action,  and  Warren  would  have  to  look 
to  De  Koven  for  any  damages  for  his  breach  of 
promise  to  release. 

The  court,  in  its  charge  to  the  jury,  left 
the  question  of  fact  to  the  jury,  whether  War- 
ren accepted  the  lease  and  charged  them,  that 
if  they  should  find  that  Warren  did  not  ac- 
cept the  lease,  he  would  not  be  bound  by  its 
covenants,  and  they  should  find  a  verdict  for 
the  defendant. 

It  seems  hardly  necessary  to  quote  any  au- 
thorities to  show  that,  to  make  a  deed  or  lease 
operative  and  binding  on  the  parties,  there 
must  be  a  delivery  and  acceptance  of  it. 

Jackson  v.  Hill,  5  Wend.  632;  Jackson  v. 
Richards,  6  Cow.  617;  Jackson  v.  Phipps,  12 
Johns.  421;  Shep.  Touch.  57. 

The  court  instructed  the  jury  that  if  War- 
ren refused  to  accept  the  lease  with  Fleming, 
and  the  agent  of  plaintiff  told  Warren  he 
should  not  be  bound  when  he  put  his  name  to 
the  lease  and  if  Warren  did  not  accept  the 
lease  with  Fleming,  then  Warren  would  not 
be  bound  by  the  lease.  We  submit  that  that 
part  of  the  charge  is  only  the  enunciation  of 
the  well-known  doctrine,  that  to  make  a  par- 
ty liable  on  a  lease,  he  must  accept  it. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 
Were  this  case  before  us  on  a  motion  for  a 
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new  trial  we  mi^ht  feel  constrained  to  send  it 
back  to  another  jury.  But  it  has  been  brought 
here  by  a  writ  of  error  and  we  can,  therefore, 
reverse  the  judgment  only  for  errors  of  law 
apparent  in  tlie  record. 

The  plaintiff's  claim  was  for  rent  reserved 
by  a  written  lease;  and  the  defense  set  up 
was,  that  the  lease,  though  signed  by  the  les- 
sor and  by  the  defendant  with  another  person, 
had,  in  fact,  never  been  accepted  by  the  de- 
fendant nor  delivered  as  his  deed.  It  had 
been  arranged  that  he  and  George  Osgood 
would  take  a  demise  of  the  premises,  and  the 
defendant  had  signed  the  lease  in  expectation 
that  Osgood  would  also  sign  it,  as  joint  lessee 
with  him.  But,  Osgood  subsequently  declining, 
the  defendant  refused  to  accept  the  demise. 
It  was  then  proposed  that  William  Fleming 
should  take  the  lease,  and  with  the  assent  of 
the  plaintiff's  agent  he  signed  the  contract 
already  signed  by  the  defendant. 

The  testimony  respecting  the  circumstances 
attending  the  transaction  in  question  is  con- 
314*]  tradictory.  On  the  part  of  the  'de- 
fendant  it  is  that  he  refused  to  accept  the 
lease  without  having  Osgood  bound  with  him; 
that  the  plaintiff's  agent  agreed  to  take  Flem- 
ing in  his  and  Osgood's  place,  and  agreed  that 
when  Fleming  signed  tne  contract  he  would 
indorse  on  it  a  release  of  Warren,  saying  it 
would  avoid  the  necessity  of  sending  a  new 
lease  to  Wadsworth,  the  plaintiff,  for  his  sig- 
nature. On  the  other  hand,  the  plaintiff's 
agent  denies  that  he  promised  to  release  War- 
ren, and  states  that  ne  told  him  he  was  the 
only  man  he  looked  to  for  the  rent.  He  states 
further  that  the  defendant  brought  Fleming 
to  him,  that  both  signed  the  lease  and  a  du- 
plicate thereof,  and  that  the  duplicate  was 
delivered  to  Fleming  and  the  defendant.  The 
lease  is  dated  April  20,  1867,  and  on  the  du- 
plicate retained  by  the  plaintiff's  agent  there 
appears  an  assignment  of  all  .his  interest  in 
the  lease  bjr  the  defendant  to  Fleming.  This 
assignment  is  dated  April  27,  1867,  but  it  was 
evidently  made  on  the  day  on  which  Fleming's 
signature  to  the  lease  was  made,  for  there  is 
no  evidence  that  the  duplicate  retained  by  the 
plaintiff's  agent  was  ever  seen  by  the  defend- 
ant after  Fleming  signed  it.  Coupling  this 
with  the  evidence  that  De  Koven,  the  plain- 
tiff's agent,  had  agreed  to  take  Fleming  in  the 
place  of  Osgood  and  Warren,  and  had  said 
that  signing  the  instrument  in  the  manner 
in  which  it  was  signed,  would  avoid  the  neces- 
sity of  sending  a  new  lease  to  Wadsworth,  the 
lessor,  for  his  signature;  coupling  it  also  with 
the  other  evidence  given  by  the  defendant 
himself,  that  he  did  not  accept  the  lease,  or 
deliver  the  deed,  we  think  it  was  a  question 
to  be  submitted  to  the  jury  whether  the  con- 
tract had  ever  been  consummated,  or,  in  other 
words,  whether  it  had  been  delivered  and  ac- 
cepted as  the  contract  of  the  defendant.  It 
was  not,  therefore,  erroneous  to  refuse  the 
instruction  prayed  for,  namely:  "that  the  jury 
upon  the  evidence  given,  should  find  the  issue 
for  the  plaintiff." 

The  other  prayer  of  the  plaintiff  for  instruc- 
tion was  substantially  granted.  The  court, 
when  speaking  of  the  alleged  promise  of  De 
Koven  to  release  Warren  from  the  lease,  said 
it  was  a  verbal  promise  not  executed,  and  "if 
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such  was  the  agreement,  Warren  would  hwt 
to  look  to  De  Koven  for  a  •breach  [*315 
of  it,  and  would  have  no  aefense  here."  And 
again  the  court  said:  "The  mere  verbal  prom- 
ise of  De  Koven^to  release  Mr.  Warren  would 
not  be  a  good  de'fense  here,  I  think,  but  would 
leave  Warren  to  turn  over  on  De  Koven  for  a 
breach  of  promise." 

The  remaining  exceptions  taken  to  the 
charge  cannot  be  sustained.  It  may  be  ad- 
mitted, as.  claimed,  by  the  plaintiff  in  error, 
that  when  a  deed  has  been  delivered,  and  the 
delivery  nas  been  accepted,  a  verlml  agree- 
ment between  the  parties,  made  at  the  time 
of  the  delivery,  or  previous  thereto,  that  one 
of  them  should  be  released  from  the  cove- 
nants contained  in  the  deed,  cannot  defeat  an 
action  at  law  brought  for  an  alleged  breach  of 
those  covenants;  but  the  charge  of  the  court 
was  in  harmony  with  this  doctrine.  It  may 
also  be  conceded  that  there  can  be  no  condi- 
tional delivery  of  a  deed  to  the  grantee,  or 
covenantee,  therein  named;  but  nothing  in  the 
charge  intimated  that  there  could  m.  The 
question  submitted  to  the  jury  was,  whether 
there  had  been  any  acceptance  of  the  lease  hj 
the  defendant.  This  was  equivalent  to  sub- 
mitting the  inquiry,  not  whether  the  deed 
had  been  delivered  on  condition  that  Warren 
should  be  released  afterward,  but  whether 
it  had  been  delivered  at  all  as  the  deed  of 
the  defendant.  That  such  a  submission  was 
proper,  in  view  of  the  evidence,  we  have  al- 
ready said. 

The  judgment  is  affirmed. 


JOHN  A.  PARKER,  Plff,  in  Err,, 

HENRY  L*  LATEY. 

(See  S.  C.  12  Wail.  890,  391.) 

Jurisdiction  as  to  amount  must    appear,    Of 

case  toill  be  dismissed. 

That  the  matter  in  controversy  exceeds  two 
thousand  dollars  must  appear  affirmatively,  to 
show  that  Jurisdiction  exists  in  this  court;  and 
where  it  does  not  so  appear,  the  writ  of  error  must 
be  dismissed. 

[No.   2U1.] 

Submitted  2Vot?.  8,  X871,  Decided  Nov.  13, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unitr 
ed  States  for  the  District  of  Nebraska. 

On  motion  to  dismiss. 

Suit  in  ejectment  was  brought  in  the  court 
below,  by  the  plaintiff  in  error.  His  declara- 
tion averred  tnat  the  premises  were  "of  the 
value  of  five  hundred  dollars  and  over." 

The  case  is  further  stated  by  the  court. 

Messrs,  John  J.  Reddiok  and  Clintm 
Briggs  for  defendant  in  error. 

Mr,  J,  M,  Woolworth  for  plaintiff  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Ejectment  by  the  present  plaintiff,  to  recor- 
er  possession  of  a  certain  tract  of  land  situate 
in  the  city  of  Omaha  in  the  state  of  Nebras- 
ka, described  as  set  forth  in  the  declaration. 
Verdict  and  judgment  were  for  the  defendant, 
and  the  plaintiff  sued  out  this  writ  of  error. 


NOTB. — Tite  record  for  the  ourpose  of  shoiHnc 
furUdiotion  in  the  Supreme  Court  of  the  Unite4 
States  of  a  writ  of  error  to  a  state  court- — see  notes. 
"  -    -        —\  471. 

79  U.S. 


63  L.  B.  A.  829,  471. 


1870. 


Avery  v.  United  States. 


304-307 


Objection  is  made  by  the  defendant  that 
the  matter  in  controversy  does  not  exceed  $2,- 
000,  and  upon  an  examination  of  the  record 
the  objection  appears  to  be  well  founded. 
Enough  must  appear  to  show  affirmatively  that 
the  jurisdiction  exists,  and  as  it  does  not  in 
this  case,  the  writ  of  error  must  he  dismissed. 


WILLIAM  T.  AVERY,  PZ/f.  in  Err,, 

1?. 
UNITED    STATES. 

(See  S.  C.  12  Wall.  304-307.) 

Failure  to  present  defense,  when  an  estoppel 
— icrit  of  audita  querela,  when  not  allowed 
— not  against  the  United  States, 

So  one  can  be  relieved  against  a  Judgment,  bow- 
ever  unjust  be  may  consider  it,  if  be  bad  a  defense, 
and,  through  his  own  fault,  failed  to  present  it. 

A  party  caunot  re-open  a  Judgment  on  the  ground 
that  he  bad  a  defense  which  he  did  not  present,  be- 
cause ignorant  of  it,  where  be  could  have  Icnown  if 
he  had  used  reasonable  diligence  to  ascertain  it. 

The  writ  of  audita  querela  does  not  lie,  where  the 

8 arty  complaining  has  Lad  a  legal  opportunity  of 
efense  and  bas  neglected  it. 
,     Audita^  querela  la  a  regular  suit,  in  which  the 
parties  may  plead  and  talce  issue  on  the  merits,  and 
cannot,  therefore,  be  sued  against  the  United  States. 

[No.    170.] 

Argued  Oct.  25,  1871,  Decided  Nov,  IS,  1871. 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Tennes- 

The  history  and  facts  of  the  case  are  fully 
stated   by   the  court. 

Messrs.  Albert  Pike  and  Robert  W,  John- 
e<m   for   plaintiff   in  error. 

Messrs.  B.  H.  Bristow,  Solicitor  Oen.,  and 
€•  H.  Hill,  Asst,  Atty.  Oen.,  for  defendant  in 
error : 

It  nowhere  appears  in  the  record  that  the 
court  erred  in  overruling  the  motion.  There 
is  no  bill  of  exceptions  and  no  reasons  are 
assigrn^  for  the  decision  of  the  court.  There 
is  nothing,  therefore,  to  base  a  writ  of  error 
upon.  Stevens  v.  Oladding,  19  How.  64,  15 
L.  ed.  569. 

But  if  the  errors  assigned  by  the  plaintiff 
in  error  are  open  to  him,  the  motion  to  enter 
satisfaction,  being  addressed  to  the  discretion 
of  the  court,  is  not  a  final  judgment  within 
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the  meaning  of  the  22d  section  of  the  judi- 
ciary act  to  which  a  writ  of  error  will  lie. 

Boyle  V.  Zacharie,  6  Pet.  646;  Evans  v.  Oee, 
14  Pet.  1;  Amis  v.  Smith,  16  Pet.  303;  Mc- 
Cargo  v.  Chapman,  20  How.  555  (61  U.  S. 
XV.  1021) ;  Brooks  v.  Hunt,  17  Johns.  484. 

The  writ  of  audita  querela  was  properly  re- 
fused, because,  as  the  plaintiff  in  error  admits, 
audita  querela  will  not  lie  against  the  Crown. 

Bac.  Abr.,  Audita  Querela,  A;  Case  ▼.  Ter- 
rell {ante,  134). 

If  a  judgment  recovered  by  the  government 
is  satisfied,  and  the  court  improperly  refuses 
to  enter  satisfaction  accordingly,  the  proper 
remedy  would  seem  to  be  by  application  for  a 
writ  of  mandamus. 

McLean,  J.,  in  McCargo  v.  Chapman,  20 
How.  657,  15  L.  ed.  1022. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

Avery,  by  petition  filed  in  May,  1869,  prayed 
the  circuit  court  for  the  district  of  west  Ten- 
nessee, to  stay  proceedings  on  the  execution, 
and  satisfy  the  judgment  which  the  United 
States  had.  obtained  against  him  and  another 
person  in  the  same  court,  in  March,  1857.  on 
the  ground  that  the  United  States  had  received 
for  rent  of  real  estate  belonging  to  him,  a  sum 
larger  than  the  amount  of  the  judgment.  The 
petitioner  alleges  as  a  reason  why  he  did  not 
present  his  demand  as  a  set-off  on  the  trial  of 
the  cause,  that  he  did  not  know  at  the  time 
that  the  money  was  in  the  Treasury,  nor  did 
he  receive  knowledge  of  that  fact  or  evidence 
on  which  to  base  his  demand  imtil  shortly  be- 
fore presenting  his  petition. 

The  court,  without  any  formal  plendingp,  de- 
nied the  prayer  of  the  petition,  and  also  re- 
fused to  grant  to  the  petitioner  the  writ  of 
audita  querela,  which  he  asked  for  on  the  facts 
and  statements  contained  in  the  petition. 

Conceding,  for  the  purposes  of  this  suit, 
that  the  order  of  the  circuit  court  in  the  prem- 
ises is  a  final  judgment,  within  the  meaning  of 
the  22d  section  of  the  judiciary  act,  to  review 
which  a  writ  of  error  will  lie,  did  the  court 
err  in  the  disposition  it  made  of  the  case? 

It  appears,  from  the  account  and  vouchers 
filed  with  the  petition,  that  the  Treasury 
agents  leased,  during  three  years  of  the  Rebel- 
lion, the  house  of  Avery  in  Memphis,  to  one 


lie 


Note. — Audita  querela,  its   nature;   when   will 

The  writ  of  audita  querela  is  a  judicial  writ  di- 
rected to  the  court  where  the  record  is  and  founded 
on  It.  Poultnev  v.  Treasurer,  25  Vt.  168 ;  Gleason 
T.  Peck.  12  Vt.'  .'>6.  36  Am.  Dec.  329. 

It  la  a  proceeding  to  prevent,  recall,  avoid  or  set 
sside  an  execution  founded  upon  matters  subse- 
quent to  the  Judfirment.  wbich.  therefore,  the  party 
could  not  niead.  Longworth  v.  Screven.  2  Hill  (S. 
O.)  298,  27  Am.  Dec.  381 :  Gleason  v.  Peck,  12  Vt. 
HA.  36  Am.  Dec.  329;  Thatcher  v.  Gammon.  12 
Mass.  270 :  Tx)veJoy  v.  Webber,  10  Mass.  101 ;  Skll- 
llnj:*  ▼.  Coolldge,  14  Mass.  43 ;  Corbett  v.  Barnes, 
Cro.  Car.  443. 

It  lies  where  defendant  paid  the  debt,  during  the 
pendency  of  the  suit  and  plaintiff  afterwards  took 
Jodgment  (Lovejoy  v.  Webber,  10  Mass.  101 ;  4  Mod. 
14)  ;  or  where  two  judgments  have  been  rendered 
for  same  cause  of  action  and  one  bas  been  paid 
(Browne  ▼.  Joy.  9  Johns.  221)  :  or  to  vacate  Judsr- 
ment  against  infant  who  defended  without  guard- 
ian (Storbird  v.  Moore,  21  Vt.  529)  ;  or  to  vacate  a 
Judgment  against  a  lunatic  whose  guardian  bad 
not  been  notified  (Lincoln  v.  Flint,  18  Vt.  247)  ;  or 
In  favor  of  a  trustee  under  trustee  process  to  vacate 
12  Wall.  V,  S.,  Book  20. 


a  void  execution  against  him.     Wilson  v.  Fleming, 
16  Vt.  649,  42  Am.  Dec.  531. 

A  party  discharged  under  the  insolvent  laws, 
after  Judgment,  may  be  relieved  by  this  writ.  Pet- 
tit  V.  Seaman,  2  Root,  178 ;  Baker  v.  Judges  of  Ul- 
ster Co.  4  Johns.  191. 

Audita  querela  is  not  sustained  for  an  error  of  the 
court  (School  Dist.  v.  Rood,  27  Vt.  214  ;  Lamson  v. 
Bradley,  42  Vt.  165)  ;  nor  for  any  matter  which 
might  have  been  pleaded  in  the  original  acti'^n. 
Stalnford  v.  Barry,  1  Aikens,  321,  15  Am.  Dec.  692. 

It  does  not  lie  for  relief  from  a  Judgment  on  un- 
antborized  appearance  of  attorney  (5Sna"Idlne  v. 
Swift,  18  Vt.  214  :  Abbott  v.  Dutton,  44  Vt.  551)  ; 
nor  where  writ  of  error  is  proper  at  common  law. 
Shear  v.  Flint.  17  Vt.  497 ;  Little  v.  Cook.  1  Aikens, 
363,  15  Am.  Dec.  698. 

Remedv  by  motion  may  now  be  obtained  in  most 
states  wnere  formerly  the  party  would  have  been 
entitled  to  audita  quei-ela.  Steele  v.  Boyd,  6  Leigh, 
547,  29  Am.  Dec.  218;  Smock  v.  Dade,  5  Rand. 
639,  16  Am.  Dec.  780 ;  Chambers  v.  Neal,  13  Mon. 
256 ;  Houston  v.  Neal,  2  Md.  305 ;  Longwprth  v. 
Screven,  2  Hill  (S.  C.)  298.  27  Am.  Dec.  381 :  Dun- 
lap  V.  Clements,  18  Ala.  778 :  McDonald  v.  Falvey, 
18  Wis.  571 ;  Kendall  ▼.  Hodgins,  7  Abb.  Pr.  309. 
1  Bosw.  669. 

26  405 


323-342 


Supreme  Court  of  the  U?«ited  States. 


Dec.  TkBM, 


N.  H.  Ford,  and  received  from  him  monthly  a 
pertain  specified  sum  for  its  occupation. 

This  lease  was  authorized,  if  the  owner  of 
the  property  was  voluntarily  ahsent  from  it 
and  en^ged  in  the  Rebellion;  and,  as  the  Fed- 
eral military  forces  during  the  term  of  the 
lease  occupied  Memphis,  it  is  fairly  to  be  in- 
ferred that  Avery  had  abandoned  his  house  un- 
der circumstances  which  warranted  the  officers 
of  the  government  in  taking  possession  of  it; 
and  the  presumption  is,  in  the  absence  of  an 
averment  in  the  petition  to  the  contrary,  that 
these  officers  discharged  their  duty,  and  paid 
into  the  Treasury  the  money  received  by  tnem 
for  the  rent  of  this  property  long  before  the 
suit  against  Avery  was  tried  in  the  circuit 
court.  If  so,  and  the  United  States,  on  this 
account,  was  indebted  to  Avery  (a  point  on 
which  we  express  no  opinion)  it  was  the  duty 
of  Avery  to  plead  this  indebtedness  by  way  of 
set-off  to  the  action  brought  against  him.  It 
is  a  familiar  principle  that  no  one  can  be  re- 
lieved against  a  judgment,  however  unjust  he 
may  consider  it,  if  he  had  a  defense  and, 
through  his  own  fault,  failed  to  present  it. 
Avery  is  in  this  predicament.  It  will  not 
avail  him  to  say  that  he  did  not  know,  when 
the  suit  was  tried  that  the  money  was  in  the 
Treasury,  for  it  was  his  business  to  have  in- 
formed himself  on  the  subject.  This  he  could 
easily  have  done,  by  communicating  with  the 
bureau  of  the  Treasury  Department  where  the 
accounts  of  the  leases  and  sales  of  abandoned 
property  were  kept,  and  this  inquiry  would 
have  resulted  in  obtaining  evidence  equally 
available  for  his  purpose  as  that  whicn  ac- 
companies his  petition.  It  would  lead  to  end- 
less embarrassments  in  the  administration  of 
justice,  if  a  party  were  permitted  to  re-open  a 
307*]  judgment  on  the  ground  that  he  had  *a 
defense,  which,  he  did  not  present  because  ig- 
norant of  it;  but  which,  the  court  can  see,  he 
could  have  known  if  he  had  used  reasonable 
diligence  to  ascertain  it.  It  is  impossible  to 
suppose  that  Avery,  on  his  return  to  Memphis 
after  the  war,  was  not  informed  of  the  state  of 
things  concerning  the  occupation  of  his  house 
during  his  absence,  and  yet  he  institutes  no  in- 
quiry on  the  subject,  and  when  subsequently 
sued  by  the  United  States  for  a  large  demand, 
allows  it  to  pass  into  a  judgment  without  the 
assertion  of  any  claim  for  the  use  of  his  prop- 
erty. Under  these  circumstances  he  cannot  be 
permitted  to  do,  two  years  after  the  rendition 
of  the  judgment,  what  he  should  have  done  on 
the  trial  of  the  cause. 

It  follows,  as  the  result  of  these  views,  that 
the  circuit  court  did  not  err  in  overruling  the 
motion  to  recall  the  execution  and  satisfy  the 
judgment. 

Nor  did  it  err  in  refusing  the  writ  of  audita 
querela^  because  this  writ  does  not  lie,  where 
the  party  complaining  has  had  a  legal  opportu- 
nity of  defense  and  has  neglected  it.  Lovejoy 
V.  Weiber,  10  Mass  104 ;  Thatcher  v.  Gammon, 
12  Mass.  270;  Bac.  Abr.  tit.  Audita  Querela; 
Whart.  Law  Lex.,  same  title. 

Besides,  audita  querela  is  a  regular  suit  in 
which  the  parties  may  plead  and  take  issue  on 
the  merits  (Brooke  v.  Hunt,  17  Johns.  484) 
and  dlnnot,  therefore,  be  sued  against  the 
United  States,  as  in  England  it  could  not 
against  the  Crown. 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed. 
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GEORGE  ALJfcXANDER,   Appt^ 

V. 

JACINTO  RODRIGUEZ  et  al, 

(See  8   C.  "F«to  v.  Rodriguez/*  12  Wall.  823-342.) 

Bona  fide  purchaser y  who  is  not — quitchun 
deed — right  of  mortgagor  to  redeem  after 
deeding  to  mortgagee — mortgagee  is  trustee 
— full  value  paid  and  fairness  must  he  shown 
— promise  to  reconvey  valid — part  owner  may 
•  redeem  his  portion — account. 

Persons  who  are  lessees  of  real  property,  with 
the  rlffht  to  purchase  the  same  at  a  nxed  price,  are 
not.  boDa  fide  purcbaKers  without  notice  as  against 
an  unrecorded  mortgage. 

A  grantee  in  a  quitclaim  deed  cannot  defend  as 
a  l)ona  fide  purchaser  without  notice,  against  sacli 
mortgage. 

The  law  upon  the  subject  of  the  right  to  redeem 
where  the  mortgagor  has  conveyed  to  the  mort- 
gagee the  equity  of  redemption,  is  similar  tp  that 
which  goverus  where  a  sale  bv  a  cestui  que  trust  to 
his  trustee  is  drawn  in  question. 

To  give  validity  to  a  sale  by  a  mortgagor  to  a 
mortgagee,  it  must  be  shown  that  the  conduct  of 
the  mortgagee  was,  in  all  things,  fair  and  frank. 
and  that  he  paid  for  the  property  what  it  was 
worth. 

He  must  take  no  advantage  of  the  fears  or  pov- 
erty of  the  other  party ;  that  the  mortgagor  Itnow-* 
ingly  surrendered  and  never  intended  to  reclaim  it 
of  no  consequence,  if  there  is  vice  in  the  transac- 
tion. 

Where  the  mortgagee  assured  the  mortgagor  be- 
fore and  after  the  conveyance,  that  if  he  could  sell 
so  as  to  repay  him  the  money  secured  by  the  mort- 
gage, he  would  return  the  surplus  money,  or  if  be 
could  sell  a  portion  sufficient  to  reimburse  him, 
he  would  return  the  unsold  portion,  he  cannot  re- 
pudiate such  assurances  upon  which  his  grantors 
were  drawn  in  to  convey. 

One  who  holds  a  portion  of  the  title  bv  deed 
from  a  part  of  the  mortgagors  is  clothed  with 
their  riglits,  and  is  entitled  to  redeem  sucii  portion 
upon  paying  a  proper  proportion  of  the  mortgage 
debt  and  Interest 

In  decreeing  the  amount  due,  the  rents,  issues 
and  profits,  and  improvements  made  upon  th^  pruii- 
ises  must  also  be  taken  into  the  account. 

[No.  168.] 
Submitted  Dec.  16, 1870.  Decided  Nov.  13, 1871. 

APPEAL  from  the  Qrcuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  M.  Blair,  F.  A.  Dick,  and  Wm. 
Irrlne,  for  appellant: 

From  the  facts  stated  by  Rodriguez,  we  see 
that  he  moved,  first,  that  what  he  demanded 
was  an  absolute  deed;  that  the  family  yielded 
to  him  on  the  first  interview.  He  saya  that  he 
did  not  want  any  more  security;  he  already 
had  a  mortgage.  "I  wanted  the  ownership." 
The  consideration  he  gave  was  a  mortgage  debt 
on  three  sevenths  of  the  land,  and  got  a  full 
title  to  seven  sevenths.  Had  a  stranger  owned 
the  land,  he  could  have  had  no  such  bargain 
with  him.  The  debt  was  worthless  aside  from 
the  mortgage.  He  told  the  family  that,  unless 
they  conveyed  him  the  property  for  the  mort- 
gage debt,  he  would  sell  at  public  sale. 

They  had  no  opportunity  to  sell,  no  time 
given.  He  said,  "Now  is  the  time  if  you  are 
disposed  to  sign,  or  say  you  do  not  want  it.** 

At  that  time  the  family  were  unusually  di»- 

NOTK. — Parol  evidence  admissible  tp  prove  a 
deed  absolute  a  morigaqe.  Action  to  have  deed  de- 
clared o  mortgage.  Where  a  deed  is  ahsolnte,  hut 
is  as  between  the  parties  a  mortgage,  bona  fide  pmr- 
chaser  protected;  but  purchaser  toith  notice  stands 
in  place  of  equitable  mortgagee — see  note  to  Con- 
way V.  Alexander,  8  L.  ed.  U.  S.  321 :  and  note  to 

Hnghes  v.  Edwards,  0  L.  ed.  U.  8   142. ^    ^ 

79  IT.  8. 
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tressed.  They  were  ignorant  laborers.  Their 
stock  had  died  of  the  famine,  resulting  from 
the  drought  of  the  winter  of  1863-4,  and  they 
had  no  property  whatever.  They  could  make 
sale  to  no  one  else.  Their  motive  for  selling  to 
him  was  gratitude.  "They  said  they  preferred 
that  I  should  be  the  owner,  because  I  was  the 
one  who  had* saved  them  on  a  former  occasion, 
when  they  were  about  to  lose  the  ranch  on  an- 
other mortgage."  To  this  he  replied:  "If  you 
are  all  agreed  to  convey  to  me  your  rights,  I 
will  accept  your  proposition  with  great  pleas- 
ure and  will  take  no  steps  to  sell  the  ranch." 
'They  told  me  they  did  it  with  great  pleasure. 
Then  I  asked:  Will  Antonio  also  give  me,  out 
of  gratitude,  his  one  seventh,  amoimting  to 
nearly  3,000  acres?  Although  he  was  only 
twenty  years  of  age,  he  answered  that  he  would ; 
and  he  kept  his  word  and  gave  me  the  land  in 
February,  1865,  as  a  free  gift»  and  because  he 
had  been  benefited  by  the  use  of  these  moneys, 
as  well  as  the  rest  of  the  family.'  To  Antonio  I 
said :     'It  is  very  well,  I  trust  to  thee.* " 

A  stronger  case  could  not  be  presented,  to 
show  want  of  fairness  and  equality  in  .a  bar-^ 

n.  He  forced  the  family  to  an  immediate 
sion,  under  a  threat  of  selling  under  his 
mortgage,  and  they  yielded.  He  is  compelled, 
however,  to  assign  other  motives  than  fear  to 
those  who  made  a  gift,  and  he  shows  that  they 
were  grateful  for  money  that  he  had  lent  to  his 
impoverished  sister,  on  hard  and  grinding 
teiins.  They  owed  no  gratitude  to  him  for 
money  which  he  shows  that  he  had  been  mak- 
ing the  most  enormous  profit  on  from  Dec.  4, 
1860,  to  Apr.  29,  1864.  He  had  never  done 
anything  for  this  poor  family.  They  had  been 
at  his  mercy,  and  he  spared  them  not ;  and  after 
having  gotten  an  immense  profit  out  of  his 
money,  he  resorts  to  this  scheme  to  get  a  double 
growth  of  profits  by  taking  their  land  from  tlirm. 

There  was  not  only  this  pecuniary  loss  to  the 
family,  but  they  gave  up  their  home,  where 
the  family  had  always  lived  and  held  together, 
in  their  poverty  and  distress. 

A  more  hard-hearted,  unjust  and  destructive 
ease  of  oppression  could  not  be  presented  to  the 
consideration  of  a  court  of  equity. 

**The  mortgagee  may  contract  subsequently 
to  the  mortgage,  for  tlie  purchase  of  the  equity 
of  redemption  on  fair  terms,  and  yet  no  agree- 
moit  for  a  beneficial  interest  out  of  the  mort- 
gaged premises,  while  the  mortgage  continues, 
is  permitted  to  stand,  if  impeached  within  a 
reasonable  time.  The  reason  is  that  the  mort- 
gagee, from  his  situation,  wields  a  very  influ- 
ential motive,  and  has  great  advantage  over  the 
mortgagor  in  such  a  transaction.*'  4  Kent.  143. 

"Contracts  made  with  the  mortgagor  to  less- 
en, embarrass,  or  restrain  the  right  of  redemp- 
tion are  regarded  with  jealousy,  and  generally 
set  aside  as  dangerous  agreements,  founded  in 
unconscientious  advantages  assumed  over  the 
necessities  of  the  mortgagor."    4  Kent,  159. 

"Whether  a  deed  is  U)  be  regarded  as  a  mort- 
gage or  an  absolute  conveyance,  depends  on  the 
circumstances  under  which  it  is  made,  and  the 
relations  subsisting  between  the  parties,  and 
not  exdnisively  or  even  chiefly  upon  their  agree- 
ment." 

3  Lead.  Cas.  Eq.  625;  Morris  v.  Nixon,  1 
How.  118. 

"Hence,  the  nature  of  these  circumstances 
12  Wall. 


and  relations  may  be  shown  by  parol  evidence, 
not  for  the  purpose  of  contradicting  the  de^ 
but  of  raising  an  equity  paramount  to  its 
terms."     1  How.  625. 

This  rule  "i^  independent  of  the  agreement 
of  the  parties,  and  rests  on  considerations  of 
public  policy,  which  are  paramount  to  the  in- 
tention of  tne  parties,  ana,  consequently,  to  the 
form  or  means  which  they  adopt."    1  How.  633. 

It  is  not  necessary  that  there  should  be  mis- 
take or  fraud;  it  is  enough  that  the  real  cir- 
cumstances of  the  transaction  do  not  appear  on 
the  face  of  the  instrument,  and  are  sucn  as  to 
render  it  legally  void."    1  How.  633. 

"Whether,  therefore,  a  deed  shall  be  construed 
as  a  mortgage,  depends  not  so  much  on  wheth- 
er the  parties  mean  to  make  a  mortgage; 
.  .  .  as  <m  whether  the  nature  of  the  trans- 
action was  such  as  to  leave  free  scope  for  in- 
tention, and  to  authorize  or  permit  an  absolute, 
instead  of  a  defeasible  conveyance."  1  How. 
633. 

"When,  therefore,  from  great  inadequacnr  of 
price;  from  admission  in  the  answer;  from 
proof  that  an  absolute  has  been  substituted  for 
a  defeasible  conveyance — fraudulently,  or  by 
taking  an  undue  advantage  of  the  necessities  of 
the  debtor,  it  distinctly  appears  that  a  deed  is 
or  should  be  viewed  as  a  security  for  debt,  an 
equity  of  redemption  will  arise  in  favor  of  the 
grantor,  by  construction  of  law,  and  without 
reference  to  the  agreement  of  the  parties  as  set 
forth  in  the  deed,  or  extrinsic  to  it."  1  How. 
630. 

"A  similar  wish  to  protect  the  mortgagor 
against  undue  influence,  has  led  to  the  rule, 
that  where  a  mortgage  has  once  been  made, 
and  the  relation  of  debtor  and  creditor  has  been 
created,  subsequent  transfers  of  property  on  ac- 
count of  debt  are  to  be  regarded  prima  facie 
as  securities. 

1  How.  644;  Wakeman  v.  Eazletony  3  Barb. 
Ch.  148;  Parsons  v.  Mumford,  3  Barb.  Ch.  152. 

"To  insist  on  what  was  really  a  mortgage,  as 
a  sale,  is,  in  equity,  fraud." 

Bahcock  V.  Wymauy  19  How.  289,  15  L.  ed. 
644;  citing  Russell  v.  Southard,  12  How.  154; 
Morris  v.  Nixon,  1  How.  126. 

In  Morris  v.  Nixon  a  bill  was  filed  in  1836, 
to  set  aside  an  absolute  deed  made  in  1822,  on 
the  ground  that  in  equity  it  should  be  held  to 
be  a  mortgage. 

The  principles  on  which  this  case  was  de- 
cided are: 

That  where  confidential  relations  exist  be- 
tween a  debtor  and  a  creditor  and  a  convey- 
ance is  made  by  the  debtor  to  the  creditor,  it 
will  be  treated  as  a  mortgage,  if  the  consider- 
ation of  the  deed  is  the  debt;  and  this  is  the 
construction,  in  equity,  of  such  a  transaction. 
But  the  creditor  may,  by  affirmative  proof,  re- 
but this  presumptive  case,  by  showing  that  ac- 
tual negotiations  for  a  sale  took  place,  and  a 
valid  and  fair  sale,  for  adequate  or  reasonable 
price,  was  made,  and  that  no  advantage  was 
taken  of  the  needy  circumstances  of  the  debtor. 

Decree  below  reversed. 

In  Russell  v.  Southard j  12  How.  139,  Rus- 
sell made  an  absolute  deed  to  Southard,  dated 
Sept.  24,  1827,  and  at  the  same  time  a  writing 
was  executed,  stating  the  fact  of  the  convey- 
ance, the  consideration  and  agreement  by  South- 
ard to  re-sell,  on  a  day  named,  which  was  ex- 
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pressed  to  be  conditional  and  without  consid- 
eration. On  the  writings  the  court  says,  the 
case  was  against  the  plaintiff,  Russell,  who 
claimed  the  right  to  redeem.  "The  deed  and 
memorandum  certainly  import  a  sale:  the  ques- 
tion is,  if  their  form  and  terms  were  not  adopt- 
ed to  vail  a  transaction  differing  in  reality  from 
the  appearance  it  assumed." 

The  court  says:  "The  deed  will  be  con- 
strued, in  equity,  to  be  a  mortgage,"  on  proof 
of  fraud  or  mistake,  or  some  vice  in  the  con- 
sideration. But  the  inquiry  still  remains :  What 
amoimts  to  an  allegation  of  fraud,  or  of  some 
vice  in  the  consideration?  It  is  the  doctrine  of 
this  court,  that  when  it  is  alleged  and  proved 
that  a  loan  on  security  was  really  intended,  and 
the  defendant  sets  up  the  loan  .as  a  payment  of 
the  purchase  money,  and  the  conveyance  as  a 
sale,  both  fraud  and  a  vice  in  the  consideration 
are  sufficiently  averred  and  proved  to  require  a 
court  of  equity  to  hold  the  transaction  to  be  a 
mortgage." 

Next,  as  to  the  written  memorandum.  "It 
is  true,  Russell  must  have  given  his  consent  to 
this  form  of  the  memorandum;  but  the  dis- 
tress for  money  under  which  he  then  was, 
places  him  in  the  same  condition  as-  other  bor- 
rowers, in  numerous  cases  reported  in  the 
books,  who  have  submitted  to  the  dictation  of 
the  lender,  under  the  pressure  of  their  wants; 
and  a  court  of  equity  does  not  consider  a  con- 
sent, thus  obtained,  to  be  sufficient  to  fix  the 
rights  of  the  parties." 

In  Wheeler  v.  Smith,  9  How.  55,  it  was  held 
that  a  release  was  void  in  equity,  because  exe- 
cuted hastily  and  without  full  knowledge  of 
legal  rights,  and  under  depressed  spirits. 

See,  also,  Clark  v.  Henry,  2  Cow.  324,  7 
Johns.  Ch.  40;  Wharf  v.  Howell,  6  Binn.  499, 
by  Tilghman,  Ch.  J. 

Deed  held  a  mortgage,  where  no  obligation 
was  given  for  the  money.  "The  intention  of 
the  parties  is  to  be  discovered,  not  only  from 
the  writings  but  from  extraneous  circum- 
stances. The  value  of  the  property  is  an  im- 
Sortant  consideration,  and  so  are  tne  acts  and 
eclarations  of  the  parties." 

In  Hallett  v.  Collins,  10  How.  174,  where  a 
part  owner  of  land  obtained  a  release  from  the 
heirs  of  his  co-tenant,  who  were  poor,  igno- 
rant and  just  come  of  age,  for  inadequate  con- 
sideration, it  was  held  void.  See,  the  subject  of 
imdue  influence  treated  at  large,  in  3  Lead. 
Cas.  in  Eq.  101,  1.34,  139,  140,  141. 

In  Strong  v.  Stewart,  4  Johns.  Ch.  167,  there 
was  an  absolute  deed,  and  on  bill  to  redeem  as 
a  mortgage,  the  defendant  denied  the  mortgage, 
■et  up  his  absolute  deed,  but  in  his  answer 
"admitted  that,  after  the  assignment  was  ex- 
ecuted, he  gave  the  grantor,  at  his  request, 
time  to  return  the  money  and  take  back  the 
assignment." 

The  case  rested  on  parol  proof  of  a  loan  and 
the  admissions  in  the  answer. 

The  court  decided,  first,  that  parol  proof 
makes  out  the  case;  and  then  added:  "In  this 
case,  the  admissions  in  the  answer  were  suffi- 
cient to  presume  a  mortgage  against  the  abso- 
lute terms  of  the  mortgage." 

In  Holmes  v.  Grant,  8  Paige,  245,  Holmes 
was  in  debt  to  Grant  for  $4,277,  for  which  his 
notes  were  given,  and  Sept.  8,  1820,  an  absolute 
deed  was  made  for  the  land  in  question,  in 
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consideration  of  the  same,  and  a  writing  given 
back,  that  the  grantor  might  have  all  over  said 
amount  the  land  would  sell  for  within  a  year. 
Held,  a  mortgage,  on  the  ground  that  it  was 
given  for  a  precedent  debt,  with  right  to  re- 
deem. 

This  decree  was  reversed: 

( 1 )  Because  there  was  full  value*  paid  for  the 
land;  (2)  it  was  shown  that  the  creditor  did 
not  wish  to  take  the  land  for  his  debt. 

The  Chancellor  says:  "I  have  looked  into 
the  evidence  of  the  value  of  the  farm  at  that 
time,  for  the  purpose  of  seeing  whether  the 
amount  paid  for  this  conveyance  was  material- 
ly less  than  the  cash  value  of  the  land." 

Story,  Eq.  §  33,  speaking  of  conveyance  by 
parties  between  whom  peculiar  relations  exist, 
says:  "But  the  burden  of  establishing  its  per- 
fect fairness,  adequacy  and  equity  is  thrown 
upon  the  grantee." 

If  no  such  proof  is  established,  courts  of 
equity  treat  the  case  as  one  of  constructive 
fraud.    Story,  Eq.  §§  311,  314. 

It  is  a  rule  in  equity,  that  so  long  as  a  per- 
son haa  an  interest  by  an  executory  contract,  he 
must  take  subject  to  all  the  equities  which  at- 
tach upon  the  title  of  his  bargainer. 

2^ ace  V.  Boyer,  30  Pa.  110,  says:  "So  long 
as  a  contract  remains  executory,  any  ground  of 
invalidity  may  be  urged  against  it." 

2  Lead.  Cas.  Eq.  96,  states  the  rule  thus: 
"The  rule  that  a  bona  fide  purchaser  without 
notice  is  protected  in  equity  against  a  prior 
equitable  right,  applies  only  to  purchasers  of 
the  legal  title." 

2  Lead  Cas.  Eq.  72 ;  Boone  v.  Chiles^  10  Pet 
177;  Vattier  v.  Hinde,  7  Pet.  271. 

It  is  the  settled  doctrine  of  this  court,  that 
one  who  acquires  title  by  quitclaim  deed,  can- 
not be  regarded  as  a  bona  nde  purchaser  with- 
out notice.  In  such  cases,  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the 
grantee  takes  only  what  the  grantor  could  law- 
fully convey. 

May  V.  Le  Claire,  ante,  50;  Oliver  v.  Piattf 
3  How.  363. 

The  Steeles  had  full  notice  of  the  nature  of 
Rodriguez'  title,  for  the  deed  recited  the  consid-  • 
eration  thus:  that  three  only  of  the  children 
were  indebted  on  the  mortgage;  also  that  five 
of  the  children  were  indebted  for  the  taxes  ad- 
vanced ;  and  stated  that  the  consideration  of  the 
deed  was  said  sums  of  money;  thus  revealing 
the  fact  that  Jos6  and  Ramona  conveyed  only 
for  their  proportion  of  taxes.  Here  was  full 
proof  that  no  bargain  was  made  by  the  parties 
m  proportion  to  the  value  of  the  interest  sold. 

The  deeds  showed  that  the  family  supposed 
they  were  conveying  13,000  acres,  when  the 
Steeles  knew  it  was  over  20,000  acres. 

Messrs.  W,  W,  Cope,  R,  J.  Brent,  and  T.  T. 
Crittenden,  for  appellees: 

Jacinto  Rodriguez,  invested  with  title,  as- 
sumed the  general  control  of  the  property,  paid 
the  taxes,  and  executed  to  the  defendants,  Ed- 
gar W.  Steele,  Issac  C.  Steele,  and  Rennselaer 
E.  Steele,  the  indenture  of  lease,  by  which  he 
demised  and  leased  the  said  premises  to  then 
for  the  term  of  five  years,  at  the  annual  rent  of 
$1,000.  The  contract  also  contained  covenants 
on  the  part  of  the  lessees,  for  the  payment  of 
rent  and  the  erection  of  certain  improvements: 
and  on  the  part  of  the  lessor,  for  the  convey* 
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anoe  of  the  title  in  fee  at  the  expiration  of  the 
term,  upon  the  payment  of  a  specific  sum.  These 
covenants  were  binding  in  law. 

Laffan  v.  Naglee,  9  Cal.  662;  De  Rutte  v. 
Muldrow,  16  Cal.  605;  Willard  v.  Tayloe,  8 
Wall.  557,  19  L.  ed.  501. 

According  to  the  law  of  California,  a  deed 
absolute  in  form,  though  intended  as  a  security, 
passes  the  legal  title,  as  evidenced  by  the  re- 
cent decisions  of  the  supreme  court  in  Hughes 
V.  Davis,  40  Cal.  117,  and  Eapinosa  v.  Gregory, 

40  Cal.  68,  overruling  Jackson  v.  Lodge,  36  Cal. 
28.  But  in  making  the  deed  of  Apr.  29,  1864, 
it  was  not  only  intended  to  pass  the  legal  title, 
but  to  do  so  in  order  that  Rodriguez  might 
have  the  power  to  sell  and  convey.  It  was  in- 
tended as  an  absolute  deed,  and  this  intention 
clearly  appears  in  the  evidence  of  Jacinto  Rod- 
riguez, and  is  admitted  in  that  of  the  widow, 
Rafaela  Rodriguez  de  Villavicenia,  who  seems 
to  have  taken  a  leading  part  in  the  negotiations 
between  the  Villavicencias  and  Rodriguez.  She 
admits  that  it  was  their  intention,  in  executing 
the  deed,  to  empower  Rodriguez  to  sell  a  league 
or  two  of  the  land.  This  admission  was  most 
reluctantly  made,  under  the  pressure  of  cross- 
examination,  and  contradicts  ever^hing  of  im- 
portance to  which  she  had  previously  sworn. 
If  such  was  really  the  truth,  the  instrument  of 
Apr.  29,  1864,  would  constitute  a  trust,  not  a 
mortgage,  with  the  right  in  the  trustee  to  sell 
or  contract  to  sell,  and  thereby  conclusively 
bfnd  his  grantees. 

Green  v.  Butler,  26  Cal.  604;  Uoore  v.  Bur- 
net, 11  Ohio,  340;  Bayley  v.  Greenleaf,  7 
Wheat.  54;  38  Cal.  586.  . 

As  to  the  sufficiency  of  evidence  to  convert 
%  deed  absolute  on  its  face  into  a  mortgage,  see 
Cook  V.  Gudger,  2  Jones,  Eq.  172;  Bryan  v. 
Cowart,  21  Ala.  92,  13  Ala.  246;  Franklin  v. 
Roheris,  2  Ired.  Eq.  560;  Henley  v.  Hotaling, 

41  Cal.  22. 

The  appellant  is  estopped  by  the  recitals  in 
the  deed  of  Apr.  29,  1864. 

It  is  true  that  a  deed,  absolute  in  form,  may 
be  proved  by  parol  to  be  in  fact  a  mortgage. 
Such  proof  does  not  contradict  the  deed.  A 
mortgage  is  in  form  a  deed  with  a  defeasance. 
This  defeasance  is  usually  embodied  in  the 
mortgage,  but  it  may  be  on  a  separate  piece  of 
paper  or  lie  in  parol.  In  neither  case  does  it 
eontradict  the  deed.  Defeasance,  established 
by  parol,  is  as  consistent  with  the  granting 
part  of  the  deed,  as  if  contained  in  the  instru- 
ment. But  here  any  parol  defeasance  contra- 
dicts the  recitals  of  the  deed. 

Pierce  v.  Robinson,  13  Cal.  126;  3  Washb. 
Real  Prop.  93,  368;  4  Kent.  Com.  261,  n.; 
Jackson  v.  Parkhurst,  9  Wend.  209;  Carver  v. 
Jackson,  4  Pet.  83;  Bingham  v.  Thompson,  4 
Nev.  224;  Sueet  v.  Mitchell,  15  Wis.  662;  see 
Lloyd  V.  Burgess,  4  Gill.  192. 

When,  however,  an  attempt  is  made  to  con- 
vert an  absolute  deed  into  a  mortgage  or  other 
defeasible  conveyance,  not  by  proof  that  the 
consideration  was  a  loan«  or  of  other  paramount 
and  controlling  facts  and  circumstances,  but  by 
varying  the  deed  or  engrafting  an  agreement 
upon  it  inconsistent  with  its  terms,  the  prin- 
ciples which  have  been  stated  cease  to  be  ap- 
plicable, and  the  case  will  fall  within  the  pro- 
visions of  the  statute  of  frauds  and  the  well- 
established  rule  of  evidence,  which  renders 
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written  instruments  conclusive  of  the  intention 
of  those  who  execute  them. 

iS torch  V.  Carr,  28  Pa.  135;  Brothers  v.  Har- 
rill,  2  Jones,  Eq.  209;  Glisson  v.  Hill,  2  Jones, 
256;  Cook  v.  Gudger,  2  Jones,  172. 

In  the  language  of  the  court  in  Brothers  v. 
Harrill,  there  must  be  facts  dehors  the  deed, 
to  render  a  deed  or  other  indefeasible  transfer 
defeasible,  inconsistent  with  the  idea  of  its  be- 
ing an  absolute  conveyance,  and  sufficient  to 
show  that  it  is  in  fac|^  a  security,  and  not  a  pur- 
chase. 

Even  where  there  is  an  agreement  to  recon- 
vey,  it  is  not  an  absolute  rule  that  the  covenant 
to  reconvey  shall  be  regarded,  either  in  law  or 
equity,  as  a  defeasance.  The  covenant  to  recon- 
vey, it  is  true,  may  be  one  fact,  taken  in  connec- 
tion with  other  facts  going  to  show  that  the 
parties  really  intended  the  deed  to  operate  as  a 
mortgage;  but  standing  alone,  it  is  not  suffi- 
cient to  work  that  result. 

.  Henley  v.  Hotaling,  41  Cal.  22;  Jlolmes  v. 
Grant,  8  Paige,  243;  Mason  v.  Moody,  26  Miss. 
184;  12  Johns.  411;  19  Ves.  412;  2  Mass.  294. 

The  deed  of  Apr.  29,  1864,  was  executed  in 
payment  of  a  debt.  The  consideration  ex- 
pressed is  the  discharge  of  the  grantees  from  all 
indebtedness,  and  the  cancelation  of  the  mort- 
gage then  held  by  the  grantees.  The  mortgage, 
which  secured  the  greater  part  of  this  indebted- 
ness, was  immediately  discharged  on  the  records 
of  the  coimty  of  San  Louis  Obispo.  This  be- 
ing done,  no  debt  existed,  and  where  there  ia 
no  debt,  there  can  be  no  mortgage. 

3  Lead.  Cas.  Eq.  635;  2  Washb.  Real.  Prop. 
47;  Robinson  v.  Cropsy,  6  Paige,  480;  Holmes 
V.  Grant,  8  Paige,  257;  Conway  v.  Alexander,  7 
Cranch,  237. 

If  the  absolute  deed  was  intended  as  a  mort- 
gage, what  was  the  necessity  for  canceling  the 
already  existing  mortgage? 

The  contract  with  the  Steeles  was  virtually  a 
sal^  and,  as  such,  a  conclusive  execution  of  the 
power  to  sell  vested  in  Rodriguez,  even  by  the 
parol  agreement  set  up  in  the  evidence. 

This  covenant  is  based  on  a  sufficient  consid- 
eration, and  will  be  specifically  decreed  in 
equity,  notwithstanding  it  is  optional  with  the 
lessees  whether  they  will  purchase;  all  such 
covenants  run  with  the  real  estate,  and  arc  to 
be  specifically  decreed,  and  are  not  liable  to  the 
objection  of  want  of  mutuality. 

Piggot  V.  Ma^on,  1  Paige,  412;  Van  Horn  v. 
Grain,  1  Paige,  455;  Trant  v.  Dwyer,  1  Dow  & 
01.  125,  2  Bligh  (N.  S.),  11;  Willard  v.  Tayloe, 
8  Wall.  557,  19  L.  ed.  501. 

Even  in  cases  where  the  renewal  depended  on 
no  covenant  of  the  lessors,  but  merely  their 
practice,  it  was  held  that  this  iinperfect  rij^ht 
of  renewal  was  vendible,  as  an  inchoate  inter- 
est. 

Phyfe  V.  Warden,  5  Paige,  268,  2  Edw.  47. 

Even  if  the  agreement  with  the  Steeles  had 
been  by  parol,  yet  their  entry  upon  and  im- 
provement of  the  land  would  be  part  perform- 
ance, entitling  them  to  a  specific  execution  of 
the  agreement. 

Haines  v.  Haines,  6  Md.  443 ;  King  v.  Thomp- 
son, 9  Pet.  218;  10  Cal.  157;  19  Cal.  461,  and 
cases  cited. 

The  grantors  of  Rodriguez  were  informed  of 
the  terms  of  the  contract  with  the  Steeles  before 
its  execution.    They  made  no  protest,  but.  on 
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the  contrary,  acquiesced  in  the  bargain.  They 
aasisted  in  erecting  the  stipulated  improvements 
upon  the  land.  They  attended  the  cattle,  and 
even  became  the  tenants  of  the  Steeles.  Under 
such  circumstanced,  are  they  not  estopped  from 
denying  the  validity  of  the  contract? 

Davis  V.  Davis,  20  Cal.  39;  Botoman  v.  Cud- 
worth,  31  Cal.  152;  Oodeffroy  v.  Caldwell  2 
Cal.  492;  Downer  v.  Ford,  16  Cal.  347;  Boggs 
V.  Merced  Min.  Co.  14  Cal.  367;  McOarrity  v. 
Byington,  12  Cal.  431;  J'erria  v.  Cbovrr,  10 
Cal.  631 ;  Carpentier  v.  Thirston,  24  Cal.  281, 
Storrs  V.  Barker,  6  Johns.  Ch.  168;  1  Story, 
Eq.  $S  384,  387,  388,  389;  Dann  v.  Spurrier,  7 
Ves.  235. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  in  equity  from  the  decree  of 
the  circuit  court  of  the  United  States  for  the 
district  of  California.  The  appellant  was  the 
complainant  in  the  court  below.  The  decree 
was  against  him. 

He  seeks  to  redeem  the  premises  in  contro- 
versy according  to  the  prayer  of  his  bill.  The 
defendant,  Rodriguez,  claims  an  indefeasible  es- 
tate in  them  as  regards  the  complainant  and 
those  from  whom  he  derives  title.  The  other  de- 
fendants claim  under  a  contract  of  purchase 
made  with  Rodriguez.  The  validity  of  the  com- 
plainant's title,  if  his  grantor  had  anything  to 
convey,  is  not  questioned.  Nor  is  the  original  ti- 
tle of  his  grantor  and  of  those  who  conveyed  to 
him  denied.  But  the  defendants  insist  that  the 
title  of  all  those  parties  was  vested  absolutely 
in  Rodriguez  by  deeds  duly  made  and  recorded 
before  the  conveyances  to  the  complainant  and 
his  erantor  were  executed.  The  complainant 
insists  that  Rodriguez,  after,  as  before,  the  legal 
title  was  convey^  to  him,  held  the  premises 
only  as  security  for  a  debt.  This  is  the  hinge 
of  the  controversy  between  the  parties. 
337* J  *The  entire  tract,  of  which  the  prem- 
ises in  controversy  form  a  part,  was  conveyed 
by  Jos^  Maria  Villavicencia  on  the  13th  of 
April,  1852,  to  his  seven  children.  He  died  in 
1853.  The  widow  and  five  of  the  children,  con- 
veyed to  Fulgencio,  also  one  of  the  children,  on 
the  16th  of  December,  1867.  On  the  26th  of 
the  same  month  Fulgencio  conveyed  to  the  com- 
plainant. By  virtue  of  this  conveyance  he 
claims  six  sevenths  of  the  tract.  That  propor- 
tion is  his,  if  his  title  be  valid. 

The  widow  is  the  sister  of  the  defendant,  Rod- 
riguez. On  the  4th  of  December.  I860,  she  and 
three  of  the  children.,  the  other  four  being  un- 
der age,  executed  to  Rodriguez,  for  money  then 
borrowed,  a  note  for  $4,000,  payable  a  year  from 
date,  and  bearing  interest  at  the  rate  of  two  per 
cent  a  month,  payable  at  the  end  of  each  six 
months  thereafter ;  the  interest,  "if  not  so  paid, 
to  be  added  to  the  principal  and  draw  interest 
at  the  same  rate,  compounding  in  the  same  man- 
ner." A  mortgage  upon  the  entire  tract  was 
given  at  the  same  time  by  the  makers  of  the 
note  to  secure  its  payment.  The  mortgage  con- 
tained a  provision  that  in  default  of  the  pay- 
ment of  the  interest  as  stipulated,  the  principal 
should  become  due  and  payable  at  the  option  of 
the  mortgagee,  and  that  the  mortgage  might 
thereupon  bo  foreclosed,  and  the  premises  sold 
to  satisfy  the  mortgage  debt,  ana  that  out  of 
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the  process  of  the  sale  the  mortgagee  should 
be  authorized  to  retain,  besides  his  debt  and 
costs,  a  counsel  fee  of  five  per  cent  upon  the 
amount  found  to  be  due.  The  mortgage  coii 
tained  a  further  provision  that  the  mortgagee 
might  pay  all  taxes  and  encumbrances  on  tlii 
property,  and  that  the  amount  of  such  advances 
should  be  secured  by  the  mortgage,  and  should 
also  bear  interest  at  the  rate  of  two  per  cent 
per  month.  Rodriguez  subsequently  paid  $1,- 
172,  to  redeem  the  property  from  a  sale  for 
taxes.  On  the  29th  of  April,  1864,  the  widow 
and  five  of  the  children  conveyed  to  him  by  a 
deed  absolute  in  form.  It  is  recited  in  the  deed 
that  the  debt  secured  by  the  mortgage  then 
amounted  to  about  $10,000.  On  the  17th  of 
February,  1805,  one  of  the  children,  who  was  a 
minor  when  this  •deed  was  executed,  and  [*33S 
hence  had  not  joined  in  it,  also  conveyed  to 
Rodriguez.  Nothing  was  paid  to  the  grantor. 
On  the  20th  of  May,  1865,  the  other  and  seventh 
child,  who  had  then  become  of  age,  executed  a 
like  conveyance.  The  consideration  paid  was 
$100. 

On  the  22d  of  July,  1866,  Rodriguez  demised 
the  premises  so  conveyed  to  him  to  his  co-de 
fendants,  Edgar  W.,  Isaac  C,  and  Rensselaer  E. 
Steele.    The   defendant,   George   Steele,  subse- 
quently became  interested  in  this  contract  by 
an  arrangment  with  the  lessees.    The  leasehold 
term  was  for  five  years  from  the  1st  of  August, 
ensuing  its  date.    Rodriguez  stipulated  that  at 
the  end  of  the  term  or  within  five  days  there- 
after the  lessees  might  purchase  by  paying  him 
$25,000  in  gold,  and  upon  such  payment  bebg 
so  made  he  coveaanted  that  he  would,  by  a  suf- 
ficient deed,  release  and  quitclaim  to  the  lessees 
or  their  heirs  and  assigns,  free  from  all  encum- 
brances created  by  him,  all  the  right  and  title 
which  he  then  had  to  the  premises  or  which  be 
might  thereafter  acquire  from  the  United  States 
or  from  any  of  the  neirs  of  Jos6  Maria  Villavi- 
cencia. 

The  lessees  and  their  assignees  insist  that 
they  are  bona  fide  purchasers  without  notice. 

This  proposition  cannot  be  maintained.  The 
contract  gave  them  the  option — it  did  not  bind 
them — ^to  buy  at  the  time  specified.  That  time 
had  not  arrived  when  this  bill  was  filed.  "Son 
constat  that  they  would  then  exercise  their 
election  affirmatively  and  pay  the  stipulated 
price.  But  this  point  is  not  material.  The 
doctrine  invoked  has  no  application  where  the 
rights  of  the  vendee  lie  in  an  executory  con- 
tract. It  applies  only  where  the  legal  title 
has  been  conveyed  and  the  purchase  money  fully 
paid.  Nace  v.  Boyer,  30  Pa.  110;  Boone  v. 
Chiles,  10  Pet.  177,  211.  The  purchaser  then 
holds  adversely  to  all  the  world,  and  may  dis- 
claim even  the  title  of  his  vendor.  Croxall  ▼. 
Sherrerd,  5  Wall.  289,  18  L.  ed.  580.. 

This  contract  calls  for  a  quitclaim  deed.  The 
result  would  be  the  same  if  such  a  deed  had  been 
executed  and  full  payment  *made,  with-  [•339 
out  notice  of  the  adverse  claim.  Sucb  a  pur- 
chaser cannot  have  the  immunity  which  the 
principle  sought  to  be  applied  gives  to  those  en- 
titled to  its  protection.  May  v.  Ije  Claire,  11 
Wall.  232,  ante,  63;  Oliver^  v,  Piatt,  3  How. 
363.  This  contract  may,  therefore,  be  laid  out 
of  view.  It  is  no  impediment  to  the  aRsertion 
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of  the  complainant's  rights,  whatever  they  may 
be.    It  does  not  in  any  wise  affect  them. 

The  law  upon  the  subject  of  the  right  to  re- 
deem where  the  mortgagor  has  conveyed  to  the 
mortgagee  the  equity  of  redemption,  is  well  set- 
tled. It  is  characterized  by  a  jealous  and  salu- 
tary policy.  Principles  almost  as  stem  are  ap- 
plied as  those  which  govern  where  a  sale  by  a 
cestui  que  trust  to  his  trustee  is  drawn  in  ques- 
tion. To  give  validity  to  such  a  sale  by  a  mort- 
gagor it  must  be  shown  that  the  conduct  of  the 
mortgagee  was,  in  all  things,  fair  and  frank, 
and  that  he  paid  for  the  property  what  it  was 
worth.  He  must  hold  out  no  delusive  hopes; 
he  must  exercise  no  undue  influence;  he  must 
take  no  advantage  of  the  fears  or  poverty  of  the 
other  party.  Any  indirection  or  obliquity  of 
conduct  is  fatal  to  his  title.  Every  doubt  will 
be  resolved  against  him.  Where  confidential 
relations  and  the  means  of  oppression  exist,  the 
scrutiny  is  severer  than  in  cases  of  a  different 
character.  The  form  of  the  instruments  em- 
ployed is  inunaterial.  That  the  mortgagor  know- 
ingly surrendered  and  never  intended  to  reclaim 
is  of  no  consequence.  If  there  is  vice  in  the 
transaction,  the  law,  while  it  will  secure  to  the 
mortgagee  his  debt,  with  interest,  will  compel 
him  to  give  back  that  which  he  has  taken  with 
imclean  hands.  Public  policy,  sound  morals, 
and  the  protection  due  to  those  whose  nroperty 
is  thus  involved,  require  that  such  should  be  the 
law.  Morris  v.  2iixon,  1  How.  118;  Russell  v. 
Southard,  12  How.  139;  Wakeman  v.  Hazleton, 
3  Barb.  Ch.  148;  4  Kent,  Com.  143;  Holmes  v. 
Grant,  8  Paige,  245;  3  Lead.  Cas.  Eq.  625. 

The  terms  exacted  for  the  loan  by  Rodriguez 
were  harsh  and  oppressive.     The  condition  of 
340.*]    the   widow   and   orphans   *might   well 
have  touched  his  kindred  heart  with  sympathy. 
It  seems  only  to  have  whetted  his  avarice.  Two 
per  cent  a  month — and  this,  if  not  paid  as  stip- 
ulated,  to   be   compounded — was   a   devouring 
rate  of  interest,    it  was  stipulated  that  the  fur- 
ther advances  should  bear  interest  at  the  same 
rate.     He  demanded  an  adjustment  when,  from 
the  failure  of  the  crops  and  other  causes,  the 
property  was  greatly  depressed,  and  he  knew 
the  widow  and  her  children  had  no  means  of 
payment.    The  alternatives  presented  were  an 
absolute  conveyance  of  the  property  or  a  fore- 
closure and  sale  under  the  mortgage.     He  was 
juudous  to  procure  the  deed,  and  exulted  when 
he  got  it.     The  debt  and  advances,  with  the  in- 
terest superadded,  were  much  less  than  the  val- 
ue of   the   property.    The  note   and   mortgage 
were  executed  by  three  of  the  children  and  the 
widow — the  deed  by  the  widow  and  five  of  the 
children.    The  other  two  children  conveyed  at 
later  periods.     The  consideration  of  the  convey- 
iuice   by  the  four  children  not  parties  to  the 
note  and  mortgage  was  such  that  if  an  absolute 
title   passed  their  deeds  must  be  regarded  as 
deecls  of  gift  of  their  shares  of  a  valuable  es- 
tate.     Dana,  who  took  the  acknowledgment  of 
the  deed  executed  by  the  widow  and  five  chil- 
dren, testifies  that  the  widow  inquired  whether 
the  deed  contained  all  the  agreements  between 
her  and  Rodriguez.    Dana  translated  it  to  her. 
She  complained  that  the  agreements  were  omit- 
ted.     Rodriguez  insisted  that  they  were  in  the 
deed,  and  added  "that  they  ought  not  to  dis- 
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trust  him,  as  he  was  taking  all  these  steps  for 
their  interest."  The  widow  and  children  then 
executed  the  deed.  Dana,  speaking  of  a  subse- 
quent conversation  with  Rodriguez,  on  the 
same  day,  "which  was  altogether  unsolicited," 
says:  **He  stated  to  me  that  his  object  in  get- 
ting the  Villavicencia  family  to  execute  the 
deed  aforesaid  was  to  secure  his  money;  money 
which  he  had  loaned  or  advanced  to  them,  and 
save  the  property  for  the  benefit  of  his  sister 
and  her  family,  while  if  it  remained  in  their 
hands  he  might  lose  his  money  and  his  sister 
and  her  children  would  lose  the  whole  proper- 
ty. He  said  they  had  done  wisely  in  trusting 
him,  as  he  intended  to  deal  justly  by  his  sis- 
ter." Rodriffuez  was  examined  *as  a  [*341 
witness.  Referring  to  a  period  shortly  preced- 
ing the  execution  of  this  deed,  he  says:  "Aft- 
erwards I  had  with  them  a  further  conversa- 
tion, and  told  them,  I  don't  wish  to  speculate 
upon  you,  because  you  are  mv  relations,  and 
you  have  treated  me  well.  If  I  can  sell  the 
ranch  for  enough  to  reimburse  mvself  for  my 
outlays  as  well  as  interest,  I  will  return  you 
the  surplus  money,  if  any;  and,  also,  if  I  can 
sell  a  portion  of  the  randi,  or  enough  to  reim- 
burse myself  for  my  advance;  I  will  do  the 
same,  and  return  to  you  the  unsold  portion  of 
the  ranch,  but  if  I  have  bad  luck  and  cannot 
sell  it,  I  will  lose  my  money."  Elsewhere,  in 
the  same  deposition,  he  says:  "I  stated  at  the 
ranch,  and  again  stated  to  my  sister  after- 
wards, that  I  would  return  the, surplus  money, 
but  it  was  no  obligation  of  mine.  It  may  be 
that  I  said  so  to  Charles  Dana  at  that  time." 

He  made  the  same  admissions  to  other  per- 
sons who  are  in  nowise  connected  with  this  liti- 
gation. Their  testimony  is  found  in  the  rec- 
ord. It  is  unnecessary  to  extend  the  limits  of 
this  opinion  by  accumulating  and  commenting 
upon  it.  The  widow  and  five  of  the  children, 
all  who  have  been  examined,  testify  that  they 
understood  the  deeds  to  be  only  security  for  the 
debt.  This  explains  the  transaction  as  to  those 
who  were  not  parties  to  the  note  and  mortgage. 
There  is  no  other  way  of  accounting  for  their 
conduct.  The  testimony  of  Rodriguez  alone  is 
sufficient  to  turn  the  scale  against  him.  He 
cannot  repudiate  the  assurances  upon  which  his 
grantors  were  drawn  in  to  convey.  To  permit 
him  to  do  so  would  give  triumph  to  iniquity. 
The  facts  indisputably  established  bring  the 
case  clearly  within  those  principles  by  the  light 
of  which,  in  determining  the  rights  of  the  par- 
ties, the  judgment  of  this  court  must  be  made 
up.  The  complainant  stands  in  the  place  of 
those  from  whom  he  derives  title.  He  is 
clothed  with  their  rights,  and  is  entitled  to  re- 
deem six  sevenths  of  the  premises  upon  paying 
that  proportion  of  the  mortgage  debt  and  inter- 
est. The  former  must  be  held  to  include  the 
amount  advanced,  as  well  as  that  represented 
by  the  note,  and  the  latter  be  settled  by  the 
terms  of  the  contract  and  the  law  of  California. 
The  *rents,  issues  and  profits,  and  im-  [*342 
provements  made  upon  the  premises  must  also 
be  taken  into  the  account. 

TJ^e  decree  is  reversed  and  the  cause  toill  he 
remanded  to  the  Circuit  Court,  toith  directions 
to  enter  a  decree  and  proceed  in  conformity  to 
this  opinion, 
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Supreme  Coubt  of  the  United  States. 


Deo.  Tebm, 


MARIE  LOUIS  PERIN  et  al,  Appts,, 


V, 


UNITED  STATES. 

(See  S.  C.  12  Wall.  315,  316.) 

Claim  for  tort,  when  cannot  be  heard  by  court 

of  claims, 

A  claim  for  the  destruction  of  property  by  the 
United  States  naval  forces  in  bombarding  a  town, 
cannot  be  heard  by  the  court  of  claims. 

[No.  211.] 
Argued  Nov,  9,  1871,    Decided  Nov.  13,  1871. 

APPEAL  from  the  Ck)urt  of  Claims. 
The  history  and  facts  of  the  case  sufficient- 
ly appear  in  the  opinion  of  the  court. 
Mr,  W.  W.  Boyce  for  appellants. 
Messrs.  A.  T.  Akermany  Atty.  Gen.,  and  0.  H. 
Hilly  Asst.  Atty.  Oen.,  for  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

The  petitioners  alleged  in  the  court  that  they 
were  naturalized  citizens  of  the  United  States ; 
that  just  before  the  I3th  day  of  July,  1854,  they 
arrived  at  San  Juan  del  Norte  or  Greytown, 
possessed  of  a  valuable  invoice  of  merchandise, 
with  the  intention  of  establishing  a  commercial 
house  in  some  part  of  Central  America;  that 
on  that  day  the  town  of  San  Juan  was  bom- 
barded and  burned  by  the  United  States  sloop 
6f  war  Cyane,  and  all  the  merchandise,  books, 
and  papers  of  the  petitioners,  together  with 
their  personal  effects.  Appearance  was  entered 
by  the  Assistant  Attorney  General,  and  he  de- 
murred to  the  petition  because  it  did  not  set 
forth  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  court  below  sustained  the  demur- 
rer and  dismissed  the  petition.  Whereupon  the 
petitioners  appealed  to  this  court,  and  alleged 
that  the  decision  sustaining  the  demurrer  was 
erroneous;  but  the  court  here,  inasmuch  as  the 
claim  is  not  one  "founded  upon  any  law  of  Con- 
gress, nor  upon  any  regulation  of  an  executive 
department;  nor  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United 
States,"  concurs  in  opinion  with  the  Court  of 
Claims y  and  a/ firms  the  decree  dismissing  the 
petition. 


THE    NORTHERN    RAILROAD    COMPANY 
and  John  S.  Lovering,  Plffs,  in  Err,, 

V. 

THE    PEOPLE    OF   THE   STATE   OP   NEW 

YORK. 

(See  S.  C.  11  Wall.  884-388.) 
State  judgments,  when  not  reviewable. 

The  principles  announced  In  the  case  of  Knox 
^'rh^^^^^^^  Bank,  post,  414,  govern  this  case. 

The  judgment  of  the  state  court  did  not  rest  In 
any  manner  on  the  New  York  act  of  March,  1857 

And  as  the  validity  or  invalidity  of  that  statute 
Is  In  no  way  Involved  In  the  judgment,  there  is  no 
question  here  of  which  this  court  has  jurisdiction. 

[No.  3^7. J 
Argued  Nov.  10,  1871,    Decided  Nov,  IS,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
On  motion  to  dismiss. 

Suit  was  brought  in  the  supreme  court  of  the 
state  of  New  York  by  the  defendants  in  error, 
412  ' 


for  the  dissolution  of  the  corporation  named  as 
the  plaintiff  in  error.  Judgment  having  been 
given  in  favor  of  the  plaintiff  at  a  special  term 
of  said  court,  and  successively  affirmed  upon 
appeal  by  the  general  term  of  said  court  and 
by  the  court  of  appeals,  the  defendants  sued 
out  this  writ  of  error. 

Messrs.  Wm.  M.  Evarts  and  J.  Hubley 
Ashton,  for  defendant  in  error: 

The  court  decided  that  all  the  material  facts 
averred  in  the  complaint  were  admitted  by  the 
answer;  and  that,  ats  there  were  no  issues  of 
fact  to  be  determined  by  the  court  or  jury, 
judgment,  as  matter  of  local  practice,  could 
properly  be  rendered  on  the  complaint  and  an- 
swer. 

The  judgment  was  "that  the  Northern  Rail- 
road Company  has  surrendered  and  forfeited 
the  franchises  granted  by  any  acts  of  incorpo- 
ration, and  is  hereby  dissolved." 

The  court  adjudged  that  prior  to  1857  the 
company  had,  on  the  admitted  facts,  done  and 
omitted  acts  amounting  in  law  to  a  surrender 
and  forfeiture  of  its  franchises  to  the  state, 
and  that  by  the  act  of  Mar.  31,  1857,  the  state 
had  accepted  this  previous  surrender  of  its 
charter. 

No  question  touching  the  constitutionality  of 
the  act  of  1857  was,  therefore,  decided  by  the 
court  at  the  special  term. 

Nothing  whatever  was  determined  about 
that  act  except,  incidentally,  that  it.  was,  in  ef- 
fect, an  acceptance  by  the  people  of  a  previous 
surrender  of  its  charter  by  the  company,  in  vir- 
tue and  by  operation  of  the  general  law  of  the 
state. 

This  appears  among  other  things: 
By  the  exceptions  5)  the  judgment  on  appeal 
to  the  general  term,  which  state  the  whole 
matter  of  exception,  so  far  as  that  act  is  con- 
cerned, thus:  to  the  decision  of  the  court  at 
special  term,  that  prior  to  the  passage  of  the 
act  of  18i57,  the  company  had  surrendered  its 
franchises  to  the  state,  and  that  by  that  act 
the  state  accepted  said  surrender. 

The  decision  of  the  court  at  general  term,  on 
appeal,  in  affirming  the  judgment  of  forfeiture 
entered  at  the  specia:l  term,  was  not  founded  or 
predicated,  to  any  extent  whatever,  on  the  ef- 
fect of  the  act  of  1857. 

The  opinion  of  the  court  of  appeals,  in  af- 
firming the  judgment  of  dissolution  and  for- 
feiture, shows  also  that  that  court  decided  or 
passed  upon  no  question  whatever,  either  of 
constitutionality  or  construction,  arising  under 
the  act  of  1857. 
People  V.  R.  Co.  42  N.  Y.  227. 
It  simply  held  that  the  court,  at  special 
term,  had  a  right  to  render  judgment  on  the 
complaint  and  answer,  as  there  were  no  issues 
of  fact  to  be  tried;  that  the  admitted  facts 
showed  that  the  company  had  forfeited  its 
charter;  that  no  sufficient  excuse  therefor  was 
alleged  in  the  answer,  and  that  the  individual 
defendants,  having  acted  with  knowledge  of  the 
previous  forfeiture,  were  liable  to  be  fined  un- 
der the  New  Y'ork  Code. 

No  part  of  this  conclusion  is  founded  upon 
any  view,  even  of  the  construction,  of  the  act 
of  Mar.  31,  1857. 

Twenty-five  cases  have  been  decided  by  this 
court,  on  writs  of  error  to  state  courts  since 
the  act  of  1867  was  passed;  and  in  one  and  all 
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of  them,  the  doctrine  is  repeated,  that  the 
(*ourt,  in  this  class  of  cases,  can  only  consider 
isuch  alleged  errors  as  are.  involved  in  the  rec- 
ord, and  actually  received  the  consideration  of 
the  state  court. 

WaUcer  v.  Villavaso,  6  Wall.  128,  18  L.  ed. 
854;  The  Victory,  6  Wall.  384,  18  L.  ed.  849; 
Hamilton  Mfg.  Co.  v.  Mass.  6  Wall.  636,  18  L. 
ed.  906. 

The  other  cases  in  6  Wall.  18  L.  ed.  are: 

Millingar  v.  Hartupee,  262,  18  L.  ed.  830; 
Rector  v.  Ashley,  148,  18  L.  ed.  733;  Reichert 
v.  Felps,  6  Wall.  165,  18  L.  ed.  850;  Silver  v. 
Ladd,  440^  18  L,  ed.  828. 

In  7  Wall.  19  L.  ed.  the  cases  are: 

Twitchell  v.  Com.  324,  19  L.  ed.  223;  Austin 
v.  The  Aldermen,  698,  19  L.  ed.  226;  Banks  v. 
The  Mayor,  22,  19  L.  ed.  59. 

In  8  Wall.  19  L.  ed  the  cases  are: 

Furman  v.  Nichol,  66,  19  L.  ed.  375;  Gibson 
▼.  Chouteau,  317,  19  L.  ed.  317 ;  Aldrich  v.  Ins. 
Co.  495,  19  L.  ed.  475. 

In  9  Wall.  19  L.  ed.  the  cases  are: 

Doicnham  v.  Alexandria,  659,  19  L.  ed..  807 ; 
Worthy  v.  Comrs.  613,  19  L.  ed.  566;  Carpen- 
ter y.  Williams,  786,  19  L.  ed.  828;  Bk.  v.  Com. 
363,  19  L.  ed.  704. 

The  cases  in  10  Wall.  19  L.  ed.  are: 

Downham  v.  Alexandria,  175,  19  L.  ed,  930; 
N.  0.  R.  V.  Morgan,  260,  19  L.  ed.  892;  Messen- 
ger V.  Mason,  509,  19  L.  ed.  1029;  R.  Co.  v.  Mc- 
Clure,  515,  19  L.  ed.  998;  Bethell  v.  Demaret, 
540,  19  L.  ed.  1008. 

In  11  Wall,  ante: 

Parmalee  v.  Lawrence,  ante,  48;  Ins.  Co.  v. 
The  Treasurer,  ante,  112. 

ifr.  Caleb  CnsHlnc  for  plaintiffs  in 
error: 

The  charter  of  a  private  corporation  is  a  con- 
tract, the  obligation  of  which  cannot  be  im- 
paired by  the  legislature  of  a  state. 

Dartmouth  Coll.  v.  Woodward,  4  Wheat. 
518;  Bk.  v.  Billings,  4  Pet.  514;  Bk.  v.  Knoop, 
16  How.  369;  Dodge  v.  Woolsey,  18  How.  331, 
15  L.  ed.  401 ;  Bk.  v.  Shelly,  1  Black,  436,  17  L. 
ed.  173:  The  Binghamton  Bridge,  3  Wall.  51, 
18  L,  ed.  137. 

Where  the  legislature,  in  an  act  of  incorpo- 
ration, reserves  the  right  to  revoke  the  charter, 
in  case  the  corporation  should  abuse  its  privi- 
leges, an  act  declaring  a  revocation,  without 
the  establishment  of  such  fact  by  competent 
proceedings,  is  unconstitutional. 

Baltimore  v.  R.  Co.  13  Am.  L.  R.  750;  Ibid. 
13  Pitts.  L.  J.  576. 

A  constitutional  question,  one  expressly  enun- 
dateil  in  the  25th  section  of  the  judiciary  act 
was,  in  this  case,  we  submit,  distinctly  raised 
in  the  state  court. 

The  question  thus  raised  was,  we  submit,  de- 
cided as  required  in  the  said  25th  section  of  the 
judiciary  act,  so  as  to  give  this  court  jurisdic- 
tion; that  is  to  say,  the  said  act  of  the  legisla- 
ture of  Mar.  31,  1857,  was  held  to  be  constitu- 
tional. 

We  do  not  assert  that  the  question  was  de- 
cided by  the  state  court  in  ipsissimis  verbis, 
but  we  submit  that  it  was  necessarily  decided 
in  order  to  induce  the  judgment  rendered. 

By  reference  to  the  judgment  of  the  state 
■rourt,  rendered  in  this  case,  we  find  the  follow- 
iji^  passages: 

'*The  complaint  shows  that  in  this  case  the 
12  Wall. 


surrender  was  accepted  by  the  government. 
.  .  .  The  answer  puts  in  issue  the  validity 
of  the  judgment  of  dissolution,  but  it  sets  forth 
the  statute  of  Mar.  31,  1857,  being  the  act  to 
provide  for  the  formatidn  of  a  corporation  in 
place  of  the  Northern  Railroad  Company,  dis- 
solved, etc.  .  .  .  The  answer  also  sets  forth 
the  amendment  of  April  8,  1864,  to  the  act  of 
1858,  imder  which  it  appears  that  the  Ogdens- 
burgh  &,  Lake  Champlain  Railroad  Company 
became  incorporated.  By  each  of  these  stat- 
utes the  legislature  accepted  the  surrender  of 
the  franchise  before  granted  to  the  Northern 
Railroad  Company,  and  provided  for  conferring 
it  upon  another  corporation.  The  old  corpora- 
tion was,  therefore,  'dissolved  in  fact'  and  like- 
wise dissolved  in  law,  as  early  as  1858.  It  nec- 
essarily follows  that  the  defendants  should  be 
adjudged  guilty  of  usui-ping  and  using,  with- 
out lawful  warrant  or  charter,  the  franchise  of 
being  a  corporation,  as  charged." 

It  will  thus  be  seen  that  the  act  of  March  31, 
1857,  the  constitutionality  of  which  was  dis- 
puted by  the  defendants,  was  treated  by  the 
state  court,  in  its  judgment  of  ouster  against 
the  then  defendant  corporation,  as  a  legitimate 
and  valid  law.  In  other  words,  the  state  court 
decided  that  the  act  of  March  31,  1857,  was 
constitutional. 

The  motion  to  dismiss  rests  on  the  single 
ground  of  want  of  jurisdiction. 

To  sustain  the  jurisdiction,  it  is  sufficient 
that  the  constitutional  question  in  regard  to 
the  act  of  March  31,  1857,  was  raised  and  de- 
cided in  the  state  court. 

In  this  relation,  we  call  attention  to  the  im- 
portant modification  of  the  25th  section  of  the 
judiciary  act,  made  by  the  act  approved  Feb. 
5,  1867.     14  Stat,  at  L.  386,  §  2. 

By  the  act  of  1789,  no  error  could  be  consid- 
ered, except  such  as  appeared  on  the  face  of 
the  record.  By  the  act  of  1867,  this  restrictive 
proviso  is,  in  substance,  repealed. 

The  effect  of  such  repeal  is  to  enlarge  the 
jurisdiction  of  this  court,  not  in  regard  to  the 
class  of  questions  conferring  jurisdiction,  but 
as  to  the  means  of  ascertaining  whether  the 
prescribed  questions  arose  in  a  given  case. 

Under  the  act. of  1789,  this  court  could  only 
ascertain  from  the  face  of  the  record  whether 
the  alleged  question  had  arisen.  The  court 
was  deWrred  from  getting  information  on  this 
point  in  any  other  way  than  from  the  face  of 
the  record.  Information  on  this  point  may  be 
obtained,  in  addition  to  what  appears  on  the 
"face  of  the  record,"  by  any  means  or  from 
any  sources  which  this  court  may  consider 
proper.  We  may  well  suppose  that,  under  cer- 
tain circumstances,  afiidavits  may  be  intro- 
duced to  iniform  this  court  of  the  questions 
raised  in  the  state  court.  So,  also,  this  court 
may  establish  soroe  rule  on  the  subject,  pro- 
viding for  the  manner  in  which  questions  aris- 
ing under  the  act  of  1867,  and  not  appearing 
on  the  face  of  the  record,  may  be  brought  to 
the  judicial  knowledge  of  this  court. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  principles  announced  in  the  case  of  Knox 
V.  Exchange  Bank,  post,  414,  govern  this  case 
of  The  Northern  Railroad  Company  and  others 
against  the  People  of  the  State  of  New  York, 
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in  which  a  motion  is  made  to  dismiss  the  writ 
of  error  to  the  Supreme  Court  of  that  State,  on 
Bimilar  grounds. 

We  are  unable  to  see  that  the  judgment  of 
the  state  court  declaring  the  dissolution  of  the 
corporation  which  is  here  plaintiiT  in  error, 
rested  in  any  manner  on  the  act  of  the  New 
York  legislature  of  March,  1857.  It  is  true 
that  the  plaintiff  in  error,  both  in  the  pleading 
which  it  filed  in  the  case  and  in  the  argument 
here,  assails  that  statute,  as  taking  property 
without  due  process  of  law,  and  impairing  the 
obligation  of.  contracts;  but  as  the  defendant 
in  error  claims  nothing  under  that  statute, 
and  as  the  validity  or  invalidity  of  that  statute 
is  in  no  way  involved  in  the  judgment  of  dis- 
solution rendered  bv  the  state  court,  there  is  no 
question  here  of  which  this  court  has  jurisdic- 
tion. 

The  motion  in  that  case  to  diamias  the  writ 
of  error  is,  therefore,  granted. 


JOHN  S.  KNOX,  Jb.,  et  oZ.,  Plffs,  in  Err,, 

V. 

THE    EXCHANGE    BANK    OF    VIRGINIA, 
Use  of  George  W.  Camp,  Trustee. 

(See  8.  C.  12  Wall.  870-384.) 

Substitution  of  assignee  in  bankruptcy  for  par- 
ty to  action — re-instatement  of  case — state 
judgments,  when  not  reviewable — motion  de- 
nied. 

When  a  party  to  a  writ  of  error  has  been  declared 
bankrupt  and  an  assignee  duly  appointed  and  the 
writ  of  error  dismissed,  the  assignee  in  bankruptcy 
may  make  application  to  re-instate  it  aud  to  be 
substituted  for  the  bankrupt  as  plaintiff  in  error. 

Where  the  application  is  made  during  the  same 
term,  while  the  matter  is  still  within  the  control  of 
this  court,  the  substitution  asked  for  will  he  made 
if  the  case  is  one  which  ought  to  be  re-instated. 

This  court  is  not  authorized  by  the  Judiciary  act 
to  review  the  Judgments  of  the  state  courts,  be- 
cause their  Judgments  refuse  to  give  effect  to  valid 
contracts  or  because  such  Judgments,  in  their  ef- 
fect, impair  the  obligation  of  contracts. 

It  must  be  the  Constitution  or  statute  of  the 
state  which  Impairs  the  obligation  of  a  contract,  or 
the  case  does  not  come  within  our  Jurisdiction. 

Where  there  is  nothing  in  the  record  which  shows 
Jurisdiction  In  this  court,  the  motion  to  re-instate 
will  be  denied. 

[No.  500.] 
Submitted   Oct,   20,    J871.    Decided   Nov,    IS, 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

This  is  the  same  case  as  the  preceding,  ante, 
in  which  decision  was  made  earlier  in  the  term 
dismissing  the  writ  of  error.  The  assignee  in 
bankruptcy,  of  the  plaintiffs  in  error,  now 
moves  to  re-instate  the  case. 

The  case  is  further  stated  in  the  opinion  of 
the  court.   . 

Messrs.  Geo.  Wm.  Brent  and  0,  W.  Wattles, 
for  plaintiffs  in  error : 

The  judgment  of  the  circuit  court  for  Rich- 
mond was  based  on  the  ground  that  the  16th 
sectioii  of  the  Code  of  Virginia  was  a  contract, 
and  its  obligation  impaired  by  the  act  of  Feb. 
12,  1866.     In  Virginia,  the  Constitution  of  the 

Note. — What    questions    the    Federal    Supreme 
Court  tcill  consider  in  reviewing  the  judgment  of 
state  courts— -see  note,  63  L.  B.  A.  571. 
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state  has  this  provision  (article  vi.,  §  4)  : 
"When  a  judgment  or  decree  is  reversed  or  af- 
firmed by  the  supreme  court  of  appeals,  the 
reasons  therefor  shall  be  stated  in  writing,  and 
preserved  with  the  records  of  the  case. 

Do  not  the  reasons  for  the  judgment  consti- 
tute a  part  of  the  judgment? 

Mr.  E.  0.  Claughto^i,  for  defendant  in  error : 

The  real  grievance,  of  which  the  plaintiffs  in 
error  complain,  is  apparent  in  the  sentence  of 
the  petition,  immediately  preceding  the  assign- 
ment of  errors,  to  wit :  "The  Court  of  Appeals, 
however,  has  taken  a  different  view  of  the  sub- 
ject, and  has  treated  the  act  as  abrogating  §§ 
15  and  16.  If  such  is  the  effect,  the  obligation 
of  the  contract  has  been  impaired,  and  we  are 
entitled  to  invoke  this  court  to  protect  us 
against  the  violation  of  the  Constitution  of  the 
United  States."  The  obligation  of  the  con- 
tract, impaired  by  what?  By  the  act  of  Feb. 
12,  1866?  No,  but  by  the  construction  which 
the  court  of  appeals  placed  upon  the  act. 

R.  Co.  v.  Rock,  4  Wall.  177,  18  L.  ed.  381. 

The  decisions  of  this  court  have  invariably 
held  that  the  decisions  of  state  courts  constru- 
ing state  statutes,  are  not  within  the  25th  sec- 
tion of  the  judiciary  act  of  1789. 

McBride  v.  Hoey,  11  Pet.  167;  Strader  v. 
GraJuim,  10  How.  82;  Bk,  v.  Buckingha/m,  5 
How.  317;  12  How.  165. 

The  case  of  Furman  v.  'Nichol,  8  Wall.  44,  19 
L.  ed.  370,  is  the  latest  and  fullest  authority 
upon  the  question  of  jurisdiction. 

The  record  shows  that  there  was  no  question 
of  constitutionality  raised,  and  that  the  judg- 
ment of  the  court  below  was  enitrely  independ- 
ent of  any  such  consideration,  and  would  have 
been  the  same  if  the  act  of  Feb.  12,  1866,  had 
never  been  passed. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Since  the  order  of  the  court  dismissing  this 
case,  the  assignee  in  bankruptcy  of  Robert  F. 
Knox  and  John  S.  Knox,  Jr.,  has  made  appli- 
cation to  re-instate  it,  and  to  be  substituted  for 
them  as  plaintiff  in  error. 

In  the  case  of  Hemdon  v.  Howard,  9  Wall. 
664,  19  L.  ed.  809,  it  was  decided  that  the  prop- 
er course  when  a  party  to  a  writ  of  error  had 
been  declared  bankrupt  and  an  assignee  duly 
appointed,  was  for  the  assignee  in  bankruptcy 
to  make  application  to  re-instate  it  and  to  be 
substituted  for  the  bankrupt  as  plaintiff  in  er- 
ror. The  application  here,  being  made  during 
the  term,  while  the  matter  is  still  within  our 
control,  we  see  no  objection  to  the  substitution 
asked  for,  if  the  case  is  one  which  ought  to  be 
re-instated. 

The  motion  on  which  the  writ  of  error  was 
dismissed  last  spring  was  based  on  the  allega- 
tion that  no  question  is  found  in  the  record 
which  would  give  this  court  jurisdiction  to  re- 
view the  judgment  of  the  state  court.  As  it 
would  be  useless  to  set  aside  the  order  of  dis- 
missal merely  to  try  that  question  again,  on 
which  the  parties  were  fully  heard,  we  must 
now  inquire  if  that  objection  is  well  taken. 

The  case  seems  to  be  this;  The  Exchange 
Bank  of  Virginia  was,  by  its  charter,  author- 
ized to  issue  notes  of  circulation,  which  were 
made  a  valid  tender  to  the  bank,  in  payment 
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of  any  debt  due  to  it.  After  the  War  of  the  Re- 
bellion was  over,  a  law  was  passed  authorizing 
the  insolvent  banks  of  the  state  to  make  gen- 
eral assignments  for  the  benefit  of  their  cred- 
itors. The  exchange  Bank  being  in  that  condi- 
tion, made  such  an  assignment,  and  the  as- 
signee sued  and  recovered  against  the  present 
plaintiff  in  error,  a  judgment  on  a  debt  due  by 
them  to  the  bank.  In  the  progress  of  the  case 
the  defendants  brougttt  into  court  and  tendered 
notes  of  the  bank  sufficient  to  cover  the  debt, 
interest  and  costs  to  that  date  which  they 
pleaded  in  payment. 

The  court  of  appeals  of  Virginia,  in  the  iudg- 
ment  in  \irhich  this  writ  is  designed  to  bring 
before  us,  held  that  this  could  not  be  done^ 

It  is  now    argued  by*  the  plaintiff  in  error 

that  the   original   provision  in  the  charter  of 

the  bank  making  its  notes  receivable  for  debts 

due  to  it  was  a  contract;  and  that  the  obli^- 

tion  of  that  contract  has  been  impaired.     We 

have  decided  in  the  case  of  Furman  v.  Nichols 

8  Wall.  44,  19  L.  ed.  370,  that  such  a  law  does 

constitute   a    contract,   which  attaches  to  the 

notes    in    the     hands    of    anyone    to    whom 

thry   may    come,    and    we   agree   that    if   the 

383*]  ^trustee  of  the  bank  is  to  be  considered 

as  occupying,  for  the  purposes  of  this  suit,  the 

place  of  the  bank,  that  the  judgment  of  the 

court  of  appeals  was  erroneous. 

But  we  are  not  authorized  by  the  judiciary 
act  to  review  the  j.udgment8  of  the  state 
courts,  because  their  judgments  refuse  to  give 
effect  to  valid  contracts,  or  because  those  judg- 
ments, in  their  effect,  impair  the  obligation  of 
contracts.  If  we  did,  every  case  decided  in  a 
state  court  could  be  brought  here,  when  the 
party  setting  up  a  contract  alleged  that  the 
court  had  taken  a  different  view  of  its  obliga- 
tion to  that  which  he  held.  As  this  court  said 
in  Railr6<id  Co.  v.  Rock,  4  Wall.  181,  18  L.  ed. 
382,  it  must  be  the  Constitution,  or  statute  of 
the  state  which  impairs  the  obligation  of  a 
contract,  or  the  case  does  not  come  within  our 
jurisdiction.  See.  also.  Railroad  Co,  v.  Mc- 
Clure,  10  Wall.  511,  19  L.  ed.  997. 

What  statute  of  Virginia  is  supposed  to  af- 
fect unfavorably  the  contract  under  which 
these  notes  were  issued? 

It  is  rather  insinuated  than  fully  declared, 
ihMt  the  court  gave  such  effect  to  the  act  of 
February  1866,  under  which  the  bank  made 
its  assignment.  But  nothing  in  the  record 
shows  that  the  court  based  its  judgment  on 
any  such  proposition.  Nor  is  there  anything 
in  that  statute  which  by  any  possibility  can 
be  said  to  impair  the  force  given  to  those  notes 
by  the  charter  of  the  bank.  The  latter  statute 
merely  authorized,  in  general  terms  the  insol- 
vent banks  to  make  assignments  of  all  their 
effects  for  the  benefit  of  all  their  creditors. 
This  is  a  right  which  they  probably  had  before. 
But  whether  thejr  did  or  not  the  statute  con- 
tains no  expression  from  which  the  intent  to 
affect  the  value  of  the  notes  of  the  bank  as 
payment  for  its  debts  can  be  inferred. 

In  the  case  of  Nichol  v.  Furman  the  state  of 
Tennessee  passed  a  law  by  which  the  notes 
of  the  bank  receivable  by  its  charter  for  taxes 
were  no  longer  to  be  so  received;  and  this 
eourt  held  that  this  latter  statute  impaired 
the  obligation  of  the  contract  found  in  the 
charter.  But  there  it  was  the  statute  which 
12  Wall. 


worked  the  injury  and  it  was  the  judgment  of 
*the  state  court  holding  the  statute  [*384 
valid  which  gave  this  court  jurisdiction. 

So  in  the  case  of  Bridge  Props,  v.  Hohoken 
Co.  1  Wall.  148,  17  L.  ed.  578.  The  legislature 
of  New  Jersey  had  passed  a  law  authorizing 
the  company  to  erect  a  railroad  bridge  at  a 
certain  point  where  the  complainants  alleged 
that  they  had  an  exclusive  privilege  for  bridg- 
ing the  stream  under  a  statute  passed  many 
years  before.  If  the  first  statute  gave  this  ex- 
clusive ri^ht,  it  was  clear  that  the  second  stat- 
ute impaired  that  right  and  so  impaired  the 
obligation  of  the  contract.  This  we  held  to  be 
a  proper  subject  of  inquiry  by  this  court.  But 
in  the  present  case  tnere  can  be  no  pretense 
that  the  statute  which  authorized  the  assign- 
ment by  the  bank  impaired  the  obligation  of 
the  contract  to  rteceive  its  notes  for  its  debts, 
nor  does  the  ri^ht  or  claim  of  the  trustee  to  re- 
fuse the  notes  in  payment  rest  on  this  statute, 
or  on  any  construction  given  to  it  by  the  court. 

We  are  of  opinion  that  nothing  in  the  record 
before  us  shows  jurisdiction  in  this  court,  and 
the  motion  to  re-instate  is  for  this  reason, 
overruled. 


•DANIEL  EDWARDS,  Plff,  in  Err.,  [•446 

V. 

EMILE  TANNERET. 

(See  S.  C.  12  Wall.  446-462.) 
Jurisdiction  of  circuit  court. 

By  the  act  of  Congress  of  July  28,  1866,  transfer- 
ring into  the  Federal  courts  all  suits  in  the  provi- 
sional court  of  Louisiana,  it  was  not  the  design  of 
Congress  to  enlarge  the  Jurisdiction  of  the  Federal 
courts  In  the  Louisiana  district. 

Hence  the  circuit  court  had  no  jurisdiction  of 
an  action  commenced  in  the  provisional  court,  in 
wnicli  both  parties  were  citizens  of  Louisiana. 

[No.  189.] 

Argued  Nov,  7,  1871.     Decided  Nov.  20,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
Suit  was  brought  by  the  plaintiff  in  error,  in 
the  provisional  court  of  Louisiana,  for  money 
alleged  to  be  due  to  the  plaintiff  for  work  and 
materials.  Judgment  was  given  in  that  court 
for  the  plaintiff.  May  13,  1866.  July  17,  18C5, 
an  injunction  was  issued  in  said  court  against 
enforcing  said  judgment.  July  28,  1866,  Con- 
gress passed  an  act  transferring  all  suits, 
causes,  prosecutions  or  proceedings  in  that 
court,  to  the  United  States  district  court,  for 
the  eastern  district  of  Louisiana,  and  giving 
authority  to  the  circuit  court  to  hear  and  de- 
termine such  of  the  suits  or  proceedings  thus 
transferred,  as  the  circuit  court  could  take  ju- 
risdiction of  under  the  laws  of  the  United 
States.  Jan.  30,  1869,  a  writ  of  scire  facias 
was  issued  by  the  circuit  court  upon  said  judg- 
ment. Proceedings  being  subsequently  had  in 
said  court  upon  a  motion  to  show  cause,  by  the 
defendant,  an  order  was  entered  quashing  the 
said  writ  of  scire  facias,  and  decreeing  that  the 
cause  be  dismissed  from  said  court  as  proceed- 
ings which,  under  the  act  of  Congress,  must  re- 
main in  the  district  court;  whereupon  plaintiff 
sued  out  this  writ  of  error. 

Note. — Jurisdiction  of  United  States  circuit 
court  dependent  on  residence  of  parties;  proper 
place  of  suit — see  note,  36  L.  ed.  u.  S.  679. 
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The  case  is  further  stated  by  the  court. 

Messrs,  Weed  d  Clarke  and  Ccise  d  Rouse, 
for  plaintiff  in  error: 

The  case  in  which  the  judgment  in  favor  of 
the  plaintiff  was  rendered  was  not  a  "case 
pending"  within  the  intention  and  meaning  of 
the  2d  section  of  said  act  of  Congress.  It  had 
become  a  judgment,  and  being  such,  it  re- 
mained for  the  circuit  court  to  execute  it. 

Neither  in  the  state  courts  of  Louisiana,  nor 
in  the  United  States  court  in  said  state,  can 
the  execution  of  a  judgment  be  suspended  upon 
motion  for  a  rule  to  stay  execution.  The  exe- 
cution of  a  judgment  in  that  state  can  only  be 
suspended  upon  petition,  affidavit,  and  bond 
given  for  injunction. 

Clement  v.  Oakey,  2  Rob.  La.  91;  Minot  v. 
Bk,  of  U.  8.  4  Rob.  La.  490;  State  v.  Judge  of 
the  2d  Dist.  Ct,  9  La.  Ann.  301 ;  State  v.  Judge 
of  the  4th  Dist.  Ct.  18  La.  Ann.  110;  Wiley  v. 
Woodman,  19  La.  Ann.  188;  La.  Code  of  Pr. 
arts.  296,  304. 

The  circuit  court  of  Louisiana  erred  in  not 
adopting  those  decisions  as  the  rule  by  which 
it  should  have  disposed  of  the  plaintiff's  motion 
to  set  aside  the  execution,  issued  by  the  cir- 
cuit court  upon  said  judgment. 

U.  S.  V.  Morrison,  4  Pet.  124;  Nesmith  v. 
Shelden,  4  McLean,  375;  Bk.  v.  Longworth,  V 
McLean,  35;  Nesmith  v.  Sheldon,  7  How.  812; 
Hey  dock  v.  Stanhope,  1  Curt.  471;  Green  v. 
iVeai,  6  Pet.  291;  Suydam  v.  Williamson,  24 
How.  427,  16  L.  ed.  742;  Leffingwell  v.  WaArren, 
2  Black,  599,  17  L.  ed.  261;  Webster  v.  Cooper, 

14  How.  604. 

Mr.  T.  J.  Dur^nt,  for  defendant  in  error: 

The  plaintiff,  Edwards,  by  his  counsel,  ap- 
peared m  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  and  made  sug- 
gestions to  the  court  that  he  had  obtained  the 
judgment  in  the  United  States  provisional 
court  for  Louisiana,  and  omitting  all  mention 
of  the  injunction  which  had  restrained  the  ex- 
ecution of  that  judgment,  and  suggesting  that 
defendant  was  an  alien  and  citizen  of  the  Em- 
pire of  France,  obtained  an  order  to  transfer  to 
said  court  the  case  at  law,  in  which  he  had 
judgment,  leaving  behind  and  out  of  view,  as 
if  not  existing,  the  proceedings  in  injunction, 
and  actually  issued  a  writ  of  fi.  fa.,  although 
he  knew  that  he  was  then  under  injunction  to 
proceed  no  further  at  law. 

^he  circuit  court  ordered  that  the  cause  be 
dismissed,  as  proceedings  which,  under  the  act 
of  Congress  approved  July  28,  1866  ( 14  Stat,  at 
L.  344)  must  remain  in  the  archives  of  the 
clerk  of  the  district  court  of  the  United  States 
for  the  district  of  Louisiana.     ' 

That  is,  it  was  one  of  which  the  circuit  court 
had  no  jurisdiction. 

The  circuit  court  tried  the  issues  without  a 
jury,  and  gave  judgment  after  hearing  evidence 
on  the  law  and  the  fact.  The  parties  thus  con- 
stituted the  judge  an  arbitrator,  and  his  find- 
ings conclusive.    Qraham  v.  Bayne,  18  How.  62, 

15  L.  ed.  266. 

The  petition  filed  in  the  United  States  pro- 
▼isionai  court  of  Louisiana  styles  the  plaintiff 
a  "loyal  citizen,  residing  in  Louisiana;"  i.  e.,  a 
citizen  of  the  state  where  the  suit  is  brought, 
Louisiana. 

Tlie  citation  issued  to  defendant  on  this  pe- 
tition styles  him  a  citizen  of  the  state  of  Louis- 
iana.   See  Sedam  v.  Williams,  4  McLean,  56. 
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On  the  face  of  the  record,  then,  the  circuit 
court  could  have  no  jurisdiction,  and  the  order 
of  the  lower  court  for  the  case  to  remain  in  the 
district  court  was  right. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

By  the  1st  section  of  the  act  of  Congress  of 
July  28,  1866  (14  Stat,  at  L.  344),  all  suits, 
causes,  prosecutions  or  proceedings  then  ^n  the 
United  States  provisional  court  for  the  state 
of  Louisiana,  with  the  records  thereof,  were 
transferred  to  the  United  States  district  court 
for  the  eastern  district  of  the  state,  and  au- 
thority was  given  to  the  circuit  court  to  hear 
and  determine  such  of  the  suits  or  proceedings 
thus  transferred  as  tha  circuit  court  could  take 
jurisdiction  of,  under  the  laws  of  the  United 
States.  The  2d  section  of  the  act  directed,  in 
effect,  that  in  case  suits  or  proceedings  were 
then  pending  in  the  provisional  court  which 
could  not  have  been  instituted  in  the  circuit 
court  or  the  district  court  for  that  district,  the 
records,  when  removed  into  the  district  court, 
should  remain  therein,  without  further  action. 
And  by  the  3d  section  it  was  enacted  that  all 
judgments,  orders,  decrees,  and  decisions  of  the 
provisional  court  relating  to  the  causes  trans- 
ferred by  the  act  to  the  district  court  or  to  the 
circuit  court  held  in  the  eastern  district  of 
Louisiana,  should  at  once  become  the  judg- 
ments, orders,  decrees,  and  decisions  of  the 
said  district  court  or  the  said  circuit  court, 
imless  the  same  were  inconsistent  with  the 
rules  and  proceedings  thereof;  and  might  be 
enforced  as  the  judgments,  orders  and  decrees 
of  said  district  court  or  said  circuit  court. 

It  is  manifest  that  by  these  enactments,  no 
proceeding  of  any  description  was  intended  to 
be  transferred  into  the  circuit  court,  unless  it 
was  one  of  which  the  circuit  court  could  take 
jurisdiction  under  the  laws  of  the  United 
States,  as  they  were  prior  to  the  passage  of 
the  act. 

All  suits  and  proceedings  were  transferred 
into  the  district  court,  but  only  those  could 
be  acted  upon  by  either  the  district  or  circuit 
court  which  might  have  been  instituted  in 
those  courts,  or  one  of  them.  All  others  were 
directed  to  remain  in  the  district  court  with- 
out further  action.  It  was  not  the  design  of 
Congress  to  enlarge  the  jurisdiction  of  the  Fed- 
eral courts  in  the  Louisiana  district,  but  rather 
to  enable  them  to  take  up  and  dispose  of  cases 
which  were  within  their  jurisdiction,  but 
which  had  been  commenced  in  the  provisional 
court  and,  either  not  carried  to  judgment  when 
•that  court  was  abolished,  or,  if  carried  [*450 
to  judgment,  not  completed  by  execution. 

Such  being  the  purpose  and  meaning  of  the 
act,  it  becomes  necessary  to  inquire  whether 
this  was  a  case  of  which  the  circuit  court 
could  entertain  jurisdiction  under  the  laws  of 
the  United  States,  for  if  it  was  not,  it  never 
was  legally  transferred  into  that  court,  but  it 
remained,  by  force  of  the  statute,  in  the  dis- 
trict court.  The  record  discloses  that  the  suit 
was  brought  in  the  provisional  court  by  the 
plaintiff,  who  is  described  in  the  petition  as  a 
citizen,  residing  in  the  city  of  New  Orleans, 
against  the  defendant,  described  as  residing  on 
False  river,  in  the  parish  of  Pointe  Coupee. 
There  is  no  other  description  of  the  citizenship 
of  the  parties  contained  in  the  petition.     The 

79  U.  ft 


187a 


ROGEBS  y.  BiTTEB. 


317-322 


dtation,  however,  describes  both  the  plaintiff 
and  the  defendant  as  citizens  of  Louisiana,  and 
these  are  all  the  aTermcntJB  of  citizenship 
which  can  be  found  in  the  record.  As  the  suit 
was  brought  for  a  balance  of  an  account,  its 
subject-matter  did  not  bring  it  within  the  ju- 
risdiction of  the  circuit  court,  and  hence,  if  it 
was  a  case  of  which  that  court  could  entertain 
jurisdiction,  it  must  be  because  of  the  citizen- 
ship of  the  parties.  But  when  the  plaintiff  in 
an  action  invokes  the  jurisdiction  of  the  cir- 
cuit court  because  of  the  citizenship  of  the 
parties,  it  must  appear  upon  the  record  that 
the  citizenship  is  such  as  to  justify  the  court 
in  taking  cognizance  of  the  case.  And  certain- 
ly the  pleadings  here  exhibit  nothing  from 
which  the  court  can  see  that  both  parties  are 
not  citizens  of  Louisiana.  As  already  noticed, 
the  petition  makes  no  averment  respecting  the 
citizenship  of  the  defendant,  and  simply  de^ 
scribes  the  plaintiff  as  a  citizen,  without  as- 
serting of  what  state  or  kin^^dom.  And  the  ci- 
tation describes  both  parties  as  citizens  of 
Louisiana. 

It  is  true  that  after  the  judgment  was  ob- 
tained in  the  provisional  court  an  injunction 
was  granted  against  its  execution,  but  neither 
that  injunction  nor  the  bill  or  petition  upon 
which  it  was  founded,  can  be  considered  any 
part  of  this  record;  and  if  they  could,  they 
would  not  aid  the  plaintiff,  for  in  neither  of 
them  is  there  any  averment  of  the  citizenship 
451*]  •of  the  parties.  Nor  does  it  sufficient- 
ly appear  in  any  other  way  that  both  parties 
were  not  citizens  of  Louisiana.  The  plaintiff, 
indeed,  when  he  moved  for  the  transfer  of  the 
case  into  the  circuit  court,  suggested  that  the 
defendant  was  an  alien,  but  the  suggestion  was 
not  made  in  the  provisional  court.  No  proof 
of  it  was  offered,  and  the  alleged  alienage  was 
subsequently  denied.  It  is  clear,  therefore, 
that  the  case  was  not  one  of  which  the  circuit 
court  could  entertain  jurisdiction  under  the 
laws  of  the  United  States,  ;itid  that  it  was 
never  legally  transferred  to  that  court.  It  fol- 
lows that  the  order  dismissing  the  cause  was 
correct. 

We  are  to  be  understood  as  deciding  only 
what  is  before  us.  We  express  no  opinion  re- 
specting the  regularity  or  effect  of  the  injunc- 
tion which  was  obtained  in  the  provisional 
court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


317*1  ♦THEODORE  D.  ROGERS,  Plff.  in  Err., 

V. 

LOUIS  E.  RITTER  et  oZ. 
(See  8.  C.  12  Wall.  317-322.) 

Objection  not  taken  in  court  helow,  cannot  he 
heard — evidence  hy  comparison  of  handwrit- 
ing, when  not  admissible — when  toitness  com- 
petent to  testify  to  handwriting. 

An  objection  Insisted  upon  for  the  first  time  In 
this  court  Is  ineffectual. 


Evidence,  bj  comparison  of  handwriting,  is  not 
admissible  when  the  witness  has  had  no  previous 
knowledge  of  the  handwriting,  but  is  called  on  to 
testify  merely  from  a  comparison  of  hands. 

If  a  person  has  seen  another  write  his  name  but 
once,  he  can  testifv ;  and  he  is  equally  competent 
if  he  has  personally  communicated  with  him  br 
letter,  although  be  has  never  seen  him  write  at  all. 

There  are  other  modes  in  which  one  person  can 
I)ecomc  acquainted  with  the  handwriting  of  an- 
other, besides  having  seen  him  write  or  having  cor- 
responded with  him,  such  as  seeing  his  signature  to 
official  documents. 

[No.  174.] 
Argued  Oct.  26,  1871.    Decided  Nov.  20,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiff  in  error,  to  recover  possession  of  a 
certain  lot  of  ground.  Judgment  having  been 
given  for  the  defendants,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  M.  Blair  and  F.  A.  Dick,  for  plain- 
tiff in  error: 

The  court  below  erred  in  admitting  the  opin- 
ion of  the  defendants'  witness,  J.  F.  Sears,  as 
evidence  that  the  signature  of  Jos6  de  la  Cruz 
Sanchez  to  the  so-called  grant  to  Briones,  and 
the  signature  of  John  C.  Buchanan  to  the  in- 
dorsement thereon,  were  the  genuine  signatures 
of  those  persons. 

This  witness'  knowledge  of  the  signatures  of 
these  persons,  acquired  not  from  having  seen 
them  write,  nor  having  corresponded  with 
them,  but  from  seeing  writing  in  the  recorder's 
office  supposed  to  be  theirs,  and  from  nothing 
more,  did  not  render  his  opinion  on  that  sub- 
ject legal  evidence. 

2  Phil.  Ev.  pp.  595-613  and  notes,  480,  481. 
483;  2  Stark.  Ev.  612-518;  1  Greenl.  Ev.  §S 
577,  578 ;  Strother  v.  Lucas,  6  Pet.  767 ;  Oreavee 
V.  Hunter,  2  Carr.  &>  P.  477;  Goldsmith  v. 
Bane,  3  Halst.  87;  Thatcher  v.  Ooff,  11  La.  94. 

No  relaxation  from  the  ordinary  rules  of  ev- 
idence on  this  subject  could  be  claimed  on  ac- 
count of  the  antiquity  of  the  papers  sought  to 
be  proved,  because  these  papers  were  less  than 
twenty  years  old,  and  the  person  whose  signa- 
ture one  of  them  was  alleged  to  bear,  was  act- 
ually produced  in  court  by  the  plaintiff,  and 
swore  that  he  never  executed  said  papers. 

2  Phil.  Ev.  618  and  note,  485;  Jackson  v. 
Brookes,  8  Wend.  426;  Strother  v.  Lucas,  6 
Pet.  767;  1  Greenl:  Ev.  578. 

Nor  was  this  witness  called  as  an  expert,  to 
prove  whether  the  signatures  to  said  papers 
were  in  an  imitated  and  disguised  or  natural 
hand. 

Qoodtitle  v.  Braham,  4  T.  R.  497. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

Two  points  are  made  by  the  counsel  for  the 
plaintiff  in  error  against  the  affirmation  of 
this  judgment. 

It  is  insisted,  in  the  first  place,  that  the 


Note. — Evidence  of  handwriting  or  signature. 

The  admission  of  a  party  or  his  attorney  is  com- 
petent proof  of  K^nuineness  of  partv's  signature. 
Walbridge  v.  Kennison,  1  Esp.  143;  Steph.Ev.  26; 
SuTdaro  v.  Coombs,  3  Green,  138. 

Person  Is  not  required  to  testify  as  to  whether 
signature  is  his  till  he  has  seen  body  of  paper. 
This,  however,  is  in  discretion  of  court  on  cross- 
12  Wall. 


examination.  N.  Am.  F.  Ins.  Co.  v.  T*^roop,  22 
Mich.  161 :  Hardy  v.  Norton,  66  Barb.  527. 

Person  is  not  entitled,  nor  required  to.  but  may 
by  consent,  write  in  court  as  a  test.  Gilbert  v. 
Simpson.  6  Daly,  29 ;  King  v.  Donahue,  101  Mass. 
155,  14  Rep.  589 ;  Hutch  ins*  Case.  4  City  Hall  Rec. 
119:   Hayes  v.  Adams.  2  Sup.  Ct.   (T.  &  C.)   503. 

Witness  may  testify  positively  to  signature  of 
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^ant  in  1845,  by  Sanchez  to  Briones,  if  genu- 
ine should  have  been  excluded  from  the  jury, 
because  it  purported  to  be  a  grant  by  a  justice 
of  the  peace  of  the  jurisdiction,  and  no  such 
officer  had  any  power  to  grant  land  in  Cali- 
fornia after  the  end  of  the  year  1843.  But  in 
the  state  of  the  record,  this  court  is  not  called 
upon  to  decide  this  question,  for  it  does  not 
appear  that  the  objection  was  taken  in  the 
court  below. 

It  is  true  the  grant  was  attacked  there,  but 
on  an  entirely  different  ground.  The  main  con- 
troversy concerning  it  was  whether  or  not  it 
was  genuine.  Its  validity,  if  genuine,  does  not 
seem  to  have  been  questioned.  We  are  not, 
therefore,  required  to  travel  through  the  vari- 
ous laws  of  Mexico,  the  acts  of  California  gov- 
ernors, and  the  proceedings  of  departmental  as- 
semblies to  determine  at  what  period  of  time 
the  powers  of  justices  of  the  peace,  acting  as 
alcaldes,  to  grant  building  Ic^s  within  their 
jurisdiction,  ceased. 

It  is  insisted,  in  the  second  place,  that  com- 

Sarison  of  handwriting  is  in  no  case  legal  evi- 
ence,  and  as  it  was  admitted  to  prove  the 
genuineness  of  the  disputed  paper,  the  judg- 
ment should,  on  that  account,  be  reversed.  It 
is  certainly  true  that  the  ancient  rule  of  the 
common  law  did  not  allow  of  testimony  de- 
rived from  a  mere  comparison  of  hands,  and 
equally  true  that  there  has  been  a  great  diver- 
sity of  opinion,  in  the  different  courts  of  this 


country,  in  relation  to  this  species  of  evidence. 
But  in  England  this  rule  of  the  common  law, 
as  it  respects  civil  proceedings,  has  been  abro- 
gated by  the  legislature,  so  that  in  the  courts 
there,  at  the  present  day,  in  civil  suits,  the 
witness  can  compare  two  *  writings  [*321 
with  each  other,  in  order  to  ascertain  whether 
they  were  both  written  by  the  same  person. 
2  Tayl.  Ev.  1484.  It  is,  however,  not  neces- 
sary for  the  purposes  of  this  case  to  discuss 
the  subject  in  all  its  bearings,  nor  to  depart 
from  the  rule  laid  down  by  this  court  in 
Strother  v.  Lucas,  6  Pet.  763,  that  evidence  by 
comparison  of  hands  is  not  admissible  when 
the  witness  has  had  no  previous  knowledge  of 
the  handwriting,  but  is  called  upon  to  testify 
merely  from  a  comparison  of  hands.  The  wit- 
nesses who  testified  in  this  case  had  previous 
knowledge  of  Sanchez's  handwriting.  It  is 
true  this  knowledge  was  not  gained  from  see- 
ing him  write,  nor  from  correspondence  with 
him,  but  in  a  way  equally  effectual  to  make 
them  acquainted  with  it.  Sanchez  was  for 
many  years  under  Mexican  rule  in  California^ 
in  official  position,  acting  as  justice  of  the 
peace,  transacting  the  duties  of  alcalde,  cor- 
responding with  the  governor,  and  exercising^ 
for  a  time  the  power  conferred  upon  him  to 
grant  small  parcels  of  land  to  deserving  per- 
sons. (Col.  Hist,  of  San  Francisco,  by  Dwin- 
dle.) Necessarily,  in  the  course  of  the  ad- 
ministration of  the  duties  of  his  office,  he  had 


another,  leaving  means  of  knowledse  to  cross-ex- 
amination. Goodhue  v.  Bartlett,  5  McLean,  186 ; 
Whlttier  v.  Gould,  8  Watts.  485;  contra:  Slay- 
maker  V.  Wilson,  1  Penr.  &  W.  216. 

If  A  person  cannot  testify  positively  to  the  par- 
ticular signature,  he  mav  to  general  acquaintance 
with  writing  of  person,  then  to  his  means  of  knowl- 
edge, and  then  whether  the  signatare  Is,  or  he  be- 
lieves it  to  be,  that  of  the  party.  If  he  does  not 
give  means  of  knowledge,  opposite  party  may  cross- 
examine  as  to  this  before  he  testifies  to  signature. 
Slaymaker  v.  Wilson,  1  Penr.  &  W.  216 ;  McCracken 
v.  West,  17  Ohio.  16;  Barnich  v.  Wood,  3  Jones, 
206 ;  Henderson  v.  Bank,  11  Ala.  856 ;  Moody  v. 
Rowell,  17  Pick.  490 :  Hopkins  v.  Meggulrre,  35  Me. 
«  78;  Fash  v.  Blake,  38  HI.  363;  Shitler  v.  Bremer, 
23  Pa.  St.  418 ;  Clark  v.  Freeman,  25  Pa.  St.  133. 

To  qualify  a  witness  to  handwriting  there  is  no 
standard  fixed.  It  is  sufficient  If  he  has  seen  per- 
son write  or  writing  be  acknowledged  or  that  he 
has  received  letters  from  him  in  answer  to  letters 
written  to  .him,  or  that  in  course  of  business  he  has 
habitually  acted  on  papers  purporting  to  be  signed 
by  person,  or  that  as  a  public  officer  he  has  had  to 

?ass  on  party's  signature.  Smith  v.  Walton,  8  Gill, 
7;  Edelen  v.  Gough,  8  Gill,  87;  Rldeout  v.  New- 
ton, 17  N.  H.  71 ;  Rex  v.  Hornstooke,  25  St.  Tr.  71 ; 
Magee  v.  Osborn.  32  N.  Y.  669  ;  Hammond  v.  Varian, 
54  N.  Y.  398 :  State  v.  Spence,  2  Har.  348 ;  Johnson 
V.  Daverne,  l9  Johns.  134,  10  Am.  Dec.  198 ;  Til- 
ford  V.  Knott,  2  Johns.  Cas.  211 ;  Southern  Ex- 
press Co.  V.  Thornton,  41  Miss.  216 ;  Doe  v.  Sucker- 
more,  5  Ad.  Sc  B.  703 ;  Bowman  v.  Sanborn,  25  N. 
H.  87;  Hess  v.  State,  5  Ohio.  5;  Amherst  B*k  v. 
Root.  2  Met  522 ;  B'k  of  Com.  v.  Mudgett,  44  N.  Y. 
514 ;  U.  S.  V.  Champagne,  1  Ben.  241 ;  State  v. 
Allen,  1  Hawks.  6.  9  Am.  Dec.  616 ;  Pope  v.  Askew, 

1  Ired.  L.  16,  35  Am.  Dec.  729;  Hammond's  Case, 

2  Greenl.  33,  11  Am.  Dec.  39;  U.  S.  v.  Simpson, 

3  Penr.  &  W.  437,  24  Am.  Dec.  331 ;  Cochran  v. 
Butterfleld.  18  N.  H.  115;  45  Am.  Dec.  363. 

As  to  the  comparison  of  the  writing  to  be  proved 
with  other  writings  at  common  law  this  could  only 
be  those  already  in  evidence,  and  this  rule  is  adopt- 
ed in  many  states.  Moore  v.  U.  S.  91  U.  S.  270 ; 
Williams  V.  Drexel,  14  Md.  566;  Henderson  v. 
Hackney.  16  Ga.  521 ;  Hanley  v.  Gandy,  28  Tex. 
211;  Clay  v.  Anderson,  10  W.  Va.  49;  State  v. 
Givens,  5  Ala.  747 ;  Tome  v.  Parkersburg  R.  Co.  30 
Md.  36,  17  Am.  Rep.  540 ;  Kannon  v.  Galloway,  58 
Tenn.  230;  Rowt  v.  Kyle.  1  Leigh.  216;  State  v. 
Givens.  5  Ala.  747 :  Pierce  v.  Northey,  14  Wis.  9 ; 
West  T.  State.  22  N.  J.  L.  212 ;  Trnsteei  v.  Misen- 
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heimer.  78  111.  22 ;  Clark  v.  Rhodes.  2  Helsk.  206 ; 
Otey  V.  Hoy,  3  Jones,  407 ;  Van  Sickle  v.  People,  29 
Mich.  61 ;  McAllister  v.  McAllister,  7  B.  Mon.  269. 

In  other  states  comparison  of  disputed  writings 
with  others  proved  genuine  is  allowed  by  statute. 
28  and  29  Vict.  C.  18  I  8;  Iowa  Code,  S  8.656; 
Law  of  N.  Y.  1880,  ch.  36. 

The  decisions  In  some  states  allowed  snch  com- 
parison without  a  statute.  Wilson  v.  Beauchamp» 
50  Miss.  24;  State  v.  Hastings.  58  N.  H.  452 ;  Lyon 
V.  Lyman,  5  Conn.  55 ;  Moody  v.  Rowell,  17  Pick. 
490,  28  Am.  Dec.  317 ;  Woodman  v.  Dana,  52  Me. 
9 ;  Homer  v.  Wallis,  11  Mass.  309.  6  Am.  Dec.  169  ; 
Bacon  v.  Williams,  13  Gray,  572 ;  Baker  v.  Haines* 
6  Wheat.  284,  36  Am.  Dec.  224  ;  Bi-agg  v.  Colwell, 
19  Ohio  St.  4l8 ;  Haycock  v.  Greup,  57  Pa.  St.  438  ; 
B'k  of  Lancaster  v.  Whitehall.  10  S.  &  R.  110; 
State  V.  Hastings,  53  N.  H.  452;  Adams  v.  Fleld» 
21  Vt.  256;  Demerritt  v.  Randall,  116  Mass.  331. 

There  Is  one  exception  to  the  common-law  rule 
in  regard  to  comparison  of  handwriting.  If  the  in- 
strument  to  be  used  as  a  standard  is  properly  in 
evidence  in  the  cause  for  other  purposes  then  the 
signature  or  paper  in  question  may  be  compared 
with  it  by  the  Jury.  Jnmpertz  v.  People.  21  III.  375  ; 
Kernln  v.  Hill.  37  III.  209 ;  Brobston  v.  Cahill.  64 
HI.  358;  Whitney  v.  Brunnell,  8  La.  Ann.  429; 
State  V.  Fritz,  23  La.  Ann.  55 ;  Williams  v.  Drexel* 
14  Md.  566 ;  Smith  v.  Walton.  8  Gill,  86 :  Tome  v. 
Parkersburg  R.  Co.  89  Md.  36,  90,  17  Am.  Rep.  540  ; 
Van  Wyck  v.  Mcintosh,  14  N.  Y.  442 ;  Randolph  v. 
Loughlin,  48  N.  Y.  459 ;  Miles  v.  Loomis,  10  Han» 
375:  Ard.  76  N.  Y.  288.  31  Am.  Rep.  470. 

There  also  is  an  exception  in  some  cases  when 
the  writing  is  too  old  lor  any  living  witness  to 
prove  it.  Woodard  v.  SplUer,  1  Dana.  180.  25  Am. 
Dec   139. 

Genuineness  of  a  signature  to  a  lost  instrument 
may  be  testified  to  by  an  expert  who  has  examined 
the  signature,  and  who  testifies  to  his  recollection 
as  compared  with  genuine  signatures  in  evldencA. 
Abbott  V.  Coleman.  22  Kan.  250,  31  Am.  Rep.  186. 

Court  may  exclude  another  writing  made  bjr 
party  during  the  trial  for  the  purpose  of  evidence 
and  offered  hv  him  for  comparison.  Com.  v.  Allen» 
128  Mass.  46,  35  Am.  Rep.  356. 

Expert  who  has  no  knowledge  of  writing;  of  per- 
son, except  from  seeing  him  write  several  times* 
and  that  only  for  the  purpose  of  testlfving,  is  in- 
competent. Reese  v.  Reese,  90  Pa.  St.  89,  35  Am. 
Rep.  634. 

See,  also,  notes,  62  L.  R.  A.  817 :  63  L.  R.  A. 
163,  427.  987,  968 ;  and  64  L.  B.  A.  803.  ^^  „    . 
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occasion  frequently  to  attach  his  signature  to 
papers  of  importance.  These  papers,  after  the 
United  States  took  possession  of  the  country, 
were  deposited  in  the  recorder's  office  of  San 
Francisco,  and  the  surveyor  general's  office, 
where  the  Mexican  archives  are  kept.  San- 
chez also,  as  did  most  of  the  native  Califomi- 
ans  and  Mexicans  who  had  been  in  public  life, 
appeared  before  the  United  States  Land  Com- 
mission, which  sat  in  San  Francisco,  to  deter- 
mine the  validity  of  Spanish  grants,  and  gave  his 
depositions.  These  depositions,  with  the  other 
papers  of  the  commission,  at  the  expiration  of 
it,  were  taken  to  the  office  of  the  Land  Com- 
missioner at  Washington.  As  no  question  was 
raised  on  the  trial,  of  the  genuineness  of  these 
various  writings— Sanchez  was  present  and  in- 
terposed no  objection — they  must  be  consid- 
ered, if  not  as  having  been  acknowledged  by 
him,  at  least  as  having  been  proved  to  the  sat- 
isfaction of  the  court. 

In  this  condition  of  things.  Sears,  the  clerk 
in  the  recorder's  office  for  eight  years,  having 
the  especial  charge  of  the  records;  Hopkins, 
the  custodian  of  the  archives  for  an  equal 
length  of  time,  and  Fisher,  the  secretary  and 
interpreter  for  the  Board  of  Land  Commis- 
sioners, were  called  upon  to  testify  upon  the 
subject  of  the  disputed  signature.  In  order  to 
lay  a  foundation  for  their  competency,  they 
were  requested  to  state  whether  they  were  ac- 
quainted with  the  handwriting  of  Sanchez,  and 
to  give  their  means  of  knowledge.  Each  and 
all  answered  that  they  were  familiar  with  it, 
and  told  how  they  knew  it.  Sears  had  fre- 
quently seen  it  in  his  office  and  had,  many 
times,  made  certified  copies  of  the  papers  to 
which  it  was  attached,  for  the  use  of  the 
courts.  Indeed,  so  familiar  was  he  with  it, 
that,  in  speaking  of  it  and  the  handwriting  of 
another  person,  he  said:  "I  have  seen  so 
many  instruments  and  papers  passing  through 
my  hands,  that  these  signatures  (naming 
them)  are  like  household  implements  with  us." 
Hopkins,  an  expert  in  detecting  writing  not 
genuine,  had  examined  the  correspondence  of 
Sanchez,  while  justice  of  the  peace,  with  the 
governor,  and  other  papers  in  the  archives,  to 
which  his  signature  was  affixed,  quite  often, 
and  was,  therefore,  well  acquainted  with  it. 

Fisher  knew  it,  because  he  had  the  custody, 
during  the  term  of  the  board  of  land  commis- 
sioners, of  all  the  depositions  taken  by  them, 
and  acted  as  interpreter  for  those  who  could 
not  speak  the  English  language.  The  party 
making  the  depositions  was  required  to  sign 
them,  after  one  of  the  commissioners  had  ad- 
ministered the  oath.  Then  they  passed  into 
Fisher's  hands,  as  secretary,  who  indorsed 
them  and  put  them  among  the  papers  of  the 
case.  Sancnez's  testimony,  with  many  others, 
was  taken,  and  although  Fisher  could  not 
swear  that  he  had  actually  seen  him  write  his 
name,  he  believed  he  had,  and  at  any  rate  he 
should  know  his  signature  from  having  seen  it 
to  the  depositions. 

The  circuit  court,  after  these  witnesses  had 
stated  the  manner  in  which  they  formed  their 
knowledge  of  the  handwriting  of  Sanchez,  al- 
322*1  lowed  them  *to  testify  whether  his 
sijHiatnre  to  the  grant  in  controversy  was  genu- 
iT'e  or  not;  and  the  inquiry  is:  Did  the  court 
12  Wall. 


err  in  its  ruling  on  this  point?  Obviously,  the 
evidence  is  not  obnoxious  to  the  objection  that 
it  is  a  mere  comparison  of  hands;  that  is,  a 
comparison  by  a  juxtai)osition  of  two  writings, 
in  order  to  enable  a  witness,  without  previous 
knowledge  of  the  handwriting  of  the  party,  to 
determine  by  such  comparison  whether  both 
were  written  by  the  same  person. 

The  witnesses  in  this  case  were  conversant 
with  the  signature  of  Sanchez,  and  swore  to 
their  belief,  not  by  comparing  a  disputed  with 
an  acknowledged  signature,  but  from  the 
knowledge  they  had  previously  acquired  on  the 
subject.  The  text  writers  all  agree,  that  a  wit- 
ness is  qualified  to  testify  to  the  genuineness 
of  a  controverted  signature  if  he  has  th» 
proper  knowledge  of  the  party's  handwriting. 
The  difficulty  has  been  in  determining  what  is 
proper  knowledge,  and  how  it  shall  be  ac- 
quired. It  is  settled  everywhere,  that  if  a  per- 
son has  seen  another  write  his  name  but  once 
he  can  testify,  and  that  he  is  equally  compe- 
tent, if  he  has  personally  communicated  with 
him  by  letter,  although  he  has  never  seen  him 
write  at  all.  But  is  the  witness  incompetent 
unless  he  has  obtained  his  knowledge  in  one  or 
the  other  of  these  modes?  Clearly  not,  for  in 
the  varied  affairs  of  life  there  are  many  modes 
in  which  one  person  can  become  acquainted 
'with  the  handwriting  of  another,  besides  hav- 
ing seen  him  write  or  corresponded  with  him. 
There  is  no  good  reason  for  excluding  any  of 
these  modes  of  getting  information  and  if  the 
court  on  the  preliminary  examination  of  the 
witness,  can  see  that  he  has  that-  degree  of 
knowledge  of  the  party's  handwriting  which 
will  enable  him  to  judge  of  its  genuineness,  he 
should  be  permitted  to  give  to  the  jury  his 
opinion  on  the  subject. 

This  was  done  in  this  case,  and  it  is  manifest 
that  the  three  witnesses  told  enough  to  satisfy- 
any  reasonable  mind  that  they  were  better  able 
to  judge  of  the  signature  of  Sanchez,  than  if 
they  had  only  received  one  or  two  letters  from 
him,  or  saw  him  write  his  name  once. 

The  judgment  is  affirmed. 


♦SAMUEL  S.  THORP  et  al,  Appta.,     ['40^ 

V, 

SAMUEL  S.  HAMMOND  et  oZ. 

(See  8.  C.  12  Wall.  408-418.) 

Custom  to  have  no  lookout^  u?hen  insufficient-^ 
when  one  oumer  liable  for  collision — when 
other  owners  need  not  he  joined. 

A  custom  of  the  sea.  not  to  have  a  lookout  in  the 
day-time  or  while  reeflo)?,  If  it  were  proved,  woultf 
not  be  sufflclcnt  to  justify  the  absence  of  a  lookout 
in  a  case  when  the  vessel  was  in  close  proximity  to- 
two  others. 

One  of  several  owners,  who  commanded,  sailedf 
and  exclusively  managed  a  vessel  aud  was  the  char- 
terer, is  responsible  for  the  tortious  acts  of  the* 
vessel. 

That  the  other  owners  are  also  sued  with  him  is 
no  bar  to  a  recovery  against  him,  as  tt  is  In  accord- 
ance with  admiralty  practice  to  decree  against  one^ 
of  several  respondents  to  a  libel  for  a  tort,  and  to 
discharge  the  others. 

[No.  184.] 

Argued  Oct.  SI,  1871.    Decided  Nov  20,  1871. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  lihel  in  this  case  was  filed  in  the  district 
court  of  th»-»  United  States  for  the  southern 
district  of  New  York,  by  the  appellant  to  re- 
cover damages  resulting  from  a  collision.  A 
decree  having  been  entered  dismissing  the 
libel,  the  libelants  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  aflirmed. 
Whereupon  the  libelants  took  a  further  appeal 
to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  D.  McMahon,  for  appellants: 

As  a  matter  of  fact,  we  respectfully  submit 
that  the  evidence  in  the  transcript  of  the  rec- 
ord fails  to  show  that  the  vessel  was  so  much 
under  the  exclusive  control  of  Hammond  as  to 
relieve  the  general  owners  from  their  liability 
for  the  negligent  navigation  of  the  master  and 
crew,  as  set  up  in  the  defendants*  answer 
below. 

By  the  local  law  of  New  York  under  such  an 
arrangement,  the  general  owners  (the  various 
appellees)  were  responsible  for  the  engage- 
ments and  misfeasances  of  the  master,  Ham- 
mond. 

Saxton  V.  Read,  Lalor's  Supp.  to  Hill  &  D., 
323,  is  directly  in  point;  Kenzel  v.  Kirk,  37 
Barb.  113;  32  How.  Pr.  269;  McCready  v. 
Thome,  49  Barb.  438;  Basset  v.  Crowell,  3 
Robt.  (N.  Y.)  72;  Vose  v.  Cockroft,  45  Barb. 
58;  Sager  v.  Nichols,  1  Daly,  1;  Kohler  v. 
Wright,  7  Bosw.  318;  Sims  v.  Howard,  40  Me. 
276. 

Under  the  general  admiralty  law,  by  which 
5t  is  presumed  this  court  will  construe  the  lia- 
bility sought  to  be  charged  upon  the  appellees, 
we  submit  that  they  are  clearly  liable  to  the 
appellants;  assuming,  of  course,  that  the  in- 
jury in  question  was  occasioned  by  the  negli- 
gence of  those  navigating  the  R.  H.  Huntley. 

1.  The  act  of  Congress  of  March  3,  1851,  §  3, 
9  Stat,  at  L.  635,  in  effect,  declares  such  to  be 
the  responsibility  of  the  general  owners,  to 
the  extent  of  the  value  of  the  colliding  vessel 
and  its  freight. 

Construction  has  been  given  to  this  section 
by  Walker  v.  Ins.  Co.  14  Gray,  288;  Allen  v. 
Mackay,  6  Law  Rep.  (N.  S.)  686;  Spring  v. 
Haskell,  14  Gray,  309. 

2.  The  5th  section  of  the  same  act  provides 
that  the  charter  or  charterers  of  any  ship  or 
vessel,  in  case  he  or  they  shall  ,man,  victual 
and  navigate  such  vessel  at  his  or  their  own 
expense,  or  by  his  or  their  own  procurement, 
hhall  be  deemed  the  owner  or  owners  of  such 
vessel  within  the  meaning  of  this  act;  and 
0uch  ship  or  vessel,  when  so  chartered,  shall 
be  liable  in  the  same  manner  as  if  navigated 
by  the  owner  or  owners  thereof. 

Hill  V.  Golden  Gate,  5  Am.  L.  Reg.  142. 

This  section,  we  respectfully  submit,  does 
not  apply  to  this  case;  for  Samuel  S.  Ham- 
mond was  not  a  charterer,  nor  did  he  navigate 
the  schooner  Huntley  at  his  own  expense. 
The  proof  shows  that  he  paid  the  crew  and  for 
their  victualing;  but  the  port  charges  were 
divided.  The  owners  paid  for  the  repairs,  and 
the  ship  chandlery  bills;  %.  e,,  they  were  taken 
out  of  their  share  of  the  gross  earnings.  The 
earnings  were,  with  these  exceptions,  divided. 
He  lacked  several  of  the  essential  elements  of 
a  charterer. 
420 


It  is  against  the  policy  of  the  maritime  law, 
that  these  secret  arrangements  between  a  mas- 
ter and  owners  should  qualify  the  maritiipe  li- 
ability of  the  general"  owners  to  third  parties. 

To  all  the  world,  the  master  of  a  vessel  is 
the  accredited  and  presumptive  agent  of  tlie 
general  owners,  in  matters  connected  with  the 
navigation  of  a  vessel. 

The  Vrow  Judith,  1  C.  Rob.  151;  U.  8.  v. 
The  Malek  Adhel,  2  How.  234;  The  Columbia, 
1  C.  R6b.  156;  The  Druid,  1  W.  Rob.  399. 

This  point  couid  not  have  been  raised  under 
the  pleadings,  as  they  were  in  the  district 
court  below.  The  Commander-in-Chief,  1  Wall. 
52,  17  L.  ed.  611. 

At  common  law,  any  number  of  tort-feasors 
might  be  joined  as  defendants  in  the  same  ac- 
tion, at  the  suit  of  the  party  aggrieved,  and  a 
failure  to  inculpate  any  one  or  more  of  such 
parties  was  not  ground  for  nonsuit  as  to  all. 

Archb.  PI.  72;  1  Chit.  PL  99,  and  cases  cited; 
Low  V.  Mumford,  14  Johns.  426. 

In  admiralty,  parties  who  are  injured  by  a 
collision  have  been  allowed  to  maintain  their 
libel  in  rem,  and  also  their  libel  in  personam^ 
against  different  vessels  and  the  different  per- 
sons doing  the  injury  complained  of.  In  these 
actions  some  defendants  have  been  discharged, 
and  others  have  been  held. 

Newell  V.  Norton,  3  Wall.  266,  18  L.  ed.  272, 
opinion;  Smith  v.  The  Creole  d  Sampson,  2 
Wall.  Jr.  485;  Chase  v.  Crary,  24  How.  Pr. 
159. 

Under  the  5th  section  of  the  act  of  185 1,  if 
Samuel  S.  Hammond  be  considered  to  be  the 
charterer  of  the  schooner  R.  H.  Huntley,  it 
was  proper  in  the  libel  to  call  him  owner,  for 
the  words  of  the  act  are,  that  he  is  "to  be 
deemed  the  owner  of  such  vessel." 

On  the  merits  of  the  collision,  the  libelants 
were  clearly  entitled  to  recover. 

Messrs.  lUcliard  H.  Huntley  and  Wim. 
Fullerton,  for  appellees: 

The  libelants  cannot  recover,  because  they 
have  sued  the  general  owners  of  the  colliding 
vessels  in  personam;  whereas,  the  vessel  was 
not  in  their  employ;  was  not  managed  or  con- 
trolled by  them;  was  not  victualed  nor 
manned  by  them ;  was  not  sailed  by  their  agent 
nor  by  a  person  in  their  employ. 

Lyman  v.  Redman,  23  Me.  289;  Hallet  v. 
Ins.  Co.  8 'Johns.  272;  McCabe  v.  Doe,  2  E.  D. 
Smith,  64;  Clendaniel  v.  Tuckerman,  17  Barb. 
184;  Tuckerman  v.  Brown,  17  Barb.  191. 

The  owner  of  a  vessel  is  never  made  liable 
as  a  carrier  merely  by  virtue  of  his  ownership. 

The  vessel  must  also  have  been  in  his  em- 
ployment, so  as  to  make  him  a  party  to  the 
contract  for  carriage. 

Nor  is  it  material  to*  the  question  of  liabil- 
ity, whether  the  owner  of  the  vessel  receive  for 
its  use  a  stipulated  sum  or  a  share  of  its 
earnings. 

Cutler  y.  Winsor,  6  Pick.  335,  cited  in  the 
opinion  of  the  judge  who  tried  the  case,  is  to 
this  effect.  See,  also,  Thompson  v.  Hamilton, 
12  Pick.  426;  Taggard  v.  Loring,  16  Mass.  336; 
Reynolds  v.  Toppan,  15  Mass.  370;  Manter  w. 
Holmes,  10  Met.  402. 

The  judgment  of  the  circuit  court  was  right, 
and  should  be  affirmed. 

Sherman  v.  Fream,  30  Barb.  481;  Baker  v. 
Huckina,  6  Gray,  596;  Sproat  v.  Donnell,  26 
Me.  186;  Manter  v.  Holmes,  10  Met.  402;  Na.sh 
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V.  Parker,  38  Me.  489;  Lincoln  ▼.  Wright,  23 
Pa.  76. 

These  are  all  decisions  of  state  and  common- 
law  courts,  but  they  profess  to  follow  admiralty 
rules,  and  are  sustained  by  Federal  and  ad- 
miralty court  decisions. 

Webb  V.  Peirce,  1  Curt.  104;  Thomas  v.  Os- 
borne, 19  How.  22,  15  L.  ed.  534. 

But  aside  from  all  decisions,  the  statute  (9 
Stat,  at  L.  635,  §§  3-5)  seems  to  set  this  mat- 
ter entirely  at  rest,  and  conclusively  to  dispose 
of  the  question. 

The  libelants  cannot  recover  because  they, 
and  not  the  respondents,  were  guilty  of  the 
negligence  which  caused  the  collision. 

The  Brothers  was  under  full  sail  and  per- 
fectly manageable,  while  the  Huntley  was  un- 
der head  sails  only  and  was  reefing,  and  in  such 
position  she  was  crippled,  and  was  to  be  con- 
sidered and  treated  as  a  favored  vessel. 

It  appears  to  be  customary,  under  such  cir- 
cumstances, not  to  keep  a  special  lookout,  and 
this  custom  the  Brothers  should  have  known. 

But  if  the  principle,  that  the  stronger  should 
give  way  to  the  weaker,  is  admitted,  such  look- 
out was  unnecessary  in  any  case,  until  the 
Brothers  proves  that  her  sudden  going  about 
in  the  manner  she  did,  was  not  tne  cause  of 
the  collision,  and  this  she  has  not  attempted 
to  do. 

Mr.  Justice  Strons  delivered  the  opinion  of 
of  the  court: 

This  was  a  case  of  collision,  in  which  the 
libelants  impleaded  the  respondents  personally, 
as  owners  of  the  schooner  R.  H.  Huntley.  The 
libel  averred  that,  on  the  12th  day  of  February, 
1860,  the  schooner  Brothers,  owned  by  the 
libelants,  was  negligently  run  into  and  sunk 
on  the  high  seas  by  the  R.  H.  Huntley,  in 
consequence  of  the  mismanagement  of  those  on 
board  the  Huntley  and  in  charge  of  her. 

Tlie  manner  in  whidi  the  collision  occurred, 
as  we  gather  from  the  evidence,  was  as  fol- 
lows: On  the  morning  of  the  day  above  men- 
tioned, three  schooners,  the  William  Capes, 
the  Brothers,  and  the  R.  H*.  Huntlev,  all  bound 
for  New  York,  were  proceeding  up  the  New  Jer- 
sey coast,  not  far  below  Sandy  Hook.  They 
were  all  heavily  laden  and  sailing  close-hauled, 
having  the  wind  about  north-northwest,  blow- 
ing fresh  and  fitfully.  The  general  direction 
of  their  courses  was  about  the  same.  The  ves- 
sels were  near  each  other,  the  Capes  in  advance 
and  the  Huntley  next:  After  sailing  thus, 
from  eight  in  the  morning  until  after  nine, 
the  wind  having  veered  more  northwardly,  all 
the  schooners  tacked  toward  the  northeast, 
thus  standing  off  shore.  When  the  Huntley 
tacked  to  stand  out,  she  lowered  her  mainsail, 
in  order  to  take  in  reefs;  but  the  Capes  and 
the  Brothers  continued  to  carry  the  same  sail 
they  had  carried  before.  In  consequence  of 
this,  the  Brothers  passed  the  Huntley,  though 
on  the  leeward  side,  running  at  the  speed  of 
seven  or  eight  knots,  while  the  speed  of  the 
Huntley  was  only  four  or  five.  All  the  ves- 
sels ran  on  the  off  «hore  tack,  some  fifteen  or 
twenty  minutes,  which  carried  them  about  two 
miles  out  to  sea.  The  Capes  then  went  about 
nnd  stood  in  shore  on  her  starboard  tack,  tlie 
Brothers  following  very  soon  after;  but  be- 
fort*  th«  latter  could  gather  headway  after 
tacking,  the  Huntley  ran  into  her,  head  on, 
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striking  her  abaft  the  main  rigging,  and  caus- 
ing her  to  sink  in  half  or  three  Quarters  of  an 
hour.  All  the  witnesses  agree  that  when  the 
Brothers  tacked  to  stand  in  shore,  the  Hunt- 
ley was  astern  of  her,  although  they  differ  re- 
specting the  distance  at  which  she  was  astern. 
The  evidence,  however,  satisfactorily  estab- 
lishes that  it  was  not  less  than  five  or  six  hun- 
dred yards,  the  Huntley  being  slightly  to  the 
windward.  It  is  also  clearly  proved  that  there 
was  no  lookout  on  the  Huntley;  that  no  one 
on  board  of  her  saw  the  Brothers  when  she 
tacked,  or  when  she  was  in  stays,  or  noticed 
her  at  all  after  her  tacking,  \mtil  it  was  too 
late  to  avoid  a  collision.  Though  hailed  from 
the  Brothers,  and  told  to  keep  off,  no  atten- 
tion was  given  to  the  hail.  The  evidence  also 
leaves  no  doubt  that  had  those  in  charge  of 
the  Huntley  been  watchful,  had  they  seen  the 
Brothers  when  she  went  about,  it  would  have 
been  entirely  in  their  power,  by  porting  their 
helm,  to  pass  under  the  Brothers*  stem. 

It  is  plain,  as  respects  the  merits  of  this  suit, 
that  the  collision  *was  the  result  of  [*414 
gross  carelessness  in  the  management  of  the 
Huntley.  Knowing,  as  the  master  did,  that 
there  were  two  schooners  in  close  proximity  to 
his  own;  knowing,  also,  as  he  must  have 
known,  that  they  were  beating  out  their  tacks, 
and  would  probably  soon  come  about  and  put 
in  shore,  there  can  be  no  excuse  for  his  failure 
to  keep  watch  of  their  movements  and  to  no- 
tice the  change  of  course  by  the  Brothers  in 
season  to  port  his  helm  and  thus  pass  under 
her  stern.  That  the  hands  on  the  Huntley 
were  engaged  in  reefing  the  mainsail  certain- 
ly did  not  relieve  her  from  all  obligation  to  (^ 
serve  the  commonest  precautions  against  in- 
flicting an  injury  upon  a  neighbormg  vessel 
ahead,  especially  when  the  movements  of  that 
vessel  were  precisely  what  ought  to  have  been 
anticipated. 

The  respondents,  however,  insist  that  it  is  a 
custom  of  the  sea  not  to  have  a  lockout  in 
the  daytime,  or  while  reefing,  and  they  have 
produced  witnesses  to  prove  such  a  custom. 
But  the  evidence  falls  far  short  of  showing 
that  such  a  custom  exists  generally,  and  if  it 
were  proved,  it  would  not  be  a  reasonable  one, 
sufficient  to  justify  the  absence  of  a  lookout  in 
such  a  case  as  this,  when  the  Huntley  was  in 
close  proximity  to  two  other  vessels,  both  beat- 
ing to  the  windward,  and  one  of  them,  at 
least,  expected  soon  to  cross  her  bow. 

It  has  not  been  claimed  that  the  collision 
was  the  result  of  inevitable  accident,  without 
fault,  but  the  respondents  contend  that  it  was 
due  to  the  mismanagement  of  the  Brothers, 
rather  than  to  that  of  the  Himtley.  Their  ar- 
gument is  that  the  Brothers  was  imder  full  sail 
and  perfectly  controllable,  while  the  Huntley, 
being  under  head  sails  only,  with  her  hands  en- 
gaged in  reefing,  was  a  crippled  vessel  and, 
therefore,  one  to  be  favored.  Hence  it  is  in- 
ferred that  it  was  the  duty  of  the  Brothers  to 
keep  out  of  the  way.  It  may  be  conceded  that 
when  two  vessels  are  approach insr  each  other, 
the  one  crippled  and  the  other  in  good  man- 
ageable condition,  it  is  the  duty  of  the  latter,  if 
possible,  to*  give  way  to  the  former.  But  the 
Huntley  can  in  no  sense  be  said  to  have  been  a 
crippled  vessel.  She  was  running  freely  on 
her  *off  shore  tnck,  four  or  five  knots  an  r*415 
hour,  with  her  foresail  and  jib  set.  She  obovpd 
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her  helm  perfectly,  and  though  she  may  not 
have  been  able  to  come  about  as  easily  as  she 
would  had  her  mainsail  been  set,  there  was  not 
the  slightest  difficulty  in  the  way  of  her  taking 
care  of  herself  and  avoiding  collision  with  oth6r 
vessels.  The  most  obvious  maneuvers,  that  of 
porting  her  helm,  was  not  embarrassed  at  all 
by  the  fact  that  her  mainsail  was  not  spread. 

It  is  further  urged  that  the  Brothers  had 
not  beaten  out  her  tack  when  she  came  about, 
and  hence,  that  her  putting  her  helm  down  and 
turning  in  shore  wnen  she  did  was  a  fault 
whieh,  by  throwing  her  in  the  way  of  the  Hunt- 
ley, caused  the  disaster.  Was  it,  however,  a 
faiiltr  It  is  by  no  means  clear,  from  the  evi- 
dence, that  the  Brothers  had  not  beaten  out  her 
tack  fully.  On  the  contrary,  the  evidence  that 
she  had,  appears  to  us  to  preponderate.  But, 
whether  she  had  or  not,  it  is  fully  proved  that 
her  coming  about  when  she  did  was  rendered 
proper,  if  not  necessary,  by  the  fact  that  the 
Capes  changed  to  the  starboard  tack.  The  Capes 
was  the  leading  vessel,  and  while  it  is  possible 
that  the  Brothers  might  have  ported  her  helm 
and  gone  astern  of  her,  it  is  obvious  that  the 
sater  course  was  to  tack  when  the  Capes  tacked. 
And  there  was  no  reason  to  apprehend  that  the 
Himtley,  following  astern  at  the  distance  of 
five  or  six  hundred  yards,  and  very  little,  if  at 
all,  at  the  windward,  would  be  embarrassed  by 
her  tacking.  She  had  passed  the  Huntley  close 
on  the  latter's  lee  side,  at  a  distance  of  not  more 
than  one  hundred  yards,  and  the  Himtley,  car- 
rying on  her  foresail  and  jib,  had  bei?n  con- 
stantly falling  off  to  the  leeward.  Abundant 
sea-room  was,  therefore,  left  for  the  following 
vessel.  It  required  only  that  the  Huntley's 
helm  should  be  ported  half  a  point  to  carry  her 
safely  past  the  Brothers.  We  think,  therefore, 
the  whole  fault  of  the  oollision  is  justly  charge- 
able to  the  Huntley. 

It  remains  to  inquire,  whether  the  respond- 
ents, or  any  of  them,  are  personally  responsi- 
ble for  the  injury.  Th^  were  all  general  own- 
ers of  the  schooner  at  fault  at  the  time  when 
416*]  *the  collision  occurred,  but  the  evidence 
shows  that  she  was  commanded,  sailed  and  ex- 
clusively managed  by  Samuel  S.  Hammond,  one 
of  them,  under  an  arrangement  made  between 
him  and  the  other  owners,  whereby  he  had,  in 
effect,  become  the  charterer  of  the  vessel,  to  be 
employed  on  his  own  account,  without  the 
management,  control,  restraint,  or  possession 
of  the  other  o^vners.  He  sailed  the  vessel  on 
shares,  hiring  his  own  crew,  paying  and  victual- 
ing them,  paying  half  of  the  port  charges,  re- 
taining half  the  net  freight  after  the  port 
charges  were  taken  out,  and  paying  to  the  gen- 
eral owners  the  other  half.  It  is  clear,  there- 
fore, that  he  must  be  considered  as  having  been 
the  owner  **pro  hac  vice."  This  accords  with 
the  authorities  generally.  Ballet  v.  The  Co- 
lumbian  Ins.  Co.  8  Johns.  272;  Wehb  v.  Pierce. 
1  Curt.  104;  Thomas  v.  Oshorn,  19  How.  22,  15 
L.  ed.  534,  see,  also,  act  of  Cong,  of  March  3, 
1851,  §§  5,  9  Stat,  at  L.  636.  Notwithstand- 
ing this,  however,  and  though  Samuel  S.  Ham- 
mond was  the  special  owner,  it  has  been  con- 
tended on  behalf  of  the  libelants  that  ail  the 
general  owners  are  liable  for  the  torts  com- 
mitted by  the  schooner  while  she  was  thus  let 
to  charter.  The  circuit  court  was  of  opinion 
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that  they  are  not,  and  this  court  Is  equally  di- 
vided upon  the  question. 

But  we  are  all  of  opinion  that  the  owner  pfo 
hoc  vice  is  liable,  and  that  he  may  be  charged 
in  this  proceeding.  The  court  below  held  that 
he  had  been  sued  merely  as  a  part  owner,  not 
as  the  charterer,  wrong-doer,  or  active  cause 
of  the  disaster,  and  that  as  this  liability  waa 
placed  by  the  libel  on  the  same  ground  as  that 
of  the  other  owners,  the  suit  must  stand  or 
fail  as  to  all  the  respondents,  and  they  held 
the  act  of  March  3,  1851,  a  bar  to  the  suit  in 
the  form  in  which  it  had  been  brought.  The 
court,  therefore,  dismissed  the  libel.  This,  we 
think,  was  an  error.  The  act  of  1851  enacta 
that  the  -charterer  or  charterers  of  any  ship 
or  vessel,  in  case  he  or  they  shall  man,  victual 
and  navigate  such  vessel  at  his  or  their  o^vn 
expense,  or  by  his  or  their  own  procurement, 
shall  be  deemed  the  owner  or  owners  of  such 
vessel  within  the  meaning  of  the  act.  §  5.  The 
previous  section  had  declared  what  shall  be 
*the  liability  of  owners  for  collisions. [*4 IT 
Samuel  S.  Hammond,  therefore,  is  to  be  re- 
garded as  the  owner,  because  the  charterer  and, 
as  such,  responsible  for  the  tortious  acts  of  the 
vessel.  If  the  other  general  owners  are  not,  h» 
is.  The  libel,  it  is  true,  avers  that  all  the  re- 
spondents were  owners  at  the  time  of  the  col- 
lision. It  does  not  set  forth  whether  they  were 
general  or  special  owners.  Such  an  averment 
was  unnecessary,  for  it  is  immaterial  to  their 
liability  whether  thejr  were  one  or  the  other,  if 
they  had  the  possession  and  control  of  the  ves- 
sel. It  is  ownership  which  determines  the  lia- 
bility,* and  an  averment  of  the  mode  in  which 
ownership  was  acquired  would  be  superfluous. 
Had  Samuel  S.  Hammond  been  sued  alone,  as 
he  might  have  been,  the  libel  need  not  have 
averred  more  respecting  his  ownership  than  is 
averred  now.  It  would  have  been  of  no  impor- 
tance to  set  out  whether  he  became  owner  by 
purchase  of  the  schooner,  or  by  bequest,  or 
by  charter-party,  for  his  liability  would  have 
been  as  fixed  in  each  case  as  in  the  others. 
Nor  does  the  libel  in  this  case  charge  general 
ownership,  as  distin^ished  from  ownership 
pro  hoc  vice,  or  ownership  as  defined  by  the 
statute.  There  is  nothing,  then,  in  the  struc- 
ture of  the  libel  which  stands  in  the  way  of  a 
recovery  against  Hammond  as  owner,  unless  it 
be  that  others  are  also  sued  with  him.  And 
surely  that  is  no  bar  to  a  recovery  against  him. 
The  libel  is  for  a  tort,  and  tort  feas(trs  are 
jointly  and  severally  responsible.  At  common 
law,  when  several  are  sued,  there  may  be  a 
recovery  against  one  alone,  or  against  more 
than  one,  and  less  tlian  the  whole  number.  We 
know  of  no  reason  for  a  different  rule  in  ad- 
miralty, and  it  is  in  accordance  with  admiralty 
practice  to  decree  against  one  of  several 
respondents  to  a  libel  for  a  tort,  and  to  dis- 
charge the  others.  Netcell  v.  Norton,  3  Wall. 
257,  18  L.  ed.  271 ;  Smith  v.  The  Creole,  2  Wall. 
Jr. 

Our  opinion,  therefore,  is,  that  even  if  the 
libel  was  rightly  dismissed  as  to  all  the  re- 
spondents except  Samuel  S.  Hammond,  the  li- 
belants are  entitled  to  a  decree  against  him. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  record  is  remitted^  with  instructions 
*to  order  a  reference  to  ascertain  f?»e[418* 
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damageB,  and  io  decree  that  the  libeUMte  ra- 
oover  against  Samuel  8.  Hammond, 


•262]     •THE   HANNIBAL   &   ST.   JOSEPH 
RAILROAD  COMPANY,  Plff.  in  Err., 

EBEN  SWIFT. 
(See  S.  C.  12  Wall.  262-275.) 

Obligation  of  common  carrier — lohen  attaches 
— limiting  responsibility — baggage  of  pas- 
senger— surgical  instruments. 

*1.  The  obligations  and  liabilities  of  a  common 

carrier  are  not  dependent  npon  contract,  though 

'  they   may   be   modllied   and    limited   by   contract. 

They  are  imposed  by  law,  from  the  public  nature  of 

the  employment. 

2.  If  a  common  carrier  of  passengers  and  of 
goods  and  merchandise,  have  reasonable  ground  for 
refusing  to  receive  and  carry  passengers  applying 
for  passage,  and  their  baggage  and  other  property, 
he  is  bound  to  insist,  at  the  tune,  upon  such  ground, 
if  desirous  of  avoiding  responsibility.  If,  not  thus 
insisting,  he  receives  the  baggage  and  other  prop- 
erty, his  liabilitv  is  the  same  as  though  no  ground 
for  refusal  existed. 

3.  The  liability  of  a  common  carrier  of  goods 
and  merchandise  attaches  when  the  property  passes, 
with  his  assent,  into  his  possession,  and  is  not  af- 


fected by  the  carriage  in  which  it  is  transported, 
the  fact  that  the  carriage  is  loaded  oy  the 
owner.     The  common  carrier  is  an  insurer  of  the 


property  carried,  and  the  duty  rests  upon  him  to 
see  that  the  packing  and  conveyance  are  stich  as  to 
secure  its  safety. 

4.  It  is  not  a*  ground  for  limiting  the  responsi- 
bility of  a  common  carrier,  where  no  interference 
is  attempted  with  his  control  of  the  property  car- 
ried, that  the  owner  accompanies  it  ana  keeps  a 
watchful  lookout  for  its  safely. 

<  5.  Where  a  railroad  company  receives  for  trans- 
portation, in  cars  which  accompany  its  passenger 
trains,  property  of  a  passenger  other  than  his  bag- 
gage, in  relation  to  which  no  fraud  or  concealment 
Is  practised  or  attempted  upon  its  employees,  it  as- 
sumes, with  reference  to  the  property,  the  liability 
of  a  common  carrier  of  merchandise. 

6.  Surgical  instruments,  in  the  case  of  a  surgeon 
In  the  army  traveling  with  troops,  constitute  part 
of  his  baggage. 

[No.   17  L] 
Argued  Oct.  26,  1871.    Decided  Nov.  20,  1871. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
Suit  was  brought  in  the  court  below,  by  the 

^Headnotes  by  M  *.  Justice  Field. 


defendant  in  error,  and  judgment  given  in  his 
favor  upon  the  following  agreed  statement  of 
facts,  vuB.: 

1.  That  the  plaintiff,  Dec.  1861,  and  for  some 
time  prior  and  subsequent  thereto,  was  a 
suigeon  in  the  Army  of  the  United  States,  on 
duty  at  Fort  Randall,  Dakota  territory,  where, 
for  some  time  previous,  he  had  been  stationed 
and  resided  with  his  wife  and  family. 

2.  That  Companies  H  and  M  of  the  4th  Ar- 
tillery, in  the  service  of  tne  United  States, 
constituted  a  part  of  the  garrison  at  the  afore- 
said fort,  and  were,  about  the  date  last  men- 
tioned, ordered  by  the  proper  authority  of  the 
United  States  government  to  report  for  duty 
at  Cincinnati,  Ohio;  and  at  the  time  the  prop- 
erty mentioned  in  the  plaintiff's  declaration 
was  destroyed  by  fire,  said  companies  were  en 
route  from  Fort  Randall  to  Cincinnati,  in 
obedience  to  orders,  and  were  accompanied  by 
the  plaintiff  and  his  family,  who  were  traveling 
to  the  same  destination,  in  obedience  to  similar 
orders. 

3.  That  the  defendant  is,  and  was  at  said 
time,  a  corporation  created  and  organized  un- 
der an  act  of  the  general  assembly  of  the  state 
of  Missouri,  entitled  "An  Act  to  Incorporate 
the  Hannibal  &  St.  Joseph  Railroad  Company," 
approved  Feb.  16,  1847,  and  had  accepted  the 
grant  of  lands  contained  in  an  Act  of  Con- 
gress entitled  "An  Act  Granting  the  Right  of 
Way  and  a  Portion  of  the  Publio  Lands  to  Aid 
in  the  Construction  of  Certain  Railroads  in 
the  State  of  Missouri,"  approved  June  10, 
1852,  and  the  act  of  the  general  assembly  of 
the  state  of  Missouri,  approved  Sep.  20,  1852, 
entitled  "An  Act  to  Accept  a  Grant  of  Land 
Made  to  the  State  of  Missouri  by  the  Congress 
of  the  United  States,  to  Aid  in  the  Construc- 
tion of  Certain  Railroads  in  Missouri,  and  to 
Apply  a  Portion  thereof  to  the  Hannibal  &  St. 
Joseph  Railroad."  All  of  said  acts  are  re- 
ferred to,  and  made  a  part  of  this  agreed  case. 
Defendant's  railroad  extends  from  tne  city  of 
St.  Joseph,  on  the  Missouri  river,  to  the  city 
of  Hannibal,  on  the  Mississippi  river,  across 
the  state  of  Missouri. 

4.  That,  in  the  month  ^f  June,  prior  to  the 
burning  of  said  property  of  the  plaintiff,  as 
hereinafter  stated,  the  United  States  govern- 
ment,  by   Col.   Curtis,   notified   the   defendant 


Note. — Carrier  of  persons  bound  to  accept  all 
passengers;  exceptions;  when  map  exclude  a  pas- 
senger; must  pfovide  trains  as  advertised — see  note 
to  Pearson  v.  Duane,  18  L.  ed.  U.  S.  447. 

What  is  included  in  "baggage"  for  which  car- 
rier is  responsible. 

Whatever  the  passeneer  takes  with  him  for  his 
personal  use  or  cdnTeDience,  either  with  reference 
to  the  Immediate  necessities  or  the  ultimate  pur- 
pose of  the  journey,  must  be  considered  personal 
luggage.  This  would  include  not  only  all  articles 
of  personal  apparel,  for  use  or  ornament,  but  also 
the  gun  case  or  fishing  apparatus  of  the  sportsman, 
the  easel  of  the  artist  on  a  sketching  tour,  or  the 
books  of  the  student  and  other  articles  the  use  of 
which  is  personal  to  the  traveler  and  the  taking  of 
which  has  arisen  from  the  fact  of  his  Journey. 
Macrow  v.  Great  Western  R.  Co.  L.  R.  6  Q.  B.  612 ; 
Tan  Horn  v.  Kermit,  4  E.  D.  Smith,  453. 

Baggage  includes  articles  of  necessity  or  conveni- 
ence, for  personal  use,  and  such  as  it  is  usual  for 
Krsons  traveling  to  take  with  them.  Jordan  v. 
ill  River  R.  Co.  5  Cush.  69. 

With  reference  to  merchandise  carried  as  bag- 
gage it  has  been  held  that  a  common  carrier  Is  not 
responsible  for  it  If  its  being  Included  in  the  passen- 

fer  s  baggage  is  not  disclosed.    Blumantle  v.  Fitch- 
2  Wall. 


burg  R.  Co.  127  Mass.  322,  84  Am.  Rep.  376 ;  Col- 
lins V.  Boston  &  Me.  R.  Co.  10  Cush.  506 ;  Stimson 
V.  Conn.  Rlv.  R.  Co.  98  Mass.  83 ;  Connolly  v.  War- 
ren. 108  Mass.  146,  8  Am.  Rep.  300:  Macrow  v. 
Great  Western  R.  Co.  L.  R.  6  Q.  B.  612  ;  Davis  v. 
Cayuga,  etc.  R.  Co.  10  How.  Pr.  .332 ;  Chamberlain 
V.  Western  Trans.  Co.  45  Barb.  223. 

Nor  for  samples  of  merchandise  carried  In  a  trunk 
for  the  purpose  of  carrying  on  traffic  as  a  mer- 
chant. Hawkins  v.  Hoffman,  6  Hill,  586,  41  Am. 
Dec.  767 ;  Scovill  v.  Griffith,  12  N.  Y.  515. 

Agreement  to  take  merchandise  as  baggage  can- 
not be  proved  by  custom  nor  from  appearance  of 
package  being  such  as  to  raise  suspicion  or  infer- 
ence that  it  contained  merchandise.  Ailing  v.  B. 
&  A.  R.  Co.  126  Mass.  121.  30  Am.  Rep.  667 :  Mich. 
Cent.  R.  Co.  v.  Carrow,  73  111.  348,  24  Am.  Rep. 
248;  Cabin  v.  London,  etc.  R.  Co.  10  C.  B.  (N.  S.) 
154;  13  C.  B.  (N.  S.)  818. 

If  the  carrier  accepts,  as  baggage,  goods,  knowing 
their  character,  or  so  packed  that  It  Is  obvious,  he 
is  responsible  for  them.  Hellman  v.  Holliday.  1 
Woolw.  365 ;  Mlnter  v.  Pacific  R.  Co.  41  Mo.  503 ; 
Gt.  N.  R.  Co.  V.  Shepperd,  8  Exch.  30 ;  Stoneman 
V.  Erie  R.  Co.  62  N.  Y.  429. 

The  following  articles  have  been  held  to  be  bag- 
gage ;  a  gold  watch  deoosited  in  trunk  by  traveler 
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that  it  claimed  the  right,  and  would  take  pos- 
session of  the  road  and  use  it  whenever  it  de- 
sired, for  the  transportation  of  troops  and  mu- 
nitions of  war;  that  when  the  government  did 
not  need  it  for  this  purpose,  the  company  could 
use  it  for  the  transportation  of  passengers  and 
property.  It  was  the  policy  of  the  govern- 
ment to  keep  the  road  open  and  have  trains 
run  on  it  with  as  much  regularity  as  possible, 
so  as  to  show  its  power  and  majesty,  and  thus 
have  its  moral  effect  upon  the  citizens  along 
the  line,  reserving,  however,  the  paramount 
right  of  the  government  to  use  the  road  when 
required  for  the  purposes  aforesaid. 

5.  That,  when  said  companies  arrived  at  St. 
Joseph  under  command  of  Lieut.  Tannatt,  en 
route  for  Cincinnati,  aforesaid,  said  command- 
ing officer  notified  and  required  said  defendant 
to  furnish  transportation  for  said  command, 
its  baggage,  camp  equipments,  arms,  munitions, 
and  the  chattels  of  the  officer  commandinsr,  as 
well  as  those  of  the  plaintifT,  from  St.  Joseph 
to  Hannibal,  the  eastern  terminus  of  said  rail- 
road, that,  at  that  period,  nearly  all  that  por- 
tion of  the  state  of  Missouri,  through  which  de- 
fendant's railroad  ran,  was  in  a  state  of  rebel- 
lion; that,  at  that  time  and  for  some  months 
prior  thereto,  armed  bands  of  rebels  committed 
frequent  depredations  on  defendant's  railroad 
by  firing  into  trains,  burning  bridges,  cars  and 
trains  of  cars,  depot  buil(Ungs,  and  station- 
houses,  destroying  culverts  and  tearing  up  the 
track;  that  defendant's  officers  and  agents  at 
St.  Joseph  communicated  these  facts  to  said 
Tannatt,  and  so  did  Col.  Smith,  who  .was  then 
in  command  of  United  States  troops  at  St. 
Joseph ;  and  on  account  of  the  great  danger  to 
Baid  command  along  the  line  of  defendant's 
railroad  from  said  bands,  defendant's  officers 
refused  to  make  any  contract  for  the  transpor- 
tation of  said  command  over  said  railroad,  and 
none  was  made  or  signed  until  after  said  com- 
mand had  arrived  at  Hannibal,  at  which  place 
the  amount  of  compenstion  for  transportation 
was  agreed  upon;  and  after  the  arrival  of  the 
command  at  Cincinnati,  said  agreed  compensa- 
tion was  naid,  partly  in  cash  and  the  balance 
in  a  voucher  upon  the  United  States  govern- 
mcfnt.  The  plaintiff  was  apprised  of  the  state 
of  the  country  through  which  the  railroad 
passed,  and  the  danger  attending  the  transpor- 
tation of  said  command  over  defendant's  rail- 


road, by  said  Tannatt  and  others,  before  he  en- 
tered upon  the  journey  as  herein  stated. 

6.  That,  on  demand  of  said  Tannatt,  defend- 
ant furnished  transportation  for  said  command, 
its  baggage,  camp  equipments,  arms,  munitions 
of  war,  and  the  chattels  of  the  officer  command- 
ing, as  well  as  those  of  the  plaintiff.  This  was 
Dec.  30,  1861.  Out  of  several  cars  standing:  in 
the  yard  of  defendant  at  St.  Joseph,  said  Tan- 
natt selected  the  car  in  which  the  baggage  be- 
longing to  the  officers  and  men  of  said  com- 
mand,- its  camp  equipage,  arms,  munitions,  also 
the  property  of  the  plaintiff,  for  which  this 
suit  is  brought,  were  loaded.  In  said  car  were 
placed  nine  thousand  musket  cartridges.  Said 
car  was  well  built  and  in  a  safe  and  secure  con- 
dition; and  plaintiff  was  aware  that  his  prop- 
erty was  placed  in  said  car.  Said  Tannatt,  as 
is  customary  where  troops  are  moving  by  pub- 
lic conveyance  from  one  point  to  another,  de- 
tailed some  men  from  his  command  to  guard 
his  car,  while  another  portion  thereof  packed 
and  loaded  it  with  the  propertv  before  men- 
tioned. The  soldiers  carried  their  arms  in 
their  hands  for  use  in  case  of  an  attack  from 
the  enemy.  None  of  defendant's  officers,  agents 
or  employees  had  anything  to  do  with  selecting, 
packing  or  loading  said  car,  but  after  the  same 
was  completed  and  said  car  locked  up  by  said 
Tannatt,  the  agents  and  employees  of  defendant 
placed  said  car  in  the  train  next  to  the  tender 
of  the  engine  that  moved  said  ear  and  the  train 
upon  which  said  cpnunand  were  transported 
from  St.  Joseph  to  Hannibal.  The  train  left 
St.  Joseph  about  11  o'clock  p.  M.,  but  some  time 
before  leaving  said  city,  the  provost-marshal 
ordered  said  car  unlocked  and  proceeded  to  in- 
spect the  contents  by  the  aid  of  a  lantern  which 
he  carried,  after  which  it  was  again  locked  bv 
Lieutenant  Tannatt  and  kept  guarded  until  it 
left  St.  Joseph  for  Hannibal. 

Said  train,  in  which  said  car  was  placed,  was 
a  regular  passenger  train  of  defendant  and  was 
well  manned  and  equipped.  It  had  a  bapgapre 
car  attached  to  it  and  a  baggage-master  in 
charge  of  said  car,  whose  duty  it  was  to  receive 
and  take  charge  of  all  baggage  of  passengers 
transported  on  said  train  and  who  did  take 
charge  of  all  baggage  of  passengers  on  said 
train  that  was  offered  him,  checks  being  given 
therefor.  There  was  ample  room  in  said  bag- 
gage car  for  plaintiff's  baggage,  and  said  bag- 


on  a  railroad  ^Am.  Contract  Co.  v.  Cross,  8  Bush. 
472,  8  Am.  Rep.  471  ;  Contra:  Miss.  C.  R.  Co.  v. 
Kennedy,  41  Miss.  621)  ;  a  watch  and  jewelry  soch 
as  are  usually  wora  (McCormIck  v.  H.  Riv.  R.  Co. 
4  E.  D.  Smith.  181)  ;  articles  for  party's  family 
and  cloth  for  dresses  (Dexter  v.  Sy.  etc.  R.  Co.  42 
N.  Y.  326,  1  Am.  Rep.  527)  ;  a  carpet  taken  with 
knowledfre  of  its  character  (Mlnter  v.  Pacific  R. 
Co.  41  Mo.  503)  :  money  for  traveling  expenses 
(Merrill  v.  Grlnnell,  30  I^.  Y.  594 :  .Tones  v.  Voor- 
hees,  10  Ohio,  180:  Mad  Rlv.  R.  Co.  v.  Pulton,  20 
Ohio,  318 ;  Orange  Co.  B'k  v.  Brown,  9  Wend.  85.  24 
Am.  Dec.  129 ;  Week  v.  Sar.  R.  Co.  19  Wend.  534 ; 
Hutchlngs  V.  Western  R.  Co.  25  Ga.  61 ;  Doyle 
V.  Keyser,  6  Ind.  242 :  Boman  v.  Maxwell,  9 
Humph.  621 ;  Davis  v.  Mich.  Cent.  R.  Co.  22  111. 
278 :  Dunlap  v.  International  St.  Co.  98  Mass.  371)  ; 
clothing,  traveling  expenses,  a  few  books,  a  lady's 
Jewelry  for  dressing,  an  opera  glass  (Toledo,  etc. 
R.  Co.  V.  Hammond,  33  Ind.  379,  5  Am.  Rep.221)  ; 
R  price  book  used  by  a  commercial  traveler  In  his 
daily  business  (Gleason  y.  Goodrich  Trans.  Co.  32 
Wis.  85,  14  Am.  Rep.  716). 

The  following  articles  have  been  held  not  to  be 
baggage :  a  feather  bed  nut  intended  for  use  on  the 
voyage  (Connolly  y.  Warren,  106  Mass.  146,  8  Am. 


Rep.  300)  :  a  box  containing  only  merchandise,  the 
contents  of  which  was  unknown  to  the  carrier  (Ca- 
hill  V.  Ix)ndon  &  N.  W.  R.  Co.  13  Q.  B.  N.  S.  818 ; 
Great  Northern  R.  Co.  v.  Shepperd,  8  Bxch.  30) 
watches  to  a  large  value  contained  In  a  traveling 
case  (Belfast,  etc.  R.  Co.  v.  Keys,  9  H.  L.  556)  ;  two 
gold  and  two  silver  wtitches.  plaintiff  wearing  also 
one  (Miss.  Cent.  R.  Co.  v.  Kennedy,  41  Miss.  671)  ; 
a  sacque.  a  muff,  a  napkin  ring  carried  by  a  gentle- 
man (Chicago,  etc.  R.  Co.  v.  Boyce,  73  111.  510,  24 
Am.  Rep.  268)  ;  money  carried  In  passenger's  trunk 
for  transportation  merely,  and  not  for  travell»^i?  ex- 
penses (Orange  Co.  B'k  v.  Brown,  9  Wend.  85,  24 
Am.  Dec.  129  ;  Merriil  v.  Grlnnell,  30  N.  Y.  621). 

It  Is  a  question  for  the  jury  to  determine  what 
articles  of  property  as  to  quantity,  quality  and 
value  in  a  passenger's  trunk  may  be  deemed  bag- 
gage, subject  to  the  power  of  the  court  to  correct 
any  abuse.  Brock  v.  Gale,  14  Fla.  523,  14  Am.  Rep. 
356. 

Everything  destined  for  use,  personal  conveni- 
ence or  even  Instruction  or  amusement  of  a  passen- 
ger is  baggage.  Macklin  v.  N.  J.  S.  Co.  7  Abb.  Pr. 
N.  S.  238. 

See,  also,  note,  37  L.  ed.  U.  8.  587. 

79  U.  8. 
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cage  car  and  its  contents  were  not  burned  or 
destroyed.  The  car  containing  the  property 
sued  for  was  the  only  one  burned;  and  no  part 
pf  said  train  was  attacked  or  molested  by 
armed  rebels  or  otherwise,  as  known. 

The  plaintiff  did  not  place  the  property  sued 
for  in  charge  of  said  baggage-master,  or  other 
agent  or  employee  of  defendant,  otherwise  than 
as  above  statea,  nor  was  the  same  ever  taken 
possession  of  by  defendant,  except  as  hereinbe- 
fore set  forth. 

The  plaintiff  neither  paid  nor  offered  to  pay 
anything  to  defendant  for  transpnrtation  of 
himself,  family  or  goods.  The  only  compensa- 
tion paid  was  by  the  United  States  government, 
as  hereinbefore  stated,  that  being  the  usual 
compensation  paid  to  railroad  companies  for 
transportin|r  troops  and  munitions  of  war. 

The  car  in  which  said  property  was  loaded 
as  aforesaid,  while  en  route  from  St.  Joseph  to 
Hannibal  from  some  cause  unknown,  and,  so  far 
as  known,  without  any  fault  of  the  defendant, 
its  agents  or  employees,  except  as  disclosed  in 
the  forgoing  agreed  case,  took  fire  and,  with 
most  of  its  contents,  was  consumed.  After  the 
discovery  of  said  fire,  most  of  the  contents  of 
said  car  could  have  been  saved  but  from  fear  of 
injury  by  explosion  of  the  cartridges  known  to 
be  therein. 

A  surgeon  of  the  United  States  Army  is  en- 
titled, by  army  regulations,  to  eight  hundred 
pounds  of  baggage. 

The  only  reason  assigned  by  defendant  for 
refusal  to  make  a  contract  for  transportation 
ut  St.  Joseph  was,  on  account  of  impending 
danger  from  the  unlawful  acts  of  the  enemy. 

The  property  in  question  burned  at  or  near 
Laclede,  Missouri,  about  ninety-seven  miles 
from  St.  Joseph,  at  about  six  o'clock  a.  m.  No 
person  is  known  to  have  entered  said  car  from 
the  time  it  left  St.  Joseph  \mtil  it  reached  the 
place  of  accident. 

If,  upon  the  foregoing  statement  of  facts,  the 
court  snail  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  recover,  then  the  amount  of  dam- 
ages shall  be  ascertained  by  a  referee,  to  be  ap- 
pointed by  the  court,  who  shall  be  instructed  to 
decide  the  same  according  to  law  and  feport  his 
finding  to  the  court.  Both  parties  shall  have 
the  right  to  except  to  and  file  a  bill  of  excep- 
tions to  any  decision  or  ruling  of  the  court,  on 
said  agreed  statement  of  facts  or  any  instruc- 
tions given  to  said  referee,  or  ruling  on  the  re- 
port of  ieaid  referee  when  made,  and  may  sue 
out  a  writ  of  error  on  the  judgment  of  this 
court. 

To  the  report  of  the  special  commissioner  or 
referee  subsequently  made,  the  plaintiff  in  er- 
ror filed,  among  others,  the  following  excep- 
tions : 

Said  commissioner  has  found  that  the  plain- 
tiff had  2,7U0  pounds  of  baggage  and  other 
property  lost  at  the  time  alleged  in  said  decla- 
ration, and  assessed  the  value  thereof  at  the 
amount  claimed  in  said  declaration,  except  the 
manuscript  on  veterinary  surgery;  whereas,  he 
should  have  only  found  and  assessed  the  value 
on  eight  hundred  pounds  of  baggage,  the  amount 
for  which  he  was  entitled  to  transportation,  ac- 
cording to  the  agreed  statement  of  facts  filed 
herein. 

Said  commif^sioner  has  likewise  found  and  as- 
nessed  the  value  of  the  silverware  described  in 
12  Wall. 


said  bill  of  particulars,  at  the  amount  claimed 
therein  to  wit,  the  sum  of  $204.50,  without 
finding  that  the  same  was  necessary  for  the 
plaintiff  and  his  family  or  either. 

Said  commissioner  had  found  and  aBsessed 
the  value  of  the  surgical  instruments  described 
in  said  bill  of  particulars,  at  the  amount 
claimed  therein,  while  the  same  belonged  to  the 
United  States. 

These  objecticms  the  court  overruled.  The 
case  is  brought  to  this  court  by  writ  of  error. 

Mr,  James  Carr,  for  plaintiff  in  error: 

The  contract  of  bailment  implies,  ew  vi  ier- 
mint,  a  delivery  of  the  goods  by  the  bailor  to 
and  an  acceptance  by  the  bailee,  and  as  a  con- 
sequence flowing  from  the  delivery,  a  trust  or 
confidence  reposed  by  the  former  m  the  latter. 
There  was  neither  trust  nor  confidence  reposed 
in  this  case.  The  goods  sued  for  were  never  de- 
livered to  the  plaintiff  in  error.  It  had  ex- 
pressly refused  to  receive  them.  The  car  in 
which  they  were  shipped  was  selected  by  the 
officer  in  command  of  the  troops.  It  was 
guarded  and  packed  by  them  and  then  locked  by 
said  officer.  They  were  in  the  exclusive  custody 
and  control  of  said  officer  and  men.  He  and 
his  men  were  the  agents  of  the  defendant  in  er- 
ror for  this  particular  purpose.  If  the  defend- 
ant in  error  desired  to  hold  the  plaintiff  in 
error  responsible  as  a  common  earner  why  did 
he  not  deliver  his  goods  to  the  agents  and  em- 
ployees of  the  plaintiff  in  error,  and  let  them 
select  the  car  and  pack  and  load  them  to  suit 
themselves  T  Ought  the  plaintiff  in  error  to  be 
held  responsible  for  the  unskilful  or  neiifligent 
loading  and  packing  of  the  agents  of  the  de- 
fendant in  error?  Delivery  and  acceptance 
in  some  way,  either  actual  or  constructive,  is 
indispensable.  A  carrier  will  not  be  chargea- 
ble, if  there  is  no  intention  to  trust  him. 

Story,  Bail.  §  533;  White  v.  Winniaimmet 
Co.  7  Gush.  155;  Blanchard  v.  Isaacs,  3  Barb. 
388 ;  Tower  v.  R.  Co,  7  Hill.  47 ;  Brind  v.  Dale, 
8  Car.  &  P.  207;  E.  I.  Co.  v.  Pullen,  Str.  690; 
Ang.  Car.  §§  113,  633;  Wells  v.  Steam  Nai>, 
Co.  2  N.  Y.  204;  Caton  v.  Rumney,  13  Wend. 
387;  Alexander  v.  Greene,  3  Hill.  9;  Cohen  v. 
Frost,  2  Duer,  335 ;  Va/n  Horn  v.  Kermit,  4  B. 
D.  Smith,  463;  TJie  Crystal  Palace  v.  Vander- 
pool,  16  B.  Hon.  302;  Leonard  v.  Hendrickson, 
18  Pa.  40. 

But  if  it  be  held  that  there  was  a  bailment 
to  the  plaintiff  in  error  of  the  goods  sued  for, 
then  it  is  affirmed  that  said  bailment  was  ob- 
tained by  compulsion  and  is  not  binding,  be- 
cause consent  is  of  the  essence  of  a  contract; 
and  where  there  is  compulsion  there  is  no  con- 
sent, for  t^is  must  be  voluntary.  Such  a  con- 
tract is  not  binding  for  another  reason.  It  is 
founded  on  wrong.  No  party  is  allowed  to  es- 
tablish a  right  on  liis  wrong  doing. 

1  Pars.  Cont.  319,  3d  ed.;  Sasportas  v.  Jen- 
nings, 1  Bay,  470;  Collins  v.  Westhury,  2  Id. 
211. 

There  never  was  any  undertaking  to  carry,  as 
is  alleged  in  the  declaration,  and,  as  a  conse- 
quence, there  was  no  delivery. 

Ang.  Car.  §  130;  Cohen  v.  Hume,  1  McCord, 
439. 

Let  it  be  conceded,  for  the  sake  of  the  argu- 
ment, that  the  plaintiff  in  error  was  acting  as 
a  private  carrier  for  hire,  and  not  in  its  capacity 
of  a  common  carrier  of  passengers  and  proper- 
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ty,  when  the  goods  sued  for  were  burned;  and 
■till  it  cannot  be  held  responsible  in  damages 
for  the  burning,  in  the  absenoe  of  negligence. 
Now,  it  is  expressly  stated  in  the  agreed  state- 
ment of  facts,  that  the  goods  sued  for  were 
burned  without  any  fault  of  the  defendant,  ita 
agents  or  employees. 

Ang.  Car.  §§  46,  54;  Story,  Bail.  (  495;  Sat' 
ierlee  v.  Groat,  1  Wend.  273;  Wells  v.  Nov,  Co, 
2  N.  y.  204;  Caton  v.  Rutnney,  13  Wend.  389; 
Bunyan  v.  Caldtoellf  7  Humph.  134;  Alexander 
y.  Oreene,  3  Hill,  9;  Brind  v.  Dale,  8  Carr.  & 
P.  207. 

The  ontu  ^obandi  of  negligence  in  the  case 
of  a  private  carrier  for  hire  is  on  the  owner  of 
the  goods. 

Story,  Bail.  |  454;  Ang.  Car.  |  64;  Wyld  v. 
Pickfordy  8  Mees.  &  W.  443;  Einton  v.  Dihhin, 
2  Ad.  k  £.  (N.  S.)  646;  Brind  t.  DaU,  8  Carr. 
ft  P.  207 ;  Foote  v.  StorrB,  2  Barb.  326;  Lichten- 
hein  v.  R.  Co.  11  Cush.  70;  ^ot^.  Co.  v.  Bk.  0 
How.  384. 

The  defendant  in  error  was  guilty  of  negli- 
gence, in  having  his  goods  loaded  in  the  car 
with  the  9,000  musket  cartridges,  which  were 
of  a  highly  combustible  nature  and  liable  to  ig- 
nite by  the  friction  occasioned  by  the  oscillation 
of   the   train.     He  voluntarily   had   his   goods 

Jilaoed  in  said  car.  He  had  the  privilege  of  put- 
ing  them  in  the  baggage  car,  in  charge  of  the 
baggage-master.  He  did  not  do  so.  The  bag- 
gage car  was  not  burned  nor  anything  in  it  in- 
jured.    Volenti  non  fit  injuria. 

White  y.  Winnisimmet  Co.  7  Cush.  161 ;  Rah- 
inaon  v.  Dunmore,  2  Bos.  ft  P.  416;  Ang.  Car. 
If  117,  57 ;  BHnd  v.  Dale,  8  Car.  ft  P.  207. 

The  compensation  paid  b^  the  government 
for  carrying  the  defendant  m  error,  was  less 
than  half  the  rate  charged  citizens  for  the  same 
service.    This   compensation  is  grossly  inade- 

?[uate  to  the  responsibility  sought  by  the  de- 
endant  in  error  to  be  fixed  upon  the  plaintiff 
in  error.  Moreover,  the  army  regulations  en- 
titled him  to  transportation  for  only  800  pounds 
of  baggage;  whereas  the  fact  is,  that  he  had 
2,700  pounds,  which  he  was  having  transported 
at  the  expense  of  the  government,  and  at  gov- 
ernment rates  and  under  the  agia  of  the  govern- 
ment, instead  of  paying  a  fair  and  adeauate 
compensation  for  the  benefit  conferred  and  the 
great  responsibility  incurred. 

2  Kent,  802,  sp.  103;  Ang.  Car.  |§  210,  214. 

Silverware  is  not  baggage.  Bell  v.  Drew,  4 
B.  D.  Smith,  69. 

Samples  of  merchandise  are  not.  Hawkins 
Y,  Hoffman,  6  Hill.  586;  R,  Co,  v.  Maroua,  38 
111.  219. 

A  trunk  of  merchandise  is  not.  Pardee  v. 
Drew,  25  Wend.  459;  Collins  v.  R.  Co,  10  Cush. 
606. 

Bank  notes  in  a  traveling  trunk  are  not  bag- 
gage.    Bk,  v.  Brown,  9  Wend.  86. 

The  defendant  did  not  own  the  surgical  in- 
struments sued  for.  They  belong  to  the  United 
States.  He  never  accounted  for  them  to  the 
United  States.  He  has  no  right  to  recover  for 
them.  The  United  States  might  sue  the  plain- 
tilT  in  error  and  recover  for  them. 

Jfr.  J.  Hnbley  Ashton  and  H.  Ooodfellow, 
for  defendant  in  error: 

First.  It  will  not  be  denied  that  this  com- 
IMtny  was  and  is  a  common  carrier  of  goods  and 
merchandise,  as  well  as  of  passengers  and  their 
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applies,  whether  a  passenger  has  paid  fare  or 
not.    Hurt  v.  R,  Co,  40  Miss.  391. 

It  is  settled  by  multitudes  of  cases,  that  the 
i>aggage  of  a  passenger  intrusted  to  one  whose 
business  it  is  to  transport  persons  and  their 
baggage  and  with  whom  the  owner  has  em- 
barked, is  under  the  same  protection  as  the 
goods  which  are  intrusted  to  a  common  carrier 
of  merchandise. 

Merrell  v.  Grinnell,  30  N.  Y.  609;  1  Sm.  Lead. 
Cas.part  I.  p.  382. 

2.  The  agreed  case  expressly  finds  that,  on 
the  demand  of  the  officer  in  command  of  these 
troops,  the  defendant  furnished  transportation 
for  them,  as  well  as  for  the  plaintiff,  and  the 
public  and  private  property  which  they 
brought;  that  the  car  m  which  this  property 
was  stored,  was  placed  by  the  agents  and  em- 
ployees of  the  defendant  in  the  train  on  which 
the  command  was  carried  and  that,  on  the  ar- 
rival of  the  troops  at  Hannibal,  the  compensa- 
tion payable  for  transporting  the  troops  and  the 
property  was  fixed  by  agreement  between  the 
proper  officer  and  the  company,  and  the  amount 
afterwards  received  from  the  United  States  by 
the  defendant. 

We  understand  from  this,  that  the  payment 
made  by  the  government  was  for  one,  entire 
service,  precisely  as  if  the  amount  had  been 
agreed  upon  and  paid  before  the  troops  started ; 
and  that  the  company  had  then  furnished  cars 
to  convey  them  and  their  baggage  and  the  pub- 
lic property  in  their  charge.  The  payment 
made  was  for  the  fare  of  all  the  troops,  and  the 
freight  on  all  the  property  they  brought  and 
placed  in  the  company's  car. 

The  compensation  received  was  none  the  less 
such  because  it  was  adjusted  afterwards. 

The  only  reason  why  no  contract  was  made 
and  si^ed  before  they  started,  was;  that  the 
c<»npany  did  not  desire  to  be  responsible  for 
any  loss  happening  through  rebel  violence.  At 
that  day  it  was,  doubtless,  supposed  such  loss 
would  not  be  within  the  exception  of  the  act  of 
the  public  enemy.  But  this  court  had  not  then 
decided  the  Prize  Cases  nor  Mauran  v.  Ina,  Co. 
6  Wall.  1.  18  L.  ed.  836. 

No  express  stipulation  was  made,  however, 
before  they  started,  discharging  the  company 
from  any  of  the  duties  annexed  to  its  employ- 
ment; much  less  from  that  of  being  liable  for 
loss  by  accidental  or  other  fire ;  and  it  is  the  law 
of  this  court  that  nothing  short  of  such  a  stipu- 
lation can  qualify  the  common-law  liability  of 
the  carrier. 

The  arrangement  in  regard  to  the  baggage 
was  made  with  the  company  by  the  proper  of- 
ficer. That  this  arrangement  contemplated  a 
separate  car  for  all  the  property  with  the  com- 
mand, and  not  the  ordinary  conveyance  in  the 
regular  baggage  car,  as  in  the  case  of  a  private 
passenger,  cannot  afi'ect  the  carrier's  responsi- 
bility. Nor  can  it  matter  that  the  officer  selected 
the  car.  The  car  was  the  defendant's.  It  is 
not  pretended  that  the  accident  happened 
through  any  defect  in  the  car. 

It  must  be  equally  unimportant  that  the 
soldiers,  and  not  the  servants  of  the  company, 
loaded  the  car^  so  far  as  the  question  of  the  de- 
livery of  the  goods  to  it  for  carriage  is  con- 
cerned. 

If  a  railway  company  take  a  car,  though  on 
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its  own  truck,  over  its  railway,  they  are  com- 
mon carriers. 

N,  J,  R.  Co.  V.  P.  R.  Co.  3  Dutch.  100. 

And  the  court  held  in  that  case,  that  where 
common  carriers  undertake  to  carry  an  article 
for  pay,  the  presumption'is  that  they  undertake 
as  common  carriers. 

The  company  will  not  be  exonerated  because 
the  owner  of  the  goods  furnishes  his  own  car,, 
and  assumes  the  loading  and  unloading,  and 
furnishes  a  brakeman  to  accompany  the  car. 
Mallory  v.  R.  Co.  39  Barb.  488. 

Nor  if  the  goods  are  placed  in  a  crate  belong- 
ing to  an  express  company,  and  placed  in  charge 
of  the  carrier. 

Nov.  Co.  V.  Bk.  6  How.  344. 

Nor  where  a  warehouseman,  having  cotton 
to  send  by  rail,  applied  to  the  company,  who 
ran  a  car  upon  a  side  track  to  the  warehouse; 

R.  Co.  V.  Smyser,  38  111.  361;  Merriit  v.  Old 
Col.  &  N.  Railtc.  11  Allen,  80; 

Nor  if  the  owner  accompanies  the  goods  to 
look  after  them ; 

Robinson  v.  Dunmore,  2  Bos.  &  P.  416; 

Nor  where  a  passenger  on  a  boat  takes  charg;e 
of  his  property  after  it  is  placed  on  the  boat; 

Fisher  v.  Cltsbee,  12  III.  344. 

If  the  carrier  receive  an  article  for  carriage, 
though  not  bound  to  receive  it  at  the  time  or 
place,  or  in  the  condition  in  which  offered,  he 
IS  responsible. 

Pickford  v.  Orand  Juno.  B.  12  Mees.  &  W. 
766. 

If  the  government  paid  for  more  baggage 
than  the  officer  was  entitled  to  carry,  under 
the  regulations,  in  the  quartermaster's  wagons, 
that  was  its  affair. 

The  company  furnished  transportation  for' 
all  the  propert]^  with  the  command,  and  in- 
curred the  carrier's  responsibility  for  all.  If 
some  of  the  property  was  not  strictly  baggage 
its  acceptance  for  carriage  renders  the  company 
liable  for  it. 

Minter  v.  R.  Co.  41  Mo.  507;  Qlasoo  v.  R. 
36  Barb.  561. 

If  a  carrier  suffer  a  passenger  to  treat  prop- 
erty as  baggage  and  there  is  no  fraud,  it  can- 
not, after  the  loss,  set  up  that  it  was  merchan- 
dise. 

Cahill  V.  Lond.  d  N.  W.  Raiho.  13  C.  B.  (N. 
S.)  818;  Butler  v.  H.  R.  Railtoay,  3  E.  D. 
Smith,  571. 

What  is  baggage?  The  court  of  appeals  of 
New  York,  in  a  recent  case,  has  well  said  (Cb. 
J.  Denio  and  Mullin,  J.)  that  it  is  necessarily 
a  relative  term,  and  must  be  defined  by  the  facte 
and  circumstances  of  each  case;  and  that  the 
question  is  one  for  the  jury,  rather  than  the 
court. 

Merrill  v.  Orinnell,  30  N.  Y.  609;  Hopkins 
V.  Westcott,  6  Blatchf.  64;  Woods  v.  Devin,  13 
111.  750;  MoOill  v.  Rowand,  3  Pa.  St.  452; 
Jonjes  V.  Voorhees,  10  Ohio,  145. 

As  for  the  surgical  instruments,  it  has  been 
held  that  these,  m  the  case  of  a  medical  man, 
are  baggage. 

Gile^  V.  Fauntleroy,  13  Md.  129. 

They  are  like  the  tools  of  a  carpenter  {Porter 
V.  Hildebrand,  14  Pa.  129)  the  breastpin  of  a 
lady  (3  Barr,  supra)  and  the  manuscript  of  a 
student.     6  Blatchf.  (0.  C.)  64,  supra. 

Defendant's  counsel  says  the  plaintiff  did  not 
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own  the  instruments.  There  is  no  such  finding. 
If  he  did  not,  he  was  accountable  for  them  to 
the  government,  and  can  recover  for  them. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

Two  questions  are  presented  by  the  record 
for  our  determination:  (1)  Whether  upon  the 
facts  stated  in  the  agreed  case  the  railroad 
company  was  liable  as  a  common  carrier  for 
the  safe  conveyance  of  the  baggage  and  other 
property 'of  the  plaintiff;  and  (2)  whether 
there  was  any  error  in  the  assessment  of  dam- 
ages as  allowed  by  the  circuit  court. 

The  railroad  company  was  chartered  by  the 
legislature  of  Missouri  in  1847,  and  for  many 
years  its  railroad  between  the  city  of  Hanni- 
bal, on  the  Mississippi  river,  and  the  city  of 
Saint  Joseph,  on  the  Missouri  river,  has  been 
constructed  and  in  operation.  Between  those 
places  the  company  was,  in  1861,  a  common 
carrier,  over  its  road,  of  passengers  and  their 
baggage,  and  of  goods  and  merchandise.  As 
such  carrier,  its  duties  and  liabilities  were 
plain;  as  a  carrier  of  passengers  it  was  boimd, 
unless  there  was  reasonable  ground  for  re- 
fusal, to  take  all  persons  who  applied  for  pas- 
sage, and  their  baggage  and,  as  a  carrier  of 
goods,  to  take  all  other  property  offered  for 
transportation,  and  was  responsible  for  the 
safe  conveyance  of  the  baggage  and  other  prop- 
erty to  the  point  for  which  they  were  destined, 
or  the  termination  of  the  road,  unless  prevent- 
ed by  inovitable  accident  or  the  public  enemy. 
Its  obligations  and  liabilities  in  these  respects 
were  not  dependent  upon  the  contract  of  the 
parties,  though  they  might  have  been  modified 
and  limited  by  such  contract.  They  were  im- 
posed upon  it  by  the  law,  from  the  public  na- 
ture of  its  employment,  independent  of  any 
contract. 

If  at  any  time  reasonable  ground  existed  for 
2T1*]  refusing  to  •receive  and  carry  passen- 
gers applying  for  transportation,  and  their 
baggage  and  other  property,  the  company  was 
bound  to  insist  upon  such  ground  if  desirous 
of  avoiding  responsibility.  If  not  thus  insist- 
ing, it  received  the  passengers  and  their  bag- 
gage and  other  property,  its  liability  was  the 
same  as  though  no  ground  for  refusal  had 
ever  existed. 

It  does  not  appear  from  the  agreed  case  that 
the  company  refused  to  transport  over  its  road 
the  troops  of  the  United  States,-  and  the  plain- 
tiff and  his  family  who  accompanied  them, 
when  they  arrived,  in  December,  1861,  at  Saint 
Joseph,  or  their  baggage,  camp  equipments, 
arms,  munitions,  and  other  property,  but  only 
that  it  refused  to  enter  into  any  special  con- 
tract for  the  transportation,  on  account  of  the 
danger  to  the  troops  from  the  insurrectionary 
condition  of  the  country  through  which  the 
road  ran,  and  the  fr^uent  depredations  com- 
mitted by  armed  bands  of  rebels  upon  the  rail- 
road, and  its  track,  bridges,  depots  and  sta- 
tion-houses. 

It  was  usual  at  the  time,  and  during  the  en- 
tire war,  for  railroad  companies  to  transport 
troops  of  the  United  States,  with  their  baggage 
at  a  less  rate  per  head,  and  their  equipmc;its, 
arms  and  munitions  at  a  less  rate  per  pound, 
than  the  prices  paid  by  ordinary  passengers  for 
similar  services,  and  it  was,  undoubtedly,  the 
desire  of  the  commanding  officer  in  this  case  to 
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have  a  special  contract  as  to  the  amount  of 
compensation  to  be  paid  for  the  transporta- 
tion. As  we  read  the  agreed  statement  it  was 
only  a  contract  of  this  kind,  fixing  the  rate  of 
compensation,  which  was  refused. 

Whether  the  reasons  assigned  would  also 
have  justified  a  refusal  to  transport  the  troops 
and  the  plaintiff,  with  his  family,  and  their 
baggage  and  other  property,  it  is  imnecessary 
to  determine.  It  is  enough  to  fasten  a  liabil- 
ity upon  the  company  that  it  did  not  insist 
upon  these 'reasons  and  withhold  the  transpor- 
tation, but,  on  the  contrary,  undertook  the  car- 
riage of  men  and  property  without  being  sub- 
jected to  any  compulsion  or  coercion  in  the 
matter. 

The  liability  of  the  company  was  in  no  re- 
spect affected  by  the  fact  that  the  baggage, 
camp  equipments,  arms  and  munitions  of  the 
troops  and  the  property  of  the  plaintiff,  were 
•placed  in -a  separate  car,  selected  by  [•272 
the  commanding  ofiicer  out  of  several  cars 
standing  in  the  yard  of  the  company,  and  not 
in  its  regular  baggage  car,  or  by  the  fact  that 
the  car  was  loaded  by  some  of  the  soldiers  de- 
tailed for  that  purpose,  and  not  by  the  serv- 
ants of  the  defendant.  The  car  selected  be- 
longed to  the  company,  and,  after  it  was 
loaded  and  locked  by  the  commanding  ofidcer, 
the  agents  and  employees  of  the  company  took 
charge  of  it  and  placed  it  in  the  regular  train, 
which  transported  the  troops  and  the  plaintiff 
and  his  family,  next  to  the  tender  of  the  en- 
gine. The  liability  of  the  company  attached 
when  it  thus  took  possession  of  the  property. 
No  objection  was  made  at  the  time  to  the  se- 
lection of  a  separate  car  for  the  baggage  and 
other  property  of  the  troops  and  the  plaintiff, 
or  to  the  kind  of  property  offered  for  trans- 
portation, or  to  the  manner  in  which  the  prop- 
erty was  packed,  or  to  the  locking  up  of  the 
car  by  the  commanding  officer.  If  3)jection  ex- 
isted on  any  of  these  grounds,  or  on  any  other 
ground  not  concealed,  but  open  to  the  observa- 
tion of  the  company,  it  should  have  been  stat- 
ed before  the  property  was  received.  The  com- 
pany might  then  have  insisted,  as  a  condition 
of  its  undertaking  the  transportation,  upon  the 
selection  of  a  different  car,  or  upon  superin- 
tending its  loading,  or  upon  the  possession  of 
its  key,  or  upon  all  of  these  things.  Not  hav- 
ing thus  insisted,  but  having  received  the  prop- 
erty and  undertaken  its  transportation  in  the 
car  in  which  it  was  placed,  tne  company  as- 
sumed, with  respect  to  it,  the  ordinary  liabil- 
ities of  a  common  carrier 

The  case  of  Mallory  v.  The  Tioga  R.  Co,  39 
Barb.  488,  is  much  stronger  than  this.  There 
the  company  only  agreed  with  the  plaintiff  to 
furnish  the  motive  power  to  draw  his  cars 
laden  with  his  property,  he  to  load  and  unload 
the  cars  and  to  furnish  brakemen,  to  be  under 
the  control  of  the  conductor  of  the  train  to  ac- 
company them;  yet  the  company  was  held  lia- 
ble, as  a  common  carrier,  for  injuries  to  the 
cars  and  the  property  of  the  plaintiff  not 
caused  by  inevitable  accident  or  the  public  en- 
emy. The  court  did  not  consider  *the  [^273 
fact  that  the  property  was  transported  in  the 
cars  of  the  plaintiff  and  that  the  cars  were 
loaded  and  unloaded  by  him,  affected  in  any 
respect  the  liability  of  the  company,  the  entire 
train   in  which   the  cars  were  moving  being, 
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while  on  the  route,  under  the  control  and 
management  of  its  servants  and  employees. 

In  all  such  cases  the  liability  of  the  common 
carrier  attaches  when  the  property  passes, 
with  his  assent,  into  his  possession,  and  is  not 
affected  by  the  car  in  which  it  is  transported, 
or  the  manner  in  which  the  car  is  loaded.  The 
common  carrier  is  regarded  as  an  insurer  of 
the  property  carried,  and  upon  him  the  duty 
rests  to  see  that  the  packing  and  conveyance 
are  such  as  to  secure  its  safety.  The  conse- 
quences of  his  neglect  in  these  particulars  can- 
not be  transferr^  to  the  owner  of  the  prop- 
erty. 

It  does  not  distinctly  appear,  from  the  agreed 
case,  whether  any  troops  were  detailed  to 
guard  the  car  which  contained  their  property 
and  that  of  the  plaintiff,  except  while  the  car 
was  being  loaded.  But  if  it  were  admitted 
that  a  special  guard  was  appointed  for  the 
car  on  the  route,  the  admission  would  not  aid 
the  company  or  relieve  it  of  liability.  The  con- 
trol and  management  of  the  car,  or  of  the 
train,  by  the  servants  and  employees  of  the 
company,  were  not  impeded  or  interfered  with ; 
and  where  no  such  interference  is  attempted,  it 
can  never  be  a  ground  for  limiting  the  respon- 
sibilitj  of  the  carrier  that  the  owner  of  the 

f property  accompanies  it  and  keeps  a  watchful 
ooi'out  for  its  safety. 

The  ruling  of  the  court  upon  the  findings  of 
the  referee  appointed  to  ascertain  the  damages 
sustained  by  the  plaintiff,  does  not  appear  to 
as  to  be  open  to  any  valid  objection.  A  con- 
siderable portion  of  the  property,  it  is  true, 
was  not  personal  baggage,  which  the  company 
was  obliged  to  transport  under  the  contract  to 
carry  the  person;  nor  does  it  appear  that  it 
was  offered  to  the  company  as  such.  It  em- 
braced buffalo  robes,  hair  mattresses,  pillows, 
writing  desks,  tables^  statuary,  and  pictures,  in 
relation  to  which  there  could  be  no  conceal- 
ment, and  it  is  not  pretended  that  any  was  at- 
tempted. Where  a  railroad  company  receives 
274*]  for  transportation,  'in  cars  which  ac- 
company its  passenger  trains,  property  of  this 
character,  in  relation  to  which  no  fraud  or  con- 
cealment is  practised  or  attempted  upon  its 
employees,  it  must  be  considered  to  assume, 
with  reference  to  it,  the  liability  of  common 
carriers  of  merchandise.  It  may  refuse  to  re- 
ceive on  the  passenger  train,  property  other 
than  the  baggage  of  the  passenger,  for  a  con-^ 
tract  to  carry  the  person  only  implies  an  un- 
dertaking to  transport  such  a  limited  quantity 
of  articles  as  are  ordinarily  taken  by  travelers 
for  their  personal  use  and  convenience;  such 
quantity  depending  of  course  upon  the  station 
of  the  party,  the  object  and  length  of  the  jour- 
ney, and  many  other  considerations.  But  if 
property  offered  with  the  passenger  is  not  rep- 
resented to  be  baggage,  and  it  is  not  so  packed 
as  to  assume  that  appearance,  and  it  is  re- 
ceived for  transportation  on  the  passenger 
train,  there  is  no  reason  why  the  carrier  should 
not  be  held  equally  responsible  for  its  safe  con- 
veyance as  if  it  were  placed  on  the  freight 
train,  as  undoubtedly  he  can  make  the  same 
charges  for  its  carriage. 

Here  two  companies  of  artillery  in  the  Army 
of  the  United  fetates  sought  transportation 
with  their  arms,  equipments  and  ammunition. 
The  plaintiff,  as  surgeon  in  the  army,  was  or- 
dered to  accompanv  the  troops,  and  for  him 
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and  his  family  and  his  property  transporta- 
tion was  also  sought  as  part  of  the  general 
transportation  for  the  whole  command.  On 
arrival  at  Hannibal,  the  amount  of  compensa- 
tion for  the  entire  transportation,  which  in- 
cluded carriage  of  men  and  property,  was 
agreed  upon  and  was  subsequently  paid.  It  is 
to  be  presumed,  when  the  compensation  was 
fixed,  that  the  company  took  into  considera- 
tion, not  merely  the  peculiar  kind  of  property 
carried  by  the  troops,  which  could  hardly  be 
treated  as  simple  baggage  of  travelers,  but*  also 
the  property  besides  baggage  possessed  by  the 
plaintiff  and  his  family.  The  value  of  the  un- 
published treatise  on  veterinary  surgery,  and 
of  the  jewelry,  as  estimated  by  the  referee,  was 
excluded  in  the  amount  allowed.  The  value  of 
the  surgical  instruments  was  properly  includ- 
ed. Instriunents  of  that  character  in  the  case 
of  a  surgeon  in  the  army  traveling  with  troops, 
•may  properly  be  regarded  as  part  of  [*275 
his  baggage.  He  may  be  required  to  use  these 
instruments  at  any  time,  and  must,  accord- 
ingly, have  them  near  his  person  where  they 
can  be  had  upon  a  moments  notice.  Whether 
the  table  silverware  of  the  plaintiff,  although 
of  a  very  limited  amount,  can  be  regarded  in 
the  same  manner,  admits  of  much  doubt.  It 
does  not  appear  that  the  plaintiff  or  his  family 
had  any  occasion  for  this  ware  on  the  cars,  or 
even  that  they  carried  it  with  any  intention  of 
using  it  on  the  route.  It  is  not,  however,  nec- 
essary to  charge  the  defendant  that  it  should 
be  treated  as  baggage.  Its  value  may  be  prop- 
erly included  in  the  amount  of  damages,  con- 
sidering it  only  as  a  part  of  the  property  which 
the  company  received  as  a  common  carrier  of 
goods,  and  against  the  loss  of  which,  from  any 
cause  but  inevitable  accident  or  the  publio 
enemy,  it  was,  as  such  carrier,  an  insurer  to 
the  plaintiff. 

We  see  no  error  in  the  judgment  of  the  Oir^ 
cuit  Court,  and  it  is  accordingly  affirmed. 


AUGUSTUS  W.  WALKER,  Plff.  in  Err^ 

V, 

A.  M.  DREVILLE,  Widow  of  Louis  Emmer- 

ling. 

(See  8.  C.  12  Wall.  440-443.) 

Appeal  and  writ  of  error  in  Louisiana  Cases — 
appeal  in  equity  proceedings. 

Notwithstandiug  the  peculiarities  of  the  Civil 
Code  of  Louisiana,  the  distinctions  between  law  and 
equity  must  l>e  preserved  in  the  Federal  courts,  and 
equity  causes  from  that  circuit  must  come  here  by 
appeal,  and  common  law  causes  by  writ  of  error. 

Where  a  proceeding  in  equity,  to  wit:  a  foreclo- 
sure of  a  mortgage,  is  brought  here  by  writ  of  error* 
and  not  by  appeal,  the  writ  must  be  dismissed. 

[No.   151.] 

Argued  Oct,  IS,  1871.    Decided  Nov.  27,  187U 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  T.  J.  Durant  for  plaintiff  in  error. 
Mr.  Miles  Taylor  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  the  circuit  court  of  Louisi- 
ana  filed   her   petition,   in   which   she   alleges 
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that  Walker,  the  defendant,  is  indebted  to  her 
in  the  sum  of  $5,492.90,  and  she  shows  how 
this  debt  originate ;  how  the  note  on  which  it 
is  founded  came  into  her  possession;  how  much 
of  it  has  been  paid  and  how  much  remains  due. 
She  further  sets  forth  that  a  mortgage  was 
given  by  defendant  on  certain  real  estate,  which 
she  describes,  to  secure  the  payment  of  the 
note;  and  she  files,  as  exhibits  with  her  peti- 
tion, copies  of  the  note  and  the  credits  indorsed 
on  it,  and  of  the  mortgage,  with  its.admowl- 
edgment  and  certificate  of  record. 

She  prays  that  Walker  may  be  cited  to  ap- 
pear before  the  '  court,  and  that,  after  legal 
proceedinfi^  had,  he  be  condemned  to  pay  the 
sum  whi<m  she  claims,  with  interest  and  costs, 
and  five  per  cent  lawyers'  fees,  as  stipulated  in 
the  mortgage;  and  that  the  plantation  men- 
ti(med  in  the  mortgage  be  adjudged  and  de- 
creed to  be  subject  to  the  payment  of  the  said 
debt,  interest  and  costs;  and  then  follows  a 
separate  prayer  for  general  relief. 

There  is  for  answer :  first,  a  short  general  de- 
nial of  all  the  allegations  of  the  petition;  and 
there  is  afterwar£  a  long  supplemental  an- 
swer, as  it  is  called,  which  is  in  the  nature  of 
a  cross-bill,  setting  up  usury,  and  a  cross  de- 
mand, which  is  called  by  the  court  a  recon- 
vention. This  latter  pleading  is,  by  order  of 
the  court,  afterwards  stricken  out,  apparently 
on  the  ground  that  it  was  barred  by  the  statute 
of  limitations.  This,  however,  is  done  after  a 
distinct  hearing  on  that  subject. 

The  final  juq^ent  or  decree  of  the  court  is 
"that  plaintiff  recover  of  the  defendant  the 
sum  claimed,  with  interest,  costs  and  lawyers' 
fees;  with  privilege  and  mortgage  on  the  prop- 
erty described  in  the  notarial  act,  passed  be- 
fore Ad.  Mazurean,  notary,  a  certified  copy  of 
which  is  made  part  hereof." 

We  have  been  thus  particular  in  stating  the 
pleadings,  the  orders  and  the  decree  of  the 
court,  because  we  think  they  show,  so  as  to 
need  no  further  argument,  to  a  mind  familiar 
with  ec|uity  jurisprudence,  that  the  procedure 
is,  in  its  essential  nature,  a  foreclosure  of  a 
mortgage  in  chancery. 

It  mui  all  the  essential  qualities  of  such  a 
suit,  and  it  has  none  which  is  not  usual  and 
appropriate  in  such  a  proceeding.  It  is  true 
that  there  is  a  pers<mal  judgment  against  de- 
fendant, but  the  ninety-second  rule  of  equity 
practice  prescribed  by  this  court  clearly  au- 
thorises such  a  judgment  in  foreclosure  cases. 
It  is  the  precise  mode  of  foreclosing  mort- 
gages adopted  in  many  of  the  states  under 
their  codef«.  and  in  all  of  them  when  there  is  a 
separate  chancery  docket,  such  proceedings  are 
classed  among  the  chancery  causes. 

We  have  so  often  decided  that  notwithstand- 
ing the  peculiarities  of  the  Civil  Code  of  Loui- 
siana, the  distinctions  between  law  and  equity 
must  be  preserved  in  the  Federal  courts  and 
that  equity  causes  from  that  circuit  must  come 
here  by  appeal,  and  common-law  causes  by 
writ  of  error,  that  we  cannot  now  depart  from 
that  rule  without  overruling  numerous  deci- 
sions and  a  well  settled  course  of  practice.  San 
Pedro,  2  Wheat.  1.^:  McCoUum  v.  Eaoer,  2 
How.  aiiMinor  r.  TiUotson^  2  How.  392:  Sur- 
pett  T.  Lapice,  8  How.  48:  Brru^ster  v.  Wake- 
field.  22  How.  118.  16  L.  ed.  301 :  Thomptom  v. 
R,  Co.  6  Wall.  134,  18  L.  ed.  765. 
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*The  present  case  being  a  proceeding  [*443 
in  equity  brought  here  by  a  writ  of  error,  and 
not.by  appeal  J  the  writ  must  be  dismissed. 

Dissenting,  Mr.  Justice  Bradley  and  Mr. 
'Justice  Swayne. 


SAMUEL  W.  SMITH,  Plff,  in  Err., 

V. 

JOSEPH  F.  SHEELEY. 

(See  S.  C.  12  Wall.  358-362.) 

Estoppel  by  quitclaim  deed — vendor^  when  can- 
not question  power  of  corporation  to  pur- 
chase. 

Where  a  person  occupying  land  gives  a  power  of 
attorney  to  sell  his  interest  therein,  and  subse- 
quently acquires  the  lesal  title  and  receives  the 
money  on  the  sale  by  his  attornev,  he  cannot  disa- 
vow such  sale  and  recover  the  land,  nor  can  his 
subsequent  grantee  do  so.  on  the  ground  that  be 
did  not  have  the  legal  title  at  the  time  of  the  execu- 
tion  of  the  power  of  attornev,  although  the  deed 
of  the  attorney  was  a  quitclaim. 

A  party  who  makes  a  sale  of  real  estate  to  a  bank 
cannot  question  its  capacity  to  talce  the  title,  after 
it  has  paid  him  the  consideration  for  the  purchase. 

[No.  190.] 
SuhmUted  Nov.  7, 1871.  Decided  Nov.  27,  1871. 

£N  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Suit  in  ejectment  was  brought  in  the  court 
below  by  the  plaintiff  in  error.  The  defendant 
claimed  under  a  prior  deed,  from  the  plaintiff^s 
grantor,  Mitchell,  the  validity  of  which  deed 
was  disputed  by  plaintiff.  The  said  deed  was 
a  quitclaim,  executed  under  a  power  of  attor- 
ney, giving  authority  to  convey  for  said  Mitch- 
ell aU  the  interest  he  then  had  in  such  prem- 
ises. At  the  time  of  executing  such  power  of 
attorney,  Mitchell  had  not  the  legal  title  to 
the  land,  but  did  have  it  when  his  attorney 
executed  said  quitclaim  deed.  Judgment  hav- 
ing been  given  for  the  defendant,  the  plaintiff 
sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Hr.  J.  M.  \7oolwortk,  for  plaintiff  in  er- 
ror: 

The  deed  from  Mitchell,  purporting  to  con- 
vey the  premises  to  the  Nemaha  Valley  Bank, 
was  void,  because  there  was  no  such  corpora- 
tion.   Act  July  1,  1836,  5  SUt.  at  L.  61. 

It  is  not  pretended  that  this  act  has  been  re- 
pealed, or  that  the  territorial  act  incorporating 
the  Nemaha  Valley  Bank,  has  ever  been  ap- 
proved or  confirmed  by  Congress. 

Redick  had  no  authority  to  make  the  deed  to 
the  bank  in  MitcheH's  name. 

He  assumed  to  make  the  deed  under  a  power 
of  attorney  from  Mitchell.  That  power,  in 
terms,  limited  his  authority  to  convey  the  title, 
which,  at  the  time  of  making  it,  Mitchell  had. 

From  the  patoit  of  the  government  and  from 
Lowe's  deed,  it  appears  tlutt  Mar.,  1857,  lA>we, 
as  mayor,  enterea  the  town  site  of  Omaha,  in- 
cluding the  premises  in  question,  at  the  United 
States  Land  Office,  in  trust  for  the  occupants, 
under  the  act  of  May  23,  1844.  5  Stat,  at  L., 
657. 

Of  course,  prior  to  that  date,  Mitchell  had 
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no  title  to  the  lot,  but  only  occupied  it,  and 
when  the  entry  should  be  made,  he  would  be- 
come entitled  to  a  deed.  This  uncertain  and 
shadowy  right  he  authorized  Redick  to  convey, 
find  no  other. 

Messrs.  Jolm  I.  Rediok  and  Clinton 
Briggs,  for  defendant  in  error: 

Though  Mitchell  had  no  legal  title  at  the 
time  he  made  the  power  of  attorney,  yet  he  was 
as  much  the  real  owner  of  the  lot  as  he  was 
after  the  mayor  had  made  the  deed  to  him.  He 
waft  one  of  the  class  of  persons  who  was  enti- 
tled to  a  deed  from  the  mayor,  under  the  pro- 
visions of  the  town  site  act  of  1844.  As  the 
mayor  deeded  to  him,  we  are  certainly  to  pre- 
sume that  he  was  entitled  to  the  deed;  and  if 
80,  he  was  then  the  real  owner,  and  the  only 
effect  of  the  mayor's  deed  was  to  clothe  him 
with  the  legal  title,  or,  in  other  words,  to  give 
him  the  written  evidence  of  his  title.  The 
plaintiff  admits  that  Mitchell  was  entitled  to 
the  mayor's  deed. 

Why  did  he  receive  as  a  consideration  for  the 
«a]e  to  the  bank  the  sum  of  $1,175,  if  he  did 
not  intend  to  have  the  absolute  title  conveyed? 
Why  does  he  let  the  matter  pass  in  silence  for 
six  years?  And  even  then,  after  the  lapse  of 
this  long  time,  he  only  breaks  this  silence  by  a 
quitclaim  deed  of  the  lot  to  a  thini  party,  for 
the  consideration  of  one  dollar. 

If  Mitchell  did  not  intend  to  give  authority 
to  sell  and  convey  the  lot  after  he  should  have 
acquired  the  legal  title,  he  should  have  revoked 
the  power;  and  not  having  done  so,  third  per- 
sons and  bona  fide  purchasers,  who  derive  title 
mediately  through  him,  ought  not  to  suffer  in 
consequence  of  his  neglect. 

But  even  if  the  deed  from  Mitchell  to  the 
tMink  had  been  made  before  he  had  obtained  the 
mayor's  deed,  yet  the  after  acquired  legal  title 
would  inure  to  the  benefit  of  tne  bank. 

In  the  case  of  The  F,  L.  d  T,  Co.  v.  MoKin- 
ney,  6  McLean,  1,  it  was  held  that  a  quitclaim 
deed  will  pass  the  grantor's  equitable  interest 
in  the  lana,  and  that  the  subsequently  acquired 
legal  title  will  inure  to  the  grantee  by  way  of 
estoppel. 

A  charter  of  incorporation  cannot  be  declared 
void  in  a  collateral  suit,  but  can  only  be  de- 
clared so  by  a  proceeding  instituted  directly 
against  it  on  behalf  of  the  state. 

Pearce  v.  Olney,  20  Conn.  544;  State  v. 
Bryce,  7  Ohio,  82  (2d  pt.)  ;  Wehh  v.  Moler,  8 
Ohio,  648 ;  Frost  v.  Coal  Co.  24  How.  278,  16 
L.  ed.  637. 

This  corporation  is  certainly  prima  facie  a 
competent  grantee. 

Mr.  Justice  Davis  delivered  the  opinion  of 

the  court: 

This  was  an  action  of  ejectment,  brought  by 
the  plaintiff  in  error,  to  recover  the  possession 
of  a  lot  in  the  city  of  Omaha,  and  resulted  in  a 
verdict  and  judgment  for  the  defendant. 

Both,  parties  claim  by  deeds  from  George  W. 
Mitchell ;  and  the  controversy  turns  on  the  va- 
lidity of  defendant's  deed,  which  is  prior  to 
that  of  the  plaintiff.  It  appears  by  the  evi- 
dence, that  in  May,  1857,  Bedick,  in  execution 
of  the  power  conferred  upon  him  by  Mitchell, 
in  the  previous  month  of  Februaiy,  conveyed 
the  lot  in  dispute  to  the  Nemaha  Valley  Bank, 
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for  the  consideration  of  $1,170.  More  than  six 
years  after  this,  when  the  property  was  worth 
$2,000,  Mitchell  and  wife,  by  quitclaim  deed, 
undertook  to  convey  it,  for  the  nominal  consid- 
eration of  one  dollar,  to  the  grantor  of  the 
plaintiff  in  error. 

The  plaintiff's  title  rests  wholly  on  the  last 
deed,  and  hence  the  necessity  of  the  effort  to 
get  rid  of  the  effect  of  the  deed  to  the  bank. 

It  is  insisted,  in  behalf  of  the  plaintiff  in  er- 
ror, that  Redick  had  no  authority  to  make  this 
deed  in  Mitcheirs  name,  because  the  power  un- 
der which  he  acted  directed  him  to  convey  such 
title  as  Mitchell  then  had,  which  was  only  a 
possessory  right.  It  is  true  that  in  February, 
1857,  when  Sie  power  of  attorney  was  given, 
Mitchell  had  not  the  legal  title  to  the  lot,  but 
as  the  mayor  of  Omaha  conveyed  it  to 
*him  a  short  time  afterwards,  it  is  a  [*361 
fair  presumption  that  he  was,  at  the  date  of 
the  execution  of  the  power,  one  of  the  class  of 
persons  who  w^re  entitled  to  a  deed  from  the 
mayor  under  the  provisions  of  the  town  site  act 
of  1844.  If  so,  he  was  to  all  practical  purposes 
the  real  owner  of  the  property,  and  intended 
that  Bedick  should  sell  and  convey  something 
more  than  a  "mere  uncertain  and  shadowy 
right"  as  the  plaintiff  in  error  claims. 

But,  in  the  state  of  the  proof,  it  is  not  neces- 
sary to  look  into  the  power  of  attorney  to  see 
the  extent  of  the  authority  conferred,  because 
the  subsequent  conduct  of  Mitchell  renders  it 
an  imimportant  subject  of  inquiry.  It  would 
be  grossly  unjust  for  Mitchell,  having  acquired 
the  legal  title,  to  let  Redick,  under  a  power  of 
attorney  executed  before  the  title  was  obtained, 
make  a  deed  in  his  name  to  the  bank,  appro- 
priate to  himself  the  money  received  for  the 
sale  of  the  property,  and  then,  six  years  after- 
wards, disavow  the  act  of  his  attorney  on  the 
plea  that  he  had  exceeded  his  authority.  The 
law  will  not  permit  this  to  be  done,  and  estops 
Mitchell  from  setting  up  such  a  claim. 

It  is  insisted,  howertf,  as  an  additional 
ground  of  objection  to  this  deed,  that  the  bank 
was  not  a  competent  grantee  to  receive  title.  It 
is  not  denied  that  the  bank  was  duly  organized 
in  pursuance  of  the  provisions  of  an  act  of  the 
legislature  of  the  territory  of  Nebraska,  but, 
it  is  said,  it  had  no  ri^ht  to  transact  business 
until  the  charter  creating  it  was  approved  by 
Congress.  This  is  so,  and  it  could  not  legally 
exercise  its  powers  until  this  approval  was  ob- 
tained, but  this  defect  in  its  Constitution  can- 
not be  taken  advantage  of  collaterally.  No 
proposition  is  more  thoroughly  settled  than 
this,  and  it  is  unnecessary  to  refer  to  authori- 
ties to  support  it.  Conceding  the  bank  to  be 
guilty  of  usurpation,  it  was  still  a  body  corpo- 
rate de  facto,  exercising  at  least  one  of  the 
franchises  which  the  legislature  attempted  to 
confer  upon  it,  and  in  such  a  case  the  party 
who  makes  a  sale  of  real  estate  to  it,  is  not  in 
a  position  to  question  its  capacity  to  take  the 
title,  after  it  has  paid  the  consideration  for  the 
purchase. 

*If,  prior  to  the  execution  of  the  deed,  [*362 
there  had  been  a  judgment  of  ouster  against  the 
corporation  at  the  instance  of  the  government, 
the  aspect  of  the  case  would  be  different. 

There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed, 
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369*]    ♦ROBERT   M.    SHOEMAKER   et   al, 

Plffa.  in  Err., 

V. 

E.  W.  KINGSBURY. 

(See  8.  C.  12  Wall.  369-378.) 

Railroad  contractors,  liability  of,  for  negligence 
in  carrying  a  passenger — risk  of  passenger, 

•1.  When  contractors  for  building  a  railroad, 
running  a  construction  train,  consent  to  take  a 
passenger  for  hire  on  their  train,  they  are  private 
carriers  for  hire,  and  are  only  bound  to  exercise 
such  care  and  skill  in  the  management  and  run- 
ning of  the  train  as  prudent  and  cautious  men,  ex- 
perienced in  that  business,  are  accustomed  to  use 
under  similar  circumstances. 

2.  The  passenger,  in  such  case,  takes  upon  him- 
self the  risks  incident  to  the  mode  of  conveyance. 

[No.  188.] 
Argued  Nov.  7,  1S71.    Decided  Nov.  27,  187i. 

IN  ERROR  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Suit  was  brought  in  the  first  judicial  district 
of  the  state  of  Kansas^  in  and  for  Leavenworth 
county,  by  the  defendant  in  error,  to  recover  for 
damaares  received  by  him  while  a  passenger  on 
»  railroad  car,  belonging  to  the  defendants. 
Upon  petition  of  the  defendants,  the  case  was 
removed  to  the  court  below.  Judgment  having 
been  given  for  thie  plaintiff  in  that  court,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  J.  P.  UsHer,  "W.  T.  Otto,  for 
plaintilT  in  error: 

The  court  gave  for  plaintiff  the  following  in- 
struction to  the  jury: 

"When  it  is  proved  that  the  car  was  thrown 
from  the  track  and  the  plaintiff  was  injured,  it 
is  incumbent  on  the  defendants  to  prove  that 
the  agents  and  servants  in  charge  of  the  train 
were  persons  of  competent  skill,  of  good  habits, 
and  in  every  respect  qualified  and  suitably  pre- 
pared for  the  business  in  which  they  were  en- 
gaged, and  that  they  acted  on  this  occasion  with 
reasonable  skill,  and  with  the  utmost  prudence 
and  caution ;  and  if  the  disaster  in  question  was 
occasioned  by  the  least  negligence  or  want  of 
skill  or  prudence  on  their  part,  then  the  defend- 
ants are  liable  in  this  action." 

Now,  this  instruction  must  be  held  to  have 
been  given  with  reference  to  the  facts  in  the 
case: 

1.  That  the  accident  was  caused  by  the  sud- 
den leaping  of  an  ox,  from  a  place  of  conceal- 
ment, before  the  advancing  train,  and  which, 
striking  and  running  upon  the  ox,  threw  the 
train  in  part  off  the  track. 

2.  That  the  caboose  in  which  Kingsbury  was 
riding  was  not  overturned  or  thrown  from  the 
track,  but  that  his  injuries  were  caused  by  his 
voluntarily  leaping  from  the  caboose,  in  which, 
if  he  had  remained^  he  would  not  have  been  in- 
jured. 

3.  That  the  accident  was  in  an  uninhabited 
part  of  the  country,  upon  the  plains,  where  the 
defendants  or  their  servants  had  not  the  slight- 
est reason  to  expect  any  obstruction,  and  the 
leaping  of  the  animal  upon  the  track  before  the 
advancing  train  was  as  complete  a  surprise  as 
if  a  rock  had  fallen  from  the  skies  upon  the 
track  before  the  train;  and  that,  after  the  ox 
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was  discovered,  it  was  impossible  to  avoid  com- 
ing upon  him. 

The  error  in  this  instruction  is,  that  it  as- 
sumes that' proof  of  this  particular  accident  to 
the  construction  train,  on  which  the  plaintiff 
was  being  carried,  cast  the  burden  of  proof  upon 
the  defendants,  to  establish  that  it  was  without 
their  fault.  This  was  error.  The  plaintiff 
averred  and  was  bound  to  prove  that  he  was  in- 
jured by  the  negligence  of  the  defendants,  and 
without  any  fault  or  negligence  of  4iis  own. 
This  is  the  unvarying  rule  of  law.  Deyo  v.  R. 
Go.  34  N.  Y.  9j  and  cases  cited;  Holbrook  v.  R. 
Co.  12  N.  Y.  236;  Curtis  v.  R.  Co.  18  N.  Y.  634; 
Transport.  Co.  v.  Daicner,  ante,  160. 

The  instruction  assumes  that  the  car  could 
not  have  been  thrown  from  the  track  if  the  em- 
ployees had  been  competent,  and  that  the  acci- 
dent was  an  evidence  of  their  incompetency. 

Against  this  assumption  we  oppose  the  prin- 
ciple of  law,  that  all  persons  are  presumed  to 
perform  their  duties;  and  in  the  employment 
of  railroad  operatives  it  is  conclusively  pre- 
sumed that  due  care  has  been  taken^  until  the 
contrary  is  proved. 

The  presumption  is  that  the  accident  was  un- 
avoidable, until  the  contrary  was  proved. 

As  a  test  of  the  legality  of  this  instruction: 
if  the  car  were  thrown  from  the  track  by  an 
unavoidable  accident,  would  the  defendants  be 
liable,  though  their  operatives  were  unskilful 
and  of  vicious  habits?  Or,  if  they  had  pos- 
sessed the  highest  degree  of  skill  and  been  of 
unexceptionable  habits,  how  would  these  vir- 
tues have  profited  the  defendants,  if  the  acci- 
dent was  caused  by  their  negligence  ? 

It  was  not  the  duty  of  the  defendants  to  in- 
quire after  the  habits  of  their  employees;  nor 
could  their  habits  be  put  in  issue  in  the  cause, 
and  it  was  error  to  do  so.  The  court  had  no 
right  to  require  evidence  of  the  defendants  on 
this  subject.  Tlie  instruction  ought  to  have 
been:  Did  the  defendants,  taking  into  account 
the  mode  of  transportation,  as  far  as  himian 
care  and  foresight  could  go,  provide  for  the 
safety  of  the  plaintiff?  And  did  their  em- 
ployees in  charge  of  the  train  exercise  the  high- 
est de^ee  of  skill  and  judgment  on  the  occa- 
sion of  the  accident?  Was  the  accident  solely 
their  fault,  or  was  it  unavoidable?  The  affirm- 
ative of  all  these  issues  was  upon  the  plaintiff. 
Messrs.  Geo.  Earle  and  Geo.  "W.  ^asoHal, 
for  defendant  in  error: 

We  contend  that  the  fifth  instruction  of  the 
court  is  in  exact  conformity  with  the  law  as 
pronoimced  by  the  Supreme  Court  of  the  Unit- 
ed States  in  the  case  of  Stokes  v.  Saltonstall,  13 
Pet.  186. 

In  that  case  the  court,  in  its  instructions  to 
the  jury,  held  that  the  facts  that  the  carriag^e 
was  upset  and  the  plaintiff's  wife  injured,  were 
prima  facie  evidence  that  there  was  negligence 
or  want  of  skill  on  the  part  of  the  driver;  and 
threw  upon  the  defendant  the  burden  of  prov- 
ing that  the  accident  was  not  occasioned  by  the 
driver's  fault. 

And  again :  "It  being  admitted  that  the  car- 
riage was  upset  and  the  plaintiff's  wife  in- 
jured, it  is  incumbent  on  the  defendant  to 
prove  that  the  driver  was  a  person  of  compe- 
tent skill,  of  good  habits,  and  in  every  respect 
qualified  and  suitably  prepared  for  the  business 
in  which  he  engaged;  and  that  he  acted  on  this 
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occasion  with  reasonable  skill  and  with  the  ut- 
most prudence  and  caution ;  and  if  the  disaster 
in  question  was  occasioned  by  the  least  negli- 
gence or  ^vant  of  skill  or  prudence  on  his  part, 
that  the  defendant  is  liable  in  this  action." 

The  fifth  instriiction  in  this  case  of  Shoe- 
maker V.  Kingsbury  is  taken^  almost  word  for 
word,  from  the  court's  instructions  in  the  case 
of  Stokes  y.  Saltonstallf  and  its  reversal  would 
be  equivalent  to  an  overruling  of  the  law  laid 
do^  by  the  court  in  that  case,  and  would  un- 
settle the  decisions  bearing  on  the  same  ques- 
tions in  numerous  cases  throughout  the  coun- 
try. 

In  the  case  of  The  H.  Co,  v.  Worthington,  21 
Md.  282,  the  court  held  "that  the  injury  to  the 
plaintiff  ( Worthington )  was  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ants, and  it  was  incumbent  on  them  to  prove 
that  they  were  not  negligent,  in  order  to  dis- 
charge themselves  from  liability." 

And  again:  "That  it  was  a  question  of  fact 
for  the  jury  to  determine  from  all  the  evidence 
in  the  cause,  whether  the  injury  to  the  plain- 
tiff arose  from  any  neglect  on  the  part  of  the 
defendants  or  their  agents,  and  if  the  jury 
should  find  that  the  injury  in  question  was  the 
result  of  an  accident  or  act  against  which  hu- 
man care  and  foresight  could  not  guard,-  and 
was  not  the  result  of  negligence,  in  any  degree, 
on  the  part  of  the  defendants,  then  the  plaintiff 
was  not  entitled  to  recover." 

The  learned  counsel  for  the  railroad  company 
objected  to  these  instructions,  chiefly  because 
the  injury  to  Worthington  was  declared  to  be 
presumptive  evidence  of  negligence,  without 
prescribing  any  legal  measure  of  proof  by 
vhich  the  presumption  could  be  rebutted,  but 
referred  to  the  case  of  Stokes  v.  Saltonstallf  as 
furnishing  the  correct  standard  by  which  to  de- 
termine whether  the  defendants  were  in  fault 
or  not. 

The  court  of  appeals  of  Maryland,  in  deliver- 
rag  its  opinion  in  this  case,  said  that  the  cases 
of  Stokes  V.  Saltonstall,  13  Pet.  181,  and  Stock- 
Son  Y.  Frey,  4  Gill,  414,  conclusively  estab- 
lished the  law,  and  that  in  such  cases  the  oc- 
currence of  the  accident  amounted  to  prima 
facie  evidence  of  negligence  on  the  part  of  the 
defendants,  throwing  upon  them  the  onus  of  re- 
butting the  presumption,  by  proving  that  there 
«K'as  no  negligence. 

Reference  is  further  made  to  the  case  of  Ga- 
lena d  Chicago  R.  Co,  v.  Yarwoody  17  111.  509, 
where  the  court,  in  delivering  its  opinion,  held 
•*Tliat  a  passenger  in  a  railway  car  need  only 
show  that  he  has  received  an  injury,  to  make  a 
prima  facie  case  against  the  carrier.  The  car- 
rier must  rebut  the  presumption,  to  exonerate 
himself  from  responsibility." 

in  further  support  of  this  rule  of  law,  refer- 
ence is  made  to  the  following  cases: 

Crofts  V.  WaterhousCf  3  Bing.  319;  Ware  v. 
Gay,  il  Pick.  106;  Christie  v.  Griggs,  2  Camp. 
79 ;  Hcgeman  v.  R*wayf  16  Barb.  353 ;  Holhrook 
v.  R.  Co.  16  Barb.  113;  R.  Co.  v.  Messino,  1 
Sneed,  221. 

It  is  no  answer  to  an  action  by  a  passenger 
against  a  carrier,  that  the  injury  was  caused  by 
the  negligence,  or  even  the  trespass,  of  a  third 
oarty. 
"12  Wall. 


Sullivan  v.  P.  d  R.  Railway,  30  Pa.  234;  6 
Am.  Law  Reg.  342;  Skinner's  Case. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

From  the  whole  evidence  in  this  case  it  is 
plain  that  the  defendants  were  not  common  car- 
riers of  passengers  at  the  time  the  accident  oc- 
curred, which  nas  led  to  the  present  action. 
They  were  merely  contractors  for  building  the 
Eastern  Division  of  the  Union  Pacific  Railway, 
and  were  running  a  construction  train  to  trans- 
port material  for  the  road.  The  entire  train 
consisted,  besides  the  engine  and  its  tender,  of 
cars  for  such  material  and  what  is  called  in 
the  testimony  a  "caboose  car."  This  latter  car 
was  intended  solely  for  the  accommodation  of 
the  men  connected  with  the  train;  it  contained 
their  bunks  and  mattresses;  they  slept  in  it, 
and  deposited  in  it  the  lamps  of  the  cars  and 
the  tools  they  used.  It  was  not  adapted  for 
passengers,  and,  according  to  the  testimony  of 
the  conductor,  the  defen&nts  did  not  wish  to 
'  carry  passengers,  although  when  persons  got  on 
to  ride  the  defendants  did  not  put  them  off, 
and  sometimes,  though  not  always,  fare  was 
charged  for  their  carnage. 

The  plaintiff,  who  was  sheriff  of  a  county  in 
ICansas,  and  deputy-marshal  of  the  district, 
desired  to  arrest  a  person  on  the  line  of  the 
road,  and  to  enable  him  to  accomplish  this  pur- 
pose, he  applied  to  the  conductor  for  passage 
on  the  tram  as  far  as  Wilson's  Creek,  and  re- 
quested that  the  train  would  stop  there  until 
the  arrest  could  be  made.  His  wishes  were 
granted  in  both  respects,  and  for  the  services 
rendered  he  *paid  at  the  time  a  portion  [*376 
of  the  fare  charged,  and  the  balance  subse- 
quently. 

In  the  rendition  of  these  services  for  the 
plaintiff,  the  defendants  were  simply  private 
carriers  for  hire.  As  such  carriers,  having 
only  a  construction  train,  they  were  not  imder 
the  same  obligations  and  responsibilities  which 
attach  to  common  carriers  of  passengers  by 
railway.  The  latter  undertake,  for  hire,  to  car- 
ry all  persons  indifferently  who  apply  for  pas- 
sage; and  the  law,  for  the  protection  of  travel- 
ers, subjects  such  carriers  to  a  very  strict  re- 
sponsibility. It  imposes  upon  them  the  duty 
of  providing  for  the  safe  conveyance  of  passen- 
gers, so  far  as  that  is  practicable  by  the  exer- 
cise of  human  care  and  foresight.  They  are 
bound  to  see  that  the  road  is  in  good  order; 
that  the  engines  are  properly  constructed  and 
furnished;  that  the  cars  are  strong  and  fitted 
for  the  accommodation  of  passengers,  and  that 
the  running  gear  is,  so  far  as  the  closest  scru- 
tiny can  detect,  perfect  in  its  character.  If 
any  injury  results  from  a  defect  in  any  of  these 
particulars  they  are  liable. 

They  are  also  bound  to  provide  careful  and 
skilful  servants,  competent  in  every  respect  for 
the  positions  to  which  they  are  assigned  in  the 
management  and  running  of  the  cars;  and  they 
are  responsible  for  the  consequences  of  any 
negligence  or  want  of  skill  on  the  part  of  such 
servants. 

They  are  also  botmd  to  take  all  necessary 
precautions  to  keep  obstructions  from  the 
track  of  the  road :  and,  although  it  may  not  be 
obligatory  upon  them,  in  the  absence  of  legisla- 

433 


3G2-365' 


SuPBEiiCE  Court  of  tt 


tive  enactment,  to  fence  in  the  road  bo  as  to  ex 
elude  cattle,  it  is  incumbent  upon  thenft  to   UBe 
all  practicfil  means  to  prevent  the  possibility 
of  obstruction  from  the  straying  of  cattle  on  to 
the  track  as  well  as  from  any  other  cause.      As 
said  by  the  supreme  court  of  Pennsylvania,   in 
«»noakin5r  of  the  duty  of  railway  companies   in 
this  particular   {SuUivan  v.  Phil,  d  R,  -R.   Co. 
30    Pa.   234)  :     "Having   undertaken   to    carry 
safely,  and  holding  themselves  out  to  the  world 
as  able  to  do  so,  they  are  not  to  suffer  cows  to 
endanger  the  life  of  a  passenger  any  more  tlian 
377*]  a  defective  *rail  or  aade.     VVhether  they 
maintain  an  armed  police  at  cross  roads,  as  is 
done  by  similar  companies  in  Europe,  or  fence, 
or  place  cattle  guards  within  the  bed  of  their 
road,  or  by  any  other  contrivance  exclude  this 
risk,  is  for  themselves  to  consider  and   deter- 
mine.    We  do  not  say  they  are  boimd  to  do  the 
one  or  the  other,  but  if,  by  some  means,  they 
do  not  exclude  the  risk,  they  are  bound  to  re- 
spond in  damages  when  injury  accrues." 

It  is  evident  that  the  defendants  in  this  case 
were  not  subject  to  any  such  stringent  obliga- 
tions and  responsibilities  as  are  here  men- 
tioned. They  did  not  hold  themselves  out  as 
capable  of  carrying  passengers  safely;  they  had 
no  arrangements  for  passenger  service,  and  they 
were  not  required  to  make  provisions  for  the 
protection  of  the  road  such  as  are  usually 
adopted  and  exacted  of  railroad  companies. 
They  did  not  own  the  road,  and  had  no  interest 
in  it.  beyond  its  construction.  It  was  no  part 
of  their  duty  to  fence  it  in  or  to  cut  away  the 
bushes  or  weeds  growing  on  its  sides. 

The  plaintiff  knew  its  condition  and  the  re- 
lation'of  the  defendants  to  it  when  he  applied 
for  passage.     He  had  been  previously  over  it 
several  times,  and  was  well  aware  that  there 
were  no  turntables  on  a  portion  of  the  route;  a 
fact  which  compelled  the  defendants  to  reverse 
the  engine  on  the   return  of  the  train   from 
Walker's  Creek.     He,  therefore,  took  upon  him- 
self the  risks  incident  to  the  mode  of  convey- 
ance used  by  the  defendants  when  he  entered 
their  cars.    All  that  he  could  exact  from  them, 
under  these  circumstances,  was  the  exercise  of 
such  care  smd  skill  in  the  management  and  run- 
ning of  the  train  as  prudent  and  cautious  men, 
experienced  in  that  business,  are  accustomed  to 
use    \mdcr    similar    circumstances.     Such   care 
implies  a  watchful  attention  to  the  working  of 
the  engine,  the  movement  of  the  cars  and  their 
running  gear,  and  a  constant  and  vigilant  look- 
out for  the  condition  of  the  road  in  advance  of 
the  train.     If  such  care  and  skill  were  used  by 
the   defendants,   they   discharged   their   entire 
duty  to  the  plaintiff;  and  if  an  accident,  not- 
withstanding, occurred,  by  wliich   he  was  in- 
jured, they  were  not  liable.     They  were  not  in- 
378*]  turers  of  his  ^safety,  nor  responsible  for 
the  consequences  of  unavoidable  accident. 

The  question  should  have  been  put  to  the 
Jury  whether  the  defendants  did,  in  fact,  exer- 
cise such  care  and  skill  in  the  management  and 
running  of  the  train  at  the  time  the  accident 
occurred.  They  were  not  responsible  to  the 
plaintiff,  unless  the  accident  was  directly  ti- 
tributable  to  their  negligence  or  unskilfulness 
in  that  particular. 

The  evidence  in  the  ease  shows  that  the  acci- 
dent was  occasioned  by  the  tender  and  engine 
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The  history  and  facts  are  fully  stated  by  the 
court. 

Messrs.  J.  M.  Carlisle  and  J.  D.  Mo- 
PHerson,  for  appellants: 

The  bill  and  amended  bill  claimed  for  the 
Unfted  States  no  other  right  than  that  which 
they  conceded  to  all  the  bondholders.  Upon 
this  state  of  the  pleadings,  it  was  error  to  de- 
cree any  preference  or  priority  of  any  kind 
in  favor  of  the  United  States ;  nor  was  any  such 
priority  or  preference  given  by  the  original  de- 
cree. 

The  United  States,  in  the  face  of  these  mort- 
gages, to  secure  coupon  bonds,  passing  from 
band  to  hand  by  delivery,  sold  and  delivered 
to  the  company  certain  rolling  stock,  expressly 
agreeing  that  the  same  might  be  put  upon  the 
road  and  used  in  the  ordinary  way,  but  reserv- 
ing to  itself  a  secret  lien  upon  the  same,  and 
stipulating  moreover  for  other  security  for  the 
payment  of  the  purchase  money.  The  com- 
pany had  the  possession  and  use  of  this  rolling 
stock,  however,  and  persons  dealing  with  the 
bonds  secured  by  the  recorded  mor^ages,  had 
a  right,  by  the  consent  of  the  United  States,  to 
look  to  this  property  as  part  of  their  security, 
cor  had  they  any  means  of  ascertaining  that 
the  same  was  claimed  imder  any  superior  equity 
whatever.  They  dealt  in  the  bonds,  believing 
that  this  property  was  pledged  for  their  pay- 
ment. 

Certainly  an  unrecorded  mortgage  could  not 
prevail  against  one  who  had  lent  money  to  the 
eompany  upon  the  faith  of  the  properly  which 
it  had  in  actual  possession  by  purchase  and  de- 
livery. 

But  the  law  of  Kentucky  goes  farther,  and 
places  both  prior  and  subsequent  creditors  upon 
an  equal  footinpr,  as  to  unrecorded  mortgages. 

Messrs.  B.  H.  Bristowy  Solicitor  Oen.,  C. 
H.  Hilly  Assi,  Atty.  Oen.,  for  appellees: 

No  objection  was  taken  to  the  mode  of  pro- 
cedure in  the  circuit  court,  and  the  parties  hav- 
ing voluntarily  adopted  it^  their  objection  made 
here,  for  the  first  time,  should  not  be  enter- 
tained. 

Laher  ▼.  Cooper,  7  Wall.  670,  19  L.  cd.  162; 
Houghton  v.  Jones,  1  Wall.  705,  17  L.  ed.  504; 
R.  Co.  V.  Bradley,  10  Wall.  300,  19  L.  ed.  894. 

This  appeal  is  prosecuted  by  parties  who 
signed  the  stipulation  and  submitted  the  agreed 
case  to  the  court.  Surely  they  cannot  be  heard 
to  complain  of  the  supposed  want  of  regularity 
in  this  proceeding. 

Since  the  decision  of  this  court  in  Pennock 
▼.  Coe,  23  How.  124,  16  L.  ed.  440,  that  a  mort- 
gagee may  take  an  equitable  interest  in  prop- 
erty acquired  by  the  mortgagor,  after  the  exe- 
cution of  the  mortgage,  is  a  proposition  not  to 
be  doubted;  but  it  cannot  be  said,  either  upon 
principle  or  upon  the  authority  of  the  case, 
that  such  interest  attaches  before  the  property 
is  acquired  by  the  mortgagor.  On  the  con- 
trary, the  court  in  that  case  recognized  and 
approved  the  maxim,  that  "a  person  cannot 
grant  a  thing  which  he  has  not:"  "tZte  non 
kahet.  non  det."  And  this  is  true,  both  at  law 
and  in  equity. 

In  this  case  the  company  took  the  property 
subject  to  the  lien  of  the  United  States,  and 
any  right  in  or  to  it  which  passed  to  the  bond 
holders,  passed  subject  to  tne  same  lien.  The 
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mortgages  did  not  convey  to  the  mortgagees 
any  greater  right  than  the  company  had.  The 
mortgagees  do  not  occupy  the  position  of  bona 
fide  purchasers  for  value,  nor  even  of  mort- 
gagees for  a  present  consideration.  They  have 
nothing  but  a  naked  equity,  and  that  posterior 
in  time  and  conscience  to  the  equity  of  the 
United  States.  **Qui  prior  est  tempore,  potior 
est  jure." 

The  court  of  appeals  of  Kentucky  has  never 
applied  the  statute  in  a  case  like  this.  The 
words  "any  creditor"  used  in  the  statute  mean 
a  creditor  who  has  an  interest  in  or  right  to 
the  thing  attempted  to  be  conveyed,  and  can 
have  no  application  where  all  the  parties  are 
asserting  mere  equities,  and  are  in  a  court  of 
equity  seeking  its  aid  on  equitable  principles. 

Swigert  v.  Bk.  of  Ky.  17  B.  Mon.  289 ;  Bailey 
V.  Welch,  4  B.  Mon.  244. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  suit  instituted  by  the  United 
States,  as  the  holder  of  a  number  of  the  first 
and  second  mortgage  bonds  of  the  New  Orleans 
&  Ohio  Railroad  Company,  to  foreclose  the 
ihortgage  given  to  secure  said  bonds.  These 
mortgages  were  executed  in  1858  and  1860,  re- 
spectively, and  covered  all  the  company's  prop- 
erty of  every  kind,  with  a  stipulation  to  in- 
clude all  future  acquired  property.  The  trus- 
tee of  the  mortgages  and  several  individual 
bond  holders  were  made  parties,  and  the  bill 
contained  proper  alle^tions  as  to  the  imprac- 
ticability of  making  fUl  of  them  parties.  After 
a  final  decree  of  foreclosure  and  sale,  and  while 
the  execution  was  in  the  hands  of  the  marshal, 
it  transpired  that  a  portion  of  the  rolling 
stock,  consisting  of  two  locomotives  and  ten 
cars,  had  been  sold  to  the  railroad  *com-  [*363 
pany  by  the  United  States  in  1866,  and  that 
simultaneously  with  the  sale,  the  company 
gave  to  the  .United  States  a  bond  for  the  pur- 
chase money,  wherein  it  was  stipulated  that  the 
latter  should  have  a  lien  therefor  upon  the 
property  sold,  and  that  the  company  should 
not  sell  it  or  part  with  it  until  payment  of  the 
price,  without  the  consent  of  the  United  States. 
Hereupon  the  respective  solicitors  of  all  the 
parties,  complainant  and  defendant,  directed 
the  marshal  in  writing,  not  to  sell  the  said 
locomotives  and  cars.  The  rest  of  the  property 
was  sold,  but  brought  less  than  the  amount  of 
the  mortgage  bonds. 

The  parties  then,  by  their  respective  solicit- 
ors, filed  a  written  statement  of  the  facts  in 
relation  to  said  locomotives  and  cars,  adding 
to  what  is  above  stated,  the  further  fact  that 
the  bond  given  for  the  purchase  money  thereof 
was  not  recorded,  and  that  its  contents  were 
unknown  to  all  the  bond  holders  of  the  rail- 
road company,  except  Mr.  Trimble,  the  truM'^M» 
of  the  mortgages.  Upon  this  statement,  the 
question  whether  the  United  States  had  a  su- 
perior equity  in  this  property  to  that  of  the 
bond  holders  under  the  mortgages,  was  sub- 
mitted to  the  court  for  its  decision,  and  ^he 
court  decided  that  they  had  a  superior  equity, 
and  made  a  decree  to  that  effect.  This  is  tiio 
decree  appealed  from. 

The  appellants  contend,  first,  that  the  court 
had  no  authority  to  make  ^e  decision;  tb«t 
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the  proceeding  was  wholly  irregular,  without 
proper  pleadinj^s,  and  coram  non  judice.  This 
objection  hardly  comes  with  a  good  grace  from 
the  appellants,  who  all  joinea  in  submiuing 
the  question  to  the  court.  But  the  jurisdiction 
was  undoubted.  A  court  of  equity,  in  a  suit 
for  the  foreclosure  of  a  mortgage,  clearly  has 
cognizance  of  all  questions  relating  to  priority 
of  lien  on  the  property  in  litigation,  as  between 
the  parties  to  the  suit  and  those  whom  they 
lawfully  represent.  The  mode  in  which  tiii- 
jurisdiction  shall  be  exercised  is  not  so  much  a 
matter  of  substance  as  of  form.  Ordinarily,  a 
reference  to  a  master  before  the  final  decree 
would  be  the  formal  method  to  pursue,  but 
where,  from  oversight  or  other  cause,  this  has 
beta  ouiiLtfcd,  iiie  4>drties  may  certainly  agree 
(as  was  done  here)  to  submit  the  matter  to  the 
court,  upon  a  statement  of  facts,  after  the  de- 
cree. 

The  appellants  contend,  in  the  next  place, 
that  the  decision  upon  the  facts  was  erroneous; 
that  the  mortgages,  being  prior  in  date  to  tlie 
bond,  given  for  the  purchase  money  of  these 
locomotives  and  cars,  and  being  expressly  made 
to  include  after-acquired  property,  attached 
to  the  property  as  soon  as  it  was  purchased, 
and  displaced  any  junior  lien.  This,  we  ap- 
prehend, is  an  erroneous  view  of  the  doctrine 
by  which  after-acquired  property  is  made  to 
serve  the  uses  of  a  mortgage.  That  doctrine  is 
intended  to  subserve  the  purposes  of  justice, 
and  not  injustice.  Such  an  application  of  it  as 
is  sought  by  the  appellants  would  often  result 
365*]  in  *gross  injustice.  A  mortgage  in- 
tended to  cover  after-acquired  property  can 
only  attach  itself  to  such  property  in  the  condi- 
tion in  which  it  comes  into  the  mortgagor's 
hands.  If  that  property  is  already  subject  to 
mortgages  or  other  liens,  the  general  mortgage 
does  not  displace  them,  although  they  may  be 
junior  to  it  in  point  of  time.  It  only  attaches 
to  such  interest  as  the  mortgagor  acquires ;  and 
if  he  purchase  property  and  give  a  mortgage 
for  the  purchase  money,  the  deed  which  he  re- 
ceives and  the  mortgage  which  he  gives  are  re- 
garded as  one  transaction,  and  no  general  lien 
impending  over  him,  whether  in  the  shape  of 
a  general  mortgage,  or  judgment,  or  recogni- 
zance, can  displace  such  mortgage  for  purchase 
money.  And  in  such  cases  a  failure  to  register 
the  mortgage  for  purchase  money  makes  no 
difference.  It  does  not  come  within  the  reason 
of  the  registry  laws.  These  laws  are  intended 
for  the  protection  of  the  subsequent,  not  prior, 
purchasers  and  creditors. 

Had  the  property  sold  by  the  government  to 
the  railroad  company  been  rails,  as  in  the  case 
of  R.  Co,  V.  Cowdrpf  ante,  199,  or  any  other 
material  which  became  affixed  to  and  a  part 
of  the  principal  thing,  the  result  would  have 
been  different.  But  being  loose  property,  sus- 
ceptible of  separate  ownership  and  separate 
liens,  such  liens,  if  binding  on  the  railroad 
company  itself,  are  unaffected  by  a  prior  gen- 
eral mortgage  given  by  the  company,  and  par- 
amount thereto. 

In  the  case  before  us,  the  United  States,  at 
the  time  of  making  the  sale,  reserved  a  lien  on 
the  property,  and  imposed  a  condition  of  non- 
alienation  until  the  price  should  be  paid. 
Taken  all  together  the  transaction  amounts  to 
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a  transfer  sub  mode,  and  the  lien  must  be  re- 
garded as  attaching  to  the  property  itself,  and 
as  paramount  to  any  other  liens  arising  from 
the  prior  act  of  the  company. 
The  decree  %8  affirmed. 


JOHN  J.  TOWNSEND,  Executor  of  Fred- 
erick Bronson,  Deceased,  who  was  Executor 
of  Arthur  Bronson,  Deceased,  Appt., 

V. 

EDWARD  CHAPPELL  et  al, 

(See  S.  C  "BroiMon'a  Eapeoiitor  v.   Chappell,"  12 

Wall.  081-686.) 

Principal,  when  hound  by  acts  of  volunteer 
agent — estoppel  of — past  acts  of  agents  evi- 
dence of  authority. 

Where  one  without  objection  suffers  another  to 
do  acts  which  proceed  upon  the  grounds  of  author- 
ity from  blm,  or  by  his  conduct  adopts  and  sanc- 
tions such  acts  after  they  are  done,  he  will  be 
bound,  although  no  previous  authority  exist.  In  all 
respects  as  if  the  requisite  power  had  been  given 
in  the  most  formal  manner. 

If  he  had  Justified  the  belief  of  a  third  party  that 
the  person  assuming  to  be  his  agent  was  authorized 
to  do  what  was  done,  he  Is  estopped  to  deny  It. 

Everything  fairly  within  the  scope  of  the  powers 
exercised  In  the  past  may  be  done  in  the  future, 
until  notice  of  revocation  or  disclaimer  is  brought 
home  to  those  whose  Interests  are  concerned. 

[No.  203.] 
Argued  Nov.  9,  1871.    Decided  Nov.  27,  1871. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  District  of  Wiscon- 
sin. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  JoHn  J.  Townsend,  in  person,  for 
appellant. 

Messrs.  M.  M.  Cotl&ren  and  Geo.  "W.  Iia« 
kin  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for 
the  district  of  Wisconsin. 

But  a  single  question  has  heen  argued  in  this 
court,  and  that  is  one  arising  upon  the  facts 
as  developed  in  the  record.  This  opinion  will 
be  confined  to  that  subject. 

William  C.  Bostwick,  acting  for  Frederick 
Bronson,  negotiated  the  sale  of  a  tract  of  land 
in  Wisconsin  to  the  defendants.  According  to 
his  custom  in  such  cases,  Bronson  forwarded 
t^  Bostwick  the  draft  of  a  contract  to  be  exe- 
cuted by  the  buyers.  At  the  foot  of  the  draft 
was  a  note  in  these  words: 

"William  C.  Bostwick,  Esq.,  of  Galena,  is 
authorized  to  receive  and  receipt  for  the  first 
payment  on  this  contract.  All  subsequent  pay- 
ments to  be  made  to  F.  Bronson,  in  the  city  of 
New  York." 

The  defendants  expressed  to  Bostwick  a  pref- 
erence to  receive  a  deed  and  give  a  mortgage. 
This  was  communicated  to  Bronson,  who  ac- 
ceded to  the  proposition  and  forwarded  to  Bost- 
wick a  deed  and  draft  of  the  bond  and  mort- 
gage. On  the  25th  of  March,  1865.  the  defend- 
ants paid  to  Bostwick,  $1,500  of  the  purchase 

Note. — Agency  implied  from  course  of  dealinff — • 
see  note,  42  C.  C.  A.  221. 
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money,  and  executed  the  bond  and  mortgage 
to  secure  the  payment  of  the  balance.  Accord- 
ing to  the  condition  of  the  bond  it  was  to  be 
paid  to  the  obligee  in  the  city  of  New  York, 
m  instalments,  as  follows:  $781.20  on  the  13th 
of  November,  1865,  and  the  remaining  sum  of 
$4,562.40  in  seven  equal  annual  payments,  from 
the  12th  of  February,  1865,  with  interest  there- 
on at  the  rate  of  seven  per  cent  per  annum. 
The  contract  was  erroneously  construed  by 
Bronson  as  requiring  the  interest  on  all  the  in- 
stalments to  be  paid  with  each  one  as  it  fell 
due.  The  other  parties  seem  to  have  acquiesced 
in  this  construction.  On  the  4th  of  December, 
ISGo,  the  defendants  paid  to  Bostwick,  as  the 
agent  of  Bronson,  $825.36  in  discharge  of  the 
amount  claimed  to  be  due  on  the  30th  of  No- 
vember, 1866,  and  took  his  receipt  accordingly. 
683']  On  the  28th  of  February,  1866,  nhey 
paid  Bostwick  $980  to  meet  the  second  instal- 
ment and  interest,  as  claimed,  with  exchange, 
and  took  his  receipt  as  before.  Bostwick 
failed  in  December,  1866.  These  moneys  were 
never  paid  over  to  Bronson.  He  denied  the 
authority  of  Bostwick  to  receive  them,  and 
demanded  payment  from  the  defendants.  They 
refused,  and  Bronson  thereupon  filed  this  bill 
to  foreclose  the  mortgage.  The  validity  of  these 
payments  is  the  question  presented  for  our  de- 
termination. 

Agents  are  special,  general,  or  universal. 
Wliere  written  evidence  of  their  appointment  is 
not  required,  it  may  be  implied  from  circum- 
stances. These  circumstances  are  the  acts  of 
the  agent  and  their  recognition  or  acquiescence 
by  the  principal.  The  same  considerations  fix 
the  category  of  the  agency  and  the  limits  of 
"the  authority  conferred.  Where  one,  without 
objection,  suffers  another  to  do  acts  which  pro- 
ceed upon  the  ground  of  authority  from  him, 
or  by  his  conduct  adopts  and  Sanctions  such 
acts  after  they  are  done,  he  will  be  bound,  al- 
though no  previous  authority  exists,  in  all  re- 
spects as  if  the  requisite  power  had  been  given 
in  the  most  formal  manner.  If  he  has  justified 
the  belief  of  a  third  party  that  the  person  as- 
suming to  be  his  agent  was  author i red  to  do 
what  was  done,  it  is  no  answer  for  him  to  say 
that  no  authority  had  been  given,  or  that  it 
did  not  reach  so  far,  nnd  that  the  third  party 
had  acted  upon  a  mistaken  conclusion.  He 
is  estopped  to  take  refuge  in  such  a  defense. 
If  a  loss  is  to  be  borne,  the  author  of  the  error 
must  bear  it.  If  business  hns  been  trnnsacted 
in  certain  cases  it  is  implied  that  the  like  busi- 
ness may  be  transacted  in  others.  The  infer- 
ence to  be  drawn  is,  that  everything  fairly 
within  the  scope  of  the  powers  exercised  in  the 
past  may  be  done  in  the  future,  until  notice  of 
revocation  or  disclaimer  is  brought  home  to 
those  whose  interests  are  concerned.  Under 
such  circumstances  the  presence  or  absence  of 
authority,  in  point  of  fact,  is  immaterial  to 
the  rights  of  third  persons  whose  interests  are 
involved.  The  seeming  and  feality  are  fol- 
lowed by  the  same  consequences.  In  either 
case  the  legal  result  is  the  same. 
684*]  *Bronson,  as  executor,  had  a  large 
body  of  lands  in  Wisconsin  for  sale.  For  sev- 
eral years  prior  to  the  purchase  by  the  defend- 
ants, Bronson  had  been  in  the  habit  of  receiving 
and  forwarding  propositions  to  Bostwick.  If 
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approved,  Bronson  executed  and  forwarded 
contracts  for  the  property,  to  be  executed  by 
the  other  parties.  In  the  early  part  of  the 
year  1860  Bostwick  was  startled  by  a  memo- 
randum touching  payments,  on  a  draft  sent  out 
by  Bronson,  like  that  in  the  draft  sent  to  Bost- 
wick for  execution  by  the  defendants.  On  the 
9th  of  February  he  addressed  a  letter  to  Bron- 
son, in  which  he  said: 

"My  attention  was  naturally  arrested  by  the 
note  at  bottom  of  the  contract  of  Tormey,  and 
if  it  is  to  be  interpreted  as  an  intimation  that 
a  withdrawal  of  my  agency  is  contemplated,  it 
would  cause  me  not  less  surprise  than  pain, 
not  so  much  by  any  means  from  the  pecuniary 
consideration  connected  with  it,  as  from  the 
implied  dissatisfaction  on  your  part  with  the 
manner  in  which  I  have  transacted  your  busi- 
ness; and  it  occasions  the  more  surprise  that 
1  have  always  endeavored  to  attend  with  fidel- 
ity and  promptness  to  your  business  and  in- 
terests, and  have  never  before  had  any  inti- 
mation whatsoever  from  you  that  you  were  not 
entirely  satisfied.  I  am  wholly  at  a  loss  *  to 
conceive  wherein  I  have  given  dissatisfaction, 
or  failed  to  do  all  that  was  necessary  to  do  or 
could  be  done  under  the  particular  circum- 
st€Uices  of  any  case  involving  your  business  or 
interests  in  my  hands." 

On  the  15th  of  the  same  month  Bronson  re- 
plied as  follows: 

"The  memorandum  at  the  foot  of  Tormey's 
contract  I  have  recently  put  on  all  of  my  land 
contracts  to  repel  the  construction  lately 
sought  to  be  put  on  them,  that  .the  first  or 
other  payments,  if  received  by  the  agent,  is  an 
implied  waiver  of  the  claim  for  exchange,  and 
of  the  stipulation  in  the  body  of  the  contract, 
that  the  money  is  to  be  paid  to  me  in  the  city 
of  New  York.  In  other  words,  it  is  but  a  repe- 
tition of  a  clause  in  the  contract,  as  applicable 
to  all  except  the  first  payment." 

This  correspondence  suggests  several  re- 
marks : 

Bostwick  speaks  of  his  employment  as  hav- 
ing been,  and  then  being,  an  "agency"  for 
Bronson.  He  inquires  whether  *it  was  [*685 
contemplated  by  Bronson  to  revoke  it.  Bron- 
son does  not  deny  nor  revoke  it.  He  says  the 
object  of  the  memorandum  was  to  repel  the  con- 
struction that  the  receipt  of  "the  first  or  other 
payments  by  the  agent"  was  "an  implied  waiver 
of  the  claim  for  exchange"  and  which  was  the 
same  thing  in  effect — a  waiver  of  the  stipula- 
tion in  the  contract  that  the  money  was  to  be 
paid  to  him  "in  the  city  of  New  York."  It 
recognizes  the  authority  of  the  agent  to  receive 
the  subsequent  payments  as  well  as  the  first 
one,  provided  exchange  were  paid  upon  the 
former  by  the  debtor. 

The  language  employed  by  Bronson  will  ad- 
mit of  no  other  construction.  It  applies  with 
full  force  to  the  bond  of  these  defendants.  They 
paid  exchange  as  well  as  the  principal  nnd  in- 
terest of  the  instalments  in  question.  There  is 
no  evidence  in  the  record  that  the  authority 
thus  admitted  to  exist  was  ever  withdrawn.  It 
must  be  presumed  to  have  continued  until  the 
relations  of  the  parties  were  terminated  by 
Bostwick's  failure  and  insolvency.  Bostwick 
says  in  his  deposition:  "I  advertised  myself 
n^  the  agent  of  the  Bronson  lands,  which  nd- 
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vertising  was  continued  for  a  period  of  twelve 
or  fourteen  years."  His  testimony  upon  this 
subject  in  uncontradicted. 

There  are  found  in  the  record  thirty-four 
letters  from  Bronson  to  Bostwick,  all  relating 
to  business  connected  with  the  Bronson  lands. 
The  first  letter  bears  date  on  the  12th  of  De- 
cember, 1855;  the  last  one  on  the  27th  of  No- 
vember, 1865.  They  are  in  all  respects  such  as 
would  naturally  be  addressed  by  a  principal  to 
an  agent  in  whose  judgment,  integrity,  and  dil- 
igence he  had  the  fullest  confidence.  They  re- 
fer to  sales,  to  the  deliveiy  of  deeds  and  con- 
tracts, the  payment  and  collection  of  taxes,  and 
a  variety  of  other  matters  in  the  same  connec- 
tion. Ten  of  the  letters  authorize  the  delivery 
of  contracts  on  the  receipt  of  the  first  payment 
by  Bostwick.  Fourteen  of  them  authorize  the 
collection  or  acknowledge  the  transmission  of 
other  moneys.  Bronson  was  absent  in  Europe 
from  the  9th  of  October,  1861,  until  about  the 
middle  of  December,  1864.  During  that  time 
his  business  was  attended  to  by  his  attorney, 
e^e*]  E.  S.  Smith,  Esq.,  'of  the  city  of  New 
York.  There  are  in  the  record  twenty-one  let- 
ters from  him  to  Bostwick.  They  are  of  the 
same  character  with  those  from  Bronson. 
Twelve  of  them  acknowledge  the  collection  and 
transmission  of  moneys  for  Bostwick.  It  is 
not  stated  whether  they  were  the  first  or  later 
payments,  but  the  circumstances  show  clearly 
that  they  were  in  most,  if  not  in  all  instances, 
of!  the  latter  character.  All  collections  were 
made,  and  all  business  relating  to  the  land? 
was  transacted  through  Bostwick.  In  one  of 
these  letters'  Smith  says: 

"P.  S. — ^Mr.  Bronson,  in  a  letter  received, 
writes:  *I  am  willing  to  sell  Innds  through 
Mr.  Bostwick  upon  an  advance  of  i)rice  equal 
to  the  depreciation  of  paper  money  at  the  time 
of  sale,' "  etc. 

A  further  analysis  of  the  letters  of  these  par- 
ties would  develop  a  large  array  of  additional 
facts  bearing  in  the  same  direction  and  hardlv 
less  cogent  than  those  to  which  we  have  ad- 
verted. There  is  no  intimation  in  any  of  them 
that  Bostwick  was  regarded  as  the  agent  of  the 
buyers,  that  he  was  not  regarded  as  the  agent 
of  Bronson,  or  that  he  had  in  any  instance  ex- 
ceeded his  authority.  It  is  unnecessary  to  pur- 
sue the  subject  further.  Viewed  in  the  light  of 
the  law,  we  think  the  evidence  abundantly  es- 
tablishes two  propositions: 

1.  That  Bostwick  was  the  agent  of  Bronson, 
and  as  such  authorized  to  receive  the  payments 
in  question. 

2.  If  this  were  not  so,  that  the  conduct  of 
Bronson — ^numerous  transactions  between  him 
and  Bostwick  and  the  course  of  business  by  the 
latter — authorized  or  known  to  and  acquiesced 
in  by  the  former-^-justified  the  belief  by  the 
defendants  that  Bostwick  had  such  authority 
and  that  Bronson  was  bound  accordinglv. 

The  decree  of  the  Circuit  Court  ia  affirmed. 


CHARLES  G.  SCOTT,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  12  Wall.  443-446.) 

Contract  to  carry  goods,  construction  of 

A  contract  to  employ  another  to  carty  all  the 
pmodt  one  has  to  transport  between  two  points  on 
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a  river,  does  not  Impose  an  obligation  to  employ 
that  other  to  carry  goods  from  a  more  distant  point 
on  the  river,  although  In  such  transportation  such 
goods  pass  between  both  points  named  in  the  con- 
tract. 

[No.  206.] 

Submitted  Nov,  9,  1811,  Decided  Nov.  20,  1871, 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  oase  fully 
appear  in  the  opinion  of  the  court. 

Messre.  A.  H.  Garland,  E.  I«.  Stanton, 
and  N.  P.  Chipman  for  appellant. 

Messrs,  B.  H.  Bristow,  Solicitor  Oen,,  C. 
K.  Hill,  Asst,  Atty.  Oen.y  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  judgment  of  the 
court  of  claims.  The  facts  of  the  case,  so  far 
as  it  is  necessary  to  consider  them,  are  as 
follows : 

On  the  13th  of  February,  1866,  Henry  T. 
Noble,  assistant  quartermaster  in  the  volunteer 
military  service  of  the  United  States,  entered 
into  a  contract  with  the  appellant,  Scott., 
whereby  the  quartermaster  "agrees  to  furnisli 
all  the  transportation  the  United  States  may 
require  from  Little  Rock,  Arkansas,  to  Fort 
Smith,  Arkansas,  and  to  and  from  all  points 
between  Little  Rock,  Arkansas,  and  Fort 
Smith,  Arkansas,  when  the  same  is  to  be  fur- 
nished by  river."  Transportation  was  called 
for  by  the  United  States  between  Little  Rock 
and  Fort  Smith,  furnished  by  Scott,  and  duly 
paid  for  *by  the  government.  Upon  that  [*444 
subject  there  is  no  controversy  between  the 
parties.  But  the  United  States  also  shipped 
troops  and  stores  from  St.  Louis  to  Fort  Smith, 
and  Fort  Gibson.  The  vessels,  on  their  way, 
touched  at  Little  Rock,  but  did  not  discharge 
there.  While  they  were  at  Little  Rock,  Scott, 
in  a  written  communication  to  the  quarter- 
master, claimed  the  right,  under  his  contract, 
to  transport  the  troops  and  stores  in  question 
from  that  point  to  Fort  Smith,  and  had  boats 
ready  to  perform  that  service.  None  of  the 
lading  was  delivered  to  him.  Had  he  trans- 
ported it,  the  freight,  according  to  his  contract, 
would  have  amounted  to  $17,605.66.  The  court 
of  claims  held  that  the  transportation  thus 
claimed  was  not  within  the  contract,  and  dis- 
missed his  petition.    Hence  this  appeal. 

We  think  the  decision  of  the  court  of  claims 
was  correct.  The  soimdness  of  this  view  of  the 
subject  is  too  clear  to  require  or  admit  of  much 
discussion.  The  contract  was  for  transporta- 
tion between  Little  Rock  and  Fort  Smith. 
Transportation  from  Little  Rock  to  Fort  Smith 
was  not  the  same  thing  by  any  means  as  trans- 
portation from  St.  Louis  to  Fort  Smith  or  Fort 
Gibson.  Transportation  from  St.  Louis  to  those 
places  necessarily  involved  transportation  by 
Little  Rock,  and  thence  over  .*  common  river 
route  to  the  higher  points  of  destination,  but 
the  voyages  were  wholly  distinct  and  independ- 
ent of  each  other.  The  greater  includes  the 
less,  but  that  does  not  make  them  identical.  In 
their  totality  they  are  as  different  as  if  the  par- 
tial sameness  did  not  exist.  In  the  transporta- 
tion between  St.  Louis  and  the  other  points 
named  the  part  performed  above  Little  Rock 
was  but  an  ingredient  in  the  mass.  There  is 
nothing  which  requires  us  to  disintegrate  it  and 
give  to  Scott  one  part  more  than  anot^^**'*.  ^u'»h 
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elongated  transportation  is  neither  within  the 
letter  nor  the  meaning  of  his  contract. 

In  cases  like  this  it  is  the  duty  of  the  court 
to  assume  the  standpoint  occupied  by  the  par- 
ties when  the  contract  was  made — to  let  in  the 
light  of  the  surrounding  circumstances — ^to  see 
as  the  parties  saw,  and  to  think  as  they  must 
445*]  have  'thought,  in  assenting  to  the  stip- 
ulations by  which  they  are  bound.  This  pro 
cess  is  always  effective.  When  the  terms  em- 
ployed are  doubtful  or  obscure  there  is  no 
surer  guide  to  their  intent  and  meaning.  It 
must  have  been  known  to  both  8cott  and  the 
quartermaster  that  such  transportation  would 
be  required  as  that  under  consideration.  It  is 
incredible  that  they  intended  to  subject  the 
United  States  to  the  delay,  inconvenience  and 
expense  of  the  unlivery  and  reloading  of  every 
cargo  -which  came  up  the  river  to  Little  Rock 
only  to  feed  Scott's  contract  and  meet  its  de- 
mands. He  claims  a  monopoly,  without  regard 
to  circumstances,  of  all  the  government  trans- 
portation upon  the  waterway  where  his  con- 
tract was  to  be  fulfilled.  Fort  Gibson  is  above 
Fort  Smith.  As  respects  all  lading  to  be 
shipped  beyond  Fort  Smith  the  same  unloading 
and  reloading  would  be  necessary  there  which 
had  before  occurred  at  Little  Rock.  A  propo- 
sition, from  which  flow  consequences  so  unrea- 
sonable, must  itself  be  re^rded  as  of  that  char- 
acter. Where  parties  intend  to  contract  by 
parol,  and  there  is  a  misunderstanding  as  to 
the  terms,  neither  is  bound,  because  their 
minds  have  not  met.  Baldtoin  v.  Mildeherger, 
2  Hall,  17.6.  Where  there  is  a  written  con- 
tract, and  a  like  misunderstnnding  is  devel- 
oped, a  court  of  equity  will  refuse  to  execute  it. 
Coles  V.  Botcne,  10  Paige,  634;  Calverley  v. 
Williams,  1  Vcs.  Jr.  211.  If  a  contract  be  un- 
reasonable and  unconscionable,  but  not  void 
for  fraud,  a  court  of  law  will  give  to  the  party 
who  sues  for  its  breach  damages,  not  according 
to  its  letter,  but  only  such  as  he  is  equitably 
entitled  to.  James  v.  Morgan,  1  Lev.  Ill; 
Thomborov)  v.  Whitacre,  2  Ld.  Raym.  134; 
Baxter  ▼.  Wales,  12  Maas.  365.  But  it  is  un- 
necessary to  invoke  the  aid  of  anything  outside 
of  the  contract  itself.  Its  interpretation  pre- 
sents no  question  for  our  consideration.  That 
the  proper  construction  has  been  given  to  it, 
we  think  Ss  equally  clear. 

The  judgment  of  the  Court  of  Claims  is  af- 
firmed. 

LOUIS  HANAUER  et  al,  Plffs.  in  Err., 

V, 

SAMUEL  H.  DOANE. 

(See  S.  C.  12  Wall.  342-349.) 

Aoiion  for  goods  sold  in  aid  of  Rebellion — 
promissory  note  for — when  void, 

*1.  Action  will  not  lie  for  the  price  of  goods  sold 
In  aid  of  the  Rebellion,  or  wltn  knowledge  that 
they  were  purchased  for  the  Confederate  States 
goTemment. 

2.  A  promissory  note,  the  consideration  of  which 
la  wholly  or  in  part  the  price  of  such  goods  Is  void, 
and  an  actiou  cannot  be  sustained  thereon  by  a 
bolder,  who  receives  it  knowing  for  what  it  was 
^ven. 

3.  Due-bills  given  for  the  price  of  such  goods. 
and  passed  in  the  hands  of  a  person  knowing  the 
fact,  will  not  be  a  good  consideration  for  a  note. 

*Headnotes  by  Mr.  Justice  Bbadlet. 

Note. — Right  to  recover  price  of  property  gold 
tor  unlawful  use — see  note,  15  L.  R.  A.  884. 
12  Wall. 


4.  It  is  contrary  to  public  policy,  to  give  the  aid 
of  the  courts  to  a  vendor  who  knew  that  his  goods 
were  purchased,  or  to  a  lender  who  knew  that  his 
money  was  borrowed  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act.  In- 
jurious to  society  or  to  any  of  Its  members. 

[No.  106.] 

Submitted    Vov,    8,    1871,    Decided    Nov.    37, 

1871. 

IN  ERROR  to  the  Circuit  Gowct  of  the  Unitr 
ed  States  for  the  Eastern  District  of  Ar- 
kansas. 

Suit  was  brought  in  the  circuit  court  of 
Randolph  county,  Arkansas,  hy  the  defendant 
in  error,  to  recover  upon  two  promissory  notes. 
Upon  petition  of  the  defendants,  the  case  was 
removed  into  the  court  below.  Judgment  hav- 
ing been  thereafter  given  for  the  plaintiff,  th« 
defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  "Watkliis  and  Rose,  for  plaintiffs 
in  error: 

In  Arkansas,  the  rule  of  mercantile  law  as  to 
commercial  paper  has  been  changed  by  statute, 
so  that  the  maker  of  a  note  may  set  up  any  de- 
fense against  the  assignee  that  would  have  been 
good  against  the  payee. 

Smith  V.  Capers,  13  Ark.  9;  Robinson  v.  8wi- 
gart,  13  Ark.  71;  Walker  v.  Johnson,  13  Ark. 
522;  Worthi^gton  v.  Curd,  22  Ark.  278. 

In  case  of  an  illegp,l  contract,  however,  the 
rule  would  be  the  same  without  any  statute. 

Tatum  V.  Kellejf,  25  Ark.  210;  McMurtry  v. 
Ramsey,  26  Ark.  349 ;  Portis  v.  Oreen,  25  Ark. 
37«;  Ruddell  v.  Jjanders,  25  Ark.  238;  Chance- 
ly  V.  Bailey,  37  Ga.  532. 

The  opinion  of  the  court  below  is  in  accord- 
ance with  the  doctrine  of  some  of  the  earlier 
English  cases.  But  that  doctrine  has  long 
since  slept,  and  has  come  to  be  hardly  anything 
more  than  a  mere  tradition. 

In  Langton  v.  Hughes,  1  Maule  &  S.  593,  the 
court  was  imanimous  in  holding  that  "Parties 
who  seek  to  enforce  a  contract  for  the  sale  of 
articles  which  in  themselves  are  perfectly  inno- 
cent, but  which  were  sold  with  a  knowledge 
that  they  were  to  be  used  for  a  purpose  which 
is  prohibited  by  law,  are  not  entitled  to  recov- 
ery." 

Cannan  v.  Bryce,  3  B.  &  Aid.  179;  MoKift- 
nell  v.  Robinson,  3  Mees.  k  W.  435;  Pearce  v. 
Brooks,  L.  R.  I  Exch.  212. 

In  Mr.  Benjamin's  late  work  on  Sales,  p.  380, 
the  author  says:  "The  sale  of  a  thing,  in  it- 
self an  innocent  and  proper  article  of  com- 
merce, is  void  when  the  vendor  sells  it,  know- 
ing that  it  is  intended  to  be  used  for  an  im- 
moral or  illegal  purpose.  In  several  of  the 
earlier  cases,  something  more  than  this  mere 
knowledge  was  held  necessary,  and  evidence 
was  required  of  an  intention  on  the  vendor's 
part  to  aid  in  the  illegal,  or  profit  by  the  im- 
moral act.  The  later  decisions  overruled  this 
doctrine." 

The  distinction  between  contracts  illegal  by 
common  law  and  illegal  by  statute,  is  also  a 
thing  of  the  past. 

1  Pars.  Cont.  381. 

Passing  to  the  American  cases,  we  observe 
that  Chancellor  Walworth,  in  Nellis  v.  Clark,  4 
Hill,  430,  cited  the  case  of  McKinnell  v.  Robin- 
son, 3  Mees.  &  W.  435,  with  approval.  The 
character  of  the  contract  in  this  case  is  not  to 
be  mistaken. 
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Gray  ▼.  Hooky  4  N.  Y.  455;  ItoBe  v.  Truax, 
21  Barb.  376  j  Perkins  v.  Savage,  16  Wend. 
418;  Pratt  v.  Adams,  7  Paige,  &53;  De  Oroot 
V.  Van  Duzer,  20  Wend.  390;  Belding  v.  Pi<- 
kinSf  2  Cai.  147;  Uticfcinan  v.  Bryan,  3  Den. 
340;  Morgan  v.  fTroff,  6  Den.  304;  Graves  v. 
Delaplaine,  14  Johns.  146;  Beac/i  v.  Kezar,  1 
N.  H.  184;  Sjnirgeon  v.  Mcllwain,  6  Ohio,  442; 
Territt  v,  Bartlett,  21  Vt.  184;  Nichols  v.  Uu^r- 
(7Ze«,  3  Day,  145;  fif<eefe  v.  CtirZc,  4  Dana,  387; 
Story,  Conf.  L.  sec.  253 ;  see,  also,  2  Kent,  Com. 
466,  n.;  i/fc.  v.  Oirerw,  2  Pet  639;  Mors^iaW  v. 
/2.  R.  Co,  16  How.  334. 

It  will  not  be  doubted,  we  presume,  that  giv- 
ing aid  and  comfort  to  the  Riebellion  must  be 
held  a«  nn  illegrnl  act.  This  court  lield,  in  U, 
B.  V.  Padelford'  9  Wall.  639,  19  L.  ed.  791,  that 
where  one  signed,  as  surety,  a  bond  of  a  quar- 
termaster of  the  Confederate  States,  he  had 
given  such  aid  and  comfort.  The  act  in  that 
case  was  held  to  be  voluntary.  The  proof  here 
of  voluntary  character  of  the  acts  of  Hunter  & 
Oakes.  is  not  questioned.  The  aid  given  was 
special  and  direct,  not  remote.  Therefore,  this 
case  differs  from  Thorington  v.  Smith,  8  Wall. 
9,  19  L.  ed.  303,  where  the  court's  decision 
grew  from  the  conclusion  that  the  Confederate 
money  was  "imposed  on  the  community  by  ir- 
resistible force." 

A  great  number  of  cases  scattered  through 
the  circuit  court  reports  support  our  views, 
such  as  Scudder  T.  Andreivs,  2  McLean,  464; 
Piatt  V.  Oliver,  1  McLean,  295;  S,  0.  2  McLean, 
267 ;  Wilson  v.  Le  Roy,  1  Brock.  447 ;  Milne  v. 
Ruber,  3  McLean,  212;  Camhioso  v.  Maffett,  2 
Wash.  (C.  C.)  98;  Walker  v.  Johnson,  2 
Oranch  (C.  C.)  203;  Root  v.  Godard,  3  Mc- 
Lean, 102 ;  Weed  v.  Snow,  3  McLean,  265 ;  Hay- 
den  V.  Davis,  3  McLean,  276;  Hawkins  v.  Oox, 
2  Cranch  (C.  C.)  173;  TJiompson  v.  MiUigan, 
2  Cranch  (C.  C.)  207;  4  Wash.  129. 

In  Brightly's  Federal  Digest,  p.  177,  is  this 
among  many  other  quotations^  '*A  promissory 
note  given  in  consideration  of  a  loan  of  Con- 
federate notes,  to  enable  one  to  hire  a  substi- 
tute for  the  Confederate  Army,  is  void."  Ex 
parte  Milncr,  1  Am.  L.  J.  tit.  Bank,  16,  16  Am. 
L.  R.  371. 

"The  consideration  for  which  the  notes  were 
given  being  unlawful,  it  follows  of  course  that 
ihe  notes  were  void. 

Craig  v.  Mo.,  4  Pet.  437. 

Mr,  A.  H.  Garlandy  for  defendant  in  er- 
ror: 

Hunter  &  Oakes  being  merchants,  they  were 
not  prohibited  from  selling  and  then  collecting 
the  money  for  the  sales  made,  unless  in  the 
transaction  they  shared  in  the  motive  or  in- 
ducement of  the  purchaser.  They  must  have 
been  participators  in  the  intent  to  aid  the  war 
for  the  South.  This  rule  is  without  an  ex- 
ception. 

Pars.  Cont.  380,  382;  Simpson  v.  Bloss,  7 
Taunt.  240. 

This  is  the  law,  as  we  find  it  in  all  the  text- 
books and  reported  cases. 

1  Poth.  Ob.  123-126;  2  Poth.  Ob.  1-16  and 
notes ;  Holman  v.  Johnson,  1  Cowp.  341 ;  6  T. 
R.  699;  12  Wheat.  258;  Harris  v.  Runnels,  12 
How.  79;  Rohy  v.  West,  4  N.  H.  290;  Wooten 
▼.  Miller,  7  Smedes  &  M.  380;  Sortwell  v. 
Hughes,  1  Curt.  244;  Territt  v.  Bartlett,  21 
Vt.  184. 
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Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  commenced  in  the  circuit 
court  of  Randolph  county,  Arkansas,  by  Doane, 
the  defendant  in  error,  against  the  plaintiffs  in 
error,  to  recover  the  amount  of  two  prromissory 
notes,  dated  in  February,  1807.  These  notes 
were  originally  given  by  the  plaintiffs  in  error 
under  the  firm  of  L.  Hanauer  &  Company,  to 
one  Hunter,  in  settlement  of  an  account  be- 
tween L.  Hanauer  &  Company  and  the  firm  of 
Hunter  &  Oakes,  which  had  mostly  accrued  in 
the  vears  of  1860,  1861  and  1802.  A  portion 
of  this  account  was  for  items  of  private  and 
family  use;  the  residue  was  partly  for  sup- 
plies and  for  commissary  stores  for  the  Con- 
federate Army,  sold  by  Hunter  &  Oakes,  to 
Louis  Hanauer,  a  recognized  supply  contractor 
of  the  Confederate  government ;  and  partly  for 
due-bills  issued  by  Hanauer,  as  such  contractor, 
to  other  persons  in  payment  of  army  stores  and 
supplies,  and  taken  up  by  Hunter  &  Oakes,  at 
Hanauer's  request,  under  a  promise  to  redeem 
the  same. 

The  question  in  the  case  is:  whether  the 
notes  sued  on,  having  been  given  for  the  con- 
sideration mentioned,  are  valid. 

We  have  already  decided,  in  the  case  of 
Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227,  that 
a  contract  made  in  aid  of  the  late  Rebellion,  or 
in  furtherance  and  support  thereof,  is  void. 
The  same  doctrine  has  been  laid  down  in  most 
of  the  circuits,  and  in  many  of  the  state  courts, 
and  must  be  regarded  as  the  settled  law  of  the 
land.  Any  contract,  tinctured  with  the  vice 
of  giving  aid  and  support  to  the  Rebellion,  can 
receive  no  countenance  or  sanction  from  the 
courts  of  the  country.  Are  the  notes  in  suit  of 
this  kindT  A  portion  of  their  consideration 
was  stores  and  supplies  furnished  to  the  army 
contractor  of  the  Confederate  Government,  and 
another  portion  was  due-bills  issued  for  the 
same  consideration,  and  received  by  Hunter  & 
Oakes  with  full  notice  of  their  character.  If 
either  of  these  portions  of  the  consideration  on 
which  the  notes  were  given  was  illegal,  the 
notes  are  void  in  toto.  Such  is  the  elementary 
rule,  for  which  it  is  unnecessary  to  cite  author-, 
ities. 

On  the  trial  of  the  cause  below,  the  judge, 
in  charging  the  jury,  instructed  them  that  if 
Hunter  &  Oakes  took  up  Hanauer's  due-bills 
for  value,  at  his  request  and  on  the  faith  of  his 
promise  to  redeem  tliem,  made  after  he  had 
given  them  out  for  supplies,  these  due-bills 
would  constitute  a  good  consideration  for  the 
notes.  We  do  not  think  that  this  was  a  cor- 
rect statement  of  the  law.  If  Hanauer  had 
borrowed  money  from  Hunter  &  Oakes  to  re- 
deem the  due-bills  himself,  the  transaction 
would  have  been  different,  and  the  loan  of 
money  would  have  been  legal,  although  Hunter 
&  Oakes  had  known  for  what  purpose  Hanauer 
wanted  tho  money.  They  would  have  been  one 
degree  farther  removed  from  the  unlawful 
transaction.  But,  instead  of  this,  they  became 
the  holders  of  the  due-bills,  knowing  for  what 
purpose  and  on  what  consideration  they  had 
been  issued;  and  *hence  their  title  was  [*346 
no  better  than  that  of  the  original  holders.  To 
vitiate  this  title  it  was  not  necessaiy,  as  stated 
by  the  judge,  that  Hunter  &  Oakes  should  have 
been  interested  in  furnishing  the  supplies  for 
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which  the  due-hills  were  given;  nor  that  what 
they  did  should  have  heen  done  with  the  view 
of  aiding  the  rebel  cause.  If  the  due-bills  were 
invalid  in  the  hands  of  the  original  holders, 
they  were  invalid  in  the  hands  of  Hunter  & 
Oaices.  "Whether  they  Mere  invalid  depends  on 
the  solution  of  the  questicm  whether  the  sales 
of  supplies  to  Hanauer,  for  the  use  of  the  Con- 
federate Army,  was,  or  was  not,  an  illegal 
transaction.  We  think  it  was.  But  on  this 
subject  it  is  proper  to  examine  the  views  of  the 
judge  at  the  trial. 

With  regard  to  that  portion  of  the  consider- 
ation of  the  notes  which  consisted  of  supplies 
sold  by  Hunter*  &  Oakes  to  Hanauer  for  the 
Confederate  Army,  the  judge  instructed  the 
jury  that  hare  knowledge  oil  the  part  of  Hunt- 
er &  Oakes  that  Hanauer  intended  or  expected 
to  turn  the  goods  over  to  the  rebel  army,  would 
not  make  the  sale  illegal  and  void,  but  that,  to 
make  it  so,  it  must  appear  that  Hunter  & 
Oakes  had  some  concern  in  furnishing  the  sup- 
plies to  the  rebel  army,  or  intend^  to  aid 
therein.  In  this  instruction  we  think  the 
judge  erred.  With  whatever  impunity  a  man 
may  lend  money  or  sell  goods  to  another  who 
he  knows  intends  to  devote  them  to  a  use  that 
is  only  malum  fyrohihitum,  or  of  inferior 
criminality,  he  cannot  do  it  without  turpitude, 
when  he  knows  or  has  every  reason  to  believe 
that  such  money  or  goods  are  to  be  used  for  the 
perpetration  of  a  heinous  crime,  and  that  they 
were  procured  for  that  purpose.  In  the  words 
of  Chief  Justice  Eyre,  in  Lightfooi  v.  Tenant, 
1  Bos.  &  P.  551,  656,  "The  man  who  sells 
arsenic  to  one  who^  he  knows,  intends  to  poison 
his  wife  with  it»  will  not  be  allowed  to  main- 
tain an  action  on  his  contract.  The  considerar 
tion  of  the  contract,  in  itself  good,  is  there 
tainted  with  turpitude  which  destroys  the 
whole  merit  of  it.  .  .  .  No  man  ought 
to  furnish  another  with  the  means  of  trans- 
347*]  gressing  the  law,  knowing  that  he  *  in- 
tended to  make  that  use  of  them.''  On  this 
declaration  Judge  Story  remarks:  "The 
wholesome  morality  and  enlarged  policy  of  this 
passage  make  it  almost  irresistible  to  the 
judcnient;  and,  indeed,  the  reasoning  seems 
positively  unanswerable."  Story,  Confl.  L.,  § 
253.  Can  a  man  furnish  another  with  the 
means  of  committing  murder,  or  any  abomi- 
nable crime,  Icnowing  'that  the  purchaser  pro- 
cures them  and  intends  to  use  them  for  that 
purpose,  and  then  pretend  that  he  is  not  a  par- 
ticipator in  the  guilt?  Can  he  wrap  himself 
up  in  his  own  selfishness  and  heartless  in- 
difference and  say,  "What  business  is  that  of 
mine?  Am  I  the  keeper  of  another  man's  con- 
science?" No  one  can  hesitate  to  say  that 
such  a  man  voluntarily  aids  in  the  perpetra- 
tion of  the  offense  and,  morally  speaking,  is 
nlmost,  if  not  quite,  as  guilty  as  the  principal 
offender. 

No  crime  is  greater  than  treason.  He  who, 
being  bound  by  his  allegiance  to  a  government, 
sells  goods  to  the  agent  of  an  armed  combi- 
nation to  overthrow  that  government,  knowing 
that  the  purchaser  buys  them  for  that  treason- 
able purpose,  is  himself  guilty  of  treason  or  a 
misprision  thereof.  He  voluntarily  aids  the 
treason.  He  cannot  be  permitted  to  stand  on 
the  nice  metaphysical  distinction  that,  al- 
though he  knows  that  the  purchaser  buys  the 
1*J  Wall. 


goods  for  the  purpose  of  aiding  the  Rebellion, 
he  does  not  sell  them  for  that  purpose.  Ti»t' 
consequences  of  his  acts  are  too  serious  ard 
onormous  to  admit  of  such  a  plea.  He  must 
be  taken  to  intend  the  consequences  of  his  own 
voluntary  act. 

The  decision  of  Chief  Justice  Eyre,  in  the 
case  above  referred  to,  has  been  followed  in 
several  other  English  cases.  It  was  followed 
by  Lord  Ellenborough  in  Langton  v.  Hughes, 
1  Maule  &  S.  593,  where  a  druggist  sold  drugs 
of  a  noxious  and  unwholesome  nature  to  a 
brewer,  knowing  that  they  were  to  be  used  in 
his  brewery,  contrary  to  law,  and  it  was  held 
that  he  could  not  recover  the  price.  It  was 
also  followed  by  Chief  Justice  Abbott,  in  Can-^ 
nan  v.  Bryce,  3  B.  &  Aid.  179,  where  it  was 
held  that  money  *lent  to  a  man  to  en-  [*348 
able  him  to  settle  his  losses  on  an  illegal  stock- 
jobbing transaction,  could  riot  be  recovered 
back.  Said  the  Chief  Justice:  "If  it  be  un- 
lawful in  one  man  to  pay,  how  can  it  be  law- 
ful for  another  to  furnish  him  with  the  means 
of  payment?     .  The  means  were    fur- 

nished with  a  full  knowledge  of  the  object  to 
which  they  were  to  be  applied,  and  for  the  ex- 
press purpose  of  accomplishing  that  object." 
In  that  case  the  lender  had  no  interest  what- 
ever in  the  unlawful  transaction,  and  was  only 
connected  with  it,  as  Hunter  &  Oakes  were  in 
this  case,  by  knowing  the  object  for  which  the 
money  was  borrowed.  These  cases  were  fol- 
lowed by  the  court  of  errors  of  New  York,  in 
the  case  of  De  Ch'oot  v.  Van  Duzer,  20  Wend. 
390.  Chancellor  Walworth,  in  that  case,  ob- 
serves that  "those  cases  in  which  an  independ- 
ent contract  has  been  held  void  from  a  mere 
knowledge  of  the  fact  of  the  illegal  end  m 
view,  proceed  upon  the  ground  that  the  party 
having  such  knowledge,  intended  to  aid  the  il- 
legal object  at  the  time  he  made  the  contract." 

There  are  cases  to  the  contrary;  but  they 
are  either  cases  where  the  unlawful  act  con- 
templated to  be  done  was  merely  malum  pro- 
hibitum, or  of  inferior  criminality;  or  cases  in 
which  the  unlawful  act  was  already  com- 
mitted, and  the  loan  was  an  independent  con- 
tract, made,  not  to  enable  the  borrower  to 
commit  the  act,  but  to  pay  obligations  which 
he  had  already  incurred  in  committing  it.  Of 
the  latter  class  was  the  case  of  Armstrong  ▼. 
Toler,  11  Wheat.  258;  of  the  former,  those  of 
Hodgson  v.  Temple,  6  Taunt.  181,  and  others 
cited  in  the  argument.  In  Hodgson  v.  Temple, 
where  a  buyer  of  spirituous  liquors  was  known 
to  be  carrying  on  a  rectifying  distillery  and  a 
retail  liquor  shop  at  the  same  time,  contrary 
to  law,  the  vendor  of  the  spirits  was  held  en- 
titled to  recover  the  price.  Sir  James  Mans- 
field said:  "The  merely  selling  goods,  know- 
ing that  the  buyer  will  make  an  illegal  use  of 
them,  is  not  sufficient  to  deprive  the  vendor  of 
his  just  right  of  payment;  but  to  effect  that, 
it  is  necessary  that  the  vendor  should  be  a 
sharer  in  the  illegal  transaction." 

•This  seems  to  have  been  the  view  [*349 
taken  by  the  judge  who  tried  this  cause  below, 
and  which  he  applied  to  this  case.  In  our 
judgment  it  is  altogether  too  narrow  a  view 
of  the  responsibility  of  a  vendor  in  such  a 
case  as  the  present.  Where  to  draw  the  pre- 
cise line  between  the  cases  in  which  the  vend- 
or's knowledge  of  the  purchaser's    intent    to 
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make  an  unlawful  use  of  the  goods  will  vitiate 
the  contract,  and  those  in  which  it  will  not, 
may  be  difficult.  Perhaos  it  cannot  be  dono 
by  exact  definitions.  The  whole  doctrine  of 
avoiding  contracts  for  illegality  and  im- 
morality is  founded  on  public  policy.  It  ii* 
certainly  contrarj'  to  public  policy  to  give  the 
aid  of  the  courts  to  a  vendor  who  knew  tlmt 
his  goods  were  purchased,  or  to  a  lender  who 
knew  that  his  money  was  borrowed  for  the 
purpose  of  being  employed  in  the  commission 
of  a  criminal  act,  injurious  to  society  or  to 
any  of  its  members.  This  is  all  th^t  we  mean 
to  decide  in  this  case. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

Dissenting,  Mr.  Justice  Strong. 


THE  GERMANIA  FIRE  INSURANCE  COM- 
PANY, The  Niagara  Fire  Insurance  Com- 
pany, The  Hanover  Fire  Insurance  Company, 
and  the  Republic  Fire  Insurance  Company 
of  New  York,  Plffs,  in  Err., 

V. 

BURWELL  E.  BOYKIN. 
(See  S.  C.  12  Wall.  483-489.) 

Affidavit  by  insane  man  of  loss  under  policy, 
tchen  sufjlcient — when  joint  action  against 
several  insurance  companies  maintainable — 
when  this  court  may  make  final  judgment. 

The  affldavit,  whether  of  an  insane  man  or  not.  Is 
■nfflcient  in  the  information  which  It  conveys  of 
the  time,  the  nature  and  amount  of  the  loss  cov- 
ered by  a  policy  of  Insurance. 

If  the  insured  was  so  insane  as  to  be  Incapable  of 
making  an  intelligent  statement,  this  would,  of  it- 
self, excuse  that  condition  of  the  policy. 

Where  the  liability  of  fpur  insurance  companies 
depended  on  the  same  evidence  and  was  founded  on 
the  same  policy,  and  their  defense  rested  on  the 
same  issues,  to  be  supported  by  the  same  testi- 
mony, the  action  may  be  joint  by  consent. 

The  Judgment  of  the  court,  which  is  against  the 
defendants  Jointly  for  the  full  amount  of  the  policy, 
is  erroneous. 

But  where  the  verdict  finds  that  each  of  the  de- 
fendants had  promised  and  assumed  to  pay  one 
fourth  thereof,  a  Judgment  may  be  certified  from 
this  court  to  the  circuit  court  for  plalntiiT  against 
each  of  the  defendants,  for  the  one  fourth  of 
amount  of  the  plaintiff's  damages,  as  ascertained 
by  the  verdict,  and  against  them  all  for  the  costs 
in  that  court 

[No.  263.] 

Argued  Nov,  15,  1871,    Decided  Nov,  27,  1871. 

JN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States,  for  the  District  of  South  Carolina. 

Suit  wjis  brought  in  the  court  below  by  the 
defendant  in  error,  upon  a  certain  contract  of 
insurance.  Judgment  having  been  given  for 
the  plaintiff,  the  defendant  sued  out  this  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs,  J,  M,  Carlisle,  J.  D.  MoPl&erso]i» 
and  8.  B,  Paul,  for  plaintiffs  in  error: 

Tho  first  error  assigned  is,  that  the  action 
was  sustained  and  judgment  given  against  all 
the  defendant  companies  jointly,  upon  the  agree- 
ment set  up  in  the  declaration. 

TTiis  judgment  is  not  supported  by  anything 
alleged  in  the  declaration.  It  purports  to 
estaolish  the  liability  of  each  of  the  said  com- 

ries  for  the  whole  sum  insured  by  them  all, 
several  and    distinct  portions.       This    is 
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manifest  error,  for  which  the  judgment  might 
have  bepu  arrested  on  motion,  and  for  which 
it  must  be  reversed  here. 

The  plaintiff  offered  evidence  to  prove  that 
he  was  insane  at  the  time  he  made  the  damag- 
ing admissions  in  question,  and  produced  a 
record  of  proceedings  on  a  writ  de  lunatico  in- 
quirendo,  in  which,  April  7,  1867,  he  was 
found  to  be  a  lunatic. 

The  policy  stipulated  for  and  secured  to  the 
insurers  the  benefit  of  the  statements  of  the 
insured  under  oath,  as  to  certain  facts  ma- 
terial to  the  decision  of  the  insurers. 

If  this  stipulation  was  performed  by  furnish- 
ing such  statements,  then  the  insurers  had  a 
right  to  rely  on  them  and,  consequently,  the 
insured  cannot  dispute  them.  Irving  v.  Ins. 
Co,  1  Bosw.  507. 

If  this  be  otherwise;  if  the  plaintiff  may 
show  that  his  statements,  as  furnished,  were 
the  mere  fancies  of  a  madman,  then  they  do 
not  constitute  a  performance,  and  the  insured 
cannot  recover  on  a  declaration  averring  per- 
formance. He  shall  have  declared  on  the 
soecial  facts  in  excuse  of  non-performance.  If 
this  be  not  so,  then  the  plaintiff  may  send  for- 
ward to  the  companies  any  bundle  of  waste 
paper,  and  after  waiting  sixty  days,  commence 
his  action  and  recover. 

Mr.  "W.  "W.  Boyoe,  for  defendant  in  error: 

The  affidavit  of  Boykin,  after  making  a  re- 
cital of  the  destruction  of  the  propeHy  in- 
sured, states  a  fact,  viz.:  that  Bodkin  insured 
his  property  because  he  was  afraid  one  Jack, 
a  freedman.  would  bum  his  gin-houj?e  and  its 
contents  (the  property  insured).  This  fact, 
if  true,  would  vitiate  the  policy  of  insurance, 
as  being  a  fraud  on  the  Insurance  Companies. 
Ancrura  was  introduced  to  prove  certain  facts 
occurring  at  the  time  the  affidavit  was  pre- 
pared, which  tended  to  show  that  this  state- 
ment was  interpolated  in  the  affidavit  by  the 
fraud  of  one  Hosmer,  the  agent  of  the  insur- 
ance companies. 

Clearly  the  evidence  was  admissible. 

Attesting  witnesses  to  a  will  are  admissible 
to  disprove  the  sanity  of  the  testator. 

Stock  on  Non  Compos  Mentis,  37,  560. 

Fraud  vitiates  any,  even  the  most  solemn, 
transactions. 

U,  8,  v.  The  Amistad,  15  Pet.  518;  Pratt  v. 
Northam,  6  Mas.  95;  Hartshorn  v.  Day,  19 
How.  223,  15  L.  ed.  612:  1  Greenl.  Ev.,  {  284, 
p.  320;  Blake  v.  Mamell,  2  Ball  &  B.  47. 

As  to  the  instructions  prayed  for  and  re- 
fused. They  assumed  that  if  the  plaintiff  be- 
low was  insane  in  January,  no  preliminary 
proofs  of  loss  were  given  in  law. 

If  the  plaintiff  was  insane,  yet  the  notice 
given  was  sufficient. 

"If  the  parties  have  contracted  in  the  words 
they  have  used,  that  notice  shall  be  delivered; 
then,  if  the  fact  is,  that  notice  is  given  by  the 
parties,  all  is  given  which  the  parties  have 
agreed  to  be  done," 

By  the  Vice  Chancellor  in  Robertson  ▼. 
LockiCy  10  Jur.  533. 

If  the  plaintiff  below  was  insane,  he  was 
excused  from  giving  notice, 

2  Pars.  Cont.  476;  Breasted  v.  L,  d  T,  Co.  4 
Hill,  73. 

If  he  was  not  insane  when  notice  was  given* 
it  was  good. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  are  four  insurance 
companies,  who  had  underwritten  a  policy  of 
fire  insurance  in  favor  of  the  plaintiff  in  error, 
by  which  they  insured  him  against  loss  to  the 
amount  of  $10,000,  each  company  making  it- 
self separately  and  severally  liable  to  one 
fourth  of  the  loss,  if  any  occurred,  and  no 
more. 

After  loss,  they  were  sued  in  one  action,  and 
a  joint  judgment  rendered  against  them  for 
the  full  sum  of  $10,000,  with  interest  from  the 
time  the  loss  was  payable. 

In  the  course  of  the  trial,  exceptions  were 
taken  by  the  defendants  in  error  to  the  intro- 
duction of  testimony,  and  to  the  instructions 
given  and  refused  by  the  court. 

1.  The  exception  as  to  the  introduction  of 
testimony  relates  to  four  affidavits,  which  are 
referred  to  in  the  bill  of  exceptions  as  "Exhibit 
A**  There  is  no  such  exhibit  in  the  record, 
nor  anything  else  which  can  be  identified  as 
either  of  these  affidavits.  We  cannot,  there- 
fore, determine  whether  their  admission  dam- 
aged the  defense  or  not,  and  the  assignment  of 
error  based  on  this  exception  must  be  over- 
ruled. 

2.  The  assignment  which  alleges  error  in  the 
436*}  charge  of  *the  judge  is  equally  un- 
fortunate. The  charffe  is  a  very  full  and 
elaborate  discussion  of  the  law  and  the  facts 
of  the  case,  and  no  particular  part  of  the 
charge,  nor  any  special  proposition  of  law 
found  in  it,  is  excepted  to.  We  have  repeated- 
ly held  that  a  general  exception  to  the  whole 
of  such  a  charge  is  insufficient. 

3.  The  exception  to  the  refusal  of  the  court 
to  charge  as  requested  may,  with  a  little  liber- 
ality, be  held  sufficient. 

The  substance  of  it  is  this: 

The  insured  having  applied  to  the  agent  of 
the  insurers  to  make  out  proof  of  the  loss,  an 
affidavit  was  made  by  him,  in  which,  after  giv- 
ing the  particulars  of  the  loss,  he  proceeded 
further  to  state  that  he  believed  the  building 
had  been  set  on  fire  by  an  incendiary;  that  he 
had  heard  of  repeated  threats  of  a  person, 
Avhom  he  named,  that  he  would  bum  the  prem- 
ises, and  that  it  was  in  consequence  of  these 
threats  that  he  ^tad  procured  the  insurance 
which  he  was  then  seeking  to  recover. 

When  this  affidavit  was  laid  before  the  in- 
surance companies,  they  refused  to  pay,  and 
notified  the  insured  that  they  considered  the 
policy  void.  Testimony  was  given  to  show 
that  at  the  time  Boykin  made  this  affidavit  he 
was  insane,  and,  also,  that  it  was  procured 
from  him  by  fraud. 

Based  on  the  facts  of  the  case  the  defend- 
ants at  the  trial  asked  instructions,  the  sub- 
stance of  which  is  condensed  in  the  proposi- 
tion that  they  had  a  right  to  proof  of  loss  by 
nn  intelligent  being,  and  if  plaintiff  was  in- 
?^ne  no  such  proof  had  been  given,  and  if  he 
were  sane  then  his  affidavit  showed  such  fraud 
as  should  defeat  recovery.  The  last  of  these 
propositions  is  not  denied,  but  was  not  asked 
ns  an  independent  instruction.  But  the  first 
IS  too  repugnant  to  justice  and  humanity  to 
merit  serious  consideration.  There  are  two 
obvious  answers  to  it.  First,  the  affidavit, 
whether  of  an  insane  man  or  not,  is  sufficient 
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in  the  information  which  it  conveys  of  the 
time,  the  nature  and  amount  of  the  loss. 
Second,^  if  he  was  so  insane  as  to  be  incapable 
of  making  an  intelligent  statement,  this  would, 
of  itself,  excuse  that  condition  of  the  policy. 
It  is  argued  that  plaintiff,  having  averred  in 
his  declaration  that  he  did  give  them  this 
information  under  oath,  he  cannot  now  be  per- 
mitted to  show  an  excuse  by  his  insanity  for 
not  doing  it.  But,  as  already  seen,  his  affi- 
davit does  literally  prove  the  allegation,  and 
if  it  contains  something  more  which  was  the 
result  of  insanity,  that  does  not  vitiate  what 
is  well  and  truly  stated  in  the  affidavit.  We 
are  of  opinion  that  all  these  prayers  for  in- 
struction were  properly  rejected. 

The  remaining  assignment  of  error,  is,  that 
the  action  was  sustained  and  judgment  given 
against  all  the  defendant  companies  jointly. 

We  need  not  stop  to  inquire  whether  the 
action  in  this  form  should  have  been  sustained 
if  objection  had  been  made  at  the  proper  stage 
of  the  suit,  for  by  an  express  written  agree- 
ment found  in  the  record,  defendants,  by  their 
counsel,  'consented  tliat  the  action  [*437 
should  be  brought  jointly  instead  of  severally. 
As  their  liability  depended  on  the  same  evi- 
dence and  was  founded  on  the  same  policy, 
and  as  their  defense  rested  on  the  same  issues, 
to  be  supported  by  the  same  testimony,  it  was 
manifestly  for  their  interest  to  have  but  one 
trial,  and  no  reason  is  apparent  tp  us  why  this 
could  not  be  done  by  consent.  But  the  terms 
of  this  consent  did  not  authorize  the  court  to 
render  a  joint  judgment,  by  which  eadi  com- 
pany would  be  bound  for  the  whole  loss.  This 
was  not  their  contract,  and  it  may  be  doubt- 
ed if  their  counsel  could  have  bound  them  by 
such  an  agreement  if  they  had  intended  it. 
The  judgment  of  the  court,  therefore,  which  is 
against  the  defendants  jointly  and  not  several- 
ly for  the  full  amount  of  the  policy  with  inter- 
est, is  erroneous  and  must  be  reversed. 

But  this  error  does  not  extend  to  the  ver- 
dict. The  amended  declaration  sets  forth  very 
distinctly  the  promises  of  the  defendants  as 
several  and  not  joint,  and  the  verdict  of  the 
jury  is,  "that  the  said  defendants  did  promise 
and  assume,  as  the  said  plaintiff  hath  alleged, 
and  they  assess  the  damages  of  the  said  plain- 
tiff at  $10,000,  with  interest  from  the  20th 
of  March,  1867."  The  verdict  of  the  jury, 
therefore,  finds  the  amount  of  plaintiff's 
damages  or  loss,  and  that  each  of  the  de- 
fendants had  promised  and  assumed  to  pay 
one  fourth  thereof,  which  is  manifestly  a  good 
verdict,  responsive  to  the  issues  and  to  the 
contract  of  the  defendants.  The  circuit  court 
ought  to  have  rendered  a  judgment  that  plain- 
tiff recover  of  each  of  said  defendants,  several- 
ly, a  sum  which  would  have  been  the  one 
fourth  part  of  the  $10,000,  and  the  interest 
from  the  time  mentioned  in  the  verdict,  and  a 
joint  judgment  against  all  the  defendants  for 
costs.  While  we  are  bound,  therefore,  to  re- 
verse the  judgment  of  that  court  the  foregoing 
statement  indicates  very  clearly  the  judgment 
which  this  court  must  render  under  the  24th 
section  of  the  judiciary  act.  That  section 
enacts  that  where  a  judgment  or  decree  shall 
be  reversed  in  a  circuit  court,  such  court 
shall  proceed  to  render  such  judgment  or  pass 
such   decree    *a8    the    district    court    [*438 
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should  have  rendered  or  passed;  and  the  Su- 
preme Court  shall  do  the  same '  in  reversals 
therein,  except  when  the  reversal  is  in  favor 
of  the  plaintiff  or  petitioner  in  the  original 
suit,  and  the  damages  to  be  assessed,  or  mat- 
ter to  be  decreed,  are  uncertain;  in  which  case 
they  shall  remand  the  cause  for  final  decision. 
As  the  case  before  us  does  not  come  within 
the  exception  above  mentioned,  it  is  our  duty 
to  render  the  judgment  which  we  have  shown 
that  the  circuit  court  should  have  rendered. 
The  process,  the  pleadings,  the  trial  and  the 
verdict  are  without  error,  and  it  surely  cannot 
be  necessary  to  set  aside  this  verdict  and 
award  a  new  trial  because  the  judgment  which 
was  rendered  on  that  verdict  was  erroneous. 
And  this  was  also  the  rule  by  which  courts  of 
error  were  governed  at  the  common  law.  In- 
deed, it  was  for  a  long  time  denied  that  a 
court  of  error  could  award  a  venire  faci€is  de 
novo.  In  the  case  of  Philips  v.  Bury,  report- 
ed at  great  length  in  Skin.  447,  which  was  an 
action  in  the  king's  bench  and  writ  of  error  to 
the  peers,  who  reversed  the  judgment  below, 
the  case  was  carried  back  and  forward  several 
times  between  the  peers  and  the  king's  bench 
on  the  question  of  which  court  should  render 
*  the  judgment  on  the  verdict,  and  it  was  final- 
ly settled  that  the  House  of  Lords  should  give 
the  judgment  which  the  king's  bench  ought  to 
have  given,  Eyre,  Ch.  J.,  saying  that  where 
judgment  is  upon  a  verdict,  if  they  reverse  a 
judgment  they  ought  to  give  the  same  judg- 
ment that  ought  to  have  been  given  at  first, 
and  that  judgment  ought  to  be  sent  to  the 
court  below.  So  in  Slocomb's  Case,  Cro.  Car. 
442,  on  a  general  verdict  where  judgment  was 
reversed  in  the  king's  bench,  it  was,  in  the 
language  of  the  reporter  "agreed  by  all  the 
court,  if  the  declaration  and  verdict  be  good, 
then  judgment  ought  to  be  given  for  plaintiff, 
whereof  Jones  at  first  doubted,  but  at  last 
agreed  thereto,  for  we  are  to  give  such  judg- 
ment as  they  ought  to  have  given  there."  In 
1  Salkeld  {Anon,  1  Salk.  401;  see,  also. 
Butcher  v.  Porter,  1  Show.  400)  it  is  said: 
"If  judgment  be  below  for  plaintiff  and  error 
439*]  is  brought  *and  that  judgment  re- 
versed, yet  if  the  record  will  warrant  it,  the 
court  ought  to  give  a  new  judgment  for  the 
plaintiff,'*  which  is  precisely  the  case  before 
us.  See,  also,  Butchei'  v.  Porter,  1  Show. 
400.  And  in  Mellor  v.  Moore,  1  Bos.  &  P.  30, 
on  the  authority  of  these  and  other  cases,  the 
court  of  exchequer  chamber  held  that  when  a 
judgment  is  reversed  on  demurrer  in  favor  of 
plaintiff,  the  case  is  sent  down  and  a  writ  of 
inquiry  goes,  but  when  it  is  upon  a  verdict 
they  should  give  the  same  judgment  that 
ought  to  have  been  given  at  first,  and  that 
judgment  ought  to  be  sent  below.  In  Oildart 
T.  Gladstone,  12  East,  668,  on  a  case  from  the 
common  pleas  liaving  been  reversed  on  a 
special  verdict.  Lord  Ellen  borough  said:  "The 
court  are  bound,  ex  officio,  to  give  a  perfect 
judgment  upon  the  record  before  them." 

Tlie  provisions  of  the  statute  of  1789,  al- 
ready cited,  show  that  the  lawyers  who  framed 
it  were  familiar  with  the  doubts  which  seemed 
at  that  time  to  beset  the  courts  in  England  as 
to  the  precise  judgment  to  be  rendered  in  a 
court  of  errors  on  reversing  a  judgment,  and 
they  in  plain  language  prescribed  the  rule 
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which  has  since  become  the  settled  law  of  the 
English  courts  on  the  same  subject. 

The  judgment  will  be  reversed  and  a  judg- 
ment certified  to  the  circuit  court  for  plaintiff 
against  each  of  the  defendants  for  the  one 
fourth  of  amount  of  the  plaintiff's  damages, 
including  interest,  as  ascertained  by  the  ver- 
dict, and  for  a  joint  judgment  against  them 
all  for  the  costs  in  that  court. 

Mr.  Justice  Strons:  I  concur  in  the  judg- 
ment of  reversal,  but  I  think  there  should  be 
a  venire  de  novo.  In  my  opinion,  the  verdict 
does  not  warrant  the  entry  of  such  judgments 
as  have  been  directed. 


*THE   PHCENIX  INSURANCE  COM-    [•404 
PANY,  Plff.  in  Err., 

V. 

W.  A.  SLAUGHTER,  and  Jacob  Stewart,  late 
Partners  as  W.  A.  Slaughter  &  Company. 

(Sec  S.  C.  12  Wall.  404-407.) 

Construction  of  policy — doubtful  clause. 

A  clause  In  a  policy  of  insurance  excluded  from 
the  premises  gunpowder,  saltpeter,  and  other  ar- 
ticles in  the  same  class ;  held  that  the  words  "In 
quantities  exceeding  one  barrel  at  any  one  time,** 
are  applicable  alike  to  all  the  articles  which  are 
specified  in  the  clause  in  controversy. 

If  insurance  companies  dp  not  mean  to  take  risks 
on  property  where  gunpowder,  saltpeter,  and  the 
like  suDstances  are  kept,  even  for  ordinary  use, 
then  good  faith  to  .the  assured  requires  that  they 
should  declare  their  intention  in  terms  which  can- 
not admit  of  controversy. 

The  custom  of  inserting  conditions  of  a  policy  in 
small  type  condemned. 

[No.  268.] 

Submitted    Nov.    16,    1871    Decided    Nov.    27, 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Mis- 
sissippi. 

Suit  was  brought  in  the  circuit  court  of 
Lauderdale  county,  Mississippi,  by  the  defend- 
ants in  error,  upon  a  contract  of  insurance. 
Upon  petition  of  the  defendants  the  case  was 
removed  to  the  court  below.  Judgment  hav- 
ing been  given  for  the  plaintiff,  the  defendants 
sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  John  D.  Freeman,  for  plaintiffs  in 
error : 

The  sentence  containing  the  first  class  of 
articles  referred  to  beginning  with  "gun- 
powder" and  ending  with  "crude  earth  oils" 
concludes  with  the  words  "are  kept  on  the 
premises;"  while  the  second  class  of  articles, 
beginning  with  **camphene"  and  ending  with 
"refined  coal  or  earth  oils"  concludes  with  the 
words  "are  kept  for  sale,  stored  or  used  on  the 
premises,  in  quantities  exceeding  one  barrel 
at  any  one  time."  So  that  there  is  no  room 
left  for  doubt  as  to  the  true  meaning  of  the 
terms  of  the  policy  in  this  respect,  nor  as  to 
the  distinction  made  between  the  two  classes 
of  articles  referred  to,  to  wit:  that  the  first 
class,  beginning  with  gunpowder,  is  not  to  be 
kept  on  the  premises  in  any  quantity  without 
special  permission;  while  the  second  or  latter 
class,  beginning  with  "camphene"  is  not  to  be 
kept  in  (quantities  "exceeding  one  barrel  at 
any  one  tune." 
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Meaars,  W.  P.  Harris,  W.  W.  Boyoe,  and 

IV.  T.   Withers,  for  defendants  in  error: 

By  reference  to  the  policy,  it  will  be  found 
that  a  number  of  clauses,  each  separated  from 
the  other  by  a  semicolon,  are  set  out  in  the 
4th  subdivision.  Commas  and  "ors"  frequently 
occur  in  these  several  clauses,  but  all  the  ar- 
ticles and  stipulations  in  each  separate  clause 
go  together  as  a  class.  In  the  clause  quoted, 
there  is  no  semicolon  after  the  word  "prem- 
ises," but  a  comma  only,  and  we  insist  that 
on  a  fair  construction  of  the  entire  clause,  the 
restriction  on  keeping  gunpowder,  saltpeter, 
etc.,  are  precisely  the  same  as  to  quantity,  as 
to  keepinfi^  camphene,  burning  fluid,  etc.  This 
is  certainly  the  correct  grammatical  construc- 
tion of  the  sentence.  The  entire  clause  em- 
braced between  the  semicolons  is  governed  by 
the  language,  **in  quantities  exceeding  one 
barrel  at  any  one  time." 

Besides,  a  rational  construction  of  the  clauae 
in  question,  leads  to  precisely  the  same  result 
as  the  proper  grammatical  construction.  What 
reason  is  there,  that  the  smallest  quantity  of 
saltpeter,  which  is  by  no  means  a  dangerous 
substance,  and  is  kept  in  nearly  every  farm- 
house in  the  country,  should  be  held  to  vacate 
a  polic}r,  while  an  entire  barrel  of  camphene, 
or  burning  fluid,  or  coal  oil,  which  are  notori- 
ously dangerous  and  inflammable,  may  be  kept 
without  objection. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  to  recover  for  a  loss 
by  fire,  and  the  only  question  presented  by  the 
record  for  decision  relates  to  tne  sufficiency  of 
the  third  plea,  to  which  the  circuit  court  sus- 
tained a  demurrer.  Whether  the  plea  be  good 
or  bad,  depends  upon  the  proper  construd^ion 
to  be  given  to  one  of  the  conditions  attached 
to  the  policy  of  insurance,  which  the  assured 
were  required  to  observe.  This  condition  ap- 
plies to  the  keeping  of  gunpowder  on  the  prem- 
ises. It  is  contended  by  the  insurance  company 
that  keeping  gunpowder  in  a  store,  in  any 
quantity,  vacated  the  policy;  while  the  insured 
insist  that  the  policry*  is  not  defeated  if  they 
did  not  keep  more  than  one  barrel  at  a  time. 
The  clause  of  the  policy  out  of  which  this  dif- 
ference in  opinion  arises,  is  as  follows:  ''Or  if 
gunpowder,  phosphorus,  saltpeter,  naphtha, 
benzine,  benzine  varnish,  benzole,  petroleum,  or 
crude  earth  oil,  are  kept  on  the  premises,  or 
if  camphene,  burning  fluid  or  refined  coal  or 
earth  oils,  are  kept  for  sale,  stored  or  used  on 
the  premises,  in  quantities  exceeding  one  bar- 
rel at  any  time  without  written  permission 
or  indorsed  upon  the  policy;  then,  and  in 
every  such  case,  the  policy  shall  be  void." 

If  this  clause  were  detached  from  other 
parts  of  the  instrument,  there  might  be  some 
question  as  to  its  proper  grammatical  construc- 
tion. But  such  is  not  the  case.  It  is  the  last 
clause  in  the  4th  subdivision  of  the  conditions 
embraced  in  the  body  of  the  policy,  and  in  this 
subdivision  a  number  of  clauses  are  set  forth 
which  shall  operate  to  avoid  the  policy.  These 
causes  are  all  embraced  in  separate  clauses; 
each  class  being  separated  from  the  others  by 
a  semicolon.'  If  there  were  in  the  clause  in 
dispute  a  semicolon  where  the  word  "prem- 
ises" is  first  used,  it  may  be,  in  view  of  the 
12  Wall. 


punctuation  adopted  in  reference  to  the  other 
clauses,  that  this  clause  would  be  complete  in 
itself,  and  exclude  wholly  from  the  premises 
gunpowder,  saltpeter,  and  the  other  articles  in 
the  same  class.  But  in  the  absence  of  the 
semicolon,  it  is  manifest  that  no  greater  re- 
striction can  be  applied  to  gimpowder  and 
saltpeter  than  to  camphene  and  burning  fluid 
and  that,  therefore,  the  words  "in  quantities 
exceeding  one  barrel  at  any  one  time,  are  ap- 
plicable alike  to  all  the  materials  which  are 
specified  in  the  clause  in  controversy.  This 
construction  is  fortified  by  the  nature  of  the 
forbidden  articles.  Saltpeter  is  not  a  danger- 
ous substance;  and  yet,  according  to  the  view 
of  the  counsel  for  the  plaintiff  in  error,  it  is 
prohibited  altogether,  while  a  barrel  of  cam- 
phene and  burning  fluid,  which  are  inflam- 
mable, can  be  stored  with  impunity.  A  con- 
struction that  would  lead  to  such  a  result  can- 
not be  adopted,  unless  the  language  employed 
leaves  no  other  alternative. 

Besides,  if  the  contract  is  as  contended  for, 
it  would  impeach  the  good  faith  and  fair  deal- 
ing of  the  insurance  company,  for  it  would  be 
deceptive,  and  calculated  to  mislead  those  who 
are  not  well  informed  on  matters  of  this  kind. 
*It  is  well  known  that  the  agencies  of  [*407 
this  company  are  located  in  all  parts  of  the 
countiy,  and  that  in  many  places  where  they 
are  established,  housekeepers  generally  keep  on 
hand,  for  their  own  use,  in  small  quantities, 
gunpowder,  saltpeter,  benzine  and,  perhaps, 
other  interdicted  articles.  It  would  never  occur 
to  this  class  of  persons,  on  making  application 
at  one  of  these  agencies  for  insurance,  that 
thejr  were  forbidden  to  keep  these  things  in 
their  houses,  and  unless  their  attention  was 
particularly  called  to  the  subject,  which  would 
be  an  unusual  occurrence  they  would  take  out 
their  policies  in  the  belief  that  they  could 
keep  and  use  the  substances  required  for  their 
necessities  as  they  had  been  in  the  habit  of 
doing;  and,  if  they  should  happen  to  read  over 
the  schedule  of  conditions  annexed  to  the  pol- 
icy, usually  printed  in  the  smallest  type,  not 
being  accustomed  to  a  critical  examination  of 
the  structure  of  sentences,  they  would  natu- 
rally conclude,  as  saltpeter  and  gimpowder  are 
classed  together,  and  as  saltpeter  is  compara- 
tively harmless,  while  camphene  and  burning 
fluid  are  quite  dangerous,  that  the  restriction 
at  the  end  of  the  enumerated  articles  was  in- 
tended to  be  applied  to  all  of  them  alike. 

This,  too,  is  the  rational  construction  of  the 
clause  in  question,  and  we  cannot  suppose  the 
company  which  framed  this  policy  intended  it 
to  be  interpreted  difl'erently. 

If  insurance  companies  do  not  mean  to  take 
risks  on  property  where  gunpowder,  saltpeter 
and  the  like  substances  are  kept,  even  for  or- 
dinary use,  then  good  faith  to  the  assured  re- 
quires that  they  should  declare  their  intention 
in  terms  which  cannot  admit  of  controversy; 
and,  in  order  to  avoid  just  cause  of  complaint, 
it  would  be  better  for  them  to  employ  type,  in 
relation  to  this  important  subject,  large  enough 
to  arrest  the  attention  of  an  interested  party. 

In  our  opinion  the  circuit  court  did  not  err 
in  sustaining  the  demurrer  to  the  third  plea, 
and  the  judgment  of  that  court  is,  accordingly, 
affirmed. 

The  motion  for  damages  is  disallotoed, 
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PATRICK  H.  HENNESSY,  Plff.  in  Err., 

HENRY  K.  .SHELDON  et  aU 

(See  S.  C.  12  Wall.  440.) 

Judgment,  token   affirmed  with   ten   per   cent 

damages. 

Where  there  Is  nothing  in  the  record  which  tends 
to  Bhow  error,  or  to  repel  the  conclusion  that  the 
writ  of  error  is  prosecuted  merely  for  delay,  the 
judgment  will  be  affirmed  with  ten  per  cent  dam- 
ages. 

[No.  276.] 
Submitted  Nov.  2S,  1871.  Decided  Nov.27, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error  upon  a  certain  promissory 
note.  Judfi^ent  having  been  giyen  for  the 
plaintiffs,  uke  defendant  sued  out  this  writ  of 
error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr,  L,  A.  Thompson  for  plaintiffs  in  error. 

Messrs,  Albert  Pike  and  Robert  W. 
Johnson,  for  defendants  in  error: 

There  is  no  bill  of  exceptions.  No  error  ap- 
pears by  the  record.  The  writ  of  error  was 
manifestly  frivolous,  vexatious,  and  for  delay. 

We  have  vainly  waited  for  the  co:unsel  of 
the  plaintiff  in  error  to  assign  errors,  or,  by 
brief  or  otherwise,   to  inform  us  upon   what 

f  round  the  writ  of  error  was  sued  out  and  is 
ere  to  vex  the  court.  We  now  ask  affirmance 
and  damages  at  the  rate  of  ten  per  centum, 
under  the  23d  rule  of  the  court,  and  submit 
the  case. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

There  is  no  bill  of  exceptions  in  this  case: 
nothing  but  a  petition  for  the  recovery  of  the 
amount  of  a  promissory  note;  an  answer  deny- 
ing generally  the  liability  of  the  defendant,  and 
judgment. 

IHiere  is  nothing  in  the  record  which  tends 
to  show  error  in  this  judgment  or  to  repel  the 
conclusion  that  the  writ  is  prosecuted  merely 
for  delay.  The  judgment  must,  therefore,  he 
affirmed,  with  ten  per  cent  damages. 


SAMUEL  A.  COOLEY  et  al.,  Plffs.  m  Err., 

V, 

MARY  O'CONNOR. 

(See  8.  C.  12  Wall.  891-400.) 

Majority  of  public  hoard  may  act — evidence  in 
trespass — sales  for  tawes,  when  valid — ques- 
tion for  jury. 

An  authority  given  to  several  for  public  pur- 
poses, may  be  executed  by  a  majority  of  their 
number. 

A  certificate  of  sale  Is  not  void  or  Inoperative  be- 
cause signed  by  only  two  of  three  commissioners. 

In  trespass  to  real  propertv,  a  mere  possessory 
right  in  the  defendant  may  be  given  In  evidence 
under  the  general  Issue. 

The  act  of  1862  contemplates  a  certificate  of  sale 
in  cases  where  the  United  States  becomes  the  pur- 
chaser. 

Whether  the  demands  of  the  statute  respecting 
notice  of  sale  have  been  compiled  with  Is  a  mixed 
question  of  law  and  fact,  and  It  should  be  submit- 
ted to  the  jury. 

[No.  236.] 

Submitted  Nov  U,  1871.  Decided  Nov.27,  1871. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 
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Suit  in  the  nature  of  trespass  to  try  title, 
was  brought  by  the  defendant  in  error,  in  the 
court  of  common  pleas  for  Beaufort  county. 
South  Carolina.  Upon  petition  of  the  defend- 
ants, the  case  was  removed  to  the  court  below. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  B.  H.  Bristow,  Solicitor  General, 
and  C.  H.  Hill,  Asst,  Atty,  Oen.,  for  plaintiffs 
in  error:- 

The  court  erred  in  holding  that  the  tax  sale 
certificate,  being  signed  by  only  two  commis- 
sioners, was  void  on  that  account. 

This  ruling  is  contrary  to  a  familiar  princi- 
ple of  law,  viz.:  that  where  a  body  or  board 
of  officers  is  constituted  by  law  to  perform  a 
trust  for  the  public,  or  to  execute  a  power  or 
perform  a  duty  prescribed  by  law,  it  is  not 
necessary  that  all  should  concur  in  the  act 
done,  but  that  the  act  of  the  majority  is  the  act 
of  the  body. 

Williams  v.  School  Dist.,  etc.,  21  Pick.  82; 
Sloo  V.  Law,  3  Blatchf.  472;  King  v.  Beeston, 
3  T.  R.  592. 

When  nothing  appears  to  the  contrary,  it 
will  be  presum^  that  the  officer  who  did  not 
join  in  the  act  done,  met  and  consulted  with 
those  who  did. 

Doughty  v.  Hope,  3  Den.  249;  McCoy  v.  Cur- 
tice, 9  Wend.  17. 

Besides,  it  is  in  direct  conflict  with  a  posi- 
tive provision  of  the  legislature.  For  by  the 
3d  section  of  the  act  of  Mar.  3,  186d  ( 13  Stat. 
502),  Confipress  declares  "that  a  majority  of 
a  board  of  tax  commissioners  shall  have  full 
authority  to  transact  all  business  and  to  per- 
form all  duties  required  by  law  to  be  performed 
by  such  board,  ana  no  proceeding  of  any  board 
of  tax  commissioners  shall  be  void  or  invalid 
in  consecjuence  of  the  absence  of  any  one  of  said 
commissioners."  This  enactment,  it  will  be 
observed,  was  in  force  when  the  certificate  was 
issued. 

The  record  shows  that  a  board  of  three  di- 
rect tax  commissioners  had  been  appointed  for 
the  state  of  South  Carolina;  that  ail  members 
of  the  board  had  entered  upon  the  discharge  of 
their  duties,  and  that  they  were  all  present  at 
the  meeting  of  the  board.  Mar.  13,  1863,  when 
the  sale  of  the  premises  took  place.  Two  of 
these  commissioners  afterwards,  to  wit.  Mar. 
13,  1865,  issued  the  certificate  mentioned,  and 
the  record  is  entirely  silent  as  to  the  other 
commissioner  at  this  period.  But  the  presump- 
tion is,  in  the  absence  of  anything  appearing  m 
the  record  to  the  contrary,  that  a  full  board 
then  existed,  it  being  shown  to  have  existed  a 
comparatively  short  time  previous.  So  that, 
even  if  the  section  quoted  above  should  be  re- 
garded as  requiring  a  full  board  to  be  in  exist- 
ence, and  SLB  providing  only  that  a  majority  of 
that  board  can  act^  the  present  case  must  be 
deemed  to  fall  within  its  purview. 

It  waa  as  much  the  duty  of  the  commissioners 
to  issue  a  certificate  in  case  of  a  sale  to  the 
United  States,  as  it  was  in  the  case  of  a  sale  to 
a  private  party.  Under  the  statute,  a  sale  of 
the  property  for  unpaid  taxes,  etc.,  was  au- 
thorized to  be  made: 

1.  To  the  highest  bidder,  for  a  sum  not  less 
than  the  taxes,  penalty,  costs,  etc.;  or, 

2.  To  a  purchaser,  at  request  of  owner,  for 
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a  less  sum  than  two  thirds  of  assessed  value; 
and  in  the  absence  of  such  request, 

3.  To  the  United  States  at  a  sum  not  exceed- 
ing two  thirds  of  assessed  value,  unless  some 
person  should  bid  more;  and  in  that  event, 
then, 

4.  To  the  highest  bidder. 

The  next  succeeding  clause  in  the  same  act 
says:  "Which  said  certificate  shall  be  received 
in  all  courts  and  places  as  prima  facie  evi- 
dence, etc.,  of  the  title  of  the  said  purchaser  or 
purchasers  under  the  same." 

Practically,  the  admission  of  the  certificate 
was  of  great  importance  to  the  defendants,  as 
it  rendered  unnecessary  the  preliminary  proof 
of  statutory  requirements  relating  to  the  pro- 
eeedings  of  the  officers  engaged  in  executing 
the  law,  for  the  purpose  of  making  out  a  title. 

The  court  erred  in  instructing  flie  jury  that 
the  advertisement  was  not  such  a  notice  as  the 
law  re<juires. 

The  impression  with  the  court  seems  to  have 
been  that,  inasmuch  as  the  advertisement 
failed  to  state  that  "the  whole  town  of  Beau- 
fort was  to  be  sold,"  it  did  not  contain  such 
notice  as  would  make  the  owner  aware  that  his 
particular  property  had  been  assessed  and  was 
up  for  sale. 

There  is  enough  in  the  records  to  show  that 
the  provisions  of  the  statute  were  fully  com- 
plied with  in  respect  to  the  mode,  place,  and 
time  of  advertising,  and  the  advertisement  it- 
self appears  to  contain  as  particular  a  descrip- 
tion of  the  several  tracts  or  lots  as  it  was  possi- 
ble under  the  circumstances  to  give.  This,  it  is 
conceived,  entirely  satisfied  the  requirements 
of  the  law  as  to  notice. 

Messrs,  W.  W.  Boyoe  and  M.  P.  O'Con- 
aovy  for  defendant  in  error: 

The  tax  certificate  was  signed  by  only  two  of 
the  three  commissioners. 

The  correct  principle  on  this  point  is  laid 
down  t^  Mr.  Justice  Miller,  in  the  case  of 
Schenck  v.  Peay  (1S09),  circuit  court,  East 
District  of  Arkansas.    Pamphlet  Rep.  p.  6. 

**Where  an  authority  of  this  kind  is  conferred 
on  three  or  more  persons,  in  order  to  make  the 
exercise  of  that  authority  valid,  all  must  act  so 
far  as  to  be  present  and  take  part  in  the  pro- 
ceedings, although  some  may  dissent  from  the 
action  determined  on;  or,  at  least,  all  must 
have  an  opportunity  to  participate." 

"The  action  of  two  out  of  three  commission- 
ers, to  all  of  whom  was  confided  a  power  to  be 
exercised,  cannot  be  upheld,  when  the  third 
commissioner  took  no  part  in  the  transaction, 
and  was  ignorant  of  what  was  done,  when  he 
gave  no  implied  consent  to  the  action  of  the 
other." 

Idem.  p.  6. 

See  further  on  this  point: 
.  2  Kent,  Com.   §    193,   p.   337,   7th   Am.   ed. 
note  a,  and  §  633,  p.  813.  note  a;  Com,  v.  Canal 
CommWs,   9    Watts,   466;    Oreen   v.    Miller,   6 
Johns.  39. 

The  act  of  March  3,  1865,  13  Stat,  at  L.  502, 
which  gives  the  majority  of  a  board  power  to 
^^ransact  all  business,  is  not  retrospective.  Per 
Mr.  Justice  Miller,  Schneck  v.  Peay,  Pamphlet 
R.  p.  7. 

The  certificate  of  sale,  if  admitted,  would 
have  been  only  prima  facie  evidence,  because 
the  proviso  at  the  end  of  the  7th  section  of  the 
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act  of  June  7,  1862,  was  repealed  by  §  6  of  the 
Resolution  of  February  25,  1867,  14  Stat,  at  L. 
568,  and  the  certificate  is  made  only  prima 
facie  evidence.  The  certificate  was  offered  as 
conclusive  evidence  of  the  regularity  of  the 
sale,  and  the  judge  below  properly  refused  to 
receive  it  as  such. 

The  act  of  1862  does  not  provide  for  a  cer- 
tificate when  the  land  is  bid  in  by  the  United 
States. 

The  tax  title  set  up  in  this  case  cannot  be 
sustained  and,  therefore,  it  would  be  idle  to 
send  back  the  case. 

I  submit,  as  a  preliminary  proposition : 

That  to  support  a  tax  sale,  it  must  be  proved 
that  everything  necessary  to  authorize  the  sale 
was  done. 

To  sustain  a  tax  title,  it  must  be  shown,  af- 
firmatively, that  every  substantial  requisite,  of 
the  law  has  been  complied  with. 

Lyon  V.  Hunt,  11  Ala.  295;  Reeds  v.  Morton, 
9  Mo.  878;  Tumey  v.  Teonum,  16  Ohio,  24; 
Brown  v.  Veazie,  25  Me.  359 ;  Judevine  v.  Jack- 
son, 18  Vt.  470;  Scott  v.  Detroit's  T.  M,  8.  1 
Doug.  (Mich.)  119;  Shwrp  v.  8peir,  4  Hill,  76; 
Sharp  V.  Johnson,  4  Hill,  92;  Fousi  v.  Ross,  1 
Watte  A  S.  501;  Garrett  v.  Doe,  1  Scam.  335; 
Williams  v.  State,  6  Blackf .  36 ;  Ronkendorff  ▼. 
Taylor,  4  Pet.  349 ;  Stead  v.  Course,  4  Cranch, 
403 ;  WiUiams  v.  Peyton,  4  Wheat.  77 ;  Thatch- 
er V.  Powell,  6  Wheat.  119;  Blackw.  Tax  Titles, 
pp.  33,  60,  71,  74,  261;  Brown  v.  Veazie,  25  Me. 
362. 

Where  unimproved  lands  of  nonresident 
proprietors  in  Maine  are  sold  for  taxes,  the 
names  of  the  owners,  if  Imown,  must  be  stated 
in  the  notice  of  sale. 

Treat  v.  Orono,  26  Me.  217. 

All  provisions  for  security  for  citizens,  to 
enable  each  to  know  for  what  real  estate  he  is 
tailed,  are  essential  and  must  be  observed. 

Cooley,  Const.  L.  77,  531,  and  note  3. 

The  advertisement  in  this  case  is  insufficient, 
and  vitiates  the  sale. 

Such  description  must  be  given  as  will  en- 
able owners  to  know  that  the  lands  advertised 
are  theirs. 

Brown  v.  Veassie,  25  Me.  362;  Tollman  v. 
White,  2  N.  Y.  66 ;  Dike  v.  Leu>is,  4  Den.  237. 

In  describing  the  land  in  his  advertisement, 
the  collector  must  give  a  particular  and  certain 
description,  so  that  the  owner  may  know  that 
it  is  his  land. 

felackw.  Tax  Titles,  226.  nnd  nuthorities 
cited  in  note  5;  also  pp.  226-230,  233. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Mary  O'Con- 
nor, against  the  plaintiffs  in  error,  to  recover 
damages  for  an  alleged  trespass  upon  a  lot  of 
ground  in  Beaufort,  Beaufort  county.  South 
Carolina,  and  also  to  try  the  title  to  the  lot. 
The  defense  set  up  was  that  the  defendants 
entered  and  held  the  property  as  tenants  of  the 
United  States,  and  that  the  United  States  had 
become  the  owners,  by  virtue  of  a  tax  sale  made 
on  the  13th  of  March,  1863,  by  the  direct  tax 
commissioners  for  the  district  of  South  Caro- 
lina. Whether  this  tax  sale  was  valid  and  ef- 
fective to  devest  the  ownership  of  Mrs.  O'Con- 
nor, and  to  vest  the  property  in  the  United 
States,  was  the  single  object  of  the  contest  in 
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tbe  eourt  below.  Tlie  sale  porported  to  have 
been  made  under  the  act  of  Onigress  of  June 
7,  1862,  enUUed  ''An  Act  for  the  Collection  of 
Direct  Taxes  in  Insurrectionary  Districts  with- 
in tbe  United  States,  and  for  Other  Purpoees." 
12  Stat,  at  L.  422.  To  most  of  the  provisions 
of  that  act,  it  is  unnecessary  now  to  refer.  The 
proper  decision  of  this  case  does  not  demand 
such  a  reference.  It  is  enough  to  note,  it  en- 
acted that  a  board  of  three  tax  commissioners 
might  be  appointed  for  each  o(  the  states  in  in- 
surrection, who  were  required,  in  case  the  tax 
charged,  by  the  1st  section  of  the  act,  upon  the 
land,  and  apportioned  to  each  parcel  or  lot. 
should  not  be  paid,  to  sell  at  public  sale,  those 
lots,  the  tax  upon  which  remained  unpaid,  after 
giving  notice  prescribed  by  the  7th  section.  It 
then  prorided  that  purchasers  at  such  sales 
after  paying  the  purchase  money,  shotdd  be 
entitled  to  receive  from  the  commissioner*  their 
certificate  of  sale;  and  it  enacted  that  'Hhe  cer- 
tificate shall  be  received  in  all  courts  and 
places  as  prima  facie  evidence  of  the  regularity 
and  validitT  of  such  sale,  and  of  the  title  of 
said  purchaser  or  purchasers  imder  the  same." 
Under  this  act,  three  commissioners  were  ap- 
pointed for  South  Carolina,  who,  after  having 
made  assessments,  exposed  the  delinquent  prop- 
erty to  public  sale,  and  on  the  13th  day  of 
March,  1863,  all  of  them  having  been  present 
on  that  day,  sold  the  lot  now  in  dispute  to  the 
United  States.  A  certificate  of  such  sale  was 
afterwards  made  out.  signed  by  two  of  the 
commissioners,  dated  March  13.  1R65,  and  given 
to  the  purchasers.  It  set  forth  that,  at  a  sale 
made  under  the  act  of  Congress  above  noted, 
held  pursuant  to  notice  at  Beaufort  in  the 
state  of  South  Carolina,  on  the  13th  of  March. 
1863.  the  tract  or  parcel  of  land,  the  title  to 
which  is  now  in  controversy,  was  sold  to  the 
United  States  for  the  sum  of  $125,  the  receipt 
of  which  it  acknowledsed. 

But  when  the  certificate  of  sale  was  given  in 
evidence  by  the  defendants  below,  the  circuit 
.court  ruled  it  to  be  void,  because  it  was  signed 
by  only  two  conmiissioners.  and  this  decision 
of  the  court  is  now  assigned  for  error.  It  is 
obvious  that  the  ruling  was  hurtful  to  the  de- 
fendants. Had  the  certificate  been  admitted  it 
would,  by  force  of  the  statute,  have  amounted 
to  prima  facie  evidence  as  well  of  the  regular- 
ity and  validity  of  the  sale  as  of  the  title  of  the 
purchasers.  It  would,  therefore,  have  cast  upon 
the  plaintiff  the  burden  of  showing  affirma- 
tively that  the  sale  was  irregular  and  invalid, 
and  that  the  title  was  not  in  the  United  States. 
And  we  think  it  was  erroneously  excluded.  It 
is  true  that  when  an  authority  is  given  jointly 
to  several  persons  they  must  generally  act  joint- 
ly, or  their  acts  are  invalid.  This  is  a  general 
rule  for  private  agencies,  though  it  is  not  univer- 
sal in  its  application.  But  the  rule  is  otherwise 
wh«i  the  authority  is  of  a  ^blic  nature,  as  it 
was  in  this  case.  The  commissioners  were  pub- 
lic agents,  clothed  with  public  authority.  They 
were  created  a  board  to  perform  a  govern- 
mental function,  and  it  is  a  familiar  principle 
that  an  authority  given  to  several  for  public 
purposes  may  be  executed  by  a  maion^r  of 
their  number.  Com.  ▼.  Canal  Com*r9,  9  Watts, 
471;  Jewett  t.  Alton,  7  N.  H.  253;  CaidweU  t. 
Harrison.  12  Ala.  N.  S.  755;  Williams  ▼. 
flehool  Dist.  21  Pick.  82;  Doe  t.  Godwin.  1 
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Dowl.  k  By.  259;  King  t.  Beeston,  3  T.  R. 
592;  McCoy  V.  Curtice,  9  Wend.  19.  In  this 
last  case  it  was  held  Uiat  two  of  three  trustees 
of  a  school  district  might  issue  a  warrant  for 
the  collection  of  a  tax,  and  that  the  presence 
of  the  third  trustee  at  the  issmng  thereof 
would  be  presumed  imtil  the  contrary  was 
shown.  The  authorities  cited  are  enough  to 
show  that  the  certificate  of  sale  was  not  void 
or  inoperative  because  signed  by  only  two  of 
the  commissioners. 

*In  addition  to  this  there  is  also  the  [*309 
act  of  Congress  of  March  3,  1865  (13  Stat,  at 
L.  50^ )  in  force  when  this  certificate  was  given, 
under  which,  certainly,  the  validity  of  the 
certificate  of  sale  is  beyond  doubt. 

It  has  been  argued,  however,  on  behalf  of 
the  defendant  in  error,  that  inasmuch  as  the 
plea  was  only  Uiat  o(  the  general  issue,  the  de- 
fendants were  not  at  liberty  to  set  up  that  the 
United  States  were  the  owners^  and  thnt  they 
entered  as  tenants  or  licensees  of  the  United 
States.  It  is  doubtless  true  that  a  license  from 
the  plaintiff,  or  a  justification  under  an  incor- 
por^  rights  or  an  excuse  of  the  trespass 
founded  on  fault  of  the  plaintiff,  or  an  entry  by 
authority  of  law,  with  or  without  process,  must 
be  pleaded  specially  to  an  action  of  trespa'ss. 
The  reason  is  that  these  defenses  all  admit  the 
trespass  and  the  possession  of  the  plaintiff. 
But  in  trespass  to  real  property,  a  freehold,  or 
mere  possessory  right  m  the  defendant,  may 
be  given  in  evidence  under  the  general  issue, 
though  it  is  often  advisable  to  plead  liberum 
tcnementum.  Prop,  of  Monumoi  Beach  v. 
RogerSy  1  Mass.  160;  1  Chit.  Plead.  437  and 
440.  And  there  is  a  double  reason  for  this 
when,  as  in  this  case,  the  action  is  brought  by 
a  plaintiff  out  of  possession  professedly  to  try 
the  title.  The  action  has  then  the  nature  of  an 
ejectment,  the  plaintiff,  if  recovering  at  all, 
recovering  possession  as  well  as  damages. 

It  has  been  further  argued  that  the  act  of 
1862  does  not  contemplate  a  certificate  of  sale 
in  cases  where  the  United  States  becomes  the 
purchaser;  but  we  are  clearly  of  opinion  that 
it  does  as  fiilly  as  in  any  other. 

The  second  assignment  of  error  is  that  the 
court  instructed  the  jury  the  advertisement  of 
sale  was  not  such  a  notice  as  the  law  requires. 
The  act  of  Congress  required  the  board  of 
commissioners  to  advertise  for  sale  the  parcels 
or  lots,  the  taxes  upon  which  were  not  paid 
within  sixty  dajrs  after  the  amount  of  the  tax 
had  been  fixed,  in  a  newspaper  published  in  the 
town,  parish,  district,  or  county  where  the 
property  was  situated,  and  also  by  posting  no- 
tices in  at  'least  three  public  places  in  [•400 
the  town,  parish,  district,  or  county.  The  evi- 
dence given  at  the  trial  tended  to  prove  that 
such  advertisement  had  been  made,  and  that 
such  notices  had  been  posted ;  nor  was  this  con- 
tested. But  the  court  held,  and  so  instructed 
the  jury,  that  the  notice,  was  not  such  as  the 
law  required.  The  reasons  assigned  for  this 
ruling  were  that  the  advertisement  did  not 
state  that  the  whole  town  of  Beaufort  was  to 
be  sold,  and  that,  being  a  notice  published 
within  military  lines,  it  was  like  a  notice  only 
in  a  fortified  camp,  and  could  not,  in  fact,  bs 
supposed  to  reach  a  citiien.  We  think,  how- 
ever, that  neither  of  these  reasons,  nor  any 
other  not  referred  to,  justified  the   'viurt   in 
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ruling,  as  a  legal  conclusion,  that  the  notice 
given  in  this  case  was  not  such  as  the  law  re- 
quired. Whether  the  demands  of  the  statute 
respecting  notice  of  sale  had  been  complied 
with  was  a  mixed  question  of  law  and  of  fact, 
and  it  should  haye  been  submitted  to  the  jury. 
Undoubtedly,  the  advertisement  must  have  been 
such  as  to  inform  persons  who  read  it  what 
property  was  intended  to  be  ejcposed  for  sale. 
Any  description  that  gave  such  information 
was  sufficient.  Whether  the  advertisement  gave 
it  or  not  depended  not  alone  upon  its  contents. 
It  was  necessary  to  compare  the  description 
with  the  property  described,  and  that  was  the 
province  of  the  jury. 

The  judgment  is  reversed  and  a  venire  de 
novo  awarded. 


EUAS  WARD,  Plff,  in  Err,, 

V. 

STATE  OF  MARYLAND. 

(See  8.  C.  12  Wall.  418-483.)         ,    * 

State  statute  requiring  license  for  sale  of  goods 
by   nonresidents,   unoonstituti^ynal, 

A  statute  of  a  state  which  prohibits  the  sale, 
within  a  certain  district  of  the  state,  of  goods 
other  than  agricultural  products  and  articles  man- 
ufactured in  the  state,  by  persons  not  residents  in 
the  state,  without  first  obtaining  a  license  and  pay- 
ing therefor,  is  unconstitutional. 

It  is  repugnant  to  the  2d  section  of  the  4th  article 
of  the  Constitution,  which  provides  that  the  citi- 
zens of  each  state  snail  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several 
states. 

[No.  34.] 
Argued  Nov,  21,  1871.    Decided  Deo,  11,  1871. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

The  plaintiff  in  error  was  indicted  in  the 
criminal  court  of  Baltimore  for  violating  a 
statute  of  Maryland,  by  selling  by  sample  in 
the  city  of  Baltimore  certain  articles  of  mer- 
chandise without  obtaining  a  license  so  to  do, 
he  not  being  a  permanent  resident  of  the  state 
of  Maryland. 

The  statute  assigning  the  offense  and  its 
punishment  is  found  in  the  Laws  of  Maryland, 
ch.  413,  §§  37-40. 

The  case  came  before  the  court  upon  an 
a^eed  statement  of  facts,  showing  a  violation 
of  the  statute  by  the  defendant  below,  and  that 
he  was,  at  the  time  of  the  commission  of  the 
offense  and  up  to  the  trial,  a  citizen  of  the 
United  States  and  of  the  state  of  New  Jersey, 
and  resident  in  said  state.  The  facts  so  agreed 
raised  only  the  question,  whether  the  Mary- 
land statute  was  invalid  for  repugnancy  to  the 
Constitution  of  the  United  States. 

The  criminal  court  found  the  defendant 
guilty,  and  inflicted  the  fine  of  the  statute, 
$400,  and  condemned  him  in  costs.  Upon  ap- 
peal to  the  court  of  appeals,  this  judgment 
was  affirmed. 

The  defendant  brought  the  case  to  this  court 
by  writ  of  error. 

A  further  statement  appears  in  the  opinion. 

Note. — State  licenses  and  power  of  state  to  taco 
'Commerce — see  notes,  6  L.  ed.  U.  S.  23 ;  0  L.  ed. 
U.  S.  678 ;  8  C.  C.  A.  492 ;  24  C.  C.  A.  21. 
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Mr,  Wnu  M.  Evarts,  for  plaintiff  in  er- 
ror. 

First.  The  provisions  of  the  Maryland  act, 
in  their  application  to  the  case  of  the  defendant 
below,  are  "a  regulation  of  commerce  between 
the  states*'  and  in  their  nature  and  on  their 
face  repugnant  to  that  power  as  confided  to 
Congress  by  art.  1,  §  8,  of  the  Constitution  of 
the  United  States. 

It  is  the  doctrine  of  this  court,  that  this 
clause  of  the  Constitution  does  not  exclude  all 
occupation  by  state  legislation  of  the  ^ound 
covered  by  it,  in  the  absence  of  legislation  by 
Congress,  within  the  premises  of  the  state 
legislation. 

Cooley  V.  Wardens,  12  How.  319;  Oilman  v. 
Phila,  3  Wall.  713,  18  L.  ed.  96;  CrandaU  v. 
Nevada,  6  Wall.  42,   18  L.  ed.  746. 

But  this  attempted  regulation,  by  a  state,  of 
the  manner  in  which  trading  within  it  may  be 
carried  on  by  citizens  of  otner  states,  and  in 
respect  of  merchandise  to  be  introduced  from 
other  states,  touches  the  main  affirmative 
power  of  regulation  of  ordinary  active  com- 
merce between  the  states.  For  such  an  exercise 
of  state  authority  there  is  no  warrant.  The 
deposit  of  the  power  with  the  general  govern- 
ment is  inconsistent  with  any  such  authority 
in  a  state,  and  the  absence  of  legislation  by 
Congress  is  equivalent  to  a  declaration  that 
this  direct  and  active  trade  in  commodities  be- 
tween the  states  shall  remain  free  from  all 
regulation. 

The  recent  cases  in  this  court  seem  to  as- 
sume that,  if  the  subject  of  state  taxation  and 
regulation,  presented  therein,  had  been  to  com- 
merce the  l^slation  complained  of  would  have 
been  beyond  the  authority  of  the  state. 

Paul  v.  Va,  8  Wall.  168,  19  L.  ed.  357;  Ins, 
Co.  V.  Mass.  10  Wall.  567,  19  L.  ed.  1029: 
Ducat  v.  Chicago,  10  Wall.  410,  19  L.  ed.  972. 

Second.  This  regulation  of  commerce  at- 
tempted by  state  authority,  is  a  direct  discrimi- 
nation between  the  citizens  of  Maryland  and 
citizens  of  other  states,  in  respect  of  an  ordi- 
nary and  extensive  branch  of  mercantile  deal- 
ing. 

1.  It  makes  that  which  is  lawful,  within  tho 
state  of  Maryland  for  all  persons  residon , 
therein,  unlawful  for  citizens  of  other  states, 
unless  upon  onerous  conditions  not  imposed 
upon  its  own  citizens  or  persons  resident  with- 
in it. 

2.  It  punishes  the  refusal  to  submit  to  their 
conditions,  by  indictment  and  fine. 

3.  It  makes  the  discrimination  rest  upon  the 
very  fact  which  alone  determines,  in  the  case  of 
citizens  of  the  United  States,  whether  a  person 
is  or  is  not  a  citizen  of  one  state  or  anotner,  to 
wit,  permanent  residents  in  a  state. 

Third.  Serious  as  are  the  actual  features  of 
this  regulation  of  commerce,  as  found  in  the 
statute  of  Maryland,  and  conclusive  to  con- 
demn the  legislation,  the  potency  of  the  princi- 
ple asserted  needs  but  to  be  considered,  to  re- 
move all  controversy  on  the  subject. 

"The  power  to  tax,"  says  Ch.  J.  Marshall, 
"is  the  power  to  destroy."  This  tax  and  the 
punishment  for  its  non-payment,  are  intended 
to  be  prohibitory  of  the  freedom  of  trade  in 
Baltimore  by  citizens  of  other  states,  which  is 
thus  proscribed. 
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Fourth.  The  statute  of  Maryland  is  also 
flatly  repugnant  to  art.  IV.  §  2,  of  the  Consti- 
tution, which  declares  that  'The  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  states." 

It  is  difficult  to  see  what  ''privilege''  is  se- 
cured by  this  clause,  if  the  privilege  of  trade  is 
not,  and  what  "immunity"  is  safe  under  it,  if 
trading  in  the  ordinary  method,  permitted  to 
citizens  of  any  state  at  home,  is  punished  by 
indictment  and  fine  when  exercised  by  citizens 
of  other  states  while  within  the  state  borders. 

See  Paul  v.  Va.  supra;  Ins,  Co.  v.  Ma^s. 
supra;  Ducat  v.  Chicago,  supra. 

Mr.  I«aao  D.  Jones,  Atty  Oen.  of  Mary- 
land, for  defendant  in  error: 

The  law  of  Maryland  in  question  is  a  part  of 
the  license  system  of  that  state.  Licenses  are 
a  mode  of  taxation  upon  certain  business  and 
occupations  carried  on  within  the  state,  where- 
by it  raises  revenue  to  support  its  government. 
It  is  a  law  to  regulate  contracts  in  a  particular 
mode  of  traffic  within  its  own  territory,  passed 
in  the  exercise  of  the  state's  right  to  regulate 
all  persons,  property,  occupations,  contracts, 
and  transactions  within  its  own  limits,  in  mat- 
ters not  prohibited  to  the  state  by  the  Constitu- 
tion of  the  United  States,  or  not  subject  to  reg- 
ulation by  Congress;  or  in  cases  of  concurrent 
powers,  not  regulated  by  acts  of  Congress  made 
in  pursuance  with  the  Constitution,  and  with 
which  the  state  law  is  in  conflict. 

The  policy  of  the  state  is  shown  by  the  gen- 
eral law,  which  declares  "that  no  person  or 
corporation  within  the  state,  except  the  grower 
or  manufacturer,  shall  barter  or  sell  goods,  etc., 
without  first  having  obtained  the  license  in  the 
manner  prescribed."  Md.  Code  of  Gen.  Pub. 
Laws,  art.  56,  §  41. 

These  licenses  are  obtainable  by  anyone, 
whether  resident  or  nonresident.  The  contract 
of  sale  is  not  made  void  by  the  law,  even  if 
made  without  the  license.  The  contract  is  al- 
lowed to  stand  and  to  be  «if orced ;  but  the  vio- 
lator of  the  law  shall,  on  conviction,  be  pun- 
ished by  a  fine.    Harris  t.  Runnels,  12  How.  80. 

The  law  in  question  regulates  a  peculiar  kind 
of  internal  traffic  and  describes  how  that  par- 
ticular traffic  may  be  legally  carried  on.  Such 
regulation  is  not  within  the  power  of  Congress 
over  commerce,  but  belongs  to  the  "completely 
internal  commerce  of  the  state." 

"Conmierce  amon^  the  several  states"  is  not 
an  apt  phrase  to  indicate  the  mere  interior 
traffic  of  a  single  state.  The  completely  in- 
ternal commerce  of  a  state  may  be  properly 
considered  as  reserved  to  the  state  itself. 

(Hhhons  V.  Ogden,  6  Wheat.  448;  Broum  v. 
Md,  12  Wheat.  446;  License  Cases,  5  How. 
575;  Nathan  v.  La.  8  How.  80;  Pervear  v. 
Com.  5  Wall.  475,  18  L.  ed.  608. 

"Over  the  internal  commerce  or  domestic 
trade  of  the  state.  Congress  has  no  power  of 
regulation,  nor  any  direct  control.  This  power 
belongs  exclusively  to  the  state." 

License  Taw  Cases,  5  Wall.  462,  18  L.  ed. 
497;  R.  N.  Charlton,  26;  Ch.  J.  Taney  in 
License  Oases,  5  How.  529. 

The  law  in  ouestion  is  not  repugnant  to  the 
dause  in  the  2a  section  of  the  4tn  article  of  the 
Constitution,  which  declares  that  "the  citizens 
of  each  state  shall  be  entitled  to  all  the  privi- 
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leges  and  immunities  of  citizens  in  the  several 
states." 

The  object  and  purpose  of  the  law  is  clearly 
stated  in  the  opinion  of  the  court  of  appeals  of 
Maryland,  as  follows:  "There  is  nothing  in 
this  or  any  other  law  of  the  state,  which  pro- 
hibits or  restrains  non-resident  merchants, 
manufacturers,  or  traders  or  their  agents  from 
bringing  their  goods  here  and  selling  them  in 
the  same  mode  and  under  the  same  license  as 
residents  of  the  state.  A  custom,  however,  has 
grown  up  in  recent  times  with  merchants  and 
manufacturers  in  the  large  manufacturing  and 
commercial  cities  and  s&tes,  of  traveling,  or 
sending  agents  or  runners  through  other  states 
and  cities,  with  samples,  cards,  catalogues,  or 
trade  lists  of  their  goods,  and  thereby  selling, 
bv  retail  or  wholesale,  large  quantities  of  mer- 
cnandise  located  beyond  the  limits  of  the  states 
where  they  thus  sell,  and  not  subject  to  the 
local,  state,  county,  or  municipal  taxation,  as 
are  like  goods,  in  the  hands  of  resident  mer- 
chants or  traders,  to  the  great  detriment  of  the 
busfness  and  trade  of  the  latter.  Large  sales 
are  thus  made  and  an  extensive  and  lucrative 
business  is  thus  transacted,  within  the  limits 
of  the  principal  city  of  the  state.  It  is,  there- 
fore, a  tax  upon  a  particular  business  or  trade, 
carried  on  m  a  particular  mode  within  the 
limits  of  a  state,  oy  a  particular  class  of  per- 
sons, and  not  a  tax  upon  goods  or  merchandise 
imported  into  the  state,  either  from  foreign 
countries  or  from  other  states. 
.  See  Campbell  v.  Morris,  3  Har.  ft  McH.  536; 
3  Story,  Const.  §  1800:  Conner  v.  Elliott,  18 
How.  591,  15  L.  ed.  497;  Bank  v.  Earle,  13 
Pet.  519. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Power  to  re-examine  final  iudgments  of  the 
state  courts  rendered  in  criminal  prosecutions, 
as  well  as  those  rendered  in  civil  suits,  is  con- 
ferred upon  the  supreme  court  when  it  ap- 
pears that  the  judgment  was  rendered  in  tho 
highest  court  of  law  in  which  a  decision  in  the 
case  could  be  had,  and  *that  there  was  [*424 
drawn  in  question  the  validity  of  a  statute  of 
a  state,  on  the  ground  of  its  being  repugnant 
to  the  Constitution  of  the  United  States,  and 
that  the  decision  of  the  state  court  was  in  favor 
of  the  validity  of  the  statute.   1  Stat,  at  L.  85. 

Persons  not  permanent  residents  in  the  <ttate 
are  prohibited  by  the  laws  of  Maryland  from 
selling,  offering  for  sale,  or  exposing  for  sale, 
within  a  certain  district  of  the  state,  any  goods 
whatever,  other  than  agricultural  products  and 
articles  manufactured  in  the  state,  either  by 
card,  sample,  or  other  specimen,  or  by  writt^ 
or  printed  trade  list  or  catalogue,  whether  such 
person  be  the  maker  or  manufacturer  or  not, 
without  first  obtaininff  a  license  so  to  do.  Li- 
censes may  be  granted  by  the  proper  authori- 
ties of  the  state  for  that  purpose,  on  the  pay- 
ment of  $300,  "to  run  one  year  from  date." 

Both  residents  and  non-residents  of  that  dis- 
trict are  also  forbidden  to  suffer  or  permit  any 
person,  not  a  permanent  resident  of  the  state, 
and  not  in  their  regular  employment  or  service, 
to  sell  any  goods  in  tha,t  way  under  their  name 
or  the  name  of  their  firm,  or  at  their  store, 
warehouse,  or  place  of  business. 
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Offenders  against  either  of  those  prohibitions 
are  made  liable  to  indictment,  and,  upon  con- 
viction, may  be  fined  not  less  than  $400  nor 
more  than  $600  for  each  offense.  Sess.  Acts, 
1868,  p.  786. 

Ward,  the  defendant,  is  a  citizen  of  New 
Jersey,  and  not  a  permanent  resident  of  Mary- 
land, and  the  record  shows  that  he,  on  the  day 
therein  named,  at  a  place  within  the  prohibited 
district,  sold  to  the  persons  therein  named,  "by 
specimen,  to  wit,  by  sample,"  certain  goods 
other  than  agricultural  products  or  articles 
manufactured  in  the  state,  without  first  obtain- 
ing a  license  so  to  do,  and  that  he  was  indicted 
for  those  acts  in  the  proper  criminal  court,  and 
was  arrai|fned  therein  and  pleaded  not  guilty 
to  the  indictment.  Apart  from  the  plea  of  not 
425*]  guilty  is  the  further  statement  *in  the 
record,  that  the  defendant  "puts  himself  upon 
the  judgment  of  the  court  here,  according  to 
the  act  of  assembly  in  such  cases  made  and 

Srovided,"  and  that  the  attorney  for  the  state 
oth  the  like. 

All  matters  of  fact  having  been  agreed,  the 
parties  submitted  the  case  to  the  court,  to  the 
end  that  the  judgment  of  the  court  miprht  be 
obtained,  whether  the  statute  of  the  state  was 
or  was  not  constitutional  and  valid.  Judgment 
was  rendered  for  the  state,  and  \he  criminal 
court  sentenced  the  defendant  to  pay  a  fine  of 
four  hundred  dollars  and  costs,  and  the  court 
below,  upon  appeal,  affirmed  the  judgment. 

Adjudged  constitutional,  as  the  state  law 
was  by  that  decision,  the  defendant,  as  he  had 
a  right  to  do,  sued  out  a  writ  of  error  and  re- 
moved the  record  into  this  court  for  re-exam- 
ination. 

Congress  possesses  the  power  to  regulate 
commerce  among  the  several  states  as  well  as 
commerce  with  foreign  nations,  and  the  Con- 
stitution also  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states,  and 
the  defendant  contends  that  tlie  statute  of  the 
state  under  consideration,  in  its  practical  oper- 
ation, is  repugnant  to  both  of  those  provisions 
of  the  Constitution,  as  it  either  works  a  com- 
plete prohibition  of  all  commerce  from  the 
other  states  in  goods  to  be  sold  by  sample 
within  the  limits  of  the  described  district,  or 
at  least  creates  an  imjust  and  onerous  discrim- 
ination in  favor  of  the  citizens  of  the  state  en- 
acting the  statute,  in  respect  to  an  extensive 
and  otherwise  lucrative  branch  of  inter-state 
commerce,  by  securing  to  the  citizens  of  that 
state,  if  not  the  exclusive  control  of  the  mar- 
ket, very  important  special  privile^res  and  im- 
munities by  exemption  from  burdensome  re- 
quirements, and  onerous  exactions  imposed 
upon  the  citizens  of  the  other  states  desirous 
of  engaging  in  the  same  mercantile  pursuits 
in  that  district. 

Attempt  is  made,  In  argument,  to  show  in 
behalf  of  the  state,  that  the  stntutp  in  question 
426*1  does  not  make  any  such  'discrimination 
ai^inst  the  citizens  of  the  other  stntes,  as  is 
supposed  by  the  defendant ;  that  the  citizens  of 
the  state  are  in  fact  subjected  to  substantially 
the  same  requirements  and  exactions  as  are 
Imnof^ed  upon  the  citizens  of  other  states,  but 
it  is  too  clear  for  argument,  in  a  judicial  opin- 
ion. V^'^t  the  articles  of  the  Code  referred  to  as 
estab1l<«ln'ng  that  theory  do  not  support  the 
proro«ition,  nor  do  they  give  it  any  counte- 
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nance  whatever.  Those  enactments  foibid  real* 
dent  traders,  other  than  the  grower,  maker  or 
manufacturer,  to  barter  or  sell  any  goods  or 
chattels  without  first  obtaining  a  license  in 
the  manner  therein  prescribed,  and  they  also 
point  out  the  steps  to  be  taken  by  the  appli- 
cant to  obtain  it,  and  what  he  must  state  in 
his  application  for  that  purpose. 

Small  traders,  whose  stock  generally  kept  on 
hand  at  the  principal  season  of  sales  does  not 
exceed  one  thousand  dollars,  and  are  not  en- 
gaged in  selling  spirituous  or  fermented  liquors, 
tire  required  to 'pay  for  the  license  the  sum  of 
twelve  dollars.  If  more  than  one  thousand  dol- 
lars, and  not  more  than  fifteen  hundred  dol 
lars,  they  are  required  to  pay  the  sum  of  fif- 
teen dollars,  and  so  on  through  ten  other  gra- 
dations, the  last  of  which  requires  the  applicant 
to  pay  the  sum. of  one  hundred  and  fifty  dol- 
lars, where  his  stock  generally  kept  on  hand 
at  the  principal  season  of  sale  exceeds  forty 
thousand  dollars,  which  is  the  largest  exaction 
made  of  any  resident  trader,  not  engaged  in 
the  sale  of  spirituous  or  fermented  liquors. 
Compare  one  set  of  the  regulations  with  the 
other,  and  comment  is  unnecessary,  as  the  com- 
pnrison  shows  to  a  demonstration  that  the 
statute  in  question  does  discriminate  in  favor 
of  the  citizens  of  the  state,  and  that  the  op- 
posite theory  finds  no  support  from  the  articles 
of  the  Code  which  forbid  resident  traders  from 
bartering  or  sellinf^  goods  or  chattels  without 
first  obtaining  a  license  for  that  purpose,  as 
therein  prescribed. 

State  power  to  lay  and  collect  taxes  may 
reach  every  subject  over  which  the  imrestricted 
power  of  the  state  extends,  but  the  states  can- 
not, without  the  consent  of  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports  except 
what  may  be  absolutely  necessary  for  execut- 
ing their  inspection  *laws;nor  can  they,  [*427 
without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  as  they  are  expressly  prohibited 
from  so  doing  by  the  Constitution. 

Implied  prohibitions  restricting  the  power  of 
the  states  to  lay  and  collect  taxes  also  exist, 
which  are  as  effectual  to  that  end  as  those 
which  ^  are  express.  Undoubtedly,  the  states 
may  tax  every  subject  of  value,  within  the 
sovereignty  of  the  state,  belonging  to  the  citi- 
zens as  mere  private  property,  but  the  power 
of  taxation  does  not  extend  to  the  instruments 
of  the  Federal  government,  nor  to  the  constitu- 
tional means  employed  by  Congress  to  carry 
into  execution  the  powers  conferred  in  the  Fed- 
ernl  Constitution.  McCulloch  v.  Maryland,  4 
Wheat.  424. 

Power  to  tax  for  state  purposes  is  as  much 
an  exclusive  power  in  the  states  as  the  power 
to  lav  and  collect  taxes  to  pay  the  Hebts  nn^l 
provide  for  the  common  defense  and  general 
welfare  of  the  United  States  is  an  exclusive 
power  in  Coneress.  Both  are  subject,  however, 
to  certain  prohibitions  and  restrictions,  but  in 
all  other  respects  they  are  supreme  powers  pos- 
sessed hv  each  government  entirelv  independ- 
ent of  the  other.  Congress  may  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the 
debts  and  to  provide  for  the  common  defense 
and  general  welfare,  but  direct  taxation  must 
he  apportioned  among  the  several  states  accord- 
ing to  their  respective  numbers,  and  all  duties, 
imposts  and  excises  must  be  uniform. 

Articles  exported  from  any  state  cannot  be 
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dents.  State  v.  North,  27  Mo.  467;  Fire  Dep, 
V.  Wright,  3  E.  D.  Smith,  478;  Paul  v.  Vir- 
giniOy  8  Wall.  177,  19  L.  ed.  359. 

Grant  that  the  states  may  impose  discrimi- 
nating taxes  against  the  citizens  of  other  states, 
and  it  will  soon  be  found  that  the  power  con- 
ferred upon  Congress  to  regulate  inter-state 
commerce  is  of  no  value,  as  the  unrestricteSd 
431*]  power  of  •the  states  to  tax  will  prove  to 
be  more  efficacious  to  promote  inequality  than 
any  regulations  which  Congress  can  pass  to  pre- 
serve the  equality  of  right  contemplated  by  the 
Constitution  among  the  citizens  of  the  several 
states.  Excise  t^es,  it  is  everywhere  con- 
ceded, may  be  imposed  by  the  states,  if  not  in 
any  sense  discriminating;  but  it  should  not  be 
forgotten  that  the  people  of  the  several  states 
live  under  one  common  Constitution,  which  was 
ordained  to  establish  justice,  and  which,  with 
the  laws  of  Congress,  and  the  treaties  made  by 
the  proper  authority,  is  the  supreme  law  of  the 
land;  and  that  that  supreme  law  requires 
equality  of  burden,  and  forbids  discrimination 
in  state  taxaticm  when  the  power  is  applied  to 
the  citizens  of  the  other  states.  Inequality  of 
burden,  as  well  as  the  want  of  uniformity  in 
conunercial  regulations,  was  one  of  the  griev- 
ances of  the  citizens  under  the  Confederation; 
and  the  new  Constitution  was  adopted,  among 
other  things,  to  remedy  those  defects  in  the 
prior  system. 

Evidence  to  show  that  the  framers  of  the 
Constitution  intended  to  remove  those  great 
evils  in  the  government  is  found  in  eveiy  one 
of  the  sections  of*  the  Constitution  already  re- 
ferred to,  and  also  in  the  clause  which  provides 
that  no  preference  shall  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  ports  of 
one  stato  over  those  of  another,  showing  that 
Congress,  as  well  as  the  states,  is  forbidden  to 
make  any  discrimination  in  enacting  com- 
mercial or  revenue  regulations.  Strong  sup- 
port to  the  same  view  is  also  derived  from  the 
succeeding  clai'j;e  in  the  same  section  of  the 
Constitution,  which  provides  that  vessels  bound 
to  or  from  a  state  shall  not  be  obliged  to  enter, 
clear  or  pay  duties  in  another. 

Important  as  these  provisions  have  been  sup- 
posed to  be,  still  it  is  clear  that  they  would  be- 
come comparatively  valueless  if  it  should  be 
held  that  each  state  possesses  the  power  in 
levying  taxes  for  the  support  of  its  own  gov- 
ernment to  discriminate  against  the  citizens  of 
every  other  state  of  the  Union. 

Much  consideration  was  given  to  those 
432*]  clauses  of  the  Constitution  *in  the 
Passenger  Cases,  7  How.  400-414,  and  they 
were  there  regarded  as  limitations  upon  the 
power  of  Congress  to  regulate  commerce,  and  as 
mtended  to  secure  entire  commercial  equality, 
and  also  as  prohibitions  upon  the  states  to  de- 
stroy such  equality  by  any  legislation  prescrib- 
ing any  conditions  upon  which  vessels  bound 
from  one  state  to  another  shall  be  permitted  to 
enter  the  ports  of  another  state.  Congress,  said 
Mr.  Justice  Grier,  has  regulated  commerce  by 
willing  that  it  shall  be  free  and  it  is,  there- 
fore, not  left  to  the  discretion  of  each  state 
either  to  refuse  a  right  of  ]>assage  through  her 
territory  or  to  exact  a  duty  for  permission  to 
exercise  such  a  privilege. 

Viewed  in  any  light  the  court  is  of  the  opin- 
ion that  the  statute  in  question  imposes  a  dis 
12  Wall.  U.  S.,  Book  20. 


criminating  tax  upon  all  persons  trading  in  the 
manner  described  in  the  district  mentioned  in 
the  indictment,  who  are  not  permanent  resi- 
dents in  the  state,  and  that  the  statute  is  re- 
pugnant to  the  Federal  Constitution,  and  in- 
valid for  that  reason. 

Judgment  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  conform 
its  judgment  to  the  opinion  of  this  court. 

Mr.  Justice  Bradley: 

I  concur  in  the  opinion  of  the  court,  that  the 
act  of  the  legislature  of  Maryland,  complained 
of  in  this  case,  discriminates  in  favor  of  resi- 
dents and  against  non-residents  of  the  state 
and,  consequently,  is  in  violation  of  the  4th 
article  of  the  Constitution  of  the  United  States 
and,  therefore,  pro  tanto  void.  But  I  am  fur- 
ther of  opinion  that  the  act  is  in  violation  of  the 
commercial  clause  of  the  Constitution,  which 
confers  upon  Congress  the  power  to  regulate 
commerce  among  the  severc^l  states;  and  it 
would  be  so,  although  it  imposed  upon  residents 
the  same  burden  for  selling  goods  by  sample  as 
is  imposed  on  nonresidents.  Such  a  law  would 
effectually  prevent  the  manufacturers  of  the 
manufacturing  states  from  selling  their  goods 
in  other  states  unless  they  established  com- 
mercial houses  therein,  or  sold  to  resident  mer- 
chants who  chose  to  send  them  orders.  It  is> 
in  fact,  a  *duty  upon  importation  from  [*433 
one  state  to  another,  under  the  name  of  a  tax. 
I  therefore  dissent  from  any  expression  in  the 
opinion  of  the  court  which  in  any  way  implies 
that  such  a  burden,  whether  in  the  shape  of  a 
tax  or  a  penalty,  if  made  equally  upon  residents 
and  non-residents,  would  be  constitutional. 


JAIVIES  P.  THOMAS,  William  Evans,  and 
Morris  A.  Thomas,  Partners  under  the  Firm 
and  Style  of  Thomas,  Evans  &  Co.,  Plffs,  in 
Err,, 

V. 

CITY  OF  RICHMOND. 

(See  S.  C.  12  Wall.  349-358.) 

Notes  issued  as  currency  by  corporation,  illegal 
— money  paid  for  them  not  recoverable — ultra 
vires — pari  delicto — la^v  of  state  in  rebellion 
invalid. 

The  Issue  of  notes  as  currency  by  the  common 
council  of  the  city  of  Richmond,  In  Apr.  1861,  was 
against  the  law  and  policy  of  Virginia. 

A  clause  In  the  city  charter  which  authorizes  the 
council  to  borrow  money  and  to  Issue  bonds  or  cer- 
tificates of  the  city  therefor,  does  not  confer  the 
right  to  issue  notes  or  bills  as  currency. 

The  issuing  of  bills  as  a  currency  by  such  corpo- 
ration being  contrary  to  positive  law,  and  ultra 
vires,  no  recovery  can  be  had  against  the  city, 
either  on  the  bills  themselves  or  for  the  money  paid 
to  the  city  for  such  bills. 

The  cases  in  which  parties  are  in  pari  delicto 
considered. 

Laws  which  authorized  and  required  the  city  to 
redeem    these    bills,    passed    by    a    legislature    not 

Note. — Illegal  contracts,  what  are,  how  far 
fraud  or  illegal  consideration  will  avoid  contract-^ 
see  note  to  Armstrong  v.  Toler,  6  L.  ed.  U.  S.  468. 

What  contracts  arc  void  as  against  jtublio  policv 
or  as  illegal.  Illegal  consideration,  when  a  defense; 
agreement  not  to  hid;  for  lohhy  services;  for  con- 
tingent fees;  to  prevent  competition — see  note  to 
Baitle  V.  Nutt,  7  L.  ed.  U.  S.  825. 

Whether  when  parties  are  in  pari  delicto  ct  par- 

ticeps    criminis    equity   will    relieve — see    note    to 

Sample  v.  Barnes,  14  L.  ed.  U.  S.  330 ;  and  note  to 

Mobile  &  O.  R.  Co.  v.  Dismukes,  17  L.  R.  A.  113. 
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recognized  by  the  United  States,  and  in  aid  of  the 
Bebellion,  did  not  make  such  bills  valid. 

[No.  22.] 

Argued  Oct.  25,  1871.   Decided  Deo.  11,  1871. 

X  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 

The  case  is  stated  by  the  court. 

Mr,  Conway  Robinson^  for  plaintiffs  in 
error : 

The  dty  of  Richmond  is,  by  its  charter,  a 
corporation  which  "may  contract  or  be  con- 
tracted with,"  and  generally  has  "all  the  rights, 
franchises,  capacities  and  powers  appertaining 
to  municipal  corporations.'^ 

Jones  V.  Richmond,  18  Gratt.  523;  act,  Mar. 
30,  1852,  p.  262,  |  23;  act  Mar.  18,  1861,  p. 
154,  §  4. 

Under  these  powers  it  is  clear  the  city  might 
receive  the  amount  now  in  question  from  those 
who  would  lend  or  advance  it,  and  might  agree 
to  refund  it.  • 

The  amount  now  in  question  has  been  actu- 
ally received  by  the  defendants,  in  money  or  its 
equivalent. 

This  money  the  city  is  under  an  obligati<xi 
to  refund,  and  there  is  a  right  of  action  for  it, 
as  money  lent  or  money  received. 

Hamilton  v.  McCoun,  2  Hall  (N.  Y.)  p.  522 
lOf  Ist,  p.  560  of  2d  ed.;  Catte  r.  PhaZen,  2  How. 
376;  ya8h  v.  Toume,  5  Wall.  702,  18  L.  ed.  530; 
Meroh.  Bk.  t.  State  Bk,  10  Wall.  644,  19  L.  ed. 
1018. 

Even  if  it  could  avail  in  defense  to  show  that 
what  was  so  received  was  lu^  by  the  defend- 
ant for  improper  purposes,  yet  this  does  not  ap- 
pear as  a  fact  found. 

The  demand  against  the  defendant  for  money 
advanced  to  and  received  by  it,  is  not  affected 
l^  the  use  which  defendant  made  of  that  money. 

Hodgson  v.  Temple,  5  Taunt.  181 ;  Cheney  r. 
Duke,  10  Gill  ft  J.  25;  Kreiss  v.  Seligman,  8 
Barb.  449;  Dater  v.  Earl,  3  Gray^  482;  Tracy 
V.  Talmage,  14  N.  Y.  169. 

When  the  money  was  advanced  and  received, 
the  plaintiffs  did  not  know  what  use  would  be 
made  of  it,  nor  did  this  appear  from  the  ordi- 
nances, even  if  they  had  been  looked  to.  If 
there  be  doubt  about  the  plaintiffs'  knowledge, 
the  court  must  give  them  the  benefit  of  this 
doubt,  and  presume  that  they  did  not  intend  to 
violate  the  law. 

Fee  V.  Oonegal,  19  La.  Ann.  263;  Steele  v. 
Curie,  4  Dana,  389 ;  Tenant  r.  Elliott,  1  Bos.  ft 
P.  3;  Farm^  v.  Russell,  1  Bos.  ft  P.  298;  Arm- 
strong v.  Toler,  11  Wheat.  273;  Barker  r.  Par- 
ker, 23  Ark.  395;  Bousfield  v.  Wilson,  16  Mees. 
ft  W.  188;  Sharp  v.  Taylor,  2  Phil.  818;  Mc- 
Blair  r.  Qihhes,  17  How.  236,  15  L.  ed.  134; 
Brooks  V.  Martin,  2  Wall.  81,  17  L.  ed.  735; 
Berkshire  v.  Evans,  4  Leigh,  223;  Bone  v.  Ek- 
less,  5  H.  ft  N.  (Exch.)  927. 

Whether  the  notes  be  valid  or  void,  the  hold- 
ers may  recover  on  the  money  count. 

4  Rob.  Pr.,  chap.  87,  p.  647,  et  seq.;  Barjeau 
T.  Wahnsley,  2  Str.  1249 ;  RoUnson  v.  Bland,  2 
Burr.  1081;  flfii«on  v.  Toowicr,  7  Bam.  ft  C.  416 ; 
Insurance  Co.  v.  Scott,  19  Johns.  6;  Insurance 
Co.  y.  Kipp,  8  Cow.  24,  3  Wend.  302,  14  N.  Y. 
189. 

Whatever  may  be  the  structure  of  the  statute 
of  Virginia  of  March  3,  1854,  in  respect  to  pro- 
hibition and  penalty  or  penalty  alone,  it  is  not 
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to  be  taken  for  granted  that  the  legislature 
meant  that  contracts  in  contravention  of  it 
were  to  be  void  in  the  sense  that  they  were  not 
to  be  enforced  in  a  court  of  justice. 

Harris  v.  Runnels,  12  How.  84;  Sortwell  v. 
Hughes,  1  Curt.  247;  Wilson  v.  Spencer,  1 
Rand.  99 ;  Snyder  v.  Dailey,  1  Rand.  101 ;  Berh-^ 
shire  v.  Evans,  4  Leigh,  223. 

Since  Em  parte  Bulmer,  13  Ves.  316,  it  has 
become  settled  that  two  parties  may  concur  ia 
an  illegal  act  without  b^ing  deemed  to  be  in 
/Kirf  deUcto. 

Osborne  v.  Williams,  18  Ves.  382;  Catts  ▼. 
Phalen,  2  How.  376. 

Unless  the  parties  are  in  pari  delicto,  as  well 
as  particeps  criminis,  the  courts,  although  the 
contract  be  ill^;al,  will  afford  relief,  whez* 
equity  requires  it,  to  the  more  innocent  party. 
5  Rob.  Prac.,  chap.  52,  |  2,  p.  534,  and  casea 
there  cited,  especially  Tracy  v.  Talmage,  14  N. 
Y.  181. 

Courts  avoid  making  such  decisions  as  would 
secure  to  the  defendant  the  fruits  of  an  illej^l 
transaction,  and  would  operate  as  a  temptation 
to  corporations  to  violate  the  statute  by  tiJdng 
advantage  of  the  unwary,  and  of  those  who 
may  have  no  actual  knowledge  of  the  existence 
of  the  prohibition  of  the  statute,  and  who  may 
deal  with  a  corporation  without  any  suspicion 
of  the  illegality  of  the  transaction  on  his  part. 

White  V.  Bank,  22  Pick.  188,  14  N.  Y.  186. 

The  act  of  March  3,  1854,  is  repealed  by  that 
of  March  19,  1862,  so  far  as  in  conflict  there- 
with; and  by  the  latter  there  is  a  release  of  for- 
feitures ana  penalties  incurred  before  its  paa- 
saee. 

Mesart.  R,  T,  Daniels  and  Jolm  A*  Mere* 
dithf  for  defendants  in  error: 

The  defense  is  that  these  notes  are  void  be- 
cause issued  in  violation  of: 

I.  The  charter  of  the  citv. 

II.  The  general  laws  of  tne  state. 
m.  The  laws  of  the  United  States. 

rV.  The  Constitution  of  the  st&te  of  Virginia. 

I.   Under  the  charter  of  the  city. 

The  rule  for  the  interpretation  of  charters, 
municipal  and  private  is,  that  they  shall  be 
construed  strictly.  Corporations  are  to  be  con- 
sidered as  having  only  such  powers  as  are 
specifically  grant^  by  the  act  of  incorporation, 
or  as  are  necessary  for  carrying  into  effect  the 
powers  expressly  granted,  and  aa  not  having 
any  others. 

2  Kent,  Com.,  298;  Grant,  Corp.,  7,  8;  13 
Hayw.  71;  Dartmouth  Coll.  v.  Woo<it(?ord,  4 
Wheat.  578;  Head  v.  Insurance  Co.  2  Cranch, 
127;  Bank  v.  Dandridge,  12  Wheat.  64;  Ooszler 
V.  Georgetown,  6  Wheat.  593 ;  Thompson  v.  Lee 
Co.  3  Wall.  330,  18  L.  ed.  178;  Freunn  v.  Leufis, 
4  Myl.  &  Cr.  249. 

AD  powers  not  expressly  granted  by  the  diar- 
ter  of  a  municipal  corporation,  or  necessavv  to 
carry  out  those  powers,  are  denied.  The  coi^ 
poration  can  take  nothing  by  mere  implication. 

Kyle  V.  Malin,  8  Ind.  34;  Hooper  v.  Emery, 
14  Me.  375;  Ew  parte  Burnett,  30  Ala.  461; 
Leavenworth  v.  Norton,  1  Kan.  432;  Booth  v. 
Woodbury,  32  Conn.  118;  Alley  v.  Edgoombe, 
53  Me.  446. 

Nor  is  it  the  case  of  a  negligent  or  careless 
exercise  of  a  granted  power,  by  which  an  inno- 
cent party  is  injured,  as  in  jDe  Voss  v.  Rich- 
mond, 18  Gratt.  338;  but  it  is  the  want  of  an 
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express  grant  of  such  power,  which  makes  the 
act  ultra  vires.  There  is  no  power  in  the  char- 
ter oi  the  city  of  Richmond  to  issue  such  notes 
and,  therefore,  the  contract  which  they  express 
upon  Uieir  face  is  void. 

Nor  can  there  be  any  subsequent  act  of  rati- 
fication by  the  council  that  can  impart  validity 
to  these  notes,  as  contracts  binding  on  the  city. 
If  the  act  be  one  which  the  corporation  has  no 
authority  to  perform,  no  subsequent  act  by  the 
council  can  ratify  it,  because  the  act  of  ratifi- 
cation is  as  much  ultra  vires  as  the  original  act 
creating  the  obligation.  Sedg.  Stat.  &  Const. 
Law,  467;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  644;  Supervisors  v.  Schenck,  5 
Wall.  772,  18  L.  ed.  666. 

II.  Under  the  general  laws  of  the  state. 
Code  of  Va.^  chap.  198,  §  16. 

It  is  a  principle  of  the  common  law,  that  an 
actioid  cannot  be  supported  upon  a  contract,  the 
consideration  of  which  is  illegal,  as  being 
against  either  the  positive  prohibitions  or  the 
policy  of  the  law,  and  the  courts  have  applied 
this  principle  to  prohibitions  flowing  from  stat- 
utes. Upon  principle,  there  can  be  no  distinc- 
tion between  the  cases.  The  only  ground  up(m 
which  a  difference  can  be  supposed  to  exist  is 
that  when  the  legislature  prohibits  an  act  under 
a  penalty,  without  vacating  the  contract  in 
terms,  it  may  be  deemed  that  it  did  not  intend 
the  contract  should  be  void. 

But  the  argument,  however  specious,  has  not 
been  allowed  to  prevail  {Bartlett  v.  Vinor, 
Carth.  262)  "that  every  contract  made  for  or 
about  any  matter  or  thin^,  will  be  prohibited 
or  made  unlawful  by  statute,  is  a  void  ocmtract, 
though  the  statute  does  not  mention  that  it 
shall  be  so^  but  only  inflicts  a  penalty  on  the 
offender,  because  the  penalty  implies  a  prohibi- 
tion, though  there  are  no  prohibitory  words  in 
the  statute." 

In  Holman  t.  Johnson,  Cowp.  343,  the  Chief 
Justice  thus  states  the  law:  '^The  principle  of 
public  policy  is  this :  *Ex  dolo  malo  non  oritur 
actio,*  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an  immoral 
or  illegal  act.  If,  from  the  plaintiffs'  own  stat- 
ing or  otherwise,  the  cause  of  action  appears  to 
arise  ea  turpi  causa,  or  the  transgression  of  a 
positive  law  of  this  country,  then  the  court  says 
ne  has  no  right  to  be  assisted.''  This  principle 
is  sustained  by  the  following  authorities: 

Pow.  Cont.,  196;  Ribhans  v.  Crickett,  1  Bos. 
ft  P.  264;  Lightfoot  v.  Tenant y  1  Bos.  ft  P.  562; 
Parkin  v.  Dick,  11  East,  502;  Langton  v. 
Hughes,  1  Maule  ft  8.  696;  Auhert  v.  Maae,  2 
Bos.  ft  P.  373 ;  Cannan  v.  Bryce,  3  Bam.  ft  Aid. 
179. 

The  same  principle  has  been  recognized  in 
Virginia.     Mxddleton  v.  Arnolds,  13  Gratt.  489. 

ioid  this  court  has  afiirmed  the  same  prin- 
ciple. 

Mitchell  V.  Smith,  4  Dall.  269 ;  Mayhin  v. 
Coulon,  4  Dall.  298;  Bank  v.  Oxoens,  2  Pet.  627 ; 
Eannay  v.  Eve,  3  Cranch,  242;  Armstrong  v. 
Toler,  11  Wheat.  268;  MarshalCy.  Railroad  Co, 
16  How.  334;  Mayer  v.  White,  24  How.  317, 
16  L.  ed.  657. 

If  the  court  shall  declare  these  notes  void, 
the  holders  of  them  cannot  complain.  If  they 
suffer  loss,  it  is  due  to  their  own  neglect. 
Every  person  dealing  in  these  notes  is  dmrse- 1 
able  with  a  knowledge  of  the  charter  of  the  city 
12  Waix. 


under  whidi  they  were  issued^  and  as  the  coun- 
cil wks  acting  under  delegated  authority,  the 
holder  must  show  that  the  authority  existed. 

Royal  British  Bk.  v.  Turquand,  6  El.  ft  Bl. 
248;  Smith  v.  Hull  Glass  Co.  73  Eng.  C.  L. 
926;  Ridley  v.  Ply.  Grind.  &  Baking  Co.  2 
Exch.  711;  Ernest  v.  Nicholls,  6  H.  of  L.  Cas. 
401;  Know  Co.  v.  Aspinwall,  21  How.  639,  16 
L.  ed.  208. 

But  it  is  insisted  that  these  notes  were  ren- 
dered valid  by  subsequent  legislation ;  that  there 
was  a  subsequent  act  of  the  legislature  which 
gave  them  the  force  and  obligation  of  contracts. 

In  answer  to  this  proposition  I  shall  insist: 

1.  That  no  legislature  can,  by  a  subsequent 
statute,  render  valid  a  contract  made  by  a  cor- 
poration, which,  at  the  time  it  was  entered  into, 
the  corporation  had  no  power  to  make. 

2.  Tnat  the  act  of  the  legislature,  relied  on 
for  this  purpose,  does  not  attempt  to  give  valid- 
ity to  the  notes  already  issued;  but  merely 

Srovides,  under  certain  penalties,  for  the  re- 
emption  of  the  notes  that  have  been  issued 
before  the  passage  of  the  act,  and  confers  au- 
thority to  issue  a  certain  class  of  notes  in  the 
future. 

3.  That  the  legislature,  which  .passed  this  act 
was  not  the  ri^tful  legislature  of  the  state 
and,  therefore,  had  no  authority  to  pass  such 
an  act. 

Ccssar  Qriffln  Case,  8  Am.  Law  Reg.  (N.  S.), 
358;  Texas  v.  White^  7  Wall.  700,  19  L.  ed.  227. 

III.  These  notes  are  void  under  the  laws  of 
the  United  States.  They  were  issued  in  aid 
of  the  Rebellion  and  to  overthrow  the  laws  of 
the  United  States,  and  if  such  was  the  object 
they  are  void. 

IV.  Under  the  Constitution  of  the  state  of 
Virginia.  The  Constitution  of  the  state  de- 
clares these  notes  invalid,  and  forbids  their  pay- 
ment.   Sec.  10,  art.  10,  of  the  Ccmst. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  assumpsit,  brought  by 
the  plaintiffs  below,  who  are  the  plaintiffs  in 
error,  against  the  city  of  Richmond,  to  recover 
the  amount  of  842  two-dollar  notes  and  418  one- 
dollar  notes,  issued  by  the  city  council  in  April, 
1861.  The  declaration  contained  a  special 
count  on  the  notes  and  the  common  money 
count.  The  defendants  pleaded  the  seneral 
issue  and  the  statute  of  limitations.  A  jury 
being  waived,  the  case  was  tried  by  the  court, 
which  found: 

(1)  That  the  notes  were  void  when  they 
were  issued,  because  they  were  issued  to  circu- 
late as  currency,  in  violation  of  the  law  and 
policy  of  the  state  of  Virginia;  and  (2)  that 
the  said  notes  were  not  made  valid  or  recover- 
able by  the  acts  of  the  19th  of  March,  1862, 
and  29th  March,  1862,  or  either  of  them,  be- 
cause the  said  acts  were  passed  by  a  legislature 
not  recognized  by  the  United  States,  and  in  aid 
of  the  Rebellion.  The  court,  accordingly,  gave 
judgment  for  the  defendant. 

^First,  the  court  finds  as  a  fact  that  [*853 
the  notes  upon  which  the  present  action  Si 
brought  were  issued  to  circulate  as  currency; 
and,  as  matter  of  law,  that  this  was  in  violation 
of  the  law  and  policy  of  Virginia,  and  that, 
therefore,  the  n<A/e%  were  void. 

The  first  question  is  whether  the  issue  of 
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notes  as  currency  hj  the  common  council  of  the 
city  of  Richmond,  in  April,  1861,  was  against 
the  law  and  policy  of  Virginia.  The  issue  ol 
notes  as  a  common  currency,  or  circulating 
medium,  is  guarded  with  much  jealousy  by  all 
pivcrnnienls  as  touching  one  of  its  nuM  valu- 
able prerogatives,  and  as  deeply  affecting  the 
ccmiiion  good  of  the  people.  Almost  every 
btdte  ha3  stringent  laws  on  the  subject,  and  it 
may  be  said  to  be  against  the  public  policy  of 
the  country  to  allow  individuals  or  corpora- 
tions to  exercise  this  prerogative  without  ex- 
press legislative  sanction.  The  state  of  Vir- 
ginia, like  ail  the  other  states^  had  a  law  of 
this  kind  in  operation  at  the  time  the  notes  in 
question  were  issued. 

B^  that  law,  |  15,  ''all  members  of  any  asso- 
ciation or  company,  that  shall  trade  or  deal 
as  a  bank,  or  carry  on  banking,  without  author- 
ity of  law,  and  their  officers  and  agents  therein, 
shall  be  confined  in  jail  not  more  than  six 
months,  and  fined  not  less  than  $100,  nor  more 
than  $500."  By  §  16,  "every  free  person"  (and 
"person"  includes  "corporation")  "who,  with 
intent  to  create  a  circulating  medium,  shall 
issue  without  authority  of  law,  any  note  or 
other  security, .  purporting  that  money  or  other 
thing  of  value  is  payable  by,  or  on  behalf  of, 
such  person,  and  every  officer  and  agent  of 
such  person  therein,  shall  be  confined  in  jail," 
etc.  By  S  17,  "If  a  free  person  pass  or  receive 
in  payment  any  note  or  security,  issued  in  vio- 
lation of  either  of  the  two  preceding  sections, 
he  shill  be  fined  not  les^  than  $20  nor  more 
than  $100."  By  |  10,  where  a  note  of  a  less 
denomination  than  $5  is  offered  or  issued  as 
money,  whether  by  a  bank,  corporation,  or  by 
individuals,  they  shall  pay  a  fine  of  $10. 

The  issue  of  the  notes  in  question  was  clearly 
in  violation  of  this  law;  and  it  will  be  per- 
ceived that  the  17th  section  makes  the  receipt 
of  such  notes  in  payment,  as  well  as  the  issue 
and  passing  of  them,  a  penal  offense. 

But  the  charter  of  the  city  of  Richmond  has 
been  referred  to  for  the  purpose  of  showing  that 
the  common  council  had  power  to  issue  such 
iioteM.  One  of  the  grants  of  power  relied  on  is 
that  the  city  is  made  a  corporation  with  power 
to  contract  and  be  contracted  with,  and  gener- 
ally with  "all  the  rights,  franchises,  capacities, 
and  powers  appertaining  to  municipal  corpora- 
tions." In  a  community  in  which  it  is  against 
public  policy,  as  well  as  express  law,  for  any 
person  or  body  corporate  to  issue  small  bills  to 
circulate  as  currency,  it  is  certainly  not  one  of 
the  implied  powers  of  a  municipal  corporation 
to  issue  such  bills.  Such  a  corporation  "can 
exercise  no  power  which  is  not,  in  express 
terms,  or  by  fair  implication,  conferred  upon 
it."  Thompson  v.  Lee  Co,  3  Wall.  330,  18  L.  ed. 
354*  J  178.  Another  clause  *of  the  charter  to 
which  reference  has  been  made  authorizes  the 
council  to  borrow  money  and  to  issue  the  bonds 
or  certificates  of  the  city  therefor.  But  this 
cannot  be  seriously  urged  as  conferring  the 
right  to  issue  such  bills  as  those  now  in  suit. 
Such  city  securities  as  those  authorized  by  the 
charter  are  totally  different  from  bills  isflued 
and  used  as  a  currency  or  circulating  medium. 
The  distinction  is  well  understood  and  recog- 
nized by  the  whole  community.  A  power  to  ex- 
ecute and  issue  the  one  class  cannot,  without 
doing  violence  to  language,  be  deem^  to  include 
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turn  at  all  between  the  parties,  and  the  party  so 
protected  by  the  law,  or  so  acting  under  com- 
pulsion, may,  at  any  time,  resort  to  the  law  for 
his  remedy,  though  the  illegal  transaction  be 
completed.  See  the  cases  collected  in  2  Cora. 
Cont.  108-131;  1  Selw.  N.  P.  87-100;  3  Phill. 
Ev.  119;  2  Greenl.  Ev.  §  121,  p.  12;  Chit.  Cont. 
550,  552,  553,  and  notes. 

356*]  *Now,  in  cases  of  bills  or  other  obliga- 
tions illegally  issued  by  a  banking  or  other 
private  corporation,  which  has  received  the 
consideration  therefor,  it  would  enable  them  to 
commit  a  double  wrong  to  hold  that  they 
might  repudiate  the  illegal  obligations,  and 
also  retain  the  proceeds.  Hence  where  the  par- 
ties are  not  in  pari  delicto,  actions  are  sus- 
tained to  recover  back  the  money  or  other  con- 
sideration received  for  such  obligations,  though 
the  obligation^  themselves,  being  against  law, 
cannot  be  sued  on.  The  corporation  issuing 
the  bills  contrary  to  law,  and  against  penal 
sancticms,  is  deemed  more  guil^  than  the 
members  of  the  community  who  receive  them 
whenever  the  receiving  of  them  is  not  expressly 
prohibited.  The  latter  are  regarded  as  the 
persona  intended  to  be  protected  by  law;  and, 
if  they  have  not  themeselves  violated  an  ex- 
press law  in  receiving  the  bills  the  principles 
of  justice  require  that  they  shall  be  able  to  re- 
cover the  money  received  by  the  bank  for  them. 
But  if  the  parties  are  in  pari  delicto,  as,  if  the 
consideration  as  well  as  the  bills  or  ^ther  obli- 
fjation  is  t-^inted  with  illep^ality  or  immorality, 
as  it  would  be  if  loaned  or  sidvanced  for  the 
purpose  of  aiding  in  any  illegal  or  immoral 
transaction,  or  if  the  receiving  as  well  as  the 
passing  or  issuing  of  the  bills  is  forbidden  by 
law,  then  the  holder  is  without  legal  remedy, 
and  the  parties  are  left  to  themselves. 

But,  in  the  case  of  municipal  and  other  pub- 
lic corporations,  another  consideration  inter- 
venes. They  represent  the  public,  and  are 
themselves  to  be  .protected  against  the  unau- 
thorized acts  of  their  officers  and  agents,  when 
it  can  be  done  without  injury  to  third  parties. 
This  is  necessary  in  order  to  guard  against 
fraud  and  peculation.  Persons  dealing  with 
such  officers  and  agents  are  chargeable  with 
notice  of  the  powers  which  the  corporation 
possesses,  and  are  held  to  be  responsible  ac- 
cordingly. The  issuing  of  bills  as  a  currency 
by  such  a  corporation  without  authority  is  not 
only  contrary  to  positive  law,  but,  being  ultra 
vires,  is  an  abuse  of  the  public  franchises  which 
have  been  conferred  upon  it;  and  the  receiver 
of  the  bills,  being  chargeable  with  notice  of  the 
wrong,  is  in  pari  delicto  with  the  officers,  and 
357*J  should  •have  no  remedy,  even  for 
money  had  and  received,  against  the  corpora- 
tion upon  which  he  has  aided  in  inflicting  the 
wrong.  The  protection  of  public  corporations 
from  such  unauthorized  acts  of  their  officers 
and  agents  is  a  matter  of  public  policy  in  which 
the  whole  community  is  conce rned.  And  those 
who  aid  in  such  transactions  must  do  so  at 
theii*  peril. 

According  to  these  principles  no  recovery 
could  have  been  had  against  the  city,  either  on 
the  bills  themselves  or  on  a  claim  for  money 
had  and  received.  It  was  against  the  law  of 
the  state  to  issue  them.  It  was  a  penal  offense 
in  both  the  person  who  paid  ana  the  person 
who  received  them  and  they  were  issued  by  a 
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municipal  corporation  which  had  no  power, 
and  which  was  known  to  have  no  power  to 
issue  them. 

It  was  insisted  further,  however,  that  the 
legislature,  in  March,  1862,  passed  laws  which 
authorized  and  even  required  the  city  to  re- 
deem these  bills.     But, 

Secondly.  The  court  found  that  these  laws 
were  passed  by  a  legislature  not  recognized  by 
the  United  States  and  in  aid  of  the  Rebelli<Hi 
and,  therefore,  that  these  notes  were  not  made 
valid  thereby. 

The  fact  thus  found,  that  the  laws  referred 
to  were  passed  in  aid  of  the  Rebellion,  is  con- 
clusive on  the  subject.  We  have  already  de- 
cided, in  Texas  v.  White,  7  Wall.  700,  19  L. 
ed.  227,  and  just  now  in  the  case  of  Hanauer  v. 
Doane,  ante,  439,  that  a  contract  made  in  aid 
of  the  Rebellion  is  void,  and  cannot  be  enforced 
in  the  courts  of  this  country.  The  same  rule 
would  apply,  with  equal  force,  to  a  law  passed 
in  aid  of  the  Rebellion.  Laws-  made  for  the 
preservation  of  public  order,  and  for  the  regu- 
lation of  business  transactions  between  man  and 
man,  and  not  to  aid  or  promote  the  Rebellion, 
though  made  by  a  mere  de  facto  government  not 
recognized  by  the  United  States,  would  be  so  far 
recognized  as  to  sustain  the  transactions  which 
have  taken  place  under  them.  But  laws  made 
to  promote  and  aid  the  Rebellion  can  never  be 
recognized  by  or  receive  the  sanction  •of  [*358 
the  courts  of  the  United  States  as  valid  and 
binding  laws.  To  recognize  them  as  such 
would  be  derogatory  to  the  dignity  and  author- 
ity of  the  government  of  the  United  States, 
and  would  be  setting  too  light  an  estimate  up- 
on so  great  an  offense. 

The  judgment  is  affirmed. 
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THE  STEAMER  PATAPSCO,  her  Tackle,  etc, 
James  A.  Borland,  Claimant, 

V. 

JAMES  BOYCE. 

(See  S.  C.  12  Wall.  451,  452.) 

When  interest  will  be  added  to  make  jurisdic- 
tional amount. 

Where  the  decree  of  the  circuit  court  was  for 
$1,982  and  interest  from  a  prior  date,  the  interest 
to  the  date  of  the  decree  must  be  added.  In  deter- 
mining the  jurisdictional  amount  necessary  in  this 
court. 

[No.   140.] 
Argued  Dec,  15,  1871.    Decided  Dec.  18,  1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  £he  Southern  District 
of  New  York. 

For  a  full  statement  of  this  case  see  the  de- 
cision on  the  merits,  post,  696. 

On  motion  to  dismiss. 

Messrs.  D.  McMahon  and  Orville  HonritSt 
for  appellee: 

This  court  has  not  jurisdiction  to  entertain 
said  appeal  or  review  the  decree  below,  because 
it  was  not  for  $2,000  in  amount,  unless  by  add- 
ing interest  to  the  claim  made  in  the  libel,  or 

Note. — Jw-isdiction  of  D.  8.  Supreme  Court  de- 
pending on  amount;  intisreat  cannot  he  added  *o 
fjivc  JnrUdiclion;  how  value  of  thing  demanded 
map  he  shown;  what  cases  reviewable  without  re- 
gard to  sum  in  controversy — see  note  to  Gordon  v. 
Ogden,  7  L.  ed.  U.  S.  502, 
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to  the  amount  reported  to  be  due  in  the  United 
State  circuit  court. 

Udall  V.  The  Ohio,  17  How.  17,  15  L.  ed.  42; 
Olney  v.  The  Falcon,  17  How.  19,  15  L.  ed.  43; 
WiUon  V.  Daniel,  3  Dall.  401 ;  Gordon  v.  Ogden, 
3  Pet.  33;  Smith  v.  Honey,  3  Pet.  469;  Grant 
V.  MoKee,  1  Pet.  248;  Scott  v.  Lunt,  6  Pet. 
349. 

Where  the  libelant  below  appeals,  the  meas- 
ure of  hi^  right  to  appeal  is  the  claim  in 
his   libel. 

Where  the  claimant  below  appeals,  the  sum 
in  the  decree  appealed  from,  tests  his  ri^ht  to 
appeal.  In  the  case  at  bar,  that  sum  is  $1,- 
982.07,  and  interest  from  the  date  of  the  re- 
port. The  sum  of  $2,000  is  only  made  up 
by  adding  interest.  This  is  fatal  to  the  ap- 
peal. 

Mr,  C.  Donohne,  for  appellant: 

The  decree  from  which  this  appeal  is  taken, 
gives  the  libelant  judgment  for  the  amount 
reported,  with  interest  from  the  date  of  the 
report.  That  report  finds  that  there  is  due 
the  libelant,  at  the  date  of  the  report,  $1,982,- 
07,  and  the  report  is  dated  July  15,  1868.  The 
date  of  the  final  decree  is  Feb.  11,  1870,  being 
one  year,  six  months  and  twenty-six  days;  and 
the  amount  of  the  decree,  as  payable  on  the 
day  of  its  date,  was  $2,200  ana  upwards. 

The  question  of  how  much  is  in  dispute  is 
open  to  proof  here  by  affidavit,  if  it  should 
be  doubtful  in  the  record.  Although  it  is  not 
doubtful  in  the  record,  we  have  made  the  proof 
that  the  amount  exceeds  the  jurisdictional 
amount.  The  moving  affidavit  nowhere  pre- 
tends that  the  amount  collectible  under  the  de- 
cree is  not  over  $2,000. 

See  The  Grace  Girdler,  6  Wall.  441,  18  L. 
ed.  790,  3  Pet.  33,  7  Pet.  453. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

This  is  a  motion  to  dismiss  the  appeal  for 
want  of  jurisdiction. 

The  reason  assigned  in  support  of  the  motion 
is,  that  the  sum  for  which  the  decree  was  ren- 
dered was  insufficient  to  give  jurisdiction  on 
appeal. 

On  looking  at  the  record,  we  find  that  the 
decree  of  the  circuit  court  was  for  the  amount 
reported  due  the  libelants  on  the  15th  July, 
1868,  $1,982.07,  and  interest  from  the  date  of 
the  report.  We  think  that  interest  to  the  date 
of  the  decree  must  be  computed  as  a  part  of 
the  sum  for  which  the  decree  was  rendered. 
The  sum  thus  computed  exceeds  $2,000,  and 
the  motion  must,  thefefore,  he  denied. 


'  HALL  et  dl,,  Appta,, 

V, 

JOHN  A.  ALLEN,  Assignee  of  William  Down- 
ing, Bankrupt. 

(See  8.  C.  12  Wall.  452-454.) 
Appeal  in  bankrupt  cases. 

No  appeal  can  be  taken  to  this  court  from  the  de- 
cision of  the  circuit  court  in  the  exercise  of  its  su- 
Erintending  and   revising  Jurisdiction  under   the 
nkrupt  act. 

[No.    74.] 

Argued  Nov.  2S,  1871.  Decided  Deo.  18,  1871. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 
The  case  is  sufl^ciently  stated  by  the  court. 
Messrs,  Edward  Avery,  /.  0.  Broadhead^ 
and  B,  Sanford  for  appellants. 

Messrs,  Henry  Hitonooek,  Geo.  W.  Luhke, 
and  Preston  Player  for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

It  appears  in  this  case  that  Downing  hav- 
ing been  declared  a  bankrupt,  and  the  bank- 
rupt cause  having  been  referred  to  a  register 
in  bankruptcy,  a  question  arose  which  was  cer- 
tified by  the  register  to  the  judge  of  the  dis- 
trict court  for  his  opinion;  that  this  opinion 
being  unsatisfactory  to  the  assignee,  he  ap- 
pealed to  the  circuit  court,  which  reversed  the 
decision  of  tho  district  court.  An  appeal  has 
been  taken  to  this  court  from  the  decision  of 
the  circuit  court,  and  we  are  asked  to  dismiss 
this  appeal  for  the  want  of  jurisdiction. 

It  is  quite  evident  that  the  decision  of  the 
circuit  court  was  made  in  the  exercise  of  its 
superintending  and  revising  jurisdiction,  and 
this  court  decided  at  the  last  term,  in  Morgan 
V.  Thornhill,  ante,  64,  that  no  appeal  can  be 
taken  from  the  decision  of  the  circuit  court  in 
the  exercise  of  that  jurisdiction. 

The  appeal,  therefore,  is  dismissed. 


•THE  PEOPLE  OF  THE  STATE  OF  [♦45» 
NEW   YORK,   Plffs,   in  Err., 

V. 

THE    CENTRAL    RAILROAD    COMPANY. 
OF  NEW  JERSEY. 

(See  S.  C  12  Wall.  455,  456.) 

When   this   court   has   no   jurisdiction   ae   to 
boundary  line  betu^een  states. 

A  question  arising  In  a  state  court  in  regard  to 
the  construction  of  a  compact  between  two  states 
as  to  the  boundary  line  between  them.  Is  one  of 
which  this  court  has  no  Jurisdiction  under  the  25th 
section  of  the  judiciary  act. 

[No.    71.] 

Argued  Dec.  22,  1871.    Decided  Jan.  22,  IBTtt. 
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N   ERROR  to  the  Supreme   Court  of   the 
State  of  New  York. 

Motion  to  dismiss. 

The  case  is  stated  hv  the  court. 

Messrs.  Fred'k  T.  Frelinshuyaeai  and 
J.  C«  Dimiok,  for  defendant  in  error: 

Th%  act  of  Congress  is  in  no  way  in  ques- 
tion here.  The  plaintiffs  claim  that,  by  virtue 
of  an  agreement  entered  into  by  the  commis- 
sioners for  New  York  and  for  New  Jersey, 
which  was  confirmed  by  the  respective  legis- 
latures of  those  states,  and  which  the  Con- 
gress of  the  United  States  afterwards  assented 
to,  the  state  of  New  York  has  jurisdiction 
over  the  wharves  and  improvements  on  the 
New  Jersy  shore,  to  low-water  mark.  The  de- 
fendant insists  that,  imder  the  agreement,  the 
jurisdiction  of  New  York  does  not  extend  west 
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of  the  middle  of  Hudson  river  and  New  York 
bay. 

The  construction  of  the  Constitution  is  not 
involved. 

The  case  does  not  arise  under  any  treaty 
made  by  the  authority  of  the  United  States. 

The  agreement  in  question  is  not  a  treaty. 
A  state  cannot,  with  or  without  the  consent  of 
the   United   States,  make  a  treaty. 

The  construction  of  no  statute  in  the  Unit- 
ed   States    is   brought    into   controversy. 

The  preamble  to  the  statute  (4  Stat,  at  L. 
708)  sets  forth  the  agreement  between  the 
states,  and  the  statute  enacts  "that  the  Con- 
gress of*  the  United  States"  ^ves  its  consent 
to  the  said  ap^eement,  provided  that  nothing 
therein  contained  shall  be  construed  to  im- 
pair or  in  any  manner  affect  any  right  of 
jurisdiction  of  the  United  States  in  and  over 
the  lands  or  waters  which  form  the  subject 
of  the  said  agreement.  The  fact  or  nature 
of  the  consent  or  the  jurisdiction  of  the 
United  States,  is  in  no  manner  drawn  into 
controversy;  the  construction  of  the  agree- 
ment made  by  New  York  and  New  Jersey  is 
the  only  matter  involved. 

Is  that  agreement  a  part  of  the  statute  in 
any  such  sense  that  its  construction  invokes 
the    appellate    jurisdiction    of    this    court?' 

Is  the  agreement  a  part  of  the  statute,  giv- 
ing consent  to  the  agreement? 

A  statute,  a  law,  is  a  '^rule;"  it  is  a  com- 
mand, in  contradistinction  to  an  agreement; 
just  what  an  agreement  is  not,  is  a  part  of  a 
statute;  a  statute  over  the  construction  of 
which  this  court,  by  virtue  of  the  25th  section 
of  the  judiciary  act,  has  appellate  jurisdiction, 
is  an  enactment  made  by  Congress,  by  virtue 
of  the  legislative  power  delegated  to  Congress. 

There  is  no  legislative  power  delegated  to 
Congress  to  enact  an  agreement  by  New  York 
and  by  New  Jersey  and,  therefore,  the  agree- 
ment is,  in  no  such  sense  as  contemplated  by 
the  judiciary  act,  a  part  of  the  statute. 

Bouv.  Tit.  Statute,  defines  the  term  "stat- 
ute" to  be,  "a  law  established  by  the  act  of 
legislative  power."  The  state  had  the  inherent 
power  to  make  agreements,  because  it  had  ev- 
ery power  not  surrendered  by  the  Constitution 
of  the  United  States.  It  did  surrender  power 
to  make  treaties,  but  the  power  to  make 
agreements  it  did  not  surrender,  and  was  not 
called  upon  to  do  so. 

These  states  may  make  the  a^eement  by 
virtue  of  the  inherent  power  existing  in  them. 

Poole  V.  Fleeger,  11  Pet.  209;  R.  I.  v.  Mass. 
12  Pet.  724. 

Consent  b^ing  given,  the  states  are  as  if 
there  was  no  limitation.  Tlie  states  can  make 
the  agreement;  the  statutes  in  question  say 
they  had  made  it;  the  United  States  cannot 
make  the  agreement  or  confer  jurisdiction. 
Can  it  be  insisted  that,  because  the  appreement 
is  cited  in  the  statute  of  consent,  it  is  a  part 
of  the  statute,  so  as  to  invoke  the  jurisdiction 
of  this  court?  The  recital  of  the  preamble  is 
without  l^slative  import. 

Potter's  Dwarr.  Stat.  265. 

If  it  Is  without  legislative  import,  no  right, 
title,  privilege,  or  exemption  can  be  given  by 
It  as  a  statute.  It  is  the  legislative  will,  that 
courts  of  the  United  States  are  to  see  it 
rightly  construed,  and  if  this  recital  has  no 
12  Wall. 


force  in  a  legislative  sense  (as  Sedgw.  Stat, 
and  Const.  Law,  pp.  54,  55,  says)  how  can  it 
give  any  title?  Smith,  Stat.  Const.  700,  and 
Dwarris,  655,  say  the  preamble  is  no  part  of 
the  act.  Story,  Const.  §  462,  says  the  pream- 
ble, even  6f  the  Constitution  of  the  United 
States,  cannot  confer  any  power  per  se;  yet 
it  is  only  such  part,  such  clauses  of  the  stat- 
ute as  can  give  "title,  right,  privilege,  or  ex- 
emption" as  can  be  reconstrued  on  appeal  by  the 
Supreme  Court  of  the  United  States.  The  stat- 
ute only  consents  to  a  grant  of  title,  and  so 
far  from  granting  anything  at  all,  it  specific- 
ally reserves  everything  that  could  be  grant- 
ed by  it,  and  assumes  that  everything  that  is 
granted  is  granted  by  the  states  respectively. 
Judge  Curtis,  in  his  Digest,  p.  92,  pt.  13,  says: 
"The  power,  though  it  can  only  he  exercised 
with  the  consent  of  Congress,  still  resides  with 
the  several  states." 

Messrs.  M,  R.  Champlin  and  Amasa  J. 
Parker  for  plaintiffs  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  te  dismiss  the  writ  of 
error,  heretofore  allowed  to  the  supreme  court 
of  New  York  for  want  of  jurisdiction. 

It  is  said  that  in  the  decision  of  that 
court,  there  was  not  drawn  in  question  the 
construction  of  any  statute  of  the  United 
States,  and  that  the  decision  was  not  against 
the  title,  right  and  privilege,  or  exemption 
specially  set  up  or  claimed  imder  any  such 
statute. 

The  record  shows  the  nature  of  the  contro- 
versy. It  relates  wholly  to  the  extent  of 
the  jurisdiction  of  New  York  over  the  land 
and  water  in  the  rivers  and  bay  of  New  York. 

It  appears  that,  in  1833  an  agreement  was 
made  between  New  York  and  New  Jersey,  rel- 
ative te  the  boundary  line  between  the  two 
stetes,  te  which  Congress  gave  its  assent  by 
an  act  approved  June  28,  1834. 

Suit  was  brought  by  the  people  of  the  state 
of  New  York  against  the  Central  Railroad 
Company,  for  nuisance  committed  by  teking 
possession  without  license  from  the  stete,  of 
about  eight  hundred  acres  of  land  and  water, 
and  erecting  docks,  wharves,  piers,  and  other 
improvements  within  the  alleged  jurisdiction 
of  New  York  under  this  M^reement. 

The  railroad  company  claimed  that,  under 
the  agreement,  the  land  and  water  were  with- 
in the  jurisdiction  of  the  state  of  New  Jersey, 
by  whose  authority  they  committed  the  acts 
complained  of.  This  presented  a  question  of 
construction  of  the  agreement.  It  was  de- 
cided by  the  highest  tribunal  of  the  state  of 
New  York,  in  favor  of  the  claim  of  the  rail- 
road company  'in  behalf  of  the  state  [*456 
of  New  Jersey.  It  is  insisted  that  this  decision 
was  against  the  rights  of  New  York,  as  defined 
by  the  agreement,  and  that  this  court  has  ju- 
risdiction, because  of  the  act  giving  the  as- 
sent of  Congress  to  it. 

We  think  that  the  statement  of  the  case 
shows  that  the  question  arose  under  the  agree- 
ment and  not  under  any  act  of  Congress.  The 
assent  of  Congress  did  not  make  the  act  giv- 
ing it  a  statute  of  the  United  Stetes,  in  the 
sense  of  the  25th  section  of  the  judiciary 
act.     The  construction  of  the  act  was  in  no 
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way  dra>vn  in  question,  nor  has  any  title  or 
rignt  been  set  up  under  it  and  denied  by  the 
state  court.  It  had  no  effect  beyond  giving 
the  consent  of  Congress  to  the  compact  be- 
tween the  two  states. 

The  writ  of  error  to  the  Supreme  Court  of 
New  York  must,  therefore,  he  dismissed'. 


687»]  ♦FRANK  TREBILCOCK,  Plff.  in  Err., 

V. 

BEISIJAMIN  WILSON  and  Elizabeth  Wilson. 

(See  S.  C.  12  Wall.  687-700.) 

Jurisdiction  over  state  judgments — note  pay- 
able in  specie  is  payable  in  gold  and  silver 
— legal  tender  acts  do  not  apply  to  such  note 
— judgment  for  coined  dollars. 

*1.  Where  a  plalntiflp  In  error  claimed  In  the  court 
below,  that  he  was  entitled  to  have  a  note  held  by 
him.  made  by  the  defendant  In  error,  paid  In  gold  or 
silver  coin,  under  the  Constitution  upon  a  proper 
construction  of  various  clauses  of  that  instrument, 
and  the  decision  of  the  court  below  was  against  the 
right  thus  claimed,  this  court  has  appellate  Juris- 
diction, under  the  25th  section  of  the  Judiciary  act 
of  1867,  to  review  the  decision.  The  case  of  Roose- 
velt V.  Meyer,  17  L.  ed.  500,  overruled. 

2.  Where  a  note  Is  for  dollars,  pavable  by  its 
terms  in  specie,  the  terms  "in  specie'  are  merely 
descriptive  of  the  kind  of  dollars,  in  which  the  note 
is  payable,  there  being  more  than  one  kind  of  dol- 
lars current,  reco^ized  by  law ;  and  mean  that 
the  designated  number  of  dollars  shall  be  paid  In 
so  njany  gold  or  silver  dollars  of  the  United  States. 

3.  The  act  of  February  25,  1862.  in  declaring 
.that  the  notes  of  the  United  States  shall  be  lawful 
money  and  a  legal  tender  for  all  debts,  only  ap- 
plies to  debts  which  are  payable  in  money  gener- 
ally, and  not  to  obligations  payable  In  commodities 
or  obligations  of  any  6ther  kind. 

4.  When  a  contract  lor  money  is,  by  Its  terms, 
made  payable  in  specie  or  in  coin.  Judgment  may 
be  entered  thereon  for  coined  dollars.  Bronson  v. 
Rodes,  19  L.  ed.  141,  affirmed. 

[No.   46.] 
Submitted  Feb.  6, 1871.    Decided  Jan.  22,  W2. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa. 

The  case  is  stated  by  the  court. 

Mr,  Geo.  W.  MoCrary,  for  plaintiff  in 
error: 

The  main  question  presented  for  the  deter- 
mination of  tne  court  in  this  case,  is  precise- 
ly the  same  as  that  decided  by  this  court  in 
the  case  of  Bronson  v.  Rodes,  7  Wall.  229,  19 
L.  ed.  141,  and  in  Butler  v.  Eorwitz,  7  Wall. 
268,  19  L.  ed.  149.  It  is  also  within  the  prin- 
ciple settled  by  Hepburn  v.  Orisvcold,  8  Wall. 
603,  19  L.  ed.  513. 

In  reply  to  so  much  of  the  argument  of 
counsel  for  defendant  in  error,  as  raises  the 
question  of  the  jurisdiction  of  this  court,  I  beg 
leave  to  submit  the  following  suggestions: 

It  is  only  necessary  that  it  should  appear 
from  the  record,  that  some  one  of  the  ques- 
tions embraced  in  the  25th  section  of  the  ju- 
diciary act  of  1789  was  relied  on  by  the  plain- 
tiff in  error,  and  "that  the  right  he  claimed 
it  gave  him  was  denied  him  by  the  state 
court." 

Furman  v.  Nichol,  8  Wall.  44.  19  L.  ed.  370. 

In  the  case  at  bar,  the  record  clearly  shows 
that  the  plaintiff  in  error  claims  his  right  to 
payment  of  the  debt  due  him  in  specie,  under 

^Headnotes  by  Mr.  .Justice  Field. 

MOTB. — Obligations  payable  in  gold  and  silver  or 
In  specie — see  notes,  19  L.  ed.  U.  S.  141 ;  29  L.  B. 
A.  512. 
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and  by  virtue  of  the  Constitution  of  the  Unit- 
ed States,  which  he  averred  guaranteed  this 
right  to  him,  the  Legal  Tender  Act  to  the  con- 
trary notwithstanding. 

Mr,  Geo.  B.  Corkhill  and  H.  Strong,  for 
defendant  in  error: 

This  cause  should  be  dismissed  for  want  of 
jurisdiction  of  this  court.  The  claim  of  the 
defendant  in  error  in  this  case  is  based  upon 
a  statute  of  the  Linited  States;  and  the  de- 
cision of  the  highest  judicial  tribunal  in  the 
state  of  Iowa,  to  which  the  writ  of  error  here- 
in was  brought  was  in  favor  of  the  validity 
of  the  statute  of  the  United  States,  and  the 
"rights,  privileges,  and  exemptions  specially  set 
up  and  claimed"  imder  said  statute.  This 
question  is  no  new  one  in  this  court. 

Gordon  v.  Caldcleugh,  3  Cranch,  268  {Fulton 
V.  McAffee,  16  Pet.  149;  Roosevelt  v.  Meyer, 
1  Wall.  512,  17  L.  ed.  500),  is  identical  in  the 
point  presented  to  the  one  now  before  the 
court;  and  in  accordance  with  the  principles 
there  determined,  we  ask  that  this  writ  be 
dismissed. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  June,  1861,  Benjamin  Wilson,  one  of  the 
plaintiffs  in  the  court  below,  gave  to  the  de- 
fendant his  promissory  note  ifor  $900,  due  one 
year  after  date,  with  ten  per  cent  interest, 
payable  in  specie;  and  at  the  same  time,  to  se- 
ctfre  its  payment,  executed,  in  connection  with 
his  wife  and  delivered  to  the  defendant,  a 
mortgage  upon  certain  real  property  in  the 
state  of  Iowa.  This  mortgage  was  duly  re- 
corded in  the  office  of  the  recorder  oi  the 
county  where  the  land  was  situated. 

In  February,  1863,  Wilson  offered  to  pay 
the  defendant  the  amount  due  on  the  note, 
principal  and  interest,  and  for  that  purpose 
tendered  to  him  such  amount  in  United  States 
notes,  declared  by  the  act  of  Congress  of  Feb- 
ruary 25,  1862  (12  Stat,  at  L.  345)  to  be  a 
legal  tender  for  all  debts,  public  and  private, 
with  certain  exceptions,  but  the  defendant  re- 
fused to  receive  them,  claiming  that  the  note 
was  payable  in  gold  or  silver  coin  of  the 
United  States. 

*In  July,  1865,  the  plaintiffs,  who  [*688 
were  then  residents  of  Iowa,  presented  to  one 
of  the  district  courts  of  that  state  their  pe- 
tition setting  forth  the  alleged  tender,  and 
praying  that  the  defendant  might  be  required 
by  its  decree  to  release  and  discharge  the  mort- 
gage upon  the  proper  book  of  record,  as  re- 
quired by  law  upon  the  payment  of  a  mort- 
gage debt,  averring  that  they  had  kept  the 
money  tendered  and  ready  to  pay  the  defend- 
ant, and  that  they  had  brought  the  money 
into  court  for  that  purpose. 

The  defendant  demurred  to  the  petition  on 
several  grounds,  but  the  only  one  presented  for 
our  consideration  is,  that  the  tender  was  not 
a  good  and  sutticient  tender,  because  not  made 
in  gold  and  silver  coin,  in  which  alone  the 
note  was  payable. 

The  court  overruled  the  demurrer,  and  in 
September,  1866,  gave  its  decree  for  the  plain- 
tiff, that  the  mortgage  be  canceled, 'and  [•68© 
that  the  defendant  enter  satisfaction  of  it 
upon  the  record,  holding  that  the  tender  waa 
legal  and  sufficient. 

On  appeal  to  the  supreme  court  of  the  stat«, 

79  U.  S. 


1871. 


Tbebilcock  v.  Wilson. 


687-700 


this  decree  was  in  October,  1857,  affirmed,  and 
'  the  defendant  brings  the  case  here  on  writ  of 
error. 

The  principal  question  presented  for  our 
692*]  consideration  'is  whether  a  promissory 
note  of  an  individual,  payable  by  its  terms  in 
specie,  can  be  satisfied,  against  the  will  of 
tiie  holder,  by  the  tender  of  notes  of  the 
United  States  declared  bv  the  act  of  Congress 
of  February  26.  1862,  to  be  a  legal  tender  in 
payment  of  debts. 

There  is,  however,  a  preliminary  question 
of  jurisdiction  raised,  which  must  be  first 
disposed  of.  The  state  court,  in  holding  the 
tender  legal  and  sufficient,  sustained  the  valid- 
ity and  constitutionality  of  the  act  of  Con- 
gress declaring  the  notes  a  legal  tender.  Its 
decision  was,  therefore,  in  favor  of,  and  not 
against,  the  right  claimed  by  the  plaintiffs 
under  the  act  of  Congress,  and  hence  it  is 
contended  that  the  appellate  jurisdiction  of 
this  court  does  not  arise  under  the  25th  sec- 
tion of  the  judiciary  act  of  1789.  Some  sup- 
port is  given  to  this  view  by  the  decision  of 
this  court  in  Roosevelt  v.  Meyer,  1  Wall.  512, 
17  L.  ed.  500,  where  it  was  held  that,  as  the 
validity  of  the  Lejijal  Tender  Act  was  drawn 
in  question  in  that  case,  and  the  decision  of 
the  state  court  was  in  favor  of  it,  and  of 
the  right  set  up  by  the  defendant,  this  court 
had  no  jurisdiction  to  review  the  judgment, 
and  a  dismissal  of  the  case  was  accordingly 
ordered.  The  court  in  that  case  confined  its 
attention  to  the  first  clause  of  the  25th  section 
of  the  judiciary  act  and,  in  its  decision,  ap- 
pears to  have  overlooked  the  third  clause. 
That  section  provides  for  the  review  of  the 
final  judgments  and  decrees  of  the  highest 
court  of  a  state  in  which  decisions  could  be 
had  in  three  classes  of  cases : 

First.  Where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and  the 
decision  is  against  their  validity; 

Second.  Where  is  drawn  in  question  the  va- 
lidity of  a  statute  of,  or  an  authority  exer- 
cised under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties 
or  laws  of  the  United  States,  and  the  decision 
is  in  favor  of  their  validity;  and, 

Third.  Where  is  drawn  in  question  the  con- 
struction of  any  clause  of  tne  Constitution, 
693*]  or  of  a  "treaty  or  statute  of,  *or  com- 
mission held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege, 
or  exemption  specially  set  up  or  claimed  by  ei- 
ther party  unoer  such  clause  of  the  Constitu- 
tion, treaty,  statute,  or  commission. 

Under  this  last  clause  the  appellate  juris- 
diction of  this  court  in  the  case  of  Roosevelt 
V.  Meyer  might  have  been  sustained.  The 
plaintiff  in  error  in  that  case  claimed  the  right 
to  have  the  bond  of  the  defendant  paid  in  gold 
or  silver  coin  under  the  Constitution,  upon  a 
proper  construction  of  that  clause  which  au- 
thorizes Congress  to  coin  money  and  regulate 
the  value  thereof  and  of  foreign  coin;  and  of 
those  articles  of  the  amendments  which  pro- 
tect a  person  from  deprivation  of  his  proper- 
ty without  due  process  of  law;  and  declare 
that  the  enumeration  of  certain  rights  in  the 
Constitution  shall  not  be  construed  as  a  de- 
nial or  disparagement  of  others  retained  by 
the  people;  and  reserve  to  the  states  or  the 
12  Wall. 


people  the  powers  not  dele&rated  to  the  United 
States  or   prohibited  to  the  states. 

The  decision  of  the  court  below  being 
against  the  right  of  the  plaintiff  in  error 
claimed  under  the  clauses  of  the  Constitution, 
the  construction  of  which  was  thus  drawn  in 
question,  he  was  entitled  to  have  the  decision 
brought  before  this  court  for  re-examination. 

In  the  present  case,  as  the  deifendant 
claimed  a  similar  right  upon  a  construction  of 
the  same  and  other  clauses  of  the  Constitu- 
tion, and  a  like  adverse  decision  of  the  court 
below  was  made,  he  is  equally  entitled  to  ask 
for  a  re-examination  of  tne  decision. 

But  the  defendant  also  claimed  a  right  to 
demand  coin  in  payment  of  the  note  of  the 
plaintiff  by  the  acts  of  Congress  regulating 
the  gold  and  silver  coins  of  the  United  States, 
and  making  them  a  legal  tender  in  payment  of 
all  sums  according  1^  their  nominal  or  de- 
clared values,  contending  that  the  act  of  1862, 
making  notes  of  the  United  States  a  legal  ten- 
der for  debts,  did  not  apply  to  the  contract  in 
suit.  He  thus  claimed  in  fact,  although  he  did 
not  state  his  position  in  this  form,  that,  upon 
a  proper  construction  of  the  several  acts  to- 
gether, he  was  entitled  to  payment  in  coin. 
This  *right  having  been  denied  by  an  [*694 
adverse  decision,  he  was  clearly  in  a  condition 
to  invoke  the  appellate  jurisdiction  of  this 
court  for  a  review  of  the  decision. 

Nor  is  the  appellate  jurisdiction  of  this 
court,  in  this  case,  affected  by  the  change  in 
the  language  of  the  third  clause  of  the  25th 
section  of  the  judiciary  act  of  1789,  by  the  2d 
section  of  the  amendatory  judiciary  act  of 
February  5th,  1867.  By  this  clause  in  the 
latter  act  the  judgment  or  decree  of  the  high- 
est court  of  a  state  can  be  reviewed  "where  any 
title,  right,  privilege,  or  immunity  is  claimed 
under  the  Constitution,  or  any  treaty,  or 
statute  of,  or  commission  held,  or  authority 
exercised  under  the  United  States,  and  the  de- 
cision is  against  the  title,  right,  privilege,  or 
immunity  specially  set  up  or  claimed  by  ei- 
ther party,  under  such  Constitution,  treaty, 
statute,  commission,  or  authority."  The  sec- 
tion came  incidentally  before  the  court  at  the 
last  term,  in  Stetoart  v.  Kahn,  ante,  177,  but 
it  was  not  deemed  necessary  to  determine 
whether  it  had  superseded  the  25th  section 
of  the  judiciary  act  of  1789.  As  there  ob- 
served, it  is  to  a  great  extent  a  transcript  of 
that  section;  and  several  of  the  alterations 
of  phraseology  are  not  material.  The  principal 
addition  is  found  in  the  second  clause,  and 
the  principal  omission  is  at  the  close  of  the 
section.  But  in  this  case,  as  in  that,  there  is 
no  occasion  to  express  any  opinion  as  to  the 
effect  of  the  new  section  upon  the  original. 
Under  the  new  section,  as  under  the  old,  if 
that  be  superseded,  the  plaintiff  in  error  can 
seek  a  review  of  the  decision  made  against 
the  right  claimed  by  him. 

We  proceed,  then,  to  consider  the  merits  of 
the  case.  The  note  of  the  plaintiff  is  made 
payable,  as  already  stated,  in  specie.  The  use 
of  these  terms,  "in  specie,"  does  not  assimilate 
the  note  to  an  instrument  in  which  the  amount 
stated  is  payable  in  chattels;  as,  for  example, 
to  a  contract  to  pay  a  specified  sum  in  lum- 
ber, or  in  fruit  or  grain.  Such  contracts  are 
generally  made  because  it  is  more  convenient 
for  *the  maker  to  furnish  the  articles  [*«95 
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designated  than  to  pay  the  money.  He  has 
hia  option  of  doin^  either  at  the  maturity  of 
the  contract,  but  if  he  is  then  unable  to  fur- 
nish the  articles  or  neglects  to  do  so,  the 
number  of  dollars  specified  is  the  measure  of 
recovery.  But  here  the  terms,  "in  snecie," 
are  merely  descriptive  of  the  kind  of  aollars 
in  which  the  note  is  payable,  there  being  differ- 
ent kinds  in  circulation,  recognized  by  law. 
They  mean  that  the  designated  number  of 
dollars  in  the  note  shall  be  paid  in  so  many 

fold  or  silver  dollars  of  the  coinage  of  the 
Fnited  States.  They  have  acquired  tnis  mean- 
ing by  general  usage  among  traders,  merchants 
and  linkers,  and  are  the  opposite  of  the  terms, 
in  currency,  which  are  used  when  it  is  desired 
to  make  a  note  payable  in  paper  money.  These 
latter  terms,  in  currency,"  mean  that  the  desig- 
nated number  of  dollars  is  payable  in  an 
equal  number  of  notes  which  are  current  in 
the  community  as  dollars.  Paup  v.  Drew,  10 
How.  218. 

This  being  the  meaning  of  the  terms  in  spe- 
cie the  case  is  brought  directly  within  the  de- 
cision of  Bronson  v.  Rodes,  7  Wall.  229,  19  L. 
ed.  141,  where  it  was  held  that  express  con- 
tracts, payable  in  ffold  or  silver  dollars,  could 
only  be  satisfied  by  the  payment  of  coined 
dollars,  and  could  not  be  discharged  by  notes 
of  the  United  States  declared  to  be  a  legal 
tender  in  payment  of  debts. 

The  several  coinage  acts  of  Congress  make 
the  gold  and  silver  coins  of  the  United  States 
a  legal  tender  in  all  payments,  according  to 
their  nominal  or  declared  values.  The  pro- 
visions of  the  act  of  January  18,  1837,  and 
of  March  3,  1849,  in  this  respect,  were  in 
force  when  the  act  of  February  25,  1862,  was 
passed,  and  still  remain  in  force.  As  the 
act  of  1862  declares  that  the  notes  of  the 
United  States  shall  also  be  lawful  money  and 
a  legal  tender  in  payment  of  debts,  and  this 
act  has  been  sustained,  by  the  recent  decision 
of  this  court,  as  valid  and  constitutional,  we 
have,  according  to  that  decision,  two  kinds 
of  money,  essentially  different  in  their  na- 
ture, but  equally  lawful.  It  follows,  from 
696*]  *that  decision,  that  contracts  payable 
in  either  or  for  the  possession  of  either,  must 
be  eaually  lawful  and,  if  lawful,  must'  be 
equally  capable  of  enforcement.  The  act  of 
1862  itself  distinguishes  between  the  two  kinds 
of  dollars  in  providing  for  the  payment  in  coin 
of  duties  on  imports  and  the  interest  on  the 
bonds  and  notes  of  the  government.  It  is 
obvious  that  the  requirement  of  coin  for  du- 
ties could  not  be  complied  with  by  the  import- 
er, nor  could  his  necessities  for  the  purchase 
of  goods  in  a  foreign  market  be  answered,  if 
his  contracts  for  com  could  not  be  specifically 
enforced,  but  could  be  satisfied  by  an  offer 
to  pay  its  nominal  equivalent  in  note  dollars. 

The  contemporaneous  and  subsequent  legis- 
lation of  Congress'  has  distinguished  between 
the  two  kinds  of  dollars.  The  act  of  March 
17,  1862  (12  Stat,  at  L.  370),  passed  within 
one  month  after  the  passage  of  the  first  Legal 
Tender  Act,  authorized  the  Secretary  of  the 
Treasury  to  purchase  coin  with  bonds  or  Unit- 
ed States  notes,  at  such  rates  and  upon  such 
terms  as  he  might  deem  most  advantageous  to 
the  public  interest,  thus  recognizing  that  the 
notes  and  the  coin  were  not  exchangeable  in 
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the  market  according  to  their  l^gal  or  nominal 
values. 

The  act  of  March  3,  1863  (12  Stat,  at  L. 
719,  S  4)',  amendinc^  the  internal  revenue  acti 
required  contracts  K>r  the  purchase  or  sale  of 
gold  or  silver  coin  to  be  in  writing,  or  printed, 
and  signed  by  the  parties,  their  agents  or  at- 
torneys, and  stamped;  thus  impliedly  recog- 
nizing the  validity  of  previous  contracts  of 
that  character  withbut  this  formality.  The 
same  act  also  contained  various  provisions 
respecting  contracts  for  the  loan  of  currency 
secured  by  a  pledge  or  deposit  of  gold  or  sil- 
ver coin,  where  the  contracts  were  not  to  be 
performed  within  three  days. 

Legislation  of  a  later  date  has  required  all 
persons  making  returns  of  income,  to  declare 
"whether  the  several  rates  and  amounts  there- 
in contained  are  stated  according  to  their  val- 
ues in  legal  tender  currency,  or  according  to 
their  values  'in  coined  money"  and  if  [^B97 
stated  **in  coined  money"  it  is  made  the  duty 
of  the  assessor  to  reduce  the  rates  and 
amounts  '*to  their  equivalent  in  legal  tender 
currency,  according  to  the  value  of  such  coined 
money  in  said  currency  for  the  time  covered 
by  said  returns."    14  Stat,  at  L.  147. 

The  practice  of  the  government  has  corre- 
sponded with  the  legislation  we  have  men- 
tioned. It  has  uniformly  recognized  in  its 
fiscal  affairs  the  distinction  in  value  between 
paper  currency  and  coin.  Some  of  its  loans  are 
made  payable  specifically  in  coin  whilst  oth- 
ers are  payable  generally  in  lawful  money. 
It  goes  frequently  into  the  money  market,  and 
at  one  time  buys  coin  with  currency,  and  at 
another  time  sells  coin  for  currency.  In  its 
transactions  it  every  day  issues  its  checks, 
bills  and  obligations,  wmo  of  which  are  pay- 
able in  gold,  while  others  are  payable  simply 
in  dollars.  And  it  keeps  its  accounts  of  coin 
and  currency  distinct  and  separate. 

If  we  look  to  the  act  of  1862,  in  the  light  of 
the  contemporaneous  and  subsequent  legisla- 
tion of  Congress,  and  of  the  practice  of  the 
government,  we  shall  find  little  difficulty  in 
holding  that  it  was  not  intended  to  interfere 
in  any  respect  with  existing  or  subsequent  con- 
tracts payable  by  their  express  terms  in  spe- 
cie; and  that  when  it  declares  that  the  notes 
of  the  United  States  shall  be  lawful  money, 
and  a  legal  tender  for  all  debts,  it  means  for 
all  debts  which  are  payable  in  money  gener- 
ally, and  not  obligations  payable  in  commodi- 
ties, or  obligations  of  any  other  .kind. 

In  the  case  of  Cheang-Kee  v.  17.  8.  3  WalL 
320,  18  L.  ed.  72,  a  judgment  for  unpaid  du- 
ties, payable  in  gold  and  silver  coin  of  the 
United  States,  rendered  by  the  circuit  court 
for  the  district  of  California,  was  affirmed  by 
this  court. 

It  is  evident  that  a  judgment  in  any  other 
form  would  often  fail  to  secure  to  the  United 
States  payment  in  coin,  which  the  law  requires, 
or  its  equivalent.  If  the  judgment  were  ren- 
dered for  the  payment  of  dollars  generally  it 
might,  according  to  the  recent  decision  of 
this  court,  be  paid  in  *note  dollars,  [*608 
and,  if  they  were  depreciated,  the  government 
would  not  recover  what  it  was  entitled  to  re- 
ceive. If,  on  the  other  hand,  the  value  of  the 
coin  was  estimated  in  currency  and  judgment 
for  the  amount  entered,  the  government,   in 
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case  of  any  delay  in  the  payment  of  the  judg- 
ment, by  appeal  or  otherwise,  would  run  the 
risk  of  losinp^  a  portion  of  what  it  was  enti- 
tled to  receive  by  the  intermediate  fluctua- 
tions in  the  value  of  the  currepicy.  From  con- 
siderations of  this  kind  this  court  felt  justified 
in  sustaining  the  jud^ent  of  the  circuit  court 
for  California,  requiring  its  amount  to  be  paid 
specifically  in  coin,  as  being  the  only  mode  by 
which  the  law  oould  be  fully  enforced.^  The 
same  reasoning  justified  similar  judgments 
upon  contracts  that  stipulated  specifically  for 
the  payment  of  coin.  The  20th  section  of  the 
act  of  1792  (1  Stat,  at  L.  250,  S  20)  esUblish- 
ing  a  mint  and  regulating  the  coins  of  the 
United  States,  in  providing  that  the  money  of 
account  of  the  United  States  shall  be  expressed 
in  dollars,  dimes,  cents  and  mills,  and  that  all 
proceedings  in  the  courts  of  the  United  States 
shall  be  kept  in  conformity  with  this  regula- 
tion, impliedly,  if  not  directly,  sanctions  the 
entry  of  judgments  in  this  form.  The  section 
has  reference  to  the  coins  prescribed  by  the 
act,  and  when  by  the  creation  of  a  paper  cur- 
699*]  rency,  another  kind  of  money,  •ex- 
pressed by  similar  designations,  was  sanctioned 
by  law  and  made  a  tender  in  payment  of  debts, 
it  was  necessary,  as  stated  in  Bronson  v.  RodeSt 
to  avoid  ambiguity  and  prevent  a  failure  of 
justice,  to  allow  judgments  to  be  entered  for 
the  payment  of  coined  dollars,  when  that  kind 
of  money  was  specifically  designated  in  the 
contracts  upon  which  suits  were  brought. 

It  follows  from  the  views  expressed,  that  the 
judgment  of  the  supreme  court  of  Iowa  must 
be  reversed  and  that  court  directed  to  remand 
the  cause  to  the  proper  inferior  court  of  the 
state  for  further  proceedings  in  conformity 
with  this  opinion;  and  it  is  so  ordered, 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in 
this  case  for  reasons  stated  in  my  opinicm  de- 
livered in  the  cases  of  Know  v.  Lee  and  Parker 
V.  Dains,  ante,  287.  In  all  cases  where  the  con- 
tract is  to  pay  a  certain  sum  of  money  of  the 
United  States,  in  whatever  phraseology  that 
money  may  be  described  (except  cases  specially 
exempted  by  law),  I  hold  that  the  Legal  Ten- 
der Acts  make  the  Treasury  notes  a  legal 
tender.  Only  in  those  cases  in  which  gold  and 
silver  are  stipulated  for  ^s  bullion  can  they  be 
demanded  in  specie,  like  any  other  chattel. 
Contracts  for  specie  made  since  the  Legal  Ten- 
der Acts  went  into  operation,  when  gold  be- 

1. — ^The  12th  section  of  the  act  of  Congress  of 
March  3d,  1865,  entitled,  *'Ad  Act  Amendatory  of 
Certain  Acts  Imposing  Duties  Upon  Foreign  Impor- 
tations," enacts  "that  in  all  proceedings  brought 
by  the  United  States  in  any  court  for  due  recovery. 
as  well  of  duties  upon  Imports  alone  as  of  penalties 
for  the  non-payment  thereof,  the  Judgment  shall 
recite  that  the  same  is  rendered  for  duties,  and  such 
Judgment,  Interest  and  costs  shall  be  payable  In 
coin  by  law  receivable  for  duties,  and  the  execu- 
tion issued  on  such  Judgment  shall  set  forth  that 
the  recovery  is  for  duties,  and  shall  require  the 
marshal  to  satisfy  the  same  in  the  coin  by  law  re- 
ceivable for  duties:  and.  In  case  of  levy  upon  and 
sale  of  the  property  of  the  Judgment  debtor,  the 
marshal  shall  refuse  payment  from  any  purcnnspr 
at  such  sale  In  anv  other  money  than  that  specified 
In  the  execution.*^ 

It  appears,  from  the  examination  of  the  record  In 
Cbeang-Kee  v.  The  United  States,  that  the  Judg- 
ment of  the  circuit  court  In  that  case,  affirmed  by 
the  Supreme  Court,  was  rendered  before  this  act 
was  passed,  namely,  on  the  8th  of  August,  1864. 
12  WALL. 


came  a  commodity  subject  to  market  prices, 
may  be  regarded  as  contracts  for  bullion.  But 
all  contracts  for  money  made  before  the  acts 
were  passed  must,  in  my  judgment,  be  regarded 
as  on  the  same  platform.  No  difficulty  can 
arise  in  this  view  of  the  case  in  sustaining  all 
proper  transactions  for  the  purchase  and  sale 
of  gold  coin. 

Mr.  Justice  Miller,  dissenting: 
In  the  case  of  Broneon  v.  Rodee  I  expressed 
my  dissent  on  the  ground  that  a  contract  for 
gold  dollars  in  terms,  was  in  no  respect  differ- 
ent, in  legal  effect,  from  a  contract  for 
•dollars  without  the  qualifying  words,  [*700 
"specie  or  gold,"  and  that  the  legal  tender 
statutes  had,  therefore,  the  same  eff^  in  both 
cases. 

I  adhere  to  that  opinion,  and  dissent  from 
the  one  just  delivered  by  the  court. 


THE    NORTHWESTERN    UNION    PACKET 

CO.,  Plff,  in  Err,, 

V, 

HOME    INSURANCE    COMPANY   OP   NEW 

YOBK. 

Allowance  of  norit  of  error,  when  necessary. 

An  allowanoe  of  a  writ  of  error  to  a  state  oourt  Is 
necessary. 

[No.  467.] 

Motion  submitted  Jan,  19,  1872,    Decided  Ja/n. 

29,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Iowa, 
On  motion. 

The  grounds  of  the  motion  to  dismiss  suffi- 
ciently appear  in  the  opinion. 

Mr,  L,  Allis  for  plaintiff  in  error. 
Mr,  Oeo.  W*  MoCrary  for  defendant  in 
error. 

Mr.  Chief  Justice  CluMe  delivered  the  opin- 
ion of  the  court : 

On  looking  at  the  record  we  find  no  allow- 
ance of  a  writ  of  error,  either  by  a  justice  of 
this  court  or  by  a  jud^  o'f  the  state  court. 
We  have  repeatedly  decided  that  such  an  al- 
lowanoe was  necessary,  upon  a  writ  of  error 
addressed  to  the  highest  court  of  the  state,  by 
which  the  judgment  or  decree  could  be  ren- 
dered. Callan  v.  May,  2  Black,  543,  17  L.  ed. 
282;  Ttoitohell  v.  Com,  7  Wall.  321,  19  L.  ed. 
223 ;  Oleasou  v.  Florida,  9  Wall.  779,  19  L.  ed. 
730.  The  case  of  Davidson  v.  lAmier,  4  Wall. 
453,  18  L.  ed.  379,  referred  to  by  counsel  for 
the  plaintiff  in  error,  was  a  writ  of  error  ad- 
dressed to  an  inferior  court  of  the  United 
States,  and  is  therefore  inapplicable. 

The  writ  before  us  must  be  dismissed. 


WILLIAM  A.  FREEBORN  et  al.,  Appts., 

V, 

THE  SHIP  PROTECTOR,  J.  C.  Bell,  Claim- 

a/nt,  etc. 

(See  8.  C.  12  Wall.  700-702.) 

When  the  Civil  War  commenced  and  closed^ 
dates — statute  of  limitations. 

The  proclamation  of  intended  blockade  by   the 
President  gives  the  date  when  the  Civil  War  began, 
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and  the  proclamation  that  the  war  had  closed  gives 
Che  date  of  its  ending. 

The  war  did  not  begin  or  close  at  the  same  time 
in  all  the  states. 

There  were  two  proclamations  of  intended  block- 
ade: The  first.  Apr.  19,  1861.  embracini;  certain 
states:  the  second,  Apr.  27,  1861,  embracing  other 
states ;  and  there  Wjere  two  proclamations  declar- 
ing that  the  war  had  closed.  One,  issued  Apr.  2, 
1866,  embracing  certain  states ;  and  the  other,  is- 
sued Aug.  20,  1866,  embracing  the  state  of  Texas. 

Where  more  than  five  years  had  elapsed  from  the 
dose  of  the  war  till  the  time  when  an  appeal  was 
brought,  the  case  will  be  dismissed. 

[No.  431.] 

Argued  Dec.  22,  1871.    Decided  Jan.  29,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  F.  S.  Blount,  for  appellants: 

We  contend  that  Congress  by  its  legislation 
recognized  Aug.  20,  1866,  as  the  date  when  the 
war  closed,  and  that  that  should  control.  Levy 
V.  Stewart,  ante,  86;  U.  8.  v.  Anderson,  9  Wall. 
56,  19  L.  ed.  615,  11  Am.  Law  Reg.  N.  S.  419. 

Mr,  P.  Pliillips,  for  appellee: 

First.  We  have  the  determination  of  this 
court  in  the  Prize  Cases,  **where  the  regular 
course  of  justice  is  interrupted  by  revolt,  re- 
bellion, or  insurrection  so  that  the  courts  of 
justice  cannot  be  kept  open,  then  civil  war  ex- 
ists." The  corollary  of  this  is  that,  when  the 
courts  can  be  kept  open,  civil  war  does  not  ex- 
ist.   Hale,  P.  C,  499. 

Second.  We  have  the  action  of  this  court  in 
hearing  and  determining,  in  1865,  the  causes 
which,  prior  to  the  war,  had  been  brought  up 
from  the  south.  Suitors  were  then  held  to  a 
strict  prosecution  of  their  legal  remedies. 

Third.  The  proclamation  of  Aug.  16,  1861, 
which  forbade  intercourse,  at  the  same  time 
declared  that  intercourse  should  only  remain 
unlawful  until  the  insurrection  ceased.  As 
soon  as  it  ceased,  or  was  suppressed,  all  the 
rights  of  intercourse  immediately  revived,  by 
virtue  of  the  proclamation  itself. 

Fourth.  Immediately  after  the  cessation  of 
hostilities,  postoffices  were  re-opened,  mail  con- 
tracts entered  into,  and  the  revenue  system  ex- 
tended throughout  these  states. 

Fifth.  We  have  the  proclamation  of  May 
10,  1865,  that  armed  resistance  was  to  be  re- 
garded as  virtually  at  an  end. 

Sixth.  We  have  the  proclamations  of  May 
22  and  29,  restoring  foreign  commerce,  and 
granting  amnesty  and  pardon. 

Seventh.  We  have  the  proclamation  of  June 
13,  1865,  removing  "all  restrictions  upon  in- 
ternal and  domestic  intercourse  and  trade." 

Eighth.  We  have  the  proclamation  of  June 
21,  1865,  declaring  the  opening  of  the  courts 
of  the  United  States  in  Alabama. 

Ninth.  We  have  the  proclamation  of  Apr.  2. 
1866,  declaring  that  the  insurrection  had  ceased 
to  exist  in  the  state  of  Alabama  and  other 
states  "and  is  henceforth  so  to  be  regarded." 

It  would  seem  impossible  to  hold,  in  the 
presence  of  these  facts,  that  the  appellant  was 
not  free  to  act  after  the  date  of  these  trans- 
actions. 

Judge  Busteed  was  appointed  in  Jan.,  1864, 
and  the  clerk's  office  was  opened  as  soon  as  the 
city  of  Mobile  was  occupied  by  the  Federal 
forces.  Court  was  opened  at  the  December 
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term,  1865,  and  from  that  time  onward,  regu- 
lar sessions  have  been  held.  The  appellant 
could  have  applied  for  his  appeal,  eitner  to 
this  judge  or  to  any  justice  of  the  Supreme 
Court,  and  thi^  might  nave  been  done  without 
even  going  to  Mobile  for  this  purpose.  It  was 
only  necessary  to  send  the  citation  there  for 
service,  and  this  could  have  been  accomplished 
as  soon  as  the  city  had  surrendered.  The  war, 
for  all  practical  purposes  in  reference  to  inter- 
course and  commerce,  was  then  at  an  end. 
Semmes  v.  Ins.  Co.  6  Blatchf.  458. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  an  appeal  from 
the  decree  of  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Alabama. 
A  motion  to  dismiss  an  appeal  from  the  same 
decree,  for  the  reason  that  it  was  not  brought 
within  one  year  from  the  passage  of  the  act 
of  March  2,  1867  (14  Stat,  at  L.  645),  was 
made  and  denied  at  the  December  term,  1869. 
9  Wall.  689,  19  L.  ed.  812.  The  appeal  was 
subsequently  dismissed  on  another  ground 
{ante,  47).  The  groimd  of  the  present  motion 
is,  that  more  than  five  years,  excluding  the 
time  of  the  Rebellion,  elapsed  after  the  render- 
ing of  the  decree  before  the  appeal  was  brought. 

By  the  act  of  1789,  it  is  provided  that  writs 
of  error  shall  not  be  brought  but  within  five 
years  from  the  rendering  or  passing  the  judg- 
ment or  decree  complained  of.  By  the  act  of 
1803,  appeals  from  decrees  were  allowed,  sub- 
ject to  the  same  rules,  regulations,  and  restric- 
tions as  writs  of  error.  2  Stat.  244.  As  a  writ 
of  error  is  not  brought  {Brooke  v.  Norris,  11 
How.  204)  until  it  is  filed  in  the  court  where 
the  judgment  was  rendered,  so  an  appeal  is  not 
brought  until  it  is  rendered  or  filed  in  the 
same  way. 

The  decree  in  this  case  was  rendered  on  the 
5th  of  April,  1861,  and  the  present  appeal  was 
allowed  on  the  6th  of  May,  1871,  and  filed  in 
the  clerk's  office  of  the  proper  court,  or  brought 
on  the  17th  of  May,  1871. 

In  Hanger  v.  Ahhott,  it  was  held  that  the 
statute  of  limitations  did  not  run  during  the 
Rebellion,  against  citizens  of  states  adhering 
to  the  national  government,  having  demands 
against  citizens  of  the  insurgent  states.  6 
Wall.  532,  18  L.  ed.  939;  Tlie  Protector,  9 
Wall.  689,  19  L.  ed.  812. 

The  question  in  the  present  case  is.  When 
did  the  Rebellion  begin  and  end?  In  other 
words,  what  space  of  time  must  be  considered 
as  Excepted  from  the  operation  of  the  statute 
of  limitations  by  War  of  tlie  Rebellion  T 

Acts  of  hostility  by  the  insurgents  occurred 
at  periods  so  various,  and  of  such  different  de- 
grees of  importance,  and  in  parts  of  the  coun- 
try so  remote  from  each  other,  both  at  the 
commencement  and  the  close  of  the  late  Civil 
War,  that  it  'would  be  difficult,  if  not  [•702 
impossible,  to  say  on  what  precise  day  it  began 
or  terminated.  It  is  necessary,  therefore,  to  re- 
fer to  some  public  act  of  the  political  depart- 
ments of  the  government  to  fix  the  dates;  and, 
for  obvious  reasons,  those  of  the  executive  de- 
partment,  which  may  be,  and,  in  fact,  was,  at 
the  commencement  of  hostilities,  obliged  to  act 
during  the  recess  of  Congress,  must  be  taken. 
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The  proclamation  of  intended  blockade  by 
the  President  may,  therefore,  be  assumed  as 
marking  the  first  of  these  dates,  and  the  proc- 
lamation that  the  war  had  closed,  as  marking 
the  second.  But  the  war  did  not  begin  or  close 
at  the  same  time  in  all  the  states.  There  were 
two  proclamations  of  intended  blockade:  The 
first,  of  the  19th  of  April,  1861  ( 12  Stat,  at  L. 
1258),  embracing  the  state  of  South  Carolina, 
Geor^a,  Alabama,  Florida,  Mississippi,  Louisi- 
ana, and  Texas;  the  second,  of  the  27th  of 
April,  1861  (12  Stat,  at  L.  1259),  embracing 
the  states  of  Virginia  and  North  Carolina;  and 
there  were  two  proclamations  declaring  that 
the  war  had  closed:  One  issued  on  the  2d  of 
April,  1866  ( 14  Stat,  at  L.  811),  embracing  the 
states  of  Virginia,  North  Carolina,  South  Caro- 
12  Wall. 


lina,  Greorgia,  Florida,  Mississippi,  Tennessee, 
Alabama,  Louisiana,  and  Arkansas;  and  the 
other  issued  on  the  20th  of  August,  1866  (14 
Stat,  at  L.  814),  embracing  the  state  of  Texas. 

In  tKe  absence  of  more  certain  criteria^  of 
equally  general  application,  we  must  take  the 
dates  of  these  proclamations  as  ascertaining 
the  commencement  and  the  close  of  the  war  in 
the  states  mentioned  in  them.  Applying  this 
rule  to  the  case  before  us,  we  find  that  the  war 
began  in  Alabama  on  the  19th  of  April,  1861, 
and  ended  on  the  2d  of  April,  1866.  More 
than  five  years,  therefore,  had  elapsed  from 
the  close  of  the  war  till  the  17th  of  May,  1871, 
when  this  appeal  was  brought. 

The  motion  to  dismiss,  therefore,  must  he 
granted. 
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12  Wan.  1-18,  20  L.  272,  THB  COLLECTOR  T.  HUBBABD. 

Internal  revenue.— Suits  to  recoyer  moneys  iUesrally  exacted  as 
Internal  revenne  duties  cannot  be  commenced  in  Clrcnit  Courts 
except  where  taxpayer  and  collector  are  citizens  of  different  States, 
p.  8. 

Cotirts.—  Supreme  Court  has  Jurisdiction  to  re-examine  Judgment 
of  State  court  drawing  in  question  acts  of  Congress  imposing 
reyenue  duties,  p.  9. 

Interxial  xevenue. —  Collectors  of  internal  revenue  being  re- 
quired to  pay  all  moneys  collected  by  them  into  treasury  of  United 
States,  the  law,  in  absence  of  statutory  regulations.  Implies  no 
promise  on  his  part  to  repay  a  taxpayer,  even  when  the  assessment 
was  erroneous  or  illegal,  p.  12. 

TtitAyw^T  revenue. —  Under  acts  of  Congress,  a  taxpayer  may,  if 
revenue  tax  is  illegal,  maintain  an  action  against  collector  to  re- 
cover the  amount,  p.  18. 

Internal  revenue. —  Under  act  of  1866,  suits  to  recover  taxes,  paid 
under  illegal  assessment,  are  absolutely  prohibited  until  taxpayer 
shall  appeal  to  commissioner  of  internal  revenue,  p.  14. 

Followed  on  precise  point  in  Commissioners  of  Sinking  Fund  v. 
Buckner,  48  Fed.  541,  and  Hubbard  v.  Kelley,  8  W.  Va.  48,  49. 

Internal  revenue. —  Provision  of  act  of  1866,  requiring  appeal  to 
be  made  to  commissioner  of  internal  revenue  before  suit,  applies 
to  all  suits  commenced  after  passage  of  act,  in  State  as  well  as 
Federal  courts,  p.  15. 

Courts.— Fact  that  a  suit  was  pending  at  time  jurisdiction  was 
taken  away  from  Circuit  Court,  cannot  affect  a  new  suit  brought 
in  the  court  to  which  Jurisdiction  has  been  transferred,  p.  15. 

Constitutional  law. —  A  party  has  no  vested  right  to  a  remedy 
conferred  by  act  of  Congress,  so  as  to  prevent  Congress  from  modi- 
fying it  or  adding  new  conditions  to  its  exercise,  p.  16. 

Taxation.— There  is  no  vested  right  at  common  law  for  the  re 
oovery  of  money  paid,  under  protest,  for  illegally  coUected  taxes. 
pp.  14-ia 

Cited  in  Railroad  Co.  v.  Commissioners,  98  U.  S.  644,  25  L.  197, 

taxes  paid  under  protest  are  not  necessarily  paid  involuntarily: 
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•Wright  ▼.  Blakcslee,  101  V.  S.  179,  25  L.  1050,  there  most  be  pro- 
test In  some  form  when  payment  Is  involuntary. 

Intemal  revenue.—  Under  act  of  Jnne,  1864,  annual  gains  of  cor- 
poration, whether  divided  or  not,  are  taxable  as  part  of  income  of 
shareholders,  p.  18. 

Intemal  revenue. —  Under  act  of  1866,  taxpayer  had  nntil  after 
appeal  to  commissioner  was  decided  in  which  to  sue  for  taxes 
paid  under  protest,  but,  if  decision  was  postponed  longer  than 
six  months,  he  might  sue  witliin  one  year  from  time  the  appeal  was 
talsen,  p.  14. 

Cited  in  Cheatham  v.  United  States,  92  U.  S.  90,  23  L.  663,  re- 
viewing practice  on  appeals  of  tliis  character.  Followed  In  Francis 
V.  Slac]£,  4  Cliff.  189,  F.  O.  5,041,  holding  suit  barred  for  faUure  to 
sue  in  one  year. 

12  WaU.  19-30,  20  L.  255,  STURGBS  v.  THE  OOLLBOTOB. 

Customa  duties.-^  Money  paid  for  import  duties,  illegally  levied, 
may  be  recovered  bade,  in  assumpsit  against  the  collector,  if  party 
paid  under  written  protest,  and  failed  to  obtain  redress  by  appeal 
seasonably  talcen  to  secretary  of  treasury,  p.  24. 

Customa  duties.— Where  act  provided  that  all  goods,  the  growth 
or  product  of  countries  east  of  Cape  of  Good  Hope,  excepting  cer- 
tain named,  were,  when  imported  from  places  west  of  the  Cape 
of  Good  Hope,  to  be  taxed  10  per  cent  ad  valorem  in  addition 
to  the  duties  imposed  when  imported  directly  from  the  place  of 
production,  a  commodity  which  was  free  from  duty  when  im- 
ported from  Persia,  was  taxable  10  per  cent  ad  valorem  when 
imported  from  London,  p.  80. 

Followed  on  precise  point  in  Russell  v.  Williams,  106  U.  S.  627, 
27  L.  222,  1  S.  Ot  412.  Approved  in  Powers  v.  Gomly,  101  U.  S. 
790,  25  li.  806,  holding  opium  imported  from  Persia,  via  Bngland. 
subject  to  additional  duty. 

12  WalL  81-47,  20  L.  251,  THE  MARIA  MARTIN. 

Admiralty.— Appeals  in  admiralty  are  subject  to  same  rules, 
regulations  and  restrictions  as  in  case  of  writs  of  error,  p.  40. 

Admiralty.—  Where  both  parties  appeal,  both  may  assign  error, 
p.  40. 

Admiralty.— Where  only  one  party  appeals  the  other  cannot 
be  heard  except  In  support  of  decree  from  which  appeal  is  taken, 
p.  41. 

Affirmed  in  The  Mabey,  13  WalL  741,  20  L.  474. 

Collision. —  Where  officers  and  crew  of  vessel  in  tow,  as  well  as 
officers  and  crew  of  tug  participate  in  navigation  of  vessels,  and 


tS09  Notes  on  U.  S.  Keporu.  G  VVaU.  31-47 

a  colllsloii  with  another  vessel  ensues,  the  tug  alone  or  tow  alone, 
or  both  jointly,  may  be  liable  according  as  one  or  both  are  deficient 
in  skill,  negligent  or  Inattentive,  p.  44. 

Followed  in  The  Imperial,  13  Sawy.  648,  88  Fed.  617,  3  L.  R.  A. 
237,  and  n.,  holding  tug  not  liable  for  injury  caused  by  collision 
of  tow  with  another  vessel;  The  Frank  Moffat,  2  Flipp.  294,  F.  C. 
5,060,  and  Westhoff  v.  The  Bark  Olnf,  8  Woods,  669,  F.  O.  17,449, 
both  holding  tow  not  liable  where  collision  occurred  through  fault 
of  tug;  The  Express,  46  Fted.  861,  holding  both  tug  and  tow  liable. 
Cited  in  note  on  liability  for  injury  caused  by  towed  vessel,  25  Am. 
Bee  854. 

Collision.-—  When  a  tug  is  under  charge  of  heat  own  master  and 
crew,  and  in  the  usual  and  ordinary  course  of  her  employment 
undertakes  to  transport  another  vessel  which  for  the  time  being 
has  neither  master  nor  crew  on  board,  from  one  point  to  another, 
over  waters  where  such  accessory  motive  powor  is  necessary,  or 
usually  employed,  she  is  legally  responsible  for  the  navigation  of 
both  vessels,  p.  44. 

Cited  in  The  W.  H.  Clark,  5  BIss.  807,  F.  C.  17,482,  ordinarily 
tug  is  responsible  for  both  tug  and  tow.  Cited  obiter  in  The 
Chickasaw,  88  Fed.  861. 

Collision. —  Where  both  vessels  are  at  fault  damages  must  be 
apportioned  between  them,  p.  48. 

Followed  in  The  Pegasus,  22  Blatchf.  10,  19  Fed.  48,  The 
Columbia,  28  Blatchf.  270,  25  Fed.  845,  French  v.  The  Victoria,  9 
Fed.  Cas.  804,  and  The  Oregon,  14  Sawy.  450,  45  Fed.  ^ 

Collision. —  In  this  case  the  court  afilrmed  a  decree  directing 
damages  to  be  divided  between  the  offending  vessels  and  requiring 
each  to  pay  its  own  costs,  p.  47. 

Cited  and  relied  upon  in  The  Columbia,  28  Blatchf.  270,  2& 
Fed.  845,  The  Hercules,  51  Fed.  458,  454,  and  Vanderbllt  v.  Rey- 
nolds, 16  Blatchf.  86,  90,  91,  F.  C.  16,839,  where  the  aggregate 
costs  were  divided;  The  Pegasus,  22  Blatchf.  10,  19  Fed.  48,  where 
the  court  divided  the  damages  but  disallowed  the  costs  below. 

Collision.— Even  flagrant  fault  committed  by  one  of  two  ai;>- 
proaching  vessels  does  not  excuse  the  other  from  adopting  every 
precaution,  and  if  collision  results  through  its  failure  so  to  do, 
damage  must  be  apportioned  between  the  two,  p.  47. 

Followed  in  The  Sunnyside,  91  U.  S.  214,  23  L.  804,  The  America, 
92  U.  S.  438,  23  L.  727,  The  Mary  C,  1  Etesk.  485,  F.  C.  9,201. 
The  Oregon,  14  Sawy.  460,  45  Fed.  68,  The  Pegasus,  22  BUitchf. 
10,  19  Fed.  48,  The  Columbia,  23  Blatchf.  270,  25  Fed.  845,  French 
V.  The  Victoria,  9  Fed.  Cas.  804,  The  Express,  46  Fed.  861,  and 
The  Hercules,  51  Fed.  453,  454,  all  holding  damages  must  be  divided 
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equally  between  offending  vessels  though  much  greater  blame 
attach  to  one  than  to  the  other;  The  J.  W.  Byerman,  2  Hughes,  24, 
F.  O.  7,591,  holding  neglect  of  one  vessel  to  show  Ught  at  night  does 
not  absolve  another  vessel  from  moving  cautiously  in  the  harbor. 
Cited  in  75  Am.  Dec.  602,  in  note  on  rights  and  duties  not  founded 
in  contract  of  vessels  in  navigable  waters. 

Collision.—  Errors  committed  by  one  of  two  approaching  vessels, 
do  not  excuse  other,  from  adopting  every  precaution  required  by 
special  circumstances  of  case  to  prevent  collision,  p.  47. 

Quoted  and  affirmed  in  The  Sunnyside,  91  U.  S.  214,  23  L.  304. 
holding  sailing  vessel  approaching  steamer  must  use  every  neces- 
sary precaution  to  prevent  collision;  The  Marjr  C,  1  Hask.  485,  F.  G. 
9,201,  holding  both  vessels  at  fault  if  either  could  have  prevented 
collision.  Followed  on  precise  point  in  The  Oregon,  14  Sawy.  450. 
45  Fed.  68,  The  America,  92  U.  S.  438,  23  L.  726,  The  Pegasus,  22 
Blatchf.  10,  19  Fed.  48,  The  Ck>lumbia,  23  Blatchf.  270,  25  Fed. 
845,  French  v.  The  Victoria,  9  Fed.  Gas.  804,  The  Bzpress,  46 
Fed.  861,  and  The  Louise,  52  Fed.  888,  8  U.  S.  App.  138,  all  holding 
vessel  guilty  of  contributory  negligence  for  continuing  at  full 
speed;  The  Oceanic,  61  Fed.  359,  360,  holding  vessel  guilty  for  fail- 
ure to  reverse  her  engines  as  soon  as  she  perceived  approaching 
vessel  was  not  answering  her  helm;  The  City  of  Chester,  78  Fed. 
189,  42  n.  S.  App.  366,  holding  vessel  guilty  for  proceeding  after 
failing  to  get  answer  to  signal;  The  Bowden,  78  Fed.  652,  42  U.  S. 
App.  874,  for  failure  to  sound  danger  signal  when  approached  while 
lying  in  harbor  without  steam  up;  New  York,  eta,  Towboat  Co. 
V.  New  York,  etc,  Ry.  Co..  148  N.  Y.  580,  42  N.  B.  1088,  for  failure 
to  stop  and  reverse  engines  upon  approaching  danger;  The  Steamer 
State  of  Texas,  20  Fed.  256.  for  failure  of  lookout  to  notice  ap- 
proaching tug;  The  Sam  Rotan,  20  Fed.  336,  for  failure  of  lookout 
to  notice  manceuvre  of  approaching  tug  and  tow;  The  Victory,  68 
Fed.  899,  25  U.  S.  App.  271,  for  failure  to  take  any  other  pre- 
cautions than  to  repeat  signals  that  she  saw  were  disregarded. 

Miscellaneous.— Cited  incidentally  in  The  City  of  Hartford,  97 
U.  8.  328,  24  li.  931,  and  The  Barque  Kallisto,  2  Hughes,  144, 
F.  C.  7,600,  to  no  decided  point 

12  Wall.  47-66,  20  L.  265,  RAILROAD  00.  v.  DUBOIS. 

Patents.—  A  claim  In  a  patent  for  '*  building  and  setting  piers  by 
means  of  a  floating  coffer-dam  substantially  as  set  forth,"  is  a 
claim  for  a  device,  not  a  process,  p.  60. 

Cited  in  Dederick  v.  Cassell,  9  Fed.  312,  construing  patent  claim 
for  method  to  be  for  a  method  of  operating  In  connection  with 
a  particular  machine. 

Patents. —  It  is  not  evidence  of  fraud  In  obtaining  patent  that 
before  making  application  patentee  explained  his  invention  orally 
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to  several  i>er8on8,  and  when  another  person  deylsed  and  per- 
fected the  same  thing  and  discussed  it  in  presence  of  patentee, 
he  had  made  no  claim  to  it,  p.  63. 

Patents.—  Action  of  an  inventor  in  remaining  silent  while  another 
person  is  engaged  in  perfecting  and  preparing  to  nse  the  same  de- 
vice which  he  has  invented  does  not  amount  to  an  estoppel  in 
pais»  p.  68. 

Patents.—  One  sued  for  infringement  may  not  set  up  as  a  defense 
that  patent  was  fraudulently  obtained,  no  fraud  appearing  on  its 
face,  p.  64. 

Estoppel.— A  party  is  not  estopped  by  silence  unless  he  has  mis- 
led another  to  his  hurt,  p.  64. 

Quoted,  arguendo,  in  Anderson  v.  Walker,  —  Tex.  Civ.  App.  — ,  49 
9.  W.  947,  discussing  equitable  estoppeL 

Patents.—  Novelty  of  a  patented  invention  cannot  be  assailed  by 
any  other  evidence  than  that  of  which  notice  has  been  given,  p.  65. 

Followed  in  La  Baw  v.  Hawkins,  14  Fed.  Gas.  897. 

Patents.—  Evidence  of  state  of  an  art  at  time  an  invention  is  pat- 
ented, is  proper  for  the  court  in  construing  the  patent  and  deter- 
mining what  invention  was  claimed,  p.  66. 

FoUowed  in  Qrier  v.  WUt,  120  U.  S.  429,  80  L.  718,  7  S.  Ct  729, 
holding  evidence  of  condition  of  fruit-drying  art  admissible  to  a*d 
construction  of  patent;  Britton  v.  White  Mfg.  Co.,  61  Fed.  96,  ad- 
mitting evidence  of  state  of  coachmaker's  art  to  construe  i)atent 
I'or  coach  lamp;  La  Baw  v.  Hawkins,  14  Fed.  Cas.  897,  ruling  sim- 
ilarly as  to  mitre-machine  industry. 

Patents.— Evidence  of  state  of  an  art  at  time  an  invention  was 
patented  has  no  legitimate  bearing  upon  question  whether  patentee 
was  first  Inventor,  p.  65. 

Followed  in  Grler  v.  Wilt,  120  U.  8.  429,  80  L.  718,  7  8.  Ct.  729, 
holding  evidence  of  state  of  fruit-drying  art  inadmissible  to  show 
want  of  novelty;  Union  Paper  Bag  Co.  v.  Pultz,  etc.,  Co.,  15  Blatchf. 
164,  F.  C.  14,392,  refusing  to  admit  evidence  of  prior  experiments 
to  show  want  of  novelty;  La  Baw  v.  Hawkins,  14  Fed.  Cas.  897, 
holding  evidence  of  prior  public  use  of  mitre-machines  inadmissible 
to  show  want  of  novelty. 

12  WalL  66-^,  20  L.  854,  RAILROAD  CO.  v.  HARRIS. 

Corixnrations.- Where  a  corporation  was  organized  in  Maryland 
to  construct  a  railroad  in  Maryland  and  Virginia,  the  charter  granted 
by  the  latter  8tate,  being  a  re-enactment  of  the  original  charter,  did 
not  create  a  new  corporation,  but  was  a  mere  license,  p.  81. 

Affirmed  in  Goodlett  v.  Louisville,  etc.,  R.  R..  122  U.  S.  402.  30  L. 
1231,  7  8.  Ct  1255,  holding,  on  similar  facts,  charter  of  Kentucky 
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514,  12  Fed.  862,  holding  consequently  that  want  of  proper  service 
on  defendant  corporation  cannot  be  raised  by  demurrer  to  complaint; 
Wilson  Packing  Co.  v.  Hunter,  8  Biss.  431,  482,  F.  O.  17,862,  hold- 
ing corporation  doing  business  in  foreign  State  Is  liable  to  suit 
there,  even  though  there  be  no  express  statute  authorizing  It;  Fondd 
V.  British  American,  etc.,  Ck>.,  9  Fed.  Oas.  854,  holding  appointment 
of  agent  for  service  amounts  to  agreement  with  State  that  cor- 
poration may  be  sued  there;  Ehrman  v.  Teutonia  Ins.  Go.,  1  Mc^ 
Orary,  128,  129.  1  Fed.  476.  477,  holding  foreign  corporation  bound 
by  service  on  auditor,  although  It  had  never  filed  Its  written  con- 
sent thereto  as  required  by  statute;  Brownell  v.  Troy,  etc.,  R.  R. 
Oa,  18  Blatchf.  244,  8  Fed.  762,  holding  appointment  of  agent  upon 
whom  statute  provides  service  may  be  made  amounts  to  consent  that 
service  shall  be  made  upon  him;  Mohr  Distilling  Ck>.  v.  Insurance 
OoSn  12  Fed.  476,  holding  foreign  insurance  companies  doing  busl- 
nem  through  agents  may  be  served  In  State  where  such  agent  is 
found  doing  business;  Merchants'  Mfg.  Ga  v.  Qrand  Trunk  By.  Go., 
21  Blatchf.  Ill,  18  Fed.  859.  right  to  object  to  service  of  process  is 
waived  by  foreign  corporation,  which  avails  itself  of  comity  of  State 
to  transact  business  therein;  Gray  v.  Quicksilver  Mln.  Go^  10  Sawy. 
263,  21  Fed.  289,  and  Oonsolidated  Store-Service  Ga  v.  Lunson  Gons. 
Store-Service  Go.,  41  Fed.  884,  both  holding  slmilariy;  Van  DreBser 
V.  Oregon  Ry.,  etc.  Go.,  48  Fed.  206,  holding  State  law  providing 
for  service  upon  agents  of  foreign  corporations  doing  business  in  the 
State  it  Mnding  upon  all  foreign  corporations  doing  business  there; 
Mooney  v.  Buford,  etc,  Mfg.  Ga,  72  Fed.  41,  84  IT.  S.  Ap^  681. 
holding  foreign  corporation,  which  has  complied  with  statute,  re- 
quiring appointment  of  agent  for  service,  may  be  sued  on  con- 
tracts made  without  the  State;  Sullivan  v.  Sullivan  Timber  Oo^ 
103  Ala.  376,  16  8a  942,  25  L.  R.  A.  644,  holding  under  local  statute 
that  foreign  corporation  can  <mly  be  sued  in  county  In  which  ft 
does  business;  Golorado  Iron  Works  v.  Sierra  Grande  M.  Go^  15 
Oola  608.  22  Am.  St.  Rep.  437.  25  Pac.  328.  holding  single  pun^iase 
made  by  foreign  corporation  is  doing  business  within  rule  suffident 
to  give  Jurisdiction  in  action  for  purcliase  money;  Williams  v.  Bast 
Tenn.,  etc.  Ry.  Go.,  90  Ga.  622.  16  S.  B.  304,  holding  und»'  rule 
foreign  railway  corporaticMi  is  bound  by  Implied  assent  to  conditkMis 
imposed  as  to  the  bringing  of  actions;  Wall  v.  Ghicaga  etc,  Ry. 
Co,  69  Iowa,  500,  29  N.   W.  427,  holding  foreign  raflwaj  d^Ong 
business  in  a  State  is  a  resident  thereof  within  meaning  of  statute  of 
limitations;  G^man  Bank  v.  American  Fire  Ins.  Go^  83  Iowa,  49^, 
32  Am.  St  Rep.  319,  60  N.  W.  64,  holding  foreign  corporation,  which 
has  appointed  agent  for  service  of  process,  becomes  a  doaestSc 
corporation  within  the  meaning  ot  the  attaehment  laws;  PKd  lOBei 
Brewing  Ga  v.  Gouncil  Bluffs  Ins.  Ga,  96  lowau  86.  G3  N.  W.  Sas. 
holdiiM?  foreign  corporation  doing  insurance  boslnesB  wltlda  Stala 
Implies  consent  to  statutory  conditioa  tkat  broker  shsO  ^ 
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agent  of  Insurer;  Sparks  v.  National  Masonic  Accident  Assn.,  100 
Iowa,  466,  69  N.  W.  681,  holding  insurance  company  which  does 
business  in  State  cannot  question  validity  of  service  upon  agent 
upon  the  ground  that  It  has  not  filed  written  authority  as  required 
by  law;  German  Ins.  Co.  v.  Hall,  1  Kan.  App.  46,  41  Pac  70,  pre- 
sumption that  corporation  has  complied  with  condition  precedent 
to  doing  business  is  conclusive;  McNlchol  v.  United  States  Mer- 
cantile Reporting  Co.,  74  Mo.  473,  holding  State  may  authorize  ren- 
dition of  personal  judgment  against  foreign  corporation,  doing  busi- 
ness therein,  by  service  of  process  upon  agent;  Smith  v.  Pilot  Mining 
Co.,  47  Mo.  App.  417,  legal  residence  of  corporation  is  place  where 
it  exercises  its  corporate  functions;  King  v.  National,  etc.,  Co.,  4 
Mont  7,  1  Pac  730,  foreign  corpcMration  within  the  benefit  of  the 
statute  of  limitations,  even  though  it  has  not  complied  with  the 
law  regarding  appointment  of  agent  for  service  of  process;  Hum- 
phreys V.  Newport  News,  etc.,  Co.,  33  W.  Va.  137,  10  S.  B.  40, 
holding  foreign  corporation,  doing  business  within  a  State,  becomes 
subject  to  process,  even  in  action  upon  cause  arising  without  the 
State;  State  v.  Milwaukee,  etc.,  R.  Co.,  45  Wis.  500,  applying  rule 
where  proceeding  was  quo  warranto.  Afilrmed,  arguendo.  In  Phila- 
delphia Fire  Assn.  v.  New  York,  110  U.  S.  123,  30  L.  348,  7  8.  Ct  115, 
dissenting  opinion  in  Stout  v.  Sioux  City,  etc.,  R.  R.  Co.,  3  McCrary. 
6,  8  Fed.  707,  and  Reyer  v.  Odd  Fellows'  Accident  Assn.,  157  Mass. 
372.  34  Am.  St  Rep.  202,  32  N.  B.  471. 

Cited  also  generally  in  Mahany  v.  Kephart,  15  W.  Va.  622.  Cited  in 
note  on  service  on  foreign  corporations,  66  Am.  Dec  121.  Cited 
obiter  In  Moch  v.  Virginia,  etc.,  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706. 
But  held  in  Queensbury  v.  People's  B.  &  L.  Assn.,  44  W.  Va.516,  30 
S.  E.  74,  that  mere  appointment  of  agent  for  service  of  process  does 
not  make  corporation  domestic 

But  see  Boston  Electric  Ca  v.  EHectrlc  Qbb,  etc.,  Co..  23  Fed. 
830,  holding  Massachusetts  Circuit  Court  had  no  jurisdiction  of 
action  against  Maine  corporation  doing  business  In  Massachusetts 
In  absence  of  statute  permitting  foreign  corporations  to  do  busl> 
ness  in  latter  State.  Distinguished  In  United  States  t.  Am.  Bell 
Telephone  Co.,  20  Fed.*  35,  37,  holding  corporation  having  extensive 
property  interests  in  State,  through  operations  of  licensee  of  Its 
patents.  Is  not  doing  business  in  such  State  within  the  rule;  St. 
Louis  Wire  Mill  Co.  v.  Consolidated  Barb-Wire  Co.,  32  Fed.  804, 
holding  service  on  ofQcer  of  foreign  corporation  In  State  on  pleasure 
trip,  where  such  corporation  had  no  officer  or  agent  within  the 
State,  and  its  only  business  therein  consisted  In  making  occasional 
purchase  of  raw  material,  was  not  sufficient  to  give  lurisdlctlon 
to  rend^  judgment  against  such  foreign  corporation;  Maxw^l  t. 
Atchison,  etc.,  R.  Ca,  34  Fed.  288,  discussing  question  of  the  char- 
acter or  amount  of  business  which  a  foreign  corporation  must  do 
within  a  State  to  subject  its  agent  to  service  of  process,  and  hold- 
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vlUe  Trust  Co.  v.  LonlsylUe,  etc.,  R.  Co.,  75  Fed.  442,  447,  43  TJ.  S. 
App.  550,  holding  corporation  ct  Indiana  may  also  be  corporation  of 
Kentucky;  Meyer  v.  Johnston,  63  Ala.  321,  holding  corpcMratlons 
identical,  ev^i  where  incorporated  under  different  names;  Meyer 
T.  Johnston,  64  Ala.  657,  affirming  doctrine  of  preceding  citation; 
Grangers'  Life,  etc,  Ins.  Ck>.  v.  Kamper,  73  Ala.  846,  holding  cor- 
poration may  be  created  by  State  having  as  one  of  its  constituents  a 
foreign  corporation;  Central  B.  &  Banking  Co.  v.  Carr,  76  Ala.  392, 
62  Am.  Bep.  342,  holding  railroad  corporation  incorporated  In  two 
States  has  a  legal  residence  In  each  of  them;  Angler  v.  East  Tenn., 
etc.,  B.  Co.,  74  Ga.  638,  641,  holding  corporation  may  become  do- 
mestic corporation  of  another  State  by  purchasing  franchise  and 
assuming  obligations  of  domestic  corporation;  State  Board  y.  Mor- 
ris, etc.,  R.  Co.,  49  N.  J.  L.  219,  7  Atl.  839,  holding  State  legislature 
may  confer  franchise  upon  foreign  corporation  without  making  it 
a  local  corporation;  Hall  v.  Bank  of  Virginia,  14  W.  Ya.  623,  cor- 
poration having  .charters  from  two  States  is  domestic  cori>oratioD 
of  both;  Baltimore,  etc,  B.  Co.  v.  Pittsburgh,  etc.,  B.  Ca,  17  W.  Va. 
872,  875,  876,  878,  to  same  effect  Cited  in  note  on  interstate  ccm- 
solidation  of  corporations,  79  Am.  Dec  427;  note,  3  DilL  274,  F. 
C  17,728,  on  this  point;  note  on  domicile  of  corporations,  66  Am. 
Dec.  264. 

Distinguished  in  Chicago,  etc,  By.  Co.  t.  Auditor-General,  53 
Mich.  88,  18  N.  W.  590,  holding  a  corporation  may  not  be  created  by 
joint  act  of  several  States  except  by  compact  or  treaty. 

Corporationa.—  A  State  may  make  a  corporation  of  another  State 
a  corporation  of  its  own  as  to  any  pn^^erty  within  its  territorial 
jurisdiction,  p.  82. 

Affirmed  in  Clark  v.  Barnard,  108  U.  S.  452,  27  L.  786,  2  8.  Ct  886, 
and  Graham  v.  Boston,  etc,  B.  B.,  118  V.  S.  168,  80  L.  201,  6  S.  Ct. 
1013,  both  holding  railroad  company  of  Massachusetts,  which  had 
acquired  franchises  of  railroad  corporation,  became,  quoad  the  prop* 
erty  io  the  latter  State,  a  corporation  thereof;  Louisville,  etc..  By. 
V.  Louisville  Trust  Co.,  174  U.  S.  562,  19  S.  Ct  821,  collecting  cases, 
and  holding  cori>oratlon  organized  under  laws  of  Indiana  may  be- 
come corporation  of  Kentucky;  Copeland  v.  Memphis,  etc,  B.  B.  Co., 
3  Woods,  662,  F.  C  3,209,  Tennessee  corporation  may  become  cor- 
poration of  Alabama;  Stout  v.  Sioux  City,  etc,  B.  B.  Co..  3  Mc- 
Crary,  6,  8  Fed.  797,  holding  railway  corporation  of  Iowa  a 
citizen  of  Nebraska  under  act  of  legislature;  Young  v.  ^outh  Trede- 
gar Iron  Co.,  85  Tenn.  194,  4  Am.  St  Bep.  756,  2  S.  W.  204,  holdin;^^ 
stock  of  corporation  may  be  attached  In  foreign  State  in  which  it 
has  Its  principal  place  of  business;  Home  v.  Boston,  etc,  B.  Co.. 
62  N.  H.  455,  holding  railroad  operating  in  three  States  under 
charters  from  each  has  no  right  of  removal  of  cause  when  sued  in 
either  State.  Cited  in  dissenting  opinion  In  St  Louis,  etc.  By.  v. 
James,  161  U.  S.  568,  40  L.  810,  16  S.  Ct  629,  arguing  corporation 
may  be  so  far  corporation  of  another  State  as  to  defeat  right  of  riv 
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moval  of  causes;  Boston,  etc.,  B.  B.  v.  New  York,  etc.,  B.  R,  18  B. 
I.  279,  discussing  power  of  State  to  impart  sovereign  powers  to 
foreign  corporation.  Cited,  arguendo,  In  Martin  y.  Baltimore,  etc, 
B.  B.  Co.,  151  U.  S.  683,  38  L.  315,  14  S.  Ot  537,  discussing  railroad 
cciporations  formed  in  one  State  and  licensed  to  operate  in  another. 
Distin^ished  in  Baltimore,  etc.,  B.  Co.  y.  Wightman,  29  Gratt 
435,  26  Am.  Bep.  385,  holding  foreign  corporation,  leasing  and  operat- 
ing railroad  of  domestic  corporation  in  State,  cannot  remove  causa 
to  Federal  courts. 

Courts  —  ProosBS. —  Where  statute  provided  that  person  against 
whom  action  was  brought  nlust  be  an  inhabitant  of  or  found  within 
the  district  at  the  time  of  serving  the  writ,  it  is  satisfied  if  the  de- 
fendant is  a  cori>oration  doing  business  there  at  the  time  of  com- 
mencement of  the  suits,  pp.  82-84. 

Affirmed  in  Bz  parte  Schollenberger,  96  IT.  8.  875,  878,  24  L.  854, 
855,  holding,  in  action  against  foreign  insurance  companies,  that  it 
is  sufficient  If  they  were  found  in  district  at  time  of  commencement 
of  action;  Hat-Sweat  Mfg.  Co.  v.  Davis  Sewing-Machine  Co.,  81 
Fed.  296,  Blackburn  v.  Selma,  etc.,  B.  B.  Co.,  2  Flipp.  585,  536, 
F.  C.  1,467,  Wotherspoon  v.  Mass.  Ben.  Assn.,  38  Fed.  625,  Dinzy 
V.  111.  Cent  B.  Co.,  61  Fed.  51,  Williams  v.  Empire  Transp.  Co.,  29 
Fed.  Cas.  1364,  Hayden  v.  Androscoggin  Mills,  1  Fed.  95,  Uphoff  v. 
Chicago,  etc..  By.,  5  Fed.  547,  Eaton  v.  St  Louis,  etc.,  Smelting 
Co.,  2  McCrary,  365,  7  Fed.  141,  Bobinson  v.  Nat  Stock-Yard  Co., 
20  Blatchf .  514, 12  Fed.  362,  Mohr  v.  Insurance  Cos.,  12  Fed.  476,  and 
Sayles  v.  Erie  By.  Co.,  21  Fed.  Cas.  605,  all  holding  a  corporation 
doing  business  in  a  State  is  "  found  "  there  within  the  rule;  Bunkle 
V.  Lamar  Ins.  Co.,  2  Fed.  12,  13,  holding  that  corporation  which 
has  consented  to  be  served  m  a  State  Is  found  within  the  district 
in  which  the  State  is  situated;  Miller  v.  Eastern  Oregon  Gold  Min. 
Co.,  45  Fed.  347,  holding  foreign  corporation  may  be  an  "Inhabit- 
ant '*  of  another  State  within  meaning  of  Judiciary  act;  Gilbert  v. 
New  Zealand  Ins.  Co.,  49  Fed.  886,  15  L.  B.  A.  127,  holding  similarly. 

Corporations  of  one  State  may  exercise  their  faculties  in  another 
so  far  and  on  such  terms  as  may  be  permitted  by  latter,  p.  83. 

Cited  in  Fonda  v.  British  American  Assurance  Co.,  9  Fed.  Oas. 
354,  holding  State  may  require  appointment  of  agent  for  service  as 
condition  precedent;  Commonwealth  v.  New  York,  etc.,  B.  Co.,  129 
Pa.  St  478,  15  Am.  St  Bep.  729,  18  Atl.  413.  holding  State  act  re- 
quiring corporations  to  deduct  taxes  in  certain  cases  applicable  to 
foreign  corporations;  Ins.  Co.  of  N.  A.  v.  Commonwealth,  87  Pa.  St 
182,  30  Am.  Bep.  354,  discussing  State  powor  of  taxation  of  foreign 
corporation. 

Pleading. —  Where  defect  in  declaration  is  one  of  form,  not  of 
substance,  it  cannot  be  reached  by  subsequent  demurrer  to  replica- 
tion, p.  84. 

Cited  in  Park  v.  Kelly  Axe  Mfg.  Co.,  49  Fed.  622,  6  U.  S.  App.  26. 
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Pleading. —  Plea  in  bar  waives  all  pleas  and  right  to  plead  in 
abatement,  p.  84. 

Followed  in  Cuthbert  v.  Galloway,  35  Fed.  468,  holding  plea  to 
the  merits  waives  plea  to  the  Jurisdiction;  Gruzen  v.  McKaig,  57 
Mu.  459,  to  same  effect  Cited  in  Provisional  Municipality'  v.  Leh- 
man, 57  Fed.  330,  13  U.  S.  App.  411,  holding,  where  party  desires  to 
bring  up  judgment  on  demurrer  for  review,  he  must  stand  by  the 
demurrer  and  not  plead  over  in  bar;  dissenting  opinion  In  Tise  v. 
Shaw,  68  Md.  9,  11  Atl.  583,  arguing  plea  of  infancy  in  suspension  of 
action  is  waived  by  plea  in  bar. 

Bailroads.--  Where  the  several  coupons  of  a  traveller's  ticket  con- 
fine each  company's  liability  to  the  portion  of  the  route  covered 
by  the  coupon,  and  entire  route  is  owned  by  one  corporation, 
though  operating  as  two,  the  limitation  Is  ineffective,  p.  85. 

Cited  in  Pouilin  y.  Canadian  Pacific  Ry.  Co.,  47  Fed.  859,  as 
between  company  and  passenger,  ticket  is  not  regarded  as  conclu- 
sive evidence  of  the  contract,  but  as  a  mere  token  or  voucher  to  the 
carrier's  servants,  who  have  conduct  of  the  train  that  the  bolder 
has  paid  his  fare.  Cited  in  note  in  62  Am.  Dec.  129,  on  power  of 
common  carrier  to  limit  liability  by  notice;  and  in  note  to  62  Am. 
Dec.  130,  on  common  carrier's  power  to  limit  liability  by  express 
agreement;  and  in  note  to  83  Am.  Dec.  688,  to  same  effect 

Appearance. —  If  a  corporation  appear  and  defend  in  a  foreign 
State,  it  is  bound  by  the  Judgment,  p.  86. 

Followed  In  Gray  v.  Quicksilver  Min.  Co.,  10  Sawy.  263.  21  Fed. 
289,  holding  corporation  by  appearing  waives  question  of  Juris- 
diction; Blackbnm  v.  Selma,  etc.,  R.  R.  Co.,  2  Flipp.  535,  536,  F.  C. 
1,467,  holding  foreign  corporation,  by  filing  answer,  waives  right 
to  be  sued  only  in  the  districts  of  the  State  creating  It 

nsading. —  Insufficient  declaration  may  be  cured  by  averments 
In  the  replication,  p.  86. 

12  Wan.  86-102,  20  L.  270,  FRENCH  v.  SHOBMAKBR. 

Appeal  and  error. —  Decree  is  final  and  appealable  where  It  con- 
clusively settles  all  legal  rights  of  parties  involved  in  the  plead- 
ings, p.  98. 

Followed  In  Tuttle  v.  Claflin,  66  Fed.  8,  26  U.  S.  App.  678,  holding 
decree  final  which  awarded  damages,  unless  one  party  should  elect 
to  refer  matter  to  master  within  sixty  days  for  further  proofs;  An- 
drews v.  National  Foundry,  etc..  Works,  73  Fed.  518,  34  U.  S.  App. 
632,  holding  decree  final  in  creditors'  suit  adjudging  liens,  etc.; 
Standard  Blevator  Oo.  v.  Crane  Elevator  Co.,  76  Fed.  772,  46  U.  S. 
App.  411,  decree  adjudging  validity  of  patent  and  granting  injunc^ 
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Hon  against  Infringement,  is  final;  Holland  y.  State,  15  Fla.  551, 
applying  rule  to  Judgment  sustaining  general  demurrer  to  answer. 
Gited  in  00  Am.  Dec.  427,  in  note  on  this  point 

Appeal  and  error. —  Decree  enjoining  defendants  from  exercising 
disputed  rights  and  adjudging  that  equities  are  with  complainant, 
is  final,  p.  08. 

Appeal  and  error. —  Where  Judgment  Is  for  recovery  of  money 
not  otherwise  secured,  the  indemnity  on  appeal  must  be  for  whole 
amount  of  the  decree,  including  damages  for  delay  and  costs  and 
interest  on  appeal,  p.  99. 

Appeal  and  error. —  It  seems  that  after  allowance  of  appeal, 
question  of  sufficiency  of  supersedeas  bond  becomes  cognizable  in 
Supreme  Ck>urt,  p.  99. 

Cited  in  Morrin  y.  Lawler,  91  Fed.  694,  when  appeal  is  perfected, 
substitution  must  be  made  in  appellate  court  Followed  in  Rich- 
ardson y.  Richardson,  82  Mich.  807,  46  N.  W.  671,  the  court  taking 
a  new  supersedeas  bond  in  the  appellate  court  Referred  to  in 
Rose  y.  Richmond  Min.  Co.,  17  Ney.  77,  27  Pac.  1118,  holding,  in 
any  eyent  supersedeias  bond  should  be  ample. 

Denied  in  Jerome  v.  McCarter,  21  WalL  81,  22  L.  517,  holding 
discretion  of  lower  Judge  will  not  be  interfered  with  by  Supreme 
Court 

Appeal  and  error. —  Power  to  issue  supersedeas  to  a  decree  in  a 
subordinate  court  does  not  exist  in  Supreme  Court  where  appeal 
was  not  taken  and  proper  bond  filed  within  ten  days  from  date  of 
decree,  p.  100. 

Followed  in  First  Nat  Bank  y.  McAndrews,  7  Mont  438,  17  Pac. 
656.    Cited  in  Kitchen  y.  Randolph,  93  U.  S.  89,  28  L.  811,  ceviewing 
history  of  supersedeas  statutes;  Bond  v.  South  Carolina  Ry.  Co. 
66  Fed.  188,  refusing  to  postpone  foreclosure  sale  where  no  super 
sedeas  bond  had  been  giyen  on  appeal  from  decree  of  foreclosure. 

Appeal  and  error. —  Where  matter  in  controversy  was  possession 
of  railroad,  interest  of  defendant  in  which  had  been  pledged  as 
security  for  |5,000,  upon  decree  for  complainant  supersedeas  bond 
for  $500  is  not  necessarily  insufficient  p.  100. 

Cited  in  Kountze  y.  Omaha  Hotel  Co.,  107  U.  S.  389,  27  L.  613. 
2  8.  Ct  921,  holding,  upon  appeal  from  decree  of  foreclosure,  su- 
persedeas only  covers  waste  and  deterioration  of  mortgaged  prop- 
erty. 

Appeal  and  error. —  Unless  record  shows  the  contrary,  It  will 
be  presumed  that  amount  of  supersedeas  bond  is  sufficient,  p.  100. 

Appeal  from  a  decree  enjoining  defendant  from  certain  proceed- 
ing will  not  prevent  the  courts  ordering  defendant  to  desist  from 
another  suit  in  another  Federal  court  even  though  there  has  beer 
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given  an  Indemnity  bond  on  the  appeal,  and  there  are  new  parties 
in  the  second  snlt,  p.  102. 

Cited  In  May  y.  Printup,  58  Ga.  135,  appro vingiy;  also  in  Bz 
parte  Dunn,  6  a  a  80&,  discnssing  effect  of  writ  of  error  as  stay 
of  proceedings. 

12  Wall.  102-121,  20  L.  281,  FOWLER  y.  RATHBONBS. 

Shipping. —  Where  several  parties  are  engaged  In  same  sea-risk, 
and  one,  In  a  moment  of  imminent  peril,  makes  a  sacrifice  to  avoid 
impending  danger,  or  incurs  extraordinary  expenses  to  promote 
safety  of  all,  the  sacrifice  and  expenses  mast  be  assessed  propor- 
tionately upon  the  interests  which  were  exposed  and  saved,  p.  114. 

Cited  In  Hobson  v.  Lord,  92  U.  S.  400,  23  L.  616,  holding  the 
greater  and  more  imminent  the  peril,  the  more  meritorious  the 
claim;  Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed.  675,  holding  pro- 
peller which  cuts  loose  its  tow  in  time  of  peril  must  contribute  by 
general  average;  N.  W.  Transp.  Co.  v.  Continental  Ins.  Co.. 
24  Fed.  174,  holding  damage  from  voluntary  stranding  recoverable 
under  policy  of  insurance  against  loss  and  general  average;  The 
L'Amerlque,  35  Fed.  841,  holding  expense  of  unloading  cargo  of 
stranded  vessel  is  subject  of  general  average;  N.  W.  Transp.  Co.  v. 
Boston,  etc,  Ins.  Co.,  41  Fed.  805,  allowing  general  average  where 
damage  resulted  from  storm  which  arose  after  vessel  had  stranded; 
The  Roanoke,  46  Fed.  299,  holding  damage  by  water  poured  on 
cargo  to  extinguish  fire  is  subject  of  general  average.  And  see  14 
Am.  Dec  613,  614,  note 

Distinguished  in  Ralli  v.  Troop,  157  U.  S.  395,  39  L.  747,  15  &  Ct 
660,  holding  scuttUng  of  vessel  by  port  wardens  in  port  to  prevent 
b^  burning,  Is  not  case  for  general  average;  Shoe  v.  Low  Moor 
Iron  Ca,  46  Fed.  128,  no  general  average  is  permitted  where  vol- 
untary stranding  is  no  benefit  to  either  vessel  or  cargo;  Bmery  v. 
Huntington,  109  Mass.  436,  12  Am.  Rep.  730,  holding  expenses  for 
repairs  occasioned  by  collision,  made  intentionally,  to  avoid  col- 
lision in  a  different  part  of  the  vessel,  are  not  properly  subject  of 
general  average. 

Shipping. —  Repairs  rendered  necessary  to  the  vessel  by  the  ordi- 
nary perils  of  navigation,  to  enable  her  to  prosecute  her  voyage 
to  her  port  of  destination,  must  be  borne  by  the  owners,  p.  117. 

Cited  in  Hobson  v.  Lord,  92  U.  S.  407,  23  L.  019,  allowing  services 
of  crew  in  general  average. 

Shipping. —  Where  ship  and  cargo  are  in  imminent  peril,  and 
ship  is  Yoluntarily  stranded  to  save  the  whole  adventure,  cargo 
saved  must  contribntft  by  general  average  to  expense  of  getting 
her  off,  p.  11& 

Shipping. —  Stranding  of  vessel  in  shoal  water  to  prevent  her 
sinking  in  deep  water,  thereby  increasing  danger  to  ship  in  favor 
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of  safetj  of  cargo,  is  a  yoluntary  stranding,  entitling  ship  to  general 
average,  p.  118b 

Appeal  and  error. — Facts  found  by  a  Jury  cannot  be  re-ezam* 
Ined  in  Supreme  Conrt,  p.  119. 

Shipping.—  Where  it  was  impossible  to  tell  how  much  of  damage 
to  vessel  resulted  from  voluntary  stranding  and  how  much  from 
swelling  of  her  cargo,  jury  may  not  assume  that  one-half  was 
occasioned  by  each,  p.  120. 

Shipping.— Whether  a  cargo  was  damaged  by  voluntary  strand* 
ing  or  by  antecedent  peril  of  the  sea  is  a  question  of  fact  for  the 
Jury,  p.  120. 

Shipping.— Damage  by  water  to  cargo  from  holes  cut  In  the 
vessel  by  ice  are  not  ground  for  contribution  by  general  average, 
p.  120. 

Shipping.— Where  a  general  average  bond  made  certain  provUh 
ions  relating  to  adjustment,  jury  may  be  instructed  to  render 
verdict  for  plaintiff  if  they  find  adjustment  to  have  been  according 
to  those  provisions,  p.  121. 

Cited  in  Ck>nrad  v.  De  Montcourt,  188  Mo.  823,  89  &  W.  806» 
generally. 

12  WalL  121-129,  20  li.  279,  NOONAN  v.  BBADLITT. 

Executors  and  administrators. —  Foreign  administrators  may  ap- 
pear on  appeal  in  defense  of  decree  rendered  in  favor  of  decedent 
in  his  lifetime  even  in  absence  of  statutory  authority,  p.  128. 

Ai^eal  and  error. —  Supreme  Court  possesses  no  power  to  re- 
view its  own  final  judgments  or  decrees  at  a  term  subsequent  to 
the  term  when  rendered,  p.  129. 

Cited  in  Tyler  v.  Magwire,  17  Wall.  286,  21  L.  684,  holding  juris- 
dictional question  cannot  be  raised  after  case  has  been  decided 
and  cause  remanded  to  State  Supreme  Court  for  final  judgment; 
Ex  parte  Friday,  43  Fed.  918,  a  sentence  given  at  one  term  cannot 
be  set  aside  and  a  more  severe  one  imposed  at  a  subsequent  term; 
Klever  v.  Seawall,  65  Fed.  378,  22  U.  S.  App.  458,  rule  applies  to 
Circuit  Court;  Hart  v.  Stribling,  25  Fla.  445,  6  So.  466,  whatever  has 
been  decided  upon  appeal  cannot  be  re-examined  upon  subsequent 
appeal  between  the  same  parties;  Goodrich  v.  Wilson,  135  Mass.  33, 
upon  motion  to  affirm  in  accordance  with  mandate  of  Supreme 
Court,  question  of  effect  of  intermediate  Insolvency  may  not  be 
tried. 

Appeal  and  error. —  Where  judgment  has  been  rendered  on  ap- 
peal it  cannot  be  attacked  after  lapse  of  nine  terms  by  a  motion 
to  certify  that  the  appeal  had  abated  before  the  rendition,  p.  129l 
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will  be  caxicelled  although  a  Hen  on  the  land  la  claimed  by  Judg- 
ment against  the  grantee,  pp.  157,  158. 

Cited  with  approval  In  Snyder  y.  Martin,  17  W.  Va.  800,  41  Am. 
Rep.  672,  collecting  authorities,  and  holding  purchaser  of  land  by 
parol  In  possession  will  be  protected  in  equity  against  subsequent 
Judgment  creditor  of  vendor.    See  valuable  note  In  93  Am.  Dec  847. 

Ck>n.tract8.—  Actual  violence  is  not  necessary  to  constitute  duress; 
moral  compulsion  by  threats  of  Injury  by  imprisonment,  etc.  Is 
sufQcient  to  Invalidate  a  contract,  p.  158. 

Oited  with  approval  In  Hartford  Fire  Ins.  Ck>.  v.  Kirkpatrick,  111 
Ala.  467,  20  So.  654,  collecting  authorities,  and  holding  settlement 
of  claim  under  policy,  procured  by  threats  of  imprisonment,  void; 
Kennedy  v.  Roberts,  105  Iowa,  528,  75  N.  W.  865,  refusing  recovery 
on  note  procured  by  threats  of  arrest;  Hatch  v.  Barrett,  34  Kan.  235, 
8  Pac.  137,  holding  note  procured  by  duress  void  in  handli  of  bona 
fide  holder;  TiUman  v.  Ryan,  168  Pa.  St  492,  32  AtL  90,  granting  re- 
covery of  money  obtained  by  arrest  of  party.  See  note  in  4  Am. 
Dec  172. 

Distinguished  In  United  States  v.  Huckabee,  16  WalL  482,  21  L. 
464,  holding  no  duress  in  sale  of  iron  works  to  Ck>nfederacy  after 
consultation  and  refusing  recovery  for  seizure;  Mason  v.  United 
States,  17  WalL  74,  21  L.  566,  holding  change  In  contract  for 
muskets,  by  government,  without  duress,  and  refusing  recovery; 
Wood  V.  Craft,  85  Ala.  263,  4  So.  650,  refusing  to  set  aside  convey- 
ance for  duress  by  third  party  where  price  was  adeqcfate,  deed  duly 
acknowledged,  etc 

Judgments  were  not  liens  at  common  law,  but  by  United  States 
statutes  Judgments  of  Federal  courts  have  the  same  effect  as  Judg- 
ments of  State  courts  in  the  respective  Federal  districts,  p.  158. 

Cited  with  approval  in  Cooke  v.  Avery,  147  U.  8.  387,  87  L,  218, 

13  S.  Ct  345,  holding  Federal  court  has  Jurisdiction  to  try  title  to 
land,  resting  on  validity  of  lien  acquired  by  Judgment  of  Federal 
court;  Thompson  v.  Avery,  11  Utah,  234,  39  Pac.  835,  holding  Judg- 
ment of  fine  in  criminal  action  recovered  by  United  States  creates 
a  lien,  subject  to  statute  of  limitations. 

Judgment  liens  confer  a  right  to  levy  on  land  to  the  exclusion  of 
other  adverse  interests  subsequently  acquired,  but  constitute  no 
property  or  right  in  the  land  itself,  p.  158. 

Cited  with  approval  in  Meier  v.  Kelly,  22  Or.  139,  29  Pac  267,  hold- 
ing lien  attaches  only  to  actual  interest  of  Judgment  debtor  In  land, 
and  determining  rights  in  land;  Borst  v.  Nalle,  28  Gralt  488,  col- 
lecting authorities,  and  holding  land  transferred  to  agent  to  facili- 
tate sale,  not  liable  for  agent* s  debts.  See  valuable  note  in  98  Aul 
Dec.  346. 
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12  WaU.  169-1(12,  20  L.  259,  HILLBB  y.  THB  STATB. 

Courts.—  A  motion  to  advance  a  cause  on  Supreme  Ck>nrt  calendar, 
is  not  granted  as  of  conrse  eyen  when  both  parties  concur;  the  case 
must  be  <me  giyen  such  preference  by  law,  p.  161. 

Courts. —  Quo  warranto  to  try  title  of  railroad  directors  brought 
in  name  of  State  will  not  be  advanced  on  Supreme  Ck>urt  calendar, 
under  statute  of  1870  giving  preference  to  causes  wherein  a  State 
is  a  party,  p.  102. 

Followed  in  Spratt  v.  Oity  of  JafcksonvlUe,  29  Fla.  178,  10  So.  786, 
reviewing  authorities,  and  refusing  to  advance  a  case  not  within 
the  provisions  of  the  court  rules. 

12  WalL  16S-164,  20  L.  260,  WARD  v.  MARYLAND. 

Courts.—  On  error  to  State  court  after  conviction  for  trading  with- 
out a  license  where  party  is  not  In  Jail,  cause  will  not  be  advanced 
on  Supreme  CJourt  calendar,  under  statute  of  1870  or  thirtieth  nde 
of  court,  on  motion  of  plaintiff  in  error,  p.  164. 

Cited,  arguendo,  in  Miller  v.  Texas,  158  tJ.  S.  589,  88  L.  814,  14  S. 
Ot  876,  dismissing  writ  of  error  where  Federal  question  was  first 
raised  on  motion  for  rehearing  in  appellate  State  court 

Biiscellaneous. —  Cited  to  points  subsequently  decided  in  this  case 
in  Machine  Co.  v.  Gage,  100  U.  &  678,  679,  25  L.  755,  756,  Range 
Ca  V.  Carver,  118  N.  C.  835,  24  8.  B.  354,  and  Miller  v.  Texas, 
158  U.  S.  539,  38  L.  814,  14  S.  Ct  876,  all  holding  State  tax  on  all 
peddlers  valid. 

tl  Wall.  164^166,  20  H  864,  INSURANCE  CO.  v.  HnCHBBRGBR& 

Appeal  and  error.— Where  writ  of  error  having  been  taken  out 
for  delay.  Judgment  below  was  affirmed  with  10  per  cent,  dam- 
ages in  addition  to  interest,  p.  166. 

Not  dted. 

12  Wan.  167-178,  20  L.  882,  THE  STBAMBK  SYRAOUBBL 

Collision.— A  towboat  is  liable  for  a  collision  caused  by  its 
negligence  although  by  special  agreement  a  canal-boat  Is  being 
towed  at  her  own  risk,  p.  171. 

Cited  with  approval  in  Compania,  etc.,  v.  Brauer,  168  IT.  8.  120, 
42  L.  405,  18  S.  Ct.  16,  collecting  authoritiee,  and  holding  steam- 
ship company  liable  for  negligent  loss  of  cattle  notwithstanding 
exemption  by  bill  of  hiding;  The  John  G.  Stevens,  170  U.  S.  126,  42 
L.  974,  18  S.  Ct  549,  applying  rule  and  enforcing  Hen  for  damages; 
Deems  v.  Albany  &  Canal  Line,  14  Blatchf .  478,  F.  C.  3,736,  applying 
rule;  The  James  Jackson,  9  Fed.  616,  holding  tug  liable  for  negli- 
gent loss  of  oil  barge  by  fire;  The  American  Bagle,  54  Fed.  1013, 
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holding  tug  liable  for  loss  of  tow  negligently  tied  up  to  dock  dariD« 
night    See  valuable  note  in  45  Am.  Dec  56. 

Towage.— Although  the  law  has  not  imposed  on  a  towboat  the 
obligations  of  a  common  carrier,  it  does  require  care»  caution  and 
maritime  skill,  p.  171. 

Cited  with  approval  in  The  John  G.  Stevens,  170  U.  S.  126.  42  L. 
974,  18  S.  Ct  549,  holding  towboat  Uable  for  negligently  bringing 
tow  into  collision  with  third  vessel;  The  Adelia,  1  Hask.  508,  F.  G. 
79.  holding  towboat  liable  for  ipjury  to  tow  by  striking  rocks; 
Deems  v.  Albany  &  Canal  Line,  14  Blatchf .  478,  F.  0.  8,736,  holding 
towboat  liable  for  loss  of  tow  through  negligent  collision;  The 
Stranger,  1  Brown,  284,  F.  C.  13.525,  holding  tug  not  liable  for 
Injury  by  sudden  unexplained  sheering  of  tow;  The  James  Jackson, 
9  Fed.  616,  holding  tug  liable  for  negligent  loss  of  oil  barge  by 
fire;  The  American  Bagle,  54  Fed.  1013,  holding  tug  liable  for  loss 
of  tow  negligently  tied  up  to  dock  during  night;  The  Minnie,  87  Fed. 
784,  holding  tug  liable  for  injury  to  vessel  at  anchor  by  bringing 
her  tow  into  collision;  Brady  v.  Jefferson,  5  Houst  81,  collecting 
authorities,  and  holding  tugowners  liable  for  injury  to  thhrd  vessel 
by  collision  with  long  tow;  dissenting  opinion  In  Brady  v.  Jefferson, 
5  Houst  86,  majority  holding  tug  liable  for  injury  to  third  vessel 
by  collision  with  long  tow. 

Collision.— Although  the  master  of  a  vessel  could  not  have  pre- 
vented a  collision  at  the  moment  it  occurred,  this  will  not  excuse 
him  if  he  could  have  avoided  it  by  timely  measures  of  precaution, 
p.  172. 

A  Dproved  in  Deems  v.  Albany  &  Canal  Line,  14  Blatchf.  478,  F.  C. 
8,736,  holding  towboat  liable  for  loss  of  tow  through  negligent 
collision. 

Collision. —  A  towboat  is  liable  for  collision  in  attempting  to  tow 
a  long  string  of  canal-boats  through  a  crowded  harbor  when  a 
strong  tide  was  running,  p.  173. 

Cited  with  approval  in  The  Brooklyn,  2  Ben.  550,  F.  C  1,938.  hold- 
ing towboat  liable  for  loss  of  tow  In  harbor  when  strong  wind  was 
blowing. 

Admiralty. —  In  admiralty  an  omission  to  state  some  facts  which 
prove  to  be  material,  but  which  cannot  have  occasioned  any  sur- 
prise to  the  opposite  party,  will  not  be  allowed  to  work  any  injury 
to  libellant  if  he  had  no  design  in  omitting  them,  p.  173. 

Cited  with  approval  In  The  Stephen  Morgan,  94  U.  S.  608,  24  L. 
267,  applying  rule  and  dividing  damages  for  collision  where  both 
vessels  were  at  fault:  The  Cambridge,  2  Low.  25,  F.  G.  2,334,  col- 
lecting authorities,  and  holding  libellant  for  collision  can  rely  on 
faults  not  alleged;  The  Coleman,  1  Brown,  461,  F.  C.  2,981,  applying 
rule  and  holding  tug  and  tow  Jointly  liable  for  collision  with  third 
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Tessel;  Holmes  v.  O.  &  0.  Ry.,  6  Sawy.  265,  5  Fed.  76,  awarding 
damages  for  negligent  death  of  passenger  on  railway  ferry-boat: 
The  Maryland,  19  Fed.  557,  holding  tug  and  third  vessel  Jointly 
liable  for  damage  to  tow  by  negligent  collision. 

Admiralty. — There  Is  no  doctrine  of  mere  technical  variance  In 
admiralty,  and  It  Is  duty  of  court  to  extract  whole  case  from  record 
and  decide  accordingly,  p.  178. 

Cited  with  approval  In  The  Gazelle,  etc.,  128  U.  8.  487,  82  L.  600, 
9  S.  Ct  143,  applying  rule  In  cross-Ubels  for  breaches  of  charter- 
party;  The  Cambridge,  2  Low.  24,  F.  O.  2,334,  collecting  authorities, 
and  holding  llbellant  for  collision  can  rely  on  faults  not  alleged; 
The  Maryland,  19  Fed.  557,  holding  tug  and  third  vessel  Jointly 
liable  for  damages  to  tow  through  negligent  collision. 

Collision. —  In  action  for  collision,  an  omission  herein  to  stata 
failure  of  towboat  to  stop  as  a  fault,  held  not  Injurious,  p.  17& 

12  Wan.  17^175,  20  L.  865,  HANDLIN  v.  WICKLIFFB. 

States. —  Appointment  of  a  Judge  by  a  military  governor  during 
the  Rebellion,  was  subject  to  revocation  by  such  governor  or  his 
successor,  p.  174. 

Cited  with  approval  In  Pennywit  v.  Baton,  15  WalL  884,  21  L. 
114,  dismissing  writ  of  error  prosecuted  for  delay. 

States. —  Authority  of  a  Judge  appointed  by  a  military  governor 
during  Rebellion  ceased  of  necessity  on  the  adoption  of  a  new  State 
Constitution,  without  military  control,  p.  175. 

Cited  In  dissenting  opinion  In  Mechanics,  etc.,  Bank  v.  Union 
Bank,  22  WalL  806,  22  L.  877,  majority  holding  court  established 
in  captured  Confederate  territory  by  military  authority,  presumed 
to  have  been  authorized  by  president  Cited,  arguendo,  in  Bets  v. 
lUinois  Cent  R.  B.,  52  La.  Ann.  — ,  24  So.  65a 

12  WalL  17&-176,  20  L.  884,  UNITED  STATES  v.  CRUSELL. 

Continuance. —  Application  for  continuance  of  an  appeal  from 
Court  of  Claims,  founded  on  flact  that  a  motion  for  new  trial  has 
been  made,  will  be  granted  when  not  for  purpose  of  indefinite 
postponement,  p.  176. 

Approved  in  United  States  v.  Young,  94  U.  S.  259,  24  L.  158,  dis- 
missing appeal  where  Court  of  Claims  has  granted  a  new  trlaL 

New  triaL— An  objection  that  the  statutory  limitation  of  the 
time  for  moving  for  a  new  trial  has  elapsed,  should  be  addressed 
to  the  lower  court,  and  not  to  the  appellate  court,  in  opposition  to 
an  application  for  the  continuance  of  an  appeal  on  the  ground  of 
such  motion,  p.  176. 
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Oited  In  Belknap  t.  United  States,  150  U.  8.  581,  87  L.  1192,  14 
8.  Gt  184,  collecting  authorities,  and  refusing  recoyerjr  to  Indian 
agent  accepting  salary  appropriated  by  Ck>ngres8,  tmt  less  tban 
amount  allowed  by  general  law. 

12  WalL  177-181,  20  L.  881,  UNITBD  8TATB»  T.  AliBXANDBB. 

Statutes  are  to  be  construed  as  operating  prospectirely,  imlsss 
a  contrary  intent  appears  beyond  doubt,  p.  179. 

Pensions. —  Where  act  of  1848  provided  for  pensions  to  widows 
of  revolutionary  soldiers  married  before  1800,  and  act  of  1863  gave 
pensions  to  those  married  after  1800  **in  the  same  manner,'*  the 
latter  were  entitled  to  pensions  only  from  date  of  later  act,  p.  181. 

Cited,  arguendo,  in  Northern  Pacific  R.  B.  v.  Barnes,  2  N.  Dak. 
300,  51  N.  W.  401. 

Statutes. —  In  construing  a  statute,  long-standing  construction 
given  by  department  whose  duty  it  was  to  act  under  it,  is  entitled 
to  great  weight,  p.  181. 

Cited  with  approval  in  Hahn  t.  United  States,  107  U.  8.  40«,  :ei 
L.  529,  2  S.  Ct.  497,  refusing  recovery  to  customs  officer  seeking  to 
share  in  fines  and  penalties  under  treasury  regulations;  Brown  v. 
United  States,  113  U.  S.  571,  28  L.  1080,  5  a  Ct  650,  collecting  au- 
thorities, and  applying  rule  in  holding  act  relating  to  retirement 
of  naval  ofiicers  applicable  to  warrant  officers;  ScheD  y.  Fauch6, 
138  U.  a  572,  34  L.  1048,  11  a  Ct  380,  holdhug  protest  ymlld,  and 
granting  recovery  of  duties  illegally  exacted. 

12  WalL   181-193,  20  L.  306^   HOFFMANN  T.  BANK  OF  MOr 
WAUKSB. 

Bills  and  notes. —  By  acceptance  of  a  blD,  the  rignatnrss  of 
drawers,  and  their  competency  is  admitted,  pp.  188,  198. 

Cited  with  approval  in  Jarvis  v.  Wilson,  46  Coon.  88,  88  Am. 
Bep.  21,  collecting  cases,  acceptor  cannot  set  up  want  of  funds  hi 
defense;  First  Nat  Bank  v.  Bicker,  71  m.  440,  22  Am.  Bep,  106, 
collecting  cases,  cannot  recow  for  forged  che^;  Johnson  y.  Com- 
motdal  Bank,  27  W.  Va.  857.  55  Am.  Bep,  894,  collecting  cases, 
payment  of  forged  check  purported  to  bo  mado  liy  payor,  not  lo^ 
coversble. 

BUls  and  notao.-— An  acceptor  agrees  to  pay  to  lawfol  hoUsr 
tht  fun  amount  of  bill,  tf  duly  preooitsd  wbsa  dQ%  aoestdli^  to 
tsBor  of  acceptance,  p.  186L 

Bnis  and  notes. —  Drawers  are  not  Uabls  to  koMsrs  unless  there 
Is  due  presentation  and  a  refusal  to  pay  by  acceptor,  p.  187. 

BUls  and  notso. —  Payment  by  acceptor  cannot  be  recovered  back, 
unless  fraud  or  no  consideration  In  its  tncn^tion,  and  sn^  ftet  |^ 

were  known  to  holder  at  time  he  became  such,  p^  ISSi 
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Cited  with  approyal  in  Qmmbach  t.  Hirsch,  17  Tex.  Oiy.  App. 
620,  43  8.  W.  1032,  acceptor  cannot  rescind  for  mistake  in  beUeying 
he  held  funds  of  drawer. 

Bills  and  notes. —  Where  a  bill,  accompanied  by  bill  of  lading, 
is  accepted  and  paid  to  innocent  holders  for  value,  in  due  course 
of  business,  the  amount  cannot  be  recoyered  back,  though  bill  of 
lading  is  a  forgery,  p.  190. 

Gited  with  approval  in  Randolph  v.  Merchants'  Bank,  7  Baxt.  482, 
collecting  cases,  but  allowing  recovery  of  amount  guaranteed  by 
payee.  Oited,  arguendo,  in  Bobinson  v.  Memphis,  etc.,  B.,  9  Fed. 
135,  railr6ad  not  Uable  for  draft  paid  in  reliance  dn  fraudulent  bill 
of  lading;  Morse  v.  Chicago,  etc.,  By.,  73  Iowa,  238,  84  N.  W.  828, 
and  Landa  v.  Lattin,  —  Tex.  Civ.  App.  — ,  46  S.  W.  53. 

Bills  and  notes. —  As  between  drawer  and  acceptor,  or  payee 
and  drawer,  failure  of  consideration  is  a  good  defense,  p.  191. 

Bills  and  notes. —  As  between  remote  parties,  e.  g.,  acceptor  and 
payee,  who  takes  without  notice  and  before  maturity,  failure  of  con- 
sideration or  fraud  is  no  defense,  unless  there  is  a  failure  in  both 
transfers,  pp.  191,  192. 

Gited  with  approval  in  Ooeti  t.  Bank,  119  U.  S.  556,  80  L.  617, 
7  S.  Ct.  820,  acceptor  bound  to  pay  forged  bill;  Bank  v.  Ellis,  6 
Sawy.  100,  F.  O.  859,  accommodation  party  can  only  show  want  of 
consi4eration  against  accommodated;  Heuertematte  v.  Morris,  101 
N.  Y.  71,  54  Am.  Bep.  661,  4  N.  B.  4,  collecting  cases,  payee,  without 
notice,  acquiring  before  acceptance,  though  fraudulent,  may  re- 
cover; Bandolph  v.  Merchants'  Bank,  T^Baxt  462,  collecting  cases, 
allowing  recovery  for  sum  guaranteed  by  payee;  Bank  v.  Bvants, 
2  Tex.  Civ.  App.  668,  acceptor,  after  plaintiir  acquired  bill,  cannot 
raise  absence  of  consideration. 

Bills  and  notes. —  In  suit  by  remote  indorsee  against  acceptor, 
if  any  intermediate  holder  gave  value,  it  sustains  holder's  title, 
p.  191. 

Cited  with  approval  in  Bank  ▼.  Bills,  6  SAwy.  100,  F.  a  859,  ac- 
commodation party  can  only  show  want  of  consideration  aS^ainst 
accommodated;  Levy  v.  Ford.  41  La.  Ann.  879,  6  So.  674,  taker  of 
a  reissued  note,  before  maturity,  may  recover,  if  intervening  party 
took  in  good  faith.    See  note,  68  Am.  Dec.  766. 

Bills  and  notes. —  One  discounting  a  bill  for  drawer  is  a  stranger 
to  acceptor  in  respect  to  consideration  of  acceptance,  whether  ac- 
cepted before  or  after  payee  receives  it,  p.  193. 

Cited  with  approval  in  American,  etc..  Bank  v.  Gluck,  68  Minn. 
134,  70  N.  W.  1086,  collecting  cases,  rights  of  bona  fide  holder  are 
same,  whether  acquired  before  or  after  acceptance. 

Bills  and  notes. —  Payment  to  payees  of  a  bill  in  pursuance  of  a 
legal  obligation,  cannot  be  recovered  back,  p.  193. 
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commerce;  Webb  y.  Dunn,  18  Fla.  724,  holding  State  statute  allow- 
ing harbor  master  to  charge  a  fee  to  every  vessel  entering  port, 
unconstitutional;  Benedict  v.  Columbus  Construction  Co.,  49  N.  J. 
Eq.  41,  23  AtL  491,  holding  State  legislation  preventing  transporta- 
tion of  natural  gas  beyond  the  State  limits,  void.  See  note  in  29 
Am.  St  Bep.  713. 

Taxation.— Authority  of  Congress  to  tax  does  not  supersede 
power  of  States  to  tax  for  support  of  their  own  governments, 
p.  214. 

Commerce.— Levying  and  collecting  taxes,  duties,  imposts  and 
excises  is  a  branch  of  the  taxing  power  and  not  of  the  power  to 
regulate  commerce,  p.  215. 

Commerce.—  Congress  has  power  to  impose  tonnage  duties,  p.  216. 

Statutes.— Legislative  enactments  where  the  language  is  unam- 
biguous, cannot  be  changed  by  construction,  nor  can  the  language 
he  divested  of  Its  plain  and  obvious  meaning,  p.  217. 

Commerce. —  State  tax  on  steamboats  plying  in  navigable  waters 
of  State,  at  a  certain  rate  per  ton  of  registered  tonnage,  is  not  a 
property  tax  but  a  duty  of  tonnage  and  unconstitutional,  p.  218. 

Cited  and  principle  followed  in  Peete  x.  Morgan,  19  Wall.  584,  22 
L.  202,  holding  State  cannot  impose  tonnage  tax  on  vessels  owned 
in  foreign  port;  Cannon  v.  New  Orleans,  20  Wall.  581,  22  L.  420, 
holding  city  tonnage  tax  on  all  vessels  mooring  in  port  void;  Inman 
Steamship  Ca  v.  Tinker,  94  U.  S.  244,  24  L.  122,  collecting  au- 
thorities, and  holding  State  statute  imposing  tonnage  tax  on  all 
vessels  entering  harbor  void;  Machine  Co.  v.  Gage,  100  U.  S.  678, 
25  L.  755,  holding  State  tax  on  all  sewing-machine  peddlers  valid; 
Booth  V.  Lloyd,  33  Fed.  598,  holding  State  tonnage  tax  on  oyster 
boats  void;  Ferrari  v.  Board  of  Health,  etc.,  24  Fla.  413,  5  So.  4, 
holding  quarantine  charges  based  on  tonnage  invalid;  Board  of 
Harbor  Commrs.  v.  Pashley,  19  S.  O.  320,  holding  tax  on  vessels 
based  on  "length  over  all"  in  feet  void;  St  Louis  v.  Schulenberg, 
etc..  Lumber  Co.,  13  Mo.  App.  60,  holding  city  cannot  collect  wharf- 
age for  goods  landed  beyond  its  wharf;  dissenting  opinion  in 
Norfolk,  etc.,  B.  B.  v.  Commonwealth,  88  Va.  109,  13  S.  B.  344,  13 
L.  B.  A.  112,  and  n.,  majority  holding  State  statute  prohibiting 
running  of  trains  on  Sunday  void  as  applied  to  interstate  traffic. 
See  exhaustive  note  In  27  Am.  St  Bep.  556. 

Distinguished  In  Sherlock  v.  Ailing,  93  U.  S.  103,  23  L.  820,  hold- 
ing State  statute  allowing  recovery  for  death  or  injury  by  marine 
torts  valid  (affirming  S.  C,  44  Ind.  195);  Packet  Co.  v.  Keokuk, 
95  n.  S.  86.  24  L.  380,  holding  city  can  charge  wharfage  propor- 
tioned to  tonnage  of  vessels;  Transportation  Co.  v.  Wheeling,  99 
U.  S.  2S4,  25  L.  415,  holding  registered  steamboats  may  be  taxed 
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as  property  of  their  home  port  (affirming  8.  0.,  9  W.  Va.  178,  27 
Am.  Bep.  554);  Wiggins  Ferry  Ck>.  v.  £ast  St.  Louis,  107  U.  S.  376, 
27  L.  423,  2  S.  Ct  266,  holding  license  tas  on  interstate  ferry 
valid;  Morgan  8.  8.  Go.  y.  Louisiana,  etc,  118  U.  8.  462,  30  L. 
241,  6  8.  Ct.  1118,  collecting  authorities  and  holding  fees  imposed 
on  vessels  by  8tate  quarantine  laws  yalid,  affirming  8.  O.,  36  La. 
Ann.  669. 

Taxation.— Usually  injunction  will  not  be  granted  to  restrain 
collection  of  illegal  taxes,  but  party  Is  required  to  pay  tax  ant] 
seek  redress  In  assumpsit  against  collector,  p.  223. 

Appeal  and  error. —  Where  no  objection  is  taken  to  form  of  rem- 
edy employed,  Supreme  Ck>urt  will  assume  that  It  was  regarded 
in  court  below  as  appropriate,  p.  228. 

12  Wall.  226-282,  20  L.  886,  JUNOTION  R.  R.  00.  T.  BANK  OF 
ASHLAND. 

ETldence.— Agreement  under  seal  for  payment  of  money  cannot 
be  received  to  support  common  money  counts,  p.  229. 

TTsury.—  Determination  whether  a  contract  is  or  la  not  usurious 
depends  on  law  of  place  where  the  money  is  made  payable,  but  par- 
ties may  stipulate  in  accordance  with  law  of  place  where  contract 
is  made,  p.  229. 

Cited  with  approval  in  Dygert  v.  Vermont  L.  ft  Trust  Co.,  94 
Fed.  914,  holding  note  not  usurious  where  payable,  valid;  Com- 
missioners etc.  y.  Atlantic,  etc.,  R.  R.,  77  N.  C.  294,  enjoining  pay- 
luent  on  usurious  railroad  bonds.  Cited,  arguendo,  in  Atkinson  v. 
Allen,  71  Fed.  59,  36  U.  8.  App.  255.  See  notes  in  46  Am.  St. 
Rep.  202,  55  Am.  St  Rep.  77& 

TTsury.—  By  New  York  law  of  1850,  no  corporation  can  interpose 
defense  of  usury,  p.  229. 

Cited  In  Hubbard  v.  Tod,  171  U.  8.  501,  19  8.  Ot  24,  applying  rule 
in  determining  title  to  railroad  bonds  in  bankruptcy  proceedings; 
Commissioners,  etc.  v.  Atlantic,  etc.,  R.  R.,  77  N.  C.  294,  holding 
rule  not  applicable  to  North  Carolina  corporation  sued  in  North 
Carolina  on  bonds  delivered  and  payable  in  New  York. 

Courts.— Federal  courts  take  Judicial  notice  of  laws  of  every 
State,  pp.  229,  230. 

Cited  and  principle  applied  in  Hanley  v.  Donoghue,  116  U.  8.  6, 
29  L.  537,  6  8.  Ct  245,  collecting  authorities,  and  applying  rule 
In  action  in  one  State  to  enforce  a  Judgment  procured  in  another; 
Union  Pacific  Ry.  v.  Wyler,  158  U.  8.  296,  89  L.  990,  15  8.  Ct. 
882,  applying  rule  in  action  for  injury  to  railroad  employee;  Swam? 
V.  Swann,  21  Fed.  300,  enforcing  promissory  note  made  on  Sunday, 
valid  by  law  of  State  where  made.    Cited,  arguendo,  in  Cluck  v. 
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The  State,  40  Ind.  278.    See  note  In  U  Am.  Dec  781.  782,  89  Am. 
Dec  678. 

TTsnry.—  Statute  anthorising  railroads  to  sell  their  bonds  or  notes 
at  rates  and  prices  in  the  discretion  of  the  directors  Is  tantamount 
to  a  repeal  of  the  usurer  laws  as  to  such  companies,  p.  280. 

Approved  In  Metropolitan  Trust  Oa,  etc  y.  Oolumbus,  etc, 
B.  B.,  03  Fed.  704,  applying  rule  in  construing  contract  for  pur- 
chase of  railroad  equipment    See  note  in  46  Am.  St  Bep.  202. 

Appeal  and  error. —  Although  demurrer  to  plea  was  wrongly  sus- 
tained. Judgment  will  not  be  reversed  where  same  defense  was 
put  in  issue  under  different  plea,  p.  281. 

See  note  In  4  McOrary,  46S. 

TriaL— Question  whether  a  negotiation  of  bonds  was  a  sale  or 
a  loan  Is  ordinarily  one  of  fact;  but  it  is  a  question  of  law  If  some 
fact  is  admitted  or  proved  which  is  Irreconcilable  with  one  con- 
clusion or  the  other,  p.  231. 

Bonds. —  A  party  can  sell  Its  own  obUgations  to  pay  mon^  when 
authorised  by  law  to  do  so,  p.  231« 

Sales.— Exaction  of  collateral  security  for  paymoit  of  bonds  Is 
not  irreconcilable  with  a  sale,  p.  281. 

Sales. —  Negotiation  of  bonds  by  a  railroad  where  payment  is 
guaranteed  by  third  parties  Is  a  sale  and  not  a  loan,  p.  232. 

12  WalL  232-246,  20  L.  860,  UNITED  STATES  v.  CHILD. 

United  States. —  Where  claimants  present  their  claims  to  a  spe- 
cial commission  which  does  not  allow  the  full  amount,  but  claim- 
ants receive  the  reduced  amount  and  give  a  receipt  in  full  therefor, 
without  objection,  they  cannot  recover  the  difference,  p.  243. 

Approved  in  United  States  v.  Clyde,  13  WalL  87,  20  L.  480,  Mason 
V.  United  States,  17  Wall.  78,  21  L.  566,  Sisson,  etc  v.  Baltimore, 
51  Md.  08,  and  Board  of  County  Commrs.,  etc.  v.  SeawelL  3  Okla. 
287,  41  Pac.  594,  all  applying  rule;  United  States  v.  Justice,  14 
WalL  550,  20  L.  756,  refusing  recovery,  although  no  receipt  in  full 
was  given;  Savage  v.  United  States,  92  U.  S.  388,  23  L.  662,  refusing 
recovery  to  one  who  surrendered  United  States  treasury  notes  for 
depreciated  legal-tender  notes;  United  States  v.  Martin,  94  U.  S.  404, 
24  Li.  129,  refusing  recovery  to  laborer  who  has  accepted  allowance 
for  work  in  excess  of  eight  hours  a  day;  Pray  v.  United  States. 
106  U.  S.  595,  27  L.  265,  1  S.  Ct  484,  refusing  recovery  to  occasional 
weigher  of  customs,  after  receipt  of  regular  compensation;  De  Ar- 
naud  V.  United  States,  151  U.  S.  494,  38  L.  248.  14  S.  Ct  378,  refus- 
ing recovery  on  claim,  after  acceptance  of  money  as  payment  in 
full;  Pacific  B.  B,  V.  United  States,  158  U.  S.  122,  39  L.  919,  15  S. 
Ot  767,  refusing  recovery  of  interest  on  Judgment  after  acceptance 


589  Notes  on  U.  S.  Reports.  12  Wall.  24^-254 

of  approprlfttton  at  payment  in  full;  United  States  y.  CkiUnger, 
160  TJ.  8.  822»  42  L.  764,  18  8.  Ot  866,  bokUng  payment  presumed 
to  be  In  foil,  and  refusing  recoyery  for  extra  serylces  to  night 
customs  Inspected. 

Dlstlngolsbed  in  Piatt  y.  United  States,  22  WalL  509,  22  L.  862, 
allowing  recoyery  on  reduced  claim  wbere  payment  was  not  in 
fuU. 

United  States. —  Tbere  Is  no  duress  in  tbe  compromise  of  a  con- 
troyerted  dalm,  and  In  tbe  absence  of  fraud  or  constraint  on  the 
part  of  tbe  goyemment.  It  is  yalid,  p.  244. 

Oited  witb  approyal  in  Mason  y.  United  States,  17  Wall.  74,  21 
L.  566,  refusing  reooyery  after  settlement  of  claim  by  goyemmebt 
c<»nmission;  jBofflnger  y.  Tuyes,  120  U.  S.  205,  80  L.  662,  7  S.  Ct.  588. 
refusing  recoyery  against  sureties  on  appeal  bond  after  settlement 
under  a  compromise;  Tbe  Oayuga,  59  Fed.  486,  16  U.  S.  App.  577, 
holding  compromise  of  claim  arising  out  of  collision  of  yessels, 
valid;  Springfield,  etc.,  R.  B.  y.  Allen,  46  Ark.  221,  holding  settle- 
ment and  receipt  In  full  of  unliquidated  demand  a  bar  to  subsequent 
action;  Bull  y.  Bull,  48  CSonn.  469,  collecting  authorities,  and  hold- 
ing compromise  a  yalld  accord  and  satisfaction;  Tanner  y,  Merrill, 
108  Mlcb.  62,  62  Am.  St  Bep.  690,  65  N.  W.  665,  81  L.  B.  A.  173,  re- 
fusing recoyery  to  laborers  after  settlement  and  receipt  In  full; 
Treat  y.  P^ce,  47  Neb.  888,  66  N.  W.  836,  holding  creditor  bound 
by  receipt  in  full  glyen  for  payment  of  dliqmted  debt  Oited,  ar- 
guendo, in  United  States  y.  Old  Settlers,  148  U.  S.  478,  87  L.  526, 
13  S.  Ot  669,  determining  Indian  claims  under  treaty;  Tucker  v. 
State,  72  Ind.  245,  holding  sureties  cannot  plead  duress  of  princi- 
pal, and  awarding  damages  against  trustee  and  sureties  for  loss  ot 
funds. 

Distinguished  in  Ohlcago,  etc.,  R.  R.  y.  Olark,  92  Fed.  977,  holdln.s; 
payment  of  liquidated  debt  not  sufBdent  considomtlon  for  release 
by  creditor  of  other  unliquidated  claims. 

United  States. —  After  compromise  of  a  claim  by  a  special  com 
mission,  question  whether  whole  claim  is  Just  and  payable  is  no 
longer  open  to  inquiry,  p.  24tk 

12  Walk  246-254,  20  L.  888,  UNITBD  8TATBS  y.  BUBNS. 

Army  and  navy. —  Contract  entered  Into  on  behalf  of  United 
States  with  an  army  olBcer  for  prlyllege  of  maldng  patented  tents, 
is  yalid,  p.  251. 

Army  and  navy. —  Army  regulations  prohibiting  profitable  con- 
tracts between  army  officers  for  purchase  of  supplies,  etc.,  does  not 
apply  to  contracts  with  the  secretary  of  war,  p.  251. 

United  States. —  Army  contracts  which  require  approyal  of  sec- 
retary of  war  to  bind  United  States,  although  negotiated  by  subordi- 
nate offlcprs.  are  in  /act  and  law  the  acts  of  the  secretary,  p.  251. 
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TTnited  States. —  Secretary  of  war,  though  head  of  war  deiMurt 
iDent,  la  not  strictly  **  in  the  military  serrice,*'  bnt  la  a  cItU  ofllcer, 
p.  252. 

Army  and  navy. —  A  United  States  army  officer,  not  specially 
employed  to  make  experiments,  is  entitled  to  a  patent  for  an  im- 
provement in  war  material,  p.  262. 

Patents. —  The  government  cannot  make  nse  of  a  patented  im- 
provement any  more  than  a  private  individual,  without  license  of 
the  inventor  or  making  him  compensation,  p.  252. 

Cited  with  approval  in  Gammeyer  v.  Newton,  04  U.  S.  285,  >i 
L.  75,  holding  patent  for  improved  dam  not  infringed  herein; 
Fletcher  v.  Blake,  181  U.  S.  cxcv^i  (appendix),  26  L.  156,  holding 
Vntemal  revenue  stamps  used  by  defendant  no  infringement  of 
plaintilTs  patent;  Belknap  v.  Schild,  161  U.  S.  16,  40  L.  601,  16  S. 
Ct  444,  collecting  authorities,  and  awarding  damages  against 
United  States  for  imauthorized  use  of  patented  caisson  gates;  Brady 
V.  Atiantic  Works,  4  Glltf.  416,  F.  C.  1704,  awarding  damages  for 
infringement  of  patented  dredging-boat,  although  built  under  con- 
tract with  government;  Campbell  v.  James,  17  Blatchf.  54,  F.  C. 
2,361,  holding  postmaster  liable  for  inhlngement  of  patented  can- 
celling stamps;  Colgate  v.  International  Ocean  TeL  Co.,  17  Blatchf. 
811  F.  O.  2,008,  enjoining  unlicensed  use  of  invention  by  party 
ba^nig  exclusive  right  to  operate  telegraph  cable;  Head  v.  Porter. 
tb  Fed.  487,  holding  United  States  officer  in  charge  of  armory  liable 
for  infringement  of  patent,  although  acting  under  orders  of  gov- 
ernment. 

United  States. —  Withholding  of  payments  accruing  under  a  con- 
tract with  United  States  does  not  show  an  intention  to  terminate 
the  contract,  p.  253. 

United  States. —  Where  United  States  contracted  for  privilege  of 
making  patented  tents  with  army  officer  who  assigned  half  his  in- 
terest, and  subsequently  Joined  Confederate  army,  assignee  can  re> 
cover  his  own  moiety  from  the  United  States,  p.  254. 

Approved  in  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  601,  16  a  Ct. 
445,  awarding  damages  against  United  States  for  unauthorised  use 
of  patented  caisson  gates. 

Court  of  Claims  in  deciding  upon  rights  of  claimants.  Is  not 
bound  by  any  special  rules  of  pleading,  p.  254. 

Approved  in  United  States  v.  Palmer,  128  U.  S.  260,  32  L.  444, 
9  S.  Ct.  106,  collecting  authorities,  and  holding  Court  of  Claims  has 
jurisdiction  of  claims  of  patentees  for  use  of  inventions  by  United 
States  by  consent;  Wisconsin,  etc.,  K.  R.  v.  United  States,  164 
U.  S.  212,  41  L.  407,  17  S.  Ct  52,  holding  claim  of  government 
against  railroad  for  money  illegally  paid,  need  not  be  set  up  as 
counterclaim  in  action  by  railroad  to  recover  for  carrying  mails. 
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12  Wan.  2&4-2S9,  20  L.  380.  HOULADAY  v.  KENNARD. 

Ourriara  are  not  respoiialble  tor  kMW  of  goods  by  act  of  labile 
enemy,  if  tbey  use  due  diligence  to  prevent  it;  but  tbey  are  liable 
for  ordinary  negligence;  fraud,  or  collusion  with  the  enemy,  or 
willful  negllg^ice  is  not  necessary,  pp.  257,  258. 

Olted  with  approval  in  Odd  FeUows,  etc,  Assn.  v.  James,  08  Oai. 
607,  49  Am.  Rep.  112,  collecting  authorities,  and  holding  secretary 
and  his  sureties  liable  for  theft  of  money  received  and  not  dili- 
gently turned  over  to  treasurer;  Hubbard  v.  Hamden  Express  Oo., 
10  R.  L  251,  holding  defendant  not  liable  for  loss  of  goods  seised 
by  Ckmfederate  officer.    See  valuable  note  in  61  Am.  8t  Rep.  885. 


Canlsra. —  An  express  agent  must  use  ordinary  care  to  prevent 
loss  of  goods,  L  e.,  such  can  as  he  naturally  would  have  taken  of 
Ills  own  goods,  p.  268. 


Oarriers. —  Bxpress  carriers  must  provide  cool,  self-possessed^ 
prudent  men,  of  good  Judgment  and  forethought,  as  agents  to  carry 
goods  on  perilous  Journeys,  p.  258. 

Cited  with  approval  in  Anderson  v.  New  York,  etc.,  8.  8.  Oo.,  4T 
Fed.  89,  awarding  damages  for  injury  by  negligence  of  incompetent 
winchman;  Memphis,  etc..  Packet  Oo.  v.  McOool,  88  Ind.  898,  48 
Am.  Rep.  72,  collecting  authorities,  and  awarding  damages  for  negli- 
gent iQjury  to  passenger  on  steamboat 

Negligence.—  Ordinary  diligence  is  a  relative  term,  to  be  Judged 
of  by  nature  of  subject  to  which  it  is  directed,  p.  258. 

Carriers.— Ordinary  diligence  is  all  that  is  required  of  a  carrier 
to  avoid  or  remedy  the  effects  of  an  overpowering  cause,  p.  269. 

12  WalL  259-261,  20  L.  892,  OBRMAIN  v.  MASON. 

Appeal  and  error.—  All  parties  to  an  original  Joint  Judgment  must 
he  brought  before  appellate  court  on  a  writ  of  error,  and  this  is  not 
ilone  by  a  writ  which  does  not  give  their  names,  p.  261. 

Cited  with  approval  in  Simpson  v.  Qreeley,  20  WalL  157,  22  L. 
:^9,  i^;>plying  rule  and  dismissing  writs;  St  Louis  Blevator  Co.  v. 
Nichols,  91  Fed.  838,  dismissing  appeal  from  deficiency  decree 
against  mortgagor  and  its  grantee,  where  the  latter  appeals  alone. 

Appeal  and  error.— In  an  action  to  enforce  a  mechanic's  lien, 
where  other  creditors  are  made  co-defendants  with  the  debtor,  and 
a  personal  Judgment  is  rendered  against  debtor  alone,  he  can  prose- 
cute a  writ  of  error  in  his  own  name  without  Joining  his  co-de- 
fendants, p.  261. 

Cited  with  approval  in  Basket  v.  Hassell,  107  U.  8.  608,  27  L.  502, 
1  S.  Ct  417,  collecting  authorities,  and  refusing  to  dismiss  appeal 
where  omitted  parties  have  no  interest;  Hill  v.  Chicago,  etc.,  U.  R., 
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140  U.  S.  54.  35  L.  332,  11  S.  Gt.  691,  holding  second  decree  In  a 
case,  on  aeyerable  matter,  appealable;  Mercantile  Trust  Co.  ▼. 
Kanawha,  etc..  By.  58  Fed,  13,  16  U.  S.  App.  37,  holding  railroad 
after  foreclosure  sale,  not  a  necessary  party  to  appeal  from  decree 
distributing  proceeds;  Louisville,  etc.,  Ry.  v.  Pope,  74  Fed.  5,  6,  46 
U.  S.  App.  25,  allowing  appeal  by  railroad  from  decree  establish- 
ing lien  for  construction  without  Joining  trustee  under  mortgage; 
Guarantee  Trust  6tc,  Co.  v.  Buddington,  etc.,  23  Fla.  518,  holding 
party  aggrieved  In  separate  interests  may  appeal  separately;  Town 
of  Albuquerque  v.  Zeiger,  5  N.  Mex.  520,  25  Pac.  787,  holding  in  pro- 
ceeding by  taxpayer  against  a  town  and  the  sheriff  to  enjoin  col- 
lection of  tax,  the  town  may  prosecute  a  writ  of  error  alone. 

12  WaU.  262-275,  20  L.  428,  HANNIBAL  B.  B.  v.  SWIFT. 

Carrier  of  passengers  is  bound,  unless  there  Is  reasonable  ground 
for  refusal,  to  take  all  persons  who  apply  for  passage  and  their 
baggage,  and  a  carrier  of  goods  must  take  all  property  ottered  for 
transportation,  p.  270. 

Approved  in  Camblos  v.  Philadelphia,  etc,  B.  B.,  4  Fed.  Cas.  1109, 
refusing  preliminary  Injunction  against  railroad  for  interference 
with  express  company's  business. 

Carriers  are  responsible  for  safe  conveyance  of  baggage  and  other 
property  to  destination  or  end  of  road,  unless  prevented  by  Inevi- 
table acddent  or  public  enemy,  p.  270. 

CarrlenT  obligation  to  take  all  offered  for  transportation,  is  not 
d^;>endent  upon  the  contract  of  the  parties,  although  it  may  be 
modified  or  limited  by  contract,  p.  270. 

Cited  with  approval  in  De  Menacho  v.  Ward,  23  Blatchf .  509, 27  Fed 
638,  holding  carrier  may  make  discriminHtlons  in  rates,  but  not 
against  shippers  refusing  to  patronize  him  exclusively;  Central 
Trust  Co.  V.  Bast  Tennessee,  etc.,  R.  B.,  70  Fed.  766,  collecting 
authorities,  and  holding  railroad  liable  for  burning  of  goods  in  sta- 
tion, not  delivered  with  due  diligence;  Shea  v.  Chicago,  etc.,  B.  R., 
66  Minn.  107,  68  N.  W.  609,  awarding  damages  for  injury  to  lemons 
shipped  in  ordinary  box  car;  The  George  Dnmois,  88  Fed.  540« 
allowing  recovery  for  damaged  bananas,  delayed  in  transport  See 
note,  54  Am.  Bep.  865. 

Oarriers.— If  reasonable  ground  exists  for  refusing  to  carry  pas- 
sengers, or  goods,  but  carrier  does  not  insist  upon  it  and  transports 
them,  its  liability  is  not  modified,  p.  271. 

Cited  with  approval  in  Louisville,  etc..  Packet  Co.  v.  Bogers,  20 
Ind.  App.  602,  49  N.  E.  973,  holding  carrier  liable  for  loss  of  gooa!> 
agreed  to  be  carried  on  certain  boat,  but  burned  on  another;  Boairl 
V.  Illinois  Central  B.  R.,  79  Iowa,  522,  18  Am.  St  Bep.  384,  44  N. 
W.  802,  7  L.  B.  A.  282,  holding  railroad  liable  for  damage  to  butter 
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by  beat,  notwltbstanding  it  did  not  have  necessary  cars  to  trans- 
port It  safely;  Railway  Co.  v.  Bowler,  etc,  Co.,  57  Ohio  St  57,  63 
Am.  8t  R^.  703,  47  N.  B.  1040,  holding  railroad  liable  for  loss  of 
merchandise  In  drummer's  tmnks,  knowingly  accepted  as  baggage. 

Carriers.^  Liability  of  common  carrier  attaches  when  the  prop- 
erty passes,  with  his  assent,  into  his  possession,  and  is  not  affected 
by  the  car  in  which  it  is  transported,  or  manner  in  which  car  is 
loaded,  p.  278. 

Cited  with  approTal  In  Shea  v.  Chicago,  etc,  R.  R.,  66  Minn.  107, 
68  N.  W.  600,  awarding  damages  for  injury  to  lemons  shipped  in 
ordinary  box  car;  Sou^westem  R.  R.  v.  Webb,  48  Ala.  587,  holding 
Jury  must  decide  whether  delivery  of  goods  on  station  platform  \» 
i^ecelpt  by  railroad;  Galveston,  etc.,  Ry.  v.  Parsley,  6  Tex.  Civ.  App. 
167,  25  S.  W.  67,  holding  railroad  liable  for  death  of  soldier  on 
troop-train.    See  note   in  47  Am.  Dec.  651. 

Oarrlers.—  A  common  carrier  is  an  insurer  of  property  carried,  and 
npon  him  the  duty  rests  to  see  that  the  packing  and  conveyance  are 
■uch  as  to  secure  its  safety,  p.  273. 

Approved  in  Shea  v.  Chicago,  etc,  R.  R.,  66  Minn,  107,  68  N.  W. 
609,  awarding  damages  for  injury  to  lemons  shipped  In  ordinary 
box  car. 

Oarrlars.  Where  no  Interference  is  attempted  it  is  no  ground  for 
limiting  responsibility  of  carrier  that  owner  of  property  accompanies 
It  and  looks  out  for  its  safety,  p.  278. 

Distinguished  In  Roderick  v.  Railroad  Co.,  7  W.  Ya.  61,  holding' 
railroad  not  liable  for  injury  to  horse,  caused  by  interference  of 
plaintiff  with  management  of  car. 

Railroads.— Where  a  railroad  receives  for  transportation  on  pas- 
senger trains  property  other  than  personal  baggage,  in  absence  o'f 
fraud  or  concealment,  it  is  considered  to  assume  liability  of  com- 
mon carriers  of  merchandise,  p.  274. 

Cited  with  approval  in  Humphreys  v.  Perry,  148  U.  S.  646,  37 
L.  605,  18  a  Ct  718,  holding  railroad  not  liable  for  loss  of  contents 
of  Jewelry  drummer's  trunk  carried  as  baggage;  Kansas  City,  etc., 
Ry.  T.  McQahey,  68  Ark.  350,  58  Am.  St  Rep.  115,  38  S.  W.  661,  36 
L.  R.  A.  785,  and  n.,  collecting  authorities,  and  holding  rallroafl  not 
liable  for  burning  of  baggage  not  called  for  within  reasonable  time; 
Waldron  v.  Chicago,  etc,  R.  R.,  1  Dak.  844,  46  N.  W.  457,  holding 
railroad  liable  for  loss  of  box  received  with  baggage;  Stoneman  v. 
Brie  R.  R.,  62  N.  T.  488,  holding  railroad  liable  for  loss  of  boxes 
^<9n»^^ntng  baggage  and  merchandise;  Sloman  v.  Great  Western  R. 
B.,  67  N.  T.  212,  holding  railroad  liable  for  loss  of  drummer's  sample 
trunks,  on  which  "excess  baggage"  was  paid;  Mo^  Pae.  Ry.  v. 
glster;  8  Tex.  App.  Oiv.  26>  applying  rule. 
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Modified  in  Blumantle  v.  Fltchburg  R.  R.,  127  Mass.  825,  84  Am. 
Rep.  378,  holding  railroad  not  liable  for  loss  of  such  property,  with- 
out agreement  to  carry  it  as  freight 

Bailroad  may  refuse  to  receive  on  passenger  trains  property  other 
than  baggage  of  passenger,  p.  274. 

Oited  with  approval  in  Pflster  v.  Central  Pacific  R.  R.,  70  Oal.  175. 
59  Am.  Rep.  409,  11  Pac.  689,  collecting  authorities,  and  holding 
railroad  not  liable  for  refusal  to  allow  county  treasurer  to  carry 
large  sums  of  money  to  State  treasurer. 

Carriers.—  Contract  to  carry  the  person  only  implies  an  under- 
taking to  transport  such  a  limited  quantity  of  articles  as  are  ordi- 
narily taken  by  travellers  of  equal  station  for  their  personal  use 
and  convenience,  p.  274. 

Oited  with  approval  in  Railroad  Go.  ▼.  Fraloff,  100  U.  8.  29,  25  L. 
534,  awarding  damages  for  loss  of  baggage,  including  valuable  laces 
stolen  from  passenger's  trunk  (affirming  S.  C,  12  Blatchf.  489,  F. 
C.  5,026);  The  Majestic,  60  Fed.  630,  20  U.  S.  App.  503,  23  L.  R.  A. 
752,  and  n.,  awarding  damages  for  injury  to  baggage,  notwithstand- 
ing exemption  printed  on  back  of  ticket;  Kansas  City,  etc.,  Ry.  v. 
McGahey,  63  Ark.  846,  58  Am.  St  Rep.  112,  88  S.  W.  660,  86  L.  R. 
A.  782,  and  n.,  holding  railroad  not  liable  for  burning  of  baggage 
not  called  for  within  reasonable  time;  Kansas  City,  etc,  Ry.  v.  State, 
65  Ark.  366,  67  Am.  St  Rep.  935,  46  S.  W.  422,  41  L.  R.  A.  334, 
holding  merchandise  samples  not  "  baggage;*'  Metz  v.  California  So. 
R.  R.,  85  Cal.  830,  20  Am.  St  Rep.  230,  24  Pac.  610,  9  L.  R.  A.  431, 
refusing  recovery  for  loss  of  lady's  Jewelry  stolen  from  man's 
trunk  while  travelling  alone;  Staub  v.  Kendrick,  121  Ind.  280,  23 
N.  B.  80,  6  L.  R.  A.  621,  and  n.,  holding  carrier  liable  for  loss  of 
valise  and  contents,  including  travelling  salesman's  catalogue;  Oakea 
v.  N.  P.  R.  R.,  20  Or.  896,  28  Am.  St  Rep.  127,  26  Pac.  232,  12  L.  R. 
A.  819,  awarding  damages  for  loss  of  trunks  containing  theatrical 
company's  effects;  Kansas,  etc.,  Ry.  ▼.  McGahey,  63  Ark.  847,  349, 
58  Am.  St  Rep.  118,  88  S.  W.  660,  86  L.  R.  A.  783,  784,  and  n.,  de- 
fining baggage  and  carriers'  liability  thereon  at  destination.  See 
note,  71  Am.  Dec  158. 

Carriers.— Surgical  instruments,  belonging  to  an  army  surgeon, 
travelling  with  troops,  may  properly  be  regarded  as  part  of  his  bag- 
gage, p.  274. 

Cited  with  approval  in  Runyan  v.  Central  R.  R.,  61  N.  J.  L.  541, 
68  Am.  St  Rep.  712,  41  Att.  869,  48  L.  R.  A.  287,  reviewing  authori- 
ties, in  determining  rights  of  passenger  to  take  small  packages  of 
merchandise  with  him.    See  note.  In  71  Am.  Dec  162. 

BailToad  is  liable  for  loss  of  personal  and  household  effects  of 
an  army  surgeon,  travelling  on  special  troop-train,  by  burning  of 
special  car  in  which  goods  had  been  packed  by  the  soldiers,  p.  275. 
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0  Wan.  275-285,  20  L.  8d5,  KBABNBY  T.  OASB. 

Appeal  and  etror.—  In  absence  of  bill  of  exceptions,  a  statement  of 
fads,  signed  by  both  parties  after  suing  out  a  writ  of  error,  is  no 
part  of  record,  and  will  be  disregarded,  p.  280. 

Approred  in  Bethell  r.  Mattbews,  18  Wall.  8,  20  L.  556,  applying 
rale.  Oited,  arguendo,  in  In  re  Scaife,  87  Fed.  311,  60  U.  8.  App. 
38,  issuing  mandamus  to  trial  Judge  to  settle  bill  of  exceptions. 

Al>peal  and  error.—  Case  in  appellate  court  must  be  tried  on  rul- 
ings of  lower  court,  as  they  appear  by  the  record,  p.  280. 

Appeal  and  error.—  If  facts  are  to  be  considered  by  higher  court, 
they  must  appear  by  bill  of  exceptions,  or  by  an  agreed  statement 
submitted  to  court,  or  by  finding  of  court  under  statute,  p.  280. 

Approved  in  Trustees,  etc  v.  Browne,  39  Md.  102,  dismissing  ap- 
peal where  facts  and  law  do  not  appear  on  the  record. 

Appeal  and  error.—  Parties  cannot  by  consent  make  up  a  case  for 
higher  court,  after  it  has  passed  from  control  of  court  below,  p. 
280. 

Trial  of  issues  of  fact  in  Circuit  Courts  must  be  by  jury,  except 
hi  cases  of  equity,  admiralty,  maritime  Jurisdiction,  and  where  the 
parties  waive  a  Jury,  p.  281. 

Cited  with  approval  in  Sulser  v.  Watson,  30  Fed.  415,  holding 
action  on  book  account  must  be  tried  by  Jury;  Thomas  v.  Ameri- 
can, etc..  Mortgage  Co.,  47  Fed.  559,  12  L.  B.  A.  689,  and  n.,  applying 
rule  In  holding  no  Federal  Jurisdiction  of  action  on  note. 

TriaL—  In  Federal  courts  Jury  trial  may  be  waived  by  the  parties. 
and  Judgment  of  court  in  such  a  case  is  valid,  and  in  absence  of 
statute  there  can  be  no  review  of  findings  of  fact,  p.  281. 

Cited  with  approval  in  Boogher  v.  Insurance  Co.,  103  U.  S.  95,  26 
L.  811,  applying  rule  to  Judgment  on  findings  of  referee  in  action  on 
bond;  Bogors  v.  United  States,  141  U.  S.  556,  35  L.  856,  12  8.  Ct  94, 
collecting  authorities,  and  affirming  Judgment  of  lower  court;  Perego 
V.  Dodge,  163  U.  S.  166,  41  L.  118,  16  S.  Ct  974,  holding  objection  of 
trial  without  Jury  cannot  be  first  taken  in  appellate  court;  Grayson 
V.  Lynch,  163  U.  8.  472,  41  L.  232,  16  S.  Ct  1066,  holding  findings  of 
fact  by  court  have  same  effect  as  verdict  of  Jury;  Thistle  v.  Hamil- 
ton, 4  Dill.  164,  F.  C.  13,884,  holding  parties  can  waive  jury  on  ap 
peal  from  Judgment  of  District  Court  In  bankruptcy;  Bush  v.  New- 
man, 58  Fed.  160,  12  U.  S.  Ak>.  635,  holding  appellate  court  can 
consider  only  sufficiency  of  declaration  to  support  Judgment;  Walker 
V.  Miller,  59  Fed.  870,  19  U.  S.  App.  403,  holding  appellate  court  wil! 
only  consider  the  sufficiency  of  pleadings  and  findings;  United  States 
V.  Arnold,  69  Fed.  990,  84  U.  S.  Aj^  177»  applying  rule  in  appeal 
tfom  denial  of  habeas  corpus. 

Vol.  VII  -  85 
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Courts. —  In  Federal  courts,  where  Juries  are  called  from  a  great 
distance,  and  detained  at  a  heavy  sacrifice,  Jury  trials  are  nsnaUy 
given  preference,  p.  283. 

Appeal  and  error. —  Under  act  of  1865  there  can  be  no  review  of 
a  Judgment  on  Issues  of  fitct  submitted  to  Circuit  Court  unless  a 
Jury  was  waived  by  written  agreement  filed  with  cleric,  and  this 
fact  must  affirmatively  appear  in  record,  pp.  283,  284. 

Cited  with  approval  in  Oilman  v.  niinois,  etc.,  Tel.  Co.,  91  U.  S. 
t;i4,  23  L.  409,  Boogher  v.  Insurance  Co.,  103  U.  S.  96,  26  L.  312. 
and  liadison  County  v.  Warren,  106  U.  8.  623,  27  L.  311,  2  S.  Ct 
86,  collecting  authorities;  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  836, 
5  &  Ct  297,  United  States  v.  Arnold,  69  Fed.  992,  34  U.  S.  App.  177, 
and  Duncan  v.  Atchison,  etc,  R.  R.,  72  Fed.  811,  44  U.  S.  App.  427, 
all  applying  rule  and  affirming  Judgment  of  lower  court;  Stepp  v. 
National  life,  etc,  Assn.,  37  S.  C.  436,  16  8.  B.  140,  holding  party 
at  whoae  demand  issues  are  withdrawn  from  Jury  cannot  question 
it  on  i^peaL  Cited,  arguendo,  in  Phillips  v.  Moore,  100  U.  8.  213, 
25  li.  004. 

TriaL — Where  a  party  is  present  by  counsel  and  goes  to  trial 
without  objection,  he  thereby  waives  his  right  to  a  Jury,  p.  284. 

Cited  with  approval  in  Ryan  v.  Carter,  93  U.  S.  81,  23  L.  808, 
holding  findings  of  fftct  by  court  have  same  eifect  as  verdict  of  jury; 
Perego  t.  Dodge,  163  U.  S.  166,  41  L.  118,  16  &  Ct  974,  holding  ob- 
jection to  trial  without  Jury  cannot  be  made  for  first  time  in  ap- 
pellate court,  affirming  S.  a,  9  Utah,  7,  83  Pac  222.  Cited,  argu- 
endo, in  United  States  v.  Harris,  106  U.  S.  635,  27  L.  292, 1  a  Ct  606. 

TilaL — Where  issues  of  fUct  are  presented  and  there  is  nothing 
to  show  that  party  complaining  of  error  was  iiresent  by  himself 
or  counsel  at  trial,  and  no  Jury  was  called,  it  is  error  for  court  to 
try  those  issues  without  a  Jury,  p.  285. 

Approved  In  Morgan  v.  Gay,  19  WalL  83,  22  L.  100,  applying  rule, 
and  reversing  Judgment 

Ai^>eal  and  error. —  Where  there  Is  no  error  of  which  court  can 
take  cognisance  Judgment  below  wm  be  afilrmed,  p.  285. 

Approved  in  Rogers  v.  United  States,  141  U.  S.  566,  85  L.  856,  12 
8.  Ct  94,  anilying  rule. 

13  WalL  285-804,  20  L.  806,  BilLLBR  v.  UFB  IN8URANCB  CO. 

TriaL —  Issues  of  fUct  in  dvO  cases  in  Circuit  Court  may  be  tried 
oy  court  without  a  Jury  whenever  the  parties  file  written  stipula- 
tion with  derk,  waiving  a  Jury,  p.  295. 

Approved  In  Rhodes  v.  U.  &  Nat  Bank,  66  Fed.  515,  24  U.  8.  App^ 
607.  34  L.  B.  A  744,  refusing  to  review  a  general  finding. 
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TrIaL — When  IssueB  of  tact  are  tried  without  a  jury  In  Olrcult 
Gourte,  finding  may  be  general  or  special,  and  it  has  same  effect 
aa  Terdlet  of  jnry,  p.  206. 

CUted  with  approval  in  Insurance  Go.  y.  Folsom,  18  Wall.  250,  21 
L.  838,  oyermllng  exceptions  to  refusal  of  court  to  make  special 
findings;  Ryan  y.  Carter,  93  U.  S.  81,  23  L.  808,  refusing  to  review 
questions  of  fact;  The  Abbotsford,  98  U.  S.  443,  26  L.  169,  Grayson 
y.  Lynch,  163  U.  S.  473,  41  L.  232.  16  S.  Ot  1066,  Bowden  v.  Bum- 
ham,  59  Fed.  753,  19  U.  S.  App.  448,  Key  West  v.  Baer,  66  Fed.  442, 
30  U.  S.  App.  140,  and  Rhodes  v.  U.  S.  Nat  Bank,  66  Fed.  515,  24 
U.  8.  App.  607,  34  L.  B.  A«  744,  all  refusing  to  review  evidence 
after  findings  by  court 

Appeal  and  error. —  In  a  case  tried  by  Olrcult  Court  vdthout  a 
Jury,  exceptions,  if  duly  taken  at  time  rulings  are  made,  and  prop- 
erly presented  by  a  bill  of  exceptions,  may  be  reviewed  in  Supreme 
Court  p.  296. 

Cited  with  approval  In  Richmond  v.  Smith,  15  WalL  438,  21  L. 
202,  revieyring  ruling  sustaining  demurrer  to  plea;  Insurance  Co. 
V.  Folsom,  18  WalL  248,  21  L.  833,  overruling  exceptions  to  refusal 
of  court  to  make  special  finding;  Crews  v.  Brewer,  19  Wall.  72. 
22  JU  64,  dismissing  appeal  in  absence  of  authorized  statement  of 
facts  in  record;  Insurance  Co.  v.  Lea,  21  WalL  161,  22  L.  612,  col- 
lecting authorities,  and  affirming  Judgment  where  exceptions  were 
not  specific;  Tyng  v.  Grinnell,  92  U.  S.  469,  23  L.  734,  refusing  to 
review  question  of  fact;  The  Abbotsford,  98  U.  S.  443,  25  L.  169. 
Grayson  y.  Lynch,  163  U.  S.  473,  41  L.  232,  16  S.  Ct  1066,  and 
Rhodes  y.  U.  S.  Nat  Bank,  66  Fed.  615,  24  IT.  S.  App.  607,  34  L.  R. 
A.  744,  both  refusing  to  review  evidence;  British,  etc.,  Mining  Co. 
v.  Baker,  etc.,  Mining  Co.,  139  U.  S.  223,  86  L.  147,  11  S.  Ct  523. 
affirming  judgment  where  no  exceptions  to  rulings  were  presented; 
Miller  V.  Houston,  etc.,  Ry.,  66  Fed.  369,  13  U.  &  App.  67,  and  Key 
West  y.  Baer,  06  Fed.  442,  80  U.  S.  App.  140,  both  i^^plying  rule  in 
United  States  Circuit  Court  of  Appeals;  Trustees,  etc.  v.  Browne. 
39  Md.  162,  affirming  Judgment  in  absence  of  bill  of  exceptions  or 
agreed  statement  of  facta. 

Appeal  and  error.— In  case  tried  by  Circuit  Court  without  jury, 
when  finding  is  special.  Supreme  Court  may  determine  whether 
facts  found  are  sufficient  to  support  the  Judgment  p.  296. 

Cited  with  approval  in  Tyng  v.  GrinneU,  92  U.  8.  469,  23  L.  734, 
and  Ryan  v.  Carter,  98  U.  S.  81,  23  L.  808,  both  applying  rule,  and 
affirming  lower  Judgments;  British,  etc.,  Mining  Co.  v.  Baker,  etc.. 
Mining  Co.,  139  U.  8.  223,  36  L.  147,  11  S.  Ct  523,  collecting  au- 
IhoritleB,  and  holding  statement  of  court's  reasons  for  its  conclu- 
sions does  not  render  finding  special;  Miller  v.  Houston,  etc.,  Ry., 
66  Fed.  869, 18  U.  S.  App.  57,  Key  West  v.  Baer,  66  Fed.  442,  30  U.  S. 
A.pp.  140,  Rhodes  y.  U.  8.  Nat  Bai^  66  Fed.  616,  24  U.  S.  App.  607, 
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M  L.  B.  A.  744»  and  Sayward  v.  Dexter,  72  Fed.  769«  44  U.  8.  App. 
876^  all  applying  rule  in  United  States  Circuit  Court  of  Appeals; 
Trustees,  etc.  v.  Browne,  39  Md.  162,  affirming  Judgment  in  absence 
of  bill  of  exceptions;  Lynch  v.  Grayson,  7  N.  Mex.  40,  32  Pac.  153,  ap- 
plying rule  under  territorial  statute. 

Appeal  and  error. —  In  caae  tried  by  Circuit  Court  without  a 
jury,  if  finding  is  general,  and  no  exceptions  have  been  taken  to 
rulings  of  court,  there  can  be  no  review,  p.  297. 

Cited  with  approval  in  Insurance  Co.  v.  Folsom,  18  WalL  24S, 
21  L.  833,  overruling  exceptions  to  refusal  of  court  to  make  special 
findings;  Crews  ▼.  Brewer,  19  WaU.  72,  22  L.  64,  dismissing  appeal 
In  absence  of  authorised  statement  of  facts  in  record;  Martinton  v. 
Fairbanks,  112  U.  S.  673,  28  L.  863,  6  S.  Ct  322,  refusing  to  review 
single  exception  to  general  finding;  Bowden  v.  Bumham,  50  Fed. 
758,  19  U.  &  App.  448,  Rhodes  v.  U.  S.  Nat  Bank,  66  Fed.  515,  24 
U.  S.  App.  607,  34  L.  R.  A.  744,  and  Sayward  v.  Dexter,  72  Fed.  769, 
44  U.  S.  App.  876^  all  refusing  to  review  evidence;  Bt^p  v.  Nat 
AsuL,  87  8.  O.  436,  16  S.  B.  140,  applying  rule  under  State  statute. 

TrlaL^At  common  law  facts  tried  by  a  Jury  could  only  be  re- 
examined by  granting  of  a  new  trial  by  trial  court  or  court  to  which 
record  was  returnable,  or  by  award  of  a  venire  facias  de  novo  by 
app^ate  court  for  some  error  of  law,  p.  300. 

Approved  In  Capital  Traction  Co.  v.  Hof,  174  U.  8.  9,  19  &  Ct 
684,  collecting  authoritieB,  and  construing  statute  regulating  Justice 
Court  trials  in  District  of  Columbia. 

TriaL — In  case  tried  by  Circuit  Court  without  a  jury  llndiBg 
must  be  sufllclent  In  Itself,  and  must  contain  a  statement  of  nltiniate 
facta  whidi  the  evidence  Is  intended  to  establish,  and  not  tke  evi- 
dence Itself,  p.  801. 

Approved  in  Bhodea  v.  IT.  S.  Nat  Bank,  66  Fed.  515,  24  U.  8.  Ap^ 
607,  84  L.  B.  A.  744,  refusing  to  review  a  general  finding 

TilaL — Where  findings  of  fact  by  a  Circuit  Court  are  special 
tbey  should  be  separate,  p.  301. 

Inaoranoe. —  Whone  a  policy  Is  delivered  without  requiring  pay- 
ment,  presumptloii  Is  that  credit  was  intended,  and  policy  Is  vaUd. 
p.  808. 

Cited  with  a^uroval  In  Bang  v.  FarmviUe.  etc.  Ins.  Co.,  1  Hugbea, 
298,  F.  C  838,  holding  company  liable  where  brok^s  were  chaiged 
wito  premium;  Frankle  v.  Pennsylvania  Fire  Ina.  Co.,  9  Fed.  Gaa. 
706,  Smith  V.  Provident  etc,  Assur.  Soc,  65  Fed.  770,  81  U.  &  Ap|k 
168,  and  WQley  v.  Flddity,  etc,  Co.,  77  Fed.  961.  S.  O,  80  Fted.  4S6c 
89  U.  &  App.  589,  afllrmed;  American,  etc,  Ins.  Co.  v.  Fordyee,  tt 
Ark.  571,  54  Am.  St  Bep.  806,  36  S.  W.  1054,  White  v.  Ooul  Iml 
Oow,  180  Mass.  838,  Jooee  v.  New  York  Life  Ina.  Co.,  168  Mass.  349^ 
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,  47  N.  B.  98,  Stepp  v.  Nat  Assn.,  37  S.  C.  441.  16  S.  B.  142,  East 
Texas  Fire  Ins.  Co.  v.  Mlms,  1  Tex.  App.  Olv.  772,  Wytheville  Ins., 
etc..  Co.  V.  Telger.  90  Va.  280,  18  S.  E.  196,  Mason  v.  Citizens,  etc.. 
Ins.  Co.,  10  W.  Va.  678,  and  Eagan  v.  JBtna,  etc.,  Ins.  Co..  10  W.  Va. 
589,  all  applying  rule,  and  holding  company  liable  on  policy.  See 
note  In  27  Am.  Rep.  602,  and  57  Am.  Rep.  514. 

Distinguished  in  Davis  v.  Mass.  Life  Ins.  Co.,  13  Blatchf.  467.  V. 
C.  8.642,  holding  credit  given  by  agent,  not  binding  on  company 
where   policy   makes   payment   a    condition   precedent;    Carter    v. 

I  Cotton,  etc.,  Ins.  Co.,  66  Ga,  243.  refusing  recovery  where  agent 
contracted  for  payment  of  premium  in  medical  services;  Busby  v. 
North  Am.  Life  Ins.  Co.,  40  Md.  589,  17  Am.  Rep.  642,  holding  agent 
cannot  revive  lapsed  policy  by  receipt  of  overdue  premium. 

InBurance. —  Where  credit  Is  given  by  general  agent  and  pre- 
mium is  charged  to  him  by  company,  transaction  is  equivalent  to 
payment,  and  policy  is  binding,  p.  303. 

Cited  with  approval  in  Bang  v.  FarmviUe,  etc.,  Ins.  Co.,  1  Hughes, 
298,  F.  C.  838,  and  Ball,  etc..  Wagon  Co.  v.  Aurora  Fire,  etc.,  Ins. 
Co.,  20  Fed.  235,  collecting  authorities;  Smith  v.  Provident,  etc., 
Assur.  Soc.,  66  Fed.  770,  81  U.  S.  App.  163,  and  Willey  v.  Fidelity, 
etc^  Co.,  77  Fed.  961,  B.  0.,  80  Fed.  499,  89  U.  S.  App.  699,  affirmed; 
Mntnal  Life  Ins.  Co.  v.  Logan,  87  Fed.  646,  67  U.  S.  App.  36,  Mound, 
etc,  Ins.  Co.  ▼.  Huth,  49  Ala.  538,  American,  etc.,  Ins.  Co.  v.  For- 
dyee,  62  Ark.  670,  64  Am.  St  Rep.  307,  36  S.  W.  1063,  Griffith  v.  New 
York  Life  Ins.  Co.,  101  Cal.  640,  40  Am.  St  Rep.  102,  36  Pac  117, 
White  V.  Conn.  Ins.  Co.,  120  Mass.  833,  Western  Home  Ins.  Co.  v. 
Richardson,  40  Neb.  8,  68  N.  W.  699,  Union  Life  Ins.  Co.  v.  Haman, 
64  Neb.  617,  74  N.  W.  1«96,  Stepp  v.  Nat  Assn.,  87  S.  C.  441,  16  S. 
B.  142,  and  Wytheville  Ins.,  etc.,  Co.  v.  Telger,  90  Va.  281,  18  S. 
B.  196,  all  applying  rule  and  holding  insurance  companies  liable  on 
poUdes.    See  note  in  84  Am.  Dec.  219. 

InBuranoe. —  Where  a  policy  is  delivered  by  an  agent  and  premium 
notes  given,  which  are  not  paid,  company  is  bound,  p.  304. 

Cited  with  approval  in  Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed. 
645,  67  U.  8.  App.  86,  American,  etc.,  Ins.  Co.  v.  Fordyce,  62  Ark. 
570,  64  Am.  St  Rep.  307,  36  S.  W.  1053,  Griffith  v.  New  York  Life 
Ins.  Co.,  101  Cal.  640,  40  Am.  St.  Rep.  102,  36  Pac.  117,  Stewart  v. 
Union  Mutual  Life  Ins.  Co.,  155  N.  Y.  269,  49  N.  E.  880,  42  L.  R. 
A.  162,  Stepp  V.  Nat  Assn.,  87  S.  C.  489,  440,  16  S.  E.  142,  and  East 
Texas  Fire  Ins.  Co.  v.  Mlms,  1  Tex.  App,  Civ.  772,  all  applying 
rule  and  holding  companies  liable  on  policies.  Cited,  arguendo,  in 
Westchester  Fire  Ins.  Co.  v.  Earle,  88  Mich.  161,  holding  oral  con- 
sent of  agent  to  additional  Insurance,  binding  on  company,  not- 
withstanding policy  contra;  Cobbs  v.  Fire  Assn.,  68  Mich.  464,  86 
N.  W.  226,  holding  forfeiture  of  policy  waived  and  company  liable 
thereon;  New  York  Life  Ins.  Co.  v.  Stone,  42  Mo.  App.  387,  en* 
forcing  payment  of  premium  after  delivery  of  policy. 
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12  WaU.  304-307,  20  L.  405,  AVERY  v.  UNITED  STATES. 

War. —  During  Rebellion,  a  house  seized  by  Federal  forces  could 
be  leased  nnder  **  captured  and  abandoned  property  act,"  if  owner 
was  yoluntarily  absent  and  engaged  in  Rebellion,  p.  306. 

Jxidgxxh&at. —  No  one  can  be  relieved  against  a  judgment,  how- 
ever unjust  he  may  consider  it,  if  he  had  a  defense  and  through  his 
own  fault  failed  to  present  it,  p.  306. 

Cited  with  approval  in  Mason  v.  Pearson,  118  Mass.  63,  collecting 
authorities,  and  refusing  to  vacate  judgment  or  stay  execution  after 
entry  of  final  judgment. 

Distinguished  in  United  States  v.  Millinger,  17  Blatchf.  452,  7 
Fed.  850,  opening  judgment  after  eight  years  to  credit  payments 
inadvertently  omitted. 

Judgment. —  Where  a  party  had  a  liquidated  demand  against 
United  States  for  rent  of  his  property  during  the  Rebellion,  which 
he  neglected  to  plead  as  a  set-off  in  an  action  against  him  by  the- 
govemment,  he  cannot  subsequently  gain  relief  against  the  judg- 
ment, p.  307. 

Audita  Querela  does  not  lie  where  the  party  complaining  has  had 
a  legal  opportunity  of  defense  and  has  neglected  it,  p.  807. 

Approved  in  Radclyffe  v.  Barton,  161  Mass.  331,  37  N.  B.  874,  col- 
lecting authorities,  and  applying  rule  after  default  judgment  on 
promissory  note.    See  valuable  note  in  23  Am.  St  Rep.  107. 

Audita  Querela  is  regular  suit  in  which  parties  may  plead  and 
take  issue  on  the  merits  and  cannot,  therefore,  be  sued  against 
United  States,  p.  307. 

Oited,  arguendo,  in  Stroheim  v.  Deimel,  77  Fed.  804,  46  U.  S. 
App.  639,  holding  Circuit  Court  order  discharging  imprisoned  debtor 
Is  final  and  appealable;  People,  etc.  v.  State  Auditors,  42  Mich.  427, 
4  N.  W.  277,  holding  State  cannot  be  sued  on  a  claim  in  its  own 
courts,  and  granting  mandamus. 

12  Wall.  307-816,  20  L.  402,  WADSWORTH  v.  WARREl^. 

Appeals  and  error.— On  writ  of  error,  only  errors  of  law  ap- 
parent on  record  will  be  examined,  p.  318. 

Landlord  and  tenant. —  Evidence  confiicting,  whether  lease  was 
Mlvered  and  accepted,  is  for  jury,  p.  814. 

Deeds.— A  verbal  agreement  at  time  of  or  previous  to  delivery 
ef  deed,  cannot  release  a  party  from  covenants  therein,  p.  815. 

Peode. —  There  can  be  no  conditional  delivery  of  deed  to  the 
grmntee  or  covenantee,  therein  named,  p.  81S. 

Not  cited. 
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12  Wan.  815-316,  20  L.  412,  PBRRIN  r.  UNITED  STATES. 

Ooitrts.— Claim  for  destruction  of  property  by  naTal  bomlMttd* 
ment  is  not  within  Jnrlsdlction  of  CSourt  of  Olaims,  p.  UflL 

Not  cited. 

12  WalL  817-322,  20  L.  417,   ROGERS  T.  BITTER. 

Appeals  and  error.— Validity  of  a  grant  not  being  objected  to 
below  is  not  considered  <m  appeal,  p.  820. 

Oited,  arguendo,  in  United  States  t.  BeU  T^  Oo,  167  U.  &  288, 
42  L.  162,  17  &  Ot  819,  coUectlng  cases. 

Common  law.— Bvidence  by  comparison  of  bands  is  not  admis- 
sible on  genuineness  of  handwriting,  witness  having  no  previous 
knowledge  thereof,  p.  821. 

Oited  with  approval  in  EUckory  v.  United  States,  151  U.  8.  805. 
88  L.  178,  14  &  Ot  886,  disallowing  comparison  with  paper  pre- 
pared for  purpose;  Davis  v.  Fredericks,  8  Mont  264,  disallowing 
testimony;  Dumell  v.  Sowden,  5  Utah,  228,  14  Pac  885,  parties 
previously  examining  exhibits  before  trial  may  testify  as  to  gen- 
uineness of  note  compared  therewith. 

Modified  in  United  States  v.  Ohamberlaln,  12  Blatchf.  891,  F.  O. 
14,778,  and  United  States  v.  Ma^hlas,  86  Fed.  896,  both  allowing 
comparison  with  papers  properly  in  evidence. 

Witnesses.— One  seeing  a  person  sign  once  or  rec^vlng  letter 
from  him  may  testify  as  to  handwriting,  p.  822. 

Oited  with  approval  In  Thomas  v.  State,  103  Ind.  429,  2  N.  E. 
814,  allowing  recipient  of  letters;  Pepper  v.  Bamett,  22  Qratt  408, 
allowing  one  who  has  seen  signature  but  once. 

Distinguished  in  Flowers  v.  Fletcher,  40  W.  Va.  107,  2U  S.  £. 
871,  recipient  of  letter  not  otherwise  shown  genuine  cannot  testify. 

Witnesses.—  Proper  knowledge  of  another's  handwriting  to  qoalify 
one  as  witness,  is  obtainable  by  any  mode  which  court  believes 
will  enable  him  to  Judge  of  genuineness,  p.  822. 

Approved  in  Dumell  v.  Snowden,  5  Utah,  224,  225,  14  Pac  885, 
836,  allowing  evidence  of  those  examining  exhibit  admitted  cor- 
rect; Tucker  v.  Kellogg,  8  Utah,  12,  28  Pac.  870,  administrator 
having  seen  many  papers  of  deceased  may  give  opinion. 

12  WalL  323^342,  20  L.  406,  VILLA  v.  RODRIQUEZ. 

Vendor  and  pnxohaaer.—  Vendee  under  optional  contract  of  sale, 
Mil  to  redeem  from  an  unrecorded  mortgage  of  the  property  being 
filed  before  actual  purchase,  is  not  a  bona  fide  purchaser  without 
Botlee,  p.  83& 
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Vendor  and  purchaser. —  Doctrine  of  bona  fide  vendees  without 
notice  only  applies  where  legal  title  conveyed  and  purchase  numey 
paid,  p.  338. 

Cited  with  approval  in  Taylor  v.  Weston,  77  OaL  638,  20  Pae. 
64.  assignee  of  certificate  of  purchase  of  lieu  land  not  bona  fide 
purchaser;  Kitteridge  v.  Chapman,  86  Iowa,  350,  collecting  cases, 
actual  payment,  not  mere  obligation  to  pay,  is  necessary. 

Distinguished  in  Dewey  v.  Whitney,  93  Fed.  637,  held  not  to 
apply;  Tilton  v.  Cofield,  2  Colo.  405,  attachment  lien  cannot  be  en- 
larged against  other  creditors  and  subsequent  vendees.  But  see 
dissent  8.  C,  2  Colo.  410,  following  cited  case. 

Vendor  and  purclutfer.—  Title  conveyed  and  payment  made,  the 
vendee  holds  adversely  to  whole  world  and  may  disclaim  title  of 
vendor,  p.  838. 

Vendor  and  purehaeer. —  Vendee  under  quitclaim  deed  cannot 
claim  as  a  bona  fide  purchaser  without  notice  of  unrecorded  mort- 
gage, p.  238. 

Cited  and  approved  but  stated  to  be  dictum  in  Runyon  v.  Smith, 
18  Fed.  682,  disallowing  quitclaim  grantee  to  claim  as  bona  fide 
purchasers.  Cited  with  approval  in  United  States  v.  Sliney,  21 
Fed.  886,  and  Dodge  v.  Briggs,  27  Fed.  167,  to  same  effect;  Wood- 
ward V.  Jewell,  26  Fed.  691,  grantee  charged  with  defects  of  title, 
not  to  see  to  application  of  purchase  money;  Hastings  v.  Nlssen, 
81  Fed.  600,  601,  grantee  of  heirs  takes  notice  of  unrecorded  grant 
of  ancestor;  Johnson  v.  Williams,  87  Kan.  181,  1  Am.  St  Rep.  245, 
14  Pac.  538»  not  bona  fide  as  to  title  shown  by  records  or  discover- 
able by  reasonable  diligence;  dissenting  opinion  in  United  States 
V.  CaL,  etc,  Land  Co.,  49  Fed.  504,  7  U.  S.  App.  128,  majority 
holding  deed  not  a  mere  quitclaim;  arguendo,  in  Battershall  v. 
Stephens,  84  Mich.  74.    See  note,  53  Am.  Rep.  761. 

Overruled  in  United  States  v.  CaL,  etc..  Land  Co.,  148  U.  S. 
45,  87  L.  861,  18  S.  Ct  463,  quitclaim  grantee  may  be  a  bona  fide 
purchaser.  Disapproved  in  Wilhelm  v.  Wilken,  149  N.  Y.  451,  52 
Am.  St  Rep.  745,  44  N.  B.  83,  32  L.  R.  A.  372,  quitclaim  grantee 
takes  without  notice  of  unrecorded  grant  Limited  in  White  v. 
BTGarry,  2  Fllpp.  574,  47  Fed.  421,  not  applied  where  registry  of 
mortgage  is  required  to  make  It  a  lien  against  subsequent  purchaser. 

Mortgages.— On  sale  of  redemption  to  mortgagee,  he  must  show 
good  faith  and  payment  of  full  value;  all  doubts  are  construed 
against  him,  p.  839. 

Cited  with  approval  in  De  Martin  v.  Phelan,  47  Fed.  764, 
Walker  v.  Farmers'  Bank,  6  DeL  Ch.  94,  8  Houst  264,  10  AtL  99; 
afilrmed  in  S.  C,  8  Houst  293,  810,  14  AtL  828,  837,  and  Shaw  v. 
Walbridge,  33  Ohio  St  6,  collecting  cases,  no  unfairness  herein,  re- 
demption disallowed;  Brownlee  v.  Martin,  21  S.  C.  400,  and  Brad- 
bury T.  Davenport  114  CaL  600,  65  Am.  St  Rep.  96»  46  Pac  1063. 
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Jones  T.  Franks,  88  Kan.  603,  6  Pac.  793,  and  McGleod  r.  BuUard, 
86  N.  0.  215,  burden  Is  on  mortgagee  to  show  fairness;  Niggeler  v, 
ICanrln,  84  Minn.  125,  24  N.  W.  372,  redemption  allowed  for  on- 
conscientions  advantage;  Morrow  ▼.  Jones,  41  Neb.  877,  00  N.  W. 
872,  deed  may  be  shown  a  mortgage  by  parol;  Macanley  y.  Smith, 
132  N.  T.  531,  30  N.  B.  998,  agreement  that  mortgage  becomes 
absolute  deed  if  not  paid  is  ineffectual;  Tant  t.  Guess,  37  S.  0. 
610,  16  8.  B.  479,  holding  leases  herein  security  for  debt;  Bockwell 
T.  Humphrey,  57  Wis.  417,  15  N.  W.  396,  collecting  cases,  relation 
of  creditors  existing,  instrument  herein  is  a  chattel  mortgage. 
See  extensiye  note,  55  Am.  St  Rep.  105. 

Distinguished  In  Bridges  ▼.  Lender,  60  Iowa,  195,  14  N.  W.  219, 
as  being  essentially  different  from  absolute  conveyance  with  agree- 
ment to  reconvey. 

Mortgag«a.— Whtte  confidential  relations  and  means  of  oppres- 
stoB  exist,  the  scmtlny  of  sale  of  redemption  to  mortgagee  la 
severer,  p.  889. 

Oited  obiter  in  Bradbury  v.  Davenport,  114  GaL  600,  55  Am.  St 
Rep.  96,  46  Pac  1063,  Walker  v.  Farmers*  Bank,  6  DeL  Oh.  94, 
8.  0.,  8  Houst  264,  10  AtL  99,  Jones  v.  Franks,  33  Kan.  503,  6 
Pac  793,  and  Vangllder  t.  Hoffman,  22  W.  Ta.  83,  84. 

Mortgages.— Mortgagee,  purchasing  equity  of  redemption,  must 
reconvey,  if  any  vice  exists .  in  the  transaction,  irrespective  of  form 
of  instrument  though  his  debt  with  interest  will  be  secured  to  him, 
p.  889. 

Cited  with  approval  In  Walker  v.  Farmers'  Bank,  8  Houst  310, 
14  AtL  837,  being  fair  herein,  redemption  disallowed;  Vangllder  v. 
Hoffman,  22  W.  Va.  85,  deed  may  be  shown  to  be  mortgage  by  parol. 
Cited  obiter  in  Bradbury  t.  Davenport  114  CaL  600,  55  Am.  St 
Rep.  96,  46  Pac  1068,  Walker  t.  Farmers'  Bank,  6  DeL  Ch.  94,  8 
Houst  264,  10  AtL  99,  and  Jones  v.  Franks,  83  Kan.  503,  6  Pac 
793. 

Mortgages. —  Mortgagee  having  made  assurances  that  an  abso- 
lute deed  given  was  a  mortgage,  redemption  will  be  allowed,  p. 
341. 

Miscellaneous.—  Cited  in  Partee  v.  Thomas,  11  Fed.  778,  without 
application. 

12  WaU.  842-349,  20  L.  439,  HANAUBR  T.  DOANB. 

War.—  Contracts  in  aid  of  Rebellion  are  void,  p.  345. 

Cited  with  approval  in  Thomas  v.  Richmond,  12  WalL  357,  20  I* 
457,  applied  to  sUtutes;  Dewing  v.  Perdicaries,  96  U.  S.  195,  24  L. 
665,  sequestration  and  sale  of  stock  by  Confederacy  is  void;  Keith 
V.  Clark.  97  U.  S.  464,  24  L.  1075,  party  asserting  invalidity  must 
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set  up  and  prove;  Confiscation  Cases,  1  Woods,  226^  F.  O.  8,097,  letter 
of  credit  to  Confederate  agent  abroad  is  void;  Wliitls  t.  Polk,  86 
Tex.  628,  and  Alexander  v.  Lewis,  47  Tex.  490,  contract  for  sale  oC 
cotton  beyond  United  States  is  void;  Isaacs  t.  City  of  Richmond,  90 
Va.  33,  17  B.  B.  761,  notes  in  aid  of  Rebellion  yoid;  dissenting  opin* 
Ion  In  Milner  v.  Patton,  49  Ala.  428,  argnendo. 

Distinguished  in  Pfeuffer  v.  Maltby,  64  Tex.  463,  allowing  acoennt- 
ing  for  completed  partnership. 

Bills  and  notes.—  Any  portion  of  consideration  being  Illegal,  notes 
are  void  in  toto,  p.  845. 

Cited  with  approval  in  Snyder  t.  WiUey,  83  Mich.  495,  collecting 
cases,  note  given  to  stop  criminal  prosecution  is  void;  Bick  t.  Seal, 
45  Mo.  App.  478,  note  partly  illegal,  mortgage  not  enforced.  Cited, 
arguendo,  in  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  783,  28  L.  1138, 
5  8.  Ct  741,  collecting  cases,  contracts  In  violation  of  law  ifot  en- 
forceable; Higgins  V.  McCrea,  116  U.  S.  685,  29  L.  769,  6  &  Ot  664, 
same:  Branch  v.  Haas«  4  Woods,  589,  16  Fed.  55,  and  Murray  v. 
Chicago,  etc.,  Ry.,  62  Fed.  41. 

Distinguished  in  Keith  v.  Clarke,  4  Lea,  780,  bank  notes  issued 
after  1861  are  receivable  as  taxes  from  innocent  holder. 

Contracts.— Money  borrowed  to  redeem  illegal  due  bills  may  be 
recovered,  though  purpose  was  known,  p.  345. 

Contracts.—  Redemption  of  due  bills  given  in  aid  of  Rebellion  la 
not  good  consideration  for  a  note,  p.  346. 

Treason. —  He  who  sells  goods  to  an  agent  of  Confederates,  know- 
ing  purpose  of  purchase,  is  guilty  of  treason  or  misprision  thereof, 
p.  347. 

Cited  with  approval  in  Carlisle  v.  United  States,  16  WaU.  150,  21 
L.  428,  amnesty  of  president  includes  aliens;  Sprott  v.  United  States, 
20  Wall.  463,  22  L.  872,  one  buying  cotton  of  Confederacy  aids  Re- 
bellion; Whitis  V.  Polk,  86  Tex.  627,  applied  to  sale  of  cotton  with- 
out United  States. 

Contracts.—  Cne  must  be  taken  to  Intend  the  consequences  of  his 
own  voluntary  act,  p.  347. 

Cited  with  approval  in  Sprott  v.  United  States,  20  WalL  463,  22  L. 
372,  one  purchasing  cotton  from  Confederacy  gives  money  in  aid  of 
RebeUion;  Whitfield  v.  United  States,  92  U.  &  170,  23  L.  707,  one 
selling  cotton  to  rebels  and  accepting  bonds,  aids  Rebellion;  Ware  v. 
Jones,  61  Ala.  295,  one  selling  goods  to  be  used  by  Confederates  in- 
tends to  aid  them.  Cited  obiter  in  Carlisle  v.  United  States,  16  Waa 
160,  21  L.  428. 

Contracts.—  One  knowing  that  gooda  sold  or  monej  lent  are  to  be 
used  for  a  criminal  purpose,  cannot  recover,  thoi^h  he  does  not 
give  it  for  that  purpooe,  pp.  346^  347,  d48»  849. 
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Olted  with  approval  in  Sprott  r.  United  States,  20  Wall.  468,  22 
L.  872,  pnrchajser  of  cotton  from  Oonfederacy  cannot  recover  if  It 
Is  captured  and  sold;  Kahn  v.  Melcher,  43  Fed.  644,  10  L.  B.  A.  441« 
no  recovery  for  liquor  sold  to  be  retailed  when  forbidden  by  law;  BfU- 
ner  t.  Patton,  49  Ala.  426,  no  recovery  for  goods  sold  to  be  made  into 
uniforms  for  Confederates  (but  see  as  explained  in  dissenting  opin- 
ion, S.  0.,  40  Ala.  430);  Ware  v.  .Tones,  61  Ala.  294,  to  same  effect; 
Lee  V.  Boyd,  86  Ala.  288,  5  So.  491,  bonds  pledged  by  guardian  to 
secure  loan  for  cotton  futures,  recoverable  by  infant;  Hunstocls  v. 

'  Palmer,  4  Tex.  Civ.  App.  461,  23  S.  W.  295,  disallowing  recovery  of 
rent  for  bawdy-bouse;  dissenting  opinion  in  Sprott  v.  United  States, 

^  20  Wall.  466,  22  L.  373,  and  distinguished;  Hubbard  ▼.  Moore,  24  La. 

/  Ann.  593,  majority  allowing  recovery  for  furniture  sold  to  prostitute. 
Cited  arguendo,  in  Gatton  ▼.  Chicago,  etc^  By.,  95  Iowa,  142,  68 
N.  W.  599,  28  L.  B.  A.  666,  and  Harris  t.  Harris,  23  Gratt  755. 
Cited  obiter  In  CarUsle  ▼.  United  States,  16  WaU.  160,  21  L.  42& 
See  note,  82  Am.  Bep.  127,  32  Am.  St  Bep.  468. 

Distinguished  In  Anheuser-Busch  v.  Mason,  44  Bfinn.  820,  20  Am. 
St  Bep.  682,  46  N.  W.  668,  9  L.  B.  A.  607,  and  n.,  collecting  cases, 
allowing  recovery  for  beer  sold  to  brothel  with  notice;  Wallace  t. 
Lark,  12  a.  O.  670,  82  Am.  Bep.  617,  note  for  horse  to  be  need  In 
Confederate  service  is  valid. 

12  Wan.  8^-868,  20  L.  463,  THOMAS  T.  CITY  OF  BICHMOND. 

Mtmleipal  corporationa.—  It  b^ng  against  public  policy  to  allow 
the  issue  of  currency  by  individuals  or  corporations,  tl  cannot  be 
one  of  the  implied  powers  of  a  municipality,  p.  868. 

Olted  with  approval  in  Lindsey  v.  Bottaken,  82  Ark.  682,  644, 
dlsallovring  issue;  arguendo,  in  Gatton  v.  Chicago,  etc,  By^  06 
Iowa,  142,  68  N.  W.  599,  28  L.  B.  A.  56a 

Munleipal  corporation  can  exercise  no  power  not  in  express  terms, 
or  by  fair  implication,  conferred  upon  it,  p.  353. 

Cited  with  approval  in  Lindsey  v.  Bottaken,  82  Ark.  632,  disal- 
lovring  issue  of  currency;  State  v.  Blaser,  86  La.  Ann.  367,  collecting 
cases,  disallowing  tax  on  sales  In  public  market  not  being  neces- 
sary f<v  police  or  revenue;  State  v.  Eason,  114  N.  0.  792,  41  Am.  St 
Bep.  813,  10  S.  B.  80,  28  L.  B.  A.  524,  and  n..  Jurisdiction  of  town 
on  river  not  below  low-water  mark;  Klrkham  v.  Bussell,  76  Va.  061, 
acts  in  derogatloB  of  rights  of  voters  are  void.  See  note,  84  Am. 
Dee.  628. 

Municipal  corporations.— Power  to  borrow  money  and  to  issue 
bonds  or  certificates  therefor  does  not  authorise  the  issue  of  bills 
to  circulate  as  currency,  p.  854. 

Cited  with  approval  in  Lindsey  v.  Bottaken,  82  Ark.  632,  disallow 
lug  city  to  issue  currency. 
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Oontraets.— Where  Illegality  exists  in  a  contract  itself,  not  yet 
executed,  it  may  be  rescinded  by  either  party  and  money  recovered, 
^  855. 

Cited  with  apinroyal  in  Draper  t.  Springport,  1(H  U.  S.  604,  26  L. 
814,  bonds  issued  by  town,  without  seal,  amount  may  be  recovered; 
Srlng  Co.  V.  Knowlton,  108  U.  S.  49,  26  L.  350,  Knowlton  v.  Con- 
gress, etc.,  Co.,  14  Blatchf.  866,  F.  C.  7,908,  and  Douglas  v.  Kava- 
naugh,  90  Fed.  378,  62  U.  S.  App.  48,  collecting  cases,  all  allowing 
recovery  of  payment  for  illegal  increase  of  stock;  McCutcheon  v. 
Merz  Capsule  Co.,  71  Fed.  795,  87  U.  S.  App.  586,  31  L.  B.  A.  421, 
corporation  agreeing  to  sell  its  property  to  another,  and  hold  its 
stoclc,  may  have  it  cancelled.  Cited,  arguendo,  in  Murray  v.  Chi- 
cago, etc,  Ry.,  62  Fed.  41,  collecting  cases;  St.  Louis,  etc.,  R.  R.  v. 
Terre  Haute  R.,  145  U.  S.  407.  36  L.  754,  12  S.  Ct  967,  and  Cincin- 
nati, etc.,  R.  V.  M'Keen,  64  Fed.  45,  24  U.  S.  App.  2ia 

Contracts.— Where  a  transaction  made  illegal  for  the  protection  of 
one  party,  or  where  one  is  the  principal  offender  and  the  other  only 
through  constrained  acquiescence,  the  innocent  party  may  recover, 
though  it  be  executed,  p.  355. 

Cited  with  approval  in  West  Virginia  Transp.  Co.  v.  Bweetzer,  26 
W.  Va.  449,  shipper  compelled  to  agree  to  illegal  rates  may  recover. 

Cited  obiter  in  McCutcheon  v.  Merz,  etc.,  Co.,  71  Fed.  796,  87  V. 
S.  App.  586,  81  L.  R.  A.  421,  St.  Louis,  etc.,  R.  B.  v.  Terre  Haute 
R.,  145  U.  S.  407,  36  L.  754,  12  S.  Ct  957,  and  Cincinnati,  etc.,  n. 
V.  M'Keen,  64  Fed.  45,  24  U.  S.  App.  218.    See  note,  51  Am.  Rep.  824. 

Distinguished  in  Birkett  v.  Chatterton,  13  R.  I.  803,  48  Am.  Rep. 
31,  minor  forbidden  to  work  in  factory  cannot  recover. 

Banks  illegally  issuing  paper  are  liable  to  repay  amounts  received 
thereon,  unless  issued  to  aid  an  illegal  purpose,  or  if  the  receiving 
is  also  prohibited  by  law,  p.  356. 

Cited,  arguendo,  in  Mayor  v.  Moog,  63  Ala.  660. 

Contracts.— Parties,  being  in  pari  delicto,  are  left  without  rem- 
edy, p.  356. 

Cited  with  approval  in  St  Louis,  etc,  R.  y.  Terre  Haute  B.,  145 
U.  S.  407,  86  L.  754,  12  S.  Ct  957,  executed  Illegal  lease  not  set  aside; 
Central,  etc.,  B.  v.  W.  U.  Tel.  Co.,  1  McCrary,  555,  8  Fed.  420,  pos- 
session taken  and  suit  brought  to  rescind  illegal  contract,  defendant 
cannot  compel  restitution;  Cincinnati,  etc..  B.  B.  v.  M'Keen,  64 
Fed.  45,  24  U.  S.  App.  218,  collecting  cases,  executed  contract  not 
set  aside;  Dougherty  v.  Seymour,  16  Colo.  291,  26  Pac  823,  lease 
for  bawdy-house  not  enforceable;  Naglebaugh  v.  Harder,  etc,  Min. 
Co.,  21  Ind.  App.  554,  51  N.  B.  429,  no  recovery  on  brass  checks, 
given  for  labor,  against  statute;  Knowlton  v.  Congress,  etc,  Ooi., 
57  N.  T.  539,  payment  in  part  performance  of  illegal  increase  of 
stock  not  recoverable;  Gourley  v.  Tyler,  4  Tex.  App.  Civ.  881,  cred- 
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Itor  agreeing  to  accept  assignment,  with  secret  agreement  to  be 
paid  In  full,  cannot  recover;  dissenting  opinion  in  Peayn  ▼.  Foote,  113 
IlL  244,  majority  aUowing  recovery  of  money  paid  on  grain  options. 
Distinguished  In  Detroit  v.  Detroit,  etc.,  Ry.,  60  Fed.  163,  grant 
of  illegal  francl^se  in  good  faith,  by  city,  may  be  denied;  Pullman, 
etc.,  Ga  V.  Oentral  Transp.  Ck>.,  65  Fed.  161,  contract  repudiated, 
consideration  returned  in  absence  of  moral  turpitude;  Bond  v.  Mont- 
gomery, 56  Ark.  571,  35  Am.  St.  Rep.  123,  20  S.  W.  527,  homestead, 
illegally  purchased  at  probate  sale,  subrogated  to  creditor  whose 
debt  was  paid. 

Hunieipal  corporations.—  Persons  dealing  with  municipal  ofRcers 
take  with  notice  of  the  corporate  powers,  and  are  bound  thereby, 
p.  356. 

Olted  with  approval  in  Agawam,  etc..  Bank  y.  South  Hadley,  128 
Mass.  608,  money  borrowed  by  treasurer.  In  unauthorized  manner, 
cannot  be  recovered,  though  used  in  payment  of  debts;  Town  of 
Plainvlew  v.  Winona,  etc.,  R.  R.,  36  Minn.  512,  32  N.  W.  746.  town 
Illegally  Issuing  bonds  in  aid  of  railroad  may  resist  payment; 
Cheeney  v.  Inhabitants,  60  Mo.  54,  town  may  refuse  to  pay  warrant 
f<Hr  debt,  given  without  authority;  Ijebcher  v.  Board  of  Gommrs.,  9 
Mont  320,  23  Pac  714,  no  recovery  for  services  not  authorized  to 
be  engaged;  Weismer  v.  Village,  64  N.  Y.  106,  21  Am.  Rep.  696. 
municipality  not  estopped  by  conduct  of  officers  or  inhabitants  from 
•contesting  invalidity  <^  bonds;  Goose,  etc..  Bank  v.  Willow,  1  N. 
Dak.  29,  26  Am.  St  Rep.  607,  44  N.  W.  1002,  collecting  cases,  teacher 
illegally  serving,  without  certificate,  cannot  recover  on  quantum 
meruit;  Austin  v.  Goggeshall,  12  R.  I.  332,  34  Am.  Rep.  651,  pay- 
ment of  bills  for  banquet  illegally  ordered  may  be  enjoined,  though 
expense  incurred;  Black  v.  Gity  of  Gc^umbia,  19  S.  G.  420,  45  Am. 
Rep.  789,  no  recovery  on  unauthorized  contract  by  officers  Insuring 
adequate  supply  of  water;  Nashville  v.  Sutherland,  92  Tenn.  344, 
36  Am.  St  Rep.  93,  21  a  W.  676,  19  L.  R.  A.  621,  and  n.,  no  re> 
covery  on  guarantee  by  officers  that  water  will  not  fiow  back  from 
sewer;  Mayor  v.  Moog,  53  Ala.  569,  invalidity  of  ultra  vires  con- 
tracts more  strictly  maintained  in  favor  of  municipal  than  of  pri- 
vate corporations.  Gited,  arguendo,  In  Knowlton  v.  Gongress,  etc., 
Co.,  57  N.  Y.  539. 

Hunieipal  corporation  —  Money  reoeiTSd.—  A  receiver  of  munlci- 
pal  bills,  issued  without  authority,  cannot  recover  even  on  money 
received,  pp.  356,  357. 

Glted  with  approval  in  Isaacs  v.  Richmond,  90  Ya.  39,  17  8.  B. 
763,  similar  to  cited  case.  Glted  obiter  In  Nashville  v.  Sutherland, 
92  Tenn.  344,  36  Am.  St  Rep.  93,  21  S.  W.  676,  19  L.  R.  A.  621,  and 
1L,  and  Mayor  v.  Moog,  68  Ala.  569. 

Distinguished  In  Ghapman  v.  Gounty  of  Douiias,  107  U.  S.  356. 
27  L.  881,  2  S.  Gt  69,  lands  sold  to  county  for  payment  irrespective 
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of  amount  in  treasury  Is  Told,  but  vendor  may  recoyer  lands  or 
yalne. 

War. —  Contracts  and  statutes  in  aid  of  Rebellion  are  equally 
Toid,  p.  357. 

Cited  with  approval  in  Isaacs  t.  Richmond,  90  Ya.  81,  88,  89,  17 
8.  E.  761,  788,  involving  notes  similar  to  cited  case. 

States.—  Laws  for  preservation  of  public  order  and  regulation  of 
business  transactions,  and  not  in  aid  of  Rebellion,  sustain  a  trans- 
action, though  made  by  unrecognized  de  facto  government,  p.  857. 

Oited  with  approval  in  Dinwiddle  County  v.  Buchanan,  28  Gratt. 
589,  545,  551,  collecting  cases,  contracts  for  purchase  of  salt  for 
sale  to  people  under  State  statute  is  valid. 

12  Wall.  858-362,  20  L.  480,  SMITH  v.  SHEELEY. 

Principal  acquiring  legal  title,  after  executing  power  to  seH,  can- 
not claim  that  agent  exceeded  his  authority,  where  he  is  allowed  to 
make  deed  and  receive  price,  p.  861. 

Cited  with  approval  in  Brush  Electric  Co.  v.  CaL,  etc,  Light  Co., 
52  Fed.  964,  7  U.  S.  App.  409,  license  given  for  exclusive  right 
before  issue  of  patent,  validity  cannot  be  denied  after  large  busi- 
ness acquired;  Hatch  v.  Ferguson,  66  Fed.  672,  29  U.  S.  App,  540, 
principal  is  estopped  to  deny  power  of  attorney,  improvements  being 
made;  Beatty  v.  Sweeney,  26  Mich.  221,  collecting  cases,  one  igno- 
rantly  disclaiming  ownership  is  estopped  to  claim  title. 

Distinguished  in  Reed  v.  Crapo,  127  Mass.  40,  persons  present  at 
sale  by  collector,  and  receiving  payment,  may  waive  informality, 
but  not  for  their  co-owners;  Mobile,  etc.,  Ry.  v.  Jay,  65  Ala.  116, 
principal  receiving  no  direct  benefit  and  other  not  injured  by 
absence  of  prompt  repudiation,  ratification  not  presumed  from  mere 
silence. 

Corporation.—  Defect  In  constitution  of  corporation  cannot  be 
taken  advantage  of  collaterally,  p.  861. 

Cited  with  approval  in  Jones  v.  Habersham,  107  U.  8.  188,  27  L. 
406,  2  S.  Ct  848,  heirs  cannot  object  that  corporation  cannot  hold 
devised  property;  Fritts  v.  Palmer,  182  U.  8.  292,  88  L.  821,  10  8. 
Ct  96,  corporate  right  to  hold  land  cannot  be  raised  in  ejectment 
by  grantor  or  successors;  McBroom  v.  Scottish,  etc,  Co.,  158  U.  8. 
326,  88  L.  782,  14  S.  Ct  855,  debtor  cannot  object  to  repayment  ot 
legal  amount,  where  usurious  interest  is  forbidden;  Farmers,  etc.. 
Trust  Co.  V.  Green  B.,  etc.,  11  Blss.  339. 12  Fed.  776,  corporation  may 
recover  for  injury  to  land  it  Is  not  authorized  to  hold;  Sherwood  v. 
Alvis,  83  Ala.  118, 8  Am.  St.  Rep.  696, 3  So.  808,  collecting  cases,  one 
benefited  by  contract  cannot  object  to  right  of  corporation;  Merchants, 
etc..  Bank  v.  Stone,  88  Mich.  782,  those  lending  to  corporation  can- 
not deny  its  existence  and  charge  members  as  partners;  CroUey  v. 
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liinneapc^l^  etc.,  Ey.,  80  Minn.  544,  16  N.  W.  424,  plaintiff  whose 
land  la  condemned  and  transferred  cannot  question  capacity  of 
either  company;  Society  Pemn  y.  Cleveland,  48  Ohio  St  496,  8  N.  ■. 
363,  cc^lecting  cases,  a  Judgment  of  ouster  Is  not  retroacttve  and 
cannot  affect  parties  who  have  dealt  with  corporation;  Wright  ▼. 
Lee,  2  8.  Dak.  617,  51  N.  W.  718,  the  election  of  de  facto  directors 
cannot  be  disputed  by  creditors;  Bnlldlng,  etc.,  Assn.  t.  Chambel^ 
lain,  4  S.  Dak.  279,  56  N.  W.  899,  coUectlng  cases,  contractor  receiv- 
ing benefits  cannot  object  that  the  Incorpcnratlon  law  Is  unconstl- 
tntlonaL  Cited,  arguendo.  In  Citizens,  etc..  Bank  v.  Hawkins,  71 
Fed.  371,  84  U.  S.  App.  428,  and  American,  etc.;  Ca  t.  Moore,  2  Dak. 
292,  8  N.  W.  135,  prohibition  to  do  business  does  not  prsTttit  snlt; 
The  Board  ▼.  Lafayette,  etc.,  R.  R.,  50  Ind.  107,  collecting  cases. 

Dlstlngolshed  In  Grand,  etc.  Bridge  Co.  v.  Prange,  85  Mich.  408, 
M  Am.  Bep.  588^  one  saed  for  tolls  may  claim  the  right  to  collect 
lias  expired;  Douthltt  v.  Stlnson,  68  Mo.  278,  deed  to  corporation 
having  no  exlstance  Is  an  absolute  nullity;  Bstate  of  McOraw,  111 
N.  Y.  90^  100,  19  N.  B.  250,  2  L.  B.  A.  894,  and  n.,  h^rs  may  object 
that  InstltutliMi  cannot  take  devise. 

Corporation.^  One  selling  land  to  a  corporation  de  facto,  and  re- 
relvlng  consideration,  cannot  question  Its  capacity  to  take,  unless 
there  Is  a  Judgment  of  ouster  by  government,  p.  862. 

Cited  with  approval  In  Myers  v.  Croft,  18  Wall.  295,  20  L.  568, 
Prltts  V.  Palmer,  132  U.  S.  292,  33  L.  821,  10  S.  Ct  96,  BroadweU  v. 
Merrltt,  87  Mo.  101,  10i2,  Belnhard  v.  Virginia,  etc..  Mining  Co.,  107 
Mo.  627,  28  Am.  St  Rep.  446,  18  S.  W.  19,  Myers  v.  Croft,  2  Neb. 
481,  and  Jones  v.  Hale,  82  Or.  470,  52  Pac.  813,  all  disallowing 
grantor  or  those  under  him  to  question  corporate  capacity  to  hold  land; 
Chattanooga,  etc,  R.  Co.  v.  B vans,  66  Fed.  815, 31 U.  S.  App.  432,  collect- 
ing cases,  creditors  cannot  question  corporate  right  to  dispose  of  land, 
which  It  was  prohibited  to  acquire;  Sherwood  v.  Alvis,  83  Ala.  118, 
8  Am.  St  Rep.  696, 8  So.  808,  one  benefited  by  contract  cannot  object 
to  corporate  rights;  South,  etc.,  R.  R.  v.  Highland,  etc,  R.,  119  Ala. 
117,  24  So.  118,  right  to  hold  acquired  property  can  only  be  raised 
by  State;  Cowell  v.  Colorado,  etc,  Co.,  3  Colo.  92,  vendee  of  land 
ttom  corporation  cannot  question  its  right;  Weber  v.  Flckey,  52  Md. 
516,  land  sold  to  corporation  and  stock  Issued,  vendor  cannot  dalm 
It  overvalued  in  defense  to  suit  for  contribution;  White  Oak,  etc, 
Society  V.  Murray,  145  Mo.  629,  47  S.  W.  502,  though  compai^  was 
not  yet  incorporated;  Wright  v.  Lee,  2  S.  Dak.  617,  51  N.  W.  718. 
election  of  de  facto  directors  cannot  be  questioned  by  creditors. 

Distinguished  In  McCormlck  v.  Market  Bank,  165  U.  S,  552,  41  L. 
822,  17  S.  Ct  437,  lease  to  national  bank  not  authorized  to  do  busi- 
ness Is  void,  and  will  only  support  action  for  what  was  received; 
Davis  V.  Old  Colony  R.  R.,  131  Mass.  278,  41  Am.  R^.  236,  money 
subscribed  for  a  punK)se  beyond  power  cannot  be  recovered;  Bstate 
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of  McGraw,  111  N.  Y.  99,  100,  19  N.  E.  250,  2  L.  R.  A.  894,  and  n.. 
belra  may  object  that  Instlttition  cannot  take  deylae. 

12  Wan.  862-365,  20  L.  434,  UNITBD  8TATB8  T.  NBW  0BLBAN8 
R.  R. 

Mortgages. —  Ck>nrt,  in  foreclosoxe,  detennines  priorities  of  liens 
as  between  parties  to  suit  and  those  they  lawfully  represent,  p.  864. 

Hortg^gres.— Reference  to  master  is  proper  method  of  settling 
priorities  of  liens,  but,  in  case  of  omission,  parties  may  agree  to 
submit  it  to  court,  on  statement  of  facts,  after  decree,  p.  364. 

lEortgages  covering  after^icquired  property  only  attach  to  it 
In  the  condition  in  which  it  comes  into  mortgagor's  hands,  p.  865. 

Cited  with  approval  in  Fosdick  v.  Schall,  99  U.  8.  251,  25  L. 
842,  trustee  takes,  subject  to  claim  of  maker,  under  agreement; 
Bear,  etc..  Irrigation  Ck>.  v.  Garland,  164  U.  8.  16,  41  L.  888,  17  8. 
Gt.  11,  mechanic's  lien  for  ditch  is  superior;  Western,  etc,  TeL  Co. 
V.  Burlington,  etc.,  Ry.,  3  McCrary,  140,  11  Fed.  7,  mortgagee  tiUies 
subject  to  rights  of  a  telegraph  company  in  line;  Hardesty  ▼.  Pyle, 
15  Fed.  779,  not  covering  rolling  stock  of  another  placed  on  road 
under  contract;  Loomis  v.  Davenport,  etc,  R.  R.,  8  McCrary,  496, 17 
Fed.  305,  collecting  cases,  is  subject  to  vendor's  lien  on  real  estate; 
Frank  v.  Denver,  etc.,  Ry.,  23  Fed.  126,  subject  to  mortgage  of 
rolling  stock  given  to  vendor;  Central  Trust  Co.  v.  Marietta,  etc, 
Ry.,  48  Fed.  870,  874,  2  U.  S.  App.  95,  subject  to  reservation  of 
title  under  sale  though  not  recorded;  Holly  Mfg.  Co.  v.  Newchester, 
etc.,  Co.,  48  Fed.  888,  affirmed  in  Newchester,  etc,  Co.  v.  Holly  Mfg. 
Co.,  53  Fed.  30,  3  U.  S.  App.  264,  grantee  of  land  with  notice  of 
lien  on  pumping  engines  thereon,  takes  subject  thereto;  Fidelity, 
etc.,  Co.  V.  Norfolk,  etc.,  R.  R.,  72  Fed.  706,  707,  receiver,  under 
foreclosure,  takes  a  spur  track,  subject  to  an  agreement  in  regard 
to  payment  therefor;  St  Joseph,  etc..  Depot  Co.  v.  Chicago,  etc, 
Ry.  Co.,  89  Fed.  654,  60  U.   S.  App.   686,  and  St  Joseph,  etc.. 
Depot  Co.  V.  Chicago,  etc,  Ry.,  131  Mo.  310,  81  S.  W.  913,  both 
holding  purchaser,  under  mortgage,  takes,  subject  to  rental  pay- 
ments for  depot;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  828, 
62  U.  8.  App.  123,  124,  one  advancing  money  and  receiving  mort- 
gage for  improvements,  not  contemplated  at  time  of  prior  mort- 
gage, covering  after-acquired  property,  is  superior  thereto;  Bvans 
V.   Klster,  92  Fed.  834,  836,   collecting  cases,   holding  failure  of 
payee  to  register  mortgage   did   not  discharge  surety;   Wood  y. 
HoUy  Mfg.  Co.,  lOO  Ala.  351,  46  Am.  St  Rep.  65,  13  So.  954,  bond- 
holders subject  to  contract  lien  on  machinery  affixed  to  land;  War- 
'  ren  v.  Liddell,  110  Ala.  247,  20  So.  93,  collecting  cases,  mortgagee 
taking  deed  is  subject  to  claim  of  conditional  vendor  of  machlneiy, 
removable  without  injury,  though  affixed;  Jarvis  v.  State  Bank, 
22  Colo.  318.  55  Am.  St  Rep.  186,  45  Pac  509,  mechanic's  lien  on 
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flQiBe  snperior;  Blnkley  t.  Forkner,  117  Ind.  185,  19  N.  B.  757,  3  L. 
B.  A.  86,  and  n.,  collecting  cases,  general  mortgage  subordinate  to 
chattel  mortgage  on  machinery  removable  without  injury;  Bus- 
•eU  T.  Grant,  122  Mo.  178,  43  Am.  St  Bep.  569,  2G  S.  W.  961, 
purchase-money  mortgage  of  land  precedes  mechanic's  lien  simul- 
taneously attaching;  Williamson  v.  New  Jersey,  etc..  By.,  28  N.  J. 
Bq.  298,  reversed  on  another  point  in  S.  a,  29  N.  J.  £q.  317,  mor^ 
tage  of  after-acquired  property  subordinate  to  mechanic's  lien; 
United,  etc..  Canal  Co.  v.  Long  Dock  Co.,  42  N.  J.  Bq.  551,  9  AtL 
588,  collecting  cases,  mortgage  by  a  co-owner,  before  partition,  is 
subject  to  lien  of  costs  of  protecting  title  by  agreement  between 
owners;  Campbell  v.  Boddy,  44  N.  J.  Bq,  252,  6  Am.  St  Bep.  896» 
14  AtL  283,  vendor's  mortgage  on  affixed  chattels  is  superior  to 
general  mortgage,  so  far  as  it  does  not  diminish  its  security;  Daly 
T.  New  York,  etc..  By.,  65  N.  J.  Bq.  602,  38  AtL  205,  purchase- 
money  mortgage  for  land  is  superior;  General  Blectrlc  Co.  v.  Transit, 
etc,  COh  57  N.  J.  Bq.  474,  476,  42  AtL  106,  107,  general  mortgage 
subordinate  to  conditional  contract  of  sale;  Zom  v.  Bailroad  Co., 
5  S.  C.  95,  purchase-money  mortgage  superior  to  trustees'  or  bond- 
holders'; dissenting  opinion  in  Kilpatrlck  v.  Kansas,  etc,  B.,  88  Neb. 
644,  645,  57  N.  W.  672,  majority  holding  promoter's  mortgage  In- 
ferior to  liens  for  labor  and  materials. 

Cited,  arguendo,  in  Beail  v.  White,  94  U.  S.  387,  24  L.  175,  col- 
lecting cases;  Barnard  v.  Norwich,  etc.,  B.,  4  Cliff.  365,  F.  O.  1007, 
mortgage  of  after-acquired  property  covers  a  railroad  leased;  Har- 
ris T.  Tonngstown  Bridge  Co.,  90  Fed.  828,  62  U.  S.  App.  123,  124, 
collecting  cases;  First  Nat  Bank  v.  Turnbull,  32  Gratt  704,  34  Am. 
Bep.  797,  Judge  t.  Jones,  99  Tenn.  22,  42  S.  W.  4,  Williams  v.  Briggs, 
11 B.  1. 478,  and  Williamson  v.  New  Jersey  B.,  26  N.  J.  Bq.  403,  collect- 
ing cases,  that  mortgage  on  after-acquired  property  is  valid;  National 
Bank  t.  Goodyear,  90  Ga.  728,  16  S.  B.  964,  Edwards  y.  Peterson, 
80  He.  871,  6  Am.  St  Bep.  209,  14  AtL  937,  and  Brown  v.  Phillips, 
40  Mich.  270,  collecting  cases.  Cited  obiter  in  New  York,  etc.. 
Trust  Co.  V.  Capital  By.  Co.,  77  Fed.  531,  Hamlin  v.  Jerrard,  72 
Me.  75,  collecting  cases;  United  States  Trust  Co.  v.  Territory,  8  N. 
Mex.  689,  47  Pac.  729.  See  note,  46  Am.  Dec.  717,  22  Am.  Bep. 
654,  and  note,  41  Am.  St  Bep.  759. 

Distinguished  in  McGourkey  t.  Toledo,  etc..  By.,  146  U.  8.  651, 
552,  36  L.  1085,  1066^  13  S.  Ct  174,  175,  affirming  Central  Trust 
Co.  y.  Ohio,  etc.,  B.  B.,  36  Fed.  536,  collecting  teases,  where  col- 
lusive arrangement  is  made  to  defeat  mortgagees,  claim  disallowed. 

Mortgagees  covering  after-acquired  property  are  subject  to  pur- 
chase-money mortgage,  though  not  recorded,  p.  365. 

Cited  with  approval  in  Central  Trust  Co.  v.  Marietta,  etc.  By.. 
48  Fed.  874,  2  IT.  a  App.  95,  applied  to  similar  case;  Bvans  v. 
Kister,  92  Fed.  836,  collecting  cases,  failure  of  payee  of  note  to 
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register  mortgage  does  not  excuse  surety;  Daly  ▼.  New  York,  etc.» 
Ry.,  55  N.  J.  Bq.  602,  38  AtL  205,  applied  to  purchase  of  land; 
Zom  T.  Railroad  Co.,  5  S.  C.  95,  sale  of  land  to  railroalQ.  Glted 
obiter  In  Wood  v.  Holly  Hfg.  €k).,  100  Ala.  351,  46  Am.  St  Rep. 
65,  18  So.  954,  and  Warren  v.  Llddell,  110  Ala.  247,  20  So.  98. 

Dlstlngnlshed  In  Taylor  y.  Burlington,  etc.,  R.,  4  DllL  683,  F.  O. 
13^783,  agreement,  not  being  recorded,  not  valid  against  mortgagee, 
by  Iowa  statutes. 

Becorda  are  Intended  for  the  protection  of  subsequent,  not  prior, 
purchasers  and  creditors,  p.  365. 

Cited  with  approval  In  Central  Trust  Co.  v.  Marietta,  etc.,  Ry., 
48  Fed.  874,  2  U.  S.  App.  95,  applied  to  prior  general  mortgage 
subordinate  to  retention  of  title  by  vendor;  Daly  v.  New  York,  etc.. 
Ry.,  55  N.  J.  Bq.  602,  38  AtL  205,  applied  to  non-registry  of  pm- 
chase-money  mortgage  as  against  prior  general  mortgage;  obiter  in 
Wood  V.  Holly  Mfg.  Co.,  100  Ala.  351,  46  Am.  St  Rep.  65,  13  So 
954,  and  Warren  v.  Uddell,  110  Ala.  247,  20  So.  93. 

Mortg^ages.— ■  The  rule  that  general  mortgage  is  subordinate  to 
purchase-money  mortgage  does  not  apply  where  thing  sold  be- 
comes affixed  to  principal  thing,  p.  366. 

Cited  with  approval  in  Porter  v.  Pittsburgh  Steel  Co.,  122  U.  S. 
283,  30  L.  1211,  7  S.  Ct  1208,  collecting  cases,  applied  to  rails; 
Boston,  etc.,  Co.  v.  Bankers,  etc.,  Tel.  Co.,  36  Fed.  297,  applied  to 
telegraph  poles,  etc,  but  not  to  wires;  New  York,  etc..  Trust  Co. 
V.  Capital  Ry.  Co.,  77  Fed.  531,  collecting  cases,  an  agreement  that 
it  shall  not  be  part  of  realty  cannot  affect  third  parties;  Phoenix 
Iron  Works  Co.  v.  New  York,  etc..  Trust  Co.,  83  Fed.  769,  54  U. 
S.  App.  414,  collecting  cases,  rule  applied  to  machinery  to  run 
street  railroad;  Bvans  v.  Kister,  92  Fed.  836,  collecting  cases,  hold- 
ing failure  of  payee  to  register  does  not  excuse  surety;  dissenting 
opinion  in  Kilpatrlck  v.  Kansas,  etc.,  R.  R.,  38  Neb.  644,  645,  57  N. 
W.  672,  arguendo.  Cited,  arguendo.  In  New  Mexico  v.  United 
States  Trust  Co.,  172  U.  8.  185,  19  a  Ct  133,  collecting  cases, 
and  United  States  Trust  Co.  v.  Territory,  8  N.  Mex.  689,  47  Pac.  729. 
Cited  obiter  in  Holly  Mfg.  Co.  v.  Newchester,  etc,  Co.,  48  Fed.  888. 

Kortgages  covering  after-acquired  property  of  a  railroad  are 
subject  to  a  Hen  reserved  by  United  States  selling  it  property  and 
Imposing  a  condition  of  non-alienation  until  payment,  p.  865. 

12  WalL  80MI68,  20  U  286,  THB  SPRAY. 

Collision. —  Vessel  attempting  to  race  into  harbor  ahead  of  ao- 
other  la  liable  fdr  a  reaoltant  coUlsioii,  ^  107. 

Not  dted. 
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12  Wan.  8e&^78,  20  L.  432,  SHOEMAKER  y.  KINGSBURY. 

Carxieors.— Gonstnictors  nmniJig  train  with  caboose,  wbereln 
IMSsengers  are  sometimes  carried  for  hire,  are  not  common  carriers, 
Pu  870. 

Garrison. —  Ck>mmon  carriers  undertake,  for  hire,  to  carry  all  per- 
sons indifferently  who  apply  for  passage,  p.  376. 

Carriers.— Common  carriers  of  passengers  must  provide  their 
safe  conveyance  so  far  as  practicable  by  the  exercise  of  human 
care  and  foresight,  p.  376. 

Olted  with  approval  in  Holmes  v.  Oregon,  etc.,  Ry.,  6  Sawy.  288, 
6  Fed.  588,  boat  and  landing  must  be  well  lighted,  and  guards  to 
prevent  premature  landing;  Ladd  v.  Forster,  12  Sawy.  552,  81  Fed. 
830,  and  Holland  v.  Brown,  18  Sawy.  289,  35  Fed.  47,  both  hol<Ung 
carrier  liable  for  injury  to  passenger  for  negligent  handling  of 
ferry-boat 

Oarrleors. —  A  passenger  of  private  carrier,  with  notice  of  the 
defects  in  the  road,  assumes  the  risks  therefrom,  p.  377. 

Olted  with  approval  in  separate  opinion  in  Lucas  v.  Milwaukee, 
etc,  Ry.,  88  Wis.  63,  same  rule  should  apply  to  freight  tralh. 

Distinguished  in  Rosenbaum  v.  St  Paul,  etc.,  R.  R.,  38  Minn.  175 
8  Am.  St  Rep.  655,  86  N.  W.  449,  one  in  construction  tratn  injured 
by  nnsplked  rails,  may  recover. 

Oazrieirs.— Private  carriers,  for  hire,  need  only  use 'such  care 
and  skill  aa  prudent  and  cautious  men  under  circumstances,  p.  877. 

Cited  with  approval  in  Bast  Tennessee,  etc.,  R.  R.  v.  Johnson, 
79  Ala.  004,  51  Am.  Rep.  492,  collecting  cases,  applied  where  shipper 
agrees  to  load  cattle,  cannot  hold  company  liable  for  absence  of 
bedding; 

Carriers. —  Whether  private  carriers  used  requisite  care  is  for 
Jury,  p.  87& 

Carriers.— It  need  not  be  shovni  that  servants  of  a  private  car- 
rier had  competent  skill  and  good  habits,  besides  that  they  acted 
with  care  and  skill  at  time  of  accident,  p.  878. 

12  Wan.  879-884,  20  L.  414,  KNOX  v.  BXOHANGB  BANK. 

Appeals  and  error. —  The  assignee  of  plaintiff,  declared  bankrupt 
is  proper  party  to  ask  for  reinstatement  and  substitution,  on  writ  of 
error,  p.  882. 

Olted  with  approval  in  Jenkins  v.  Greenbaum,  95  111.  18,  assignee 
of  bankrupt  should  sue  out  writ  of  error  after  adjudications,  or  be 
substituted  If  already  out;  arguendo.  In  Mayhew  t.  Pentecost  128 
Mass.  885. 
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Constitatlonal  law.— A  proYlsion  in  bank  charter  making  its 
notes  receivable  for  debts  due  it,  is  a  contract,  p.  382. 

Ocmatitiitional  law  —  Courts.^  Supreme  Court  cannot  review 
judgment  of  State  courts,  refusing  to  give  efiTect  to  valid  contracts, 
or  impairing  their  obligation,  but  only  when  State  (Constitution  or 
statute  impair  it.  It  must  appear  that  the  State  court  Judgment 
rested  upon  the  statute,  not  merely  that  counsel  assailed  the  stat- 
ute as  impairing  the  contract,  p.  383. 

Reaffirmed  in  Northern  R.  R.  v.  People,  12  WalL  888,  20  L.  418. 
Cited  with  approval  in  Chicago,  etc.,  Ins.  Co.  v.  Needles,  118  U.  S. 
582,  28  L.  1087,  6  S.  Ot  685,  inquiry  is  limited  to  whetiier  statutes 
infringe  Federal  rights;  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  392. 
80  li.  1060»  7  8.  Ct.  919,  collecting  cases,  decision  by  State  court 
that  an  exclusive  franchise  did  not  apply  against  city  having  right 
under  previous  statutes,  affirmed;  New  Orleans,  etc.,  Co.  v.  Louisi- 
ana, etc.,  Co.,  125  U.  S.  80,  31  L.  612,  8  S.  Ct  748,  construction 
of  rights  of  corporation,  under  its  charter,  gives  Federal  court  no 
Jurisdiction;  St  Paul,  etc.,  Ry.  v.  Todd  County,  142  U.  S.  287,  35 
L.  1016,  12  S.  Ct  283,  State  statute  construed  as  not  including  cer- 
tain property  in  exemption  from  taxation,  not  reviewable;  Morley 
T.  Lake,  etc.,  Ry.,  146  U.  S.  172,  36  L.  930,  13  S.  Ct  58,  statute  re- 
ducing interest  on  Judgment  already  obtained  does  not  impair  Fed- 
eral right;  Central  Land  Co.  v.  Laldley,  159  U.  S.  110,  40  L.  94,  IH 
8.  Ct  82,  where  State  statute  is  admitted  valid,  the  construction 
thereof  not  reviewable;  Ray  v.  West  etc..  Gas  Co.,  188  Pa.  St. 
091,  21  Am.  St  Rep.  928,  20  Aa  1067,  12  L.  R.  A.  293,  and  n.,  and 
Storrie  v.  Cortes,  90  Tex.  288,  88  S.  W.  156,  35  L.  R.  A.  668,  col- 
lecting cases,  change  of  decision  of  court  Invalidating  a  contract 
is  not  a  prohibited  Impairment  Cited,  arguendo,  in  Denny  v. 
Bennett  128  U.  S.  495,  82  L.  498,  9  S.  Ct  186,  holding  State  statutes 
limiting  rights  of  creditors  do  not  impair  subsequent  contracts; 
Oanal  Companies  Case,  88  Md.  626,  85  AtL  865,  In  separate  opinion. 

Distinguished  In  University  v.  People,  99  IT.  S.  820,  25  L.  388. 
collecting  cases,  subsequent  statute  construed  as  limiting  exemption 
from  taxation,  under  prior  statute,  raises  Federal  queAlon;  Sag- 
inaw Gas-Light  Co.  v.  Saginaw,  28  Fed.  688,  two  corporations  of 
State,  with  eonllicting  grants  ttom  a  municipality,  raises  a  Federal 
question. 

OonatitutioBal  law. —  State  law  authorizing  bank  to  assign  for 
benefit  of  creditors  does  not  impair  contract  by  which  bank  re^ 
eelves  its  notes  in  payment  of  debts,  p.  384. 

IS  WaD.  884^888,  20  L.  412,  NORTHERN  R.  B.  v.  PBOPLB. 

Ooorts. —  Brror  to  State  court  dismissed,  where  defendant  claims 
nothing  under  State  statute,  and  its  validity  is  not  involved  in 
Judgment,  p.  888. 
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Olted  with  approval  in  Marqneze  ▼.  Bloom,  16  WalL  352,  21  L. 
280,  no  Federal  question  in  record  or  opinion,  writ  dismissed;  dis- 
senting opinion  in  Underwood  v.  McVeigh,  131  U.  S.  cxxiii  (ap- 
p^idix),  21  L.  964,  majority  dismissing  writ  of  error  not  directed 
to  State  Ck>art  of  Appeals. 

11  Wan.  889-390,  20  L.  394,  THE  WESTERN  METROPOLI& 

Admiralty.— Appellant,  in  libel  for  collision,  having  filed  affi- 
davits that,  since  appeal,  he  has  learned  that  two  witnesses  for 
respondent  were  promised  a  contingency  on  result  of  suit,  a  com- 
mission was  ordered  by  Supreme  Gourt  to  take  testimony  as  to 
Alleged  agreement,  p.  39a 

Cited,  arguendo,  in  The  Venezuela,  62  Fed.  876.  1  U.  8.  App. 
iM»  ^meeting  cases. 

n  Wan.  890-^91,  20  L.  404,  PARKER  v.  LATEY. 

Appeals  and  error. —  Record  not  showing  affirmatively  that  Juris- 
dictional amount  is  involved,  writ  is  dismissed,  p.  391. 

Cited  with  approval  in  FuUer  v.  Montague,  69  Fed.  214,  16  U.  S. 
App.  891,  bill  not  showing  amount,  but  this  being  remedial  in  fact, 
court  required  necessary  showing  made  and  filed,  and  retained  the 


»  WalL  891-400,  20  L.  44a,  COOLBY  v.  O'CONNOR. 

Appeal  and  error.^  Where  admission  of  an  instrument  would 
fcave  thrown  burden  on  other  party,  its  erroneous  exclusion  in 
iMurmfnl  ern^,  p.  898. 

Officers.—  When  authority  is  given  to  several,  all  must,  generally, 
udte,  but  a  board  created  to  perform  a  public  purpose  may  act 
by  a  majority  of  its  members,  p.  398. 

Cited  with  approval  In  People  v.  Lothrop,  3  Colo.  468,  collecting 
eases,  allowing  majority  at  meeting  of  board  of  equalization  to 
set,  all  being  notified;  Hall  v.  Vanderpool,  16  Fla.  129,  two  com- 
■risstoners  sufficient,  under  act  of  1862;  State  v.  McMillan,  62  S.  C. 
T2,  29  8.  B.  646,  applied  to  commissioners  to  apportion  debts  be- 
tween counties;  Cowan  v.  Murch.  97  Tenn.  698,  37  S.  W.  395,  34 
U  S.  A.  640,  collecting  cases,  majority  of  appellate  court  may  act. 
IB  absence  of  statute;  Ferris  v.  Kimble,  76  Tex.  479,  12  S.  W.  690. 
majority  of  equalization  board  may  act;  First  Nat  Bank  v.  Town 
sf  Mount  Tabor,  62  Vt  98,  36  Am.  Rep.  739,  collecting  cases,  applied 
to  bond  commissioners;  dissenting  opinion  in  Carolina,  etc..  Bank  v. 
Bvans,  28  S.  C.  528,  6  S.  B.  324,  majority  holding  majority  of 
appraisers  may  lay  off  homestead. 

Intenial  revenue.—  Certificate  of  tax  sale,  undw  acte  of  Congress 
sf  June  7»  1862,  and  March  8,  1866,  providing  for  taxation  of  lands 
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In  southern   States,   is  yalid,  though  signed  by  only  two  eom- 
missloners,  p.  899. 

Followed  in  Hill  t.  VanderpooU  15  Fla.  129,  and  Billings  ▼. 
Stark,  15  Fla.  303. 

Internal  revenue. —  Certificate  of  sale  for  taxes,  under  act  of 
CSongress  of  1862,  is  prima  facie  evidence  of  yalidity  and  regularity 
of  sale,  p.  396. 

Cited  to  this  point  in  Billings  y.  McDermott,  15  Fla.  63,  and 
HiU  y.  Yanderpool,  15  Fla.  129. 

Trespass.— License  from  plaintiff,  excuse  founded  on  fault  of 
plaintiff,  or  an  entry  by  authority  of  law,  with  or  without  process, 
must  all  be  specially  pleaded  in  an  action  of  trespass,  p.  399. 

Trespass  to  try  title. —  A  freehold,  or  mere  possessory  right  in 
defendant,  may  be  evidenced  under  general  issue,  though  often  ad- 
visable to  plead  liberum  tenementum,  p.  399. 

Cited  with  approval  in  Rawson  v.  Finlay,  27  Bfich.  271,  collect- 
ing cases,  under  general  issue  in  Michigan.     See  note,  89  Am.  Dec 


Trespass  to  try  title.-- In  this  action  defendant  may  set  up 
title  in  United  States  and  his  tenancy,  under  general  issue,  p.  899. 

Cited,  arguendo,  in  Lee  v.  Kaufman,  3  Hughes,  134,  138,  F.  C. 
8.191,  and  King  v.  La  Orange,  61  Cal.  228,  230,  collecting  cases. 

Internal  revenue.— Act  of  Congress  of  1862,  respecting  levy  of 
direct  taxes  in  insurrectionary  States,  contemplates  a  certificate  of 
sale  when  United  States  becomes  purchaser,  p.  399. 

Cited  and  reaffirmed  in  De  Treville  y.  Smalls,  98  U.  &  523,  25  L. 
i75,  and  United  States  y.  Lee,  106  U.  S.  204,  27  L.  176,  1  S.  Ct  246, 
such  certificate  to  United  States  may  be  impeached;  Collins  y. 
Pettitt,  124  N.  C.  730,  32  S.  B.  977,  county  may  purchase  on  tax 
sale.  Cited  in  Lee  v.  Kaufman,  3  Hughes,  150,  F.  C.  8,192,  and 
King  v.  La  Grange,  61  Cal.  228,  230,  to  point  that  case  is  not  oyer- 
ruled  by  dictum  in  Carr  v.  United  States,  98  U.  S.  433,  25  L.  200. 

Taxation.— Whether  a  notice  of  sale  for  taxes  is  sufficient, 
under  statute,  is  a  mixed  question  of  law  and  fact,  and  whether  it 
shows  what  property  was  intended  to  be  sold  is  for  Jury,  p.  400. 

Taxes.— Notice  of  sale  for  taxes  must  show  what  property  is  to 
be  sold,  and  any  description  which  does  so  is  sufficient,  p.  400. 

Cited  in  Buck  v.  Williams,  10  Heisk.  281,  court  will  go  behind 
certificate  to  determine  sufficiency  of  advertisement 

12  Wall  400-408,  20  L.  393,  BARTH  v.  CLISB. 

Habeas  corpus. —  The  production  of  the  body  supersedes  the 
original  commitment  and,  thereafter,  its  custody  is  subject  to  con- 
trol of  court  to  which  return  is  made,  pp.  402,  408. 
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Olted  with  approTEl  In  United  States  t.  Doss,  25  Fed.  Cas. 
893,  State  Judge  conspiring  to  release  a  prisoner  committed  by 
United  States  commission.  Is  guilty  of  obstructing  Federal  process; 
In  re  Bbanks,  84  Fed.  314,  State  order  directing  death  penalty, 
pending  appeal  from  District  Court,  denying  habeas  corpus,  is 
Invalid;  Matson  y.  Swanson,  181  IlL  266,  28  N.  B.  596,  habeas 
corpus  supersedes  capias  ad  satisfaciendum  and  ball  may  be  al- 
lowed, though  forbidden  for  dvll  arrest 

Sheriff  who  has  custody,  under  writ  of  ne  exeat,  is  not  liable  for 
escape  after  making  return  on  habeas  corpus,  p.  403. 

Appeal  and  etrror.—  When  a  case  is  inherently  and  incurably  de- 
fecdye,  though  not  noticed  in  court  below  or  lNN>Qght  to  this  court's 
attenticm  by  counsel,  it  la  dedsiye,  p.  408. 

Olted  with  approval,  and  other  errors  disregarded  as  immaterial,  in 
Meguire  y.  Oorwlne,  101  U.  a  112,  26  L.  901,  contract  being  void; 
Whitney  y.  Wyman,  101  U.  S.  897,  26  L.  1062,  applied  to  suit  against 
agent  of  disclosed  principal;  West  v.  Oamden,  185  U.  S.  621,  34  L. 
268,  10  S.  Ot  841,  collecting  cases,  an  agreement  by  director  to 
keep  one  in  permanency  as  officer;  United  States  v.  Barnes,  6  Ben. 
186,  F.  G.  14,628,  goods  forfeited  by  use  of  false  entry  in  custom- 
house; Butler  y.  Pittsburgh,  etc.,  By^  18  Ind.  App.  663,  46  N.  B.  94. 
suit  against  carrier  for  negligence,  without  alleging  ownership  of 
freight;  Lockhart  y.  Wills,  —  N.  Mex.  — ,  64  Pac.  342,  ejectment  on 
void  mining  location;  Mehurln  v.  Stone,  87  Ohio  St  64,  when,  on 
conceded  facts,  verdict  should  be  for  respondent  errors  In  In- 
stmotion  disregarded;  dissenting  opinion  in  OahiU  v.  Chicago,  etc.. 
By.,  74  Fed.  296,  46  U.  8.  App.  85,  majority  sliding  back  for  new 
trial,  though  It  clearly  appeared  plaintiff  was  guilty  of  contributory 
negligence. 

12  Walt  404-407,  20  L.  444,  INSUBANCB  CO.  v.  SLAU6HTBB. 

Xnaurance.—  A  p<^cy  wh«!<6in  **  saltpetre,  etc,  are  not  to  be  kept 
on  premises,  or  burning  fluid,  etc.,  not  exceeding  one  barrel,"  there 
being  no  semicolon  in  ^itlre  clause,  the  saltpetre,  etc.,  are  not  en- 
tirely forbidden,  but  only  as  they  exceed  one  barrel,  p.  406. 

Cited  with  approval  in  Atlantic  Ins.  Co.  v.  Manning,  8  Colo.  226, 
applying  same  rule  in  stipulation  against  vacancy  or  increase  of 
risk  qualified  by  a  subsequent  dause. 

Insuraaoe*— A  construction  putting  greater  restrictions  on  less 
dangerous  articles  is  not  to  be  adopted,  unless  language  leaves  no 
altemative,  p.  406. 

Insurance.^  Bisks  not  taken  on  articles  in  ordinary  use  should 
be  declared  in  unamUguous  terms  and  in  large  type,  p.  407. 

Cited  with  approval  in  Kelley  v.  Home  Ins.  Co.,  14  Fed.  Cas.  243, 
a  provision  against  vacancy  means  abandonment,   and   not   mere 
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TiftTatfan.—  Implied  prohlblttons  restrlctliig  Stste  power  of  taxsr 
ttoB  exist  In  United  States  .Oonstltution,  and  these  vt  mB  effectual 
as  those  expressed,  p.  427. 

Taxation.— Power  to  tax  for  State  purposes  is  as  exclusive  in 
States  as  power  to  tax  fbr  general  welfare  is  in  Oongress,  p.  427. 

Taxatloiu—  Ckmgress  cannot  tax  salaries  of  Judges  of  State  courts* 
as  exercise  of  such  a  power  is  repugnant  to  right  of  States  to 
create  courts  and  appoint  and  comp^isate  Judges,  p.  427. 

Oited  in  dissenting  opinion  in  Legal-Tender  Gases,  12  WalL  618, 
20  L.  832,  majority  holding  legal-tender  acts  valid  as  applicable  to 
contracts  made  before  or  after  their  passage. 

States.—  The  powers  granted  to  Congress  are  not  exiduslTe  unlew 
so  provided  or  necessarily  Implied  by  the  Ckmstitutloii,  9.  428. 

Cited  with  approval  in  Hollida  v.  Hunt,  70  IlL  118,  22  Am.  Sepw 
60,  holding  State  regulations  of  sales  of  patent  rights  void.  See 
note,  27  Am.  St  Bep.  56a 

Taxation.— Power  to  tax  may  be  exercised  at  same  time  and 
upon  same  subjects  of  isrivate  pn^erty  by  United  States  and  by 
States,  p.  42& 

Taxation.—  States  may  enact  reasonable  regulations  for  c<Hleetion 
of  taxes  levied  for  support  of  their  own  governments,  whether 
property  taxed  bdongs  to  residents  or  non-residents,  p.  428. 

Taxation.—  State  lic^ise  tax  on  non-resident  traders  higher  than 
that  on  resid^its  is  repugnant  to  constitutional  provision  that  citl- 
sens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  Sates,  p.  429. 

Cited  with  approval  hi  Walling  v.  Michigan,  116  U.  8.  454,  29  lu 
694,  6  S.  Ct.  457,  holding  tax  <m  non-resident  liquor  sellers  invalid; 
Bobbins  v.  Sh^by  County,  etc.,  120  U.  S.  492,  80  L.  696,  7  S.  Ot 
694,  holding  tax  on  non-resident  drummers  invalid;  Bx  parte  Tbucb- 
man,  1  Hughes,  603,  F.  C  14,108,  JSx.  parte  Thornton,  4  Hughes, 
230,  12  Fed.  546,  McOuire  v.  Parker,  82  La.  Ann.  884,  Bliss's  Peti- 
tion, 68  N.  H.  185,  State  v.  Lancaster,  68  N.  H.  270,  Sinclair  v. 
State,  69  N.  C.  48,  and  Commonwealth  v.  Myer,  92  Va.  816,  28  S  B. 
917,  81  L.  B.  A.  881,  all  applying  rule;  In  re  Watson,  16  Fed.  612, 
holding  State  law  denying  peddler's  license  to  non-residents  in- 
valid; Booth  V.  Lloyd,  88  Fed.  598,  holding  State  requirement  of 
year's  residence  as  prerequisite  to  obtaining  license  for  oyster- 
boat  void;  Graffty  v.  Bushville,  107  Ind.  510,  57  Am.  Bep.  184,  8  N. 
B.  612,  and  Fecheimer  v.  Louisville,  84  Ky.  809,  2  &  W.  67,  both 
applying  rule  to  city  license  tax;  dissenting  opinion  in  Slaughter- 
House  Cases,  16  Wall.  100,  21  L.  416,  majority  holding  exclusive 
State  grant  of  slaughter-house  privileges  valid;  New  York  v.  Bob- 
erts,  171  V.  8.  669,  672,  674,  19  S.  Ct  72,  78,  74,  majority  heading 
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State  tax  on  foreign  and  domestic  corporations  Talid.  Cited,  argn- 
endo,  in  BoyaU  v.  Virginia,  116  U.  &  682,  29  L.  788,  6  8.  Ot  615, 
holding  attorney's  license  tax  payable  in  bond  coupons  nnder  stat- 
ute; Mestayer  t.  Ckurisd,  88  La.  Ann.  712,  holding  city  tax  on  sales 
ontside  market  place  invalid;  Parish,  etc.,  t.  Levy,  40  La.  Ann.  833, 
4  So.  310,  holding  parish  license  tax  invalid  nnder  statute;  Burbank 
▼.  McDuffee,  66  Me.  137,  holding  purchaser  liable  for  price  of  goods 
sold  by  unlicensed  travelling  agent;  Keyser  v.  Bice,  47  Md.  214, 
28  Am.  Bep.  453,  enjoining  attachment  of  wages;  Kinneen  v.  Wells, 
144  Mass.  498,  59  Am.  Bep.  106,  11  N.  S.  919,  holding  statute  pro- 
hibiting registration,  within  thirty  days  of  naturalization,  contrary 
to  State  Ck>nstitution;  Commonwealth  v.  Jones,  82  Ya.  796,  1  8.  E. 
88,  holding  statute  prohibiting  acceptance  of  tax-receivable  coupons 
for  licenses,  until  Judicial  determination  of  genuineness,  valid. 
See  note,  52  Am.  Dec  334;  exhaustive  note  in  69  Am.  Bep.  280;  27 
Am.  St  Bep.  663. 

Distinguished  in  Osborne  v.  Mobile,  16  WalL  482,  21  L.  473, 
holding  city  license  tax  on  Interstate  express  company  valid;  Ma- 
chine Co.  V.  Qage,  100  U.  S.  678,  26  L.  756,  and  State  v.  Bichards. 
32  W.  Va.  860,  9  S.  B.  246,  8  L.  B.  A.  707,  and  n.,  both  holding 
State  tax  on  all  sewing-machine  peddlers  valid;  Transportation  Co. 
V.  Parkersburg,  107  U.  a  706,  27  L.  689,  2  S.  Ct  744,  holding  city 
ordinance  prescribing  wharfage  fees  valid;  Bmert  v.  Missouri,  156 
n.  &  315,  39  L.  436,  16  8.  Ct  372,  reviewing  authorities,  and  holding 
State  tax  on  all  peddlers  valid;  Corson  v.  Maryland,  67  Md.  263. 
holding  statute  imposing  uniform  rate  of  license  tax  on  citizens 
and  non-residents  valid;  People  v.  Walling,  63  Mich.  270,  18  N.  W. 
:810,  holding  tax  on  wholesale  importation  of  liquors  from  other 
States  valid;  People  v.  Phippin,  70  Mich.  14,  16,  37  N.  W.  892,  893. 
holding  statute  prescribing  conditions  for  practice  of  medicine  valid: 
State  V.  Welton,  65  Mo.  290,  holding  license  tax  on  peddlers  sellin;; 
goods  from  other  States  valid;  Territory  v.  Fams worth,  5  Mont. 
313,  6  Pac  872,  Ex  parte  Bobinson,  12  Nev.  271,  28  Am.  Bep.  798. 
and  State  v.  Long,  95  N.  C.  585,  59  Am.  Bep.  266,  all  holding  license 
tax  on  commercial  travellers  valid;  Pleuler  v.  State,  11  Neb.  559,  10 
N.  W.  482,  holding  license  tax  for  selling  liquors  valid;  State  v. 
Harrington,  68  Vt  630,  36  AtL  618,  84  L.  B.  A.  102,  holding  law  re- 
quiring State  and  local  licenses  of  peddlers  valid;  Nease  v.  Capehart 
15  W.  Va.  310,  holding  law  requiring  security  for  costs  by  non-resi- 
dent valid. 

Tazatloin.—  A  State  may  tax  nniformly  an  sales  within  the  State, 
whether  of  for^gn  or  domestic  goods;  but  a  tax  discriminating 
against  commodities  of  other  States  is  unconstitutional,  p.  429. 

Cited  with  approval  hi  Broeck  v.  Barge  J.  M.  Welch,  18  Blatehf. 
72,  2  Fed.  381,  holding  State  law  charging  additional  wharfage 
to  boats  coming  from  without  the  State  Invalid;  American  Harrow 
Oo.  V.  Shaffer,  68  Fed.  764,  holding  State  license  tax  oi;  sales  of 
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marhlnes  valid;  Ames  ▼.  People,  25  Oolo.  511,  55  Pac  728,  coHect- 
tng  anthorities,  and  holding  statute  requiring  license  tor  soling 
goods  mannfactured  outside  the  State  void;  Corson  y.  Maryland. 
57  Md.  263,  266,  holding  statute  imposing  uniform  rate  d  license 
tax  on  dtix^is  and  ntxi-residents  valid;  Toritory  v.  Famsworth, 

5  M<«t  813,  5  Pac  872,  and  State  v.  liong,  95  N.  G.  585,  58  Am. 
Rep.  265,  both  holding  license  tax  on  commercial  travellers  valid; 
Range  Ck>.  v.  Carver,  118  N.  C.  335,  24  S.  B.  354,  holding  license  tax 
on  all  peddltts  valid;  dissenting  opinion  in  New  York  v.  Roberts, 

171  U.  &  668,  19  S.  Ct  72,  majority  holding  State  tax  on  for^gn 
and  domestic  corporations  valid;  New  Orleans  v.  Graves,  34  La. 
Ann.  843,  majority  heading  city  license  tax  on  travelling  agoits 
Invalid. 

Taxation.— State  license  tax  on  non-resident  traders  la  equiva- 
lent to  a  direct  tax  upon  the  goods,  and  discriminating  and  void^ 

PL  4a». 

Cited  with  aiq;>roval  In  Bx  parte  Thornton,  4  Hughes,  230,  233, 
12  Fed.  546,  548^  holding  license  tax  discriminating  against  dmm- 
aers  ttom  other  States  invalid;  Gould  v.  B£ay<Nr,  etc,  55  6a.  685, 
holding  city  tax  on  peddlers  who  are  non-residents  of  the  <dty  void; 
dissenting  oi^nlon  In  New  Yoris  v.  Roberts,  171  U.  S.  669,  19  8.  Ct 
72,  majority  holding  State  tax  on  foreign  and  domestic  corporations 
valid. 

Distinguished  in  Bx  parte  Hanson,  11  Sawy.  660,  28  Fed.  129, 
holding  city  license  tax  on  all  drummers  valid. 

Constitutional  law.— ** Privileges  and  Immunities**  guaranteed 
to  citizens  by  section  2,  article  lY  of  the  Constitution  secures  right 
of  citisen  of  one  State  to  pass  unmolested  into  any  other  State  for 
lawful  commerce;  to  acquire  and  hold  real  and  personal  property, 
to  maintain  actions  in  the  courts,  and  to  be  exempt  from  higher 
taxes  than  are  imposed  by  the  State  on  its  own  citizens,  p.  430. 

The  following  citing  cases  affirm  and  rely  upon  this  heading: 
Slaughter-House  Cases,  16  WalL  76,  21  L.  408,  holding  exclusive 
State  grant  of  slaughter-bouse  privileges  valid;  Williams  v.  Bruffj. 

06  U.  S.  183,  24  L.  717,  holding  statute  of  Confederacy,  sequestrat 
Ing  debt  due  a  loyal  citizen,  void;  Guy  v.  Baltimore,  100  U.  S.  439, 
25  L.  744,  holding  wharfage  fees  applying  only  to  vess^s  from 
other  States  invalid;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  260. 
5  S.  Ct  1096,  holding  coal  sent  from  one  State  into  another  taxable 
by  the  latter,  although  exported  without  landing;  Blake  v.  McClung, 

172  U.  a  251,  19  S.  Ct  170,  holding  State  statute,  giving  priority 
to  resident  creditors  of  foreign  corporations,  invalid;  United  States 
V.  Petersburg  Judges,  1  Hughes,  507,  F.  C.  16,036,  determining 
validity  of  statute  providing  punishm^it  for  preventing  negroes 
from  voting;  United  States  v.  Anthony,  11  Blatchf.  204,  F.  C.  14,460, 
holding  restriction  of  voting  privilege  to  males  valid;  In  re  Parrott, 
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6  Sawj.  878,  882,  1  Fed.  505,  514,  holding  State  constitntional  pitK 
hlbition  against  employment  of  Chinese  by  corporations  inTalid; 
In  r^  Watson,  15  Fed.  512,  518,  holding  State  requirement  of  one 
year's  residence  before  obtaining  peddler's  license  inTalid;  Stockton 
Laundry  Case,  11  Sawy.  475.  26  Fed.  613,  holding  city  ordinance 
prohibiting  laundries  within  habitable  portion  of  city  nnconstito- 
tional;  Farmers'  Loan  &  T.  Co.  t.  Chicago,  etc.  By.,  27  Fed.  149, 
holding  State  statute  confining  trusts  to  residents  TOid;  Swift  t. 
Sutphin,  89  Fed.  636,  640,  In  re  Barber,  89  Fed.  646,  and  Harrey 
▼.  Huifman,  39  Fed.  648,  all  holding  statute  prohibiting  sale  of 
meat,  unless  inspected  before  slaughter,  by  State  officers,  TOid; 
Mercantile  Nat  Bank  ▼.  Shields,  59  Fed.  956,  holding  non-resident 
bank  shareholder  entitled  to  all  tax  reductions  allowed  residents; 
Joseph  ▼.  Bandolph,  71  Ala.  505,  46  Aul  Bep.  849,  holding  act  foiv 
bidding  any  person  to  induce  laborers  to  leaye  the  State,  without 
paying  license  tax,  unconstitutional;  State,  etc.  ▼.  Board  of  Ins. 
Commrs.,  37  Fla.  575,  20  So.  775,  33  L.  B.  A.  291,  holding  statute 
imposing  conditions  on  foreign  insurance  companies  TOid;  Sears  t. 
Board  of  Commrs.,  86  Ind.  275,  10  Am.  Bep.  62,  holding  State 
license  tax  on  non-resident  traders  selling  foreign  goods  valid; 
Cory  ▼.  Carter,  48  Ind.  345,  17  Aul  Bep.  749,  holding  statute  pro- 
Tiding  separate  schools  for  negro  children  yalid;  Boby  ▼.  Smith, 
131  Ind.  346,  31  Am.  St  Bep.  442,  30  N.  B.  1095,  15  L.  B.  A.  795, 
lurtding  statute  requiring  trustee  to  be  resident  of  State  unconsti- 
tutional; State  ▼.  Stucker,  58  Iowa,  498,  12  N.  W.  484,  holding  stat- 
ote  prohibiting  sale  of  wines  made  from  fruits  grown  outside  the 
State  yalid;  Daniel  y.  Trustees,  etc,  78  Ky.  544,  holding  city  tax 
on  sales  by  non-resident  auctioneers  inyalid;  Higgins  y.  Binkiir, 
47  Tex.  390,  holding  tax  on  sales  of  liquors  manufactured  outside 
the  State  yoid;  Frasher  y.  State,  8  Tex.  App.  269,  30  Am.  B^.  185, 
holding  State  statute  prohibiting  marriages  between  whites  and 
negroes  yalid;  Steed  y.  Haryey,  18  Utah,  374,  54  Pac  1012,  holding 
non-resident  may  sue  in  any  county  in  State;  Sprague  y.  Fletcher, 
69  Yt  78,  37  Atl.  242,  37  L.  B.  A.  843,  hiding  statute  denying  mm- 
residents  the  deductions  from  taxes  allowed  residents  yold;  Bfln- 
gartner  v.  Illinois  Steel  Co.,  94  Wis.  76,  59  Am.  St  Bep.  861,  68 
N.  W.  666,  34  L.  B.  A.  505,  refusing  to  dismiss  action  between  non- 
residents on  cause  arising  In  another  State;  dissenting  opinion  In 
Ciyn  Bights  Cases,  109  U.  S.  47,  27  L.  851,  8  &  Ct  47,  majority 
holding  ciyil  rights  act  unconstitutional  as  applied  to  the  States; 
Qeer  y.  Connecticut,  161  TJ.  8.  542,  40  L.  801,  16  &  Ct  609,  majority 
holding  statute  prohibiting  shipping  of  certain  game  outside  the 
State  yalid.     See  note  in  25  Am.  St  Bep.  873. 

Distinguished  in  Kohn  y.  Melcher,  29  Fed.  435,  holding  State 
statute  limiting  liquor  licenses  and  preyenting  sales  ftom  other 
States  yaUd;  People  y.  Phlppin,  70  Mich.  16,  37  N.  W.  893,  reylewhif 
antboritiea,  and  h<rfding  statute  prescribing  omditions  for  practice 
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of  medicine  valid;  Chambers  t.  Ohnrch,  14  R.  L  400,  401,  61  Am. 
Rep.  412,  holding  State  statute  prohibiting  non-residents  froos 
catching  fish  for  manufacture  into  manure  and  oil  yalld. 

Commerce.—  State  tax  discriminating  against  citizens  ci  other 
States  is  repugnant  to  constitutional  power  of  Congress  to  regnlats 
interstate  commerce,  p.  480. 

Cited  with  approval  in  Railroad  Co.  ▼.  Husen,  95  U.  B.  470,  24  L. 
530,  holding  State  statute  prohibiting  bringing  into  State  Texas 
cattle,  during  certain  season,  invalid;  Ex  parte  Thornton,  12  Fed. 
546,  4  Hughes,  230,  holding  license  tax  discriminating  against  drum- 
mers from  other  States  void;  In  re  Watson,  15  Fed.  512,  holding 
State  requirement  of  one  year's  residence  before  obtaining  ped- 
dler's license  invalid;  Swift  v.  Sutphin,  39  Fed.  636,  In  re  Barber, 
39  Fed.  646.  and  Harvey  v.  Huffman,  39  Fed.  650,  holding  statute 
prohibiting  sale  of  meat,  unless  inspected  by  State  officers  before 
slaughter,  void;  Ames  v.  People,  25  Colo.  511,  55  Pac  726,  collect- 
ing authorities,  and  holding  statute  requiring  license  to  sell  foreign 
manufactured  goods  void;  State  v.  Saunders,  19  Kan.  130,  27  Am. 
Kep.  100,  holding  statute  prohibiting  exportation  of  prairie  chickens 
from  State  void;  People  ▼.  Hawkins,  157  N.  Y.  16,  68  Am.  St 
Rep.  747,  51  N.  B.  261,  42  L.  R.  A.  497,  holding  statute  requiring 
labelling  of   **  convict-made "   goods   unconstitutional;   Sinclair   v. 
State.  69  N.  0.  48,  holding  additional  license  tax  on  non-residents 
selling  liquors  void;  State  v.  Rankin,  11  S.  Dak.  149,  76  N.  W.  801, 
holding  license  tax  on  drummers  void,  although  not  discriminating 
between   residents   and  non-residents;   Arkansas  v.    Kansas   Coal 
Co.,  96  Ped.  360,  refusing  to  restrain  the  importation  <^  alleged 
lawless  armed  men.    Cited,  arguendo,  in  Keyser  v.  Rice,  47  Md. 
214,   28   Am.    Kep.   453,   enjoining   prosecution   of  attachment   of 
wages;  Bagg  v.  Wilmington,  etc.,  R.  R.,  109  N.  C.  280,  26  Am    gt 
Hep.  571,  .14  S.  E.  80,  14  L.  R.  A.  597,  holding  law  requiring  rail- 
roads to  ship  freight  within  five  days  valid.    See  exhaustive  note 
in  59  Am.  Rep.  269,  27  Am.  St  Rep.  550. 

Distinguished  In  Transportation  Co.  v.  Parkersburg,  107  TJ.  8. 
702.  27  L.  588,  2  S.  Ct.  741,  holding  ordinance  prescribing  wharfage 
fees  valid;  Ex  parte  Hanson,  28  Fed.  129,  11  Sawy.  659,  heading 
city  license  tax  on  all  drummers  valid;  Kohn  v.  Melcher,  29  Fed. 
435,  holding  State  statute  limiting  liquor  licenses  and  preventing 
sales  from  other  States  valid;  Sears  v.  Board  of  Commrs.,  36  Ind. 
275,  10  Am.  Rep.  62,  holding  State  license  tax  on  non-resident 
traders  selling  foreign  goods  valid;  State  v.  Stucker,  58  Iowa,  498. 
12  N.  W.  484,  holding  statute  prohibiting  sale  of  wines  made  from 
fruits  grown  outside  the  State  valid;  People  v.  Walling,  58  Mich. 
270,  18  N.  W.  810,  holding  tax  on  wholesale  importation  of  liquors 
from  other  States  valid;  State  v.  Addington,  12  Mo.  App.  226,  re- 
viewing authorities,  and  holding  State  statute  prohibiting  manu- 
facure  and  sale  of  oleaginous  foods  valid;  Montana  v.  Fams worth. 
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5  Mont  313,  5  Pac.  872,  holding  gtatute  imposing  license  tax  on 
eommercial  tniTellers  yalid. 

Commerce.—  Excise  taxes  maj  be  imposed  bj  Statee,  If  not  dla» 
criminating,  p.  481. 

Commerce.—  Both  Congress  and  the  States  are  forbidden  to  make 
any  discrimination  in  enacting  commercial  or  reTenne  regulation^ 
p.  431. 

Cited  with  approval  in  Williams  ▼•  The  Linie  Hendencm,  28  Fed. 
Gas.  1375,  holding  State  statute  exempting  yess^  owned  wholly 
in  the  State  from  pilotage  Yoid;  Railroad  Tax  Cases,  8  Sawy.  807, 
13  Fed.  778,  holding  clause  of  State  Constitution  providing  different 
mode  of  assessing  railroads  from  other  property  void;  Ames  t. 
People,  25  Colo.  511,  55  Pac.  726,  collecting  authorities,  and  holding 
State  statute  requiring  license  to  sell  goods  manufactured  outside 
the  State  void;  St  Louis  t.  Spiegel,  75  Mo.  146,  holding  city  license 
tax  on  butchers,  yarying  in  different  parts  of  city,  void. 

Miscellaneous.— Cited  incidentally  in  People  t.  Moore^  1  Idaho^ 

507. 

12  Wall.  433-439,  20  L.  442,  INSURANCB  COS.  T.  BOYKIN. 

Appeal  and  error.—  A  general  exception  to  an  elaborate  charge  Is 
insufficient,  p.  436. 

Insurance.— An  affidavit  of  proof  of  loss  by  an  insane  party  is 
sufficient  if  it  contains  the  required  information,  p.  436. 

Cited  with  approval  in  Manufacturers,  etc..  Indemnity  Oa  v. 
('letcher,  5  Ohio  C.  C.  686,  excusing  notice  during  delirium. 

Insurance.— An  affidavit  of  proof  of  loss  is  excused  where  In- 
i<ured  is  too  insane  to  make  an  intelligent  statement,  p.  436. 

Cited  with  approval  in  Peele  v.  Provident,  etc..  Society,  147  Ind. 
552.  44  N.  B.  664,  and  Trlppe  v.  Provident,  etc..  Society,  140  N.  T. 
2S,  37  Am.  St.  Rep.  532,  35  N.  B.  317,  22  L.  R.  A.  434,  both  holding 
notice  required  in  ten  days,  with  full  particulars,  is  excused  until 
party  has  knowledge  thereof:  Kentzler  v.  American,  etc.,  Assn.,  88 
Wis.  596,  43  Am.  St  Rep.  937,  60  N.  W.  1004,  collecting  cases,  notice 
required  immediately  need  not  be  given  till  death  Is  known;  Manu- 
facturers, etc..  Indemnity  Co.  v.  Fletcher,  5  Ohio  C.  C.  636,  accusing 
notice  during  delirium,  after  accident;  Gerling  v.  Agricultural  Ins. 
Co.,  39  W.  Va.  699,  20  S.  B.  694,  where  making  deed  void  a  policy,  it 
does  not  apply  where  party  is  Insane;  McCall  v.  Merchants'  Ins. 
Co.,  33  La.  Ann.  144,  holding  Imprisonment  insufficient  excuse^  un- 
der the  circumstances. 

Actiona  resting  on  same  evidence  and  issues  may  be  Joined  by 
plaintiff,  with  consent  of  various  defendants,  p.  437. 
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Cited,  arguendo,  in  Rogers  ▼.  Mtna.  Ins.  Go.,  76  Fed.  871«  a  de- 
fendant who  excepts  to  joinder,  after  expiration  of  time  wfatfi  modi 
must  be  commenced,  a  new  libel  may  nevertheless  be  filed. 

Jadgrmemt.—  A  consent  to  joinder  of  actions  does  not  authorise  a 

joint  Judgment,  p.  437. 

Judgrmemt.— Where  several  actions  are  Joined  bj  consent;  ttie 
judgment  should  be  several,  with  Joint  Judgment  for  costs,  p.  487. 

Distinguished  in  Ghils  v.  Qronlund,  41  Fed.  506,  in  joint  tort,  there 
Is  but  one  Judgment 

Appeal  and  error.—-  When  pleading,  trial  and  verdict  are  correct, 
but  Judgment  entered  is  incorrect.  Supreme  Court,  in  reversing, 
will  ent^  proper  Judgment,  unless  reversal  is  in  favor  of  plaintiff 
below,  and  damages  or  matter  decreed  is  uncertain,  p.  438. 

Cited  with  approval  in  Cragin  v,  Lovell,  109  U.  S.  200,  27  L.  905. 
3  S.  Ct.  135,  collecting  cases,  Judgment,  given  by  default,  on  declara- 
tion showing  no  cause  of  action,  is  arrested;  Idler  v.  Borgmeyer,  66 
Fed.  927,  28  U.  S.  App.  332,  question  of  law  reserved  non  obstante 
veredicto,  proper  judgment  ordered  by  Court  of  Appeals;  Isler  v. 
Brown,  67  N.  C.  177,  proper  Judgment  given  on  appeal  of  agreed 
case;  Rush  v.  Halcyon,  etc.,  Co.,  68  N.  C.  76,  judgment  against 
plaintiff,  on  appeal  bond,  reversed  on  error,  the  court  enters  proper 
ludgment 

12  WalL  440,  20  L.  446,  HBNNBSSY  v.  SHBLDON. 

Appeal  and  error.— Writ  of  error,  being  prosecuted  merelj  iot 
delay.  Judgment  affirmed,  with  10  per  cent  damages,  p.  440i 

Not  cited. 

12  Wall.  440-443,  20  L.  429,  WALKER  v.  DRBYILLB. 

Mortgages.—  By  equity  rule  92,  a  personal  judgment  may  be  given 
in  foreclosure  cases  in  Federal  courts,  p.  442. 

Cited  with  approval  in  Idaho,  etc.  Land  Ca  v.  Bradbury,  182  U. 
S.  515,  33  L.  437,  10  S.  Ct  179,  collecting  cases,  foreclosure  of 
mechanic's  lien,  with  personal  judgment  is  in  equity. 

Courts.-- Bven  in  Louisiana  the  distinction  betwe^i  law  and 
equity  must  be  preserved  in  Federal  courts,  p.  442. 

Cited  with  approval  in  Hayward  v.  Andrews,  106  U.  8.  678,  27  L. 
273,  1  S.  Ct  549,  assignee  of  chose  in  action  cannot  proceed  In 
equity  to  enforce  legal  right  merely  because  he  could  not  sue  at 
law  in  his  own  name;  obiter  in  Fleitas  v.  Richardson,  147  U.  S. 
547,  37  L.  275,  13  a  Ct  433,  coUecting  cases,  Stevens  v.  Qark,  62 
Fed.  323,  18  U.  S.  App.  584,  collecting  cases,  and  Nelson  v.  Lowndes, 
93  Fed.  541. 

Appeal  and  error.— Decisions  of  Federal  courts  in  equity  are  re- 
viewed by  appeal,  and  at  law  by  writ  of  error,  p.  442. 
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Olted  with  approval  In  Land  Tmst  y.  Hoffman,  67  Fed.  886,  13 
U.  8.  App.  899,  collecting  cases,  writ  of  error  on  decree  to  remove 
dond  sbonld  be  dismissed,  but  examined  herein  as  p^  BtlpalaHon; 
Stevens  v.  Clark,  62  Fed.  828,  18  IT.  S.  App.  684,  collecting  eases, 
applied  to  case  at  law  to  Court  of  Appeals;  Muhlenberg  v.  Dyer. 
66  Fed.  636,  31  U.  S.  App.  109,  collecting  cases,  application  for 
mandamus  can  only  be  reviewed  by  writ  of  error;  Nelson  v. 
Lowndes,  93  Fed.  641,  cc^ecting  cases,  decree  In  equity  cannot  be 
brought  to  Court  of  Appeals  by  writ  of  error. 

Appeal  and  error.— Foreclosure  suit,  being  brought  from  Circuit 
Court  in  Louisiana  by  writ  of  error.  Instead  of  appeal,  la  dismissed, 
p.  44& 

Cited  with  approval  In  Marin  v.  Lalley,  17  WalL  18,  21  L.  59(5. 
refusing  to  dismiss  appeal  from  executory  process  In  Louisiana - 
Fleitas  V.  Richardson,  147  U.  a  644,  87  L.  276,  18  S.  Ot  482,  col 
looting  cases,  and  Benjamin  v.  Cavaroc,  2  Woods,  172,  F.  O.  1800. 
both  holding  executory  process  In  Louisiana,  though  aommary,  is 
in  equity. 

12  WalL  443-446,  20  L.  488»  SCOTT  v.  UNITBD  STATBb. 

Contracts.— An  agreement,  giving  a  government  contractor  ex- 
clusive right  to  transport  troops  and  goods  by  river  between  A.  and 
B.,  does  not  include  right  to  transport  goods  coming  from  a  moie 
remote  point,  over  the  route  covered  by  the  exclusive  agreement. 
p.  444. 

Contracts.-—  When  terms  are  doubtful  or  obscure,  there  Is  no  surn- 
guide  to  intent  than  to  assume  the  situation  occupied  by  parties, 
when  made,  p.  444. 

Cited  with  approval  in  Cravens  v.  Eagle,  etc.,  Co.,  120  Ind.  11,  10 
Am.  St  Rep.  302,  21  N.  B.  982,  considering  circumstances  attending 
a  subscription  to  corporation;  Nevada  Nick^  Syndicate  v.  National, 
etc,  Co.,  96  Fed.  166,  applying  the  rule. 

Contracts  by  parol,  attempted  to  be  entered  into,  are  not  binding 
contracts  when  there  is  a  misunderstanding  as  to  terms,  p.  446. 

Cited  obiter  in  Hume  v.  United  States,  182  U.  8.  412,  88  L.  896,  10 
S.  Ct  137,  collecting  cases. 

Contracts  in  writing,  whose  terms  are  misunderstood,  will  not  be 
executed  in  equity,  p.  446. 

Cited  obiter  in  Hume  v.  United  States,  182  U.  8.  412,  82  L.  896,  10 
S.  Ct.  137,  collecting  cases. 

Contracts.—  Where  contract  is  unreasonable  or  unconscionable, 
but  not  void  for  fraud,  a  court  of  law  gives  damages,  not  according 
to  letter,  but  only  as  party  Is  equitably  entitled  thereto,  p.  446. 
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Cited  with  approval  In  Hume  y.  United  States,  182  U.  8.  412,  S8 
L.  396, 10  S.  Ot  137,  collecting  cases,  applied  to  similar  case;  NeTada 
Nickel  Oo.  y.  National,  etc.,  Co.,  96  Fed.  156,  enforcing  contract  in 
modified  form. 

12  WalL  446-451.  20  L.  415,  BDWABDS  y.  TANNBRBT. 

Courts.—  Act  of  Congress  of  July  28,  1866,  transferring  eaaea  ftom 
ProYisional  Court  of  Louisiana  to  Federal  courts,  did  not  enlarge 
ihelr  jurisdiction,  but  such  as  could  not  be  acted  upon  remained  in 
District  Court,  without  further  action,  p.  449. 

Courts.—  Where  jurisdiction  of  Circuit  Court  is  inyoked  for  citi- 
zenship of  parties,  the  diversity  must  appear  on  the  record,  p.  460. 

Courts.—  Where  complaint  describes  parties  as  residents  of  Louisi- 
ana, and  the  citation  describes  them  as  citisens  thereof*  the  Olrcnit 
Court  has  no  jurisdiction,  p.  450. 

Not  cited. 

12  WaU.  451-452,  20  L.  457.  THB  PATAPSOO. 

Appeal  and  eirror.—  In  decree  for  amount  reported  due  by  master, 
with  interest  from  date  of  report,  interest  must  be  added  to  date 
of  decree,  to  determine  jurisdictional  amount  for  appeal,  p.  452. 

ated  with  approval  in  The  Rio  Grande,  19  WalL  189r  22  L.  62, 
applied  to  interest  allowed  on  claim  in  admiralty;  N.  Y.,  etc,  R. 
R,  V.  Fifth  Nat.  Bank.  118  U.  S.  610,  30  L.  260,  7  S.  Ct  24,  all 
interest  accruing  before  judgment  is  included,  without  regard  to 
amount  of  verdict;  Zeckendorf  v.  Johnson,  123  U.  S.  618.  31  L.  278, 
S  S.  Ct  262,  interest  included  up  to  time  of  judgment  of  highest 
court  when  that  comes  up  for  review;  District  of  Columbia  v. 
Gannon.  130  U.  S.  228.  32  L.  922.  9  S.  Ct  509,  interest  not  added 
'in  judgment  for  personal  injury,  affirmed  in  Supreme  Court,  without 
allowing  interest;  Keller  v.  Ashford.  133  U.  S.  617,  33  L.  671,  10  S. 
Ct  495.  collecting  cases,  suit  on  contract,  all  interest  accrued  at 
time  of  judgment  or  decree  is  added;  Massachusetts,  etc.,  Assn.  v.. 
Miles.  137  U.  S.  692.  34  L.  835.  11  S.  Ct  235.  suit  on  insurance 
policy  and  interest  interest  is  added  to  time  of  judgment;  Hall  v. 
Grogan,  —  Ky.  — .  50  S.  W.  258,  interest  accruing  after  judgment 
not  included;  arguendo,  in  GritQths  v.  Baltimore,  etc.,  R..  44  Fed. 
r>85.  collecting  cases,  interest  is  allowed  from  verdict  to  Judgment 
where  proceedings  are  stayed. 

12  WalL  452-154,  20  L.  458.  HALL  T.  ALLBN. 

Bankruptcy.— An  adjustment  by  Circuit  Court  of  priorities  and 
conflicting  interest  being  an  exercise  of  superintending  and  revising 
juilsdiction,  no  appeal  lies,  p.  454. 
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Olted  with  approval  In  Mead  t.  Thompson,  15  WalL  688,  21  L.  2#8, 
and  Ooit  y.  Bobinson,  19  Wall.  286, 22  L.  155,  both  dismissing  ai^>eal 
from  decree  of  Olrcnit  Court  affirming  discharge  of  bankrupt;  San- 
dusky T.  National  Bank,  23  WalL  293,  23  L.  156,  bankrupt  asking 
for  vacation  of  order  declaring  him  such,  in  Circuit  Court,  no  appeal 
allowed;  Stickney  y.  Wilt,  23  WalL  160,  23  L.  53,  case  wrongly 
taken  into  Circuit  Court,  under  supervisory  power,  no  appeal  on 
merits  lies  to  Supreme  Court,  but  if  it  reverses  District  Court  case 
will  be  remanded,  with  directions  to  dismiss;  Wiswall  v.  Campbell, 
03  U.  S.  848,  23  L.  923,  collecting  cases,  rejecting  creditor's  claim, 
no  appeal.  Cited,  arguendo,  in  Sherman  v.  Bingham,  3  Cliff.  557, 
F.  C.  12,762,  to  point  that  Circuit  Court  has  supervisory  Jurlsdictioii. 

12  Wall.  455-456^  20  L.  458,  PEOPLB  v.  CBNTBAL  B.  B. 

Courts.—  Construction,  by  State  court,  of  an  agreement  between 
two  States,  sanctioned  by  Congress,  is  not  the  construction  of 
United  States  statute,  and  cannot  be  reviewed  by  Supreme  Court,  on 
error  to  State  court,  p.  466. 

Not  cited 

12  Wan.  457-681,  20  L.  287,  THB  LBGAL-TBINDBB  CASSa 

Introduction.—  The  questions  involved  In  these  cases  had  already 
been  before  the  court  in  Hepburn  v.  Qriswold,  8  WalL  603,  19  I* 
518,  and  a  decision  adverse  to  the  validity  of  the  legal-tender  pn^ 
visions  of  the  acts  of  1862,  so  far  as  concerned  debts  incurred  prior 
to  their  enactment,  was  there  made,  the  court  standing  five  ts 
three.  One  of  the  Justices  (Grier)  participating  in  that  decision 
having  resigned,  and  two  being  appointed  (Strong  and  Bradley),  the 
question  came  up  again  in  the  Legal-Tender  Cases.  Those  remain- 
ing of  the  majority  in  the  Hepburn  case  still  held  to  their  opinicm, 
but  were  now  overruled,  five  to  four.  Among  the  dissenting  opln* 
ions  was  that  of  the  chief  Justice,  who,  as  secretary  of  the  treasury, 
bad  advised  the  ways  and  means  committee  that  the  clause  was 
valid,  but  had  thereafter  felt  constrained  to  change  his  views.  The 
majority  opinion,  of  course,  prevailed  throughout  the  State  courts, 
not  however,  without  strong  expressions  of  dissent  in  many 
instances. 

Constitutional  law.-— Irrespective  of  consequences,  If  there  be  a 
clear  incompatibility  between  the  Constitution  and  the  legal-tender 
acts,  they  are  void,  p.  531. 

Cited  with  approval  in  State  v.  Wrightson,  56  N.  J.  L.  212,  28  AtL 
66,  22  L.  B.  A.  560,  holding  election  law  void;  dissenting  opinion  la 
Fesler  v.  Brayton,  145  Ind.  93,  44  N.  E.  43,  32  L.  B.  A.  584,  majority 
dismissing  action  to  declare  an  apportionment  act  for  legislature 
invalid. 
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Oonstttatlonal  law. —  Courts  most  inresnme,  nnless  tbe  contran 
Is  dearly  shown,  that  an  act  of  Congress  is  constitotlonal,  p.  681. 

Cited  with  approval  in  United  States  ▼.  Boyer,  86  Fed.  480,  col- 
lecting cases,  holding  roid  act  of  Congress  for  slanghter-honse  in- 
spection; LangniUe  y.  State,  4  Tex.  App.  322,  holding  act  ralid, 
though  not  entirely  satisfied  as  to  its  yalidity. 

TTnited  States.— The  goyemment  may  fireely,  in  its  discretion, 
employ  any  means  not  prohibited,  which  are  necessary  and  proper 
for  its  preservation  or  in  fulfillment  of  its  duties,  pp.  634,  639,  642, 
644,  661. 

Cited  with  approval  in  In  re  Bdman,  7  Ben.  466,  F.  C.  11,678, 
collecting  cases,  holding  constitutional  statute  providing  for  com- 
positions with  creditors;  In  re  Jackson,  14  Blatchf.  260,  F.  C.  7,124, 
acts  punishing  the  sending  of  lottery  matters  through  mall  valid; 
United  States  v.  Boyer,  86  Fed.  429,  act  of  Congress  for  slaughter- 
house inspection  is  void;  Jamleson  v.  Indiana,  etc.,  Co.,  128  Ind.  662, 
679,  28  N.  B.  78,  84,  12  L.  B.  A.  664,  660,  prohibiting  the  use  of 
natural  gas  at  more  than  specified  pressure  is  valid;  State  v.  Kol- 
sem,  130  Ind.  442,  29  N.  B.  698,  14  L.  R.  A.  670,  and  n.,  legislature 
may  provide  for  municipal  board  of  police;  State  v.  Wrightson,  66 
N.  J.  L.  212,  28  AtL  66,  22  L.  R.  A.  660,  holding  election  law  invalid; 
Hancock  v.  Yaden,  121  Ind.  378,  16  Am.  St  Rep.  401,  23  N.  B.  266, 
6  L.  R.  A.  679,  holding  valid  an  act  making  void  all  waiving  of 
coin  payments  by  laborers;  State  v.  Haworth,  122  Ind.  467,  23  N.  B. 
948,  7  L.  R.  A.  242,  legislature  may  prescribe  course  of  study  in 
schools;  dissenting  opinion  in  United  States  v.  Reese,  92  U.  S.  263, 
23  L.  677,  majority  holding  sections  3  and  4,  16  Stat  140  (election 
laws)  invalid;  arguendo,  in  Forsyth  v.  City  of  Hammond,  71  Fed. 
446,  34  U.  S.  App.  662,  and  Newman  v.  Reed,  60  Ala.  302. 

Limited  in  Matt^  of  Jacobs,  98  N.  Y.  112,  60  Am.  Rep.  646. 
whether  the  act  Is  of  such  a  character  Is  for  court 

United  States.'  Congress  has  powers  not  specified,  or  even  clearly 
traceable  to  one  of  the  specified  powers,  but  fairly  deduced  from 
the  aggregate  of  power  or  the  sovereignty  created,  pp.  634,  636. 

Cited  in  United  States  v.  Boyer,  86  Fed.  429,  and  explained  as 
meaning  no  more  than  that  Congrress  may  use  appropriate  means. 

United  States.—  A  power  may  exist  as  an  aid  to  the  execution  of 
a  power  or  the  aggregate  of  powers,  though  there  Is  another  express 
power  given  relating,  in  part,  to  the  same  subject  but  less  exten- 
sive, p.  636. 

Constitutional  law.— Certain  acts  may  be  adapted  to  the  exer- 
cise of  lawful  power,  and  appropriate  to  it  In  seasons  of  exigency, 
which  would  be  inappropriate  at  other  times,  p.  640. 

The  argument  that  the  power  of  making  notes  legal  tender  arose 
rrom  the  exigencies  of  the  war  was  repudiated  in  Legal-Tender 
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Case,  110  77.  &  438,  28  Ii.  211,  4  S.  Ot  124,  holding  it  may  be  done 
in  t^jne  of  peace. 

TTnited  States.—  The  Ck>n8titatl<m  was  Intended  to  frame  a  panir 
mount  government,  sovereign  in  its  sphere,  as  dlstingnlshed  from 
a  league  or  compact,  pp.  583,  645. 

TTnited  States.—  To  obtain  a  uniform  cnrrencj,  all  pow«r  is  vested 
in  Congress,  which  may  coin  money,  while  power  to  emit  bills  of 
credit  is  denied  the  States,  p.  545. 

States.—  Some  powers  of  sovereignty  belong  neither  to  States  nor 
United  States,  and  have  been  extinguished,  but  this  is  not  left  to 
inference,  p.  546. 

United  States.- The  danses  granting  Congress  power  to  coin 
money,  and  denying  to  States  right  to  emit  bills  of  credit,  do  not 
impliedly  prohibit  Congress  from  making  treasury  notes  legal  ten- 
der, p.  547. 

Contracts.— There  is  a  well-recognised  distinction  between  the 
expectation  of  the  parties  to  a  contract  and  the  duty  imposed, 
p.  548. 

Cited  with  approval  in  Maryland  v.  Railroad  Co.,  22  Wall.  112, 
22  L.  714,  and  Baltimore,  etc.,  R.  v.  State,  36  Md.  542,  both  holding 
the  implication  to  pay  in  gold  must  be  in  the  language  of  contract 
and  not  merely  in  expectation  of  parties. 

Contracts  —  Tender.— The  obligation  of  a  contract  to  pay  money 
is  to  pay  that  which  the  law  shall  recognize  as  money  when  pay- 
ment Is  to  be  made,  p.  548. 

Cited  with  approval  in  Legal-Tender  Case,  110  U.  S.  449,  28  li. 
215,  4  S.  Ct  130,  reaffirming  the  doctrine;  Baltimore,  etc.,  B.  R.  v. 
State,  36  Md.  542,  holding  interest  guaranteed  on  bonds  may  be 
paid  in  paper. 

Tender.- Principle  that  a  contract  to  pay  money  means  only  to 
pay  such  as  shall  be  lawful  money  at  the  time  of  payment,  is  not 
asserted  as  respects  contracts  to  pay  in  some  defined  species  of 
money,  p.  548. 

Cited  in  Belford  v.  Woodward,  158  111.  130,  41  N.  B.  1009,  29  L. 
R.  A.  598,  and  n.,  Jones  v.  Childs,  8  Nev.  126,  and  Baltimore,  etc., 
R.  V.  State,  36  Md.  541,  all  holding  principle  inapplicable  to  contracts 
to  pay  in  some  specific  kind  of  money;  Bridges  v.  Reynolds.  40  Tex. 
214,  may  be  paid  in  gold  or  its  equivalent  in  currency,  at  debtor's 
option;  dissenting  opinion  in  Baltimore,  etc,  R.  R.  v.  State,  36  Md. 
550,  majority  holding  interest  on  bonds  payable  In  paper;  Bridges 
V.  Reynolds,  40  Tex.  216,  majority  holding  debts  payable  in  gold 
may  be  so  paid,  or  in  currency  equivalent,  at  debtor's  option - 
Bridges  v.  Reynolds,  40  Tex.  217,  arguendo. 
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Oonstltatlozial  law. —  Legal-tender  acts,  as  applied  to  pre-extsttng 
eontracts,  did  not  Impair  the  obligation  of  contracts,  p.  549. 

Ooostitatioiial  law.— The  United  States  maj  impair  the  obliga- 
tion of  contracts  by  legislation,  p.  550. 

Cited  with  approyal  In  In  re  Wyllle,  2  Hughes,  468,  P.  C.  18.112, 
In  re  Smith,  2  Woods,  460,  F.  O.  12,996,  and  In  re  Smith,  8  N.  B.  R. 
407,  22  Fed.  Cas.  401,  all  holding  valid  17  Stat  334,  as  to  home- 
stead exemptions  of  bankrupts;  Lamb  ▼.  Ghamness,  84  1^.  G.  384, 
holding  revised  statutes,  section  5045,  protected  bankrupt's  home- 
stead irrespective  of  date  of  Judgment  lien. 

Constitatioiial  law.— Contracts  are  always  made  In  reference  to 
the  possible  exercise  of  the  rightful  authority  of  the  government, 
and  no  obligation  of  contract  can  extend  to  defeat  its  exercise,  p. 
551. 

Cited  in  dissenting  opinion  in  Lake  View  v.  Rose,  etc.  Cemetery 
Co.,  70  IlL  203,  majority  holding  an  act  prohibiting  interment  by 
this  company  void. 

Conatitntional  law.— The  prohibition  of  the  taking  of  property 
without  Just  compensation  or  due  process,  refers  only  to  a  direct 
taking  and  not  to  consequential  injuries  resulting  from  the  exer- 
cise of  lawful  power,  p.  551. 

Gonstitational  law. —  Courts  cannot  hold  an  act  of  Congress  in- 
valid merely  because  harsh  and  unjust,  p.  552. 

Constitntional  law.— The  legal-tender  acts  are  constitutional  as 
to  debts  contracted  before  or  after  passage,  p.  553. 

The  following  cases  reaffirm,  the  constitutionality  of  the  acts  and 
bold  currency  sufficient  to  discharge  contracts:    Dooley  v.  Smith. 

13  Wall.  606,  Legal-Tender  Case,  110  U.  S.  438,  28  L.  211,  4  S.  Ct. 
124,  McBlderry  v.  Jones,  67  Ala.  205,  People  v.  Cook,  44  Gal.  640, 
Black  V.  Lusk,  69  IlL  76,  Belford  v.  Woodward,  158  IlL  129,  41  N. 
BL  1099,  29  L.  B.  ▲.  598,  and  n.,  and  Bowen  v.  Clark,  46  Ind.  410, 
collecting  cases;  Wells  v.  Bobb,  9  Bush,  82,  Baltimore,  etc.,  R.  R. 
V.  State,  36  Md.  540.  Also  cited  in  State  v.  Wrightson,  56  N.  J.  L. 
212.  28  AU.  66.  22  L.  R.  A.  560,  Phillips  v.  Dugan,  21  Ohio  St. 
469,  8  Am.  Rep.  68,  Longworth  v.  Mitchell,  26  Ohio  St  342,  Bridges 
V.  Reynolds,  40  Tex.  213,  Townsend  v.  Jennlson,  44  Yt  318,  8 
Am.  Rep.  385,  Blgler  v.  Waller,  14  WalL  308,  20  L.  894,  Rail- 
road Co.  V.  Johnson,  15  WalL  195,  21  L.  178,  and  Munter  v.  Rogers, 
50  Ala.  292,  In  all  of  which  Judgments,  made  payable  in  gold,  are 
reversed;  Glover  v.  Robbins,  49  Ala.  222,  20  Am.  Rep.  274,  and 
Brassell  v.  McLemore,  50  Ala.  478,  debts  payable  ''in  specie"  are 
held  to  be  satisfied  by  legal-tender  notes;  Baldwin  v.  Baker,  — 
.Mich.  — ,  80  N.  W.  36,  act  of  1878,  making  silver  dollar  full  legal 
tender,  is  constitutional;  The  Vaughan,  14  WalL  268,  20  L.  809,  and 
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Slmpkliis  T.  Low,  54  N.  Y.  184,  both  holding  Jury,  in  assessing 
damages,  may  consider  it  will  be  paid  in  paper  and  allow  therefor; 
Bissell  y.  Heyward,  96  U.  S.  687,  24  L.  680,  decree  for  contract  in 
Confederate  notes  should  be  for  sum  equal  to  currency  of  United 
States  at  time  and  place  payable  and  not  to  gold;  In  re  Dun- 
ham, 8  Fed,  Gas.  88.  Woodruff  v.  Woodruff,  52  N.  Y.  57,  Troy 
y.  Bland,  68  Ala.  199,  Doll  t.  Barle,  59  N.  Y.  639,  and  Proctor  y. 
Heaton,  114  Ind.  253,  16  N.  B.  23,  all  disallowing  recoyery  of 
premiums  for  gold  payments  made  In  reliance  on  Hepburn  case; 
dissenting  opinions  in  Baltimore,  etc.,  R.  B.  y.  State,  86  Md.  540, 
and  State  y.  Baltimore,  etc.,  R.  B.,  48  Md.  90.  Cited,  arguendo, 
in  Hancock  y.  Yaden,  121  Ind.  372,  10  Am.  St.  Rep.  401,  23  N.  B. 
256,  6  L.  B.  A.  578,  and  Klauber  y.  Biggerstaff,  47  Wis.  560,  32 
AuL  Rep.  778,  3  N.  W.  361,  collecting  cases.  See  note,  87  Am.  Dec 
126. 

Distinguished  in  Crain  y.  McGoon,  86  IlL  435,  29  Am.  Rep.  41, 
and  Harris  y.  Jex,  66  N.  Y.  423,  14  Am.  Rep.  287,  both  holding  a 
refusal  to  accept  paper,  before  this  decision,  does  not  discharge 
mortgage. 

States.—  Confiscation  and  sale,  by  an  insurrectionary  State,  of 
the  i^Topetty  of  a  loyal  citizen  are  yoid,  and  the  purchaser  acquires 
no  title.     Texas  y.  White,  7  WalL  700,  19  L.  227,  affirmed,  p.  664. 

Cited  with  approyal  tn  Dewing  y.  Perdicaries,  96  U.  S.  195,  24  li. 
665,  collecting  cases,  holding  sale  of  stock  of  alien  enemies,  by 
South  Carolina,  yoid;  Vance  y.  Bnrtis,  89  Tex.  91,  confiscation  of 
debts  is  no  defense  against  original  creditor. 

United  States.— The  United  States  is  the  national  goyemment, 
with  power  oyer  general  subjects  of  legislation  to  deal  with  foreign 
nations  and  to  preserye  peace,  per  Bradley,  J.,  concurring,  p.  655. 

Cited  with  approyal  In  The  Chinese  Exclusion  Case,  130  U.  S. 
605,  82  L.  1076,  9  8.  Ct  629,  and  Fong  Yue  Ting  y.  United  States 
149  U.  S.  706,  87  L.  910,  18  S.  Ct  1019,  both  holding  aliens  may  be 
excluded;  In  re  Debs,  168  U.  S.  679,  89  L.  1101,  16  &  Ct  904,  United 
States  has  Jurisdiction  to  enjoin  strikers. 

Oonstftntlonal  law.—  The  power  to  make  notes  legal  tender  Is  not 
giyen  by  the  clause  to  coin  money;  that  proyision,  as  distinguished 
from  power  to  issue  notes,  is  not  necessary  to  war  power,  nor  to 
borrow  money;  it  is  a  depriyation  of  property  without  due  process 

of  law,  and  It  impairs  obligation  of  contracts,  which  United  States 
can  only  do  In  case  of  bankruptcy,  per  Chase,  Ch.  J.,  dissenting,  pp. 
670-687. 

Cited  to  point  that  eyen  dissents  hold  the  United  States  may 
make  its  notes  receiyable  for  debts  tn  Legal-Tender  Case,  110  U.  S. 
446,  28  li.  218,  4  S.  Ct  128,  holding  acts  yalid.  Approyed  in  dis- 
senting opinion  in  Railroad  Co.  y.  Johnson,  16  WalL  196,  21  L.  178, 
■Mjority  hold  with  majority  opinioa. 


12  WaU.  681-686  Notes  on  U.  S.  Reports.  684 

Gonstitatioiial  law. —  Congress  may  only  impair  the  obligatloi:  of 
contracts  in  cases  of  bankruptcy,  per  Field  J.,  and  Chase,  Ch.  J^ 
dissenting,  pp.  581,  663. 

Cited  to  effect  that  United  States  may  impair  contracts  by  bank- 
rupt acts  in  In  re  Kean,  2  Hughes,  328,  F.  C.  7,630,  In  re  Wyllle,  2 
Hughes,  453,  F.  C.  18,112,  and  In  re  Smith,  8  N.  B.  B.  407,  22  Fed. 
Cas.  401,  all  holding  17  Stat  577,  regarding  State  homestead  exemp- 
tions, Talid;  dissenting  opinion  in  Sinking-Fund  Cases,  99  U.  S.  763, 
25  li.  617»  majority  holding  sinking  fund,  for  Padflc  railroads, 
vaUd. 

Oonstltatloiial  law.— Congrress  may  issue  paper,  but  making  It 
legal  tender  is  not  an  appropriate  means  to  any  power  and  is  re- 
pugnant to  the  power  to  coin  money;  it  is  against  contemporary 
exposition;  it  impairs  the  obligation  of  contracts,  which  is  not  within 
the  power  of  Congress.  The  act  is  also  yoid  as  to  debts  subse- 
quently contracted,  per  Field,  J.,  dissenting,  pp.  634^-681. 

ApproTed  in  dissenting  opinion  in  People  T.  Cook,  44  CaL  641, 
majority  holding  with  majority  opinion. 

Miscellaneous. —  Cited  in  Legal-Tender  Case,  110  IT.  8.  448,  28  L. 
214,  4  S.  Ct  180,  historically;  Lane  t.  Kolb,  92  Ala.  666,  9  So. 
880,  without  application;  WoodrufT  y.  Woodruff,  62  N.  Y.  60,  inci- 
dentally; United  States  t.  Boyer,  86  Fed.  429,  citing  Field,  J.,  opin- 
ion to  point  that  majority  do  not  agree  as  to  what  clause  this 
power  is  traceable;  dissenting  opinion  in  Orr  y.  Quimby,  64  N. 
H.  634,  without  application;  Smith  y.  Ontario,  17  Blatchf.  248,  F. 
C.  13,086,  and  Wadhams  y.  Qay,  78  IlL  428,  both  citing  to  illustrate 
res  Judicata, 

12  Wan.  681-686,  20  L.  486,  BRONSON  y.  CHAPPBLL. 

Pilneipal  and  agent.— Agents  are  special,  general,  or  iiniyersal, 
p.  688. 

Cited  with  approval  in  Abraham  y.  North,  etc,  Ins.  Co.*  40  Fed. 
721,  holding  company  bound  by  agent  herein. 

Prlxicipal  and  ag^ent.— Where  written  evidence  of  appointment 
is  not  required,  it  may  be  implied  from  circumstances,  p.  683. 

Cited  with  approval  in  Abraham  v.  North,  etc,  Ins.  Co.,  40  Fed. 
721,  holding  company  bound  by  agent  herein. 

Principal  and  agent. —  One  allowing  another  to  act,  apparently 
by  his  authority,  or  by  his  conduct,  adopts  such  acts  thereafter,  is 
bound  as  If  authority  were  formally  given,  p.  683. 

Cited  with  approval  in  Abraham  v.  North,  etc.,  Ins.  Co.,  40  Fed. 
721,  holding  company  bound  by  agent  herein;  Bank  v.  Bright,  77 
Fed.  961,  89  U.  S.  App.  483,  having  retained  fruits,  may  be  presumed 
to  have  sanctioned  action;  McBlroy  v.  British,  etc,  Assur.  Co.,  94 
Fed.  998,  collecting  cases,  accepting  premiums  and  issuing  policy 
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rmtifleft  agency,  though,  by  policy,  agents  only  authorised  In  writing; 
United  States  Bxpress  Go.  t.  Bawson,  106  Ind.  217,  6  M.  E.  339,  col« 
lecting  cases,  agent,  contrary  to  rule,  receives  part  payment  and 
conyerts,  company  is  liable  if  ratifying  such  receipt;  Swoiford,  etc., 
Go.  T.  Berkowitz,  7  Kan.  App.  26,  51'  Pac.  797,  agency  cannot  be 
proved  by  declarations  of  agent;  McNeil  ▼.  Boston,  154  Mass.  285, 
28  N.  B.  248,  acts  of  directors  openly  done  over  long  period,  without 
objection,  are  authorized.  Cited,  arguendo,  in  Hatch  v.  Ferguson, 
66  Fed.  672,  29  IT.  S.  App.  540,  allowing  improvement  made,  one  is 
estopped  firom  claiming  title. 

?!rlnelpal  and  ag^ent.—  One  Justifying  belief  of  third  person,  that 
apparent  agent  is  authorized  to  act,  cannot  say  that  no  authority 
was  given  or  that  it  did  not  reach  so  far,  p.  688. 

Cited  with  approval  in  Mammoth,  etc,  Co.  v.  Salt  Lake,  etc.,  Oo., 
151  U.  8.  450,  88  L.  230,  14  &  Ct  385,  allowing  lien  for  materials 
furnished;  Wilcox  v.  Carr,  37  Fed.  135,  payment  discharges  though 
agent  embezzles;  Abraham  v.  North,  etc.,  Ins.  Co.,  40  Fed.  721,  hold- 
ing company  bound  by  agent  herein;  M'Elroy  v.  British,  etc,  Assur. 
Co.,  94  Fed.  998,  collecting  cases,  accepting  premium  and  issuing 
policy  ratifies  agency,  though,  by  policy,  agents  only  authorized  in 
writing;  Wilson  v.  Beardsley,  20  Neb.  451,  30  N.  W.  530,  collecting 
cases,  liable  for  original  amount  of  raised  draft,  allowed  drawn  by 
agent.  Cited,  arguendo,  in  American,  etc.,  Co.  v.  Van  Nortwick, 
62  Fed.  756,  9  U.  8.  App.  25,  licensee  of  patent  allowing  it  to  be 
delivered  to  corporation  of  which  he  is  the  head,  is  estopi>ed  to 
claim  it  should  be  to  himself;  Hatch  v.  Ferguson,  66  Fed.  672,  29 
U.  8.  App.  540. 

Principal  and  agent. —  Bverything  within  the  scope  of  powers 
exercised  in  past  may  be  Inferred  to  be  still  authorized  until  notice 
of  revocation  or  disclaimer  reaches  those  interested,  p.  688. 

Cited  with  approval  in  Steelsmith  v.  Union  Pac  By.,  1  Kan.  App. 
13,  40  Pac  993,  collecting  cases,  previous  hiring  of  physician,  and 
payment  by  company,  is  evidence  of  authority  of  station  agent 

12  Wan.  687-700,  20  Lu  460,  TBBBILCOCK  v.  WILSON. 

CkMirta.^Supreme  Court  has  Jurisdiction,  on  error  to  State  court, 
where  a  Federal  statute  is  declared  unconstitutional  or  is  construed 
agalnal  right  set  up  by  plaintiff  in  error,  p.  692. 

Oited  with  approval  in  Woodruif  v,  Mississippi,  162  U.  S.  298,  40 
Lb  97B,  16  a  Ct  828,  and  Churchman  v.  Martin,  54  Ind.  884,  both 
hoMing  United  States  Supreme  Court  has  Jurisdiction  over  State 
dedakni  detennlning  the  kind  of  money  to  discbarge  contract; 
fisMntlng  oiilnloa  In  Merchants'  Bank  v.  Union  Bank,  22  WalL  301, 
22  L.  874,  majority  holding  that  question  of  Jurisdiction  of  Provoiil 
Court,  between  local  banks.  Is  for  State  court;  Woodruff  v.  Missia- 
slrotf  1®  U*  S*  810,  40  li.  979,  16  S.  Ct  827,  and  distinguished,  xsuMr 
Jority  taking  Jurisdiction. 
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Tender.— A  note  payable  in  specie  means  coined  dollars  ana  can- 
not be  discharged  by  legal-tender  notes,  pp.  695,  687. 

Olted  with  approval  in  Maryland  v.  Railroad  Co.,  22  Wall.  Ill, 
22  L.  714,  and  Baltimore,  etc,  R.  R.  t.  State,  86  Md.  541,  both 
holding  such  stipulation  must  be  In  language  of  contract,  not  ex- 
pectation of  parties;  Pollard  v.  Pleasant  Hill,  3  DiU.  197,  F.  G. 
11,253,  interest  on  bonds  payable  in  notes  may  be  made  payable  in 
gold;  Hittson  t.  Davenport,  4  Ck>lo.  174,  applied  to  note  payable  in 
gold;  Whitaker  y.  Dye,  56  Ga.  883,  note  for  equivalent  amount  in 
currency  gives  payor  benefit  of  appreciation  up  to  maturity  but  not 
after  default;  Atkinson  y.  Lanier,  69  Qa.  463,  not  payable  in  gold, 
or  its  equivalent,  due  in  1867,  Judgment  can  only  be  for  gold  at 
time  of  payment  and  not  for  currency  value  of  gold  in  1867;  Bel- 
ford  V.  Woodward,  158  IlL  180.  181,  41  N.  B.  1099.  29  L.  R.  A. 
598,  and  n.,  and  Phillips  v.  Dugan,  21  Ohio  St  470,  8  Am.  Rep.  68, 
must  be  paid  In  gold,  and  not  its  equivalent,  at  option  of  payor; 
Ohurchman  y.  Martin,  54  Ind.  384,  gold  must  be  paid  after  maturity, 
where  note  provided  currency  may  be  paid,  if  paid  at  maturity, 
otherwise  gold;  State  v.  Hays,  50  Mo.  36,  11  Am.  Rep.  404.  man- 
damus does  not  lie  against  State  board  to  compel  payment  of  gold 
for  gold  bonds;  Isett  v.  Caldwell,  101  Pa.  St.  85,  note  payable  in 
gold  or  equivalent,  interest  paid  fn  equivalent,  excess  cannot  be 
recouped  at  maturity;  Bridges  v.  Reynolds,  40  Tex.  213,  214,  notes 
payable  in  gold  or  equivalent,  may  be  satisfied  in  either  at  option  of 
debtor;  Cooke  v.  Davis,  53  N.  Y.  320,  vTithin  power  of  parties  to  con- 
tract for  either  currency.  Cited  In  dissenting  opinion  in  Woodruff 
V.  Mississippi,  162  U.  S.  300,  40  L.  979.  16  S.  Ct  826,  majority  hold- 
ing court  had  Jurisdiction;  Baltimore,  etc.,  R.  R.  t.  State,  36  Md. 
549,  majority  holding  payment  for  gold  not  herein  implied. 

Tender.—  A  Judgment  for  a  note  payable  in  specie  may  be  entered 
for  coined  dollars,  p.  699. 

Cited  with  approval  and  applied  in  Jones  v.  Childs,  8  Nev.  126, 
Smith  V.  Woods,  37  Tex.  621,  The  Emily  Sender,  17  WalL  672, 
21  L.  685,  and  Bridges  v.  Reynolds,  40  Tex.  213,  214,  may  be  for 
gold,  where  note  is  for  gold  or  its  equivalent;  Atkinson  v.  Lanier, 
69  6a.  464,  being  equal  tn  value,  kind  of  money  need  not  be  speci- 
fied; Stringer  v.  Coombs,  62  Me.  166,  16  Am.  Rep.  418,  suit  for  com- 
mission, on  contract  for  Spanish  dollars,  execution  should  issue 
specifically  for  coin;  dissenting  opinion  in  The  Vanghan  and  Tele- 
graph, 14  Wall.  270,  20  L.  809,  majority  holding  a  decree  in  notes  of 
gold  value,  at  date  of  shipment,  correct  Disapproved  tn  Bridges 
V.  Reynolds.  40  Tex.  216,  holding  aU  Judgments  should  be  for  doDars 
generally,  but  giving  gold  equiyalent     See  note,  87  Am.  Dec  127. 

Tender  — -  Constitntlonal  law. —  Contracts,  spedflcally  payable  in 
gold,  may  be  paid  In  legal-tender  notes,  per  Bradley,  J.,  dissenting, 
p.  699. 
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dted  iB  Legal-Tender  Cases,  12  WalL  560,  20  L.  817,  concorring 
In  opinion  that  acta  were  valid. 

12  WalL  700-702,  20  L.  468.  THE  PBOTBCTOa. 

War.— Proclamatlona  of  president  mark  the  beginning  and  end 
«f  the  OtvU  War,  p.  702. 

Cited  with  approval  in  liasterson  t.  Howard,  18  WalL  105,  21 
It.  766,  hot  suit  conld  be  bronght  In  Circuit  Coort  as  soon  as  open, 
though  no  proclamation  Issned;  HcBlrath  t.  United  States,  102  13. 
&  438,  26  L.  101,  army  officers  conld  be  dismissed  by  inresident 
tlU  August  20,  1866;  HcStea  t.  Matthews,  60  N.  Y.  170,  partner- 
ship with  rebel  not  terminated  till  proclamation  of  blockade. 

Questioned  In  Walker  y.  Beauchler,  27  Oratt  624,  whether  all  In- 
tercourse stopped  at  the  blockade  proclamation  or  only  such  as  was 
contemplated  In  blockade. 

War.— The  CItU  War  did  not  begin  or  end  at  same  time  In  all 
States,  and.  In  absence  of  other  criteria,  the  various  proclamations 
designating  these  dates  In  various  States  are  decisive,  p.  702.  1 

Cited  with  approval  In  Brown  v.  Hlatts,  15  WalL  183,  21  L.  "30, 
Williams  V.  Bruffy,  96  TJ.  8.  196,  24  L.  720,  Walker  v.  Beaucnler, 
27  Oratt  624,  Portsmouth  Ins.  Co.  v.  Beynolds,  82  Gratt  628,  Isaacs 
V.  BIchmond,  90  Ya.  88,  17  S.  B.  768,  and  Simmons  v.  Trumbo,  9  W. 
Va.  864,  stating  limits  In  Virginia;  Adger  v.  Alston,  15  WalL  560, 
21  Ij.  286,  Hall  v.  Connecticut,  etc,  Ins.  Co.,  68  IlL  360,  Aby  v. 
Brigham,  28  La.  Ann.  841,  and  Han  v.  Denckla,  28  Ark.  611,  In 
Louisiana;  Batesvllle  v.  Kauffman,  18  WalL  156,  21  L.  777,  Boss  v. 
Jones,  22  WalL  587,  22  L.  788,  stating  limits  In  Arkansas;  Burke 
V.  BiUtenberger,  19  WalL  526,  22  L.  159,  Provisional  Court  of  Loui- 
siana ceased  to  exist  after  July  28, 1866;  Baymond  v.  Thomas,  91  TJ. 
&  714,  28  L.  486,  order,  by  military  officer,  In  1868,  annulling  decree 
of  local  court  Is  void;  Lamar  v.  Browne,  92  U.  S.  198,  28  L.  653, 
cotton  taken  after  cessaticm  of  hostilities,  but  before  proclamation,  is 
legitimate  subject  of  capture;  Carrol  v.  Green,  92  U.  S.  511,  23  L. 
739,  In  South  Carolina;  United  States  v.  Muhlenbrink,  1  Woods,  570, 
F.  C.  15,831,  and  Hubbard  v.  Hamden  Express  Co.,  10  B.  I.  253, 
stating  end  of  war  In  Georgia;  Healy  v.  Mothershed,  11  Fed.  Cas. 
961,  In  Biisslpslppl;  Bishop  v.  Knowles,  53  Iowa,  272,  5  N.  W.  142, 
Hammond  v.  Johnston,  93  Mo.  221,  6  S.  W.  91,  In  Tennessee;  Grigsby 
V.  Peak,  57  Tex.  145,  In  Texas;  Hubbard  v.  Hamden,  10  B.  I.  253, 
goods  taken  from  express  company,  after  proclamation,  are  taken 
by  public  enemy;  Portsmouth  Ins.  Co.  v.  Beynolds,  82  Gratt  628, 
destruction  of  property  by  United  States  before  this  date  not  act 
of  hostile  Invader;  Isaacs  v.  Bichmond,  00  Va.  38,  17  S.  B.  768, 
ordinance  for  notes,  passed  before  Bebellion,  but  In  Its  aid.  Is  void, 
the  notes  being  Issued  thereafter;  Simmons  v.  Trumbo,  9  W.  Ya. 
864.  a  surrender  of  bond  for  Confederate  notes  is  not  payment  by 
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duress  because  considered  disloyal  to  refuse.  Oited  in  dissenting 
opinion  in  Coleman  y.  Tennessee,  97  U.  S.  533,  24  L.  1128,  majority 
holding  soldier  convicted  during  war,  by  court-martial,  for  murder, 
oould  not  be  tried  by  State  court  after  war.     See  note,  9  Am.  Rep. 

Distinguished  in  Turner  t.  Patton,  49  Ala.  411,  mails  being  in 
operation  before  proclamation,  noUoe  to  iodorser  cannot  be  delayed. 

Idaitatkms  of  ftetlous. —  Statutes  ot  limitation  are  suspended 
during  war,  p.  702. 

Cttted  with  approval,  stating  and  applying  rule,  in  Brown  y. 
Hiatts,  15  WaU.  18^,  21  L.  130,  WlUIams  y.  Bruffy,  96  U.  S.  193. 
24  L.  720,  Aby  y.  Brlgham,  28  La.  Ann.  841,  Batesyille  y.  Kauffman, 
18  WalL  155,  21  L.  777,  Bird  y.  Louisiana  State  Bank,  93  U.  S.  99, 
Is  L.  819,  and  Randolph  y.  Ward,  29  Ark.  245,  collecting  cases; 
Ahnert  y.  Zaun,  40  Wis.  029,  and  Ross  y.  Jones,  22  Wall.  587,  22  L. 
7B8»  Implied  to  these  in  southern  Stal^  as  "wM  as  others;  Har- 
rison y.  Myer,  92  U.  ft.  115,  28  L.  607,  Where  defendant  could  be 
served,  and  suit  is  between  citizens  of  same  State,  a  State  decision 
that  statute  did  not  stop  is  decisive;  United  States  v.  Muhlenbrink. 
1  Woods,  570,  F.  0. 15,821,  statute  not  suspended  after  proclamation 
of  end,  though  court  not  in  session;  Healy  v.  Mothershed,  11  Fed. 
Osa.  961,  citizen  of  Biassachusetts  not  entitled  to  this  bar  plus  the 
suspension,  under  State's  law,  of  action  in  ejectment. 

Distinguished  in  Seymour  y.  Bailey,  66  IlL  299,  statutes  allowing 
suit  by  publication  for  property  in  State,  not  suq;>ended  by  war 
against  non-resident  in  southern  State;  Hall  v.  Connecticut,  68  IlL 
360,  not  suspended  In  favor  of  one  who  leaves  to  fight  in  southern 
army.  Questioned  In  Amiss  v.  MeGinnIss,  12  W.  Va.  897,  898,  as 
to  effect  In  stopping  statute  between  citizens  of  the  same  State, 
tliere  being  a  special  State  statute,  but  not  decided. 

Appeal  and  erroVi— More  than  five  yiears  elapsing  fMn  end  of 
U  ttliiff  witl  of  wttmt,  H  la  dlamlaasidt  p.  702. 
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Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  187L 


THE  STEAM  TUG  R.  S.  MABEY,  John  Cald- 
weU,  et  oLf  Ex'rs,  etc.,  ClaimaiitB,  Appts., 

V, 

JOSHUA  ATKINS  et  ah.  Owners  of  the  Ship 

Isaac  F.  Chapman. 

(See  S.  C.  "The  Mabep,"  13  Wall.  738-742.) 

Cimifnisaion  to  take  testimony^  when  refused — 
insufficient  excuse — none  but  parties  to  the 
appeal  can  he  heard  in  appellate  court, 

Complsslon  to  take  testimony  is  not  allowed  in 
this  court,  under  the  twelfth  rule,  as  of  course. 
Satisfactory  excuse  for  failure  to  examine  the  wit- 
nesses In  the  court  below  must  be  shown. 

The  excuse  that  the  party  agreed  that  he  would 
not  introduce  any  testimony  in  the  court  below  and 
therefore  did  not  Is  not  sufficient. 

None  but  parties  to  the  appeal  can  be  heard  in 
the  appellate  court. 

[No.  377.] 
Argued  Feb.  U,  1871.     Decided  Feb.  27,  1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  Yoric. 

On  motion  for  commission  to  take  testimony. 

This  case  arose  upon  a  libel  in  admiralty, 
flled  in  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York.  Judg- 
ment was  given  for  the  libelants  in  that  court, 
and  affirmed  upon  appeal  to  the  circuit  court. 
Whereupon  the  claimants  took  a  further  appeal 
to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  W.  W.  Goodrich  and  T.  M. 
Wheeler  for  appellants. 

Mr.  E.  C.  Benedict  for  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Motion  for  a  commission  to  take  the  testr- 
mohy  of  certain  witnesses  filed  by  the  appel- 
lants. 

Damages  are  claimed  by  the  owners  of  the 
ship  Isaac  F.  Chapman,  for  injuries  which  the 
ship  received  in  a  collision  that  occurred  be- 
tween the  sliip,  while  she  was  lying  at  a  dock 
in  the  port  of  New  York,  and  the  steam  tug  R. 
S.  Mabey,  and  the  ship  Helen  R.  Cooper,  which, 
at  the  time  of  the  collision,  was  in  tow  of  the 
steam  tug,  as  more  fully  set  forth  in  the  libel 
nled  in  the  district  court.  Serious  injury  re- 
sulted to  the  ship  of  the  libelants,  and  they 
alleged  that  the  steam  tug  and  the  ship  Helen 
R.  Cooper  were  both  in  default. 

Separate  answers  were  filed  by  the  claimants 
13  Waix.  U.  S..  Book  20. 


of  the  tug  and  tow,  and  hoth,  it  seems,  made 
preparation  for  defense;  but,  before  the  day  for 
the  hearing  arrived,  thev  entered  into  the  fol- 
lowing stipulation,  which  is  an  exhibit  in  the 
motion  before  the  court.  Omitting  the  names 
of  the  parties  to  the  suit  and  the  signatures  of 
the  proctors,  the  stipulation  reads  as  follows: 
It  is  hereby  stipulated  by  and  between  the 
parties  representing  the  claimants  of  the  vessd 
respondent  in  the  above  action,  that  said  ship, 
Helen  R.  Cooper,  shall  and  does  hereby  assume 
the  conduct  of  the  defense,  and  that  all  and  any 
judgment  ordered  against  the  said  vessels,  or 
either  of  them,  shall  be  assumed  and  paid  by 
said  Helen  R.  Cooper. 

Application  for  the  same  purpose  as  that  de- 
scribed in  the  motion  was  made  to  this  court  by 
the  appellants,  on  a  prior  occasi(Mi  during  the 
present  term  of  the  court;  but  it  was  renised, 
as  no  excuse  was  shown,  in  the  petition  or  ac- 
companying papers,  why  the  witnesses  were  not 
examined  either  in  the  district  or  circuit  courts, 
and  the  court  said  some  excuse  *should  [*741 
be  shown,  satisfactory  to  this  court,  for  the 
failure  to  examine  them  in  the  courts  below; 
such  as  that  the  evidence  was  discovered  when 
it  was  too  late  to  procure  such  examination,  or 
that  the  witnesses  had  been  subpcenaed  and 
failed  to  appear,  and  could  not  be  reached  by 
attachment,  and  the  like.    19  L.  ed.  963. 

Commissions  for  such  a  purpose  cannot  be 
allowed,  as  of  course  under  the  12th  rule,  as  it 
would  afford  an  inducement  to  parties  to  keep 
back  their  testimony  in  the  subordinate  courts, 
and  the  effect  would  be  to  convert  this  court 
into  a  court  of  original  jurisdiction.  Admon- 
ished to  that  effect  by  the  prior  decisions  of  this 
court,  the  parties  have  filed  with  the  present 
application  an  affidavit,  as  a  compliance  with 
that  requirement.  Unsettled  as  the  practice 
was  prior  to  that  decision,  the  parties  are  right 
in  supposing  that  this  court  would  entertain  a 
second  application  in  the  same  case. 

Governed  by  these  views,  the  court  has  ex- 
amined the  affidavit  and  the  reasons  given  why 
the  testimony  was  not  taken  prior  to  the  hear- 
ings in  one  of  the  subordinate  courts;  but  the 
court  is  constrained  to  say  that  the  reasons 
given  are  not  satisfactory,  as  they  show  that  the 
witnesses  were  in  court,  and  that  they  were  not 
examined  because  the  party  now  asking  for  the 
commission  agreed  that  they  would  not  intro- 
duce any  testimony  in  the  case,  and  the  affi- 
davit shows  that  they  did  not  introduce  any  in 
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DECEMBER  TERM,  187L 


THE  STEAM  TUG  R.  S.  MABEY,  John  Cald- 
well, et  aL,  Ex'rs,  etc,  ClaimaiitB,  Appts., 

V, 

JOSHUA  ATKINS  et  ah.  Owners  of  the  Ship 

Isaac  F.  Chapman. 

(See  8.  C.  "The  Matey,"  i3  Wall.  738-742.) 

Conttnisaion  to  take  testimony^  when  refused — 
insufficient  excuse — none  but  parties  to  the 
appeal  can  he  heard  in  appellate  court. 

Cominlssion  to  take  testimony  Is  not  allowed  in 
this  court,  under  the  twelfth  rule,  as  of  course. 
Satisfactory  excuse  for  failure  to  examine  the  wit- 
nesses In  the  court  below  must  be  shown. 

The  excuse  that  the  party  agreed  that  he  would 
not  introduce  any  testimony  in  the  court  below  and 
therefore  did  not  is  not  sutficlent. 

None  but  parties  to  the  appeal  can  be  heard  In 
the  appellate  court. 

[No.  377.] 
Argued  Feb.  th  iS7L     Decided  Feb.  27,  1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
New  York. 

On  motion  for  commission  to  take  testimony. 

This  case  arose  upon  a  libel  in  admiralty, 
filed  in  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York.  Judg- 
ment was  given  for  the  libelants  in  that  court, 
and  affirmed  upon  appeal  to  the  circuit  court. 
Whereupon  the  claimants  took  a  further  appeal 
to  this  court. 

The  case  is  sulBciently  stated  by  the  court. 

Messrs.  W.  W.  Goodrioh  and  T.  M. 
Wheeler  for  appellants. 

Mr,  £•  C.  Benediot  for  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Motion  for  a  commission  to  take  the  testr- 
mohy  of  certain  witnesses  filed  by  the  appel- 
lants. 

Damages  are  claimed  by  the  owners  of  the 
riiip  Isaac  F.  Chapman,  for  injuries  which  the 
ship  received  in  a  collision  that  occurred  be- 
tween the  sliip,  while  she  was  lying  at  a  dock 
in  the  port  of  New  York,  and  the  steam  tug  R. 
S.  Mal)ey,  and  the  ship  Helen  R.  Cooper,  which, 
Ht  the  time  of  the  collision,  was  in  tow  of  the 
dteam  tug,  as  more  fully  set  forth  in  the  libel 
aied  in  the  district  court.  Serious  injury  re- 
colted  to  the  ship  of  the  libelants,  and  they 
•ll^^ed  that  the  steam  tug  and  the  ship  Helen 
R.  Cooper  were  both  in  default. 

Sena  rate  answers  were  filed  by  the  claimants 
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of  the  tug  and  tow,  and  hoth,  it  seems,  made 
preparation  for  defense;  but,  before  the  day  for 
the  hearing  arrived,  they  entered  into  the  fol- 
lowing stipulation,  which  is  an  exhibit  in  the 
motion  before  the  court.  Omitting  the  names 
of  the  parties  to  the  suit  and  the  signatures  of 
the  proctors,  the  stipulation  reads  as  follows: 
It  is  hereby  stipulated  by  and  between  the 
parties  representing  the  claimants  of  the  vessd 
respondent  in  the  above  action,  that  said  ship, 
Helen  R.  Cooper,  shall  and  does  hereby  assume 
the  conduct  of  the  defense,  and  that  all  and  any 
judgment  ordered  against  the  said  vessels,  or 
either  of  them,  shall  be  assumed  and  paid  by 
said  Helen  R.  Cooper. 

Application  for  the  same  purpose  as  that  de- 
scribed in  the  motion  was  made  to  this  court  by 
the  appellants,  on  a  prior  occasi(Mi  during  the 
present  term  of  the  court;  but  it  was  refused, 
as  no  excuse  was  shown,  in  the  petition  or  ac- 
companying papers,  why  the  witnesses  were  not 
examined  either  in  the  district  or  circuit  courts, 
and  the  court  said  some  excuse  *should  [*741 
be  shown,  satisfactory  to  this  court,  for  the 
failure  to  examine  them  in  the  courts  below; 
such  as  that  the  evidence  was  discovered  when 
it  was  too  late  to  procure  such  examination,  or 
that  the  witnesses  had  been  subpcenaed  and 
failed  to  appear,  and  could  not  be  reached  by 
attachment,  and  the  like.    19  L.  ed.  963. 

Commissions  for  such  a  purpose  cannot  be 
allowed,  as  of  course  under  the  12th  rule,  as  it 
would  afford  an  inducement  to  parties  to  keep 
back  their  testimony  in  the  subordinate  courts, 
and  the  effect  would  be  to  convert  this  court 
into  a  court  of  original  jurisdiction.  Admon- 
ished to  that  effect  by  the  prior  decisions  of  this 
court,  the  parties  have  filed  with  the  present 
application  an  affidavit,  as  a  compliance  with 
tliat  requirement.  Unsettled  as  the  practice 
was  prior  to  that  decision,  the  parties  are  right 
in  supposing  that  this  court  would  entertain  a 
second  application  in  the  same  case. 

Governed  by  these  views,  the  court  has  ex- 
amined the  affidavit  and  the  reasons  given  why 
the  testimony  was  not  taken  prior  to  the  hear- 
ings in  one  of  the  subordinate  courts;  but  the 
court  is  constrained  to  say  that  the  reasons 
given  are  not  satisfactory,  as  they  show  that  the 
witnesses  were  in  court,  and  that  they  were  not 
examined  because  the  party  now  asking  for  the 
commission  agreed  that  they  would  not  intro- 
duce any  testimony  in  the  case,  and  the  affi- 
davit shows  that  they  did  not  introduce  any  in 
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the  district  court,  ani.  did  not  appeal  from  the 
decree,  and,  of  course,  they  did  not  and  could 
not  introduce  any  in  the  circuit  court,  as  it  is 
well-settled  law  that  the  losing  party  in  the 
subordinate  court  cannot  be  heard  in  the  appel- 
late court  in  opposition  to  the  decree  in  the  sub- 
ordinate court,  unless  he  himself  also  appeal 
from  the  decree.  The  William  Bagaley,  5  Wall. 
412, 18  L.  ed.  591;  The  Maria  Martin,  ante,  251. 

Instead  of  being  satisfactory,  the  reasons  set 
forth  in  the  affidavit  why  the  testimony  was 
not  introduced  in  the  trials  below,  are  persua- 
sive and  convincin/r  tliat  the  motion  ought  not 
to  be  granted.  Having  accepted  the  bond 
742**]  *of  indemnity  and  failed  to  make  any 
defense,  the  risk  as  to  the  sufficiency  of  the 
sureties  was  upon  the  pr^ent  appellants;  and 
the  fact  that  they  misjudged  or  are  disappoint- 
ed in  that  behalf,  furnishes  no  reason  lor  the 
motion  before  the  court. 

Motion  denied. 


UNITED  STATES,  AppU 

t 

17. 

JOHN  H.  RUSSELL. 

(See  8.  C  18  Wall.  623-682.) 

Compensation  for  private  property  taken  in 
time  of  toar — ateamhoate  impressed  into  pub- 
lic service — jurisdiction  of  court  of  claims, 

1.  Where  the  government,  in  time  of  public  dan- 
cer, takes  private  property  for  public  purposes,  it 
Is  bound  to  make  full  compensation  to  the  owner. 

2.  Where  steamboats  were  impressed  in^o  public 
service  from  imperative  military  necessity,  the  gov- 
ernment is  bound  to  make  full  compensation  to  the 
owner  for  the  services  rendered. 

8.  The  employment  and  use  of  the  steamboats 
raised  an  implied  promise  on  the  part  of  the  United 
States  to  re-imburse  the  owner  for  the  services  ren- 
dered and  expenses  incurred,  and  the  court  of 
claims  has  Jurisdiction  of  such  claims. 

•     [No.  220.] 
Argued  Nov,  9,  1811,     Decided  Nov,  27,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  hijttory  and   facts  of  the  case  suffi- 
ciently appear  in  the  opinion  of  the  court. 

Messrs,  A,  T,  Ackerman,  Atty,  Oen.,  O.  H. 
Hill,  Asst,  Atty,  Oen.,  and  B.  H..Bristow, 
Solicitor  Oen,,  for  appellant: 

Under  the  act  of  July  4,  1864  (§  1,  13  Stat. 
at  L.  381 ),  the  court  of  claims  had  no  jurisdic- 
tion of  the  claim  of  the  appellee  against  the 
government. 

The  language  of  the  section  above  referred  to 
is  as  follows: 

"That  the  jurisdiction  of  the  court  of  clainia 
shall  not  extend  to  or  include  any  claim  against 
the  United  States  p-owing  out  of  the  destruc- 
tion or  the  appropriation  of  or  damage  to  prop- 
erty by  the  Army  or  Navy,  engaged  in  the  sup- 
pression of  the  Rebellion,  from  the  conunence- 
ment  to  the  close  thereof." 

The  construction  put  upon  this  section  by 
the  court  is  decisive  of  the  present  question. 
In  the  language  of  Mr.  Justice  Field:  *'The 
term  *aDDroDriation'  is  of  the  broadest  i 


import ; 


) 


Note.— Eminent  domain;  payment  for  private 
property  taken  for  public  use  generally  recognized. 
Fifth  Amendment  to  Constitution  applies  only  to 
Federal  government,  and  not  *o  states-— see  note 
to  Withers  v.  Buckley,  15  L.  ed.  U.  S.  810. 
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it  includes  all  taking  and  use  of  property  by  the 
Army  and  Navy,  in  the  cause  of  tne  war,  not 
authorized  by  contract  with  the  government." 

FUor  T.  United  States,  0  Wall.  46,  49,  1» 
L.  ed.  549,  551. 

That  case  was  a  temporary  occupation  of  real 
property  by  the  Quartermaster's  Department, 
under  a  lease  which  was  held  to  be  invalid. 

The  subsequent  return  of  the  property  did 
not  render  the  action  of  the  Quartermaster's 
Department  any  the  less  an  appropriation.  In 
the  analogous  case  of  trover  tne  action  would 
have  lain  at  the  mcmient  of  the  taking,  and  the 
subsequent  return  of  the-  steamer  would  not 
have  defeated  the  action,  but  only  mitigated 
the  plaintiff's  damages. 

Vandrink  v.  Archer,  1  Leon.  221,  223;  Mur- 
ray v.  Burling,  10  Johns.  172  j  Lucus  v.  Trum- 
bull,  15  Gray,  306. 

Messrs.  Cooley  d  Clarke,  R,  M,  Cortcin^p 
T,  L,  Dickey,  and  J,  J.  Weed,  for  appellee : 

Chief  Justice  Marshall,  in  the  case  of  Oib- 
bons  V.  Ogden,  12  Wheat.  341,  says: 

"A  great  mass  of  human  transactions  depend 
upon  implied  contracts  which  are  not  written, 
but  grow  out  of  the  acts  of  the  parties.  In 
such  cases  the  parties  are  supposed  to  have 
made  those  stipulations  which,  as  honest,  fair 
and  just  men,  they  ought  to  have  made." 

There  can  be  no  more  comprehensive  defini- 
tion of  an  implied  contract.  It  applies  to  gov- 
ernments as  well  as  individuals,  and  determines 
the  liabilities  of  each,  with  the  same  regard  to 
justice  and  reason. 

Conrad  v.  United  States,  3  Ct.  CI.  89;  Brooke 
V.  United  States,  2  Ct  CI.  80. 

There  is  no  question  in  issue  in  regard  to  the 
authority  of  the  officers  who  acted  for  the 
United  States  in  taking  these  steamboats  into 
its  service.  Tliat  the  use  of  said  steamboats 
was  necessary  to  the  public  service,  is  not  de- 
nied. That  their  use  was  reasonably  worth 
the  amount  found  by  the  court  of  claims,  is  not 
questioned.  That  the  officers  taking  these 
steamboats  into  the  military  service  intended  to 
compensate  the  appellee  for  their  use,  is  ad- 
mitted. Surely  these  facts  justified  the  court 
of  claims  in  deciding  in  favor  of  the  appellee^ 
and  in  its  statement  of  the  following  legal  con- 
clusion :  "That  there  was  such  an  employment 
and  use  of  claimant's  property  in  the  service  of 
the  United  States,  as  raises  an  implied  promise 
on  the  part  of  the  United  States  to  reimburse 
the  claimant  for  the  money  expended  by  him 
for  and  on  behalf  of  the  United  States,  and 
also  a  fair  and  reasonable  compensation  for  the 
services  of  the  claimant  and  for  the  services  of 
said  steamers." 

Mr.  Justice  ClilTord  delivered  the  opinion 

of  the  court: 

Private  property,  the  Constitution  provides,, 
shall  not  be  taken  for  public  use  without  just 
compensation,  and  it  is  clear  that  there  are  few 
safeguards  ordained  in  the  fundamental  law 
against  oppression  and  the  exercise  of  arbitrary 
power  of  more  ancient  origin  or  of  greater 
value  to  the  citizen,  aa  the  provision  for  com- 
pensation, except  in  certain  extreme  cases,  is  a 
condition  precedent  annexed  to  the  right  of  the 
government  to  deprive  the  owner  of  his  prop- 
erty without  his  consent    2  Kent,  Com.,  11th 

^  80  IT*  8. 


1871. 


United  States  v.  Russell. 


023-032 


ed.  339;  2  Story,  Const.,  3d  ed.  596.  Extra- 
ordinary and  unforeseen  occasion  arise,  how- 
ever, beyond  all  doubt,  in  cases  of  extreme 
necessity  in  time  of  war  or  of  immediate  and 
impending  public  danger,  in  which  private  prop- 
erty may  he  impressSl  into  the  public  service, 
or  may  be  seized  or  appropriated  to  the  public 
use,  or  may  even  be  destroyed  without  the  con- 
sent of  the  owner.  Unquestionably,  such  ex- 
treme cases  may  arise,  as  where  the  property 
taken  is  imperatively  necessary  in  time  of  war 
to  construct  defenses  for  the  preservation  of  a 
military  post  at  the  moment  of  an  impending 
attack  by  the  enemy,  or  for  food  or  medicine 
for  a  sick  and  famishing  army  utterly  destitute 
and  without  other  means  of  such  supplies,  or 
to  transport  troops,  nmnitions  of  war,  or 
clothing  to  reinforce  or  supply  an  armV  in  a 
distant  field,  where  the  necessity  for  such  rein- 
forcement or  supplies  is  extreme  and  impera- 
tive, to  enable  those  in  command  of  the  post  to 
maintain  their  position  or  to  repel  an  impend- 
in?  attack,  provided  it  appears  that  other  means 
628*]  of  transportation  could  not  be  'obtained, 
and  that  the  transports  impressed  for  the  pur- 
pose were  imperatively  required  for  such  imme- 
diate use.  Where  such  an  extraordinary  and  un- 
foreseen  emergency  occurs  in  the  public  service 
in  time  of  war  no  doubt  is  entertained  that  the 
power  of  the  government  is  ample  to  supply  for 
the  moment  the  public  wants  in  that  way  to  the 
extent  of  the  immediate  public  exigency,  but 
the  public  danger  must  be  immediate,  immi- 
nent, and  impending,  and  the  emergency  in  the 
public  service  must  be  extreme  and  imperative, 
and  such  as  will  not  admit  of  delay  or  a  resort 
to  any  other  source  of  supply;  and  the  circum- 
stances must  be  such  as  imperatively  require 
the  exercise  of  that  extreme  power  in  respect  to 
the  particular  property  so  impressed,  appropri- 
ated, or  destroyed.  Exigencies  of  the  Kind  do 
arise  in  time  of  war  or  impending  public  dan- 
ger, but  it  is  the  emergency,  as  was  said  by  a 
great  magistrate,  that  gives  the  right,  and  it  is 
clear  that  the  emergency  must  be  shown  to  ex- 
ist before  the  taking  can  be  justified.  Such  a 
justification  may  be  shown,  and  when  shown, 
the  rule  is  well  settled  that  the  officer  taking 
private  property  for  such  a  purpose,  if  the  emer- 
gency is  fully  proved,  is  not  a  trespasser,  and 
uiat  the  government  is  bound  to  make  full  com- 
pensation to  the  owner.  MitcJ^ell  v.  Harmony^ 
13  How.  134. 

Three  steamboats,  owned  by  the  appellee,  dur- 
ing the  Rebellion,  were  employed  as  transports 
in  the  public  service  for  the  respective  periods 
mentioned  in  the  record,  without  any  agree- 
ment fixing  the  compensation  to  which  the 
owner  should  be  entitled.  Certain  payments 
for  the  services  were  made  in  each  case  by  the 
government  to  the  owner,  but  he  claimed  a 
larger  sum,  and  the  demand  being  refused,  he 
instituted  the  present  suit.  Prior  to  the  orders 
hereinafter  mentioned,  the  steamboats  were  em- 
ployed by  the  owner  in  carrying  private  freights, 
and  the  findings  of  the  court  below  show  that 
he  quit  that  employment  in  each  case  and  went 
into  the  public  service  in  obedience  to  the  mili- 
tary order  of  an  assistant  quartermaster  of  the 
army.  Reference  to  one  of  the  orders  will  be 
629*  j  sufficient,  as  the  others  are  not  *8uSstan- 
tially  dilTercnt.  Take  the  second,  for  example, 
which  reads  as  follows,  as  reported  in  the  tran- 
13  Wall. 


script :  "Imperative  military  necessity  requires 
the  services  of  your  steamer  for  a  brief  period; 
your  captain  will  report  at  this  office  at  once 
in  person,  first  stopping  the  receipt  of  freight, 
should  the  steamer  be  so  doing."  Pursuant  to 
that  order,  or  one  of  similar  import  in  sub- 
stance and  effect,  the  respective  steamboats 
were  impressed  into  the  public  service  and  em- 
ployed as  transports  for  carrying  government 
freight  for  the  several  periods  of  time  set  forth 
in  the  findings  of  the  court.  Throughout  the 
whole  time  the  steamboats  were  so  employed 
in  the  military  service  they  were  in  command 
of  the  owner  as  master,  or  of  some  one  em- 
ployed by  him  and  under  his  pay  and  control, 
and  the  findings  of  the  court  show  that  he 
manned  and  victualed  the  steamboats  and  paid 
all  ^  the  running  expenses  during  the  whole 
period  they  were  so  employed.  Unexplained 
and  imcontradicted,  the  findings  of  the  court 
show  a  state  of  facts  which  plainly  lead  to  the 
conclusion  that  the  emergency  was  such  that  it 
justified  the  officers  in  each  case  in  ordering  the 
stean>boat  into  the  service  of  the  United  States, 
as  the  orders  purport  to  have  been  issued  from 
an  imperative  military  necessity,  and  if  so, 
they  show,  beyond  all  doubt,  that  the  officers 
who  issued  them  were  not  trespassers,  and  that 
the  government  of  .the  United  States  is  bound 
to  make  full  compensation  to  the  owner  for  the 
services  rendered. 

Such  a  taking  of  private  property  by  the  gov- 
ernment, when  the  emergency  of  the  publie 
service  in  time  of  war  or  impending  public  dan- 
ger is  too  urgent  to  adroit  of  delay,  is  every- 
where regard^  as  justified,  if  the  necessity  for 
the  use  of  the  property  is  imperative  and  im- 
mediate, and  the  danger,  as  heretofore  described, 
is  impending;  and  it  is  equally  clear  that  the 
taking  of  such  property  under  such  circum- 
stances creates  an  obligation  on  the  part  of  the 
government  to  reimburse  the  owner  to  the  full 
value  of  the  service.  Private  rights,  under 
such  extreme  and  imperious  circumstances, 
must  give  way  for  the  time  to  the  public  good, 
but  the  government  must  make  full  restitution 
for  the  sacrifice. 

*Beyond  doubt,  such  an  obligation  [*630 
raises  an  implied  promise  on  the  part  of  the 
United  States  to  reimburse  the  owner  for  the  use 
of  the  steamboats  and  for  his  own  services  and 
expenses,  and  for  the  services  of  the  crews  dur- 
ing the  period  the  steamboats  were  employed  in 
transporting  government  freight  pursuant  to 
those  orders.  Indebitatus  assumpsit  is  founded 
upon  what  the  law  terms  an  implied  promise  on 
the  part  of  the  defendant  to  pay  what,  in  good 
conscience,  he  is  bound  to  pay  to  the  plaintiff, 
but  the  law  will  not  imply  a  promise  to  pay 
unless  some  duty  creates  such  an  obligation,  and 
it  never  will  sustain  any  such  implication  in  a. 
case  where  the  act  of  payment  would  be  con- 
traiy  to  duty  or  contrary  to  law.  Curtis  v. 
Fiedler,  2  Black,  478,  17  L.  ed.  276. 

Tested  by  those  rules  it  is  quite  clear  that  the 
obligation  in  this  case  to  reimburse  the  owner 
of  the  steamboats  was  of  a  character  to  raise 
an  implied  promise  on  the  part  of  the  United 
States  to  pay  a  reasonable  compensation  for  the 
service  rendered,  and  if  so,  then  it  follows  that 
the  decree  was  properly  made  in  favor  of  the 
plaintiff,  unless  it  appears  that  the  adjustment 
of  the  claim  belonged  to  Congress  or  *to  the  ex- 

475 


6-13 


Supreme  Coubt  of  the  United  States. 


Dec.  Tebm, 


) 


ecutive  department,  and  not  to  the  court  of 
claims. 

Jurisdiction  is  vested  in  the  court  of  claims, 
by  the  act  of  Congress  establishing  the  court, 
to  hear  and  determine  all  claims  founded  upon 
any  law  of  Congress,  or  upon  any  regulation  of 
an  executive  department,  or  upon  any  contract 
express  or  implied  with  the  government  of  the 
United  States,  which  may  be  suggested  to  it  by 
a  petition  regularly  filed  in  the  court.  10  Stat. 
at  L.  612.  Express  authority,  therefore,  is  given 
to  the  court  by  that  act  to  hear  and  determine 
claims  founded  upon  a  contract  with  the  gov- 
ernment of  the  United  States,  whether  express 
or  implied.  Claims  of  the  kind  before  the  court 
would  certainly  be  within  the  jurisdiction  of 
that  court  were  it  not  that  Congress  has  passed 
a  later  act  restricting  to  some  extent  the  juris- 
diction conferred  by  that  provision.  By  the 
act  of  July  4,  1864,  it  is  provided  that  the 
jurisdiction  of  the  court  of  claims  shall  not 
631*]  extend  to  or  include  'any  claim  against 
the  United  States  growing  out  of  the  destruction 
or  appropriation  of,  or  damage  to,  property  by 
the  Army  or  Navy,  or  any  part  of  the  Army  or 
Navy,  engaged  in  the  suppression  of  the  Rebel- 
lion, from  the  commencement  thereof  to  the 
close.      13  Stat,  at  L.  381. 

Special  reference  is  made  in  behalf  of  the 
appellants  to  that  provision,  and  the  argument 
is  that  it  is  decisive  to  show  that  the  decree  in 
this  case  is  erroneous.  Support  to  that  prop- 
osition is  chiefly  drawn  from  the  signification 
attributed  to  the  word  "appropriation"  and 
from  certain  remarks  of  this  court  in  one  of  its 
recent  decisions.  Filor  v.  United  StateSf  9 
Wall.  48,  19  L.  ed.  650.  Those  remarks  were 
made  in  respect  to  a  claim  where  a  military 
order  was  issued  for  the  seizure  of  certain  real 
estate  for  the  purpose  of  compelling  a  lease  of 
the  premises,  and  the  findings  of  the  court  show 
that  the  agreement  for  the  lease  was  concluded 
under  the  pressure  of  that  order.  Apart  from 
that  it  also  appeared  that  the  premises  belonged 
to  an  insurant  in  the  rebel  army,  and  the 
court  of  claims  also  foimd  that  the  contract 
"was  void  on  that  account.  Applied  as  those  re- 
marks must  be  to  the  case  then  under  considera- 
tion, no  doubt  is  entertained  that  they  were 
correct,  but  they  cannot  be  applied  to  the  case 
before  the  court,  as  the  conclusion  to  which 
they  would  tend  would  contradict  the  finding  of 
the  court  below  in  matters  of  fact,  which  can- 
not be  reviewed  in  this  court. 

Briefly  stated,  the  findings  of  the  court  in 
that  behalf  are  as  follows:  That  the  military 
officers  did  not  intend  to  appropriate  the  steam- 
boats to  the  United  States,  nor  even  their  serv- 
ices; that  they  did  intend  to  compel  the  mas- 
ters and  crews,  with  the  steamers,  to  perform 
the  services  needed,  and  that  the  United  States 
should  pay  a  reasonable  compensation  for  such 
services,  and  that  such  was  the  understanding 
of  the  owner;  that  the  steamers,  as  soon  as  the 
services  for  which  they  were  required  had  been 
performed,  were  returned  to  the  exclusive  pos- 
session and  control  of  the  owner.  They  were 
equipped,  victualed,  and  manned  by  the  owner, 
632*]  *and  he,  or  persons  by  him  appointed, 
continued  in  their  command  throughout  the  en- 
tire period  of  their  service.  He  yielded  at  once  to 
the  militajry  order  and  entered  into  the  service 
o^  t^e  government,  and  the  court  here  fully  con- 
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curs  with  the  court  of  claims  that  there  was  not 
such  an  appropriation  of  the  steamboats  or  of 
the  services  of  the  masters  and  crews  as  pro- 
hibited the  court  below  from  taking  jurisdiction 
of  the  case.  On  the  contrary,  the  court  is  of 
the  opinion  that  the  findings  of  the  court  of 
claims  show  that  the  employment  and  use  of 
the  steamboats  were  such  as  raise  an  implied 
promise  on  the  part  of  the  United  States  to  re- 
imburse the  owner  for  the  services  rendered  and 
the  expenses  incurred,  as  allowed  by  the  court 
of  claims.  Valuable  services,  it  is  conceded, 
were  rendered  by  the  appellee,  and  it  is  not 

Sretended  that  the  amount  allowed  is  excessive, 
feither  of  the  steamers  was  destroyed  nor  is 
anything  claimed  as  damages,  and  inasmuch  as 
the  findings  show  that  an  appropriation  of  the 
steamers  was  not  intended  and  that  both  parties 
understood  that  a  reasonable  compensation  for 
the  services  was  to  be  paid  by  the  United 
States,  the  court  is  of  the  opinion  that  the 
objection  to  the  jurisdiction  of  the  court  of 
claims  cannot  be  sustained,  as  the  claim  is  not 
for  "the  destruction  or  appropriation  of,  or 
damage  to,  property  by  the  Army  or  Navy,  or 
any  part  of  the  Army  or  Navy  engaged  in  the 
suppression  of  the  Rebellion."  Viewed  in  that 
light,  the  case  is  free  of  all  difficulty,  as  the 
jurisdiction  of  the  court,  by  the  express  words 
of  the  act  of  Congress,  extends  to  claims 
founded  upon  an  implied  contract  as  well  as 
upon  that  which  is  express. 

Certain  other  acts  of  Congress  have  been 
passed  in  respect  to  property  impressed  or  em- 
ployed in  the  suppression  of  the  Rebellion,  but 
it  is  not  necessary  to  refer  to  them,  as  they 
have  no  application  to  any  question  presented  ia. 
this  record. 
Decree  affirmed. 


HENRY  C:  YEAGER  et  al,  Plffa,  in  Err., 

V. 

ASA  FAR  WELL  et  al. 

(See  S.  C.  13  Wall.  6-13.) 

Indorser,  who  liable  as  —  tohat  is  waiver  of  de- 
mand and  notice. 

1.  Where  negotiations  for  a  loan  on  a  mortgage 
and  note  are  pending,  one  wlio  placed  his  name  on 
the  note  at  the  lender's  request,  before  the  negotia- 
tions were  closed  or  any  money  advanced,  is  liable 
as  an  indorser. 

2.  Where,  on  the  last  day  of  grace,  the  indorsers 
wrote  to  the  holder  of  the  note  that  the  maker  was 
unable  to  pay  the  note,  but  would  be  able  to  do  so 
in  a  week  or  ten  days,  and  added  "but  we  hold  our- 
selves responi>ible  for  its  payment,  and  shall  see  it 
done  at  an  early  day,"  which  letter  did  not  reach 
the  holder  until  after  the  note  was  due ;  held,  that 
such  letter  was  a  waiver  of  demand  and  notice,  and 
the  Indorsers  were  liable,  without  proof  of  demand 
and  notice. 

[No.  72.] 

Submitted  Nov.  21, 1811.    Decided  Deo.  11, 1871. 

T  N  ERROR  to  the  Circuit  Court  of  the  United 
J.    States  for  the  District  of  Missouri. 

This  is  an  action  of  assumpsit  brought  by 
the  defendants  in  error  in  the  court  below, 
against  Yeager  &  Co.,  as  indorsers  of  a  promis- 

Note. — Promise  to  pay  or  acknowledffmeni  of 
liability  after  maturity  by  indorser,  with  knowl- 
edge of  the  laches^  is  waiver  of  notice — see  note  to 
Thornton  v.  Winn,  6  L.  ed.  U.  S.  595. 
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sory  note,  dated  St.  Louis,  Oct.  15,  1866,  and 
payable  one  year  from  date  at  the  office  of 
Farwell  &  Co.,  Boston.  The  declaration  stated 
that  the  note  was  made  for  $15,750  and  ten 
per  cent  interest,  by  C.  H.  Kerckhoff,  payable 
to  his  own  order,  and  was  indorsed  by  Kerck- 
hoff and  by  Yeager  &  Co.;  that  when  the  note 
became  due  it  was  presented  at  the  place 
named  for  payment,  which  was  refused;  that 
Yeager  &  Co.  had  due  notice  and,  Oct.  18, 
1867,  expressly  promised  to  pay  the  same; 
that  the  balance  due  on  the  note  was  $4,940.- 
44.  The  defendants  pleaded  the  general  issue. 
Verdict  and  judgment  were  in  favor  of  the 
defendants  in  error,  and  the  plaintiffs  in  er- 
ror sued  out  this  writ. 

It  appears  that  Yeager  &  Co.  were  com- 
mission merchants  in  St.  Louis.  Farwell  & 
Co.  were  their  correspondents,  and  commission 
merchants  in  Boston.  In  September,  1866, 
Yeager  &  Co.  applied  xo  their  correspondents 
to  lend  Obermeyer  &  Co.  (the  Co.  being  Kerck- 
hoff) $15,000  on  the  security  of  a  farm  lying 
about  forty  miles  from  St.  Louis,  belonging 
to  Kerckhoff.  After  some  negotiation.  Far- 
well  &  Co.  agreed  to  make  the  loan.  Kerck- 
hoff executed  his  notes  for  the  amount  and  al- 
so a  deed  of  trust  of  the  above-named  property, 
which  was  placed  on  record,  and  the  notes 
and  deed  forwarded  to  Farwell  &  Co.  Far- 
well  &  Co.  returned  this  deed  for  clerical  cor- 
rection, and,  at  the  same  time,  returned  the 
notes  with  the  request  that  Mr.  "V  eager  would 
indorse  them  in  his  own  or  the  firm  name. 
The  notes  were  indorsed  by  Yeager  &  Co.,  and 
returned  with  the  deed.  Farwell  &  Co.  then 
advanced  the  $15,000  in  different  sums  at  dif- 
jferent  times,  in  accordance  with  an  under- 
standing between  the  parties.  Part  of  this 
money  loaned  by  Farwell  &  Co.  went  to  Yea- 
ger &  Co,  to  repay  advances  previously  made 
by  them  to  Obermeyer  &  Co.  The  notes  were 
not  paid  at  maturity.  No  evidence  was  given 
that  they  were  presented  for  payment  at  the 
proper  place  and  time,  or  notice  of  non-pay- 
ment given  to  Yeager  &  Co.  The  facts  by 
which  the  plaintiffs  below  sought  to  avoid 
this  omission  are  fully  stated  in  the  opinion. 

Messrs.  George  P.  Strong  and  Slayback 
d  Haeussler,  for  the  plaintiffs  in  error: 

Plaintiffs  in  error  were  merely  indorsers  at 
the  request  and  for  the  accommodation  of  de- 
fendants in  error,  and  without  consideration, 
and  consequently  are  not  liable  to  said  de- 
fendants upon  this  note. 

Moore  v.  Maddock,  33  Mo.  575;  Dowe  v. 
Schutt,  2  Den.  624;  Corlies  v.  Hoice,  11  Gray, 
127;  Blade  v.  Hood,  13  Gray,  99;  Parish  v. 
Stone  J  14  Pick.  201;  Schoomaker  v.  Roosa, 
17  Johns.  304;  Pars.  Mer.  Law,  97. 

Yeager  &  Co.  were  discharged  by  the  fail- 
ure to  make  demand  of  payment  and  to  notify 
Yeager  &  Co.  of  nonpayment.  The  letter  in- 
troduced in  evidence  does  not  amount  to  a 
waiver  of  dr-mand,  etc. 

Freeman  v.  Boynion  7  Mass.  488;  Oarland 
V.  Bk.  9  Mass.  408;  Loto  v.  Howard,  11  Cush. 
268;  Kelley  v.  Brovm,  6  Gray,  108;  Bk,  v.  Dill, 
5   Hill,   404. 

Mr,  Thomas  T.  Gantt  for  defendants  in  er- 
ror. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  case  resolves  itself  into  two  points: 
13  Wall. 


First.  Were  Yeager  &  Co.  indorsers  of  the 
note  in  controversy? 

Second.  If  so,  were  Farwell  &  Co.  relieved 
from  the  necessity  of  proving  on  the  trial  that 
they  demanded  payment  of  the  maker,  and 
gave  notice  to  the  indorsers  of  the  dishonor 
of  the  note? 

It  is  very  clear  that  Yeager  &  Co.  were  lia- 
ble as  indorsers,  if  they  placed  their  names  on 
the  back  of  the  note  in  question  before  Far- 
well  &  Co.  closed  the  negotiations  for  the  loan 
to  Kerckhoff,  or  made  any  advances  on  it  to 
him.  And  the  condition  of  the  parties  is 
not  altered  by  the  fact  that  Yeager  &  Co., 
without  consideration,  indorsed  the  note  at 
the  request  of  Farwell  &  Co.  after  negotiations 
concerning  the  loan  had  been  some  time  in 
progress,  and  when  they  had  a  right  to  suppose 
Farwell  ft  Co.  were  satisfied  with  the  landed 
security  which  Kerckhoff  offered.  It  maybe 
true  that  Farwell  &  Co.  originally  intended  to 
let  the  money  go  on  the  security  of  the  trust 
deed,  but  they  were  not  legally  bound  to  do 
so,  and  could  alter  their  minds  on  the  sub- 
ject, and  forbear  to  loan  the  money  unless 
Yeager  &  Co.  (who  were  the  middlemen  in  the 
negotiation)  should  also  indorse  the  note. 
If  they  choose  to  do  this  before  the  transac- 
tion *wa8  completed  or  any  portion  of  the  [*12 
money  loaned  was  actually  advanced  to  Kerck- 
hoff, then  their  liability  as  indorsers  is  fixed, 
and  so  the  learned  court  told  the  jury. 
Whether  the  indorsement  was  before  or  after 
the  conclusion  of  the  negotiations  for  the  loan, 
or  before  or  after  the  advancements  to  Kerck- 
hoff, were  questions  of  fact  for  the  determina- 
tion of  the  jury.  As  there  was  evidence  tend- 
ing strongly  to  support  the  finding  of  the 
jury  on  this  point,  and  as  they  were  cor- 
rectly instructed  in  relation  to  it,  the  plain- 
tiff in  error  cannot  justly  complain  of  the  ac- 
tion of  the  jury. 

The  undertaking,  however,  of  the  indorser 
of  a  negotiable  note  is  only  to  pay  it  in  case 
the  maker  does  not,  and  he  is  immediately  no- 
tified of  this  default.  The  remaining  defense 
set  up  in  this  action  is  that  this  was  not  done 
and,  therefore,  the  indorsers  were  not  charge- 
able. But  the  indorser  can,  by  his  own  con- 
duct, place  himself  in  such  a  position  that  he 
is  estopped  from  alleging  want  of  demand  and 
notice  of  non-payment.  Although,  accurately 
speaking,  there  can  only  be  a  waiver  of  de- 
mand and  notice  by  the  indorser  before  the 
note  is  due,  yet  after  it  is  due  he  can  waive 
proof  of  them;  or,  what  is  more  to  the  pur- 
pose, he  can  so  act  towards  the  holder  of  the 
note  as  to  render  the  fact  that  demand  was 
not  made  or  notice  given  wholly  immaterial. 
1  Pars.  B.  &  N.  chap.  13,  p.  694.  The  inquiry 
is  whether  Yeager  &  Co.  have,  by  their  course 
of  action,  put  themselves  in  this  category. 
The  court  below  held  that  they  had;  and,  as 
the  evidence  on  the  subject  was  undisputed, 
took  it  from  the  jury  and  decided  it  as  a 
question  of  law. 

This  evidence  consists  of  a  letter  written 
by  Yeflger  &  Co.  on  the  day  the  note  matured, 
from  St.  Louis,  where  they  and  Kerckhoff  re- 
sided, to  Farwell  &  Co.,  who  lived  in  Boston* 

This  letter  substantially  iniormed  the  Far- 
wells  that  Kerckhoff  was  unable  to  pay  his 
note,  but  would  be  able  to  do  so  in  a  week  or 
ten  days  at  farthest.    After  expressing  the  an- 
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nojance  felt  by  the  writers,  on  account  of  the 
dishonor  of  the  paper,  it'  concludes  in  these 
words:  "But  we  nold  ourselves  responsible 
for  the  payment  of  the  note,  and  shall  see  it 
is  done  at  an  early  day." 
13*]  *Necessarily,  this  letter  could  not  have 
reached  its  destination  in  due  course  of  mail 
until  after  the  note  was  due;  but,  for  the  pur- 
pose of  holding  the  indorser,  this  is  immate- 
rial, for,  as  we  have  seen,  he  can  dispense 
with  the  conditions  for  his  benefit  as  well  after 
as  ^before  the  paper  matures.  It  has  been  held 
by  this  court,  in  Sigeraon  v.  Mathews^  20  How. 
496,  15  L.  ed.  989,  that  if  the  indorser,  with 
full  knowledge  of  the  fact  that  no  demand  has 
been  made  or  notice  given,  makes  a  subsequent 
promise,  he  is  liable  and  eannot,  when  sued, 
set  up  as  a  defense  the  want  of  such  demand 
and  notice;  and  to  the  same  effect  are  the  de- 
cisions of  the  courts  in  this  country  generally. 
See  1  Pars.  B.  &  N.  p.  595,  n.  m.  Applying 
the  principle  of  these  decisions  to  the  ad- 
mitted facts  of  this  case  there  is  no  difficulty 
in  charging  the  indorsers.  Their  promise  to 
pay  was  expressly  made  after  they  knew  of 
the  laches  of  the  maker  of  the  note,  and  they 
cannot  now  be  allowed  to  repudiate  it. 

The  most  formal  demand  and  notice  could 
have  been  of  no  service  to  them,  for  they 
knew  the  demand  would  be  useless,  and  the 
notice  co- '  \  only  tell  them  what  they  were 
advised  of  without  it.  Acting  under  the  weight 
of  the  knowledge  of  Kerckhoff's  default,  they 
did  not  choose  to  wait  in  order  to  see  whether 
Farwell  k  Co.  had  taken  the  requisite  steps  to 
charge  them,  but  preferred  at  once  to  ac- 
knowledge their  liability  and,  accordingly, 
made  the  direct  promise  to  pay  the  note.  Un- 
der these  circumstances,  this  promise  is  bind- 
ing and  does  not  require  for  its  enforcement 
the  proof  of  demand  and  notice. 

The  judgment  of  the  Circuit  Court  «•  of- 
firmed. 

14«]  WILLIAM  B.  WEBB,  Trustee,  Plff.  in 

Err., 

V, 

ALEXANDER  SHARP. 

(See  S.  C.  13  Wall.  14-17.) 

Lien  for  rent — bona  fide  purchaaer-rgoods  ex- 
empt from  execution. 

1.  The  lieu  of  a  landlord  for  rent  in  the'  District 
of  Cdlumbia  is  superior  to  that  of  a  mortgage  on  a' 
tenant's  chattels,  so  long  as  they  remain  on  the  de- 
mised premises  and  continue  to  be  the  property  of 
the  tenant. 

2.  But  the  lien  is  not  good  as  against  a  bona  fide 
purchaser,  without  notice  of  the  landlord's  lien. 

8.  When  the  law  imposes  the  lien  only  upon  such 
goods  of  the  tenant  upon  the  premises  as  are  sub- 
ject to  execution,  it  means  to  exclude  goods  which 
are  exempt  from  execution  by  some  general  or  spe- 
cial law. 

[No   49.] 

Submitted  Nov.  13,  1811.  Decided  Deo.  11,1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 
Mr.  Samuel  8.  Henkle  for  plaintiff  in  er- 
ror. 

Mr.  WiUiam  F.  Mattiiisly  for  defendant 
in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  replevin  for  a  print- 
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ing-press,  which  was  attached  for  rent  by  the 
landlord  of  the  premises  whereon  it  was  found 
After  the  tenants  had  taken  a  lease  of  the 
said  premises,  which  were  a  building  in  this 
city,  they  purchased  and  placed  therein  the 
printing-press  in  question;  and,  subsequently, 
on  the  11th  of  December,  1867,  they  borrowed 
money  and  executed  to  the  plaintiff  in  error  a 
deed  of  the  press,  to  secure  the  repayment  of 
the  loan.  Tnis  debt,  though  it  became  due, 
was  never  paid.  The  rent  for  which  the  land- 
lord attached  the  press  accrued  in  1869,  within 
three  months  prior  to  the  issuing  of  the  at- 
tachment. Judgment  being  perfected  on  the 
attachment,  a  writ  of  fieri  facias  was  issued 
to  the  marshal  of  the  district,  the  new  defend- 
ant in  error,  who  levied  on  the  press,  which 
still  remains  on  the  premises. 

The  question  is  whether  the  lien  of  the 
landlord  is  or  is  not  superior  to  that  of  the 
trustee.  The  supreme  court  of  the  district  de- 
cided that  it  is,  and  in  that  opinion  we  concur. 

By  the  act  of  Congress,  passed  February  22, 
1867,  §  12,  14  Stat,  at  L.  404,  the  old  right 
of  distress  for.  rent  was  abolished,  and,  instead 
of  it,  it  was  enacted  "that  the  landlord  shall 
have  a  tacit  lien  upon  such  of  the  tenant's 
personal  chattels  upon  the  premises  as  are 
subject  to  execution  for  debt,  to  commence 
with  the  tenancy  and  continue  for  three 
months  after  the  rent  is  due,  and  4intil  the 
termination  of  any  action  for  such  rent 
brought  within  said  two  months.  And  this 
lien  may  be  enforced:  (1)  By  attachment, 
to  be  issued  upon  affidavit  that  the  rent  is 
due  and  unpaid;  or,  if  not  due,  that  the  de- 
fendant is  about  to  remove  or  sell  all  or  some 
of  said  chattels;  or  (2)  by  judgment  against 
the  tenant,  and  execution  to  be  levied  on 
said  chattels  or  any  of  them,  in  whosoever 
hands  they  may  be  found;  or  (3)  by  action 
a^inst  any  purchaser  of  any  of  said  chattels, 
with  notice  of  the  lien." 

It  will  thujB  be  seen  that  the  act  is  clear  and 
explicit  that  the  landlord  shall  have  a  lien 
uiK>n  the  tenant's  chattels  on  the  premises 
(liable  to  execution)  **to  commence  with  the 
tenancy  and  continue  for  three  months  after 
the  rent  is  due."  It  also  points  out  how, 
within  the  three  months,  the  lien  is  to  be  en- 
forced, namely,  by  attachment,  etc.  In  this 
case  the  chattel  was  on  the  premises,  it  was 
attached  within  three  months  after  the  rent 
accrued,  the  suit  on  the  attachment  was  reg- 
ularly prosecuted  to  judgment,  and  the  mar- 
shal took  the  chattel  in  execution.  *The  [*16 
case  is  strictly  within  the  language  of  the  act, 
unless  the  press  was  not  "such  a  chattel  of  the 
tenant  as  is  subject  to  execution." 

The  plaintiff  in  error  contends  that  the  deed 
of  trust,  being  a  valid  instrument,  the  prop- 
erty became  vested  in  the  trustee,  and  the 
press  was  not  liable  to  be  taken  in  execu- 
tion for  the  debts  of  the  tenant  and,  there- 
fore, that  the  act  does  not  give  the  landlord 
a  liea,  because  the  lien  given  by  the  act  is 
only  upon  such  chattels  of  the  tenant  as  are 
subject  to  execution. 

The  deed  of  trust  was,  in  effect  and  pur- 
pose, nothing  but  a  mortgage.  It  was  given 
to  secure  the  payment  of  a  loan.  It  was  an 
express  lien  created  by  deed  to  secure  the  per- 
formance of  a  contract.    The  landlord's  lien  Is 
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an  implied  or  tacit  lien,  created  by  law  to  se- 
cure the  performance  of  another  contract  and, 
of  the  two.  the  landlord's  is  the  prior  lien,  and 
cannot  be  displaced  by  the  other.  The  landlord's 
lien  attached  to  the  printing-press  the  moment 
it  was  placed  upon  the  demised  premises,  before 
the  mortgage  was  given,  and  as  long  as  it  re- 
mained on  the  premises  the  lien  continued  un- 
til each  instalment  of  rent  became  due  and 
for  three  months  afterwards,  and  then  ceased 
as  to  that  instalment.  Had  the  tenant  made 
an  absolute  and  bona  fide  sale  of  the  press, 
the  case  would  have  been  a  different  one.  The 
law  protects  bona  fide  purchasers  without  no- 
tice of  the  landlord's  lien.  Goods  sold  in  the 
ordinary  course  of  trade  undoubtedly  become 
discharged  from  the  lien;  otherwise  business 
could  not  be  safely  carried  on.  This  was  so 
decided  by  the  supreme  court  of  Iowa  in  giv- 
ing construction  to  a  similar  law  of  that  state. 
Orant  v.  Whitvyell,  9  Iowa,  157.  But  neither 
the  words  nor  the  reason  of  the  law  call  for 
a  postponement  of  the  landlord's  lien  to  that 
of  a  subsequent  mortgage  or  execution  cred- 
itor, so  lon^  as  the  goc^s  remain  on  the  de- 
mised premises  and  continue  to  be  the  prop- 
erty of  the  tenant. 

As  to  the  suggestion  that  this  press  was  not 
subject  to  execution,  we  apprehend  that  a  deed 
17*]  of  trust  does  not  protect  •goods  from 
sale  by  execution.  The  owner  has  still  an 
interest,  or  equity  of  redemption  in  them, 
which  is  subject  to  sale;  and  a  purchaser  at 
an  execution  sale  would  be  entitled  to  redeem 
the  goods  from  the  deed  of  trust  by  paying 
the  debt  secured  thereby.  When  the  law  im- 
poses the  lien  only  upon  such  goods  of  the  ten- 
ant upon  the  premises  as  are  subject  to  exe- 
cution, it  means  to  exclude  goods  which  are 
exempt  from  execution  by  some  general  or  spe- 
cial uiw,  such  as  those  which  a  man  is  enti- 
tled to  retain,  against  all  executions,  for  the 
use  of  his  family  or  the  practice  of  his  trade. 

The  judgment  is  affirmed. 


UNITED  STATES,  Appt., 

t?. 

THOMAS   CLYDE; 
«  and 

THOMAS  CLYDE,  Appt., 

V. 

UNITED  STATES. 

(Bee  8.  C.  13  Wall.  85-89.) 

Receipt  in  full,  when  aatisfaction  of  disputed 
claim — void  rule  of  court  of  claims. 

1.  Where  the  amount  of  a  claim  against  the  gov- 
ernment is  disputed,  the  receiving  by  the  claimant 
of  the  amount  made  out  bv  the  government  as  cor- 
rect, and  his  giving  a  receipt  In  full,  concludes  him 
from  making  any  further  demand,  and  is  a  satisfac- 
tion of  the  claim. 

2.  A  rule  o^  the  coart  of  claims,  which  requires 
that  the  claimant  should  not  only  have  such  a 
claim  as  stated  in  the  act  creating  the  court,  but 
should  have  first  gone  through  the  department 
which  might  have  entertained  it.  before  he  would 
be  permitted  to  prosecute  in  that  court,  estab- 
lishes a  Jurisdictional  requirement  which  Congress 
alone  had  the  powers  to  establish,. and  is  void. 

Note. — Payment  of  part  of  debt  no  satiafiustion 
of  the  whole — see  notes,  9  L.  ed.  U.  S.  1046 ;  26  L. 
fd.  U.  8.  1186. 

Accord  and  eatitfaotion  Ity  pari  payment — see 
note,  20  L.  R.  A.  785. 
13  Wall. 


[Nos.  43,  44.] 
Argued  Nov.  10,  1871,    Decided  Dec,  11,  1871. 

APPEALS  from  the  Court  of  Claims. 
This  was  an  action  commenced  in  the 
court  of  claims,  where  Clyde  claimed  $9,880, 
a  balance  alleged  to  be  due  him  on  a  contract 
of  charter-party,  for  the  hire  of  the  steam- 
boat Tallacca.  He  claimed  further  the  sum 
of  $5,000  damages  for  the  loss  of  the  barge 
W.  E.  Hunt,  destroyed  by  the  rebel  enemies 
of  the  United  States,  while  in  the  latter's  serv- 
ice, under  a  similar  contract. 

By  an  amended  petition,  filed  Apr.  3,  1869, 
the  claim  for  the  Tallacca  was  increased  to 
$10,000. 

The  court  of  claims  gave  judgment  for  the 
first  claim,  the  Tallacca,  in  the  sum  of  $7,- 
640,  from  which  the  United  States  has  ap- 
pealed. 

And  the  court  gave  juc^ment  as  fx>  the  sec- 
ond claim,  the  Hunt,  dismissing  the  same. 
The  petitioner  appealed  from  the  whole  judg- 
ment. 

The  facts  are  stated  by  the  court. 

Messrs,  A,  T,  Akerman,  Atty.  Oen.,  B.  H. 
Briatow,  Solicitor  Oen,,  and  O.  H.  Hill, 
Asst,  Atty.  Oen,,  for  United  States: 

in  May,  1863,  the  Quartermaster  General 
disapproved  of  the  charter  of  the  Tallacca. 
What  his  reason  was  for  so  doing  does  not 
appear;  but  it  must  be  presumed  that  he  had 
reasons  which,  whether  they  were  sufficient  or 
not,  were  deemed  sufficient  by  him  to  justify 
his  action.  From  that  moment  the  claim  of 
Clyde  upon  the  government,  under  the  char- 
ter-party, must  be  regarded  as  a  claim  dis- 
puted by  the  government,  ahd  the  subsequent 
settlement  in  December,  in  accordance  with 
an  account  in  which  he  was  credited  with  the 
use  of  the  steamer,  at  the  rate  fixed  bv  the 
Quartermaster  General,  and  charged  with  the 
excess  which  had  been  paid  to  him  previous 
to  the  end  of  February,  and  then  received  the 
amount  thus  foimd  due,  and  gave  a  receipt  in 
full,  was  a  final  satisfaction  between  the  gov- 
ernment and  himself. 

U,  8,  V.  Adams,  7  Wall.  463,  19  L.  ed.  249, 
and  9  Wall.  554,  19  L.  ed.  684;  U,  8,  v.  Child, 
ante,  360,  decided  at  the  present  term. 

A  fortiori  must  this  be  so  of  a  settlement 
for  any  subsequent  use  of  the  steamer  by  the 
War  Department. 

The  decision  of  the  court,  that  the  claim 
for  the  services  of  the  William  E.  Hunt  was 
prematurely  brought,  under  their  rules,  be- 
cause it  had  not  been  submitted  to  the  proper 
department,  was  strictly  correct.  The  rule 
is  an  eminently  proper  one,  and  one  which 
the  court  of  claims  was  authorized  to  adopt, 
and  the  decision  of  that  court,  that  the  rule 
has  not  been  complied  with,  and  that,  there- 
fore, the  suit  will  not  be  entertained  by  it, 
is  not  one  that  this  court  will  revise. 

Messrs.  N.  P,  Chipman  d  Hosmer,  Oharles 
F.  Peek,  and  Thomas  J.  Durant,  for 
Thomas  Clyde: 

The  court  below  has  well  said  that  the 
Quartermaster  General  had  no  power  to  re- 
duce the  rate  of  compensation  fixed  by  the 
charter-party.  However,  the  court  below 
erred  in  saying  that  the  Quartermaster  had  a 
right  to  reduce  the  pay  after  the  date  of  his 
notice  to  petitioner  of  his  design  to  do  so. 
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The  price  being  an  essential  element  of  the 
contract  could  only  be  changed  by  consent  of 
both  parties;  and  so  far  from  yielding  his  as- 
sent, the  petitioner,  as  soon  as  the  desire  of 
the  Quartermaster  General  to  reduce  the  pay 
was  made  known  to  him,  promptly  refused  to 
consent  to  the  reduction. 

Upon  this  proposal  on  the  one  side  to  make 
a  new  contract,  and  on  the  other  a  refusal  to 
enter  into  such  a  one,  what  were  the  respec- 
tive duties  of  the  parties?  About  this  it  is  not 
possible  that  there  should  be  any  difference  of 
opinion. 

The  Quartermaster  proposes;  the  petitioner 
rejects;  therefore,  there  is  no  new  contract. 

The  court  below  says  that  the  petitioner  as- 
sented to  the  proposal,  though  he  had  posi- 
tively refused  to  do  so,  because  "he  has  failed 
to  show  whether,  on  being  notified  of  this  or- 
der, he  determined  to  allow  his  boat  to  remain 
in  the  service  at  the  reduced  rate,  or  sought 
to  take  her  out  of  it,  and  terminate  her  em- 
ployment by  the  government." 

It  is  not  incumbent  on  the  petitioner  to 
make  such  a  showing,  nor  to  do  anything  of 
the  kind. 

The  charter-party  expressly  declares  that 
"this  contract  is  to  remain  m  force  for  the 
full  term  of  ten  days  from  the  above  date,  and 
as  much  longer  as  said  vessel  may  be  required 
by  the  United  States  War  Department.'* 

When,  therefore,  the  petitioner  rejected  the 
proposal  to  reduce  the  rate  of  pay,  it  was 
the  duty  of  the  Quartermaster,  if  he  did  not 
wish  to  retain  the  Tallacca  at  the  contract 
price,  to  give  her  up  at  once  to  the  owner. 

The  court  below  erred  in  dismissing  this 
claim  for  the  loss  of  the  barge,  for  the  reason 
that  it  had  not  been  presented  and  decided  in 
one  of  the  departments. 

The  act  oi  Feb.  24,  1855,  to  establish  a 
court  for  the  investigation  of  claims  against 
the  United  States,  §  1,  10  Stat,  at  L.  612, 
declares  that  "the  said  court  shall  hear  and 
determine"  all  claims  founded  "upon  any  con- 
tract, express  or  implied,  with  the  government 
of  the  United  States." 

The  2d  section  of  the  act  of  Mar.  3,  1863, 
amendatory  of  the  former,  12  Stat,  at  L.  675, 
uses  the  same  language. 

This  act  gives  U)  every  man  having  a  claim 
founded  on  a  contract,  the  right  to  bring  his 
suit  imconditionally,  and  the  court  below  has 
consequently  well  said  that  "the  court  of 
claims  has  jurisdiction  of  a  claim  arising 
upon  express  contract  for  the  charter  of  a 
vessel  in  the  military  service  of  the  United 
States,  notwithstanding  that  it  has  never  been 
presented  to  any  executive  department  for  pay- 
ment, and  has  never  been  allowed  or  rejected 
by  the  accounting  officers  of  the  government." 

The  lower  court  then  had,  by  the  statute, 
jurisdiction  of  this  claim.  Why,  then,  did  it 
refuse  to  entertain  it?  On  account  of  the  rule 
which  interposed  a  condition  not  found  in  the 
statute.  The  suitor  whom  the  law  admits  the 
rule  excludes.  Which  is  to  prevail?  Can  a 
court,  by  the  adoption  of  a  rule,  restrict  or 
enlarge  its  own  jurisdiction?  Certainly  nei- 
ther the  one  nor  the  other.  This  is  elementary, 
and  can  scarcely  need  the  citation  of  authori- 
ties; we  refer,  however,  to  Wallace  v.  Clarke 
3  Wood.  &  M.  363  (top)  ;  The  8t,  Lawrence, 
'  '^lack,  526,  17  L.  ed.  182. 
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Mr.  Justice  Bradley  delivered  the  opinion 
on  the  court: 

In  the  first  of  these  cases  the  facts  found 
were  that,  <mi  the  16th  of  November,  1862,  the 
ferry- ooat  Tallacca,  owned  by  the  claimant, 
was  chartered  by  Captain  Ferguson,  an  assist- 
ant quartermaster  of  the  United  States  Army, 
at  the  rate  of  $115  per  day  for  every  day  she 
might  be  employed  in  the  service  of  the  United 
States,  and  until  returned  to  Alexandria,  where 
she  was  lying;  and  that  the  said  boat  contin- 
ued in  the  service  of  the  government  from  the 
date  of  the  charter-party  until  the  3l8t  of 
July,  1863,  and  was  paid  at  the  agreed  rate 
until  the  last  of  February,  1863,  without  ob- 
jection; but  that  on  the  13th  of  May,  1863,  the 
Quartermaster  General  disapproved  of  the 
charter-party  by  the  following  order:  **The 
charter  of  the  Tallacca  is  disapproved  by  the 
Quartermaster  General.  She  will  be  paid  for 
only  at  the  rate  of  $75  per  day  from  the  date 
of  her  charter,  so  long  as  she  may  be  reteined 
in  the  service.  The  excess  of  $40  per  day  al- 
ready paid  will  be  deducted  on  the  present 
settlement  for  her  services  from  March  1st, 
1863,"  etc.  The  claimant  was  notified  of  the 
contente  of  this  order  during  the  month  of 
May.  He  refused  to  consent  to  the  reduction, 
but  has  not  shown  whether,  on  being  notified 
of  this  order,  he  determined  to  allow  his  boat 
to  remain  in  the  service  at  the  reduced  rate, 
or  sought  to  take  her  out.  The  boat,  in  fact, 
remained  in  the  service  until  July  31,  1863. 
No  further  payment  was  made  until  December, 
1863,  when  the  Quartermaster  stated  the  ac- 
count at  the  reduced  rate,  deducted  the  ex- 
cess of  $40  per  day  paid  on  the  former  set- 
tlement, and  paid  the  claimant  the  balance. 
The  claimant  receipted  for  this  balance  as  *'in 
full   of   the  above   account." 

Upon  these  facte  the  court  of  claims  decided 
that  the  claimant  was  entitled  to  be  paid  at 
the  rate  named  in  the  charter-party  until  he 
received  notice  of  the  reduction  made  by  the 
Quartermaster  General,  and  after  that  at  the 
reduced  rate. 

In  this  we  think,  on  the  principles  deter- 
mined by  this  court  in  the  late  case  of  The 
U.  8.  V.  Child,  ante,  300,  the  court  of  claims 
erred.  From  the  time  that  the  order  of  the 
Quartermaster  General  was  made,  disapprov- 
ing of  the  charter-party  and  razeeing  the  rate 
for  the  whole  period  of  the  service,  the  case 
was  clearly  one  erf  dispute  at  least,  if  not  one 
of  acquiescence  on  the  part  of  the  claimant. 
Notwithstanding  this  order,  he  permitted  his 
boat  to  remain  in  the  service  until  the  31st 
of  July,  knowing  the  change  of  terms  which 
the  Quartermaster  General  had  made.  It  can- 
not be  pretended  that  there  were  two  lettings, 
or  two  charter-parties  of  the  vessel.  There 
was  only  one;  and  as  te  this  one,  the  govern- 
ment determined  to  allow  one  rate,  and  the 
claimant  insisted  on  another.  The  govern- 
ment stood  on  the  order  of  the  superior  officer, 
and  insisted  that  this  should  govern  the  con- 
tract; the  claimant  insisted  the  contrary.  Un- 
der these  circumstances,  the  final  determina- 
tion of  the  latter  to  teke  the  balance  of  the 
account  as  made  out  on  the  basis  contended 
for  by  the  government,  and  his  giving  a  re- 
ceipt in  full,  is  clear  evidence  that  he  agreed 
to  take  that  balance  in  satisfaction  of  his 
claim:  and  this  fact  under  the  circumstances 
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of  the  case  concludes  him  from  making  any 
further  demand.  The  judgment  is,  therefore, 
reversed  as  to  this  count. 

In  the  other  appca)  arising  upon  the  second 
count,  in  which  the  claim  was  for  the  use  of 
the  barge  William  E.  Hunt,  the  court  of 
claims  dismissed  the  claim,  on  the  ^ound  that 
it  was  not  presented  in  conformity  with  a 
rule  of  practice  which  the  court Hhen  had,  but 
which  has  since  been  abrogated.  This  rule  re- 
quired that  where  the  case  was  such  as  is 
ordinarily  settled  in  any  executive  depart- 
ment, the  petition  should  show  that  applica- 
tion for  its  allowance  had  been  made  to  that 
department  and  without  success,  and  its  de- 
cision thereon. 

However  useful  and  proper  such  a  rule  as 
that  complained  of  by  the  appellant  may  have 
been  prior  to  the  enactment  of  the  law  passed 
June  25th,  1868,  15  Stat,  at  L.  76,  which  re- 
quires the  Attorney  General  to  obtain  from 
the  proper  department,  and  the  department  to 
furnish,  such  facts,  circumstances  and  evi- 
dence as  it  might  be  in  possession  of  in  rela- 
tion to  any  claim  prosecuted  in  the  court  of 
claims,  we  are  of  opinion  that  it  was  not  com- 
petent for  the  court  of  claims  to  impose  it 
as  a  condition  of  presenting  a  claim  in  that 
court.  Instead  of  being  a  rule  of  practice,  it 
was  really  an  additional  restriction  to  the  ex- 
ercise of  jurisdiction  by  that  court.  It  re- 
quired the  claimant  to  do  what  the  acts  giving 
the  court  jurisdiction  did  not  recjuire  him  to 
do  before  it  would  assume  jurisdiction  of  bis 
case. 

The  act  of  1855,  which  created  the  court, 
declares  that  it  shall  "hear  and  determine  all 
claims  founded  upon  any  law  of  Congress,  or 
upon  any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  express  or  im- 
glied,  with  the  government  of  the  United 
tates,  which  may  be  suggested  to  it  by  a 
petition  filed  therein."  The  rule  adopted  by 
the  court  required  that  the  claimant  should 
not  only  have  such  a  claim  as  stated  in  the 
act,  but  should  have  first  gone  through  the 
department  which  might  have  entertained  it, 
before  he  would  be  permitted  to  prosecute  in 
that  court.  This  was  establishing  a  jurisdic- 
tional requirement  which  Congress  alone  had 
the  power  to  establish. 

The  judgment  of  dismissal  must,  therefore, 
be  reversed. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed upon  both  appeals,  and  the  record  is 
38*]  remitted,  u:iih  directions  *to  enter  a  de- 
cree of  dismissal  as  to  the  first  count  in  the  pe- 
tition, and  proceed  to  a  hearing  on  the  second 
count, 

Mr.  Justice  Field,  dissenting: 

I  dissent  from  so  much  of  the  judgment  of 
this  court  as  decided  against  the  claim  oi  the 
appellant  for  the  amoi^t  stipulated  in  the 
charter-party. 

40*]  •JOHN  S.  TOOF,  Charles  J.  Phillips,  and 
Frank  M.  Mahan,  as  Toof,  Phillips  &  Co., 
Appts., 

V. 

RUFUS  W.  MARTIN,  Assignee  in  Bankruptcy 
of  VV.  P.  Haines  &  Co. 
(See  S.  C.  13  Wall.  40-51.) 
fnpolrency,  tchat  is — transfer  of  property,  when 
a  preference  of  one  creditor — notice  to  credit- 
or— transfer  in  fraud  of  bankrupt  a^t. 
n  Walu 


*1.  By  Insolvency,  as  used  in  the  bankrupt  act 
when  applied  to  traders  and  merchants,  is  meant 
inability  of  a  party  to  pay  bis  debts  as  they  t>ecome 
due  in  the  ordinary  course  of  business. 

2.  The  transfer  by  a  debtor  of  a  large  portion  of 
his  property  while  he  Is  insolvent,  to  one  creditor, 
without  making  provision  for  >ix\  equal  distrii»  itiou 
of  the  proceeds  to  all  his  creditors,  necessarily  op- 
erates as  a  preference  to  him,  and  must  be  taken  as 
conclusive  evidence  that  a  preference  was  ii-teiKled, 
unless  the  debtor  can  show  that  he  was  at  the  time  * 
ignorant  of  his  Insolvency,  and  that  his  affairs  were 
such  that  he  could  reasonably  expect  to  pay  all  his 
debts.  The  burden  of  proof  is  upon  him  in  such  a 
case,  and  not  upon  the  assignee  or  contestant  in 
bankruptcy. 

3.  A  creditor  has  reasonable  cause  to  believe  a 
debtor,  who  Is  a  trader,  to  be  Insolvent  when  such 
a  state  of  facts  is  brought  to  the  creditor's  notlccL 
respecting  the  affairs  and  pecuniary  condition  ox 
the  debtor,  as  would  lead  a  prudent  business  man  to 
the  conclusion  that  he  Is  unable  to  meet  his  obliga- 
tions as  they  mature  In  the  ordinary  course  of  busi- 
ness. 

4.  A  transfer  by  an  Insolvent  debtor  with  a  view 
to  secure  his  property,  or  any  part  of  It,  to  one  cred- 
itor, and  thus  prevent  an  equal  distribution  among 
all  his  creditors,  is  a  transfer  in  fraud  of  the  bank- 
rupt act. 

[No.  68.] 
Submitted  Nov.  U,  1871.   Decided.  Deo.  11, 1871. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkansas. 

The  case  is  stated  by  the  court. 

Messrs.  A.  H.  Garland,  Brown  d  Collins, 
for  appellants: 

The  inability  of  Haines  &  Co.  to  pay  their 
debts  in  money  as  they  fell  due,  did  not  con- 
stitute insolvency  on  their  part. 

Burrill  defines  an  insolvent  to  be  one  who 
cannot  pay  or  who  does  not  pay  his  debts; 
one  who  is  unable  to  pay  his  debts  or  whose 
debts  cannot  be  collected  out  of  his  means  by 
legal  process.    2  Burr.  L.  Die.  Insolvent. 

Worcester,  in  his  dictionary,  adopts  this 
definition.  By  the  universal  acceptation  of 
the  word  "insolvent"  in  this  country  and  in 
England,  if  a  party's  available  means — means 
that  he  can  use  in  paying  his  debts,  exceed 
those  debts,  •he  has  never  been  deemed  insol- 
vent. 

James  on  Bankruptcy,  Notes  to  §  35,  153, 
183;  Avery  &  H.  Bankr.  261;  Burr.  Assign- 
ments, 38,  41 ;  Herrick  v.  Borst,  4  Hill,  N.  Y. 
652;  Buckingham  v.  McLean,  13  How.  151; 
Jones  V.   Botcland,   8  Met.   377. 

If  the  question  were  a  new  one  under  the 
present  bankruptcy  act,  I  think  the  rule  of 
construction,  stated  in  connection  with  the  re- 
ceived meaning  of  the  word  being  discussed, 
would  be  conclusive  that  the  law  was  improp- 
erly decided  by  the  court  below  on  this 'point. 
But  how  has  it  been  held  by  the  courts  in 
which  the  question  on  this  very  act  has  arisen? 

See  In  re  Randall,  etc,  3  Bk.  Reg.  4,  5;  /n 
re  Drummond,  1  Bk.  Reg.  10,  11;  In  Matter  of 
Cowles,  1  Bk.  Reg.  43;  In  re  Black,  etc,  1  Bk. 
Reg.  82;  Opelousa,  etc.,  R,  v.  Tucker,  3  Bk. 
Reg. -31;  In  re  Graham  v.  Stark,  3  Bk.  Reg. 
92;   In  re  Doan  v.  Compton,  2  Bk.  Reg.   182. 

If  the  inability  to  pay  in  money  constitutes 
insolvency,  of  course  it  is  sufficient  if,  for 
one  moment  after  the  debt  is  due,  the  party  is 
not  able  to  pay  it;  but  it  is  expressly  held  a 
temporary  want  of  money  to  pay  notes  com- 
ing to  maturity  does  not  constitute  insolvency, 
for  this  would  be  tantamount  to  holding  that 
whenever  a  trader  suffers  a  note  to  go  to  pro- 
tect for  want  of  funds  in  hand  wherewith  to 
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%  he  cau,  therefore,  be  judged  insolvent; 
ihis  would  be  an  extreme  view. 

Hardy  v.  Bininger,  4  Bk.  Reg.  77;  Potter 
V.  Coggeshall,  4  Bk.  Reg.  19;  Boston  Law 
Review,  Apr.  1870,  p.  417,  et  seq, 

Messrs.  Watkins  and  Rose  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
•    the  court: 

This  is  a  suit  brought  by  the  assignee  in 
bankruptcy  of  Haines  £  Ghetlain,  to  cancel  cer- 
tain conveyances  alleged  to  have  been  made  by 
them  in  fraud  of  the  bankrupt  act.  As  ap- 
pears from  the  evidence  in  the  case,  Haines 
h.  Ghetlain  were  in  February,  and  had  been 
for  some  years  before,  merchants  doing  busi- 
ness under  the  firm  name  of  W.  P.  Haines  & 
Company  at  Augusta,  in  the  state  of  Arkansas. 
On  the  29th  of  that  month  they  filed  a  pe- 
tition for  the  benefit  of  the  bankrupt  act, 
and  on  the  28th  of  May  following  they  were 
adjudged  bankrupts,  and  the  complainant  was 
appointed  assignee  of  their  estate.  On  the 
18th  of  the  previous  January,  which  was  about 
six  weeks  before  filing  their  petition,  they 
conveyed  an  imdivided  half  interest  in  cer- 
tain parcels  of  land  owned  by  them  at  Au- 
gusta, to  Toof,  Phillips,  &  Company,  a  firm 
doing  business  as  merchants  in  Tennessee,  for 
the  consideration  of  $1,876,  which  sum  was  to 
be  Credited  on  a  debt  due  from  them  to  that 
firm.  At  the  same  time  they  assigned  to  one 
Mahan,  a  member  of  that  firm,  a  title  bond 
which  they  held  for  certain  other  real  prop- 
erty, upon  which  they  had  made  valuable  im- 
provements. The  consideration  of  this  assign- 
ment was  two  drafts  of  Mahan  to  Phillips  & 
Company,  each  for  $3,034,  one  drawn  to  the 
order  of  Haines  and  the  other  the  order  of 
Ghetlain.  The  amount  of  both  drafts  was 
credited  on  the  indebtedness  of  Haines  &  Com- 
pany, to  Toof,  Phillips,  ft  Company,  pursuant 
to  an  understanding  to  that  effect  made  at  the 
time.  There  was  then  due  on  the  purchase 
money  of  the  property  for  which  ,the  title  bond 
was  given,  about  $700.  This  sum  Mahan  paid 
and  took  a  conveyance  to  himself  from  the 
obligor  who  held  the  fee. 

The  bill  of  complaint  charges  specifically 
that  at  the  time  these  conveyances  were  made 
the  bankrupts  were  insolvent  or  in  contempla- 
tion of  insolvency;  that  the  conveyances  were 
made  with  a  view  to  give  a  preference  to  Toof, 
Phillips,  &  Company,  who  were  the  creditors 
of  the  bankrupts;  that  Toof,  Phillips,  &  Com- 
pany knew,  or  had  reasonable  cause  to  believe, 
that .  the  bankrupts  were  then  insolvent,  and 
the  conveyances  were  made  in  fraud  of  the 
provisions  of  the  bankrupt  act. 

The  bill  also  charges  that  the  assignment  of 
the  title  bond  to  Mahan  was  in  fact  for  the 
use  and  benefit  of  Toof,  Phillips,  ft  Company, 
for  the  purpose  of  securing  the  property  or  its 
value  to  them,  in  fraud  of  the  rights  of  the 
creditois.  and  that  this  purpose  was  known 
and  participated  in  by  Mahan. 

The  district  court,  by  its  decree,  ordered 
that  the  conveyances  be  annulled,  and  that  the 
title  of  the  property  be  vested  in  the  assignee, 
the  latter  to  refund  the  amount  of  the  pur- 
chase money  advanced  by  Mahan  to  obtain 
the  deed  of  the  land  described  in  the  title 
bond,  less  any  rents  and  profits  received  by 
him  or  Toof,  Phillips,  ft  Company  from  the 
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Sroperty.  This  decree  the  circuit  court  al- 
rmed,  and  from  that  affirmance  the  case  is 
brought  before  us  on  appeal. 

The  bill  presents  a  case  within  the  provi- 
sions of  the  first  clause  of  the  35th  section  of 
the  bankrupt  act.  That  clause  was  intended 
to  defeat  preferences  to  a  creditor,  made  by  a 
debtor  when  insolvent  or  in  contemplation  of 
insolvency  It  declares  that  any  payment  or 
transfer  of  his  property  made  by  him  whilst  in 
that  condition,  within  four  months  previous  to 
the  filing  of  his  petition,  with  a  view  to  |^ve  a 
preference  to  a  creditor,  shall  be  void  if  the 
creditor  has  at  the  time  reasonable  cause  to 
believe  him  to  be  insolvent,  and  that  the  pay- 
ment or  transfer  was  made  in  fraud  of  the  pro- 
visions of  the  bankrupt  act.  And  it  autnor- 
izes  in  such  case  the  assignee  to  recover  the 
property  or  its  value  from  the  party  who  re- 
ceives it. 

Under  this  act  it  is  incumbent  on  the  com- 
plainant, in  order  to  maintain  the  decree  in 
his  favor,  to  show  four  things: 

1.  That  at  the  time  the  conveyances  to  Toof, 
Phillips,  ft  Co.  and  Mahan  were  made  the  bank- 
rupts were  insolvent  or  contemplated  insol- 
vency ; 

2.  That  the  conveyances  were  made  with  a 
view  to  give  a  preference  to  these  creditors; 

3.  That  the  creditors  had  reasonable  cause 
to  believe  the  bankrupts  were  insolvent  at  the 
time;  and, 

•4.  That  the  conveyances  were  made  in  r*47 
fraud  of  the  provisions  of  the  bankrupt  acl. 

1.  The  counsel  of  the  appellants  nave  pre- 
sented an  elaborate  argument  to  show  that  in- 
ability to  pay  one's  debts  at  the  time  they  fall 
due,  in  money,  does  not  constitute  insolvency, 
within  the  provisions  of  the  bankrupt  act.  The 
argument  is  especially  addressed  to  language 
used  by  the  district  judge  when  speaking  of 
the  statement  of  the  appellants  in  answer  to 
one  of  the  interro^tories  of  the  bill,  to  the  ef- 
fect that  at  the  time  the  transfers  were  made 
they  did  not  believe  the  bankrupts  were  able  to 
pay  their  debts  in  money,  but  were  able  to  do 
so  on  a  fair  market  valuation  of  their  property 
and  assets.  The  district  judge  held  that  this 
was  a  direct  confession  of  a  uict  which  in  law 
constitutes  insolvency,  and  observed  that  "if 
the  bankrupts  could  not  pay  their  debts  in  the 
ordinary  course  of  business,  that  is,  in  money, 
as  they  fell  due,  they  were  insolvent." 

The  rule  thus  laid  down  may  not  be  strictly 
correct  as  applied  to  all  bankrupts.  The  term 
"insolvency"  is  not  always  used  in  the  same 
sense.  It  is  sometimes  used  to  denote  the  in- 
sufficiency of  the  entire  property  and  assets  of 
an  individual  to  pay  his  debts.  This  is  its 
general  and  popular  meaning.  But  it  is  also 
used*  in  a  more  restricted  sense,  to  express  the 
inability  of  a  party  to  pay  his  debts,  as  they 
become  due  in  the  ordinary  course  of  business. 
It  is  in  this  latter  sense  that  the  term  is  used 
when  traders  and  merchants  are  said  to  be  in- 
solvent, and  as  applied  to  them  it  is  the  sense 
intended  by  the  act  of  Congress.  It  was  of  the 
bankrupts  as  traders  that  the  district  judge 
was  speaking  when  he  used  the  language  which 
is  the  subject  of  criticism  by  counsel. 

With  reference  *"  other  persons  not  engaged 
in  trade  or  commerce  the  term  may,  perhaps, 
have   a    lest    restricted      eaning.    The    bank- 
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rupt  act  does  not  define  what  shall  constitute 
insolvency,  or  the  evidence  of  insolvency,  in 
every  case. 

In  the  present  case  the  bankrupts  were  in- 
solvent in  both  senses  of  the  term  at  the  time 
the  conveyances  in  controversy  were  made.  They 
did  not  then  possess  sufficient  property,  even 
48*]  *upon  their  own  estimation  of  its  value  as 
^ven  in  their  schedules,  to  pay  their  debts. 
These  exceeded  the  estimated  value  of  the  prop- 
erty by  over  $20,000.  And  for  months  previous 
the  bankrupts  had  failed  to  meet  their  obliga- 
tions as  they  matured.  Creditors  had  pressed 
for  payment  without  success;  their  stock  of 
goods  had  been  levied  on,  and  their  store  closed 
by  the  sheriff  under  an  execution  on  a  judg- 
ment against  one  of  them.  It  would  serve  no 
useful  purpose  to  state  in  detail  the  evidence 
•contained  in  the  record  which  relates  to  their 
•condition.  It  is  enough  to  say  that  it  abim- 
dantly  establishes  their  hopeless  insolvency. 

2.  That  the  conveyances  to  Toof,  Phillips, 
A  Co.  were  made  with  a  view  to  give  them  a 
preference  over  other  creditors,  hardly  admits 
of  a  doubt.  The  bankrupts  knew  at  the  time 
their  insolvent  condition.  A  month  previous 
they  had  made  up  a  balance-sheet  of  their  af- 
fairs which  showed  that  their  assets  were  in- 
«uflScient  to  pay  their  debts.  They  had  con- 
templated gomg  into  bankruptcy  in  December 
previous,  and  were  then  pressed  by  numerous 
creditors  for  payment.  Their  indebtedness  at 
the  time  exceeded  $50,000,  and  except  to  Toof, 
Phillips,  ft  Co.  they  did  not  pay,  upon  the  whole 
of  it,  over  $500  during  the  previous  fall  and 
winter.  Making  a  transfer  of  property  to  these 
creditors,  under  these  circumstances,  was,  in 
fact,  giving  them  a  preference,  and  it  must  be 
presumed  that  the  bankrupts  intended  this  re- 
sult at  the  time.  It  is  a  general  principle  that 
everyone  must  be  presumed  to  intend  the  nec- 
essary consequences  of  his  acts.  The  transfer, 
in  any  case,  oy  a  debtor,  of  a  large  portion  of 
Ills  property,  while  he  is  insolvent,  to  one 
creditor,  without  making  provision  for  an 
equal  distribution  of  its  proceeds  to  all  his 
creditors,  necessarily  operates  as  a  preference 
to  him.  and  must  be  taken  as  conclusive  evi- 
dence that  preference  was  intended,  imless  the 
debtor  can  show  that  he  was  at  the  time  igno- 
rant of  his  insolvency,  and  that  his  affairs  were 
«uch  that  he  could  reasonably  expect  to  pay 
all  his  debts.  The  burden  of  proof  is  upon 
him  in  such  case,  and  not  upon  the  assignee  or 
contestant  in  bankruptcy. 
40*]  *No  such  proof  was  made  or  attempted 
in  this  case.  But,  on  the  contrary,  the  evidence 
shows  that  the  conveyances  werie  executed  upon 
the  expectation  of  the  bankrupts,  and  upon  the 
assurance  of  Toof,  Phillips,  &  Co.,  that  in  con- 
sequence of  them  they  would  continue  to  sell 
the  bankrupts'  goods  on  credit,  as  they  had 
previously  done;  and  that  no  arrangement  was 
made  by  the  bankrupts  with  any  other  of  their 
creditors,  either  for  payment  or  security,  or 
for  an  extension  of  credit. 

The  fact  that  the  title  bond  was  assigned 
and  the  property  for  which  it  was  given  was 
conveyed  to  Mahan  alone,  and  not  to  Toof, 
Phillips,  &  Co?,  does  not  change  the  character 
of  the  transaction.  Mahan  was  a  member  of 
that  firm,  and  the  conveyance  was  made  to 
him  with  the  understanding  that  the  sum  men- 
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tioned  as  its  consideration  should  be  credited 
on  the  indebtedness  of  the  bankrupts  to  them. 
Both  of  the  bankrupts  testified  that  such  was 
the  understanding  at  the  time.  The  pretense 
that  Mahan  bought  the  lots  as  an  investment 
on  private  accoimt  will  not  bear  the  slightest 
examination.  It  is  in  proof  that  the  lots  at  the 
time  were  only  worth  $4,000  at  the  outside, 
yet  the  consideration  given  was  nearly  $7,000. 
Toof,  Phillips,  &  Co.  might  well  have  been 
willing  to  credit  this  amount  on  their  claim 
against  insolvent  traders  in  consideration  of 
obtaining  from  them  the  possession  of  property 
of  much  less  value,  but  it  is  incredible  that  an 
individual,  seeking  an  investment  of  his  money, 
would  be  careless  as  to  the  difference  between 
the  actual  value  of  the  property  and  the 
amount  paid  as  a  consideration  for  its  transfer 
to  him. 

3.  From  what  has  already  been  said  it  is 
manifest  not  only  that  the  bankrupts  were  in- 
solvent when  they  made  the  conveyances  in 
controversy,  but  that  the  creditors,  Toof,  Phil- 
lips, &  Co.,  had  reasonable  cause  to  believe  that 
they  were  insolvent.  The  statute,  to  defeat  the 
conveyances,  does  not  require  that  the  cred- 
itors should  have  had  absolute  loiowledge  on 
the  point,  nor  even  that  they  should,  in  fact, 
have  had  any  belief  on  the  subject.  It  only  re- 
quires that  they  should  have  had  reasonable 
cause  to  believe  that  such  was  *the  fact.  r*50 
And  reasonable  cause  they  must  be  considered 
to  have  had  when  such  a  state  of  facts  was 
brought  to  their  notice  in  respect  to  the  affairs 
and  pecuniary  condition  of  the  bankrupts  as 
would  have  led  prudent  business  men  to  the 
conclusion  that  they  could  not  meet  their  obli- 
gations as  they  matured  in  the  ordinary  course 
of  business.  Boammon,  Assignee,  v.  Cole,  Nat. 
B.  E.,  vol.  5,  p.  257.  That  such  a  state  of  facts 
was  brought  to  the  notice  of  the  creditors  is 
plainly  shown.  Chetlain,  one  of  the  bankrupts, 
testifies  that  previous  to  the  execution  of  the 
conveyances  he  had  several  conversations  with 
Mahan  respecting  their  finances,  and  told  him 
the  amount  or  near  the  amount  of  their  indebt- 
edness, and  that  they  could  not  pay  it.  Ma- 
han advised  them  to  get  extensions,  and  said 
that  he  would  help  them  to  get  through.  Chet- 
lain also  testifies  that  such  was  the  state  of  tHe 
finances  of  the  bankrupts  that  on  one  occasion, 
in  conversation  with  Mahan,  they  offered  to 
turn  over  to  him  their  entire  assets  if  he  would 
assume  their  liabilities  and  give  them  a  receipt, 
and  that  he  declined  the  offer. 

It  also  appears  in  evidence  that  the  levy  by 
the  sheriff  upon  the  stock  of  goods  of  the  bank- 
rupts, already  mentioned,  which  .was  made  in 
January,  1868,  caused  a  temporary  suspension 
of  their  business,  and  that  Mahan  was  in  Au- 
gusta at  the  time  and  had  an  interview  with 
the  bankrupts  on  the  subject  of  the  levy. 

It  also  appears  that  about  the  last  of  Decem- 
ber, 1867,  or  the  1st  of  January,  1868.  Toof, 
Phillips.  &  Co.  sent  notes  of  the  bankrupts 
which  they  held  to  an  agent  in  Augusta  for 
collection.  The  agent  presented  the  notes  for 
pajrment  to  the  bankrupts  and  was  told  by 
them  that  they  could  not  pay  the  notes  at  that 
time.  The  agent  then  wrote  to  Toof,  Phillips, 
&  Co.  that  they  had  better  look  to  their  inter- 
ests, as  his  conviction  was  that  it  was  doubt- 
ful whether  they  would  be  able  to  collect  their 
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debts.  Shortly  after  this  Mahan  went  to  Au- 
gusta to  look  after  the  matter,  and  whilst  there 
the  conveyances  in  controversy  were  made. 

It  is  impossible  to  doubt  that  Mahan  ascer- 
tained while  thus  in  Augusta,  the  actual  con- 
dition of  affairs  of  the  bankrupts.  The  facts 
51*]  recited  were  sufficient  to  justify  the  •con- 
clusion that  they  were  insolvent,  or  at  least 
furnished  reasonable  cause  for  a  belief  that  such 
was  the  fact. 

4.  It  only  remains  to  add  that  the  creditors, 
Toof,  Phillips,  &  Co.,  had  also  reasonable 
ground  to  believe  that  the  conveyances  were 
made  in  fraud  of  the  provisions  of  the  bank- 
rupt act.  This,  indeed,  follows  necessarily  from 
the  facts  already  stated.  The  act  of  Congress 
was  designed  to  secure  an  equal  distribution  of 
the  property  of  an  insolvent  debtor  among  his 
creditors,  and  any  transfer  made  with  a  view 
to  secure  the  property,  or  any  part  of  it,  to 
one,  and  thus  prevent  such  equal  distribution, 
is  a  transfer  in  fraud  of  the  act.  That  such 
was  the  effect  of  the  conveyances  in  this  case, 
and  that  this  effect  was  intended  by  both  cred- 
itors and  bankrupts,  does  not  admit,  upon  the 
evidence,  of  any  rational  doubt.  A  clearer  case 
of  intended  fraud  upon  the  act  is  not  often  pre- 
sented. 

Decree  affirmed. 

Mr.  Justice  Bradley  was  absent  from  the 
court  when  this  case  was  submitted  and,  con- 
sequently, took  no  part  in  its  decision. 


66«]  J.  L.  RICE,  Admr.  of  W.  J.  Turbiville,  De- 
ceased, and  G.  W.  Cunningham,  Plffa,  in  Err,, 

V, 

RUSSELL  HOUSTON,  Admr,  of  Anthony  W. 

Vanleer,  Deceased; 

and 

JOHN  H.  EWIN,  and  J.  L.  Rice,  Admr.  of  W. 

J.  Turbiville,  Deceased,  Plffa,  in  Err,, 

V, 

RUSSELL  HOUSTON,  Admr.  of  Anthony  W. 
Vanleer,  Deceased. 

(See  S.  C.  18  Wall.  66-68.) 

When  administrator  may  sue  in  Federal  court. 

An  administrator  who  removes  from  the  state  in 
which  he  was  appointed,  and  becomes  a  citizen  of 
another  state,  may  sue  in  the  United  States  circuit 
court  in  the  state  from  which  he  removed,  for  the 
collection  of  debts  due  him  as  administrator. 

[Noe.  32,  33.] 
SuhmiUed  iTov,  2S,  1871,  Decided  Deo,  11, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  case  is  sufficiently  stated  by  the  court. 
Mr,  B.  A.  Crawford  for  plaintiffs  in  er- 
ror. 

Messrs.  Francis  B,  Fogg  and  Horace  May- 
nard  for  defendant  !n  error. 

Bir.  Justice  Davis  delivered  the  opinion  of 
court: 

These  suits  were  brought  in  the  circuit  court 
by  Houston,  a  citizen  of  Kentucky,  the  admin- 
istrator of  the  estate  of  A.  W.  Vanleer,  against 
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the  plaintiffs  in  error,  to  recover  on  notes  given 
by  them  to  the  decedent.  ,The  defendants  be- 
low craved  oyer  of  the  letters  of  administration, 
which  were  granted  by  the  proper  authority  of 
Tennessee  and  then  pleaded  in  abatement  that, 
as  administrator  of  Vanleer,  Houston  was  not 
a  citizen  of  Kentucky,  but  a  creature  of  the  law 
of  Tennessee  and,  therefore,  not  entitled  to  sue 
the  debtor  of  the  estate  in  the  Federal  courts 
This  question  of  jurisdiction  is  the  only  point 
in  the  case. 

Although  in  controversies  between  citizens 
of  different  states,  it  is  the  character  of  the 
real  and  not  that  of  the  nominal  parties  to  the 
record  which  determines  the  question  of  juris- 
diction, yet  it  has  been  repeatedly  held  by  this 
court  that  suits  can  be  maintained  in  the  cir- 
cuit court  by  executors  or  administrators  if 
they  are  citizens  of  a  different  state  from  the 
party  sued,  on  the  ground  that  they  are  the 
real  parties  in  the  interest,  and  succeed  to  all 
the  rights  of  the  testator  or  intestate  by  opera- 
tion of  law.  And  it  makes  no  difference  that 
the  testator  or  intestate  was  a  citizen  of  the 
same  state  with  the  defendants,  and  could  not, 
if  alive  have  sued  in  the  Federal  courts;  nor 
is  the  status  of  the  parties  affected  by  the  fact 
that  the  creditors  and  legatees  of  the  decedent 
are  citizens  of  the  same  state  with  the  defend- 
ants. Ouippedelaine  v.  Dechenaua,  4  Cranch,. 
306,  307;  Browne  v.  Strode,  5  Cranch,  303; 
Childress  v.  Emory,  8  Wheat.  669;  Osbom  v. 
Bk,  U.  8.  9  Wheat.  856;  McNutt  v.  Bland,  2 
How.  15 ;  Irvine  v.  Lowry,  14  Pet.  298 ;  Buff  v. 
Eutchinson,  14  How.  586;  Coal  Co,  v.  Blatoh-- 
ford,  ante,  179. 

In  this  state  of  the  law  on  this  subject,  it  is 
not  perceived  on  what  ground  the  right  of 
Houston  to  maintain  these  suits  can  be  ques- 
tioned. He  was  a  citizen  of  Kentucky,  had  the 
legal  interest  in  the  notes  sued  on,  by  virtue  of 
the  authority  conferred  on  him  by  the  court  in 
Tennessee  and,  therefore,  had  a  right  to  bring 
his  action  in  the  Federal  or  state  courts  at  his- 
option. 

It  is  to  be  presumed,  in  the  absence  of  an  aver- 
ment in  *the  pleadings  to  the  contrary,  [•68- 
that  Houston,  when  appointed  administrator,, 
was  a  citizen  of  Kentucky,  and  if  so  the  appoint- 
ment was  lesfal,  for  the  laws  of  Tennessoe  do 
not  forbid  the  probate  court  of  that  state  to- 
intrust   a   citizen   of  another   state   with   the 
duties   of  administering  on  the  estate  of    a. 
person  domiciled  at  the  time  of  his  death  in 
Tennessee. 

But  if  the  fact  be  otherwise,  as  seems  to  be- 
admitted   in  argument,   and   Houston   were   a 
citizen  of  Tennessee  at  the  time  he  got  his  let- 
ters of  administration,  the  liability  of  the  de- 
fendants to  be  sued  in  the  Federal  courts  re- 
mains the  same,  because  there  is  no  statute  or 
Tennessee   requiring  an   administrator  not  to- 
remove  from  the  s&te,  and  the  general  law  of 
the  land  allows  anyone  to  change  his  citizen- 
ship at  his  pleasure.     After  he  has  in  good 
faith  chanp^d  it,  he  has  the  privilege  of  goinjj 
into  the  United  States  courts  for  the  collection^ 
of  debts  due  him  by  citizens  of  other  states, 
whether  he  holds  the  debts  in* his  own  right 
or  as  administrator. 

The  judgments  of  the  Circuit  Court  are  of* 
firmed. 
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JOHN  W.  TOWSLEY. 

(See  S.  C.  13  Wall.  72-»l.) 

Contests  between  pre-emption  claimants — ded- 
sion  of  special  tribunal^  when  conclusive — 
power  of  courts  of  equity — land  office  deci- 
sion^ when  final — when  reversed — pre-emption 
rights. 

1.  The  10th  section  of  the  act  of  June  12,  1858, 
which  declares  that  cases  of  contest  between  dif- 
ferent settlers  for  the  ri^ht  of  pre-emption,  shall 
hereafter  be  decided  by  the  Commissioner  of  the 
General  Land  Office,  whose  decision  shall  be  final, 
means  that  his  decision  should  exclude  further  in- 
quiry in  thai  department. 

2.  When  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  hear  and  determine  certain 
matters  arising  In  the  course  of  its  duties,  the  deci- 
sion of  that  tribimal,  within  the  scope  of  its  author- 
ity, is  conclusive  upon  all  others. 

3.  The  action  of  the  Land  OlBce  In  Issulnff  a  pat- 
ent for  any  of  the  public  land,  which  Is  subject  to 
sale  by  pre-emption  or  otherwise,  Is  conclusiye  of 
the  legal  title. 

4.  Courts  of  equity  have  the  power  to  inquire  in- 
to and  correct  mistakes,  injustice,  and  wrong  in  Ju- 
dicial and  executive  action,  wb'%Ti  it  invades  pri- 
vate rights. 

5.  When  officers  of  the  Land  Office  decide  contro- 
verted questions  of  fact,  in  the  absence  of  fraud, 
imposition  or  mistake,  their  decisions  on  those 
4]uestions  are  final,  except  as  they  may  be  reversed 
on  appeal  in  that  department. 

6.  But  when  they,  by  misconstruction  of  the  law, 
take  from  a  party  that  to  which  he  has  acquired  a 
legal  right,  the  courts  have  power  to  give  relief. 

7.  This  court  will  refuse  to  interfere,  by  manda- 
mus or  injunction,  with  officers  having  charge  of 
settling  public  lands  in  the  discharge  of  their  du- 
ties, so  long  as  the  title  remains  in  the  United 
States  and  tne  matter  is  rightfully  before  those  of- 
ficers for  decision. 

8.  But  after  the  title  has  passed  from  the  gov- 
ernment, and  the  question  becomes  one  of  private 
right,  courts  may  inaulre  whether  the  party  hold- 
ing that  title  should  hold  absolutely  as  nis  own,  or 
as  trustee  for  another. 

9.  The  effect  of  a  double  declaration  under  the 
4th  section  of  the  act  of  1843,  in  defeating  the  right 
of  the  pre-emptor  to  the  land  which  ne  finally 
claims  to  purchase,  is  limited  to  lands  subject,  at 
the  time,  to  private  sale. 

10.  By  the  5th  section  of  the  act  of  1843,  the 
first  settler  has  three  months  to  make  his  declara- 
tion, and  if  this  is  not  done  within  that  time  anyone 
else  who  has  settled  on  it  before  the  first  settler 
makes  his  declaration,  'shall  have  the  better  right. 

11.  If  no  other  party  has  made  a  settlement  or 
has  given  notice  of  such  intention,  then,  after  three 
months,  the  party  still  in  possession  may  make  his 
declaration. 

[No.   14.] 

Argued  Mar.  28,  1871.   Decided  Deo.  11,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  case  is  stated  in  the  opinion  and  in  the 
similar  case  there  referred  to. 

Messrs.  Iiyman  Trnmbiill  and  J.  J.  Red- 
dick,  for  plaintiffs  in  error: 

A  court  of  equity  has  no  jurisdiction  to  re- 
vise the  decision  of  one  of  the  executive  de- 
partments of  the  government  in  a  case  prop- 
erly before  it,  when  there  is  no  allepration  of 
fraud  or  mistake,  other  than  in  arriving  at  a 
wrong  conclusion  after  a  full  hearing  of  all  the 
parties  in  interest. 

Wilcox  V.  Jacksot^,  13  Pet.  511;  Lytle  v. 
Ark.  9  How.  333. 

This  court  has  made  numerous  decisions  as 

Note. — Patents  for  land  may  be  set  aside  for 
fraud — see  notes.  5  L.  ed.  U.  S.  381 :  22  C.  C.  A.  43. 

Pre-emption  rights — see  note,  10  L.  ed.  U.  S.  785. 
13  Wall. 


to  the  authority  of  courts  of  equity  to  revise 
the  decisions  of  the  Land  Department  in  re- 
gard to  pre-emptions;  but  it  is  submitted  tha*^ 
in  no  case  has  it  decided  that,  in  the  absence  of 
fraud  or  mistake,  a  court  of  equity  has  such 
authority.  The  pre-emption  laws,  prior  to  Sep. 
4,  1841,  did  not  declare  that  all  questions  aris- 
ing between  settlers  should  be  settled  by  the 
land  officers,  subject  to  appeal,  etc.  Hence  the 
decisions  of  courts  of  the  right  to  review  the 
action  of  the  Land  Department  in  pre-emption 
cases  arising  under  acts  prior  to  1841,  can 
liave  no  bearing  on  the  right  to  do  so  imder 
that  and  subsequent  acts,  which  first  gave  the 
jurisdiction  to  try  cases  between  conflicting 
claimants,  and  made  the  decision  final. 

The  cases  of  Cunningham  v.  Ashley,  14  How. 
378;  Barnard  v.  Ashley,  18  How.  43,  15  L. 
ed.  285;  Garland  v.  Wynn,  20  How.  8.  15  L. 
ed.  802;  and  Lytle  v.  Ark.  22  How.  193,  16  L. 
ed.  306,  all  arose  under  pre-emption  acts  prior 
to  1841,  and  before  the  law  vested  the  land 
officers  with  authority  to  settle  questions  aris- 
ing between  different  pre-emptors,  or  made 
their  decisions  final. 

In  all  of  these  cases,  as  well  as  in  the  subse- 
quent ones  of  Minnesota  v.  Bachelder,  1  Wall. 
109,  17  L.  ed.  551;  and  Lindsay  v.  Hawes,  2 
Black,  654,  17  L.  ed.  265,  fraud  and  misrepre- 
sentation were  alleged,  and  in  most  of  them  the 
proceedings  before  the  land  officers  had  been 
ex  parte.  In  none  of  them  had  there  been  a 
decision  between  conflicting  claimants,  after  a 
full  hearing  on  notice  and  final  appeal  to  the 
Secretary  of  the  Interior,  as  in  this  case. 

Smiley  alleges  in  his  bill,  that  he  settled  on 
the  land  in  controversy  in  May,  1857,  that  be 
lias  ever  since  occupied  the  same,  and  that  he 
oflfered  to  file  a  declaratory  statement  in  June, 
1858.  Having  failed  by  his  own  showing  to 
file  his  declaratory  statement  within  the  time 
required  by  either  the  act  of  Sep.  4,  1841,  I 
15,  or  that  of  Mar.  3,  1843,  §  5,  he  forfeited, 
by  the  express  terms  of  those  acts,  all  claim 
to  the  land,  and  it  became  subject  to  entry  by 
any  other  purchaser  long  before  Aug.,  1860, 
when  Sampson  filed  his  declaratory  statement. 

If  Smiley,  by  settling  on  a  tract  of  land  in 
1857,  and  offering?  to  file  a  declaratory  state- 
ment in  1858  of  his  intention  to  pre-empt  the 
same,  could  prevent  another  person  from  set- 
tling upon  and  pre-empting  the  land  in  1860, 
he  could  do  so  indefinitely,  and  need  never 
complete  his  pre-emption  and  purchase. 

"Courts  have  no  authority  to  dispense  with 
the  requirement  that  the  declaratory  state- 
ment be  filed  within  three  months." 

Megerle  v.  Ashe,  33  Cal.  83. 

Mr,  J.  M.  Woolworth  for  defendant  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  record  before  us  is  brought  here  by  a 
writ  of  error  to  the  supreme  court  of  the  state 
of  Nebraska,  for  the  purpose  of  revising  a  judg- 
ment of  that  court,  affirming  a  decree  in  cHan- 
cery  of  one  of  the  district  courts  of  that  state. 

The  plaintiff  in  error,  Johnson,  having  se- 
cured from  the  United  States  a  patent  for 
eighty  acres  of  land,  the  subject  of  this  contro- 
versy, a  suit  was  brought  in  the  proper  courts 
of  Nebraska  by  Towsley,  the  defendant  in  er- 
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ror,  to  compel  a  conveyance  of  the  title  thus 
held,  on  the  ground  that  in  equity  he  was  en- 
titled to  it,  and  the  Nebraska  courts  decreed 
as  prayed  by  him. 

The  jurisdiction  of  this  court  rests  on  two 
grounds  found  in  the  25th  section  of  the  ju- 
diciary act,  or,  perhaps  we  should  rather  say, 
in  the  2d  section  of  the  act  of  February  5,  1807 
(14  Stat,  at  L.  385),  which  seems  to  be  a  sub- 
stitute for  the  25th  section  of  the  act  of  1789 
(1  Stat,  at  L.  73)  so  far  as  it  covers  the  same 
ground.  The  defendant  in  error  relied  on  his 
patent,  as  conclusive  of  his  right  to  the  land, 
as  an  authority  emanating  from  the  United 
States,  which  was  decided  against  him  by  the 
81*]  state  court,  *and  he  relied  upon  certain 
acts  of  Congress  as  making  good  his  title,  and 
the  decision  of  the  state  courts  was  against  the 
right  and  title  set  up  by  him  under  those  stat- 
utes. Undoubtedly,  the  case  is  fairly  within 
one  or  both  of  these  clauses  of  the  act  of  1807. 
and  the  conclusivenesps  of  the  patent  and  the 
right  of  the  plaintiffs  in  error  claimed  under 
the  statutes  must  be  considered. 

The  contest  arises  out  of  rival  claims  to  the 
right  of  pre-emption  of  the  land  in  controversy. 
The  register  and  receiver,  after  hearing  these 
claims,  decided  in  favor  of  Towsley,  the  com- 
plainant, and  allowed  him  to  enter  the  land, 
received  his  money,  and  gave  him  a  patent  cer- 
tificate. On  appeal  to  the  Commissioner  of  the 
Land  Office  their  action  was  affirmed,  but  on  a 
further  appeal  to  the  Secretary  of  the  Interior, 
the  action  of  these  officers  was  reversed  on  a 
construction  of  an  act  of  Congress,  in  which 
the  Secretary  differed  from  them,  and  under 
that  decision  the  patent  was  issued  to  Johnson. 

It  will  be  seen  by  this  short  statement  of  the 
case  that  the  rights  asserted  by  complainant, 
and  recognized  and  established  by  the  Nebraska 
courts,  were  the  same  which  were  passed  upon 
by  the  register  and  receiver,  by  the  commis- 
sioner, and  by  the  Secretary  of  the  Interior, 
and  we  are  met  at  the  threshold  of  this  investi- 
gation with  the  proposition  that  the  action  of 
zhe  latter  officer,  terminating  in  the  delivery  to 
the  defendant  of  a  patent  for  the  land,  is  con- 
clusive of  the  rights  of  the  parties  not  only  in 
the  Land  Department,  but  in  the  courts  and 
everywhere  else. 

This  proposition  is  not  a  new  one  in  this 
court  in  this  class  of  cases,  but  it  is  maintained 
that  none  of  the  cases  heretofore  decided  ex- 
tend, in  principle,  to  the  one  before  us;  and 
the  question  being  pressed  upon  our  attention 
with  an  earnestness  and  fullness  of  argument 
which  it  has  not,  perhaps,  before  received,  and 
with  reference  to  statutes  not  heretofore  con- 
sidered by  the  court,  we  deem  the  occasion  an 
appropriate  one  to  re-examine  the  whole  sub- 
ject. 

The  statutory  provision  referred  to  is  the 
82*]  10th  section  of  •the  act  of  June  12,  1858 
(11  Stat,  at  L.  326),  which  declares  that  the 
11th  section  of  the  general  pre-emption  law  of 
1841  shall  ''be  so  amended  that  appeals  from  the 
decision  of  the  district  officer^,  in  cases  of  con- 
test between  different  settlers  for  the  right  of 
pre-emption,  shall  hereafter  be  decided  by  the 
Commissioner  of  the  General  Land  Office,  whose 
decision  shall  be  final,  unless  appeal  therefrom 
be  taken  to  the  Secretary  of  the  Interior.** 
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The  finality  here  spoken  of  applies  in  terms 
to  the  decision  of  the  Commissioner,  and  can 
only  be  supposed  to  attach  to  that  made  by  the 
Secretary  by  some  process  of  reasoning,  which 
implies  the  absurdity  of  making  the  decision,, 
on  appeal  to  the  Secretary,  less  conclusive  than 
that  made  by  the  inferior  officer.  But  the  sec- 
tion under  consideration  is  only  one  of  several 
enactments  concerning  the  relative  duties, 
power  and  authority  of  the  executive  depart- 
ments over  the  subject  of  the  disposition  of  the 
public  lands,  and  a  brief  reference  to  some  of 
them  will,  we  think,  show  what  was  intended 
by  this  amendment.  By  the  1st  section  of  the 
act  to  re-organize  the  General  Land  Office,  ap- 
proved July  4,  1836  (6  Stat,  at  L.  107),  it 
was  enacted  that  the  executive  duties  now  pre- 
scribed, or  which  may  hereafter  be  prescribed, 
by  law,  appertaining  to  the  surveying  and  sale 
of  the  public  lands,  .  .  .  and  the  issuing  of 
patents  for  all  grants  of  land,  under  the  au- 
thority of  the  United  States,  shall  be  subject 
to  the  supervision  and  control  of  the  Commis- 
sioner of  the  General  Land  Office,  under  the  di- 
rection of  the  President  of  the  United  States. 
In  the  case  of  Barnard's  Heirs  v.  Ashley's 
Heirs,  18  How.  45,  15  L.  ed.  288,  it  was  held 
that  this  authorized  the  commissioner  to  enter- 
tain appeals  from  the  decisions  of  the  register 
and  receiver  in  regard  to  pre-emption  claims, 
and  it  is  obvious  that  the  direct  control  of 
the  President  was  contempliCted  whenever  it 
might  be  invoked.  Afterwards,  when  the  act 
of  September  4,  1841,  was  passed,  which  so  en- 
larged the  right  of  pre-emption  as  to  have  been 
ever  since  considered  the  main  source  of  pre- 
emption rights,  the  11th  section  provided  that 
all  questions  as  to  the  right  of  pre-emption 
arising  between  'different  settlers  should  [*83 
be  settled  by  the  register  and  receiver  of  the  dis- 
trict within  which  the  land  is  situated,  sub- 
ject to  an  appeal  to  and  revision  •by  the  Sec- 
retary of  the  Treasury  of  the  United  States. 
This  provision,  in  the  class  of  cases  to  which  it 
referred,  superseded  the  functions  of  the  Com- 
missioner of  the  Land  Office,  as  revising  officer 
to  the  register  and  receiver,  and,  so  far  as  the 
act  of  1836  associated  the  President  with  th<* 
Commissioner,  superseded  his  supervisory  func- 
tions also.  It  left  the  right  of  appeal  from  the 
register  and  receiver  to  the  Secretary  of  the 
Treasury  direct  as  the  head  of  the  department. 
The  10th  section  of  the  act  of  1858,  so  much 
relied  upon  by  the  plaintiffs  in  error,  the  oper- 
ative language  of  which  we  have  quoted,  was 
clearly  intended  to  remedy  this  defect  or  over- 
sight, and  to  restore  to  the  Commissioner  his 
rightful  control  over  the  matters  which  be- 
longed to  his  bureau.  In  the  use  of  the  word 
''final"  we  think  nothing  more  was  intended 
than  to  say  that,  with  the  single  exception  of 
an  appeal  to  his  superior,  the  Secretary  of  the 
Interior,  his  decision  should  exclude  further  in- 
quiry in  that  department.  But  we  do  not  see, 
in  the  language  used  in  this  connection,  any  in- 
tention to  give  to  the  final  decision  of  the  De- 
partment of  the  Interior,  to  which  the  control 
of  the  land  system  of  the  government  had  been 
transferred,  any  more  conclusive  effect  than  be- 
longed to  it  without  its  aid. 

But  while  we  find  no  support  to  the  proposi- 
tion of  the  counsel  for  plaintiffs  in  error  in  the 
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special  provision  of  the  statute  relied  on,  it  is 
not  to  oe  denied  that  the  argument  is  much 
stronger  when  founded  on  the  general  doctrine 
that  when  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  hear  and  determine  cer- 
tain matters  arising  in  the  course  of  its  duties, 
the  decision  of  that  tribunal,  within  the  scope 
of  its  authority,  is  conclusive  upon  all  others. 
Tliat  the  action  of  the  Land  Office  in  issuing  a 
patent  for  any  of  the  public  land,  subject  to 
Bale  by  pre-emption  or  otherwise,  is  conclusive 
of  the  legal  title,  must  be  admitted  under  the 
principle  above  stated,  and  in  all  courts,  and  in 
all  forms  of  judicial  proceedinji^s.  where  this 
84*]  title  must  control,  either  by  'reason  of  the 
limited  powers  of  the  court,  or  the  essential 
character  of  the  proceeding,  no  inquiry  can  be 
permitted  into  the  circumstances  imder  which  it 
was  obtained.  On  the  other  hand,  there  has 
always  existed  in  the  courts  of  equity  the  power 
in  certain  classes  of  cases  to  inquire  into  and 
correct  mistakes,  injustice,  and  wrong,  in  both 
judicial  and  executive  action,  however  solemn 
the  form  which  the  result  of  that  action  may 
assume,  when  it  invades  private  rights;  and  by 
virtue  of  this  power  the  final  judgments  of 
courts  of  law  have  been  annulled  or  modified, 
and  patents  and  other  important  instruments 
issuing  from  the  Crown,  or  other  executive 
branch  of  the  government,  have  been  corrected 
or  declared  void,  or  other  relief  granted.  No 
reason  is  perceived  why  the  action  of  the  Land 
Office  should  constitute  an  exception  to  this 
principle.  In  dealing  with  the  public  domain 
under  the  system  of  laws  enacted  by  Congress 
for  their  management  and  sale,  that  tribunal 
decides  upon  private  rights  of  great  value,  and 
very  often,  from  the  nature  of  its  functions, 
this  is  by  a  proceeding  essentially  ew  parte,  and 
peculiarly  liable  to  the  influence  of  frauds, 
false  swearing,  and  mistakes.  These  are  among 
the  most  ancient  and  well-established  grounds 
of  the  special  jurisdiction  of  courts  of  equity 
just  referred  to,  and  the  necessity  and  value  of 
that  jurisdiction  are  nowhere  better  exemplified 
than  in  its  application  to  cases  arising  in  the 
Land  Office.  It  is  very  well  known  that  these 
officers  do  not  confine  themselves  to  determin- 
ing, before  a  patent  issues,  who  is  entitled  to 
receive  it,  but  they  frequently  assume  the  right, 
long  after  a  patent  has  issued  and  the  legal 
title  passed  out  of  the  United  States,  to  recall 
or  set  aside  the  patent,  and  issue  one  to  some 
other  party,  and  if  the  holder  of  the  first  patent 
refuses  to  surrender  it  they  issue  a  second.  ^  In 
Ruch  a  case  as  this  have  the  courts  no  jurisdic- 
tion? If  they  have  not,  who  shall  decide  the 
conflicting  claims  to  the  land?  If  the  land 
oflScers  can  do  this  a  few  weeks  or  a  few  months 
pfter  the  first  patent  has  issued  what  limit  is 
there  to  their  power  over  private  rights?  Such 
is  the  case  of  Starka  v.  Starrs,  6  Wall.  402,  18 
85*]  L.cd.  925,  in  which  the  'patent  was  issued 
to  one  party  one  day  and  to  the  other  the  day 
after  for  the  same  land.  Thev  are  also  in  the 
habit  of  issuing  patents  to  diff'erent  parties  for 
the  same  land,  containing  in  each  instrument 
thus  issued  a  reservation  of  the  rights  of  the 
other  party.  How  are  those  rights  to  be  de- 
termined except  by  a  court  of  equity?  Which 
patent  shall  prevail,  and  what  conclusiveness, 
or  inflexible  nnality,  can  be  attached  to  a  tri- 
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bunal  whose  acts  are  in  their  nature  so  incon- 
clusive? So.,  also,  the  register  and  receiver,  to 
whom  the  law  primarily  confides  these  duties, 
often  hear  the  application  of  a  party  to  enter 
land  as  a  pre-emptor  or  otherwise,  decide  in 
favor  of  his  right,  receive  his  money,  and  give 
him  a  certificate  that  he  is  entitled  to  a  patent. 
Undoubtedly,  this  constitutes  a  vested  right, 
and  it  can  only  be  devested  according  to  law. 
In  every  such  case,  where  the  Land  Office  after- 
wards sets  aside  this  certificate,  and  grants  the 
land  thus  sold  te  another  person,  it  is  of  the 
very  essence  of  judicial  authority  to  inquire 
whether  this  has  been  done  in  violation  of  law 
and,  if  it  has,  to  give  appropriate  remedy.  And 
so,  if  for  any  other  reason  recognized  by  courts 
of  equity,  as  a  ground  of  interference  in  such 
cases,  the  legal  title  has  passed  from  the  United 
States  to  one  party,  when,  in  equity  and  good 
conscience,  and  by  the  laws  which  Congress  has 
made  on  the  subject,  it  ought  to  go  to  another, 
"a  court  of  equity  will,"  in  the  language  of  this 
court  in  the  case  of  Btaarka  v.  Starrs,  just  cited, 
"convert  him  into  trustee  of  the  true  owner, 
and  compel  him  to  convey  the  legal  title."  In 
numerous  cases  this  has  been  announced  to  be 
the  settled  doctrine  of  this  court  in  reference  to 
the  action  of  the  land  officers.  Lytle  v.  Arkan- 
sas, 22  How.  193,  16  L.  ed.  306;  Garland  v. 
Wynn,  20  How.  8,  15  L.  ed.  802;  lAndsey  v. 
Hawes,  2  Black,  559,  17  L.  ed.  268. 

Not  only  has  it  been  found  necessary  in  the 
interest  of  justice  to  hold  this  doctrine  in  re- 
gard to  the  decisions  of  the  land  officers  of  the 
United  States,  but  it  has  been  found  equally 
necessary  in  the  stetes  which  have  }u*Q  a  sys- 
tem of  land  sales.  Numerous  cases  are  found 
in  the  courts  of  Kentucky  and  Virginia,  where 
they  have,  by  proceedinijs  in  equity,  established 
the  junior  patent  to  be  the  title  instead  •of  [*86 
the  elder  patent,  by  an  inquiry  into  the  priority 
of  location  or  some  other  equitable  matter,  or 
have  compelled  the  holder  of  the  title  under  the 
patent  to  convey,  in  whole  or  in  part,  to  some 
persons  whose  claim  rested  on  matters  wholly 
anterior  to  the  issuing  of  the  patent.  There  is 
also  a  similar  course  of  adjudication  in  the 
state  of  Pennsylvania,  and  we  doubt  not  cases 
may  be  found  in  other  stetes.  Several  of  the 
Kentucky  cases  have  come  to  this  court,  where 
the  principle  has  been  uniformly  upheld.  fHn- 
ley  V.  WilliamSf  9  Cranch,  104;  McArthur  v. 
Browder,  4  Wheat.  488;  Hunt  v.  WickUffe,  2* 
Pet.  201 ;  Green  v.  Liter,  8  Cranch,  229. 

It  is  said,  however,  that  the  present  case  does 

not  come  within  any  of  the  adjudicated  cases 

.on  this  subject;  that  in  all  of  them  there  has 

been   some   element   of   fraud   or   misteke   on 

which  the  cases  rested. 

Undoubtedly,  there  has  been  in  all  of  them 
some  special  ground  for  the  exercise  of  the 
equiteble  jurisdiction,  for  this  court  does  not 
and  never  has  asserted  that  all  the  matters 
passed  upon  by  the  Land  Office  are  open  to  re- 
view in  the  courts.  On  the  contrary,  it  is  fully 
conceded  that  when  those  officers  decide  contro- 
verted questions  of  fact,  in  the  absence  of  fraud 
or  impositions  or  mistakne,  their  decision  on 
those  questions  ia  final,  except  as  they  may  be 
reversed  on  appeul  in  that  department.  But 
we  are  not  prepared  to  concede  that  when  in  the 
application  of  the  facts  as  found  by  them  thev, 
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by  misconstruction  of  the  law,  take  from  a 
party  that  to  which  he  has  acquired  a  legal 
right  under  the  sanction  of  those  laws,  the 
courts  are  without  power  to  give  any  relief. 
And  this  is  precisely  what  this  court  decided 
in  the  case  of  Minnesota  v.  Bachelder,  1  Wall. 
109,  17  L.  ed.  651,  and  in  the  case  of  Silver  v. 
Ladd,  7  Wall.  219,  19  L.  ed.  138.  In  this  lat- 
ter case  a  certificate  under  the  Oregon  donation 
law,  given  by  the  register  and  receiver,  was  set 
aside  by  the  commissioner,  and  his  action  ap- 
proved by  tlie  Secretary,  and  the  action  of  each 
of  these  officers  was  based  on  a  different  con- 
«truction  of  the  act  of  Confess.  This  court  held 
that  the  register  and  receiver  were  right;  that 
37*1  *the  certificate  conferred  a  valid  claim  to 
the  land,  and  that  the  patent  issued  to  another 
party  by  reason  of  this  mistake  must  inure  to 
the  benefit  of  the  party  who  had  the  prior  and 
better  right.  This  court  has  at  all  times  been 
•careful  U)  guard  itself  against  an  invasion  of 
the  functions  confided  by  law  to  other  depart- 
ments of  the  government,  and  in  reference  to 
the  proceedings  before  the  officers  intrusted 
with  the  charge  of  selling  the  public  lands  it 
has  frequently  and  firmly  refused  to  interfere 
ynth  them  in  the  discharge  of  their  duties, 
•either  by  mandamus  or  injunction,  so  long  as 
the  title  remained  in  the  United  States  and  the 
matter  was  rightfully  before  those  officers  for 
^decision.  On  the  other  hand,  it  has  constantly 
asserted  the  right  of  the  proper  courts  to  in- 
quire, after  the  title  had  passed  from  the  gov- 
•ernment,  and  the  question  became  one  of  pri- 
vate right,  whether,  according  to  the  estab- 
lished rules  of  equity  and  the  acts  of  Congress 
concerning  the  public  lands,  the  party  holding 
that  title  should  hold  absolutely  as  his  own,  or 
•as  trustee  for  another.  And  we  are  satisfied 
that  the  relations  thus  established  between  the 
•oourts  and  the  Land  Department  are  not  only 
foimded  on  a  just  view  of  the  duties  and  pow- 
ers of  each,  but  are  essential  to  the  ends  of  jus- 
tice and  to  a  sound  administration  of  the  law. 

In  the  case  now  under  consideration  the  com- 
plainant made  his  declaratory  statement,  and 
proved  his  settlement  to  the  satisfaction  of  the 
register  and  receiver,  and  they  gave  him  a  pat- 
•ent  certificate.  The  defendant,  Johnson,  con- 
tested the  complainant's  right  before  these  of- 
ficers and  asserted  that  he  was  entitled  to  the 
pre-emption  right  for  the  same  land,  and  when 
they  decided  in  favor  of  Towsley  he  appealed 
to  the  commissioner.  This  officer  approved  the 
decision  of  the  register  and  receiver,  and  an  ap- 
peal was  taken  by  Johnson  to  the  Secretary  of 
the  Interior.  The  Secretary,  or  rather  the  As- 
sistant Secretary  as  appears  by  the  record,  re- 
jected Towsley*s  claim  on  the  sole  ground  that 
he  had  previously  filed  a  declaratory  statement 
-of  his  intention  to  claim  a  pre-emption  for  an- 
other tract  of  land,  which  he  had  voluntarily 
abandoned,  and  it  is  clear  that  but  for  his  con- 
88*]  struction  *of  the  statute  on  that  subject 
Towsley  would  have  received  the  patent  which 
was  awarded  to  Johnson. 

We  must,  therefore,  inquire  whether  the  stat- 
tite,  rightly  construed,  defeated  Towsley's  oth- 
•erwise  perfect  right  to  the  patent,  and  this 
inquiry  requires  consideration  of  some  of  the 
features  of  our  system  of  land  sales. 

One  of  these  is  that  after  the  surveys  are 
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made  in  any  given  locality,  so  that  the  differ- 
ent tracts  can  be  identified  by  the  descriptions 
'ised  in  these  surveys,  thev  are  not  subject  to 
sale  by  private  entry  at  the  Land  Office  until 
there  has  been  a  public  auction,  at  which  «the 
lands  so  surveyed  are  offered  to  the  highest 
bidder.  The  time  and  place  of  this  sale  and 
the  lands  offered  for  sale  are  made  known  by  a 
proclamation  of  the  President.  *The  object  of 
this  public  sale  and  of  withholding  the  lands 
from  private  entry  is,  undoubtedly,  to  secure  to 
the  government  the  benefit  of  competition  in 
bidding  for  these  parcels  of  land  supposed  to  be 
worth  more  than  the  price  fixed  by  Congress, 
at  which  they  may  afterward  be  sold  at  private 
entry.  But  as  the  tide  of  emigration  was  great- 
ly in  advance  of  these  public  sales  and,  indeed, 
of  the  surveys,  it  was  found  that  settlers  who 
had  made  meritorious  improvements  were  una- 
ble to  secure  the  land  on  which  the;^  had  set- 
tled without  bidding  at  public  auction  against 
parties  who  took  into  consideration  the  value 
of  the  improvements  so  made  and  who  would 
get  them  by  the  purchase.  To  remedy  this  evil 
several  of  the  earlier  pre-emption  laws  were 
passed,  and  they  only  included  settlements 
made  prior  to  the  passage  of  those  laws.  The 
act  of  1841,  however,  provided  a  general  sys- 
tem of  pre-emption,  and  authorized  pre-emption 
of  lands  surveyed,  but  not  open  to  private  en- 
try, as  well  as  land  which  could  be  bought  at 
private  sale.  It  protected  settlements  already 
made,  and  allowed  future  settlements  to  be 
made  with  a  right  to  pre-emption,  which  was  a 
new  feature  to  the  pre-emption  system.  A8, 
however,  these  settlements  might  now  be  made 
on  lands  subject  to  private  sale,  and  the  settler 
was  allowed  a  year  in  which  to  make  his  entry 
and  pay  the  money,  the  15th  section  of  the  act 
requireiid  the  settler  on  such  lands  to  make  a 
•declaratory  statement  if  he  intended  to  ['89 
claim  a  right  of  pre-emption,  in  which  he  should 
declare  such  intention  and  describe  the  land. 
This  statement  was  filed  with  the  register  and 
receiver,  and  was  obviously  intended  to  enable 
them  to  reserve  the  tract  from  sale  for  the  time 
allowed  the  settler  to  perfect  his  entry  and  pay 
for  the  land.  But  an  experience  of  two  years 
seems  to  have  shown  that  this  privilege  of  with- 
drawing particular  tracts  from  private  sale  was 
subject  to  abuse  by  persons  who  filed  declara- 
tions for  several  tracts  when  they  could  only 
receive  one  as  a  pre-emptor,  thus  delaying  the 
sales  and  preventing  others  from  settling  on  or 
buying,  with  a  view  to  a  purchase  by  them- 
selves or  friends  when  it  became  convenient  to 
do  so.  To  remedy  this  evil  Congress,  when  it 
came  to  legislate  again  about  the  right  of  pre- 
emption, by  the  act  of  1843,  enacted  by  the  4th 
section  "that  where  an  individual  had  filed,  un- 
der the  late  pre-emption  law,  his  declaration  of 
intention  to  claim  the  benefit  of  said  law  for 
one  tract  of  land,  it  shall  not  be  lawful  for  the 
same  individual,  at  any  future  time,  to  file  a 
second  declaration  for  another  tract."  As  the 
only  declaration  of  intention  required  by  the 
act  of  1841  (which  is  undoubtedly  the  one  re- 
ferred to  as  "the  late  pre-emption  law"  J  was, 
both  by  its  express  terms  and  by  the  policy 
which  dictated  it,  confined  to  pre-emptions  of 
land  subject  to  private  entry,  we  entertain  no 
doubt  that  this  section   was  limited,   in    like 
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manner,  to  that  class  of  lands.  As  to  lands  not 
subject  to  private  sale,  no  declaration  of  inten- 
tion was  required  by  the  act  of  1841,  and  the 
reference  to  such  a  declaration  in  the  act  of 
1843  would  be  without  anythinf?  on  which  to 
base  it.  This  view  is  made  still  clearer  by 
the  fact  that  the  next  succeeding  section  of  the 
act  of  1843  does  introduce  distinctly,  as  a  ne^ 
and  separate  provision,  the  requirement  that 
settlers  on  the  land  not  yet  proclaimed  for 
sale  are  required  to  make  a  similar  declaration, 
within  three  months  from  the  time  of  settle- 
meat,  on  pain  of  forfeiting  their  pre-emption 
right  in  favor  of  the  next  actual  settler,  but 
making  no  provision  whatever  for  the  case  of 
two  declarations  by  the  same  party  on  different 
tracts  of  land.  We  are,  therefore,  of  opinion  that 
90*]  *the  effect  of  a  double  declaration  in  de- 
feating the  right  of  the  pre-emptor  to  the  tract 
which  he  finally  claims  to  purchase  is  limited 
to  lands  subject,  at  the  time,  to  private  sale. 
The  land  in  controversy  in  this  suit  was  never 
subject  to  private  entry,  and  the  application 
of  the  principle  by  the  Secretary  to  Towsley*s 
case  was,  as  we  think,  a  misconstruction  of 
the  law,  through  which  his  right  was  denied 
him. 

But  it  is  argued  that  if  the  pre-emption 
claim  of  Towsley  was  not  governed  by  the  4th 
section  of  the  act  of  1843,  it  certainly  was  by 
the  5th  section  of  that  act,  and  as  he  did  not 
file  his  declaration  of  intention  within  three 
months  from  the  time  of  settlement,  his  claim 
was  forfeited  and  gave  him  no  right. 

The  record  shows,  undoubtedly,  that  his  set- 
tlement .commenced  about  eight  months  before 
he  filed  his  declaration,  and  it  must  be  con- 
ceded that  the  land  was  of  that  class  which 
had  not  been  proclaimed  for  sale,  and  his  case 
must  be  governed  by  the  provision  of  that  sec- 
tion. It  declares  that  where  the  party  fails  to 
make  the  declaration  within  the  three  months, 
his  claim  is  to  be  forfeited  and  the  tract 
awarded  to  the  next  settler  in  order  of  time 
on  the  same  tract,  who  shall  have  given  such 
notice  and  otherwise  complied  with  the  condi- 
tions of  the  law.  The  words  "shall  have  given 
such  notice,"  presuppose  a  case  where  some 
one  has  given  such  notice  before  the  party  who 
has  thus  neglected  seeks  to  assert  nis  right. 
If  no  other  party  has  made  a  settlement  or  has 
given  notice  of  such  intention,  then  no  one  has 
been  injured  by  the  delay  beyond  three  months, 
and  if  at  any  time  after  the  three  months, 
while  the  party  is  still  in  possession,  he  makes 
his  declaration,  and  this  is  done  before  any- 
one else  has  initiated  a  right  of  pre-emption 
by  settlement  or  declaration,  we  can  see  no  pur- 
pose in  forbidding  him  to  make  his  declaration 
or  in  making  it  void  when  made.  And  we 
think  that  Congress  intended  to  provide  for 
the  protection  of  the  first  settler  bv  giving  him 
three  months  to  make  his  declaration,  and  for 
all  other  settlers  by  saying,  if  this  is  not  done 
within  three  months  anyone  else,  who  has  set- 
91*]  tlf^d  on  it  within  that  time,  or  at  any  *time 
before  the  first  settler  makes  his  declaration, 
shall  have  the  better  right.  As  Towsley's  settle- 
ment and  possession  were  continuous,  and  as  his 
declaration  was  made  before  Johnson  or  anyone 
else  asserted  claim  to  the  land  or  made  a  set- 
tlement, we  think  his  right  was  not  barred  by 
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that  section,  under  a  sound  construction  of  its 
meaning. 

There  are  other  questions  presented  in  the 
brief,  such  as  supposed  defects  in  the  bill,  and 
whether,  on  the  evidence,  Towsley  made  the 
necessary  settlement  and  owned  the  improve- 
ments, which  are  not  within  the  cognizance  of 
"this  court.  It  is  also  argued  that  Towsley  for- 
feited his  right  by  entering  into  contracts  by 
which  his  title  should  inure  to  the  benefit  of 
others  than  himself,  in  violation  of  the  13th 
section  of  the  act  of  1841;  but  as  no  such  mat- 
ter is  put  in  issue  in  the  pleadings,  we  will  not 
consider  it  here. 

We  are  of  opinion  thai  the  decree  of  the  Su- 
preme Court  of  Nebraska  must  he  affirmed. 

Mr.  Justice  Cliiford  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this  case,  upon  the  ground  that  the  case  is  con- 
trolled by  the  act  of  Congress  which  provides 
that  the  decision  of  the  Commissioner  of  the 
General  Land  Office  shall  be  final  unless  an  ap- 
peal is  taken  to  the  Secretary  of  the  Interior. 
In  my  judgment  the  decree  of  the  Commission- 
er is  final  if  no  appeal  is  taken,  and,  in  case  of 
appeal,  that  the  decision  of  the  appellate  tribu- 
nal created  by  the  act  of  Congress  is  equally 
final  and  conclusive,  except  in  cases  of  fraud 
or  mistake  not  known  at  the  time  of  the  inves- 
tigation by  the  Land  Department. 


CHESTER  0.  SAMSON  et  al,  Plffa.  in  Brr^ 

V. 

JOHN  A.  SMILEY. 

(See  S.  C.  18  Wall.  91,  92.) 

Pre-emption  claims — effect  of  declaratory  state- 
ment for  another  tra^t. 

1.  In  contests  for  the  rlffht  of  pre-emption,  that 
one  of  the  clalmaDts  had  filed  a  declaratory  state- 
ment for  another  tract,  where  the  land  In  question 
was  not  subject  to  private  entry,  does  not  deprive 
such  claimant  of  his  right,  if  it  is  otherwise  perfect. 

2.  Johnson  v.  Towsley,  ante,  followed. 

[No.  13.] 

Argued  Oct,  17,  1871.    Decided  Deo.  11,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  case  is  stated  by  the  court. 

Messrs.  Lyman  Trumbull  and  J,  J.  Red- 
dick  for  plaintiffs  in  error. 

(See  Mr.  Trumbull's  argument  in  the  case  of 
Johnson  v.  Towsley,  ante,  485). 

Messrs.  M .  H.  Carpenter,  J.  J,  Poppleton, 
and  J.  M.  Woolworth  for  defendant  in  er- 
ror. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

•This  case  differs  in  no  respect  from  the  [*92 
case  just  decided,  of  Johnson  v.  Towsley,  ante, 
485,  but  one,  and  that  is,  that  when  the  register 
and  receiver  decided  in  favor  of  Smiley  against 
Samson,  in  the  contest  for  the  right  of  pre- 
emption to  the  land,  they  did  not  give  him  a 
patent  certificate  as  they  did  to  Towsley.  Thp 
reason  for  this  seems  to  be  that  the  contest 
between  him  and  Sampson  was  prosecuted  im- 
mediately from  the  register  and  receiver's  deci- 
sion to  the  Commissioner,  and  from  the  Com- 
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missioner's  decision  affirmine  that  of  the  reg- 
ister and  receiver  to  the  Secretary,  so  that 
there  was  no  period  until  the  final  decision  of 
the  latter  when  either  party  could  have  been 
permitted  to  make  entry. 

But  the  record  shows  that,  on  a  full  and 
thorousrh  investigation,  all  the  officers  of  the 
Land  Department  decided  that  Smiley  had  es- 
tablished his  right  of  pre-emption,  and  the 
Secretary  overruled  this,  on  the  sole  ground 
that  he  had  filed  a  declaratory  statement  for 
another  tract  of  land.  The  land  in  question 
having  never  been  subject  to  private  entry,  this 
construction  of  the  statute  was  erroneous,  and 
was  made  to  deprive  Smiley  of  his  right,  other- 
wise perfect,  to  the  land,  and  vested  the  legal 
title,  which  he  ought  to  have  received,  in  Sam- 
son. 

The  case  comes,  therefore,  as  we  think,  within 
the  principle  just  decided  iti  Johnson  v.  Tows- 
ley,  ante,  485,  and  the  judgment  of  the  Su- 
preme Court  of  Nebraska  is  affirmed, 

Mr.  Justice  Davist  being  interested  in  the 
question  involved  in  these  two  cases,  took  no 
part  in  the  decision. 


JOHN  T.  SEMMES,  Admr.  of  William  R.  Luck- 
ett,  Deceased,  Plff.  in  Err., 


V. 


THE   CITY   FIRE    INSURANCE   COMPANY 

OF  HARTFORD. 

(See  S.  C.  **Bemme8  v.  Hartford  Ins,  Co."  13  Wall. 

158-162.) 

Limitation  in  policy  of  twelve  months  in  which 
to  sue,  how  affected  by  the  war. 

1.  The  period  of  twelve  months  which  an  Insur- 
ance policy  allowed  the  plaintiff  for  bringing  his 
snlt  for  a  loss,  does  not  open  and  expand  itself  so 
as  to  receive  within  It  three  or  four  years  of  legal 
disability  created  by  the  war.  and  then  close  to- 
gether at  each  end  of  that  period  so  as  to  complete 
itself  as  though  the  war  had  never  occurred. 

2.  The  disability  to  sue  imposed  on  the  plaintiff 
by  the  war/ relieves  him  wholly  from  the  conse- 
quences of  failing  to  bring  suit  within  twelve 
months  after  the  loss. 

[No.  16.] 
Argued  Deo.  6,  1871,    Decided  Deo,  18,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

The  case  is  stated  by  the  court. 

Messrs,  William  Hamersley  and  Francis 
Fellowes,  for  plaintiff  in  error: 

It  will  not  be  denied  that  the  period  during 
which  the  state  of  war  existed  cannot  be  counted 
in  determining  the  date  when  the  right  to  com- 
mence a  suit  expired.  This  principle  was  con- 
ceded on  the  trial  below,  and  it  is  too  clearly 
established  by  authority  to  require  argument. 

Tucker  v.  Watson,  16  Am.  L.  Reg.  221 ;  Jack- 
son Ins.  Co,  V.  Stewart,  16  Am.  Law  Reg.  732 ; 
Conn.  Mut,  L,  Ins.  Co.  v.  Hall,  16  Am.  Law  Reg. 
600;  Hanger  v.  Abbott,  6  Wall.  632,  18  L.  ed. 
939;  The  Protector,  9  Wall.  687,  19  L.  ed.  812; 
U»  8,  V.  Wiley,  ante,  211 ;  Levy  v.  Stewart,  ante, 
86. 

We  claim:  1.  That  our  right  to  sue  for  the 

NoTB. — Suspension  of  statute  of  limitations  dur- 
ing war — see  note  to  Hanger  y.  Abbott,  18  J^.  ed. 
IT.  S.  080. 
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debt  in  question  was  suspended  by  the  war  be- 
cause our  right  to  the  debt  ceased  at  the  out- 
breaking of  the  war,  and  the  debt  thenceforth 
remained  subject  to  confiscation  at  the  mercy 
of  the  U.  S.  Congress. 

2.  That  the  debt  so  remained  at  the  mercy 
of  Congress  imtil  by  the  return  of  peace  (i.  e., 
by  the  suppression  of  the  Rebellion  or  by  a 
treaty  of  peace)  the  right  of  Congress  to  en- 
force the  confiscation  ceased. 

3.  That,  therefore,  our  right  to  sue  remained 
suspended  until  the  return  of  peace. 

4.  That  neither  the  President  nor  Congress 
recognized  such  a  peace  before  Apr.  2,  1806, 
and  the  court  cannot  do  so  without  infringing 
on  the  political  power. 

6.  This  court  has  recognized  the  proclama- 
tion of  Aug.  20,  1866,  as  a  rightful  exercise  of 
the  President's  power  to  determine  the  suppres- 
sion of  the  Rebellion,  and  has  declared  that  that 
date  must  be  accepted  in  all  matters  affecting 
private  rights.  U,  S,  v.  Anderson,  9  Wall.  66, 
19  L.  ed.  016. 

And  the  same  principle  has  been  applied  by 
the  courts  of  Mississippi  in  construing  their 
own  laws.     Oriffing  v.  Mills,  40  Miss.  611. 

The  plaintiff,  having  been  prevented  by  the 
existence  of  war  from  bringing  suit  within  the 
year,  may  bring  suit  at  any  time  within  six 
years. 

The  limitation  clause  is  a  condition  subse- 
quent, and  as  such  is  not  absolute. 

Non-performance  of  a  condition  may  be  ex- 
cused by  act  of  God  or  by  act  of  legislature,  or 
may  be  waived  by  the  agreement  or  conduct  of 
the  defendant. 

A  similar  condition  has,  ii\  many  cases,  been 
held  not  absolute,  but  liable  to  be  waived  and 
not  binding  where  performance  is  impossible. 

Ripley  v.  Ins.  Co.  29  Barb.  652 ;  N.  Y.  v.  Ina. 
Co.  10  Bosw.  637 ;  Stout  v.  /»w.  Co.  of  N.  Haven, 
12  la.  371;  Bartlett  v.  Ins.  Co,  46  Me.  600; 
Ames  V.  Ins.  Co.  14  N.  Y.  264 ;  Ins.  Co.  v.  Hall, 
12  Mich.  202;  Coursin  v.  Ins.  Co.  46  Pa.  323. 

Mr,  R.  D.  Hubbard  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  on  a  policy  of  insurance 
commenced  on  the  31st  day  of  October,  1866, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Connecticut,  for  a  loss  which 
occurred  on  the  5th  day  of  January,  1860. 

The  only  plea  of  the  defendant  is  that  the 
action  was  not  brought  within  twelve  months 
after  the  loss  occurred,  as  provided  by  one  of 
the  conditions  of  the  policy.  To  this  plea  there 
are  replications  setting  up,  among  other  things, 
that  tne  late  Civil  War  prevented  the  bringing]: 
of  the  suit  within  the  twelve  months  provided 
by  the  condition,  the  plaintifST  being  a  resident 
of  the  state  of  Mississippi,  and  the  defendant 
of  Connecticut,  during  all  that  time. 

There  is,  in  the  record,  a  paper  purporting 
to  be  an  opinion  of  the  court,  and  a  finding  of 
the  facts  by  the  court,  which  finding  is  so  mixed 
up  with  the  argument  of  the  court  in  support 
of  its  decision  that,  under  the  construction  so 
frequently  given  to  the  act  of  March  3,  1863, 
the  paper  cannot  be  treated  as  a  part  of  the 
record,  and  can  give  us  no  aid  in  deciding  the 
ease,  except  what  may  be  derived  from  the  ablo 
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argument  of  the  learned  judge  who  decided  it 
below. 

Fortunately,  the  pleadings  themselves  set  up 
facts  of  which  this  court  can  take  judicial  no- 
tice, sufficient  to  enable  us  to  decide  on  the  al- 
leged error  of  the  record,  which  is  that  the 
plea  of  defendant  was  held  to  prevent  a  good 
bar  to  the  action,  notwithstanding  the  effect  of 
the  war  on  the  rights  of  the  parties. 

The  circuit  court,  in  arriving  at  this  conclu- 
sion, held :  First,  that  the  condition  in  the  con- 
tract limiting  the  time  within  which  suit  could 
be  brought,  was,  like  the  statute  of  limitations, 
susceptible  of  such  enlargement  in  point  of 
time,  as  was  necessary  to  accommodate  itself 
to  the  precise  number  of  days  during  which 
the  plaintiff  was  prevented  from  bringing  suit 
by  the  existence  of  the  war.  Ascertaining  this 
by  reference  to  certain  public  acts  of  the  polit- 
ical diepartment  of  the  government,  the  court 
found  that  there  was,  between  the  time  at  which 
it  fixes  the  commencement  of  the  war  and  the 
date  of  the  plaintiff's  loss,  a  certain  number  of 
days  which,  if  added  to  the  time  between  the 
close  of  the  war  and  the  commencement  of  the 
action,  amounted  to  more  than  twelve  months 
allowed  by  the  condition  of  the  contract. 

It  is  not  necessary,  in  the  view  which  we 
take  of  the  matter,  to  inquire  whether  the  cir- 
cuit court  was  correct  in  the  principle  by 
which  it  fixed  the  date,  either  of  the  com- 
mencement or  cessation  of  the  disability  to  sue 
growing  out  o^  the  events  of  the  war.  For  we 
are  of  opinion  that  the  period  of  twelve 
months  which  the  contract  allowed  the  plain- 
tiff for  bringing  his  suit  does  not  open  and  ex- 
pand- itself  so  as  to  receive  within  it  three  or 
four  years  of  legal  disability  created  by  the 
war  and  then  close  together  at  each  end  of 
that  period  so  as  to  com{>lete  itself,  as  though 
the  war  had  never  occurred. 

It  is  true  that,  in  regard  to  the  limitation 
imposed  by  statute,  this  court  has  held  that 
the  time  may  be  so  computed,  but  there  the 
law  imposes  the  limitation  and  the  law  im- 
poses the  disability.  It  is  nothing,  therefore, 
but  a  necessary  legal  logic  that  the  one  period 
should  be  taken  from  the  other.  If  the  law 
did  not,  by  a  necessary  implication,  take  this 
time  out  of  that  prescribed  by  the  statute,  one 
of  two  things  would  happen:  either  the  plain- 
tiff would  lose  his  right  of  suit  by  a  judicial 
construction  of  law  which  deprived  him  of  the 
right  to  sue  yet  permitted  the  statute  to  run 
161*]  until  *it  became  a  complete  bar,  or  else, 
holding  the  statute  under  the  circumstances  to 
be  no  bar,  the  defendant  would  be  left,  after  the 
war  was  over,  without  the  protection  of  any 
limitation  whatever.  It  was,  therefore,  necessary 
to  adopt  the  time  provided  by  the  statute  as 
limiting  the  right  to  sue,  and  deduct  from  that 
time  the  period  of  disability. 

Such  is  not  the  •case  as  regards  this  contract. 
The  defendant  has  made  its  own  special  and 
hard  provision  on  that  subject.  It  is  not  said, 
as  in  a  statute,  that  a  plaintiff  shall  have 
twelve  months  from  the  time  his  cause  of  ac- 
tion accrued  to  commence  suit,  but  twelve 
months  from  the  time  of  loss;  yet  by  another 
condition  the  loss  is  not  payable  until  sixty 
days  after  it  shall  have  been  ascertained  and 
proved.  The  condition  is  that  no  suit  or  ac- 
tion shall  be  sustainable  imless  commenced  i 
13  Wall. 


within  the  time  of  twelve  months  next  after 
the  loss  shall  occur,  and  in  case  such  action 
shall  be  commenced  after  the  expiration  of 
twelve  months  next  after  such  loss,  the  lapse 
of  time  shall  be  taken  and  deemed  as  concW 
sive  evidence  against  the  validity  of  the  claim. 
Now,  this  contract  relates  to  the  twelve 
months  next  succeeding  the  occurrence  of  the 
loss,  and  the  court  has  no  right,  as  in  the  case 
of  a  statute,  to  construe  it  into  a  number  of 
days  equal  to  twelve  months,  to  be  made  up 
of  the  days  in  a  period  of  five  years  in  which 
the  plaintiff  could  lawfully  have  commenced 
his  suit.  So,  also,  if  the  plaintiff,  shows  any 
reason  which  in  law  rebuts  the  presumption, 
which,  on  the  failure  to  sue  within  twelve 
months,  is,  by  the  contract,  made  conclusive 
a^inst  the  validity  of  the  claim,  that  presump- 
tion is  not  revived  again  by  the  contract.  It 
would  seem  that  when  once  rebutted  fully, 
nothing  but  a  presumption  of  law  or  presump- 
tion of  fact  could  again  revive  it.  There  is 
nothing  in  the  contract  which  does  it,  and  we 
know  of  no  such  presumptions  of  law.  Nor 
does  the  same  evil  consequence  follow  from  re- 
moving absolutely  the  bar  of  the  contract  that 
would  from  removing  absolutely  the  bar  of  the 
statute,  for  when  the  bar  of  the  contract  is  re- 
moved there  still  remains  the  bar  of  the  stat- 
ute, and  though  the  plaintiff  may  show  by  his 
disability  to  sue'  a  sufficient  answer  to  the 
twelve  months  provided  by  the  contract, 
*he  must  still  bring  his  suit  within  the  [*162 
reasonable  time  fixed  by  the  legislative  author- 
ity, that  is,  by  the  statute  of  limitations. 

We  have  no  doubt  that  the  disability  to  sue 
imposed  on  the  plaintiff  by  the  war,  relieves 
him  from  the  consequences  of  failing  to  bring 
suit  within  twelve  months  after  the  loss,  be- 
cause it  rendered  a  compliance  with  that'  con- 
dition impossible  and  removes  the  presumption 
which  that  contract  says  shall  be  conclusive 
against  the  validity  of  the  plaintiff's  claim. 
That  part  of  the  contract,  therefore,  presents 
no  bar  to  the  plaintiff's  right  to  recover. 

As  the  Circuit  Court  founded  its  judgment 
on  the  proposition  that  it  did,  that  judgment 
must  he  reversed,  a/nd  the  case  remanded  for  a 
new  trial.  ^ 


DAVID  R.  STOCKWELL  et  aL,  Plffs.  in  Err^ 

V, 

UNITED  STATES. 

(See  S.  C.  13  Wall.  53L-568.) 

Action  of  debt  by  United  States  to  recover  pen- 
alty— construction  of  duty  act — partners, 
when  liable  for  torts  of  one  of  their  number 
— principal,  liable  for  agent's  torts — acts  and 
declarations  of  agent,  when  evidence — lidbil' 
ity  of  importers — repeal  of  act, 

1.  A  civil  action  of  debt  will  He,  at  the  salt  of 
the  United  States,  to  recover  the  forfeitures  or  pen- 
alties Incurred  under  the  dutv  act  of  Mar.  3,  1823. 

2.  Debt  lies  whenever  a  sum  certain  Is  due  to  the 
plaintiff,  or  a  sum  which  can  readily  be  reduced  to 
a  certainty. 

8.  The  act  of  1823  Is  remedial  in  Its  character, 
and  It  Is  not  the  less  so  because  the  liability  of  the 
wrong-doer  Is  measured  by  double  the  value  of  the 

Note. — Liahility  of  partnership  for  torts  of  part- 
ner— see  notes,  51  L.  R.  A.  463 ;  45  C.  C.  A.  277. 

Ifiability  of  principal  for  torts  of  agent — see 
notes,  43  C.  C.  A.  316 ;  41  L.  R.  A.  650. 
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foods  received,  concealed,  or  purchased.  Instead  of 
their  sln^rle  value. 

4.  Partners  are  all  liable  to  make  Indemnity  for 
the  tort  of  one  of  their  number,  committed  by  him 
In  the  course  of  the  partnership  business. 

5.  The  tortious  act  of  the  a^ent  Is  the  act  ot  his 

Srincipais,   if  done   in  the   course  of  his  agency, 
lough  not  directly  authorized. 

6.  Whatever  an  agent  does  or  says  in  reference 
to  the  business  in  which  he  Is  at  the  time  employed, 
and  within  the  scope  of  his  authority,  is  done  or 
Bald  by  the  principal ;  and  may  be  proved,  as  well 
in  a  criminal  as  a  civil  case. 

7.  Section  2d  of  the  act  of  1823  applies  to  illegal 
Importers. 

8.  That  section  was  not  repealed  bv  the  act  of 
July  1866,  so  as  to  affect  a  suit  brought  to  enforce 
liabilities  incurred  before  the  latter  act  was  passed. 

[No.  77.] 
Argued  Nov,  17,  1871,    Decided  Deo.  11,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine. 

The  case  is  stated  in  the  opinion. 

Mr.  R.  H.  Dana,  Jr^  for  plaintiffs  in  er- 
ror: 

Where  the  proceeding  is  by  the  sovereign  and 
for  a  penalty  based  on  an  offense,  it  must  be 
by  indictment  or  by  information  of  debt. 

Tliis  statute  (1823,  ch.  58)  evidently  looks  to 
proceedings  criminal,  or  at  least  prerogative,  in 
their  nature. 

(1)  Section  2  makes  the  penalty  depend  ''on 
conviction  thereof." 

(2)  It  requires  knowledge  on  the  part  of  the 
offender. 

(3)  The  offense  and  penalty  are  not  based  on 
illegal  importation,  but  on  the  knowingly  con- 
cealing, etc.,  ^oods  illegally  imported. 

The  provisions  of  S  5,  that  the  penalties  and 
forfeitures  '*shali  be  sued  for  and  recovered"  in 
the  manner  prescribed  by  the  act  of  1799,  ch. 
22,  S  89,  does  not  necessarily  eive  a  civil  action 
of  debt.  The  words  "sued  for,"  "recovered,"  will 
embrace  the  information  of  debt,  and  even  an 
indictment  for  a  penalty. 

Act  1808,  ch.  8,  S  6,  2  Stat.  464;  Walsh  ▼. 
United  States,  3  Wood.  &  M.  345. 

There  was  error  in  the  ruline,  that  in  a  pro- 
ceeding under  the  act  of  1823,  tne  knowledge  re- 
quired of  the  defendants  was  conclusively  pre- 
sumed from  the  knowledge  possessed  by  their 
agent,  being  their  partner  in  the  transaction. 

If  an  agent  or  partner,  in  the  course  of  his 
employment,  wilfully  does  an  act  in  violation 
of  law,  the  principal  or  partner  is  not  liable, 
except  upon  evidence  that  he  authorized  or 
adopted  it.  An  absolute  instruction,  as  this 
substantially  was,  that  from  the  fact  of  an  au- 
thority to  buy  and  ship  goods,  an  illegal  act  of 
shipping  goods  by  a  fraudulent  invoice  or  de- 
scription was  in  faw  the  act  of  the  partnership, 
and  not  open  to  rebuttal,  would  be  incorrect. 
Story,  Ag.  S  456 ;  MoManus  v.  Crickett,  1  East, 
106. 

Such  ruling  would  deprive  the  defendants  of 
the  benefit  of  the  presumption  that  no  one  does 
an  act  prohibited  by  law.  This  presumption 
applies,  of  course,  to  the  authorizing  of  an  il- 
legal act  by  another.  It  is,  doubtless,  a  rebut- 
able  presumption  and  cannot  overweigh  facts, 
and  is  to  be  balanced  with  other  presumptions; 
but  the  defendants  should  have  the  benefit  of 
it  in  the  scales. 

Bennett  v.  Claugh,  1  6.  &  Aid.  461;  Sissons 
V.  Diwon,  5  B.  &  Cr.  758,  8  Dowl.  &  R.  526;  Wil- 
son y,  Rankin,  6  Best.  &  Sm.  208;  Peaohey  ▼. 
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Rowland,  13  C.  B.  182;  Lyons  ▼.  Martin,  8  Ad. 
&  E.  512;  Freeman  v.  Rosher,  13  Q.  B.  780; 
Earle  v.  Rowcroft,  8  East,  126;  Best,  Presump- 
tions, 64-68;  Tayl.  Ev.  116. 

The  instructions  were  erroneous  in  other  re- 
spects. Thev  require  the  jury  to  find  that  the 
defendants  knew  of  the  illegal  importations, 
from  the  mere  fact  of  the  knowledge  of  their 
partner  in  a  foreign  country,  without  submit- 
ting to  the  iury  the  question  whether  the  de- 
fendants authorized  the  act  of  their  agent  and 
partner,  or  did  in  fact  know  of  it. 

In  all  cases  where  knowledge  is  required  by 
statute,  the  question  of  knowledge  is  left  to  the 
jury,  with  instructions  as  to  presumptions  and 
prima  facie  proof,  etc.,  but  on  balancing  the 
presumptions  arising  on  each  side  and  the 
facts  proved,  the  jury  must  be  satisfied  of  the 
knowledge.  ^A  careful  examination  of  the  eases 
will  show  that  such  is  always  the  course  taken 
whenever  a  principal  or  partner  is  charged  for 
a  penalty  or  even  to  make  good  a  loss,  by  rea- 
son of  an  act  of  an  agent  or  partner,  if  knowl- 
edge on  his  part  is  an  ingredient. 

Reg.  V.  Dean,  12  Mees.  &  W.  39;  Cooper  v. 
Slade,  6  H.  of  L.  Cas.  749;  Queen  v.  Bradley, 
10  Mod.  155;  King  v.  Dixon,  3  Maule  &  S.  11; 
King  v.  Manning,  2  Com.  616;  Atty.  Oen.  v. 
Riddle,  2  Cr.  &  J.  493;  Atty.  Qen.  v.  Siddon,  1 
Cr.  &  J.  220;  United  States  v.  Halberstadt, 
Gilp.  262;  Oraham  v.  Pocock,  L.  R.  3  Pr.  C.  345. 

So  in  civil  suits  where  knowledge  is  required. 

Lewis  y.  Reed,  13  Mees.  &  W.  834;  Castle  v. 
Bullard,  23  How.  172,  16  L.  ed.  424. 

In  all  cases  when  the  principal  or  partner 
has  not  authorized  the  act  or  adopted  it  with 
knowledge,  he  is  held  liable  only  to  make  good 
the  loss,  or  to  the  extent  of  the  consideration 
or  benefit  received. 

17.  fif.  V.  Halberstadt,  Gilp.  262;  Turner  y,  N. 

B.  R.  34  Cal.  594;  Hutchins  ▼.  Turner,  8 
Humph.  415;  Sm.  Lead.  Cas.  (H.  &  W.)  329; 
Story,  Ag.  S  453 ;  Morley  y.  Qaisford,  2  H.  Bl. 
442;  McManus  y,  Crickett,  1  East,  106;  Oor- 
dan  y.  Rolt,  4  Exch.  365  (7  Dowl.  &  L.  87) ; 
Sharrod  v.  L.  d  N.  W,  R.  4  Exch.  580  (7  DowL 
&  L.  213) ;  Taylor  v.  Green,  8  C.  &  P.  316. 

The  act  of  1866,  ch.  201,  S  4,  14  Stat,  at  L., 
179,  inflicts  a  penalty  for  the  same  offense  as 
set  forth  in  the  act  of  1823.  This  penalty  may 
be  less  than  that  of  the  act  of  1823,  as  it  may 
be  a  fine  of  only  $50.  It  must,  therefore,  be 
held  to  supersede  and  repeal  the  penalty  under 
the  former  act.  The  proceedings  in  this  suit 
were  commenced  after  the  passage  of  the  latter 
act,  Aug.  1866,  and  are  not  saved  by  S  44  of 
the  act,  14  Stat,  at  L.  188. 

Messrs.  B.  H.  Bristow,  Solicitor  Qen.,  and 

C.  H.  Hill,  for  defendants  in  error: 

Debt  is  maintainable,  and  is  the  proper  ac- 
tion to  recover  forfeitures  and  penalties  in- 
curred by  force  of  the  act  under  consideration. 

U.  fif.  V.  Rougher,  6  McLean,  281;  Walsh  v. 
U.  fif.  3  W.  &  M.  342;  U.  8.  v.  Allen,  4  Day, 
474;  17.  fif.  V.  Lyman,  1  Mas.  482;  Jacob  v.  U. 
Hi.  I  Brock,  520;  act  1823,  ch.  58,  S  5,  3  Stat,  at 
L  781;  act,  1799,  ch.  22,  §  89, 1  Stat,  at  L.  695. 

The  same  form  of  action  is  an  appropriate 
remedy  to  recover  unpaid  duty  in  cases  where 
goods  from  a  foreign  country  have  been  im- 
ported without  payment. 

Penalties  and  duties  are  alike  debts  due  to 
the  government.     Payment  of  either  does  not 
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aztinguish  the  other.  The  duty  becomes  due 
bv  the  importation.  The  penalty  grows  out  of 
the  fraud.  They  arise  from  different  sources, 
and  may  both  be  demanded  and  recovered.  V. 
B,  y.  Lyman,  1  Mas.  482. 

As  for  the  joinder  of  counts  for  both  penal- 
ties and  duties,  it  is  well  settled  that  whenever 
the  same  plea  may  be  pleaded  and  the  same 
judgment  given  on  two  counts,  they  may  be 
joined  in  the  same  declaration;  and  the  fact 
that  the  duties  were  to  be  paid  in  gold,  is  not 
sufficient  to  take  the  case  out  of  the  operation 
of  that  rule  of  pleading,  as  that  matter  is  reg- 
ulated by  statute. 

Stockwell  y.  17.  iSf.,  Int.  Rev.  Rec.,  supra; 
Brovon  v.  Dickson,  1  T.  R.  276;  Chea/ng-Kee  v. 
17.  fif.  3  Wall.  320,  18  L.  ed.  72. 

The  defendants  are  chargeable  with  knowl- 
edge procured  by  their  partner  and  agent,  Le- 
man  Stockwell,  who  transacted  the  business. 

The  Distilled  Spirits,  ante,  167;  Castle  v. 
Bullard,  23  How.  188,  16  L.  ed.  429. 

Partoers  constitute,  as  such,  but  one  person 
in  law;  and  the  act  of  one  in  the  business  con- 
stitutinc:  the  subject-matter  of  the  partnership 
is,  civiliter,  the  act  of  all.  They  are  liable  in 
solido  for  the  tort  of  one  of  their  number,  if 
that  tort  vras  committed  by  him  as  partner, 
and  in  the  course  of  the  partnership  business. 

Locke  y.  Steams,  1  mA.  660 ;  Hawkins  v.  Ap- 
pleby, -2  Sandf.  421;  Glasgow  Exch,  Co,  v. 
Drew,  2  MacQueen,  103. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court:* 

This  was  an  action  brought  to  recover,  inter 
alia,  double  the  value  of  certain  importations 
of  shingles,  alleged  to  have  been  illegally  made 
and  received  and  concealed  and  bought  by  the 
defendants  with  the  knowledge  that  the  shin- 
gles had  been  illegally  imported  into  the  Unit- 
ed States.  It  was  found  upon  the  2d  section  of 
the  act  of  March  3,  1823,  3  Stat,  at  L.  781, 
which  enacted  "that,  if  any  person  or  persons 
shall  receive,  conceal  or  buy  any  goods,  wares, 
or  merchandise,  knowing  them  to  have  been 
illegally  imported  into  the  United  States  and 
liable  to  seizure  by  virtue  of  any  act  in  rela- 
tion to  the  revenue,  such  person  or  persons 
shall,  on  conviction  thereof,  forfeit  and  pay  a 
sum  double  the  amount  or  value  of  the  goods, 
wares  or  merchandise,  so  received,  concealed 
or  purchased."  A  verdict  and  judgment  hav- 
ing been  recovered  against  the  defendants  in 
the  court  below,  the  record  has  been  removed 
into  this  court,  and  four  errors  have  been  as- 
signed. 

The  first  is  that  a  civil  action  of  debt  will 
not  lie,  at  the  suit  of  the  United  States,  to  re- 
542*1  cover  the  'forfeitures  or  penalties  in- 
curred under  this  act  of  Congress,  and  that  the 
court  below  erred  in  holding  that  such  an  action 
might  be  maintained.  It  is  not  contended  that 
an  acticm  of  debt  will  not  lie  to  recover  duties, 
if  the  defendant  be  the  owner  or  importer  of  the 
goods  imported,  for  it  is  conceded  that  by  the 
act  of  importing,  an  oblicr^tion  to  pav  the  du- 
ties is  incurred.  The  obligation  springs  out  of 
the  statutes  which  impose  duties.  Nor  is  it 
doubted  that  when  a  statute  gives  to  a  private 
person  a  right  to  recover  a  pe'halty  for  a  vio- 
lation of  law  he  may  maintein  an  action  of 
debt,  but  it  is  insisted  that  when  the  govern- 
ment proceeds  for  a  penalty  based  on  an  of- 
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fense  against  law,  it  must  be  by  indictment  or 
by  information.  No  authority  has  been  ad- 
duced in  support  of  this  position,  and  it  is  be- 
lieved that  none  exists  It  cannot  be  that 
whether  an  action  of  debt  is  mainteinable  or 
not  depends    upon    the  question  who    is  the 

Slaintin.  Debt  lies  whenever  a  sum  certain  is 
ue  to  the  plaintiff,  or  a  sum  which  can  readily 
be  reduced  te  a  certainty — a  sum  requiring  no 
future  valuation  to  settle  its  amoimt.  ft  is 
not  necessarily  founded  upon  contract.  It  is 
immaterial  in  what  manner  the  obligation  was 
incurred,  or  by  what  it  is  evidenced,  if  the  sum 
owing  is  capable  of  being  definitely  ascertained. 
The  act  of  1823  (3  Stat,  at  L.  781)  fixes  the 
amount  of  the  liability  at  double  the  value  of 
the  goods  received,  concealed  or  purchased,  and 
the  only  party  injured  by  the  illegal  acts, 
which  subject  the  perpetraters  te  the  liability, 
is  the  United  States.  It  would  seem,  there- 
fore, that  whether  the  liability  incurred  is  to 
be  regarded  as  a  penalty,  or  as  liquidated  dam- 
ages for  an  injury  done  to  the  Umted  States,  it 
is  a  debt,  and  as  such  it  must  be  recoverable  in 
a  civil  action. 

But  all  doubts  respecting  the  matter  are  set 
at  rest  by  the  4th  section  of  the  act,  which  en- 
acted that  all  penalties  and  forfeitures  incurred 
by  force  thereof  shall  be  sued  for,  recovered, 
distributed  and  accounted  for  in  the  manner 

grescribed  by  the  act  of  March  2d,  1799  (1 
tat.  at  L.  627)  entitled  ''An  Act  to  Regulate 
the  Collection  of  Duties  on  Imports  and  Ton- 
nage." By  referring  to  the  89th  section  of 
that  act  it  will  be  seen  that  it  directs  all  pen- 
alties, accruing  by  any  breach  of  the  'act,  [*543 
to  be  sued  for  and  recovered,  with  costs  of  suit, 
in  the  name  of  the  United  States  of  America,  in 
any  court  com]^tent  to  try  the  same ;  and  the 
collector,  within  whose  district  a  forfeiture 
shall  have  been  incurred,  is  enjoined  to  cause 
suite  for  the  same  to  be  commenced  without 
delay.  This  manifestly  contemplates  civil  ac- 
tions, as  does  the  proviso  to  the  same  section, 
which  declares  that  no  action  or  prosecution 
shall  be  maintained  in  any  case  unoer  the  act, 
unless  the  same  shall  have  been  commenced 
within  three  years  after  the  penalty  or  forfeit- 
ure was  incurred.  Accordingly,  it  has  fre- 
quently been  ruled  that  debt  will  lie  at  the 
suit  of  the  United  Stetes,  to  recover  the  pen- 
alties and  forfeitures  imposed  by  statutes.  U, 
8.  V.  Colt,  Pet.  (C.  C),  145;  Jacob  v.  U.  8.  1 
Brock,  620;  U.  8.  v.  Bougher,  6  McLean,  277; 
Walsh  V.  V.  8.  3  Wood.  &  M.  342;  U.  8.  v. 
Lyman,  1  Ma«.  482;  U.  8.  v.  Allen,  4  Day, 
474.  It  is  true  that  the  stetute  of  1823  im- 
poses the  forfeiture  and  liability  to  pay  double 
the  value  of  the  goods  received,  concealed  or 
purchased  with  knowledge  that  they  had  been 
illegally  imported,  "on  conviction  thereof."  It 
may  be,  therefore,  that  an  indictment  or  in- 
formation might  be  sustained.  But  the  ques- 
tion now  is,  whether  a  civil  action  can  be 
brought  and,  in  view  of  the  provision  that  all 
penalties  and  forfeitures  incurred  by  force  of 
the  act  shall  be  "sued  for  and  recovered"  aa 
prescribed  by  the  act  of  1799,  we  are  of  the 
opinion  that  debt  is  maintainable.  The  expres* 
sion  "sued  for  and  recovered"  is  primarily  ap- 
plicable to  civil  actions,  and  not  to  those  of  a 
criminal  nature. 

The  second  assignment  of  error  is  that  the 
jury  were  instructed  the. knowledge  of  the  de- 
fendants required  by  the  statute  in  order  to 
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render  them  liable,  was  conclusively  presumed 
from  the  knowledge  of  their  a^ent,  their  part- 
ner in  the  transaction.  This  is  hardly  a  fair 
exhibition  of  what  the  court  did  charge.  The 
instruction  given  to  the  jury,  and  all  that  is 
assigned  for  error,  was  that  **if  Leman  Stock- 
well,  as  a  member  of  the  firm,  engaged  in  the 
shingle  business  at  the  time  of  the  importation 
544*]  and  reception  of  the  shingles  at  *Bangor, 
knew  that  they  were  province  shingles,  liable  to 
duty  and  seizure,  and  illegally  imported,  it  was 
not  necessary  for  the  government  to  prove  that 
the  defendants  personally  had  actual  knowledge 
of  these  facts,  which  were  then  within  the 
knowledge  of  their  partner,  Leman  Stockwell." 
This  is  all  which  is  embraced  in  the  assignment. 
But  the  court  added,  that  "if  with  this  knowl- 
edge, as  before  stated  on  Leman's  part,  that 
the  shingles  were  illegally  imported  and  liable 
to  seizure,  D.  R.  Stockwell  &  Co.,  in  the  usual 
course  of  the  business,  received  the  shingles  at 
Bangor,  and  they  were  disposed  of  by  them, 
and  the  profits  of  the  business  divided  as  stat- 
ed above,  the  jury  were  authorized  to  find  that 
the  defendants,  being  Leman's  partners,  re- 
ceived the  shingles  knowing  the  same  were  il- 
legally imported  and  liable  to  seizure."  Tak- 
ing this  together,  and  it  must  be  so  taken,  for 
the  exception  was  general  to  the  instructions 
given,  it  cannot  be  said  to  justify  the  com- 
plaint that  the  court  ruled  that  knowledge  of 
the  defendants  that  the  shingles  had  been  il- 
legally imported  was  conclusively  presumed 
from  the  knowledge  of  Leman  Stockwell,  their 
partner.  Qualified  by  what  was  added  to  the 
language  alleged  to  be  erroneous,  it  amounts 
to  no  more  than  tnat  the  jury  might  presume 
such  knowledge  from  the  facts  stated. 

To  understand  the  force  and  merits  of ,  this 
instruction,  it  is  necessary  to  notice  concisely 
the  facts  of  which  evidence  had  been  given  at 
the  trial. 

The  defendants  were  lumber  dealers  resident 
in  Bangor,  in  the  state  of  Maine,  and  partners 
under  the  firm  name  of  D.  R.  Stockwell  A  Co. 
In  1863  they  made  an  arrangement  with  Leman 
Stockwell,  a  brother  of  one  of  the  partners, 
that  he  should  go  to  Aroostook  county,  in 
Maine,  and  to  Frederickton  and  St.  John,  in  the 
province  of  New  Brunswick,  and  there  collect, 
Duy,  and  forward  shingles,  consigned  to  the 
firm  at  Bangor.  By  the  arrangement  he  be- 
came a  partner  with  them  in  the  shingle  busi- 
ness, done  in  pursuance  of  it.  He  purchased 
shingles  and  snipped  them  from  St.  John  to 
Bangor,  consigned  to  the  firm.  Some  of  these 
shinofles  were  of  provincial  growth,  known  to 
545*]  Leman  Stockwell  'to  be  such.  They  were, 
of  course  subject  to  duties.  There  was  evidence 
that  Leman  Stockwell  knew  them  to  be  subject 
to  duties,  and  liable  to  seizure  if  the  duties 
were  not  paid,  and  that  with  that  knowledge 
he  exported  them  from  St.  John,  documented 
as  of  the  growth  of  Maine,  with  the  intent  that 
they  should  be  and  in  order  that  they  might 
be  imported  as  free  from  duty.  When  the  car- 
goes came  to  Bangor,  in  1863  or  1864,  the  de- 
fendants reported  them  at  the  custom-house 
with  the  manifest  and  foreign  clearances  and 
with  certificates  or  affidavits  of  their  American 
origin.  No  duties  were,  therefore,  exacted,  nor 
were  entries  required  to  be  made,  or  invoices 
or  bills  of  ladinsr  to  be  produced;  but  the  col- 
lector allowed  the  shingles  to  be  taken  to  the 
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sheds  of  the  defendants,  where  they  were  re- 
ceived, sorted  and  sold  in  the  usual  manner  of 
the  trade.  An  account  was  kept  of  the  busi- 
ness, and  at  the  end  of  each  year  the  profits 
were  divided  between  Leman  Stockwell  and  the 
members  of  the  firm.  When  subsequently  it 
was  discovered,  after  all  the  shingles  had  been 
sold,  that  they  were  not  of  American  origin, 
but  were  the  growth  of  the  province  of  New 
Brunswick,  and  as  such  subject  to  duties  and, 
consequently,  that  they  had  been  illegally  im- 
ported, in  fraud  of  the  revenue  laws,  this  ac- 
tion was  brought,  and  at  the  trial  the  defend- 
ants requested  the  court  to  charge  the  jury 
"that  they  must  be  satisfied,  as  to  each  de- 
fendant, that  he  knew  that  the  shingles  had 
been  illegally  imported,  and  were  liable  to  seiz- 
ure, before  he  received,  concealed  or  bought  the 
same;  and  that  such  receiving,  concealing  or 
buying  must  have  been  with  an  intent  to  de- 
fraud the  revenues."  The  court,  however,  in- 
structed the  jury,  as  we  have  above  stated.  It 
is  now  insisted  that  in  thus  charging  the  jury 
the  court  fell  into  error.  The  argument  is 
rested  mainly  upon  the  assumption  that  the 
statute  upon  which  the  action  is  founded  is  a 
penal  statute  intended  solely  for  the  punish- 
ment of  crimes  against  the  revenue  laws.  It 
is  not  seriously  denied  that  in  civil  transac- 
tions a  principal  or  a  partnership  is  affected  hy 
the  knowledge  of  the  agent  or  copartner,  and 
that  the  knowledge  of  the  agent  is  in  law  at- 
tributed to  his  principal,  as  *well  as  that  [*546 
of  the  partner  to  all  the  members  of  the  firm; 
nor  is  it  much  insisted  that  a  principal,  or  co- 
partner, is  not  liable  for  the  tort  of  an  agent,  or 
copartner,  done  without  his  knowledge  or  au- 
thority, in  suits  brought  by  third  persons  to  re- 
cover compensation  or  indemnity  for  loss  sus- 
tained in  consequence  of  the  tort;  but  it  is  ar- 
gued that  the  rule  does  not  apply  in  the  case  of 
suits  for  a  penalty.  It  becomes,  then,  material 
to  consider  the  nature  and  purposes  of  the 
statute  under  which  it  is  claimed  the  liability 
of  the  defendants  has  arisen.  Is  it  strictly 
punitive,  or  is  it  remedial  ? 

When  foreign  merchandise,  subject  to  duties, 
is  imported  into  the  country,  the  act  of  impor- 
tation imposes  upon  the  importer  the  obliga- 
tion to  pay  the  legal  charges.  Besides  this,  the 
goods  themselves,  if  the  duties  be  not  paid,  are 
subject  to  seizure  and  appropriation  by  the  gov- 
ernment. In  a  very  important  sense  they  be- 
come the  property  of  the  government.  Every 
act,  therefore,  which  interferes  with  the  right 
of  the  government  to  seize  and  appropriate  the 
property  which  has  been  forfeited  to  it,  or 
which  may  hinder  the  exercise  of  its  right  to 
seize  and  appropriate  such  property  is  a 
wrong  to  property  rights,  and  is  a  fit  subject 
for  indemnity.  Now,  it  is  against  interference 
with  the  right  of  the  government  to  seize  and 
appropriate  to  its  own  use  property  illegally 
imported  that  the  statute  of  1823  was  aimed. 

It  was  to  secure  indemnity  for  a  wrong  to 
rights  of  property.  The  instant  that  goods  are 
illegally  imported,  the  instant  that  they  pass 
through  the  custom-house  without  the  payment 
of  duties,  the  right  of  the  government  to  seize 
and  appropriate  them  becomes  perfect.  If  any 
person  received  them,  knowing  them  to  have 
been  illegally  imported,  or  conceals  them,  or 
I  buys  them,  his  act  necessarily  embarrasses,  if 
!  it  does  not  defeat  altogether,  the  possibility 
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of  the  government's  availing  itself  of  its  right 
and  securing  the  property.  It  is,  therefore, 
manifest  that  the  act  of  1823  was  fully  as  re- 
medial  in  its  character,  designed  as  plainly  to 
secure  civil  rights,  as  are  the  statutes  rendering 
importers  liable  to  duties.  Its  plain  purpose 
was  to  protect  the  government  in  the  unem- 
barrnssed  enjoyment  of  its  riorhts  to  all  goods 
547*]  and  'merchandise  illegally  imported,  and 
it  proportioned  indemnity  for  infringement  upon 
such  right  to  the  loss  which  such  infringement 
might  cause.  The  amount  recoverable  is  in 
proportion  to  the  value  of  the  goods  abstracted 
or  concealed,  or  bought,  not  at  all  in  proportion 
to  the  degree  of  criminality  of  the  act  of  re- 
ceipt or  concealment.  Obviously,  there  may  be 
more  guilt  in  concealing  goods  illegally  im- 
ported, worth  only  $100,  than  in  receiving  or 
concealing  imported  property  worth  ten  times 
as  much,  but  the  statute  measures  the  liability 
not  by  the  guilt  but  by  the  value  of  the  goods. 
It  must,  therefore,  be  considered  as  remedial, 
as  providing  indemnity  for  loss.  And  it  is 
not  the  less  so  because  the  liability  of  the 
wrongdoer  is  measured  by  double  the  value  of 
the  goods  received,  concealed  or  purchased,  in- 
eteaS  of  their  single  value.  The  act  of  ab- 
stracting goods  illegally  imported,  receiving, 
concealing  or  buying  them,  interposes  difficul- 
ties in  the  way  of  a  government  seizure,  and  im- 
pairs, therefore,  the  value  of  the  government 
right.  It  is,  then,  hardly  accurate  to  say  that 
the  only  loss  the  government  can  sustain  from 
concealing  the  goods  liable  to  seizure  is  their 
single  value,  or  to  assert  that  the  liability  im- 
posed by  the  statute  of  double  the  value  is  ar- 
bitrary and  without  reference  to  indemnifica- 
tion. Double  the  value  may  not  be  more  than 
complete  indenmity.  There  are  many  cases  in 
which  a  party  injured  is  allowed  to  recover  in 
a  dvil  action  double  or  treble  damages.  Suits 
for  infringement  of  patents  are  instances,  and 
in  some  stotes  a  j^laintiff  recovers  double  dam- 
ages for  cutting  timber  upon  his  land.  It  will 
hardly  be  claimed  that  these  are  penal  actions 
requiring  the  application  of  different  rules  of 
evidence  from  those  that  prevail  in  other  ac- 
tions for  indemnity.  Regarding,  then,  an  ac- 
tion of  debt  founded  upon  the  act  of  1823  as  a 
claim  for  compensation  or  indemnity,  it  can- 
not be  maintained,  upon  authority  •  or  prin- 
ciple, that  the  knowledc^e  of  the  aijent  that  the 
goods  had  been  illegally  imported  is  not  pre- 
sumptively the  knowledge  of  the  principal. 
That,  as  a  general  rule,  partners  are  all  liable 
to  make  indemnity  for  tne  tort  of  one  of  their 
number,  committed  by  him  in  the  course  of  the 
548*]  partnership  'business,  is  familiar  doc- 
trine. It  rests  upon  the  theory  that  the  contract 
of  partnership  constitutes  all  its  members 
agents  for  each  other,  and  that  when  a  loss  must 
fall  upon  one  of  two  innocent  persons,  he  must 
bear  it  who  has  been  the  occasion  of  the  loss  or 
has  enabled  a  third  person  to  cause  it.  In  other 
words,  the  tortious  act  of  the  agent  is  the  act 
of  his  principals,  if  done  in  the  course  of  his 
agency,  though  not  directly  authorized.  And 
this  is  emphatically  true  when  the  principals,  as 
in  this  case,  have  received  and  appropriated 
the  benefit  of  the  act.  These  defendants  re 
ceived  the  shingles  on  their  arrival  at  Bangor, 
presenting  at  the  custom-house  false  certificates 
of  their  American  origin.  They  paid  no  duties. 
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Thev  removed  the  property  to  their  own  lumber 
sheas,  sold  it,  and  divided  the  profits,  retaining 
a  portion  for  themselves.  They  have,  therefore, 
now  the  proceeds  of  sale  of  property  which  was 
not  their  own,  but  which  had  been  forfeited  to 
the  United  States,  and  they  have  secured  and 
they  now  hold  these  proceeds  through  the  tor- 
tious act  of  their  own  partner,  who  planned 
and  effected  the  fraudulent  importation  for  their 
benefit  and  his.  Can  it  be  that  they  may  derive 
a  profit  from  his  fraud  and  yet  repudiate  his 
act  by  asserting  that  his  knowledge  of  the  fraud 
does  not  affect  them  T  If  they  can,  the  revenue 
lAws  will  be  found  utterly  ineffectual  to  pro- 
tect the  revenues  of  the  government,  and  fa- 
cilities to  fraud  will  be  fU)undant.  If  an  ir- 
responsible agent  consigns  to  his  principal  for- 
eign merchandise,  documenting  it  as  of  Ameri- 
can growth  or  production,  it  will  always  be  dif- 
ficult if  not  impossible  to  prove  knowledge  by 
the  principal  that  the  agent  has  perpetrated  a 
fraud,  and  if  that  is  necessary  to  give  to  the 
government  a  right  of  action  under  the  act  of 
1823  against  the  principals  who  claim  or  con- 
.ceal  property  thus  brought  into  the  country, 
the  act  utterly  fails  to  secure  a  remedy  for  the 
mischief  against  which  it  was  intended  to 
guard. 

The  plaintiffs  in  error  have  argued  that  in 
all  cases  where  knowledge  is  by  statute  made 
essential  to  liability,  whenever  an  attempt  is 
made  to  hold  a  principal  or  partner  responsi-^ 
hie  *for  a  loss  occasioned  by  the  act  of  [*540 
his  agent  or  partner,  the  question  of  his  knowl- 
edge, apart  from  that  of  the  agent,  is  submitted 
to  the  jury,  or,  in  other  words,  the  knowledge  of 
the  agent  or  partner  is  regarded  as  distinct 
from  that  of  the  principal.  Numerous  cases  have 
been  cited  which  it  is  supposed  support  this 
position.  We  do  not  find,  however,  that  such 
IS  the  doctrine  of  any  of  them.  The  case  of 
Regina  v.  Dean,  12  Mees.  &  W.  39,  one  of  the 
cases  cited,  was  an  information  for  penalties 
under  the  Smuggling  Prevention  Act  of  3  & 
4  Wm.  rV.,  in  which  the  defendant  was 
charged,  inter  alia,  with  knowingly  harboring 
goods  imported  and  illegally  unshipped  with- 
out payment  of  duties.  At  the  trial  it  ap- 
peared that  a  clerk  of  the  defendant,  with  the 
assistance  of  two  custom-house  officers,  had 
made  false  entries  of  the  quantities  of  goods 
imported,  but  no  knowledge  of  the  fraud  was 
brough*t  home  to  the  defendant,  although  it  ap- 
peared that  he  had  or  must  have  derived  bene- 
fit from  the  fraudulent  transacticm.  Lord 
Abinger  told  the  jury  that  as  the  defendant  had 
derived  benefit  from  the  fraud,  they  might  in- 
fer knowledge  on  his  part  of  the  fraud  having 
been  committed,  and  that  the  case,  under  those 
circumstances,  would  be  made  out  against  the 
defendant.  This  was  very  like  the  instruction 
•liven,  of  which  the  plaintiffs  in  error  com- 
plain. On  a  motion  for  a  new  trial,  for  misin- 
struction,  the  exchequer  refused  a  rule.  It  was 
conceded  in  the  argument  that  when  goods  il- 
legally imported,  without  payment  of  duties^ 
are  brought  to  the  place  of  business  of  a  trader, 
by  an  agent  or  clerk  of  his,  known  by  him 
not  to  have  paid  any  duty,  and  are  found  there, 
there  is  a  fair  inference  that  he  knew  the  du- 
ties had  been  evaded.  The  ruling  in  this  case 
was  in  a  criminal  proceeding.  The  informa- 
tion was  for  a  penalty,  and  not  for  the  value 

495 


531-568 


SUPBEME  GOUBT  OF  THE  UNITED  STATES. 


Dec.  Tebm, 


of  the  goods.  Onthtun  ▼.  Pocook,  3  Priv.  C. 
Law  Rep.  345,  is  another  case  cited.  There 
the  defendants  were  sued,  and  one  of  them  was 
held  liable  for  unshipping  and  landing  goods 
liable  to  forfeiture.  No  question  of  knowledge 
was  mooted.  And  in  none  of  the  other  cases 
cited  do  we  find  it  held  that  in  civil  actions  for 
indemnity,  or  for  double  or  treble  value,  the 
knowledge  of  the  agent  is  not  to  be  imputed  to 
550*]  the  principal.  Upon  this  ^subject  the 
opinion  of  this  court  has  been  outspoken,  and  it 
has  been  in  accordance  with  the  instruction 
given  to  the  jury  in  the  case  before  us.  U.  8.  v. 
Gooding,  12  Wheat.  468;  Am.  Fur  Co,  v.  U,  8. 
2  Pet.  364;  Cliquot'a  Champagne,  3  Wall.  140. 
18  L.  ed.  11^.  The  principle  asserted  in  all 
those  cases  is,  that  whatever  an  a^ent  does  or 
says  in  reference  to  the  business  in  which  ho 
is  at  the  time  employed,  and  within  the  soope  of 
his  authority,  is  done  or  said  by  the  principal; 
and  may  be  proved,  as  well  in  a  criminal  as  a 
civil  case,  in  like  manner  as  if  the  evidence  ap- 
plied personally  to  the  principal. 

The  British  statutes  for  the  prevention  of 
smuggling  differ  from  our  act  of  1823.  They 
are  both  penal  and  remedial.  They  impose  not 
only  a  liability  for  treble  value  of  goods  ille- 
gally imported,  upon  assisting  in  unlading 
them  or  knowingly  harboring  or  concealing 
them,  but  also  a  stipulated  penalty,  in  some 
cases  leaving  to  the  revenue  commissioners  to 
determine  whether  proceedings  shall  be  insti- 
tuted for  the  penalty  or  for  treble  the  damages. 
Yet  in  both  classes  of  cases  the  fraudulent  act 
of  a  servant  is  held  attributable  to  his  master 
when  the  master  has  derived  a  benefit  from  the 
illegal  importation.  Atty,  Oen,  v.  Siddon^  1 
Crompt.  A  J.  220;  Rex  v.  Manning ,  2  Com. 
616.  We  think,  therefore,  the  charge  of  the 
court,  of  which  the  plaintiffs  in  error  complain, 
was  not  erroneous. 

It  is  next  contended  that  section  2d  of  the 
act  of  1823  cannot  be  construed  to  apply  to 
the  illegal  importers  themselves.  As  it  ex- 
tends only  to  acts  done  after  the  illegal  impor- 
tation and  requires  knowledere  of  its  illeealitv, 
it  is  argued  that  it  aims  rather  at  accessories 
after  the  fact.  We  think,  however,  it  embraces 
both.  If  it  does  not,  then  greater  liabilities 
are  laid  on  the  accessory  than  on  the  principal. 
The  mischief  at  which  the  act  aimed  was,  as  we 
have  seen,  embarrassing  the  right  of  the  gov- 
err^Tnent  to  seize  the  forfeited  groods.  Thnt  may 
551*]  be  done  as  well  by  importers  as  'others. 
They  may  receive  the  goods  or  conceal  them,  and 
the  wronsr  to  the  government  is  preoiaely  tbf> 
same,  whether  the  concealment  is  by  them  or  by 
others  who  were  not  the  importers.  It  cer- 
tainly would  be  most  strancfe  if  the  accessory 
to  a  wrongful  act  were  held  responsible  there- 
for when  the  principal  goes  free.  As  was  said 
in  Graham  v.  Pococky  supra,  the  question  who 
is  liable  for  rcceivinsr,  conceal incr  or  buying  the 
shingrles  is  a  question  to  be  determined  irre- 
spective of  the  inquiry,  who  is  the  principal 
an<l  who  the  ncoessory. 

Finally,  it  is  argued  that  the  act  of  1823  (5 
2)  was  repealed  by  the  act  of  July  18,  1866 
(14  Stat,  at  L.  178)  entitled  "An  Act  Further 
to  Prevent  Smuggling,  and  for  other  purposes,** 
the  4th  section  of  which  enacted  "that  if  any 
person  shall  fraudulently  or  knowingly  import 
or  bring  into  the  United  States  any  goods, 
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wares,  or  merchandise  contrary  to  law,  or  shall 
receive,  conceal,  buy,  sell,  or  in  any  manner 
facilitate  the  transportation  or  concealment  or 
sale  of  such  goods,  wares  or  merchandise  after 
their  importation,  knowing  the  same  to  have 
been   imported   contrary  to  law,   such  goods, 
wares,  and  merchandise  shall  be  forfeited,  and 
he  or  she  shall,  on  conviction  thereof  before  any 
court  of   competent   jurisdiction,   be   fined   in 
any  sum  not  exceeding  $5,000  nor  less  than  $50, 
or  be  imprisoned  for  any  time  not  exceeding 
two  years,  or  both,  at  the  discretion  of  such 
court."    The  43d  section  of  that  act  enacted 
that  all  other  acts  and  parts  of  acts  conflicting 
with  or  supplied  by  it  should  be  repealed.    It 
is  now  insisted  that  the  act  of  1823  was  in  con- 
flict with  this  act,  or,  if  not,  that  it  was  sup- 
plied by  it.    Very  clearly,  however,  this  is  not 
maintainable.    The  act  of  1823  was,  as  we  have 
seen,  remedial  in  its  nature.     Its  purpose  was 
to   secure   full   compensation   for   interference 
with  the  rights  of  the  United  States.    The  act 
of  1866  (14  Stat,  at  L.  179)  is  strictly  penal, 
not  at  all  remedial.     It  was  avowedly  enacted 
further     to    prevent    smuggling.    Its    design, 
therefore,  was  not  to  substitute  new  penalties 
which  might  be  less  onerous  than  the  liabilities 
which  former  acts  had  imposed,  but  to  punish 
as  a  crime  that  which  before  had  subjected  its 
perpetrator  *to  civil  liability,  or  quasi-  [*552 
civil  liability.  Hence  it  is  cumulative  in  its  char- 
acter rather  than  substitutionary.  If  it  has,  in- 
deed, only  supplied  what  was  enacted  in  1823, 
then  a  party  who  conceals  goods  illegally  im- 
ported and  forfeited  to  the  United  States  is 
subject  to  no  more  than  a  fine  of  $5,000,  with 
possible  imprisonment,  thouph  the  eroods  con- 
cealed and  thereby  wholly  lost  to  the  govern- 
ment may  be  worth  $100,000,  and  this,  though 
the  declared  purpose  of  the  act  was  more  ef- 
fectually to  prevent  smuggling.    This  cannot 
be.    There  is  no  inconsistency  between  a  rem- 
edy for  an  illegal  act  which  works  a  private 
wrong,  securing  pecuniary  compensation,  and 
a  statute  making  the  same  act  a  criminal  of- 
fense and  punishing  it  accordingly.  Were  there 
nothing  more,  then,  in  the  act  of  1866  than 
the  4th  and  the  43d  sections,  we  should  feel 
compelled  to  hold  that  the  2d  section  of  the 
act  of  1823  was  not  repealed  by  it.    But  the 
18th  section  expressly  enacted  that  nothing  in 
the  act  shall  be  taken  to  abridge  or  limit  any 
forfeiture,   penalty,   fine,   liability,   or   remedy 
provided  for  or  existing  under  any  law  then  in 
force,  except  as  in  the  act  was  specially  pro- 
vided.    Certainly  the  act  contains  no  special 
provision  for  the  civil  remedy  given  by  the  act 
of   1823.     It  merely  imposes  punishment  and 
superadds    criminality   to   that   which    before 
was  a  civil  injury.     It  is  said  the  court  will 
not  construe  the  statutes  so  as  to  give  the  ex- 
ecutive department  the  option  to  treat  two  citi- 
zens who  nave  done  the  same  act  affecting  the 
same  cargo  in  such  manner  that  one  statute 
may  be  applied  to  one  and  a  different  statute 
to  another,  thus  causing  different  consequences. 
But  the  true  question  is:  whether  a  wrongdoer 
may   not  be  both   civilly   and   criminally    re- 
sponsible for  the  same  act,  and  it  would  not 
be  strange  if  Congress  had  given  the  option  to 
sue  for  double  values,  or  to  prosecute  for  the 
crime.    The    British    statutes    against    smug- 
firling,  as  we  have  stated,  allow  suits  for  treble 
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Falue  of  goods  illegally  imported  and  harbored, 
or  prosecutions  for  penalties,  at  the  election 
of  the  government.  Our  opinion,  then,  is  that 
the  2d  section  of  the  act  of  1^23  was  not  re- 
553*]  pealed  by  the  act  of  1866,  'certainly  not 
so  as  to  affect  this  suit,  brought  to  enforce  lia- 
bilities incurred  before  the  later  act  was  passed. 
The  judgment  is  affirmed. 

Mr.  Justice  Field*  dissenting: 
I  am  compelled  to  dissent  from  the  judgment 
of  the  court  in  this  case. 
I  am  of  opinion: 

1.  That  the  penalty  of  the  2d  section  of  the 
statute  of  March  3d,  1823,  is  superseded  and 
repealed  by  the  act  of  July  18th,  1866; 

2.  That  if  the  penalty  be  not  thus  repealed, 
the  provisions  of  the  section  are  not  applicable 
to  importers;  and, 

3.  That  if  the  penalty  be  in  force,  and  the 
section  be  applicable  to  importers,  the  court  be- 
low erred  in  ruling  that  the  knowledge  by  the 
defendants  requirS  by  the  section,  to  subject 
them  to  the  penalty  prescribed,  could  be  con- 
clusively presumed  from  the  knowledge  pos- 
sessed by  their  partner. 

The  2d  section  of  the  statute  of  1823,  under 
which  the  defendants  are  charged,  is  directed 
against  the  receiving,  the  concealing,  and  the 
buying  of  goods  illegally  imported  and  liable  to 
seizure.  It  is  not  directed  against  anything 
else.  Whoever  does  one  of  these  three  things, 
knowing  that  the  goods  have  been  illegally  im- 
ported, and  are  liable  to  seizure  under  any 
act  relating  to  the  revenue,  is  subject,  on  con- 
viction thereof,  to  a  penalty  of  double  the 
amount  or  value  of  the  goods.  3  Stat,  at  L. 
781. 

The  statute  of  July  '18th,  1866  ( 14  Stat,  at 
L.  179),  in  its  4th  section,  embraces  not  merely 
the  three  things  designated  in  the  statute  of 
1823,  but  several  other  things  not  thus  desig- 
nated in  connection  with  the  illegal  importation 
of  goods,  or  the  disposal  of  such  goods ;  and  it 
prescribes  for  each  a  different  penalty  from 
that  provided  in  the  first  statute.  It  is  directed 
against  the  fraudulent  importation  of  goods  as 
well  as  against  receiving,  concealing,  and  buy- 
554*]  ing  them  after  they  are  thus  'imported. 
It  further  includes  what  is  omitted  in  the  stat- 
ute of  1823 — ^the  selling  of  such  goods  and  facili- 
tating their  transportation,  concealment,  and 
sale.  It  also  declares  that  such  goods  shall  be 
fdrfeited,  and  that  every  person  who  does  any 
one  of  the  things  enumerated,  shall,  on  con- 
viction fhereof.  he  subjected  to  «  fine  in  a  sum 
not  exceeding  $5,000,  nor  less  than  $50,  or  to 
imprii»onment  not  exceeding  two  years,  or  to 
both,  in  the  discretion  of  the  court.  This  is 
not  all ;  the  statute  declares  'that  present  or 
past  possession  of  the  goods  by  the  defendant 
shall  be  suflicient  evidence  to  authorize  his  con- 
viction, unless  such  possession  be  explained  to 
the  satisfaction  of  the  jury. 

The  statute  of  1866,  as  thus  appears,  is 
much  broader  in  its  provisions  than  the  stat- 
ute of  1823.  It  supplements  the  first  statute 
by  including  as  offenses  acts  there  omitted 
though  equally  connected  as  those  designated 
with  the  disposal  of  goods  illegally  imported, 
and  by  providing  a  rule  of  evidence  which  ren- 
ders it  less  difficult  for  the  government  to  en- 
force the  prescribed  penalties.  Had  the  stat- 
ute of  1866  stopped  here,  there  would  be  no  pre- 
13  Waix. 


tense  that  it  conflicts  with  the  statute  of  1823. 
But  it  does  not  stop  here;  it  goes  further  and 
changes  the  punishment  for  the  offenses  desig- 
nated. By  tne  first  statute,  the  receiving,  con- 
cealing, or  buying  any  goods  by  a  person 
knowing  them  to  be  illegally  imported  and  lia- 
ble to  seizure  under  any  revenue  act,  is  punish- 
able by  a  forfeiture  of  double  the  value  of  such 
goods.  By  the  second  statute,  the  receiving, 
concealing,  or  buying  goods  after  their  impor- 
tation, by  a  person  knowing  them  to  have  been 
imported  contrary  to  law,  is  punishable  by 
fine  and  imprisonment,  or  both,  at  the  discre- 
tion of  the  court.  In  both  acts  the  same  of- 
fenses are  designated,  for  the  liability  to  seiz- 
ure attends  all  illegal  importation,  and  a 
knowledge  of  this  latter  fact  necessarily  in- 
cludes the  other.  Both  acts  are  penal;  the 
first  equally  so  as  the  last,  for  it  does  not  go 
for  the  value  of  the  goods,  or  indemnification 
to  the  government,  but  for  the  enforcement  of 
a  penalty  upon  a  party  offending  in  any  of  the 
particulars  mentioned.  *The  verjr  defini-  [*555 
tion  of  a  penal  statute  is  that  it  is  a  statute 
which  innicts  a  penalty  for  the  violation  of  its 
provisions.  It  is  admitted  in  the  opinion  of  the 
majority  of.  the  court  that  the  offenses  desig- 
nated in  the  act  might  be  prosecuted  by  infor- 
mation or  indictment;  an  admission  which 
seems  to  me  to  be  inconsistent  with  the  posi- 
tion that  the  act  is  not  penal.  I  have  not  been 
aware  that  an  information  or  an  indictment 
could  be  founded  on  any  statute  which  was  not 
penal  in  its  character. 

Different  pimishments  being  prescribed  for 
the  same  offenses  by  the  two  statutes,  the  latter 
statute  must  be  held  according  to  all  the  au- 
thorities, to  have  superseded  and  repealed  the 
penalty  prescribed  by  the  first  statute.  Such 
was  the  imaniVnous  decision  of  this  court  in 
Norris  v.  Crocker,  13  How.  429,  a  case  which 
does  not  differ  from  this  in  any  essential  par- 
ticular. That  was  an  action  of  debt  to  recover 
a  penalty  prescribed  by  the  4th  section  of  the 
act  of  Congress  of  1793,  respecting  fugitives 
from  justice  and  persons  escaping  from  the 
service  of  their  masters.  That  section  declared 
'that  any  person  who  should  knowingly  and 
willingly  obstruct  or  hinder  the  claimant,  his 
agent  or  attorney  in  seizing  or  arresting  the 
fugitive  from  labor,  or  should  rescue  him  from 
such  claimant,  agent  or  attorney  when  arrested 
pursuant  to  the  authority  given  by  the  act,  or 
should  harbor  or  conceal  him  after  notice  that 
he  was  a  fugitive  from  labor,  should  for  each 
of  these  offenses  forfeit  and  pay  the  sum  of 
$500,  to  be  recovered  in  an  action  of  debt. 

Pending  the  action  brought  under  this  sec- 
tion. Congress,  in  1850,  passed  an  act  amend- 
atory of  and  supplementary  to  the  act  of  Feb- 
ruary, 1793.  the  7th  section  of  which  embraced 
the  same  offenses  specified  in  the  act  of  1793, 
and  created  new  offenses  and  prescribed  as  a 
punishment  for  each  offense  fine  and  imprison- 
ment upon  indictment  and  conviction  of  the  of- 
fender; the  fine  not  to  exceed  $1,000  and  the 
imprisonment  not  to  exceed  six  months. 

For  obstructing  the  claimant  or  rescuing  the 
fugitive,  or  harboring  him,  the  net  of  1791  dp- 
clared  that  the  offender  'should  "for-  [*556 
feit  and  pay"  for  each  offense  a  specified  sum, 
and  authorized  its  recovery  by  civil  action.  For 
the  same  offenses  of  obstructing  the  claimant, 
rescuing  the  fugitive,  or  harboring  him,  as  well 
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as  for  offenses  of  a  similar  character,  the  act 
of  1850.  declared  that  the  offender  should  he 
punished  by  fine  and  imprisonment,  and  that 
this  punishment  should  be  enforced,  upon  in- 
dictment and  conviction. 

The  act  of  1850  contained  no  repealing  clause 
in  terms,  yet  the  court  held  unanimously  that 
it  was  repugnant  to  the  act  of  1793,  and  nec- 
essarily operated  as  a  repeal  of  the  penalty  of 
that  act.  That  case  is  not  distinguishable  in 
principle  from  the  case  at  bar.  The  act  of 
1793,  like  the  act  of  1823,  prescribed  a  penalty 
recoverable  by  civil  action.  The  act  of  1850, 
like  the  act  of  1866,  prescribed,  for  the  oflfenses 
designated,  fine  and  imprisonment  enforceable 
by  indictment. 

It  was  urged  with  great  force  in  the  case  of 
Crocker  v.  Norris,  supra,  on  the  part  of  the 
government,  that  the  act  of  1850  only  added 
cumulative  remedies,  and  was  enacted  to  give 
greater  facilities  to  the  master  of  the  slave  in 
securing  the  fugitive;  that  it  was,  as  its  title 
indicated,  amendatory  of  and  supplementary  to 
the  original  act,  and  was  designed  to  carry 
more  effectually  into  execution  a  provision  of 
the  Constitution,  and  it  could  not  oe  supposed 
that  Congress  having  this  object  in  view,  in- 
tended to  repeal  the  act  of  1893,  and  wipe  out 
liabilities  incurred  under  that  act,  and  thus 
deprive  the  master  of  rights  of  action  in  suits 
then  pending;  but  the  court  thought  other- 
wise, Mr.  Justice  Catrcm  delivering  its  opinion, 
and  observing  that,  *'as  a  general  rule,  it  was 
not  open  to  controversy,  that,  where  a  new 
statute  covers  the  whole  subject-matter  of  an 
•old  one,  adds  offenses,  and  prescribes  different 
penalties  for  those  enumerated  in  the  old  law, 
that  the  former  statute  is  repealed  by  implica- 
tion, as  the  provisions  of  bot^  cannot  stand 
together." 

The  court  did  not  seem  to  think  that  the  fact 
that  the  penalty  designated  in  the  act  of  1793 
was  enforced  by  a  civil  action,  and  the  penalty 
designated  in  the  act  of  1850  was  enforced  by 
indictment,  made  any  difference.  In  principle, 
tS57*]  'the  mode  of  enforcement  could  not  alter 
the  substantial  and  important  fact  that  the  pen- 
alty for  the  same  offense  was  changed,  and 
that  by  the  change,  the  sovereign  power  which 
•created  the  original  law  had  declared  that  its 
penalties  should  no  longer  be  enforced. 

If  there  were  no  other  provisions  of  law  than 
"the  two  sections  mentioned  of  the  acts  of  1823 
and  1866  before  us,  I  should  not  hesitate  to  re- 
peat the  language  of  this  court  in  N orris  v. 
Crocker,  that  it  is  not  open  to  controversy  that 
the  latter  act  repeals  the  penalty  prescribed 
by  the  former.  But  there  is  another  provision 
of  law  which  removes,  as  it  appears  to  me,  all 
possible  doubt  as  to  the  intention  of  Congress. 
The  43d  section  repeals  several  acts  by  name, 
and  also  "all  other  acts  and  parts  of  acts  con- 
flicting with  or  supplied  by  this  act." 

Now,  in  my  judgment,  it  does  not  admit  of 
any  question  that  an  act  like  that  of  1866, 
which  declares  that  certain  specified  offenses 
shall  be  punished  by  fine  or  imprisonment,  or 
1)oth,  does  conflict  with  an  act  like  that  of 
1823,  which  provides  that  the  same  offenses 
shall  be  punished  by  a  forfeiture  of  don^o  the 
-value  of  the  goods  in  respect  to*  which  the  of- 
fenses are  committed.  And  it  appears  to  me 
that  I  have  pointed  out  several  particulars  in 
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which  omissions  of  the  act  of  1823  are  supplied 
by  the  act  of  1866. 

The  18th  section  of  the  act  of  1866,  which 
is  supposed  by  tbe  majority  of  the  court  to  pre- 
serve the  penalty  of  the  act  of  1823,  does,  in 
my  judgment,  when  read  in  connection  with 
other  provisions,  have  directly  an  opposite  ef- 
fect. That  section  declares  "that  nothing  in 
the  act  shall  be  taken  to  abridge  or  limit  any 
forfeiture,  penalty,  fine,  liability,  or  remedy 
provided  for  or  existing  under  any  law  now  in 
force,  except  as  herein  otherwise  specially  pro- 
vided." This  means,  as  I  read  it,  that  the  same 
punishments  prescribed  by  law  then  in  force, 
without  abridgement  or  limitation;  that  is,  in 
kind  and  extent  and  mode  of  enforcement, 
shall  continue  to  exist,  unless  for  such  offenses 
other  penalties  and  reinedies  are  specially  pro- 
vided; and  this  is  equivalent  to  declaring  that 
such  punishments  and  remedies  'shaJl  [*558 
not  continue  to  exist  when  other  special  provi- 
sions are  made  on  the  subject. 

But  if  1  am  mistaken  in  this  construction, 
and  Congress  did  actually  contend  this  strange 
and  anomalous  legislation,  that  for  the  offenses 
designated  there  should  be  three  distinct  pun- 
ishments inflicted:  (1)  By  a  forfeiture  of 
double  the  value  of  the  goods  illegally  im- 
ported; (2)  by  a  forfeiture  of  the  goods  them- 
selves; and  (3)  by  fine,  which  may  go  from  $50 
to  $5,000,  or  by  imprisonment,  which  may  ex- 
tend to  two  years,  or  by  both;  then  I  contend 
that  the  act  of  1823  does  not  apply  to  the  de- 
fendants in*  this  case.  They  were  the  importers 
of  the  gpods  for  double  the  value  of  which 
they  are  sued;  and  the  section  applies  only  to 
offenses  committed  after  their  importation.  It 
is  directed  against  the  offenses  of  receiving, 
concealing  or  buying  the  goods  with  knowledge 
of  their  having  been  illegally  imported  and  be- 
ing liable  to  seizure.  There  are  numerous  other 
acts  providing  punishment  for  all  forms  of  il- 
legal importation.  This  act  was  only  intended 
to  reach  those  who,  after  the  original  offenso 
was  committed,  in  some  way  aided,  with  knowl- 
edge of  that  offense,  in  keeping  the  goods  out  of 
the  reach  of  the  government.  The  language 
used  is  inappropriate  and  inapt  to  describe  an 
act  of  the  illegal  importer.  It  is  limited  to  an 
act  done  after  the  illegal  importation.  It  re- 
quires knowledge  of  such  importation,  which, 
as  counsel  observes,  it  would  be  absurd  to  re- 
quire of  the  illegal  importer  himself.  He  re- 
ceives his  own  goods  in  the  act  of  importation, 
not  afterwards ;  he  cannot  buy  them  of  himself ; 
and  if  he  conceals  them  it  is  only  an  act  in 
execution  of  the  original  offense. 

The  language  is  appropriate  to  describe  an 
offense,  which  is,,  in  its  nature,  accessorial  after 
the  fact,  and  counsel  have  cited  several  in- 
stances of  lofiislation,  where  simil<»r  langua^ 
has  always  been  held  applicable  only  to  acces- 
sories after  the  fnct.  Thus  in  the  Crimes  Act 
of  1790  (1  Stat.  116,  8  17),  it  is  enacted  "that 
if  any  person  shall  receive  or  buy  any  goods" 
stolen  from  'another  **knowing  the  same  [•559 
to  be  stolen"  he  shall  be  subjected  to  like  punish- 
ment as  in  case  of  larceny.  No  one  has  ever  sup- 
posed that  this  language  was  applicable  to  the 
act  of  the  original  offender.  So  m  the  general 
postoflice  act  of  1825  (4  Stat,  at  L.  114)  it  is 
enacted  in  the  45th  section  "that  if  any  person 
shall  buy,  receive  or  conceal"  any  article  men- 
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tioned  in  a  previous  section,  "knowing  the 
same  to  have  been  stolen  or  embezzled  from 
the  mail/'  he  shall  be  fined  and  imprisoned.  It 
has  never  been  thought  that  the  purchaser,  re- 
ceiver or  concealer  of  the  stolen  property,  with 
knowledge  of  the  larceny,  was  any  other  than 
an  accessory  after  the  fact.  17.  fif.  v.  Crane,  4 
McLean,  317;  U.  8.  v.  Keene,  5  McLean,  509. 

So  in  the  act  of  1825,  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  (4 
Stnt.  at  L.  116,  §  8),  it  is  enacted  that  if  any 
person  upon  the  high  seas  shall  **buy,  receive, 
or  conceal"  any  money,  goods,  bank  notes  or 
other  effects,  subject  to  larceny,  feloniously 
taken,  or  stolen  from  another,  "knowing  the 
same  to  have  been  taken  or  stolen"  he  shall  be 
deemed  guilty  of  a  misdemeanor  and  be  pun- 
ished by  fine  and  imprisonment.  And  the  act 
shows,  on  its  face,  that  the  language  was  in- 
tended only  for  the  offense  of  an  accessoi-y,  for 
it  declares  that  the  person  offending  may  be 
prosecuted,  although  the  principal  offepder 
chargeable  or  charged  with  the  larceny  shall 
not  have  been  prosecuted  or  convicted. 

In  all  these  cases  the  receiver,  the  concealer 
and  the  buyer  are  accessories  after  the  fact, 
and  the  langustge  would  be  inappropriate  if 
applied  to  them  in  any  other  character;  and 
in  the  present  case  it  would  be  extending,  in 
my  judgment,  the  construction  of  a  penal  stat- 
ute beyond  all  precedent  to  apply  these  terms, 
in  the  act  of  1823,  to  the  original  importers. 

The  act  which  the  illegal  importer  is  likely 
to  do,  after  the  importation,  is  to  sell  the 
goods,  but  the  statute  of  1823  does  not  make 
the  act  of  selling  them  an  offense.  The  stat- 
ute of  1866  does,  however,  remedy  this  defect, 
560*]  which  is  •one  evidence,  among  others, 
that  it  was  intended  to  supply  the  deficiencies 
of  the  original  act,  and  thus  supersede  it. 

The  declaration  in  the  case  in  the  counts, 
upon  which  double  the  value  of  the  goods  is 
eharged,  does  not  allege  that  the  defendants  il- 
legally imported  the  goods,  but  that  such  im- 
portation was  made  by  persons  imknown,  and 
that  the  defendants,  knowing  of  the  illegal  im- 
portation received,  concealed,  and  bought  them. 
Yet  it  appears  that  the  entire  action  of  the 
court  on  the  trial,  and  its  instructions  to  the 
jury,  proceeded  upon  the  supposition  that  the 
defendants  and  the  absent  partner  were  the 
owners  of  the  goods,  and  that  the  defendants 
made  the  importation.  It  is  expressly  stated 
in  the  bill  of  exceptions  that  no  attempts  were 
made  by  either  of  the  defendants,  or  any  per- 
son connected  with  them,  to  conceal  the  prop- 
erty imported,  or  in  any  way  to  interfere  with 
the  exercise  of  the  power  of  seizing  it.  The 
case  rests,  therefore,  entirely  upon  tne  alleged 
acts  of  receiving  and  buying. 

If  the  penalty  of  the  act  of  1823  be  not  su- 
perseded and  repealed,  and  the  words  used  in 
that  act  are  susceptible  of  the  application  made 
of  them,  I  am  still  of  opinion  tbnt  the  judsrment 
should  be  reversed,  for  the  ruling  of  the  court 
below,  that  the  knowledge  of  the  illegal  impor- 
tation by  the  defendants,  required  by  the  act, 
was  to  be  conclusively  presumed  from  the 
knowledge  possessed  by  their  partner.  The  in- 
struction of  the  court  clearly  went  to  this  ex- 
tent. After  stating  hypotlietically  to  the  jury 
thai"  if  certain  matters  were  done  bv  Leman 
Stockwell,  the  shingles  sent  by  him  from  New 
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Brunswick  to  Bangor  were  illegally  imported, 
the  court  instructed  them  as  follows  : 

"This  being  a  civil  action,  and  not  a  criminal 
prosecution,  the  knowledge  of  one  of  the  firm 
on  these  matters  in  this  suit  is  to  be  deemed 
the  knowledge  of  the  defendants,  his  copartners 
in  the  shingle  business. 

"If  Leman  Stockwell,  as  a  member  of  the 
firm  engaged  in  the  shingle  business,  at  the 
time  of  the  importations  and  reception  of  the 
shingles  at  Bangor,  knew  that  they  were  prov- 
ince shingrles,  liable  to  duty  and  seizure,  and 
illegally  'imported,  it  is  not  necessary  [*561 
for  the  government  to  prove  that  the  defendants 
personally  had  actual  knowledge  of  these  facts, 
which  were  then  within  the  knowledge  of  their 
partner,  Leman  Stockwell." 

Here  the  court  tells  the  jury  that  the  knowl- 
edge of  one  of  the  firm,  Leman  Stockwell,  is  to 
be  deemed  the  knowledge  of  the  defendants, 
and  that  it  is  not  necessary  for  the  government 
to  prove  that  the  defendants,  personally,  had 
actual  knowledge  of  the  facts,  which  were 
within  the  knowledge  of  their  partner. 

If  this  language  does  not  amount  to  an  in- 
struction that  knowledge  of  the  illegal  importa- 
tion by  the  defendants  is  to  be  conclusively 
presumed  from  the  knowledge  of  their  partner, 
it  is  difficult  to  perceive  what  else  can  be  made 
of  it. 

The  ruling  of  the  court  in  this  respect  goes 
against  all  notions  which  I  have  hitherto  en- 
tertained of  the  law  on  'the  subject  of  imputed 
guilty  knowledge,  and  my  sense  of  justice  re- 
volts against  its  application.  I  cannot  recon- 
cile to  either  law  or  justice  the  doctrine  that  a 
person  can  be  charged  and  punished  for  know- 
ingly doing  a  thing  of  which  he  never  had  any 
actual  knowledge;  and  that  in  a  proceeding  to 
enforce  penalties  imposed  for  knowinerlv  doing 
a  thing  charged,  the  knowledge,  whidi  is  an 
esaentinl  ingredient  of  tlie  offense,  can  be  con- 
clusively imputed  to  him  from  its  possession 
by  another. 

The  claim  in  question,  it  is  to  be  remem- 
bered, is  not  made  for  the  forfeiture  of  the 
goods ;  that  would  follow  from  tne  act  of  illejral 
importation,  without  reference  to  the  parties 
engaged.  Neither  is  it  made  for  the  duties, 
for  the  right  to  them  accrues  to  the  govern- 
ment upon  the  importation.  The  claim  is  not 
for  indemnification,  but  for  penalties  prescribed. 

The  principle  upon  which  partners  are  made 
liable  for  the  acts  of  each  other  is  thnt  en  eh 
partner  is  the  general  agent  of  the  partnership 
in  all  matters  witnin  the  scope  and  objects  of 
the  partnership  business.  The  liability  and  the 
limitations  upon  the  liability  are  measured  by 
the  nature  oi  the 'business  of  the  partnershin. 
The  acts  of  one  partner  beyond  that*busi-  [*562 
ness  will  not  bind  the  firm,  for  his  agency  goes 
not  to  that  extent. 

Nor  will  any  act  of  a  partner,  done  in  viola- 
tion of  law,  bind  his  partners  unless  they  origi- 
nally authorized  or  subsequently  adopted  it. 
^uch  authorization  and  adoption  are  not  mat- 
ters to  be  presumed  from  the  relationship  of 
the  partners  to  each  other,  but  are  to  be  proved 
like  any  other  matters  done  outside  of  the  scope 
of  the  partnership  business,  for  which  liability 
is  sought  to  be  fastened  on  the  firm.  It  will 
often  happen,  owing  to  the  position  of  the  par- 
ties, the  nature  of  the  business,  and  the  c^^f^^- 

499 


531-568 


Supreme  Coubt  or  the  United  States. 


Dec.  Term, 


acter  of  the  act,  that  this  authorization  or 
adoption  will  be  inferred  from  very  slight  ad- 
ditional circumstances.  Thus  in  some  cases  it 
might  be  inferred  that  the  importation  of  good? 
by  one  partner,  without  payment  of  the  duties 
thereon,  was  approved  by  the  other  partners 
from  the  management  taken  by  each  partner 
in  the  affairs  of  the  firm,  and  the  knowledge 
which  such  management  must  give  of  the  pay- 
ments made  and  goods  received.  A  jury  might 
sometimes  even  be  justified  in  inferring  au- 
thority or  approval  of  the  other  partners  from 
their  silence.  But  very  different  evidence  would 
be  required  if,  when  one  partner  made  the  im- 
portation, the  other  was  absent  from  the  coun- 
try or  was  a  silent  partner,  taking  no  part  in 
the  management  of  the  affairs  of  the  firm.  In 
the  present  case  the  importation  of  the  shingles 
by  the  defendants  mignt  have  been  consistent 
with  entire  ignorance  that  they  were  the  prod- 
uct of  New  Brunswick  and,  therefore,  subject 
to  duties.  It  does  not  appear  that  there  was 
anything  in  their  shape  or  character  which 
would  inform  the  defendants  of  their  foreign 
origin,  or  anything  which  would  excite  the  sus- 
picions, even,  of  the  defendants,  on  the  subippt 
Tlioy  were  brought  to  Banjoror  accompanied  by 
the  proper  documentary  evidence  that  they  were 
of  American  origin. 

Leman  Stockwell,  who  was  engaged  in  pur- 
chasing shingles  in  Maine  and  New  Brunswick, 
was  entitled  to  half  the  profits  of  the  partner- 
ship, and  the  illegal  transaction  may  have  origi- 
nated with  him,  to  enlarge  his  share  of  th< 
pro*^ts,  and  all  knowledge  that  the  shincrles 
563*]  were  of  foreign  origin  •may  have  been 
concealed,  by  him  from  the  defendants.  Many 
motives  may  be  suggested  for  such  conceal 
ment.  His  designs  may  have  been  frustrated 
or  endangered  hj  communicating  them  to  his 
partners.  Be  this,  however,  as  it  may,  certain 
it  is  that  such  knowledge  by  them  cannot  be 
presumed  from  the  naked  fact  of  their  partner- 
ship with  him.  Presumptions  are  conclusions 
which  tlie  law  draws  from  a  particular  state  of 
facts,  and  the  law  does  not  draw  from  the  mere 
fact  of  partnership  the  conclusion  that  one 
partner  approves  or  is  cognizant  of  the  illegal 
acts  of  the  other,  but,  on  the  contrary,  the  pre- 
sumption of  innocence,  which  everyone  may 
invoke  for  his  protection  when  accused,  repels 
such  conclusion.  The  doctrine  of  imputed 
knowledge  and,  consequently,  of  imputed  guilt 
in  such  cases,  finds  no  support  in  principle  or 
authority.  The  adjudged  cases  all  speaK  an- 
other language,  without  a  dissentient  voice. 
Even  the  case  of  Regina  v.  Dean,  12  M.  &  W. 
39,  cited  in  the  opinion  of  the  majority,  does 
not  militate  against  this  view.  That  was  an 
information  for  penalties  for  unshipping  goods 
without  payment  of  duties,  knowingly  harbor- 
ing them,  and  removing  them  from  a  place  of 
security.  Under  a  practice  of  the  custom- 
house the  goods  had  been  received  without 
payment  of  the  duties,  an  entry  of  the  contents 
of  the  cases  containing  the  goods  having  been 
made  in  a  book  kept  for  that  purpose  by  the 
officers  of  the  customs.  A  clerk  of  the  defend 
ant  had  removed  the  leaves  in  the.  book  con- 
taining the  entry  and  substituted  other  leaves 
containing  false  entries  of  the  goods.  There 
was  no  direct  evidence  that  the  defendant  had 
been  previously  concerned  in  tampering  with 
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the  book,  nor  was  knowledge  of  the  fraud 
brought  directly  home  to  him;  but  it  appeared 
that  he  had,  or  must  have  derived  benefit 
from  the  fraudulent  transaction.  Under  these 
circumstances  the  court  told  the  jury  that  as 
the  defendant  had  derived  a  benefit  from  the 
fraud,  they  might  infer  knowledge  of  the  fraud 
on  his  part.  On  motion  for  a  new  trial.  Baron 
Alderson,  one  of  the  judges,  said: 

"I  think  there  was  evidence  for  the  jury  of 
the  defendant's  being  acquainted  with  this 
fraud. 

*''He  obtained  possession  of  goods  for  [*664 
which  less  than  the  proper  duty  appeared  to 
have  been  paid.  If  that  were  not  so,  it  was  in- 
cumbent on  him  to  show  that  he  had  paid  the 
full  amount  of  duty.  He  must  have  had  books 
to  show  the  price  of  the  goods,  and  the  amount 
of  duties  payable  in  respect  to  them;  and  those 
books  he  does  not  produce.  He  derives  benefit 
from  the  fraud  and,  therefore,  the  jury  were 
warranted,  in  the  absence  of  evidence  to  the 
confrary,  in  inferring  that  he  had  a  knowledge 
of  it." 

It  is  not  perceived  that  this  case,  where  the 
question  of  knowledge  was  left  to  the  jury, 
can  give  support  to  the  ruling  in  the  case  at 
bar,  which  was  substantially,  as  I  understand 
it,  that  knowledge  must  be  conclusively  pre- 
sumed from  the  fact  of  copartnership. 

The  case  of  Graham  v.  Pocock,  supra,  recently- 
decided  by  the  Privy  Council  in  England,  is  not 
without  bearing  upon  this  case,  for  it  decides 
that  one  partner  cannot  be  subjected  to  a  pen- 
alty for  an  illegal  entry  by  his  partner  of  goods- 
belonging  to  the  partnership  where  he  did  not 
himself  personally  participate  in  such  entry. 
L.  R.  3  P.  R.  C.  345.  The  report  shows  that 
appeals  were  taken  from  judgments  in  two 
actions  brought  upon  an  ordinance  of  the  col- 
ony of  the  Cape  of  Good  Hope.  That  ordi- 
nance provided  that  no  goods  should  be  un- 
laden from  a  ship  in  that  colony  until  entry 
was  made  of  the  goods  and  warrants  were 
granted  for  their  unloading;  that  the  person 
entering  the  goods  should  deliver  to  the  col- 
lector a  bill  of  entry  containing,  among  other 
things,  the  particulars  of  the  quality  and  quan- 
tity of  the  goods ;  and  that  any  goods  taken  or 
delivered  from  a  ship,  by  virtue  of  an  entry  or 
warrant  not  properly  describing  them,  should 
be  forfeited.  The  50th  section  of  the  ordi- 
nance further  provided  that  every  person  who 
should  assist  or  be  otherwise  concerned,  in  the 
unshipping,  landing,  or  removal,  or  the  har- 
boring of  such  goods,  should  be  liable  to  a 
penalty  of  treble  the  value  thereof,  or  to  a  pen- 
alty of  £100,  at  the  election  of  the  officers  of 
the  customs.  •  The  first  action  was  brought  for 
•the  forfeiture  of  goods  imported  by  the  ['565 
respondents;  the  second  action  was  brought  for 
the  penalty  of  treble  the  value  of  the  goods 
under  the  50th  section.  The  facts  of  the  cases 
were  these:  the  respondents,  Pocock  and  Mat- 
thew, were  partners,  doing  business  at  Cape 
Town,  in  the  colony  of  Good  Hope.  Pococac, 
whilst  in  England,  shipped  to  his  partner  at 
Cape  Town  twenty-five  packages  of  glassware 
and  three  carriages.  In  the  carriages  a  lar^ 
number  of  corks  were  packed,  which  were  liable 
to  duty.  When  the  goods  arrived  at  Cape 
Town,  the  respondent,  Matthew,  made  an  entry 
for  the  landing  of  the  glassware  and  carriages^ 
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in  which  no  mention  was  made  of  the  corks. 
For  this  defect  in  the  entry  the  whole  ship- 
ment was  seized.  The  supreme  court  of  the 
Colony  decreed  a  forfeiture  of  the  carriages, 
but  gave  judgmeut  for  the  respondents  in  the 
action  for  the  penidty.  On  appeal  to  the 
Privy  Coxmcil  it  was  contended,  in  the  second 
case,  that  the  respondent,  Matthew,  who  made 
the  entry,  was  liable  to  the  penalty  of  treble 
the  value  of  the  goods,  and  that  Pocock,  who 
was  in  England  at  the  time,  was  answerable 
for  his  partner's  acts;  but  the  court  held  that 
Matthew  was  liable  for  the  penalty,  and  that 
Pocock,  his  partner,  was  not  liable.  Lord 
Caimes,  who  delivered  the  opinion  of  the  court, 
did  not  seem  to  think  that  the  liability  of  Po- 
cock was  a  matter  to  be  considered,  he  not  hav- 
ing participated  in  the  actual  entry.  "I  may 
put  out  of  the  case,"  he  said,  "the  first  respond- 
ent, Pocock,  for  it  was  admitted  that  there  was 
no  case  of  personal  culpability  against  him." 
Personal,  not  imputed,  culpability  was  here  con- 
sidered essential  to  a  recovery  by  the  Crown. 

It  will  be  found  on  examination  of  the  au- 
thorities that  in  all  cases  where  a  principal  or 
partner  has  been  held  liable,  penally  or  crimi- 
nally, for  the  act  of  his  agent  or  partner,  the 
act  was  originally  authorized  or  assented  to,  or 
subseauently  adopted.  The  question  in  such 
cases  lias  always  been  as  to  the  effect  of  certain 
acts  or  employment  as  evidence  of  authoriza- 
tion, assent,  or  adoption,  and  it  has  always 
been  held  a  matter  for  the  jury. 
566*]  •The  cases  of  Rcw  v.  Almon,  6  Burr. 
2686,  and  Attorney  Oeneral  v.  Siddon,  1  Cromp. 
A  J.  220,  usually  cited  against  this  position,  are 
consistent  with  it.  In  the  first  case,  a  bookseller 
was  proceeded  against  for  a  libel  sold  in  his 
bookstore  by  his  servant  in  the  course  of  his 
employment,  and  Lord  Mansfield  held  that  the 
relation  of  the  defendant  to  the  act  of  sale  was 
prima  facie  evidence  to  establish  his  liability, 
but  that  he  might  avoid  it  by  showing  that  "he 
was  not  privy  nor  assenting  to  it  nor  encour- 
aging it."  Here  such  was  the  nature  of  the 
employment  as  to  imply  prima  facie  authoriza- 
tion of  the  sale  and  consequent  publication  of 
the  libel  by  the  master. 

In  the  second  case,  a  trader  was  held  liable 
to  a  penalty  for  the  illegal  act  of  his  servant 
done  m  conducting  his  business  with  a  view  to 
protect  smuggled  goods,  although  absent  at  the 
time.  The  case  was  an  information  for  pen- 
alties, the  second  count  of  which  charged  that 
the  defendant  had  harbored  and  concealed 
property  upon  which  duties  had  not  been  paid. 
The  court  placed  great  reliance  upon  the  fact 
that  the  possession  of  the  property  without  ex- 
planation was  prima  facie  evidence  to  warrant 
conviction,  and  that  the  special  circumstances 
detailed  in  connection  with  the  transaction  and 
the  employment  of  the  servant  presented  a 
prima  facie  case  of  authorization  by  the  master. 

There  are  numerous  cases  where  a  principal 
or  partner  will  be  held  liable  for  the  fraud  of 
an  assent  or  partner  although  entirely  ignorant 
of  the  fraud,  as  where  goods  are  obtained  by 
fftLse  and  fraudulent  representation;  but  the 
liability  in  such  cases  proceeds  upon  the  ground 
that  the  title  to  the  property  in  fact  never 
passed  to  principal  or  partnership.  Kilhy  v. 
WiUon,  1  Rv.  A  M.  178;  Irving  v.  Motly,  7 
Bing.  543;  Root  v.  French,  13  Wend.  670;  Cary 
V  Moiailing,  1  Hill,  311. 
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So  a  principal  or  partner  will  sometimes  be 
held  liable  for  the  fraud  of  the  agent  or  part- 
ner, which  was  not  authorized,  where  the  fruits 
of  the  fraud  are  retained;  but  the  liability  in 
these  cases  proceeds  upon  the  ground  that  one 
cannot  *claim  immunity  by  reason  of  the  [*567 
fraud  and,  at  the  same  time,  enjoy  the  benefits 
of  the  transaction.  These  cases  properly  fall 
under  the  head  of  implied  aoption  of  the  act  of 
the  agent  or  partner.  Bennett  v.  Judson,  21  N. 
Y.  238;  Veazie  v.  Williams,  8  How.  134,  137. 

So,  sometimes,  a  principal  or  partner  will  be 
held  liable  where  an  agent  or  partner  is  allowed 
to  exhibit  an  apparent  authority  which  he  does 
not  possess,  and,  in  consequence,  fraudulently 
obtains  the  property  or  services  of  third  par- 
ties ;  but  the  liability  in  such  cases  proceeds 
upon  the  principle  that  where  one  of  two  inno- 
cent parties  must  suffer,  the  party  who  by  his 
acts,  clothes  the  agent  with  the  apparent  au- 
thority, and  thus  enables  him  to  commit  the 
fraud,  ought  to  suffer.  Locke  v.  Steams,  1 
Met.  560;  Story,  Part.  §  108;  Story,  Ag.  443; 
Hern  v.  Nichols,  I  Salk.  289. 

In  all  these  cases  the  principals  or  partners 
are  held  liable  only  to  make  good  the  loss  oc- 
casioned bv  the  fraudulent  act  of  the  agent  or 
partner.  The  rule  which  governs  these  cases 
has  no  application  to  an  action  for  penalties, 
which  goes  not,  as  already  stated,  for  compen- 
sation or  indemnification,  but  for  punishment. 
Where  penalties  which  are  punitive  and  not 
mere  liquidated  damages  are  concerned,  there 
must,  in  all  cases,  be  personal  culpability  aris- 
ing from  original  authorization  of  the  fraudu- 
lent act,  or  assent  to  it,  or  its  subsequent  adop- 
tion with  knowledge.  This  principle  is  of  the 
highest  importance,  and  its  conservation  is 
essential  to  a  just  administration  of  the  law. 
As  this  principle  was  disregarded  in  the  trial 
of  this  case  in  the  court  below,  /  think  the 
judgment  should,  on  that  account,  as  well  as 
for  the  other  reasons  stated,  he  reversed  and 
the  cause  remanded  for  a  new  trial, 

Mr.  Justice  Miller,  concurring: 
I  concur  in  this  opinion  on  the  ground  that 
the  statute  of  1823  was  repealed  by  that  of 
1866,  and  on  the  point  that  the  act  of  1823, 
when  in  *force,  was  not  applicable  to  [*568 
fraudulent  importers.  I  express  no  opinion  as 
to  the  instructions  imputing  knowledge  of  the 
guilty  partner  to  the  others. 

Mr.  Justice  Bradley,  concurring: 

I  concur  in  the  foregoing  opinion ;  dissenting 

from  the  opinion  of  the  court,  on  all  the  points 

taken  therein. 


THE  PHCENIX  MUTUAL  LIFE  INSURANCE 
COMPANY,  Appt., 

V, 

ELIZABETH  A.  BAILEY. 

(See  S.  C.  13  Wall.  616-628.) 

Suit  to  recover  life  insurance — equity  has  no. 
jurisdiction  of  a  legal  demand. 

1.  Where  the  obligation  to  pay  becomes  fixed  and 
absolute,  as  by  the  death  of  a  party  whose  life  la 
<nsiiror1.  the  sums  Insured  become  a  purely  legal 
demand. 

2.  Where  a  party  has  a  good  defense  at  law  to  "a 
purely  legal  demand'*  he  cannot  resort  to  a  court 
of  eqaity  for  relief. 
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Dec.  Term, 


[No.  76.] 

Argued  Nov.  16  and  17,  1871.     Decided  Dec. 

11,  1871. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  case  is  stated  by  the  court. 

Messrs.  J.  M.  Carlisle,  J.  D.  MoPherson, 
and  W.  8.  Cox,  for  appellant: 

The  jurisdiction  of  courts  of  equity  to  compel 
the  delivery  up  to  be  canceled,  of  agreements, 
etc.,  obtained  ttirough  false  and  fraudulent  rep- 
resentations, is  well  established. 

Adams,  Eq.  174;  Story,  Eq.  Jur.  §  692. 

Insurance  cases  are  particularly  within  this 
jurisdiction.     Ad.  Eq.  176. 

Messrs.  R.  B.  WasMnKton  and  W.  D. 
Davidge,  for  appellee: 

The  appellant  is  not  entitled  to  equitable  re- 
lief. There  is  a  complete  defense  in  law  in 
favor  of  the  appellant,  if  the  allegations  of  the 
bill  are  true.  The  issues  of  fact  raised  in  the 
cause  are  peculiarly  suited  for  the  determina- 
tion of  the  jury;  and  even  if  a  court  of  equity 
has  discretion  to  entertain  the  case,  that  dis- 
cretion should  not  be  exercised. 

A  court  of  law  is  the  proper  tribunal,  where 
the  question  to  be  tried  is  whether  a  represen- 
tation was  true  or  false,  material  or  immaterial. 

Alexander  v.  Muirhead,  2  Des.  62;  Ins.  Co. 
V.  Delevan,  8  Paige,  419;  Home  Ins.  Co.  of  N. 
Y.  V.  Stanchfield,  5  Am.  Law  Rev.  564. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court:  • 

Policies  of  life  insurance  are  governed,  in 
some  respects,  by  different  rules  of  construction 
from  those  applied  by  the  courts  in  case  of 
policies  against  marine  risks  or  policies  against 
loss  by  fire. 

Marine  and  fire  policies  are  contracts  of  in- 
demnity, by  which  the  claim  of  the  insured  is 
commensurate  with  the  damages  he  sustained  by 
619*]  the  loss  of,  or  injury  to,  the  property  •in- 
sured. Such  being  the  nature  of  the  contract. 
it  is  clear  that  an  absolute  sale  of  the  property 
insured,  prior  to  the  alleged  disaster,  is  a  good 
defense  to  an  action  on  the  policy,  as  the  in- 
sured cannot  justly  claim  indemnity  for  the 
loss  of  or  injury  to  property  in  which  he  had 
no  insurable  interest  at  the  time  the  loss  or  in- 
jury occurred. 

Life  insurances  have  sometimes  been  con- 
strued in  the  same  way,  but  the  better  opinion 
is  that  the  decided  cases  which  proceed  upon 
the  ground  that  the  insured  must  necessarily 
have  some  pecuniary  interest  in  the  life  of  the 
cestui  qui  vie  are  founded  in  an  erroneous  view 
of  the  nature  of  the  contract ;  that  the  contract 
of  life  insurance  is  not  necessarily  one  merely 
of  indemnity  for  a  pecuniary  loss,  as  in  marine 
and  fire  policies;  that  it  is  sufficient  to  show 
that  the  policy  is  not  invalid  as  a  wager  policy, 
if  it  appear  that  the  relation,  whether  of  con- 
sanguinity or  of  affinity,  was  such,  between  the 
person  whose  life  was  insured  and  the  bene- 
ficiary named  in  the  policy,  bs  warrants  the 
conclusion  that  the  beneficiary  had  an  interest, 
whether  pecuniary  or  arising  from  dependence 
or  natural  affection,  in  the  life  of  the  person 
insured.  Dalby  v.  India  d  Lon.  Ins.  Co.  15 
0.  B.  365;  Loomis  v.  Eagle  L.  A  H.  Iris.  Co. 
(i  (^lay,  396;  Lord  v.  Dall,  12  Mass.  118;  Tren- 
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ion  L.  d  F.  Itis.  Co.  v.  Johnson,  4  Zab.  5/6; 
Rawls  V.  Am.  L.  Ins.  Co.  36  Barb.  357,  27  N. 
1.  282. 

Insurers  in  such  a  policy  contract  to  pay  a 
certain  sum,  in  the  event  therein  specified,  in 
consideration  of  the  payment  of  the  stipulated 
premium  or  premiums,  and  it  is  enough  to  en- 
title the  insured  to  recover  if  it  appear  that  the 
stipulated  event  has  happened,  and  that  the 
party  effecting  the  policy  had  an  insurable  in- 
terest, such  as  is  described,  in  the  life  of  the 
person  insured  at  the  inception  of  the  contract, 
as  the  contract  is  not  merely  for  an  indemnity, 
as  in  marine  and  fire  policies. 

Two  policies  for  insurance  upon  the  life  of 
Albert  W.  Bailey,  the  husband  of  the  appellee, 
were  issued  by  the  appellants,  and  made  pay- 
able to  the  appellee  m  ninety  days  after  due 
notice  and  proof  of  the  death  of  the  husband. 
He  died  on  the  11th  of  October  followiner.  and 
due  notice  of  that*event  was  given  to  the  [•620 
appellants  by  the  appellee,  to  whom  the  siuns  in- 
sured, amounting  to  $10,000,  were  payable,  but 
they  refused  to  pay  the  same,  upon  the  ground 
that  the  policies  were  obtained  by  fraudulent 
misrepresentations  and  by  the  fraudulent  sup- 
pression of  material  facts.  They  not  only  re- 
fused to  pay  the  sums  insured,  but  instituted 
the  present  suit  in  equity  to  enjoin  the  appellee 
from  assigning  or  in  any  manner  disposiner  of 
the  policies,  and  also  prayed  that  she  might  ba 
compelled  by  the  decree  of  the  court  to  deliver 
up  the  policies  to  be  canceled,  and  for  further 
relief.  Process  was  issued  and  served  and  the 
respondent  appeared  and  answered,  denying  all 
the  charges  set  forth  in  the  bill  of  complaint, 
and  alleging  that  the  complainants  were  bound 
to  pay  her  the  entire  sums  insured  in  the  re- 
spective policies.  Proofs  were  taken  on  both 
sides,  and  the  cause  having  been  duly  trans- 
ferred to  the  general  term,  the  parties  proceeded 
to  final  hearing,  and  the  supreme  court  of  the 
district  entered  a  decree  dismissing  the  bill  of 
complaint  with  costs,  but  without  prejudice, 
and  the  complainants  appealed  to  this  court. 

Fraudulent  misrepresentations  and  the  fraud- 
ulent suppression  of  material  facts  are  the 
principal  grounds  alleged  for  the  relief  prayed 
m  the  bill  of  complaint,  and  it  must  be  conceded 
that  the  proofs  introduced  by  the  complainants 
tend  strongly  to  support  the  allegations  which 
contain  those  charges.  Those  allegations  in  the 
bill  of  complaint  are  denied  in  the  answer,  and 
the  respondent  has  introduced  proofs  in  sup- 
port of  those  denials,  but  it  is  not  going  too  far 
to  say  that  the  weight  of  the  evidence,  as  ex- 
hibited in  the  record,  is  adverse  to  the  preten- 
sions of  the  respondent,  nor  does  it  appear  that 
any  different  views  were  entertained  by  the 
subordinate  court.  Grant  all  that,  and  still  it 
does  not  follow  that  the  decree  in  the  court  be- 
low is  erroneous,  as  the  bill  of  complaint  may 
well  have  been  dismissed  upon  grounds  wholly 
disconnected  from  the  merits  of  the  controversy. 
Suits  .in  equity,  the  judiciary  act  provides, 
shall  not  be  sustained  in  either  of  the  courts  of 
the  United  States  in  any  case  where  plain,  ade- 
quate and  complete  remedy  may  be  *had  [*621 
at  law,  and  the  same  rule  is  applicable  where  the 
suit  is  prosecuted  in  the  chancery  court  of  this 
district.  Hipp  v.  Bahiny  19  How.  271,  15  L.  ed. 
633;  Parker  v.  W.  L.  Cotton  d  Woolen  Co.  2 
Black,  545,  17  L.  ed.  333;  Boyoe  t.  Grundy,  3 
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Pet.  210;  Oravea  v.  Ins,  Co,  2  Cranch,  444;  1 
Stat,  at  L.  82. 

Much  consideration  was  given  to  the  con- 
struction of  that  section  of  the  judiciary  act 
in  the  case  first  referred  to,  and  also  to  the 
question  whether  a  party  seeking  to  enforce  a 
legal  ri^ht  could  resort  to  equity  in  the  first  in- 
stance in  a  controversy  where  his  remedy  at 
law  is  complete,  and  the  court,  without  hesita- 
tion, came  to  the  conclusion  that  he  could  not, 
if  his  remedy  at  law  was  as  practical  and  as 
efiieient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity. 

Most  of  the  leading  authorities  were  carefully 
examined  on  the  occasion  and  the  court  cam" 
to  the  following  conclusion,  which  appears  to 
be  correct:  that  whenever  a  court  of  law  in 
such  a  case  is  competent  to  take  cognizance  of 
a  right  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  adequate,  and  complete 
remedy,  without  the  aid  of  a  court  of  equity, 
the  plaintiff  must  in  general  proceed  at  law, 
because  the  defendant,  under  such  circum- 
stances, has  a  right  to  a  trial  by  lury.  Foley 
V.  Hill,  1  Phil.  399,  2  H.  of  L.  Caa.  28 ;  Fire  Ins. 
Co.  V.  Delevan,  8  Paige,  Ch.  R.  422;  Alewander 
V.  Muirhead,  2  Desaus.  162,  5  Am.  Law  Rev. 
564. 

Exceptions  undoubtedly  exist  to  that  rule,  of 
which  there  are  many  to  be  found  in  the  re- 
ports of  judicial  decisions,  and  in  which  pre- 
ventive relief  was  administered  by  injunction. 
Such  relief  is  granted  to  prevent  irreparable  in- 
jury or  a  multiplicity  of  suits,  or  where  the 
injury  is  of  such  a  nature  that  it  cannot  be  ade- 
quately compensated  by  damages  at  law,  or  is 
such,  as,  from  its  continuance  or  permanent 
mischief,  must  occasion  constantly  recurring 
grievance,  which  cannot  be  removed  or  cor- 
rected otherwise  than  by  such  a  preventive 
remedy. 

Autnorities  to  show  that  equity  will  interfere 
to  restrain  irreparable  mischief,  or  to  suppress 
622*]  oppressive  and  interminable  'litigation, 
or  to  prevent  multiplicity  of  suits,  is  unneces- 
sary, as  that  proposition  is  universally  ad- 
mitted. 

Jurisdiction  may  also  be  exercised  by  courts 
of  equity  to  rescind  written  instruments  in 
cases  where  they  have  been  procured  by  false 
representations  or  by  the  fraudulent  suppres- 
sion of  the  truth,  if  it  appear  that  the  rescis- 
sion of  the  same  is  essential,  to  protect  the 
opposite  party  from  pecuniary  injury.  Equity 
will  rescind  or  enjoin  such  instruments  where 
they  operate  as  a  cloud  upon  the  title  of  the 
opposite  party,  or  where  the  instruments  are 
of  a  character  that  the  vice  in  the  inception  of 
the  same  would  be  unavailing  as  a  defense  by 
the  injured  party  if  the  instruments  were  trans- 
ferred for  value  into  the  hands  of  an  innocent 
holder.  Title  deeds  fraudulently  procured  may, 
under  such  circumstances,  be  decreed  to  be 
canceled  or  reformed,  as  the  case  may  be,  and 
bills  of  exchange  or  promissory  notes  may  be 
enjoined  and  practically  devested  of  their 
negotiable  quality. 

Such  jurisdiction  also  extends  tp  tne  protec- 
tion of  letters  patent  against  infringement,  and 
is  exercised  in  many  cases  to  prevent  waste, 
and  for  manv  other  judicial  purposes,  but  the 
rule  in  the  Federal  courts  is  universal,  that  if 
the  defendant  has  a  good  defense  at  law,  and 
the  remedy  at  law  is  as  perfect  and  complete  as 
13  Wall. 


the  remedy  in  equity,  an  injunction  will  not 
be  granted. 

Whether  the  remedy  sought  in  this  case 
would  have  been  available  if  the  suit  had  been 
instituted  before  the  death  of  the  person  whose 
life  was  insured  it  is  not  necessary  to  deter- 
mine, as  no  such  question  is  involved  in  the 
record.  Suffice  it  to  say  upon  that  topic  that 
the  complainant  has  not  referred  the  court  to 
any  decided  case  which  supports  the  affirma- 
tive even  of  that  inqiiiry,  but  the  difficulty  in 
the  way  to  such  a  conclusion  in  the  case  before 
the  court  is  much  greater,  as  by  the  death  of 
the  cestui  que  vie  the  obligation  to  pay,  as  ex- 
pressed in  policies,  became  fixed  and  absolute, 
subject  only  to  the  condition  to  give  notice  and 
furnish  proof  of  that  event  within  ninety  days. 
Notice  having  been  given  and  the  required 
proof  furnish^,  the  obligation  to  pay  certainly 
became  fixed  by  the  terms  of  the  policies,  anil 
the  *sums  insured  became  a  purely  legal  [*623 
demand,  and  if  so^  it  is  difficult  to  see  what  rem- 
edy, more  nearly  perfect  and  complete,  the  ap- 
pellants can  have  than  is  afforded  them  by 
their  right  to  make  defense  at  law,  which  se- 
cures to  them  the  right  of  trial  by  jury.  Foley 
V.  Hill,  2  H.  of  L.  Cas.  45;  Thrale  v.  Ross,  3 
Bro.  Ch.  56;  Arundel  v.  Holmes,  4  Beav.  326; 
Norris  v.  Day,  4  You.  A  C.  475. 

Where  a  party,  if  his  theory  of  the  contro- 
versy is  correct,  has  a  good  defense  at  law  to 
*'a  purely  legal  demand,"  he  should  be  left  to 
that  means  of  defense,  as  he  has  no  occasion  to 
resort  to  a  court  of  equity  for  relief,  unless  he 
is  prepared  to  allege  and  prove  some  special 
circumstances  to  show  that  he  may  suffer  irrep- 
arable injury  if  he  is  denied  a  preventive 
remedy.  Nothing  of  the  kind  is  to  be  appre- 
hended in  this  case,  as  the  contracts,  embodied 
in  the  policies,  are  to  pay  certain  definite  sums 
of  money,  and  the  record  shows  that  an  action 
at  law  has  been  commenced  by  the  insured  to 
recover  the  amounts,  and  that  the  action  is 
now  pending  in  the  court  whose  decree  is  under 
re-examination. 

Courts  of  equity,  unquestionably,  have  juris- 
diction of  fraud,  misrepresentation,  and  fraudu- 
lent suppression  of  material  facts  in  matters 
of  contract,  but  where  the  cause  of  action  is  "a 
purely  legal  demand,"  and  nothing  appears  to 
show  that  the  defense  at  law  may  not  be  as 
perfect  and  complete  as  in  equity,  a  suit  in 
equity  will  not  be  sustained  in  a  Federal  court, 
as  it  is  clear  that  the  case,  under  such  circum- 
stances, is  controlled  by  the  16th  section  of  tHe 
judiciary  act. 

Decree  affirmed. 


•UNITED  STATES,  Appt,       [•686 

V. 

JOHN  H.  KIMBAL  et  al. 

(See  S.  C.  13  Wall.  636-646.) 

Court  of  claims  has  jurisdiction  of  a  claim  for 
carrying  coal  during  the  war  under  a  con- 
tract,  hut  not  of  claim  for  services  of  im- 
pressed vessel. 

Where,  daring  the  late  war,  a  vessel  transported 
a  load  of  coal  for  the  United  States  by  agreement, 
and  was  Impressed  to  uodertake  another  voyage : 
held,  that  the  court  of  claims  had  jurisdiction  of 
the  claim  under  the  contract,  but  not  of  the  claim 
for  the  other  voyage  which  was  outside  of  the  eno- 
tract 
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Supreme  Court  of  the  Uioted  States. 


Dec.  Term, 


[So.   53.] 
Argued  Nov.  U,  1811,    Decided  Deo,  11,  iS71, 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

The  marginal  clause  referred  to  by  the  coun- 
sel for  the  United  States  was  as  follows:  "If, 
on  the  arrival  of  this  vessel  at  the  port  of  des- 
tination, the  consignee  should  order  her  to 
another  place  of  discharge,  such  order  in  all 
cases  to  be  in  writing  on  the  bill  of  lading." 

Messrs.  B.  H.  Bristow,  Solicitor  Oen.^  and  O. 
H.  Hill,  Asst.  Atty.  Oen.,  for  appellant: 

The  bill  of  lading  and  the  memorandum  on 
its  margin  must  be  construed  together.  The 
marginal  clause  was  not  merely  a  direction  to 
the  government  officers  at  Port  Royal,  but,  like 
the  memorandum  or  marginal  clause  in  a  policy 
of  insurance,  was  a  part  of  the  contract  entered 
into  between  the  parties;  and  by  it  the  master 
was  required  to  proceed  to  Key  West,  when 
directea  so  to  do  by  the  quartermaster  at  Port 
Royal. 

See  Barnard  v.  Cushing,  4  Met.  230. 

If  this  be  so,  then  it  is  evident  that  the  delay 
in  getting  away  from  Port  Royal  for  Key  West 
was  owing  to  the  fault  of  the  master.  But 
however  this  might  be,  the  stranding  of  the 
bark  in  going  over  the  bar  was  a  peril  of  the 
sea,  and  the  consequent  injury  is  one  which 
must  be  borne  by  the  owners  of  the  vessel  and 
not  by  the  government. 

Reed  v.  United  States,  ante,  220. 

But  if  the  contract  of  affreightment  did  not 
require  the  master  to  proceed  from  Port  Royal 
to  Key  West,  when  ordered,  and  there  dis- 
charge his  cargo,  it  follows,  either  that  the 
action  of  the  government  officers  in  requiring 
this  duty  of  hiro,  was  tortious,  in  which  case 
no  action  can  be  maintained  against  the  gov- 
ernment in  the  court  of  claims,  for  the  conse- 
quences thereof ;  or  else  it  was  an  appropriation 
of  the  vessel  for  the  military  service  of  the 
government,  within  the  meaning  of  the  act  of 
July  4,  1864,  13  Stat,  at  L.  381,  and  therefore, 
is  a  case  expressly  taken  out  of  the  jurisdiction 
of  the  court  of  claims  thereby. 

United  States  v.  Russell,  ante,  474. 

In  neither  case  can  the  consequence  of  or- 
dering the  vessel  to  sea  be  considered  as  dam- 
ages arising  from  a  breach  of  contract  by  the 
government. 

Messrs.  N.  P.  Chipman  <$  Hosmer,  Charles 
1*.  Peek,  and  Thomas  J.  Dnrant  for  ap- 
pellees. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  United  States  from 
the  judgment  of  the  court  of  claims. 

On  the  18tb  of  April,  1865,  the  United  States 
contracted  with  the  bark  Annie  Kimbal  to  con- 
vey a  carero  of  anthracite  steamer  coal  from 
Philadelphia  to  Port  Royal,  in  South  Carolina. 
The  United  States  agreed  to  pay  freightage  "at 
the  rate  of  $6.25  per  ton,  and  demurraere  $100 
per  day,  allowing  twentv-one  days  for  discharg- 
ing." In  the  margin  of  the  bill  of  InHing  was 
the  following  memorandum:  "Freight  and  de- 
murrage payable  only  on  the  certificate  of 
quartermaster  that  the  cargo  has  been  received 
in  fl'ood  order." 

The  vessel  arrived  at  Port  Royal  on  the  4th 
of  May,  1865.  The  master  immediately  ten- 
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dered  the  delivery  of  the  cargo  to  the  quarter- 
master, who  was  the  consignee.  He  refused 
to  receive  it,  and  ordered  the  master  to  proceed 
with  the  *vessel  and  cargo  to  Key  West.  [•643 
This  the  master  refused  to  do,  and  notified  the 
quartermaster  that  the  owners  would  hold  the 
United  States  responsible  for  damages  if  the 
order  was  enforced.  The  master  protested 
against  being  compelled  to  sail  immediately, 
upon  the  ground  that  the  state  of  the  tiae 
would  render  his  departure  then  unsafe.  Per- 
mission to  delay  was  refused.  The  vessel  was 
towed  by  a  government  tug.  She  struck  vio- 
lently on  a  bar  off  Port  Royal,  was  severely 
injured,  and  sprung  a  leak.  She  was  towed 
back  and  beached  to  prevent  her  from  founder- 
ing. She  was  detained  at  Port  Royal,  by  the 
delay  of  the  authorities  of  the  United  States  in 
discharging  her  cargo,  imtil  the  24th  of  June. 
The  quartermaster  certified  that  the  cargo  was 
received  in  good  order,  and  that  the  detention 
of  the  vessel  was  owing  to  no  fault  of  the  mas- 
ter or  crew.  The  vessel  was  unavoidably  fur- 
ther detained  at  Port  Royal  until  the  11th  of 
July.  She  then  left,  a  government  tug  towing 
her,  for  Boston,  where  she  arrived  on- the  18th 
of  that  month.  Her  crew  were  thereupon  dis- 
charged. 

The  twenty-one  days  specified  in  the  con- 
tract for  the  delivery  of  the  cargo  expired  on 
the  24th  of  May.  The  co^rt  of  claims  found 
that  the  damages  which  the  appellees  had  sus- 
tained by  the  loss,  of  the  vessel's  service,  and 
her  expenses,  was  $100  a  day,  making  an  ag- 
gregate of  $5,300,  and  that  they  had  expend»l 
at  Boston,  in  repairing  the  injuries  to  the  ves- 
sel, the  sum  of  $7,604.41. 

Before  the  commencement  of  this  suit  the 
United  States  paid  the  amount  due,  according 
to  the  terms  of  the  contract,  for  freight,  but 
refused  to  pay  anything  more. 

The  court  of  claims  held  that  the  appellees 
were  entitled  to  recover  the  sums  above  men- 
tioned, making  an  aggregate  of  $12,904.41,  and 
gave  judgment  accordingly. 

So  far  BS  the  thirty  days'  demurrage,  extend- 
ing from  the  24th  of  May  to  the  25th  of  June, 
is  concerned,  the  judgment  is  clearly  correct. 
The  certificate  of  the  quartermaster  brings  the 
case  within  the  terms  of  the  contract.  The  ap- 
nellees  were  as  much  entitled  to  this  compensa- 
tion as  to  the  amount  ^stipulated  to  be  [*644 
paid  for  freight.  The  right  to  both  rests  upon 
the  same  foundation,  and  the  appellants  might 
as  well  have  refused  to  pay  the  latter  as  the 
former.  This  item  amounted  to  the  sum  of 
$3,000. 

The  allowance  of  the  residue  of  the  dama^^ 
and  of  the  amount  expended  for  repairs,  in- 
volves other  considerations,  and  requires  a  sep- 
arate examination. 

The  order  to  the  master  to  proceed  to  Key 
West  was  certainly  not  authorized  by  the  con- 
tract. That  imposed  no  such  obligation.  No 
rate  of  freight  for  this  voyage  had  been  agreed 
upon,  and  no  such  stipulation  had  been  entered 
into.  The  contract  expired  upon  the  delivery 
of  the  cargo  at  Port  Royal.  It  is  oilent  as  to 
anything  further.  It  may  be  safely  assumed 
that  nothing  beyond  this  was  in  the  contempla- 
tion of  either  party  when  the  vessel  left  Phila- 
delphia. The  court  of  claims  hc^d  that  the 
conduct  of  the  quartermaster  was  ^ot  an  appro- 
priation, but  the  impressment  o(  th*^  vessel. 
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Tlie  duress,  the  via  major,  the  resistance  of  the 
master,  and  his  compulsory  obedience,  are 
clearly  developed  in  the  findings  of  the  record. 
We  think  the  view  of  the  court  below  upon 
this  subject  was  the  proper  one;  but  did  that 
entitle  the  appellee  to  recover  for  the  damages 
and  repairs  here  under  consideration? 

The  1st  section  of  the  act  of  July  4,  1864, 
declares  that  the  jurisdiction  of  the  court  of 
claims  shall  not  extend  to  ''any  claim  against 
the  United  States  growing  out  of  the  destruc- 
tion or  appropriation  of  or  damage  to  any 
property,  by  the  Army  or  Navy,  or  any  part  of 
the  Army  or  Navy,  engaged  in  the  suppression 
of  the  Rebellion,  from  the  commencement  to  the 
close  thereof."  The  2d  and  3d  sections  provide 
for  the  adjustment  and  payment,  through  the 
Quartermaster  Greneral,  the  Commissary  Gen- 
oral,  and  the  Third  Auditor  of  the  Treasury, 
of  all  claims  of  loyal  citizens  in  states  not  in 
rebellion,  for  quartermaster  stores  and  subsist- 
ence furnished  to  the  Army.    13  Stat,  at  L.  381. 

The  act  of  February  21,  1867,.  14  Stat,  at  L. 
645*]  397,  declares  that  the  act  of  *1864  shall 
not  be  construed  to  authorize  the  settlement  of 
any  claim  for  supplies  taken  or  furnished  for 
the  use  of  the  armies  of  the  United  States,  nor 
for  the  occupation  of  or  injury  to  real  estate*, 
nor  for  the  appropriation  or*  destruction  of  or 
dama^  to  personal  property,  by  the  military  au- 
thorities or  troops  of  tne  United  States,  "where 
such  claim  origmated  during  the  war  for  the 
suppression  of  the  southern  Rebellion,  in  a 
state  or  part  of  a  state  declared  in  insurrec- 
tion." 

The  resolution  of  the  23d  of  December,  1869 
(16  Stat,  at  L.  368),  provides  that  the  act  of 
1867  shall  not  be  so  construed  as  to  "debar  the 
settlement  of  claims  for  steamboats  or  other 
vessels,  taken  without  the  consent  of  the  owner 
or  impressed  into  the  military  service  of  the 
Unitea  States  during  the  late  war,  in  states  or 
parts  of  states  declared  in  insurrection,  pro- 
vided the  claimants  were  loyal  at  the  time  their 
claims  originated,  and  remained  loyal  there- 
after, and  were  residents  of  loyal  states,  and 
such  steamboats  or  other  vessels  were  in  the  in- 
surrectionary  districts  by   proper   authoritv.*' 

The  act  of  1864  took  away  the  jurisdiction 
of  the  court  of  claims  as  to  all  cases  there 
specified.  The  act  of  1867  forbade  the  pay- 
ment of  the  claims  which  it  described,  while 
the  resolution  permitted  the  settlement  of  those 
within  the  category  which  it  laid  down  and  the 
qualifications  prescribed  in  the  proviso.  The 
resolution  refers  expressly  to  the  act  of  1867, 
and  that  act  to  the  act  of  1864.  They  are  in 
pari  materia,  constitute  a  common  context,  and 
must  be  construed  together.  This  case,  in  the 
aspect  of  it  we  are  considering,  is  clearly  with- 
in the  body  of  the  resolution.  Whether  it  is 
also  within  the  requirements  of  the  proviso  is 
not  disclosed  by  the  findings  in  the  record. 
Tliey  are  silent  upon  that  subject.  If  the  ap- 
pellees can  bring  themselves  within  both  they 
will  be  entitled  to  be  paid,  but  not,  we  think, 
by  the  instrumentality  of  the  court  of  claims. 
'  The  purpose  of  the  resolution,  obviously,  was 
not  to  enlarge  or  restore  the  jurisdiction  of  thnt 
court,  but  to  remove  the  bar  which  the  act  of 
646*]  1867  had  been  held  to  create.  That  'bar 
affected  not  the  court,  but  the  officer  of  the 
Army  and  of  the  Treasury,  whose  duty  it  would 
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otherwise  have  been  to  adjust  and  liquidate  such 
demands.  When  the  restriction  was  removed 
the  jurisdiction  and  authority  of  those  officers, 
and  not  of  the  court,  was  revived.  The  phrase 
"settlement,"  used  in  the  resolution,  has  refer- 
ence to  executive  and  not  to  judicial  action. 
The  context  of  the  two  acts  and  the  4resolutioii 
point  clearly  to  this  construction  of  the  latter. 
The  remedy  of  the  appellees,  if  they  are  entitled 
to  any,  must  be  sought  at  the  hands  of  the 
executive  or  legislative  department  of  the  gov- 
ernment. The  judicial  department  is  incom- 
petent to  give  it. 

In  our  opinion  the  court  of  claims  erred  in 
taking  jurisdiction  of  either  of  the  claims  out- 
side of  the  contract.  The  United  States  v.  Rus- 
sell, ante,  474,  heretofore  decided  at  this  term, 
is  clearly  distinguished  by  its  controlling  facts 
from  the  present  case.  It  is  not  intended  to 
impugn  anything  said  by  the  court  in  that  case. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  cause  wiU  he  reminded,  ujith 
directions  to  enter  a  judgment  in  conformity 
to  this  opinion. 


THE  OFFICERS  AND  CREWS  OF  THE 
UNITED  STATES  SIHPS  OF  WAR  MO- 
NADNOCK,  KATTSKILL,  NANTUCKET, 
CANONICUS,  MAHOPAC,  SANGAMON,  et 
al.,  Appts., 

V, 

UNITED  STATES. 

(See   S.  C.  "The  Siren/'  18  Wall.  889-396.) 

English  maritime  law — interest  in  prize — right 

of  Unit^  States, 

1.  The  English  maritime  law,  Inclnding  the  law 
of  prise,  is  the  maritime  law  of  this  conn  try,  so  far 
as  It  is  adapted  to  the  altered  circumstances  and 
condition  of  the  country,  and  has  not  been  modified 
by  the  proper  national  autborities. 

2.  No  one  can  have  any  right  or  interest  in  any 
prize,  except  by  the  grant  or  permission  of  the 
United  States.  All  captures  made  without  their 
express  authority  inure  ip»o  facto  to  their  benefit. 

3.  Joint  captures  by  the  Army  and  Navv  inure 
exclusively  to  the  benefit  of  the  United  States. 

[No.  27.] 
Argued  Nov.  1,  1871,      Decided  Dec,  18,  1871. 

APPEAL  from  the  District  Court  of  thsj  Unit- 
ed States  for  the  District  of  Massachusetts. 
A  statement  of  the  case  will  be  foiind  in  the 
opinion. 

Messrs.  Charles  Cowley  and  Charles 
Levi  Woodbnty  for  appellants. 

Mr,  C.  H.  Hill,  Asst,  Atty,  Qen.,  for  the  ap- 
pellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of   the   court: 

This  is  an  appeal  in  prize  from  the  decree  of 
the  district  court  of  the  United  States  for  the 
district  of  Massachusetts. 

In  the  English  maritime  jurisprudence  the 
jurisdiction  of  the  admiralty  eourt  on  the  in- 
stance side,  and  the  jurisdiction  in  prize,  are 
entirely  distinct  and  independent  of  each  other. 
When  exercising  one,  it  is  called  the  instance 
court,  and  the  prize  court  when  exercising  the 
other.  The  rules  of  procedure  and  adjudica- 
tion in  the  latter  are  said  to  be  no  more  like 
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those  which  prevail  in  the  former,  than  they 
are  like  those  of  any 'court  in  Westminster  Hall. 
But  from  time  immemorial  both  jurisdictions 
have  been  exercised  by  the  same  judge.  As 
judge  of  the  admiralty  or  instance  court  he  is 
appointed  by  a  commission  under  the  great  seal. 
This  commission  specifies  fully  and  particularly 
the  subjects  of  his  jurisdiction,  but  is  wholly 
silent  as  to  prize.  To  give  that  iurisdiction, 
and  bring  it  into  activity,  a  commission  under 
the  great  seal,  in  every  war,  was  issued  to  the 
Lord  High  Admiral,  to  require  the  judge  of  ad- 
miralty to  take  cognizance  of  all  captures,  seiz- 
ures, prizes,  and  reprisals  of  all  ships  and  goods 
that  should  be  taken,  and  to  hear  and  deter- 
mine according  to  the  course  of  the  admiralty 
and  the  law  of  nations.  A  special  warrant  was 
thereupon  issued  by  the  admiral.  Since  the 
reign  of  Elizabeth  it  does  not  appear  that  any 
special  authority  has  been  given  to  the  judge. 
He  has  exercised  exclusive  jurisdiction  in  prize 
under' his  commission  from  the  King,  or  under 
the  power  inherent  in  his  office,  or  by  virtue  of 
both.  tLindo  v.  Rodney,  2  Doug.  613,  note. 
392*]  *Prize  was  wholly  the  creature  of  the 
Crown.  No  one  could  have  any  interest  but  what 
he  took  as  the  gift  of  the  King.  Beyond  tliis  he 
could  claim  nothing.  The  reasons  upon  which 
the  rule  was  founded  were:  That  ri^ht  of  mak- 
ing war  and  peace  was  exclusively  in  the  sover- 
eign; that  the  acquisitions  of  war  must,  there- 
fore, belong  to  him,  and  that  their  disposal 
might  be  of  the  utmost  impoi^tance  for  the  pur- 
poses both  of  war  and  peace.  It  was  held  that 
it  must  be  presumed  from  these  considerations 
that  the  government  did  not  intend  to  devest 
itself  of  Uiis  important  attribute,  except  in  so 
far  as  such  a  purposo*|v^as  clearly  and  unequiv- 
ocally expressed.  The  right  is  not  the  private 
property  of  the  sovereign,  but  a  trust  confided 
to  him  for  the  public  good.  In  private  grants 
the  construction  is  most  strongly  against  the 
grantor.  In  *all  concessions  touching  capture 
the  opposite  rule  prevails.  A  presumption 
arises  against  the  grant,  and  it  can  only  be  re- 
butted by  language  so  explicit  as  to  leave  no 
room  for  doubt  upon  the  subject.  The  Elsehe, 
5  Rob.  173. 

The  Lord  High  Admiral  exists  now  only  in 
contemplation  of  law.  It  was  deemed  expedient 
to  assign  to  him  a  certain  portion  of  the  rights 
of  the  Crown  to  maintain  the  dignity  and 
splendor  of  his  office.  The  Maria  Francoiae,  6 
Rob.  293.  Hence  the  doctrines  of  droits  of  the 
admiralty,  and  of  captured  property  which  be- 
longed to  the  King,  virtute  coronas.  The  Lord 
High  Admiral  is  now  represented  by  the  King, 
who  holds  the  office,  but  in  a  capacity  distinct 
from  his  regal  character,  and  the  droits  which 
belonged  to  the  office,  so  far  as  they  still  sub- 
sist and  are  not  otherwise  disposed  of,  have  in 
the  progress  of  time  become  reattached  to  the 
Crown.  The  Reheokah,  1  Rob.  227;  The  Mer- 
euriuSf  1  Rob.  81;  The  Joseph,  1  Gall.  545:  3 
Reeves,  Hist.  Eng.  Law,  197. 

To  the  legal  scholar  the  subject  is  full  of  the 
interest  of  antiquarian  research,  but  its  exami- 
nation is  not  necessary  to  the  decision  of  the 
present  case.  The  proper  limits  of  this  opinion 
forbid  us  to  pursue  the  inquiry  further. 

While  the  American  Colonies  were  a  part  of 
the  British  Empire,  the  English  maritime  law. 
893*]  including  the  law  of  prize,  *wa8  the  mari- 
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time  law  of  this  country.  From  the  close  of  the 
Revolution  down  to  this  time  it  has  continued 
to  be  our  law,  so  far  as  it  is  adapted  to  the 
altered  circumstances  and  condition  of  the 
country,  and  has  not  been  modified  by  the 
proper  national  authorities.  SO  Hds.  Sugar  v. 
Boyle,  9  Cranch,  198.  In  our  jurisprudence 
there  are,  strictly  speaking,  no  droits  of  ad- 
miralty. The  United  States  have  succeeded  to 
the  rights  of  the  Crown.  No  one  can  have  any 
right  or  interest  in  any  prize  except  by  their 
grant  or  permission.  All  captures  made  with- 
out their  express  authority  inure  ipso  facto  to 
their  benefit.  Whenever- a  claim  is  set  up,  its 
sanction  bv  an  act  of  Congress  must  be  shown. 
If  no  such  act  can  be  produced  the  alleged 
right  does  not  exist.  The  United  States  take 
captured  property,  not  as  droits,  but  strictly 
and  solely  jure  reipuhlicas.  The  Joseph,  1  Gall. 
555,  558;  The  Dos  Hermanos,  10  Wheat.  310. 
During  the  late  Civil  War  a  land  and  naval 
force  of  the  United  States  were  beleaguering 
Charleston  in-  South  Carolina.  The  rebel  forti- 
fications and  forces  kept  both  at  bay.  This 
had  been  the  condition  of  things  for  a  consid- 
erable period.  In  the  night  of  the  17th  Feb- 
.ruary,  1865,  the  insurgent  troops  evacuated  the 
neighboring  fort^  and  abandoned  the  city.  This 
became  known  the  next  morning.  The  fleet 
thereupon  approached  the  city  by  water,  and 
the  Army  by  land.  The  Gladiolus,  a  steam 
propeller  of  the  Navy,  was  one  of  the  leading 
vessels.  When  she  was  off  the  battery  at 
Charleston,  a  boy  from  the  shore  gave  informa- 
tion that  a  blockade  runner  was  lying  near  by 
in  Ashley  river.  A  boat's  crew  from  The  Gladi- 
olus was  dispatched  in  quest  of  her.  They 
foimd  her  on  fire  and  surrounded  by  boats  filled 
with  colored  people  from  the  shore.  The  crew 
of  the  boat  and  others  present  proceeded  to  put 
out  the  fire.  The  Glaaiolus  reached  the  scene 
a  few  minutes  after  the  arrival  of  the  boat.  The 
fire  was  extinguished ;  the  crew  of  the  Gladiolus 
assisted  in  putting  it  out.  It  was  found  that 
the  pipes  of  the  vessel  had  been  cut  and  she 
Vas  filling  with  water.  The  Gladiolus  towed 
her  to  shallow  water  and  her  leaks  were  stopped. 
*8he  was  the  Siren,  a  side- wheeled  [*394 
steamer  of  about  one  hundred  and  fifteen  tons 
burden,  and  had  run  the  blockade  the  night 
before.  That  morning  her  crew  had  cut  ner 
pipes,  set  her  on  fire  and  abandoned  her.  She 
was  sent  to  Boston  for  trial  as  a  prize  of  war. 
On  her  way  she  collided  with  another  vessel. 
She  was  libeled  by  the  United  States  in  the 
district  court  of  Massachusetts.  On  the  7th 
of  April,  1865,  she  was  condemned  as  lawfut 
prize  and  subseq^uently  sold.  All  questions  as 
to  the  distribution  of  the  proceeds  were  left 
open  by  the  decree  for  future  adjudication. 
The  owners  of  the  vessel  collided  with  inter- 
vened and  claimed  damages.  They  were  allowed 
by  this  court  on  appeal.  The  Siren,  7  Wall. 
152,  19  L.  ed.  129.  Salvage  was  claimed  in 
behalf  of  the  Gladiolus.  One  half  of  the  pro- 
ceeds of  the  sale  was  also  claimed  lor  that  ves- 
sel as  prize  money.  The  other  appellant  vessels 
of  war  claimed  to  participate  with  her.  A  de- 
cree of  distribution  was  made  on  the  3d  of 
July,  1869.  The  court  allowed  the  claim  for 
salvage,  and  ordered  that  the  residue  of  ♦be 
fund,  less  the  siuns  decreed  for  damages  arising 
from  the  collision,  should  be  paid  ov^r  to  t»>*! 
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United  States.     The  appellants  have  brought 
this  decree  before  us  for  review. 

Four  acts  of  Congress  have  been  passed  al- 
lowing captors  to  participate  in  the  fruits  of 
the  property  captured.  They  are  the  act  of 
1799  (1  Stat,  at  L.  715) ;  that  of  1800  (2  Stat, 
at  L.  45) ;  that  of  1862  (12  Stat,  at  L.  606), 
and  that  of  1864  (13  Stat,  at  L.  306).  It  is 
necessary  in  this  case  to  consider  only  one 
clause  of  the  10th  section  of  the  act  last  men- 
tioned, which  is  as  follows:  "The  net  proceeds 
of  all  property  condemned  as  prize,  when  the 
prize  was  of  superior  or  equal  force  to  the  ves- 
sel or  vessels  making  the  capture,  shall  be  de- 
creed to  the  captors.  And  when  of  inferior 
force,  one  half  shall  be  decreed  to  the  United 
States  and  the  other  half  to  the  captors." 

No  provision  is  found  in  any  of  these  statutes 
touching  joint  captures  b^  the  Army  and  Navy. 
395*]  They  are  wholly  •silent  as  to  the  military 
arm  of  the  service.  It  results  from  this  state  of 
things,  according  to  the  principles  we  have  laid 
down,  that  such  captures  inure  exclusively  to 
the  benefit  of  the  United  States.  In  the  Eng- 
lish law  they  are  held  not  to  be  within  the  prize 
acts,  and  are  provided  for  by  statutes  passed 
specially  for  that  purpose.  In  The  Genoa  and 
Us  Dependencies,  2  Dod.  446,  Lord  StoweU, 
speaking  of  the  word  **prize,"  says:  "It  evi- 
dently means  maritime  capture  effected  by 
maritime  force  only — ships  and  cargoes  taken 
by  ships.  .  .  .  What  was  taken  by  a  conjunct 
expedition  was  formerly  erroneously  considered 
as  vested  in  a  certain  proportion  of  it,  in  the 
capturing  ships  under  the  prize  acts;  but  in  a 
great  and  important  case  lately  decided  ( Hoogs- 
carpeh  Lords  of  Appeal,  1785),  it  was  deter- 
mined that  the  whole  was  entirely  out  of  the 
effect  of  those  prize  acts,  and,  in  so  deciding, 
determined  by  direct  and  included  consequence 
that  the  words  'prizes  taken  by  any  of  Her 
Majesty's  ships  or  vessels  of  war/  cannot  apply 
to  any  other  cases  than  those  in  which  captures 
are  made  by  shins  only." 

In  Booty  in  the  Peninsula,  1  Hagg.  47,  the 
same  great  authority  referring  to  "a  conjunct 
expedition"  held  this  language:  "It  may  bo 
difficult,  and  perhaps  perilous,  to  define  it  neg- 
atively and  exclusively.  It  is  more  easy  and 
safe  to  define  it  affirmatively,  that  that  is  a 
conjunct  expedition  which  is  directed  by  com- 
petent authority,  combining  together  the  ac- 
tions of  two  different  species  of  force,  for  the 
attainment  of  some  common  specific  purpose." 

TTie  opinion  of  the  court  below  proceeded 
upon  the  ground  that  the  present  case  is  one 
of  this  character.  Whether  it  was  or  was  not 
is  the  question  presented  for  our  determination. 
The  application  of  Lord  StowelPs  test  leaves  no 
room  for  doubt  as  to  its  proper  solution. 

We  have  already  adverted  to  the  ingress  of 
the  Navy  into  the  harbor  of  Charleston  on  the 
morning  of  the  17th  of  February.  At  nine 
o'clock  that  morning  an  officer  of  the  land 
forces  hoisted  the  national  flag  over  the  ruins  of 
396*1  Fort  ♦Sumter.  Flags  were  also  raised 
over  Forts  Ripley  and  Pinckney.  At  ten  o'clock 
a  military  officer  reached  Charleston.  The  mayor 
f»iirrendered  the  city  to  him.  Four  hundred  and 
fifty  pieces  of  artillery,  military  stores,  and 
much  other  property  were  captured  with  it. 
Contemporaneously  with  these  things  was  the 
1.3  Wall. 


seizure  of  the  Siren  by  the  Gladiolus,  and  the 
approach  and  arrival  of  the  rest  of  the  fleet. 

The  two  forces  were  acting  under  the  orders 
of  a  common  government,  for  a  common  object, 
and  for  none  other.  They  were  united  in  their 
labors  and  their  perils,  and  in  their  triumph 
they  were  not  divided.  They  were  converging 
streams  toiling  against  the  same  dike.  When 
it  gave  way  both  swept  in  without  any  further 
obstruction.  The  consummation  of  their  work 
was  the  fall  of  the  city.  Either  force,  after  the 
abandonment  of  their  defenses  by  the  rebels, 
could  have  seized  all  that  was  taken  by  both. 
The  meritorious  service  of  the  Gladiolus  was  as 
a  salvor,  and  not  as  a  captor.  Precedence  in 
the  time  of  the  arrival  of  the  respective  forces 
is  an  element  of  no  consequence.  Upon  prin- 
ciple, reason,  and  authority  we  think  the  judg- 
ment of  the  district  court  was  correctly  given. 

The  decree  ol  condemnation  committed  the 
court  to  nothing  as  to  the  distribution.  The 
course  pursued  was  eminently  proper  under  the 
circumstances,  and  according  to  the  course  of 
practice  in  proceedings  in  prize.  The  Maria 
Francoise,  6  Rob.  292.  The  allowance  of  sal- 
vage by  the  court  below  was  not  objected  to  in 
the  argument  here. 

It  has  been  suggested  that  the  capture  was 
within  the  7th  section  of  the  act  of  the  2d  of 
July,  1864,  13  Stat,  at  L.  377,  which  declares 
that  "no  property  seized  or  taken  upon  any  of 
the  inland  waters  of  the  United  States  by  the 
naval  forces  thereof  shall  be  regarded  as  mari- 
time prize,"  etc.  The  aspect  in  which  the  case 
has  been  examined  and  the  conclusions  reached, 
render  it  unnecessary  to  consider  that  proposi- 
tion, and  we  express  no  opinion  upon  the  sub- 
ject. 

The  decree  of  the  District  Court  is  affirmed. 


BENOIT  JULIEN  CAUJOLLE  et  aL,  Appts., 

V. 

CYRUS  CURTISS  and  John  P.  Ferri6,  Adm'ra 
of  (jreanne  du  Lux,  Deceased. 

(See  S.  C.  13  Wall.  465-474.) 

State  judgment,  when  conclusive — pleadable  in 

bar. 

1.  If  the  judgment  of  a  state  court  In  a  salt  for 
administration,  turns  upon  the  nuestion  of  which 
of  the  parties  Is  nest  of  kin  to  the  intestate,  It  Is 
conclusive  upon  that  question  in  a  subsequent  suit 
in  the  United  States  circuit  court  between  the 
same  parties  for  distribution. 

2.  such  judgment  in  the  state  suit  for  adminis- 
tration is  pleadable  in  bar  to  the  subsequent  suit. 

[No.  23.] 
Argued  Deo,  7,  8,  1871.    Decided  Deo.  18,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Charles  O'Conor,  Jno.  E.  Ward,  and 
Cliarles  E.  Wliiteliead,  for  appellants: 

The  contest  concerning  the  administration 
and  the  decision  thereon,  do  not  create  an  es- 
toppel against  the  complainants.  It  is  a  rule 
that  the  judgment  of  a  court  of  competent  ju- 

^  11  1 . I    .M 

NOTK. — Conclu8ivene88  of  iudfjments  as  between 
Federal  and  state  courts — see  notes,  21  C.  C.  A. 
478,  49  C.  C.  A.  46& 
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risdiction  directly  on  the  point  is,  as  a  plea,  a 
bar  or,  as  evidence,  conclusive  between  the  same 
parties  upon  the  same  matter  directly  in  ques- 
tion in  another  case. 

Gardner  v.  Buekbee,  3  Cow.  126;  Burt  v. 
Stemhurghy  4  Cow.  562;  Wright  v.  Butler,  6 
Wend.  288;  Davis  v.  Tallcot,  12  N.  Y.  188; 
Smith  v.  Kemochenf  7  How.  218;  1  Phil.  Ev. 
351;  C.  &  H.  Notes,  pp.  803-923;  Duchess  of 
Kingston's  Case,  20  How.  St.  Tr.  355;  Outram 
V.  MorevDood,  3  East.  346. 

The  general  doctrine  is  stated  by  the  respond- 
ent's coimsel  in  Mason*s  Ex'rs  v.  Alston,  9  N. 
Y.  32. 

I.  But  such  decisions  as  are  relied  upon  by 
the  defendants  in  this  case  are  not  within  the 
rule. 

It  seems  to  be  well  established  that  the  de- 
cision of  a  surrogate  or  of  a  higher  court  upon 
an  appeal  from  him,  even  if  founded  upon  a 
verdict  of  a  jury,  is  not  conclusive  as  to  the 
vmlidity  of  a  will  of  real  estate.  The  issue  in 
sudi^case  is  merely  whether  the  paper  shall  be 
recorded  as  a  will. 

Bogardus  v.  Clarke,  I  Edw.  Ch.  266;  on  Ap- 
peal, 4  Paige,  623;  Smith  v.  Bonsall,  5  Kawle, 

So  as  to  proving  lost  will.  Harris  v.  Harris, 
26  N.  Y.  440. 

n.  The  relationship  of  the  applicant  was  not 
directly  in  question.  It  was  only  incidentally 
80,  as,  for  instance,  the  existence  of  a  debt 
would  have  been^  in  case  a  creditor  had  applied 
for  administration.  Fitzpatrick  v.  Brady,  6 
HiU,581. 

in.  The  issue  was  between  the  present  plain- 
tiffs and  Ferris  individually ;  here  the  question 
arises  betweoi  the  plaintiffs  and  Ferris  en  autre 
droit.  The  parties  are  not  the  same  within  the 
meaning  of  the  rule.    2  Phil.  Ev.  9. 

IV.  The  rule  has  never  been  laid  down  nor 
applied  in  any  case  where  a  right  was  not  in- 
volved in  or  determined  by  the  first  decision. 

It  certainly  does  not  apply  to  the  determina- 
tioD  of  a  matter  of  fact  on  any  mere  practice 
motion. 

Simson  v.  Hart,  14  Johns.  76;  see  note  to 
Dollfus  V.  Frosch,  5  Hill,  494;  Van  Rensselaer 
V.  Sheriff,  1  Cow.  512;  Banks  v.  Am,  Tract  Soo, 
4  Sandf.  Ch.  462;  Acker  v.  Ledyard,  8  Barb. 
618;  Snyder  v.  White,  6  How.  Pr.  325. 

A  decision  by  a  surrogate  that  A  shall  be  ad- 
ministrator, merely  casts  upon  him  a  burden- 
some duty.    Bettison  v.  Bromley,  12  East,  252. 

It  settles  a  staple  point  of  practice,  like  a 
determination  that  B  is  a  fit  referee  or  juror. 
It  is  conceived  that  such  an  adjudication  is  not 
within  the  rule. 

Fitzpatrick  v.  Brady,  6  Hill,  581,  per  Gibson, 
Ch.  J.;  Hihshman  v.  DuUehan,  4  Watts,  191. 

V.  The  law  relating  to  granting  administra- 
tion in  cases  of  intestacy  does  not  provide  for 
such  a  decision  as  should  conclude  the  right. 
It  is,  indeed,  recognized  that  there  may  l^  a 
contest. 

3  R.  S.  160,  S  138,  5th  ed.;  S  It  S.  167,  §  76, 
5th  ed. 

But  the  decision  is  not  conclusive;  for  the 
surrogate  himself  may  at  any  time  revoke  the 
letters  '^whenever  it  shall  appear  to  him  that 
the  letters  have  been  granted  by  reason  of  false 
representations  made  to  him  by  the  persona  to 
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I  whom  the  same  were  granted."  3  R.  S.  p.  164, 
§  156,  5th  ed. 

The  methods  of  proof  imply  that  the  ques- 
tions are  to  be  determined  summarily. 

3  R.  S.  158,  §  26,  5th  ed.;  see  also  pp.  364, 
365. 

The  surrogate  is  allowed  to  take  proof  of 
devisees  and  to  record  the  instrument.  There 
may  be  appeals  from  his  decision  and  a  jury 
trial  of  a  matter  of  fact.  3  R.  S.  150,  §§  71-78, 
5th  ed. 

But,  nevertheless,  the  decision  is  not  final  as 
to  real  estate.     See  §  75. 

VI.  This  precise  question  came  before  Vice 
Chancellor  Knight  Bruce  in  Barrs  v.  Jackson, 
June  10,  1842.     See  1  Younge  &  C.  585. 

By  a  most  satisfactory  train  of  reasoning,  he 
held  the  decision  of  the  ecclesiastical  court  on 
the  question  of  administration  not  to  have  been 
conclusive  on  the  court  of  equity  in  a  suit  for 
distribution.  He  reviewed  a  decision  of  the 
House  of  Lords  in  Bouchier  v.  Taylor,  4  Bro. 
P.  C.  708,  and  showed  quite  plainly  that  it  was 
impossible  to  say  whether  the  decision  went 
upon  the  estoppel,  or  some  other  of  the  very 
substantial  grounds  presented.  1  Younge  &  C. 
5^1,  593. 

Lord  Lyndhurst,  on  appeal,  1  Phil.  582,  re- 
versed the  decision.  He  declined  to  enter  into 
any  of  the  general  argmnents,  but  held  himself 
to  be  bound  by  the  decision  of  the  Lords  in 
Bouchier  v.  Taylor,  4  Bro.  P.  C.  708. 

Lord  Lyndhurst,  p.  584,  admits  that  '"if  it 
rested  on  Mr.  Brown's  report,  it  would  be  diffi- 
cult to  say  on  what  n'ound  the  judgment  in 
question  proceeded."  But  he  resorted  to  the 
Law  Tracts  of  Mr.  Hargrave  for  evidence  that 
the  House  went  "on  both  points,"  i.  e.,  the 
merits  and  the  estoppel. 

If  he  had  more  carefully  examined  Mr.  Har- 
grave's  work.  Lord  Lyndhurst  would  have  had 
some  difficulty  in  pronouncing  that  the  estop- 
pel was  affirmed  in  that  case. 

The  case  was  argued  Mar.  7,  1776,  4  Bro.  P. 
C.  708.  The  Constitution  of  New  York  fixes 
upon  the  day  of  Lexington,  «.  e.,  Apr.  19,  1775, 
as  the  point  of  time  at  which  the  English  com- 
mon law  was  accepted  in  this  state.  So  if  this 
case  could  be  regarded  as  an  authority  in  Eng- 
land, it  would  not  bind;  and  of  course  the  re- 
cent opinion  of  Lord  Lyndhurst  is  no  stronger. 

In  Mar.  1774,  the  master  of  the  rolls  held 
that  the  prior  adjudication  was  not  copdusive. 
4  Bro.  P.  C.  715.    This  is  authority. 

The  ground  upon  which  a  former  decision 
binds  is  that  there  has  been  an  issue  between 
the  same  parties  upon  a  matter  of  interest  or 
value  to  them,  witn  an  opportunity  of  tryinff 
the  fact  according  to  the  usual  course  of  judi- 
cial proceedings,  a  full  hearing,  the  compul- 
sorv  production  of  proofs  and  witnesses  and  a 
right  enjoyed  by  each  party  to  examine  such 
proofs  and  cross-examine  such  witnesses. 

All  these  requisites  are  wanting  in  decisions 
on  motions,  and  what  are  called  practice  matters. 
Everything  is  done  summarily;  some  things  are 
done  ew  ptxrte,  and  there  is  no  property  or  pe- 
cuniary value  or  absolute  personal  right  at 
stake.  Besides,  discretion,  not  the  strictum 
fus,  presides  over  the  judgment,  to  an  extent 
greater  or  less,  according  to  circumstances. 

This  surrogate's  decision  is  not  ;nore  bindins; 
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as  an  estoppel  by  j'eason  of  its  affirmance  in  the 
higher  courts,  though  it  may  be  more  persua- 
sive as  evidence.  Common  practice  motions  as 
to  appointments  of  receivers,  issuing  tempo- 
rary injunctions,  referring  causes,  etc.,  are  often 
reviewable  on  appeal  in  the  state  courts  of  last 
resort.  They  are  now  daily  reviewed  in  the 
New  York  Court  of  Appeals.  Consequently, 
no  peculiar  charm  attaches  to  this  surrogate's 
sentence  or  order,  because  it  was  allowed  to  be 
and  was,  in  fact,  thus  reviewed.  The  contro- 
versy and  the  question  were  both  of  the  same 
nature,  wherever  th^  were  adjudicated  upon. 

Mr.  8.  P.  Kasli,  /or  responaents: 

The  point  in  issue  here,  to  wit,  the  legitimacy 
of  Ferrie,  was,  necessarily,  not  merely  inci- 
dentally, involved  in  the  contest  before  the  sur- 
rogate. "Administration  in  case  of  intestacy 
shall  be  granted  to  the  relatives  of  deceased 
who  would  be  entitled  to  succeed  to  his  per- 
sonal estate,  ...  in  the  following  order: 
First,  to  the  widow,  second,  to  the  cmildren," 
etc. 

2  R.  S.  74,  S  27;  2  R.  S.  96,  §  76,  subd.  4,  5. 

The  same  general  statute,  therefore,  which 
prescribes  the  risht  and  order  of  administra- 
tion, prescribes  the  order  of  succession  and  dis- 
tribution ;  and  though,  where  relatives  are  per- 
sonally disqualified  as  being  convicts,  aliens, 
etc.,  or  are  unwilling  to  accept,  administration 
may  be  granted  to  creditors,  or  to  the  county 
treasurer;  in  the  city  of  New  York,  to  the  pub- 
lic administrator;  and  such  grant  concludes 
nothing  as  to  the  right  of  succession,  yet,  as 
between  relatives,  the  right  of  administration, 
by  the  very  words  of  the  statute,  involves  and 
is  determined  by  the  right  of  succession. 

2  R.  S.  74,  S  27. 

This  distinction,  based  on  the  statute  itself, 
was  overlooked  in  the  opinion  given  in  the 
court  below  on  overruling  the  plea.  5  Blatchf. 
225. 

But  if  persons,  claiming  as  next  of  kin,  con- 
test their  rights  as  next  of  kin,  before  the  sur- 
rogate, no  question  bein^  made  as  to  personal 
competency,  the  inquiry  before  the  surrogate  is 
one  of  right,  not  of  discretion,  and  is,  by  the 
express  language  of  the  statute,  to  be  deter- 
mined by  the  right  to  succession.  A  trial  is 
had,  after  citation  to  the  adverse  claimants, 
and  if  delay  is  thus  produced,  a  special  col- 
lector is  appointed  to  preserve  the  estate. 

2  R.  S.  76,  §  35 ;  Laws  of  1837,  528,  §  23. 

Nor  is  there  any  difference,  as  suggested  in 
the  opinion,  between  the  English  and  American 
systems  of  administration  in  respect  to  the 
point  under  consideration.  In  the  ecclesiasti- 
cal law  as  administered  in  England,  as  well  as 
under  the  systems  in  operation  in  the  United 
States,  the  right  of  administration  follows,  as 
a  general  rule,  the  right  to  property. 

In  the  Goods  of  Oill,  1  Hagg.  (Eccl.)  342;  1 
Will.  Exrs.  343. 

But,  assuming  that  the  question  of  the  le- 
gitimacy of  Ferris  was  incidentally  and  not 
necessarily  involved  in  the  inquiry  before  the 
surrogate,  still,  as  the  contestant,  the  plain- 
tiff here,  chose  to  try  the  question  on  the  in- 
quiry as  to  the  administration,  they  should  be 
estopped  by  the  result.  If,  as  they  now  con- 
tend, it  was  unimportant  who  administered  the 
estate,  they  should  have  waived  the  contest  and 
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allowed  letters  to  issue,  reserving  their  claimM 
to  the  succession  until  the  time  came  for  the 
administrator  to  render  his  account  and  to 
make  distribution.    2  R.  S.  92,  96. 

On  authority,  as  well  as  on  principle,  the  de- 
cision of  the  surrogate  is  rea  judicata. 

In  some  matters  the  decisions  of  courts  of 
probate,  surrogates,  and  ecclesiastical  courts 
are,  by  statute,  conclusive  only  to  a  limited  ex- 
tent. Thus,  in  New  York,  the  probate  of  a 
will  is  only  conclusive  so  far  as  it  affects  per- 
sonal estate. 

2  R.  S.  67,  §  69;  Bogardus  v.  Clark,  4  Paige, 
623. 

So  his  refusal  to  order  the  payment  of  a 
debt,  his  right  to  do  so  only  existing  where  the 
debt  is  not  disputed,  does  not  preclude  the 
creditor  from  his  action  at  law. 

Fitzpatriok  v.  Brady,  6  Hill,  581;  Campbell 
y.  Bruen,  1  Bradf.  224. 

So,  the  effect  of  a  final  decree  on  an  account- 
ing is  expressly  limited  by  the  statute.  2  R. 
S.  94,  §  65. 

But  unless  they  are  deprived  of  that  effect 
by  statute,  the  decrees  and  sentences  of  the 
spiritual  courts  are  final  and  conclusive  to  a 
certain  extent,  as  the  judgments  of  the  supe- 
rior courts  of  law  and  equity,  and  have  been 
held  to  be  so  in  the  very  point  involved  in  this 
action. 

Blaokhum  v.  Cratoforda,  3  Wall.  175,  .18  L. 
ed.  186;  Thomas  v.  Keteriche,  1  Ves.  332; 
BouohAer  v.  Taylor,  4  Bro.  (P.  C.)  708;  Barrs 
V.  Jackson,  1  Phil.  Ch.  582. 

In  Barrs  v.  Jackson,  the  vice  chancellor  had 
denied  to  the  sentence  of  the  ecclesiastical  court 
a  conclusive  effect  (1  Younge  &  C,  C.  C.  585), 
and  supported  his  views  in  an  elaborate  opin- 
ion. But  his  decision  was  overruled  by  the 
chancellor,  on  a  review  of  all  the  authorities. 

In  Blackburn  v.  Crawford,  this  court  held 
that  the  decision  of  the  probate  court  in  Mary- 
land on  a  claim  of  aaministration  that  the 
claimant  was  illegitimate,  and  a  consequent 
grant  of  administration  for  another  party,  was 
conclusive  as  between  the  same  parties  to  an 
action  of  ejectment  brought  by  the  party  re- 
jecting the  deeds  for  lands  wnich  he  claimed 
as  heir  of  the  intestate. 

In  the  opinion  of  the  court  it  is  said  that 
the  result  of  the  proceeding  in  the  probate 
court  under  the  laws  of  Maryland  to  which  our 
attention  has  been  called,  has  all  the  elements' 
of  res  judicata,  and  it  may  be  argued  that  it 
is  under  some  statutory  provision  of  that  state 
that  the  decree  has  this  effect.  But  it  will  be 
seen,  by  examining  the  laws  of  Maryland,  that 
this  result  follows  on  general  principles,  sim- 
ply because  the  probate  court  has  jurisdiction 
of  the  subject-matter,  not  by  reason  of  any 
statute  which  expressly  gives  to  the  decision 
of  this  court  that  effect,  because  there  is  none. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

On  the  15th  day  of  November,  1854,  Geanne 
Du  Lux,  a  woman  of  French  extraction,  died  at 
an  advanced  age  in  the  city  of  New  York,  in- 
testate, leaving  a  large  personal  estate  to  be 
administered  and  distributed  according  to  the 
laws  of  the  place  of  her  domicil. 

Within  a  month  of  her  decease,  John  P.  Fer- 
ris applied  to  the  surrogate  of  the  county  of 
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New  York  for  letters  of  administration  on  her 
estate,  claiming  them  on  the  ground  that  he 
was  her  only  child  and,  therefore,  her  sole  heir 
at  law  and  next  of  kin.  This  application  was 
opposed  by  the  public  administrator,  an  officer 
who,  in  the  city  of  New  York,  is  entitled  to 
administer  upon  the  estate  of  deceased  persons 
where  there  are  no  next  of  kin,  and  the  French 
consul  was  allowed  to  contest  for  the  benefit  of 
any  party  in  interest  in  France..  During  the 
pendency  of  these  proceedings,  these  appellan.ts 
appeared  before  the  surrogate  and  asked  to  be 
heard,  alleging  that  they  were  the  next  of  kin, 
and  for  that  reason  entitled  to  intervene  in  the 
matter  of  the  administration^  and  to  share  up- 
on the  distribution  of  the  estate.  The  prayer 
of  their  petition  was  granted,  and  after  this 
was  done,  the  French  consul  withdrew 
467*]  •from  the  contest.  The  only  ques- 
tion involved  in  the  application  for  ad- 
ministration was  whether  John  P.  Ferris 
was  the  legitimate  child  of  Geanne  Du 
Lux,  and  all  tlie  proofs  taken  and  admitted 
related  to  that  issue  alone.  As  Ferri6  was  con- 
ceded to  have  been  born  in  France,  a  commis- 
sion was  issued  to  take  testimony  in  that  coun- 
try regarding  the  real  relationship  he  bore  to 
the  said  Geanne  Du  Lux.  This  commission 
was  executed  and  returned  to  the  surrogate 
with  a  large  mass  of  oral  evidence  on  the  sub- 
ject, together  with  documents  and  extracts 
from  public  records. 

The  ease  came  to  a  hearing  on  the  15th  of 
September,  1856.  on  the  proofs  taken  in  France 
and  at  home,  and  the  surrogate  rendered  the 
following  decree:  "In  the  matter  of  the  estate 
of  Geanne  Du  Lux,  deceased.  Upon  taking 
proof  of  all  the  parties  who  have  appeared  in 
this  matter^  ai^d  after  hearing  coimsel  in  be- 
half of  John  P.  Ferris,  claiming  to  be  the  son 
of  the  intestate,  and  counsel  in  behalf  of  the 
public  administrator  in  opposition  thereto,  and 
counsel  in  behalf  of  Benoit  Julian  Caujolle, 
Bert  Barthelemy  Caujolle,  and  Mauretta  Elie 
and  their  respective  wive's,  claiming  as  next  of 
kin  of  said  intestate,  it  is  ordered,  adjudged, 
and  decreed  that  letters  of  ndministration  upon 
the  estate  of  snid  Geanne  Du  Lux  be  gn^anted 
and  issued  to  the  said  John  P.  FerriS  as  the 
legitimate  son  and  sole  next  of  kin  of  the  said 
intestate  or,  to  said  Ferris  and  such  per- 
sons as  may  be  joined  with  him  under  the 
statute,  by  giving  the  proper  security  required 
by  law." 

An  appeal  was  taken  from  this  decree  to  the 
supreme  court  of  the  state^  by  one  of  these  ap- 
pellants acting  for  his  family,  where  it  was 
affirmed.  While  the  case  was  pending  in  the 
supreme  court  on  application  of  the  appellant 
there,  additional  evidence  was  received,  not 
heard  by  the  surrogate,  tending  to  show  the  il- 
legitimacy of  Ferris.  Notwithstanding  this 
additional  evidence,  the  decision  of  the  surro- 
gate was  affirmed;  and  it  was  reaffirmed  on  a 
subsequent  appeal  to  the  court  of  appeals.  It 
was  on  this  final  decision  in  his  favor,  after  a 
protracted  and  expensive  litigation  of  seven 
years,  that  administration  of  his  mother's  es- 
tate was  granted  to  Ferris.  It  would  seem,  as 
the  proper  result  of  these  proceedings,  that  the 
persons  living  in  JPrance,  who  claimed  to  be  the 
next  of  kin  of  Geanne  Du  Lux,  had  exhausted 
their  legal  rights  in  contesting  the  legitimacy 
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of  Ferris.  But  they  did  ndt  think  so,  for  in 
a  short  time  after  the  decision  against  them  in 
the  highest  court  of  the  state  of  New  York, 
thejr  filed  their  bill  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New 
York,  for  distribution,  seeking  in  this  way  to 
try  over  again  the  same  question  which  had 
been  so  long  the  subject  of  contestation. 

To  this  bill  the  appellees  in  this  court  plead- 
ed in  bar  the  decision  of  the  state  court  on  the 
contest  for  administration,  as  an  adjudication 
between  the  same  parties  of  the  very  same 
point  in  issue,  by  a  tribunal  having  juris- 
diction of  the  subject-matter.  This  plea  was 
overruled  and  the  cause,  after  answer,  replica- 
tion and  the  taking  of  proof,  was  heard  on  its 
merits,  and  the  legitimacy  of  Ferris  again  es- 
tablished. Appeal  was  taken  to  this  court 
from  this  decision,  and  the  inquiry  arises,  then, 
in  the  first  place,  whether  he  did  so  err  or  not. 

There  must  be  an  end  of  every  controversy, 
and  the  question  raised  by  the  plea  is  whether 
the  litigation  concerning  the  legitimacy  of 
Ferris  in  the  state  tribunals  of  New  York  has 
been  of  such  a  character  that  it  cannot  *be  re- 
newed between  the  same  parties  in  the  Federal 
courts. 

Chief  Justice  De  Gray,  in  the  Duchess  of 
Kingston's  Case^  2  Sm.  L.  Cas.  648,  has,  ixj 
a  few  words,  given  a  comprehensive  summary 
of  the  law  on  this  subject:  "From  the  va- 
riety of  cases  in  respect  to  judgments  being 
given  in  evidence,'*  said  the  Chief  Justice, 
"these  two  distinctions  seem  to  follow  as  be- 
ing generally  true:  First,  that  the  judgment  of 
a  court  of  concurrent  jurisdiction  directly  upon 
the  point  is^  as  a  plea,  a  bar;  or,  as  evidence, 
conclusive  between  the  same  parties  on  the 
same  matter  directly  in  question  in  another 
court;  second,  that  the  judgment  of  a  court  of 
exclusive  jurisdiction  directly  upon  the  point 
is,  in  like  manner,  conclusive  upon  the  same 
matter  between  the  same  parties,  coming  inci- 
dentally in  question,  in  another  court  for  a 
different  purpose.  But  neither  the  judgment 
of  a  concurrent  or  exclusive  jurisdiction  is 
evidence  of  any  matter  incidentally  cognizable, 
nor  of  any  matter  to  be  inferred  by  argiunent 
from  the  judgment."  Did  the  fact  of  legiti- 
macy come  before  the  surrogate's  •court,  [*470 
directly  or  inddoitally,  and  was  it  necessary  to 
decide  the  point  before  the  letters  of  administra- 
tion could  issue,  are  the  questions  to  be  con- 
sidered and  determined. 

In  cases  of  intestacy  in  New  York  the  sur- 
rogate has  the  sole  and  exclusive  power  of 
granting  letters  of  administration,  and  is 
obliged  to  grant  them — no  question  being  made 
as  to  personal  competency — ^to  the  relatives  of 
the  deceased  who  would  be  entitled  to  succeed 
to  his  or  her  personal  estate,  and  if  Ferris  were 
the  only  child  of  the  intestate,  he  had  the  le- 
gal right  to  administer,  because  he  succeeded 
to  the  whole  of  her  estate.  2  R.  S.  N.  Y.  73, 
§§  23,  74,  27,  96,  75,  4,  5.  It  is  true  a  large 
discretion  is  given  to  the  surrogate  to  secure  a 
competent  person,  and  if  relatives  are  disquali- 
fied, for  certain  causes  mentioned  in  the  stat- 
ute, or  are  unwilling  to  accept,  administration 
may  be  granted  to  others,  and.  in  such  a  case, 
the  basis  of  action  concludes  nothing  as  to  the 
right  of  succession.  But  if  there  be  next  of 
kin,  and  no  personal  disqualifications  attach  to 
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them,  the  surrogate  can  exercise  no  discretion 
on  the  subject.  The  inquiry  becomes  then  a 
matter  of  right,  and  is,  by  the  express  lan- 
guage of  the  statute,  to  be  determined  by  the 
right  to  the  succession.    2  R.  S.  74,  §  27. 

In  this  state  of  the  law  on  the  subject  Ferri6 
applied  for  letters  of  administration  on  the 
estate  of  Geanne  Du  Lux,  claiming  to  be  her 
son  and,  therefore,  her  nearest  of  kin.  But 
these  appellants  said,  You  cannot  have  these 
letters,  oecause  you  are  illegitimate,  and  we,  as 
the  descendants  of  a  deceased  aunt  of  the  in- 
testate, are  her  nearest  relatives  and,  therefore, 
entitled  to  the  succession.  The  purpose  was  to 
get  at  the  estate,  and  so  they  say  m  their  pe- 
tition addressed  to  the  surrogate  for  leave  to 
intervene.  They  allege  themselves  to  be  "the 
nearest  of  kin"  and  entitled  to  share  upon  the 
distribution  of  the  estate,''  and  ask  to  be  heard 
"and  to  receive  their  distributive  share  of  the 
estate."  Manifestly,  they  sought  the  contest 
because  they  supposed  the  right  to  administer 
involved  the  right  to  the  property.  Their  op- 
position was  not  based  on  the  ground  of  Fer- 
471*]  ri6*s  personal  unfitness,  •nor  did  they 
wish  to  administer  themselves.  How,  then,  can 
it  be  said  that  the  administration  in  this  case 
was  granted,  without  any  reference  to,  or  consid- 
eration of,  the  question  of  distribution  7  In  the 
absence  of  personal  disqualifications,  as  we 
have  seen,  it  is  compulsory  on  the  surrogate  to 
erant  the  letters  to  the  party  to  whom  the  in- 
heritance belongs.  This  is  the  primary  and 
only  object  of  inquiry,  in  order  to  ascertain  to 
whom  the  letters  should  be  issued.  The  ille- 
gitimacy of  Ferris  in  any  other  view  was  an 
immaterial  issue.  It  is  personal  crood  conduct, 
and  not  the  status  of  birth,  which  constitutes 
a  man  a  fit  person  to  be  intrusted  with  the 
diities  of  administration.  It  is  idle,  therefore, 
to  suppose  that  this  contest  was  inaugurated 
and  carried  on,  on  any  other  theory  than  that 
the  result  of  it  settled  the  right  to  the  estate. 
Because  an  administrator  can,  under  certain 
circumstances,  be  appointed,  who  is  not  con- 
nected by  kinship  with  the  intestate,  proves 
nothing.  It  is  enough  to  say  there  was  no  oc- 
casion for  the  surrogate  to  do  this,  and  his  ac- 
tion was  not  grounded  on  his  ability  to  do  it  in 
certain  contingencies.  His  power  was  invoked 
under  that  clause  of  the  statute  which  directed 
him  to  issue  letters,  in  case  there  were  relatives, 
to  the  one  to  whom  the  estate  went,  by  the 
law  of  descents.  Ferri6  alleged  himself  to  be 
that  person,  because  he  was  the  son  of  the  de- 
ceased. These  appellants  said :  Not  so,  for  you 
are  illegitimate,  and  have  no  inheritable  blood, 
and  we  propose  to  try  that  question,  and  if  it  is 
decided  in  our  favor,  we  get  the  estate,  as  we 
are,  confessedly,  in  that  event  the  nearest  of 
kin.  The  issue  thus  solicited  was  framed;  vo- 
luminous evidence  both  from  abroad  and  at  home 
taken  upon  it;  able  arguments  heard;  elaborate 
opinions  given,  and  repeated  decisions  made 
against  the  right  set  up  by  these  appellants, 
and  yet  they  are  not  content.  Beaten  in  the 
state  courts  on  the  vital  question — the  illegiti- 
macy of  Ferris — they  turn  to  this  court  to  try 
over  again  the  very  point  decided  against  them. 
Can  they  do  this?  They  say  the  point  was  only 
cognizable  incidentally;  but  how  can  this  be, 
when  the  surrogate  could  not  have  done  the 
thing  he  did  do  without  deciding  it?  It 
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•had  to  be  decided  in  order  to  determine  [*472 
to  whom  the  letters  should  issue,  and  the  deci- 
sion of  it,  of  necessity,  settled  the  distribution 
of  the  estate.  If  this  litieation  can  be  renewed 
in  a  separate  suit  for  distribution  in  another 
court,  then  the  same  persons  can  trv  the  same 
question,  in  respect  to  the  same  subject,  in  two 
different  suits.  The  question  before  the  surro- 
^te  was  the  legitimacy  of  Ferris,  and  the  sub- 
ject in  regard  to  which  it  was  necessary  to  decide 
it,  was  the  distribution  of  the  estate.  That  the 
ultimate  right  of  property  was  the  pivotal  point 
of  the  case  appears  by  the  decree  itself,  but  it 
finds  Ferris  to  be  the  legitimate  son  and  sole 
nearest  of  kin  of  the  intestate,  and  by  reason 
of  this  directs  administration  to  be  granted 
to  him.  And  it  goes  further,  for  it  finds,  sub- 
stantially, that  the  contest  was  made  on  tne 
question  of  kinship  alone,  and  denies  the  claim 
set  up  by  these  appellants.  Suppose  the  suit 
for  distribution  had  been  brought  in  the  surro- 
gate's court;  can  there  be  a  doubt  that  the  de- 
cree granting  administration  to  FerriS  would 
be  pleadable  in  bar  to  it  7  If  such  be  its  effect 
in  tnat  court,  can  or  ought  it  to  have  a  different 
effect  in  another  court  of  concurrent  jurisdic- 
tion? If  so,  then  instead  of  there  being  uni- 
formity in  the  exercise  of  concurrent  juris- 
diction, there  would  be  conflicting  determina- 
tions, and  the  evils  resulting  from  such  a 
course  of  procedure  can  be  easily  foreseen. 
Neither  the  policy  of  the  law  nor  the  interests 
of  society  require  this  to  be  done. 

We  have  thus  far  considered  the  question  on 
principle,  but  we  are  also  sustained  by  au- 
thority. 

In  the  ecclesiastical  courts  in  England,  in 
cases  of  intestacy,  the  right  of  administration 
follows  the  right  to  the  property  (1  Williams 
on  Exrs.  394 ) ,  as  it  does  m  New  York  and  else- 
where in  this  country. 

The  effect  of  the  sentence  of  the  ecclesiastical 
court,  in  granting  administration,  was  con- 
sidered by  Lord  Hardwicke,  in  Thomas  v.  Ket- 
icrichey  1  Ves.  333,  on  a  bill  filed  for  distri- 
bution of  an  intestate's*  goods,  and  he  held  him- 
self concluded  by  it.  •Tliere  had  been  a  [•473 
contest  in  the  ecclesiastical  court  for  administra- 
tion between  the  same  parties  on  the  point  which 
was  the  nearest  of  kin.  The  court  decided 
they  were  in  equal  degree,  and  granted  admin- 
istration to  Ketteriche,  because  Thomas  was  a 
minor.  Thomas,  believinff  the  ecclesiastical 
court  had  not  computed  the  degrees  correctly, 
nnd  that  he  was  nearer  in  relationship  to  the 
intestate,  filed  his  bill  for  distribution  in  the 
High  Court  of  Chancery  for  the  purpose  of  get- 
tincr  another  computation,  but  the  Lord  Chan- 
cellor refused  to  go  behind  the  sentence  of  the 
ecclesiastical  court.  "That  court,"  he  said,  "is 
bound  to  grant  administration  to  the  next  of 
kin;  and,  if  I  should  determine  these  parties 
not  to  be  equal,  but  the  plaintiff  nearer,  it  is 
directly  contrary  to  the  foundation  of  this 
sentence,  which  would  make  it  erroneous  and 
to  be  reversed,  the  consequence  of  which  would 
be  that,  by  choosing  to  come  here  for  a  dis- 
tribution, you  would  change  the  rule  relating 
thereto,  for  the  suit  might  have  been  in  the 
ecolesiastical  court  for  a  distribution  as  well 
as  here,  and  that  court  could  not  have  contra- 
dicted the  sentence  by  which  administration 
was  granted."    This  decision  was  in  1749. 
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In  Bouohier  v.  Taylor,  4  Bro.  P.  C.  708,  the 
flame  point  was  raised  and  decided  the  same 
way  by  the  House  of  Lords  in  1770.  KTotwith- 
itandiiu;  these  decisions  the  question  was  a^ain 
the  subject  for  discussion,  in  a  suit  for  distribu- 
tion, b^ore  yice  Chancellor  Bruce  in  Barra  r, 
Jackson,  1  You.  &  C.  Ch.  585,  as  late  as  1842, 
and  he  denied  to  the  sentence  of  an  ecclesiastic- 
al court,  in  a  suit  for  administration,  the  ef- 
fect which  was  given  to  it  in  the  other  cases. 
But,  on  appeal  U>  the  House  of  Lords,  this  de- 
cree was  reversed,  and  Lord  Chancellor  Lynd- 
hurst,  on  a  review  of  all  the  authorities,  held 
that  the  question  was  no  longer  an  open  one. 
1  Phil.  582.  It  is  to  be  observed,  in  r-^'^ard  to 
the  opinion  of  the  learned  chancellor,  that,  al- 
though he  declined  to  enter  into  any  of  the 
474*]  general  arguments  in  the  case,  on  *the 
ground  that  he  was  bound  by  the  decision  of  the 
House  of  Lords  in  Bouohier  v.  Taylor,,  supra,  yet 
he  concedes  that  if  the  suit  for  distribution  had 
been  instituted  in  the  ecclesiastical  court,  the 
sentence  in  the  suit  for  administration  would 
have  been  conclusive  upon  it,  and,  if  it  were 
conclusive  there,  that  ought  to  be  conclusive  in 
the  court  of  chancery. 

It  may,  therefore,  as  the  result  of  these  au- 
thorities, be  safelv  assumed  to  be  the  estab- 
lished law  in  England,  that  if  the  sentence  of 
an  ecclesiastical  court,  in  a  suit  for  administra- 
tion, turns  upon  the  question  of  which  of  the 
parties  is  n^  of  kin  to  the  intestate,  it  is 
conclusive  upon  that  question  in  a  subsequent 
suit  in  the  court  of  chancery  between  the  same 
parties  for  distribution. 

We  are  not  aware  of  any  decisions  directly 
upon  this  subject  in  any  of  the  state  courts  of 
this  country.  This,  doubtless,  results  from  the 
fact-  that,  with  us,  estates  are  settled  and  dis- 
tributed in  the  same  court  that  grants  the  let- 
ters of  administration.  It  seldom  occurs  here 
that  separate  suits  for  distribution  are  insti- 
tuted at  all,  and  very  rarely,  anywhere  else 
than  in  the  courts  of  probate.  The  recent  case 
in  this  court,  of  Blackl^um  v.  Cratofords^  3 
Wall.  175,  18  L.  ed.  186,  is,  in  some  of  its  fea- 
tures, unlike  this,  but  the  principle  of  that  case 
would  seem  to  create  an  estoppel  in  this. 

On  principle  and  authority,  therefore,  the 
ludgment  in  the  suit  for  administration  in 
New  York  was  pleadable  in  bar  to  this  suit, 
and  on  that  ground  alone  the  bill  should  have 
been  dismiss^. 

The  decree  is  affirmed. 

Mr.  Chief  Justice  '  Cl&Mie,  having  been  of 
counsel  for  the  appellee  Ferris  did  not  sit  in 
this  case. 


HOSEA  STOUT,  Plff.  in  Err., 

V. 

THE  PEOPLE  OF  THE  U.  8.  IN  THE  TER- 
RITORY OF  UTAH. 

Court   equally   divided  in   a   criminal   case — 
habeas  corpus,  jurisdiction  under. 

Where  the  judges  of  this  court  are  equally  di- 
vided, four  of  them  being  of  the  opinion  that  on 
habeas  corpus,  if  the  commitment  be  on  an  indict- 
ment regular  In  form  and  for  a  crime  of  which  the 
court  below  has  Jurisdiction,  the  Judge  cannot  dis- 
charge for  matters  behind  the  Indictment,  such  as 
Irregularities  in  the  summons  of  the  grand  Jury, 
rtc.  and  four  being  of  a  different  opinion,  thinking 
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the  summons  void,  the  Judgment  Is  necessarily  af- 
firmed. 

[No.  478.] 

Argued  Deo.  15,  1871,  and  Jan.  17,  1872.    De- 
cided Feb.  5. 1872. 

IN  ERROR  to  ll-o  Supreme  Court  of  the  Ter- 
ritory ')f  Utah. 

The  plaintiff  in  error  was  indicted  for  mur- 
der in  the  third  judicial  district  court  for 
the  territory  of  Utah,  at  the  September  term, 
1871,  of  which  court  the  Hon.  James  B.  Mc- 
Kean,  chief  justice  of  the  supreme  court  of 
Utah,  is  judfi^e,  assigned  to  that  district  in  ac- 
cordance with  the  organic  law  of  th**  territory. 
Having  been  arrested  on  this  indictment  and 
being  in  the  custody  of  the  United  States  mar- 
shal, the  plaintiff  in  error  applied  to  Chief  Jus- 
tice McKean,  Oct.  30,  for  a  writ  of  habeas  cor- 
pus, upon  the  ground  that  he  could  "only  be 
indicted  for  the  crime  aforesaid  by  a  grand 
jury,  duly  selected,  drawn,  summoned  and  im- 
paneled according  to  the  laws  oi  the  territory 
of  Utah;  that  the  said  grand  jury,  by  whom 
said  pretended  indictment  was  found,  was  not 
drawn  according  to  said  law,  but  an  open  venire 
was  issued  by  order  of  Hon.  James  B.  McKean, 
judce  of  the  third  judicial  district  court  of 
Utwi  territory,"  which  was  delivered  to  the 
United  States  marshal  for  the  territory,  who 
selected  and  summoned  the  persons  composing 
the  grand  jury  which  returned  the  indictment, 
and  who  "were  selected,  chosen,  designated, 
and  called  by  said  marshal  of  the  United  States 
for  Utah  territory,  promiscuously,  and  not  by 
drawing  or  ballot  as  prescribed  by  the  laws  of 
said  territory,  and  in  contravention  of  each 
and  every  section  of  the  laws  of  said  territory, 
prescribing  the  manner  of  drawing,  selecting, 
and  obtaining  jurors  to  serve  in  the  district 
courts  of  said  territory.  Said  jurors  were  not 
"selected,  summoned,  or  called  in  accordance 
with  the  provisions  of  any  act  of  Congress,  nor 
in  accordance  with  the  practice  or  rules  of  any 
court  of  the  United  States,  nor  in  accordance 
with  any  rule  of  this  court."  Nov.  2  Chief 
Justice  McKean  refused  the  writ,  and  in  so 
doing,  in  accordance  with  the  territorial  law, 
made  the  following  decision: 

"The  territorial  legislation  touching  grand 
jurors  in  Federal  courts  being  inapplicable 
thereto,  and  inconsistent  with  Federal  legisla- 
tion and  practice,  and  the  grand  jury  mentioned 
in  the  foregoing  application  for  a  writ  of 
habeas  corpus  having  .been  selected,  summoned 
and  impaneled  in  accordance  with  the  last- 
named  legislation  and  practice,  the  said  appli- 
cation is  denied." 

The  relator  thereupon  brought  this  writ  of 
error. 

Messrs.  O.  J.  Hillyer  and  Thos.  Fitoh,  for 
plaintiff  in  error: 

An  indictment  found  b^  an  illegally  consti- 
tuted jury  is  not  merely  irregular,  but  void. 

6  McLean,  609 ;  Doyle  v.  State,  17  Ohio,  222. 

Upon  habeas  corpus,  the  legality  of  the  con- 
stitution of  the  court,  whose  power  is  ques- 
tioned, may  be  inquired  into,  and  if  found  il- 
legal the  process  is  void. 

Brooks  V.  Adams,  11  Pick.  441. 

The  regularity  of  the  warrant  and  the  juris- 
diction of  the  court  over  the  subject-matter  are 
I  never  conclusive;  but  on  habeas  corpus  the  le- 
'  80  U.  S. 
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gality  of  the  steps  taken  by  the  court  to  acquire 
jurisdiction  of  the  person  and  the  process  may 
be  inquired  into  and  the  invalidty  of  the 
warrant  thereby  established. 

Ex  parte  BoUman,  4  Cranch,  75;  Nelson  v. 
Cutter,  3  McLean,  326;  Ex  parte  Beatty,  12 
Wend.  229 ;  17.  8.  v.  Hamilton,  3  Dall.  17 ;  State 
y.  Stalnaker,  2  Brev.  44;  Slaoum  v.  Simma,  5 
Cranch,  3G3;  Reynolds  v.  Orvia,  7  Cow.  269; 
Hurd,  Hah,  Corp,  350. 

But  where  the  court  or  judge  to  whom  the 
application  is  made,  sustains  such  relation  to 
the  tribunal  whose  process  is  in  (question  that 
it  has,  in  the  ordinary  course  of  justice,  a  re- 
yision  of  its  decision  in  the  particular  case,  a 
much  larger  discretion  may  be  exercised  on 
hi^beas  corpus,  and  the  prisoner  may  be  dis- 
charged from  process  which  is  only  voidable, 
and  not  void. 

Hurd,  Hah,  Corp,,  351,  and  cases  there  cited. 

In  the  case  at  bar,  the  j'ud^e  to  whom  the 
application  was  made  stands  m  this  position. 
It  was,  therefore,  his  dutv  to  have  entertained 
the  application,  even  if  the  affidavit  had 
shown  only  irregularity,  and  not  illegality,  in 
the  proceedings. 

Messrs,  Oeo,  H,  Williams,  Atty,  Oen,,  Ch,  H. 
Hill,  Asst,  Atty,  Oen,,  and  B.  H.  Bristow, 
Solicitor  Oen.,  for  defendant  in  error: 

It  is  contended  that  the  question  of  whether 
the  grand  jury  which  indicted  the  plaintiff  in 
error  was  legally  summoned  or  not,  could  not 
be  inquired  into  on  habeas  corpus.  There  is 
nothing  on  the  face  of  the  indictment  to  show 
that  the  grand  jury  was  not  legally  summoned. 
The  regiuar  mode  of  contesting  the  question, 
whether  the  indictment  was  returned  by  a  law- 
ful grand  jury,  would  seem  to  be  by  plea  in 
abatement. 

1  Bish.  Crim.  Proc.  S  749. 

A  question  of  this  kind  cannot  be  raised  col- 
laterally on  a  habeas  corpus  for  the  discharge 
of  the  prisoner.  Where  a  prisoner  is  detained 
under  process,  lawful  on  its  face,  issued  by  a 
court  of  competent  jurisdiction,  any  latent  de- 
fect or  error  in  the  proceedings  must  be  cor- 
rected by  writ  of  error  or  certiorari  and  not  by 
habeas  corpus.  The  proceedings  in  such  case 
are  not  void  but  voidable  and,  of  course,  must 
stand  until  reversed  or  annulled  in  the  proper 
course  of  proceedings  in  a  court  having  author- 
ity to  revise  and  annul  it. 

Wilmot's  Opinions,  106;  Hurd,  Hah,  Corp, 
331,  and  cases  cited;  Ex  parte  Lees,  E.  B.  &  E. 
828;  Herrick  v.  Smith,  I  Gray,  49. 

Mr.  Chief  Justice  Cl&aae  delivered  the  opin- 
ion of  the  court: 

Four  of  the  judges  are  of  opinion  that  on 
habeas  corpus,  if  the  commitment  be  shown  to 
be  on  an  indictment  regular  in  form  and  for  a 
crim*e  of  which  the  court  has  jurisdiction,  tlic 
jud|^e  cannot  dischar^  for  matters  behind  the 
indictment,  such  as  irregularities  in  the  sum- 
mons of  grand  juries,  etc.,  and,  therefore,  that 
the  judgment  ought  to  be  affirmed. 

The  other  judges  are  of  a  different  opinion, 
thinking  the  summons  in  this  case  wholly  void, 
and  the  court  heing  equally  divided  on  this 
point,  the  judgment  must,  necessarily,  he  af- 
firmed, 
13  Wall. 


MARY  G.  CURTIS,  Plff,  in  Err^ 

V, 

JONATHAN  WHITNEY  et  aL 

(See  S.  C.  13  Wall.  68-72.) 

Wisconsin  statute,  when  does  not  impair  ohli^ 
gation  of  contract. 

The  Wisconsin  statute  of  April  10,  1867,  that  the 
holder  of  a  certificate  of  tax  sale  should  give  no- 
tice to  whoever  might  he  foand  In  possession  of 
the  land  before  taking  a  deed,  does  not  impair  the 
obligation  of  the  contract  made  at  the  sale. 

[No.  28.] 
Argued  Dec,  IS,  1871, .  Decided  Jan,  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

This  action  was  brought  by  the  plaintiff  in 
error  in  the  circuit  court  of  Brown  Co.,  Wis., 
to  quiet  her  title  to  a  certain  tract  of  laxid. 

Wis.  Gen.  Laws,  1859,  ch.  2. 

Judgment  was  rendered  for  the  defendants, 
and  on  appeal  this  judgment  was  affirmed  by 
the  supreme  court  of  the  state.  The  plaintiff 
brought  the  case  to  this  court. 

The  case  is  stated  by  the  court. 

Mr,  E.  H.  Ellifly  for  plaintiff  in  error,  cited 
Bronson  v.  Kintie,  1  How.  311;  MoCracken  v. 
Hayward,  2  How.  608;  Howard  v.  Bughee,  24 
How.  461,  10  L.  ed.  753;  Oreen  v.  Biddle,  8 
Wheat.  1;  Rohinson  v.  Howe,  13  Wis.  341; 
Lain  v.  Shepardson,  18  Wis..  59. 

Mr,  T.  O.  Howe,  for  defendants  in  error: 

The  defendants  insist  that  the  plaintiff's  deed 
was  invalid,  because  they  were  in  possession 
of  the  premises  for  more  than  thirty  days 
during  the  six  months  preceding  the  expiration 
of  the  time  of  redemption,  and  yet  no  notice 
was  served  upon  them  that  the  deed  was  to  be 
applied  for.  Laws  of  Wis.  Sess.  of  1867,  ch. 
113,  S  1. 

The  answer  to  this  objection  is  that  the  act 
of  1867  is  unconstitutional,  as  it  impairs  the 
obligation  of  a  contract.  We  reply  that  the 
act  does  not  impair  the  obligation  of  any  con- 
tract. 

State  V.  Hundhausen,  24  Wis.  196 ;  Curtis  v. 
Morrow,  24  Wis.  664;  R,  Co,  v.  Neshit,  10 
How.  395. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  Wisconsin. 

The  plaintiff  in  error,  who  was  plaintiff  be- 
low, brought  suit  under  the  statute  of  Wiscon- 
sin, to  have  her  title  to  the  land  in  controversy, 
which  she  claimed  under  a  deed  made  on  a  sale 
for  taxes,  established  and  quieted  as  against 
the  defendants.  • 

•The  sale  for  taxes  took  place  on  the  11th  [•69 
day  of  May,  1865,  and  she  received  a  certificate 
stating  the  sale,  and  that  unless  the  land  was 
redeemed  within  three  years  by  payment  of 
the  amoimt  bid,  with  interest  and  penalties,  she 
would  be  entitled  to  a  deed  for  the  land;  and 
accordingly,  on  the  12th  day  of  May,  1868,  she 

Note. — Constitutionality  of  ew  po8t  facto  laws — 
see  note  to  Calder  v.  Bull,  1  L.  ed.  U.  S.  048 ;  and 
note  to  Sturges  v.  Crownlnsbleld.  4  L.  ed.  U.  S.  520. 

What  laws  are  void  as  impairing  the  obllgatton 
of  contracts — see  note  to  Fletcher  v.  Peck,  3  L.  ed. 
U.  S.  162. 
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received  the  deed  which  she  seeks  to  establish 
as  the  title  to  the  land. 

But  the  legislature  of  Wisconsin,  on  the  10th 
of  April,  1867,  enacted  that  in  all  such  cases 
where  lands  have  been,  or  should  thereafter  be, 
sold  for  taxes  and  any  person  should  have  been 
in  the  actual  occupancy  or  possession  of  such 
land  for  thirty  days  or  more,  within  six  months 
preceding  the  time  when  the  deed  shall  be  ap- 
plied for,  the  deed  shall  not  be  issued  unless  a 
written  notice  shall  have  been  served  on  the 
owner  or  occupant  by  the  holder  of  the  tax  cer- 
tificate, at  least  three  months  prior  thereto. 
This  notice  must  set  forth  a  copy  of  the  certifi- 
cate, and  state  who  is  the  holder,  and  the  time 
when  the  deed  will  be  applied  for. 

In  the  case  before  us  there  was  such  occu- 
pancy, and  no  notice  was  served;  and  the  court 
held  the  tax  deed  void  for  want  of  it,  overrul- 
ing the  objection  of  plaintiff  that  the  statute 
requiring  notice  was  void  as  applied  to  her 
case,  because  it  impaired  the  obligation  of  her 
contract,  evidenced  by  the  certificate  of  sale. 

Did  the  statutory  requirement  that  the  hold- 
er of  such  certificate  should  give  notice  to  who- 
ever miglit  be  found  in  possession  of  the  land 
before  taking  a  deed,  impair  the  obligation  of 
the  contract  made  at  the  tax  sale? 

It  must  be  conceded  by  all  who  are  familiar 
with  the  vast  disproportion  between  the  value 
of  the  land  and  the  sum  for  which  it  is  usually 
bid  off  at  such  sales,  and  the  frequency  with 
which  the  whole  proceeding  is  conducted,  to  the 
making  of  the  conveyance  intended  to  pass  the 
title,  without  any  knowledge  on  the  part  of  the 
teal  owner,  that  the  requirement  is  an  emi- 
nently just  and  proper  one.  Nor  is  it  one  dif- 
ficult to  comply  with,  as  it  is  only  made  nec- 
essary where  some  one  is  found  on  the  land,  on 
whom  the  notice  can  be  served,  and  the  cost  of 
serving  the  notice  must  be  paid  by  any  party 
offering  to  redeem. 

That  a  statute  is  not  void  because  it  is  retro- 
spective has  been  repeatedly  held  by  this  court, 
and  the  feature  of  the  act  of  1867,  which  makes 
it  applicable  to  certificates  already  issued  for 
tax  sales,  does  not  of  itself  conflict  with  the 
CJonstitution  of  the  United  States.  Nor  does 
every  statute  which  affects  the  value  of  a  con- 
tract impair  its  obligation.  It  is  one  of  the 
contingencies  to  which  parties  look  now  in  mak- 
iner  a  larcre  class  of  contracts,  that  they  mav  be 
Tl*]  affected  in  •many  ways  by  state  and  na- 
tional legislation.  For  such  legislation  demanded 
by  the  public  good,  however  it  may  retroact  on 
contracts  previously  made  and  enhance  the  cost 
and  difficulty  of  performance,  or  diminish  the 
value  of  such  performance  to  the  other  party, 
there  is  no  restraint  in.  the  Federal  Constitu- 
tion, so  long  as  the  obligation  of  performance 
remains  in  full  force. 

In  the  case  before  us  the  right  of  plaintiff  to 
receive  her  d'ppd  is  not  tnkon  away  nor  tho  time 
when  she  would  be  entitled  to  it  postponed. 

While  she  had  a  right  to  receive  either  her 
ifaoney  or  her  deed  at  the  end  of  three  years, 
the  owner  of  the  land  had  a  rigrht  to  pav  the 
money  and  thus  prevent  a  conveyance.  These 
were  the  coincident  rights  of  the  parties  grow- 
ing out  of  the  contract  by  which  the  land  was 
sold  for  taxes. 

The  legislature,  by  way  of  giving  efficacy  to 
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the  right  of  redemption,  passed  a  law  which 
was  just,  easy  to  be  complied  with,  and  neces- 
sary to  secure  in  many  cases  the  exercise  of 
this  right.  Can  this  be  said  to  impair  the  obli- 
gation of  plaintiff's  contract,  because  it  re- 
quired her  to  give  such  notice  as  would  enable 
the  other  party  to  exercise  his  rights  under 
the  contract? 

How  does  such  a  requirement  lessen  the  bind- 
ing efficacy  of  plaintiff's  contract?  The  right 
to  the  money  or  the  land  remains,  and  can  be 
enforced  whenever  the  party  gives  the  requisite 
legal  notice.  The  authority  of  the  legislature 
to  frame  rules  by  which  the  right  of  redemp- 
tion may  be  rendered  effectual  cannot  be  ques- 
tioned, and  among  the  most  appropriate  and 
least  burdensome  of  these  is  the  notice  required 
by  statute. 

In  the  case  of  Jackson  v.  Lamphire,  3  Pet. 
290,  this  court  said:  "It  is  within  the  undis- 
puted province  of  state  legislatures  to  pass  re- 
cording acts  by  which  the  elder  grantee  shall  be 
postponed  to  a  younger  if  the  prior  deed  is  not 
recorded  within  the  limited  time,  and  the  power 
is  the  same,  whether  the  deed  is  dated  before 
or  after  the  recording  act.  Though  the 
•effect  of  such  a  law  is  to  render  the  prior  [•72 
deed  fraudulent  and  void  against  a  subsequent 
purchaser,  it  is  not  a  law  impairing  the  obliga- 
tion of  contracts.  Such,  too,  is  the  power  to  pass 
acts  of  limitations,  and  their  effect.  Reason  and 
sound  policy  have  led  to  the  general  adoption  of 
laws  of  both  descriptions  and  their  validity  can- 
not be  questioned"  .  .  .  "Cases  may  occur,"  says 
the  court,  "where  the  provisions  of  a  law  on 
those  subjects  may  be  so  unreasonable  as  to 
amount  to  a  denial  of  a  right,  and  call  for -the 
intervention  of  the  court;  but  the  present  is  not 
one  of  them." 

8o  we  think  of  the  oaee  now  under  considera- 
tiony  and  we  therefore  affirm  the  judgment  of 
the  state  court. 


THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OP  WEST  TENNESSEE, 
Plffs,  in  Err,, 

V. 

THE  CITIZENS'  BANK  OF  LOUISIANA. 

(See  S.  C.  13  Wall.  432,  433.) 

Action  for  Confederate  notee,  jurisdiction  over. 

This  court  cannot  take  jnrisdlction  of  a  writ  of 
error  to  a  state  court  in  an  action  for  the  amount 
of  a  deposit  in  Confederate'  Treasury  notes,  the 
judgment  of  the  state  court  being  against  the  right 
to  recover. 

[No.  190.] 

Argued  Jan,  12,  1872,    Decided  Jan,  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 

Messrs,  Louis  and  Ed'ward  Janin  fof  de- 
fendant in  error. 

Mr,  Thomas  J.  Durant,  for  plaintiffs  in 
error*: 

The  relation  of  debtor  and  creditor,  not  of 
bailor  and  bailee,  existed  between  the  plaintiff 
and  defendant  by  a  transaction  in  money,  in 
its  character  as  such;   the  obligation  of  the 

NoTR. — What  adjudication  of  state  courts  can  be 
brought  up  for  review — see  note,  62  L.  R.  A.  513. 
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debtor  was  to  pay  money.  If  the  obligation  be 
modified  or  destroyed,  the  obligation  of  the 
contract  is  violated. 

Story,  Com.  Const.  §§  1372,  1379;  Sturgea 
V.  Crowninshield,  4  Wheat.  197 ;  Marsh  v.  Bur- 
roughs, Am.  Law.  Reg.  for  Nov.  1871,  p.  725, 
foot. 

The  obligation  of  the  contract  between  the 
plaintiff  and  defendant  was  destroyed  by  article 
127  of  the  Constitution  of  Louisiana,  adopted 
in  1808,  which  declares  that  ^^all  agreements, 
the  consideration  of  which  was  Confederate 
money,  notes  or  bonds,  are  null  and  void,  and 
shall  not  be  enforced  by  the  courts  of  this 
state."    . 

This  is  the  article  relied  upon  by  the  su- 
preme court  of  Louisiana  in  this  case. 

It  is  urged  by  the  defendant  in  error,  that 
the  supreme* court  of  Louisiana  refers  to  the 
Constitution  of  1868,  only  in  a  narrative  form, 
but  does  not  thereon  decide  the  cause,  but  de- 
cides it  on  its  own  established  jurisprudence. 

Jurisprudence  ought  not  to  violate  the  obli- 
gation of  contracts;  and  the  position  assumed 
is  unsound. ' 

Tlie  court  of  Louisiana,  in  view  of  article 
127  of  the  Constitution,  could  not  decide  in  any 
other  way.  So  long  as  the  question  was  one 
resting  in  the  view  taken  by  the  supreme  court 
of  Louisiana,  of  the  common  law  of  the  state, 
or  of  what  was  the  public  policy,  the  decision 
might  have  annulled  or  sustained  the  contract, 
as  the  judges  were  inclined.  But  so  soon  as 
the  Constitution  of  the  state  said  such  con- 
tracts shall  not  be  enforced,  then  the  judges 
could  no  longer  enforce  the  contract,  even  if 
they  were  of  opinion  that  they  were  not  con- 
trary to  public  policy.  The  judgment,  then, 
rests  on  the  Constitution  alone. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  was  brought  into  this  court  by  a 
writ  of  error  to  the  supreme  court  of  the  state 
of  Louisiana,  issued  under  the  25th  section  of 
the  judiciary  act  of  1789. 

The  matter  now  before  us  is  a  motion  to  dis- 
miss the  writ  for  want  of  jurisdiction. 

The  plaintiff  in  error  brought  suit  a^inst 
the  defendant  in  error,  in  the  fifth  district 
court  of  New  Orleans,  to  recover  the  sum  of 
$93,380.97,  for  moneys  deposited  by  the  plain- 
tiff with  the  defendant,  and  moneys  collected 
by  the  latter  for  the  former.  All  the  so-called 
433*]  moneys  received  by  *the  defendant  were 
the  notes  of  the  rebel  government.  The  district 
court,  on  the  27th  of  March,  1867,  gave  judg- 
ment for  the  plaintiff.  The  case  was  thereupon 
taken  by  appeal  to  the  supreme  court  of  the 
state.  That  court,  on  the  14th  of  December, 
1869,  reversed  the  judgment  of  the  court  be- 
low and  dismissed  the  case.  In  the  opinion 
delivered  it  was  said:  "Under  the  Constitu- 
tion of  1868  the  courts  of  this  state  cannot  en- 
tertain an  action  based  upon  transactions  in 
Confederate  Treasury  notes.  We  thin)c  the 
evidence  discloses  that  this*  case  is  founded 
upon  dealings  in  unlawful  currency,  and  the 
court  has  often  refused  to  lend  its  aid  to  trans- 
actions reprobated  by  law."  The  Constitution 
of  1868  was  not  in  existence  when  the  case  was 
decided  by  the  district  court. 

The  supreme  court  founded  its  judgment 
13  Wall. 


alike  upon  the  constitutional  provision  and 
prior  adjudications.  Those  adjudications  are 
numerous  and  conclusive  upon  the  subject. 
Hunley  v.  Scott,  19  La.  Ann.  161 ;  King  v.  Hus- 
ton, 19  La.  Ann.  288;  McOracken  v.  Poole,  19 
La.  Ann.  369;  2>!orton  v.  Da/wson,  19  La.  Ann. 
464.  The  Constitution  only  declared  a  settled 
pre-existing  rule  of  jurisprudence  in  thi^  state. 
The  result  in  this  case  would  have  been  neces- 
sarily the  same  if  the  Constitution  had  not  con- 
tained the  provision  in  question.  This  brings 
the  case  within  the  authority  of  Bet  hell  v.  De- 
maret.  10  Wall.  537.  19  L.  ed.  1007.  Upon 
such  a  state  of  facts  this  court  cannot  take  ju- 
risdiction under  the  section  of  the  judiciary 
act  upon  which  the  writ  of  error  is  founded. 

The  motion  must,  therefore,  be  austqined,  and 
the  case  dismissed. 


WILLIAM  TUCKER,  Plff.  in  Err., 

V. 

NATHAN  W.  SPALDING. 

(See  S.  C.  13  Wall.  453-456.) 

Infringement  of  patent,  a  question  for  a  jury 
— adaptation  of  instrument  to  a  new  use,  not 
patentable, 

1.  In  a  suit  at  law  for  an  infringement  of  a  pat- 
ent the  diversity  or  identity  in  principle  of  two  me- 
chanical instruments  must  be  submitted  to  the 
jury,  if  there  is  no  such  resemblance  as  raises  the 
question  at  all. 

2.  The  adaption  plLa  mechanical  instrument  to  a 
new  use  is  not  a  new  invention  and  is  not  patent- 
able. 

3.  This  court  has  no  more  right  than  the  court 
l>elow,  to  decide  that  the  one  patent  did  or  did  not 
cover  the  invention  of  the  other. 

[No.  78.] 
Argued  Nov.  20,  1871.    Decided  Jan.  22,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Messrs.  Geo.  Gifford  and  W.  O.  Witter, 
for  plaintiff  in  error : 

The  Newton  patent  was  earlier  in  date  than 
either  Spalding  s  patent  or  the  time  of  his  al- 
leged invention,  and  was  proper  evidence  to 
prove  want  of  novelty. 

It  was  proper  evidence  to  go  to  the  jury  and 
to  be  made  the  subject  of  testimony  as  to  its 
contents  and  their  relation  to  the  plaintiff's  al- 
leged invention. 

Determining  the  similarity  or  dissimilarity 
in  the  contents  of  two  patents,  belongs  to  the 
province  of  evidence,  and  not  to  that  of  con- 
struction, and  is  for  the  jury,  and  not  for  the 
court. 

Bischoff  V.  Wethered,  9  Wall.  812,  19  L.  ed. 
829. 

The  name  applied  to  a. thing  described  in  a 
patent  does  not  determine  its  character  nor  af- 
fect its  relation  to  some  other  patented  thinp. 

Bridge  Proprs.  v.  Hoboken  Co.  1  Wall.  116, 
17  L.  ed.  571. 

It  is  immaterial  what  name  is  given  to  the 
machine  or  thing  described  in  the  Newton  pat- 
ent. The  eourt  below  seems  to  have  excluded 
this  patent,  for  the  reason  of  the  thing  patented 
not  being  called  a  saw,  and  because  it  is  stated 

Note. — Patents;  new  application  of  old  devices 
— see  notes,  88  L.  ed.  U.  S.  138;  40  L.  ed.  U.  S. 
1026. 
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in  the  patent  as  being  used  for  cutting  tongues, 
grooves,  mortises,  etc. 

The  Newton  patent  calls  the  invention  a  new 
and  useful  method  of  securing  cutters  to  rotary 
discs  or  plates,  and  states  ito  object  to  be  for 
cutting  tongues  and  grooves,  mortises,  etc 

Cutting  grooves  or  mortises  or  tongues,  by 
the  N^vton  rotary  disc,  is  merely  sawing  them. 
The  teeth  of  all  rotary  saws  have  a  cuttinpr 
edge,  and  these  teeth,  in  sawing,  cut.  The 
cutting  constitutes  the  sawing. 

A  new  use  of  an  old  machine  is  not  patent- 
able. 

Curt.  Pat.  SS  50-56,  inclusive,  and  cases 
there  cited;  Law,  Dig.  254,  §§  6-8;  Ames  v. 
Uoioardt  1  Sumn.  487;  Bean  v.  8mallux)odt  2 
Story,  41.1;  Hotohkiss  v.  Oreenioood,  4  McLean, 
4G1. 

Messrs.  1/.  A.  Wheaton  and  J.  J,  Coombs, 
for  defendant  in  error: 

The  6th  exception  is  based  solely  upon  the 
ruling  of  the  court  in  refusing  to  admit  in  evi- 
dence a  patent  granted  to  Jonah  Newton  in 
1855  for  an  improvement,  not  in  saws,  but  in  a 
grooving  and  mortising  machine. 

In  this  machine  there  is  neither  a  saw  nor  a 
saw-tooth  nor  any  socket  for  a  saw-tooth.  There 
is  in  it  a  rotary  disc  or  hub  with  four  projec- 
tions, one  half  an  inch  thick,  to  which  cutters 
are  bolted. 

The  disc  is  nearly  half  an  inch  thick  and 
about  four  inches  in  diameter,  the  thickness  be- 
ing over  one  tenth  of  the  diameter.  The 
strength  of  the  metal  precludes  any  idea  of  its 
ever  breakinsr.  Besides,  as  is  stated  by  Emer- 
son, the  defendant's  witness,  "The  tendency 
and  effect  of  the  insertion  of  the  Spalding  tooth 
are  to  strain  the  saw-plate,  while  there,  is  no 
such  tendency  in  the  Newton  tooth." 

It  was  this  tendency  to  "strain  the  saw- 
plate"  and  nothing  else  which  Spalding's  inven- 
tion overcame.  As  there  was  no  such  tendency 
in  the  Newton  machine,  there  could  have  been 
no  application  of  Spalding's  invention,  and  the 
patent  was  properly  ruled  out. 

Doubtless  there  are  cases  where  the  descrip- 
tion of  the  inventions  patented,  upon  which 
the  trial  is  being  had,  and  that  which  is  offered 
as  an  anticipation  to  show  a  prior  use,  may  be 
so  nearly  alike  that  the  coiirt  would  submit  the 
question  of  identity  to  the  jury  when  the  court 
is '^doubtful  whether  the  two  are  identical  or 
not.*  But  when  the  differences  are  so  great  that 
there  is  no  room  to  believe  there  is  any  point 
of  identity  between  them,  the  court  should  rule 
out  the  machine  or  description  offered  to  show 
priority,  as  irrelevant. 

Models  were  offered  with  the  Newton  patent. 
The  court,  therefore,  did  not  need  the  opinion 
of  experts  to  learn  whether  the  Newton  mor- 
tising machine  tended  to  show  want  of  novelty 
in  Spaldinjr's  patent  or  not.  As  to  what  the 
evidence  tends  to  prove,  it  is  a  question  of 
law  and  is  for  the  court  to  decide. 

The  Newton  patent  was  a  written  instrument 
and  was  for  the  court  to  construe. 

The  court  had  as  good  a  right  to  be  assisted 
in  its  construction  of  the  patent  by  the  model 
as  by  the  opinion  of  experts. 

Parker  v.  Hulme,  1  Fish.  44;  Ransom  v. 
Mayor  ofy.Y.l  Fish.  252 ;  Day  v.  Stellman, 
1  Fish.  487 ;  Many  v.  Sizer,  1  Fish.  31 ;  Adams 
V.  Jones,  1  Fish.  531;  Morris  v.  Barritt,  1 
Fish.  463;  Swift  v.  W^iMfi,  3  Fish.  369. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  at  law  to  recover  damages 
for  the  infringement  of  a  patent  for  the  use  of 
movable  teeth  in  saws  and  saw-plates. 

A  verdict  and  judgment  were  rendered  for 
the  plaintiff,  Spalding,  and  the  other  party  as- 
signs in  this  court  several  errors  in  the  rejec- 
tion of  evidence  offered  by  him,  and  in  the 
cliarge  of  the  court  to  the  jury. 

We  are  of  opinion  that  the  court  erred  in  re- 
fusing to  admit  the  patent  to  Jonah  Newton^ 
confessedly  prior  in  date  and  invention  to  that 
of  the  plaintiff,  which  the  defendant  offered  as- 
covering  the  subject-matter  of  the  plaintiff's 
patent. 

Other  bills  of  exception  were  taken  to  the  re- 
jection of  the  testimony  of  experts  to  prove  the 
identity  of  the  invention  described  in  the  New- 
ton patent,  with  that  of  plaintiff,  but  the  car- 
dinal point  in  the  case  is  the  refusal  of  the 
court  to  permit  the  Newton  patent  to  be  read 
to  the  jury. 

Whatever  may  be  our  personal  opinions  of 
the  fitness  of  the  jury  as  a  tribunal  to  deter- 
mine the  diversity  or  identity  in  principle  of 
two  mechanical  instruments,  it  cannot  be  ques- 
tioned that  when  the  plaintiff,  in  the  exercise 
of  the  option  which  the  law  g^ves  him,  brings 
his  suit  in  the  law  in  preference  to  the  equity 
side  of  the  court,  that  question  must  be  sub- 
mitted to  the  jury,  if.  there  is  so  much  resem- 
blance as  raises  the  question  at  all.  And 
though  the  principles  by  which  the  question 
must  be  decided  may  be  very  largely  proposi- 
tions of  law,  it  still  remains  the  essential  na- 
ture of  the  jury  trial  that  while  the  court 
may,  on  this  mixed  question  of  law  and  fact, 
lay  down  to  the  jury  the  law  which  should 
govern  them,  so  as  to  guide  them  to  truth  and 
guard  them  against  error,  and  may,  if  they 
disregard  instructions,  set  aside  their  verdict, 
the  ultimate  response  to  the  question  must 
come  from  the  jury. 

The  patent  of  plaintiff  claims  the  forming  of 
recesses  or  sockets  in  saws  or  compound  saw- 
plates  for  detachable  or  removable  teeth  on 
circular  lines,  and,  in  combination  with  these 
recesses,  teeth  having  their  base  or  bottom  part 
formed  on  circular  lines  as  described. 

Newton's  patent  had  cutters  of  the  same  gen- 
eral shape  and  form,  including  circular  base, 
as  the  compound  saw-teeth  of  the  other  patent, 
attachable  to  a  circular  disc,  and  removable  as 
in  the  other,  but  attached  by  screws  or  nuts; 
and  the  daim  or  purpose  of  the  Newton  patent 
is  for  cutting  tongues,  grooves,  mortises,  etc. 

The  court  in  rejecting  the  patent  of  Newton 
seems  to  have  been  mainly  governed  by  the 
use  which  was  claimed  for  it,  and  also  that  no 
mention  is  made  of  its  adaptability  as  a  saw. 
But  if  what  it  actually  did  is  in  its  nature  the 
same  as  sawing,  and  its  structure  and  action 
suggested  to  •ttie  mind  of  an  ordinary  [•4^6 
skilful  mechanic  this  double  use  to  which  it 
could  be  adapted'  without  material  change,  then 
such  adaptation  to  the  new  use  is  not  a  new  in- 
vention, and  is  not  patentable. 

The  defendant  offered  to  prove  that  such  was 
the  relation  of  the  principle  of  the  Newton  pat- 
ent and  plaintiff's  patent  by  experts,  and  we  are 
clear  that  the  resemblance  was  close  enough  to 
require  the  submission  of  the  question  of  iden- 
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tity  to  the  jury,  and  the  admission  of  the  testi- 
mony of  experts  on  that  subject. 

This  subject  was  fully  considered  in  the  case 
of  Bischoff  V.  Wethered,  9  Wall.  815,  19  L.  ed. 
830,  decided  since  the  present  writ  of  error  was 
issued. 

This  court  has  no  more  right  than  the  court 
below  to  decide  that  the  one  patent  covered  the 
invention  of  the  other,  or  that  it  did  not ;  and  it 
is  obvious  that  extended  argument  here,  to 
prove  such  general  resemblance  as  would  re- 
quire the  submission  of  both  parties  to  the  jury, 
might  prejudice  the  plaintiff's  case  on  the  new 
trial  which  must  be  granted.  We,  therefore,  for- 
bear to  discuss  the  matter  further ;  for  the  same 
reason  we  refrain  from  comment  on  the  instruc- 
tion. It  is  to  be  understood  that  in  declining  to 
pass  upon  the  other  alleged  errors  of  the  record, 
this  court  neither  affirms  nor  overrules  the  ac- 
tion of  the  court  on  those  points,  and  the  case  is 
reversed  for  this  fundamental  error,  which  in- 
cludes several  others  resting  on  that. 

The  judgment  of  the  Circuit  Court  ie  re- 
versed, and  a  new  trial  ordered. 


C.  ADOLl'H  LOW  et  al.,  Plffs,  in  Err,, 

V, 

ALEXANDER  AUSTIN. 

(See  S.  C.  13  Wall.  20-35.) 

Ooods  imported  cannot  be  taxed  while  in  0U8- 
tom-houae — in  original  cases. 

*1.  Goods  imported  from  a  foreign  country,  upon 
which  the  duties  and  charsres  at  the  custom-bouse 
have  been  paid,  are  not  subject  to  state  taxation 
while  remaining  In  the  original  cases,  unbroken 
and  unsold  in  the  hands  of  the  Importer,  whether 
the  tax  be  imposed  upon  the  goods  as  imports,  or 
upon  the  goods  as  part  of  the  general  property  of 
the  citizens  of  the  state  which  is  subjected  to  an 
ad  valorem  tax. 

2.  Goods  imported  do  not  lose  their  character  as 
imports,  and  become  incorporated  Into  the  mass  of 
property  of  the  state,  until  they  have  passed  from 
(be  control  of  the  importer,  or  been  broken  up  by 
him  from  their  original  cases. 

[No.  142.] 
Submitted  Deo,  12, 1871,  Decided  Jan.  29, 1872. 

IN  ERROR  to  the  Supreme  Court  of  Califor- 
nia: 

The  case  is  stated  by  the  court. 

Ifessrs.  Hall  McAllister,  William  A. 
Fisher,  and  Charles  Marshall,  for  plaintiffs  in 
error: 

The  plaintiffs  in  error  believe  that  the  con- 
troversy in  this  case  is  concluded  by  a  number 
of  decisions  already  rendered  in  this  court. 
Brown  v.  Md,  12  Wheat.  419;  License  Causes, 
5  How.  504;  Waring  v.  Mayor,  8  Wall.  110, 
19  L.  ed.  342;  Weston  v.  Charleston,  2  Pet. 
449;  Bk.  v.  V,  Y,  2  Black,  629,  17  L.  ed.  454. 

But  we  will  discuss  briefly  the  grounds  for 
the  supposed  distinction  between  the  cases  al- 
luded to  and  that  now  before  the  court.  The 
jidges  of  the  supreme  court  of  California  con- 
cede that  the  state  can  impose  no  tax  upon  the 
imported  article,  as  such,  while  remaining  in 

*neadnote8  by  Mr.  Justice  Field. 

NoTfj. — Power  of  Oongrest  to  regulate  commerce  ; 
siite  licenses;  power  of  states  to  taw  commerce — 
see  notes,  6  L.  ed.  U.  8.  28 :  6  L.  ed.  U.  S.  678 ;  29 
L.,  ed.  U.  8.  158;  82  L.  ed.  U.  8.  229;  37  L.  ed. 
U.*  8.  216 ;  88  L.  ed.  U.  8. 1041 ;  89  L.  ed.  U.  8.  811 ; 
89  L.  ed.  U.  &  588. 
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the  original  package  in  the  possession  of  the 
importer  for  sale,  but  contend  that  imported 
goods,  so  situated,  may  be  reached  by  taxa- 
tion, under  a  tax  which  is  applicable  to  all 
values  alike. 

But  an  examination  of  the  reasons  assigned 
by  this  court,  for  the  conclusions  in  the  cases 
already  mentioned,  will  clearly  show  that  goods 
80  situated  are  not  only  protected  from  dis- 
criminating taxation,  but  from  any  taxation 
whatever  by  the  state.  In  Brown  v.  Md.  it 
was  held  that  the  importer,  by  payment  of  du- 
ties, purchased  the  right  to  self,  and  that  the 
good  faith  of  the  government  required  that  he 
should  be  protected  in  that  right,  without  bur- 
den upon  its  exercise  or  on  the  goods  them- 
selves by  the  state;  and  that  it  was  indispensa- 
ble to  the  full  and  beneficial  exercise  by  Con- 
gress, of  its  power  to  collect  imposts,  that  the 
imported  article  should  be  protected  from  state 
taxation,  until  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  the  property  of  the 
country.  It  does  not  become  so  incorporated 
so  long  as  it  remains  in  the  possession  of  the 
importer  in  the  original  packages  for  sale. 
Brown  v.  Md.  12  Wheat.  442;  License  Tax 
Cases,  5  How.  574;  Waring  v.  Mayor,  8  Wall. 
122,  19  L.  ed.  346. 

The  imported  article  is  introduced,  not  only 
by  the  authority  and  permission  of  the  state 
but  of  the  United  States,  and  it  remains  segre- 
gated from  the  mass  of  the  property  of  the 
state,  until  it  has  been  sold  or  bulk  has  been 
broken  by  the  importer. 

The  literal  meaning  of  the  words  of  the  10th 
section  of  the  1st  article  of  the  Constitution 
lends  no  sanction  to  the  views  of  the  California 
court.  It  is  not  a  discriminating  tax  that  it 
forbidden,  but  any  impost  or  duty  whatever. 

The  distinction  is  raised  upon  the  theory  that 
there  can  be  no  danger  of  the  destruction,  or 
the  serious  diminution  of  the  value  of  the  im- 
port by  the  state  taxation,  because  all  other 
property  is  taxed  to  the  same  extent;  but  the 
power  to  tax  does  not  depend  upon  the  d^^ee 
of  its  exercise,  and  although  there  may  be  no 
danger  of  serious  diminution  of  the  value  of 
the  import,  by  unequal  taxation,  there  is  the 
certainty  of  some  loss  from  any  taxation. 

Messrs.  Jo.  Hamilton,  Atty,  Gen,  of  Cali- 
fornia, and  J.  W.  BenTer,  for  defendant  in 
error : 

The  wine  in  question  had  passed  beyond  the 
l)rotection  of  the  laws  of  the  United  States 
when  the  tax  was  levied,  and  it  was  exclusively 
under  the  protecting  shield  of  the  laws  of  the 
state;  and  we  contend  that  the  right  of  taxa- 
tion attached  to  the  property  in  t^half  of  the 
fttate,  as  soon  as  the  exclusive  duty  of  protect- 
ing it  devolved  upon  the  authorities  of  the 
state.  As  it  was  .under  the  sole  protection  of 
the  laws  of  the  state,  it  should  bear  its  propor- 
tion of  the  burden  necessary  to  a  due  adminis- 
tration of  those  laws. 

Shall  the  state  be  required  to  protect  the 
property  of  importing  merchants  stored  in  their 
warehouses,  and  be  denied  the  right  to  tax  it  in 
their  hands  to  support  the  state  government? 
Is  this  the  meaning  of  the  Constitution  ?  If  so, 
they  may  import  and  store  wines  of  the  value 
of  million  of  dollars,  and  increase  their  capital 
by  the  increased  value  of  the  wine  which  age 
gives  to  it,  and  thus  valuable  property  be  with- 
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dra\vn  from  the  burden  of  government  while  it 
is  increasing  in  value.  In  fact,  that  is  just  this 
case.  The  record  shows  that  the  wines  were 
consigned  to  the  plaintiffs,  and  after  all  the 
custom-house  duties  and  charges  were  paid,  the 
wines  were  stored  by  them  in  their  warehouse, 
subject  to  the  order  of  the  consignor;  and  they 
had  thus  held  them  for  more  than  a  year,  as 
the  record  shows,  and  how  much  longer  does 
not  appear.  But  if  the  meaning  of  the  Consti- 
tution is  that,  while  the  wine  remains  in  the 
cases  in  which  they  were  imported,  they  retain 
the  character  of  imports,  so  as  to  prevent  taxa- 
tion, they  might  thus  be  held  for  twenty  years 
or  longer.  But  such  is  not  the  meaning  of  the 
Constitution.  Could  the  importer  be  deprived  of 
a  constitutional  right  by  changing  the  old  cases? 

But  if  the  argument  is  sound,  that  there  is 
any  magic  power  in  the  cases,  as  soon  as  the 
importer  changes  these,  he  loses  the  right  of  ex- 
emption from  taxation.  The  test  of  the  right 
of  the  state  to  tax  is  not  whether  the  imported 
w>nes  are  in  the  original  cases  or  have  been 
sold  at  least  once,  but  whether  they  have  passed 
from  under  the  protection  of  the  laws  of  the 
United  States  as  against  all  wrong-doers,  and 
are  under  the  exclusive  protection  of  the  au- 
thorities and  laws  of  the  state.  They  thus  may 
be  said  to  have  been  mingled  with  the  general 
mass  of  property  in  the  state,  and  all  subject 
alike  to  taxation  for  the  support  of  the  state 
government.  And  this  doctrine  is  recognized 
m  the  case  of  Br  oven  v.  Md.  supra;  Passenger 
Cases,  7  How.  390. 

When  the  Constitution  says  that  the  state 
shall  not  tax  imports  beyond  what  is  necessary 
to  the  execution  of  its  inspection  laws,  it  means 
that  the  state  shall  not  levy  that  peculiar  tax 
beyond  that  amount,  and.  has  exclusive  refer- 
ence to  impost  duties  which,  in  the  Constitu- 
tion and  laws  of  the  United  States,  means  a 
duty  on  imported  goods  or  merchandise,  as 
stated  by  Bouvier  ( 1  Bouv.  Die.  688 )  and  I  may 
say  that  imposts  or  duties  on  imports  is  a  duty 
imposed  upon  imported  goods  as  such,  for  the 
privilege  of  landing  and  selling  them  alone, 
and  so  understood  by  the  framers  of  the  Con- 
stitution, as  they  allowed  such  tax  so  far  and  to 
the  extent  necessary  for  the  administration  of 
the  inspection  laws.  But  what  have  the  in- 
spection laws  to  do  with  the  goods  after  they 
are  stored  in  the  warehouse  of  the  consignee? 
Nothing.  Therefore,  they  did  not  assume  to 
prescribe  any  limitation  upon  the  ordinary 
power  of  taxation  after  the  goods  had  passed 
the  custom-house  and  found  their  way  into  the 
warehouse  of  the  consignees. 

As  to  when  the  property  is  beyond  the  juris- 
diction of  the  United  States  and  within  the  ex- 
clusive jurisdiction  of  the  state,  see  Waring  v. 
Clarke,  5  How.  441,  also  628;  U,  8.  v.  Cool- 
idge,  1  Wheat.  415;  17.  8,  v.*  Bevans,  3  Wheat. 
336;  1  Woodb.  &  M.  401;  2  Sumn.  419. 

When  the  property  is  within  the  jurisdiction 
of  the  state,  it  may  be  taxed  for  the  purpose 
of  supporting  the  administration  of  the  laws 
of  the  state,  for  the  general  good  of  all  per- 
sons and  property  in  the  state. 

Justice  Woodbury's  Op.  in  the  Passenger 
Cases,  7  How.  537,  and  cases  there  cited;  Howell 
V.  The  8tate,  3  Gill.  15;  Cumming  v.  Mayor, 
etc,,  R.  M.  Charl.  26;  Oreen  v.  Mayor,  etc.,  R. 
M.  Charl.  366. 
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*Mr.  Justice  Field  delivered  the  opin-  [•32 
ion  of  the  court: 

The  plaintiifs  have  been  for  several  years 
past,  and  still  are,  importing,  shipping  and  com- 
mission merchants,  in  the  city  of  San  Fran- 
cisco, in  the  state  of  California.  In  1868,  they 
received,  on  consignment  from  parties  in 
France,  certain  champagne  wines  of  the  value 
of  $10,000,  upon  which  they  paid  the  duties 
and  charges  at  the  custom-house.  They  then 
stored  the  wine  in  their  warehouse  in  San  Fran- 
cisco, in  the  original  cases  in  which  the  wines 
were  imported,  where  they  remained  for  sale. 
While  in  this  condition  they  were  assessed  as 
the  property  of  the  plaintiflf,  for  state,  city,  and 
county  taxes,  under  the  general  revenue  law  of 
California,  which  subjects  all  property,  real  oi 
personal,  in  the  state,  with  certain  exceptions, 
to  an  ad  valorem  tax.  The  defendant  was  at 
the  time  the  tax  collector  of  the  city  and  coun- 
ty of  San  Francisco,  and  as  such  officer  levied 
upon  the  cases  of  wines  thus  stored,  for  the 
amount  of  the  tax  assessed  and  was  about  to 
sell  them,  when  the  plaintiffs  paid  the  amount 
and  the  charges  incurred,  unaer  protest,  and 
then  brought  the  present  action  in  one  of  the 
district  courts  of  the  state,  to  recover  back 
money  paid.  The  district  court  gave  judg- 
ment for  the  plaintiffs:  the  supreme  court  of 
the  state  reversed  the  judgment,  and  the  case 
is  brought  here  on  writ  of  error. 

The  simple  question  presented  in  this  case  for 
our  consideration  is  whether  imported  mer- 
chandise, upon  which  the  duties  and  charges  at 
the  custom-house  have  been  paid,  is  subject  to 
state  taxation,  whilst  remaining  in  the  original 
cases,  unbroken  and  imsold,  in  the  hands  qf  the 
importer. 

The  decision  of  this  court  in  the  case  of 
Brown  v.  The  8tate  of  Maryland,  12  Wheat. 
419,  furnishes  the  answer  to  the  question.  The 
distinction  between  that  case  and  the  present 
case  does  not  affect  the  principle  affirmed, 
which  equally  governs  both. 

In  that  case  the  question  arose  whether  an 
act  of  the  legislature  of  Maryland  requiring  im- 
porters of  foreign  goods  by  the  bale  or  package, 
to  pay  the  state  a  license  tax  before  selling  them 
in  the  form  and  condition  in  which  they  were 
imported,  was  valid  and  constitutional.  The 
court  held  the  act  in  conflict  with  the  provision 
of  the  Constitution  which  declares  that  no  state 
shall,  without  the  consent  of  Congress,  lay  any 
impost  or  duty  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing 
its  inspection  laws. 

In  the  elaborate  opinion  of  Mr.  Chief  Justice 
Marshall  the  whole  subject  of  the  power  of  Con- 
gress over  imports  is  considered,  and  the  line 
marked  where  the  power  of  Congress  over  the 
goods  imported  ends,  and  that  of  the  state  be- 
gins, with  as  much  precision  as  the  subject  ad- 
mits. After  observing  that  the  prohibition  of 
the  Constitution  upon  the  states  to  lay  a  duty 
on  imports,  and  their  acknowledged  power  to 
tax  persons  and  property,  may  come  in  conflict, 
he  says,  speaking  for  the  court:  "The  powe:, 
and  the  restriction  on  it,  though  quite  distin- 
guishable when  they  do  not  approach  each  other, 
may  yet,  like  the  intervening  colors  betwecai 

J  white  and  black,  approach  so  nearly  as  to  per- 
plex the  understanding,  as  colors  perplex  the 
vision  in  marking  the  Sstinction  between  then. 

80  U.  S. 


1871. 


United  States  v.  Klein. 


128-150 


Yet  the  distinction  exists,  and  must  be  marked 
as  the  cases  arise.  Till  they  do  arise,  it  might 
be  premature  to  state  any  rule  as  being  univer- 
sal in  its  application.  It  is  sufficient  for  the 
33*]  present  to  say,  generally,  ♦that  when  the 
importer  has  so  acted  upon  the  thing  imported 
that  it  has  become  incorporated  and  mixed  up 
with  the  mass  of  property  in  the  country,  it 
has,  perhaps,  lost  its  distinctive  character  as 
an  import,  and  has  become  subject  to  the  tax- 
ing power  of  the  state ;  but  while  remaining  the 
property  of  the  importer,  in  his  warehouse,  in 
the  original  form  or  package  in  which  it  was 
import^,  a  tax  upon  it  is  too  plainly  a  duty 
on  imports  to  escape  the  prohibition  in  the 
Constitution.'*     12  Wheat.  441. 

In  that  case  it  was  also  held  that  the  author- 
ity given  to  import,  necessarily  carried  with  it  a 
right  to  sell  the  eoods  in  the  form  and  condition, 
that  is,  in  the  bale  or  package,  in  which  the^ 
were  imported;  and  that  the  exaction  of  a  li- 
cense tax  for  permission  to  sell  in  such  case  was 
not  only  invalid  as  being  in  conflict  with  the  con- 
stitutional prohibition  upon  the  states,  but  also 
as  an  interference  with  the  power  of  Congress 
to  regulate  commerce  with  foreign  nations. 

The  reasons  advanced  by  the  Chief  Justice  not 
only  commend  themselves,  by  their  intrinsic 
force,  to  all  minds,  but  they  have  received  rec- 
ognition and  approval  by  this  court  in  repeated 
instances.  Mr.  Chief  Justice  Taney,  who  was 
at  the  time  eminent  at  the  bar,  as  he  was  after- 
wards eminent  on  the  Bench,  argued  the  case 
on  behalf  of  Uie  state  of  Maryland,  and,  in  the 
License  Cases,  5  How.  575,  he  referred  to  his 
position,  and  observed  that,  at  the  time,  he  pur- 
suaded  himself  that  he  was  right,  and  thought 
that  the  decision  of  the  court  restricted  the  pow- 
ers of  the  state  more  than  a  sound  construction 
of  the  Constitution  of  the  United  States  would 
warrant.  "But  farther  and  more  mature  reflec- 
tion," the  great  judge  added,  "has  convinced 
me  that  the  rule  laid  down  by  the  Supreme 
Court  is  a  just  and  safe  one,  and  perhaps  the 
best  that  could  have  been  adopted  for  preserv- 
ing the  right  of  the  United  States  on  the  one 
hand,  and  of  the  states  on  the  other,  and  pre- 
venting collision  between  them.  The  question, 
I  have  already  said,  was  a  very  difficult  one  for 
34*]  the  •judicial  mind.  In  the  nature  of  things 
the  line  of  division  is,  in  some  degree,  vague  and 
indefinite,  and  I  do  not  see  how  it  could  be  drawn 
more  accurately  and  correctly,  or  more  in  har- 
mony with  the  obvious  intention  and  object  of 
this  provision  in  the  Constitution.  Indeed,  goods 
imported,  while  they  remain  in  the  hands  of  the 
importer,  in  the  form  and  shape  in  which  they 
were  brought  into  the  country,  can,  in  no  just 
sense,  be  r^^rded  as  a  part  of  that  mass  of 
property  in  the  state  usually  taxed  for  the  sup- 
port of  the  state  government."  See,  also,  Almy 
V.  Cal.  24  How.  169,  16  L.  ed.  644;  Woodruff  v. 
Parham,  8  Wall.  123,  19  L.  ed.  382;  Hinson  v. 
Lott,  8  Wall.  148,  19  L.  ed.  387. 

The  supreme  court  of  California  appears, 
from  its  opinjon.  to  have  considered  the  present 
case  as  excepted  from  the  rule  laid  down  in 
Broifm  V.  The  State  of  Maryland,  because  the 
tax  levied  is  not  directly  upon  imports  as  such 
and,  consequently,  the  goods  imported  are  not 
"ubicctH  to  any  burden  as  a  class,  but  only  are 
included  as  part  of  the  wh«^le  property  of  its 
citizens  which  is  subjected  ^iqually  to  an  ad 
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valorem  tax.  But  the  obvious  answer  to  this 
position  is  found  in  the  fact,  which  is,  in  sub- 
stance, expressed  in  the  citations  made  from  the 
opinions  of  Marshall  and  Taney,  that  the  goods 
imported  do  not  lose  their  character  as  imports, 
and  become  incorporated  into  the  mass  of  prop- 
erty  of  the  state,  until  they  have  passed  from 
the  control  of  the  importer  or  been  br<^en  up 
by  him  from  their  original  cases.  Whilst  re- 
taininjB^  their  character  as  imports,  a  tax  upon 
them  m  any  shape,  is  within  the  constitutional 
prohibition.  The  question  is  not  as  to  the  ex- 
tent of  the  tax,  or  its  equality  with  respect  to 
taxes  on  other  property,  out  as  to  the  power  of 
the  state  to  levy  any  tax.  If,  at  any  point  of 
time  between  the  arrival  of  the  goods  in  port 
and  their  breakage  from  the  original  cases,  or 
sale  by  the  importer,  they  become  subject  to 
state  taxation,  the  extent  and  the  character  of 
the  tax  are  mere  matters  of  legislative  discre- 
tion. 

There  are  provisions  in  the  Constitution  which 
prevent  *one  state  from  discriminating  in-  [*35 
juriousljr  against  the  products  of  other  states, 
or  the  rights  of  their  citizens,  in  the  imposition 
of  taxes,  but  where  a  state,  except  in  such  cases, 
has  the  power  to  tax,  there  is  no  authority  in 
this  court,  nor  in  the  United  States,  to  control 
its  action,  however  unreasonable  or  oppressive. 
The  power  of  the  state,  except  in  such  cases,  is 
absolute  and  supreme.  Woodruff  v.  Parham,  8 
Wall.  123,  19  L.  ed.  382;  Hinson  v.  Lott,  8  Wall. 
148,  19  L.  ed.  387. 

The  argument  for  the  tax  on  the  wines  in  the 
present  case,  that  it  is  not  greater  than  the  tax 
upon  other  property  of  the  same  value  held  by 
citizens  of  the  state,  would  justify  a  like  tax 
upon  securities  of  the  United  States,  in  which 
form  probably  a  large  amount  of  the  property  of 
some  of  her  citizens  consists ;  yet  it  has  been  re- 
peatedly held  that  such  securities  are  exempted 
from  state  taxation,  whether  the  tax  be  imposed 
directly  upon  them  by  name  or  upon  them  as 
forming  a  part  in  the  aggregate  of  the  property 
of  the  taxpayer.  Bk.  Com,  v.  N,  T.  City,  2 
Black,  620,  17  L.  ed.  451.  The  rule  is  general 
that  whenever  taxation  by  a  state  is  forbidden, 
or  would  interfere  with  the  full  exercise  of  a 
power  vested  in  the  government  of  the  United 
States  over  the  same  subject,  it  cannot  be  im- 
posed. Imports,  therefore,  whilst  retaining 
their  distinctive  character  as  such,  must  be 
treated  as  being  without  the  jurisdiction  of  the 
taxing  power  of  the  state. 

It  follows  that  the  judgment  of  the  Supreme 
Court  of  California  must  he  reversed;  and  it  i$ 
so  ordered. 


UNITED  STATES,  Appt., 

V, 

JOHN  A.  KLEIN,  Surviving  Admr.  of  Victor 
F.   Wilson,   Deceased. 

(See  S.  C.  13  Wall.  128-150.) 

Titles  in  insurgent  states  when  devested — cap- 
tured and  abandoned  property — proceeds  of—* 
President's  pardon — conditions  of — void  pro- 
viso in  act. 

1.  By  the  abandoned  and  captured  property  act, 
no  titles  were  devested  in  the  Insurgent  states,  un- 

NOTE. — The  effect  of  parti ona — sw»  note  to  Arm- 
strong's Foundry  v.  U.  S.  18  L.  ed.  U.  S.  882. 
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less  in  pursuance  of  a  judgment  rendered  after  due 
legal  proceedings,  except  of  property  used  in  actual 
hostilities. 

2.  The  government  constituted  itself  the  trustee 
for  those  who  were,  by  that  act.  declared  entitled 
to  the  proceeds  of  captured  and  abandoned  prop- 
erty, and  for  those  whom  it  should  thereafter  rec- 
ognize as  entitled. 

3.  The  title  to  the  proceeds  of  the  property  which 
came  to  the  possession  of  the  governmeqt  by 
capture  or  abandonment,  with  the  exception  above 
stated,  was  in  no  case  devested  out  of  the  original 
owner. 

4.  It  was  for  the  government  Itself  to  determine 
whether  or  not  these  proceeds  should  be  restored 
to  the  owner. 

5.  The  President  could  annex  to  his  offer  of  par- 
don any  conditions  or  qualifications  he  should  see 
fit ;  but  after  those  conditions  and  qualifications 
had  been  satisfied,  the  pardon  and  its  connected 
promises  took  full  effect. 

6.  The  restoration  of  the  proceeds  became  the  ab- 
solute right  of  the  persons  pardoned,  on  application 
within  two  years  from  the  close  of  the  war. 

7.  The  proviso  in  the  general  appropriation  act 
of  1870,  which  annuls  the  effect  of  the  President's 
pardon  in  claims  in  the  court  of  claims  and  pre- 
scribes a  rule  of  decision  for  that  court  in  such 
cases,  was  inadvertently  inserted  in  said  act,  and 
can  have  no  such  effect. 

[No.  17.] 
Argued  Apr,  21,  1871,    Decided  Jan,  29,  1872. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  the  proceeds  of  cap- 
tured and  abandoned  property,  brought  into  the 
court  oif  claims  under  the  act  of  Mar.  12,  1863. 
The  property  claimed  consisted  of  664  bales  of 
cotton,  taken  into  the  possession  of  the  agents 
of  the  Treasury,  in  the  summer  of  1863,  sold, 
and  the  proceeds  paid  into  the  Treasury,  the  net 
amount  being  $125,300.  The  intestate  was  the 
owner  at  the  time  of  this  seizure.  Suit  was 
brought  after  his  decease,  in  1866,  by  his  ad- 
ministrators, by  the  survivor  of  whom  it  is  now 
prosecuted. 

The  court  of  claims  rendered  judgment  in 
favor  of  the  claimant. 

In  the  supplemental  findings  which  make  a 
part  of  the  transcript  of  record  in  this  case, -it 
appears  that  the  intestate,  Wilson,  in  the  years 
1862  f^nd  1863,  signed,  as  surety,  two  official 
bonds  of  military  officers  in  the  Confederate 
Army,  one  of  a  brigade  quartermaster,  and  the 
other  of  an  assistant  commissary. 

This  fact  was  shown  to  and  found  by  the 
court  of  claims,  in  the  hearing  upon  a  motion 
made  in  behalf  of  the  United  States  for  a  new 
trial,  which  motion  the  court  overruled,  not- 
withstanding the  above  finding,  upon  the 
cround  that  the  taking  (Feb.  15,  1864)  by  the 
intestate,  of  an  amnesty  oath  under  President 
Lincoln's  proclamation  of  pardon  to  all  who  had 
participated  in  the  Rebellion,  dated  Dec.  8.  1863, 
relieved  him  from  any  charge  of  disloyalty  on 
hccount  of  his  having  become  security  as  afore- 
said. 

A  motion  to  dismiss  the  case  was  made  in 
this  court  based  upon  a  proviso  in  the  act 
making  appropriations  for  the  legislative,  ex- 
ecutive and  judicial  expenses  of  the  govern- 
ment for  the  year  ending  June  30,  1871. 

The  following  is  the  material  portion: 

And  provid^,  further,  thnt  whenever  any 
pardon  shall  have  heretofore  been  granted  by 
the  President  of  the  United  States  to  any  per- 
son bringing  suit  in  the  court  of  claims  for  the 
proceeds  of  abandoned  or  captured  property, 
under  the  said  act  approved  March  12,  1863, 
and  the  acts* amendatory  of  the  same,  and  such 
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pardon  shall  recite  in  substance  that  such  per- 
son took  part  in  the  late  Rebellion  against  the 
government  of  the  United  States,  or  was  guilty 
of  any  act  of  rebellion  against  or  disloyalty  to 
the  United  States;  and  such  pardon  shall  have 
been  accepted  in  writing  by  the  person  to  whom 
the  same  issued,  without  an  express  disclaimer 
of,  and  protest  against,  such  facts  of  guilt  con- 
tained in  such  acceptance,  such  pardon  and  ac- 
ceptance shall  be  taken  and  deemed  in  such 
suit  in  the  said  court  of  claims,  and  on  appeal 
therefrom,  conclusive  evidence  that  such  per- 
son did  take  part  in  and  give  aid  and  comfort 
to  the  late  Rebellion,  and  did  not  maintain  true 
allegiance  or  consistency  adhere  to  the  United 
States;  and  on  proof  of  such  pardon  and  ac- 
ceptance, which  proof  may  be  heard  summarily, 
on  motion  or  otherwise,  the  jurisdiction  of  the 
court  in  the  case  shall  cease,  and  the  court  shall 
forthwith  dismiss  the  suit  of  such  claimant. 
Pamphlet  1869,  '70,  p.  235. 

Messrs.  Ai  T.  Akeniian»  Aity.  Oen.,  T.  H. 
Talbot,  and  B.  H.  Briatow,  Solicitor  Gen., 
for  the  United  States: 

The  motion  to  dismiss  is  made  under  the  pro- 
visions of  an  enactment  of  July  12,  1870. 

The  suits  in  the  court  of  claims  which  these 
motions  aim  to  have  dismissed,  are  brought  un- 
der the  authority  of  the  act  of  March  12,  1863, 
§  3,  12  Stat,  at  L.  820. 

Without  the  provisions  of  that  statute,  no 
such  suits  could  be  maintained. 

The  collection  of  "abandoned  property"  and 
the  payment  of  its  proceeds  into  the  National 
Treasury,  as  prescribed  by  this  act  of  Mar.  12, 
1863,  being  within  the  lawful  authority  of  Con- 
gress, it  inevitably  follows  that  the  disposing  of 
those  proceeds  in  any  manner  is  within  the 
unlimited  discretion  of  Congress;  that  is,  un- 
limiteid  by  any  judicial  rignt  of  supervision, 
there  being  no  constitutional  method  of  drawing 
money  from  the  Treasury  of  the  United  States, 
except  in  consequence  of  appropriations  made 
by  law.    Art.  1,  §  9,  par.  6,  Const.  U.  S. 

At  least  if  the  above  statement  were  held  too 
broad.  Congress  is,  without  doubt,  authorized 
to  regulate  at  its  discretion  the  manner  in 
which  such  proceeds  shall  be  restored  to  own- 
ers entitled  to  such  restoration. 

It  may  provide  for  such  restoration  directiy 
from  the  Treasury,  or  directly  from  Congress, 
or  from  any  other  officer,  commission  or  £)ard, 
including  the  court  of  claims,  upon  which  it 
may  see  fit  to  confer  this  authority.  Spring- 
field V.  Com*rs,  6  Pick.  608. 

This  is  all  that  Congress  has  attempted  to  do 
in  the  legislation  of  last  summer.  It  merely  en- 
acts that  certain  persons  shall  not  recover  such 
proceeds  by  judgment  of  the  court  of  claims. 
These  persons  are  not  thereby  excluded  from 
the  privilege  of  an  application  for  such  pro- 
ceeds, direct  to  Congress,  or  to  any  other  offi- 
cer who  may  be  authorized  by  Congress  to  act 
upon  such  applications. 

This  statute  of  Mar.  12,  1863,  is  not  a  bill  of 
attainder  nor  of  pains  and  penalties,  nor  one  in 
any  way  providing  for  the  punishment  of  any 
persons,  as  the  word  "punishment"  is  under- 
stood in  law,  in  the  Constitution^  or  in  courts 
of  justice. 

Two  provisions  of  the  statute  make  this  char- 
acteristic very  obvious.     They  are  these: 
(1)  A  provisj  to  the   1st  section  excludes 
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from  being  subject  to  the  statute  "any  kind  or 
description  (of  property)  which  has  been  used 
or  which  was  intenaed  to  be  used  for  waging  or 
carrying  on  war  against  the  United  States/' 

The  property  thus  excluded  had,  by  a  pre- 
vious statute  (Aug.  6,  1861,  12  Stet.  at  L.  319), 
been  made  lawful  subject  of  capture  and  prize, 
of  seizure,  confiscation  and  condemnation  in 
the  district  or  circuit  court  of  the  United 
States,  upon  judicial  proceedings  instituted  by 
the  lawxofficers  of  the  United  Stetes.  With  this 
statute  thus  providing,  to  some  extent  at  least, 
for  punishment  of  the  crime  of  rebellion,  this 
act,  to  provide  for  the  collection  of  abandoned 
property  and  for  the  prevention  of  fraud  in  in- 
surrectionary districts,  did  not  interfere. 

(2)  By  the  7th  section  of  this  statute  it  was 
enacted: 

That  none  of  the  provisions  of  this  act  shall 
apply  te.any  lawful  maritime  prize  by  the  naval 
forces  of  the  United  Stetes. 

Here  it  is  made  clear  that  the  stetute  shall 
not  touch  even  that  extraconstitutional  juris- 
diction, quite  on  the  extreme  borders  of  the  do- 
main of  punishment,  which  in  time  of  war  is 
exercised  by  prize  courts. 

Thus  far,  it  has  been  unnecessary  te  discuss 
the  question,  whether  Congress  can  limit  the  ef- 
fect of  a  pardon.  The  affirmative  of  that  ques- 
tion is  not  necessary  to  the  maintenance  of  the 
constitutionality  of  the  enactment  of  July  12, 
1870,  now  in  question. 

But  it  is  maintained  that  incidental  conse- 
quences which  the  law  has  atteched  to  the  par- 
don, the  law-making  power,  may  detech  there- 
from.^ The  legislature,  in  its  authority  over 
the  rules  of  evidence,  may  prevent  a  person, 
once  guilty  of  a  disqualifying  offense,  from  be- 
ing subsequently  Qualified  by  a  pardon  te  give 
testimony.  Greenl.  Ev.  §  378,  and  n.,  with 
cases  there  cited. 

Also,  the  power  which  controls  the  elective 
franchise  may  exclude  from  the  exercise  of  that 
franchise  all  criminals,  pardoned  as  well  as  un- 
pardoned. 

If  there  be  any  limit  to  the  above  principle, 
it  must  be  found  only  in  this:  that  those  inci- 
dents which  the  common  law,  at  the  time  of 
the  adoption  of  the  Constitution,  annexed  to  ft 
pardon  cannot,  by  subsequent  legislation,  be 
teken  away  from  a  pardon  authorized  by  that 
Constitution. 

But  this  limitetion  will  not  avail  against  the 
constitutionality  of  the  enactment  ♦f  July  12, 
1870;  for  the  right  te  recover  proceeds  of  ene- 
my's property  captured  in  war  was  not  an  ef- 
fect of  a  pardon  in  1789,  nor  was  any  right  te 
sue  the  United  States  in  any  court  of  claims. 

The  right  here  asserted  by  the  respondents  to 
this  motion  te  be  beyond  the  power  of  Congress 
te  take  away  or  modify,  it  i-*  to  be  noticed,  is  a 
mere  stetute  right  to  sue  in  a  stetute  court; 
both  the  tribunal  and  the  *ight  to  sue  therein 
being  alike  unknown  te  the  common  law  and  to 
the  Constitution  of  the  United  Stetes. 

Messrs.  Bartley  d  Careys  R.  W,  CorwinCy 
T.  D.  Idneoln,  J.  M.  Carlisle,  and  Mc- 
fheison,  for  appellee: 

This  act  of 'July  12,  1870,  nullifies  the  am- 
nesty and  deprives  the  claimant  of  his  damages 
and  benefits  promised  by  the  act  of  July  17, 
1862,  §  13,  and  by  the  proclamation;  and  that, 
ioo.  after  the  terms  have  been  distinctly  ac- 
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cepted,  and  the  conditions  and  requiremente 
faithfully  performed  and  observed. 

The  Constitution,  in  express  terms,  veste  the 
executive  authority  of  this  government  in  the 
President.  It  also  specifically  gives  him  "power 
to  ^ant  reprieves  and  pardons  for  onenses 
against  the  United  States." 

In  speaking  of  this  power,  the  Supreme  Court 
of  the  United  Stetes,  in  Bob  parte  Garland,  4 
Wall.  380,  18  L.  ed.  370,  says: 

"This  power  of  the  President  is  not  subject 
to  legislative  control.  Congress  can  neither 
limit  the  effect  of  his  pardon,  nor  exclude  from 
its  exercise  any  class  of  offenders.  The  benign 
prerogative  of  mercy  reposed  in  him  cannot  be 
fettered  by  any  legislative  restrictions." 

In  the  same  case  the  court  says,  speaking  of 
the  eflfect  of  the  pardon :  "It  is  te  relieve  him 
from  all  penalties  and  disabilities  atteched  te 
the  offense  of  treason  committed  by  his  partici- 
pation in  the  Rebellion.  So  far  as  that  offense 
is  concerned,  he  is  thus  placed  beyond  the  reach 
of  punishment  of  any  crime.  It  is  not  within 
the  constitutional  power  of  Congress  thus  te 
infiict  punishment  beyond  the  reach  of  executive 
clemency." 

The  same  effect  is.  attributed  te  a  pardon  bv 
Chief  Justice  Marshall,  in  U.  8.  v.  Wilson,  7  Pet. 
160;  by  Mr.  Justice  Wayne,  in  Ex  parte  Wells, 
18  How.  315,  15  L.  ed.  425;  2  Sharsw.  Bl.  Cohl 
402;  Plowd.  401 ;  Bish.  Cr.  L.  §  713;  Perkins  v. 
Stevens,  24  Pick. -280;  Cope  v.  Com.  4  Casey, 
297;  Armstrong's  Foundry,  6  Wall.  766,  18  L. 
ed.  882;  U.  8.  v.  Padelford,  9  Wall.  543,  19  L. 
ed.  792;  8t.  Louis  Street  Foundry,  6  Wall.  770, 
18  L.  ed.  884. 

To  sustain  this  law,  it  must  be  held  that,  in- 
stead of  Congress  and  the  President  being  each 
independent  and  co-ordinate  branches  of  govern- 
ment, the  latter  is  but  a  dependent  and  subor- 
dinate appendage  te  the  supreme  and  sovereign 
power  of  Congress.  If  his  acts  are  liable  te  be 
controlled,  modified,  annulled,  or  defeated  by 
Congress,  the  division  of  powers  in  this  govern- 
ment is  a  chimera  and  a  delusion. 

The  second  general  proposition  which  we  shall 
endeavor  to  maintein  is,  that  this  act  is  uncon- 
stitutional, because  it  is  ew  post  facto  in  alter- 
ing the  evidence  necessary  to  convict  after  the 
commission  of  the  alleged  offense. 

It  will  possibly  be  contended  that,  this  being 
a  civil  proceeding,  the  doctrine  of  ex  post  facto, 
which  relates  only  te  crime,  does  not  apply. 
But  this  cannot  be  maintained,  for  the  very 
same  point  was  expressly  overruled  by  the  Su- 
preme Court  in  Ex  parte  Oarland,  supra,  and  in 
Cummings  v.  Mo.  4  Wall.  277,  18  L.  ed.  356. 

The  act  of  July  12,  1870,  is  void,  because  it 
is  in  the  nature  of  a  bill  of  pains  and  penalties, 
and  because  it  deprives  the  claimant  of  hia 
property  without  due  process  of  law. 

Cummings  v.  Mo.  supra. 

In  the  discussion  of  this  subject,  we  must 
keep  in  mind  thd  stetus  and  position  of  claim- 
ant's intestete  to  these  questions  at  the  date  of 
the  passage  of  these  enactmente,  and  especially 
the  act  of  July  12,  1870.  He  had  a  pardon, 
the  validity  and  regularity  of  which  are  not  as- 
sailed. The  legal  effect  of  that  pardon  was  te 
place  him  in  precisely  the  same  position  as  if 
he  had  never  committed  the  alleged  condoned 
offense.  All  his  civil  disabilities  were  removed. 
All  his  guilt  was  absolved.  All  punishment  of 
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every  grade  and  kind  was  remitted.  In  the 
lahf^age  of  Mr.  Chief  Justice  Chase  in  TJ.  8.  v. 
Padelfordy  supra:  'The  sufficient  answer  is 
that,  after  the  pardon,  no  offense  connected 
with  the  Rebellion  can  be  imputed  to  him." 
The  law  makes  the  proof  of  a  pardon  a  complete 
substitute  for  proof  that  he  gave  no  aid  or  com- 
fort to  the  Rebellion. 

See,  2  Story,  Com.  Const.  §  1,  789;  2  Kent, 
Com.  12,  13. 

This  act  is  unconstitutional,  because  it  is  a 
legislative  usurpation  of  the  separate  power» 
and  functions  of  the  judiciary. 

That  judicial  power  which .  should  be  exer- 
cised by  the  courts,  under  and  according  to  the 
ever  changing  and  variable  will  of  popular  as- 
semblies, would,  of  all  things,  be  th^  most  un- 
certain, unstable  and  unjust  in  its  judgments 
and  decrees.  Instead  of  being,  as  the  framers 
of  this  government  intended  it  should  be,  an 
independent  and  co-ordinate  branch  of  the  gov- 
ernment, the  judiciary  would  then  shrink  into 
the  mere  instrument  of  Congress,  to  perform 
such  subordinate  duties  as  should  be  directed 
and  imposed  by  the  superior  dominant  power 
of  the  legislature.  And  this  was  evidently  the 
view  of  the  author  and  framer  of  this  law.  For 
it  not  only  undertakes  to  circumscribe  and  re- 
strict the  jurisdiction  of  this  court,  where  the 
Constitution  has  conferred  it  without  limita- 
tion, but  it  specifies  and  directs  what  particulai 
construction  it  shall  give  to  certain  prior  enact- 
ments and  the  precise  judgment  it  shall  render 
in  particular  and  enumerated  cases. 

Congress  can  neither  exercise  judicial  power 
nor  refuse,  to  vest  it  in  the  courts. 

Martin  v.  Hunter,  1  Wheat.  304;  Story, 
Const.  §  1590;  2  Elliott's  Debates,  380;  Fed- 
eralist, No.  81. 

This  is  the  case  arising  under  the  Constitu- 
tion and  laws  of  the  Imited  States,  and  in 
which  express  jurisdiction  is  given  to  this  court 
by  the  Constitution. 

Oahorn  v.  Bk,  9  Wheat.  738 ;  Cohens  v.  Va.  6 
Wheat.  264;  Bk,  v.  EaUtead,  10  Wheat.  51; 
The  8t.  Latcrenoe,  1  Black,  532,  17  L.  ed.  184; 
Btate  V.  Fleming,  7  Humph.  152;  Lewis  v. 
Well,  3  Me.  326;  Lanier  v.  Qallatas,  13  La. 
Ann.  185;  Holden  v.  James,  11  Mass.  396;  San- 
horn  V.  Comrs.  9  Minn.  279;  Merrill  v.  8her- 
hume,  1  N.  H.  203;  Be  Ohastellua  v.  Fairohild, 
15  Pa.  18. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court :  i 

The  general  question  i^this  case  is  whether 
or  not  the  proviso  relating  to  suits  for  the  pro- 
ceeds of  abandoned  and  captured  property  in 
the  court  of  claims,  contained  in  the  appropria- 
tion act  of  July  12,  1870  (16  Stat,  at  L.  235), 
debars  the.  defendant  in  error  from  recovering. 
as  administrator  of  Victor  F.  Wilson,  deceased, 
the  proceeds  of  certain  cotton  belonging  to  the 
decedent,  which  came  into  the  possession  of  the 
agents  of  the  Treasury  Department  as  captured 
or  abandoned  property,  and  the  proceeds  of 
which  were  paid  by  them  according  to  law  into 
the  Treasury  of  the  United  States. 

The  answer  to  this  question  requires  a  con- 
sideration of  the  rights  of  property,  as  affected 
by  the  late  Civil  War,  in  the  nands  of  citizens 
engaged  in  hostilities  against  the  United  States. 

It  may  be  said  in  general  terms  that  property 
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in  the  insurgent  states  may  be  distributed  Into 
four  classes: 

(1)  That  which  belonged  to  the  hostile  or- 
gan iziitions  or  was  employed  in  actual  hostili- 
ties on  land. 

( 2 )  That  which  at  sea  became  lawful  subject 
of  capture  and  prize. 

( 3 )  That  which  became  the  subject  of  confis- 
cation. 

(4)  A  peculiar  description,  known  only  in 
the  recent  war,  called  captured  and  abandoned 
property. 

The  first  of  these  descriptions  of  property, 
like  property  of  other  like  kind  in  ordmary  in- 
ternational wars,  became,  wherever  taken,  ipso 
facto,  the  property  of  the  United  States.  Hal- 
leck*s  Int.  L. 

The  second  of  these  descriptions  comprehends 
ships  and  vessels  with  their  cargoes  belonging 
to  the  insurgents  or  *employed  in  aid  of  [*13T 
them;  but  property  in  these  was  not  changed 
by  capture  alone,  but  by  regular  judicial  pro- 
ceeding and  sentence. 

Accordingly  it  was  provided  in  the  abandoned 
and  captured  properly  act  of  March  12,  1863 
(12  Stat,  at  L.  820),  that  the  property  to  be 
collected  under  it  "shall  not  include  any  kind 
or  description  used  or  intended  to  be  used  for 
carrying  on  war  against  the  United  States^  such 
as  arms,  ordnance,  ships,  steamboats  and  their 
furniture,  forage,  military  supplies,  or  muni- 
tions of  warl" 

Almost  all  the  property  of  the  people  in  the 
insurgent  states  was  included  in  the  third  de- 
scription, for  after  sixty  days  from  the  date  of 
the  President's  proclamation  of  July  25,  1862 
(12  Stat,  at  L.  1266),  all  the  estates  and  prop- 
erty of  those  who  did  not  cease  to  aid,  counte- 
nance and  abet  the  Kebellion  became  liable  to 
seizure  and  confiscation,  and  it  was  made  the 
duty  of  the  President  to  cause  the  same  to  be 
seized  and  applied,  either  specifically  or  in  the 
proceeds  thereof,  to  the  support  of  the  Army. 
12  Stat,  at  L.  589.  But  it  is  to  be  observed 
that  tribunals  and  proceedings  were  provided, 
by  which  alone  such  property  could  be  con- 
demned, and  without  which  it  remained  unaf- 
fected in  the  possession  of  the  proprietors. 

It  is  thus  seen  that,  except  to  property  used 
in  actual  hostilities,  as  mentioned  in  the  Ist 
section  of  the  act  of  March  12,  1863,  no  titles 
were  devested  in  the  insurgent  states  unless  in 
pursuance  of  a  judgment  rendered  after  due 
legal  proceedings.  The  government  recognized 
to  the  fullest  extent  the  humane  maxims  of  the 
modem  law  of  nations,  which  exempts  private 
property  of  non-combatant  enemies  from  cap- 
ture as  booty  of  war.  Even  the  law  of  confisca* 
tion  was  sparingly  applied.  The  cases  were 
few,  indeed,  in  which  the  property  of  any  not 
engaged  in  actual  )iostilities  was  subjected  to 
seizure  and  sale. 

The  spirit  which!  animated  the  govemmeni 
received  special  illu!*tration  from  the  act  under 
which  the  present  ^se  arose.  We  have  called 
the  property  taken  tuto  the  custody  *of  [*138 
public  officers  under  tw^^act  a  peculiar  species, 
and  it  was  so.  There  ia\p  far  as  are  aware,  no 
similar  legislation  mentioJted  in  history. 

The  act  directs  the  office 
Department  to  take  into  tl 
make  sale  of  all  property 


of  the  Treasury 

i"  possession  and 

bandoned   oy  its 
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by  the  national  forces,  and 
jg-j  ^  as  into  the  National  Treasury. 

>  not  the  intention  of  Congress 
owners  or  captured  ^e  to  these  proceeds  should  be  de- 
to  pay  the  procee^^^utely  out  of  the  original  owners  of 
That  it  wap-rty,  seems  clear  upon  a  comparison  of 
that  the  titl^t  parts  of  the  act. 
vested  ab*"^   have   already   seen   that   those   articles 
the  prof'^^  became,  bv  the  simple  fact  d  capture, 
differei*®  property  of  the  captor,  as  ordnance,  mun- 
Wr^dons  of  war,  and  the  like,  or  in  which  third 
^^parties  acquired  rights  which  might  be  made 
absolute  by  decree,  as  ships  and  other  vessels 
captured  as  prize,  were  expressly  excepted  from 
the  operation  of  the  act;  and  it  is  reasonable 
to  infer  that  it  was  the  purpose  of  Congress 
that  the  proceeds  of  the  property  for  which  the 
special  provision  of  the  act  was  made,  should 
go  into  the  Treasury  without  change  of  owner- 
ship.   Certainly  such  was  the  intention  in  re- 
spect to  the  property  of  loyal  men.    That  the 
same    intention    prevailed    in    regard    to    the 
property  of  owners  who,  though  then  hostile, 
might  subsequently  become  loyal,  appears  prob- 
able from  the  circumstance  that  no  provision 
is  anywhere  made  for  the  confiscation  of  it; 
while  there  is  no  trace  in  the  statute  book  of 
intention  to  devest  ownership  of  private  prop- 
erty not  excepted  from  the  effect  of  this  act, 
otherwise   than    by   proceedings   for    confisca- 
tion. 

.  In  the  case  of  Padelford,  we  held  that  the 

0         right  to  the  possession  of  private  property  was 
not  changed  until  actual  seizure  by  proper  mil- 
itanr  authority,  and  that  actual  seizure  by  such 
authority  did  not  devest  the  title  under  the 
i  provisions  of  the  abandoned  and  captured  prop- 

erty act.  The  reasons  assigned  seem  fully 
to  warrant  the  conclusion.  The  government 
constituted  itself  the  trustee  for  those  who 
were  by  that  act  declared  entitled  to  the  pro- 
ceeds of  captured  and  abandoned  property,  and 
189*]  for  those  whom  it  should  thereafter  *rec- 
0|^ize  aft  entitled.  By  Uie  act  itself  it  was  pro- 
wled that  axiy  person  daiminc  to  have  been  the 
owner  of  such  property  might  prefer  his  claim 
to  the  proceeds  thereof  and,  on  proof  that  he 
had  never  given  aid  or  comfort  to*  the  Rebel- 
lion, receive  the  amount  after  deducting  ex- 
penses. 

This  language  makes  the  right  to  the  remedy 
dependent  upon  proof  of  loyalty,  but  implies 
that  there  may  be  proof  of  ownership  without 
proof  of  loyalty.  The  property  of  the  original 
owner  is  in  no  case  absolutely  devested.  There 
is,  as  we  have  already  observed,  no  confisca- 
tion, but  the  proceeds  of  the  property  have 
passed  into  the  possession  of  the  government, 
and  restoration  of  the  property  is  pledged  to 
none  except  to  those  who  have  continually  ad- 
hered to  the  government.  Whether  restoration 
will  be  made  to  others,  or  confiscation  will  be 
enforced,  is  left  to  be  determined  by  considera- 
tions of  public  policy  subsequently  to  be  de- 
veloped. 

It  ib  to  be  observed,  however,  that  the  aban- 
doned and  captured  property  act  was  approved 
on  the  12th  of  March,  1863  (12  Stat,  at  L. 
820),  and  on  the  17th  of  July,  1862,  Congress 
had  already  passed  an  act — the  same  which 
provided  for  confiscation — ^which  authorized 
the  President,  "at  any  time  hereafter  by  proc- 
lamation, to  extent!  to  persons  who  may  nave 
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participated  in  the  existing  Rebellion  in  any 
state  or  part  thereof,  pardon  and  amnesty,  with 
such  exceptions  and  at  such  time  and  on  such 
conditions  as  he  may  deem  expedient  for  the 
public  welfare."  The  act  of  the  12th  of  March, 
1863,  provided  for  the  sale  of  enemies*  prop- 
erty collected  under  the  act,  and  payment  of 
the  proceeds  into  the  Treasury,  and  left  them 
there  subject  to  such  action  as  the  President 
might  take  under  the  act  of  the  17th  of  July, 
1862.     What  was  this  action? 

The  suggestion  of  pardon  by  Congress,  for 
such  it  was,  rather  than  authority,  remained 
unacted  for  more  than  a  year.  At  length, 
however,  on  the  8th  of  December,  1863  (13 
Stat,  at  L.  737),  the  President  issued  a  proc- 
lamation, in  which  he  referred  to  that  act,  and 
offered  a  full  pardon,  with  restoration  of  all 
•rights  of  property,  except  as  to  slaves  [*140 
and  property  in  which  rights  of  third  persona 
had  intervened,  to  all,  with  some  exceptions, 
who,  having  been  engaged  in  the  Rebellion  as  ac- 
tual participants,  or  as  aiders  or  abettors,  would 
take  and  keep  inviolate  a  prescribed  oath.  By 
this  oath  the  person  seeking  to  avail  himself  of 
the  offered  pardon  was  required  to  promise 
that  he  would  thenceforth  support  the  Consti- 
tution of  the  United  States  and  the  union  Of 
the  states  thereunder,  and  would  also  abide  by 
and  support  all  acts  of  Congress  and  all  proc- 
lamations of  the  President  in  reference  to 
slaves,  imless  the  same  should  be  modified  or 
rendered  void  by  the  decision  of  this  court. 

In  his  annual  message  transmitted  to  Con- 
gress on  the  same  day,*  the  President  said  : 
'The  Constitution  authorizes  the  Executive  to 
grant  or  withhold  pardons  at  his  own  absolute 
discretion."  He  asserted  his  power  "to  grant 
it  on  terms  as  fully  establishea"  and  explained 
the  reasons  which  induced  him  to  require  ap- 
plicants for  {Pardon  and  restoration  of  property 
to  take  the  oath  prescribed,  in  these  words: 
''Laws  and  proclamations  were  enacted  and  put 
forth  for  the  purpose  of  aiding  in  the  suppres- 
sion of  the  Rebellion.  To  give  them  their 
fullest  effect,  there  had  to  be. a  pledge  for  their 
maintenance.  In  my  judgment  they  have 
aided,  and  will  further  aid,  the  cause  for  which 
they  were  intended.  To  now  abandon  them 
would  not  only  be  to  relinquish  a  lever  of 
power,  but  would  also  be  a  cruel  and  astound- 
ing breach  of  faith.  .  .  .  For  these  and 
other  reasons,  it  is  thought  best  that  support  of 
these  measures  shall  be  included  in  the  oath, 
and  it  is  believed  .the  Executive  may  lawfully 
claifai  it  in  return  for  pardon  and  restoration 
of  forfeited  rights,  which  he  has  clear  consti- 
tutional power  to  withhold  altogether  or  grant 
upon  the  terms  which  he  shall  deem  wisest  for 
the  public  interest." 

The  proclamation  of  pardon,  by  a  qualifying 
proclamation  issued  on  the  26th  of  March,  1864 
(13  Stat,  at  L.  741),  waa  limited  to  those  per- 
sons only  who,  being  yet  at  large  and  fref 
from  confinement  *or  duress,  shall  vol-  [*141 
untarily  come  forward  and  take  the  said  oath 
with  the  purpose  of  restoring  peace  and  estab- 
lishing the  national  authority. 

On  the  29th  of  May,  1865  (13  Stat,  at  L. 
758 ) ,  amnesty  and  pardon,  with  the  restoratioii 
of  the  rights  of  property  except  as  to  slaves, 
and  that  as  to  which  legal  proceedlnffs  bad 
been    instituted    under    laws    ol   the    united 
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States,  were  again  offered  to  all  who  had,  di 
rectly  or  indirectly,  participated  in  the  Rebel 
lion,  except  certain  persons  included  in  four 
teen  classes.  All  who  embraced  this  offer  wer< 
required  to  take  and  subscribe  an  oath  of  lik' 
tenor  with  that  required  by  the  first  prod  a 
mation. 

On  the  7th  of  September,  1867  (16  Stat,  at 
L.  CDO),  still  another  proclamation  was  issued, 
offering  pardon  and  amnesty,  with  restoration 
of  property,  as  before  and  on  the  same  oath,  to 
all  but  three  excepted  classes. 

And  finally,  on  the  4th  of  July,  1868  (15 
Stat,  at  L.  702),  a  full  pardon  and  amnesty 
was  granted,  with  some  exceptions,  and  on  the 
25th  of  December,  1868  (15  Stat,  at  L.  711), 
without  exception,  unconditionally  and  with- 
out reservation,  to  all  who  had  participated  in 
the  Rebellion,  with  restoration  of  rights  of 
property  as  before.    No  oath  was  required. 

It  is  true  that  the  section  of  the  act  of  Con- 
gress which  purported  to  authorize  the  procla- 
mation of  pardon  and  amnesty  by  the  Presi- 
dent was  repealed  on  the  21st  of  January,  1867, 
but  this  was  after  the  close  of  the  war,  when 
the  act  had  ceased  to  be  important  as  an  ex- 
pression of  the  legislative  disposition  to  carry 
into  effect  the  clemency  of  the  Executive,  and 
after  the  decision  of  this  court  that  the  Presi- 
dent's power  of  pardon  "is  not  subject  to  leg- 
islation;" that  "Congress  can  neither  limit  the 
effect  of  his  pardon,  nor  exclude  from  its  ex- 
ercise any  class  of  offenders."  It  is  not  im- 
portant, therefore,  to  rpfer  to  this  repealing  act 
further  than  to  say  that  it  is  impossible  to 
lielieve.  while  the  repealed  provision  was  in 
full  force,  and  the  faith  of  the  legislature 
142*]  *as  well  as  the  Executive  was  engaged  to 
the  restoration  of  the  rights  of  property  prom- 
ised by  the  latter,  that  the  proceed*  of  property 
of  persons  pardoned,  which  had  been  paid  into 
the  Treasury,  were  to  be  withheld  from  them. 
The  repeal  of  the  section  in  no  respect  changes 
the  national  obligation,  for  it  does  not  alter 
at  all  the  operation  of  the  pardon,  or  reduce 
in  any  degree  the  obligations  of  Congress  un- 
der the  Constitution  to  give  full  effect  to  it, 
if  necessary,  by  legislation. 

We  conclude,  therefore,  that  the  title  to  the 
proceeds  of  the  prc^rty  which  came  to  the 
possession  of  the  government  by  capture  or 
abandonment,  with  the  exceptions  already 
noticed,  was  in  no  case  devested  out  of  the 
original  owner.  It  was  for  the  government  it- 
self to  determine  whether  these  proceeds  should 
be  restored  to  the  owner  or  not.  The  promise 
of  the  restoration  of  all  rights  of  property 
decides  that  question  affirmatively  as  to  all 
persons  who  availed  themselves  of  the  prof- 
fered pardon.  It  was  competent  for  the  Pres- 
ident to  annex  to  his  offer  of  pardon  any  con- 
ditions or  qualifications  he  should  see  fit; 
r  those  conditions  and  qualifications 
n  satisfied,  the  pardon  and  its  connected 
promises  took  full  effect.  The  restoration  of 
the  proceeds  became  the  absolute  right  of 
the  persons  pardoned,  on  application  within 
two  years  from  the  close  of  the  war.  It  was, 
in  fact,  promised  for  an  eouivalent.  'Tardon 
and  restoration  of  political  rights"  were  "in 
return"  for  the  oath  and  its  fulfilment.  To 
refuse  it  would  be  a  breach  of  faith  not  less 
"cruel  and  astounding"  than  to  abandon  the 
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reed  people  whom  the  Execu* 
to  maintain  in  their  freedom.    ^^  distributed  Into 

What,  then,  was  the  effect  of  v. 
)f  the  act  of  1870   (16  Stat,  at  L.  .^^  hostile  or- 
he  right  of  the  owner  of  the  cotton  «^i  hostili- 
?ase?     He  had  done  certain  acts  whic 
-ourt  {U.  8.  V.  Padelford,  9  Wall.  531,  -subject 
ed.  788),  has  adjudged  to  be  acts  in  aid  of  i 
Rebellion;  but  he  s^andoned  the  cotton  to  tl^^^ 
^gent  of  the  Treasury  Department,  by  whom 
it  has  been  sold  and  the  proceeds  paid  into\^ 
the  Treasury  of  the  'United  States;  and  [•143 
he  took,  and  has  not  violated,  the  amnesty  oath 
under  the  President's  proclamation.    Upon  this 
case  the  court  of  claims  pronounced  him  en- 
titled to  a  judgment  for  the  net  proceeds  in 
the  Treasury.     This   decree  was   rendered   on 
the  26th  of  May,  1869;  the  appeal  to  this  court 
made  on  the  3d  of  June,  and  was  filed  here  on 
the  11th  of  December,  1869. 

The  judgment  of  the  court  in  the  case  of 
Padelfordf  which,  in  its  essential  features,  was 
the  same  with  this  case,  was  rendered  on  the 
30th  of  April,  1870.  It  affirmed  the  judgment 
of  the  court  of  claims  in  his  favor. 

Soon  afterwards  the  provision  in  question 
was  introduced  as  a  proviso  to  the  clause  in 
the  general  appropriation  bill,  appropriating  a 
sum  of  money  for  the  payment  of  judgments 
of  the  court  of  claims,  and  became  a  part  of 
the  act,  with  perhaps  little  consideration  in 
either  House  of  Confess. 

This  proviso  declares  in  substance  that  no  . 
pardon,  acceptance,  oath,  or  other  act  per- 
formed in  pursuance,  or  as  a  condition,  of  par- 
don, shall  be  admissible  in  evidence  in  sup- 
port of  any  claim  against  the  United  States 
m  the  court  of  claims,  or  to  establish  the  righM 
of  any  claimant  to  bring  suit  in  that  court;  / 
nor,  if  already  put  in  evidence,  shall  be  used  I 
or  considered  on  behalf  of  the  claimant,  br  '-■ 
said  court,  or  by  the  appellate  court  on  appeal 
Proof  of  loyalty  is  required  to  be  made  ac- 
cording to  the  provisions  of  certain  statutes,  ir- 
respective of  the  effect  of  any  executir:?  proc- 
lamation, pardon,  or  antnesty  or  act  of  obli- 
vion; and  when  judgment  has  been  already  ren- 
dered on  other  proof  of  loyalty,  the  Supreme 
Court,  on  appeal,  shall  have  no  further  ju- 
risdiction of  the  cause,  and  shall  dismiss  the 
same  for  want  of  jurisdiction.  It  is  fur- 
ther provided  that,  whenever  any  pardon 
granted  to  any  suitor  in  the  court  of  claims, 
lor  the  proceeds  of  captured  and  abandoned 
property,  shall  recite  in  substance  that  the 
person  pardoned  took  part  in  the  late  Re- 
bellion, or  was  guilty  of  any  act  of  rebellion 
or  disloyalty,  and  shall  have  been  accepted  in 
writing  without  express  disclaimer  and  pro- 
testation against  the  fact  so  recited,  such  par- 
don or  acceptance  shall  be  taken  as  conclusive 
evidence  *in  the  court  of  claims,  and  on  [*144 
appeal,  that  the  claimant  did  give  aid  to  the  Re- 
bellion; and  on  proof  of  such  pardon  or  accept- 
ance, which  proof  may  be  made  summarily  on 
motion  or  otherwise,  the  jurisdiction  of  the 
court  shall  cease,  and  the  suit  shall  be  forth- 
with dismissed. 

The  substance  of  this  enactment  is  that  an 
acceptance  of  a  pardon,  without  disclaimer, 
shall  be  conclusive  evidence  of  the  acts  par- 
doned, but  shall  be  null  and  void  aa  evidence 
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ormers  or  captured '     -       j    ^      «x    u  xi.    .      xi. 
topaytheprW  owiferred   by   it,   both    m   the 

That  it  wap  ^®  ^      ™  court  on  appeal, 

that  the  tit^^««^  in^argument  that  the  right  to 
vested  ab^  o*^^^"^™®''^*  ^^  ^"®  court  of  claims  is  a 
the  Dror    ^'  favor;  but  this  seems  not  entirely 
differer**®'     ^^  *®  ^  much  the  duty  of  the  gov- 
^r,  aent  as  of  individuals  to  fulfil  its  obliga- 
V-WI8.     Before  the  establishment  of  the  court 
^^4  claims   claimants   could   only  be  heard   by 
.  Congress.    That  court  was  established  in  1855 
(10  Stat,  at  L.  612),  for  the  triple  purpose 
of  relieving  Congress,   and  of   protecting  the 
government  by   regular   investigation,   and   of 
benefiting  the  claimants  by  afifording  them  a 
certain  mode   of  examining  and   adjudicating 
upon  their  claims.     It  waa  required  to  hear 
and  determine  upon  claims  founded  upon  any 
law  of  Congress,  or  upon  any  regulation  of  an 
executive  department,   or  upon  any  contract, 
express  or   implied,   with    the  government   of 
the  United  States.     10  Stat,  at  L.  612.    Orig- 
inally it  was  a  court  merely  in  name,  for  its 
power   extended    only   to   the   preparation    of 
bills  to  be  submitted  to  Congress. 

In  1863  the  number  of  judges  was  increased 
from  three  to  five,  its  jurisdiction  was  enlarged 
and,  instead  of  being  required  to  prepare  bills 
for  Congress,  it  was  authorized  to  render  final 
judgment,  subject  to  appeal  to  this  court  and 
to  an  estimate  by  the  Secretary  of  the  Treas- 
ury of  the  amount  required  to  pay  each 
claimant.  12  Stat,  at  L.  765.  This  court  be- 
ing of  opinion  that  the  provisions  for  an  es- 
timate was  inconsistent  with  the  finality  es- 
sential to  judicial  decisions.  Congress  repealed 
that  provision.  Gordon  v.  U,  8.  2  Wall.  561, 
17  L.  ed.  921,  14  Stat,  at  L.  9.  Since  then  the 
145*]  court  of  claims  has  exercised  *all  the 
functions  of  a  court,  and  this  court  has  taken 
full  jurisdiction  on  appeal.     14  Stat,  at  L.  44. 

The  court  of  claims  is  thus  constituted  one 
of  those  inferior  courts  which  Congress  author- 
izes, and  has  jurisdiction  of  contracts  between 
the  government  and  the  citizen,  from  which  ap- 
peal regularlv  lies  to  this  court. 

Undoubtedly,  the  legislature  has  complete 
control  over  the  organization  and  existence  of 
that  court  and  may  confer  or  withhold  the 
right  of  appeal  from  its  decisions.  And  if 
this  act  did  nothing  more,  it  would  be  our  duty 
to  give  it  effect.  If  it  simply  denied  the  right 
-  of  appeal  in  a  particular  class  of  cases,  there 
could  be  no  doubt  that  it  must  be  regarded  as 
an  exercise  of  the  power  of  Congress  to  make 
''such  exceptions  from  the  appellate  jurisdic- 
tion" as  should  seem  to  it  expedient. 

But  the  language  of  the  proviso  shows  plain- 
ly that  it  does  not  intend  to  withhold  appel- 
late jurisdiction  except  as  a  means  to  an  end. 
Its  great  and  controlling  purpose  is  to  deny 
to  pardons  granted  by  the  President  the  effect 
which  this  court  had  adjudged  them  to  have. 
The  proviso  declares  that  pardons  shall  not  be 
considered  by  this  court  on  appeal.  We  had 
already  decided  that  it  was  our  duty  to  con- 
sider them  and  give  them  effect,  in  cases  like 
the  present,  as  equivalent  to  proof  of  loyalty. 
It  provides  that,  whenever  it  shall  appear 
that  any  judgment  of  the  court  of  claims  shall 
have  been  founded  on  such  pardons,  without 
other  proof  of  loyalty,  the  Supreme  Court 
shall  have  no  further  jurisdiction  of  the  case 
mid  sliall  dismiss  the  same  for  want  of  juris- 
1.]  Wall. 


diction.  The  proviso  further  declares  that  ev- 
ery pardon  granted  to  any  suitor  in  the  court 
of  claims  and  reciting  that  the  person  par- 
doned has  been  guilty  of  any  act  of  rebellion 
or  disloyalty,  shall,  if  accepted  in  writing 
without  disclaimer  of  the  fact  recited,  be  tak- 
en as  conclusive  evidence  in  that  court  and 
on  appeal,  of  the  act  recited;  and  on  proof  of 
pardon  or  acceptance,  summarily  made  on  mo- 
tion *or  otherwise,  the  jurisdiction  of  [*146 
the  court  shall  cease  and  the  suit  shall  be  forth- 
with dismissed. 

It  is  evident  from  this  statement  that  the 
denial  of  jurisdiction  to  this  court,  as  well  as 
to  the  court  of  claims,  is  founded  solely  on 
the  application  of  a  rule  of  decision,  in  causes 
pending  prescribed  by  Congress.  The  court 
has  jurisdiction  of  the  cause  to  a  given  point; 
but  when  it  ascertains  that  a  certo,in  state  of 
things  exists,  its  jurisdiction  is  to  cease  and 
it  is  required  to  dismiss  the  cause  for  want  of 
jurisdiction. 

It  seems  to  us  that  this  is  not  an  exercise 
of  the  acknowledged  power  of  Congress  to  make 
exceptions  and  prescribe  regulations  to  the 
appellate  power. 

The  court  is  required  to  ascertain  the  exist- 
ence of  certain  facts  and  thereupon  to  declare 
that  its  jurisdiction  on  appeal  has  ceased, 
by  dismissing  the  bill.  What  is  this  but  to 
prescribe  a  rule  for  the  decision  of  a  cause  in 
a  particular  way?  In  the  case  .before  us,  the 
court  of  claims  has  rendered  juagment  for  the 
claimant  and  an  appeal  has  been  taken  to  this 
court.  We  are  directed  to  dismiss  the  appeal, 
if  we  find  that  the  judgment  must  be  affirmed, 
because  of  a  pardon  granted  to  the  intestate 
of  the  claimants.  Can  we  do  so  without  al- 
lowing one  party  to  the  controversy  to  decide 
it  in  its  own  favor?  Can  we  do  so  without 
allowing  that  the  legislature  may  prescribe 
rules  of  decision  to  the  judicial  department  of 
the  government  in  cases  pending  before  it? 

We  think  not;  and  thus  thinking,  we  do  not 
at  all  question  what  was  decided  in  the  ease  of 
Petmaylvania  v.  Wheeling  Bridge  Company,  18 
How.  429,  15  L.  ed.  436.  In  that  case,  after 
a  decree  in  this  court  that  the  bridge,  in  the 
then  state  of  the  law,  was  a  nuisance  and  must 
be  abated  as  such,  Congress  passed  an  act  le- 
galizing the  structure  and  making  it  a  post- 
road;  and  the  court,  on  a  motion  for  process 
to  enforce  the  decree,  held  that  the  bridge  had 
ceased  to  be  a  nuisance  by  the  exercise  of  the 
constitutional  powers  of  Congress,  and  denied 
the  motion.  No  arbitrary  rule  of  decision  was 
prescribed  in  that  case,  *but  the  court  [•147 
was  left  to  apply  its  ordinary  rules  to  the  new 
circumstances  created  by  the  act.  In  the  case 
before  us  no  new  circumstances  have  been  cre- 
ated by  legislation.  But  the  court  is  forbid- 
den to  give  the  effect  to  evidence  which,  in  its 
own  juagment,  such  evidence  should  have,  and 
is  directed  to  give  it  an  effect  precisely  con- 
trary. 

We  must  think  that  Congress  has  inadvert- 
ently passed  the  limit  which  separates  the 
legislative  from  the  judicial  power. 

It  is  of  vital  importance  that  these  powers 
be  kept  distinct.  The  Constitution  provides 
that  the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court  and  sueh 
inferior  courts  as  the  Congress  shall  from  time 
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to  time  ordain  and  establiflh.  The  same  instm- 
m»it,  in  the  last  clause  of  the  same  article, 
provides  that  in  all  eases  other  than  those  of 
<Higinal  jurisdiction  "the  Supreme  Court  shall 
have  appellate  jurisdiction  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  reg- 
ulations as  the  Congress  shall  make." 

Congress  has  already  provided  that  the  Su- 
preme Court  shall  have  jurisdiction  of  the  judg- 
ments of  the  court  of  claims  on  appeal.  Can 
it  prescribe  a  rule  in  conformity  with  which 
the  court  must  deny  to  itself  the  jurisdiction 
thus  conferred,  because  and  only  because  its 
decision,  in  accordance  with  settled  law,  must 
be  adverse  to  the  government  and  favorable 
to  the  suitor?  This  questiim  seems  to  us  to 
answer  itself. 

The  rule  prescribed  is  also  liable  to  just 
exception  as  impairing  the  effect  of  a  pardon, 
and  thus  infringing  the  constitutional  power  of 
the  Executive. 

It  is  the  intention  of  the  Constitution  that 
each  of  the  great  co-ordinate  departments  of 
the  government — the  legislative,  the  execu- 
tive, and  the  judicial — shall  be,  in  its  sphere, 
independent  of  the  others.  To  the  Executive 
alone  is  intrusted  the  power  of  pardon;  and 
it  is  granted  without  limit.  Pardon  includes 
amnesty.  It  blots  out  the  offense  pardoned 
and  removes  all  its  penal  consequences.  It 
may  be  granted  on  conditions.  In  these  partic- 
148*]  ular  pardons,  *that  no  doubt  might  exist 
ma  to  their  character,  restoration  of  property 
was  expressly  pledged;  and  the  pardon  was 
granted  on  condition  that  the  person  who 
availed  himself  (^  it  should  take  and  keep  a  pre- 
scribed oath. 

Now,  it  is  dear  that  the  legislature  cannot 
change  the  effect  of  such  a  pardon  any  more 
than  Che  Executive  can  diange  a  law.  Tet  this 
is  attempted  by  the  provision  under  considera- 
tion. The  court  is  required  to  receive  spe- 
cial pardons  as  evidence  of  guilt,  and  to  treat 
them  as  null  and  Toid.  It  is  required  to  dis- 
regard pardons  granted  by  proclamation  on 
condition,  though  the  condition  has  been  ful- 
filled, and  to  deny  them  their  legal  effect  This 
certainly  impairs  the  executive  authority,  and 
directs  the  court  to  be  instrumental  to  that 
end. 

We  think  it  unnecessary  to  enlarge.  The 
lest  statement  is  the  best, 
e  repeat  that  it  is  impossible  to  believe 
that  this  provision  was  not  inserted  in  the 
appropriation  bill  through  inadvertence;  and 
that  we  shall  not  best  fulfil  the  deliberate 
will  of  the  legislature  by  dentfing  the  motion 
to  diamisa  and  affirming  the  judgment  of  the 
Court  of  Claims;  which  ia  accordingly  done. 

Mr.  Justice  Miller  dissentinjo^: 

I  cannot  agree  to  the  opinion  of  the  court 
just  delivered  in  an  important  matto';  and  I 
regret  this  the  more  be<»use  I  do  agree  to  the 
proposition  that  the  proviso  to  the  act  of  July 
12,  1870,  is  unconstitutional,  so  far  as  it  at- 
tempts to  prescribe  to  the  judiciary  the  effect 
to  be  given  to  an  act  of  pardon  or  amnesty 
bj  the  President.  This  power  of  pardon  is 
confided  to  the  President  oy  the  Constitution, 
•ad  whatever  may  be  its  extent  or  its  limits, 
the  kgialative  branch  of  the  government  can- 
not iapair  its  force  or  effect  in  a  judicial 


proceeding  in  a  constitutional  court.  But  I 
have  not  been  able  to  bring  my  mind  to  con* 
cur  in  the  proposition  that,  under  the  act  con- 
cerning captured  and  abandoned  property, 
there  remains  in  the  former  owner,  who  had 
given  aid  and  'comfort  to  the  Rd>ellion,  [*149 
any  interest  whatever  in  the  property  or  its  pro- 
ceeds when  it  had  been  sold  and  paid  into  the 
Treasury  or  had  been  converted  to  the  use  of  the 
public  under  that  act.  I  must  construe  this 
act,  as  all  others  should  be  construed,  by 
seeking  the  intention  of  its  framers,  and  the 
intention  to  restore  the  proceeds  of  such  prop- 
erly to  the  loyal  citizen,  and  to  transfer  it  ab- 
solutely to  the  government  in  the  case  of  those 
who  had  given  active  support  to  the  Rebellion, 
is  to  me  too  apparent  to  be  disregarded.  In 
the  one  case  the  government  is  converted  into 
a  trustee  for  the  former  owner;  in  the  other 
it  appropriates  it  to  its  own  use  as  the  prop- 
erty of  a  public  enemy  captured  in  war.  Cui 
it  be  inferred  from  anything  found  in  the  stat- 
ute that  Congress  intended  that  this  property 
should  ever  be  restored  to  the  disloyal?  I 
am  unable  to  discern  any  such  intent.  But  if 
it  did,  why  was  not  some  provision  made  by 
which  the  title  of  the  government  could  at 
some  time  be  made  perfect,  or  that  of  the 
owner  established?  Some  judicial  proceeding 
for  confiscation  would  seem  to  be  necessary 
if  there  remains  in  the  disloyal  owner  any  right 
or  interest  whatever.  But  there  is  no  such 
provision,  and  unless  the  act  intended  to  for- 
feit absolutely  the  right  of  the  disloyal  own- 
er, the  proceeds  remain  in  a  condition  where 
the  owner  cannot  maintain  a  suit  for  its  re- 
covery, and  the  United  States  can  obtain  no 
perfect  title  to  it. 

This  statute  has  recently  received  the  atten- 
tive consideration  oi  the  court  in  two  reported 


In  the  case  of  The  U.  B.  r.  Andereon^  9 
Wall.  65,  19  L.  ed.  617,  in  reference  to  the  re- 
lation of  the  government  to  the  money  paid 
into  the  Treasury  under  this  act,  and  the  dif- 
ference between  the  property  of  the  loyal  and 
disloyal  owner,  the  court  uses  language  hard- 
ly consistent  with  the  opinion  just  read.  It 
says  that  Congress,  in  a  spirit  of  liberality, 
constituted  the  government  a  trustee  for  so 
much  of  this  property  as  belonged  to  tiie  faith- 
ful southern  people,  and  while  it  directed  that 
all  of  it  should  be  sold  and  its  proceeds  paid 
into  the  Treasury,  gave  to  this  class  of  per- 
sons an  opportuni^  to  establish  *their  [*150 
right  to  the  proceeds.  Again,  it  is  said,  that  '^he 
measure,  in  itself  of  great  beneficence,  was 
practically  important  only  in  its  application 
to  the  loyal  southern  people,  and  sympathy  for 
their  situation,  doubtless,  prompted  Congress 
to  pass  it."  These  views  had  the  unanimous 
concurrence  of  the  court.  If  I  understand  the 
present  opinion,  however,  it  maintains  that 
the  government,  in  taking  possession  of  this 
property  and  scaling  it,  became  the  trustee  of 
all  the  former  owners,  whether  loyal  or  dis- 
loyal, and  holds  it  for  the  latter  until  par- 
doned by  the  President,  or  until  C<Higress  or- 
ders it  to  be  restored  to  him. 

The  oUier  case  which  I  refer  to  Is  that  of 
United  States  v.  Padelford,  9  WaU.  531,  19 
L.  ed.  788.  In  that  case  the  opinion  makes  a 
labored'  and    successful    effort   to   show   that 
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Padelford,  the  owner  of  the  property,  had  se- 
cured the  benefit  of  the  aninesty  proclamation 
before  the  property  was  seized  under  the  same 
statute  we  are  now  considering.  And  it  bases 
the  right  of  Padelford  to  recover  its  proceeds 
in  the  Treasury  on  the  fact  that  before  the 
capture  bis  status  as  a  loyal  citizen  had  been 
restored,  and  with  it  all  his  rights  of  property, 
although  he  had  previously  given  aid  and  com- 
fort to  the  Rebellion.  In,  this  view  I  concurred 
with  all  my  brethren.  And  I  hold  now  that  as 
long  as  the  possession  or  title  of  property  re- 
mains in  the  party,  the  pardon  or  the  amnesty 
remits  all  right  in  the  government  to  forfeit 
or  confiscate  it.  But  where  the  property  has 
already  been  seized  and  sold,  and  the  proceeds 
paid  into  the  Treasury,  and  it  is  clear  that  the 
statute  contemplates  no  further  proceeding 
as  necessary  to  devest  the  right  of  the  for- 
mer owner,  the  pardon  does  not  and  cannot  re- 
store that  whicn  has  thus  completely  passed 
away.  And  if  such  was  not  the  view  of  the 
court  when  Padelford^a  Caae  was  under  con- 
sideration, I  am  at  a  loss  to  discover  a  reason 
for  the  extended  argument  in  that  case,  in 
the  opinion  of  the  court,  to  show  that  he  had 
availed  himself  of  the  annesty  before  the  seiz- 
ure of  the  property.  If  the  views  now  ad- 
vanced are  sound,  it  was  wholly  immaterial 
whether  Padelford  was  pardoned  before  or  aft- 
er the  seizure. 

Mr.  Justice  Bradley  concurred  in  the  fore- 
going dissenting  opinion. 


e02*]        LEMUEL  W.  MASON,  AppU 

EDWARD  A.  ROLLINS,  Comr.  of  Int.  Rev., 

et  al.; 
PARKER  R.  MASON,   Appt,, 

8.  8.  BiANN,  Deputy  Ck)ll.  of  Int.  Rev., 

and 
PARKER  R.  MASON,   Appi., 

R.  W.  HART,  Deputy  Coll.  of  Int.  Rev. 
(See  8.  C.  13  Wall.  602,  603.) 

AvermentB  of  oiiizenahip,  when  necessary — re- 
peal of  act. 

When  the  averments  of  citizenship  In  bills  are 
not  sufficient  to  give  the  circuit  court  larisdictlon 
under  the  Judlciarj  act  of  1789.  and  li,  when  the 
suits  were  brought,  the  special  act  giving  Juris- 
diction without  regard  to  citizenship  was  repealed, 
the  bills  win  be  dlsmiRsed. 

[Noe.  79,  80,  81.] 

Argued,  No.  79,  Nov.  21,  1811,  and  Nos.  80,  81, 
Nov.  2S,  1871.  Decided  Jan.  29,  1872. 

APPEAL    from   the    Circuit    Court    of    the 
United  States  for  the  Northern  District 
of  Illinois. 

The  cases  are  sufficiently  stated  by  the  court. 
Mr.  E«  H.  Roby  for  appellants. 
Messrs.  Akerman,  Atty.   Oen.,  and  B.  H. 
BristovD,  Solicitor  Oen.,  for  appellees. 

Mr.  Chief  Justice  Cliase  delivered  the  opin- 
ion of  the  court: 

The  records  in  these  cases  are  of  proceed- 
ings in  equity  against  the  defendants.  The 
first  bill  describes  the  plaintiff  as  a  citizen  of 
13  Wall. 


the  state  of  Illinois,  and  the  defendant,  Rol- 
lins, as  of  the  District  of  Columbia,  and  a  cit- 
izen of  the  state  of  ,  and  the  defend- 
ants, Wm.  B.  Allen  and  Duncan  Ferguson,  as 
citizens  of  the  state  of  Illinois. 

The  second  bill  describes  the  plaintiff  as  a 
citizen  of  the  state  of  Illinois  and  the  defend- 
ants, S.  S.  Mann,  William  B.  Allen,  and  Dun- 
can Ferguson,  as  citizens  of  the  state  of  Illi- 
nois; and  the  defendant,  Columbus  Delano,  as 
commissioner  of  internal  revenue,  without 
averring  that  he  be  a  citizen  of  any  state. 

The  third  bill  describes  the  plaintiff  as  a 
citizen  of  the  state  of  Illinois,  and  does  not 
aver  that  any  of  the  defendants  are  citizens 
of  any  other  state. 

It  IS  manifest  that  the  averments  of  citizen- 
ship in  neither  •of  the  bills  are  sufficient  [*603 
to  ^ve  the  circuit  oourt  jurisdiction  undef  the 
judiciary  act  of  1789 ;  and  all  were  filed  subse- 
quently to  the  13th  of  July,  1866,  when  the 
act  of  1833,  which  gave  jurisdiction  to  the 
courts  of  the  United  States  of  suits  under  the 
internal  revenue  act  against  the  collectors  and 
others,  without  regard  to  citizenship,  was  re- 
pealed. 

Ins.  Co.  T.  Ritchie,  5  Wall.  544,  18  L.  ed. 
542. 

When  these,  suits  were  brought,  therefore, 
there  was  no  act  in  force  giving  jurisdiction, 
in  cases  such  as  those  made  by  the  records,  to 
the  courts  of  the  United  States.  The  circuit 
court  was  obliged,  therefore,  to  dismiss  the  bill 
in  each  case  for  want  of  jurisdiction,  and  the 
judgment  of  the  oourt  in  the  several  cases  must 
he  affirmed. 


l^OEL  BYRON  BOYDEN  et  al.,  Plffs.  in  Err^ 

V. 

UNITED  STATES. 
(See  8.  C.  18  Wall.  17-25.) 

Rohhery  of  public  moneys,  no  defense  to  action 
on  receiver's  hond — liability  of  receiver. 

1.  Where  a  receiver  of  public  moneys  has  given 
bond  for  the  faithful  performance  of  his  duties  as 
required  by  law,  proof  that  he  has  been  robbed  of 
the  public  money  received  by  htm,  is  no  defense 
to  a  suit  on  such  bond. 

2.  His  liability  is  to  be  measured  by  bis  bond, 
and  where  that  binds  him  to  pay  the  mone;y., ,  a 
cause  which  renders  that  impossible  is  of  no  idi- 
portauce. 

[No.  4.] 

Submitted  Oct.  16,  1871.    Decided  Feb.  5,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
This  was  a  suit  commenced  in  the  court  be- 
low, against  Boyden  and  his  sureties,  on  his 
official  b<Hid,  as  receyver  of  public  moneys  for 
the  district,  of  lands  subject  to  sale,  at  Eau 
Claire,  Wisconsin.  The  bond  was  given  pur- 
suant to  the  6th  section  of  the  act  of  May  10, 
1800,  2  Stat.  75,  and  has  the  condition  that, 
if  the  said  Boyden  has  truly  and  faithfully  exe- 

NOTB. — Liahility  of  bailee,  for  loss  by  theft  or 
robbery. 

A  warehouseman  is  not  liable  for  goods  stolen 
by  his  servant,  without  negligence  on  his  part. 
Schmidt  V.  Blood.  0  Wend.  268,  24  Am.  Dec.  143. 

If  a  thing  let  to  hire  perishes  or  is  stolen  with- 
out any  neglect  or  want  of  care  of  the  hirer,  the 
latter  will  not  be  responsible  for  the  loss.  Williams 
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eoted  and  disdimiged  and  shall  eontiiiiie  truly 
and  Wthfuliy  to  diaeharge  all  the  duties  of 
said  office  aeoording  to  law,  then  the  oUigation 
shall  be  Toid.  The  breach  alleged  is  that  said 
Boyden  reeeired,  as  such  receiver  of  the  mon- 
eys  of  the  United  States,  the  snm  of  $5,088.16, 
Whidi  he  has  not  paid  over  to  the  United 
States.  The  defendants  pleaded:  First,  the 
general  issue;  second,  performance  of  the  con- 
ditions; third,  tiiat  said  Boyden  was  violent- 
ly robbed  of  said  sum  of  money.  The  plantiffs 
join  issue  on  the  first  plea,  and  reply  to  the 
second  and  third,  that  Boyden  received  said 
money  as  receiver,  and  has  not  paid  it  to  the 
plaintiffs  as  required  by  law,  on  which  it  seems 
that  issues  are  joined. 

The  defendants  upon  the  trial  offered  to 
prove  that,  Dec  23,  1859,  at  the  village  of 
Ean  Claire,  N.  B.  Boyden,  the  receiver  of  pub- 
lic moneys,  was  beset  by  .some  person  or  per- 
■ona  to  him  unknown,  and  thrown  down,  and 
against  all  defense  that  he  could  make,  was 
inagged  and  bound  and  the  moneys  described  in 
the  complaint,  violently  and  without  his  faulty 
taken  from  him  and  carried  away.  To  the  in- 
troduction of  this  evidence  the  district  attor- 
ney objected,  upon  the  ground  that  the  said 
facts,  as  offered  to  be  proved,  constituted  no  de- 
fense. The  court  sustained  the  objection,  and 
the  defendants  excepted. 

Judgment  having  been  rendered  for  the 
plaintiff,  the  defendants  brought  the  case  to 
this  court  bv  writ  of  error. 

Jfctsra.  Matt.  H.  Carpemter  and  if.  M. 
Comren,  for  plaintiffs  in  error: 

At  the  c<mimon  law  an  officer  was  not  re- 
sponsible for  loss  of  public  or  private  funds, 
except  upon  the  ground  of  negligence  or  de- 
fault. 

Lane  t.  Cotton,  1  Ld.  Raym.  646;  Whitfield 
T.  Le  Despencer,  Cowp.  754. 

In  the  case  of  Albany  Co,  r.  Dorr,  25  Wend. 
440,  it  was  held  that  "a  public  officer,  in- 
trusted with  the  receipt  and  disbursement  of 
public  funds,  is  not  responsible  for  moneys  stol- 
en, from  his  office,  where  there  is  no  imputa- 
tion of  n^H^^ce  or  other  default  on  his 
part."  Chief  Justice  Nelson,  in  giving  the  opin- 
ion, places  emphasis  upon  the  condition  of  the 
bond,  being  for  the  faithful  execution  of  the 
duties  of  his  office,  and  says  that  this  condi- 
tion recognizes  tiie  common-law  rule. 

Browning  v.  Hanford,  5  Hill,  589. 

The  case  of  Albany  Co.  v.  Dorr  was  affirmed 
by  the  court  of  errors  in  1844. 

7  Hill,  583. 

In  May,  1845,  the  case  of  Muzzy  v.  Shattuck, 
1  Den.  233,  was  decided  by  the  supreme  court 


of  New  York,  and  the  dedaioB  »9irwnmA  |^  the 
court  of  errors,  in  whidi  it  was  held  tkit  it 
was  no  defense  to  an  action  against  a  town 
collector  and  his  sureties  on  the  official  bond, 
that  the  money  had  been  stolen  from  the  dwdl- 
ing-house  of  the  principal  *^withoat  any  fault, 
want  of  care,  or  omission  of  duty  on  his  part." 

1  Den.  233. 

But  the  decision  in  this  case  is  placed  scddy 
upon  the  construction  of  the  statute,  which 
was  peculiar  in  its  provisicms,  and  in  the  opin- 
ion of  the  court  rendered  the  collector  a  debtor 
for  the  amount  by  him  collected,  and  his  sure- 
ties guarantors  for  the  payment  of  the  debt. 

It  does  not  conflict  with  the  case  of  AAony 
Co,  T.  Dorr,  nor  with  the  comnKm-law  rule  as 
to  official  liability;  but  only  interprets  and 
gives  ^ect  to  a  particular  statute.  It  is, 
therefore,  only  authority  for  the  construction 
of  a  similar  statute. 

The  surety  of  an  official  bond  is  not  bound 
beyond  the  t^rms  of  the  bond.  V.  8.  r.  Boyd, 
15  Pet.   187. 

In  every  act  of  Congress,  receivov  are  spok- 
en of  and  regarded  as  pid>lic  agents  and  de- 
positaries. Nowhere  do  they  seem  to  be  re- 
garded as  insurers  against  inevitable  accident 
or  irresistible  force,  or  as  dd>tors  merely  of 
the  government. 

The  judgment  should  be  reversed  for  two 
reasons: 

First.  That  the  court  erred  in  refusing  to 
allow  the  defendants  to  introduce  any  evidence 
to  establish  the  facts  by  them  offered  to  be 
proved. 

Second.  Because  the  dedaraticm  does  not 
contain  averments  whidi  constitute  way  cause 
of  action. 

Messrs.  A.  T.  AJbermOM,  Atty.  (Ten.,  C.  H. 
Hill,  Asst.  Atty.  Qen.,  and  Briatow,  Solicitor 
Oen.,  for  the  United  States: 

The  plea  of  the  plaintiffs  in  error  consti- 
tuted no  defense  to  the  suit  of  the  United 
States  to  recover  the  money  which  Boyden  had 
covenanted  to  pay  by  his  bond.  It  is  a  settled 
principle  of  law,  that  an  express  contract  to 
do  a  certain  thing  is  not  discharged  by  its 
becoming  subsequently  impossible  to  do  it  by 
unforseen  occurrences,  no  matter  how  much 
beyond  the  contractor's  control  they  may  be. 
This  rule  of  law  has  been  applied  to  many  cases 
of  as  great  seeming  hardship  as  that  <^  the 
plaintiffs  in  error. 

3  Kent,  Com.  6th  ed.  465,  et  seq.;  Met.  Cont. 
213,  and  cases  cited;  Dermott  v.  JoneSy  2  Wall. 
1,  17  L.  ed.  762;  The  Harriman,  9  WaU.  161, 
19  L.  ed.  629;  Paradine  v.  Jane,  Aleyn,  26. 

It  has  been  applied,  by  this  and  other  courts. 


V.  Llovd,  W.  Jones,  179:  Taylor  v.  Caldwell.  3  B.  & 
8.  836;  32  L.  J.  Q.  B.  164;  Coggs  v.  Bernard, 
Raym.  909 ;  Flnacue  v.  Small,  1  Bsp.  315 ;  Butt  v. 
Great  Western  By.  Co.  7  Bng.  L.  ft  E.  448,  11  C. 
B.  140. 

Unless  he  is  negligent,  a  warehouseman  is  not 
liable  for  goods  stolen  while  under  his  charge,  by 
his  servants  or  others.  Moore  v.  Mayor,  etc.  of 
Mobile,  1  Stew.  284 ;  Williams  v.  Holland.  22  How. 
Ft.  187 :  Schwerln  v.  McKle,  51  N.  Y.  180,  10  Am. 
Rep.  581 ;  Cincinnati,  etc.  R.  Co.  v.  McCool.  26  Ind. 
140:  Claflin  v.  Meyer,  75  N.  Y.  280,  31  Am.  Rep. 
467 ;  Lamb  v.  Western  R.  Co.  7  Alien,  98 ;  Cass  v. 
Boston,  etc  R.  Co.  14  Allen,  448;  Neal  v.  R.  Co. 
8  Jones  L.  482 ;  Pike  v.  Chicago,  etc  R.  Co.  40  Wis. 
583. 

Wafehoosfiisii  moat  do  mors  than  show  that 


goods  misht  have  been  stolen.  Thomas  v.  Daidem, 
22  La.  Ann.  413. 

If  warehousemen  exercise  ordinary  care,  and  a 
loss  occurs  by  burglary,  without  their  negligence, 
they  are  not  responsible  for  it.  Schwerin  v.  Mc- 
Kie,  51  N.  Y.  180,  10  Am.  Rep.  581. 

A  loss  by  theft  or  robbery  will  generally  excuse 
a  gratuitous  bailee  from  liability.  Fay  v.  Steamer 
New  World,  1  Cal.  348. 

A  private  carrier  for  hire  is  not  liable  for  a  loss 
by  robbers,  nor  for  a  taking  from  him  or  his  serv- 
ants by  force.  Coggs  v.  Bernard,  Raym.  909; 
Brind  v.  Dale,  8  Carr.  &  P.  207. 

In  an  action  against  a  collector  for  the  non-pay- 
ment of  money  collected  by  him,  it  is  not  a  defense 
that  the  money  was  stolen  from  him  without  his 
fault    New  Providence  v.  McBachron,  S3  N.  J.  33j9. 

80  n.  8. 
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to  the  cases  of  official  bonds,  under  circum- 
stances undistinguishable  in  principle  from  the 
present. 

V.  8,  V.  Preacott,  3  How.  578;  U.  8,  v. 
Daahiel,  4  Wall.  185,  18  L.  ed.  321;  U.  8.  v. 
Keehler,  9  Wall.  83,  19  L  ed.  574;  Com.  v. 
Comly,  3  Pa.  St.  372;  8tate  v.  Harper,  6  Ohio 
St.  607. 

(A  brief  for  the  United  States  was  also  filed 
at  the  preceding  term  by  Messrs,  E.  R.  Hoar, 
Aiiy,  Oen,,  and  W.  A.  Field,  Assi,  Atty,  Oen,) 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Were  a  receiver  of  public  moneys,  who  has 
given  bond  for  the  faithful  performance  of  his 
duties   as   required  by  law,   a  mere  ordinary 
bailee,  it  might  be  that  he  would  be  relieved 
by  proof  that  the  money  had  been  destroyed 
by  fire,  or  stolen  from  him,  or  taken  by  irre- 
22*]  sistible  force.    He  would  *then  be  bound 
only  to  the  exercise  of  ordinary  care,  even  though 
a  bailee  for  hire.     The  contract  of  bailment 
implies  no  more  except  in  the  case  of  com- 
mon carriers  and  the  duty  of  a  receiver,  vir- 
tute  officii,   is  to  bring   to   the   discharge   of 
his  trust  that  prudence,  caution,  and  attention 
which  careful  men  usually  bring  to  the  con- 
duct of  their  own  affairs.     He  is  to  pay  over 
the  money  in  his  hands  as  required  by  law, 
but  he  is  not  an  insurer.     He  may,  however,, 
make  himself  an  insurer  by  express  contract, 
and  this  he  does  when  he  binds  himself  in  a 
penal  bond  to  perform  the  duties  of  his  of- 
fice   without   exception.     There   is    an    estab- 
lished difference  between  a  duty  created  mere- 
ly by  law  and  one  to  which  is   added   the  ob- 
ligation of  an  express  undertaking.     The  law 
does  not  compel  to  impossibilities;  but  it  is 
a  settled  rule  that  if  performance  of  an  ex- 
press engagement  becomes  impossible  by  rea- 
son of  an^^hing  occurring  after  the  contract 
was  made,  though  unforeseen  by  the  contract- 
ing party,  and  not  within  his  control,  he  will 
not  be  excused.     Met.  Cont.  213;   The  Harri- 
fiuin,  9  Wall.  161,  19  L.  ed.  629.    The  rule  has 
been  applied  rigidly  to  bonds  of  public  officers 
intrusted  with  the  care  of  public  money.    Such 
bonds  have  almost  invariably  been  construed 
as  binding  the  obligors  to  pay  the  money  in 
their  handis  when  required  by  law,  even  though 
the  money  may  have  been  lost  without  fault 
on  their  part.     It  is  true  that  in  the  case  of 
8upervisors  of  Albany  v.  Dorr,  25  Wend.  440, 
in  the  supreme  court  of  New  York,  it  was  de- 
cided in  a  suit  on  a  bond  of  a  county  treasurer, 
conditioned  for  the  payment  of  all  money  that 
should  come  into  his  hands  as  treasurer,  that 
he  was  not  responsible  for  the  public  money 
feloniously  stolen  from  his  office  without  any 
negligence,  want  of  due  care,  or  other  blame 
or  fault  whatever  on  his  part;   and  this  de- 
cision  was   affirmed  in  the  court  of  appeals 
of  that  state,  only,  however,  by  an  equal  di- 
vision.   Supervisors  of  Albany  v.  Dorr,  7  Hill, 
583.     It  was  rested  upon  the  supposed  liabil- 
ity of  the  officer,  viriute  officii,  which  it  was 
thought  his  bond  did  not  increase,  and  it  was 
supposed  to  be  sustained  by  Lane  v.   Cotton, 
23*]   1  Ld.  Raym.  646;  and  Whitfield  v.  *Le 
Despencer,  Cowp.  754.   It  is  quite  plain,  however, 
that  thope  cases  do  not  sustain  it.   They  were 
notions  upon  the  case  against  the  Postmaster- 
13  Wall. 


General,  brought  not  by  the  government,  but 
by  private  individuals  to  recover  damages  for 
the  negligent  failure  to  deliver  letter^s,  and  the 
defendants    were    held    not    liable    for    money 
stolen,  even  by  their  subordinates  in  office.    At 
most  the  Postmaster-Greneral  was  a  mere  bailee, 
and    no    question    was    raised   respecting    the 
effect  of  a  bond  to  secure  the  performance  of 
his  duties.     But,  whatever  may  have  been  the 
ruling  in  the  case  of  Supervisors  of  Albany  v. 
Dorr,  it  is  no  longer  authority,  even  in  the 
state  of  New  York.    Muzzy  v.  Shattuck,  1  Den. 
233,  subsequently  decided,  and  affirmed  unan- 
imously in  the  court  of  appeals,  is  utterly  ir- 
reconcilable  with   it,   and   it   has   settled   the 
law  otherwise  in  that  state    So  in  Pennsylva- 
nia, in  Com,  v.  Comly,  3  Pa.  St.  372,  it  was 
ruled  that  the  responsibility  of  a  public  re- 
ceiver depends  on  his  contract,  when  there  is 
one,  and  not  on  the  law  of  bailments.  There  the 
condition  of  the  bond  was  to  account  and  pay 
over,  and  it  was  held  no  defense  by  the  surety 
of  the   receiver   that   the  money   was   stolen, 
though  it  was  kept  as  a  prudent  man  would 
keep   his  own   funds.     It  was   said  by   Chief 
Justice  Gibson,  in  delivering  the  judgment  of 
the  court,  after  referring  to  the  fact  that  a 
lessee  is  not  relieved  from  payment  of  rent  by 
destruction  of  the  demised  premises  by  fire, 
"A  loss  by  a  visitation  of  Providence,  which  no 
vigilance  could  prevent,  would  present  a  more 
meritorious  claim  for  relief,  one  would  think, 
than  a  loss  by  robbeiy,  which  is  always  pre- 
ceded by  a  greater  or  less  degree  of  negligence. 
A  receiver,  or  his  surety,  would  come  before  a 
chancellor  with  an  ill  grace  on  that  ground, 
even   if   there   was   a  power   to   relieve   him. 
The  keepers   of  the  public  moneys,   or   their 
sponsors,  are  to  be  held  strictly  to  the  con- 
tract, for  if  they  were  to  be  let  off  on  shallow 
pretenses,  delinquencies,    which    are    fearfully 
frequent  already,  would  be  incessant.    A  chan- 
cellor is  not  bound  to  control  the  legal  effect » 
of  a  contract  in  any  case;  *and  bis  discre-  [*24 
tion,  were  he  at  liberty  to  use  it,  would  be  influ- 
enced by  considerations  of  general  policy."  State 
V.  Harper,  6  Ohio  St.  607,  is  to  the  same  effect. 
This  is  precisely  the  ground  which  this  court 
has  taken.     In  The  United  States  v.  Presoott, 
3  How.  578,  it  was  decided  that  the  felonious 
taking,  stealing  and  carrying  away  the  public 
money  in  the  hands  of  a  receiver  of  public  mon- 
ey,   without  any   fault   or   negligence   on   his 
part,  does  not  discharge  him  or  his  sureties, 
and  that  it  cannot  be  set  up  as  a  defense  to  an 
action  on  his  official  bond.  The  condition  of  the 
receiver's  bond  in  that  case,  it  is  true,  was 
that  the  receiver  should  pay  promptly  when 
orders  for  payment  should  be  received,  while 
the  bond  in  the  case  before  us  is  conditioned 
that  Boyden,  the  receiver,  had  truly  executed 
and  discharged,  and  should  continue  truly  and 
faithfully  to  execute  and  discharge,  all  the  du- 
ties of  said  office  according  to  law.     But  the 
acts  of  Congress  respecting  receivers  made  it 
their  duty  to  pay  the  public  money  received  by 
them  when  ordered  by  the  Treasury  Depart- 
ment, and  that  department,  by  its  general  or- 
ders of  1854,  required  payment  to  be  made  be- 
fore this  suit  was  brought.     No  exception  waa 
made;  no  contingency  was  contemplated.    The 
bond,  therefore,  was  an  absolute  obligation  to 
pay  the  money,  and  differing  not  at  all,  in  legal 
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fffect,  from  the  bond  in  Prescoti^a  Case.  A  sim- 
ilar ruling  was  made  in  United  States  v.  Da- 
Mhiel,  4  Wall.  182,  18  L.  ed.  319.  What  the 
condition  of  the  bond  on  which  suit  was 
brought  in  that  case  was,  does  not  appear  in 
the  report,  but  it  was  for  the  discharge  of  the 
paymaster's  official  duty.  The  doctrine  of  Pres- 
ooit'8  Case  was  also  recognized  in  United  States 
T.  Keehler,  9  Wall.  83,  19  L.  ed.  574,  and  it 
must  be  considered  as  settled  law.  Applying 
it  to  the  case  now  in  hand,  it  makes  it  clear 
that  the  evidence  offered  by  the  defendants, 
tending  to  proTc  that  the  receiver  had  been 
robbed  of  the  public  money  received  by  him, 
was  rightly  rejected  as  constituting  no  defense 
to  the  suit  on  the  receiver's  bond.  It  is  true 
that  in  Prescotfs  Case  the  defense  set  up 
25*]  was  that  the  money  had  been  *stolen. 
while  the  defense  set  up  here  is  robbery.  But 
that  can  make  no  difference,  unless  it  be  held 
that  the  receiver  is  a  mere  bailee.  If,  as  we 
have  seen,  his  liability  is  to  be  measured  by  his 
bond,  and  that  binds  him  to  pay  the  money, 
then  the  cause  which  renders  it  impossible  for 
him  to  pay  is  of  no  importance,  for  he  has  as- 
•umed  the  risk  of  it. 

There  is  nothing  in  the  second  error  assigned. 
Though  under  the  acts  of  Congress  of  August 
6,  1846  (9  Stat,  at  L.  59),  and  the  amendatory 
act  of  March  3,  1857  (11  Stat  at  L.  249), 
receivers  are  required  to  pay  when  required 
by  the  Secretary  of  the  Treasury,  there  were 
ffeneral  orders  made  for  all  receivers,  requir- 
ing payments  to  be  made  at  stated  times,  which 
were  in  existence  when  this  receiver's  bond 
was  given.  The  declaration  avers  a  request, 
and  this  is  enough  after  verdict 

The  judgment  is  affirmed. 


UNITED    STATES,    AppU 

DANIEL  WORMER, 
(See  8.  e  13  Wall.  25-29.) 

Regulation  for  inspection  of  government  horses 
~—aba/ndonment  of  contract. 

1.  Where  one  made  a  contract  with  the  govern- 
ment to  deliver  to  it  sound  cavalry  horses,  subee- 
<iuent  regalations  by  the  government  for  their  In- 
spection, requiring  them  to  remain  In  the  inspec- 
tion vard  twenty-four  hoars  before  their  inspec- 
tion and  that  such  of  them  as  were  intended  as  a 
fraud  on  the  government,  bv  reason  of  Incurable 
disease  or  purposely  concealed  defect,  should  be 
branded  with  the  letter  K,  are  reasonable,  and  do 
not  change  the  contract. 

2.  Where  such  contractor  threw  up  his  contract 
by  reason  of  sucb  regulations,  he  was  not  entitled 
to  any  damages  for  making  preparations  for  its  per- 
formance. 

[No.   26.] 

Argued  Deo.  IS,  1871.    Decided  Feb.  5,  1S72. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Messrs.  B.  H.  Bristow,  Solicitor  Oen.,  and 
C.  H.  Hilly  Asst.  Atty.  Qen.,  for  the  appel- 
lant. 

Messrs.  Enooh  Totton,  Jos.  Hughes,  M. 
H«  Carpenter,  and  Ira  Harris,  for  appellee: 

The  new  mode  of  inspection  prescribed  by 
the  defendants  was  in  conflict  with  the  terms 
of  the  contract,  and  unlawful. 

This  has  been  found  as  an  '^ultimate  faot^' 
by  the  court  of  claims,  and  is  conclusive. 
630 


Burr  V.  Des  Moines  Co.  1  Wall.  99,  17  L. 
ed.  561. 

The  attempt  by  the  United  States  to  modify 
the  contract  by  enforcing  these  unlawful  regu- 
lations was  a  renunciation  of  the  contract ;  and 
its  refusal  to  permit  the  contractor  to  fulfil 
the  contract  except  in  pursuance  of  such  unlaw- 
ful regulations,  excused  the  contractor  from 
making  a  tender  of  the  horses,  and  dischaiged 
him  from  the  contract. 

Jones  V.  Barclay,  2  Doug.  685;  Borden  v. 
Borden,  5  Mass.  67;  Hochster  y.  De  la  Tour, 
75  Eng.  C.  L.  678;  Cort  v.  Amhergate  Railway 
Co.  6  E.  L.  A  K  230. 

The  appellee  is  entitled  to  damages  for  the 
breach  of  the  contract,  and  the  measure  of 
damages  is  the  profits  he  would  have  made 
had  he  been  permitted  to  complete  his  contract, 
or,  in  other  words,  the  diff'erence  between  the 
cost  of  delivering  the  horses  and  the  price  he 
would  have  paid  for  them. 

Masterton  v.  Mayor,  etc.,  7  Hill,  61;  R.  Co. 
V.  Howard,  13  How.  308;  Cort  y.  Ambergate 
Ry.  Co.  supra. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  claimant  [defendant  in  error]  demands 
$15,000  from  the  the  government,  by  way  of 
damages  for  breach  of  contract.  The  principal 
facts  *are  that  on  the  26th  day  of  F^ru-  [*26 
ary,  1864,  the  claimant  entered  into  a  written 
agreement  with  the  chief  quartermaster  of  the 
cavalry  bureau,  to  deliver  at  the  government 
stables  in  St.  Charles,  Illinois,  by  or  before 
the  26th  of  March,  twelve  hundred  cavalry 
horses,  sound  and  of  certain  specified  ages, 
hei|^ht,  and  <|uality  and,  on  delivery,  to  be  ez- 
ammed  and  inspected  without  unnecessary  de- 
lay, by  a  person  or  persons  to  be  appointed 
by  the  government.  Kejected  horses  were  to 
be  removed  by  the  contractor  within  one  day 
after  their  rejection.  Payment  was  to  be  made 
on  completion  of  the  contract,  should  Congress 
have  made  an  appropriation  for  that  purpose, 
or  as  soon  thereafter  as  funds  might  be  re- 
ceived. Instructions  for  inspectors  of  cavalry 
horses  were  issued  a  few  days  after  the  date 
of  the  contract,*  which  required,  amongst  other 
things,  that  horses  proposed  for  sale  to  the 
government  must  be  placed  in  the  inspection 
yard  at  least  twenty-four  hours  before  in- 
spectin^f  them;  and  none  but  the  inspector  and 
his  assistants  were  to  be  allowed  to  enter  the 
yard  or  to  handle  the  horses,  until  the  inspec- 
tion was  completed.  It  has  also  provided  tiiat 
all  horses  which  were  manifestly  intended  as  a 
fraud  upon  the  government,  because  of  incur- 
able diseases  or  any  purposely  concealed  defect, 
should  be  branded  on  the  left  shoulder  with 
the  letter  R.  Horses  rejected  for  being  under 
age,  in  poor  condition,  or  injured  by  transpor- 
tation, were  to  be  lightly  branded  on  the  fore 
hoof  with  the  letter  R.  A  large  number  of 
other  directions  were  given  to  the  inspectors; 
but  these  seem  to  have  been  the  principal  ones 
'complained  of.  The  claimant  applied  to  have 
these  rules  modified  or  suspended  in  his  case, 
as  not  having  been  promulgated  when  he  made 
his  contract;  but  his  application  was  refused. 
He,  therefore,  threw  up  his  contract  and  did 
not  purchase  any  horses;  but  alleges  that  he 
sustained   damages  by  not   bdng  allowed   to 
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perform  his  contract  untrammeled  by  the  new 
regulations,  to  the  amount  of  $9,000.  The 
court  of  claims  found  that  the  regulations  ma- 
terially changed  and  modified  the  contract,  by. 
throwing  upon  the  claimant  in  its  performance 
increased  delay,  greater  expense  and  largely 
27*]  augmented  risk;  and,  therefore,  they  •gave 
judgment  in  his  favor  for  such  damages  as 
would  make  him  whole. 
We  think  the  court  erred  in  this  finding  and 

The  government  clearly  had  the  right  to  pre- 
scribe regulations  for  the  inspection  of  horses, 
and  there  was  great  need  of  strictness  in  this 
regard,  for  frauds  were  constantly  perpetrated. 
We  see  nothing  unreasonable  in  the  regulations 
complained  of.  It  is  well  known  that  horses 
may  be  prepared  and  fixed  up  to  appear  bright 
and  smart  for  a  few  hours,  and  it  was  alto- 
gether reasonable  that  they  should  be  placed  in 
the  government  yard  for  the  period  required, 
and  that  no  person  interested  in  them  should 
be  permitted  to  manipulate  them  whilst  under 
inspection.  The  branding  was  also  a  proper 
and  necessary  precaution  to  prevent  the  same 
horses  being  presented  a  second  time  after  con- 
demnation. The  branding  on  the  foot  was  of 
slight  importance,  and  the  brand  on  the  shoul- 
der was  not  to  be  applied  except  in  cases  of  ab- 
solute fraud.  A  person  guilty  of  fraud  would 
have  no  right  to  complain  6f  the  regulation  be- 
ing carried  into  efifecl. 

As  the  government  had  the  right  to  prescribe 
all  proper  and  reasonable  regulations  on  the 
subject,  and  as  the  regulations  prescribed  do 
not  seem  to  have  been  unreasonable,  the  claim- 
ant cannot  complain.  If  he  chose,  under  these 
circumstances,  to  fling  up  his  contract,  he  must 
be  content  to  suffer  any  incidental  damage 
29*]  which  he  may  have  incurred  'in  making 
preparations  for  its  performance.  It  was  a  dam- 
age volimtarily  sustained,  and  the  maxim,  V(h 
lenti  non  fit  injuria,  applies  to  the  case. 

The  decree  w  reversed,  and  the  court  below  is 
directed  to  diemisa  the  petition. 


appeal,  on  the  ground  that  a  prior  appeal  was 
taken  from  the  decree  in  the  same  cause.  It 
appears  that  on  the  19th  of  March,  1870,  upon 
an  appeal  taken  from  a  decree  of  the  district 
court,  it  was  decreed  in  the  circuit  court  that 
the  judgment  of  the  district  court  be  affirmed, 
with  costs  to  be  taxed.  From  this  decree  of 
the  circuit  court  an  appeal  was  taken  to  this 
court,  and  is  now  on  the  docket.  Subsequently, 
on  the  27th  of  May,  1871,  another  decree  in  the 
same  cause  was  rendered  by  the  circuit  court, 
in  which,  after  reciting  the  former  decree  and 
taxation  of  costs^  it  was  decreed  that  the  ap- 
pellees have  judgment  against  the  appellants 
for  the  amount  decreed,  together  with  costs, 
amounting  to  the  sum  of  $5,444.99.  From  this 
decree  an  appeal  was  taken,  and  a  bond  for 
damages  ana  costs  given  on  the  5th  of  June, 
and  approved  by  the  circuit  judge  on  the  7th  of 
June,  1871.  It  is  this  appeal  which  the  appel- 
lees now  move  to  dismiss. 

It  is  quite  true  that  two  appeals  are  not  al- 
lowed in  the  same  case  on  the  same  question. 
We  must  determine  which  one  of  the  two  should 
be  dismissed.  It  may  be  that  the  first  appeal 
was  from  a  decree  which  might  be  taken  as 
final,  if  the  second  decree  had  not  been  ren- 
dered. Rubber  Co,  v.  Goodyear,  6  Wall.  153,  18 
L.  ed.  762;  SiUby  v.  Foote,  20  How.  290,  15  L. 
ed.  822.  But  it  is  obvious  that  the  circuit  judge 
did  not  regard  it  as  final,  and  it  was  certainly 
defective.  The  second  decree  was  rendered,  not 
by  inadvertence,  but  in  view  of  the  rendition  of 
the  first  decree;  and  in  order  to  settle  the  prac- 
tice in  the  circuit  court  of  the  southern  district 
of  New  York,  that  a  decree  of  affirmance,  with- 
out taxation  of  costs  and  without  specifying  the 
sum  for  which  it  is  rendered,  is  not  to  be  re- 
garded as  a  final  decree. 

We  think  this  the  better  practice  and,  there- 
fore, hold  that  the  first  appeal  miASt  be  dis* 
missed  cm  irregular. 


SAMUEL  G.  WHEELER,  Jr.,  Appt., 

V. 

GEORGE  HARRIS  et  al. 
(Sec  S.  C.  13  Wall.  61-56.) 
Two  appeals  in  the  same  case  not  allowed — de- 
cree, when  not  final, 

1.  Two  appeals  are  not  allowed  In  the  same  case, 
on  the  same  question,  and  this  court  will  determine 
which  one  of  the  two  should  be  dismissed. 

2  A  decree  of  affirmance,  without  taxation  or 
costs  nnd  without  specifying  the  suni  for  which  It 
l8  rendered,  is  defective  and  Is  not  a  final  decree. 

[No.  568.] 
Submitted  Jan.  26, 1872.    Decided  Feb.  5, 1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 

York.  ,  .    x,^ 

The  case  is  sufficiently  stated  in  the  oomion. 
Mr.  Charles  Donohne,  for  respondent,  in 
support  of  motion. 

Messrs.  Goodrich  A  Wheeler,  in  opposi- 
tion to  motion. 

Mr.  Chief  Justice  Ohase  delivered  the  opin- 
ion of  the  court:  ^      ^ 
In  this  case  a  motion  is  made  to  dismiss  the 

13  Wall. 


WILLIAM  A.  BEVANS  et  al.,  Flffa.  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C.  13  Wall.  56-63.) 

Seizure  of  public  moneys  by  Confederate  gofh 
emment,  when  no  defense  to  a  receiver. 

1.  Where  It  had  heen  the  duty  of  a  receiver  of 
public  money  to  pay  over  the  money  In  his  hands 
for  more  than  a  year  before  it  was  seized  by  the 
Confederate  government,  such  seizure  Is  no  defense 
to  an  action  oy  the  government  on  his  official  bond 
for  such  moneys,  as  ne  was  a  defaulter  before  such 
seizure 

2.  A  depositary  of  public  money  cannot,  by  mak- 
ing a  default,  throw  upon  the  government  the  risk 
of  loss  of  the  money  by  the  Intervention  of  a  pub- 
lic enemy. 

[No.  6.] 

Argued  Oct.  16,  1871.    Decided  Feb.  5,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas. 
This  was  a  suit  brought  in  the  district  court 
of  the  United  States  for  the  eastern  district  of 
Arkansas,  against  Bevans  and  his  sureties,  on 
the  official  bond  of  Bevans  as  receiver  of  public 
moneys  for  the  district  of  lands  subject  to  sale 
at  Batesville,  in  the  state  of  Arkansas.  By 
consent  and  agreement  of  the  parties,  it  was 
ordered  that  this  case  be  transferred  to  the 
circuit  court  for  this  district,  and  it  was  agreed 
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by  the  parties  that  the  record  and  proceedings 
in  this  cause  certified  from  the  district  court, 
be  filed  in  the  circuit  court,  and  that  the  cause 
proceed  in  said  court  to  final  judgment,  in  all 
things  with  like  effect  as  if  it  had  been  com- 
menced in  the  circuit  court. 

The  trial  resulted  in  verdict  and  judgment 
for  the  plaintiff's,  and  the  defendants  brought 
the  case  to  this  court  by  writ  of  error. 

The  case  is  stated  by  the  court. 

Messrs.  A.  H.  Oarland,  M.  H.  Carpenter, 
\    Walkins  d  Rose  for  plaintiffs  in  error. 

Messrs.  A.  T.  Akerman,  Atty.  Qen.^  C.  H. 
Hill,  Asst.  Aity.  Oen.  and  B.  H.  Bristow, 
Solicitor  Oen.,  for  defendant  m  error. 

(A  brief  was  filed  at  the  preceding  term  for 
the  defendant  in  error  by  Messrs.  E.  R.  Hoar, 
Atty.  Oen.,  and  W.  A.  Field,  Asst.  Atty.  Oen. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  debt  upon  the  bond  of 
a  receiver  of  public  money,  conditioned  for  the 
faithful  performance  of  all  the  duties  of  thf 
office  of  receiver,  according  to  law.  The 
breaches  assigned  were,  that  the  principal  ob- 
ligor had  failed  to  account  for  the  money  he  had 
received  in  his  official  capacity  in  behalf  of  the 
United  States,  from  the  time  of  his  appoint- 
ment, January  17th,  1860,  to  the  30th  of  April, 
1861,  and  that  he  had  failed  to  pay  over  such 
money,  although  required  by  law  to  account  for 
the  same  and  to  pay  it  over.  At  the  trial,  the 
plaintiffs  gave  in  evidence  truly  certified  tran- 
scripts of  official  settlements  of  the  receiver's  ac- 
counts, from  which  it  appeared  that  he  had  in 
hand,  of  public  money  received  by  him  between 
the  17th  of  January,  1860,  and  the  31st  of 
March,  1861,  the  sum  of  $19,737.26;  that  on  the 
Slst  day  of  March,  1860,  he  held  an  unpaid 
balance  of  $4,116.05;  that  on  the  30th  of  June, 
1860,  the  balance  against  him  was  $6,535.26;  on 
the  30th  of  September,  1860,  $8,346.34;  on  the 
31st  of  December,  1860,  $19,662.66;  and  on  the 
30th  of  April,  1861,  $19,737.26,  the  unpaid  bal- 
ances at  the  end  of  each  quarter  being  carried 
forward  into  the  account  of  the  next  succeed- 
ing quarter.  No  attempt  was  made  to  im- 
peach the  correctness  of  these  official  settle- 
ments, but  the  defendants  offered  to  prove  that 
69*]  *on  the  6th  day  of  May,  1861,  Bevans,  the 
receiver,  was  residing  at  Independence,  in  the 
state  of  Arkansas;  that  on  that  day  the  peo- 
ple of  the  state,  legally  assembled  in  conven- 
tion, passed  a  secession  ordinance  whereby  the 
state  of  Arkansas  was  withdrawn  from  the 
Union;  that  such  ordinance  became  of  force 
and  effect  and  was  binding  on  all  citizens  of 
the  state;  that  the  convention  then  passed  an 
ordinance  prohibiting  all  officers  of  the  United 
States  from  paying  out  any  money  of  the  Unit- 
ed States  in  their  hands,  and  requiring  them 
to  hold  such  money  subject  to  the  further  or- 
der of  the  convention,  and  that,  immediately 
after  the  passage  of  this  second  ordinance,  he 
was  notified  thereof  before  he  had  time  to  ac- 
count to  the  United  States,  or  to  remit  the 
money  in  his  hands  as  receiver.  In  connec- 
tion with  this,  the  defendants  further  offered 
to  prove  that,  subsequently,  the  state  of  Ar« 
kansas  was  attached  to  what  was  called  the 
Southern  Confederacy,  and  that,  in  order  to 
insure  performance  of  her  duties,  as  a  mem- 
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her  of  said  Confederacy,  the  convention  afore- 
said and  the  legislature  of  the  state  made  pro- 
vision for  seizing  and  did  actually  seize  the 
money  in  the  hands  of  the  said  Bevans,  as  re- 
ceiver; that  imder  said  acts  and  ordinances  he 
paid  to  the  agents  of  the  state  all  the  mone^^ 
he  had  in  his  possession  belonging  to  the  Unit- 
ed States,  as  he  was  forced  and  compelled  to  do, 
the  state,  being  organized  as  a  member  of  the 
Confederacy,  she  with  the  Confederacy  having 
armed  troops  in  her  territory  to  compel  him 
to  pay,  the  acts  and  ordinances  being  compul- 
sory, and  the  agents  and  officers  of  the  state 
threatening  that  if  he  declined  to  pay  they 
would  punish  him  by  imprisonment  or  other- 
wise; and  that,  in  consequence  of  such  menaces 
he  did,  on  the  first  day  of  January,  1862,  pay 
over  to  such  agents  and  officers  all  the  money  he 
had  in  his  hands  as  a  receiver,  which  was  placed 
in  the  Treasury  of  the  state  in  aid  of  the  war 
against  the  United  States,  at  a  time  when  he 
could  not  remit  the  same  to  the  Treasury  De- 
partment at  Washington. 

The  evidence  thus  offered  by  the  defendants 
the  circuit  court  refused  to  receive,  being  of 
opinion  that  if  all  the  *facts  which  it  [*60 
tended  to  prove  were  proved,  they  would  not 
amount  to  a  defense,  and  this  decision  of  the 
court  is  the  principal  error  assigned. 

It  is  to  be  observed  that  the  attempted  de- 
fense was  not  a  denial  of  the  receiver's  obliga- 
tion to  pay  all  the  public  money  in  his  hands 
to  the  United  States,  according  to  the  condition 
of  his  bond  and  the  requirements  of  the  acts  of 
Congress,  nor  was  it  an  assertion  of  perform- 
ance of  his  obligation,  but  it  was  setting  up  an 
excuse  for  nonperformance.  Was  the  receiver 
then  in  a  condition  to  avail  himself  of  the  ex- 
cuse which  he  presented?  It  may  be  a  grave 
question  whether  the  forcible  taking  of  money 
belonging  to  the  United  States  from  the  pos- 
session of  one  of  her  'officers,  or  agents  [*61 
lawfully  holding  it,  by  a  government  of  para- 
mount force,  which  at  the  time  was  usurping  the 
authority  of  the  rightful  government,  and  oom- 
pelling  obedience  to  itself  exclusively  through- 
out a  state,  would  not  work  a  discharge  of  such 
officers  or  agents,  if  they  were  entirely  free 
from  fault,  though  the^  had  given  bond  to  pay 
the  money  to  the  United  Stotes.  This  ques- 
tion has  been  thoroughly  argued,  but  we  do  not 
propose  now  to  consider  it,  for  its  decision  is 
not  necessary  to  the  case.  The  bond  of  a  re 
ceiver  of  public  money  is  given  to  insure  the 
performance  of  all  his  duties,  and  those  duties 
are  defined  by  the  acts  of  Congress  and  by 
Treasury  regulations  made  under  the  acts. 

The  6th  section  of  the  act  of  May  10th,  1800, 
made  it  the  duty  of  all  such  receivers  to  trans- 
mit to  the  Secretary  of  the  Treasury  accounts 
of  all  public  money  by  them  received,  within 
thirty  days  in  case  of  public  sale,  and  quar- 
terly in  case  of  private  sales,  and  to  transmit 
the  money  received  bv  them,  within  three 
months  after  its  receipt.  That  act  of  August 
6,  1846,  however  (9  Stat,  at  L.  59),  and  subse- 
quent acts  made  it  the  duty  of  such  receivers 
(§6)  "to  keep  safely,  without  loaning,  using, 
depositing  in  oanks,  or  exchanging  for  other 
funds  thui  as  allowed  by  the  act,  all  the  pub- 
lic money  collected  by  them,  or  otherwise,  at 
any  time  placed  in  their  possession  and  cus- 
tody, until  the  same  is  oraered  by  the  proper 
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department  or  officer  of  the  government  to  be 
transferred  or  paid  out,  and  when  such  orders 
for  transfer  or  payment  are  received,  faithfully 
and  promptly  to  make  the  same  as  directed." 
Following  these  acts  were  the  Treasury  Regu- 
lations of  July  18,  1854  (in  force  when  this  re- 
ceiver was  in  office),  which  required  all  receiv- 
ers to  deposit  in  the  Treasury,  all  public  money 
in  their  Iiands,  as  follows: 

1.  When  their  weekly  receipts  exceed  $10,000, 
they  were  required  to  deposit  at  the  termination 
of  each  week. 

2.  When  the  weekly  receipts  were  less  than 
$10,000,  but  exceeded  $5,000,  they  were  re- 
quired to  deposit  at  the  close  of  each  period 
of  two  weeks. 

3.  When  the  monthly  receipts  were  more 
than  $2,000,  and  less  than  $20,000,  they  were 
required  to  deposit  at  the  end  of  each  month. 

4.  When  the  monthly  receipts  were  less  than 
$2,000,  they  w|Bre  required  to  deposit  at  the  end 
of  each  quarter. 

Such,  then,  were  the  duties  of  this  receiver 
to  the  performance  of  which  he  was  bound  by 
his  bond. 

In  view  of  this,  it  is  plain  that  it  was  not  in 
consequence  of  the  Arkansas  ordinances  and  axsts 
of  assembly,  nor  in  consequence  of  any  action 
of  the  usurping  government  alone,  that  the 
money  in  the  receiver's  hands  was  not  paid  to 
the  TJnited  States.  Hence  the  evidence  offered 
by  the  defendants  came  short  of  meeting  the 
case,  for  it  was  the  default  of  the  receiver  that 
exposed  the  money  to  seizure  by  the  usurping 
power  which  for  a  time  excluded  the  authority 
of  the  government.  The  condition  of  the  bond 
was  broken  long  before  the  ordinance  of  seces- 
sion was  passed.  It  was  the  duty  of  Bevans 
to  pay  over  the  money  in  his  hands,  in  large 
part,  more  than  a  year  before  aily  obstacle  came 
in  the  way  of  his  payment.  Had  he  performed 
his  duty,  all  of  it  would  have  been  paid  into  the 
Treasury  by  the  1st  of  April,  1861.  He  was, 
therefore,  a  defaulter  when  the  alleged  seizure 
was  made^  and  it  was  his  default  which  con- 
curred with  the  acts  of  the  public  enemy,  and 
contributed  to  or  facilitated  the  wrong  which 
was  perpetrated,  or,  at  least,  rendered  it  possi- 
ble. Since  then  his  bond  had  become  absolute 
by  his  failure  to  perform  its  conditions, 
62*]  •and  since  the  evidence  offered  tended  to 
show,  at  most,  an  excuse  for  non-performance 
after  May  6th,  1861,  it  is  manifest  that  it  pre- 
sented an  insufficient  defense  to  the  action. 
Seeking  relief,  which  in  its  nature  waa  equita- 
ble, as  the  receiver  did,  it  was  incumbent  upon 
hira  to  come  with  clean  hands,  and  to  place  the 
obligees  in  the  bond  in  as  good  a  situation  as 
they  would  have  held  had  he  made  no  default. 

It  is  not  to  be  overlooked  that  Bevans  was 
not  an  ordinary  bailee  of  the  government.  Bailee 
he  was,  undoubtedly,  but  by  his  bond  he  had 
insured  the  safe  keeping  and  prompt  payment 
of  the  public  money  which  came  to  his  hands. 
His  obligation  was,  therefore,  not  less  stringent 
than  that  of  a  common  carrier,  and  in  some 
rei»pects  it  was  greater.  In  XJ,  8.  v.  Prescoti, 
3  How.  588,  it  was  said  by  this  court:  "Public 
policy  requires  that  every  depositary  of  public 
money  should  be  held  to  a  strict  accountability. 
Not  only  that  he  should  exercise  the  highest 
13  Wall. 


degree  of  vigilance,  but  that  he  should  keep 
safely  the  moneys  which  come  to  his  hands. 
Any  relaxation  of  this  condition  would  open  the 
door  for  frauds  which  might  be  practiced  with 
impunity."  These  observations  apply  in  full 
force  to  the  present  dase.  It  cannot  be  allowed 
that  a  depositary  of  public  money,  who  has  not 
only  assumed  the  common  obligations  of  a  bailee, 
but  has  given  bond  to  keep  safely  the  money  in 
his  hands,  and  to  pay  it  over  promptly,  as  re- 
quired by  law,  may,  by  making  a  default,  throw 
upon  the  government  the  risk  of  loss  of  the 
money  by  the  intervention  of  a  public  enemy. 
We  are,  therefore,  of  opinion  that  the  evidence 
offered  by  the  defendants  in  the  court  below 
tended  to  show  no  sufficient  defense  to  the  claim 
of  the  plaintiffs,  and  that  it  was  properly  re- 
jected. 

The  objection  that  the  jury  was  instructed  to 
find  for  the  plaintiffs  the  amount  claimed  by 
the  papers  given  in  evidence  {viz.:  the  official 
settlements)  with  interest  thereon,  is  entirely 
without  merit.  There  was  no  evidence  to  im- 
peach the  accounts  stated,  or  to  show  set-off 
release  or  payment.  •The  instruction  was,  [*B3 
therefore,  in  accordance  with  the  legal  effect 
of  the  evidence,  and  there  were  no  disputed 
facts  upon  which  the  jury  could  pass. 

The  judgment  is  afflrmed, 

Mr.  Justice  Clifford  dissenting; 

I  dissent  from  the  judgment  in  this  case,  be- 
cause I  think  the  plea  in  bar  sets  up  a  valid  de- 
fense. 

The  Chief  Justice  also  dissents  for  the  same 
reason. 


JOHN  G.  HALLIBURTON  et  ol.,  Plffa,  in  Brr^ 

V, 

UNITED  STATES. 

(See  8.  C.  18  Wall.  63-65.) 

Prevention  of  payment  of  puhlio  moneys,  hy 
public  enemies,  when  no  defense — payments 
and  set-offs  when  disalloujed. 

1.  Bevans  v.  U.  8.  ante,  631,  followed. 

2.  Where  the  bond  of  a  marshal  had  become  ab- 
solute more  than  a  mouth  before  the  ordinance  of 
secession  was  passed,  and  during  all  that  time  the 
marshal  was  in  default  in  paying  over  public  mon- 
eys, after  which  time  payment  was  prevented  by 
the  public  enemies,  such  prevention  Is  no  defense  to 
an  action  on  such  bond  to  recover  such  moneys. 

3.  Evidence  of  payments  made,  and  of  an  alleged 
set-off  not  presented  to  the  accounting  officers  of 
the  treasury,  and  by  them  disallowed,  was  proper- 
ly rejected. 

[No.  5.] 
Argued  Oct,  16,  1871,       Decided  Feb.  5,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
This  was  a  suit  brought  in  the  district  court 
of  the  United  States  for  the  eastern  district  oi 
Arkansas,  by  the  United  States  against  John 
G.  Halliburton  and  his  sureties,  on  the  official 
bond  of  Halliburton  as  marshal  of  the  United 
States  for  the  eastern  district  of  Arkansas. 
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Apr.  23,  1868,  by  consent  and  agreement  of 
the  parties,  it  was  ordered  in  the  district  court 
that  the  cause  be  transferred  to  the  circuit 
court,  and  Apr.  24,  1868,  in  the  latter  court,  it 
•  was  agreed  by  the  parties  that  tne  papers  and 
proceedings  certifiea  from  the  district  court  be 
filed  in  the  circuit  court,  and  that  the  case  pro- 
ceed in  that  court  to  final  judgment  in  all 
things  with  like  efi'ect  as  if  the  case  had  been 
originally  commenced  there. 

Upon  the  trial  the  jury  rendered  a  verdict  for 
the  plaintiff,  and  the  defendants  brought  the 
case  to  this  court  by  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  A,  H,  Our  land,  M.  H.  Carpenter, 
Wat  kins  and  Rose  for  plaintiffs  in  error. 

Messrs,  A,  T.  Akerman,  Attv.  Oen,,  and  C. 
H.  Hill,  Asst,  Atty.  Oen.,  BrUttow,  Solicitor 
Gen^  for  defendants  in  error. 

(A  brief  for  defendants  in  error  was  filed  at 
the  preceding  term  by  Messrs.  E.  R.  Hoar,  Atty, 
Oen,,  and  W.  A,  Field,  Asst,  Atty,  Oen,) 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

What  we  have  said  in  the  case  of  Bevans  v. 
U,  8.  ante,  531,  leads  to  the  conclusion  that 
the  judgment   in    this    case  must  be  affirmed. 
The  action  was  debt  upon  a  marshaPs  bond, 
conditioned  for  faithful  performance  of  all  the 
duties  of  the  office  of  marshal.    The  breaches 
assigned  werei,  that  on  the  first  day  of  April, 
1861,  Halliburton,  the  marshal,  was  indebted 
to  the  United  States  in  the  sum  of  $3,946.65, 
for  money  had  and  received  by  him  for  the  use 
of  the*plaintiff  and  upon  account  then  stated. 
and  for  money  which  had  previously  come  into 
his  hands  as  marshal,  which  it  was  his  duty  to 
pay  over,  but  which  he  had  converted  to  his 
use.    Among  other  defenses  set  up,  the  defend- 
ants pleaded  the  ordinance  of  secession,  passed 
by  the  convention  oi  Arkansas  on  the  6th  of 
May,  1861;  the  ordinance  of  the  same  conven- 
tion passed  May  7,  1861,  requiring  all  persons 
having  money  of  the  United  States  in  their 
hands  to  hold  the  same  subject  to  future  action 
of  the  convention,  and  a  subsequent  ordinance 
of  June  1,  1861,  requiring  all  persons  having, 
as  aforesaid,  to  pay  the  same  over  to  the  treas- 
urer of  Arkansas,  under  severe  poialty  of  fine 
and    long    imprisonment.    The    plea    further 
averred  that  the  convention,  and  the  govem- 
m&kt  organized  thereunder,  had  the  {mysical 
power  to  enforce  its  laws  and  decrees,  and  did 
enforce  them  as  fully  as  any  organized  govern- 
ment might  do,  for  a  long  period  of  time,  to 
wit:  one  year;  and  that  the  defendant,  Hallibur- 
ton, yielded  to  the  force  and  compulsion  of  the 
said  government  so  organized,  and  having  at 
that  time  no  protection  from  the  government 
of  the  United  States,  and  not  being  able  in  any 
wise  to  resist  the  ordinance  of  the  convention, 
did  pay  the  money  mentioned  in  the  declara- 
tion, to  the  treasurer  ot  Arkansas  on  the  21st 
,  day  of  June,  1861.     The  plea  still  further  avers 
that  after  the  7th  of  May,  1861,  Halliburton 
had  no  opportunity  to  pay  the  money  to  the 
United  States,  and  that  he  was  prevented  from 
paying  the  same  by  public  hostilities.    To  this 
plea  Uiere  was  a  demurrer,  and  judgment  was 
given  against  the  defendant,  whidi  is  the  prin- 
cipal error  assigned* 
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Looking  to  the  declaration  and  the  plea,  it 
appears  that  the  bond  had  become  absolute  more 
than  a  month  before  the  ordinance  of  secession 
was  passed,  and  that  all  that  time  Halliburton 
was  in  default.  The  plea  does  not  aver  that 
there  was  any  obstacle  in  the  way  of  payment 
at  the  time  when  by  law  the  payment  was  re- 
cmired  to  be  made,  or  for  a  considerable  period 
thereafter.  If,  then,  it  were  sufficiently  averred 
that  after  the  Ist  of  June,  1861,  payment  was 
prevented  by  public  enemies,  there  would  still 
appear  a  default  of  the  obligors,  for  which  no 
exciwe  is  offered;  a  fault  which  led  directly  to 
the  Toss  of  the  public  money.  All  the  reasons, 
therefore,  which  have  been  mentioned  in  the 
cJise  of  Bevans  v.  United  States,  ante,  531,  why 
the  evidence  there  offered,  was  insufficient  to  es- 
tablish a  defense,  concur  in  justifying  the  judg^ 
ment  given  upon  this  demurrer. 

This  disposes  of  the  principal  error  insisted 
on.  To  the  other  error  assigned,  namely,  the 
refusal  of  the  court  to  admit  evidence  of  pay- 
ments made  and  of  an  alleged  set-off,  the  4th 
section  of  the  act  of  Congress  of  March  3,  1797 
( 1  Stat,  at  L.  512) ,  is  a  sufficient  answer.  What 
was  offered  and  rejected  was  not  any  claims 
presenting  to  the  accounting  officers  of  the 
Treasury,  and  by  them  disallowed.  And  it  was 
not  pretended  that  the  defendants  were,  at  the 
trial,  in  possession  of  vouchers  not  before  in 
their  power  to  procure.  The  evidence  was, 
therefore,  properly  rejected. 

Judgment  affirmed. 

Mr.  Justice  Clifford  dissenting: 
I  dissent  from  the  judgment  in  this  ease,  be- 
cause I  think  the  plea  in  bar  sets  up  a  valid  de- 
fense. 

Mr.  Chief  Justice  Cliaae  also  dissents  te 
the  same  reason. 


CHARLES  GIBSON,  Plff,  im  Srr,, 

V. 

CHARLES  P.  CHOUTEAU  and  Julia  Moffit, 
I>evi8ee8  of  Pierre  Chouteau,  Deceased* 

(See  a  C.  IS  WalL  92-104.) 

Statutes  of  limitation,  when  not  applicahle  to 
states  or  the  U,  S,  —  state  act  cannot  loJttf 
away  grantee's  right  to  public  land — patent 
conclusive  evidence  of  right — state  statute  of 
limitation  no  bar  to  an  action  for  the  land — 
adverse  possession— doctrine  of  relation, 

*1,  Statutes  of  limitation  of  a  state  do  not  apptv 
to  the  state  itselX  unless  It  is  expresslv  designated 
or  the  mischiefs  to  be  remedied  are  of  sach  a  na- 

^Headnotes  by  Mr.  Justice  Fikld. 


Nora. — Neither  time  nor  the  statute  ef  UmUtm- 
turns  runs  ayainst  the  state. 

The  statute  of  limitations  does  not  nm  a^inst 
the  state  nor  the  United  States.  Commonwealth 
V.  McOowan.  4  Bibb.  62.  7  Am.  Dec  737:  Nimmo 
V.  Com.  4  Hen.  &  Man.  57,  4  Am.  Dec  488 :  SaiUH 
ders  y.  Com.  10  Gratt.  496 ;  Levasser  v.  Waahbarae. 
11   Oratt.   577;   U.   &   v.   Hoar.  2   Mason,   311; 

80  U.  8. 
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hire  that  it  must  necessarily  be  included ;  and  they 
do  not  apply  to  the  United  States. 

2.  The  power  of  Coneress  in  the  disposal  of  the 
public  domain  cannot  be  interfered  with  nor  its 
exercise  embarrassed  by  any  state  lefirialation :  nor 
can  such  legislation  deprive  the  grantee  of  the 
United  States  of  the  possession  and  enjoyment  of 
the  property  granted,  by  reason  of  any  delay  in  the 
transfer  of  tne  title  after  the  initiation  of  pro- 
ceedings for  its  acquisition. 

3.  The  patent  is  the  Instrument  which,  under 
the  laws  or  Congress,  passes  the  title  of  the  United 
States,  and  in  the  action  of  ejectment  in  the  Fed- 
eral courts  for  lands  derived  from  the  United 
States,  the  patent,  when  regular  on  its  face,  is 
conclusive  evidence  of* title  in  the  patentee.  In  the 
action  of  ejectment  In  the  state  courts  when  the 

auestion  -presented  is,  whether  the  plain  tiff  or  the 
efendant  has  the  superior  title  from  the  United 
States,  the  patent  is  also  conclusive. 

4.  The  occupation  of  land  derived  from  the 
United  States  before  the  Issue  of  their  patent,  for 
the  period  prescribed  by  the  statutes  of  limitation 
of  a  state  for  the  commencement  of  action  for  the 
recovery  of  real  property,  is  not  a  bar  to  an  action 
of  ejectment  for  the  possession  of  such  land  found- 
ed upon  the  legal  title  subsequently  conveyed  by  the 
patent.  Nor  does  such  occupation  constitute  a 
sufficient  equity  in  favor  of  the  occupant  to  con- 
trol the  legal  title,  thus  subsequently  conveyed, 
whether  asserted  in  a  Federal  court,  or  set  up  as 
an  equitable  defense  to  an  action  of  ejectment  in  a 
state  court. 

5.  The  doctrine  of  relation  is  a  fiction  of  law 
adopted  by  the  courts,  solely  for  the  purposes  of 
justice ;  and  where  several  proceedings  are  re- 
quired to  perfect  a  conveyance  of  land,  it  is  only 
applied  for  the  security  and  protection  of  persons 
who  stand  in  some  privity  oi  the  party  that  In- 
itiated the  proceedings  and  acquired  the  equitable 
claim  or  right  to  tiie  title.  It  does  not  affect 
strangers,  not  connecting  themselves  with  the 
equitable  claim  or  right  by  any  valid  transfer  from 
the  original,  or  any  subsequent  holder. 

[No.  73.] 
Argued  Nov.  22,  1871.    Decided  Feb.  5,  1872. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Missouri. 
This  was  an  action  of  ejectment  originally 
commenced  in  the  St.  Louis  land  court  by 
Gibson,  the  plaintiff  in  error,  against  P.  Chou- 
teau, whose  devisees  the  present  defendants 
in  error  are.  The  St.  Louis  land  court  ren- 
dered judgment  in  favor  of  the  plaintiff.  Upon 
appeal,  the  supreme  court  of  the  state  of  Mis- 
souri at  first  affirmed  the  judgment  of  the 
lower  court;  afterwards,  however,  a  rehearing 
having  been  granted,  the  judgment  was  re- 
versed.   The  original  plaintiff  brought  the  case 


to  this  court  by  writ  of  error,  which  was  dis- 
missed for  want  of  jurisdiction. 

See  19  L.  ed.  317. 

Subsequently  the  supreme  court  of  the 
state,  upon  motion,  annulled  its  former  judg- 
ment, and  ordered  that  a  new  judgment  be  en- 
tered, nunc  pro  tunc,  setting  out  the  ground 
of  the  decision.  From  this  judgment  the  pres- 
ent writ  of  error  is  prosecuted. 

Both  parties  derived  title  from  the  same 
source  to  wit:  a  New  Madrid  certificate.  It 
is  unnecessary,  for  the  purposes  of  this  case, 
to  trace  the  chains  of  title  of  the  respective 
parties.  That  of  the  original  defendants  was 
pronounced  defective  by  the  supreme  court  of 
the  state,  but  that  court  decided  in  their  favor 
on  the  ground  that  the  original  plaintiff  was 
barred  by  the  statute  of  limitations.  The 
original  plaintiff  claimed  directly  under  a  pat- 
ent issued  to  Mary  McRee,  June  10,  1862, 
upon  a  patent  certificate  which  was  issued 
on  the  26th  of  the  preceding  March. 

It  was  in  evidence  that  the  original  defend- 
ant, P.  Chouteau,  had  been  in  possession  of 
the  property  since  1830,  or  before. 

A  further  statement  of  the  case  appears  in 
the  opinion. 

See  also  39  Mo.  565;   45  Mo.   171. 

Messrs.  M.  Blair  and  F.  A.  Diok,  for  the 
plaintiff  in  error. 

MessrSi  Olover  d  Shepley,  for  the  defend- 
ant in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment  for  the  posses- 
sion of  certain  real  property,  consisting  of 
sixty- four  acres  situated  in  the  County  of  St. 
Louis  in  the  state  of  Missouri.  The  plaintiff 
asserts  title  to  the  demanded  premises,  under  a 

Satent  of  the  United  States  issued  to  his  imme- 
iate  grantor.  The  patent  is  founded  upon  a 
location  made  by  tne  representative  of  one 
James  Y.  O'Carroll,  under  the  Act  of  Congress 
of  February  17th,  1815,  passed  for  the  relief  of 
parties  whose  lands  in  the  county  of  New  Ma- 
drid, in  the  then  territory  of  Missouri,  had 
been,  in  1812,  materially  injured  by  earth- 
quakes. 

3  Stat,  at  L.  211. 

The  location  was  made  in  June,  1818,  on  be- 


Weathcread  v.  Bledsoe.  2  Overt  367 :  Swearlngen 
V.  U.  S.  11  Gill  &  J.  373 ;  U.  S.  v.  Davis,  8  Mclean, 
483  ;  U.  S.  V.  Williams,  6  McLean,  133 :  McKeehan 
V.  Com.  3  Pa.  St.  153 ;  Com.  v.  Johnson,  6  Pa.  St. 
139 ;  Hoey  v.  Furman,  1  Pa.  St.  295,  44  Am.  Dec. 
129. 

Acts  of  limitation  and  bankruptcy  do  not  bind 
the  King  nor  the  oeople.  People  v.  Herkimer,  4 
Cow.  34.-.,  15  Am.  Dec.  379. 

Statute  limiting  time  during  which  a  Judgment 
shall  be  a  lien  does  not  apply  to  Commonwealth. 
Com.  V.  Baldwin,  1  Watts.  54.  26  Am.  Dec.  33; 
Josselyn  v.  Stone,  28  Miss.  753. 

Statute  of  Limitations  does  not  ran  against  the 
state  nor  the  United  States  so  as  to  give  title 
to  one  holding  lands  belonging  to  either.  Peare- 
8on  V.  Arledge.  2  Bailey,  401,  28  Am.  Dec.  145: 
Union  Mill  Mining  Co.  v.  Ferris.  2  Sawy.  176,  16 
Int  Rev.  Rec  114;  Gibson  v.  Chouteau,  80  U.  S. 

supra. 

Time  does  not  run  against  the  Commonwealth. 
French  v.  Com.  5  Leigh.  512.  27  Am.  Dec.  613. 

Statute  of  limitations  does  not  run  against  the 
sovereign  power  in  the  absence  of  express  words 
to  tliat  effect.  Cincinnati  v.  First  Pres.  Ch.  8 
Ohio,  208,  32  Am.  Dec.  718 ;  Bagley  v.  Wallace,  16 
Serg.  &  R.  245 ;  Stoughton  v.  Baker,  4  Mass.  622 ; 
13  Wall. 


Hau  V.  Getllng's  Lessee,  2  Har.  A  J.  112;  Lindsey 
V.  Miller,  31  U.  S.  (6  I'et.)  666;  Birch  v.  Alexan- 
der^  1  Wash.  84. 

United  States  Is  liable  to  same  limitation  of  time 
for  commencing  a  suit  upon  commercial  paper  etc., 
as  an  individual,  U.  S.  v.  Cooke,  5  Am.  L.  T.  Rep. 
166. 

A  municipal  corporation  is  not  such  a  sovereign 

f»ower  as  to  claim  immunity  from  the  statute  of 
Imitations.  Clements  v.  Anderson,  46  Miss.  581: 
Evans  v.  Erie  Co.  66  Pa.  St.  222 ;  St.  Charles  Co. 
V.  Powell,  22  Mo.  525 ;  Callaway  Co.  v.  Nolley,  31 
Mo.  303 ;  Aberuathy  v.  Dennis.  40  Mo.  460 ;  School 
Directors  v.  Georges.  50  Mo.  104. 

Statute  of  limitations  does  not  run  against  the 
United  States  though  it  sues  upon  note  or  a  cause 
of  action  acquired  by  transfer  from  a  private  per- 
son, unless  It  had  begun  to  run  before  the  transfer. 
U.  S.  V.  White,  2  Hill.  50.  87  Am.  Dec.  374 ;  7  Op. 
Atty.  Gen.  614. 

Statute  of  limitations  will  run  against  the  state 
where  a  bond  is  taken  in  its  name,  but  for  the  use 
of  an  individual.  State  v.  Pratte.  8  Mo.  286,  40 
Am.  Dec.  140 ;  State  v.  Blackwell.  20  Mo.^  00. 

Where  the  debt  due  is  l>arred  before  transfer  to 
the  United  States,  the  statute  of  limitations  will 
be  a  bar.     U.  8.  v.  Buford,  28  U.  8.  (3  Pet.)  20. 
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half  of  one  Christian  Wilt,  who  had  sncoeeded 
to  the  interest  of  O'CarrolI.  The  land  had  heen 
previously  surveyed  by  the  deputy-surveyor  of 
the  territory;  and  in  1841,  the  survey  and  plat 
thereof  were  returned  to  the  recorder,  who  is- 
sued thereon  a  patent  certificate  in  favor  of 
0*Carroll  or  his  legal  representatives.  This 
survey  did  not  meet  the  approval  of  the  Com- 
missioner of  the  General  land  Office,  as  it  did 
not  show  its  interferences  with  conflicting 
claims;  and  under  his  instructions,  a  new  sur- 
vey and  plat  were  made  in  1862,  upon  which, 
the  patent  issued. 

On  the  trial  the  defendants  endeavored  to 
show  that  they  had  become,  through  certain  le- 
gal proceedings,  the  owners  of  the  interest 
which  Christian  Wilt  originally  possessed  and, 
consequently,  had  acquired  the  equitable  title 
to  the  land  upon  which  they  could  defend 
against  the  patent  under  the  practice  which 
prevails  in  Missouri.  But  in  this  showing  they 
96*1  failed,  the  'supreme  court  of  the  state 
holding  that  the  conveyances  under  whidi  they 
daim^  were  inoperative  and  void. 

The  defendants  also  relied  upon  a  deed  of 
Samuel  McRee  and  wife,  executed  in  1838.  con- 
tending that,  by  operation  of  the  deed,  under 
the  statutes  of  Missouri,  the  equitable  title  aft- 
erwards acquired  by  the  grantors  and  the  legal 
title  conveyed  by  the  patent  inured  to  their 
benefit;  but  the  supreme  court  held  that  the 
deed  only  had  the  effect  of  a  quitclaim  of  an 
existing  interest,  and  did  Aot  affect  any  subse- 
quently acquired  title. 

The  rulings  of  the  state  court  upon  these 
grounds  are  not  open  to  review  in  this  court, 
as  they  involve  no  questions  of  Federal  juris- 
diction. But  it  also  appeared  in  evidence  that 
the  defendants,  previous  to  the  issue  of  the 
patent,  had  been  in  possession  of  the  demanded 
premises  more  than  ten  years,  the  period  pre- 
•cribed  by  the  statute  of  Missouri,  within 
which  actions  for  the  recovery  of  real  property 
must  be  brought.  By  the  statutes  of  the  state, 
ejectment  will  lie  on  certain  equitable  titles. 
It  may  be  maintained  on  a  New  Madrid  loca- 
tion, against  any  person  not  having  a  better 
title. 

Gen.  Stats,  of  Mo.  of  1825,  ch.  151,  §§  1,  11. 

The  defendants,  therefore,  contended  that 
the  statute  of  limitations,  which  had  run 
against  the  equitable  title,  created  by  the  loca- 
tion of  the  CCarroll  claim,  was  also  a  bar  to 
the  present  action  founded  upon  the  legal  title 
acquired  liy  the  patent  of  the  United  States; 
and  in  this  position  they  were  sustained  by  the 
supreme  court  of  the  state,  reversing  the  de- 
cision, in  that  respect,  of  the  inferior  court, 
where  the  action  was  brought. 
99*]  'It  is  matter  of  common  knowledge  that 
statutes  of  limitation  do  not  run  against  the 
state.  That  no  laches  can  be  imputed  to  the 
King,  and  that  no  time  can  bar  his  rights,  was 
the  maxim  of  the  common  law,  and  was  founded 
on  the  principle  of  public  policy,  that  as  he 
was  occupied  with  the  cares  of  government  he 
ought  not  to  suffer  from  the  negligense  of  his 
<^cers  and  servants.  The  principle  is  applica- 
ble to  all  governments,  which  must  necessarily 
act  through  numerous  agents,  and  is  essential 
to  a  preservation  of  the  interests  and  property 
of  the  public.  It  is  upon  this  principle  that  in 
this  country  the  statutes  of  a  state  prescribing 
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periods  within  which  rights  must  be  prosecuted 
are  not  held  to  embrace  the  state  itself,  unless 
it  is  expressly  designated  or  the  mischiefs  to  be 
remedied  are  of  such  a  nature  that  it  must  nec- 
essarily be  included.  As  legislation  of  a  state 
can  only  apply  to  persons  and  things  over 
which  the  state  has  jurisdiction  the  United 
States  are  also  necessarily  excluded  from  the 
operation  of  such  statutes.  17.  8.  v.  Hoar,  2 
Mas.  312;  People  v.  Gilbert,  18  Johns.  228. 

,With  respect  to  the  public  domain,  the  Con- 
stitution vests  in  Congress  the  power  of  dispo- 
sition and  of  making  all  needful  rules  and 
r^ulations.  That  power  is  subject  to  no  limi- 
tations. Congress  has  the  absolute  right  to 
prescribe  the  times,  the  conditions  and  the 
mode  of  transferring  this  property,  or  any  part 
of  it,  and  to  designate  the  persons  to  whom  the 
transfer  shall  be  made.  No  state  legislation 
can  interiere  with  this  right  or  emlMirrass  its 
exercise;  and  to  prevent  the  possibility  of  any 
attempted  interierence  with  it,  a  prorision  has 
been  usually  inserted  in  the  compacts  by  which 
new  states  have  been  admitted  into  the  Union, 
that  such  interference  with  the  primary  dis- 
posal of  the  soil  of  the  United  States  shall 
never  be  made.  Such  provision  was  inserted 
in  the  act  admitting  Missouri,  and  it  is  em- 
bodied in  the  present  Constitution,  with  the 
further  clause  that  the  legislature  shall  also 
not  interiere  'Vith  any  regulation  that  Con- 
gress may  find  necessary  for  securing  the  title 
in  such  soil  to  the  bona  fide  purchasers." 

*The  same  principle  which  forbids  any  [*100 
state  legislation  interiering  with  the  power  of 
Congress  to  dispose  of  the  public  propertjr  of  the 
United  States,  also  forbids  any  legislation  de- 
priving the  grantees  of  the  United  States  of 
the  possession  and  enjoyment  of  the  proper^ 
granted  by  reason  of  any  delay  in  the  transfer 
of  the  title  after  the  initiation  of  proceedings 
for  ite  acquisition.  The  consummation  of  the 
title  is  not  a  matter  which  the  graiitees  can 
control,  but  one  which  reste  entirely  with  the 
government.  With  the  legal  title,  when  trans- 
ferred, goes  the  right  to  possess  and  enjoy  the 
land,  and  it  would  amoiut  to  a  denial  of  the 
power  of  disposal  in  Congress  if  these  benefito, 
which  should  follow  upon  the  acquisition  of 
that  title,  could  be  forfeited  because  they  were 
not  asserted  before  that  title  was  issued. 

Yet  such  forfeiture  is  claimed  by  the  defend- 
ante  in  this  case,  and  is  sanctioned  by  the  de- 
cision of  the  supreme  court  of  Missouri.  That 
court  does  not,  it  is  true,  present  ite  decision 
in  this  light,  but  on  the  contrary,  it  attempte 
to  reconcile  ite  decision  with  positions  substen- 
tially  such  as  we  have  already  steted  respect* 
ing  the  power  of  Congress  over  the  public  lands, 
and  the  inability  of  the  stete  to  interiere  with 
the  primary  disposal  of  the  soil  of  the  United 
Stetes.  It  declares  it  to  be  well  settled,  that 
stetutes  of  limitetion  of  a  stete  canned  run 
against  the  United  Stetes,  nor  affect  their 
grantees,  until  the  title  has  passed  from  the 
proprietary  sovereignty;  that  these  stetutes 
operate  to  bar  the  cause  of  action,  not  to  con- 
vey the  title;  that  no  cause  of  action  upon  a 
right  of  entry  by  virtue  of  the  le^l  title  by 
patent  can  exist  until  the  patent  is  issued;  and 
that  the  action  upon  the  equiteble  title  created 
by  the  location  is  only  given  by  a  stetute  of 
the  stete;  and  as  the  two  rights  of  entry  have 
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a  different  origin,  that  the  latter,  resting  on 
tiie  statute,  might  be  barred,  whilst  that  rest- 
ing on  the  patent  would  continue  in  force,  but 
for  the  operation  of  the  fiction  of  relation.  By 
a  novel  application  of  that  doctrine,  the  court 
comes  to  the  conclusion  that  the  statute  oper- 
ates against  both  rights  of  entry  at  the  same 
time. 

By  the  doctrine  of  relation  is  meant  that 
101*]  principle  by  *which  an  act  done  at  one 
time  is  considered  by  a  fiction  of  law  to  have 
been  done  at  some  antecedent  period.  It  is  usu- 
ally applied  where  several  proceedings  are  essen- 
tial to  complete  a  particular  transaction,  such 
as  a  conveyance  or  deed.  The  last  proceeding 
which  consummates  the  conveyance  is  held  for 
certain  purposes  to  take  effect  by  relation  as 
of  the  day  when  the  first  proceeding  was  had. 
Thus,  in  the  present  case,  the  patent,  which 
was  issued  in  1862,  is  said  to  take  effect  by  re- 
lation at  the  time  when  the  survey  and  plat  of 
the  location,  made  in  1818,  were  returned  to 
the  recorder  of  land  titles  under  the  act  of 
Congress.  At  that  time  the  title  of  the  claim- 
ant tc  the  land  desired  by  him,  had  its  incep- 
tion; and  so  far  as  it  is  necessary  to  protect 
his  rights  to  the  land,  and  the  rights  of  parties 
deriving  their  interests  from  him,  the  patent 
is  held  to  take  effect  by  relation  as  of  that 
date.    Lessieur  v.  Price,  12  How.  74. 

The  supreme  court  of  Missouri,  considering 
that  by  this  doctrine  of  relation,  the  legal  ti- 
tle, when  it  passed  out  of  the  United  States  by 
the  patent,  instantly  dropped  back  in  time  to 
the  location  of  the  first  act  or  inception  of  the 
conveyance,  and  vested  the  title  in  the  owner 
of  the  equity  as  of  that  date,  held  that  the 
statute  intercepted  the  title  as  it  passed 
through  the  intermediate  conveyances  from 
that  period  to  the  patentee.  "The  legal  title," 
«aid  the  court,  "in  making  this  circuit,  neces- 
sarily runs  around  the  period  of  the  statute 
bar,  and  the  action  founded  upon  this  new 
right  is  met  by  the  statute  on  its  way,  and  cut 
off  with  that  which  existed  before."  Oihson 
V.  Chouteau,  39  Mo.  588. 

The  error  of  the  learned  court  consisted  in 
overlooking  the  fact  that  the  doctrine  of  rela- 
tion is  a  fiction  of  law  adopted  by  the  courts 
solely  for  the  purposes  of  justice,  and  is  only 
applied  for  the  security  and  protection  of  per- 
sons who  stand  in  some  privity  with  the  party 
that  initiated  proceedings  for  the  land;  and  ac- 
quired the  equitable  claim  or  right  to  the  title. 
Lyiwh  V.  De  Bernal^  9  Wall.  315,  19  L.  ed.  714; 
Jacl'son  V.  Bard,  4  Johns.  230;  Heath  v.  Ross, 

12  Johns.  140;  Lpttlcton  v.  Cross,  3  Barn.  & 
Ores.  325,  328.  The  defendants  in  this  case 
102*]  were  strangers  to  *that  party  and  to  his 
equitable  claim,  or  equitable  title,  as  it  is 
termed,  not  connecting  themselves  with  it  by 
any  valid  transfer  from  the  original  or  any  sub- 
sequent holder.  The  statute  of  limitations  of 
Missouri  did  not  operate  to  convey  that  claim 
or  equitable  title  to  them.  It  only  extinguished 
the  right  to  maintain  the  action  of  ejectment 
founded  thereon,  under  the  practice  of  the 
state.  It  left  the  right  of  entry  upon  the  legal 
title  subsetiuently  acquired  by  the  patent  whol- 
ly unaffected 

In  the  Federal  courts  where  the  distinction 
between    legal    and    equitable    proceedings    is 
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strictly  maintained,  and  remedies  afforded  by 
law  and  equity  are  separately  pursued,  the  ac- 
tion of  ejectment  can  only  be  sustained  upon 
the  possession  by  the  plaintiff  of  the  legal  title. 
For  the  enforcement  of  equitable  rights,  how- 
ever clear,  distinct  equitable  proceedings  must 
be  instituted.  The  patent  is  the  instrument 
which,  under  the  laws  of  Congress,  passes  the 
title  of  the  United  States.  It  is  the  govern- 
ment conveyance.  If  other  parties  possess  equi- 
ties superior  to  those  of  the  patentee,  upon 
which  the  patent  issued,  a  court  of  equity  will, 
upon  proper  proceedings,  enforce  such  equities 
by  compelling  a  transfer  of  the  legal  title,  or 
enjoining  its  enforcement,  or  canceling  the  pat- 
ent. Stephenson  v.  Smith,  7  Mo.  610;  Barry 
V.  Oamhle,  8  Mo.  886;  Cunningham  v.  Ashley, 
14  How.  377;  Lindsey  v.  Hatces,  2  Black,  554, 
17  L.  ed.  265;  Stark  v.  Starrs,  6  Wall.  402,  18 
L.  ed.  925;  Johnson  v.  Towsley,  ante,  485.  But, 
in  the  action  of  ejectment  in  the  Federal 
courts,  the  legal  title  must  prevail,  and  the 
patent,  when  regular  on  its  face,  is  conclusive 
evidence  of  that  title. 

So,  also,  in  the  action  of  ejectment  in  the 
state  courts,  when  the  question  presented  is 
whether  the  plaintiff  or  the  defendant  has  the 
superior  legal  title  from  the  United  States,  the 
patent  must  prevail.  For,  as  said  in  Bagnell 
V.  Broderick,  13  Pet.  450,  "Congress  has  the 
sole  power  to  declare  the  dignity  and  effect  of 
titles  emanating  from  the  United  States;  and 
the  whole  legislation  of  the  Federal  govern- 
ment in  reference  to  the  public  lands  declares 
the  patent  the  superior  and  conclusive 
•evidence  of  legal  title.  Until  ite  is-  ['lOS 
suance  the  fee  is  in  the  government,  which,  by 
the  patent,  passes  to  the  grantee,  and  he  is  en- 
titled to  recover  the  possession  in  ejectment." 

In  several  of  the  states,  and  such  is  the  case 
in  Missouri,  equities  of  the  character  men- 
tioned, instead  of  being  presented  in  a  separate 
suit,  may  be  set  up  as  a  defense  to  the  action 
of  ejectment.  The  answer  or  plea  in  such  case 
is  in  the  nature  of  a  bill  in  equity,  and  should 
qontain  all  its  essential  averments.  The  de- 
fendant then  becomes,  with  reference  to  the 
matters  averred  by  him,  an  actor,  and  seeks,  by 
the  equities  presented,  to  estop  the  plaintiff 
from  prosecuting  the  action,  or  to  compel  a 
transfer  of  the  title.  Estrada  v.  Murphy,  19 
Cal.  272;  Weber  v.  Marshall,  19  Cal.  457;  Les- 
trade  v.  Barth,  19  Cal.  671. 

In  Maguire  v.  Vice,  20  Mo.  431,  where  the 
plaintiff  brought  ejectment  on  a  legal  title, 
and  gave  in  evidence  a  patent  of  the  United 
States,  and  the  defendant  relied  upon  an  equi- 
taole  defense,  the  supreme  court  of  Missouri 
said :  "Although  our  present  practice  act  abol- 
ishes all  distinctions  between  legal  and  equi- 
table actions,  yet  a  party  who  seeks  relief  on 
a  merely  equitable  title  against  a  legal  title 
must,  in  his  pleadings,  whether  he  is  plaintiff 
or  defendant,  set  forth  such  a  state  of  facts  as 
would  have  entitled  him  to  the  relief  he  seeks 
under  the  old  form  of  proceedings.  When  a 
party,  by  his  pleadings,  sets  forth  a  merely 
legal  title,  he  cannot  on  the  trial  be  let  into 
the  proof  of  facts  which  show  that,  having  an 
equity,  he  is  entitled  to  a  conveyance  of  the 
legal  title.  If  he  wants  such  relief  he  must 
prepare  his  pleadings  with  an  eye  to  obtain  it, 
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and  this  must  be  done,  whether  he  is  seeking 
relief  as  plaintiff  or  defendant.** 

But  neither  in  a  separate  suit  in  a  Federal 
court,  nor  in  an  answer  to  an  action  of  eject- 
ment in  a  state  court,  can  the  mere  occupation 
of  the  demanded  premises  by  plaintiffs  or  de- 
fendants, for  the  period  prescribed  by  the  stat- 
ute of  limitations  of  the  state  be  held  to  con- 
stitute a  sufficient  equity  in  their  favor  to 
104*]  control  the  legal  title  subsequently  •con- 
veyed to  others  by  the  patent  of  the  United 
States  without  trend) ing  upon  the  power  of 
Congress  in  the  disposition  of  the  public  lands. 
That  power  cannot  be  defeated  nor  obstructed 
by  any  occupation  of  the  premises  before  the 
issue  of  the  patent,  under  state  legislation,  in 
whatever  form  or  tribunal  sudi  occopaticm  be 
asserted.  Wilcox  ▼.  Jackson,  13  Pet.  516,  517; 
Irvine  v.  Marshall.  20  How.  558,  15  L.  ed.  994 ; 
Fetm  V.  Holme.  2i  How.  481,  16  L.  ed.  198; 
Lindsey  t.  ift^er,  6  Pet.  672. 

It  follows  that  the  judgment  of  the  Supreme 
Court  of  Missouri  must  he  reversed  and  the 
cause  he  remanded  for  further  proceedings  pur- 
suant to  this  opinion;  and  it  is  so  ordered. 


HENRY  B.  PLANT,  Plff.  in  Err^ 

V, 

JOSIAH  STOVALL. 

Wbere  this  court  finds  no  error  in  the  record, 
the  jadgment  of  the  state  court  will  be  affirmed. 

[No.  82.] 
Suhmitted  Jan.  ti,  1872.    Decided  Feh.  5, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Georgia. 

In  this  case  no  counsel  appeared  for  the  de- 
fendant in  error. 

Mr,  8.  W.  Joliiistom  submitted  the  case  for 
the  plaintiff  in  error  upon  the  record,  and  a 
printed  brief  by  himself  and  Mr.  Josepk  P. 


That  brief  presented  the  ease  substantially 
as  follows: 

This  is  an  action  on  the  case  brought  by  the 
defendant  in  error  for  the  loss  of  certain  lum- 
ber, shipped  from  Augusta,  Georgia,  to  Savan- 
nah, on  a  steamboat  called  the  Eclipse,  of  Sa- 
vannah, belonging  in  part  to  the  plaintiff  in 
error.  The  defense  was  that  the  steamboat  was 
engaged  in  inter-state  commerce  between  South 
Cu-olina  and  Georgia,  and  that  under  the  act 
of  Congress  of  March  3,  1851,  {  3,  entitled  "An 
Act  to  Limit  the  Liability  of  Ship-owners  in 
Certain  Cases,"  the  plaintiff  in  error  was  dis- 
diarged  from  all  liability,  inasmuch  as  the  tes- 
timony showed  that  the  loss  of  the  steamboat 
was  occasioned  by  the  misconduct  or  negligence 
of  her  navigators,  without  any  collusion  or 
participation  on  the  part  of  her  owners.  The 
supreme  court  of  the  state  of  Georgia  decided 
that  this  defense  availed  nothing,  because  the 
case  fell  within  the  exception  expressly  made 
in  the  said  act  of  Congress. 

The  plaintiff  in  error  contends  that  this  de- 
cision was  erroneous.  The  material  part  of 
the  exception  in  the  act  in  question  is  as  fol- 
lows: '^is  Act  shall  not  apply  to  the  owner 
or  owners  of  any  canal  boat,  barge  or  lighter, 
or  to  any  vessel  of  any  description  whatsoever, 
msed  in  riven  or  inland  navigataon." 


What  vessels  were  meant?  Plaintiff  in  error 
contends  they  must  *be  of  the  same  sort  or  kind 
as  those  enumerated. 

Broom,  Leg.  Max.  451;  Lofft,  Leg.  Max.  419; 
Sedg.  Const,  and  Stat.  Law,  463 ;  Hunter  v.  Mc- 
Ootcn,  1  Bligh,  573;  Morewood  v.  Pollok,  18 
Eng.  L.  k  E.  343;  Regina  v.  Reed,  28  Eng.  L. 
A  E.  133;  Reed  v.  Ingham,  26  Eng.  L.  &  E.  164; 
Kames,  Elem.  of  Crit.  pp.  30-35;  Moore  v. 
Amer.  Transp.  Co.  24  How.  36,  16  L.  ed.  680. 

The  plaintiff  in  error  further  contends  that 
the  term  "inland  navigation"  refers  only  to  the 
internal  commerce  of  the  state. 

Mr.  Chief  Justice  Ckmso  deLvc^cd  the  opin- 
ion of  the  court: 

We  find  no  error  in  the  record. 
.    The  judgment  of  the  Supreme  Court  of  Oeor* 
gia  v»  therefore,  affirmed. 


WELLS,  FARGO  ft  CO.,  Plff.  in  Err., 

V. 

A.  McGregor,  Assignee  of  Jcrfm  M.  Clarkson. 
(See  8.  C  13  Wall.  188-190.) 

Order  is  not  final  judgment — teste  to  writ  of 

error. 

1.  An  order  settfoff  aside  a  BherlfTs  return  to  an 
execution,  and  awarding  an  alias  execution.  Is  not 
a  final  Judgwent. 

2.  The  teste  of  the  chief  Justice  of  the  court  is 
indispensable  to  a  writ  of  error  to  the  supreme 
court  of  Montana. 

[No.  292.] 
Argued  Jan.  26,  1872.     Denied  Feh.  5,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

The  case  is  stated  by  the  court. 

Messrs.  A.  M.  Woodfolk  and  F.  A.  JHok, 
for  plaintiff  in  error. 

Mr.  Robert  liooel^  for  defendant  in  error: 

The  record  in  this  case  shows  that  the  writ 
of  error  is  brought  to  rerise  a  decision  of  the 
supreme  court  of  the  territory  of  Montana,  af- 
firming an  order  of  the  district  court  for  the 
third  judicial  district  of  said  territory  sus- 
taining a  motion  to  set  aside  a  sheriff's  return 
to  an  execution,  and  awarding  an  alias  execu- 
tion. 

This  is  not  a  final  judgment;  and  under  the 
22d  section  of  the  judiciary  act  of  Sep.  24,  1789, 
as  well  AS  the  9th  !»ection  of  the  orsjanic  act  of 
said  territory,  of  May  26,  1864,  this  court  has 
no  jurisdiction. 

McCargo  v.  Chapman,  20  How.  555,.  15  L.  ed. 
1021;  Early  v.  Rogers,  16  How.  599;  Boyle  v. 
Zacharie,  6  Pet.  648;  Smith  v.  Trahue,  9  Pet. 
4;  Toland  v.  Sprague,  12  Pet.  300;  Evans  v. 
Qee,  14  Pet  1. 

The  writ  of  error  does  not  bear  the  teste  cf 
the  Chief  Justice  of  this  court,  but  that  of  the 
clerk  of  the  supreme  court  of  the  territory  of 
Montana. 

The  writ  is,  therefore,  a  nullity;  and  this 
court  has  no  jurisdiction  in  the  case. 

The  form  of  the  vrrit  of  error  bearing  the 

teste    of   the   Chief   Justice,  was  >  devised    bv 

« 

Note. — What  is  "final  decree"  or  judgment  of 

state  or  other  court  from  urhich  appeal  lie*- see 

notes,  5  L.  ed.  U.  8.  302 ;  17  C.  C  A.  238 ;  28  C  C. 
A.  482. 
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the  judges  of  the  supreme  court  of  the  United 
States,  in  pursuance  of  the  9th  section  of  the 
act  of  May  8,  1792,  1  Stat,  at  L.  278,  and  has 
all  the  force  and  effect  of  positive  law. 

See  Barton  v.  Forsyth,  6  Wall.  192,  18  L.  ed. 
546;  Mussina  v.  Vavazos,  6  Wall.  355,  16  L.  ed. 
810:  Hodge  v.  Williams,  22  How.  88.  16  L.  ed. 
237. 

Mr.  Chief  Justice  Ohase  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  shows  that  the  writ 
of  error  is  brought  to  reverse  the  decision  of 
the  supreme  court  of  the  territory  of  Montana 
affirming  an  order  of  the  district  court  of  the 
third  judicial  district  of  the  territory,  by  which 
a  motion  to  set  aside  a  sheriffs  return  to  an 
execution  was  allowed,  and  an  alias  execution 
awarded. 

We  have  often  held  that  such  orders  are 
within  the  discretion  of  the  inferior  courts. 

They  are  not  final  judgments,  within  the 
meaning  of  the  judiciary  act  of  1789.  Cook  v. 
Burnley,  ante,  29;  Phillips,  Pr.  66.  Of  course 
they  are  not  within  the  meaning  of  the  9th  sec- 
tion of  the  organic  act  of  the  territory.  13 
Stat,  at  L.  89.  It  appears  also  that  the  writ  of 
error  bears  the  teste  of  the  clerk  of  the  supreme 
court  of  the  territory  of  Montana,  and  not  the 
teste  of  the  Chief  Justice  of  this  court.  1  Stat. 
100*]  at  L.  93.  But  the  statute  'makes  teste 
of  the  Chief  Justice  indispensable,  and  we  have 
no  power  to  change  its   requirements. 

On  both  grounds,  therefore,  the  writ  of  error 
must  he  dismissed. 


«44»]  THE  COUNTY  OF  BATH  and  the  Coun- 
ty Court  Thereof,  John  D.  Young,  Presiding 
Judge  of  said  court,  J.  G.  Hurst  et  al.,  Jus- 
tices of  the  Peace,  Plffs.  in  Err,, 

HENRY  AMY. 

(See  S.  C.  13  Wall.  244-251.) 

Power  of  Cireuit  Courts  to  issue  mandamus — 

process  act, 

1.  Cfrctiits  cotirts  of  the  United  States  are  not 
aathorized  to  issue  writs  of  mandamus  as  an  orig- 
inal proceeding,  nor  at  all  except  when  necessary 
to  the  exercise  of  their  respective  Jurisdictions. 

2.  The  process  act  of  May  19,  1828,  does  not  en- 
large their  Jurisdiction  on  this  subject. 

[No.  62.] 
Argued  Jan,  9,  1872,    Decided  Feb.  5,  1872, 

IN  ERPvOR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
This  was  a  proceeding  in  the  circuit  court 
of  the  United  States  for  the  Kentucky  district, 
by  the  defendant  in  error,  Henry  Amy,  against 
the  county  of  Bath  and  the  county  court  of  said 
county,  and  John  D.  Young,  presiding  judge, 
and  J.  G.  Hurst,  G.  W.  Sorrell,  and  twelve  other 
justices,  for  a  mandamus,  to  compel  the  levy 
and  collection  of  a  tax  in  the  county  of  Bath, 
to  pay  certain  coupons  or  interest  warrants  at- 
tacned  to  bonds  alleged  to  have  been  issued  by 
said  county,  in  payment  of  a  subscription  of 
$150,000  to  the  capital  stock  of  the  Lexington 
&  Big  Sandy  Railroad  Company. 
13  Wall. 


A  notice  and  demand  were  executed  upon  the 
proper  officers  of  the  county,  and  upon  their 
failure  to  make  the  levy  and  collection,  the 
proceeding  in  court  was  commenced  by  the  fil- 
ing of  an  affidavit,  in  which  it  was  alleged  sub- 
stantially that,  under  and  by  virtue  of  an  act 
of  the  general  assembly  of  the  commonwealth 
of  Kentucky,  approved  Jan.  9,  1852,  entitled 
"An  act  to  Incorporate  the  Lexington  &  Big 
Sandy  Railroad  Company,"  and  of  an  amenda- 
tory act,  approved  Mar.  1,  1854,  entitled  "An 
Act  to  Amend  the  Charter  of  the  Lexington  & 
Big  Sandy  Railroad  Company/'  the  said  county 
was  authorized  to  subscribe  $150,000  to  the 
capital  stock  of  said  railroad  company,  to  bor- 
row money  for  the  purpose  of  paying  such  sub- 
scription, to  issue  bonds  as  a  security  for  the 
money  so  borrowed,  or  in  payment  of  the  sub- 
scription; that  it  was  made  the  duty  of  the 
coimty  court,  by  the  terms  of  said  acts,  to  levy 
and  cause  to  be  collected  annually,  a  tax  upon 
the  real  and  personal  property  in  the  county^ 
sufficient  to  pay  the  interest  upon  any  bonds 
that  might  be  issued ;  that  the  county  made  the 
subscription  to  the  full  amoimt  authorized,  and 
in  payment  issued  one  hundred  fifty  bonds  for 
$1,000  each,  payable  to  said  railroad  company 
at  the  Bank  of  America,  New  York,  thirty  years 
after  date,  with  interest  at  the  rate  of  six  per 
centum  per  annum,  payable  semi-annually,  for 
each  instalment  of  which  a  coupon  or  interest 
warrant  for  $30  was  attached  to  said  bonds.  It 
was  further  alleged  that  the  bonds  and  coupons 
were  delivered  to  the  railroad  company,  and 
were  by  it  indorsed  and  sold  in  the  market,  and 
that  the  affiant  has  become  the  owner  and  hold- 
er of  eighty-two  of  the  bonds,  whose  serial  num- 
bers were  stated,  with  the  coupons  annexed; 
that  the  county  had  paid  the  coupons  maturing 
prior  to  Oct.  15,  1858^  and  had  levied  a  tax  suf 
ficient  for  that  purpose  in  the  years  1858,  1859, 
and  1860,  but  had  refused  to  deposit  the  money 
at  the  Bank  of  America,  and  that  all  the  cou- 
pons maturing  since  said  Oct.  15,  1858,  re- 
mained unpaid.  H^  filed  one  of  the  bonds,  with 
the  coupons  attached,  alleging  that  the  remain- 
ing eighty-one  were  in  the  same  words  and  fig- 
ures, and  he  prayed  that  a  peremptory  writ  of 
mandamus  might  issue,  directing  the  defendants 
to  levy  and  cause  to  be  collected  a  tax  sufficient 
to  pay  ofT  and  discharge  said  coupons  and  the 
interest  that  had  accrued  upon  them  since  ma- 
turity, and  the  costs ;  and  commanding  them  to 
levy  and  collect,  from  year  to  year,  a  sufficiefit 
tax  to  pay  ofT  and  discharge  the  several  instal- 
ments of  interest  yet  to  become  due. 

Upon  the  filing  of  this  affidavit,  a  rule  re- 
turnable next  day  was  issued  against  the  de- 
fendants, requiring  them  to  show  cause  why  the 
writ  of  mandamus  should  not  issue.  On  the 
s«me  day,  the  defendants  appeared,  prayed  oyer 
of  the  bonds  and  coupons,  and  moved  the  court 
to  discharge  the  motion  and  rule  for  a  manda- 
mus. At  the  same  time,  eleven  responses  or 
pleas  were  filed. 

After  argument,  the  court  below  overruled 
the  motion  to  discharge  the  rule,  and  thereupon 
the  defendants  took  exceptions  upon  the  record, 
according  to  the  practice  in  that  court.  A  trial 
was  then  had  upon  the  issues  of  fact  presented 
by  the  pleas. 
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475-479  SUPBEME  COUBT  OF  THE  U 

475«]  ARCHIBALD  M.  PENTZ  et  al,  ipp<«.,lblow 

t;.  her  c  i 

THE  STEAMER  ARIADNE,  her  Engine,  Ma-  sunk 
chinery,  etc.,  CHiarles  Mallory,   Claimant,    pier  oi 

was  > 
(See  S.  C.  "TJie  Ariadne/'  18  Wall.  476-479.) 

Collision  —  tohen  damages  divided  —  crowded 
port  —  duty  of  lookout  —  burden  of  proof  — 
judgment  of  court  beUno,  when  not  followed, 

1.  In  a  case  of  loss  of  a  brig  by  collision  with  a 
steamer.    It   appearing    that    the    former   had  no 

K roper  light  and  the  latter  no  suflSclent  lookout, 
Dtn  vessels  being  In  fault,  the  damages  must  be 
divided. 

2.  In  the  waters  near  the  city  of  New  Tork, 
crowded  with  shipping,  the  greatest  care  and  cau- 
tion are  necessary.  The  duty  of  the  lookout  is  of 
the  htghent  Importance.  In  tiie  performance  of 
this  duty  the  law  requires  indefatigable  care*  and 
sleepless  vigilance. 

8.  Every  doubt  as  to  the  performance  of  the 
duty  and  the  effect  of  non-performance,  should  be 
resolved  against  the  vessel  sought  to  be  Inculpated 
until  she  vindicates  herself  by  testimony  conclu- 
sive to  the  contrary. 

4.  Judgments  of  the  court  below  are  entitled  to 
respectful  consideration,  but  where  the  convictions 
of  this  court  are  clear,  and  differ  from  those  of  the 
Judges  below,  this  court  will  follow  its  own. 

[No.  83.] 
Argued  Jan,  23,  1872.    Decided  Feb,  5,  1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Tlie  case  is  stated  by  the  court. 

Mr,  JoHn  E.  Parsons  for  appellants. 

Mr,  E.  H.  Owen  for  appellee. 


cree 

decre 

this 

trovt 

dowi 

It 

that 

cieni 

lisio 

is  b 

Tl 

the 

stea 

coul 

she 

seas 

lisii 

on 

in  i 

I 

moi 

We 

lari 

rea 

He 


wo 

ab 

Wi 

bo! 

nei 

bri 

in; 

in! 

T.\ 

ft 

ail 

b^i 


Mr.  Justice  Snrayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York.  The 
ease  is  one  arising  from  a  collision  between  the 
steamer  Ariadne  and  the  brig  William  Edwards. 

The  collision  which  is  the  subiect  of  this  ap- 
peal occurred  in  the  night  of  the  13th  of  De-  |  o 
oember,  1865,  off  the  Jersey  coast,  about  twelve 
miles  from  Barnegat  and  eight  miles  from  land.  I  y 
The  brig  was  on  a  voyage  from  Havre  to  New  I  a 
York.  The  wind  was  north-northeast.  The  I  1 
brig  was  on  her  port  tack,  with  her  starboard  I  \ 
side  to  the  steamer,  and  going  at  the  rate  oi  I  r 
four  or  five  miles  an  hour.  She  was  sailing  I  1 
dose-hauled,  as  near  as  she  could  lie  to  the  I  ( 
wind,  and  heading  west-northwest  or  north-  |  1 
476*]  west.  The  steamer  •was  bound  from  New 
York  to  New  Orleans^  and  was  upon  one  of  her 
regular  trips.  She  was  laden  with  freight,  and 
carried  passengers.  She  was  on  her  proper 
course,  south  by  west  one  quarter  south,  and 
running  at  the  rate  of  seven  or  eight  knots  an 
hour.  The  brig  did  not  change  her  course  do'wn 
to  the  time  of  the  collision.  The  steamer  w^as 
first  made  from  the  brig,  about  five  points  from 
her  starboard  bow.  She  was  not  discovered 
from  the  steamer  until  it  was  too  late  to  avoid 
the  collision.  The  steamer  struck  her  on  her 
starboard  side,  abaft   the    main    chains.      The 

Note. — CoUMon;  rights  of  steam  and  sailino 
vessels  with  reference  to  each  other,  and  in  f>af*Miitfj 
and  mteting — see  notes,  13  L.  ed.  U.  S.  537  :  25  I^ 
ed.  U.  8.  168 ;  28  C.  C.  A.  532 :  29  C.  C.  A.   n08. 

Rules   for  avoiding   collision:   steamer    nveetina 
steamir — see  notes,  14  L.  ed.  U.  8.  68 ;  35    Li.   eo. 
U.  8.  453 ;  80  a  C.  A.  630 ;  60  C.  C.  A.  254. 
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some  act  or  duty,  the  execution  of  which  the 
court  had  previously  determined  to  be  conso- 
nant with  right  and  justice.  It  was  not,  like 
ordinary  proceedings  at  law,  a  writ  of  right, 
and  the  court  had  no  jurisdiction  to  grant  it 
in  any  case  except  those  in  which  it  was  the 
legal  judge  of  the  duty  required  to  be  performed. 
Nor  was  it  applicable,  as  a  private  remedy,  to 
enforce  simple  common-law  rights  between  in- 
dividuals. Were  there  nothing  more,  then,  in 
the  judiciary  act  than  the  grant  of  general  au- 
thority to  take  cognizance  of  all  suits  of  a  civil 
nature  at  common  law,  it  might  well  be  doubted 
whether  it  was  intended  to  confer  the  extraor- 
dinary powers  residing  in  the  British  court  of 
King's  bench  to  award  prerogative  writs.  All 
doubts  upon  this  subject,  however,  are  set  at 
rest  by  the  14th  section  of  .the  same  act,  which 
enacted  that  circuit  courts  shall  have  "power 
to  issue  writs  of  scire  facias,  habeas  corpus,  and 
all  other  wTits  not  specially  provided  for  by 
statute,  which  may  be  necessary  to  the  exercise 
of  their  respective  jurisdictions  and  agreeable 
to  the  principles  and  usages  of  law."  Among 
those  other  writs,  no  doubt,  mandamus  is  in- 
cluded ;  and  this  special  provision  indicates  that 
the  power  to  grant  such  writs  generally  was  not 
imderstood  to  be  granted  by  the  11th  section, 
249*]  which  conferred,  *only  to  a  limited  ex- 
tent, upon  the  circuit  courts  the  judicial  power 
existing  in  the  government  under  the  Constitu- 
tion. Power  to  issue  such  writs  is  granted  by 
the  14th  section,  but  with  the  restriction  that 
they  shall  be  necessary  to  the  exercise  of  the 

i'urisdiction  given.    Why  make  this  grant  if  it 
lad  been  previously  made  in  the  11th  section? 
The  limitation  only  was  needed. 

This  subject  has  heretofore  been  imder  con- 
sideration in  this  court,  and  in  Mdntire  v. 
Wood,  7  Cranch,  504,  it  was  unanimously  de- 
cided that  the  power  of  the  circuit  courts  to 
issue  the  writ  of  mandamus  is  confined  exclu- 
sively to  those  cases  in  which  it  may  be  neces- 
sary to  the  exercise  of  their  jurisdiction.  The 
court  said:  "Had  the  11th  section  of  the  ju^ 
diciary  act  covered  the  whole  ground  of  the 
Constitution,  there  would  be  much  reason  for 
exercising  this  power  in  many  cases  wherein 
some  ministerial  act  is  necessary  to  the  com- 
pletion of  an  individual  right  arising  under 
laws  of  the  United  States,  and  the  14th  section 
of  the  act  would  sanction  the  issuing  of  the 
writ  for  such  a  purpose.  But,  although  the 
judicial  power  of  the  United  States  extends  to 
cases  arising  under  the  laws  of  the  United 
States,  the  legislature  have  not  thought  proper 
to  delegate  the  exercise  of  that  power  to  its 
circuit  courts,  except  in  certain  specified  cases." 
And  in  McClung  v.  Silliman,  6  Wheat.  601,  this 
court  said,  when  speaking  of  the  power  to  issue 
writs  of  mandamus:  "The  14th  section  of  tlie 
act  under  consideration  (the  judiciary  act) 
could  only  have  been  intended  to  vest  the  power 
.  .  .  in  cases  where  the  jurisdiction  already 
exists,  and  not  where  it  is  to  be  courted  or  ac- 
quired by  means  of  the  writ  proposed  to  be  sued 
out."  In  other  words,  the  writ  cannot  be  used 
to  confer  a  jurisdiction  which  the  circuit  court 
would  not  have  without  it.  It  is  authorized 
13  Wall. 


only  when  ancillary  to  a  jurisdiction  already 
acquired.  The  doctrine  asserted  in  both  these 
cases  was  conceded  to  be  correct  by  both  the 
majority  and  the  minority  of  the  court  in  Ken- 
dall V.  The  United  States,  12  Pet.  584;  Secre- 
tary V.  McOarrahan,  9  Wall.  311,  19  L.  ed.  583. 
*The  power  to  issue  a  writ  of  mandamus  [*250 
as  an  original  and  independent  proceeding  does 
not,  then,  belong  to  the  circuit  courts. 

It  has  been  argued,  on  behalf  of  the  defend- 
ant in  error,  that  the  writ  of  mandamus  is  a 
civil  action  in  Kentucky;  that  the  proceedings, 
therein  were  regulated  by  an  act  of  the  legisla-? 
ture  of  that  state,  approved  January  8,  1813, 
still  in  force,  which  directed  how  a  traverse  to 
the  return  shall  be  tried  in  the  state  courts,  and. 
what  judgment  may  be  pronounced,  and  that 
the  act  of  Congress  of  May  19,  1828,  directed 
that  the  proceedings  in  suits  at  common  law  in 
states  admitted  tS  the  Union  since  1789,  of 
which  Kentucky  is  one,  shall  be  the  same  in 
the  Federal  courts  as  those  used,  when  the  act 
was  passed,  in  the  highest  courts  of  original 
and  general  jurisdiction  in  those  states.  Hence 
it  is  inferred  that  the  law  of  Kentucky  respect- 
ing mandamus  has  been  adopted  as  a  part  of  the 
rule  of  practice  of  the  United  States  circuit 
court  for  that  state.  The  argument  rests  on  a 
misapprehension  of  the  meaning  of  the  act  at 
1828.  It  was  a  process  act,  designed  only  to 
regulate  proceedings  in  the  Federal  courts  after 
they  had  obtained  jurisdiction;  not  to  enlarge 
their  jurisdiction.  The  purpose  was  to  make 
the  forms  of  process  and  forms  and  modes  6f 
proceeding  in  those  courts  correspond  with  the 
forms  and  modes  in  use  in  the  state  courts. 
The  words  of  the  act  are  "that  the  forms  of 
mesne  process,  except  the  style,  and  the  forms 
and  modes  of  proceeding  in  suits  in  the  courts 
of  the  United  States  held  in  those  states  ad- 
mitted into  the  Union  since  the  29th  day  of 
September,  in  the  year  1789,  in  those  of  com- 
mon law,  shall  be  the  same,  in  each  of  the  said 
states  respectively,  as  are  now  used  in  the  high- 
cst»court  of  original  and  general  jurisdiction  of 
the  same."  It  is  quite  too  much  to  infer  from 
this  an  enlargement  of  jurisdiction,  or  an  adop- 
tion of  all  the  powers  which  the  state  courts 
then  had.  There  is,  then,  no  act  of  Congress 
which  has  conferred  upon  circuit  courts  author- 
ity to  issue  the  writ  of  mandamus  as  an  original 
proceeding,  or  at  all,  except  when  necessary 
for  the  exercise  of  the  jurisdiction  conferred 
upon  them  by  law. 

•Applying  this  rule  to  the  present  case,  [*251 
it  is  decisive.  The  relator's  claim  for  payment 
had  not  been  brought  to  judgment  in  the  circuit 
court,  nor  had  it  been  put  in  suit.  His  appli- 
cation for  a  mandamus  was,  therefore,  an  orig- 
inal proceeding,  neither  necessary  nor  ancillary 
to  any  jurisdiction  which  the  court  then  had. 
For  this  reason  it  should  have  been  denied,  and 
the  judgment  that  a  peremptory  mandamus 
should  issue  was  erroneous. 

This  renders  it  superfluous  to  consider  the 
other  objections  urged  against  the  jurisdiction. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  is  remanded,  u^th  instruc- 
tions to  dJismiss  the  petition  for  a  mandamus, 
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476*]  ARCHIBALD  M.  PENTZ  et  al,  Appts,, 

V. 

THE  STEAMER  ARIADNE,  her  Engine,  Ma- 
chinery,  etc.,   CHiarles  Mallory,   Claimant. 

(See  S.  C.  "The  Ariadne"  18  Wall.  475-479.) 

Collision  —  token  damages  divided  —  orotoded 
port  —  duty  of  lookout  —  burden  of  proof  — 
judgment  of  court  heUno,  when  not  follou>ed, 

1.  In  a  case  of  loss  of  a  brisr  by  collision  with  a 
steamer.    It    appearing    that    the    former    had    no 

Kroner  light  and  the  latter  no  sufficient  lookout, 
pth  vessels  being  in  fault,  the  damages  must  be 
divided. 

2.  In  the  waters  near  the  city  of  New  York, 
crowded  with  shipping,  the  greatest  care  and  cau- 
tion are  necessary.  The  duty  of  the  lookout  is  of 
the  higbeHt  importance.  In  the  performance  of 
this  duty  the  law  requires  indefatigable  care*  and 
sleepless  vigilance. 

8.  Every  doubt  as  to  the  performance  of  the 
duty  and  the  effect  of  non-performance,  should  be 
resolved  against  the  vessel  sought  to  be  inculpated 
until  she  vindicates  herself  by  testimony  conclu- 
sive to  the  contrary. 

4.  Judgments  of  the  court  below  are  entitled  to 
respectful  consideration,  but  where  the  convictions 
of  this  court  are  clear,  and  differ  from  those  of- the 
judges  below,  this  court  will  follow  its  own. 

[No.  83.] 
Argued  Jan,  2S,  1872,    Decided  Feb.  5,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  -by  the  court. 

Mr.  Jokn  XL  Piirsons  for  appellants. 

Mir.  E.  H.  Owem  for  appellee. 

Mr.  Justice  Sivayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York.  The 
ease  is  one  arising  from  a  collision  between  the 
steamer  Ariadne  and  the  brig  William  Edwards. 

The  collision  which  is  the  subject  of  this  ap- 
peal occurred  in  the  night  of  the  13th  of  De- 
cember, 1865,  off  the  Jersey  coast,  about  twelve 
miles  from  Bamegat  and  eight  miles  from  land. 
The  brig  was  on  a  voyage  from  Havre  to  New 
York.  The  wind  was  north-northea'st.  The 
brig  was  on  her  port  tack,  with  her  starboard 
aide  to  the  steamer,  and  going  at  the  rate  of 
four  or  five  miles  an  hour.  She  was  sailing 
dose-hauled,  as  near  as  she  could  lie  to  the 
wind,  and  heading  west-northwest  or  north- 
476*]  west.  The  steamer  'was  bound  from  New 
York  to  New  Orleans^  and  was  upon  one  of  her 
regular  trips.  She  was  laden  with  freight,  and 
carried  passengers.  She  was  on  her  proper 
course,  south  by  west  one  quarter  south,  and 
running  at  the  rate  of  seven  or  eight  knots  an 
hour.  The  brig  did  not  change  her  course  down 
to  the  time  of  the  collision.  The  steamer  was 
first  made  from  the  brig,  about  five  points  from 
her  starboard  bow.  She  was  not  discovered 
from  the  steamer  until  it  was  too  late  to  avoid 
the  collision.  The  steamer  struck  her  on  her 
•tarboard  side,  abaft    the    main    chains.     The 

Note. — Collision;  rights  of  steam  and  sailing 
vessels  with  reference  to  each  other,  and  in  pax/ting 
and  meeting — see  notes,  13  L.  ed.  U.  S.  537 ;  25  L. 
ed.  U.  S.  168 ;  28  C.  C.  A.  532 :  29  C.  C.  A.  .^68. 

Rules   for  avoiding   collision:   steamer   meeting 
steam^ — see  notes,  14  L.  ed.  U.  S.  68 ;  35  L.  ed. 
U.  8.  458 :  80  C  C.  A.  630 ;  60  C.  C  A.  254. 
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blow  was  of  such  force  that  it  cut  through  into 
her  cabin  and  down  to  the  water's  edge.  She 
sunk  in  a  short  time.  This  libel  was  filed  by 
her  owners  to  recover  damages  for  her  loss.  It 
was  dismissed  by  the  district  court.  The  de- 
cree was  affirmed  by  the  circuit  court.  The 
decree  of  the  latter  has  been  brought  here  by 
this  appeal  for  review.  In  this  court  the  con- 
troversy between  the  parties  has  been  narrowed 
down  to  two  points. 

It  is  insisted  by  the  claimant  of  the  steamer 
that  the  brig  had  no  green  light,  or  an  insuffi- 
cient one,  on  her  ^rboard  side;  that  the  col- 
lision is  due  to  this  cause,  and  that  the  steamer 
is  blameless. 

The  libelants  deny  this  impeachment  as  to 
the  light,  and  contend  that  the  lookout  on  the 
steamer  wholly  failed  to  do  his  duty;  that  he 
could  and  should  have  seen  the  brig,  whethei 
she  had,  or  had  not,  a  sufficient  green  light,  in 
season  to  enable  the  steamer  to  avoid  the  col- 
lision, and  that  in  this  particular  there  is  fault 
on  her  part.  We  shall  consider  the  case  only 
in  these  aspects. 

In  regard  to  the  light  on  the  brig,  the  testi- 
mony, as  usual  in  such  cases,  is  conflicting. 
We  think  that  which  sustains  the  negative 
largely  preponderates.  We  find  no  sufficient 
reason  to  doubt  that  Morgan  told  the  truth. 
He  testified: 

**The  binnacle  light  used  to  bother  me — it 
would  frequently  go  out.  There  was  something 
about  the  oil  that  was  not  right.  .  .  . 
When  I  was  on  the  lookout  I  noticed  our  star- 
board light,  but  not  until  the  Ariadne  was  very 
near  to  us.  1  stepped  to  the  side  of  "the  [•477 
brig,  thinking  that  our  light  might  not  be  burn- 
ing, and  that  the  Ariadne  might,  therefore,  run 
into  us,  and  then  I  looked  at  our  starbcNEird  light. 
The  light  was  very  dim.  I  was,  I  should  judge, 
fifty  feet  from  the  light  when  I  looked  at  it, 
and  could  see  it  plainly.  As  the  light  was  then 
burning,  I  should  not  think  it  could  be  seen 
over  two  hundred  feet." 

This  testimony  is  fully  sustained  by  all  the 
witnesses,  six  in  number,  who  were  on  the 
steamer.  They  were  in  positions  to  see  the 
light,  and  must  have  seen  it  if  it  were  distinctly 
visible.  The  probative  force  of  these  proofs  is 
not  overcome  by  the  testimony  of  the  libelants. 
Both  the  courts  below  held  the  charge  to  be 
established,  and  we  see  no  reason  to  dissent 
from  the  conclusion  at  which  they  arrived. 

The  steamer  was  about  two  hundred  feet  long. 
She  obeyed  her  helm  with  imusual  quickness. 
When  running  at  her  then  speed,  she  could  be 
easily  stopped  in  a  ^pace  of  about  twice  her 
length.  She  approached  the  brig  in  the  direc- 
tion most  favorable  for  her  lookout  to  see  the 
hull  and  sails  of  the  latter.  According  to  the 
steamer's  testimony,  a  vessel  without  a  light 
could  be  seen  the  eighth  of  a  mile.  Her  testi- 
mony also  shows  the  following  facts:  she  had 
but  one  lookout.  The  second  mate  saw  the  brig 
first.  He  asked  the  lookout  if  he  saw  her.  The 
lookout  thereupon  turned  and  saw  her.  He  had 
not  seen  her  before.  He  saw  no  light,  and 
could  not  tell  which  way  she  was  heading.  Ma- 
lony,  who  was  at  the  wheel  of  the  steamer,  says : 

"I  saw  the  brig  just  a  moment  before  the 
first  bell  struck,  llie  second  mate  strvfbk  first 
one  bell,  and  then  a  second  bell,  and  then  rung 
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again.  There  was  not  a  second  between.  It 
was  done  as  quick  as  lightning.  .  .  .  The 
Ariadne  swung  about  a  point  and  a  half,  or  two 
points,  before  we  struck." 

The  lookout  says  the  steamer  ran  about  a 
length  between  the  time  when  he  first  saw  the 
brig  and  the  time  when  the  steamer  struck 
her. 

There  is  no  controversy  as  to  the  facts  thus 
stated.  They  are  undisputed  and  indisputable. 
Certain  inferences  from  them  are  inevitable. 
478*]  'The  brig  was  not  seen  by  the  lo<^out  or 
anyone  else  on  the  steamer  when  she  was  distant 
as  far  as  she  could  have  been  seen.  She  was 
not  seen  by  the  lookout  at  all  until  his  atten- 
tion was  called  to  her  by  the  mate.  She  was 
not  seen  by  either  of  them  until  almost  at  the 
moment  of  the  collision.  It  is  by  no  means  cer- 
tain that  the  lookout  would  have  seen  her  be- 
fore he  felt  the  shock,  but  for  the  inquiry  of 
the  mate.  He  was  on  the  port  side,  and  had 
been  looking,  according  to  his  own  account, 
three  minu&s  in  the  opposite  direction.  The 
discovery  came  too  late  to  do  any  good.  The 
catastrophe  was  then  unavoidable.    For  all  the 

Eurposes  of  this  case,  there  might  as  well  have 
een  no  lookout  on  the  steamer.  He  could 
have  rendered,  and  it  was  his  duty  to  render, 
a  service  of  vital  importance,  but  he  rendered 
none.  If  tne  brig  had  been  seen  when  she  be- 
came visible  from  the  steamer,  or  very  soon 
thereafter,  the  collision  could  have  been  avoid- 
ed. It  would  have  been  the  duty  of  the  steamer 
to  stop  or  slow  her  engine  until  everything  as 
to  the  brig  necessary  to  be  known  was  ascer- 
tained. This  would,  doubtless,  have  been  done; 
and,  if  so,  the  result  which  followed  would  have 
been  averted.  Indeed,  it  would  have  been  im- 
possible to  occur.  We  think  the  conduct  of  the 
lookout  was  marked  by  gross  carelessness,  and 
that  it  was  clearly  one  of  the  concurring  causes 
of  the  disaster. 

The  waters  near  the  city  of  New  York  are 
at  all  times  crowded  with  shipping.  Naviga- 
tion there  is  not  unlike  the  traveler  threading 
his  way  through  the  mazes  of  a  forest,  with  the 
dilTerence  that  most  of  the  objects  to  be  avoided 
are  also  in  motion.  The  greatest  care  and  cau- 
tion are  necessary.'  The  duty  of  the  lookout  is 
of  the  highest  importance.  Upon  nothing  else 
does  the  safety  of  those  concerned  so  mudi  de- 
pend. A  moment's  negligence  on  his  part  may 
involve  the  loss  of  his  vessel  with  all  the  prop- 
erty and  the  lives  of  all  on  board.  The  same 
consequence  may  ensue  to  the  vessel  with  which 
his  shall  collide.  In  the  performance  of  this 
duty  the  law  requires  indefatigable  care  and 
sleepless  vigilance.  The  rigor  of  the  require- 
479*]  ment  rises  •according  to  the  power  and 
speed  of  the  vessel  in  question.  It  is  applied 
with  full  force  to  the  steamships  belonging  to 
our  commercial  marine.  If  this  were  not  so, 
there  would  be  no  safety  for  other  vessels.  But 
it  is  equally  important  to  vessels  of  that  power- 
ful class  for  their  protection  from  one  another. 
It  is  the  duty  of  all  courts  charged  with  the  ad- 
ministration of  this  branch  of  our  jurisprudence 
to  give  it  the  fullest  effect  whenever  the  circum- 
stances are  such  as  to  call  for  its  application. 
Every  doubt  as  to  the  performance  of  the  duty, 
and  the  effect  of  nonperformance,  should  be  re- 
solved against  the  vessel  sought  to  be  incul- 
13  Wall. 


pa  ted  until  she  vindicates  herself  by  testimony 
conclusive  to  the  contrary.  The  Louisiana  v. 
Fisher,  21  How.  1,  16  L.  ed.  29;  Chamberlain  v. 
Ward,  21  How.  549,  16  L.  ed.  211;  Oenesee 
Chief  v.  Fitzhugh,  12  How.  443. 

The  fault  of  the  brig  does  not  excuse  the  fault 
of  the  steamer,  if  the  latter  were  in  any  degree 
a  contributory  cause  of  the  collision.  Cham- 
berlain V.  Ward,  21  How.  549,  16  L.  ed.  211; 
The  Orey  Eagle,  9  Wall.  505,  19  L.  ed.  741. 

Both  vessels  being  in  fault,  the  damages  must 
be  divided. 

We  are  not  unmindful  that  both  the  circuit 
and  district  court  came  to  a  conclusion  differ- 
ent from  ours  as  to  the  alleged  fault  of  the 
steamer. 

Their  judgments  are  entitled  to  and  have  re- 
ceived our  most  respectful  consideration.  Their 
concurrence  raises  a  presumption,  prima  facie, 
that  they  are  correct.  Mere  doubts  should  not 
be  permitted  to  disturb  them.  But  the  pre- 
sumption referred  to  may  be  rebutted.  The 
right  of  appeal  to  this  court  is  a  substantial 
right,  and  not  a  shadow.  It  involves  examina- 
tion, thought  and  judgment.  Where  our  con- 
victions are  clear,  and  differ  from  those  of  the 
learned  judges  below,  we  may  not  abdicate  the 
performance  of  the  duty  which  the  law  imposes 
upon  us  by  declining  to  give  our  own  judicial 
effect  The  Quickstep,  9  Wall.  669,  19  L.  ed. 
768. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  will  be  remanded  to  that  court, 
Uyith  directions  to  enter  a  decree  in  conformity 
to  this  opinion. 


THE   MILWAUKEE  &  MINNESOTA  RAIL- 
ROAD COMPANY,  Appt., 

V, 

JAMES  T.  SOUTTER,  Survivor,  etc.,  Russel 
Sage,  the  Milwaukee  &  St.  Paul  Railroad 
Company,  et  al. 

(See  8.  C.  13  Wall.  617-526.) 

Fraudulent  purchaser  of  lands  cannot  recover 
for  improvements  or  encumbrances  paid. 

A  fraudulent  purchaser  of  property,  when  de- 
prived of  its  possession,  canDot  recover  for  his  re- 
pairs or  improvements,  oor  for  encumbrances  paid 
by  him  while  in  possession. 

[No.  87.] 

Argued  Dec,  15,  1871.     Decided  Feb.  5,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs,  Georse  B.  Smith  and  Matt.  H* 
Carpenter,  for  appellant: 

It  is  an  elementary  principle  of  law,  too  well 
established  by  authorities  to  need  elaborate  ar- 
gument, that  money  paid  under  a  mistake  of 
fact  may  be  recovered  back.  It  is  equally  clear 
that  a  suit  in  equity  may  be  maintained  in  such 
case. 

Whether  money  paid  under  a  mistake  of  law 
can  be  recovered  back,  is  a  question  upon  which 

Note. — Subrogation;  right  of  assignee  to  and  as 
to  prior  encumbrances ; Junior  encumbrancer,  ^hi 
of — see  note  to  B'k  of  u.  S.  v.  Peter,  10  L.  ed.  U. 
S.  89. 
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half  of  one  Christian  Wilt,  who  had  succeeded 
to  the  interest  of  O'GarroIl.  The  land  had  been 
previously  surveyed  by  the  deputy-surveyor  of 
the  territory;  and  in  1841,  the  survey  and  plat 
thereof  were  returned  to  the  recorder,  who  is- 
sued thereon  a  patent  certificate  in  favor  of 
O'Carroll  or  his  legal  representatives.  This 
survey  did  not  meet  the  approval  of  the  Com- 
missioner of  the  General  Land  Office,  as  it  did 
not  show  its  interferences  with  conflicting 
claims;  and  under  his  instructions,  a  new  sur- 
vey and  plat  were  made  in  1862,  upon  which, 
the  patent  issued. 

On  the  trial  the  defendants  endeavored  to 
show  that  they  had  become,  through  certain  le- 
gal proceedings,  the  owners  of  the  interest 
which  Christian  Wilt  originally  possessed  and, 
consequently,  had  acquired  the  equitable  title 
to  the  land  upon  which  they  could  defend 
against  the  patent  under  the  practice  which 
prevails  in  Missouri.  But  in  this  showing  they 
96*]  failed,  the  'supreme  court  of  the  state 
holding  that  the  conveyances  imder  whidi  they 
claimed  were  inoperative  and  void. 

The  defendants  also  relied  upon  a  deed  of 
Samuel  McRee  and  wife,  executed  in  1838.  con- 
tending that,  by  operation  of  the  deed,  under 
the  statutes  of  Missouri,  the  equitable  title  aft- 
erwards acquired  by  the  grantors  and  the  legal 
title  conveyed  by  the  patent  inured  to  their 
benefit;  but  the  supreme  court  held  that  the 
deed  only  had  the  effect  of  a  quitclaim  of  an 
existing  interest,  and  did  Aot  affect  any  subse- 
quently acquired  title. 

The  rulings  of  the  state  court  upon  these 
grounds  are  not  open  to  review  in  this  court, 
as  they  involve  no  questicms  of  Federal  juris- 
diction. But  it  also  appeared  in  evidence  that 
the  defendants,  previous  to  the  issue  of  the 
patent,  had  been  in  possession  of  the  demanded 
premises  more  than  ten  years,  the  period  pre- 
scribed by  the  statute  of  Missouri,  within 
which  actions  for  the  recovery  of  real  property 
must  be  brought.  By  the  statutes  of  the  state, 
ejectment  will  lie  on  certain  equitable  titles. 
It  may  be  maintained  on  a  New  Madrid  loca- 
tion, against  any  person  not  having  a  better 
title. 

Gen.  Stats,  of  Mo.  of  1825,  ch.  151,  §§  1,  11. 

The  defendants,  therefore,  contended  that 
the  statute  of  limitations,  which  had  run 
against  the  equitable  title,  created  by  the  loca- 
tion of  the  O'Carroll  claim,  was  also  a  bar  to 
the  present  action  founded  upon  the  legal  title 
acquired  by  the  patent  of  the  United  States; 
and  in  this  position  they  were  sustained  by  the 
supreme  court  of  the  state,  reversing  the  de- 
cision, in  that  respect,  of  the  inferior  court, 
where  the  action  was  brought. 
99*]  *It  is  matter  of  common  knowledge  that 
statutes  of  limitation  do  not  run  against  the 
state.  That  no  laches  can  be  imputed  to  the 
King,  and  that  no  time  can  bar  his  rights,  was 
the  maxim  of  the  common  law,  and  was  founded 
on  the  principle  of  public  policy,  that  as  he 
was  occupied  with  the  cares  of  government  he 
ought  not  to  suffer  from  the  negligenee  of  his 
officers  and  servants.  The  principle  is  applica- 
ble to  all  governments,  which  must  necessarily 
act  through  numerous  agents,  and  is  essential 
to  a  preservation  of  the  interests  and  property 
of  the  public.  It  is  upon  this  principle  that  in 
this  country  the  statutes  of  a  state  prescribing 
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periods  within  which  rights  must  be  prosecuted 
are  not  held  to  embrace  the  state  iteelf,  imless 
it  is  expressly  designated  or  the  mischiefs  to  be 
remedied  are  of  such  a  nature  that  it  must  nec- 
essarily be  included.  As  legislation  of  a  stete 
can  only  apply  to  persons  and  things  over 
which  the  state  has  jurisdiction  the  United 
States  are  also  necessarily  excluded  from  the 
operation  of  such  statutes.  V.  8.  v.  Hoar,  2 
Mas.  312;  People  v.  Gilbert,  18  Johns.  228. 

.With  respect  to  the  public  domain,  the  Con- 
stitution vests  in  Congress  the  power  of  dispo- 
sition and  of  making  all  needful  rules  and 
regulations.  Tliat  power  is  subject  to  no  limi- 
tations. Congress  has  the  absolute  right  to 
prescribe  the  times,  the  conditions  and  the 
mode  of  transferring  this  property,  or  any  part 
of  it,  and  to  designate  the  persons  to  whom  the 
transfer  shall  be  made.  No  state  legislation 
can  interfere  with  this  right  or  embarrass  ite 
exercise;  and  to  prevent  the  possibility  of  any 
attempted  interference  with  it,  a  provision  has 
been  usually  inserted  in  the  compacts  by  which 
new  states  have  been  admitted  into  the  Union, 
that  such  interference  with  the  primary  dis- 
posal of  the  soil  of  the  United  States  shall 
never  be  made.  Such  provision  was  inserted 
in  the  act  admitting  Missouri,  and  it  is  em- 
bodied in  the  present  Constitution,  with  the 
further  clause  that  the  legislature  shall  also 
not  interfere  "with  any  regulation  that  Con- 
gress may  find  necessary  for  securing  the  title 
in  such  soil  to  the  bona  fide  purchasers." 

•The  same  principle  which  forbids  any  [•100 
state  legislation  interfering  with  the  power  of 
Congress  to  dispose  of  the  public  property  of  the 
United  States,  also  forbias  any  legislation  de- 
priving the  grantees  of  the  United  States  of 
the  possession  and  enjoyment  of  the  property 
granted  by  reason  of  any  delay  in  the  transfer 
of  the  title  after  the  initiation  of  proceedings 
for  ite  acquisition.  The  consummation  of  the 
title  is  not  a  matter  which  the  grantees  can 
control,  but  one  which  reste  entirely  with  the 
government.  With  the  legal  title,  when  trans- 
ferred, goes  the  right  to  possess  and  enjoy  the 
land,  and  it  would  amount  to  a  denial  of  the 
power  of  disposal  in  Congress  if  these  benefite, 
which  should  follow  upon  the  acquisition  of 
that  title,  could  be  forfeited  because  they  were 
not  asserted  before  that  title  was  issued. 

Yet  such  forfeiture  is  claimed  by  the  defend- 
ante  in  this  case,  and  is  sanctioned  by  the  de- 
cision of  the  supreme  court  of  Missouri.  That 
court  does  not,  it  is  true,  present  ite  decision 
in  this  light,  but  on  the  contrary,  it  attempte 
to  reconcile  its  decision  with  positions  substen* 
tially  such  as  we  have  alreaay  steted  respect- 
ing the  power  of  Congress  over  the  public  lands, 
and  the  inability  of  the  state  to  interfere  with 
the  primary  disposal  of  the  soil  of  the  United 
Stetes.  It  declares  it  to  be  well  settled,  that 
stetutes  of  limitation  of  a  stete  cannot  run 
against  the  United  Stetes,  nor  affect  their 
grantees,  imtil  the  title  has  passed  from  the 
proprietary  sovereignty;  that  these  stetutes 
operate  to  bar  the  cause  of  action,  not  to  con- 
vey the  title;  that  no  cause  of  action  upon  a 
right  of  entry  by  virtue  of  the  le^l  title  by 
patent  can  exist  until  the  patent  is  issued ;  and 
that  the  action  upon  the  equiteble  title  created 
by  the  location  is  only  given  by  a  stetute  of 
the  stete;  and  as  the  two  rights  of  entry  have 
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a  different  origin,  that  the  latter,  resting  on 
tjie  statute,  might  be  barred,  whilst  that  rest- 
ing on  the  patent  would  continue  in  force,  but 
for  the  operation  of  the  fiction  of  relation.  By 
a  novel  application  of  that  doctrine,  the  court 
comes  to  the  conclusion  that  the  statute  oper- 
ates against  both  rights  of  entry  at  the  same 
time. 

By  the  doctrine  of  relation  is  meant  that 
101*]  principle  by  *  which  an  act  done  at  one 
time  is  conaidered  by  a  fiction  of  law  to  have 
been  done  at  some  antecedent  period.  It  is  usu- 
ally applied  where  several  proceedings  are  essen- 
tial to  complete  a  particular  transaction,  such 
as  a  conveyance  or  deed.  The  last  proceeding 
which  consummates  the  conveyance  is  held  for 
certain  purposes  to  take  effect  by  relation  as 
of  the  day  when  the  first  proceeding  was  had. 
Thus,  in  the  present  case,  the  patent,  which 
was  issued  in  1862,  is  said  to  take  effect  by  re- 
lation at  the  time  when  the  survey  and  plat  of 
the  location,  made  in  1818,  were  returned  to 
the  recorder  of  land  titles  under  the  act  of 
Congress.  At  that  time  the  title  of  the  claim- 
ant to  the  land  desired  by  him,  had  its  incep- 
tion; and  so  far  as  it  is  necessary  to  protect 
his  rights  to  the  land,  and  the  rights  of  parties 
deriving  their  interests  from  him,  the  patfint 
is  held  to  take  effect  by  relation  as  of  that 
date.    Lessieur  v.  Price^  12  How.  74. 

The  supreme  court  of  Missouri,  considering 
that  by  this  doctrine  of  relation,  the  legal  ti- 
tle, when  it  passed  out  of  the  United  States  by 
the  patent,  instantly  dropped  back  in  time  to 
the  location  of  the  first  act  or  inception  of  the 
conveyance,  and  vested  the  title  in  the  owner 
of  the  equity  as  of  that  date,  held  that  the 
statute  intercepted  the  title  as  it  passed 
through  the  intermediate  conveyances  from 
that  period  to  the  patentee.  "The  legal  title," 
said  the  court,  "in  making  this  circuit,  neces- 
sarily runs  around  the  period  of  the  statute 
bar,  and  the  action  foimded  upon  this  new 
right  is  met  by  the  statute  on  its  way,  and  cut 
off  with  that  which  existed  before."  Oihson 
V.  Chouteau,  39  Mo.  588. 

The  error  of  the  learned  court  consisted  in 
overlooking  the  fact  that  the  doctrine  of  rela- 
tion is  a  fiction  of  law  adopted  by  the  courts 
solely  for  the  purposes  of  justice,  and  is  only 
applied  for  the  security  and  protection  of  per- 
sons who  stand  in  some  privity  with  the  party 
that  initiated  proceedings  for  the  land;  and  ac- 
quired the  equitable  claim  or  risrht  to  the  title. 
Ijyvch  V.  De  Bemal^  9  Wall.  315,  19  L.  ed.  714; 
Jacl'son  V.  Bard^  4  Johns.  230;  Heath  v.  /2oss, 

12  Johns.  140;  Lyttleton  v.  Cross,  3  Bam.  & 
Cres.  325,  328.  The  defendants  in  this  case 
102*1  were  strangers  to  *that  party  and  to  his 
equitable  claim,  or  equitable  title,  as  it  is 
termed,  not  connecting  themselves  with  it  by 
any  valid  transfer  from  the  original  or  any  sub- 
sequent holder.  The  statute  of  limitations  of 
Missouri  did  not  operate  to  convey  that  claim 
or  equitable  title  to  them.  It  only  extinguished 
the  right  to  maintain  the  action  of  ejectment 
founded  thereon,  under  the  practice  of  the 
state.  It  left  the  right  of  entry  upon  the  legal 
title  subsel^uently  acquired  by  the  patent  whol- 
ly unaffected 

In  the  Federal  courts  where  the  distinction 
between    legal    and    equitable    proceedings    is 
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strictly  maintained,  and  remedies  afforded  by 
law  and  equity  are  separately  pursued,  the  ac- 
tion of  ejectment  can  only  be  sustained  upon 
the  possession  by  the  plaintiff  of  the  legal  title. 
For  the  enforcement  of  equitable  rights,  how- 
ever clear,  distinct  equitable  proceedings  must 
be  instituted.  The  patent  is  the  instrument 
which,  under  the  laws  of  Congress,  passes  the 
title  of  the  United  States.  It  is  the  govern- 
ment conveyance.  If  other  parties  possess  equi- 
ties superior  to  those  of  the  patentee,  upon 
which  the  patent  issued,  a  court  of  equity  will, 
upon  proper  proceedings,  enforce  such  equities 
by  compelling  a  transfer  of  the  legal  title,  or 
enjoining  its  enforcement,  or  canceling  the  pat- 
ent. Stephenson  v.  Smith,  7  Mo.  610;  Barry 
V.  Oatnhle,  8  Mo.  886;  Cunningham  v.  Ashley, 
14  How.  377;  Lindsey  v.  Hawes,  2  Black,  554, 
17  L.  ed.  265;  Stark  v.  Starrs,  6  Wall.  402,  18 
L.  ed.  925 ;  Johnson  v.  Towsley,  ante,  485.  But, 
in  the  action  of  ejectment  in  the  Federal 
courts,  the  legal  title  must  prevail,  and  the 
patent,  when  regular  on  its  face,  is  conclusive 
evidence  of  that  title. 

So,  also,  in  the  action  of  ejectment  in  the 
state  courts,  when  the  question  presented  is 
whether  the  plaintiff  or  the  defendant  has  the 
superior  legal  title  from  the  United  States,  the 
patent  must  prevail.  For,  as  said  in  Bagnell 
V.  BrodericJc,  13  Pet.  450,  "Congress  has  the 
sole  power  to  declare  the  dignity  and  effect  of 
titles  emanating  from  the  United  States;  and 
the  whole  legislation  of  the  Federal  govern- 
ment in  reference  to  the  public  lands  declares 
the  patent  the  superior  and  conclusive 
•evidence  of  legal  title.  Until  its  is-  ["103 
suance  the  fee  is  in  the  government,  which,  by 
the  patent,  passes  to  the  grantee,  and  he  is  en- 
titled to  recover  the  possession  in  ejectment." 

In  several  of  the  states,  and  such  is  the  case 
in  Missouri,  equities  of  the  character  men- 
tioned, instead  of  being  presented  in  a  separate 
suit,  may  be  set  up  as  a  defense  to  the  action 
of  ejectment.  The  answer  or  plea  in  such  case 
is  in  the  nature  of  a  bill  in  equity,  and  should 
(;ontain  all  its  essential  averments.  The  de- 
fendant then  becomes,  with  reference  to  the 
matters  averred  by  him,  an  actor,  and  seeks,  by 
the  equities  presented,  to  estop  the  plaintiff 
from  prosecuting  the  action,  or  to  compel  a 
transfer  of  the  title.  Estrada  v.  Murphy,  19 
Cal.  272;  Weber  v.  Marshall,  19  Cal.  457;  Les- 
trade  v.  Barth,  19  Cal.  671. 

In  Maguire  v.  Vice,  20  Mo.  431,  where  the 
plaintiff  brought  ejectment  on  a  legal  title, 
and  gave  in  evidence  a  patent  of  the  United 
States,  and  the  defendant  relied  upon  an  equi- 
taole  defense,  the  supreme  court  of  Missouri 
said:  "Although  our  present  practice  act  abol- 
ishes  all  distinctions  between  legal  and  equi- 
table actions,  yet  a  party  who  seeks  relief  on 
a  merely  equitable  title  against  a  legal  title 
must,  in  his  pleadings,  whether  he  is  plaintiff 
or  defendant,  set  forth  such  a  state  of  facts  as 
would  have  entitled  him  to  the  relief  he  seeks 
under  the  old  form  of  proceedings.  When  a 
party,  by  his  pleadings,  sets  forth  a  merely 
legal  title,  he  cannot  on  the  trial  be  let  into 
the  proof  of  facts  which  show  that,  having  an 
equity,  he  is  entitled  to  a  conveyance  of  the 
legal  title.  If  he  wants  such  relief  he  must 
prepare  his  pleadings  with  an  eye  to  obtain  it, 
34  537 


604-608 


Sdpbeme  Coubt  of  the  United  States. 


Dec.  Tebm. 


Oibson  Y,  Choutecw,  8  Wall.  318,  19  L.  ed. 
318. 

An  act  of  Congress  may  be  drawn  in  ques- 
tion by  the  state  court,  but  if  it  does  not  ap- 
pear that  it  was  necessarily  drawn  in  question, 
this  court  will  not  take  jurisdiction. 

Parmelee  v.  Latcrence,  supra. 

If  the  judgment  is  right,  on  other  grounds, 
cognizable  by  the  state  court  alone,  this  court 
will  not  revise  the  judgment. 

"If  the  judgment  should  be  correct,  although 
the  reasoning  by  which  the  mind  of  the  judge 
was  conducted  to  it,  should  be  deemed  un- 
sound, that  judgment  would  certainly  be  af- 
firmed in  the  superior  court." 

Williams  v.  NorHs,  12  Wheat.  120. 

The  opinion  of  the  state  court  cannot  be  re- 
sorted to,  for  the  purpose  of  showing  that  a 
question  of  Federal  cognizance  was  decided  by 
tne  state  court. 

Williams  v.  tforrisy  12  Wheat.  120;  Rector 
V.  Ashley,  6  Wall.  142,  18  L.  ed.  733;  Qihson, 
V.  Chouteau,  supra;  Ins.  Co.  v.  Treasurer,  ante, 
114. 

The  judgment  of  the  appellate  court  of  Ken- 
tucky does  not  necessarily  decide  any  Federal 
question.  It  is  eminently  correct  on  other 
grounds  not  cognizable  by  this  court,  on  error 
to  the  state  court. 

There  was  no  equity  in  the  petition  of  plain- 
tiff in  error. 

A  court  of  equity  in  Kentucky  would  not  as- 
sist the  vendee,  to  compel  the  vendor  to  accept 
a  depreciated  paper,  in  discharge  of  the  pur- 
chase money  due  on  a  contract  made  in  1859, 
and  tendered  years  after  maturity,  the  parties 
having  contracted  and  fixed  the  price  with  ref- 
erence to  the  only  lawful  money  at  the  time. 
So  ruled  in  Willard  v.  Tayloe,  8  Wall.  557,  19 
L.  ed.  501. 

It  has  been  often  held,  that  where  the  com- 
plainant has  been  guilty  of  delay  amounting  to 
laches,  and  the  circumstances  of  the  parties  or 
property  have  so  changed  that  to  aid  the  com- 
plainant would  work  an  injury  to  the  other 
party,  equity  will  dismiss  him  to  his  remedy  at 
law. 

Holt  V.  Thomas,  8  Pet.  420 ;  Dorsey  v.  Pack- 


wood,   12    How.    126;    Brashier    v.    Oratz,    6 
Wheat.  528. 

But  the  tender  which  constituted  the  sole 
ground  of  equity  in  Dooley's  petition,  and  his 
only  defense  in  the  answer,  was  plainly  bad. 

1.  It  was  for  less  thau  the  principal  and 
legal  interest,  on  both  occasions. 

2.  It  was  made 'two  years  in  one  case  and 
six  in  the  other,  after  a  breach  of  his  contract 
by  plaintiff  in  error.  2  Greenl.  Ev.  §  607;  3 
Chit.  136. 

3.  Readiness  was  not  shown  by  the  petition 
or  answer,  either  before  or  after  the  tender. 
This  was  always  bad  in  Kentucky.  Slack  v. 
PHce,  1  Bibb.  273. 

In  this  case,  it  is  decided  that  the  party 
must  show  in  his  plea  that  he  was  tout  temps 
prist. 

The  plea  ought  to  have  alleged  that,  from 
the  time  of  making  the  award  "he  had  been 
ready  until  the  time  of  the  alleged  tender,  and 
that  he  had  always  afterwards  been  ready." 
This  is  the  common  law.  3  Chit.  PI.  922 ;  Giles 
V.  Uartis,  1  Ld.  Raym.  254;  Oiles  v.  Hart, 
Salk.  622. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  court  of  ap- 
peals of  Kentucky. 

It  is  argued  by  counsel  for  defendant  in  er- 
ror that  no  question  cognizable  by  this  court  on 
a  writ  of  error  to  a  state  court  is  presented  by 
the  record,  while  the  counsel  for  plaintiff  in- 
sists that  the  validity  of  the  acts  of  Congress, 
making  certain  notes  of  the  United  States  a 
legal  tender  in  payment  of  debts,  was  the  only 
question  raised  and  decided  in  the  court  below. 

We  are  satisfied,  from  a  careful  examination 
of  the  record,  that  this  latter  question  was  de- 
cided against  the  validity  of  those  statutes,  and 
that  such  a  decision  was  essential  to  the  judg- 
ment rendered  by  the  court. 

Dooley  being  indebted  to  Smith  in  a  sum  of 
nearly  $10,000,  evidenced  by  a  note,  and  made 
a  lien  on  land  by  mortgage,  filed  his  petition 
in  the  proper  state  court  of  Kentucky,  alleging 
that  on  the  6th  day  of  January,  a.  d.  1868,  the 


torney  authorized  to  colloct.  MoflPnt  v.  Parsons.  5 
Taunt.  307:  Crozer  v.  Pilling,  4  Barn.  &  Ores.  26: 
Hovt  V.  Barnps.  11  Me.  47n  :  .Taclvson  v.  Crafts.  18 
Johns.  110 ;  Billiott  v.  Robinson,  13  La.  Ann.  529  ; 
Wilmot  V.  Smith.  3  Car.  &  P.  453;  Oatman  v. 
Walker,  33  Me.  67 ;  Watson  v.  Herrington.  1  Carr. 
&  K.  36;  Mclniffe  v.  Wheelock,  1  Gray,  600. 

To  a  trustrf-  f(^r  a  cestui  que  trust.  Chahoon  v. 
Hollenbeck,  IG  Serg.  &  R.  425. 

To  an  executor  before  will  proved.  Bac.  Abr. 
Tender  (E>  ;  2  Chit.  Cont.  9th  ed.  1188;  see  Todd 
V.  Parker,  1  N.  ,T.  Tiaw,  45. 

Tender  should  be  made  when  the  money  Is  due, 
and  not  beTore.  Dixon  v.  Clark,  5  C.  B.  305  ;  Sta- 
cey  V.  Graham,  14  N.  Y.  492;  Powe  v.  Powe,  42 
Ala.  113:  Toulmin  v.  Sager,  42  Ala.  127;  Tillon  v. 
Brltton.  4  Ha'st.  120;  Saunders  v.  Frost,  5  Pick. 
267 ;  Mitchell  v.  Cook,  29  Barb.  243 ;  but  see  Mc- 
Hard  v.  Whetcroft.  3  Har.  &  Mcll.  85  ;  Tracy  v. 
Strong,  2  Conn.  659 ;  Mayward  v.  Hunt,  5  Pick. 
240. 

When  money  Is  due  on  or  before  a  specified  day, 
tender  may  be  made  before  such  day,  and  for  mon- 
ey due  on  demand  tender  need  not  be  made  until 
demand.  Startup  v.  McDonald,  6  Man.  &  J.  593 ; 
Leftly  V.  Mills,  4  Tenn.  170. 

Tender  before  action  is  commenced  is  sufficient. 
Hull  V.  Peters,  7  Barb.  331 ;  Randall  v.  Bacon,  49 
Vt  20.  24  Am.  Rep.  100 ;  Knight  v.  Beach.  7  Abb. 
Pr.  (N.  S.)  241.  249;  Brlggs  v.  Calverly,  8  Term, 
629 ;  PIgot  V.  Cubley.  15  C.  B.  (N.  S.)  701 ;  King- 
ton v.  Kington,  11  Mees.  &  W.  233. 
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Tender  of  money  due  at  a  particular  place  should 
be  made  at  that  place.  Where  no  place  is  fixed, 
tender  must  be  made  to  the  person.  Slincerland 
V.  Morse,  8  .Johns.  474  :  Bates  v.  Bates.  Walk.  401  ; 
Llttell  V.  Nichols,  Hard.  71;  King  v.  Finch,  60 
Ind.  420. 

Tender  in  solvent  current  bank-bills  is  good,  or 
in  bank  check  If  no  objection  is  mnde.  PoTglass  v. 
Oliver.  2  C.  &  J.  15,  2  Tyrw.  89;  Donalds  >n  v. 
Benton,  4  Dev.  &  B.  Law,  435  ;  .Tones  v.  Milllnlx, 
25  Iowa,  198 :  Saunders  v.  Graham,  Gow.  Ill : 
Cooley  V.  Weeks,  10  Yerg.  141 ;  Snow  v.  Perry.  9 
Pick.  539,  542  ;  Brown  v.  Simmons.  44  N.  H.  475  ; 
Fosdick  V.  Van  Ilusan,  21  Mich.  567;  Wheeler  v. 
Naggs.  8  Ohlb,  169 ;  Jennings  v.  Mendenhall,  7  Ohio 
St.  257 ;  Jones  v.  Arthur.  8  Dowl.  P.  C.  442 ;  Thorp 
V.  Wegefarth,  56  Penn.  St.  82. 

Tender  In  gold  and  silver  is  legal,  whether  ob- 
jected to  or  not.  Thorndike  v.  U.  S.  2  Mas.  1 ; 
Shelby  v.  Boyd,  3  Yeates,  321. 

But  cannot  be  made  in  cents.  McLarln  y.  Nesbit* 
2  Nott  &  McC.  519. 

Tender  of  U.  S.  Treasury  notes,  commonly  called 
"greenbacks,"  is  good  under  the  acts  of  Congress 
of  1862  and  1863  as  to  debts  contracted  both  before 
and  after  their  passage.  Bowen  v.  Clark.  46  Ind. 
405 ;  LongwoTth  v.  Mitchell,  26  Ohio  S.  334  :  State 
V.  Splcer,  4  Houst.  100 :  Verges  v.  Giboney.  38  Mo. 
45R ;  George  v.  Concord.  45  N.  H.  434  ;  People  v. 
Cook,  44  Cal.  638:  Murray  v.  Harrison.  47  Barb. 
484;  Murray  v.  Gale,  52  Barb.  427;   5  Abb.   Pr. 

80  U.  S. 


4 


1 


1871. 


DooLET  V.  Smith. 


G04-($08 


amount  due  on  the  note  was  $9,843.92,  and 
that  on  that  day  he  tendered  to  Smith  that 
«um  in  United  States  legal  tender  Treasury 
notes,  commonly  called  greenbacks,  which 
■Smith  refused  to  receive,  and  to  surrender  the 
note,  though  he  had  demanded  it.  He  now 
brings  said  legal  tender  notes  into  court,  and 
again  tenders  them,  and  prays  for  a  delivery 
of  his  note  and  for  such  other  relief  as  may  be 
proper.  He  also  alleges  a  prior  tender  in  1864, 
but  this  may  be  dismissed  from  further  consid- 
•eration  as  he  offers  the  amount  due  in  1868, 
without  reference  to  the  first  tender. 

To  this  petition  Smith  filed  a  general  de- 
murrer. 

While  this  suit  was  pending  the  defendant, 
"Smith,  brought  an  action  in  the  same  court  to 
606*]  recover  the  amount  due  on  *the  note,  and 
to  this  action  Dooley  answered,  referring  to  his 
])ctition  in  the  former  case  and  making  his 
allegation  therein,  of  a  tender,  his  answer  in 
this  case,  and  praying  that  the  two  be  consoli- 
dated, which  was  ordered  bv  the  court.  Smith 
demurred  generally  to  Dooley's  answer. 

On  these  pleadings  the  case  was  submitted 
to  the  court,  which  ordered  both  demurrers  to 
be  sustained  and  rendered  a  judgment  for 
«Smith  for  the  amount  due,  with  interest  until 
paid,  without  regard  to  the  tender.  This  judg- 
ment was  affirmed  by  the  court  of  appeals  of 
Kentucky,  to  which  the  present  writ  of  error 
is  directed. 

Some  attempt  is  made  in  argument  to  show 
that  the  court  might  have  rested  its  judgment 
on  the  insufficiency  of  the  amount  tendered 
without  regard  to  the  character  of  the  currency 
offered ;  but  as  the  petition  of  plaintiff,  Dooley, 
which  is  adopted  as  his  answer  in  the  suit  of 
Smith,  expressly  avers  that  by  reason  of  pay- 
ments already  made,  the  sum  due  on  the  day  of 
the  tender  was  the  precise  sum  tendered,  this 
fact  must  be  taken  as  confessed  by  the  demur- 
rer of  Smith.  As  regards  the  sufficiency  of  the 
tender  of  1864,  it  is  immaterial,  as  it  was  not 
relied  on  by  the  plea. 

So,  also,  the  argument  that  the  tender  paid 
into  court  having  been  withdrawn  before  judg- 
ment, that  fact  justified  the  judgment,  is  an- 
swered by  the  record,  which  shows  that  it  was 


withdrawn  by  a  consent  order  of  the  court, 
which  provided  that  the  legal  effect  of  the 
tender  should  be  the  same  as  it  would  be  if  the 
money  remained  in  court. 

If  the  tender  was  good  its  effect  was  to  stop 
the  running  of  interest,  and  the  judgment  of 
the  court  gave  interest  expressly,  as  though  no 
tender  had  been  made. 

In  short,  it  is  not  possible  to  examine  the 
record  and  discover  any  ground  on  which  the 
plea  of  tender  by  Dooley  was  held  bad  on  de- 
murrer but  the  fact  that  it  was  made  in  legal 
tender  notes  of  the  United  States. 

This  court,  therefore,  has  jurisdiction. 

The  recent  decision  here,  overruling  Hepburn 
V.  Griswold,  8  Wall.  603,  19  L.  ed.  513, 
*and  holding  these  notes  to  be  a  valid  ["607 
tender  in  payment  of  contracts  made  before 
the  enactment  of  the  legal  tender  statutes,  as 
well  as  those  made  since,  decides  the  case  be- 
fore us  on  the  merits,  and  dispenses  with  fur- 
ther argument. 

The  judgment  of  the  Court  of  Appeals  of 
Kentucky  is  reversed  and  the  case  remanded, 
with  directions  to  that  court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Mr.  Justice  Field,  dissenting: 

The  Chief  Justice,  Mr.  Justice  Clifford,  and 
myself  dissent  from  the  judgment  of  the  ma- 
jority of  the  court  lust  rendered.  The  ques- 
tion presented  is  whether  a  contract  for  the 
payment  ol  dollars  made  previous  to  February 
25th,  1862,  can  be  satisfied,  against  the  will  of 
the  holder,  by  a  tender  of  United  States  notes 
equal  in  nominal  amount  to  the  sum  due  on 
the  contract.  This  question  depends,  of  course, 
for  its  solution  upon  the  validity  and  constitu- 
tionality of  that  provision  of  the  act  of  1862 
which  makes  these  notes  a  legal  tender  in  pay- 
ment of  debts.  We  have  recently  had  occasion 
to  express  on  this  subject  our  views  at  large, 
and  to  them  we  adhere.  We  have  considered 
with  great  deliberation  the  views  of  the  major- 
ity who  differ  from  us  and  we  are  unable  to 
yield  our  assent  to  them.  With  all  proper  def- 
erence and  respect  for  our  brethren  we  are  con- 
strained to  say  that,  in  our  judgment,  the  doc- 
trines advanced  in  their  opinions  on  this  sub- 


(N.  S.),  2.?6:  Metropolitan  Bk.  v.  Van  Djck, 
27  N.  Y.  400 ;  Knox  v.  Lee.  and  Parker  v.  Davis, 
ttnte.  287:  Black  v.  Lusk.  60  III.  70;  Carpenter  v. 
Bank.  39  Vt.  46 :  Shollenbererer  v.  Brlnton,  52  Pa. 
St.  9 ;  O'Nell  v.  McKewn,  1  S.  C.  147. 

But  not  for  state  taxes.  Lane  County  v.  Ore- 
gon. 7  Wall.  71,  19  L.  ed.  101 ;  Perry  v.  Washlnim. 
20  Cal.  318;  but  see  Haas  v.  Misner,  1  Idaho  T. 
20.S  :  Rhodes  v.  O'Farrell.  1  Nev.  60. 

Where  a  contract  by  Its  terms  Is  payable  In  grold 
or  silver,  or  coined  money,  a  tender  In  TJ.  S.  Treas- 
ury notes  Is  not  sufficient.  The  tender  must  l>e 
mad**  In  coin.  Bronson  v.  Rodes.  7  Wall.  229.  19 
1^.  ed.  141 ;  Trebllcock  v.  Wilson,  ante,  460 :  Rankin 
T.  Demott,  16  Penn.  St.  263 ;  McGoon  v.  Shirk,  54 
111.  408.  5  Am.  Rep.  122  ;  Independent  Ins.  Co.  v. 
Thomas.  104  Mass.  192;  Vllbac  v.  Riven.  28  Cal. 
410 :  Bank  v.  Van  Vleck,  49  Barb.  508 :  Luling  v. 
Atl.  Ins.  Co.  .50  Barb.  520 ;  51  N.  Y.  207 ;  Wright 
v.  .Jacobs,  61  Mo.  19. 

To  make  a  good  tender  there  must  be  actual  pro- 
duction of  the  money.  Ladd  v.  Patten,  6  U.  S.  1 
Crauch.  263;  Walker  v.  Brown.  12  La.  Ann.  266; 
Englander  v.  Rogers,  41  Cal.  420 :  Camp  v.  Simon, 
34  Ala.  126 :  Finch  v.  Brook.  1  BIng,  N.  C.  253  ; 
Bakeman  v.  Pooler,  15  Wend.  637 ;  Strong  v.  Blake, 
46  Barb.  228;  Steele  v.  Blees,  22  111.  643;  Alex- 
ander V.  Brown,  1  C.  &  P.  288. 

But  If  the  creditor  refuses  to  receive  It,  actual 

fror^'«ction  of  the  money  is  not  necessary.     Hazard 
3  Wall. 


v.  Lorine.  10  Cush.  267 :  Jackson  v.  Jacob.  3  BIng. 
N.  C.  869 ;  Appleton  v.  Donaldson,  3  Pa.  381  ; 
Donsriass  v.  Patrick.  3  Term.  683 :  Cornwell  v, 
Haleht,  21  N.  Y.  462 ;  unless  the  refusal  Is  made 
on  the  ground  of  a  claim  of  a  larger  sum.  Dunham 
V.  Jackson,  6  Wend.  22,  34  :  but  see  Black  v.  Smith, 
Peake.  88 ;  Cadman  v.  Lubbock.  5  T)owl.  &  R.  289 ; 
Rudolph  V.  Wa^'uer,  36  Ala.  698 ;  Thorne  v.  Mosher, 
20  N.  J.  Eq.  257. 

The  tender  must  be  unconditional.  If  accom- 
panied wllh  a  condition  that  a  receipt  shall  be 
f:lven,  or  that  the  money  shall  be  received  in  full, 
t  will  not  be  suHlcient.  Roosevelt  v.  Bull  Head 
Bank.  45  Barb.  579  ;  Wood  v.  Hitchcock.  20  Wend. 
47  :  Holton  v.  Brown.  18  Vt.  224  :  Thayer  v.  Brack- 
ets 12  Mass.  4,'>0 ;  Sanford  v.  Bulkier.  30  Conn. 
344 ;  Perkins  v.  Beck,  4  Cranch,  C.  C.  68 ;  I^ing  v. 
Meader.  1  Car.  &  P.  257 :  Richardson  v.  Jackson,  8 
M.  &  W.  298 ;  Clark  v.  Mayor  of  N.  Y.  1  Keyes.  9 ; 
Wood  V.  Hitchcock.  20  Wend.  47;  Draper  v.  HItt. 
43  Vt.  4.39 :  S.  C.  5  Am.  Rep.  292 ;  Nye  v.  Chase, 
50  Vt.  306. 

A  tender  of  part  of  entire  demand  Is  Inoperative. 
Dixon  V.  Clarke,  5  C.  B.  365:  5  Dowl.  &  L.  155; 
Helprey  v.  Chicago  R.  Co.  29  Iowa,  480;  Baker 
V.  Gasoue,  3  Strob.  35 ;  Searles  v.  Sadcrrove.  5  El. 
&  B.  639  :  Tracy  v.  Strong,  2  Conn.  6.^>9 ;  Thetford 
V.  Hubbard,  22  Vt.  440 ;  Boyden  v.  Moore,  5  Mass. 
365. 
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Supreme  Coubt  of  the  United  States. 


Dec.  Term, 


Ject  are  not  only  in  conflict  with  the  teachings 
of  all  the  statesmen  and  jurists  of  the  country 
up  to  a  recent  period,  and  at  variance  with  the 
uniform  practice  of  the  government  for  nearly 
three  quarters  of  a  century,  but  that  they  tend 
directly  to  break  down  the  barriers  which  sep- 
arate a  government  of  limited  power"  from  a 
f^ovemment  resting  in  the  unrestrained  will  of 
Congress. 

VVe  are,  therefore,  compelled  by  every  con- 
sideration of  duty  which  may  be  supposed  to 
govern  judicial  officers  on  this  Bench,  to  ex- 
press on  all  proper  occasions  our  dissent  from 
what  we  regard  as  a  wide  departure  from  the 
limitations  of  the  Constitution.  Those  limita- 
608*]  tions  must  be  preserved,  'or  our  govern- 
ment will  inevitably  drift  from  the  system  es- 
tablished b^  our  fathers  into  a  vast  centralized 
and  consolidated  government. 


W.  S.  HUNTINGTON  et  oZ.,  Plffs,  in  Err., 

V. 

STATE  OF  TEXAS; 
and 
FIRST  NATIONAL    BANK   OF   WASHING- 
TON et  oZ.,  Plffs,  in  Err,, 

V. 

SAME. 

Reason  for  advancing  causes  in  which  a  state 

is  party. 

It  Is  safflcient  reason  for  giving  preference  to 
cases  in  which  a  state  is  a  party,  that  the  money 
represented  by  the  bonds  sned  for  is  part  of  the 
scnool  fund,  and  is  very  much  wanted  for  the 
schools. 

[Nos.  429,  623.] 

Argued  Feb.  2,  1872.    Decided  Feb.  5,  1872. 

IN  EKROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Motion  to  advance.  The  case  sufficiently  ap- 
pears in  the  opinion. 

Messrs.  R.  T.  Merrick,  Geo,  Taylor,  and  T. 
J.  Biirant,  for  defendant  in  error,  in  support 
of  motion. 

Messrs.  W.  8.  Cow  and  J.  H*  Askton,  for 
plaintiffs  in  error,  contra, 

Mr,  C.  Gushing  for  Bank  of  Washington. 

Mr.  Chief  Justice  CluMe  delivered  the  opin- 
ion of  the  court: 

The  motion  to  advance  these  cases  is  made 
under  the  act  giving  priority  to  certain  cases 
in  which  a  state  is  a  party  in  the  courts  of  the 
United  States.  That  act  provides  that  it  shall 
be  the  duty  of  the  court,  on  sufficient  reasons 
shown,  to  f^ve  causes,  in  which  a  state  is  a 
party,  preference  and  priority  over  all  other 
civil  causes  pending  in  such  court  between  pri- 
vate parties.  The  question  presented  by  these 
cases  relates  to  the  right  of  the  state  of  Texas 
to  certain  bonds  of  the  United  States,  which 
are  said  under  the  decision  of  this  court  in 
Tewas  v.  White,  7  Wall.  700,  19  L.  ed.  227,  to  be- 
long to  the  state ;  and  it  is  stated  by  the  govern- 
or of  the  state  that  the  money  represented  by 
the  bonds  is  part  of  the  school  fund,  and  is  very 
much  wanted  for  the  schools.  This  seems  to  us 
•uffident  reason  for  advancing  the  causes. 

They  will,  therefore,  be  specially  assigned  for 
hearing  on  Monday,  the  4th  of  March,  unless 
the  counsel  agree  upon  a  different  day. 
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THE  TRUSTEES  OF  JEFFERSON  COLLEGE, 
IN  CANONSBURG,  IN  THE  COUNTY  OF 
WASHINGTON,  Pa.,  Plffs.  in  Err^ 

V. 

WASHINGTON   &  JEFFERSON   COLLEGE; 

and 
FRANCIS  J.  COLLIER  et  al.,  Plffs.  in  Err., 

V, 

SAME. 

and 

DAVID  C.  HOUSTON,   JOHN  JOHNSON  et 

al..  Plffs.  in  Err., 

V. 

THE  TRUSTEES  OF  JEFFERSON  COL- 
LEGE, IN  CANONSBURG,  IN  THE  COUN- 
TY OF  WASHINGTON,  Pa.,  and  Washing- 
ton  &  Jefferson  College. 

(See  8.  C.  "Pennsylvania  OoUege  Oases,"  18  Wall. 

190-222.) 

Amendment  to  charter,  when  does  not  impair 
the  obligation  of  the  oontra^it — legislative 
power  —  supplementary  act  —  contra4)ts  of 
scholarship,  alterations  in  charters. 

1.  A  statute  amending  a  charter  of  a  corporation 
passed  with  Its  assent,  and  dtily  accepted  by  a  cor- 
porate vote  as  an  amendment  to  the  charter,  does 
not  Impair  the  obligation  of  the  contract  of  the 
original  charter. 

2.  A  provision  in  a  charter  that  It  shall  not  be 
altered  in  anv  other  manner  than  by  an  act  of  the 
legislature.  Is  equivalent  to  an  express  reservation 
to  the  state  to  make  any  alterations  In  the  charter 
which  the  legislature  may  deem  expedient. 

8.  Where  an  act  uniting  two  colleges  was  valid, 
and  the  two  original  corporations  became  merged 
in  one,  neither  of  the  original  corporations  can 
thereafter  sue  for  any  cause  of  action. 

4.  A  sapplementary  act  passed  to  make  the  first 
act  available  is  within  the  provision  reserving 
power  to  the  legislature  contained  in  the  original 
charter. 

5.  Contracts  for  scholarships  made  with  the  trus- 
tees of  one  of  the  colleges  before  the  two  institu- 
tions were  united  In  one  corporation,  do  not  vary, 
change  or  modify  the  right  of  the  state  reserved 
in  such  charter  to  alter,  modify  or  amend  such 
charter. 

6.  The  existence  of  such  contracts  between  the 
corporation  and  individuals  would  not  inhibit  the 
legislature  from  altering,  modifying  or  amending 
the  charter  of  the  corporation  by  virtue  of  a  right 
reserved  to  that  effect,  or  with  the  assent  of  the 
corporation. 

7.  Charters  may  be  altered,  modified  or  amended 
In  all  cases  where  the  power  to  do  so  Is  reserved  in 
the  charter  or  in  some  antecedent  general  law. 

[Nos.  55,  56,  57.] 
Argued  Jan.  9,  1872.    Decided  Feb,  12,  1872. 

IN  ERROR  to    the    Supreme    Court    of  the 
State  of  Pennsylvania. 
The  cases  are  stated  by  the  court. 
They  were  argued  at  the  same  time,  by  the 
same  counsel. 

Messrs.  Geo.  W.  Wo<»dward,  James  Veech^ 
Oeo.  Sl&iras,  Jr.,  and  Boyd  Crumrine,  for 
the  plaintiffs  in  error.  (Abstract  of  the  brief 
in  the  case  of  Houston  et  al) : 

1.  The  complainants  are  holders  of  valid 
contracts  of  scholarship  issued  by  the  trustees 
of  Jefferson  College,  at  Canonsburg,  in  the 
County  of  Washington,  in  the  commonwealth 
of  Pennsylvania. 

2.  The  acts  of  assembly  of  the  state  of  Penn- 

Norn. — Constiiutionntity  of  law  altering  charter, 
as  impnirinff  ohliyation  of  contracts — see  note,  4  L. 
ed  U.  S.  644. 

Reserved  potcer  to  alter,  amend  or  repeal  ehar* 
ters—aee  note,  26  L.  ed.  U.  8.  961. 

80  U.  8. 


1871. 


Pennstltania  College  Cases. 
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sylvania,  dated  respectively  Mar.  4,  1865,  and 
Feb.  25,  1869,  providing  for  a  change  of  name, 
location  and  management  of  the  college,  im- 
pair the  obligation  of  said  contracts. 

The  alleged  acceptance,  by  the  board  of 
trustees,  of  the  said  acts  of  assembly,  is  not 
efficacious  to  preclude  or  estop  the  complain- 
ants from  complaining  of  the  infringements  of 
their  contracts,  and  from  invoking  the  protec- 
tion of  the  Constitution  of  the  United  States. 

The  position  contended  for  by  the  defend- 
ants in  error,  and  sustained  below  is,  that  even 
if  the  legislation  referred  to  does,  in  point  of 
fact,  overturn  or  impair  the  contracts  of  schol- 
arship, yet  the  holders  of  such  contracts  can- 
not be  heard  to  complain,  because  concluded 
by  the  act  of  the  trustees  of  Jefferson  college, 
in  acceptinf?  the  act  of  1865.  This  position  is 
put  upon  the  supposed  general  right  of  a  pri- 
vate corporation  to  surrender  its  franchises; 
and  the  case  of  Mumma  v.  Potomac  Co,  8  Pet. 
281,  is  relied  on  as  sustaining  the  doctrine. 

The  parties  to  the  contract  in  question  are 
the  trustees  of  Jefferson  college,  the  grantors 
and  the  subscribers  to  the  plan  of  endowment, 
the  grantees  named  in  the  several  scholarships. 
Now,  it  must  be  a  strange  state  of  the  law,  if 
one  of  said  parties,  the  Trustees,  can,  by  a  vol- 
untary dissolution,  escape  from  the  obligations 
of  their  contracts.  We  are  not  speaking  of  dis- 
solution caused  by  an  abandonment  of  their 
function,  because  we  suppose  it  will  be  conced- 
ed by  even  the  defendants  in  error,  that  in  such 
a  case,  successors  could  and  would  be  appointed 
to  fulfil  the  duties  of  the  recreant  trustees. 
Nor  are  we  speaking  of  such  a  case  of  dissolu- 
tion as  might  occur  if  proceedings  were  insti- 
tuted and  carried  throuch,  to  forfeit  corporate 
franchises  for  acts  of  abuse.  But  the  case  in 
hand  is  that  of  an  attempted  dissolution  by  pro- 
curinjif  and  accepting  an  act  of  assembly  dis- 
solving the  corporation. 

See  Von  Hoffman  v.  Qutncy,  4  Wall.  235,  18 
L.  ed.  403. 

But  even  if  the  general  rule  be  as  claimed, 
namely:  that  a  private  corporation  can,  by  pro- 
curing and  accepting  an  act  authorizing  this 
dissolution,  evade  the  obligation  of  its  contracts 
held  by  third  persons;  yet,  such  rule  cannot  be 
successfully  invoked  by  the  defendants  in  the 

5 resent  case,  because  the  board  of  trustees  of 
efferson  college  were  not  possessed  of  the 
power  to  accept  the  legislation  relied  upon.  Be- 
ing merely  trustees  and  not  the  owners  of  the 
college  fund,  their  powers  extend  to  its  preser- 
vation and  proper  application,  and  not  to  con- 
sent to  its  withdrawal  from  the  existing  bene- 
ficiaries. 

State  V.  Adams,  44  Mo.  570. 

The  managing  board  cannot  validate  any  im- 
proper change.   Allen  v.  McKeen,  1  Sumn.  300. 

We  also  may  cite  in  this  connection,  the  pro- 
vision contained  in  the  5th  section  of  the  origi- 
nal charter,  as  follows:  "And  the  constitu- 
tion of  the  said  college  herein  and  hereby  de- 
clnred  and  established,  shall  be  and  remain  the 
inviolable  constitution  of  the  said  college  for- 
ever, and  the  same  shall  not  be  altered  or  al- 
terable by  any  ordinance  or  law  of  the  said  trus- 
tees.** By  this  provision  it  is  plain,  the  trus- 
tees were  absolutely  disabled  from  assisting  in 
the  destruction  of  the  subject  of  their  trust. 

3.  The  power  to  alter,  reserved  to  the  legis- 
13  Wall. 


lature  of  Pennsylvania  in  the  5th  section  of  the 
act  incorporating  Jefferson  college,  does  not 
warrant  the  exercise  of  the  power  of  subvert- 
ing the  college,  and  bestowing  its  franchise 
and  property  upon  another  corporation. 

It  is  contended  that  the  act  of  assembly  can 
be  sustained  as  a  valid  exercise,  by  the  legis- 
lature, of  the  powers  reserved  in  the  5th  sec- 
tion of  the  original  charter  of  1802. 

To  this  proposition  our  answer  is  twofold. 
We  claim  first,  that  the  provision  cited  does 
not,  when  properly  construed,  confer  upon  or 
reserve  to  the  legislature  the  power  to  revoke 
and  resume  the  franchises  granted  by  the  act 
of  1802,  and  to  confer  them  and  the  property 
acquired  under  them  upon  a  new  and  different 
corporation;  and  second^  that  even  if  the  re- 
served power  be  construed  as .  authorizing  the 
legislature  to  overturn  Jefferson  college  and 
to  bestow  its  property  upon  another  institution 
so  far  as  the  state  and  Jefferson  college  are 
concerned,  yet  that  that  power  cannot  l^  con- 
stitutionally exercised  so  as  to  affect  subsisting 
rights  and  contracts  held  by  third  parties. 

That  a  power  to  alter  the  constitution  of  the 
college  is  not  a  power  to  revoke  and  destroy  it^ 
would  seem  too  plain  for  argument.  A  right 
to  alter  is  plainly  consistent  with  the  perpetual 
existence  of  the  college. 

Allen  V.  McKeen,  1  Sumn.  300;  Bage  v.  Dih 
lard,  15  B.  Mon.  340. 

Nor  can  it  be  successfully  maintained  that, 
because  the  supreme  court  of  Pennsylvania 
has  held  that  the  reservation  in  the  present  case 
does  not  confer  power  to  dissolve  and  destroy 
the  corporation,  the  Federal  court  is  thereby 
concluded  from  looking  at  the  reservation 
and  overruling  the  decision  of  the  court  below 
if  thev  deem  it  erroneous.  Butz  v.  Muscatine, 
8  Wail.  575,  19  L.  ed.  490. 

4.  But  conceding  that  the  reserved  power 
to  alter  is  equivalent  to  a  power  to  revoke;  that 
a  power  to  modify  is  the  same  thing  with  a  pow- 
er to  terminate  and  destroy;  yet,  we  contend 
that  while  then  the  exercise  of  such  a  reserved 
power  might  be  valid,  as  between  the  college^ 
and  the  state,  it  would  be  invalid  and  unconsti- 
tutional so  far  as  third  parties  holding  con- 
tracts thereby  affected  would  be  concerned.  The 
argument  urged,  that  the  holders  were  bound 
to  know  that  the  legislature  might  exercise  its 
reserved  power,  begs  the  question.  It  is  true 
that  they  were  bound  to  know  the  reserved  pow- 
er of  the  legislature;  but  they  also  had  knowl- 
edge of  the  limits  of  legislative  power^  and  the 
restraints  imposed  by  the  Constitution  of  the 
United  States  for  the  guaranty  and  protection 
of  contracts,  and  that  the  obligation  of  contracts 
was  sacred  and  beyond  the  reach  of  legislative 
action. 

R.  Co,  y,  Veazicy  39  Me.  381 ;  Com.  v.  Essea, 
Co.  13  Gray,  239;  Durfee  v.  R.  Co.  5  Allen,  230. 

Messrs.  ^JoHn  A.  Wills  and  J.  S.  Blaek 
for  defendants  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of   the   court: 

Jefferson  college  was  incorporated  on  the 
15th  of  January,  1802.  by  the  name  of  the 
Trustees  of  Jefferson  college  in  Canonsburg  in 
the  County  of  Washington,  for  the  education 
of  youth  in  the  learned  languages  and  the  arts, 
sciences  and  useful  literature.    By  the  ch*'^  - 
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it  was  declared  tliat  the  trustees  should  be  a 
body  politic  and  corporate,  with  perpetual  suc- 
cession, in  deed  and  in  law,  to  all  intents  and 
purposes  whatsoever,  and  that  the  constitution 
of  the  coUepe  "shall  not  be  altered  or  alterable 
by  any  ordinance  or  law  of  the  said  trustees, 
nor  in  any  other  manner  than  by  an  act  of  the 
legislature  of  the  commonwealth." 

Washinj^lon  college  was  incorporated  on  the 
210*]  28th  "of  March,  1806,  by  the  name  of 
The  Trustees  of  Washington  college  for  the 
education  of  youth  in  the  learned  and  foreign 
languages,  the  useful  arts,  sciences,  and  litera- 
ture, and  was  located  in  the  town  of  Washing- 
ton, seven  miles  distant  from  Jefferson  college, 
in  the  same  county. 

Experience  showed  in  the  progress  of  events 
that  the  interests  of  both  institutions  would  be 
promoted  in  their  imion,  and  the  friends  of 
both  united  in  a  common  effort  to  effect  that 
object.  Application  was  accordingly  made  to 
the  legislature  for  that  purpose,  and  on  the  4th 
of  March,  18C5,  the  legislature  passed  the  "act 
to  unite  the  colleges  of  Jefferson  and  Wash- 
ington, in  the  county  of  Washington,  and  to 
erect  the  same  into  one  corporation  under  the 
name  of  Washington  &  Jefferson  college." 
Enough  is  stated  in  the  preamble  of  the  act  to 
show  that  the  application  was  made  to  promote 
the  best  interests  of  both  institutions,  and  that 
the  legislative  act  which  is  the  subject  of  com- 
plaint was  passed  at  their  united  request  and 
to  sanction  the  union  which  their  respective 
trustees  had  previously  agreed  to  establish. 
Inconveniences  resulted  from  the  provisions 
contained  in  the  13th  section  of  the  act,  which 
impliedly  forbid  any  change  in  the  sites  of  the 
respective  colleges,  and  also  provided  that  the 
studies  of  certain  classes  of  the  students  should 
be  pursued  at  each  of  the  two  institutions,  and 
to  that  end  prescribed  certain  rules  for  appro- 
priating to  each  certain  portions  of  the  income 
derived  from  the  funds  of  the  institution,  and 
the  manner  in  which  the  same  should  be  ex- 
pended and  applied  by  the  trustees.  Such  em- 
barrassments increasing,  the  legislature  passed 
a  supplementary  act,  providing  that  the  sev- 
eral departments  of  the  two  colleges  should  be 
closely  united,  and  that  the  united  institution 
should  be  located  as  therein  prescribed.  Meas- 
ures were  also  prescribed  in  the  same  act  for 
determining  the  location  of  the  united  institu- 
tion, and  it  appears  that  those  measures,  when 
carried  into  effect,  resulted  in  fixing  the  loca- 
tion at  Washington  in  the  county  of  the  same 
name.  Certain  parties  are  dissatisfied  with  the 
211*J  new  arrangement,  and  *it  appears  that, 
on  the  24th  of  August,  18C9,  three  bills  in  equity 
were  filed  in  the  state  court,  praying  that  the 
last-named  act  of  the  legisl^^ture  may  be  de- 
clared null  and  void  as  repugnant  to  the  9th  ar- 
ticle of  the  Constitution  of  the  state,  and  to  the 
10th  section  of  the  1st  article  of  the  Federal 
Constitution.  Different  parties  complain  in 
each  of  the  several  cases,  but  the  subject-matter 
of  the  complaint  involves-substantially  the  same 
considerations  in  all  the  cases.  Those  complain- 
ing in  the  first  case  are  the  trustees  of  Jefferson 
college.  Complainants  in  the  second  case  are 
certain  members  of  the  board  of  trustees  of 
Washington  &  Jefferson  college,  who  oppose 
the  provisions  of  the  act  of  the  26th  of  Feb- 
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ruary,  1869,  and  deny  that  the  board  of  trus- 
tees, even  by  a  vote  of  two  thirds  of  the  mem- 
bers, as  therein  required,  can  properly  remove 
the  college  or  dispose  of  the  college  building 
as  therein  contemplated.  Objections  are  made 
by  the  complainants  in  the  last  case  to  both  the 
before-mentioned  acts  of  the  legislature,  and 
they  claim  the  right  to  ask  the  interposition  of 
the  court,  upon  tlie  ground  that  they  are  own- 
ers of  certain  scholarships  in  Jefferson  college, 
as  more  fully  set  forth  in  the  bill  of  complain- 
ant, and  they  pray  that  both  of  the  said  acts 
of  assembly  may  be  declared  null  and  void  for 
the  same  reasons  as  those  set  forth  in  the  other 
two  cases. 

I.  Examination  of  these  cases  will  be  made 
in  the  order  they  appear  on  the  calendar,  com- 
mencing with  the  case  in  which  the  trustees  of 
Jefferson  college  are  the  complainants.  They 
bring  their  bill  of  complaint  against  the  two 
colleges  as  united,  under  the  first  act  of  as- 
sembly passed  for  that  purpose.  Service  was 
made  and  the  respondents  appeared  and  pleaded 
in  bar  that  the  complainants,  as  such  trustees, 
duly  accepted  the  act  of  assembly  creating  the 
union  of  the  two  institutions  and  that,  having 
accepted  the  same,  they,  as  a  corporation,  be- 
came dissolved  and  ceased  to  exist,  and  have 
no  authority  to  maintain  their  bill  of  com- 
plaint. Apart  from  the  plea  in  bar  they  also 
filed  an  answer,  but  as  the  whole  issue  is  pre- 
sented in  the  plea  in  bar  it  will  not  be  neces- 
sary to  enter  into  those  details.  Opposed  to 
that  plea  *is  the  replication  of  the  com-  [*212 
plainants,  in  which  they  deny  the  allegation 
that  they,  as  a  corporation,  became  dissolved,  or 
that  they  ceased  to  exist  as  alleged  in  the  plea 
in  bar,  and  renew  their  prayer  for  relief.  Both 
parties  were  heard,  and  the  supreme  court  of 
the  state  entered  a  decree  for  the  respondents, 
dismissing  the  bill  of  complaint.  Decrees  for 
the  respondents  were  also  entered  in  the  other 
two  cases,  and  the  respective  complainants  sued 
out  writs  of  error  under  the  25th  section  of  the 
judiciary  act,  and  removed  the  respective 
causes  into  this  court  for  re-examination. 

Whether  the  act  of  assembly  in  question  in 
this  case  is  or  is  not  repugnant  to  the  Constitu- 
tion of  the  state  is  conclusively  settled  against 
the  complainants  by  the  decision  in  this  very 
case,  and  the  question  is  not  one  open  to  re- 
examination in  this  court,  as  it  is  not  one  oi 
Federal  cognizance  in  a  case  brought  here  by  a 
writ  of  error  to  a  state  court.  Nothing,  there- 
fore, remains  to  be  examined  but  the  second 
question  presented  in  the  pleadings,  which  is, 
whether  the  supplementary  act  of  assembly 
uniting  the  two  institutions  and  providing  that 
there  should  be  but  one  location  of  the  samt 
for  any  purpose,  impairs  the  obligation  of  the 
contract  between  the  state  and  the  corporation 
of  Jefferson  college,  as  created  by  the  oriirinal 
charter;  or,  in  other  words,  whether  it  is  re- 
pugnant to  the  10th  section  of  the  1st  article. of 
the  Federal  Constitution. 

Corporate  franchises  granted  to  private  cor- 
porations, if  duly  accepted  by  the  corporators, 
partake  of  the  nature  of  legal  estates,  as  the 
grant  under  such  circumstances  becomes  a  con- 
tract within  the  protection  of  that  clause  of  the 
Constitution  which  ordains  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  con- 
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tracts.  Dartmonih  Coll.  v.  Woodward,  4  Wheat. 
700.  Charters  of  private  corporations  are  re- 
garded as  executed  contracts  between  the  gov- 
ernment and  the  corporators,  and  the  rule  is 
well  settled  that  the  legislature  cannot  repeal, 
213*"]  impair,  or  alter  such  a  *charter  against 
the  consent  or  without  the  default  of  the  corpo- 
ration judicially  ascertained  and  declared. 
Fletcher  v.  Peck,  6  Cranch,  136;  Terrett  v.  Tay- 
lor, 9  Cranch,  51.  Of  course  these  remarks  apply 
only  to  acts  of  incorporation  which  do  not  con- 
tain any  reservations  or  provisions  annexing 
conditions  to  the  charter  niodifying  and  limit- 
ing the  nature  of  the  contract.  Casfes  often  arise 
where  the  legislature,  in  granting  an  act  of  in- 
corporation for  a  private  purpose,  either  make 
the  duration  of  the  charter  conditional,  or  re- 
serve to  the  state  the  power  to  alter,  modify,  or 
repeal  the  same  at  pleasure.  Where  such  a  pro- 
vision is  incorporated  in  the  charter,  it  is  clear 
that  it  qualifies  the  grant,  and  that  the  subse- 
quent exercise  of  that  reserved  power  cannot  be 
regarded  as  an  act  within  the  prohibition  of 
the  Constitution.  -Such  a  power  also,  that  is, 
the  power  to  alter,  modify  or  repeal  an  act  of 
incorporation,  is  frequently  reserved  to  the 
state  by  a  general  law  applicable  to  all  acts  of 
incorporation,  or  to  certain  classes  of  the  same, 
as  the  case  may  be,  in  which  case  it  is  equally 
clear  that  the  power  may  be  exercised  whenever 
it  appears  that  the  act  of  incorporation  is  one 
which  falls  within  the  reservation  and  that  the 
charter  was  granted  subsequent  to  the  passage 
of  the  general  law,  even  thougn  the  charter 
contains  no  such  condition  nor  any  allusion  to 
such  a  reservation.  Dartmouth  Coll.  v.  Wood- 
tpard,  4  Wheat.  708;  Qen.  Hosp.  v.  Tna.  Co.  4 
Gray,  227;  Suydam  v.  Moore,  8  Barb.  358; 
Ang.  &  Ames,  Corp.  (9th  ed.)  §  767,  p.  787. 
Reservations  in  such  a  charter,  it  is  admitted, 
may  be  made,  and  it  is  also  conceded  that 
where  they  exist  the  exercise  of  the  power  re- 
served by  a  subsequent  legislature  does  not  im- 
pair the  obligation  of  the  contract  created  by 
the  originr-1  act  of  incorporation.  Subsequent 
legislation  altering  or  modifying  the  provisions 
of  such  a  charter,  where  there  is  no  such 
reservation,  is  certainly  unauthorized  if  it  is 
prejudicial  to  the  rights  of  the  corporators,  and 
was  passed  without  their  assent,  but  the  con- 
verse of  the  proposition  is  also  true,  that  if  the 
new  provisions  altering  and  modifying  the 
charter  were  passed  with  the  assent  of  the  cor- 
214*]  poration  and  they  were  duly  accepted  *by 
a  corporate  vote  as  amendments  to  the  original 
charter,  they  cannot  be  regarded  as  impairing 
the  obligation  of  the  contract  created  by  the 
original  charter.  Mumma  v.  Potomac  Co.  8 
Pet.  286;  Dartmouth  Coll.  v.  Woodward,  4 
Wheat.  712;  8lee  v.  Bloom,  19  Johns.  474; 
Riddle  v.  Locks  and  Can.  7  Mass.  185;  McLaren 
V.  Pennington,  1  Paige,  Ch.  107;  Lincoln  d 
Ken.  Bk.  v.  Richardson,  1  Me.  79;  Monongahela 
Nav.  Co.  V.  Coon,  6  Pa.  St.  379 ;  Com.  v.  Cullen, 
13  Pa.  St.  133;  Sprague  v.  III.  Riv.  R.  Co.  19 
111.  i74;  Joy  v.  Jackson  Co.  11  Mich.  155.  Pri- 
vat«  charters,  or  such  as  are  granted  for  the  pri- 
vate benefit  of  the  corporators,  are  held  to  be 
contracts  because  they  are  based  for  their  con- 
sideration on  the  liabilities  and  duties  whicli 
the  corporators  assume  by  accepting  the  terms 
therein  specified,  and  the  grant  of  the  franchise 
13  Wall.  U.  S.  Book  20. 


on  that  account  can  no  more  be  resumed  by 
the  legislature  or  its  benefits  diminished  or  im- 
paired without  the  assent  of  the  corporators 
than  any  other  grant  of  property  or  legal  estate, 
unlea.s  the  right  to  do  so  is  reserved  in  the  acc 
of  incorporation  or  in  some  general  law  of  the 
state  which  was  in  operation  at  the  time  the 
charter  was  granted.  Cool.  Const.  Lim.  279; 
Binghamton  Bridge  Case,  3  Wall.  51,  18  L.  ed. 
137;  Piqua  Bank  v.  Knoop,  16  How.  369;  Vin- 
cennes  Univ.  v.  Indiana,  14  How.  268;  Planters* 
Bk.  V.  Sharp,  6  How.  301. 

Apply  those  principles  to  the  case  under  con- 
sideration, and  it  is  quite  clear  that  the  decision 
of  the  state  court  was  correct,  as  the  5th  section 
of  the  charter,  by  necessary  implication,  re- 
serves to  the  state  the  power  to  alter,  modify 
or  amend  the  charter  without  any  prescribed 
limitation.  Provision  is  there  made  that  the 
constitution  of  the  college  shall  not  be  altered 
or  alterable. by  any  ordinance  of  law  of  the 
trustees,  "nor  in  any  other  manner  than  by  an 
act  of  the  legislature  of  the  commonwealth," 
which  is  in  all  respects  equivalent  to  an  expiess 
reservation  to  the  state  to  make  any  alterations 
in  the  charter  which  the  legislature  in  its  wis- 
dom may  deem  fit,  just,  and  expedient  to  enact, 
and  the  donors  of  the  institution  are  as  much 
bound  by  that  provision  as  the  trustees.  R.  v. 
Dudley,  14  N.  Y.  354;  Plank  Road  v.  Thatcher, 
11  N.  Y.  102. 

•Suppose,  however,  the  fact  were  oth-  [*21fi 
erwise,  still  the.  respondents  must  prevail,  as  it 
is  admitted  thQrt  the  complainants  accepted  the 
act  passed  to  unite  the  two  colleges  and  to  erect 
the  same  into  one  corporation,  which  supports 
to  every  intent  the  respondents'  plea  in  bar  and 
utterly  disproves  the  allegations  of  the  com- 
plainants* replication  denying  that  the  com- 
plainant corporation  was  dissolved  before  their 
bill  of  complaint  was  filed.  Doubts  have  often 
been  expressed  whether  a  private  corporation 
can  be  dissolved  by  the  surrender  of  its  cor- 
porate franchise  into  the  hands  of  the  govern- 
ment, but  the  question  presented  in  this  case  is 
not  of  that  character,  as  the  act  of  the  legisla- 
ture uniting  the  two  colleges  did  not  contem- 
plate that  either  college  as  an  institution  of 
learning  should  cease  to  exist,  or  that  the  funds 
of  either  should  be  devoted  to*  any  other  use 
than  that  described  in  the  original  charters.  All 
that  was  contemplated  by  the  act  in  question 
was  that  the  two  institutions  should  be  united 
in  one  corporation,  as  requested  by  the  friends 
and  patrons  of  both,  that  tney  might  secure 
greater  patronage  and  be  able  to  extend  their 
usefulness  and  carry  put  more  effectually  the 
great  end  and  aim  of  their  creation.  Author- 
ized as  the  act  of  the  legislature  was  by  the 
reservation  contained  in  the  original  charter, 
and  sanctioned  as  the  act  was  by  having  been 
adopted  by  the  corporators,  it  is  clear  to  a 
demonstration  that  the  act  uniting  the  two  col- 
leges was  a  valid  act,  and  that  the  two  orig- 
inal corporations  became  merged  in  the  one 
corporation  created  by  the  amendatory  and 
enabling  act  passed  for  that  purpose,  and  that 
neither  of  the  original  corporations  is  compe- 
tent to  sue  for  any  cause  of  action  subsequent 
in  date  to  their  acceptance  of  the  new  act  of 
incorporation.  Revere  v.  Copper  Co.  15  Pick. 
361;  Atty.  Gen.  v.  Clergy  8oo.  10  Rich.  Eq.  604. 
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II.  Sufficient  has  already  been  remarked  to 
show  that  the  cage  of  the  dissenting  trustees  of 
the  new  corporation,  which  is  the  second  caBe, 
is  «70verned  by  the  same  principles  as  the  pre- 
ceding case.     They  admit  that  the  act 'of  the 
216*]   legislature  uniting  the  two  colleges  in 
one  corporation  was  duly  accepted  by  the  orig- 
inal corporators,  and  they  also  admit  in  effect 
that  it  IS  a  valid  law.    Express  provision  was  i  ^  i 
therein  made  that  the  two  colleges  should  be 
united  in  one  corporation  by  the  name  of  Wash- 
ington &  Jefferson  college,  and  that  the  new 
corporation  should  possess  and  enjoy  all  the  ca- 
pacities,   powers,    privileges,    immimities,  and 
franchises  which  were  possessed  and  enjoyed 
by  the  original  instituuons  and  the  trustees 
thereof  "with  such  enlargements  and  subject  to 
such  changes  therein  as  are  made  by  this  act." 
Accepted  as  that  act  was  by  the  trustees  of  the 
original  institutions,  they  not  only  ratified  the 
reservation  contained  in  tne  6th  section  of  the 
eharter  of  Jefferson  college,  but  they  in  ex- 
press terms  adopted  the  changes  made  in  the 
amended  charter  uniting  the  two  institutions 
in  one  corporation. 

Viewed  in  the  light  of  these  suggestions,  the 
present  case  stands  just  as  it  would  if  the  res- 
ervation contained  in  the  original  charter  had  i 
been  in  terms  incorporated  into  the  new  char-  I 
ter  uniting  the  two  institutions  into  one  cor- 
poration, which  the  complainants  in  this  case 
admit  is  a  valid  act  of  the  legislature.     Such 
an  admission,  however,  is  not  necessary  to  es- 
tablish that  fact,  as  the  act  was  passed  by  the 
assent  of  the  two  corporations  and  in  pursu- 
ance of  the  reserved  power  to  that  effect  con- 
tained in  the  original  charter  of  the  corporation 
to  which  the  complaining  corporators   in  the 
preceding  case  belonged.    Grant  that  the  pow- 
er existed  in  the  legislature  to  pass   the   ad 
uniting  the  two  institutions,  and  it  follows  thai 
the  supplementary  act  which  was    passed   tn 
render  the  first  act  practically  available,  is  als< 
a  rightful  exercise  of  legislative  authority,  a. 
it  is  clear  that  substantially  the  same  reserva 
tion  is  contained  m  the  act  providing  for  th 
union  of  the  two  institutions  as  that  container 
in  the  original  charter  bv  virtue  of  which  th 
act  was  passed  uniting  the  two  institutions  i 
one  corporation.    Bai^  v.  Hollister,  26  N.  \ 
112;  Sherman  v.  Smith,  1  Black,  687,  17  L.  e< 
163.    Tested  by  these  considerations,  the  coiu 
217*]  here  is  of  the  opinion  that  *the  dec 
sion  of  the  state  court  in  the  second  case  is  aii 
cofirect. 

III.  Plans  of  various  kinds  were  devised  \ 
the  trustees  of  Jefferson  college  and  put  : 
operation  for  the  endowment  of  the  institutioi 
and,  among  others,  was  the  plan  of  estal>lis 
ing  what  was  called  scholarships,  "whereby 
contributor  on  payment  of  $26  became  entitl 
to  tuition  for  one  person  for  a  prescrib 
period,  called  a  right  to  a  single  scholarshi 
or,  on  payment  of  960^  to  a  family  scholarshi 
or,  on  payment  of  $100,  to  tuition  for  thii 
years;  or,  on  payment  of  $400,  to  &  perpeti 
scholarship,  to  be  designated  by  whate^ 
name  the  contributor  might  select.  Contra 
of  the  kind  were  outstanding  at  the  respect 
times  when  each  of  the  two  acts  of  the  le( 
lature  in  question  was  passed,  and  the  o< 
plainants  in  the  third  case  are  owners  of  m 
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corpcration  do  not  vary  or  in  any  manner 
change  or  modify  the  relation  between  the 
state  and  the  corporation  in  respect  to  the 
rif?ht  of  the  state  to  alter,  modify,  or  amend 
819*]  such  a  charter,  *as  the  power  to  pass 
such  laws  depends  upon  the  assent  of  the  corpo- 
ration or  upon  some  reservation  made  at  the 
time,  as  evidenced  by  some  pre-existing  general 
law  or  by  an  express  provision  incorporated  into 
the  charter.  Cases  arise,  undoubtedly,  where  a 
court  of  equity  will  enjoin  a  corporation  not  to 
proceed  under  an  amendment  to  their  charter 
passed  by  their  assent,  as  where  the  Effect  would 
lie  to  enable  the  corporation  to  violate  their 
contracts  with  third  persons,  but  no  such  ques- 
tion is  here  presented  for  the  decision  of  this 
court,  nor  can  it  ever  be  imder  a  writ  of  error 
to  a  state  court.  Questions  of  that  kind  are 
addressed  very  largely  to  the  judicial  discretion 
of  the  court,  and  create  the  necessity  for  in* 
quiry  into  the  facts  of  the  case  and  for  an  ex- 
amination into  all  the  surrounding  circum- 
stances. Hascall  v.  Madison  Univ,  8  Barb. 
174.  Beyond  doubt  such  a  question  may  be 
presented  in  the  circuit  court  in  the  exercise  of 
its  jurisdiction,  concurrent  with  the  state  courts, 
but  it  is  clear  that  such  a  question  can  never  be 
brought  here  for  re-examination  by  a  writ  of 
error  to  a  state  court,  as  such  a  writ  only  re- 
moves into  this  court  the  questions,  or  some  one 
of  the  questions,  described  in  the  25th  section 
of  the  ludiciary  act.  Ward  v.  8oc.  Attya,  1 
Coll.  Ch.  377.  Considerations  of  that  kind 
must,  therefore,  be  dismissed,  as  the  only  ques- 
tion presented  for  decision  is  whether  the  acts 
of  the  legislature  mentioned  in  the  bill  of 
complaint  impair  the  obligation  of  the  con- 
tracts for  scholarship  made  by  the  complain- 
ants with  the  trustees  of  Jefferson  college. 

Decided  cases  are  referred  to  in  which  it  is 
held  that  the  trustees  of  such  an  institution, 
where  the  terms  of  the  charter  amoimt  to  a 
contract  and  the  charter  contains  no  reservation 
of  a  right  to  alter,  modify  or  amend  it,  cannot 
consent  to  any  change  in  the  charter  made  by 
the  legislature,  which  contemplates  a  diversion 
of  the  funds  of  the  institution  to  any  other  pur- 
pose than  that  described  and  declared  in  the 
orifirinal  charter.  All  or  nearly  all  of  such  de- 
cisions are  based  on  a  state  of  facts  where  an  at- 
220*]  tempt  was  made  to  take  *the  control  of 
such  an  institution  from  one  religious  sect  or  de- 
nomination and  to  give  the  control  of  it  to  an- 
other and  a  different  sect  or  denomination,  in 
violation  of  the  intent  and  purpose  of  the  orig- 
inal donors  of  the  institution.  State  v.  Adams, 
44  Mo.  670.  Questions  of  that  kind,  however,  are 
not  involved  in  the  present  record,  nor  do  the 
court  intend  to  express  any  opinion  in  respect  to 
such  a  controversy.  Charters  of  the  kind  may 
certainly  be  altered,  modified,  or  amended  in  all 
'cases  where  the  power  to  pass  such  laws  is  re- 
served in  the  charter  or  in  some  antecedent  gen- 
eral law,  nor  can  it  be  doubted  that  the  assent 
of  the  corporation  is  sufficient  to  render  such 
legislation  valid,  unless  it  appears  that  the  new 
legislation  will  have  the  effect  to  change  the 
control  of  the  institution,  or  to  divert  the  fund 
of  the  donors  to  some  new  use  inconsistent  with 
the  intent  and  purpose  for  which  the  endow- 
ment was  originally  made.  Pa.  R.  Co.  v. 
Canal  Comr's.  21  Pa.  St.  22.  Consent  of  the 
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corporation,  it  is  conceded,  is  sufficient  to  war- 
rant alteration,  modification,  and  amendments 
in  the  charters  of  moneyed,  business,  and  com- 
mercial corporations,  and  it,  is  not  perceived 
that  the  question  presented  in  this  record  stands 
upon  any  different  footing  from  such  as  arise 
out  of  legislation  of  that  character,  as  the  prin- 
cipal objection  to  the  legislation  in  question  is 
that  the  removal  of  Jefferson  college  to  the 
newly  selected  location  exposes  the  complain- 
ants, as  owners  of  the  scholarships,  to  increased 
expense  and  to  additional  inconvenience.  Allen 
V.  McKeen,  1  Sumn.  299.  They  do  not  pretend 
that  the  effect  of  the  new  legislation  will  be  to 
lessen  the  influence  and  usefulness  of  the  col- 
lie, or  to  divert  the  funds  to  a  different  pur- 
pose from  that  which  was  intended  by  the  do- 
nors, nor  that  it  will  have  the  effect  to  chango 
the  character  of  the  instituti<m  from  the  origi- 
nal purpose  and  design  of  its  founders.  Pre- 
tenses of  the  kind,  if  set  up,  could  not  be  sup« 
ported,  as  the  whole  record  shows  that  the  two 
acts  of  assemblv  were  passed  at  the  earnest 
solicitation  of  the  patrons  of  the  two  institu- 
tions as  well  as  at  the  request  of  the  respective 
boards  of  trustees. 

*Even  suppose  that  the  consent  Of  the  [*221 
corporation  is  no  answer  to  the  objections  of  the 
complainants,  still  the  decree  of  the  state  court 
must  be  affirmed,  as  it  is  clear  that  the  reserva- 
tion in  the  charter  fully  warranted  the  legisla- 
ture in  passing  both  the  acts  which  are  the  .sub- 
ject of  complaint.  People  v.  Manhattan  Co.  9 
Wend.  351;  Roxhury  v.  R.  Co.  6  Cush.  424; 
White  V.  R.  Co.  14  Barb.  559.  Suggestion 
may  be  made  that  the  reservation  even  in  the 
original  charter  is  not  expressed  in  direct  terms, 
but  the  terms  are  the  same  as  those  employed 
in  the  charter  which  was  the  subject  of  judicial 
examination  in  the  case  of  Com.  v.  Bonsall,  3 
Whart.  566,  which  was  decided  more  than 
thirty  years  ago  by  the  supreme  court  of  the 
state.  Provision  was  made  in  the  charter  in 
that  case  that  the  constitution  of  a  certain 
public  school  should  not  be  altered  or  alterable 
by  any  laws  of  the  trustees,  or  in  any  other 
manner  than  by  an  act  of  the  legislature  of  this 
state.  When  incorporated  the  charter  of  the 
school  provided  that  the  'trustees  should  be 
chosen  by  such  persons  as  had  contributed  or 
should  contribute  to  the  amount  of  forty  shil- 
lings for  the  purposes  of  the  corporation.  Pur- 
suant to  the  petition  of  the  trustees  the  legis- 
lature passed  an  act  which  re|>ealed  that  clause 
of  the  charter,  and  provided  that  all  the  citi- 
zens residing  within  the  limits  of  the  township 
should  be  entitled  to  vote  at  all  such  elections, 
and  the  supreme  court  of  the  state  held  unani- 
mously that  the  act  of  assembly  was  a  valid 
act,  even  though  it  was  not  accepted  by  the 
corporation.  Reference  is  made  to  that  ease 
to  show  that  the  clause  in  the  charter  of  Jef- 
ferson college,  called  the  reservation,  furnished 
complete  authority  to  alter,  modify,  or  amend 
the  charter,  and  certainly  it  must  be  conceded 
that  that  case  is  a  decisive  authority  to  that 
point.  State  v.  Miller^  31  N.  J.  (Law)  521; 
Story  V.  Jersey  City,  16  N.  J.  13. 

Controlled  by  these  reasons,  the  court  is  of 
the  opinion  that  the  act  imiting  the  two  colleges 
in  one  corporation  was  a  valid  act  even  as 
against  the  complainants  in  the  third  case. 
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rrhey  complain  also  of  the  supple-  [*222 
mentary  act,  but  they  hardly  contend  that  the 
legislature,  in  passing  the  act  to  unite  the  two 
institutions,  parted  with  any  power  which  wa? 
reserved  in  the  original  charter  of  Jefferson  col 
lege  to  enact  any  proper  law  to  alter,  modif> 
or  amend  the  act  providing  for  that  union.  Ex 
tended  argument  upon  that  topic  does  not  seem 
to  be  necessary,  as  there  is  not  a  word  in  the  act 
which  favors  such  a  construction  or  which  give? 
such  a  theory  the  slightest  support.  Proper  caro 
was  taken  by  the  legislature  to  protect  the 
rights  of  these  complainants  by  incorporating 
into  the  act  uniting  the  two  colleges,  a  pro 
vision  that  the  new  corporation  should  dis- 
charge and  perform  those  liabilities  without 
diminution  or  abatement.  Such  contracts  were 
made  with  the  trustees,  and  not  with  the  state, 
and  it  is  a  mistake  to  suppose  that  the  ex- 
istence of  such  a  contract  between  the  corpora- 
tion and  an  individual  would  inhibit  the  l^s- 
lature  from  altering,  modifying,  or  amending 
the  charter  of  the  corporation  by  virtue  of  a 
right  reserved  to  that  effect,  or  -with  the  as- 
sent of  the  corporation,  if,  in  view  of  all  the 
circumstances,  the  legislature  should  see  fit 
to  exercise  that  power. 

The  decree  in  each  case  is  affirmed. 


!•]  •PINCKNEY  C.  BETHELL,  Plff.  in  Err., 

V. 

EDWARD  BIATHEWS. 

(See  &  C  13  WalL  1-3.) 

Party  cannot  object  to  rulings  in  his  o%pn  fa- 
vor— insufficient  statement  of  facts, 

1.  A  plaintiff  in  error  cannot  take  advantage  of 
mlings  upon  exceptions  In  hia  own  favor,  even  If 
wroneouB. 

2.  A  sUtement  of  facts  signed  by  counsel  cannot 
1»  noticed  upon  error. 

[No.  97.] 
Argued  Feb,  7,  1872,       Decided  Feb,  It,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  suit  was  conunenced  in  one  of  the  state 
courts  of  Louisiana  in  the  city  of  New  Orleans 
by  the  plaintiff  in  error,  a  citizen  of  Louisiana, 
against  the  defendant,  Edward  Mathews,  a 
citizen  of  New  York. 

The  defendant,  on  first  entering  his  appear- 
ance in  the  state  court,  petitioned  to  have  the 
cause  transferred,  under  the  12th  section  of  the 
judiciary  act  of  1789,  to  the  circuit  court  of 
the  United  States  for  the  district  in  which  the 
state  court  was  held. 

The  proper  formalities  having  been  eompHed 
with,  the  cause  was  transferred. 

The  petition  filed  by  the  plaintiff  in  error 
daimed  from  the  defendant  $10,000  with  in- 
terest, being  the  aggregate  amount  of  two  prom- 
issory notes  for  $5,000  each,  drawn  by  John  S. 
Chambliss,  of  Wilkinson  county.  Miss.,  the  one 
dated  New  Orleans,  Jan.  26,  1861,  payable  Nov. 
1,  1861.  to  the  order  of,  and  indorsed  by,  Brander 
k  Hubbard ;  the  other  dated  Port  Gibson.  Miss., 
Oct.  4,  1861,  payable  six  months  after  date  to 
liiB  own  order,  and  indorsed  by  said  Chambliss, 
Brander  k  Hubbard,  in  liquidation,  and  Bran- 
der, Chambliss,  k  Co. 

June  24, 186S»  the  case  came  up  for  trial,  and. 


'fter  hearing  evidence  and  argument,  the  coun 
rave  judgment  against  the  defendant  for  the 
um  of  $5,000,  with  interest  from  Nov.  1,  1861, 
*nd  judgment  in  his  favor  on  the  notes  for 
5.000  dated  Oct.  4,  1861,  payable  six  months 
'fter  date. 

But  this  was  set  aside  and  a  new  trial  or- 
dered. 

By  written  agreement  between  the  parties, 
rial  by  jury  was  waived  and  the  case  tried  by 
Jie  court  alone. 

After  hearing  evidence  and  argument,  the 
court  gave  jud^nent  in  favor  of  the  defendant 
in  full. 

From  this  judgment  the  case  has  been  brought 
Uy  writ  of  error  by  the  plaintiff  to  this  court, 
A  paper  purporting  to  be  a  statement  of  facta, 
is  found  copied  into  the  record. 

There  are  in  the  record  six  bills  of  exception, 
taken  in  the  progress  of  the  cause,  all  by  de- 
fendant below  and  defendant  in  error  here. 

Messrs.  Miles  Taylor  and  Charles  N,  Morse 
for  plaintiff  in  error. 

Mr,  Tboaams  J.  I>«ramt  for  defendant  in 
error. 

Mr.  Chief  Justice  Cliase  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  to  recover  the  amount  of  two 
promissory  notes,  and  a  written  stipulation 
signed  by  the  parties  was  filed,  waivini;  a  jury 
and  submitting  the  cause  for  trial  by  the  court. 

The  record  shows  six  bills  of  exceptions,  all 
by  the  defendant,  to  testimony  offered  by  the 
plaintiff,  and  all  overruled.  There  is  also  a 
statement  of  facts  filed  on  the  10th  of  June, 
1870,  and  signed  by  the  attorneys  of  the  par- 
ties. The  judgment  had  been  rendered  on  the 
2d  of  May  pr^eding. 

It  has  been  often  decided  that  a  plaintiff  in 
error  cannot  take  advantage  of  rulings  upon 
exceptions  in  his  own  favor,  even  if  erroneous. 
Nor  can  a  statement  of  facts  signed  by 
'counsel  be  noticed  upon  error.  Oeneres  v.  ['S 
BonnemeTy  7  Wall.  664,  19  L.  ed.  227;  Aven- 
done  Y,  Oay,  8  Wall.  376,  19  L.  ed.  422;  Kear- 
ney Y.  Case,  ante,  395.  In  this  ease,  then,  not 
only  was  the  statement  so  signed,  but  it  does 
not  appear  to  have  been  made  and  filed  until 
after  the  judgment. 

There  is,  therefore,  no  error  in  the  record,  or 
none  of  which  we  can  take  notice. 

The  judgment  of  the  Circut*  Court  for  the 
District  of  Louisiana  must  be  affirmed. 


THE    NORWICH    k    NEW    YORK    TRANS- 
PORTATION CO.,  Plff.  in  Err,, 

V. 

JOHN  FLINT. 

(See  &  e  IS  WalL  S-e.) 
Evidence  proper  in  action  for  personal  injury  i 

A  passenger,  injured  during  a  wtUSe  on  a  steam- 
boat, may,  in  an  action  for  the  Injorj,  give  evidence 
to  show  the  manner  In  which  the  olBcnm  attended 
to  their  doty  while  the  disturbance  was  goin^  on, 
and  that  notice  of  its  prom^ss  was  commnnicated. 
the  time  that  it  continued,  and  the  degree  of  alarm 
It  was  calcoiated  to  excite. 

[No.  90.] 
Argued  Jan,  SO,  157?.      Decided  Feb,  12,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

SOU.  8. 
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The  case  is  stated  by  the  court. 

Messrs,  J.  Halsej  and  L.  F,  8,  Foster,  for 
plaintiff  in  error: 

The  evidence  was  inadmissible  for  the  pur- 
pose of  proving  the  state  of  affairs  on  deck 
prior  to  and  at  the  time  the  plaintiff  received 
his  injuries. 

1.  As  evidence  of  truth  of  the  words  spoken, 
it  was  mere  hearsay. 

2.  It  was  not  spoken  in  the  presence  and 
hearing  of  any  officer  of  the  boat.  It  was  rea 
inter  alios  acta. 

3.  It  was  not  addresed  to  any  agent  or  offi- 
cer of  the  defendant. 

4.  It  was  no  part  of  the  res  gestce. 

5.  The  declarations  were  not  admissible  as 
part  of  the  transaction.  What  is  the  transac- 
tion but  a  description  of  the  person  who  said 
the  words,  and  the  person  to  whom  they  were 
addressed  ? 

The  transaction,  in  and  of  itself,  was  noth- 
ing. The  great  danger  would  be,  that  if  the 
declarations  were  allowed  to  go  to  the  jury, 
and  counsel  were  allowed  to  comment  upon 
them  as  evidence  of  the  condition  of  affairs  on 
deck,  the  jury  would  regard  it  the  same  as  the 
sworn  evidence  of  an  eye-witness. 

In  the  conflicting  claims  of  the  parties  as  to 
the  true  character  of  the '  disturbance  among 
the  soldiers,  those  declarations  might  have  a 
controlling  influence  on  the  mind  of  the  jurors, 
and  the  issue  thus  be  found  upon  testimony  not 
under  oath,  and  from  witnesses,  whom  the  de- 
fendants had  no  opportunity  to  cross-examine. 

Messrs.  R.  E,  Dana  and  Child  d  Powers  for 
defendant  in  error. 

Mr.  Justice  Bradley  delivered  tne  opinion 
of  the  court: 

The  defendant  in  error,  who  was  plaintiff 
below,  brought  an  action  on  the  case  a^injst 
the  plaintiff  in  error,  to  recover  damages  for  an 
injury  received  by  him  in  June,  1864,  while!* 
a  passenger  on  their  steamboat  running  from 
New  London  to  New  York.  The  plaintiff,  with 
4*]  other  *passengers  from  Boston,  went  on 
board  of  the  boat  at  New  London  at  about  11 
o'clock  in  the  evening.  A  detachment  of  United 
States  soldiers,  about  sixty  in  number  were  on 
board  and  were  behaving  in  a  disorderly  and 
riotous  manner,  having  overpowered  their  sen- 
tries and  rushed  to  the  after  deck  set  apart  for 
passengers.  A  portion  of  the  detachment  which 
had  been  assigned  as  a  guard  over  the  rest  were 
armed,  and  in  the  miUe  a  musket  was  thrown 
upon  the  deck  and  discharged,  and  the  ball 
entered  the  plaintiff's  foot,  injuring  him  severe- 
ly. His  action  is  based  on  a  charge  of  negli- 
gence on  the  part  of  the  defendants,  in  not  pro- 
viding against  and  quelling  the  disturbance. 
At  the  trial  of  the  cause,  after  considerable 
evidence  had  been  adduced,  tending  to  show  the 
transaction  which  occurred  on  the  boat  at  the 
time  of  the  injury,  the  plaintiff  offered  in  evi- 
dence and  the  court  received  testimony  of  cer- 
tain passengers,  who  testified  that  after  they 
had  gone  down  to  the  dining  saloon  and  were 
at  the  table,  a  man  in  military  imiform,  whom 
they  supposed,  from  the  stripes  on  his  arm,  to 
be  a  sergeant,  came  into  the  saloon  and  saluted 
an  officer  in  uniform,  whom  they  supposed  to 
be  a  lieutenant,  and  who  was  sitting  at  the 
table  with  another  officer,  whom,  from  his  uni- 
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form,  they  supposed  to  belong  to  the  navy,  and 
said  to  him:  "There  is  a  row  on  deck  and  I 
cannot  suppress  it;"  that  the  officer  addressed, 
replied:  "Mind  your  orders;"  that  the  sergeant 
said:  "I  am  afraid  that  some  one  will  be  hurt;" 
that  the  officer  replied :  "You  have  your  orders ; 
mind  your  orders."  The  sergeant  then  retired, 
and  after  a  few  minutes  came  down  again  into 
the  saloon  hurriedly,  very  soon  after  the  report 
of  a  gun  had  been  heard,  and  said  to  the  offi- 
cer: "For  God's  sake,  come  up;  a  man  has  been 
shot."  This  testimony  was  offered  for  the  pur- 
pose of  proving  the  condition  of  affairs  on  the 
deck;  the  extent  and  character  of  the  disturb- 
ance; the  condition  and  situation  of  the  officers 
and  soldiers  on  board;  and  the  manner  in 
which  they  discharged  their  duties  prior  to 
and  at  the  time  when  the  plaintiff  received  his 
injury;  the  time  the  disturbance  continued  and 
the  failure  of  the  officers  of  the  soldiers  to  re- 
press the  disorder,  it  being  admitted  that  no 
•other  perscms  on  board  were  directly  [•S 
charged  with  the  care  of  preserving  order  among - 
them. 

The  admission  of  this  evidence  is  the  only 
error  relied  on. 

It  is  hardly  necessary  for  us  to  enter  into  a 
lengthy  discussion  on  the  admissibility  of  the 
testimony  in  question.  The  opinion  of  the  cir- 
cuit court  which  has  been  laid  before  us,  i» 
sufficiently  full  on  the  subject,  and  need  not  be 
repeated.  We  have  no  hesitation  in  regarding 
the  incident  testified  to  as  part  of  the  res  gestce, 
and  as  entirely  competent  for  the  purposes  for 
which  it  was  offered.  The  statements  of  the 
sergeant  were  not  offered  in  evidence  for  the 
purpose  of  proving  the  facts  stated  by  him,  but ' 
the  whole  incident  (including  those  statements) 
was  adduced  in  evidence  for  the  purpose  of 
showing  the  manner  in  which  the  officers  at- 
tended to  their  duty  whilst  the  disturbance 
was  going  on;  the  fact  that  notice  of  its  prog- 
ress was  commimicated ;  the  time  that  it  con- 
tinued, and  the  degree  of  alarm  it  was  cal- 
culated to  excite  in  such  a  person  as  the*  ser- 
geant appeared  to  be.  These  were  substan- 
tially the  purposes  for  which  the  evidence  was 
professedly  offered,  and  for  these  purposes,  as 
part  of  the  res  gestcSj  it  was  clearly  competent. 

Judgment  affirmed. 


•GEORGE  J.  PUMPELLY,  Plff.  in  Err.,  [•166 

V. 

GREEN  BAY  &  MISSISSIPPI  CANAL 

COMPANY. 

(See  S.  C.  13  Wall.  166-182.) 

Plea  of  statute  authority,  what  must  contain — 
when  insufficient — private  property  taken  for 
public  use,  compensation  for — what  is  a  tak- 
ing for  such  purpose — overflowed  lands — 
public  la/nds  sold  to  purchaser. 

*1.  Where  a  plea  relies  on  a  statute  authority  a«i 
a  defense,  It  must  allege  the  facts  which  It  asserts  • 
to   be   so  authorized,   and   cannot  plead  generally 
tnat  it  complied  with  the  statute.     Hence,  a  plea  is 

*Headnote8  by  Mr.  Justice  Miller. 

Note. — Eminent  domain;  payment  for  private 
property  taken  for  public  une  generally  recognized; 
Fifth  Amendment  to  U.  8.  Constitution  applies 
only  to  Federal  government,  and  not  to  states — see 
note  to  Withers  v.  Buckley,  16  L.  ed.  U.  8.  81A.   ^ 
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bad  which  states  that  defendant  raised  the  water 
In  a  lake  no  higher  than  the  statute  authorized, 
when  the  state  forbade  the  water  being  raised 
above  Its  ordinary  level. 

2.  As  the  declaration  charged  defendant  with 
overflowing  plaintiff's  land  by  raising  the  water  In 
the  lake,  the  jplea,  containing  neither  denial  nor 
authority  for  aolng  so,  Is  bad. 

3.  By  the  general  law  of  European  nations  and 
the  common  law  of  England,  it  was  a  qualification 
of  the  right  of  eminent  domain,  that  compensation 
should  be  made  for  private  property  taken  or  sac- 
rificed for  public  use. 

4.  And  the  constitutional  provision  of  the 
united  States,  and  of  the  several  states  which  de- 
clare that  private  property  shall  not  be  taken  for 
public  use  without  Just  compensation,  were  In- 
tended to  establish  this  principle  beyond  legislative 
control. 

5.  It  la  not  necessary  that  property  should  be 
absolutely  taken,  in  the  narrowest  sense  of  the 
word,  to  bring  the  case  within  the  protection  of 
this  constitutional  provision ;  but  there  may  be 
such  serious  interruption  to  the  common  and  neces- 
sary use  of  property  as  will  be  equivalent  to  tak- 
ing, within  the  meaning  of  the  statute. 

6.  The  backing  of  water  so  as  to  overflow  the 
lands  of  an  individual,  or  any  other  superinduced 
addition  of  water,  earth,  sand  or  other  material,  or 
artificial  structure  placed  on  land,  if  done  under 
statutes  authorizing  it  for  the  public  benefit,  is  such 
a  taking  as,  by  the  constitutional  provisions,  de- 
mands compensation. 

7.  This  proposition  is  sustained  by  the  decision 
of  the  supreme  court  of  Wisconsin,  construing  the 
provision  of  the  constitution  of  that  state  on  the 
subject,  and  by  many  other  adjudged  cases  in  this 
country. 

8.  The  cases  which  hold  that  remote  and  conse- 
quential Injury  to  private  property  by  reason  of 
authorized  public  improvements,  is  not  taking  such 
property  for  public  use,  have  manv  of  them,  gone 
to  the  utmost  limit  of  that  principle,  and  some  be- 
yond it,  although  the  principle  is  a  sound  one,  in  its 
proper  application  to  many  injuries  so  originating. 

9.  Lands  sold  by  the  United  States,  with  no  res- 
ervation, although  bordering  on  a  navigable  stream, 
are  as  much  within  the  protection  of  the  constitu- 
tional principle  awarding  compensation  as  other 
private  property. 

[No.  45.] 

Argued  Deo.  20,  1871,    Decided  Feb,  19,  1812. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  J.  M.  Gillet  and  David  Taylor,  for 
plaintiff  in  error: 

If  the  second  plea  be  construed  to  mean  sim- 
ply that  the  defendant  has  succeeded,  by  the 
acts  of  the  legislature  of  the  state  of  Wiscon- 
sin of  Aug.  8,  1858,  July  6,  1853,  and  Apr.  13, 
1861,  and  the  acts  amendatory  thereof,  and  by 
agreement  between  the  board  of  public  works 
and  the  said  Reed  and  Doty,  to  the  rights  and 
powers  conferred  upon  said  Reed  and  his  asso- 
ciates by  the  act  of  the  territorial  legislature 
of  Mar.  10,  1848,  then  the  plea  is  bad,  for  the 
reason  that  it  admits,  by  not  denying  that  the 
dam  built  by  the  said  Reed  and  Doty,  and 
which  the  defendant  now  claims  to  own  and 
hold  by  purchase  from  them,  is  and  was  so 
built  as  to  raise  the  water  of  Lake  Winnebago 
above  its  ordinary  level,  which  is  the  very  act 
complained  of  by  the  plaintiff. 

If  it  is  said  by  counsel  for  the  defendant  that 
the  proviso  in  the  act  of  Mar.  10,  1848  is  void, 
as  repugnant  to  the  grant  of  the  right  to  raise 
a  dam  deven  feet  high,  above  ordinary  high- 
water  mark,  and  as  repugnant  to  and  destruc- 
tive of  the  whole  subject  sought  by  the  grant, 
we  reply  that  this  does  not  appear  from  the  plea 
itself,  and  the  defendant  cannot  sustain  his 
plea  by  alleging  matters  that  are  not  set  forth 
therein. 

The  plaintiif  insists  that  the  legislature  of 
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the  state  of  Wisconsin  has  no  power  to  confer 
upon  a  corporation  organized  to  construct  a 
public  highway,  which  is  to  be  managed  and 
controlled  by  the  corporators  for  their  own  ben- 
efit the  right  to  permanently  appropriate  pri- 
vate property  without  first  making  just  com- 
pensation therefor;  and  if  any  such  corpora- 
tion attempts  to  do  so,  it  becomes  a  trespasser, 
and  may  be  proceeded  against  as  such. 

Rohhins  V.  R.  Co.  6  Wis.  636;  Shepardson  v. 
R.  Co.  6  Wis.  605;  Powers  v.  Bears,  12  Wis. 
213;  Davis  v.  R.  Co.  12  Wis.  16;  Pettibone  v. 
R.  Co.  14  Wis.  443 ;  Ford  v.  R.  Co.  14  Wis.  609 ; 
Loop  V.  Chamberlain,  17  Wis.  604  and  20  Wis. 
135;  Carpenter  v.  R.  Co.  24  N.  Y.  655;  Wager 
V.  R.  Co.  25  N.  Y.  526 ;  Stacey  v.  R.  Co.  27  Vt. 
39;  Cushman  v.  Smith,  34  Me.  247. 

If  the  defendant  in  this  action  is  clothed 
with  all  the  rights  conferred  upon  the  board  of 
public  works,  that  law  having  provided  no 
mode  by  which  the  owner  can  compel  the  ap- 
praisement of  damages,  or  the  payment  of  com- 
pensation, it  is  in  that  respect  repugnant  to 
the  Constitution  of  the  state  of  Wisconsin,  and 
void.  • 

Norton  v.  Peck,  3  Wis.  714;  Shepardson  v. 
R.  Co.  6  Wis.  605;  Powers  v.  Bears,  12  Wis. 
213;  Pratt  v.  Brovm,  3  Wis.  603. 

It  cannot  be  answered  that  the  flooding  of 
the  private  lahd  of  an  individual  by  reason  of 
raising  the  waters  of  a  public  stream,  so  that 
the  same  overflows  its  banks  and  floods  the 
land  permanently  is  not  a  taking  for  public 
use  within  the  meaning  of  the  constitutional 
prohibition.  We  insist  that  such  an  occupa- 
tion by  flooding  is  as  much  a  taking,  within 
the  prohibitory  clause,  as  though  the  land  it- 
self was  taken  for  the  purpose  of  making  lots, 
canals  or  dams,  necessary  for  the  convenient 
construction  of  the  works  of  improvement. 

Ang.  Water-Courses,  §  465 ;  see  Hooker  v.  N, 
Hav.  d  N.  Co,  14  Conn.  146;  Canal  AppraiserM 
V.  People,  17  Wend.  604. 

The  supreme  court  of  the  state  of  Wiscon- 
sin, in  Newcomb  v.  Smith,  1  Chand.  71,  seems 
to  take  it  for  granted,  that  the  flooding  of 
lands  by  reason  of  erecting  mill-dams,  is  a  tak- 
ing of  private  property  within  the  meaning  of 
tne  prohibitory  clause  of  the  Constitution  of 
the  state  of  Wisconsin. 

See  Pratt  v.  Broum,  3  Wis.  613;  Fisher  v. 
Horicon  Iron  d  Mfg.  Co.  10  Wis.  353;  Netoell 
V.  Smith,  15  Wis.  104. 

Messrs.  Breese  J.  Stevens  and  H*  L.  Palmer, 
for  defendant  in  error: 

The  lands  of  individuals  bounded  on  this 
public  navigable  river  and  on  the  lakes  through 
which  it  runs  and  which  form  a  part  of  it,  were 
granted  to  those  individuals,  or  those  under 
whom  they  claim,  by  the  state  or  national 
government,  but  neither  the  state  nor  the  gov- 
ernment thereby  devested  itself  of  the  right 
and  power  of  improving  the  navigation  of  the 
river;  for  such  grants  are  to  be  construed 
most  favorably  for  the  public  and  against  the 
grantee;  and  the  public,  being  the  owner  of 
this  river,  has  an  unquestionable  right  to  im- 
prove the  navigation  of  it  without  any  liabil- 
ity for  remote  and  consequential  damages  to 
individuals. 

Hollister  v.  Union  Co.  9  Conn.  436;  Lansing 
V,  Smith,  8  Cow.  146. 

Everyone  who  buys  property  on  a  navifirabte 
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stream,  purchases  subject  to  the  superior  rights 
of  the  commonwealth  to  regulate  and  improve 
at  for  the  benefit  of  all  its  citizens. 

McKcen  v.  Can,  Co,  49  Pa.  424. 

See,  also,  Nav.  Co,  v.  Coons,  6  Watts  &  S. 
101;  Can,  Co,  v.  Wright,  9  Watts  &  S.  9;  case 
of  Phila.  d  Tren,  R,  Co.  6  Whart.  25;  Henry  v. 
Bridge  Co,  8  Watts  &  S.  85 ;  Monongakela  Nav, 
Co.  y.  Coon,  6  Pa.  379 ;  Mifflin  v.  R.  Co,  16  Pa. 
182 ;  R,  Co,  V.  Young,  33  Pa.  175 ;  Monongdhela 
Bridge  Co,  v.  Kirk,  46  Pa.  112;  Watson  v.  P, 
d  C,  R,  Co,  37  Pa.  469;  Shrunk  v.  Schuylkill 
Aav.  Co,  14  Serg.  &  R,  71. 

These  cases  from  Pennsylvania,  we  think, 
are  approved  and  followed  by  this  court  in 
Bundle  ▼.  Canal  Co,  14  How.  80;  Canal  Ap- 
praisers V.  People,  17  Wend.  571;  see,  also. 
People  V.  Canai  Appraisers,  33  N.  Y.  461  ; 
Bellinger  v.  R,  Co,  23  N.  Y.  42;  Fitchhurg  R, 
Co.  V.  B.  d  M,  R.  Co,  3  Gush.  58;  Commis,  of 
Homochitto  Riv,  v.  Withers,  29  Miss.  21 ;  Han- 
eon  V.  Lafayette,  18  La.  295;  Natchitoches  v. 
<7oc,  3  Mart.  La,  (N.  S.)  140;  Alexa/nder  v. 
Milwaukee,  16  Wis.  247;  BaAley  v.  /J.  Co.  4 
Harr.  (Del.)  389;  Sedg.  Dam.  3d  ed.  113. 

It  seems  to  us  clear  from  the  authorities 
cited,  that  the  state  may,  in  the  interest  of  the 
public, 'erect  such  works  as  may  be  deemed  ex- 
pedient for  the  purpose  of  improving  the  navi- 
gation and  increasing  the  usefulness  of  a  navi- 
gable river,  without  rendering  itself  liable  to 
individuals  owning  land  bordering  on  such 
river,  for  injuries  to  their  lands  resulting  from 
their  overflow  by  reason  of  such  improvements. 

The  state  may  employ  such  agency  as  it  may 
choose  for  improving  a  navigable  river,  and  the 
agent  acting  within  the  scope  of  the  authority 
conferred  by  the  state,  stands  in  the  place  of 
the  state,  and  is  subject  to  no  greater  liability. 
In  this  case,  whatever  has  been  done  by  way  of 
improving  the  Fox  river,  whatever  has  been 
done  by  way  of  erecting  and  maintaining  the 
dam  in  question,  has  been  done  by  the  state 
itself,  or  by  its  express  authority.  The  state 
had  charge  of  the  work  from  1848  to  1853 ;  the 
Fox  &  Wisconsin  Improvement  Company  from 
1853  to  1866,  and  the  Green  Bay  &  Mississippi 
Canal  Company,  from  1866  until  the  present 
time.  The  dam  in  question  was  commenced  by 
Reed  and  Doty,  and  was  completed  in  or  prior 
to  1852,  by  the  state,  and  was  erected  and  has 
been  maintained  »t  no  greater  height  than  was 
authorized  by  the  state.  No  liability,  there- 
fore, attaches  to  the  defendants  for  the  alleged 
injury  to  the  plaintiff's  lands.  His  lands  were 
not  taken  or  appropriated.  They  are  situated 
at  a  great  distance  from  the  dam,  and  are  only 
affected  by  the  overflow  occasioned  by  the  rais- 
ing of  the  water  in  Lake  Winnebago.  Whatever 
may  be  the  extent  of  this  injury,  it  is  remote 
and  consequential  and  without  remedy. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case, 
brought  by  plaintiff  in  error  in  the  circuit 
court  for  the  district  of  Wisconsin,  charging 
the  defendant  with  overflowing  640  acres  of 
plaintiff's  land,  by  means  of  a  dam  erected 
across  the  Fox  river,  the  outlet  of  Lake  Winne- 
bago, by  which  the  waters  of  the  lake  were 
rnis^  S9  high  as  to  do  the  damage  complained 
of. 
'  13  Wall. 


To  this  declaration  the  defendant  filed  six 
pleas.  They  were  all  withdrawn  but  the  sec- 
ond, fourth  and  sixth,  and  on  these  judgment 
was  entered  for  defendant  on  demurrer,  and 
that  judgment  we  are  now  to  revie\C^. 

The  second  plea,  the  most  important,  is  tedi- 
nically  liable  to  the  objection  that  it  relies 
on  two  substantially  different  grounds  of  de- 
fense, but  as  the  demurrer  was  general,  and 
•not  special,  and  as  the  part  of  it  which  ['ITS 
sets  up  the  first  of  these  defenses  may  be  treat- 
ed as  mere  inducement  to  the  othpr,  we  will 
consider  whether  there  is  found  in  the  plea  any 
sufficient  defense  to  the  cause  of  action  set  out 
in  the  declaration. 

The  first  part  of  this  plea  gives,  m  hcso  verba, 
a  statute  ot  the  territorial  legislature  of  Wis- 
consin, approved  March  10,  1848,  by  which  Cur- 
tis Reed  and  his  associates  were  authorized  to 
construct  a  dam  across  the  northern  outlet  of 
Winnebaffo  lake,  to  enable  them  to  use  the 
waters  of  the  river  for  hydraulic  purposes. 

The  2d  section  enacted  that  the  dam  should 
not  exceed  seven  feet  in  height  above  high-water 
mark  of  said  river,  and  should  not  raise  the 
water  in  Lake  Winnebago  above  its  ordinary 
level,  and  that  Reed  and  his  associates  should 
be  subject  to  and  entitled  to  all  the  benefits 
and  provisions  of  the  act  of  January,  1840, 
regulating  mills  and  mill-dams. 

The  plea  then  avers  that  Reed  and  his  asso- 
ciate. Doty,  commenced  the  building  of  this 
dam  and  that,  by  certain  legislation  of  the 
state  of  Wisconsin,  it  was  afterwards  adopted, 
as  part  of  the  system  of  improving  the  navi- 
gation of  the  Fox  river,  and  became  the  prop- 
erty of  defendants.  It  is  alleged,  also,  that 
the  dam,  when  so  completed,  was  built  in  con- 
formity to  the  act  of  1848,  and  to  a  height 
no  greater  than  that  authorized  by  that  stat- 
ute. 

This  part  of  the  plea  is  clearly  designed  to 
present  this  defense,  that  the  dam  was  author- 
ized by  statute  and  built  in  conformity  to  the 
specific  requirements  of  the  act,  so  that  the  de- 
fendants are  not  liable  for  exceeding  the  au- 
thority which  it  conferred,  and  that  for  any 
injury  to  the  plaintiff's  property  arising  from 
this  lawful  erection  of  the  dam  his  only  remedy 
was  the  one  provided  in  the  act  referred  to, 
concerning  mills  and  mill-dams.  As  this 
enacted  tnat  persons  whose  lands  were  over- 
flowed might  obtain  compensation  upon  com- 
plaint before  the  district  court  of  the  coimty 
where  the  land  lay,  and  that  no  action  at  com- 
mon-law should  be  sustained  for  such  damages, 
except  as  provided  in  the  act;  if  the  remainder 
of  the  plea  is  good,  it  is  a  defense  to  the  pres- 
ent suit.  But  this  part  of  the  plea  is  defec- 
tive in  this.  It  is  contended  by  the  counsel  for 
the  defendants  that  the  2d  section  of  the  act 
authorizes  them  to  build  their  dam  seven  feet 
above  high-water  mark  of  the  river  at  all 
events,  and  that  the  restriction  that  the  water 
of  the  lake  shall  not  be  raised  above  its  ordi- 
nary level  is  only  applicable  to  such  raising,  if 
the  dam  should  exceed  the  first  limitation  ; 
while  the  counsel  for  the  plaintiff  asserts  that 
both  limitations  were  effectual,  and  that  if  the 
dam  raised  the  water  in  the  lake  above  its 
ordinary  level  the  law  was  violated,  though  it 
may  not  have  reached  the  seven  feet  above  high 
water  of  the  river. 
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It  will  be  seen  that  the  plea,  in  averring  that 
the  dam,  when  completed,  was  no  higher  than 
the  statute  authorized,  pleads  a  conclusion  of 
law,  and  does  not  state  the  facts  on  wliich  the 
court  can  construe  the  law  for  itself  and  ascer- 
tain if  the  fact  pleaded  is  a  good  defense.  This 
is  bad  pleading.  It  is  also  liable  to  the  objec- 
tion that  it  does  not  either  deny  the  allegation 
of  the  declaration,  that  the  dam  raised  the 
water  in  Winnebago  lake  so  as  to  overflow  the 
176*]  plaintiff's  land,  *nor  admit  that  allega- 
tion and  aver  that  they  were  authorized  to  do  so' 
by  the  statute.  But,  as  we  are  of  the  opinion 
that  the  statute  did  not  authorize  the  erection 
of  a  dam  which  would  raise  the  water  of  the 
lake  above  the  ordinary  level,  and  as  the  plea 
does  not  deny  that  the  dam  of  the  defendant  did 
so  raise  the  water  of  the  lake  we  must  hold  that, 
BO  fax  as  the  plea  relies  on  this  statute  as  a  de- 
fense, it  is  fatally  defective. 

But  this  same  plea  further  alleges  that  the 
legislature   of   Wisconsin,   after   it   became   a 
state,  projected  a  system  of  improving  the  nav- 
igation of  the  Fox  and  Wisconsin  rivers,  which 
adopted  the  dam  of  Reed  and  Doty,  then  in 
process  of  construction,  as  part  of  that  system ; 
and  that,  under  that  act,  a  board  of  public 
works  was  established,  which   made  sueli  ar- 
rangements with  Reed  and  Doty  that  they  con- 
tinued and  completed  the  dam;  and  that,  by 
subsequent  legislation,  changing  the  organiza- 
tion under  which  the  work  was  carried  on,  the 
defendants  finally  became  the  owners  of  the 
dam,  with  such  powers  concerning  the  improve- 
ment of  the  navigation  of  the  river  as  the  leg- 
islature could  confer  in  that  regard.     But  it 
does  not  appear  that  any  statute  made  provi- 
sion for  compensation  to  the  plaintiff  or  those 
similarly  injured,  for  damages  to  their  lands. 
80  that  the  plea,  as  thus  considered,  presents 
substantially  the  defense  that  the  state  of  Wis- 
consin, having,  in  the  progress  of  its  system  of 
improving  the  navigation  of   the   Fox   river, 
authorized  the  erection  of  the  dam  as  it  now 
stands,  without  any  provision  for  compensat- 
ing the  plaintiff  for  the  injury  which  it  does 
him,   the   defendant  asserts   the   right,   undei 
legislative  authority,  to  build  and  continue  th( 
dam  without  l^al  respoi^sibility  for  those  in 
juries. 

And  counsel  for  the  defendant  with  becom 
ing  candor,  argue  that  the  damages  of  whicl 
the  plaintiff  complains  are  such  as  the  stati 
had  a  right  to  inflict  in  improving  the  naviga 
tion  of  the  Fox  river,  without  making  an^ 
compensation  for  them. 

This  requires  a  construction  of  the  Constitu 
tion  of  Wisconsin;  for  although  the  Constitu 
tion  of  the  United  States  provides  that  privat 
property  shall  not  be  taken  for  publi 
177*]  *use  without  just  compensation,  it  i 
well  settled  that  this  is  a  limitation  on  th 
power  of  the  Federal  government,  and  not  o 
the  states.  The  Constitution  of  Wiaconsii 
however,  has  a  provision  almost  identical  i 
language,  viz. :  tnat  "the  property  of  no  perso 
shall  be  taken  for  public  use  without  just  con 
pensation  therefor. '  Sec.  13,  art.  1.  Indeed 
this  limitation  on  the  exercise  of  the  rif*^*- 
(»Tninpnt    Hnnmin    is    so    esscnll..".     „     „    . 
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diverting  the  water  of  a  certain  stream  flowinp' 
over  plftintiflF's  land  from  its  usual  course,  be 
cause  the  act  of  the  legislature  which  author 
ized  it,  had  mnde  no  provision  for  compensat 
ing  the  plaintiff  for  the  injury  thus  done  to  his 
land.  And  he  did  this  though  there  was  nc 
179*]  provision  in  the  ** Constitution  of  New- 
York  such  as  we  have  mentioned,  and  though  he 
recognized  that  the  water  was  taken  for  a  public 
use.  After  citing  several  continental  jurists 
on  this  right  of  eminent  domain,  he  says  that 
while  they  admit  that  private  property  may  be 
taken  for  public  uses  when  public  necessity  or 
utility  requires,  they  all  lay  it  down  as  a  clear 
principle  of  natural  equity  that  the  individual 
whose  property  is  thus  sacrificed  must  be  in- 
demnified. And  he  adds  that  the  principles 
and  practice  of  the  English  government  are 
equally  explicit  on  this  point.  It  will  be  seen 
in  this  case  that  it  was  the  diversion  of  the 
water  from  the  plaintiff's  land,  which  was  con- 
sidered as  taking  private  property  for  public 
use,  but  which,  under  the  argument  of  the  de- 
fendants' counsel,  would,  like  overflowing  the 
land,  be  called  only  a  consequential  injury. 

If  these  be  correct  statements  of  the  limita- 
tions upon  the  exercise  of  the  right  of  eminent 
domain,  as  the  doctrine  was  understood  before 
it  had  the  benefit  of  constitutional  sanction,  by 
the  construction  now  sought  to  be  placed  upon 
the  Constitution  it  would  become  an  instrument 
of  oppression  rather  than  protection  to  indi- 
vidual rights. 

But  there  are  numerous  authorities  to  sus- 
tain the  doctrine  that  a  serious  interruption  to 
the  common  and  necessary  use  of  property  may 
be,  in  the  language  of  Mr.  Angell  in  his  work  on 
water-courses,  equivalent  to  the  taking  of  it, 
and  that  under  the  constitutional  provisions  it 
is  not  necessary  that  the  land  should  be  abso- 
lutely taken.  Ang.  Wat.  §  465,  a;  Hooker  v. 
N,  Haven  and  Northampton  Go.  14  Conn.  146; 
Howe  V.  Granite  Bridge  Go,  21  Pick.  344;  Canal 
Appraisers  v.  People,  17  Wend.  604;  Lackland 
V.  North  Mo,  R,  Go.  31  Mo.  180;  Stevens  v. 
Prop,  of  Middlesex  Ga^.  12  Mass.  466.  And 
perhaps  no  state  court  has  given  more  frequent 
utterance  to  the  doctrine  that  overflowing  land 
by  backing  water  on  it  from  dams  built  below 
is  within  the  constitutional  provision  than  that 
of  Wisconsin.  In  numerous  cases  of  this  kind 
under  the  Mill  and  Mill-dam  act  of  that  state 
this  question  has  arisen,  and  the  right  of 
the  mill-owner  to  flow  back  the  water  has 
180*]  •been  repeatedly  placed  on  the  ground 
that  it  was  a  taking  of  private  property  for  pub- 
lic use.  It  is  true  that  the  court  has  often  ex- 
pressed its  doubt  whether  the  use  under  that  act 
was  a  public  one,  within  the  meaning  of  the  Con- 
stitution, but  it  has  never  been  doubted  in  any 
of  those  cases  that  it  was  such  a  taking  as  re- 
quired compensation  under  the  Constitution. 
Pratt  V.  Brown,  3  Wis.  613;  Walker  v.  Shep- 
ardson  4  Wis.  511;  Fisher  v.  Horicon  Iron  Go. 
10  Wis.  353;  Newell  v.  Smith,  15  Wis.  104  ; 
Goodall  V.  Milwaukee,  5  Wis.  39;  Weeks  v. 
Milwaukee,  10  Wis.  242.  As  it  is  the  Constitu- 
tion of  that  state  that  we  are  called  on  to  con- 
strue, these  decisions  of  her  Supreme  Court, 
that  overflowing  land  by  means  of  a  dam  across 
a  stream  .is  taking  private  property,  within  the 
meaning  of  that  instrument,  are  of  special 
weight  if  not  conclusive  on  us.  And  in  several 
13  Wall. 


of  these  cases  the  dams  were  across  navigable 
streams. 

It  is  difficult  to  reconcile  the  case  of  Alex- 
ander V.  Milwaukee,  16  Wis.  248,  with  those 
just  cited,  and  in  its  opinion  the  court  seemed 
to  feel  the  same  difficulty.  Tliey  assert  that 
the  weight  of  authority  is  in  favor  of  leaving 
the  party  injured  without  remedy  when  the 
damage  is  inflicted  for  the  public  good,  and  is 
remote  and  consequential.  Tliere  are  some 
strong  features  of  analogy  between  that  case 
and  this,  but  we  are  not  prepared  to  say,  in  the 
face  of  what  the  Wisconsin  court  had  previous- 
ly decided,  that  it  would  hold  the  case  before 
us  to  come  within  the  principle  of  that  case. 
At  all  events,  as  the  court  rests  its  decision 
upon  the  general  weight  of  authority  and  not 
upon  anything  special  in  the  language  of  the 
Wisconsin  bill  of  rights,  we  feel  at  liberty  to 
hold  as  we  do  that  the  case  made  by  the  plain- 
tiff's declaration  is  within  the  protection  of 
the  constitutional  principle  embodied  in  that 
instrument. 

We  are  not  unaware  of  the  numerous  cases 
in  the  state  courts  in  which  the  doctrine  has 
been  successfully  invoked  that  for  a  conse- 
quential injury  to  the  property  of  the  individ- 
ual arising  from  the  prosecution  of  improve- 
ments of  roads,  streets,  rivers  and  other  high- 
ways for  the  public  *good,  there  is  no  [•ISl 
redress;  and  we  do  not  deny  that  the  principle 
is  a  sound  one  in  its  proper  application,  to  many 
injuries  to  property  so  originating.  And  when, 
in  the  exercise  of  our  duties  here,  we  shall  be 
called  upon  to  construe  other  state  constitu- 
tions, we  shall  not  be  unmindful  of  the  weight 
due  to  the  decisions  of  the  courts  of  those 
states.  But  we  are  of  opinion  that  the  deci- 
sions referred  to  .have  gone  to  the  uttermost 
limit  of  sound  judicial  construction  in  favor  of 
this  principle,  and,  in  some  cases,  beyond  it, 
and  that  it  remains  true  that  where  real  estate 
is  actually  invaded  by  superinduced  additions 
of  water,  earth,  sand  or  other  material,  or  by 
having  any  artificial  structure  placed  on  it,  so 
as  to  effectually  destroy  or  impair  its  useful- 
ness, it  is  a  taking,  within  the  meaning  of  the 
Constitution,  and  that  this  proposition  is  not 
in  conflict  with  the  weight  of  judicial  author- 
ity in  this  country,  and  certainly  not  with 
sound  principle.  Beyond  this  we  do  not  go, 
and  this  case  calls  us  to  go  no  further. 

We  are,  therefore,  of  opinion  that  the  second 
plea  set  up  no  valid  defense,  and  that  the  de- 
murrer to  it  should  have  been  sustained. 

The  fourth  plea  recites  substantially  the 
same  statutes  and  acts  of  the  defendants  and 
their  predecessors  as  the  second  plea,  and  avers 
that  the  dam  was  completed  to  its  present 
height  in-  1852,  and  that  the  defendants  have 
ever  since  had,  used  and  enjoyed  the  easement 
of  overflowing  the  plaintiff's  lands  with  his 
acquiescence,  and  that  they  had  done  this  un- 
der color  of  right,  and  as  they  lawfully  might 
do. 

If  this  is  intended  as  a  plea  of  prescription 
for  an  easement,  the  time  is  not  long  enough. 
It  requires  twenty  years.  If  it  is  designed  as 
a  plea  of  disseisin  it  is  bad,  because  it  avers 
that  the  plaintiff  has  all  the  time  been  seised 
in  fee  and  in  possession  of  the  land  in  contro- 
versy. 

But  the  foundation  of  the  plea  seems  to  be 
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the  authority  conferred  by  the  various  statutes 
of  Wisconsin  mentioned  in  the  second  plea. 
We  have  already  held  that  the  defendants 
182*]  *were  not  protected  by  the  act  of  March 
10,  1848,  because  they  exceeded  the  authority 
conferred  by  it,  ad  that,  as  to  the  plaintiff's 
rights,  the  subsequent  statutes  were  void  be- 
cause they  contained  no  provision  for  compen- 
sation. There  is,  therefore,  no  light  in  which 
we  can  view  this  fourth  plea  that  makes  it  a 
good  one.  The  demurrer  to  it  should  have  been 
sustained. 

The  sixth  plea,  after  setting  up  all  the  mat- 
ters alleged  in  the  second  and  also  that  by  the 
ordinance  of  1787  and  the  subsequent  legisla- 
tion of  Congress,  the  navigable  streams  of  that 
territory  were  to  be  forever  preserved  as  free 
highways,  then  avers  that  the  land  of  the 
plaintiff  came  to  him  through  a  reservation  in 
an  Indian  treaty  in  favor  of  one  Therese  Pac- 
quett,  wha  received  a  patent  from  the  United 
States  in  1849.  It  is  alleged  that  this  title 
came  to  the  plaintiff  burdened  with  an  ease- 
ment in  favor  of  improving  the  navigation  of 
the  Fox  riv^r,  which  authorized  the  injuries 
complained  of,  and  of  which,  therefore,  he  could 
not  complain. 

We  do  not  think  it  necessary  to  consume 
time  in  proving  that  when  the  United'  States 
sells  land  by  treaty  or  otherwise,  and  parts 
with  the  fee  by  patent  without  reservations,  it 
retains  no  right  to  take  that  land  for  public 
use  without  just  compensation,  nor  does  it 
confer  such  a  right  on  the  state  within  which 
it  lies;  and  that  the  absolute  ownership  and 
right  of  private  property  in  such  land  is  not 
varied  by  the  fact  that  it  borders  on  a  navi- 
gable stream. 

The  demurrer  to  this  plea  should  also  have 
been  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  case  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  this 
opinion, 

FRANK  B.  MYERS,  Plff.  in  Err,, 

JOHN  T.' CROFT. 
(See  S.  C.  13  Wall.  291-297.) 
Power  of  company   to    take  title   to   la/nds — 
grantor  cannot  question — pre-emption  right, 
when  transferable, 

1.  It  will  be  pi'esumed  that  a  land  company  was 
capable,  in  law,  to  take  a  convejance  of  real  es- 
tate. 

2.  Neither  the  srantor  who  made  the  deed,  nor 
one  who  claims  under  him.  can  question  the  ca- 
pacity of  the  company  to  take  the  title  after  it  has 
paid  to  such  grantor  full  value  for  the  property. 

8.  The  last  clause  of  the  12th  section  of  the  act 
•of  Sept.  4,  1841,  forbade  the  assignment  or  transfer 
-of  the  right  of  pre-emption  secured  by  the  act,  but 
did  not  prevent  the  pre-emptor  from  selling  his 
land  after  the  entry. 

[No.  69.] 
Submitted  Jan.  22, 1872.  Decided  Feb.  12,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  case  is  stated  by  the  court. 
Messrs.   N.   Cobb,   W.   C.   Gondj   and   L. 
Douglass,  for  plaintiff  in  error: 
One  of  the  main  questions  in  this  case  in- 

Note. — Right  of  private  persons  to  contest  the 
power  of  a  corporation  to  take  or  hold  property — 
8p«  note,  82  L.  R.  A.  293. 
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volves  the  construction  of  the  12th  section  of 
the  act  of  Congress  of  Sept.  4,  1841,  which  pro- 
vides that  "all  assignments  and  transfers  of 
the  right  hereby  secured,  prior  to  the  issuing 
of  the  patent,  shall  be  null  and  void." 

Does  this  intend  to  prohibit  the  pre-emptor 
from  all  alienation  of  the  property  which  he 
has  ac(juired  imder  the  pre-emption  act,  prior 
to  the  issuing  of  the  patent,  or  does  it  intend 
simply  to  prevent  the  transfer  of  the  right  to 
pre-empt? 

The  first  view  best  accords  with  the  purpose 
and  policy  of  the  pre-emption  privilege.  The 
object  of  the  government  was,  in  fact,  U>  induce 
settlements  upon  the  public  lands;  but  chiefly 
to  confer  the  preferable  right  to  purchase,  on 
those  persons  usually  in  indigent  circum- 
stances, who  actually  settled  or  improved  them. 
It  was  not  to  aid  the  speculator  in  lands. 
Marks  v.  Dickson,  20  How.  601,  15  L.  ed.  1002. 

This  point  has  never  been  directly  decided 
by  this  court.  It  was  not  ruled  in  Thredgill  v. 
Pintard,  12  How.  24,  or  Bush  v.  Marshall,  6 
How.  284. 

This  question  has  frequently  been  before  the 
state  courts,  and  they  have  with  great  uni- 
formity held  that  the  pre-emptor  has  no  trans- 
ferable interest  prior  to  the  issuing  of  the 
patent. 

Arbour  v.  Nettles,  12  La.  Ann.  217;  Potr- 
rier  v.  White,  2  La.  Ann.  974;  Penn  v.  Ott,  2 
La.  Ann.  233;  Stanbrough  v.  Wilson,  13  La. 
Ann.  494;  Stevens  v.  Hays,  1  Ind.  247;  Mc- 
Elyea  v.  Hayter,  2  Port.  148;  Cundiff  v.  Orms, 
7  Port.  58  ;  Olemi  v.  Thistle,  23  Miss.  42  ; 
Wilkerson  v.  May  field,  27  Miss.  542;  McTyer 
V.  McDowell,  36  Ala.  39;  Paulding  v.  Qrimsley, 
10  Mo.  210. 

If  this  is  the  true  view  of  the  statute,  the 
deed  from  William  P.  Fraily  the  pre-emptor, 
to  the  Sulphur  Springs  Land  Co.,  was  null  and 
void,  and  neither  by  reason  of  the  grant  it 
purported  to  make  nor  the  covenant  it  con- 
tained, can  it  operate  as  an  estoppel;  and 
any  interest  subsequently  acquired  by  Fraily 
would  not  inure  to  the  benefit  of  the  grantee 
named  in  the  deed.  MoElyea  ▼.  Hayter,  2 
Port.  148. 

To  hold  otherwise,  would  enable  parties 
easily  to  evade  the  statute  and  defeat  its  pol- 
icy and  purpose. 

Again;  the  deed  from  William  P.  Fraily  to 
the  Sulphur  Springs  Land  Co.  dated  September, 
1857,  was  not  sufficient  to  and  did  not  pass  any 
title  to  said  land.  The  Sulphur  Springs  Land 
Co.  was,  in  fact,  an  incorporated  company  im- 
der  the  territorial  laws  of  Nebraska,  but  that 
fact  does  not  appear  in  the  proof.  But  it  was 
incumbent  on  the  defendant  to  show  that  it 
was  incorporated  and  authorized  to  receive 
the  deed,  and  take  the  land  under  the  deed. 
If  it  was  a  corporation,  then  it  could  not  take 
the  fee  under  the  deed  without  local  legisla- 
tion authorizing  it. 

Beaty  v.  Knowler,  4  Pet.  152;  Perrine  v. 
Canal  Co.  9  How.  172;  Russell  v.  Topping,  5 
McLean,  194;  Brady  v.  Mayor,  etc.,  20  N.  Y. 
312;  New  London  v.  Brainerd.  22  Conn.  552; 
Straus  V.  Ins.  Co.  5  Ohio  St.  59. 

If  it  was  not  a  corporation,  then  the  deed 
was  void  for  uncertainty  in  the  name  of  the 
grantee.  For  there  must  be  a  person  in  esse 
to  take  as  grantee,  in  order  to  make  the  deed 
good.     3  Washb.  Real  Prop.  239,  3d  ed. 
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Messrs.  Kedick  d  Briggs  and  /.  if.  Car- 
lisle for  defendant  in  error. 

Mr.  Justice  Datris  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,  to  try  the 
title  to  a  quarter  section  of  land  in  Nebraska. 
Both  parties  deraigned  title  through  William 
Penn  Fraily,  the  plaintiff  below,  who  is  also 
the  plaintiff  in  this  court,  by  a  deed  from  Fraily 
to  himself,  on  the  12th  of  June,  1860;  the  de- 
fendant, by  deed  from  Fraily  to  the  Sulphur 
Springs  Land  Company,  on  the  3d  day  of  Sep- 
tember, 1857.  It  was  admitted  at  the  trial,  to 
save  the  trouble  of  proving  the  fact,  that  on  the 
3d  day  of  September,  1857,  Fraily  entered  the 
premises  in  question  at  the  United  States  Land 
OflRce,  for  the  Omaha  land  district,  with  the 
register  thereof,  under  and  by  virtue  of  an 
act  of  Congress,  entitleli  "An  Act  to  Appro- 
priate the  Proceeds  of  the  Sales  of  Public  Lands, 
and  to  Grant  Pre-emption  Rights,"  approved 
September  4,  1841,  and  that  tne  usual  letters 
patent  of  the  United  States  were  issued  on  the 
first  day  of  May,  1860,  to  said  Fraily,  under  his 
said  entry.  On  this  state  of  the  case  the  court 
instructed  the  jury  that  the  title  passed  by  the 
deed  to  the  Sulphur  Springs  Land  Company,  as 
it  was  prior  in  point  of  time,  and  told  them  to 
find  a  verdict  for  the  defendant.  The  plaintili 
in  error  contends  that  this  instruction  was  er- 
roneous, because,  in  the  first  place,  the  Sulphur 
Springs  Land  Company  was  not  a  competent 
grantee  to  receive  the  title;  and  second,  if  it 
was  competent,  that  the  deed  to  it  was,  never- 
theless, void,  for  the  reason  that  it  was  made 
before  the  patent  issued. 

In  relation  to  the  first  objection — it  is  suf- 
ficient to  say,  in  the  absence  of  any  proof 
whatever  on  the  subject,  that  it  will  be  pre- 
sumed the  land  company  was  capable,  in  law, 
to  take  a  conveyance  of  real  estate.  Besides, 
neither  Fraily,  who  made  the  deed,  nor  Myers, 
who  claims  imder  him,  is  in  a  position  to  ques- 
tion the  capacity  of  the  company  to  take  the 
title  after  it  has  paid  to  Fraily  full  value  for 
the  property.     Smith  v.  Sheeley,  antey  430. 

The  other  objection  is  of  a  more  serious  char- 
acter, and  depends  for  its  solution  upon  the 
construction  to  be  given  the  last  clause  of  the 
12th  section  of  the  act  of  Congress  of  Septem- 
ber 4,  1841.  5  Stat,  at  L.  453.  The  act  it- 
self is  one  of  a  series  of  pre-emption  laws  con- 
ferring upon  the  actual  settler  upon  a  quarter 
■section  df  public  land  the  privilege  (enjoyed  by 
no  one  else)  of  purchasing  it,  on  complying 
\i4th  certaih  prescribed  conditions.  It  had 
been  the  well-defined  policy  of  Congress,  in 
passing  these  laws,  not  to  allow  their  beneQt  to 
enure  to  the  profit  of  land  speculators,  but  this 
wise  policy  was  often  defeated.  Experience 
had  proved  that  designing  persons,  being  un- 
able to  purchase  valuable  lands,  on  account  of 
their  withdrawal  from  sale,  would  procure  mid- 
dle .men  to  occupy  them  temporarily,  with  indif- 
■296*]  ferent  improvements,  *under  an  agree- 
ment to  convey  them  so  soon  as  they  were  en- 
tered by  virtue  of  their  pre-emption  rights. 
When  this  was  done  and  the  speculation  ac- 
•complished,  the  lands  were  abandoned. 

This  was  felt  to  be  a  serious  evil,  and  Con- 
•gress,  in  the  law  under  consideration,  under- 
took to  remedy  it  by  requiring  of  the  applicant 
for  a  pre-emption,  before  he  was  allowed  to  en- 
13  Wall. 


ter  the  land  on  which  he  had  settled,  to  swear 
that  he  had  not  contracted  it  away,  not  settled 
upon  it  to  sell  it  on  speculation,  but,  in  good 
fnith,  to  appropriate  it  to  his  own  use.  In  case 
of  false  swearing  the  pre-emptor  was  subject  to 
a  prosecution  for  perjury,  and  forfeited  the 
money  he  had  paid  for  the  land ;  and  any  grant 
or  conveyance  made  by  him,  before  the  entry,  . 
was  declared  null  and  void,  with  an  exception  . 
in  favor  of  bona  fide  purchasers  for  a  valuable 
consideration.  It  is  contended  by  the  plaintiff 
in  error  that  Congress  went  further  in  this  di- 
rection, and  imposed  also  a  restriction  upon  the 
power  of  alienation  after  the  entry,  and  the 
last  clause  in  the  12th  section  of  the  act  is 
cited  to  support  the  position. 

This  section,  after  prescribing  the  manner  in 
which  the  proof  of  settlement  and  improvement 
shall  be  made  before  the  land  is  entered,  has 
this  proviso:  "And  all  assignments  and  trans- 
fers of  the  right  hereby  secured  prior  to  the  is- 
suing of  the  patent  shall  be  null  and  void." 

The  inquiry  is :  What  did  the  legislature  in- 
tend by  this  prohibition?  Did  it  mean  to  dis- 
qualify the  pre-emptor  who  had  entered  the 
land  from  selling  it  at  all  until  he  had  obtained 
his  patent,  or  did  the  disabilitjr  extend  only  to 
the  assignment  of  the  pre-emption  right  ?  Look- 
ing at  the  language  employed,  as  well  as  the 
policy  of  Congress  on  the  subject,  it  would 
seem  that  the  interdiction  was  intended  to  ap- 
ply to  the  right  secured  by  the  act,  and  did  not 
go  further.  This  was  the  right  to  pre-empt  a 
quarter  section  of  land  by  settling  upon  and 
improving  it,  at  the  minimum  price,  no  matter 
what  its  value  might  be  when  the  time  limited 
for  perfecting  the  pre-emption  expired.  This 
right  was  valuable  and,  independently  of  the 
legislation  of  Congress,  assis^nable.  Thredaill  v. 
Pintard,  12  How.  24.  •Jhe  object  of  [•297 
Congress  was  attained  when  the  pre-emptor 
went,  with  clean  hands,  to  the  land  office  and 
proved  up  his  right,  and  paid  the  government 
for  his  land.  Restriction  upon  the  power  of 
alienation  after  this  would  injure  the  pre-empt- 
or, and  could  serve  no  important  purpose  of  pub- 
lic policy.  It  is  well  known  that  patents  do  not 
issue  in  the  usual  course  of  business  in  the  Gen- 
eral Land  Office  until  several  years  after  the 
certificate  of  entry  is  given;  and  equally  well 
known  that  nearly  all  the  valuable  lands  in  the 
new  states,  adinittcd  since  1841,  have  been  taken 
up  under  the  pre-emption  laws,  and  the  right  to 
sell  them  freely  exercised  after  the  claim  was 
proved  up,  the  land  paid  for,  and  the  certificate 
of  entry  received.  In  view  of  these  facts  we  can- 
not suppose,  in  the  absence  of  an  express  dec- 
laration to  that  effect,  that  Congress  intended  to 
tie  up  these  lands  in  the  hands  of  the  original 
owners,  until  the  government  should  choose  to 
issue  the  patent. 

If  it  had  been  the  purpose  of  Congress  to  at- 
tain the  object  contended  for,  it  would  have 
declared  the  lands  themselves  imalienable  imtil 
the  patent  was  granted.  Instead  of  this,  the 
legislation  was  directed  against  the  assignment 
or  transfer  of  the  right  secured  by  the  act, 
which  was  the  right  of  pre-emption,  leaving  the 
pre-emptor  free  to  sell  his  land  after  the  entry, 
if  at  that  time  he  was,  in  good  faith,  the  own- 
er of  the  land  and  had  done  nothing  inconsist- 
ent with  the  provisions  of  the  law  on  the  sub- 
ject. 

T?^  judgment  of  the  Circuit  Court  is  affirmed, 
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GEORGE  ALEXANDER,  Plff,  in  Err., 

V. 

M.  ROULET,  Wheeler  Martin,  J.  P.  FuUer, 

et  al, 

(Sec  S.  C.  13  Wall.  386-389.) 

Power  of  prefect  to  grant  lands. 
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A  prefect  of  a  district,  under  the  appointment  of  '^^^  f^^^J  ^] 


the  military  governor  of  California  ana  an  election 
hy  the  people  of  the  district,  had  no  power  to 
grant  a  part  of  the  common  lands  of  the  pueblo, 
after  the  conqiiest  and  acquisition  of  the  country  by 
the  United  States. 
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[No.   110.] 
Submitted  Dec.  12, 1871.    Decided  Feb.  12, 1812.  ^^^K  bj 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  action  was  ejectment  broupht  in  the 
court  below  by  Alexander,  the  plaintiff  in  error, 
to  recover  a  parcel  of  land  in  the  city  of  San 
Francif?co,  state  of  California.  The  complaiht 
alleges  title  in  fee,  and  the  answers  deny  gen- 
erally the  allegations  of  the  complaint  and  set 
up  the  statute  of  limitations.  After  partial 
trial  before  a  jury,  the  cause  was,  by  stipula- 
tion, finally  tried  by  the  court,  sitting  without  a 
jury. 

The  court  found  that  from  and  after  Auej.,  gress  to 
1849,  to  and  inclusive  of  Jan.  12,  1850,  by  in  the  s 
virtue  of  an  appointment  from  the  then  military  barred 
governor  of  the  then  territory  of  California  was  no 
and  an  election  by  the  people  of  the  district,  Judg 
Horace  Hawes  was  acting  as  the  prefect  of  the  I  fendan 
district,  embracing  the  then  pueblo,  now  city,  of  1  ror. 
San  Francisco,  and,  while  thus  acting,  upon  Mcs 
petition  therefor,  he  granted,  on  Jan.  12,  1850, 1  and  P 
to  Edward  Carpenter,  then  a  resident  of  the  I  error, 
former  Mission  Dolores,  the  premises  in  con-  [  Mr 
troversy;  that  the  title  of  Carpenter  thus  ac-  j  error 
quired  on  and  before  Apr.  12,  1868,  became 
vested  in  the  plaintiff;  thnt  these  premises  are  I  Mi 
within  the  limits  of  the  said  pueblo,  now  city  of  I  tlie  i 
San  Francisco;  that  in  the  month  of  July,  1852,  I  It 
the  city  presented  a  claim  for  said  pueblo  lands  I  that 
to  the  board  of  land  commissioners,  organ-  I  ejec 
ized  under  the  act  of  Conjrress  oi  Mar.  3.  1R51,  I  lega 
entitled  "An  Act  to  Ascertain  and  Settle  Pri-  \  plai 
vate  Land  Claims  in  the  State  of  California,"  I  1 
and  on  Dec.  24,  1854.  the  board  confirmed  the  1  Ha 
claim,  the  confirmation  including  the  premises  i  bn 
in  controversy;  that  an  appeal  was  taken  from  1  thi 
the  decree  of  confirmation  to  the  United  States 
district  court,  from  which  court  the  case  was 
duly  transferred  to  the  circuit  court,  where  the 
claim  was  again  confirmed  May  18,  1865,  from 
which  last  docroe  of  confirmation  an  appeal 
was  duly  taken  to  this  court,  and,  Feb.  4,  1867, 
the  mandate  of  this  court,  in  all  respects  con- 
firming the  decree  of  the  circuit  court,  vras  filocl 
in  tlip  iMst-named  court;  that  the  prennisea  in 
question  are  within  the  limits  and  par*;  of  the 
lands  dcfjcribod  in  the  so-called  ''Van  Nesa 
Ordinance,"  which  was  ratified  by  tlie  le^i<*la- 
ture  of  the  state  of  California,  Mar.  21,  185B; 
that  on  Jnn.  1.  1855,  the  defendants  "were  l*n 
the  pospopsion  of  these  lands  and  that  their  pos- 
session was  open,  notorious,  and  adverse  to  all 
the  world,  and  that  the  defendants  were  vested 
with  all  title  thereto,  conferred  by  the  Van  ^ess 
Ordinance  and  the  provisions  of  the  act 
Congress  of  Julv  1,  18f)4,  entitled  **Ati  Act 
Expedite  the  Settlement  of  Title*  to 
thp  State  of  California." 
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charge  of  military  governors,  who,  with  the  aid 
of  subordinate  officers,  exercised  municipal  au> 
thority ;  but  the  power  to  grant  land  or  confirm 
titles  was  never  vested  in  these  military  govern- 
ors {Mumford  v.  Wardtcell,  6  Wall.  435,  18  L. 
€d.  760)  nor  in  any  person  appointed  by  them. 
It  is  contended,  however,  that  Hawes*  elec- 
tion by  the  people  of  the  pueblo  to  the  office  of 
prefect  on  the  retirement  of  the  Mexican  offi- 
cials, gave  him  all  the  power  a  Mexican  prefect 
would  have  had  if  the  country  had  not  been 
conquered.  Is  this  position  maintainable?  Pivsb- 
los  or  towns,  by  the  laws  of  Mexico,  were  en- 
titled to  a  certain  quantity  of  lands  adjoining 
them,  which  were  held  in  trust  for  the  benefit 
of  their  inhabitants.  The  nature  and  extent  of 
these  pueblo  rights  have  been  the  subject  of  a 
great  deal  of  controversy  since  the  acquisition 
of  California.,  and  came  before  this  court  for 
consideration  in  the  case  of  Townsend  v.  Oree- 
ley,  5  Wall.  33li,  18  L.  ed.  549.  Mr.  Justice  Field, 
in  delivering  the  opinion  of  the  court  in  that 
case,  says:  "It  may  be  difficult  to  state  with 
precision  the  exact  nature  of  the  right  or  title 
which  the  pueblos  held  in  these  lands.  It  was 
not  an  indefeasible  estate;  ownership  of  the 
lands  in  the  pueblos  could  not,  in  strictness,  be 
affirmed.  It  amounted  in  truth  to  little  more 
than  a  restricted  or  qualified  right  to  alienate 
portions  of  the  land  to  its  inhabitants  for  build- 
ing or  cultivation  and  to  use  the  remainder  for 
commons,  for  pasture  lands,  or  as  a  source  of 
revenue  or  for  other  public  purposes.  This  right 
of  disposition  and  use  was  in  all  particulars 
subject  to  the  control  of  the  government  of 
the  country."  Manifestly,  if  this  right  of  dis- 
position and  use  were  subject  to  Mexican  con- 
trol while  Mexican  rule  prevailed,  it  was  equally 
subject  to  the  control  of  our  government  when 
this  rule  was  changed.  It  must  be  conceded 
that  these  pueblos  had  an  equitable  right  to 
have  their  common  lands  confirmed  to  them,  but 
they  did  not  hold  them  as  a  private  individual 
389*]  *does  his  estate,  and  it  needed  legislative 
action  to  ripen  this  equitable  right  into  a  legal 
title.  Congress  has  acted  upon  this  subject  and 
confirmed  the  lands  of  the  pueblo  of  San  Fran- 
cisco, including  the  demanded  premises,  and  this 
confirmation  could  not  inure  to  the  benefit  of 
anyone  claiming  under  a  grant  by  an  American 
prefect,  unless  there  were  an  express  declaration 
to  that  efl'ect.  As  there  is  no  pretense  that  the 
grrant  in  this  case  was  protected  by  legislation, 
it  follows  tnat  the  plaintiff  has  no  title  of  any 
sort  to  rest  upon,  and  the  judgment  of  the  Or- 
cuit  Court  must  be  affirmed. 


151»]  LUCY  H.  CAKROLL,  Admrx.  of  Geo. 
W.  Carroll,  Deceased,  Appt,, 

V. 

UNITED  STATES. 
(See  S.  C.  13  Wall.  151-153.) 

Abandoned  and  captured  property  a^t — right 
to  proceeds — when  aid  to  the  Rebellion  de- 
feats. 

1.  Under  the  abandoned  and  captured  property 
act  of  Mar.  12,  1863,  the  right  to  recover  depends 
on  proof  of  ownership  of  the  abandoned  or  captured 
13  WALL. 


property,  of  right  to  the  proceeds  and  of  the  fact 
that  the  owner  gave  no  aid  or  comfort  to  the  Re- 
bellion. 

2.  The  ownership  thereby  required  to  be  proved 
is  that  which  existed  at  the  time  of  capture  or 
abandonment,  and  the  right  to  the  proceeds  is  that 
which  existed  at  the  time  of  the  petition  filed  In 
the  court  of  claims. 

3.  Where  u  person  claimed  the  ownership  of  the 
property  at  the  time  of  its  capture,  as  administra- 
trix, and  gave  proof  that  she  gave  no  aid  or  com- 
fort to  the  Rebellion,  she  is  entitled  to  recover  the 
proceeds  of  such  property  In  the  court  of  claims, 
although  her  Intestate  gave  aid  and  comfort  to  the 
Rebellion. 

[No.  289.] 
Submitted  Jan.  12, 1872.    Decided  Feb.  10, 1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr.  R.  M.  Corwlne»  for  appellant: 

The  court  of  claims  held  that  the  claimant 
is  not  required  to  establish  that  the  cotton  was 
not  at  any  time  the  property  of  a  disloyal  per- 
son. 

4  Ct.  of  Claims,  426;  also.  Bates* s  CasCy  same 
vol.  669. 

The  proof  of  loyalty  is  confined  to  the  claim- 
ant of  the  proceeds  of  the  property  when  taken 
by  the  government.  Its  then  status  is  the  sub- 
ject of  inquiry.  If  the  title  before  that  had 
passed  out  of  the  disloyal  owner  into  a  loyal 
owner,  bona  fide,  the  property  is  free  from  any 
trouble  it  may  have  labored  imder  before  then. 

To  make  the  property  answerable  for  the  po- 
litical offense  of  the  owner,  proceedings  to  con- 
demn it  under  the  Confiscation  Acts  must  be 
instituted  in  the  lifetime  of  the  owner,  and 
while  it  is  in  his  possession.  After  his  death, 
new  riffhts  intervene  and  the  property  is  free 
from  whatever  disability  it  might  nave  labored 
under  while  in  his  possession.  V.  8.  v.  Ander- 
son, 9  Wall.  66,  19  L.  ed.  617. 

The  title  is  cast  on  the  administrator  and  re- 
lates to  the  moment  of  Carroll's  death. 

Johns  V.  Johns,  1  McCord,  132;  3  McCord, 
371;  Jjawrence  v.  Wright,  23  Pick.  128;  Hays 
Y.  Jackson,  6  Mass.  149 ;  Jewett  v.  Stevens,  12 
Mass.  309 ;  1  Will.  Exrs.  528. 

At  the  instant  of  the  testator's  death,  the 
interest  in  all  chattels  vests  in  the  executor  or 
in  the  administrator,  as  the  case  may  be,  wheth- 
er he  has  reduced  them  into  his  actual  posses- 
sion or  not;  and,  however  widely  dispersed  or 
remotely  situated,  they  are  regarded  m  law  as 
assets  in  his  hands. 

Toll.  Law  of  Exrs.  152;  Lawrence  v.  Wright, 
supra. 

He  may  maintain  trover  for  them  against  all 
the  world. 

In  like  manner  he  is  deemed  to  be  in  posses- 
sion of  a  ship  at  sea. 

The  court  of  claims  has  said  that  the  evi- 
dence of  ownership  required  is  at  least  equal  to 
that  necessary  to  sustain  an  action  of  trespass 
or  trover.  Margaret  Bond's  Case,  2  Ct.  of 
Claims,  522. 

Tried  by  that  rule,  it  is  not  difficult  to  deter- 
mine that  the  title  to  this  property  was  vested 
in  the  administratrix  when  it  was  taken ;  and  if 
it  was  so,  then  the  political  status  of  George  W. 
Carroll  cannot  prevail,  but  that  of  the  adminis- 
tratrix must. 
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SUPBEMB  COUBT  OF  THE  UNITED  STATES. 


Dec.  Tkb3C, 


Mr,  B.  H.  Bristowy  Solicitor  Oen,,  for  ap- 
pellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

It  appears  from  the  findings  of  fact  by  the 
court  of  claims,  that  George  W.  Carroll,  re- 
siding in  Arkansas,  during  the  first  years  of  the 
late  Civil  War,  raised  and  was  owner  of  cer- 
tain cotton.  He  died  in  September,  1863.  Dur- 
ing his  life  he  had  given  aid  to  the  Hebellion. 

The  cotton,  upon  his  death,  came  into  the 
possession  of  the  claimant  as  administratrix, 
and  was  in  her  possession  at  the  time  it  was 
captured  by  the  United  States.  She  offered  evi- 
dence, to  establish  her  own  loyalty  and  that  she 
never  gave  aid  or  comfort  to  the  Rebellion, 
which  seems  to  have  been  rejected  by  the  court. 
162*]  The  estate  was  insolvent.  'The  cred- 
itors are  numerous,  and  there  is  no  proof  in 
respect  to  their  loyalty. 

The  court  of  claims  decided,  as  a  conclusion 
of  law  from  these  facts,  that  the  claimant's 
rights  as  administratrix  depended  upon  proof 
of  the  loyalty  of  the  deceased,  and  it  being 
shown  that  he  voluntarily  gave  aid  and  comfort 
to  the  Rebellion,  dismissed  the  petition. 

We  think  that  the  court  of  claims  erred  in 
the  decision  given  by  it.  The  statute  of  March 
12,  1863  (12  Stat  at  L.  820),  makes  the 
163*]  •right  to  recover  depend  on  proof  of  own- 
ership of  the  abandoned  or  captured  property,  or 
right  to  the  proceeds,  and  of  the  fact  that  the 
owner  gave  no  aid  or  comfort  to  the  Rebellion. 
It  is  plain  to  us  that  the  ownership  to  be  proved 
was  that  which  existed  at  the  time  of  capture 
or  abandonment,  and  that  the  right  to  the  pro- 
ceeds was  that  which  existed  at  the  time  of  the 
petition  filed  in  the  court  of  claims.  These  titles, 
in  their  nature,  capable  of  separation,  co-existed 
in  the  petitioner.  True,  her  ownership  was  not 
absolute,  nor  was  her  right  to  the  proceeds  ab- 
solute. She  could  claim  only  in  a  representa- 
tive capacity:  First,  in  right  of  the  intestate; 
and,  second,  as  trustee  for  creditors  and  dis- 
tributees. At  the  time  of  the  death  of  the.  in- 
testate the  cotton  was  in  his  possession,  unaf- 
fected by  any  proceeding  in  confiscation.  After 
his  death,  and  upon  appointment  of  his  widow 
as  administratrix,  the  title  vested  in  her  unfor- 
feited.  It  was  a  title  upon  which  she  could  main- 
tain trespass  or  trover.  Redf.  Wills,  114, 116;  1 
Wm.  Ex.  &  Adm.  596;  McVaughtera  v.  Elder, 
2  Brev.  313;  Lawrence  v.  Wright,  23  Pick.  129. 
And  it  was  the  only  title  to  the  property  sub- 
sisting at  the  time  of  the  capture  and  sale  and 
payment  of  the  proceeds  into  the  Treasury.  The 
statute  does  not  make  it  the  duty  of  the  court 
to  inquire  whether  the  intestate  who  had  been 
the  owner  gave  aid  and  comfort  to  the  Rebellion, 
but  whether  such  aid  or  comfort  was  given  by 
the  actual  owner  at  the  time  of  capture.  This 
owner,  within  the  sense  of  the  statute,  was  the 
administratrix.  It  would  be  much  more  reason- 
able to  institute  such  inquiries  in  respect  to  the 
creditors  and  distributees  than  in  respect  to  the 
intestate.  But  such  an  investigation  might  be 
endless,  and  could  not,  we  think,  have  been 
contemplated  by  the  Icjgislature. 

We  think,  therefore,  that  the  Court  of  Claima 
erred  in  not  admitting  the  proof  offered  hy  the 
petitioner,  and  for  this  cause  the  decree  must  be 
reversed, 
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CHARLES  REICHE  et  al,  Plffs.  in  Err.,  . 

V. 

HENRY    A.     SMYTHE,     Collector     of    New 

York,  etc. 

(See  S.  C.  13  Wall.  162-165.) 

Construction  of  statutes — a<its  in  pari  materia 

— duty  act, 

1.  The  meanins  of  general  words  in  a  statute 
must  be  restricted,  whenever  it  is  found  necessary 
to  do  80,  in  order  to  carry  out  the  legislative  in- 
tention. 

2.  Where  two  acts  of  Congress  are  in  pari  ma- 
teria, it  will  be  presumed  that,  if  the  same  word 
be  used  in  both  and  a  special  meaning  given  it  in 
the  first  act,  it  was  intended  that  it  should  receive 
the  same  interpretation  in  the  latter  act. 

8.  The  duty  ^ct  of  1866  does  not  impose  duty  on 
birds  and  fowls. 

[No.  119.] 

Argued  Feb.  1$,  1812,      Decided  Feb,  26,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  oy  the  court. 

Mr,  Frederick  Chase,  for  plaintiff  in  er- 
ror, cited  Roosevelt  v.  Mcumcell,  3  Blatchf .  391 ; 
Bac  Abr.  I.  2;  De  Forest  v.  Lairrence,  13  How. 
274;  Elliott  v.  Hwartwout,  10  Pet.  137. 

Messrs,  B.  H.  Brittow,  Solicitor  Oen.,  and 
C.  H.  Hill,  Asst,  Atty,  Qen,,  for  defendant  in 
error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

In  September,  1856,  the  plaintiffs  in  error 
imported  at  the  port  of  New  York  certain  lots 
of  live  birds,  on  v^hich  the  collector  exacted  a 
duty  of  twenty  per  centum  ad  valorem,  which 
was  paid  under  protest.  This  suit  is  brought 
to  recover  back  the  money  and  the  only  inquiry 
is  whether  the  living  birds,  at  the  date  of  this 
importation,  were  dutiable. 

It  is  claimed  that  they  were,  imder  the  act 
of  May  16,  1866,  entitled  "An  Act  Imposing 
a  Duty  on  Live  Animals"  (14  Stat,  at  L.  48), 
which  was  in  force  at  the  period  referred  to, 
and  which  provides  as  follows:  "That  on  and 
after  the  passage  of  this  act,  there  shall  be 
levied,  collected,  and  paid  on  all  horses,  mules, 
cattle,  sheep,  hogs,  and  other  live  animals  im- 
ported from  foreign  countries,  a  duty  of  twenty 
per  centum  ad  valorem:  Provided,  that  any 
such  animals  now  bona  fide  owned  by  resident 
citizens  of  the  state,  and  now  in  any  of  the 
provinces  of  British  America,  may  be  imported 
into  the  United  States  free  of  duty,  until  the 
expiration  of  ten  days  next  after  the  passage  of 
this  act." 

This  act,  in  its  terms,  is  comprehensive 
enough  to  include  birds  and  all  other  living 
things  endowed  with  sensation  and  the  power 
of  voluntary  motion,  and  if  there  had  not  been 
previous  legislation  on  the  subject,  there  might 
be  some  justification  for  the  position  that  Con- 
gress did  not  intend  to  narrow  the  nxeaning  of 
the  language  employed.  If  it  be  true  that  it  is 
the  duty  of  the  court  to  ascertain  the  meaning 
of  the  legislature  from  the  words  used  in  the 
statute  and  the  subject-matter  to  which  it  re- 
lates, there  is  an  equal  duty  to  restrict  the 
meaning  of  general  words,  whenever  it  is  found 

Note. — Construction  of  statutes — see  notes,  22 
L.  ed.  U.  S.  736 ;  23  L.  ed.  U.  S.  119 ;  11  C.  C.  A, 
71. 
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necessary  to  do  so,  in  order  to  carry  out  the 
legislative  intention. 

Brewer  v.  Blougher,  14  Pet.  178.  And  it  is 
fair  to  presume,  in  case  a  special  meaning  was 
attached  to  certain  words  in  a  prior  tariff  act, 
that  Congress  intended  they  should  have  the 
same  signification  when  used  in  a  subsequent 
act  in  relation  to  the  same  subject-matter. 

The  2dd  section  of  the  act  of  Mar.  2,  1861, 
ch.  68,  12  Stat,  at  L.  193,  provides  that  "the 
importation  of  the  articles  hereinafter  men- 
tioned and  embraced  in  this  section  shall  be  ex- 
empt from  duty.  .  .  .  Animals  living  of  all 
kinds.  .  .  .  Birds,  singing  and  other,  and 
land  and  water  fowls.    .     .     .*' 

This  act  was  in  force  when  the  act  of  1860 
— the  act  in  controversy — was  passed,  and  it 
will  be  seen  that  birds  and  fowls  are  not  em- 
braced in  the  term  "animals,"  and  that  they 
are  free  from  duty,  not  because  they  belong  ti 
the  class  of  "living  animals  of  all  kinds,"  but 
165"*]  for  the  *reason  that  they  are  especially 
designated.  It  is  quite  manifest  that  Congress, 
adopting  the  popular  significaticm  of  the  word 
•*animals,"  applied  it  to  quadrupeds,  and  placed 
birds  and  fowls  in  a  different  classification. 
Congress  having,  therefore,  defined  the  word  in 
one  act,  so  as  to  limit  its  application,  how  can 
it  be  contended  that  the  definition  shall  be  en- 
larged in  the  next  act  on  the  same  subject,  when 
there  is  no  language  used  indicating  an  inten- 
tion to  produce  such  a  result?  Both  acts  are 
in  pari  materia,  and  it  will  be  presumed  that  if 
the  same  word  be  used  in  both,  and  a  special 
meaning  were  given  it  in  tne  first  act,  that  it 
was  intended  it  should  receive  the  same  inter- 
pretation in  the  latter  act,  in  the  absence  of 
anything  to  show  a  contrary  intention.  Dwar. 
St.  701-766. 

If  it  be  used  in  a  different  sense  in  the  act  of 
1866,  its  meaning  instead  of  being  extended  is 
narrowed,  for  all  animals  not  ejuadem  generis 
**with  horses,  mules^  cattle,  sheep,  and  hogs," 
are  excluded  from  the  operation  of  the  revenue 
laws.  By  the  act  of  1861,  living  animals  of  all 
kinds,  whether  domesticated  or  not.  could  be 
imported  without  paying  a  duty.  The  law  of 
1866  steps  in  and  imposes  a  duty  on  domestic 
quadrupeds,  leaving  the  act  of  1861  applicable 
to  all  other  quadrupeds,  and  to  birds  and  fowls. 

The  case  of  Homer  v.  Collector,  1  Wall.  486, 
17  L.  ed.  688,  is  in  principle  not  unlike  this. 
The  object  of  that  suit  was  to  ascertain  whether, 
under  the  tariff  act  of  1857,  almonds  were 
placed  in  the  category  of  dried  fruits,  on  which 
a  small  duty  was  imposed.  It  was  contended 
as  the  article  was  popularly  classed  among  the 
dried  fruits  of  the  table,  with  raisins,  dates, 
etc.,  and  as  it  \vas  not  named  specifically  in 
the  dianges  in  the  act  of  1857,  that  it  prop- 
erly belonged  to  the  schedule  providing  for  dried 
fruits.  But  the  court  held  that  as  a  duty  had 
been  imposed  on  almonds,  eo  nomine,  in  previ- 
ous tariff  acts,  the  article  was  not,  for  revenue 
purposes,  within  the  general  term  of  dried  fruit, 
although  in  popular  language  and  commercial 
usage  such  was  its  signification. 

The  judgment  w  reversed,  and  a  venire  de 
novo  awarded. 
13  Wall. 


FRANKLIN  PHILIP  et  al^ 
Plffa,  in  Err., 

V. 

JOSEPH  NOCK. 

(See  8.  C.  13  Wall.  185-187.) 

Appeals  and  torits  of  error  in  patent  oases. 

The  act  of  July  20.  1870,  does  not  chanse  ths 
patent  law  of  Feb.  1861,  wblcb  gives  to  parties  In 
patent  suits  a  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States,  without  regard 
to  the  sum  in  controversy. 

[No.  626.] 
Sulmitted  Feh.  9, 1872.    Decided  Feb.  19, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  was  an  action  in  the  court  below  by 
Nock,  as  an  original  inventor  of  a  hinge  for 
inkstands,  for  the  infringement  of  his  patent. 
The  plaintiff  laid  his  damages  at  $5,000.  The 
defendants  pleaded  the  general  issue.  The 
plaintiff  obtained  a  verdict  and  judgment  for 
$500,  and  the  defendants  sued  out  this  writ  of 
error. 

A  motion  is  now  made  to  dismiss  for  want  of 
jurisdiction. 

Mr.  Oeo.  W.  Paschal,  for  defendant  in  error, 
in  support  of  the  motion: 

It  IS  insisted  for  the  plaintiffs  in  error  that 
appellate  jurisdiction  is  given  under  the  act  of 
Feb.  18,  1861,  12  Stat,  at  L.  130,  because  it  is 
a  controversy  in  law,  arising  under  a  law  of  the 
United  States,  granting  and  confirming  to  an 
inventor  the  exclusive  right  co  his  invention,  etc. 

We  submit  that  a  suit  against  a  naked  in- 
fringe^  of  a  patent  is  not  within  the  letter  and 
certainly  not  within  the  spirit  of  that  act.  That 
act  may  well  apply  to  the  interference  cases 
arising  between  rival  patentees,  or  to  contro- 
versies between  such  patentees,  or  those  claim- 
ing under  them,  without  allowing  a  naked  tres- 
passer the  benefit  of  appeal,  simply  because  he 
disputes  the  validity  of  the  patent.  The  as- 
sumption really  is  that  the  validity  of  every 
patent  may  be  attacked  by  any  trespasser,  in  a 
collateral  way,  which  is  wholly  inadmissible. 
The'  grounds  of  defense  which  may  be  urged, 
as  decided  by  this  court,  are  embodied  in  | 
51  of  the  act  of  1866. 

See  Rubber  Co.  v.  Goodyear,  9  Wall.  797, 
19  L.  ed.  569;  Eureka  Co.  v.  Bailey  Co.  ante, 
209. 

A  careful  reading  of  the  cases  under  §  17 
of  the  act  of  1836  leads  to  the  conclusion 
that  such  appeals  only  lie  in  cases  which  prop- 
erly involve  the  construction  of  the  patent  laws ; 
where  no  amoimt  can  be  said  to  oe  involved, 
but  only  the  rights  of  inventors  to  the  benefit  of 
their  discoveries,  as  against  the  government  or 
other  inventors. 

ffogg  V.  Emerson,  6  How.  478;  Allen  v.  Blunt, 
2  Wood.  &,  M.  155;  Wilson  v.  Sandford,  10 
How.  101. 

It  is  insisted,  however,  that  all  doubt  upon 

Note. — Jurisdiction  of  U.  8.  Supreme  Court  de- 
pending  on  amount;  interest  cannot  he  added  to 
give  jurisdiction;  how  value  of  thing  demanded 
may  he  shown;  what  cases  reviewable  without  re- 
gard to  sum  in  controversy — aee  note  to  Gordon  v. 
Ogden,  7  L.  ed.  U.  8.  592. 
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the  subject  is  removed  by  §  56  of  the  patent 
law  of  July,  1870,  16  Stat,  at  L.  207. 

This  act  was  not  in  force  w^hen  the  judg- 
ment was  rendered,  and  the  writ  of  error  sued 
c»ut. 

The  argument  is  that  the  words  "touching 
patent  rights"  are  sufficiently  comprehensive 
to  embrace  every  possible  controversy  in  which, 
patentees  may  be  engaged  about  their  patents. 
But,  taken  in  connection  with  the  preceding 
sections,  it  is  clear  that  the  appeal  has  reference 
only  to  such  jurisdiction  as  is  given  by  that  act 
itself. 

It  will  be  seen  by  reference  to  the  bills  of 
exception  that  the  defense  was  in  no  manner 
brought  within  the  purview  of  §  61  of  the 
act,  and  hence  the  appeal  is  not  within  the  pur- 
view of  §  50. 

No  defense  was  admissible  touching  patent 
rights,  or  the  validity  of  the  patent,  under  the 
pleadings,  as  is  settled  in  Silsby  v.  Foote,  14 
How.  218;  Rubber  Co.  v.  Goodyear,  9  Wall. 
797,  19  L.  ed.  509;  Seymour  v.  Osborne,  ante, 
33;  Agawam  Co.  v.  Jordan,  7  Wall.  596,  19 
L.  ed.  179;  Ttcae  v.  Huntingdon,  23  How.  10, 
16  L.  ed.  482. 

Mr.  R.  D.  Mni«ej  in  opposition  to  motion. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  patent  law  of  l^'ebruary,  1861  (12  Stat,  at 
L.  130),  gives  to  parties  to  suits  arising  under 
any  law  of  the  United  States  giving  to  invent- 
ors the  exclusive  right  to  their  inventions  oi 
discoveries,  a  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States  without  re- 
gard to  the  S'jm  in  controversy.  The  act  of 
1870  (16  Stat,  at  L.  207)  does  not  alter  the 
right  of  appeal  or  to  a  writ  of  error  in  this  re- 
spect. 

The  motion  to  dismiss  the  writ  of  error  in 
this  case  must,  therefore,  be  denied. 
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264»]     THE    WILMINGTON    &    WELDON 

RAILROAD  COMPANY,  Plff.  in  Err,,  F 

V. 

JOHN  A.  REID,  Sheriff,  etc 
(See  S.  C.  13  Wall.  264-268.) 
Contract  in  a  charter,  when  violated  by  a  too). 


Where  a  state  law  charterini;  a  company   pro- 
-ded  that  the  property  of  the  company  shall    be 
exempt  from  taxation,  that  constituted  a  contract 


T>etween  the  state  and  the  company,  which  was  vio- 
lated by  taxing  the  franchise  and  rolling  stock  of 
the  company. 

[No.  99.1 
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Argued  Feb.  7,  1812.      Deciaed  Feb.  26,  1872.  I  «' 

I  If 

IN  ERROR  to  the  Supreme  Court  of  the  State  |  o 
of  North  Carolina. 
'  This  case  was   commenced   in  the  superior  f  ti  : 
court  of  Halifax  Co.,  by  a  writ  and  complaint  |  P 
in  the  nature  of  an  action  of  replevin,  to  obtain 
possession  of  an  engine  and  tender  seized  by  /  fi 
l^id,  the  defendant  below,  as  sheriff  of  Hali- 
fax Co.,  and  about  to  be  sold  for  payment  of  J  f; 
tnxes  assessed  upon  the  franchise  and  rolling 
stock  of  the  company.  |  C 

There  is  in  the  record  an  application  by  the 
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and  the  corporations,  they  cannot  be  impaired 
by  the  legislature. 

TTie  charters  of  the  railroad  companies  are 
compacts  or  contracts  by  statute  between  the 
state  and  stockholders,  and  cannot  be  changed 
without  the  consent  of  each  party;  and  such 
rights  as  are  legally  vested  in  the  companies, 
cannot  be  controlled  or  destroyed  by  any  sub- 
sequent statute,  unless  a  power  for  that  pur- 
pose be  reserved  in  the  acts  or  incorpotation. 

Wales  V.  Stetson,  2  Mass.  143;  Eniield  Toll 
Br,  Co,  V.  Conn.  Riv,  Co,  7  Conn.  28 ;  Fletcher 
V.  Peck,  6  Cranch,  87;  Bk.  v.  Knoop,  16  How. 
389;  Pawlet  v.  Clark,  9  Cranch,  292;  Terrett  v. 
Taylor,  9  Cranch,  43 ;  Dart,  Coll.  v.  Woodward, 
4  Wheat.  518. 

This  has  ever  been  the  rule  of  construction 
for  such  charters  in  North  Carolina. 

Mills  V.  Williams,  1 1  Ired.  658 ;  Bk.  of  the 
State  V.  Bk.  of  Cape  Fear,  13  Ired.  75;  Atty. 
Oen.  V.  Bk.  4  Jones,  Eq.  287. 

Where  there  is  no  stipulation  by  the  sover- 
eign against  taxation,  taxation  may  be  laid. 

Bk.  v.  Billings,  4  Pet.  514;  State  v.  Pettoay, 
2  Jones,  Eq.  396. 

Where  there  is  such  a  stipulation  it  is  en- 
titled to  a  sensible  construction,  so  as  to  effect 
its  obvious  purpose,  and  shall  be  regarded  as  a 
contract  if  so  intended. 

Bk.  V.  Knoop,  supra;  Ohio  Ins.  d  T.  Co.  v. 
Deholt,  16  How.  410,  Taney's  Op.  p.  427;  Bk. 
v.  Edwards,  5  Ired.  516;  see  Op.  Gordon  v. 
Appeal  Tax  Court,  3  How.  148;  Home  of  the 
Friendless  v.  Rouse,  8  Wall.  430,  19  L.  ed.  495. 

Messrs.  Will  H.  Battle  and  Kemp  P.  Bat- 
tle for  defendant  in  error: 

It  is  admitted  that  a  charter  of  incorporation 
granted  by  a  state  creates  a  contract  between 
the  state  and  its  corporators,  which  the  state 
cannot  violate.  It  becomes,  then,  a  matter  of 
importance  to  ascertain  the  nature  of  such  a 
contract  and  the  number  and  extent  of  the 
rights  which  are  conferred  upon  the  corpora- 
tion. There  are  niunerous  cases  on  this  sub- 
ject, but  it  is  unnecessary  to  refer  to  more  than 
one,  as  in  that  one  such  rights  are  clearly 
stated  and  defined.  In  the  Binghamton  Bridge 
Case,  3  Wall.  75,  18  L.  ed.  143.  it  is  said  by  the 
court:  'That  all  rights  which  are  asserted 
against  the  state  must  be  clearly  defined,  and 
not  raised  by  inference  or  presumption;  and  if 
the  charter  is  silent  about  a  power,  it  does  not 
exist.  If.  on  a  fair  reading  of  the  instrument, 
reasonable  doubts  arise  as  to  the  proper  in- 
terpretation to  be  given  it,  those  doubts  are  to 
be  solved  in  favor  of  the  state;  and  where  it  is 
susceptible  of  two  meanings,  the  one  restricting 
and  the  other  extending  the  powers  of  the  cor- 
poration, that  construction  is  to  be  adopted 
which  works  the  least  harm  to  the  state."  See 
McRee  v.  R.  Co.  2  Jones,  186. 

When  a  corporation  claims  exemption  from 
taxation,  it  must  show  that  the  power  to  tax 
has  been  given  up  by  the  state,  in  the  plainest 
and  most  explicit  language.  The  reason  is 
that  the  taxing  power  is  one  of  the  highest  and 
most  important  attributes  of  sovereignty.  It 
is  essential  to  the  establishment  and  continued 
4;xistence  of  the  government.  No  government 
^!an,  then,  devest  itself  altogether  of  such  a 
power;  it  cannot  commit  political  suicide;  but 
it  is  conceded  that  it  may,  by  a  contract  for  an 
13  Wall.  U.  S.,  Book  20. 


adequate  consideration,  bind  itself  for  a  longer 
or  a  shorter  period,  not  to  exercise  its  taxing 
power  at  all,  or  not  beyond  a  certain  extent, 
upon  certain  persons  or  things.  This  is,  how- 
ever, often  a  dangerous  restriction  upon  its 
power,  because  the  necessities  of  the  govern- 
ment cannot  always  be  foreseen.  In  the 
changes  and  chances  of  time  and  thin^^s,  those 
who  have  charge  of  the  administration  may 
have  need  of  all  the  possible  resources  of  the 
country  to  save  it  from  great  disaster,  if  not 
from  ruin.  These  considerations  force  upon 
the  mind  the  propriety,  nay,  the  absolute  ne- 
cessity, of  the  rule  that  every  grant  from  the 
legislature,  by  which  the  integrity  of  the  power 
to  raise  revenue  is  impaired,  must  be  construed 
strictly  in  favor  of  the  public  and  against  the 
grantee. 

State  V.  Petway,  2  Jones,  Eq.  396;  Bk.  v. 
Commontcealth,  19  Pa.  144;  Middleton  v.  Lam- 
bert, 1  Ad.  &  E.  401;  Cooley,  Const.  Lim.  280, 
et  seq.;  Christ  Ch.  v.  Co.  of  Phila.  24  How.  300, 
16  L.  ed.  602. 

The  franchise  is  something  entirely  distinct 
from  the  property  of  the  corporation,  and  the 
distinction  is  clearly  recognized  by  law.  State 
V.  Rives,  5  Ired.  297 ;  Rev.  Code  of  1856,  ch.  26, 
§§  5-10;  State  v.  Petway,  supra;  Atty.  Oen.  v. 
Bk.  4  Jones,  Eq.  287. 

In  this  case  the  tax  is  upon  the  franchise. 
Tlie  exemption  extends  only  to  the  property, 
leaving  the  franchise  or  body  politic  itself  lia- 
ble to  be  taxed,  just  as  an  individual  might 
have  his  property  exempt,  while  the  state 
might,  where  there  was  no  constitutional  re- 
striction, tax  his  poll  ad  libitum.  See  Bk.  ▼. 
State,  9  Yerg.  490. 

Nothing  less  than  the  exemption  of  the  fran- 
chise and  all  the  property,  real  and  personal, 
of  the  corporation,  from  taxation,  can  or  ought 
to  relieve  it  from  the  burden  of  contributing 
its  just  proportion  towards  the  support  of  the 
government. 

See  Home  of  the  Friendless  v.  Rouse,  8  Wall. 
430,  19  L.  ed.  495;  Washington  University  ▼. 
Rouse,  8  Wall.  439,  19  L.  ed.  498. 

Mr.  Justice  Daris  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  North  Carolina,  and  brings  up 
the  question  whether  the  recent  legislation  of 
the  state  concerning  the  collection  of  taxes  is, 
as  it  affects  the  plaintiff  in  error,  in  violation 
of  that  provision  of  the  Constitution  of  the 
United  States  which  declares  that  no  state 
shall  pass  any  law  impairing  the  obligation  of 
contracts.  As  early  as  1833j  the  general  as- 
sembly of  North  Carolina  incorporated  the  Wil- 
mington &  Weldon  Railroad  Company,  for  the 
purpose  of  constructing  a  railroad  in  the  state, 
and  inserted  a  provision  in  the  charter,  "that 
tlie  property  of  said  company  and  the  share* 
therein  shall  be  exempted  from  any  publio 
charge  or  tax  whatsoever." 

It  has  been  so  often  decided  by  this  court 
that  a  charter  of  incorporation  granted  by  a 
state  creates  a  contract  between  the  state  and 
tlie  corporators,  which  the  state  cannot  violate, 
that  it  would  be  a  work  of  supererogation  to 
repeat  the  reasons  on  which  the  argument  is 
founded.  It  is  true  that  when  a  corporation 
claims  an  exemption  from  taxation,  it  must 
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show  that  the  power  to  tax  has  been  clearly  re- 
linquished by  the  state,  and  if  there  be  a  rea- 
sonable doubt  about  this  having  been  done, 
267*]  that  doubt  must  be  solved  in  *favor  of 
the  state.  The  Binghamton  Bridge  Case,  3  Wall. 
76,  18  L.  ed.  143.  If,  however,  the  contract  is 
plain  and  unambiguous,  and  the  meaning  of  the 
parties  to  it  can  l^  clearly  ascertained,  it  is  the 
duty  of  the  court  to  give  effect  to  it,  the  same 
as  if  it  were  a  contract  between  private  per- 
sons, without  regard  to  its  supposed  injurious 
effects  upon  the  public  interests. 

It  may  be  conceded  that  it  were  better  for 
the  interest  of  the  state,  that  the  taxing  power, 
which  is  one  of  the  highest  and  most  impor- 
tant attributes  of  sovereignty,  should  on  no  oc- 
casion be  surrendered.  In  the  nature  of  things 
the  necessities  of  the  government  cannot  always 
be  foreseen,  and  in  the  changes  of  time,  the 
ability  to  raise  revenue  from  every  species  of 
property  may  be  ol  vital  importance  to  the 
state,  but  the  courts  of  the  coimtry  are  not  the 
proper  tribunals  to  apply  the  corrective  to  im- 
provident legislation  oi  this  character.  If  there 
be  no  constitutional  restraint  on  the  action  oi 
the  legislature  on  this  subject,  there  is  no  rem- 
edy, except  through  the  influence  of  a  wise  pub- 
lic sentiment,  reaching  and  controlling  the  con- 
duct of  th«  >AW-making  power. 

There  is  no  difficulty  whatever  in  this  case. 
The  jreneral  assembly  of  North  Carolina  told 
the  Wilmington  &.  Weldon  Railroad  Company, 
in  language  which  no  one  can  misunderstand, 
that  if  they  would  complete  the  work  of  inter- 
nal improvement  for  which  they  were  incor- 
porated, their  property  and  the  shares  of  their 
stockholders  snould  be  forever  exempt  from 
taxation.  This  is  not  denied,  but  it  is  con- 
tended that  the  subsequent  legislation  does  not 
impair  the  obligation  of  the  contract,  and  this 
presents  the  onlj  question  in  the  case.  The 
taxes  imposed  are  upon  the  franchise  and  roll- 
ing stock  of  the  company,  and  upon  lots  of  land 
appurtenant  to  and  forming  part  of  the  prop- 
erty  of  the  company,  and  necessary  to  be  used 
in  the  successful  operation  of  its  business.  It 
certainly  requires  no  argument  to  show  that  a 
railroad  corporation  cannot  perform  the  func- 
tions for  which  it  was  created  without  owning 
rolling  stock,  and  a'  limited  quantity  of  real  es- 
tate, and  that  these  are  embraced  in  the  gen- 
eral term  "property."  "Property"  is  a  word  of 
268**]  large  *import,  and  in  its  application 
to  this  Qompany  included  all  the  real  and  per- 
sonal estate  required  by  it  for  the  successful 
prosecution  of  its  business.  If  it  had  appeared 
that  the  company  had  acquired  either  real  or 
personal  estate  beyond  its  Intimate  wants;  it 
is  very  clear  that  such  acquisitions  would  not  be 
within  the  protection  of  the  contract.  But  no 
such  case  has  arisen,  and  we  are  only  called 
upon  to  decide  upon  the  case  made  by  the  record, 
which  shows  plainly  enough  that  the  company 
has  not  undertaken  to  abuse  the  favor  of  the 
legislature. 

It  is  insisted,  however,  that  the  tax  on  the 
franchise  is  something  entirely  distinct  from 
the  property  of  the  corporation,  and  that  the 
legislature,  *  therefore,  was  not  inhibited  from 
taxing  it.  This  position  is  equally  imsound 
with  the  others  taken  in  this  case.  Nothing  is 
better  settled  than  that  the  franchise  of  a  pri- 
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vate  corporation — which  in  its  application  to  a 
railroad  is  the  privilege  of  running  it  and  tak- 
ing fare  and  freight-— is  property,  and  of  the 
most  valuable  kind,  as  it  cannot  be  taken  for 
public  use  even,  without  compensation.  Redf. 
Railw.  p.  129,  §  70.  It  is  true  it  is  not  the 
same  sort  of  property  as  the  rolling  stock,  road- 
bed and  depot  grounds,  but  it  is  equally  with 
them  covered  by  the  general  term  "the  prop- 
erty of  the  company"  and,  therefore,  equally 
within  the  protection  of  the  charter. 

It  is  needless  to  argue  the  point  further.  It  is 
clear  that  the  legislation  in  controversy  did  im- 
pair the  obligation  of  the  contract,  which  the 
general  assembly  of  North  Carolina  made  with 
the  plaintiff  in  error,  and  it  follows  that  the 
judgment  of  the  Supreme  Court  must  he  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  with  this  opinion. 


THE     RALEIGH     &     GASTON    RAILROAD 
.  COMPANY,  Plff,  in  Err,, 

V. 

JOHN  A.  REID,  Sheriff,  etc 

(See  S.  C.  18  Wall.  269,  270,  note.) 

Contract  in  charter  exempting  from  taxation, 

when  violated. 

Where  a  state  granted  a  charter  to  a  company 
exempting  Its  property  from  taxation  for  fifteen 
years,  and  after  the  expiration  of  that  time,  the 
state  was  to  be  at  liberty  to  tax  the  shares  of  the 
stockholders  whenever  their  annual  profits  ex- 
ceeded eight  per  cent,  such  shares  cannot  be  taxed 
until  the  annual  profits  exceed  eight  per  cent. 

[No.  100.] 
Argued  Feb.  7,  1872.        Decided  Feb.  26,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  North  Carolina. 

The  case  is  substantially  the  same  as  the  next 
preceding  case  of  Wilmington  d  Weldon  R.  Co, 
V.  Reid,  except  as  noted  in  the  opinion.  It  was 
argued  at  the  same  time  by  the  same  covmsel. 

Messrs.  J.  M.  Carlisle  and  J.  L.  McPherson 
for  plaintiff  in  error. 

Messrs.  K.  P.  Battle  and  W.  H.  Battle  for 
defendant  in  error. 

•Mr.  Justice  Davii  delivered  the  r*270 
opinion  of  the  court: 

This  case  {vnd  the  one  just  decided  are  ot 
kindred  character,  and  alike  in  their  essential 
features.  The  difference  between  the  two  con- 
sists chiefly  in  the  extent  of  the  exemption.  By 
the  Wilmington  charter,  the  property  of  the 
company  could  not  be  taxed  under  any  state  of 
circumstances,  but  the  exemption  in  the  case  of 
the  Raleigh  &  Gaston  Company  was  limited  to 
a  period  of  fifteen  years.  After  this  limitation 
expired,  the  legislature  was  at  liberty  to  tax 
the  individual  shares  of  the  stockholders,  when- 
ever their  annual  profits  exceeded  eight  per 
cent.  And  this  was  the  only  way  in  which 
the  property  of  the  company  could  be  reached 
for  taxation  at  all,  for  when  a  statute  limits  a 
thing  to  be  done  in  a  particular  mode,  it 
includes  a  negative  of  any  other  mode.  Plowd. 
206,  b.  It  was  the  manifest  object  of  the 
legislation  which  incorporated  this  company  to 
invite  the  investment  of  capital  in  the  enter- 
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prise  of  building  this  road;  and  no  means 
better  adapted  for  the  purpose  could  have 
been  devised,  short  of  total  immunity  from 
taxation.  As  long  as  the  capital  was  unproduc- 
tive it  contributed  nothing  to  the  support  of 
the  government;  and  even  after  it  became  re- 
munerative, its  contribution  was  fixed  by  the 
terms  of  the  charter,  and  could  not,  in  any 
^vent,  exceed  twenty-five  cents  on  the  share  of 
stock.  The  imwisdom  of  this  legislation  is 
apparent,  but  there  is  no  relief  to  the  state, 
for  the  rights  secured  by  the  contract  are 
protected  from  invasion  by  the  Constitution 
of  the  United  States. 

As  the  pleadings  show  that  the  annual  prof- 
its on  the  shares  of  stock  have  never  reached 
eight  per  cent,  it  follows  that  they  were  not 
subject  to  any  public  charge  or  tax. 

The  judgment  of  the  Supreme  Court  of  North 
Carolina  is  reversed,  and  the  cause  remanded, 
for  further  proceedings  in  conformity  ioith 
this  opinion, 

THE  CHICAGO  &  NORTHWESTERN  RAIL- 
WAY COMPANY,  Plff,  in  Err,, 

V, 

HENRY  K.  WHITTON,  Admr.  of  the  Estate 
of  Mary  F.  Whitton,  Deceased. 

(See  S.  C.  18  Wall.  270-291.) 

Corporation  is  a  citizen  of  state  which  created 
it — other  states — state  act  requiring  action 
to  he  brought  in  court  of  state,  when  does 
not  prevent  removal  to  U,  8,  court — state  rule 
of  property  or  rights  binding  on  Federal 
courts — act  for  removal  of  causes,  constitu- 
tional— legislative  discretion — when  refusal 
to  instruct  jury  is  not  error  —  sufficient 
charge. 

*1.  Although  a  corporation,  being  an  artificial 
body  created  by  legislative  power  is  not  a  citizen 
witnin  several  provisions  of  the  Constitution,  yet, 
where  rights  or  action  are  to  be  enforced  by  or 
against  a  corporation,  it  will  be  considered  as  a 
citizen  of  the  state  where  it  was  created,  within 
the  clause  extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of 
different  states. 

2.  Where  a  corporation  is  created  by  the  laws  of 
a  state  it  is.  In  suits  brought  in  the  Federal  courts 
in  that  state,  to  be  considered  as  a  citizen  of  such 
state,  whatever  its  status  or  citizenship  may  be 
elsewhere  by  the  legislation  of  other  states. 

8.  A  statute  of  Wisconsin  provides  that  "when- 
ever the  death  of  a  person  shall  be  caused  by  a 
wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damage  in  respect 
thereof,  then,  and  in  every  such  case,  the  person 
who  or  the  corporation  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of 
the  person  injured ;  provided,  that  such  action  shall 
be  brought  for  a  death  caused  in  this  state,  and  in 
some  court  established  by  the  Constitution  and 
laws  of  the  same ;  Tield,  that  the  proviso,  requiring 
that  the  action  be  brought  in  the  court  of  a  state, 
does  not  prevent  a  nonresident  plaintiff  from  re- 
moving the  action  under  the  act  of  Congress  of 
March  2,  1867,  to  a  Federal  court  and  maintaining 
it  there. 

4.  Whenever  a  general  rule,  as  to  property  or 
personal  rights  or  injuries  to  either,  is  established 
oy  state  legislation,  its  enforcement  by  a  Federal 

*Headnote8  by  Mr.  Justice  Field. 

NOTB. — Citizenship  of  corporation  for  purposes 
of  Federal  iuriadiotion — see  notes^  8  L.  ed.  U.  S. 
86 :  27  L.  ed.  U.  S.  87 :  6  C.  C.  A.  174 ;  10  C  C.  A. 
249:   27  C.  C.  A.  298. 
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court  in  a  case  1)etween  proper  parties  is  a  mat* 
ter  of  course,  and  the  jurisdiction  of  the  court  In 
such  case  is  not  subject  to  state  limitation. 

5.  The  act  of  March  2,  1867 — amending  the  act 
of  July  27,  1866 — for  the  removal  of  causes  in  cer- 
tain cases  from  the  state  courts,  by  which  amen- 
datoi!;y  act  it  is  provided  that  if  suits  then  pend- 
ing, or  which  might  be  subsequently  brought  in  a 
state  court  "in  which  there  is  a  controversy  be- 
tween the  citizens  of  a  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  and  the  mat- 
ter in  dispute  exceeds  the  sum  of  $500  exclusive 
of  costs,"  the  suit  may  be  removed  to  a  Federal 
court  upon  petition  of  the  nonresident  party, 
whether  plaintiff  or  defendant,  at  any  time  before 
final  hearing  or  trial,  upon  making  and  filing  in  the 
state  court  an  affidavit,  stating  that  he  has  rea- 
son to  and  does  believe  that,  from  prejudice  or  lo- 
cal influence,  he  will  not  be  able  to  obtain  justice 
in  such  state  court, — is  constitutional  and  valid. 

6.  The  judicial  power  of  the  United  States,  ex- 
tending by  the  Constitution  to  controversies  be- 
tween citizens  of  different  states,  as  well  as  to 
cases  arising  under  the  Constitution,  treaties,  and 
laws  of  the  United  States,  the  manner  and  condi- 
tions upon  which  that  power  shall  be  exercised,  ex- 
cept as  the  original  or  appellate  character  of  the 
Jurisdiction  is  specially  designated  in  the  Consti- 
tution, are  mere  matters  of  legislative  discretion. 

7.  It  is  not  error  for  a  court  to  refuse  to  give  an 
extended  series  of  instructions,  though  some  of 
them  may  be  correct  in  the  propositions  of  law 
which  they  present,  if  the  law  arising  upon  the 
evidence  is  given  by  the  court  with  such  fullness 
as  to  guide  correctly  the  jury  in  its  findings ;  nor 
is  a  judgment  to  be  set  aside  oecause  the  charge  of 
the  court  may  be  open  to  some  verbal  criticism  in 
particulars  considered  apart  by  themselves,  which 
could  not,  when  taken  with  the  rest  of  the  charge, 
have  misled  a  jury  of  ordinary  Intelligence. 

[No.  70.] 
Argued  Jan.  SO,  1872.    Decided  Feb.  19,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

The  case  is  stated  by  the  court. 

Messrs.  Timothy  6.  Howe,  B.  C.  Cook, 
Enoch  Totten,  and  WUUam  Ruger,  for  plain- 
tiff in  error: 

The  plaintiff  was  appointed  administrator 
by  the  county  court  of  Rock  county,  Wisconsin, 
and  sues  as  such. 

In  this  character,  he  is  as  much  a  creature 
of  law  as  the  defendant  corporation,  and  there 
is  an  apparent  inconsistency  in  holding  that 
the  habitat  of  the  legal  entity  determines  the 
question  of  jurisdiction  in  one  case,  while  in 
the  other  it  is  the  residence  of  the  natural  per- 
son. 

The  defendant's  railway  lies  partially  within 
and  it  derives  its  powers  and  franchises  in 
part  from  each  of  the  states  of  Illinois,  Wis- 
consin, and  Michigan.  Its  principal  office  is 
in  the  state  of  Illinois,  and  its  managing  of- 
ficers reside  there.  It  has  one  common  treas- 
ury, one  board  of  directors  and  officers,  and 
one  common  seal.  Its  contracts  bind  all  of  its 
property  and  franchises,  in  whichever  state  the 
same  may  be,  and  it  is,  for  all  practical  pur- 
poses, one  indivisible  corporation.  These  facts 
are  set  forth  in  the  affidavits  used  on  the  mo- 
tions to  remand  the  case  to  the  state  court. 

As  regards  this  question  of  jurisdiction, 
however,  it  is  quite  inunaterial  whether  the 
company  be  considered  a  separate  and  distinct 
corporation  in  each  state  or  as  one  and  the 
same  in  both. 

R,  Co,  V.  Wheeler,  1  Black,  297,  17  L.  ed. 
133. 

In  either  case,  this  must  be  regarded  as  a 
suit  betweoi  a  citizen  of  Illinois  aa  plaintiff, 
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and  citizens  of  thai  state  and  of  the  state  of 
Wisconsin,  joined  as  defendants. 

R.  Co.  V.  W heeler f  supra;  Allegheny  Co.  v. 
R.  Co.  51  Pa.  St.  228;  Northern  Indiana  R. 
Co.  V.  Mich.  Cent.  R.  Co.  15  How.  244. 

If  a  citizen  of  Illinois  can  sue  this  company 
in  the  United  States  court  for  Wisconsin,  by 
styling  it  a  corporation  of  Wisconsin,  of 
course  a  citizen  of  Wisconsin  can  do  the  same 
thing  in  Illinois,  by  charging  it  as  a  corpo- 
ration of  that  state;  ana  if  this  be  so,  it 
follows  that  the  company  has  the  correspond- 
ing right  of  suing  a  citizen  of  Illinois  in  the 
United  States  courts  of  that  state,  by  aver- 
ring itself  a  corporation  of  Wisconsin,  and  of 
suing  a  citizen  of  Wisconsin  in  the  national 
tribunals  of  that  state,  by  styling  itself  a 
corporation  of  Illinois. 

This  makes  the  citizenship  of  such  a  com- 
pany, and  the  jurisdiction  of  the  United 
States  courts,  wholly  dependent  upon  the  will 
or  caprice  of  the  parties,  and  the  existence 
or  nonexistence  of  the  real  facts,  upon  which 
both  questions  in  law  depend,  of  no  import- 
ance whatever. 

It  is  not  enough  that  the  Constitution  ex- 
tends the  judicial  power  to  a  case;  the  right  to 
exercise  this  power  must  also  be  conferred. 
To  authorize  a  court  to  exercise  this  power  in 
any  case.  Congress  must  confer  upon  it  juris- 
diction, both  of  the  subject-matter  and  of  the 
parties. 

Conk.  Tr.  3d  ed.  177;  4th  ed.  155;  and  cases 
9upra. 

The  act  of  Mar.  2,  1867,  by  authority  of 
which  this  case  was  removed,  is  unconstitution- 
al and  void. 

It  seems  a  gross  misnomer,  to  style  that  an 
exercise  of  appellate  jurisdiction,  which 
wrenches  a  case  from  one  court  of  original  con- 
current jurisdiction  and  takes  it  into  another, 
for  original  action  upon  the  subject-matter. 
The  judicial  power  was  extended  to  controver- 
sies between  citizens  of  different  states  for  the 
supposed  advantage  of  parties  so  situated, 
and  hence  it  is  assumed  that  a  defendant  in 
such  a  controversy  had  the  same  right  as  a 
plaintiff,  to  insist  that  it  be  tried  in  the  na- 
tional tribimals.  This  being  so,  it  follows 
that  the  jurisdiction  of  a  state  court  does  not 
fully  attach  until  he  has  waived  this  right. 
If  he  does  not  waive  it,  but  objects  to  the  prof- 
fered jurisdiction  of  the  state  court,  it  never 
attaches  at  all;  and  when  the  jurisdiction  of 
the  national  court  does  attach,  it  is,  in  strict- 
ness, an  original  jurisdiction. 

We  conclude,  then,  that  the  removal  of  an 
action  before  the  subject-matter  has  been  acted 
upon  is  not  an  exercise  of  the  appellate  juris- 
diction, and,  therefore,  not  sustained  by  the 
appellate  power. 

Irving  v.  Loicry,  14  Pet.  298. 

Confining  our  argument  to  that  class  -of 
cases  to  which  the  present  belongs  we  think 
it  will  be  found  that  the  so-called  right  of  re- 
moval is  to  be  sustained,  if  at  all,  by  implica- 
tion founded  on  the  reasons  inducing  the 
grant  of  judicial  power  extending  to  controver- 
sies between  citizens  of  different  states.  The 
language  is  fully  satisfied  by  construing  it  as 
authorizing  the  national  courts  to  take  cog- 
nizance of  such  cases,  when  their  jurisdiction 
is  invoked  by  the  party  bringing  suit;  and  the 
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only  other  admissible  construction  predics^cd 
on  the  meaning  of  the  word,  would  force  all 
such  controversy  into  the  national  courts,  even 
though  both  parties  agree  in  preferring  anoth- 
er forum. 

These  reasons  warrant  the  implication  that 
both  parties  are  entitled  to  elect  the  juris- 
diction of  the  national  tribunal  for  the  trial 
of  controversies  to  which  the  judicial  powQj; 
extends  and  over  which  jurisdiction  has  been 
conferred.  Any  legislation  necessary  to  secure 
this  right  to  either  party  is,  no  doubt,  valid; 
but  Congress  may  not  go  further  and  confer 
privileges  which  cannot  be  implied  from  these 
reasons.  The  right  to  legislate  is  founded 
upon  an  implication  which  is  derived  from  and 
limited  by  these  reasons.  The  power  of  Con- 
gress must,  therefore,  be  limited  by  the  same 
reasons;  when  they  are  satisfied,  the  right  to 
legislate  is  exhausted.  As  regards  plaintiff,  no 
legislation  is  necessary.  Its  rights  may  be  ful- 
ly attained  without;  the  national  courts  are 
open  to  it  and  it  may  invoke  their  jurisdic- 
tion in  the  beginning.  But  after  making  its 
election  and  choosing  the  state  courts,  it  can- 
not make  a  second  election.  Such  a  right  is 
not  given  bv  nor  to  be  implied  from  any  pro- 
vision of  the  Constitution,  and  the  attempt 
to  confer  it  is  in  derogation  of  the  sovereign 
powers  reserved  to  the  states  and  vested  in 
their  judicatures. 

This  act  of  1867,  allowing  a  plaintiff  who 
has  exhausted  his  privileges  as  to  the  elec- 
tion of  forum,  and  by  voluntarily  coming  into 
a  state  tribunal,  waived  his  right  to  invoke 
the  jurisdiction  of  the  national  courts,  is, 
therefore,  unwarranted  and  void. 

Whitton  V.  Chicago,  etc.  B.  Co.  25  Wis.  424. 

It  is  also  repugnant  to  the  7th  Constitution- 
al Amendment,  if  it  authorizes  the  removal  of 
cases  after  judgment. 

The  Justices  v.  Murray,  9  Wall.  277,  19  U 
ed.    660. 

The  language  does  not  seem  susceptible  of 
any  other  construction. 

Sneed  v.  Broumlow  and  Bneed  ▼.  Pickens,  4 
Cold.    (Tenn.)   263. 

There  is  no  law  authorizing  the  maintenance 
of  this  action  in  any  national  court.  The 
statute  of  Wisconsin,  §§  12  and  13,  chap.  13, 
R.  S.  1858,  upon  which  alone  the  right  of  ac- 
tion depends,  does  not  give  an  absolute  right. 

It  is  a  domestic  statute,  enacted  for  the  reg- 
ulation of  internal  affairs.  In  so  far  as  it 
seeks  to  punish  wrongful  acts,  and  insure  the 
observance  of  greater  care,  it  is  a  police  regu- 
lation, wholly  within  the  control  of  the  state, 
and  it  was  in  accordance  with  the  spirit  and 
object  of  the  act,  to  limit  the  prosecution  of 
actions  under  it  to  the  courts  of  the  state. 

But  whatever  the  consideration  influencing 
the  adoption  of  this  clause,  it  is  clear  that  it» 
intention  and  effect  is  to  limit  the  prosecution 
of  the  action  given  to  the  state  courts  of  Wis- 
consin. 

Again,  if  the  interpretation  contended  for 
were  adopted,  it  would  avail  nothing.  No  ac- 
tion can  be  removed  which  might  not  have 
been  originally  commenced  in  the  national 
courts.  The  language  of  the  act:  "And  the 
said  copies  being  entered  as  aforesaid  in  such 
court  of  the  United  States,  the  suit  shall  thai 
proceed  in  the  same  manner  as  if  it  had  been 
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prise  of  building  this  road;  and  no  means 
better  adapted  for  the  purpose  could  have 
been  devised,  short  of  total  immunity  from 
taxation.  As  long  as  the  capital  was  unproduc- 
tive it  contributed  nothing  to  the  support  of 
the  government;  and  even  after  it  became  re- 
munerative, its  contribution  was  nxed  by  the 
terms  of  the  charter,  and  could  not,  in  any 
^vent,  exceed  twenty-five  cents  on  the  share  of 
stock.  The  imwisdom  of  this  legislation  is 
apparent,  but  there  is  no  relief  to  the  state, 
for  the  rights  secured  by  the  contract  are 
protected  from  invasion  by  the  Constitution 
of  the  United  States. 

As  the  pleadings  show  that  the  annual  prof- 
its on  the  shares  of  stock  have  never  reached 
eight  per  cent,  it  follows  that  they  were  not 
subject  to  any  public  charge  or  tax. 

The  judgment  of  the  Supreme  Court  of  North 
Carolina  is  reversed,  and  the  cause  remanded, 
for  further  proceedings  in  conformity  toith 
this  opinion, 

THE  CHICAGO  &  NORTHWESTEKN  RAIL- 
WAY COMPANY,  PZ/f.  in  Err., 

V, 

HENRY  K.  WHITTON,  Admr.  of  the  Estate 
of  Mary  F.  Whitton,  Deceased. 

(See  S.  C.  18  Wall.  270-291.) 

Corporation  is  a  citizen  of  state  which  created 
it — other  states — state  act  requiring  action 
to  he  "brought  in  court  of  state,  when  does 
not  prevent  removal  to  U.  8,  court — state  rule 
of  property  or  rights  binding  on  Federal 
courts — act  for  removal  of  causes,  constitu- 
tional— legislative  discretion — when  refusal 
to  instruct  jury  is  rwt  error  —  sufficient 
charge, 

*1.  Although  a  corporation,  being  an  artificial 
bodv  created  by  legislative  power  is  not  a  citizen 
within  several  provisions  of  the  Constitution,  yet, 
where  rights  or  action  are  to  be  enforced  by  or 
against  a  corporation,  it  will  be  considered  as  a 
citizen  of  the  state  where  it  was  created,  within 
the  clause  extending  the  Judicial  power  of  the 
United  States  to  controversies  between  citizens  of 
different  states. 

2.  Where  a  corporation  is  created  by  the  laws  of 
a  state  it  is,  in  suits  brought  in  the  Federal  courts 
in  that  state,  to  be  considered  as  a  citizen  of  such 
state,  whatever  its  status  or  citizenship  may  be 
elsewhere  by  the  legislation  of  other  states. 

8.  A  statute  of  Wisconsin  provides  that  ''when- 
ever the  death  of  a  person  shall  be  caused  by  a 
wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damage  in  respect 
thereof,  then,  and  in  every  such  case,  the  person 
who  or  the  corporation  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of 
the  person  injured ;  provided,  that  such  action  shall 
be  brought  for  a  death  caused  in  this  state,  and  in 
some  court  established  by  the  Constitution  and 
laws  of  the  same ;  held,  that  the  proviso,  requiring 
that  the  action  be  brought  in  the  court  of  a  state, 
does  not  prevent  a  nonresident  plaintiff  from  re- 
moving the  action  under  the  act  of  Congress  of 
March  2,  1867,  to  a  Federal  court  and  maintaining 
It  there. 

4.  Whenever  a  general  rule,  as  to  property  or 
personal  rights  or  injuries  to  either,  is  established 
by  state  legislation,  its  enforcement  by  a  Federal 

*Headnotes  by  Mr.  Justice  Field. 

Norn. — Citizenship  of  oorpcration  for  purposes 
of  Federal  iurisdiotion — see  notes^  8  L.  ed.  U.  S. 
36 :  27  L.  cd.  U.  S.  87 :  6  C.  C.  A.  174 ;  10  C  C.  A. 
249:   27  C.  C.  A.  298. 
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court  in  a  case  between  proper  parties  is  a  mat- 
ter of  course,  and  the  Jurisdiction  of  the  court  In 
such  case  is  not  subject  to  state  limitation. 

5.  The  act  of  March  2,  1867 — amending  the  act 
of  July  27,  186(J — for  the  removal  of  causes  in  cer- 
tain cases  from  the  state  courts,  by  which  amen- 
datory act  it  is  provided  that  if  suits  then  pend- 
ing, or  which  might  be  subsequently  brought  in  a 
state  court  "in  which  there  Is  a  controversy  be- 
tween  the  citizens  of  a  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state,  and  the  mat- 
ter in  dispute  exceeds  the  sum  of  $500  exclusive 
of  costs,"  the  suit  may  be  removed  to  a  Federal 
court  upon  petition  of  the  nonresident  party, 
whether  plaintiff  or  defendant,  at  any  time  oefore 
final  hearing  or  trial,  upon  making  and  filing  in  the 
state  court  an  affidavit,  stating  that  he  has  rea- 
son to  and  does  believe  that,  from  prejudice  or  lo- 
cal influence,  he  will  not  be  able  to  obtain  Justice 
in  such  state  court, — is  constitutional  and  valid. 

6.  The  Judicial  power  of  the  United  States,  ex- 
tending by  the  Constitution  to  controversies  be- 
tween citizens  of  different  states,  as  well  as  to 
cases  arising  under  the  Constitution,  treaties,  and 
laws  of  the  United  States,  the  manner  and  condi- 
tions upon  which  that  power  shall  be  exercised,  ex- 
cept as  the  original  or  appellate  character  of  the 
Jurisdiction  is  specially  designated  in  the  Consti- 
tution, are  mere  matters  of  legislative  discretion. 

7.  It  is  not  error  for  a  court  to  refuse  to  give  an 
extended  series  of  instructions,  though  some  of 
them  may  be  correct  in  the  propositions  of  law 
which  they  present,  if  the  law  arising  upon  the 
evidence  is  given  by  the  court  with  such  fullness 
as  to  guide  correctly  the  Jury  in  its  findings ;  nor 
is  a  Judgment  to  be  set  aside  oecause  the  charge  of 
the  court  may  be  open  to  some  verbal  criticism  in 
particulars  considered  apart  by  themselves,  which 
could  not,  when  taken  with  the  rest  of  the  charge, 
have  misled  a  Jury  of  ordinary  intelligence. 

[No.  70.] 
Argued  Jan,  SO,  1872,    Decided  Feb,  19,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

l^e  case  is  stated  by  the  court. 

Messrs.  Timothy  O.  Howe,  B.  C.  Cook, 
Enoch  Tot  ten,  and  WUliofn  Ruger,  for  plain- 
tiff in  error: 

The  plaintiff  was  appointed  administrator 
by  the  county  court  of  Rock  county,  Wisconsin, 
and  sues  as  such. 

In  this  character,  he  is  as  much  a  creature 
of  law  as  the  defendant  corporation,  and  there 
is  an  apparent  inconsistency  in  holding  that 
the  habitat  of  the  legal  entity  determines  the 
question  of  jurisdiction  in  one  case,  while  in 
the  other  it  is  the  residence  of  the  natural  per- 
son. 

The  defendant's  railway  lies  partially  within 
and  it  derives  its  powers  and  franchises  in 
part  from  each  of  the  states  of  Illinois,  Wis- 
consin, and  Michigan.  Its  principal  office  is 
in  the  state  of  Illinois,  and  its  managing  of- 
ficers reside  there.  It  has  one  common  treas- 
ury, one  board  of  directors  and  oflScers,  and 
one  common  seal.  Its  contracts  bind  all  of  its 
property  and  franchises,  in  whichever  state  the 
same  may  be,  and  it  is,  for  all  practical  pur- 
poses, one  indivisible  corporation.  These  facts 
are  set  forth  in  the  affidavits  used  on  the  mo- 
tions to  remand  the  case  to  the  state  court. 

As  regards  this  question  of  jurisdiction, 
however,  it  is  quite  immaterial  whether  the 
company  be  considered  a  separate  and  distinct 
corporation  in  each  state  or  as  one  and  the 
same  in  both. 

R.  Co.  V.  Wheeler,  1  Black,  297,  17  L.  ed. 
133. 

In  either  case,  this  must  be  regarded  as  a 
suit  betweoi  a  citizen  of  Illinois  aa  plaintiff, 
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Mayor  ▼.  Cooper,  6  Wall.  247,  18  L.  cd.  851. 

The  next  question  is  as  to  whether  the  par- 
ties to  this  suit  possess  the  requisite  citizen- 
ship to  ^ve  this  court  jurisdiction;  Whitton, 
the  administrator,  being  a  citizen  of  Illinois, 
and  the  plaintiff  in  error  a  corporation  of  Wis- 
consin. 

This  question  is  fully  settled  in  our  favor  by 
the   following  authorities: 

Coal  Co.  V.  Blatchford,  ante,  179;  Dodge  ▼. 
Perkins,  4  Mas.  435;  Childress  v.  Emory,  8 
Wheat.  642;  Conk.  Tr.  161;  R.  Co,  v.  Wheeler, 
1  Black,  286,  17  L.  ed.  130;  R.  Co,  v.  Quigley, 
21  How.  202,  16  L.  ed.  73;  Marshall  v.  R.  Co. 
16  How.  314;   Wood  v.  Oold,  4  McLean,  577. 

We  now  come  to  the  (question  whether  the 
subject-matter  of  this  smt  is  such  that  this 
court  can  take  cognizance  thereof. 

The  statute  in  question  differs  from  the  Illi- 
nois statute  upon  which  the  action  was  brought 
•  in  R.  Co.  V.  Barron,  5  Wall.  90,  18  L.  ed. 
691,  only  in  the  proviso  that  "such  action  shall 
be  brought  for  a  death  caused  in  this  state, 
and  in  some  court  established  by  the  Consti- 
tution and  laws  of  the  state." 

So  we  have  only  to  consider  the  words,  "in 
some  court  established  by  the  Constitution  and 
laws  of  this  state."  Now,  we  say  that  this  lat- 
ter clause  is  of  no  consequence  in  settling  the 
question  at  issue;  for  without  it  the  infer- 
ence would  be  that  the  action  should  be 
brought,  like  all  other  actions,  in  courts  es- 
tablished by  the  Constitution  and  laws  of  the 
state.  There  is  no  case  where  the  statutes 
of  Wisconsin  attempt  to  confer  jurisdiction 
upon  any  other  courts  than  the  courts  of  Wis- 
consin; and  when  a  general  rule  of  personal  or 
property  rights  is  laid  down  in  those  statutes, 
then  if  a  controversy  arises  upon  those  stat- 
utes, this  court  assumes  jurisdiction,  if  the 
amount  involved  is  sufficient,  and  the  parties 
have  the  requisite  citizenship. 

The  words  of  the  statute  in  question  relate 
only  to  the  bringing  of  the  suit,  and  not  to  its 
trial,  and  are  permissive  as  to  the  state  courts, 
and  not  prohibitory  as  to  the  Federal  courts. 

But  we  deny  that  it  is  competent  for  legisla- 
ture, after  establishing  a  general  rule  of  lia- 
bility to  be  enforced,  as  in  ordinary  cases  by 
trials  before  courts  and  juries,  and  under 
which  actions  may  accrue  equally  to  the  resi- 
dent and  the  non-resident^  to  declare  after  the 
controversy  is  pending  in  one  of  the  courts  of 
the  state  that  the  non-resident  shall  not  re- 
move the  cause  growing  out  of  the  statute 
into  a  United  States  court  for  trial. 

Parker  v.  Ovemum,  18  How.  137,  16  L.  ed. 
318. 

To  hold  otherwise,  would  enable  the  state 
legislatures  to  withdraw  every  subject  of  lit- 
igation at  will  from  the  Federal  courts.  Par- 
sons V.  Lyma/n,  32  Conn.  674. 

An  examination  of  the  cases  will  show  that 
where  it  has  been  held  that  a  remedy  was  to  be 
sought  only  in  a  particular  forum,  the  stat- 
ute conferring  the  remedy  related  to  special 
proceedings  imknown  to  the  common  law, 
where  a  new  remedy  was  to  be  sought  in  the 
particular  manner,  by  a  special  class  of  per- 
sons, and  not  to  cases  where  a  general  right  of 
action  was  conferred.  Thus,  Almy  v.  Harris, 
6  Johns.  175,  was  upon  a  statute  to  protect 
ferries  from  disturbance,  and  in  the  nature  of 
574 


a  police  regulation.  And  a  like  case  is  Calk- 
ing V.  Baldwin,  4  Wend.  667. 

People  V.  Hazard,  4  Hill,  209,  was  upon  the 
state  militia  law,  which  pointed  out  a  par- 
ticular mode  of  collecting  fines;  and  Dudley  v. 
Mayhew,  3  N.  Y.  9,  simply  decides  that  the 
United  States  courts  have  exclusive  jurisdic- 
tion in  patent  cases.  The  United  States  courts, 
it  is  well  understood,  have  nothing  to  do  with 
the  municipal  regulations  of  the  state,  its  po- 
lice and  military  regulations,  or  special  pro- 
ceedings under  statutes  strictly  local  in  l^eir 
character.  But  when  the  subject  of  litigation 
is  one  of  general  jurisdiction,  cognizable  in  the 
courts  of  record  of  the  state,  if  a  non-resident 
is  interested,  and  the  amount  in  controversy 
is  sufficient,  he  has  a  right  to  remove  the  suit, 
under  the  act  of  1867,  at  any  time  before  trial, 
into  the  United  States  court. 

But  if  we  were  to  concede  that  the  remedy 
of  the  non-resident,  under  the  act  in  question, 
was  intended  to  be  limited  to  an  action  brought 
in  a  state  court,  and  that  it  was  competent 
for  the  legislature  to  so  limit  the  rem^y ;  still 
it  would  not  follow,  when  the  action  had  hesn 
brought  in  the  manner  pointed  out  by  the 
statute,  that  such  action  might  not  be  moved 
for  trial  into  the  United  States  court. 

The  views  we  have  endeavored  to  sustain 
will  be  found  to  be  supported  by  numerous  de- 
cisions in  the  Supreme  Court  of  the  United 
States. 

Bk.  V.  Jolly*s  Admrs.  18  How.  603,  16  L.  ed. 
472;  Suydam  v.  Broadnax,  14  Pet.  67;  Hyde 
V.  Stone,  20  How.  170,  15  L.  ed.  874;  Barber 
V.  Barber,  21  How.  582,  16  L.  ed.  226;  Straek- 
en  V.  Clybum,  3  McL.  174;  Weston  y.  Charles- 
ton, 2  Pet.  449;  Cowles  v.  Meroer  Co.  7  Wall. 
118,  19  L.  ed.  86. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  track  of  the  railway  of  the  Chicago  ft 
Northwestern  Railroad  Company  crosses  Acad- 
emy street  in  the  city  of  Janeaville,  in  the 
state  of  Wisconsin.  In  December,  1864,  the 
wife  of  the  plaintiff,  while  attempting  to  pass 
over  the  track,  was  struck  by  a  locomotive 
of  the  company  moving  on  the  railway  and 
killed.  The  present  action  is  brought  to  re- 
cover damages  sustained  by  the  plaintiff  from 
the  death  of  his  wife.  It  is  founded  on  a  stat- 
ute of  Wisconsin,  which  provides  that  "when- 
ever the  death  of  a  person  shall  be  caused  by 
a  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  jMirty  in- 
jured to  maintain  an  action  and  recover  dam- 
age in  respect  thereof,  then  and  in  every  such 
case,  the  person  who  or  the  corporation  which 
would  have  been  liable  if  death  had  not  en- 
sued shall  be  liable  to  an  action  of  damages, 
notwithstanding  the  death  of  the  person  in- 
jured; provided  that  such  action  shall  be 
brought  for  a  death  caused  in  this  state,  and 
in  some  court  established  by  the  Constituticm 
and  laws  of  the  same." 

The  statute  also  provides  that  "every  such 
action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased 
person,  and  the  amount  recovered  shall  belong 
and  be  paid  over  to  the  husband  or  widow  of 
such  deceased  person^  if  such  relative  survive 
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him  or  her"  and  that  "the  jury  may  give  such 
damages  not  exceeding  $5,000,  as  they  shall 
•deem  fair  and  just  in  reference  to  the  pecun- 
iary injury  resulting  from  such  death,  to  the 
relatives  of  the  deceased." 

The  plaintiff  took  out  letters  of  administra- 
tion upon  the  estate  of  his  wife  in  Wisconsin, 
and  as  such  administrator  brought  the  pres- 
«nt  action  in  one  of  the  circuit  courts  of  that 
state. 

Whilst  the  cause  was  pending  there  and 
after  issue  joined.  Congress  passed  the  act  of 
March  2,  18G7,  14  Stat,  at  L.  ,558,  amending 
the  act  of  July  27,  1866,  for  the  removal  of 
causes  in  certain  cases  from  state  courts.  By 
this  amendatory  act  it  was  provided  that  in 
suits  then  pending,  or  which  might  be  subse- 
1873 **]  quently  brought  *in  a  state  court,  "in 
which  there  is  a  controversy  between  the  citizen 
of  a  state  in  which  the  suit  is  brought  and  a 
citizen  of  another  state,  and  the  matter  in  dis- 
pute exceeds  the  sum  of  $500,  exclusive  of  costs, 
such  citizen  of  another  state,  whether  he  be 
plaintiff  or  defendant,  if  he  will  make  and  file 
in  such  state  court  an  affidavit  stating  that  he 
has  reason  to  and  does  believe  that,  from  prej- 
udice or  local  influence,  he  yriW  not  be  able 
to  obtain  justice  in  such  state  court,  may,  at 
any  time  before  the  final  hearing  or  trial  of 
the  suit,  file  a  petition  in  such  state  court"  and 
have  the  suit  removed  to  a  Federal  court. 

Under  this  act  the  plaintiff,  in  September, 
1868,  petitioned  the  state  court  for  the  removal 
of  the  action  to  the  circuit  court  of  the  United 
States  for  the  district  of  Wisconsin,  stating  in 
his  petition  that  he  was  at  the  time,  and  had 
been  for  the  three  previous  years,  a  resident 
and  citizen  of  the  state  of  Illinois ;  that  the  de- 
fendant was  a  corporation  organized  under  the 
laws  of  Wisconsin,  and  that  the  matter  in  dis- 
pute exceeded  the  sum  of  $500  exclusive  of 
costs.  The  plaintiff  also  offiered  with  his  peti- 
tion good  and  sufficient  surety,  as  required  by 
the  act  of  Congress  for  entering  in  the  circuit 
court  at  its  next  session  copies  of  all  process, 
pleadings,  depositions,  testimony,  and  other 
proceedings  in  the  action,  and  for  doing  such 
other  appropriate  act  as  by  the  laws  of  the 
United  States  are  required  for  the  removal  of 
a  suit  into  the  United  States  court.  Accompany- 
ing this  petition  was  the  affidavit  of  the  plain- 
tiff, that  he  had  reasons  to  believe  and  did  be- 
lieve "that  from  prejudice  and  local  influence" 
he  would  not  be  able  to  obtain  justice  in  the 
state  court. 

The  petition  was  resisted  upon  affidavits 
that  the  defendant  was  a  corporation  created 
and  existing  under  the  laws  of  the  state  of  Il- 
linois, Wisconsin,  and  Michigan;  that  its  line 
of  railway  was  located  and  operated  in  part 
in  each  of  these  states,  and  was  thus  located 
and  operated  at  the  commencement  of  the  ac- 
tion; that  its  entire  line  of  railway  was  man- 
aged and  controlled  by  the  defendant  as  a  sin- 
ff\e  corporation;  that  all  its  powers  and  fran- 
t274*]  ehises  were  exercised  *and  its  affairs 
managed  and  controlled  by  one  board  of  direct- 
ors and  officers;  that  its  principal  office  and 
place  of  business  was  at  the  city  of  Chicago  in 
the  state  of  Illinois,  and  that  there  was  no  offi- 
cer for  the  control  and  management  of  the  gen- 
eral business  and  affairs  of  the  corporation  in 
Wisconsin. 

Tlie  local  state  court  granted  the  petition 
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and  ordered  the  removal  of  the  action  to  the 
Federal  court,  but  directed  a  stay  of  proceed- 
ings upon  its  order,  to  enable  the  defendant 
to  appeal  from  it  to  the  supreme  court  of  t^ 
state,  and  provided  that,  in  case  sucli  appeal 
should  be  taken,  all  proceedings  should  be 
stayed  until  its  determination. 

The  appeal  was  taken  and  the  order  of  re- 
moval was  reversed  by  the  Supreme  Court. 
The  reversal,  as  appears  from  the  opinion  of 
the  court,  was  placed  on  the  ground  that  the 

Elaintiff,  having  the  right  originally  to  pursue 
is  remedy  either  in  a  Federal  or  state  court, 
had  made  his  election  of  the  state  court,  and 
had  thus  waived  the  right  to  demand  the  judg- 
ment of  the  Federal  court  upon  the  matter  in 
controversy. 

Plaintiff,  however,  did  not  regard  the  stay  of 
proceedings  nor  delay  his  action  until  the  dis- 
position of  the  appeal,  but  procured  copies 
of  the  papers  in  the  cause  from  the  state  court 
and  filed  them  in  the  circuit  court  of  the  Unit- 
ed States.  The  latter  court  thereupon  took 
jurisdiction  of  the  ease,  and  a  new  declaration 
was  filed  by  the  plaintiff. 

In  the  meantime  the  defendant,  upon  affi- 
davit of  the  stay  upon  the  order  of  removal 
made  by  the  state  court,  and  of  the  appeal 
from  such  order,  moved  the  circuit  court  that 
the  cause  be  stricken  from  its  calendar^  and 
the  pleadings  and  proceedings  be  stricken  from 
its  nle.  But  this  motion  the  court  denied,  and 
thereupon  the  defendant  filed  a  plea  in  abate- 
ment, setting  forth  an  objection  to  the  juris- 
diction of  the  Federal  court  founded  upon  the 
proviso  to  the  statute  of  Wisconsin,  requiring 
the  action  for  damages  resulting  from  the 
death  of  the  party  to  be  brought  in  some  court 
established  by  the  Constitution  and  laws  of 
that  state.  A  demurrer  *to  this  plea  [*275 
being  sustained,  the  defendant  filed  a  plea  of 
the  general  issue.  Subsequently,  upon  the  re- 
versal <if  the  order  of  removal  by  the  supreme 
court  of  the  state,  the  defendant*  moved  the  cir- 
cuit court  to  remand  the  cause  to  ^e  state 
court,  but  the  circuit  court  refused  to  relin- 
quish its  jurisdiction,  and  the  motion  was 
denied. 

Upon  the  trial  which  followed,  the  plaintiff 
obtained  a  verdict  and  judgment,  and  the  de- 
fendant brings  the  case  here  on  writ  of  error. 
Exceptions  were  taken  in  the  progress  of  the 
trial  to  the  rulings  of  the  court  in  the  ad- 
mission of  evidence;  also  to  its  refusal  to  give 
numerous  instructions  which  were  prayed  by 
the  defendants,  and  also  to  the  charge  given; 
but  the  principal  ground  advanced  by  counsel 
for  a  reversal  of  the  judgment,  is  the  alleged 
want  of  jurisdiction  of  the  action  by  the  cir- 
cuit court  of  the  United  States,  raised  by  the 
proceedings  previous  to  the  trial  which  we 
have  detailed. 

♦The  jurisdiction  of  the  action  by  the  ['283 
Federal  court  is  denied  on  three  grounds:  The 
character  of  the  parties  as  supposed  citizens  of 
the  same  state ;  the  limitation  to  the  state  court 
of  the  remedy  given  by  the  statute  of  Wisconsin, 
and  the  alleg^  invalidity  of  the  act  of  Con- 
gress of  March  2,  1867,  under  which  the  re- 
moval from  the  stsite  court  was  made. 

First,  as  to  the  character  of  the  parties.  The 
plaintifT  is  a  citizen  of  the  state  of  Illinois 
and  the  defendant  is  a  corporation  created  un- 
der the  laws  of  Wisconsin.   Although  a  corpo- 
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ration,  being  an  artificial  body  created  by  l^s- 
lative  power,  is  not  a  citizen  within  several 

E revisions  of  the  Constitution;  yet  it  has  been 
eld  and  that  must  now  be  regarded  as  settled 
law,  that,  where  rights  of  action  are  to  be  en- 
forced, it  will  be  considered  as  a  citizen  of  the 
state  where  it  was  created,  within  the  clause 
extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  dif- 
ferent states.  Paul  v.  Virginia^  8  Wall.  177, 
19  L.  ed.  359.  The  defendant,  therefore,  must 
be  regarded  for  the  purposes  of  this  action  as 
a  citizen  of  Wisconsin.  But  it  is  said,  and 
here  the  objection  to  tne  jurisdiction  arises, 
that  the  defendant  is  also  a  corporation  under 
the  laws  of  Illinois,  and,  therefore,  is  also  a 
citizen  of  the  same  state  with  the  plaintiff. 
The  answer  to  this  position  is  obvious.  In 
Wisconsin  the  laws  of  Illinois  have  no  opera- 
tion. The  defendant  is  a  corporation,  and  as 
such  a  citizen  of  Wisconsin  by  the  laws  of  that 
state.  .  It  is  not  there  a  corporation  or  a  citi- 
zen of  any  other  state.  Being  there  sued  it 
can  only  be  brought  into  court  as  a  citizen  of 
that  state,  whatever  its  status  or  citizenship 
may  be  elsewhere.  Nor  is  there  anything  against 
this  view,  but,  on  the  contrary,  much  to  sup- 
port it,  in  the  case  of  The  Ohio  d  Mississippi 
Rctilroad  Company  v.  Wheeler,  1  Black,  286, 
17  L.  ed.  130.  In  that  case  the  declaration 
averred  that  the  plaintiffs  were  a  corporation 
created  by  the  laws  of  the  states  of  Indiana  and 
284*]  Ohio,  and  that  the  defendant  *was  a  citi- 
zen of  Indiana,  and  the  court,  after  referring  to 
previous  decisions,  said  that  it  must  be  re- 
garded as  settled  that  a  suit  by  or  against  a 
corporation  in  its  corporate  name  is  a  suit  by 
or  against  citizens  of  the  state  which  created 
it  and,  therefore,  that  case  must  be  treated  as 
a  suit  in  which  citizens  of  Ohio  and  Indiana 
were  joined  as  plaintiffs  against  a  citizen  of 
the  latter  state  and,  of  course,  could  not  be 
maintained  in  a  court  of  the  United  States 
where  iurisdiction  of  the  case  depended  upon 
the  citizenship  of  the  parties.  The  court  also 
observed  that  though  a  corporation  by  the 
name  and  style  of  the  plaintiffs  in  that  case 
appeared  to  have  been  chartered  by  the  states 
of  Ohio  and  Indiana,  clothed  with  the  same  ca- 
pacities and  powers,  and  int^ided  to  accom- 
plish the  same  objects,  and  was  spoken  of  in 
the  laws  of  the  states  as  one  corporate  body, 
exercising  the  same  powers  and  fulfilling  the 
same  duties  in  both  states,  yet  it  had  no  legal 
existence  in  either  state  except  by  the  law  of 
that  state;  that  neither  state  could  confer 
on  it  a  corporate  existence  in  the  other  nor  add 
to  or  diminish  the  powers  to  be  there  exer- 
cised; and  that  though  composed  of  and  repre- 
senting imder  the  corporate  name  the  same 
natural  persons,  its  legal  entity,  which  existed 
by  force  of  law,  could  have  no  existence  be- 
yond the  territory  of  the  state  or  sovereignty 
which  brought  it  into  life  and  endowed  it  with 
its  faculties  and  powers. 

The  correctness  of  this  view  is  also  con- 
firmed by  the  recent  decision  of  this  court  in 
the  case  of  R.  Co.  y.  Harris,  ante,  354.  In  that 
ease  Maryland  railroad  corporation  was  em- 
powered by  the  legislature  of  Virginia  to  con- 
tftruct  its  road  through  that  state,  and  by  an 
act  of  Congress  to  extend  a  lateral  road  into 
the  District  of  Columbia.  By  the  act  of  Vir- 
ginia tlia  oompoaj  waa  granted  the  same  rights 


and  privileges  in  that  state  which  it  possessed 
in  Maryland,  and  it  was  made  subject  to  simi- 
lar pains,  penalties  and  obligations.  By  the 
act  of  Congress  the  company  was  authorized  to 
exercise  in  the  District  of  Columbia  the  same 
powers,  'rights,  and  privileges  in  the  ex-  [*285 
tension  and  construction  of  the  road,  as  in  the 
construction  and  extension  of  any  railroad  in 
Maryland,  and  was  granted  the  same  rights, 
benefits,  and  immunities  in  the  use  of  the  road 
which  were  provided  in  its  charter,  except  the 
right  to  construct  from  its  road  another  lat- 
eral road.  And  this  court  held  that  these  acts 
did  not  create  a  new  corporation  either  in  Vir- 
ginia or  the  District  of  Columbia,  but  only 
enabled  the  ^laryland  corporation  to  exercise 
its  faculties  in  that  state  and  District.  They 
did  not  alter  the  citizenship  of  the  corporation 
in  Maryland,  but  only  enlarged  the  sphere  of 
its  operations  and  made  it  subject  to  suit  in 
Virginia  and  in  the  District.  The  corpora- 
tion, said  the  court,  "cannot  migrate,  but  may 
exercise  its  authority  in  a  foreign  territory 
upon  such  conditions  as  may  be  prescribed  by 
the  law  of  the  place.  One  of  these  conditions 
may  be  that  it  shall  consent  to  be  sued  there. 
If  it  do  business  there  it  will  be  presumed  to 
have  assented,  and  will  be  bound  accordingly. 
For  the  purposes  of  Federal  jurisdiction  it  is 
regarded  as  if  it  were  a  citizen  of  the  state 
where  it  was  created  and  no  averment  or  proof 
as  to  the  citizenship  of  its  members  elsewhere 
will  be  permitted." 

Second,  as  to  the  limitation  to  the  state 
court  of  the  remedy  given  by  the  statute  of 
Wisconsin.  That  statute,  after  declaring  a 
liability  by  a  person  or  a  corporation  to  an 
action  for  damages  when  death  ensues  from  a 
wrongful  act,  neglect  or  default  of  such  per- 
son or  corporation,  contains  a  proviso  "that 
such  action  shall  be  brought  for  a  death  caused 
in  this  state,  and  in  some  court  established 
by  the  Constitution  and  laws  of  the  same." 
This  proviso  is  considered  by  the  counsel  of 
the  defendant  as  in  the  nature  of  a  condition, 
upon  a  compliance  with  which  the  remedy 
given  by  the  statute  can  only  be  enforced. 

It  is  undoubtedly  true  that  the  right  of  ac- 
tion exists  only  in  virtue  of  the  statute,  and 
only  in  cases  where  the  death  was  caused  with- 
in the  state.  The  liability  of  the  party,  wheth- 
er a  natural  or  an  artificial  person,  extends 
only  to  cases  where,  from  certain  causes,  death 
ensues  within  the  'limits  of  the  state.  ['286 
But  when  death  does  thus  ensue  from  any  of 
those  causes,  the  relatives  of  the  deceased  named 
in  the  statute  can  maintain  an  action  for  dam- 
ages. The  liability  within  the  conditions  spec- 
ified extends  to  all  parties  through  whose 
wrongful  acts,  neglect  or  default  death  ensues, 
and  the  right  of  action  for  damages  occasioned 
thereby  is  possessed  by  all  persons  within  the 
description  designated.  In  all  cases  where  a 
general  right  is  thus  conferred,  it  can  be  en- 
forced in  any  Federal  court  within  the  state 
having  jurisdiction  of  the  parties.  It  can- 
not be  withdrawn  from  the  cognizance  of  such 
Federal  court  by  any  provision  of  state  legis- 
lation that  it  shall  only  be  enforced  in  a 
state  court.  The  statutes  of  nearly  every 
state  provide  for  the  institution  of  numerous 
suits,  such  as  for  partition,  foreclosure,  and 
the  recovery  of  real  property  in  particular 
courts  and  in  the  counties  where  the  land  is 
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situated,  yet  it  never  has  teen  pretended  that 
limitations  of  this  character  could  affect,  in 
any  respect,  the  jurisdiction  of  the  Federal 
court  over  such  suits  where  the  citizenship  of 
one  of  the  parties  was  otherwise  sufficient. 
Whenever  a  general  rule  as  to  property  or 
personal  rights,  or  injuries  to  either,  is  estab- 
lished by  state  legislation,  its  enforcement  by 
a  Federal  court  in  a  case  between  proper  par- 
ties is  a  matter  of  course,  and  the  jurisdic- 
tion of  the  court,  in  such  case,  is  not  subject 
to  state  limitation. 

This  doctrine  has  been  asserted  in  several 
cases  by  this  court.  In  Suydam  v.  Broddnax, 
14  Pet.  67,  an  act  of  the  legislature  of  Ala- 
bama provided  that  the  estate  of  a  deceased 
person,  declared  to  be  insolvent,  should  be  dis- 
tributed by  the  executors  or  administrators 
according  to  the  provisions  of  the  act,  and 
that  no  suit  or  action  should  be  commenced  or 
sustained  against  any  executor  or  administra- 
tor after  the  estate  had  been  declared  to  be  in- 
solvent, except  in  certain  cases;  but  this  coui*t 
held>  in  a  case  not  thus  excepted,  that  the  in- 
solvency of  the  estate,  judicially  declared  un- 
der the  act,  was  not  sufficient  in  law  to  abate 
287*]  a  suit  instituted  in  the  circuit  *court  of 
the  United  States  by  a  citizen  of  another  state 
against  the  representatives  of  a  citizen  of  Ala- 
bama. "The  11th  section  of  the  act  to  estab- 
lish the  judicial  courts  of  the  United  States," 
said  the  court,  "carries  out  the  constitutional 
right  of  a  citizen  of  one  state  to  sue  a  citi- 
zen of  another  state  in  the  circuit  court  of 
the  United  States,  and  gives  to  the  circuit 
court  "original  cognizance  concurrent  with  the 
courts  of  the  several  states  of  all  suits  of  a 
civil  nature  at  common  law  and  in  equity, 
etc.,  etc.  It  was  certainly  intended  to  give  to 
suitors  having  a  right  to  sue  in  the  circuit 
court,  remedies  co-extensive  with  these  rights. 
These  remedies  would  not  be  so  if  any  pro- 
ceedings under  an  act  of  a  state  legislature,  to 
which  a  plaintiff  was  not  a  party,  exempting 
a  person  of  such  state  from  suit,  could  be 
pleaded  to  abate  a  suit  in  the  circuit  court." 

In  Bk.  V.  Jolly,  18  How.  506,  15  L.  ed.  474, 
this  court  declared  that  the  law  of  a  state 
"limiting  the  remedies  of  its  citizens  in  its 
own  courts  cannot  be  applied  to  prevent  the 
citizens  of  other  states  from  suing  in  the 
courts  of  the  United  States  in  that  state  for 
the  recovery  of  any  property  or  money  there  to 
which  they  -may  be  legally  or  equitably  enti- 
tled." The  same  doctrine  was  affirmed  in 
Hyde  v.  StonCy  20  How.  170,  15  L.  ed.  874,  and 
in  Payne  v.  Hook,  7  Wall.  425,  19  L.  ed.  260. 

Third,  as  to  the  alleged  invalidity  of  the 
act  of  March  2d,  1867,  under  which  the  re- 
moval from  the  state  court  was  made.  The 
counsel  of  the  defendant,  while  confining  his 
special  objection  to  this  act,  questions  the 
soundness  of  the  reasoninpr  of  Mr.  Justice 
Story,  by  which  any  legisla^on  for  the  re- 
moval of  causes  from  a  state  court  to  a  Federal 
court  is  maintained.  We  may  doubt,  with  coun- 
sel, whether  such  removal  before  issue  or  trial 
can  properly  be  called  an  exercise  of  appellate 
jurisdiction.  It  may,  we  think,  more  proper- 
ly be  regarded  as  an  indirect  mode  by  which 
the  Federal  court  acnuires  original  jurisdic- 
tion of  the  causes.  Dennisioun  v.  Drapery  5 
Blatchf.  C.  C.  340.  But  it  is  not  material 
whofher  the  reasoning  of  the  distinguished 
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jurist  in  this  particular  "is  correct  or  [•288 
otherwise.  Tlie  validity  of  such  legislation  has 
been  uniformly  recognized  by  this  court  since 
the  passage  of  the  judiciary  act  of  1789,  1  Stat, 
at  L.  73. 

The  judicial  power  of  the  United  States  ex- 
tends by  the  Constitution  to  controversies  be- 
tween citizens  of  ditferent  states  as  well  as  to 
cases  arising  under  the  Constitution,  treaties 
and  laws  of  the  Unit^  btates  and  the  manner 
and  conditions  upon  which  that  power  shall  be 
exercised,  except  as  the  original  or  appellate 
character  of  the  jurisdiction  is  specially  des- 
ignated in  the  Constitution,  are  merely  matters 
of  legislative  discretion.  In  some  cases,  from 
their  character,  the  judicial  power  is  necessar- 
ily exclusive  of  all  state  authority;  in  other 
cases  it  may  be  made  so  at  the  option  of  Con- 
gress, or  it  may  be  exercised  concurrently  with 
that  of  the  states.  Such  was  the  opinion  of 
Mr.  Justice  Story,  as  expressed  in  Martin  v. 
Hunter's  Leasee,  1  Wheat.  334,  and  this  con 
elusion  was  adopted  and  approved  by  this 
court  in  the  recent  case  of  The  Moses  Taylor, 
4  Wall.  429,  18  L.  ed.  401.  The  legislation  of 
Congress  has  proceeded  upon  the  correctness 
of  this  position  in  the  distributicm  of  jurisdic- 
tion to  the  Federal  courts.  The  judiciary  act 
ofl789  (1  Stat,  at  L.  73)  as  observed  in  the 
case  of  The  Moses  Taylor,  declares  "that  in 
some  cases  from  their  commencement  such  ju- 
risdiction shall  be  exclusive;  in  other  cases  it 
determines  at  what  stage  of  procedure  such 
jurisdiction  shall  attach,  and  *how  long  and 
how  far  concurrent  jurisdiction  of  the  state 
courts  shall  be  permitted.  Thus,  cases  in  which 
the  United  States  are  parties,  civil  causes  of 
admiralty  and  maritime  jurisdiction  and  cases 
against  consuls  and  vice-consuls,  except  for 
certain  offenses,  are  placed  from  their  com- 
mencement exclusively  under  the  cognizance 
of  the  Federal  courts.  On  the  other  hand,  some 
cases  in  which  an  alien  or  a  citizen  of  another 
state  is  made  a  party  may  be  brought  either 
in  a  Federal  or  a  state  court,  at  the  option 
of  the  plaintiff,  and  if  brought  in  the  state 
court  may  be  prosecuted  until  the  appearance 
of  the  defendant,  and  then  *at  his  option  [*289 
may  be  suffered  to  remain  there  or  may  be  trans- 
ferred to  the  jurisdiction  of  the  Federal  courts. 
Other  cases,  not  included  under  these  heads, 
but  involving  questions  under  the  Constitu- 
tion, laws,  treaties,  or  authority  of  the  United 
Stale?,  are  only  drawn  within  the  control  of 
the  Federal  courts  upon  appeal  or  writ  of  er- 
ror after  fin.il  judgment.  By  subsequent  leg- 
islation of  Congress,  and  particularly  by  the 
legislation  of  the  last  four  years,  many  of  the 
cases  wliich  by  the  judiciary  act  could  only 
come  under  the  cognizance  of  the  Federal 
courts  after  final  judgment  in  the  state  courts, 
may  be  withdrawn  from  the  concurrent  juris- 
diction of  the  latter  courts  at  earlier  stages, 
upon  the  application  of  the  defendant.  The 
constitutionality  of  these  provisions  cannot  be 
seriously  questioned  and  is  of  frequent  recog- 
nition by  Doth  state  and  Federal  courts." 

When  the  jurisdiction  of  the  Federal  court 
depended  upon  the  citizenship  of  the  parties, 
the  case  could  not  be  withdrawn  from  the  state 
courts  after  suit  commenced  until  the  passage 
of  the  act  of  1867,  except  upon  the  application 
of  the  defendant.  The  provision  of  the  Con- 
stitution extending  the  judicial  power  of  the 

67T 


270-291 


Supreme  Coubt  op  the  Ukited  States. 


United  States  to  oontroyersies  between  citi- 
zens of  different  states  had  its  existence  in  the 
impression  that  state  attachments  and  state 
prejudices  might  affect  injuriously  the  regular 
administration  of  justice  in  the  state  courts. 
The  protection  intended  against  these  influ- 
ences to  non-residents  of  a  state  was  originally 
supposed  to  have  been  sufliciently  secured  by 
giving  to  the  plaintiff  in  the  first  instance  an 
election  of  courts  before  suit  brought;  and 
where  the  suit  was  commenced  in  a  state  court 
a  like  election  to  the  defendant  afterwards. 
The  time  at  which  the  non-resident  party 
should  be  allowed  thus  to  make  his  election 
was  evidently  a  mere  matter  of  legislative  dis- 
cretion, a  simple  question  of  expediency.  If 
Congress  has  subsequently  become  satisfieidthat 
where  a  plaintiff  discovers,  after  suit  brought 
in  a  state  court,  that  the  prejudice  and  local 
influence,  against  which  the  Constitution  in- 
tended to  guard,  are  such  as  are  likely  to  pre- 
vent him  from  obtaining  justice,  he  ought  to  be 
290*]  permitted  to  remove  his  case  into  a  'na- 
tional court,  it  is  not  perceived  that  any  con- 
stitutional objection  exists  to  its  authorizing 
the  removal  and,  of  course,  to  prescribinc^  the 
conditions  upon  which  the  removal  shall  be 
allowed. 

It  follows,  from  the  views  we  have  expressed, 
that  the  objection  to  the  jurisdiction  of  this 
action  by  the  circuit  court,  upon  the  grounds 
advanced  by  the  defendant,  cannot  be  main- 
tamed. 

It  only  remains  to  say  a  few  words  upon 
the  refusal  ol  the  court  to  give  the  instruc- 
tions prayed  by  the  defendant,  and  upon  its 
ruling  in  the  admission  of  certain  evidence, 
and  its  charge  to  the  jury. 

The  facts  of  the  case  are  very  few,  and  with 
respect  to  most  of  them  there  was  little  con- 
flict of  evidence. 

The  deceased  came  to  her  death,  as  already 
stated,  in  December,  1804,  from  injuries  re- 
ceived from  a  locomotive  of  the  defendant, 
while  she  was  endeavoring  to  cross  its  railway 
track,  in  Academy  street,  in  Janesville,  Wis- 
consin. One  Mrs.  Woodward  and  a  Mr.  Rice, 
were  standing  together  with  her  just  previous 
to  the  accident,  upon  a  cross  walk  on  the 
northerly  side  of  the  street,  waiting  for  a 
freight  train  of  the  Milwaukee  &  Prairie  du 
Chien  Railway,  then  in  motion,  to  pass  east- 
wards, so  that  they  might  proceed  down  the 
street  and  over  the  railway  tracks.  At  that 
point  in  the  street  there  were  four  parallel 
railway  tracks  lying  near  each  other.  Two  of 
these,  one  of  those  on  the  northerly  side,  be- 
longed to  the  Milwaukee  &  Prairie  du  Chien 
Railway  Company,  and  the  other  two  belong- 
ing to  the  defendant,  the  Chicago  &.  Northwest- 
em  Railway  Company. 

The  weather  was  at  the  time  extremely  cold, 
and  a  strong  wind  was  blowing  up  the  tracks 
from  the  southwest,  and  snow  was  falling.  As 
soon  as  the  freight  train  had  passed,  Rice 
crossed  the  tracks,  moving  at  a  brisk  rate.  In 
crossing,  he  states  that  he  took  a  look  at  the 
tracks  and  that  he  neither  saw  nor  heard  any 
engine  on  the  tracks  of  the  defendant.  Almost 
immediately  after  getting  across,  and  before 
he  had  gone  many  steps,  he  heard  a  scream 
and,  on  turning  around,  saw  that  the  women, 
Mrs.  Whitton  and  Mrs.  Woodward,  had  been 
knocked  down  by  a  locomotive  of  the  defend- 
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ant.  niis  locomotive  was  at  the  time  backing 
down  in  a  westerly  direction,  oppoaite  to  that 
taken  by  the  freight  train  which  had  just 
passed,  the  tender  coming  first,  then  the  en- 
gine, drawing  a  single  freight  car.  The  per- 
sons in  this  locomotive  did  not  appear  to  be 
aware  of  the  injuries  they  had  occasioned, 
and  the  locomotive  continued  on  its  course  un- 
til their  attention  was  called  to  the  disaster 
by  the  efforts  of  Rice,  when  it  was  stopped. 
No  person  saw  the  locomotive  strike  the  de- 
ceased, or  noticed  her  conduct  after  Rice  left 
her  and  started  to  cross  the  trad^.  The  in- 
juries which  both  of  the  wom^i  received  re- 
sulted in  their  death.  Mrs.  Woodward  died 
soon  afterward,  and  Mrs.  Whitton  after  lin- 
gering some  weeks.  There  was  much  conflict 
of  evidence  upon  the  point  whether  the  bell 
was  rung  on  tne  locomotive  as  it  backed  down 
the  track  and  approached  Academy  street,  so 
as  to  give  wammg  to  persons  who  might  be 
on  that  street  wishing  to  cross,  and  was  kept 
ringing  until  the  locomotive  and  tender  cnMsed 
the  street.  Rice  testified  that  he  did  not  hear 
any  bell  or  signal  from  this  train,  but  that 
the  bell  of  the  freight  train  which  had  passed 
was  ringing. 

Upon  these  facts  the  court  gave  to  the  jury 
a  clear  and  full  charge  upon  the  duties  and 
responsibilities  of  the  railroad  company  in 
crossing  the  street  of  the  city,  with  its  engines 
and  trains,  and  upon  the  care,  prudence  and 
caution  which  it  was  incumbent  upon  the  de- 
ceased to  exercise  in  crossing  the  trades;  and 
as  to  the  damages  which  the  jury  were  author- 
ized to  find,  in  case  they  were  satisfied  that  the 
employees  of  the  company  had  been  guilty  of 
negligence,  and  that  such  negligence  had 
caus^  the  death  of  the  deceased. 

The  counsel  of  the  plaintiff  had  requested 
three  special  instructions  to  the  jury,  and  the 
counsel  of  the  defendant  had  requested  nine- 
teen special  instructions.  The  court,  however, 
dedined  to  give  any  of  them  except  as  they 
were  embraced  in  its  general  charge.  Some  <d 
the  instructions  pray^  by  the  defendant  pre- 
sented the  law  respecting  the  liability  of  the 
company  correctly,  and  some  of  them  were 
bas^  upon  an  assumed  condition  of  things 
which  the  evidence  did  not  warrant.  But  it 
is  not  error  for  a  court  to  refuse  to  give  an 
extended  series  of  instructions,  even  though 
some  of  them  may  be  correct  in  the  propositions 
of  law  "which  they  present,  if  th^  law  [*Z91 
arising  upon  the  evidence  is  g^ven  to  the  court 
with  such  fullness  as  to  guide  correctly  the 
jury  in  its  findings,  as  was  the  case  here;  nor 
is  a  judgment  to  be  set  aside  because  the 
charge  of  the  court  may  be  open  to  some  ver- 
bal criticisms,  in  particulars  considered  apart 
by  themselves,  which  could  not  when  taken 
with  the  rest  of  the  charge  have  misled  a  jury 
of  ordinary  intelligence.  The  propriety  of  the 
rulings  of  the  court  in  this  case  is  fully  vindi- 
cated in  its  opinion  on  the  motion  for  a  new 
trial/ 

The  evidence  of  the  condition  of  the  deceased 
— that  she  was  enceinte  at  the  time  of  the 
accidents-could  not  materially  have  affected 
the  jury  in  the  estimation  of  the  damages, 
after  the  clear  and  explicit  charge  of  the  court, 
as  to  the  character  of  the  damages  which  only 
they  were  authorized  to  consider. 

^e  other  evidence  in  the  case,  to  the  ad- 
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mission  of  which  objection  was  taken,  was  not 
material  and  could  not  have  influenced  the 
result. 

Judgment   affirmed. 


THE  COUNTY  OF  PENDLETON,  Plff.  in  Err,, 

V. 

HENRY  AMY. 
(See  S.  C.  13  Wall.  297-306.) 

Denial  of  ownership  of  negotiable  paper  good  on 
general  demurrer — other  pleas — estoppel, 

1.  In  an  action  upon  coupons,  pleas  that  the 
plaintiff  is  neither  the  owner,  holder  nor  bearer, 
and  that  the  bonds  belonged  to  a  third  person,  and 
that  the  county  did  not  make  them,  are  good  on 
general   demurrer. 

2.  Where  the  pleadings  show  that  the  county  re- 
ceived, in  exchange  for  the  bonds,  a  certificate  of 
«tock  of  the  ralli'oad  company,  which  it  held  about 
seventeen  years,  and  still  holds,  the  county  is 
estopped  from  asserting  that  the  conditions  on 
which  the  bonds  were  to  be  issued  had  not  been 
fulfilled. 

[No.  66.] 

Argued  Jan,  17,  W2,      Decided  Feb.  19,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unitea 
States  for  the  District  of  Kentucky. 

This  was  an  action  of  debt,  brought  in  the 
court  below,  by  the  defendant  in  error,  against 
the  count V  of  Pendleton,  to  recover  the  sum  of 
$13,009.85,  claimed  to  be  due  him  on  384  cou- 
pons, representing  the  unpaid  interest  for  sev- 
eral years  on  fifty  bonds  of  $1,000  each,  which 
had  been  issued  by  the  county  in  payment  of 
a  subscription  to  the  capital  stodc  of  the  Cov- 
ington &.  Lexington  Railroad,  the  bonds  being 
payable  to  bearer,  and  having  been  sold  by  the 
railroad  company  and  bought  by  Amy. 

The  coimty  of  Pendleton  filed  four  pleas  in 
bar  of  the  action,  to  which  the  plaintiff  de- 
murred, and  upon  the  demurrer  the  court  gave 
judgment  for  the  plaintiff  for  the  sum  de- 
manded in  the  declaralSon.  The  county  brings 
this  writ,  and  assigns  as  error  that  the  court 
below  improperly  .sustained  the  demurrers. 

The  case  is  stated  by  the  court. 

Messrs,  B.  H.  Brlatow,  W.  Y.  Fendall,  and 
Menzies  d  Furber  for  plaintiff  in  error. 

Messrs.  John  W.  SteTenion  and  Harvey 
Myers  for  defendant  in  error. 

Mr.  Justice  Strons  delivered  the  opinion 
of  the  court: 

It  must  be  admitted  that  the  pleas  interi)osed 
by  the  defendant  in  the  court  below  were  inar- 
tistically  framed;  that  they  were  argiunenta- 
tive,  and  that  they  set  up  nothing  which  could 
not  have  been  taken  advantage  of,  for  what  it 
was  worth,  under  the  general  issue.  They  might 
have  been  stricken  from  the  record  on  motion. 
or,  if  special  demurrers  were  allowable  in  that 
circuit,  they  would  have  been  condemned,  had 
the  plaint itr  so  demurred.  But  the  demurrers 
were  general,  and  the  question  before  us  is 
whether  any  of  the  pleas  set  up  a  substantial 
defense  to  the  action. 

This  suit  was  brought  to  recover  the  aggre- 
^te  amount  of  certain  coupons  or  interest  war- 
rants attached  to  fifty  bonds,  of  $1,000  each. 
13  Wall. 


The  bonds  were  dated  October  15,  1853,  payable 
thirty  years  after  date,  and  alleged  to  have  been 
made  and  issued  by  the  county  of  Pendleton,  by 
virtue  of  authority  conferred  by  the  legislature 
of  the  state.  The  declaration  averred  not  only 
the  execution  of  the  bonds  with  interest  war- 
rants attached  to  each^  payable  to  bearer  semi- 
annually, on  the  15th  days  of  April  and  Octo- 
ber of  every  year,  but  also  that  they  had  been 
delivered  to  the  Covington  &  Lexington  Rail- 
road Company,  in  payment  of  a  siS)Scription 
made  by  the  county  to  the  capital  stock  of  the 
company,  under  authority  given  by  the  act  of 
the  legislature.  It  was  fiurther  averred  that 
the  bonds  were  received  by  the  railroad  com- 
pany, and  that  a  certificate  for  the  shares  of 
the  stock  subscribed  as  aforesaid,  was  issued 
to  the  county  and  was  received  by  it,  and  that 
it  is  still  owned  by  the  county.  The  declara- 
tion also  made  the  further  averments  that  the 
bonds  were  afterwards  sold  by  the  railroad 
company  for  $50,000,  and  delivered  to  the  pur- 
chaser with  the  coupons  attached;  that  the 
plaintiff  subsequently  became  the  owner,  hold- 
er and  bearer  of  them  all,  and  that  from  the 
15th  day  of  October,  1864,  inclusive,  until  the 
commencement  of  the  suit,  the  county  had  neg- 
lected and  refused  to  pay  the  coupons,  though 
often  requested. 

To  the  cause  of  action  thus  set  forth  the  de^ 
fendant  pleaded,  first,  that  the  plaintiff  was  not 
at  the  time  of  filing  his  declaration,  or  at  the 
time  of  entering  the  plea,  the  owner,  holder  or 
bearer  of  the  said  alleged  bonds  or  coupons, 
nor  of  any  or  either  of  them,  as  in  the  declara- 
tion mentioned. 

Now,  while  it  is  true  that  the  defense  which 
it  sets  up  was  only  inferentially  an  answer  to 
the  plaintifTs  complaint,  and  while  it  might  as 
well  have  been  set  up  under  the  general  issue, 
it  was,  nevertheless,  a  traverse  of  a  material 
averment  of  the  declaration.  The  coupons  were 
made  payable  to  bearer,  but  if  the  plaintiff  was 
neither  the  owner,  nor  the  holder,  nor  the 
bearer,  they  were  not  promises  to  pay  him,  and 
the  county  was  not  indebted  to  him.  Hence 
it  was  material  to  his  case  to  aver,  as  he  did, 
*that  he  was  the  bearer,  and  the  t>lea  [*304 
took  issue  with  this  averment.  It  denied  the 
title  of  the  plaintiff,  or  his  right  of  action  and, 
though  faulfy  in  form,  in  substance  it  amounted 
to  a  defense.  It  was,  therefore,  error  to  over- 
rule it  upon  a  general  demurrer. 

Similar  observations  might  be  made  respect- 
ing the  demurrers  to  the  second  and  fourth 
pleas. 

The  third  plea  was  in  effect  a  denial  of  any 
legislative  authority  to  the  coimty  to  subscribe 
to  the  stock  of  the  railroad  company,  and  to 
issue  bonds  for  the  payment  of  such  subscrip- 
tion. It  averred  that  although  the  legislature, 
by  one  act,  empowered  the  county  to  subscribe 
to  the  stock  of  the  company,  and  to  borrow 
money  to  pav  the  subscription,  yet  the  authori- 
ty was  coupled  with  a  proviso  that  the  real  es- 
tate holders  residing  in  the  county  should  so 
vote  by  a  majority,  at  such  times  as  the  county 
court  might  appoint,  and  that  "the  question  of 
subscribing  stCNck  or  of  borrowing  money  to 
pay  the  same,  never  was  submitted  to  the  real 
estate  holders  residing  in  the  county  of  Pendle- 
ton, to  be  determined  by  a  vote  of  the  majori^ 

579 


297-306 


Supreme  Coijrt  of  the  United  States. 


Dec.  Tebm, 


of  them,  as  authorized  and  required  by  the  act  " 
before  any  stock  had  been  subscribed  by  or  for  . 
said  county,  or  any  money  borrowed  to  pay  the  j 
same.*'  The  plea  further  averred  that  subject 
to  the  acts  of  the  legislature  (enacted  before  the 
subscription  was  made)  which  authorized  the 
levy  of  a  tax  for  the  purpose  of  paying  the  sub 
Bcriptions  to  the  stock  of  the  said  company,  also 
provided  that,  before  a  subscription  should  bt 
made  and  a  tax  levied,  the  question  of  levying 
the  tax  should  be  submittM  to  the  voters  of  the 
county,  and  if  a  majority  of  the  votes  cast 
should  be  in  favor  of  the  tax,  it  should  be 
levied,  and  the  subscription  saould  be  mad^; 
and  the  plea  denied  that  the  question,  whether 
the  tax  or  the  subscription  authorized  by  these 
acta,  or  whether  any  tax  for  the  payment  of 
the  subscription  of  stock  in  said  company 
should  be  imposed  in  the  county,  had  ever 
been  submitted  to,  or  voted  upon,  by  the  voters 
of  Pendleton  county,  in  conformity  with  said 
acts.  The  plea  then  averred  that  no  other 
acts  of  the  legislature  authorized  the  county, 
or  any  one  for  it,  to  subscribe  stock  for  it  in 
said  company,  or  to  levy  a  tax  for  payment,  or 
to  borrow  money,  or  to  issue  bonds  or  coupons 
for  the  payment  of  any  subscriptions  of  stock 
therein.  The  general  demurrer  to  this  plea 
raises  the  question  whether  it  presented  a  sub- 
stantial defense  to  the  action. 

It  is  to  be  noticed  at  the  outset  that  the  plea 
concedes  legislative  authority  to  the  county  to 
make  a  subscription,  and  to  issue  bonds  in  pay- 
ment, although  the  exercise  of  the  authority 
was  required  to  be  preceded  by  a  popular  vote. 
It  concedes  that  the  bonds  were  in  fact  made 
and  issued.  We  say  it  concedes  this,  because 
such  making  and  issue  are  alleged  in  the  dec- 
laration, and  the  plea  does  not  traverse  the  alle- 
gation. It  concedes  that  the  subscription  was 
made ;  that  the  bonds  were  delivered  to  the  com- 
pany in  payment;  that  they  were  sold  for  $50,- 
000 ;  that  the  plaintiff  subsequently  became  the 
owner,  and  hence  that  he  stands  in  the  position 
of  a  purchaser  for  value;  and  it  concedes  that 
the  county  obtained  for  the  bonds  a  certificate 
of  stock  in  the  railroad  company,  which  it  now 
holds. 

Without  legislative  authority  a  municipal 
corporation,  like  a  county,  may  not  subscribe 
to  the  capital  stock  of  a  railroad  company,  and 
bind  itself  to  pay  its  subscription,  or  issue  its 
bonds  in  payment;  and  if  it  does,  the  purchase 
of  such  bonds  is  affected  by  the  want  of  au- 
thority to  make  them.  But  it  does  not  follow 
from  this  that  when  the  legislature  has  given 
its  sanction  to  the  issue  of  bonds,  provided  that 
before  their  issue  certain  things  shall  be  done 
by  the  officers,  or  the  people  of  the  county,  the 
bonds  can  always  be  avoided  in  the  hands  of  an 
innocent  purchaser  by  proof  that  the  county 
officers,  or  the  people,  have  not  done,  or  have 
insufliciontly  done^  the  things  which  the  legis- 
305*1  lature  required  *to  be  done  before  the 
authority  to  subscribe  or  to  issue  bonds,  should 
be  exercised.  A  purchaser  is  not  alwavs  bound 
to  look  further  tnan  to  discover  that  the  power 
has  been  conferred,  even  though  it  be  coupled 


vith  conditions  precedent.  If  the  right  to  sub- 
-cribe  be  made  dependent  upon  the  result  of  a 
^opular  vote,  the  officers  of  the  county  must  first 
determine  whether  the  vote  has  been  taken  as 
directed  by  law  and  what  the  vote  was.  When, 
therefore,  they  make  a  subscription  and  issue 
?ounty  bonds  in  payment,  it  may  fairly  be  pre- 
-lumed,  in  favor  of  an  innocent  purchaser  of 
tlie  bonds,  that  the  condition  which  the  law  at- 
tached to  the  exercise  of  thtf  power  has  been 
fulfilled.  To  issue  the  bonds  without  the  ful- 
filment of  the  precedent  conditions  would  be  a 
misdemeanor,  and  it  is  to  be  presumed  that 
public  officers  act  rightly.  We  do  not  say  this 
is  a  conclusive  presumption  in  all  cases,  but  it 
has  more  than  once  been  decided  that  a  county 
may  be  estopped  against  asserting  that  the 
conditions  attached  to  a  grant  of  power  were 
not  fulfilled.  Knox  Co,  v.  Aspinwail,  21  How. 
o39,  16  L.  ed.  208;  Bissell  v.  Jeffersonville,  24 
How.  287,  16  L.  ed.  664;  JIf oron  v.  Comrs,  2 
Hlack,  722,  17  L.  ed.  342;  Meyer  v.  Muscatine,  1 
Wall.  384,  17  L.  ed.  564;  Van  Hostrup  v.  Madi- 
^son  City,  I  Wall.  291,  17  L.  ed.  538 ;  Supervisors 
V.  Schenck,  5  Wall.  772,  18  L.  ed.  550.  The  es- 
toppel in  these  cases  was  either  by  recitals  in 
the  bonds  that  the  conditions  precedent  had 
been  complied  with,  or  by  the  fact  that  the  coun- 
ty had  subsequently  levied  taxes  to  pay  inter- 
est on  the  bonds.  In  the  present  case  it  does 
not  appear  in  the  pleadings  whether  or  not  the 
bonds  contained  any  such  recitals,  nor  whether 
the  officers  of  the  county  have  levied  taxes  to 
pay  interest  on  them,  or  whether  any  interest 
lias  been  paid.  These  grounds  of  estoppel  do 
not  exist.  But  if  such  acts  and  such  recitals 
are  sufficient  to  protect  bona  fide  purchasers 
against  an  attempt  to  set  up  non-compliance 
with  the  conditions  attached  to  the  grant  of 
])ower  to  issue  the  bonds,  it  is  not  easy  to  see 
why  the  pleadings  do  not  show  an  estoppel  in 
this  case.  The  county  received  in  exchange 
for  the  bonds  a  certificate  for  the  stock  of  the 
railroad  company,  whicli  it  held  about  seven- 
teen years  before  the  present  suit  was  brought, 
*and  which  it  still  holds.  Having  ex-  [*306 
changed  the  bonds  for  the  stock,  can  it  retain  the 
proc^ds  of  the  exchange,  and  assert  against  a 
purchaser  of  the  bonds  for  value  that,  though 
the  legislature  empowered  it  to  make  them,  and 
put  them  upon  the  market  upon  certain  condi- 
tions, they  were  issued  in  disregard  of  the  con- 
ditions? We  think  they  cannot  and,  therefore, 
that  the  third  plea  cannot  be  sustained. 

But  for  the  reasons  given  above  the  case  must 
be  sent  back  for  another  trial ;  when,  doubtless, 
the  pleadings  will  be  changed. 

The  judgment  is  reversed,  and  the  oanae  is 
remitted  for  further  proceedings. 

We  concur  in  the  judgmoit  of  reversal,  but 
do  not  assent  to  all  the  views  expreaned  in  the 
opinion  of  the  majority. 

riaU,  J. 
%  J. 
Cb.  J. 
80  1T.S. 


4 


4 


•  * 
•• »•  •  • 


1871. 


Del.  &  H.  Canal  Co.  v.  Clark. 


311-328 


THE  PRESIDENT.  MANAGERS,  AND  COM- 
PANY OF  THE  DELAWARE  &  HUD- 
SON CANAL  COMPANY,  Appts., 

V, 

HENRY  C.  CLARK. 
(See  S.  C.  13  Wall.  311-328.) 

Trademarks — what   not   protected — violation — 
geographical  names. 

1.  A  company  ban  not  an  exclusive  right  to  the 
use  of  the  words  '^Lackawanna  coal"  as  a  distinc- 
tive name  or  trademark  for  the  coal  mined  by  it 
and   transported   over   its   railroad  and   canal   to 
jnarket. 

2.  Where  rights  to  the  exclusive  use  of  the  trade- 
mark are  invaded,  the  essence  of  the  wrong  con- 
sists in  the  sale  of  the  goodis  of  one  manufacturer 
or  vendor  as  those  of  another. 

3.  One  has  no  right  to  appropriate  geographical 
names  as  a  trademark,  so  as  to  restrain  other  pro- 
ducers of  similar  products  in  the  isame  place  from 
the  use  of  those  words  in  describing  their  goods. 

[No.  95.] 

Argued  Fch,  6,  1872,      Decided  Feb.  26,  J872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  commenced  in  the  court  be- 
low by  the  appellants,  to  enjoin  and  restrain  the 
defendant,  who  is  a  dealer  in  coal  in  the  city 
of  Providence,  R.  I.,  from  advertising  or  sell- 
ing or  attempting  to  sell  any  coal,  other  than 
that  mined  by  the  complainants,  under  the 
name  of  "Lackawanna  coal,"  and  also  for  an  ac- 
counting of  profits.  After  hearing  and  argu- 
ment, the  circuit  court  dismissed  the  bill  and 
the  complainants  appealed  to  this  court. 

A  furtlier  statement  appears  in  the  opinion. 

Messrs.  E.  H.  Owen  and  S.  P.  Nash,  for 
appellants : 

The  appellants  have  a  valid  title  to  the  use 
of  that  word  as  a  trademark,  and  should  be  pro- 
tected in  the  use  thereof  against  the  fraudulent 
and  deceptive  act  of  the  defendant. 

It  appears  from  the  undisputed  testimony  in 
the  case,  that  the  appellants  were  the  first  to 
adopt  and  impose  upon  it  the  new  and  peculiar 
office  of  becoming  and  being  thereafter  the  name 
and  trademark  for  their  coal.  They  so  adopted 
and  appropriated  it  as  early  as  1829,  at  the 
very  commencement  of  their  coal  business.  The 
first  coal  which  they  brought  to  market  was 
called  and  sold  by  the  name  of  Lackawanna 
coal,  and  all  the  coal  which  they  have  hitherto 
produced  and  brought  to  market,  has  been  sold 
and  dealt  in  by  that  name  and  by  no  other. 

By  such  original,  special,  and  peculiar  appro- 

I>riation  of  the  word  "Lackawanna"  the  appel- 
ants  acquired  a  title  thereto,  and  the  right  to 
its  exclusive  use  in  combination  with  the  word 
**coal"  and  thereupon  and  thereafter,  by  the 
continued  use  thereof,  the  new  compound  word 
"Lackawanna  coal"  rightfully  became  and  was 
and  is  the  name  and  trademark  for  their  coal, 
not  limited  by  territorial  boimds.  Derringer 
v.  Plate,  29  Cal.  292. 

It  is  not  necessary  that  the  word  which  may 
be  adopted  as  a  name  and  trademark,  should 
be  a  new  creation,  never  before  known  or  used, 
to  entitle  it  to  be  so  adopted.  Any  word  in 
common  use  may  be  taken,  if  its  application  be 
original,  and  so  far  peculiar  as  to  be  capable, 

Note. — Trademark  in  georiraphical  name — see 
notes,  45  L.  ed.  U.  8.  365 ;  17  C.  C.  A.  657 ;  85  C. 
-T.  ^.  242. 

13  Wall. 


when  known  to  the  public,  of  distinguishing 
the  property  of  the  party  so  adopting  it,  and  to 
which  it  may  be  attached,  from  that  of  other 
parties.  In  such  case  the  right  of  the  public  to 
use  the  word  is  not  abridged.  It  can  be  used  as 
oriffinally,  and  in  any  and  every  other  way  im- 
aginable, except  in  its  peculiar  combination 
with  the  word  "coal." 

McAndrew  v.  Bassett,  10  Jur.  (N.  S.)  550; 
Seiwo  V.  Provezende,  L.  R.  1  Ch.  App.  192; 
Messerole  v.  Tynberg,  4  Abb.  Pr.  (N.  S.)  410; 
Newman  v.*  Alvord,  49  Barb.  592;  Williams  v. 
Spence,  25  How.  Pr.  360;  Amoskeag  Mfg.  Co.  v. 
Spear,  2  Sandf.  599,  and  cases  hereafter  cited. 

The  exceptions  to  the  right  to  appropriate  a 
word  for  a  trademark  are:  that  it  cannot  be 
done  when  the  word  "adopted"  is  merely  used  as 
descriptive  of  quality,  as  in  the  cases  of  Stokes 
V.  Landgraff,  17  Barb.  608;  Corwin  v.  Daly,  7 
Bosw.  222 ;  Amoskeag  Mfg.  Co.  v.  Spear,  supra; 
or  where  it  is  the  proper  name  for  the  article, 
as  in  the  case  of  "Schnapps"  ( Wolfe  v.  Ooulard, 
18  How.  Pr.  64) ;  or  where  it  has  by  general  use 
become  the  appropriate  name  of  an  article, 
which  all  persons  manufacturing  the  same  may 
use,  as  in  the  case  of  "Dr.  Johnson's  Yellow 
Ointment;"  Singleton  v.  Bolton,  Z  Doug.  393; 
the  "Essence  of  Anchovies,"  Burgess  v.  Burgess, 
17  Eng.  L.  &  E.  257. 

The  word  "Lackawanna,"  as  used  by  the  ap- 
pellants, does  not  come  within  either  of  these 
exceptions.  It  is  not  the  generic  name,  nor  is  it 
natui-ally  the  appropriate  name  for  coal.  In  its 
original  sense  it  does  not  mean  coal,  nor  had  it 
become  by  previous  use  the  name  of  coal,  nor 
does  it  imply,  nor  was  it  intended  to  indicate  the 
quality  of  coal;  but  it  was  adopted  for  and  be- 
came and  was  and  still  is  the  specific  name 
thereof,  indicating  its  origin  and  ownership, 
and  by  which  it  could  be  bought  and  sold  in 
market;  and  the  court  below  was  correct,  there- 
fore, in  holding,  as  it  in  eftect  appears  to  have 
(lone,  that  the  nppell?ints  had  established  their 
title  to  the  word  as  their  trademark. 

Nor  has  the  defendant  any  color  of  right  to 
sell  his  coal  by  the  name  of  I^cka wanna  coal, 
from  the  mere  fact  that  it  comes  from  what  is 
commonly  known  as  the  Lackawanna  region? 
more  especially  since  it  does  not  come  from  the 
appellants'  mmes,  nor  through  them  as  pro- 
ducers, and  is  not  in  fact  the  coal  known  in 
market  as  Lackawanna  coal. 

McAndrew  v.  Bassett,  18  Jur.  (N.  S.)  550; 
Seiwo  V.  Provezende,  L.  R.  1  Ch.  App.  192 ;  Neu)- 
man  v.  Alvord,  49  Barb.  588. 

The  defendant  has  not  established  by  com- 
petent testimony,  that  any  company  or  person 
other  than  himself  advertises  or  sells  their  own 
or  other  kinds  of  coal  by  the  name  of  Lacka- 
wanna coal. 

Even  if  it  be  established  by  the  testimony, 
which  is  not  conceded  except  for  the  argument, 
that  others  have  sold  Scran  ton  coal  by  the  name 
of  Lackawanna  coal;  yet,  that  did  not  and  does 
not  justify  the  defendant  in  so  doing.  It  is  no 
defense  to  this  action  that  the  defendant's  fraud 
and  deception  has  been  multiplied,  and  hith- 
erto courts  have  not  shown  any  disposition  to 
treat  that  as  a  defense,  but  rather  as  an  aggra- 
vation. 

Taylor  ▼.  Carpenter,  2  Wood.  &  M.  8 ;  Cocks 
V.  Chandler,  L.  R.  11  Eq.  446;  Gillott  v.  Ester- 
brook,  47  Barb.  470. 
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That  this  court  has  jurisdiction  to  restrain  [disc 
the  defendant  from  the  further  use  of  the  appel-  a.n<l 
] ants'  trademark  is  beyond  question.  The  fol- 
lowing are  some  of  the  numerous  cases,  in  the 
Federal  and  state  courts,  and  also  in  the  Cng*- 
lish  courts,  where  injunctions  have  been  granted 
to  restrain  in  the  use  of  names  which  had  been 
adopted  as  trademarks : 

Howard  v.  Henriquea,  3  Sandf.  725;  Stone  v. 
Carlain  (2  Sandf.  738) ,  13  Law  Rep.  360;  Marsh 
V.  Billings,  7  Cush.  322;  Woodward  v.  L/OSfcur, 
21   Cal.  448;     Qenin  v.  Chadsey,  Hoflf.    Prov. 
Rem.  245;  Brooklyn  White  Lead  Co.  v.    Mas- 
ury,  25  Barb.  416  j  Christy  v.  Murphy,  12  Haw. 
Pr.  77;  Fetridge  v.  Merchant,  4  Abb.  Pr.   166; 
Williams  v.  Johnson,  2  Bosw.  1;   Burnett    v. 
Phalon,  9  Bosw.  192;  Howe  v.  Howe  Machine 
Co.  60  Barb.  236;  Newman  v.  Alvord,  49  Barb. 
688;  Gillott  v.  Esterbrook,  47  Barb.  455;  3  Duer, 
624;  Filley  v.  Fassett,  8  Am.  Law  Reg.  (N.  S.) 
402;  Barrows  v.  Knight,  6  R.  L  434;  Knott  v. 
Morgan,  2  Keen,  220;  Ransome  v.  Ben  tall,  3  I  proper  d 
Law  Jour.  (N.  S.)   161;  Mc Andrew  v.  Basset t,  I  duced  fr< 
10  Jur.  (N.  S.)  650;  Sykes  v.  Sykes,  3  B.  &  Cr. 
541;   Clement  y.  Maddick,  22  Law  Rep.   428; 
Oout  V.  Aleploglu,  6  Beav.  69;  Cro/t  v.  Day, 
7  Beav.  89;  Messerole  v.  Tynherg,  4  Abb.  Pr. 
(N.  S.)  414;  Hine  v.  Lorf,  10  Lond.  Jur.  106; 
Taylor  v.  Carpenter,  3  Story,  458;  2  Wood.  & 
M.  2;  Taylor  v.  Carpenter^  11  Paige,  292;  CoaM 
▼.   Holhrook,   2   Sandf.   Ch.   598;    Congress  d 
Emp.  8pr.  Co.  v.  ^i^rfc  Aoc^  Ooti^.  8pr,  Co.  46 
N.  Y.  291 ;  Coffcn  v.  Brunton,  4  McLean,  618. 

Messrs,  Fullerton,  Knoz  <£  Rudd,    for    ap- 
pellee: 
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name  must  be  either :  ( 1 )  An  invented  one ;  or 
(2)  one  which  identifies  the  maker  with  the 
article  by  indicating  the  person  by  whom  made; 
in  other  words,  the  name  must  be  either  a  mere- 
ly fancy  name,  or  a  name  indicating  ownership 
or  origin. 

2.  A  person  has  no  right  to  appropriate  a 
name  which  others  may  apply  with  equal  truth 
and  have  an  equal  right  to  employ  for  the  same 
purpose,  such  as  a  geographical  name,  as  in 
this  case. 

3.  The  basis  of  the  action  of  a  court  of  equity 
to  restrain  the  infringement  of  the  right  to  a 
trademark,  is  fraud  or  imposition  on  the  part 
of  the  defendant ;  fraud  as  against  the  plaintiff, 
or  imposition  on  the  public. 

4.  The  name  must  be  used  distinctively  and 
exclusively,  in  order  to  give  title  to  it. 

6.  The  right  to  a  trademark  may  be  lost  by 
abandonment,  or  such  acquiescence  by  the  owner 
in  its  use  by  others  as  either  amounts  to  a 
license  to  others  to  use  the  trademark  or  estops 
the  owner  from  complaining  of  its  use. 

In  support  of  the  above  principles,  see: 
Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  699; 
Corwin  v.  Daly,  7  Bos.  222 ;  Blanchard  v.  EUl, 
2  Atk.  484;  Knott  v.  Morgan,  2  Keen,  219; 
Fetridge  v.  Wells,  13  How.  Pr.  387;  Brooklyn 
White  Lead  Co.  v.  Masury,  25  Barb.  418:  Bur- 
gess ▼.  Burgess,  17  Eng.  L.  &  £.  260;  Williams 
v.  Johnson,  2  Bosw.  1;  Wolfe  v.  Ooulard,  18 
How.  Pr.  67;  Burnett  v.  Phalon,  9  Bos.  197; 
Clark  V.  Clark,  26  Barb.  76;  Bininger  v.  Wat- 
tles, 28  How.  Pr.  206;  Samuel  ▼.  Buger,  13 
How.  Pr.  342. 

It  is  diflficult  to  see  the  slightest  difference  of 
prinpiple  between  these  cases  and  the  one  under 
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no  inconsiderable  evidence.    The  complainants 
were  undoubtedly,  if  not  the  first,  among  the 
first  producers  of  coal  from  the  Lackawanna 
valley,  and  the  coal  sent  to  market  by  them 
has  been  generally  known   and  designated   au 
Lackawanna  coal.   Whether  the  name  'Xacka- 
wanna  coal"  was  devised  or  adopted  by  them 
as  a  trademark  before  it  came  into  common 
use  is  not  so  clearly  established.     On  the  con- 
trary, the  evidence  shows  that  long  before  the 
complainants  had  commenced  their  operations, 
and  long  before  they  had  any  existence  as  a 
corporation,  the   region   of  country   in   which 
their  mines  were  situated  was  called  "the  Lack- 
awanna valley;"  that  it  as  a  region  of  large 
dimensions,  extending  along  the   Lackawanna 
river  to  its  junction   with   the   Susquehanna, 
embracing  within  its  limits  g^eat  bodies  of  coal 
lands,  upon  a  portion  of  which  are  the  mines 
of  the  complainants,  and  upon  other  portions  oi 
which  are  the  mines  of  the  Pennsylvania  Coal 
Company,  those  of  the  Delaware,  Lackawanna, 
&  Western  Railroad  Company,  and  those   of 
other    smaller   operators.    The   word    "Lacka- 
wanna," then,  was  not  devised  by  the  cotnplain- 
ants.    They  found  it  a  settled  and  known  ap- 
pellative of  the  district  in  which  their  coal  de- 
posits and  those  of  others  were  situated. .  At 
the  time  when  they  began  to  use  it,  it  was  a 
recognized   description   of   the   region,   and   of 
course  of  the  earths  and  minerals  in  the  region. 
The  bill  alleges,  however,  not  only  that  the 
complainants  devised,  adopted,  and  appropri- 
ated the  word,  as  a  name  or  trademark  for  their 
eoal,  but  that  it  had  never  before  been  used  or 
applied  in  combination  with  the  word  "coal,"  as 
a  name  or  trademark  for  any  kind  of  coal,  and 
it  is  the  combination  of  the  word  "Lackawanna" 
with  the  word  "coal"  that  constitutes  the  trade- 
mark to  the  exclusive  use  of  which  they  assert 
aright 

322*]     •It  may  be  observed  there  is  no  aver- 
ment that  the  other  coal  of  the  Lackawanna 
valley  differs  at  all  in  character  or  quality  from 
that  mined  on  the  complainants'  lands.   On  the 
contrary  the  bill  alleges  that  it  cannot  easily  be 
distinguished  therefrom  by  inspection.   The  bill 
18  therefore  an  attempt  to  secure  to  the  com- 
pUinants  the  exclusive  use  of  the  name  "Lacka- 
wanna coal."  as  applied,  not  to  any  manufac- 
ture of  theirs,  but  to  that  portion  of  the  coal  of 
the  Lackawanna  valley  which   they  mine  and 
send  to  market,  differing  neither  in  nature  or 
quality  from  all  other  coal  of  the  same  region. 
Undoubtedly,  words  or  devices  may  be  adopt- 
ed as  trademarks  which  are  not  original  inven- 
tions of  him.  who  adopts  them,  and   courts  of 
equity  will  protect  him  against  anv  fraudulent 
gpropriation  or  imitation  of   them  by  others. 
iToperty  in  a  trademark,  or   rather  in  the  use 
oj  a  trademark  or  a  name,   has  verv  little  an- 
■'0^  to  that  which  exists  i,^    onnvViffhta  or  in 
P;tjnt8  for  inventions.     Word^^P'common  use 
Jith  some  exceptions,  may    ^^      adopted,   if,   at 

Iri.^'  ^'  *^^''"  adaption,  th^-^^w^re  not  cm- 
m^  to  designate  the  sani^  ^^/nke  articles 
?^^Production.*'The  office  of*  ^^ademark  is 
*J. point  out  distinctively  thj    orJ^n  or  owner- 


f\^ 


^m^^f^^ 


"/P  0^  the  article  to  which   il   ?"f  ^^ ed  •  or,  in 
nio;'    ?'«  ffl*F,  in  "'.^"y  <^sps   be  done  by  a 
^3  Wau!,^  ^P''^^  ^  •^^^e  article. 


But  though  it  is  not  necessary  that  the  word 
adopted  as  a  trade  name  should  be  a  new  crea- 
tion, never  before  known  or  used,  there  are  some 
limits  to  the  right  of  selection.    This  will  be 
manifest  when  it  is  considered  that  in  all  cases 
where  rights  to  the  exclusive  use  of  a  trademark 
are  invaded,  it  is  invariably  held  that  the  es- 
sence  of  the  wrong  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor  as  those 
of  another;  and  that  it  is  only  when  this  false 
representation  is  directly  or  indirectly  made 
that  the  party  who  appeals  to  a  court  pf  eouity 
can  have  relief.     This  is  the  doctrine  of  all  the 
•authorities.     Amoakeag    Mfg.    Co.    v.    [•323 
Spear,  2  Sandf .  S.  C.  699 ;  Boardman  v.  Meriden 
Britannia  Comp*y,  35  Conn.  402 ;  Ferina  v.  Sil- 
verlock,  39  Eng.  L.  &  £.  514.   Hence  the  trade- 
mark must  either  by  itself,  or  by  asasociation, 
point  distinctively  to  the  origin  or  ownership  of 
the  article  to  which  it  is  applied.  The  reason  of 
this  is  that  unless  it  does,  neither  can  he  who 
first  adopted  it  be  injured  by  any  appropriation 
or  limitation  of  it  by  others,  nor  can  the  public 
be  deceived.  Tlie  first  appropriator  of  a  name  or 
device  pointing  to  his  ownership,  or  which,  by 
being  associated  with  articles  of  trade,  has  ac- 
quired an  understood  reference  to  the  origina- 
tor, or  manufacturer  of  the  articles,  is  injured 
whenever  another  adopts  the  same  name  or  de- 
vice for  similar  articles,  because  such  adoption 
is  in  effect  representing  falsely  that  the  produc- 
tions of  the  latter  are  those  of  the  former.  Thus 
the  custom  and  advantages  to  which  the  enter- 
prise and  skill  of  the  first  appropriator  had  giv- 
en him  a  lUst  right  are  abstracted  for  another's 
use,  and  this  is  done  by  deceiving  the  public,  by 
inducing  the  public  to  purchase  the  goods  and 
manufactures  of  one  person  supposing  them  to 
be   those   of   another.      The   trademark    must, 
therefore,  be  distinctive  in  its  original  significa- 
tion, pointing  to  the  origin  of  the  article,  or  i* 
must  have  become  such   by  association.     And 
there  are  two  rules  which  are  not  to  be  over- 
looked.    No  one  can  claim  protection  for  the 
exclusive  use  of  a  trademark  or  trade  name 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  any  goods  other  than  those  pro- 
duced or  made  by  himself.   If  he  could,  the  pub- 
lic would  be  injured  rather  than  protected,  for 
competition   would   be   destroyed.     Nor   can   a 
generic  name,  or  a  name  merely  descriptive  of 
an  article  of  trade,  of  its  qualities,  ingredients, 
or  characteristics,  be  employed  as  a  trademark 
and  the  exclusive  use  of  it  be  entitled  to  legal 
protection.     As  we  said  in  the  well-considered 
case  of  Amoskeag  Mfg.  Co.  v.  Spear y  aupra^  "the 
owner  of  an  original  trademark  has  an  im doubt- 
ed right  to  be  protected  in  the  •exclusive  [•324 
use  of  all  the  marks,  forms,  or  symbols  that 
wpv  appropriated  as  designating  the  true  or- 
igin or  ownership  of  the  article  or   fabric  to 
which  they  are  affixed;  but  he  has  no  risrht  to 
the  exclusive  use  of  any  words,  letters,  figures, 
or  symbols  which  have  no  relation  to  the  origin 
or  ownership  of  the  goods,  but  are  only  meant 
to  indicate  their  names  or  quality.    He  has  no 
right  to  appropriate  a  sign  or  a  symbol  which 
from  the  nature  of  the  fact  it  is  used  to  signify, 
others  may  employ  with  equal  truth  and,  there- 
fore, have  an  equal  right  to  employ  for  the  same 
purpose."    Vide,  Wolf.  v.  Goulard,  18  How.  Pr. 
64;  Fetridge  v.  Wells,  4  Abb.  Pr.  144;  Toiw  ▼• 
Stetson,  6  Abb.  Pr.    (N.  S.)    218;   PKolo-  v. 
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Pec.  7?ebk, 


That  this  court  has  jurisdiction  to  restrain 
the  defendant  from  the  further  use  of  the  appel- 
lants' trademark  is  beyond  question.  The  fol- 
lowing are  some  of  the  numerous  cases,  in  the 
Federal  and  state  courts,  and  also  in  the  Eng- 
lish courts,  where  injunctions  have  been  granted 
to  restrain  in  the  use  of  names  which  had  been 
adopted  as  trademarks : 

Howard  v.  HenriqueSf  3  Sandf.  725 ;  Stone  v. 
Carlain  (2  Sandf.  738) ,  13  Law  Rep.S60;  Marsh 
V.  Billings,  7  Cush.  322;  Woodward  v.  Lazar, 
21  Cal.  448;  Oenin  v.  Chadsey,  Hoflf.  Prov. 
Rem.  245;  Brooklyn  White  Lead  Co.  v.  Mas- 
ury,  25  Barb.  416  j  Christy  v.  Murphy,  12  How. 
Pr.  77;  Fetridge  v.  Merchant,  4  Abb.  Pr.  156; 
Williams  v.  Johnson,  2  Bosw.  1;  Burnett  v. 
Phalon,  9  Bosw.  192;  Howe  v.  Howe  Machine 
Co.  50  Barb.  236;  "Newman  v.  Alvord,  49  Barb. 
588;  Gillott  v.  Esterhrook,  47  Barb.  455;  3  Duer, 
624;  Filley  v.  Fassett,  8  Am.  Law  Reg.  (N.  S.) 
402;  Barrows  v.  Knight,  6  R.  L  434;  Knott  v. 
Morgan,  2  Keen,  220;  Ransome  v.  Bentall,  3 
Law  Jour.  (N.  S.)  161;  McAndrew  v.  Bassett, 
10  Jur.  (N.  S.)  660;  Sykes  v.  Sykes,  3  B.  &  Cr. 
641;  Clement  v.  Maddick,  22  Law  Rep.  428; 
Oout  V.  Aleploglu,  6  Beav.  69;  Croft  v.  Day, 
7  Beav.  89;  Messerole  v.  Tynherg,  4  Abb.  Pr. 
(N.  S.)  414;  Hine  v.  Lart,  10  Lond.  Jur.  106; 
Taylor  v.  Carpenter,  3  Story,  458;  2  Wood.  & 
M.  2;  Taylor  v.  Carpen<er>  11  Paige,  292;  Coats 
V.  Holhrook,  2  Sandf.  Ch.  698;  Congress  d 
Emp.  Spr.  Co.  v.  ^t^rfe  lioc/c  Cong.  8pr.  Co.  45 
N.  y.  291 ;  Coffen  v.  Brunton,  4  McLean,  618. 

Ifessr^.  Fullerton,  Knoz  d  Rudd,  for  ap- 
pellee : 

1.  To  constitute  a  trademark  in  a  name,  the 
name  must  be  either:  (1)  An  invented  one;  or 
(2)  one  which  identifies  the  maker  with  the 
article  by  indicating  the  person  by  whom  made; 
in  other  words,  the  name  must  be  either  a  mere- 
ly fancy  name,  or  a  name  indicating  ownership 
or  origin. 

2.  A  person  has  no  right  to  appropriate  a 
name  which  others  may  apply  with  equal  truth 
and  have  an  equal  right  to  employ  for  the  same 
purpose,  such  as  a  geographical  name,  as  in 
this  case. 

3.  The  basis  of  the  action  of  a  court  of  equity 
to  restrain  the  infringement  of  the  right  to  a 
trademark,  is  fraud  or  imposition  on  the  part 
of  the  defendant ;  fraud  as  against  the  plaintiff, 
or  imposition  on  the  public. 

4.  The  name  must  be  used  distinctively  and 
exclusively,  in  order  to  give  title  to  it. 

5.  The  right  to  a  trademark  may  be  lost  by 
abandonment,  or  such  acquiescence  by  the  owner 
in  its  use  by  others  as  either  amounts  to  a 
license  to  others  to  use  the  trademark  or  estops 
the  owner  from  complaining  of  its  use. 

In  support  of  the  above  principles,  see: 
Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  699; 
Corwin  v.  Daly,  7  Bos.  222 ;  Blanchard  v.  Hill, 
2  Atk.  484;  Knott  v.  Morgan,  2  Keen,  219; 
Fetridge  v.  Wells,  13  How.  Pr.  387;  Brooklyn 
White  Lead  Co.  v.  Masury,  25  Barb.  418;  Bur- 
gess V.  Burgess,  17  Eng.  L.  &  E.  260;  Williams 
V.  Johnson,  2  Bosw.  1;  Wolfe  v.  Ooulard,  18 
How.  Pr.  67;  Burnett  v.  Phalon,  9  Bos.  197; 
Clark  V.  Clark,  25  Barb.  76;  Bininger  v.  Wat- 
tles, 28  How.  Pr.  206;  Samuel  v.  Buger,  13 
How.  Pr.  342. 

It  is  difficult  to  see  the  slightest  difference  of 
principle  between  these  cases  and  the  one  under 
582 


discussion.  *  The  complainants  on  the  one  hand, 
and  the  so-called  Scranton  and  Pittston  Com- 
panies on  the  other  hand,  mine  their  respective 
coals  in  the  same  valley  or  region,  the  Lacka- 
wanna. The  article  named  and  produced  by 
each  of  the  three  companies  is  the  same,  name- 
ly, anthracite  coal,  and  each,  therefore,  under 
the  principle  of  the  decision,  has  a  right  to  call 
its  product  Lackawanna  coal. 

So  far  has  this  principle  been  carried,  that 
the  courts  have  refused  to  enjoin  the  defend- 
ants from  using  the  plaintiff's  own  name  to  des- 
ignate the  article  produced  by  him  where,  by- 
long  and  general  use,  the  plaintiff's  name  had 
become  identified  with  the  article  in  question 
itself,  and  not  with  any  particular  quality  or 
description  of  it. 

It  certainly  cannot  be  questioned,  under  the 
testimony  in  this  case,  that  the  name  "Lacka- 
wanna coal"  has,  in  the  general  imderstanding 
of  dealers  in  and  writers  on  coal,  become  the 
proper  designation  of  all  coal  mined  and  pro- 
duced from  that  valley  or  region,  no  matter  by 
what  parties  it  is  mined,  brought  to  market  or 
sold. 

All  the  cases  hold  that,  to  entitle  the  com- 
plainant to  an  injimction,  there  must  be,  if  not 
some  elements  of  fraud,  at  least  some  deception, 
whether  intentional  or  imintentional.  There 
must  be  some  evidence  of  design  to  deceive  the 
public  or  to  wrong  the  original  producer,  by 
passing  off  an  article  not  produced  by  the  orig- 
inal manufacturer,  as  and  for  his. 

Witherspoon  v.  Currie,  known  as  the  Glenfield 
Starch  Case,  in  which  the  opinion  of  Vice  Chan« 
cellor  Malin,  22  L.  T.  R.  260,  was  reversed  on 
appeal,  23  L.  T.  R.  443 ;  Candie  v.  Deere,  known 
as  the  Moline  Plough  Case,  in  which  the  su- 
preme court  of  Illinois  reversed  the  judgment 
granting  an  injunction  of  the  circuit  court,  54 
111.  439 ;  Congress  d  Emp.  Spr.  Co.  v.  High  Rock 
Cong.  Spring  Co.  45  N.  Y.  291, 

Mr.  Justice  Strone  delivered  the  opinion  of 
the  court: 

The  first  and  leading  question  presented  by 
this  case  is  whether  the  complainants  have  an 
exclusive  right  to  the  use  of  the  words  **Lacka- 
wanna  coal"  as  a  distinctive  name  *or  [*321 
trademark  for  the  coal  mined  by  them  and 
transported  over  their  railroad  and  canal  to 
market. 

They  commenced  mining  on  their  land  in  the 
Lackawanna  valley,  about  the  year  1828,  and 
they  have  ever  since  been  engaged  in  taking  out 
coal,  and  carrying  it  to  the  Hudson  river  and 
to  the  markets  of  the  country.  The  averment 
of.  their  bill  is  that  about  the  time  they  com- 
menced their  operation,  they  sought  out,  de- 
vised, and  adopted  the  name  *TLiackawanna 
coal"  as  a  special,  particular,  and  distinctive 
name,  or  trademark,  by  which  their  coal  might 
be  introduced  to  dealers  as  the  product  of  their 
mine,  in  distinction  from  the  coal  of  other  pro- 
ducers, and  that  prior  to  their  adoption  of  the 
word  **Lackawanna"  it  had  never  been  adopted 
or  used  in  combination  with  the  word  "coal** 
as  a  name  or  trademark  for  any  kind  of  coal. 
Their  bill  also  avers  that  ever  since  their  adop- 
tion of  the  name,  their  coal  has  been  called  and 
Imown  in  the  market  as  "Lackawanna  coal"  and 
by  no  other  name. 

These  averments  of  the  bill  are  supported  by 

80  U.S. 
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no  inconsiderable  evidence.  The  complainants 
were  undoubtedly,  if  not  the  first,  among  the 
first  producers  of  coal  from  the  Lackawanna 
valley,  and  the  coal  sent  to  market  by  them 
has  been  generally  known  and  designated  a» 
Lackawanna  coal.  Whether  the  name  "Lacka- 
wanna coal"  was  devised  or  adopted  by  them 
as  a  trademark  before  it  came  into  common 
use  is  not  so  clearly  established.  On  the  con- 
trary, the  evidence  shows  that  long  before  the 
complainants  had  commenced  their  operations, 
and  long  before  they  had  any  existence  as  a 
corporation,  the  region  of  coxmtry  in  which 
their  mines  were  situated  was  called  "the  Lack- 
awanna valley;"  that  it  4s  a  region  of  large 
dimensions,  extending  along  the  Lackawanna 
river  to  its  junction  with  the  Susquehanna, 
embracing  within  its  limits  great  bodies  of  coal 
lands,  upon  a  portion  of  which  are  the  mines 
of  the  complainants,  and  upon  other  portions  oi 
which  are  the  mines  of  the  Pennsylvania  Coal 
Company,  those  of  the  Delaware,  Lackawanna, 
&  Western  Railroad  Company,  and  those  of 
other  smaller  operators.  The  word  "Lacka- 
wanna," then,  was  not  devised  by  the  cotnplain- 
ants.  They  foimd  it  a  settled  and  known  ap- 
pellative of  the  district  in  which  their  coal  de- 
posits and  those  of  others  were  situated. .  At 
the  time  when  they  began  to  use  it,  it  was  a 
recognized  description  of  the  region,  and  of 
course  of  the  earths  and  minerals  in  the  region. 

The  bill  alleges,  however,  not  only  that  the 
complainants  devised,  adopted,  and  appropri- 
ated the  word,  as  a  name  or  trademark  for  their 
coal,  but  that  it  had  never  before  been  used  or 
applied  in  combination  with  the  word  "coal,"  as 
a  name  or  trademark  for  any  kind  of  coal,  and 
it  is  the  combination  of  the  word  "Lackawanna" 
with  the  word  "coal"  that  constitutes  the  trade- 
mark to  the  exclusive  use  of  which  they  assert 
a  right. 

322*]  'It  may  be  observed  there  is  no  aver- 
ment that  the  other  coal  of  the  Lackawanna 
valley  difi^ers  at  all  in  character  or  quality  from 
that  mined  on  the  complainants'  lands.  On  the 
contrary  the  bill  alleges  that  it  cannot  easily  be 
distinguished  therefrom  by  inspection.  The  bill 
is  therefore  an  attempt  to  secure  to  the  com- 
plainants the  exclusive  use  of  the  name  "Lacka- 
wanna coal,"  as  applied,  not  to  any  manufac- 
ture of  theirs,  but  to  that  portion  of  the  coal  of 
the  Lackawanna  valley  which  they  mine  and 
send  to  market,  differing  neither  in  nature  or 
quality  from  all  other  coal  of  the  same  region. 

Undoubtedly,  words  or  devices  may  be  adopt- 
ed as  trademarks  which  are  not  original  inven- 
tions of  him,  who  adopts  them,  and  courts  of 
equity  will  protect  him  against  any  fraudulent 
appropriation  or  imitation  of  them  by  others. 
Property  in  a  trademark,  or  rather  in  the  use 
of  a  trademark  or  a  name,  has  very  little  an- 
alogy to  that  which  exists  in  copyrights  or  in 
patents  for  inventions.  Words  in  common  use, 
with  some  exceptions,  may  be  adopted,  if,  at 
the  time  of  their  adoption,  they  were  not  em- 
ployed to  designate  the  same,  or  like  articles 
of  production.  The  office  of  a  trademark  is 
to  point  out  distinctively  the  origin  or  owner- 
ship of  the  article  to  which  it  is  affixed ;  or,  in 
other  words,  to  give  notice  who  was  the  pro- 
ducer. This  may,  in  many  cases,  be  done  by  a 
name,  a  mark,  or  a  device  well  known,  but  not 
previously  applied  to  the  same  article. 
13  Wall. 


But  though  it  is  not  necessary  that  the  word 
adopted  as  a  trade  name  should  be  a  new  crea- 
tion, never  before  known  or  used,  there  are  some 
limits  to  the  right  of  selection.  This  will  be 
manifest  when  it  is  considered  that  in  all  cases 
where  rights  to  the  exclusive  use  of  a  trademark 
are  invaded,  it  is  invariably  held  that  the  es- 
sence of  the  wrong  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor  as  those 
of  another;  and  that  it  is  only  when  this  false 
representation  is  directly  or  indirectly  made 
that  the  party  who  ap])eals  to  a  court  pf  equity 
can  have  relief.  This  is  the  doctrine  of  all  the 
•authorities.  Amoskeag  Mfg.  Co,  v.  [*323 
Spear,  2  Sandf .  S.  C.  599 ;  Boardman  v.  Meriden 
Britannia  Comp'y,  35  Conn.  402 ;  Ferina  v.  Sil- 
verlock,  39  Eng.  L.  &  E.  614.  Hence  the  trade- 
mark must  either  by  itself,  or  by  asssociation, 
point  distinctively  to  the  origin  or  ownership  of 
the  article  to  which  it  is  applied.  The  reason  of 
this  is  that  unless  it  does,  neither  can  he  who 
first  adopted  it  be  injured  by  any  appropriation 
or  limitation  of  it  by  others,  nor  can  the  public 
be  deceived.  The  first  appropriator  of  a  name  or 
device  pointing  to  his  ownership,  or  which,  by 
being  associated  with  articles  of  trade,  has  ac- 
quired an  understeod  reference  to  the  origina- 
tor, or  manufacturer  of  the  articles,  is  injured 
whenever  another  adopts  the  same  name  or  de- 
vice for  similar  articles,  because  such  adoption 
is  in  eflfect  representing  falsely  that  the  produc- 
tions of  the  latter  are  those  of  the  former.  Thus 
the  custom  and  advanteges  to  which  the  enter- 
prise and  skill  of  the  first  appropriater  had  giv- 
en him  a  just  right  are  abstracted  for  another's 
use,  and  this  is  done  by  deceiving  the  public,  by 
inducing  the  public  to  purchase  the  goods  and 
manufactures  of  one  person  supposing  them  to 
be  those  of  another.  The  trademark  must, 
therefore,  be  distinctive  in  its  original  significa- 
tion, pointing  to  the  origin  of  the  article,  or  ih 
must  have  become  such  by  association.  And 
there  are  two  rules  which  are  not  to  be  over- 
looked. No  one  can  claim  protection  for  the 
exclusive  use  of  a  trademark  or  trade  name 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  any  goods  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the  pub- 
lic would  be  injured  rather  than  protected,  for 
competition  would  be  destroyed.  Nor  can  a 
generic  name,  or  a  name  merely  descriptive  of 
an  article  of  trade,  of  ite  qualities,  ingrediente, 
or  characteristics,  be  employed  as  a  trademark 
and  the  exclusive  use  of  it  be  entitled  to  legal 
protection.  As  we  said  in  the  well-considered 
case  of  Amoskeag  Mfg.  Co.  v.  Spear,  supra^  "the 
owner  of  an  original  trademark  has  an  undoubt- 
ed right  to  be  protected  in  the  *exclusive  [*324 
use  of  all  the  marks,  forms,  or  symbols  that 
wer^  appropriated  as  designating  the  true  or- 
igin or  ownership  of  the  article  or  fabric  to 
which  they  are  affixed;  but  he  has  no  rigfht  to 
the  exclusive  use  of  any  words,  letters,  figures, 
or  symbols  which  have  no  relation  to  the  origin 
or  ownership  of  the  goods,  but  are  only  meant 
to  indicate  their  names  or  quality.  He  has  no 
right  te  appropriate  a  sign  or  a  symbol  which 
from  the  nature  of  the  fact  it  is  used  te  signify, 
others  may  employ  with  equal  truth  and,  thero* 
fore,  have  an  equal  right  to  employ  for  the  same 
purpose."  Vide,  Wolf,  v.  Goulard,  18  How.  Pr. 
64;  Fetridge  v.  M-ells,  4  Abb.  Pr.  144;  Toion  v. 
Stetson,  6  Abb.  Pr.    (N.  S.)    218;   Phalo^  v. 
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the  goods  on  board  of  her,  by  collision.  The 
following  cases  were  suits  to  recover  for  in- 
juries to  vessels  and  their  cargoes  by  collision. 
Gale  V.  Laurie,  5  Bam.  &  C.  156;  The  Mary 
Caroline,  3  Wm.  Jlob.  101;  6  Notes  of  Cas. 
636 ;  The  Benares,  1  Eng.  L.  &  E.  637 ;  Brown 
V.  Wilkinson,  16  Mees.  &  W.  397;  The  North- 
umhria,  L.  K.  3  Ad.  &,  Ec.  6,  24;  see  also  the 
opinion  of  Bailey,  J.,  in  the  leading  case  of 
Wilson  V.  Dickson,  2  B.  &  Aid.  2. 

2.  The  grammatical  construction  of  the  lan- 

fuage  of  the  3d  section  shows  that  the  "loss, 
amage  or  injury  by  collision"  therein  men- 
tioned, is  a  distinct  groimd  for  the  limitation, 
and  that  it  is  not  confined  to  the  case  of  goods 
snipped  on  board.  The  words  "or  for  any  loss, 
damage  or  injury  by  collision"  are  merely 
surplusage,  if  confined  to  goods  shipped  on 
board  the  offending  vessel.  Their  destruction, 
from  whatever  cause,  was  already  provided  for. 
The  statute  should  be  so  construed  as  to  give 
effect  to  every  clause,  if  possible  and  consist- 
ent with  the  general  intention. 

3.  There  is  nothing  in  the  provisions  of  the 
4th  section  which  controls  this  construction  of 
the  3d  section.  The  provisions  of  the  4th  sec- 
tion are  applicable  to  the  case  of  collision. 
But  if  not  applicable  so  far  as  the  right  to 
assign  the  vessel  is  concerned  (as  was  inti- 
mated by  Merrick,  J.,  in  Walker  v.  Ins,  Co,  14 
Gray,  307),  still  it  does  not  attempt  to  cut 
down  the  3d  section  in  any  of  its  provisions, 
as  shown  by  the  same  judge. 

4.  In  a  case  of  collision,  a  case  of  injury 
to  another  vessel,  the  owners  could  not  be  neld 
liable  beyond  the  amount  of  their  interest  in 
the  vessel  guilty  of  the  delictum  and  her 
freight,  then  pending,  and  this  view  of  the  act 
is  sustained  by  the  opinions  given  in  several 
cases  in  our  own  courts. 

Allen  V.  Mackay,  16  Law  Rep.  686;  1  Spr. 
Dec.  219;  Walker  v.  Ins.  Co.  supra;  The  Ann 
Caroline,  Nelson,  J.,  Circuit  CJourt;  Moore  v. 
Transportation  Co.  24  How.  39,  16  L.  ed.  681; 
The  Baltimore,  8  Wall.  386,  19  L.  ed.  465. 

6.  The  4th  section  evidently  applies  to  the 
owners  of  a  vessel  injured  by  collision,  as  well 
as  the  shippers  by  the  vessel  in  fault.  The 
words  "or  any  property  whatever"  are  an  ad- 
dition to  the  "goods,  wares,  and  merchandise" 
previously  mentioned.  The  words,  "and  for 
that  purpose  the  said  freighters  and  owners 
of  the  property,"  embrace  both  the  owners 
of  the  freight  shipped  and  of  "any  property 
whatever"  before  mentioned.  This  construc- 
tion renders  the  act  harmonious  and  consistent 
with  the  great  object  in  view  in  its  enactment. 
Any  other  construction  would  render  the  act 
impracticable.  As  all  persons  sustaining  dam- 
age by  the  collision  would  have  a  lien  on  the 
steamer  for  their  damages,  if  she  was  seized 
by  the  owners  of  the  schooner,  how  could  the 
owners  assign  her  for  the  benefit  of  the  freight- 
ers? If,  as  the  appellant  claims,  the  provisions 
of  this  section  apply  to  the  cases  mentioned  in 
the  3d,  no  difficulty  of  this  kind  could  arise. 

See  the  opinion,  of  Bailey,  J.,  in  Wilson  v. 
Dickson,  2  B.  &  Aid.  2,  the  first  case  arising 
upon  the  53  Geo.  111. 

11.  The-  appellant  is  entitled  to  the  benefit 
of  this  act  m  this  suit.  No  rule  of  law  is 
changed,  except  the  extent  of  its  liability.  That 
can,  in  no  case  exceed  the  value  of  its  in- 
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terest  in  the  steamboat  and  her  freight,  then 
pending.  It  is  said  by  Merrick,  J.  {Walker  v. 
Ins.  Co,  14  Gray,  306),  that  "a  party,  if  sued, 
can  defend,  and  if  judgment  goes  against  him, 
he  can  limit  the  damages  to  the  amount  al- 
lowed by  this  act." 

Brown  v.  Wilkinson,  15  Mees.  8t.  W.  397; 
Cannan  v.  Meahurn,  1  Bing.  465 ;  Allen  v.  Mac- 
kay, 16  Law  Rep.  686;  1  Spr.  219. 

The  libelant's  claim  as  understood  is  that  in 
such  cases  the  appellant  must  file  a  bill  in 
equity,  or  take  some  steps  which  are  not  very 
clearly  indicated,  to  bring  all  parties  in  inter- 
est before  some  court.  But  that  is  a^atter  of 
the  appellant's  concern,  and  for  its  protec- 
tion. It  is  liable  only  to  the  amount  limited 
by  the  act.  If  the  libelant  sue  in  such  a  suit 
instead  of  adopting  the  proceedings  they  are 
authorized  to  take,  they  are  not  at  liberty 
to  say  that  the  appellant  must  pay  them  their 
full  damages  sustained,  or  go  into  equity. 

If  we  cannot  have  the  relief  in  this  action, 
we  may  not  get  it  anywhere,  and  the  provision 
of  the  act  would  be  rendered  useless  to  us. 
Montgomery  v.  Anderson,  21  How.  386,  16  L. 
ed.  160. 

Messrs.  R.  H.  Huntley  and  C.  R.  Ingersoll^ 
for  appellees: 

The  court  below  properly  refused  to  allow 
the  owners  of  the  offending  steamer  to  put  in 
proof  of  the  claims  of  its  freighters  for  the 
purpose  of  reducing  their  liability  to  the  libel- 
ants. 

The  act  of  Mar.  3,  1861,  does  not  apply,  in 
any  of  its  sections,  to  a  loss  that  "may  hap- 
pen to  any  other  ship  or  vessel  (than  the  own- 
ers' vessel)  or  to  any  goods,  wares  or  mer- 
chandise or  other  thing  being  on  board  of  any 
other  ship  or  vessel." 

The  words,  "loss,  damage,  or  injury  by  col- 
lision," in  the  3d  section,  are  to  be  construed 
by  the  context,  and  relate  only  to  the  property 
to  which  the  other  branches  of  the  section  re- 
late; that  is,  property  "shipped  or  put  on 
board  such  ship  or  vessel." 

The  mischief  which  occasioned  this  act  was 
the  absolute  liability  to  which  the  ship-owner 
was  held  to  be  subject  as  a  carrier  by  the  de- 
cision in  the  case  of  The  Lexington. 

That  the  remedy  was  simply  designed  to 
meet  this  mischief,  is  manifest  by  the  debate 
in  the  Senate  on  the  passage  of  the  bill.  23 
Cong.  Globe,  713. 

The  very  last  thing  done  in  the  Senate  be- 
fore passing  the  bill  was  the  addition  of  the 
proviso  "that  nothing  in  this  act  contained 
shall  prevent  the  parties  from  making  such 
Contracts  as  they  please,  extending  or  limiting 
the  liabilities  of  ship-owners;"  clearly  indi 
eating  that  the  ship-owner's  liability  to  bo 
afi'ected  by  the  act  was  a  liability  growing  out 
of  his  relations  to  those  with  whom  he  might 
making  contracts  of  affreightment. 

The  construction  of  the  act  clearly  evidences 
the  same  design.  It  is  made  up  from  the  Eng- 
lish statutes  of  7  Geo.  II.  (1734),  26  Geo.  III. 
(1786),  and  53  Geo.  III.  (1813),  and  the  Mas- 
sachusetts statute  of  1818,  and  the  Maine 
statute  of  1821;  Abb.  Ship.  396;  Rev.  Stat. 
Mass.  1835.  295.  ch.  32;  Rev.  Stat.  Maine, 
1821,  p.  92,  ch.  14. 

It  snould  be  premised  that  the  act  is  not 
only  in  derogation  of  common  law,  but  is  "an 
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country  to  a  well-known  article  of  commerce, 
and  obtain  thereby  such  an  exclusive  right  to 
the  application  as  to  prevent  others  inhabiting 
the  district  or  dealing  in  similar  articles  com- 
ing from  the  district,  from  truthfully  using 
the  same  designation.  It  is  only  when  the 
adoption  or  imitation  of  what  is  claimed  to  be 
a  trademark  amounts  to  a  false  representa- 
tion, express  or  implied,  designated  or  inci- 
dental, that  there  is  any  title  to  relief  against 
it.  True,  it  may  be  that  the  use  by  a  second 
producer,  in  describing  truthfully  his  product, 
of  a  name  or  a  combination  of  words  already 
in  use  by  another,  may  have  the  eflfect  of  caus- 
ing the  public  to  mistake  as  to  the  origin  or 
ownership  of  the  product;  but  if  it  is  just  as 
true  in  its  application  to  his  goods  as  it  is  to 
those  of  another  who  first  applied  it  and  who 
therefore  claims  an  exclusive  right  to  use  it, 
there  is  no  legal  or  moral  wrong  done.  Pur- 
chasers may  be  mistaken,  but  they  are  not  de- 
ceived by  false  representations,  and  equity  will 
not    enjoin    against    telling    the    truth. 

These  principles,  founded  alike  on  reason 
and  authority,  are  decisive  of  the  present  case, 
and  they  relieve  us  from  the  consideration  of 
much  that  was  pressed  upon  us  in  the  argu- 
ment. The  defendant  has  advertised  for  sale 
and  he  is  selling  coal  not  obtained  from  the 
plaintiffs,  not  mined  or  brought  to  market  by 
328**]  thcm^  but  coal  which  he  purchased  *from 
the  Pennsylvania  Coal  Company,  or  from  the 
Delaware,  Lackawanna,  &  Western  Railroad 
Company.  He  has  advertised  and  sold  it  as 
Lackawanna  coal.  It  is  in  fact  coal  from  the 
Lackawanna  region.  It  is  of  the  same  quality 
and  of  the  same  general  appearance  as 
that  mined  by  the  complainants.  It  is 
taken  from  the  same  veins  or  strata.  It 
is  truly  described  by  the  term  "Lacka- 
wanna coal,"  OS  is  the  coal  of  plaintiffs. 
The  description  does  not  point  to  its  origin 
or  ownership,  nor  indicate  in  the  slightest 
degree  the  person,  natural  or  artificial,  who 
mined  the  coal  or  brought  it  to  market.  All 
the  coal  taken  from  that  region  is  known  or 
has  been  known  for  years  by  the  trade,  and 
rated  in  public  statistics  as  Lackawanna  coal. 
True  the  Delaware,  Lackawanna,  &  Western 
Railroad  Company  have  sometimes  called  their 
coal  Scranton  coal,  and  sometimes  Scranton 
coal  from  the  Lackawanna,  and  the  Pennsyl- 
vania Coal  Company  have  called  theirs  "Pitts- 
ton  coal,"  thus  referring  to  the  parts  of  the 
region  in  which  they  mine.  But  the  generic 
name,  the  comprehensive  name  for  it  all,  is 
Lackawanna  coal.  In  all  the  coal  regions  there 
are  numerous  collieries,  owned  and  operated 
by  different  proprietors,  yet  the  product  is 
truly  and  rightfully  described  as  Schuylkill, 
Leliigh,  or  Lackawanna  coal,  according  to  the 
region  from  which  it  comes.  We  are  there- 
fore of  opinion  that  the  defendant  has  invaded 
no  right  to  which  the  plaintiffs  can  maintain 
a  claim.  By  advertising  and  selling  coal 
brought  from  the  Lackawanna  valley  as  Lacka- 
wanna coal,  he  has  made  no  false  representa- 
tion, and  we  see  no  evidence  that  he  has  at- 
tempted to  sell  his  coal  as  and  for  the  coal 
of  the  plaintiffs.  If  tne  public  are  led  into 
mistake,  it  is  by  the  truth,  not  by  any  false 
pretense.  If  the  complainants*  sales  are  di- 
minished, it  is  because  they  are  not  the  only 
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producers  of  Lackawanna  coal,  and  not  because 
of  any  fraud  of  the  defendant.     The  decree  of 
the    circuit    court    dismissing    the    bill    must, 
therefore,  be  affirmed. 
The  decree  of  the  Circuit  Court  is  affirmed. 


THE  NORWICH  &  NEW  YORK  TRANSPOBr 
TATION  COMPANY,  Appts,, 

V. 

WILLIAM  A.  WRIGHT  et  aU 

(See  S.  C.  13  Wall.  104-128.) 

lAmitation  of  liability  for  collision — how  dis- 
charged— jurisdiction  of  district  court — cw- 
aignment  of  vessel  and  freight, 

•1.  The  act  of  Conjan'ess  of  1851,  limiting  the  lia- 
bility of  ship-owners,  includes  collisions  as  well  as 
injuries  to  cargo ;  so  that  if  a  collision  happens  be- 
tween two  vessels  at  sea ;  and  one  of  them  is  at 
fault  without  the  privity  or  knowledge  of  her  own- 
ers, the  latter  will  only  be  liable  for  the  amount 
of  their  interest  in  the  vessel  and  her  freight  then 
)ending ;  and  that  amount  being  paid  into  court, 
f  insufficient  to  pay  all  the  damages  caused,  will 
)e  proportioned  pro  rata  amongst  the  owners  of  the 
njured  vessel  and  of  the  cargoes  of  both  vessels, 
in  proportion  to  their  respective  losses. 

2.  This  liability  of  the  ship-owners  may  be  dis- 
charged by  their  surrendering  and  assigning  to  a 
trustee  for  the  benefit  of  the  parties  Injured  In 
pursuance  of  the  4th  section  of  the  act,  the  vessel 
and  freight,  although  these  may  have  been  di- 
minished in  value  by  the  collision  or  other  casualty 
during  the  voyage ;  and  it  seems  that  if  they  are 
totally  lost,  the  owners  will  be  entirely  discharged. 

3.  In  this  respect  the  act  has  adopted  the  rule  of 
maritime  law  as  contradistinguished  from  that  of 
the  English  statutes  on   the  same  subject. 

4.  The  district  court,  sitting  as  a  court  qf  ad- 
miralty, has  jurisdiction  of  cases  arising  under  the 
act,  and  may  administer  the  law  as  provided  In  the 
4th  section. 

5.  The  proper  course  of  proceeding  in  such  a  case 
pointed  out. 

[No.   89.] 

Argued  Jan.  25,  26,  29,  1872.    Decided  Mar.  -f, 

1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Distnct  of  Connecticut. 

The  case  is  stated  by  the  court. 

Messrs.  E.  H.  Owen,  J.  Halsey,  and  Oeorge 
B.  Hihbard,  for  appellant: 

The  appellant  claims  that  libelants  are  only 
entitled  to  recover  a  proportionate  part  of 
their  loss,  and  not  the  whole,  as  adjudged  by 
the  decree,  which  was  so  held  by  the  circuit 
court,  provided  the  act  of  1851  (9  Stat,  at  L. 
035)  was  applicable  to  the  owners  of  the 
schooner  and  her  cargo.  That  court,  how- 
ever, held  that  such  limitation  applied  only  to 
the  freighters  of  cargo  upon  the  steamboat, 
who  could  not  recover  more  than  their  just 
proportion  of  the  value  of  the  steamboat,  and 
of  her  freight  then  pending. 

I.  The  limitation  in  the  3d  section  of  the 
act  applies  in  case  of  damage  to  another  vessel 
and  her  cargo,  as  to  the  goods  on  board  of  the 
vessel  in  fault.  It  is  applicable  to  all  claims 
for  damages  by  the  same  collision. 

1.  The  English  statutes,  from  which  this 
was  borrowed,  embrace  both  classes  of  inju- 
ries (Abb.  Ship.  394)  and  the  English  courts 
have  repeatedly  held  that  they  were  applica- 
ble in  cases  of  injury  to  another  vessel  and  to 

♦Headnotes  by  Mr.  Justice  Bradley. 


Note.  —  Limitation    of    owner^a    lUihilitu  —  see 

notes.  45  C.  C.  A.  387;  49  C.  C.  A.  11.  
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The  2d  section  of  the  Massachusetts  statute 
from  which  this  was  copied,  is  taken  from  the 
statute  7  Geo.  II.,  with  only  a  change  of 
phraseology.  The  corresponding  section  of 
statute  7  Geo.  II.  (and  also  of  the  Maine  act 
of  1821)    is  as  follows: 

"That  if  several  freighters  or  proprietors  of 
any  such  goods,  wares,  or  merchandise,  or  any 
property  whatever,  shall  suffer  loss  or  damage 
by  any  of  the  means  aforesaid,  in  the  same  voy- 
age, and  the  value  of  the  ship  or  vessel,  etc., 
shall  not  be  sufficient,  etc.,  then  such  freighter 
or  proprietor  shall  receive  satisfaction  there- 
out in  average,  etc." 

The  "such  goods  or  property"  here  referred 
to  are  manifestly  the  "goods,  wares,  and  mer- 
chandise, or  any  property  whatsoever"  men- 
tioned in  the  preceding  section,  and  which  are 
there  identified  as  the  property  "wnich  shall 
be  shipped,  taken  in,  or  put  on  board  any  ship 
or  vessel." 

And  it  was  in  respect  of  this  property  that 
the  proprietor  or  "owner,"  even  though  not 
strictly  a  freighter,  was  entitled  to  his  average. 

And  no  one  else  but  these  freighters  and  pro- 
prietors could  make  any  claim  to  the  average, 
under  this  provision. 

3.  The  provision  for  a  surrender  of  the  ves- 
sel to  a  trustee  is  "for  the  benefit  of  such  claim- 
ants;" that  is,  the  claimants  just  referred  to; 
the  freighters  or  owners  of  the  property  put  on 
board  the  owner's  ship. 

Although  there  may  be  several  claimants,  all 
Hiay  not  prove  themselves  "legally  entitled 
thereto."  But  one  may  perhaps  bring  himself 
within  that  requirement  and,  therefore,  the 
trustee  is  to  hold  the  property  for  "person  or 
persons"  who  may  eventually  make  good  their 
claim. 

This  construction  has  been  applied  to  the 
4th  section  in  the  only  cases  where  it  has  come 
under  review. 

Walker  v.  Ins,  Co,  14  Gray,  288;  Spring  r, 
Haskill,  14  Grav,  309 ;  Barnes  v.  Steamship  Co, 
25  Leg.  Int.  196,  6  Phila.  479. 

But  if  any  such  right  of  apportionment  ex- 
ists, the  motion  of  the  defendants  is  not  "an 
appropriate  proceeding"  to  enforce  it. 

It  will  be  observed  that  tiie  defendant  is  not 
offering  to  prove  that  it  has  paid  to  anyone  the 
value  of  its  vessel,  or  any  portion  of  it,  for 
losses  growing  out  of  this  collision,  or  that  it 
has  even  become  liable  to  pay  that  value,  or 
any  portion  of  it,  to  anyone  on  account  of 
such  losses. 

It  simply  proposes  to  show  that  certain  un- 
determined claims  for  damages  are  pending 
against  it  in  another  district. 

Now,  these  very  claims  are  being  resisted  by 
the  defendant  on  the  very  ground  that  the 
losses  were  not  occasioned  by  collision.  Place 
V.  Norwich,  3  Ben.  89. 

The  defendant  has  recovered  judj^ment  on  its 
policies  of  insurance  on  the  ground  that  it  had 
sustained  a  loss  by  fire.  Norwich  d  N.  Y, 
Trans,  Co,  t.  Western  Mass.  Ins.  Co.  34  Conn. 
561. 

Its  legal  position  in  making  this  motion  is 
well  illustrated  by  these  facts :  if,  without  pay- 
ing a  dollar  into  court  and  holding  fast  its  ves- 
sel, it  can  substantially  defeat  the  claim  of 
these  Hbalants,  by  apportioning  to  them  a  nom- 
inal sum  for  damage,  and  can,  at  the  same 
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time,  defeat  its  freighters  because  the  loss  was 
not  a  loss  by  collision,  and  can  keep  in  its 
pockets  the  money  it  has  raised  from  the  in- 
surance companies,  because  of  its  loss  by  fire, 
it  will  have  accomplished  what  its  construc- 
tion of  this  act  would  certainly  justify,  but 
what,  it  is  safe  to  say,  the  framers  of  the  act 
would  not  have  supposed  ever  would  be  accom- 
plished. 

Where  is  the  power  found  to  convert  this 
simple  proceeding  between  these  two  parties, 
of  which  this  court  has  jurisdiction  only  be- 
cause of  its  jurisdiction  over  their  persons,  in- 
to a  proceeding  for  the  condemnation  of  prop- 
erty, or  the  apportionment  of  a  fund  in  which 
himdreds  of  other  persons,  living  in  various 
jurisdictions,  may  claim  an  interest? 

The  City  of  Norwich,  1  Ben.  97;  The  Sara- 
cen, 6  Moore,  P.  C.  74. 

Clearly,  an  apportionment  cannot  be  made 
Avithout  an  adjudication  upon  each  claim  that 
may  be  entitled  to  share  in  the  apportionment. 

Finally,  even  if  the  act  of  1851  had  the  scope 
claimed  for  it  by  the  defendants,  and  had  con- 
ferred upon  the  district  court  the  equitable 
powers  given  to  the  English  courts  by  the  act 
of  53  Geo.  III.,  it  could  not  be  now  used  to 
take  away  from  these  libelants  their  priority, 
acquired  by  their  judgment,  to  be  paid  in  full. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

About  half  past  three  o'clock  in  the  morn- 
ing of  the  18th  of  April,  1866,  a  collision  oc- 
curred between  the  schooner  General  Van  Vliet 
and  the  steamer  City  of  Norwich,  on  Long  Is- 
land Sound,  off  Stamford,  Connecticut.  Both 
vessels  were  seriously  injured  and  sunk.  The 
schooner  was  laden  with  oysters  and  was  on 
her  way  to  New  Haven,  tacking  against  a  head 
wind.  She  went  down  in  fifteen  fathoms  of 
water,  about  two  hours  after  the  accident.  The 
steamer,  before  sinking,  was  set  on  fire  by  the 
rising  of  the  water  to  her  furnaces,  and  the 
flashing  out  of  the  flames  caused  thereby;  and 
several  lives,  as  well  as  a  valuable  cargo,  were 
lost.  She  was  subsequently  raised  and  repaired. 
The  libel  in  the  case  \Vas  filed  by  the  owners  of 
the  schooner  and  her  cargo,  against  the  owners 
of  the  steamer,  in  personam.  The  district  court 
made  a  decree  in  favor  of  the  libelants,  for 
$19,975  for  the  schooner,  and  $1,921.03  for  her 
cargo,  with  interest  from  the  date  of  the  col- 
lision.    The  circuit  court  affirmed  this  decree. 

The  respondents,  by  way  of  defense,  not  only 
denied  that  the  steamer  was  in  fault,  but 
claimed  the  benefit  of  the  act  of  Congress, 
passed  March  3.  1851,  limiting  the  liability  of 
ship-owners  to  the  amount  or  value  of  their  in- 
terest in  the  ship  and  her  freight.  They  al- 
leged in  their  answer  that  the  steamer,  at  the 
time  of  the  collision,  had  on  board  a  large  and 
valuable  cargo  belonging  to  various  parties — 
much  larger  in  value  than  the  whole  amount 
of  the  interest  of  the  defendants  in  said  steam- 
er and  the  freight,  then  pending;  and  that  the 
whole  was  lost.  And  before  the  decree  was 
passed,  the  respondents  filed  a  petition  wherein 
they  alleged  that  proceedings  in  rem  had  been 
commenced  in  behalf  of  said  parties  against 
the  steamer,  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  New  York, 
for  the  recovery. of  damages  for  the  loss  of  said 

80  U.  8. 


1871. 


Norwich  &  N.  Y.  Tbans.  Co.  v.  Weight. 


104-128 


intrenchment,  so  far  as  it  goes,  on  the  general 
principle  of  every  man  being  entitled  to  recov- 
er the  whole  of  his  loss  frcwn  the  individual 
who  inflicts  it  {The  Benares,  1  Eng.  L.  &  E. 
d39),  and  therefore  must  not  be  extended  be- 
yond the  fair  import  of  its  language."  More- 
wood  V.  Pollok,  18  Eng.  L.  &  E.  341. 

Before  the  enactment  of  the  statute  7  Geo. 
11.,  the  law  of  England,  the  common  law,  un- 
doubtedly held  the  carrier  by  water  to  the 
same  responsibilities  as  the  carrier  by  land. 

The  general  maritime  law  of  Europe  was 
different.  For  the  wrongful  acts  of  the  mas- 
ter "that  is,  acts  of  wilful  and  intentional 
wrong,  and  not  of  mere  imskilfulness  and  in- 
capacity, the  liability  of  the  owner  was  limit- 
ed to  the  interest  he  had  in  the  ship.'' 

The  Rebecca,  1  Ware,  198. 

The  decision  in  Boucher  v.  Laioson,  Cas.  t. 
Hardw.  85,  that  the  ship-owner  was  answer- 
able for  an  embezzlement  of  the  cargo  by  the 
master,  occasioned  the  Statute  of  7  Geo.  11. 
Abb.   Ship.   396. 

This  statute  assimilated  the  law  of  Eng- 
land to  what  Judge  Ware  supposes  the  general 
maritime  law  ot  ij^urope  to  have  been.  It  lim- 
ited the  owners'  liability  in  respect  of  the 
wrongful  act  of  the  master  and  mariners,  such 
as  "embezzlement  or   other  malversation." 

This  act  is  as  strong  as  possible  and  was 
meant  to  protect  the  owners  against  all  treach- 
ery in  the  master  or  mariners.  Sutton  y.  Mit- 
chell, 1  T.  R.  20. 

The  statute  of  26  Geo.  III.  (1786)  followed 
the  decision  in  Sutton  v.  Mitchell,  and  by  it, 
the  liability  of  the  ship-owner  was  still  further 
limited.     Abb.   Ship.  397. 

The  statute  of  53  Geo.  III.  (1813)  which  was 
next  passed,   made  important  innovations. 

It  specifically  "contemplated  two  descrip- 
tions of  losses ;  one  to  the  cargo  laden  on  board 
the  ship,  and  the  other  to  a  disconnected  ship 
and  her  cargo."  Wilson  v.  Dickson,  2  B.  &  Al. 
12. 

It  also,  for  the  first  time,  contemplated  acts 
omitted  to  be  done;  ''neprlects"  as  well  as  acts 
to  be  done,  without  the  |ault  or  privity  of  the 
owner.    Abb.  Ship.  398. 

The  statutes  of  Massachusetts  and  Maine 
comprise,  it  is  believed,  all  the  legislation  in 
the  United  States  before  the  act  of  Congress 
of  1851,  and  the  act  of  1851  is  copied  largely 
from  them. 

Now,  it  was  out  of  these  materials  that  the 
act  of  Congress  of  Mar.  1851,  was  framed. 

Strikfng  from  §  3  the  words  "or  for  any 
loss,  damage,  or  injury  by  collision,"  the  sec- 
tion remains  substantially  as  its  corresponding 
§  in  7  Geo.  II.,  and  the  Maine  and  Massachu- 
setts acts,  with  the  amendment  of  26  Geo.  III. 

That  is,  it  would  limit  the  owner's  liability 
in  all  cases: 

1.  Of  "any  embezzlements,  loss,  or  destruc- 
tion, by  the  master  or  mariners  or  any  other 
person,  of  the  goods  on  board." 

2.  Of  "any  act,  matter,  or  thing,  loss,  dam- 
age, or  forfeiture  done,  occasioned,  or  incurred, 
witliout  the  privity  or  knowledge  of  such  own- 
er or  owners." 

But  neither  of  these  cases  could  cover  a  loss 
to  the  goods  on  board,  by  collision.  They  re- 
late, as  we  have  seen,  to  acts  of  malversation. 

Therefore,  when  it  was  determined,  in  the 
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drafting  of  this  act,  to  extend  the  limitation  of 
the  owner's  liability  as  a  carrier  to  the  case 
of  collision,  rarely  the  result  of  wilfulness  and 
sometimes  not  of  negligence,  it  became  neces- 
sary to  insert  the  special  words  in  question.  . 

But  no  new  kind  of  property  was  introduced 
as  the  subject  of  the  newly  provided  for  loss, 
damage  or  injury.  It  was  the  addition  of  a 
new  cause  of  injury  to  the  same  property  that, 
before  the  addition,  might  have  been  injured 
by  the  embezzlement  or  other  acts  of  malversa- 
tion to  which  the  section  applied;  that  is,  the 
property  on  board  the  ownei^s  ship. 

No  such  addition  could  by  any  rule  of  con- 
struction change  the  general  subject  of  the  act. 

But  upon  the  construction  claimed  by  the 
defendants,  the  scope  of  the  entire  section  and 
indeed  of  the  entire  act,  is  changed  by  this 
insertion.  For  if  these  words  are  not  re- 
stricted by  the  qualifications  of  the  "loss  or 
destruction"  just  before  described,  the  words 
following  cannot  be,  and  the  limitation  must 
be  held  to  extend  to  every  act,  matter  ot 
thing  done,  occasioned,  or  incurred  to  any  prop- 
erty whatsoever,  whether  on  the  sea  or  on 
shore. 

But  the  framer  of  the  act  could  have  had  no 
such  object. 

He  had  the  act  of  53  €^.  III.  before  him. 
He  saw  that  it  provided  in  the  clearest  lan- 
guage'for  a  collision  causing  loss  to  any  other 
ship  and  to  the  goods  on  board  of  it;  and,  a,s 
the  draughtsman  of  the  Massachusetts  and 
Maine  act  had  done  before,  he  ignored  it.  Could 
there  possibly  be  stronger  evidence  of  his  in- 
tention, that  the  proposed  bill  should  have  no 
such  operation,  but  that  it  should  be  limited 
in  its  application,  as  the  acts  upon  which  it  is 
directly  based  are  limited,  to  losses  whether 
occurring  by  embezzlement,  collision,  or  any 
act  without  the  owner's  privity,  happening  to 
the  goods  shipped  and  put  on  board  the  own- 
er's vessel  T 

II.  But  if  the  3d  section  of  the  act  shall  be 
construed  as  limiting  the  owner's  liability  in 
respect  of  losses  to  another  ship,  it  is  sub- 
mitted that  the  act  does  not  require  the  party 
suffering  such  loss  to  share  with  the  freight- 
ers of  the  offending  ship  in  the  value  of  the 
owner's  interest,  and  does  not  interfere  with 
the  assessment  of  his  damages,  in  any  way, 
if  they  do  not  exceed  the  limit  of  the  owner's 
liability. 

It  is  only  by  the  4th  section  of  the  act  that 
any  apportionment  is  provided  for. 

1.  The  words  "such  embezzlement,  loss,  or 
destruction"  in  this  section  refer  to  the  em- 
bezzlement, loss,  or  destruction  by  the  master, 
etc.,  mentioned  in  the  preceding  section. 

This  part  of  the  section  is  a  literal  copy  of 
the  Massachusetts  act  before  referred  to. 

2.  It  is  clear  that  no  provision  is  made  by 
this  section  for  any  apportionment  among  any 
other  persons  thaji  the  freighters  and  owners 
of  the  property  on  board  the  owner's  ship. 

It  is  claimed  that  by  "owners  of  any  prop- 
erty whatever"  persons  distinct  from  freight- 
ers are  intended,  and  that  the  expression  was 
designed  to  comprise  owners  of  the  injured  ship. 

A  reference  to  the  statutes  from  which  this 
part  of  the  section  was  taken,  will  show  the 
error  of  this  claim. 
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tfam:  ''Tlie  proprietors  of  Tessels  shall  be  re- 
sponsible  for  the  acts  of  the  master,  but  they 
•nmll  be  discharged  by  abandoning  the  ship  and 
frngfat.**  Yalin,  in  his  commentary  on  this 
117*}  'passage,  lib.  2,  tit.  8,  art.  2,  after  speci- 
fying certain  oigag^nents  of  the  master  which 
are  binding  <io  the  owners,  without  any  limit  of 
tesponsibility,  such  as  contracts  for  the  benefit 
of  the  vessel,  made  during  the  ]^^^agc  (except 
contracts  of  bottomry)  says:  "With  these  ex- 
ceptions it  is  just  that  tiie  owner  should  not 
be  bound  for  the  acts  of  the  master,  except  to 
the  amount  of  the  ship  and  freight.  Other- 
wise he  would  run  the  risk  of  being  ruined  by 
t&e  bad  faith  or  n^ligence  of  his  captain,  and 
the  apprehension  of  this  would  be  fatal  to  the 
interests  of  navigation.  It  is  quite  sufficient 
that  he  be  exposed  to  the  loss  of  his  ship  and 
of  the  freight,  to  make  it  his  interest,  inde- 
pendently of  any  goods  he  may  have  on  board, 
to  sdect  a  reliable  captain."  Pardessus  says: 
"The  owner  is  bound  civilly  for  all  delinquen- 
cies committed  by  the  captain  within  the  scope 
of  his  authority,  but  he  may  discharge  himself 
tbnefrom  by  abandoning  the  ship  and  freight; 
and  if  they  are  lost,  it  suffices  for  his  dis- 
diarge,  to  surrender  all  claims  in  respect  of 
the  ship  and  its  freight,"  such  as  insurance, 
etc  Droit  Commercial^  part  3,  tit.  2,  c  3,  S  2. 
The  same  general  doctrine  is  laid  down  by 
many  other  writers  on  maritime  law.  So  that- 
tt  is  evident  that,  by  this  law,  the  owner's  lia- 
bility was  co-extensive  with  his  interest  in  the 
Teasel  and  its  freight,  and  ceased  by  his  aban- 
donment and  surrender  of  these  to  the  parties 


imtafning  loss. 
This  rule. 


to  a  partial  extent,  was  adopted  in 
Sngland  by  the  act  of  7  George  IT.,  passed  in 
1734.  By  this  act»  after  redtii^  that  it  was  of 
the  greatest  consequence  to  the  Kingdom  to 
promote  the  increase  of  the  number  of  ships, 
and  to  prevent  any  discouragement  to  mer- 
chants and  others  from  being  interested  and 
concerned  therein,  it  was  enacted  that  no  ship- 
comer  should  be  responsible  for  loss  or  damage 
to  goods  on  board  the  ship  by  embezzlement  of 
tBe  master  or  mariners,  without  his  privity  or 
Imowledge,  further  than  the  value  of  the  ship 
and  her  appurtenances,  and  the  freight  due 
diereon  for  the  voyage;  and,  if  greater  damage 
occurred,  it  should  be  averaged  amon<;  those 
118*]  who  sustained  it.  By  26  George  *III 
(1786)  this  limitation  of  liability  was  extended 
to  robbery  and  to  losses  in  which  the  master  and 
mariners  had  no  part,  and  liability  for  loss  by 
fire  vras  entirely  removed,  as  well  as  liability 
for  Ums  of  gold  and  jewelry,  unless  its  nature 
and  value  were  discKMed.  By  53  George  III. 
(1813).  the  liability  limitation  of  ship-owners 
vms  still  further  extended  to  cases  of  loss  by 
negligence  of  the  master  and  mariners,  and  to 
dainace  done  to  other  shii>s  and  their  cargoes, 
including,  of  course,  cases  of  collision.  In  the 
first  two  of  these  statutes  it  was  provided  that 
If  the  loss  or  damage  fell  on  more  than  one 
party,  either  the  parties  injured  or  the  ship- 
owners might  file  a  bill  in  equity  to  ascertain 
ffie  whole  amount  of  loss  on  the  one  side  and 
the  value  of  the  offending  vessel  and  her 
freight  on  the  other,  so  as  to  have  a  proper 
dis^ibntion  of  the  latter,  pro  rata,  amongst 
thoat  who  sustained  damage.  The  last  statute 
this  remedy  to  the  ship-owners  alone,  it 
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being  for  their  benefit  and  intended  to  prevent 
a  multiplicity  of  suits  against  them.  But  they 
were  obliged  to  pay  the  value  of  the  vessel  and 
her  freight  into  court,  or  to  give  security  for 
the  amount,  and  to  acknowledge  their  liability, 
inasmuch  as  the  court  c^  clumcery  would  not 
investigate  the  question  of  liability.  That  be- 
in^  done,  they  were  entitled  to  a  stay  of  all 
suits  brotight  against  them  for  damages.  Abb. 
Ship.,  part  IV.,  chap.  vn. 

Under  these  statutes  the  English  courts, 
since  the  passage  of  the  act  of  53  Creorge  in. 
(the  Question  does  not  seem  to  have  arisen  be- 
fore) nave  held  that  the  value  of  the  ship  and 
freight  was  to  be  estimated  as  it  stood  imme- 
diately prior  to  the  injury,  so  that  if  the  ship 
were  lost  by  the  occurrence  which  caused  i^ 
or  at  any  subsequent  period  before  the  comple- 
tion of  the  voyage,  the  ship-owners  Were  still 
liable  for  that  value.  The  statutes  contained 
no  provision  for  a  surrender  and  assignment 
of  the  ship  and  freight,  but  only  for  paying 
their  value  into  court.  Abb.  Ship.,  part  iv.,  ch. 
vn.,  §  5;  Wilson  v.  Dickson,  2  Bam.  &  Aid.  2; 
Cannan  v.  Meahum,  1  Bing.  465;  Brown  ▼. 
Wilkinson,  15  M.  &  W.  391 ;  Dohree  v.  Schro- 
der, 2  Myl.  &  C.  489 ;  The  Mary  Caroline,  3  W. 
Rob.  101 ;  Leycester  v.  Logan,  3  Kay  &  J.  446. 
These  decisions,  it  will  *be  seen,  create  [*110 
an  important  distinction  between  the  English 
stetute  law  and  the  maritime  law. 

Statutes  similar  in  principle  to  the  English 
acts  were  passed  in  1818  and  1821  by  the  leg- 
islatures of  Massachusetts  and  Maine,  differ- 
ing slightly  in  form.  They  limited  the  liability 
of  the  ship-owner  to  the  amount  of  his  interest 
in  the  ship  and  freight  for  any  embezzlement 
or  damage  occasioned  by  the  master  or  mari- 
ners without  his  privity  or  knowledge,  and  pro- 
\ided  that  if  the  loss  or  damage  were  sustained 
by  several  persons,  and  should  be  more  than  the 
value  of  the  offending  ship  and  its  freight, 
either  the  persons  so  injured  or  the  ship-owner, 
or  both,  might  file  a  bill  in  equity  for  discov- 
ery and  paypnent  of  the  amount  for  which  the 
owner  might  be  Uable,  among  those  entitled 
thereto. 

In  1841  the  law  of  France  was  amended  so  as 
to  operate  still  further  to  the  advantage  of  the 
ship-owner,  by  enabling  him  to  obtain,  by 
abandonment  €A  ship  and  freight,  a  complete 
discharge,  not  only  from  responsibility  for  the 
acta  and  defaults  of  the  captain,  but  also  for 
all  his  engagements  and  contracto  relative  to 
the  ship  and  the  voyage. 

In  the  light  of  all  this  previous  legislation, 
the  act  of  Congress  was  passed  in  1851.  As 
we  have  seen,  by  the  maritime  law,  the  liabil- 
ity of  the  ship-owner  was  limited  to  his  inter- 
est in  the  ship  and  freight  for  all  torte  of  the 
master  and  seamen,  whether  by  collisions  or 
anything  else,  and  sometimes  even  for  the  mas- 
ter's contracts ;  and  his  liability  was  so  strictly 
limited  that  he  was  discharged  by  giving  up 
that  interest,  or  by  the  ve^el  being  lost  on 
the  voyage,  and  the  maritime  courts  found  no 
difficulty  in  carrying  this  law  into  execution. 
By  the  English  law,  as  c<mstituted  by  acto  of 
Parliament,  the  owner's  liability  was  limited 
to  the  amount  and  value  of  ship  and  freight  at 
the  time  of  injury,  for  damages  to  cargo  and 
damages  to  other  vessels  by  collision ;  but  from 
the  r^tricted  jurisdiction  of  the  English  admi- 
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cargo.  They  therefore  prayed  that  they  might 
be  permitted  to  show,  by  proper  evidence,  the 
whole  amount  of  damages  sustained  by  all  of 
said  parties,  including  the  present  libelants, 
and  the  value  of  said  steamer  and  her  freight, 
then  pending;  and  that  the  decree  of  the  court 
might  be  so  framed  as  to  give  the  libelants 
such  part  or  proportion  of  the  amount  of  the 
damages  sustained  by  them  as  the  value  of 
steamer  and  freight  bore  to  the  whole  amount 
of  damages  sustained  by  all  parties  to  the  col- 
lision. In  reference  to  this  last  defense,  the. 
libelants  insisted:  (1)  That  the  act  does  not 
embrace  injuries  to  other  vessels  by  collision, 
but  only  injuries  to  or  loss  of  cargo  on  board 
the  offending  vessel;  and  (2)  that  if  it  did  em- 
brace injuries  by  collision,  the  district  court 
in  that  proceeding  had  no  power  to  give  the 
respondents  the  relief  which  they  sought.  The 
district  court  held  that  cases  of  collision  are 
within  the  act,  but  deemed  the  jurisdiction  of 
that  court  insufficient  to  give  relief.  The  cir- 
cuit court  held  that  cases  of  collision  are  not 
within  the  act.  The  appeal  brings  up  all  the 
questions  in  the  cause. 

From  an  examination  of  the  evidence  in  the 
case,  we  are  satisfied  with  the  finding  of  the 
district  and  circuit  courts  as  to  the  responsibil- 
ity of  the  steamboat  for  the  happening  of  the 
collision.  Her  officers  insist  that  the  accident 
was  inevitable  on  her  part;  that  the  schooner 
was  in  fault  in  not  having  a  proper  light;  and 
that  the  night  was  so  dark  they  could  not  see 
her  until  they  were  close  upon  her.  On  the 
contrary,  there  is  very  strong  evidence  to  show 
that  her  light  was  burning  brightly,  it  being 
specially  examined  both  before  and  after  the 
collision;  and  that  the  vessel  could  be  seen  and 
was  seen  by  another  steamer  a  full  mile  off, 
just  before  the  collision  happened.  The  steam- 
er Electra  was  three  fourths  of  a  mile  in  the 
rear  of  the  City  of  Norwich,  directly  in  her 
track;  and  her  officers  saw  the  schooner  some 
time  before  the  occurrence.  They  saw  her  one 
point  on  their  port  bow,  when  the  City  of  Nor- 
wich was  dead  ahead.  This  is  testified  by  Nye, 
pilot  of  The  Electra.  Now,  the  course  of  the 
schooner  was  nearly  at  right  angles  to  that  of 
the  two  steamers. 

If,  therefore,  she  was  one  point  on  the  port 
bow  of  the  Electra,  when  a  mile  distant,  it  re- 
quired but  little  calculation  to  show  that  at 
that  time  she  must  have  been  between  an  eighth 
and  a  quarter  of  a  mile  from  the  line  of  direction 
115*]  in  which  the  two  steamers  were  "sail- 
ing.  As  she  was  making  three  or  four  knots 
an  hour,  and  as  the  City  of  Norwich  was  mak- 
ing twelve,  it  must  have  taken  the  schooner, 
after  this,  two  or  three  minutes  to  get  up  to 
the  line  of  direction  of  the  City  of  Norwich, 
during  which  time  the  latter  would  traverse 
nearly  half  a  mile.  So  that  when  the  schooner 
was  first  seen  from  the  Electra  she  must  have 
been  half  a  mile  distant  from  the  City  of  Nor- 
wich, and,  therefore,  the  theory  of  the  claimants 
that  she  was  only  to  be  seen  by  reason  of  the 
lights  from  the  City  of  Norwich  shining  on  her 
sails  falls  to  the  ground.  If,  therefore,  she  was 
seen  from  the  Electra,  more  than  a  mile  dis- 
tant, she  ought  to  have  been  seen  from  the  City 
of  Norwich,  which  was  thrre  four  Jis  of  a  mile 
nearer  to  her.  All  the  circumstances  mentioned 
bv  the  pilot  of  the  Electra  corroborate  these 
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conclusions.  He  says  that  the  schooner  was  a 
mile  off  from  the  Electra  when  he  saw  he*, 
and  that  this  was  "two  minutes  before  the 
collision."  He  adds  that  the  steamer  City  of 
Norwich  blew  her  whistle  immediately  after 
the  collision,  and  that  he  discovered  the  schoon- 
er two  or  three  minutes  before  he  heard  the 
whistle.  This  evidence  is  adverted  to,  because 
it  is  of  that  circumstantial  nature  which  often 
demonstrates  the  truth  more  strongly  than  the 
most  positive  testimony.  It  may  be  added  that 
it  is  corroborated  in  many  particulars  by  other 
evidence  in  the  cause.  As  to  her  lights,  it  is 
admitted,  or  at  least  clearly  proved,  that  the 
schooner  had  a  green  light  in  the  proper  place; 
but  several  witnesses  say  it  was  a  dim  light. 
It  is  proper  to  observe  that  nearly  all  those 
who  say  this  only  saw  the  light  after  the  col- 
lision, the  shock  of  which  may  have  tempora- 
rily affected  the  brilliancy  of  the  lamp.  But, 
without  pursuing  the  subject  further,  it  is  suf- 
ficient to  say,  that  in  our  opinion  the  evidence 
is  clear  that  the  steamer  was  in  fault  in  not 
seeing  the  schooner  in  time  to  prevent  a  colli- 
sion. It  was  her  duty  to  keep  out  of  the  way 
of  the  schooner;  she  was  not  only  propelled  by 
steam,  but  the  schooner  was  beating  against  a 
head  wind.  So  that  every  circumstance  in  the 
case  casts  the  duty  of  avoiding  a  collision  upon 
the  steamer.    Her  liability  is  clear. 

*The  next  question  is  whether  the  own-  [*116 
ers  of  the  steamer  are  entitled  to  the  benefits  Of 
the  act  of  1851,  limiting  the  liability  of  ship- 
owners to  the  amount  of  their  interest  in  th^ 
vessel  and  her  freight;  and,  if  so,  whether  they 
can  have  relief  in  the  district  court  in  the  pro- 
ceedings instituted  against  them.  This  in- 
volves the  true  construction  of  that  act;  and,, 
to  reach  this,  it  may  be  useful  to  take  a  cut- 
sory  view  of  previous  legislation  on  the  sub- 
ject in  other  countries  as  well  as  in  this. 

The  history  of  the  limitation  of  liability  of 
ship-owners  is  matter  of  common  knowledge. 
The  learned  opinion  of  Judge  Ware  in  the  case 
of  The  Rebeccay  1  Ware,  187-1^4,  leaves  little 
to  be  desired  on  the  subject.  He  shows  that  it 
originated  in  the  niaritime  law  of  modem  Eu- 
rope; that  whilst  the  civil,  as  well  as  the  com- 
mon law,  made  the  owner  responsible  to^  the 
whole  extent  of  damage  caused  by  the  wrong- 
ful act  or  negligence  of  the  master  or  crew, 
the  maritime  law  only  made  them  liable  (if 
personally  free  from  blame)  to  the  amount  Of 
their  interest  in  the  ship.  So  that,  if  they 
surrendered  the  ship,  they  .were  discharged. 

Grotius,  in  his  law  of  War  and  Peace,  says 
that  men  would  be  deterred  from  investing  In 
fthips  if  they  thereby  incurred  the  apprehension 
of  being  rendered  liable  to  an  indefinite  amount 
by  the  acts  of  the  master  and,  therefore,  in 
Holland,  they  had  never  observed  the  Roman 
law  on  that  subject,  but  had  a  regulation  that 
the  ship-owners  should  be  bound  no  farther 
than  the  value  of  their  ship  and  freight.  His 
words  are:  "Navis  et  eoi'um  quae  in  navi 
sunt,**  "the  ship  and  goods  therein."  But  he 
in  speaking  of  the  owner's  interest;  and  this, 
as  to  the  cargo,  is  the  freight  thereon,  and  in 
that  sense  he  is  understood  by  the  commenta- 
tors. Boulay  Paty,  Droit  Maritime,  tit.  3,  §  1, 
p.  276;  book  II.,  c.  xi.,  §  xiii.  The  maritime 
law,  as  codified  in  the  celebrated  French  Ordon- 
nance  de  la  Marine,  in  1681,  expressed  the  ml" 
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dise,  or  any  property  whatever,  on  the  same  voy- 
age, and  the  whole  value  of  the  ship  or  vessel, 
and  her  freight  for  the  voyage,  shall  not  be  suf- 
ficient to  make  compensation  to  each  of  them, 
they  shall  receive  compensation  from  the  owner 
or  owners  of  the  ship  or  vessel,  in  proportion  to 
their  respective  losses,  and  for  that  purpose  the 
said  freighters  and  owners  of  the  property,  and 
the  owner  or  owners  of  the  ship  or  vessel,  or  any 
of  them,  may  take  the  appropriate  proceedings 
in  any  court,  for  the  purpose  of  apportioning 
the  sum  for  which  the  owner  or  owners  of  the 
ship  or  vessel  may  be  liable  amongst  the  par- 
ties entitled  thereto.  And  it  shall  be  deemed 
a  sufficient  compliance  with  the  requirements 
of  this  act,  on  the  part  of  such  owner  or  own- 
ers, if  he  or  they  shall  transfer  his  or  their 
interest  in  such  vessel  and  freight,  for  the  ben- 
efit of  such  claimants,  to  a  trustee,  to  be  ap- 
pointed by  any  court  of  competent  jurisdiction, 
to  act  as  such  trustee  for  the  person  or  per- 
sons who  may  prove  to  be  legally  entitled  there- 
to, from  and  after  which  transfer  all  claims 
and  proceedings  against  the  owner  and  owners 
shall  cease." 

The  act  does  not  state  what  court  shall  be  re- 
sorted to,  nor  what  proceedings  shall  be  taken; 
but  that  the  parties,  or  any  of  them,  may  take 
"the  appropriate  proceedings  in  any  court,  for 
the  purpose  of  apportioning  the  sum  for  which, 
etc.**  Now,  no  court  is  better  adapted  than  a 
court  of  admiralty  to  administer  precisely  such 
relief.  It  happens  every  day  that  the  proceeds 
of  a  vessel,  or  other  fund,  is  brought  into  that 
court  to  be  distributed  amongst  those  whom  it 
may  concern.  Claimants  are  called  in  by  mo- 
nition, to  present  and  substantiate  their  re- 
spective claims;  and  the  fund  is  divided  and 
distributed  according  to  the  respective  liens 
and  rights  of  all  the  parties.  Congress  might 
have  invested  the  circuit  courts  of  the  United 
States  with  the  jurisdiction  of  such  cases  by 
bill  in  equity,  but  it  did  not.  It  is  also  evi- 
dent that  the  state  courts  have  not  the  requi- 
site jurisdiction.  Unless,  therefore,  the  dis- 
trict courts  themselves  can  administer  the  law, 
we  are  reduced  to  the  dilemma  of  inferring  that 
the  lecfislatnre  has  passed  a  law  which  is  in- 
124*]  capable  of  execution.  *Thi8  is  never  to 
be  done  if  it  can  be  avoided.  We  have  no  doubt 
that  the  district  courts,  as  courts  of  admiralty 
and  maritime  jurisdiction,  have  jurisdiction  of 
the  matter ;  and  this  court,  undoubtedly,  has  the 
powei;  to  make  all  needful  rules  and  refla- 
tions for  facilitating  the  coilrse  of  proceeding. 

It  is  to  be  observed,  however,  that  if  the 
ship-owner  desires  the  intervention  of  the  court, 
it  will  not  be  sufficient  for  him  simply  to  ask 
for  a  pro  rata  reduction  of  the  libelants*  dam- 
ages, without,  in  some  manner,  tendering  the 
corresponding  pro  rata  compensation  to  which 
other  parties,  whose  claims  he  sets  up  against 
the  libelants,  are  entitled.  Otherwise,  he  might 
reduce  the  libelants'  claim  without  ever  being 
obliged  to  respond  to  the  other  parties.  The 
libelants  are,  in  fact,  directly  interested  in  the 
existence  or  nonexistence  of  the  other  claims 
for  damage.  If  these  are  established,  they 
must  suffer  an  abatement;  if  not,  they  will  be 
entitled  to  recover  their  entire  damage.  It 
follows,  therefore,  that  the  ship-owner  must 
either  admit  the  claims  for  damage  which  he 
thus  sets  up,  or  must  ask  the  court  to  have 
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them  adjudicated.  In  the  English  practice,  as 
the  court  of  chancery  does  not  investigate  de- 
mands in  admiralty,  it  required  the  complain- 
ant (the  ship-owner)  to  admit  his  liability  in 
advance.  This  is,  perhaps,  not  necessary  in  an 
admiralty  court.  But  it  is,  at  least,  necessary 
that  proceedings  should  be  instituted  for  as- 
certaining the  co-existing  claims  which  are  to 
antagonize  and  operate  as  a  means  of  reducing 
the  claim  of  the  libelants. 

But  in  order  to  proceed  regularly  the  court 
must  have  possession  of  the  limited  liability 
fund — that 'is,  the  proceeds  or  value  of  the  ship 
and  freight.  It  cannot  distribute  a  fund  of 
which  it  has  not  the  possession.  If  the  vessel 
were  libeled,  and  either  sold  or  appraised  and 
her  value  deposited  in  court,  this  sum,  together 
with  the  amount  of  the  freight  (when  proper  to 
be  added)  would  constitute  the  res,  or  fund  for 
distribution.  The  case  would  then  be  free  from 
difficulty.  But  the  present  case  is  a  libel  in 
personam  in  the  district  of  Connecticut,  and  the 
steamer  has,  in  fact,  been  *libeled  in  the  ['125 
eastern  district  of  New  York,  and  she,  or  her 
value,  is  detained  there.  The  respondents  have 
not  paid,  or  offered  to  pay,  the  fund  in  the 
district  court  for  the  district  of  Connecticut. 
Nor  do  the,«  allege  that  they  have  applied  to 
the  district  court  for  the  eastern  district  of  New 
York,  where  the  fimd  is,  to  apportion  the  dam- 
ages incurred.  Had  they  done  tnis,  that  court 
might  have  acquired  jurisdiction  of  the  case, 
and  made  it  the  duty  of  the  district  court  of 
Connecticut,  on  being  duly  certified  of  the  fact, 
to  suspend  further  proceedings  and  leave  the 
libelants  to  present  their  claim  in  the  court  of 
New  York. 

The  proper  course  of  proceeding  for  obtain- 
ing the  benefit  of  the  act  would  seem  to  be  this : 
When  a  libel  for  damage  is  filed,  either  against 
the  ship  in  rem  or  the  owners  in  personam^  the 
latter  (whether  with  or  without  an  answer  to 
the  merits)  should  file  a  proper  petition  for  an 
apportionment  of  the  damages  according  to  the 
statute,  and  should  pay  into  court  (if  the  ves- 
sel or  its  proceeds  is  not  already  there)  or  give 
due  stipulation  for  such  sum  as  the  court  may, 
by  proper  inquiry,  find  to  be  the  amount  of  the 
limited  liability,  or  else  surrender  the  ship  and 
freight  by  assigning  them  to  a  trustee  in  the 
manner  pointed  out  in  the  4th  section.  Hav- 
ing done  this,  the  ship-owner  will  be  entitled  to 
a  monition  against  all  persons  to  appear  and  in- 
tervene pro  interesse  sito,  and  to  an  order  re- 
straining the  prosecution  of  other  suits.  If  an 
action  should  be  brought  in  a  state  court  the 
shio-ovmer  should  file  a  libel  in  admiralty,  with 
a  like  surrender  or  deposit  of  the  fund,  and 
either  plead  the  fact  in  bar  in  the  state  court 
or  procure  an  order  from  the  district  court  to 
restrain  the  further  prosecution  of  the  suit. 
The  court  having  jurisdiction  of  the  case,  under 
and  by  virtue  of  the  act  of  Congress,  would  have 
the  right  to  enforce  its  jurisdiction  and  to  as- 
certain and  determine  the  rights  of  the  parties. 
For  aiding  parties  in  this  behalf,  and  facilitat- 
ing proceedings  in  the  district  courts,  we  have 
prepared  some  rules  which  will  be  announced 
at  an  early  day. 

•The  difficulty  with  the  respondents  in  [*126 
this  case  is,  that  they  have  not  taken  the  proper 
steps,  in  the  proper  court,  to  enable  them  to 
avail  themselves  of  the  benefit  of  the  act.    The 
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ralty  courts,  in  order  to  get  complete  relief 
where  there  were  many  persons  suffering  dam- 
ll^O*]  age.  the  ship-owners  were  *obligod  to  re- 
sort to  a  bill  in  chancery.  The  laws  of  Maine 
and  Massachusetts  seem  to  have  limited  the 
ship-owner's  liability  in  cases  of  damage  to 
cargo  alone;  and  for  ocmiplete  relief,  they  refer 
him  to  a  proceeding  in  equity. 

The  act  of  Congress  seems  to  have  been  drawn 
with  direct  reference  to  all  these  previous  laws, 
and  with  them  before  us,  its  langiiage  seems  to 
be  not  difficult  of  construction.  The  Ist  section 
exempts  ship-owners  from  loss  or  damage  by  fire 
to  goods  on  board  the  ship,  unless  caused  by 
their  own  neglect.  The  2d  exempts  the  owners 
and  master  from  liability  for  loss  or  damage  to 
jewelry,  precious  metals,  or  money  put  on  board 
the  ship,  unless  its  character  and  value  be  dis- 
closed m  writing.  These  two  provisicms  were 
substantially  contained  in  the  English  law  of 
1786.  The  3d  section,  which  is  the  one  in  ques- 
tion, is  in  the  following  words :  §  3.  "The  lia- 
bility of  the  owner  or  owners  of  any  ship  or 
vessel,  for  any  embezzlement,  loss  or  destruc- 
tion by  the  master,  ofBoers,  mariners,  passen- 
gers, or  any  other  person  or  persons,  of  any 
property,  goods,  or  merchandise  shipp^  or  put 
on  board  of  such  ship  or  vessel,  or  for  any  loss, 
damage,  or  injury  by  collision,  or  for  any  act, 
matter,  or  thing,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  incurred  without  the  priv- 
ity or  knowledge  of  such  owner  or  owners,  shall 
in  no  case  exceed  the  amount  or  value  of  the 
interest  of  such  owner  or  owners  respectively  in 
such  ship  or  vessel  and  her  freight  then  pend- 
ing." 

Here  the  owner's  liability  is  limited  to  the 

amount  or  value  of  his  interest  in  the  vessel 
and  freight,  but  the  section  does  not  define  at 
what  time  that  interest  is  to  be  taken.  The 
limitation  embraces  not  only  loss  or  damage 
happening  to  ^oods  on  board,  but  "any  loss, 
damage,  or  injury  by  collision."  The  latter 
claim  is  independent  of  the  preceding  one.  It 
cannot  be  read  to  mean  "loss  or  injury  (to  the 
goods  on  board)  by  collision,"  without  an  un- 
authorized interpolation.  If  it  had  said  "loss, 
damage,  or  injury  [thereto]  by  collision,"  it 
would  have  been  confined  to  the  goods  on  board 
the  vessel.  But  it  does  not  so  read.  The  sec- 
121*  J  tion  as  *con8tructed  limits  the  ship-own- 
ers' liability  in  three  classes  of  damage  or  wrong 
happening  without  their  privity,  and  by  the 
fault  or  neglect  of  the  master  or  other  persons 
on  board,  viz, :  ( 1 )  Damage  to  goods  on  board ; 
(2)  damage  by  collision  to  other  vessels  and 
their  cargoes;  (3)  any  other  damage  or  for- 
feiture done  or  incurred. 

In  view  of  the  fact  that  the  limited  liability 
of  ship-owners  was,  by  the  general  maritime  law, 
extended  to  all  acts  of  the  master  except  con- 
tracts for  the  benefit  of  the  ship,  and  in  most 
places  even  to  these;  and  of  the  fact  that  the 
English  statutes  expressly  extended  it  to  cases 
of  collision  as  well  as  to  injuries  to  cargoes, 
we  see  no  reason  why  the  fair  natural  construc- 
tion should  not  be  given  to  the  act  of  1851, 
which  makes  an  equally  broad  application  of  the 
rule,  and  there  is  nothing  in  the  reason  of  the 
thing  that  should  lead  us  to  evade  such  a  con- 
struction. The  great  object  of  the  law  was  to 
encourage  ship  building  and  to  induce  capital- 
ists to  invest  money  in  this  branch  of  industry. 
13  Wall. 


Unless  they  can  be  induced  to  do  so,  the  ship- 
ping interests  of  the  country  must  flag  and  de- 
cline. Those  who  are  willing  to  manage  and 
work  ships  are  generally  unable  to  build  and 
fit  them.  They  nave  plenty  of  hardiness  and 
personal  daring  and  enterprise,  but  they  have 
little  capital.  On  the  other  hand,  those  who 
have  capital,  and  invest  it  in  ships,  incur  a 
very  large  risk  in  exposing  their  property  to 
the  hazards  of  the  sea,  and  to  the  management 
of  seafaring  men,  without  making  them  liable 
for  additional  lossed  and  damage  to  an  indefi- 
nite amount.  How  many  enterprises  in  mining, 
manufacturing,  and  uitemal  improvements 
would  be  utterly  impracticable  if  capitalists 
were  not  encouraged  to  invest  in  them  through 
corporate  institutions  by  which  they  are  ex- 
empt from  personal  liability,  or  from  liability 
except  te  a  limited  extent !  The  public  interests 
require  the  investment  of  capitel  in  ship  build- 
ing, quite  as  much  as  in  any  of  these  enter- 
prises. And  if  there  exist  good  reasons  for 
exempting  innocent  ship-owners  from  liability, 
beyond  the  amount  of  their  interest,  for  loss  or 
damage  to  goods  carried  in  their  vessels,  pre- 
cisely the  same  reasons  exist  for  exempting 
them  to  the  same  extent  *from  personal  [*122 
liability  in  cases  of  collision.  In  the  one  case 
as  in  the  other,  their  property  is  in  the  hands 
of  j^^ente  whom  they  are  obliged  to  emplov. 

V^  are^  therefore,  of  opinion  that  the  re- 
spondente  were  entitled  to  the  benefit  of  the 
act  of  1851,  as  against  the  claim  of  the  libel- 
ante. 

But  the  daim  of  the  libelante  alone  is  not 
alleged  to  be  greater  than  the  value  of  the 
steamer  and  her  freight.  The  libelante,  there- 
fore, would  be  entitled  to  receive  the  whole 
amount  of  this  damage  if  they  were  the  only 
persons  who  sustained  damage,  or  if,  by  reason 
of  the  nature  of  their  claim,  their  lien  was 
superior  to  that  of  the  owners  of  the  cargo  lost 
on  the  steamer.  Liens  for  reparation  for  wrong 
done  are  superior  to  any  prior  liens  for  money 
borrowed,  wages,  pilotage,  etc.  But  they  stand 
on  an  equality  with  regard  te  each  other  if 
they  arise  from  the  same  cause.  Mad.  Ship. 
508.  We  think,  therefore,  that  the  lien  of  the 
libelante  for  the  loss  of  the  schooner  and  her 
cargo,  arising  from  the  collision,  is  on  an 
equality  with  the  lien  for  the  loss  of  the  cargo 
of  the  steamer  from  the  same  cause.  This  be- 
ing so,  the  case  for  the  application  of  the  stet- 
ute  arises;  for  it  is  alleged  by  the  libelante 
that  the  damage  to  the  schooner  and  her  cargo, 
together  with  the  damage  arising  from  the  los» 
of  the  steamer's  cargo,  greatly  exceeds  the 
value  of  the  steamer  and  her  freight  for  the 
voyage. 

We  are,  therefore,  brought  to  the  question 
whether  the  district  court  had  jurisdiction,  un- 
der the  4th  section  of  the  act,  to  grant  the  re- 
spondents relief  by  any  proceeding  te  appor- 
tion the  damages. 

As  we  have  seen,  it  is  declared  by  the  3d  sec- 
tion that  the  liability  of  ship-owners  for  loss  or 
damage,  etc..  shall  not  exceed  the  amount  or 
value  of  their  interest  in  the  ship  and  her 
freight  then  pending.  And  by  the  4th  section 
it  is  provided: 

Sec.  4.  "If  any  such  embezzlement,  loss  or  de- 
struction shall  be  suffered  by  several  freighters 
or  owners  of  goods,  wares,  or  •merchan-  ['123 
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tion  of  ejectment^  and  that  the  bill  of  exceptions 
on  which  the  writ  of  error  was  sued  out  was 
tendered  by,  them  jointly.  The  judgment  was 
against  the  defendant  in  the  singular;  but  as 
the  verdict  was  joint,  it  is  obvious  that  this 
was  a  mere  clerical  error.  The  judgment^ 
doubtless,  followed  the  verdict. 
188*]  •Wade  Hampton  alone  prosecutes  the 
writ  of  error^  and  there  appears  to  have  been  no 
summons  and  severance  or  other  equivalent  pro- 
ceeding. Masteraon  v.  Hoioard,  10  Wall.  416, 
19  L.  ed.  953.  It  has  often  been  held  that  in  a 
writ  of  error  to  a  joint  judgment  against  sev- 
eral, all  must  join;  and  that  the  omission  of 
one  or  more  without  such  proceeding,  is  an  ir- 
regularity for  which  the  writ  will  be  dismissed. 
Williams  v.  Bk.  U.  8.  II  Wheat.  444;  Otoings 
V.  Kincannon,  7  Pet.  399;  The  Protector,  ante, 
47. 

The  motion  in  the  present  case  must,  there- 
fore, he  granted. 

367»]  WILLIAM  C.  HALL  et  oZ.,  Plffs,  in  Err,, 

V, 

TKfi  NASHVILLE  &  CHATTANOOGA  RAIL- 
ROAD COMPANY. 

(See  S.  C.  13  Wall.  367-378.) 

Liability  of  carrier  and  underwriter  for  loss  of 
goods — suit  by  underwriter. 

1.  As  between  a  common  carrier  of  goods  and  an 
underwriter  upon  them,  the  liability  to  the  owner 
for  their  loss  or  destruction  Is  primarily  upon  the 
carrier,  while  the  liability  of  the  insurer  is  only 
secondary. 

2.  An  underwriter,  who  has  paid  a  loss,  is  en- 
titled to  recover  what  he  has  paid  by  a  suit  in  the 
name  of  the  assured  against  a  carrier  who  caused 
the  loss. 

[No.   111.] 

Submitted  Feb.  20, 1872.    Decided  Mar.  4, 1S72. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  declaration  in  this  case  was  filed  by  the 
plaintiffs  in  error  in  the  court  below.  They  al- 
lege that  they  were  citizens  of  the  state  of  Ken- 
tucky and  commission  merchants,  who  sue  for 
the  use  of  the  Kentucky  Marine  &  Fire  Insur- 
ance Company  and  the  Union  Insurance  Com- 
pany of  Louisville,  corporations  chartered  by 
the  state  of  Kentucky,  and  located  and  trans- 
acting an  insurance  business  there;  and  that 
they  bring  their  suit  against  the  defendant  in 
eiTor,  the  Nashville  &  Chattanooga  Railroad 
Company,  a  corporation  located  and  doing  busi- 
ness in  the  state  of  Tennessee,  in  an  action  of 
trespass  on  the  case.  In  the  first  .count  they  al- 
lege that  the  said  defendant  was  a  common  car- 
rier for  hire  by  its  railroad  from  Chattanooga 
to  Nashville,  Tennessee,  and  that  the  plaintiffs 
delivered  to  the  defendant  eighteen  bales  of  cot- 
ton, the  property  of  the  plaintiffs,  of  the  value 
of  $10,000,  to  be  transpoi*ted  by  said  railroad 
to  Nashville,  and  there  delivered  to  the  plain- 
tiffs; and  that  in  consideration  thereof,  and  of 
certain  reward  to  the  defendant  in  that  behalf, 
It  underto<^  and  promised  the  plaintiff  to  take 
care  of  and  safely  carry  said  cotton  by  its  cars 
or  railroad  to  Nashville  and  there  deliver  the 
same  to  plaintiffs;  and  that  although  the  de- 
fendnnt  received  said  cotton  for  the  purpose 
aforesaid,  it  did  not  take  care  of  said  cotton, 
nnd  safely  convey  the  same  to  Nashville,  nor 
deliver  the  <»nme  to  the  plaintiffs  there;  but  that 
I'v  the  negligence  and  improper  conduct  of  the 
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defendant  and  its  servants,  the  said  cotton  be- 
came wholly  lost  to  the  plaintiffs. 

In  the  second  count  the  plaintiffs  alleged  that, 
in  consideration  that  they,  at  the  special  in- 
stance and  reauest  of  the  defendant,  had  caused 
to  be  delivered  to  it  eighteen  other  bales  of  cot- 
ton of  like  ouality,  description  and  valu»^  an 
those  in  the  first  count  mentioned,  to  be  taken 
care  of  and  safely  delivered  at  Nashville,  by 
the  said  defendant  for  the  said  plaintiffs  for 
certain  reward  to  the  defendant  in  that  behalf, 
it  undertook  and  promised  the  plaintiffs  to  take 
care  of  said  last-mentioned  cotton,  and  carry 
and  deliver  the  same  to  the  plaintiffs,  in  a  rea- 
sonable time  then  next  following;  and  that  al- 
though said  defendant  had  received  said  cotton 
for  the  purpose  aforesaid,  and  a  reasonable  time 
for  the  carriage,  conveyance  and  delivery  there- 
of had  elapsed,  yet  the  defendant  did  not  and 
would  not,  within  such  reasonable  time  or  at 
any  time  afterward,  although  often  requested, 
safely  carry  and  deliver  said  cotton  for  plain- 
tiffs, but  had  hitherto  neglected  and  refused  to 
deliver  said  cotton,  whereby  the  same  became 
wholly  lost  to  the  plaintiffs.  And  in  the  third 
count,  they  allege  tnat  in  consideration  that  the 
defendant,  at  its  special  instance  and  request, 
had  the  care  and  custody  of  divers  goods  and 
chattels  of  the  plaintiffs,'  I'isr. :  goods  and  diat- 
tels  of  the  like  number,  quality,  quantity,  de- 
scription and  value  of  those  in  the  first  couni; 
mentioned,  it,  the  said  defendant,  undertook 
and  promised  the  plaintiffs,  while  it  had  the 
care  and  custody  of  the  same,  to  carry  and  de- 
liver the  same  at  Nashville,  Tennessee,  yet  that 
the  defendant,  while  it  had  the  care  and  custody 
of  the  same,  took  so  little  and  such  improper 
care  of  said  cotton,  that  the  same  afterward 
became  and  was  totally  and  accidentally  de- 
stroyed by  fire,  and  thus  wholly  lost  to  the 
plaintiffs.  And  plaintiffs  further  averred  that 
they  had  procured  policies  of  insurance  on  said 
cotton  in  said  insurance  companies,  and  before 
the  expiration  of  the  policies  of  insurance  on 
said  cotton,  the  same  was  delivered  to  the  de- 
fendant as  a  common  carrier,  which  was  not 
safely  carried  and  delivered  as  aforesaid,  but 
was  totally  and  accidentally  destroyed  by  fire, 
whereby  said  insurance  companies  became  and 
were  responsible  for  the  value  of  the  same, 
which  was  duly  paid  plaintiffs,  under  and  by 
virtue  of  their  policies  of  insurance,  whereby 
the  said  insurance  companies  became  entitled 
to  demand  and  receive  from  said  defendant  by 
way  of  subrogation  to  plaintiffs'  right,  the 
n  mount  of  money  paid  by  them  as  aforesaid  to 
the  said  plaintiffs ;  hence,  this  suit  in  plaintiffs' 
name,  to  the  use  of  said  insurance  companies, 
for  $10,000  damages. 

To  the  third  count  in  the  declaration  the  de- 
fendant demurred. 

To  the  first  count  it  pleaded  not  guilty. 

To  the  second  count  it  pleaded  non  assumpsit. 

And  to  the  first  and  second  counts  it  further 
pleaded  that  about  the  time  of  the  delivery  of 
said  cotton  hj  the  plaintiffs  to  defendant  as  a 
common  carrier,  the  said  plaintiffs  insured  the 
same  against  loss  by  fire  during  its  transit  from 
the  point  of  deliveiy  to  the  terminus  of  the  voy- 
age, and  while  in  the  possession  of  the  defend- 
ant as  common  carrier,  as  aHeged,  in  the  said 
Kentucky  Marine  &  Fire  Insurance  Company 
and  the  Union  Insurance  Company  of  Louis- 
ville  (for  whose  use  the  suit  purports  to  be 
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brought),  for  a  good  and  sufficient  considera- 
tion; and  that  said  cotton  was  subsequently 
and  whi^  so  insured,  accidentally  and  without 
any  fault  of  the  defendant,  set  on  fire  and  to- 
tally consumed  and  destroyed  by  fire,  constitut- 
ing a  total  loss  within  the  meaning  of  the  pol- 
icies of  insurance  taken  out  thereon  as  afore- 
said whereby  the  said  insurance  companies  be- 
came bound  to  pay  and  did  pay  to  the  plain- 
tiffs the  full  value  of  the  said  cotton  before 
the  commencement  of  this  suit,  whereby  said 
plaintiffs  were  fully  paid  for  the  said  cotton 
and  could  not  again  sue  for  and  recover  the 
value  thereof  against  the  defendants;  and 
their  right  of  action  was  extinguished  and 
could  not  pass  by  operation  of  law  or  subroga- 
tion,, nor  be  assigned  by  contract  by  the  plain- 
tiffs to  the  said  insurance  companies;  and  any 
contract  so  to  assign  said  right  was  and  is 
charapertous  and  void. 

To  the  third  and  last  plea  the  plaintiffs  de- 
murred. 

May  14,  1867,  an  entry  was  made  on  the  min- 
utes to  the  following  enect: 

That,  by  consent  of  pcurties,  plaintiffs  are  per- 
mitted to  change  their  cause  of  action  to  as- 
sumpsit, and  the  cause  was  to  stand  for  trial 
at  the  ensuing  October  term  next  thereafter, 
upon  demurrer. 

On  Nov.  20,  1868,  the  court  rendered  judg- 
ment that  the  defendant's  demurrer  be  sus- 
tained, and  that  the  plaintiffs'  demurrer  be 
overruled.  From  this  judgment  a  writ  of  error 
has  been  sued  out  to  this  court  by  the  plaintiffs. 

Mr,  William  Atwood,  for  plaintiffs  in 
«rror : 

There  being  no  contract  exempting  the  car- 
rier from  loss  by  fire,  he  is  responsible  for  a 
loss  resulting  from  an  accidental  fire,  even 
where  it  is  without  fault  on  his  part. 

Forward  v.  Pittard,  1  Term,  27;  Hyde  v. 
yav.  Co.  5  T.  R.  389;  Gilmore  v.  Carman,  1 
Sm.  &  M.  279;  Harrington  v.  McShane,  2 
Watts,  443;  Patton  v.  Magrath,  Dudley  (S. 
C),  159;  Swindler  v.  Hilliard,  2  Rich.  28G; 
Singleton  v.  Hilliardy  1  Strob.  (Law),  203; 
Nav.  Co.  V.  Bk,  6  How.  344;  York  Co,  y,  R.  Co. 
3  Wall.  107,  18  L.  ed.  170. 

After  the  payment  of  the  loss  by  the  under- 
writers, they  were  subrogated  to  all  the  rights 
of  the  plaintiffs,  and  could  use  their  names  in 
a  suit  to  recover  the  value  of  the  cotton,  and 
the  payment  of  the  underwriters  was  no  satis- 
faction by  the  carrier. 

Arm.  Ins.  2d  ed.  (marg.),  1178,  1180,  1185, 
1186;  Phil.  Ins.  3d  ed.  §§  1707,  1711,  1723; 
Randal  v.  Cochran,  1  Ves.  98;  reporting  the 
case  of  Mason  v.  Sainshury,  2  Marsh.  Ins.  794; 
Clark  V.  Inhah,  of  Blything,  2  B.  &  C.  254; 
Yates  V.  Whyte,  4  Ring.  (N.  C.)  272;  Oales  v. 
Hailman^  iT  Pa.  515;  Bumside  v.  Steamboat 
Co.  10  Rich.  113;  Hart  v.  W.  R.  Co.  13  Met. 
99;  Ins.  Co.  v.  Bosher,  39  Me.  253;  Ins.  Co.  v. 
Frost,  37  111.  333 ;  Ins.  Co.  v.  N.  Y.  d  N,  H.  R. 
Co.  25  Conn.  265 ;  Ins'  Co.  v.  Calebs,  20  N.  Y. 
173;  Fretz  v.  Bull,  12  How.  466;  The  Monti- 
cello  V.  Mollison,  17  How.  152,  15  L.  ed.  68. 

Consignees  may  sue. 

Ang.  Carr.  2d  ed.  §§  499,  510;  Elkins  v.  R. 
Co.  19  N.  H.  337;  Lawrence  v.  Mint  urn,  17 
How.  100,  15  L.  ed.  68. 

Mr.  "EL^JkTj  Cooper,  for  defendant  in  error: 

In  marine  insurance,  whenever  a  demand  is 
13  Wajx. 


rightfully  made  for  payment  under  a  policy,  as 
for  a  total  loss,  the  insurance  company  is  sub- 
rogated to  all  tne  rights  of  the  assured  to  the 
property  insured.    2  Marsh.  Ins.  559. 

This  is  brought  about  by  what  is  technically 
called  an  abandonment,  which  must  in  all  cases 
be  made  by  the  assured,  by  notice  to  the  insur- 
er in  a  reasonable  time,  where  the  loss  is  not 
absolutely  total,  but  merely  constructively  so. 

2  Marsh.  Ins.;  Sm.  Mer.  L.  473. 

By  the  abandonment  the  insurer  becomes 
subrogated  to  all  the  right,  title  and  interest 
of  the  assured  in  the  ship  or  goods  insured,  or 
what  may  be  saved  of  them. 

Marsh.  Ins.  601. 

In  such  case  and  also  by  payment  as  for  a 
total  loss  the  title  to  the  property  passes  to 
the  insurers;  and  the  above  abandonment  goes 
so  far  as  to  include  the  spes  recuperandi, 
where  there  is  anything  to  be  recovered. 

Hooper  v.  Whitney,  19  La.  267;  Mellon  ▼. 
Bucks,  5  Mart.  N.  S.  371 ;  Oracle  v.  N.  Y,  Ins. 
Co,  8  Johns.  237 ;  Atlantic  Ins.  Co.  v.  Storrow, 
5  Paige,  285.  But  if  there  is  an  actual  loss 
"where  there  is  no  vestige  of  the  property  left 
or  (which  is  the  same  thing)  where  it  has  been 
finally  condemned  as  lawfiU  prize  by  the  court 
of  last  resort,  the  cession  has  nothing  to  oper- 
at  upon.  There  is  neither  property  nor  spea 
recuperoMdi,  and  therefore  nothing  to  be  sub- 
rogated to." 

8  Johns.  237;  Ins.  Co.  v.  Updegraff,  21  Pa. 
513. 

It  will  thus  be  seen  that  in  order  to  entitle 
the  underwriter  to  subrogation  in  case  of  ma- 
rine insurance  there  must  be  an  abandonment 
and  something  to  be  abandoned. 

Tunno  v.  Edwards,  12  East,  488. 

It  is  obvious,  upon  these  principles,  that  the 
doctrine  of  subrogation  in  marine  insurance 
can  have  no  application  to  the  case  now  before 
the  court,  for  two  reasons:  First.  There  is  no 
such  thing  as  abandonment  in  fire  insurance 
on  land.  37  III.  333.  Second.  There  was  here 
a  total  loss,  and  nothing  consequently  upon 
which  a  cession  could  operate.  It  has  general- 
ly been  supposed  that  the  insurer  was  entitled 
to  subrogation  to  the  rights  of  the  assured, 
where  the  insurance  was  of  a  mortgage  d^t. 
Sm.  Mer.  L.  623.     * 

But  this  doctrine  was  based  upon  a  dictum 
of  Judge  Story's  in  Carpenter  v.  Ins.  Co.  16 
Pet.  501,  and  has,  upon  full  consideration,  been 
overruled. 

King  v.  Ins,  Co.  7  Cush.  1 ;  Dohson  v.  Land, 
8  Hare,  216;  White  v.  Brown,  2  Cush.  412; 
Gushing  v.  Thompson,  34  Me.  496;  Carter  v. 
Rockett,  8  Paige,  437;  Ins.  Co.  v.  Tyler,  16 
Wend.  385;  16  Pet.  495;  2  Cush.  412;  Hart 
V.  R.  Co,  13  Met.  99;  2  Pars.  Cont.  440. 

Policies  against  fire  on  land  have  been  held 
from  the  earliest  times  to  be  personal  contracts 
with  the  assured;  and  do  not  pass  to  an  as- 
signee or  purchaser,  unless  by  consent  of  the 
underwriters. 

Lynch  v,  DaXzell,  4  Bro.  P.  C.  431;  Sadler's 
Co.  V.  Badcock,  2  Atk.  654;  Ang.  Ins.  §  193. 

The  case  of  Mason  v.  Sainsbury,  3  Doug. 
61,  and  one  or  two  American  authorities,  based 
upon  that  decision,  if  they  can  be  sustained  at 
all  upon  principle,  rest  upon  the  doctrine  of 
punishing  the  wrong-doer. 

Here  the  defendant  has  been  guilty  of  no 
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wrongful  act  by  which  loss  has  accrued.  The 
loss  is  purely  accidental,  and  that  loss  has  been, 
paid  by  the  real  plaintiffs  upon  a  contract 
based  upon  a  sufficient  consideration.  To  al- 
low them  to  recover,  in  the  name  of  the  owner, 
would  be  to  f^ve  them  the  benefit  of  the  pre- 
mium, without  any  risk.  It  would  be,  in  eflTect, 
to  legalize  champerty.  For  what  they  claim  is 
the  right  to  have  a  right  of  action  assigned 
them.  It  may  be  that  Avhere  there  is  an  equity 
growing  out  of  the  facts  of  the  case  the  claim 
might  be  sustained ;  as  for  example,  if  the  cot- 
ton had  been  maliciously  burned  by  the  com- 
pany or  lost  by  wilful  neglect.  But  surely 
there  can  be  no  equity  growing  out  of  inevi- 
table accident,  and  that  accident  expressly  in- 
sured against  for  a  valuable  consideration. 
The  action  on  the  facts  of  the  case  is  an  equi- 
table action  and  must,  to  be  sustainable,  be 
based  upon  inherent  equity.  If  this  is  to  be 
considered  as  an  action  for  a  tort  in  the  un- 
lawful conversion  or  loss  of  the  cotton,  then  it  is 
clear  that  it  cannot  be  sustained,  for  a  right  of 
action  for  a  tort  is  not  assignable. 

2  Story,  Eq.  Jur.  1040,  9 ;  Gardner  v.  Adams, 
12  Wend.  297. 

The  railroad  company  and  the  insurance 
company  for  whose  use  this  suit  is  brought 
were,  so  to  speak,  both  insurers  of  the  property 
lost,  against  the  risk  which  occurred.  They 
both  became  liable,  by  independent  contracts, 
upon  independent  considerations.  Both  are 
liable  to  the  shipper,  and  he  may  recover  at  his 
election  from  either.  But  it  is  difficult  to  see 
any  principle  upon  which  one  of  these  insurers 
can,  upon  payment  of  the  loss,  claim  to  be  sub- 
rogated to  the  right  of  action  of  the  assured, 
as  against  the  other,  nor  why  the  subrogation 
should  be  in  favor  of  one  more  than  the  other. 
If  there  is  any  equity  as  between  the  parties, 
growing  out  of  the  transactions,  it  would  seem 
to  be,  to  have  the  loss  proportioned  between 
them.  But  there  is  no  equity  in  the  premises, 
and  each  must  abide  by  his  contract  with  the 
shipper.  The  law  neither  subrogates  the  one 
nor  the  other  to  the  rights  of  the  shipper  upon 
adjustment  of  the  loss. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

It  is  too  well  settled  by  the  authorities  to  ad- 
mit of  question  that,  as  between  a  common 
carrier  of  goods  and  an  underwriter  upon  them, 
the  liability  to  the  owTier  for  their  loss  or  de- 
struction is  primarily  upon  the  carrier,  while 
the  liability  of  the  insurer  is  only  secondary. 
The  contract  of  the  carrier  may  not  be  first  in 
order  of  time,  but  it  is  first  and  principal  in 
ultimate  liability.  In  respect  to  the  ownership 
of  the  goods,  and  the  risk  incident  thereto,  the 
owner  and  the  insurer  are  considered  but  one 
person,  having  together  the  beneficial  right  to 
the  indemnity  due  from  the  carrier  for  a 
breach  of  his  contract  or  for  non-performance 
of  his  legal  duty.  Standing  thus,  as  the  insur- 
er does,  practically,  in  the  position  of  a  surety, 
stipulating  that  the  goods  shall  not  be  lost  or 
injured  in  consequence  of  the  peril  insured 
against,  whenever  he  has  indemnified  the  owner 
for  the  loss,  he  is  entitled  to  all  the  means  of 
indemnity  which  the  satisfied  owner  held 
against  the  party  primarily  liable.  His  right 
rests  upon  familiar  principles  of  equity.  It  is 
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the  doctrine  of  subrogation,  dependent  not  at 
all  upon  privity  of  contract,  but  worked  out 
through  the  right  of  the  creditor  or  owner. 
Hence  it  has  often  been  ruled  that  an  insurer, 
who  has  paid  a  loss,  may  use  the  name  of  the 
assured  in  an  action  to  obtain  redress  from 
the  carrier  whose  failure  of  duty  caused  the 
loss.  It  is  conceded  that  this  doctrine  prevails 
*in  cases  of  marine  insurance,  but  it  is  [*371 
denied  that  it  is  applicable  to  cases  of  fire  insur- 
ance upon  land,  and  the  reason  for  the  supposed 
diflference  is  said  to  be  that  the  insurer  in  a  ma- 
rine policy  becomes  the  owner  of  the  lost  or 
injured  property  by  abandomnent  of  the  as- 
sured, while  in  land  policies  there  can  be  no 
abandonment.  But  it  is  a  mistake  to  assert  that 
the  right  of  insurers  in  marine  policies  to  pro- 
ceed against  a  carrier  of  the  goods,  after  they 
have  paid  a  total  loss,  grows  wholly,  or  even 
principally,  out  of  any  abandonment.  There 
can  be  no  abandonment  where  there  has  been 
total  destruction.  There  is  nothing  upon 
which  it  can  operate,  and  an  insured  party 
may  recover  for  a  total  loss  without  it.  It  is 
laid  down  in  Phillips  on  Insurance,  §  1723, 
that  "a  mere  payment  of  a  loss,  whether  par- 
tial or  total,  gives  the  insurers  an  equitable 
title  to  what  may  afterwards  be  recovered  from 
other  parties  on  account  of  the  loss,"  and  that 
"the  effect  of  a  payment  of  a  loss  is  equivalent 
in  this  respect  to  that  of  abandonment.*' 
There  is,  then,  no  reason  for  the  subrogation  of 
insurers  by  marine  policies  to  the  rights  of  the 
assured  against  a  carrier  by  sea  which  does 
not  exist  in  support  of  a  like  subrogation  in 
case  of  an  insurance  against  fire  on  land.  Nor 
do  the  authorities  make  any  distinction  be- 
tween the  cases,  though  a  carrier  may,  by  stip- 
ulation with  the  owner  of  the  goods,  obtain 
the  benefit  of  insurance. 

In  Oalee  v.  Uailman,  11  Pa.  615,  it  was 
ruled  that  a  shipper,  who  had  received  fron> 
his  insurer  the  part  of  the  loss  insured  against, 
might  sue  the  carrier  on  the  contract  of  bail- 
ment, in  his  OAvn  right,  not  only  for  the  unpaid 
balance  due  to  himself,  but  as  trustee  for  what 
had  been  paid  by  the  insurer  in  aid  of  the  car- 
rier, and  that  the  court  would  restrain  the  car- 
rier from  setting  up  the  insurer's  payment  of 
his  part  of  the  loss  as  partial  satisfaction.  So 
in  Hart  v.  R.  Co.  I'S  Met.  99,  it  was  held  that 
where  underwriters  had  paid  a  loss  by  fire 
caused  by  a  locomotive  of  a  railroad  corpora- 
tion, the  owner  might  recover  also  from  the 
corporation  for  the  use  of  the  underwriters, 
and  that  he  could  not  release  *the  action  [*373^ 
brought  by  them  in  his  name.  There  is,  also, 
a  large  class  of  cases  in  which  attempts  have 
been  made  by  insurers  who  had  paid  a  loss  to 
recover  from  the  party  in  fault  for  it,  by  suit 
in  their  own  right,  and  not  in  the  right  of  the 
assured.  Such  attempts  have  failed,  but  in  all 
the  cases  it  has  been  conceded  that  suits  might 
have  been  maintained  in  the  name  of  the  in- 
sured party  for  the  use  of  the  insurers.  Rock- 
ingham Ins.  Co.  V.  Bosher,  39  Me.  253;  Peoria 
Ins.  Co.  V.  Frost,  37  111.  333;  Conn.  Mut.  Life 
Ins.  Co.  V.  y.  Y.  d  N.  H.  R.  Co.  25  Conn.  265. 
And  such  is  the  English  doctrine  settled  at  an 
early  period.  Mason  v.  Sainshury^  3  Doug.  60* 
( 26  C.  S. )  ;  Yates  v.  Whyte,  4  Bing.  N.  C.  272 ; 
Clark  V.  Blvihina,  2  B.  &  C.  254;  Randal  ▼. 
Cockran,  1  Ves.  98. 
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It  has  been  argued,  however,  that  these  de- 
cisions rest  upon  the  doctrine  that  a  wrong- 
doer is  to  be  punished;  that  the  defendants 
against  whom  such  actions  have  been  main- 
tained were  wrong-doers;  but  that,  in  the  pres- 
ent case  the  fire  by  which  the  insured  goods 
were  destroyed  was  accidental,  without  fault  of 
the  defendants  and,  therefore,  that  they  stood, 
in  relation  to  the  owner,  at  most  in  the  posi- 
tion of  double  insurers.  The  argument  will  not 
bear  examination.  A  carrier  is  not  an  insurer, 
though  often  loosely  so  called.  The  extent  of 
his  responsibility  may  be  equal  to  that  of  an 
insurer,  and  even  greater,  but  its  nature  is  not 
the  same.  His  contract  is  not  one  for'  indem- 
nity, indepemdent  of  the  care  and  custody  of 
the  goods.  He  is  not  entitled  to  a  cession  of 
the  remains  of  the  property,  or  to  have  the  loss 
adjusted  on  principles  peculiar  to  the  contract 
of  insurance;  and  when  a  loss  occurs,  unless 
caused  by  the  act  of  God,  or  of  a  public  enemy, 
he  is  always  in  fault.  The  law  raises  against 
him  a  conclusive  presumption  of  misconduct, 
or  breach  of  duty,  in  relation  to  every  loss  riot 
caused  by  excepted  perils.  Even  if  innocent,  in 
fact  he  has  consented  by  his  contract  to  be 
dealt  with  as  if  he  were  not  so.  He  does  not 
stand,  therefore,  on  the  same  footing  with  that 
of  an  insurer,  who  may  have  entered  into  his 
373*]  contract  of  indemnity,  *relying  upon  the 
cail-ier's  vigilance  and  responsibility.  In  all 
cases,  when  liable  at  all,  it  is  because  he  is 
proved,  or  presumed  to  be,  the  author  of  the 
loss.  There  is  nothing,  then,  to  take  the  case 
in  hand  out  of  the  general  rule  that  an  under- 
writer who  has  paid  a  loss,  is  entitled  to  re- 
cover what  he  has  paid  by  a  suit  in  the  name 
of  the  assured  against  a  carrier  who  caused 
the  loss. 

It  follows  that  the  circuit  court  erred  in  giv- 
ing judgment  for  the  defendants  on  their  de- 
murrer to  the  third  count  of  the  declaration 
and  on  the  phiintiflf's  demurrer  to  the  defend- 
ant's third  plea. 

The  judgment  is  reversedy  and  the  cause  is 
remanded  for  further  proceedings. 


397*]  'UNITED  STATES,  Plff.  in  Err., 

V. 

ABIJAH  TARBLE. 
(See  S.  C.  'Tarble's  Case/'  13  Wall.  397^413.) 

State  and  national  governments,  how  far  inde- 
pendent of  each  other — state  judge  has  no 
authority  to  issue  habeas  corpus  for  the  dis- 
charge of  person  held  under  authority  of 
United  States — marshal's  duty — enlisted  sol- 
dier. 

♦1.  The  government  of  the  United  States  and  of 
a  state  are  distinct  and  independent  of  each  other 
within  their  respective  spheres  of  action  although 
existing  and  exercising  their  powers  within  the 
fiame  territorial  limits.  Neither  government  can 
intrude  within  the  jurisdiction  or  authorize  any  in- 
terference therein  by  its  judicial  olhcers,  with  the 
nctJon  of  the  other.  But  whenever  any  conflict 
iirlses  between  the  enactments  of  the  two  sover- 
eignties or  in  the  enforcement  of  the  asserted  au- 
iliorities,  those  of  the  national  government  have 
supremacy  until  the  validity  of  the  different  enact- 
mfnta  and  authorities  are  determined  by  the  tri- 
bunals of  the  United   States. 

2.  A  state  judge  has  no  jurisdiction  to  issue  a 
writ  of  habeas  corpus,  or  to  continue  proceedings 

*Headnote8  by  Mr.  Justice  Fisux 
13  Wall. 


under  the  writ  when  issned  for  the  discharge  of  a 
person  held  under  the  authority  or  claim  and  color 
of  the  authority  of  the  United  States  by  .an  officer 
of  that  government.  If.  upon  the  appllcatinn  for 
the  writ,  it  appear  tbat  the  party  alleged  to  be  ille- 
gally restrained  of  his  liberty  Is  held  under  the  au- 
thority or  claim  and  color  of  Jthe  authority  of  the 
Unitea  States  by  an  officer  of  that  government, 
the  writ  should  be  refused.  If  this  fact  do  not 
thus  appear,  the  state  judge  hns  the  right  to  in- 
quire into  the  cause  of  imprisonment,  and  ascer- 
tain by  what  authority  the  person  is  held  within 
the  limits  of  the  state ;  and  it  is  the  duty  of  the 
marshal  or  other  officer,  having  the  custody  of  the 
prisoner,  to  give,  by  a  proper  return,  information 
in  this  respect.  But  after  he  has  been  fully  ap- 
prised by  tne  return  that  the  party  is  held  by  an 
officer  of  the  United  States,  by  the  authority  or 
claim  and  color  of  authority  of  the  United  States, 
he  can  proceed  no  further. 

3.  These  principles  applied  to  the  case  where  ha- 
beas corpus  was  issued  by  a  court  commissioner  of 
one  of  the  counties  of  Wisconsin  to  a  recruiting 
officer  of  the  ynlted  States,  to  bring  before  him  a 
person  who  had  enlisted  as  a  soldier  In  the  Army 
of  the  United  States,  and  whose  discharge  was 
sought  on  the  alleged  groimd  that  he  was  a  minor 
under  the  age  of  eighteen  years,  at  the  time  of  his 
enlistment,  and  that  he  enlisted  without  the  con- 
sent of  his  father,  the  petition  for  the  writ  alleg- 
ing that  the  prisoner  had  enlisted  as  a  soldier  and 
been  mustered  into  the  military  service  of  the  na- 
tional government,  and  was  detained  by  the  officer 
as  such  soldier ;  this  court  held  that  the  court  com- 
missioner had  no  jurisdiction  to  issue  the  writ  for 
the  discharge  of  the  prisoner,  as  it  thus  appeared 
upon  the  petition  that  the  prisoner  was  detained 
under  claim  and  color  of  the  authority  of  the 
United  States  by  an  officer  of  that  government ;  and 
that  If  he  was  illegally  detained,  it  was  for  the 
courts  or  judicial  olBcers  of  the  United  States,  and 
for  those  courts  and  officers  alone,  to  grant  him 
relief. 

[No.  64.] 

Argued  Nov.  U,  1871.    Decided  Mar.  4,  1872. 

iN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  B.  H.  BHstow,  Solicitor  Oen., 
Amos  T.  Akerman,  Atty.  Gen.,  for  the  plaintiff 
in  error: 

It  is  insisted  on  behalf  of  the  United  States, 
ttiat  the  supreme  court  of  the  state  of  Wis- 
consin erred  in  the  affirmauce  of  the  order  of 
the  court  commissioner. 

1.  Because,  upon  the  facts  disclosed  in  tue 
petition  of  Abijah  Tarble,  neither  the  said  com- 
missioner nor  any  other  judicial  officer  of  the 
state  had  authority  to  issue  the  writ  of  habeas 
corpus. 

2.  Because  the  return  made  to.  the  writ  of 
Lieutenant  Stone,  an  officer  of  the  United 
States  Army,  having  apprised  the  said  com- 
missioner that  the  prisoner  was  in  his  custody 
under  the  authority  of  the  United  States,  the 
said  commissioner  had  no  jurisdiction  to  pro- 
ceed further  under  the  writ. 

3.  Because,  upon  the  evidence  heard  by  the 
commissioner,  it  appeared  that  the  prisoner 
was  regularly  and  properly  in  the  custody  of 
a  commissioned  officer  of  the  Army  of  the  Unit- 
ed States,  as  an  enlisted  soldier,  duly  mustered 
into  the  military  service  of  the  United  States, 
and  under  cliarges  of  desertion,  awaiting  trial 
by  the  proper  military  authorities. 

Whatever  doubt  or  difficulty  may  have  ex- 
isted with  reference  to  the  questions  presented 
in  this  record,  would  seem  to  have  been  re- 
moved by  the  unanimous  opinion  of  this  court 
in  the  cases  of  Ahleman  v.  Booth  and  U.  8.  v. 
Booth,  21  How.  506,  16  L.  ed.  169. 

The  principle  of  Booth's  Case  has  been  ex- 
pressly held  to  be  applicable  to  the  case  of  an 
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enlisted   soldier  in  the  Army  of  the   United 
States,  in  the  following  cases : 

In  re  Spangler,  11  Mich.  299;  State  v.  Zulich, 
6  Dutch,  409;  In  re  Hopson,  40  Barb.  43; 
In  re  Jordan,  11  Am.  Law  Reg.  749;  In  re  Far- 
rand,  1  Abb.  U.  S.  141  (opiniim  of  Ballard, 
Dist.  Judge) ;  see,  also,  charge  of  Mr.  Justice 
Nelson,  1  Blatchf.  (C.  C),  642;  In  re  Husted, 
1  Johns.  Cas.  136;  In  re  Ferguson,  9  Johns. 
239. 

Air.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  the  supreme  court  of  Wisconsin.  It  was  a 
proceeding  on  nabeas  corpus,  for  the  discharge 
398*]  ^of  one  Edward  Tarble  held  in  the  cus- 
tody of  the  recruiting  officer  of  the  United 
States  as  an  enlisted  soldier,  on  the  alleged 
ground  that  he  was  a  minor  under  the  age  of 
eighteen  years,  and  that  he  enlisted  without 
the  consent  of  his  father. 

The  writ  was  issued  on  the  10th  of  August, 
1869,  by  a  court  commissioner  of  Bane  county, 
Wisconsin,  an  officer  authorized  by  the  laws  of 
that  state  to  issue  the  writ  of  habeas  corpus 
upon  the  petition  of  parties  imprisoned  or  re- 
strained of  their  liberty,  or  of  persons  on  their 
behnlf.  It  was  issued  in  this  case  upon  the 
petition  of  the  father  of  Tarble,  in  which  he 
alleged  that  his  son,  who  had  enlisted  under 
the  name  of  Frank  Brown,  was  confined  and 
restrained  of  his  liberty  by  Lieutenant  Stone, 
of  the  United  States  Army,  in  the  city  of  Madi- 
son, in  that  state  and  county ;  that  the  cause 
of  his  confinement  and  restraint  was  that  he 
had,  <m  the  20th  of  the  preceding  July,  enlisted 
and  been  mustered  into  the  military  service  of 
the  United  States;  that  he  was  under  the  age 
of  eighteen  years  at  the  time  of  such  enlist- 
ment; that  the  same  was  made  without  the 
knowledge,  consent  or  approval  of  the  peti- 
tioner and  was,  therefore,  as  the  petitioner  was 
advised  and  believed,  illegal;  and  that  the  pe- 
titioner was  lawfully  entitled  to  the  custody, 
care  and  sei-vices  of  his  son. 

The  writ  was  directed  to  the  officer  thus 
named,  commanding  him  to  have  Tarble,  to- 
gether with  the  cause  of  his  imprisonment  and 
detention,  before  the  commissioner,  at  the  lat- 
ter's  office  in  the  city  of  Madison,  immediately 
after  the  receipt  of  the  writ. 

The  officer  thereupon  produced  Tarble  be- 
fore the  commissioner,  and  made  a  return  in 
writing  to  the  writ,  protesting  that  the  com- 
missioner had  no  jurisdiction  in  the  premises, 
and  stating  as  the  authority  and  cause  for  the 
detention  of  the  prisoner,  that  he,  the  officer, 
was  a  first  lieutenant  in  the  Army  of  the  Unit- 
ed States,  and  by  a  due  authority  was  detailed 
aa  a  recruiting  officer  at  the  city  of  Madison, 
in  the  state  of  Wisconsin,  and  as  such  officer 
had  the  custody  and  command  of  all  soldiers  re- 
399*]  cruited  for  the  Army  at  that  city;  *that 
on  the  27th  of  July  preceding,  the  prisoner, 
under  the  name  of  Frank  Brown,  was  regularly 
enlisted  as  a  soldier  in  the  Army  of  the  United 
States,  for  the  period  of  five  years  unless  soon- 
er discharged  by  proper  authority;  that  he 
then  duly  took  the  oath  required  in  such  case 
by  the  law  and  the  regulations  of  the  Army,  in 
which  oath  he  declared  that  he  was  of  the  age 
of  twenty-one  years,  and  thereby  procured  Ms 
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enlistment,  and  was  on  the  same  day  duly  mus- 
tered into  the  service  of  the  United  States; 
that  subsequently  he  deserted  the  service,  and 
being  retaken,  was  then  in  custody  and  con- 
finement under  charges  of  desertion,  awaiting 
trial  by  the  proper  military  authority. 

To  this  return  the  petitioner  filed  a  reply, 
denying  on  information  and  belief  that  the 
prisoner  was  ever  duly  or  lawfully  enlisted,  or 
mustered  as  a  soldier  into  the  Army  of  the 
United  States,  or  that  he  had  declared  on  oath 
that  he  was  of  the  age  of  twenty-one  years,  and 
alleging  that  the  prisoner  was,  at  the  time  of 
his  enlistment,  under  the  age  of  eighteen  years^ 
and  on  information  and  belief,  that  he  was  en- 
ticed into  the  enlistment,  which- was  without 
the  knowledge,  consent  or  approval  of  the  peti- 
tioner; that  the  only  oath  taken  by  the  pris- 
oner at  the  time  of  his  enlistment  was  an  oath 
of  allegiance;  and  that  the  petitioner  was  ad- 
vised and  believed  that  the  prisoner  was  not 
and  never  had  been  a  deserter  from  the  mili- 
tary service  of  the  United  States. 

On  the  12th  of  August,  to  which  day  the 
hearing  of  the  petition  was  adjourned,  the 
commissioner  proceeded  to  take  tne  testimony 
of  different  witnesses  produced  before  him, 
which  related  principally  to  the  enlistment  of 
the  prisoner,  the  declaration  which  he  made  as 
to  his  age,  and  the  oath  he  took  at  the  time, 
his  alleged  desertion,  the  charges  against  him^ 
his  actual  age,  and  the  absence  of  any  consent 
to  the  enlistment  on  the  part  of  his  father. 

The  commissioner,  after  argument,  held  that 
the  prisoner  was  illegally  imprisoned  and  de- 
tained by  Lieutenant  Stone,  and  commanded 
that  officer  forthwith  to  discharge  him  from 
custody. 

Afterward,  in  September  of  the  same  year, 
that  officer  'applied  to  the  supreme  court  [*400 
of  the  state  for  a  certiorari,  setting  forth  in  his 
application  the  proceedings  before  the  commis- 
sioner and  his  rulings  thereon.  The  certiorari 
was  allowed,  and  in  obedience  to  it  the  pro- 
ceedings had  before  the  commissioner  were  re- 
turned to  the  supreme  court.  These  proceed- 
ings consisted  of  the  petition  for  the  writ,  the 
return  of  the  officer,  the  reply  of  the  petitioner, 
and  the  testimony,  documentary  and  parol, 
produced  before  the  commissioner. 

Upon  these  proceedings  the  case  was  duly 
argued  before  the  supreme  court,  and  in  April, 
1870,  that  tribunal  pronounced  its  judgment, 
affirming  the  order  of  the  commissioner,  dis- 
charging the  prisoner.  This  judgment  is  now 
before  us  for  examination. 

The  important  question  is  presented  by  this 
case,  whether  *a  state  court  commissioner  [*402 
has  jurisdiction,  upon  habeas  corpus,  to  inquire 
into  the  validity  of  the  enlistment  of  soldiers  in- 
to the  military  service  of  the  United  States,  and 
to  discharge  them  from  such  service  when,  in 
his  judgment,  their  enlistment  has  not  been 
made  in  conformity  with  the  laws  of  the  United 
States.  The  question  presented  may  be  more 
generally  stated  thus:  whether  any  judicial 
officer  of  a  state  has  jurisdiction  to  issue  a  writ 
of  habeas  corpus,  or  to  continue  proceedings 
under  the  writ  when  issued,  for  the  discharge  of 
a  person  held  under  the  authority,  or  claim  and 
color  of  the  authority  of  the  United  States,  by 
an  officer  of  that  government.  For  it  is  evident, 
if  such  jurisdiction  may  be  exercised  by  any 
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judicial  officer  of  a  state,  it  may  be  exercised 
by  the  court  commissioner  within  the  county 
for  which  he  is  appointed;  and  if  it  may  be  ex- 
ercised with  reference  to  soldiers  detained  in 
the  military  service  of  the  United  States,  whose 
enlistment  is  alleged  to  have  been  illegally 
made,  it  may  be  exercised  with  reference  to 
persons  employed  in  any  other  department  of 
the  public  service  when  their  illegal  detention 
is  asserted.  It  may  be  exercised  in  all  cases 
where  parties  are  held  under  the  authority  of 
the  United  States,  whenever  the  invalidity  of 
the  exercise  of  that  authority  is  affirmed.  The 
jurisdiction,  if  it  exist  at  all,  can  only  be  lim- 
ited in  its  application  by  the  legislative  power 
of  the  state.  It  may  even  reach  the  parties  im- 
prisoned under  sentence  of  the  national  courts, 
after  regular  indictment,  trial  and  conviction, 
for  offenses  against  the  laws  of  the  United 
States.  As  we  read  the  opinion  of  the  supreme 
court  of  Wisconsin  in  tnis  case,  this  is  the 
claim  of  authority  asserted  ^  that  tribunal  for 
itself  and  for  the  judicial  officers  of  that  state. 
It  does,  indeed,  disclaim  any  right  of  either  to 
interfere  with  parties  in  custody,  under  judicial 
sentence,  when  the  national  court  pronoimcing 
sentence  had  jurisdiction  to  try  and  punish  the 
offenders;  but  it  asserts,  at  the  same  time,  for 
itself  and  for  each  of  those  officers,  the  right  to 
determine,  upon  habeas  corpus,  in  all  cases, 
whether  that  court  ever  had  such  jurisdiction. 
In  the  case  of  Booths  which  subsequently  came 
403*]  before  this  court,  *it  not  only  sustained 
the  action  of  one  of  its  justices  in  discharging  a 
prisoner  held  in  custody  by  a  marshal  of  the 
United  States,  under  a  warrant  of  commitment 
for  an  offense  against  the  laws  of  the  United 
States  issued  by  a  commissioner  of  the  Unitea 
States,  but  it  discharged  the  same  prisoner 
when  subsequently  confined  under  sentence  of 
the  district  court  of  the  United  States  for  the 
Bame  offense,  after  indictment,  trial,  and  con- 
viction, on  the  ground  that,  in  its  judgment,  the 
act  of  Congress  creating  the  offense  was  uncon- 
stitutional; and  in  order  that  its  decision  in 
that  respect  should  be  final  and  conclusive,  di- 
rected its  clerk  to  refuse  obedience  to  the  writ 
of  error  Issued  by  this  court  under  the  act  of 
Congress,  to  bring  up  the  decision  for  review. 

It  is  evident,  as  said  by  this  court  when  the 
case  of  Booth  was  finally  brought  before  it,  if 
the  power  asserted  by  that  state  court  existed, 
no  offense  against  the  laws  of  the  United  States 
could  be  punished  by  their  own  tribimals,  with- 
out the  permission  and  according  to  the  judg- 
ment of  the  courts  of  the  state  in  which  the 
parties  happen  to  be  imprisoned;  that  if  that 
po^wer  existed  in  that  state  court,  it  belonirod 
equally  to  every  other  state  court  in  the  Union 
where  a  prisoner  was  within  its  territorial  lim- 
its; and,  as  the  different  state  courts  could  not 
always  agree,  it  would  often  happen  that  an 
act,  which  was  admitted  to  be  an  offense  and 
justly  punishable  in  one  state,  would  be  re- 
garded as  innocent,  and  even  praiseworthy  in 
another,  and  no  one  could  suppose  that  a  gov- 
ernment, which  had  hitherto  lasted  for  seventy 
years  "enforcing  its  laws  by  its  own  tribunals, 
and  preserving  the  union  of  the  states,  could 
have  lasted  a  single  year,  or  fulfilled  the  trusts 
committed  to  it,  if  offenses  against  its  laws 
could  not  have  been  punished  without  the  con- 
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sent  of  the  state  in  which  the  culprit  was 
found." 

The  decision  of  this  court  in  the  two  cases 
which  grew  out  of  the  arrest  of  Booth,  that  of 
AUeman  v.  Booth,  21  How.  506,  16  L.  ed.  169, 
and  that  of  The  United  States  v.  Booth,  21  How. 
506,  16  L.  ed.  169,  disposes  alike  of  the  claim 
of  *  jurisdiction  by  a  state  court,  or  by  a  [*404 
state  judge,  to  interfere  with  the  authority  of 
the  United  States,  whether  that  authority  be 
exercised  by  a  Federal  officer  or  be  exercised  by  a 
Federal  tribunal.  In  the  first  of  these  cases 
Booth  had  been  arrested  and  committed  to  the 
custody  of  a  marshal  of  the  United  States  by  a 
commissioner  appointed  by  the  district  court 
of  the  United  States,  upon  a  charge  of  having 
aided  and  abetted  the  escape  of  a  fugitive  slave. 
While  thus  in  custody,  a  justice  of  the  supreme 
court  of  Wisconsin  issued  a  writ  of  habeas  cor- 
pus directed  to  the  marshal,  requiring  him  to 
produce  the  body  of  Booth  with  the  cause  of  his 
imprisonment.  The  marshal  made  a  return, 
stating  that  he  held  the  prisoner  upon  the  war- 
rant of  the  commissioner,  a  copy  of  which  he 
annexed  to  and  returned  with  the  writ.  To 
this  return  Booth  demurred  as  insufficient  in 
law  to  justify  his  detention,  and,  upon  the  hear- 
ing which  followed,  the  justice  held  his  deten- 
tion illegal  and  ordered  his  discharge.  The 
marshal  thereupon  applied  for  and  obtained  a 
certiorari,  and  had  the  proceedings  removed  to 
the  supreme  court  of  the  state,  where,  after  ar- 
gument, the  order  of  the  justice  discharging  the 
prisoner  from  custody  was  affirmed.  The  de- 
cision proceeded  upon  the  ground  that  the  act 
of  Congress  respecting  fugitive  slaves  was  un- 
constitutional and  void. 

In  the  second  case,  Booth  had  been  indicted 
for  the  offense  with  which  he  was  charged  be- 
fore the  commissioner,  and  from  which  the 
state  judge  had  discharged  him,  and  had  been 
tried  and  convicted  in  the  district  court  of  the 
United  States  for  the  district  of  Wisconsin, 
and  been  sentenced  to  pay  a  fine  of  a  thousand 
dollars,  and  to  be  imprisoned  for  one  month. 
Whilst  in  imprisonment,  in  execution  of  this 
sentence,  application  was  made  by  Booth  to  the 
supreme  court  of  the  state,  for  a  writ  of  ha- 
beas corpus,  alleging  in  his  application  that 
his  imprisonment  was  illegal,  by  reason  of  the 
unconstitutionality  of  the  fugitive  slave  law, 
and  that  the  district  court  had  no  jurisdictiou 
to  try  or  pimish  him  for  the  matter  charged 
against  him.  The  court  granted  the  applica- 
tion, and  issued  the  writ,  to  which  the  sheriff  to 
whom  the  prisoner  had  been  committed  by  the 
marshal,  returned  that  he  *held  the  pris-  [*405 
oner  by  virtue  of  the  proceedings  and  sentence  of 
the  district  court,  a  copy  of  which  was  annexed 
to  his  return.  Upon  demurrer  to  this  return,  the 
court  adiudged  the  imprisonment  of  Bootli  to 
be  illegal,  and  ordered  him  to  be  discharged 
from  custody,  and  he  was  accordingly  set  at 
liberty. 

For  a  review  in  this  court  of  the  judgments 
in  both  of  these  cases,  writs  of  error  were  prose- 
cuted. No  return,  however,  was  made  to  the 
writs,  the  clerk  of  the  supreme  court  of  Wis- 
consin having  been  directed  by  that  court  to 
refuse  obedience  to  them ;  but  copies  of  the  rec- 
ords were  filed  by  the  Attorney  General,  and* 
it  was  ordered  by  this  court  that  they  should 
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be  received  with  the  same  effect  and  legal  oper- 
ation as  if  returned  by  the  clerk.  The  cases 
were  afterwards  heard  and  considered  together, 
and  the  decision  of  both  was  announced  in  the 
same  opinion.  In  that  opinion,  the  Chief  Jus- 
tice details  the  facts  of  the  two  cases  at  length, 
and  comments  upon  the  character  of  the  juris- 
diction asserted  by  the  state  judge  and  the  state 
court;  by  the  state  judge  to  supervise  and  an- 
nul the  proceedings  of  a  commissioner  of  the 
United  States,  and  to  discharge  a  prisoner  com- 
mitted by  him  for  an  offense  against  the  laws 
of  the  United  States;  and  by  the  state  court  to 
supervise  and  annul  the  proceedings  and  judg- 
ment of  a  district  court  of  the  United  States, 
and  to  discharge  a  prisoner  who  had  been  in- 
dicted, tried,  and  found  guilty  of  an  offense 
against  the  laws  of  the  United  States  and  sen- 
tenced to  imprisonment  by  that  court. 

And  in  answer  to  this  assumption  of  judicial 
power  by  the  judges  and  by  the  supreme  court 
of  Wisconsin  thus  made,  the  Chief  Justice  said 
as  follows:  If  they  "possess  the  jurisdiction 
■they  claim,  they  must  derive  it  either  from  the 
United  States  or  the  state.  It  certainly  has 
not  been  conferred  on  them  by  the  United 
States;  and  it  is  equally  clear  it  was  not  in  the 
power  of  the  state  to  confer  it,  even  if  it  had  at- 
tempted to  do  so;  for  no  state  can  authorize 
one  of  its  judges  or  courts  to  exercise  judicial 
power,  by  habeas  corpus  or  otherwise,  within 
the  jurisdiction  of  another  and  independent 
government.  And  although  the  state  of  Wis- 
406*]  consin  *i8  sovereign  within  its  territorial 
limits  to  a  certain  extent,  yet  that  sovereignty 
is  limited  and  restricted  by  the  Constitution  of 
the  United  States.  And  the  powers  of  the  gen- 
eral government  and  of  the  state,  although  both 
^xist,  and  are  exercised  within  the  same  terri- 
torial limits,  are  yet  separate  and  distinct  sov- 
ereignties, acting  separately  and  independently 
of  each  other,  within  their  respective  sphei'es. 
And  the  sphere  of  action  appropriated  to  the 
United  States  is  as  far  beyond  the  reach  of  the 
judicial  process  issued  by  a  state  judge  or  a 
state  court,  as  if  the  line  of  division  was  traced 
by  landmarks  and  monuments  visible  to  the  eye. 
And  the  state  of  Wisconsin  had  no  more  power 
to  authorize  these  proceedings  of  its  judges  and 
•courts,  than  it  would  have  had  if  the  prisoner 
had  been  confined  in  Michigan,  or  in  any  other 
state  of  the  Union,  for  an  offense  against  the 
laws  of  the  state  in  which  he  was  imprisoned." 

It  is  in  the  consideration  of  this  distinct  and 
independent  character  of  the  government  of  the 
United  States,  from  that  of  the  government  of 
the  several  states,  that  the  solution  of  the  ques- 
tion presented  in  this  case  and  in  similar  cases 
must  be  found.  There  are  within  the  territorial 
limits  of  each  state  two  governments  restricted 
in  their  spheres  of  action,  but  independent  of 
^ach  other,  and* supreme  within  their  respective 
spheres.  Each  has  its  separate  departments; 
each  has  its  distinct  laws,  and  each  has  its  own 
tribunals  for  their  enforcement.  Neither  gov- 
•emment  can  intrude  within  the  jurisdiction,  or 
authorize  any  interference  therein' by  its  judi- 
cial ofTicers  with  the  action  of  the  other.  The 
two  governments  in  each  state  stand  in  tlieir 
respective  spheres  of  action  in  the  same  inde- 
pendent relation  to  each  other,  except  in  one 
-particular,  that  they  would  if  their  authority 
embraced  distinct  territories.  That  particular 
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consists  in  the  supremacy  of  the  authority  of 
the  United  States  when  any  conflict  arises  be- 
tween the  two  governments.  The  Constitution 
and  the  laws  passed  in  pursuance  of  it,  are  de- 
clared by  the  Constitution  itself  to  be  the  su- 
preme law  of  the  land,  and  the  judges  of  every 
state  are  bound  thereby,  "anything  in  the  Con- 
stitution or  laws  of  any  state  to  the  contrary 
notwithstanding."  *  Whenever,  therefore  [*407 
any  conflict  arises  between  the  enactments  of 
the  two  sovereignties,  or  in  the  enforcement  of 
their  asserted  authorities,  those  of  the  national 
government  must  have  supremacy  imtil  the 
validity  of  the  different  enactments  and  authori- 
ties can  be  finally  determined  by  the  tribunals  of 
the  United  States.  This  temporary  supremacy, 
until  judicial  decision  by  the  national  tribu- 
nals, and  the  ultimate  determination  of  the 
conflict  by  such  decision,  are  essential  to  the 
preservation  of  order  and  peace,  and  the  avoid- 
ance of  forcible  collision  between  the  two  gov- 
ernments." "The  Constitution,"  as  said  by  Mr. 
Chief  Justice  Taney,  "was  not  framed  merely 
to  guard  the  states  against  danger  from  abroad, 
but  ^chiefly  to  secure  union  and  harmony  at 
home ;  and  to  accomplish  this  end  it  was  deemed 
necessary,  when  the  Constitution  was  framed, 
that  many  of  the  rights  of  sovereignty  which 
the  states  then  possessed  should  be  ceded  to  the 
general  government;  and  that  in  the  sphere  of 
action  assigned  to  it,  it  should  be  supreme  and 
strong  enough  to  execute  its  own  laws  by  its 
own  tribunals,  without  interruption  from  a 
state,  or  from  state  authorities."  And  the  ju- 
dicial power  conferred  extends  to  all  cases  aris- 
ing under  the  Constitution,  and  thus  embraces 
every  legislative  act  of  Congress,  whether 
passed  in  pursuance  of  it,  or  in  disregard  of  its 
provisions.  Tlie  Constitution  is  under  the  view 
of  the  tribunals  of  the  United  States  when  any 
act  of  Congress  is  brought  before  them  for  con- 
sideration. 

Such  being  the  distinct  and  independent  char- 
acter of  the  two  governments,  within  their  re- 
spective splieres  of  action,  it  follows  that  nei- 
ther can  intrude  with  its  judicial  process  into 
the  domain  of  the  other,  except  so  far  as  such 
intrusion  may  be  necessary  on  the  part  of  the 
national  government  to  preserve  its  rightful 
supremacy  in  cases  of  conflict  of  authority. 
In  their  laws  and  mode  of  enforcement  neither 
is  responsible  to  the  other.  How  their  respect- 
ive laws  shall  be  enacted;  how  they  shall  be 
carried  into  execution;  and  in  what  tribunals, 
or  by  what  officers;  and  how  much  discretion, 
or  whether  any  at  all,  shall  be  vested  in  their 
officers,  *are  matters  subject  to  their  [*408 
own  control,  and  in  the  regulation  of  which 
neither  can  interfere  with  the  other. 

Now,  among  the  powers  assigned  to  the  na- 
tional government,  is  the  power  "to  raise  and 
support  armies,"  and  the  power  "to  provide  for 
the  government  and  regulation  of  the  land  and 
naval  forces."  The  execution  of  these  powers 
falls  within  the  line  of  its  duties;  and  its  con- 
trol over  the  subject  is  plenary  and  exclusive. 
It  can  determine,  without  question  from  any 
state  authority,  how  the  armies  shall  be  raised ; 
whether  by  voluntary  enlistment  or  forced 
draft*:  the  age  at  which  the  soldier  shall  be  re- 
ceived, and  the  period  for  which  he  shall  be 
taken ;  the  compensation  lie  shall  be  allowed, 
and  the  service  to  which  he  shall  be  assi'vned. 
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And  it  can  provide  the  grilles  for  the  government 
and  regulation  of  the  forces  after  they  are 
raised,  detine  what  shall  constitute  military 
offenses*  and  prescribe  their  punishment.  No 
interference  with  the  execution  of  this  power 
of  the  national  government  in  the  formation, 
organization,  and  government  of  its  armies  by 
any  state  officials  could  be  permitted  without 
greatly  impairing  the  efficiency,  if  it  did  not 
utterly  destroy,  this  branch  of  the  public  serv- 
ice. Probably  in  every  coimty  and  city  in  the 
several  states  there  are  one  or  more  officers  au- 
thorized by  law  to  issue  writs  of  habeas  corpus, 
on  behalf  of  persons  alleged  to  be  illegally  re- 
strained of  their  liberty;  and  if  soldiers  could 
be  taken  from  the  Army  of  the  United  States, 
and  the  validity  of  their  enlistment  inquired 
into  by  any  one  of  these  officers,  such  proceed- 
ing could  be  taken  by  all  of  them,  and  no  move- 
ment could  be  made  by  the  national  troops 
without  their  commanders  being  subjected  to 
ronstant  annovance  and  embarrassment  from 
this  source.  The  experience  of  the  late  Rebel- 
lion has  shown  us  that,  in  times  of  great  popu- 
lar excitement,  there  may  be  found  in  every 
state  large  numbers  ready  and  anxious  to  em- 
barrass the  operations  of  the  government  and 
easily  persuaaed  to  believe  every  step,  taken 
for  the  enforcement  of  its  authority,  illegal  and 
void.  Power  to  issue  writs  of  habeas  corpus 
for  the  discharge  of  soldiers  in  the  military 
service,  in  the  hands  of  parties  thus  disposed, 
409*]  might  be  used,  and  often  would  be  •used, 
to  the  great  detriment  of  the  public  service.  In 
many  exigencies  the  measure  of  the  national 
government  might  in  this  way  be  entirely  bereft 
of  their  efficacy  and  value.  An  appeal  in  such 
cases  to  tliis  court,  to  correct  the  erroneous  ac- 
tion of  these  officers  would  afford  no  adequate 
remedy.  Proceedings  on  habeas  corpus  are  sum- 
mary, and  the  delay  incident  to  bringing  the 
decision  of  a  state  officer,  through  the  highest 
tribunal  of  the  state,  to  this  court  for  review, 
would  necessarily  occupy  years,  and  in  the  mean- 
time, where  the  soldier  was  discharged,  the  mis- 
chief A'ould  oe  accomplished.  It  is  manifest 
that  the  powers  of  the  national  government 
could  not  be  exercised  with  energy  and  efficiency 
at  all  times,  if  its  acts  could  be  interfered  with 
and  controlled  for  any  period  by  officers  or  tri- 
bunals of  another  sovereignty. 

It  is  true  similar  embarrassment  might  some- 
times be  occasioned,  though  in  a  less  degree,  by 
the  exercise  of  the  authority  to  issue  the  writ 
possessed  by  judicial  officers  of  the  United 
States,  but  the  ability  to  provide  a  speedy  rem- 
edy for.  any  inconvenience  following  from  this 
source  would  always  exist  with  the  national 
legislature. 

State  judges  and  state  courts,  authorized  by 
laws  of  their  states  to  issue  writs  of  habeas 
corpus,  have,  undoubtedly,  a  right  to  issue  the 
writ  in  any  case  where  a  party  is  alleged  to  be 
illegally  confined  within  their  limits,  unless  it 
appear  upon  his  application  that  he  is  confined 
under  the  authority,  or  claim  and  color  of  the 
autaority,  of  the  United  States,  by  an  officer  of 
that  government.  If  such  fact  appear  upon 
the  application,  the  writ  should  be  refused.  It 
it  do  not  appear,  the  judge  or  court  issuing  the 
writ  has  a  right  to  inquire  into  the  cause  of 
imprisonment,  and  ascertain  by  what  authority 
the  nerson  is  held  within  the  limits  of  the 
13  Wall.  U.  S.,  Book  20. 


state;  and  it  is  the  duty  of  the  marshal,  or 
other  officer  having  the  custody  of  the  prisoner, 
to  give,  by  a  proper  return,  information  in  thiu 
respect.  His  return  should  be  sufficient,  in  its 
detail  of  facts,  to  show  distinctly .  that  the  im- 
prisonment is  under  the  authority  or  claim  and 
color  of  the  authority  of  the  United  States,  and 
to  exclude  the  suspicion  of  imposition  •or  [•410 
oppression  on  his  part.  Andthe  process  or  order, 
under  which  the  prisoner  is  held,  should  be  pro- 
duced with  the  return,  and  submitted  to  in- 
spection, in  order  that  the  court  or  judge  issu- 
ing the  writ  may  see  that  the  prisoner  is  held 
by  the  officer,  in  good  faith,  under  the  authority 
or  claim  and  color  of  the  authority  of  the 
United  States,  and  not  under  the  mere  pretense 
of  having  such  authority. 

This  right  to  inquire  by  process  of  habeas 
corpus,  and  the  duty  of  the  officer  to  make  a 
retym  "grows  necessarily,'*  says  Mr.  Chief  Jus- 
tice Taney,  "out  of  the  complex  character  of  our 
government  and  the  existence  of  two  distinct 
and  separate  sovereignties  within  the  same  ter- 
ritorial space,  each  of  them  restricted  in  its 
power,  and  each  within  its  sphere  of  action, 
prescribed  by  the  Constitution  of  the  Unitea 
States,  independent  of  the  other.  But,  after 
the  return  is  made,  and  the  state  judge  or  court 
judicially  apprised  that  the  party  is  in  custody 
under  the  authority  of  the  United  States,  they 
can  proceed  no  further.  They  then  know  thai 
the  prisoner  is  within  the  dominion  and  juris- 
diction of  another  government,  and  that  neither 
the  writ  of  habeas  corpus  nor  any  other  proc- 
ess issued  under  state  authority  can  pads  over 
the  line  of  division  between  the  two  sovereign- 
ties. He  is  then  within  the  dominion  and  ex- 
clusive jurisdiction  of  the  United  States.  If 
he  has  committed  an  offense  against  their  laws, 
their  tribunals  alone  can  pimish  him.  If  he  is 
wrongfully  imprisoned,  their  judicial  tribunals 
can  release  him  and  afford  him  redress." 

Some  attempt  has  been  made  in  adjudica- 
tions, to  which  our  attention  has  been  called, 
to  limit  the  decision  of  this  court  in  Ahlemwn 
V.  Booth,  21  How.  506,  16  L.  ed.  169,  and  The 
Unxted  States  v.  Booth,  21  How.  506,  16  L.  ed. 
160.  to  cases  where  a  prisoner  is  held  in  cus- 
tody imder  undisputed  lawful  authority  of  the 
United  States  as  distinguished  from  his  im- 
prisonment under  claim  and  color  of  such  au- 
thority. But  it  is  evident  that  the  decision 
does  not  admit  of  any  sucn  limitation.  It 
would  have  been  unnecessary  to  enforce,  by  any 
extended  reasoning,  such  as  the  Chief  Justi(^ 
uses,  the  position  that  when  it  appeared  to  the 
judge  or  officer  issuing  the  writ,  that  the  pris- 
oner was  held  under  undisputed  •lawful  [•411 
authority,  he  should  proceed  no  further.  No 
Federal  judge  even,  could,  in  such  case,  release 
the  party  from  imprisonment,  except  upon  bail 
when  that  was  allowable.  The  detention  being 
by  admitted  lawful  authority,  no  judge  could  set 
the  prisoner  at  liberty,  except  in  that  way,  at 
any  stage  of  the  proceeding.  All  that  is  meant  by 
the  language  used  is,  that  the  state  judge  or 
state  court  should  proceed  no  further  when  it 
appears,  from  the  application  of  the  party,  or 
the  return  made,  that  the  prisoner  is  held  by  an 
officer  of  the  United  States  under  what,  in 
truth,  puri)orts  to  be  the  authority  of  the  Unit- 
ed States;  that  is,  an  authority  the  validity  of 
which  is  to  be  determined  by  the  Constitution 
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and  lawn  of  the  United  States.  If  a  party  thus 
held  be  illegally  imprisoned,  it  is  for  the  courts 
or  judicial  officers  of  the  United  States,  and 
those  courts  or  officers  alone,  to  grant  him  re- 
lease. 

This  limitation  upon  the  power  of  state  tri- 
bunals and  state  officers  furnishes  no  just 
ground  to  apprehend  that  the  liberty  of  the 
citizen  will  thereby  be  endangered.  The 
United  States  are  as  much  interested  in  protect- 
ing the  citizen  from  illegal  restraint  under  their 
authority,  as  the  several  states  are  to  protect 
liim  from  the  like  restraint  under  their  author- 
ity, and  are  no  more  likely  to  tolerate  any 
oppression.  Their  courts  and  judicial  officers 
are  dothed  with  the  power  to  issue  the  writ  of 
habeas  corpus  in  all  cases,  where  a  party  is 
illegally  restrained  of  his  liberty  by  an  officer 
of  the  United  States,  whether  such  illegality 
consist  in  the  character  of  the  process,  the  au- 
thority of  the  officer,  or  the  invalidity  of  the 
law  under  which  he  is  held.  And  there  is  no 
just  reason  to  believe  that  they  will  exhibit 
any  hesitation  to  exert  their  power,  when  it  is 
properly  invoked.  Certainly,  there  can  be 
no  groiiid  for  supposing  that  their  action  will 
be  less  prompt  ana  efficient  in  such  cases  than 
would  be  that  of  state  tribunals  and  state  offi- 
cers. Heavey  v.  Seymour^  3  Cliff.  439;  In  the 
Matter  of  heeler.  Hemp.  306. 

It  follows,  from  the  views  we  have  expressed 
that  the  court  commissioner  of  Dane  county 
412*]  was  without  jurisdiction  to  *issue  the 
writ  of  habeas  corpus  for  the  discharge  of  the 
prisoner  in  this  case,  it  appearing,  upon  the  ap- 
plication presented  to  him  for  the  writ,  that  the 
prisoner  was  held  by  an  officer  of  the  United 
States,  under  claim  and  color  of  the  authority  of 
the  United  States,  as  an  enlisted  soldier  mus- 
tered into  the  military  service  of  the  national 
government ;  and  the  same  information  was  im- 
parted to  the  commissioner  by  the  return  of 
the  officer.  The  commissioner  was,  both  by  the 
application  for  the  writ  and  the  return  to  it, 
apprised  that  the  prisoner  was  within  the  do- 
minion and  jurisdiction  of  another  government, 
and  that  no  writ  of  habeas  corpus  issued  by 
him  could  pass  over  the  line  which  divided  the 
two  sovereignties. 

The  conclusion  we  have  reached  renders  ii 
unnecessary  to  consider  how  far  the  declaration 
of  the  prisoner  as  to  his  age,  in  the  oath  of 
enlistment,  is  to  be  deemed  conclusive  evidence 
m  that  point  on  the  return  to  the  writ. 

The  judgment  of  the  Supreme  Court  of  Wis- 
xmein  must  he  reversed,  and  it  ie  so  ordered. 

Mr.  Chief  Justice  Cl&ase,  dissenting: 
I  cannot  concur  in  the  opinion  just  read.  I 
have  no  doubt  of  the  right  of  a  state  court  to 
inquire  into  the  jurisdiction  of  a  Federal  court 
upon  habeas  corpus,  and  to  discharge  when  sat- 
isfied that  the  petitioner  for  the  writ  is  re- 
strained of  liberty  by  the  sentence  of  a  court 
without  jurisdiction.  If  it  errs  in  deciding  the 
question  of  jurisdiction,  the  error  must  be  cor- 
rected in  the  mode  prescribed  by  the  25th  sec- 
tion of  the  judiciary  act;  not  by  denial  of  the 
right  to  make  inquiry. 

I  have  still  less  doubt,  if  possible,  that  a  writ 
of  habeas  corpus  may  issue  from  a  state  court 
to  inquire  into  the  validity  of  imprisonment  or 
detention,  without  the  sentence  of  any  court 
1K)S 


whatever,  by  an  officer  of  the  United  States. 
The  state  court  may  err ;  and  if  it  does,  the  er- 
ror may  be  corrected  here.  The  mode  has  been 
prescribed  and  should  be  followed. 

To  deny  the  right  of  state  courts  to  issue  the 
writ,  or,  what  amounts  to  the  same  thing,  to 
concede  the  right  to  *issue  and  to  deny  [*413 
the  right  to  adjudicate,  is  to  deny  the  right  to 
protect  the  citi/en  by  habeas  corpus  against  ar- 
bitrary imprisonment  in  a  large  class  of  cases, 
and,  I  am  thoroughly  persuaded,  was  never 
within  the  contemplation  of  the  convention 
which  framed  or  the  people  who  adopted  the 
Constitution.  That  instrument  expressly  de- 
clares that  "the  privilege  of  the  writ  of  habeas 
Oorpus  shall  not  be  suspended,  unless  when,  in 
case  of  rebellion  or  invasion,  the  public  safety 
may  require  it.' 


M 


UNITED  STATES,  Appt^ 

V, 

THE  HEIRS  OF  JUAN  BAUTISTA  VIGIL, 

Deceased,  et  al, 

(See  8.  C.  13  Wall.  449-46](.) 

Mexican  lands,  rules  for  their  disposal — power 
of  governors,  and  of  the  departmental  aatem 
bly — invalid  grant, 

1.  The  only  laws  In  force  in  the  territories  of 
Mexico  for  the  disposition  of  the  public  lands  with 
the  exception  of  those  relating  to  missions  and 
towns,  are  the  act  of  the  Mexican  Coosress  of 
1824,  and  the  Reffulations  of  1828. 

2.  The  power  to  cede  public  lands  depended  en- 
tirely on  the  uses  to  which  tbey  were  to  be  pat* 
which  were  cyltivatlon  or  settlement 

3.  The  legal  right  to  dispose  of  them  for  other 
objects  was  withdrawn  from  the  local  authorities, 
and  rested  alone  with  the  supreme  government. 

4.  These  regulations  conferred  on  the  governors 
of  the  territories  the  autborlty  to  grunt  vacant 
lands,  and  did  not  delegate  it  to  the  departmental 
assembly. 

5.  Where  a  grant  was  the  sole  act  of  the  as- 
sembly, and  bad  not  tbe  governor's  recommenda- 
tion In  its  favor.  It  was  Invalid. 

[No.   40.] 
Argued  Feb.  IS,  1872.    Decided  Mar,  4,  1872. 

APPEAL  from  the  Supreme  Court 'for  the 
Territory  of  New  Mexico. 

This  is  an  appeal  by  the  United  States  from 
the  judgment  of  the  supreme  court  of  the  ter- 
ritory of  New  Mexico,  confirming  the  land  claim 
of  the  petitioners  in  that  court.,  filed  under  the 
provisions  of  the  6th  section  of  the  act  of  Con- 
gress of  June  21,  1860,  Laws  of  1859  and  1860, 
p.  72. 

Under  the  provisions  of  §  8  of  an  act  of  Con- 
gress dated  July  22.  18.54  (I  Brightlv.  Disr. 
U.  S.  L.  p.  576,  5  642),  this  claim  was  first  pre- 
sented by  the  claimants  May  23,  1859,  to  the 
surveyor  general  of  New  Mexico,  for  examina- 
tion and  report  to  Congress  on  its  validity. 
After  a  full  examination,  it  was  rejected  by  him 
August  29,  1859,  mainly  on  the  ground  that 
the  grant  having  been  conditional  and  none  of 
the  conditions  having  been  performed  by  the 
grantees,  the  grant  was  invalid  as  a  claim 
against  the  United  States. 

From  this  decision  the  claimants  appealed  to 
Congress,  and.  subsequently,  under  the  provi- 
sions of  the  5th  section  of  the  act  of  June  21, 
I860,  Juan  B.  Vigil  and  those  claiming  under 
him  were  authorized  to  bring  suit  against  the 
United  States  in  the  supreme  court  of  the  ter- 
ritory of  New  Mexico,  within  two  years  from 
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the  passage  of  that  act.  The  present  suit  was  1 
instituted  within  that  time  in  that  court,  by  I 
a  petition  filed  Oct.  25,  I860. 

In  that  court,  Jan.  25,  1867,  a  judgment  was 
rendered  by  it  confirming  the  claim  of  the  peti- 
tioners. The  United  States  appealed.  On  a 
motion  made  l>y  the  appellees  at  the  beginning 
of  December  term,  1870,  to  dismiss  this  appeal 
on  the  ground  that  it  had  not  been  taken  in 
time,  this  court  refused  to  dismiss  the  appeal, 
holding  that  it  was  well  taken  and  in  time. 

United  States  v.  Vigil,  10  Wall.  423,  19  L. 
eel.  vo4. 

The  case  is  further  stated  by  the  court. 

Messrs.  B.  H.  Bristow,  Solicitor  Oen,,  and 
Jol&]&  A.  \irills,  special  coimsel,  for  appellant : 

The  judgment  ought  to  be  reversed: 

1.  Because  the  pretended  land  grant  relied 
upon  in  this  case  was  made  by  the  department- 
al assembly  of  New  Mexico,  not  only  without 
authority  of  Mexican  law,  but  contrary  to  the 
established  forms  of  said  law  for  making 
grants  of  national  public  land. 

2.  Because,  supposing  the  grant  to  have  been 
legally  made,  its  existence  was  not  legally 
proved  in  the  court  below  by  the  necessary  and 
mdispenscU)le  Mexican  record  and  archive  evi- 
dence of  the  grant  and  because,  on  the  con- 
trary, the  only  written  evidence  of  its  exist- 
ence which  was  offered  by  the  claimants,  admit- 
ted by  the  court  and  objected  to  by  the  appel- 
lants, was  produced  from  the  private  posses- 
sion of  the  claimants  themselves,  authenticated 
only  by  oral  evidence  as  to  the  genuineness  of 
the  handwriting  and  of  the  signatures  to  the 
papers. 

3.  Because  there  is  both  intrinsic  and  ex- 
trinsic evidence  of  fraud  in  the  title  papers. 

4.  Because,  the  grant  being  conditional,  and 
the  right  to  a  confirmation  of  it  against  Mex- 
ico or  the  United  States  being  merely  equi- 
table, the  claimants  have  no  equity  from  want 
of  consideration  arising  out  of  a  total  failure 
to  perform  the  conditions  of  the  grant,  either 
before  or  since  the  transfer  of  the  sovereignty 
in  New  Mteico  to  the  United  States. 

5.  Because  assuming  the  authority  from  the 
governor  to  the  judge  to  make  it,  and  the  doc- 
ument dated  Sept.  16,  1846,  containing  the  order 
based  upon  it,  all  to  be  genuine  and  legally 
proved,  the  order  suspending  the  obligation  of 
the  grantees  to  perform  the  conditions  of  the 
grant  was  inoperative  and  void:  (1)  Because 
the  authority  to  make  it  must  have  been  given 
and  executed  afl^r  the  said  Sept.  16,  1846;  and 

(2)  because  at  that  time,  neither  the  Mexican 
nor  the  American'  governor  nor  the  judge  could 
legally  make  en*  execute :  ( 1 )  Because  the  sov- 
ereignty of  Mexico  in  New  Mexico  over  its  pub- 
lic lands  had  ceased  Aug.  22,  1846,  by  the  proc- 
lamation of  General  Kearney  nearly  a  month 
before;  and  (2)  because  the  laws  of  the  United 
States  conferred  no  such  authority  on  either  of 
those  officers. 

United  States  v.  Vallejo,  1  Black,  541,  17  L. 
ed.  232. 

The  law  of  1824  and  the  Regulations  of  1828 
are  the  only  laws  of  New  Mexico  on  the  sub- 
ject of  granting  public  lands  in  the  territory, 
excepting  those  regulating  towns  and  missions, 
and  the  authority  of  the  governors  and  other 
olf  cers  is  defined  by  them. 

1  Black,  541,  554,  17  L.  ed.  232,  234,  Nelson, 
13  Wall. 


J.;  see,  also,  U,  S.  v.  Workman,  I  Wall.  761, 
17  L.  ed.  710;  U,  8,  v.  Cambuston,  20  How.  63, 
15  L.  ed.  830. 

The  Organic  Bases  of  June  13,  1853,  con- 
ferred no  new  authority  upon  the  departmental 
assemblv  of  New  Mexico,  in  the  matter  d 
national  grants  to  the  national  public  lands; 
but  grante  of  such  lands  within  said  depart- 
ment were  to  be  governed  under  that  Constitu- 
tion and  as  they  had  been  before,  viz.:  by  the 
colonization  law  of  1824  and  the  Regulations 
of  1828.  It  was  so  ruled  in  U.  S.  v.  Workman, 
supra,  and  U.  S,  v.  Jones,  1  Wall.  766,  17  L. 
ed.  712. 

It  is  clear  that  this  grant  was  made,  not 
only  without  authority  of  law,  but  contrary  to 
the  forms  prescribed  by  those  laws. 

1.  The  consideration  of  the  grant  was  illegal. 
The  law  of  Aug.  28,  1824,  commonly  called 

the  colonization  law  of  1824,  is  strictly  a  col- 
onization law,  under  which  grants  were  to  be 
made  in  consideration  of  settlement  cultiva- 
tion and  improvement  of  the  land  granted,  it 
does  not  contemplate  a  grant  of  public  land  in 
consideration  of  public  improvements,  such  as 
tnose  proposed  by  the  petitioners. 

See  U.  S.  V.  Vallejo,  1  Black,  541,  17  L.  ed. 
232;  U.  S.  V.  Castillero,  2  Black,  18,  17  L.  ed. 
360;  U.  S.  V.  Workman,  I  Wall.  745,  17  L.  ed. 
705;  U.  S.  V.  Jones,  1  Wall.  766,  iJ  L.  ed.  712. 

2.  The  quantity  of  land  attempted  to  be 
granted  was  illegal  and  excessive. 

U.  S.  V.  Eartnell,  22  How.  U.  S.  286,  16  L. 
ed.  340;  U.  S.  v.  Larkin,  18  How.  557,  15  L. 
ed.  486;  Rohmd  v.  U.  S.  7  Wall.  750,  19  L.  ed. 
186. 

3.  The  grant  was  not  made  according  to  the 
Regulations  of  1828. 

1.  It  purports  to  have  been  made  by  the  de- 
partmental assembly.  Under  the  first  and 
fifth  regulations  of  1828,  the  grant  should 
have  been  made  by  the  governor,  with  the  ap- 
proval of  the  departmental  assembly. 

See  10  Wall.  238,  19  L.  ed.  903. 

In  this  case  this  order  was  reversed.  The 
most  that  can  be  claimed  is,  that  the  grant  was 
made  by  the  departmental  assembly,  with  the 
approval  of  the  governor. 

2.  It  was  not  made  in  accordance  with  the 
regulations,  which  required  a  petition  to  the 
governor  setting  forth  the  qualifications  of  the 
petitioner,  and  a  map  of  the  land  solicited;  a 
reference  of  it  by  him  to  the  local  authorities 
for  a  report;  a  concession  of  tne  land  by  the 
governor;  the  approval  of  the  departmental 
assembly;  a  titulo  made  by  the  governor;  a 
record  of  the  grant  in  the  archives  of  the  gov- 
ernment. For  a  copy  of  these  Regulations,  see 
10  Wall.  231,-  19  L.  ed.  902,  for  an  abstract,  see 
U.  S.  V.  Sutter,  21  How.  180,  16  L.  ed.  122; 
U.  S.  V.  Cambuston,  20  How.  59,  15  L.  ed.  828. 

Messrs.  Thomas  Ewim^f  Jr.,  and  J.  8. 
^ITatts,  for  appellees: 

The  -following  propositions  are  insisted  on 
by  the  appellant: 

1.  That  the  consideration  was  illegal.  It 
will  be  observed  the  grant  is  "for  the  purpose 
of  constructing  wells  and  cultivating  the  land, 
so  far  as  their  means  will  permit." 

Appellant  cites  cases  to  the  effect  that  under 
the  colonization  law  and  regulations,  no  power 
was  given  to  sell  public  land.  The  Ist  seetioii 
of  the  Regulations  of  1828,  gave  the  govemon 
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of  the  territories  power  to  grant  vacant  lands 
to  "either  Mexicans  or  foreigners  wlio  may 
petition  for  them  for  the  purpose  of  cultiva- 
tion or  settlement."  The  purpose  named  in  the 
petition  necessarily  involved  settlement,  and 
the  decree  expressly  states  that  the  grant  is 
made  for  the  purpose  of  cultivation.  If  the 
sinking  of  wells,  to  facilitate  settlements  of 
the  waste  Jomado,  was  not  of  itself  a  legal  con- 
sideration, a  proposition  which  we  do  not  ad- 
mit, yet  it  was  not  an  unlawful  one;  and  ex- 
cluding it,  there  remained  the  sufficient  consid- 
eration of  cultivation  to  support  the  grant. 

2.  Counsel  for  the  appellant  further  object 
that  the  grant  was  not  made  according  to  the 
Regulations  of  1828.  They  do  not  approve  of 
the  form  of  grant  adopted  by  the  governor,  in 
submitting  the  petition  to  the  assembly.  They 
-Object  that  there  was  no  map  of  the  Jornado, 
though  its  bounds  were  natural  objects,  famil- 
iar to  every  New  Mexican,  to  wit:  the  Rio 
Grande  on  one  side  "smd  the  Sandia  mountains 
on  the  other,  from  end  to  end  of  the  famous 
desert.  And  they  also  object  that  there  was  no 
reference  to  anyone  to  ascertain  what  was 
known  to  everyone  as  to  its  extent  and  charac- 
ter. This  class  of  objections  has  heretofore 
been  summarily  disposed  of  by  this  court,  and 
needs  no  discussion  now. 

See  Homshy  v.  United  States,  10  Wall.  224, 
19  L.  ed.  900. 

S.  And,  finally,  it  was  objected  that  the 
quantity  of  land  granted  was  illegal  and  exces- 
sive. 

Admitting,  for  the  present,  that  the  12th 
section  of  the  colonization  law  of  1824  fixes 
eleven  leagues  as  the  maximum  of  the  grant  so 
made  in  a  territory  and  to  a  Mexican;  still, 
this  court  must  decree  in  favor  of  the  appellees 
for  the  whole;  because, 

(a)  This  case  is  to  be  decided  not  by  the 
laws  only,  but  also  by  the  usages  and  customs 
of  Mexico  respecting  these  grants.  12  Stat,  at 
L.  72. 

It  was  the  usage  in  California  to  name  the 
number  of  leagues  granted  and  to  regard  eleven 
leagues  as  the  maximum  grant  to  any  one  per- 
son. But  in  New  Mexico  the  usage  was  differ- 
ent. Duran  and  Donaciano  Vigil,  who  had  been 
-  for  many  years  officials  of  the  department,  tes- 
tified that  the  custom  which  prevailed  under 
the  rule  of  Spain,  to  p'ant  by  boundaries  with- 
out regard  to « quantity,  was  continued  under 
the .  Empire  and  afterwards  the  Republic  of 
Mexico,  down  to  the  acquisition  by  the  United 
States.  This  statement  Is  confirmed  by  the  re- 
port of  the  Commissioner  of  the  General  Land 
Office.  1871,  p.  63,  from  which  it  appears  that 
out  of  fourteen  grants  in  that  territory,  con- 
firmed by  Congress  in  1860,  only  five  were  for 
any  given  or  even  estimated  number  of  leagues. 

This  custom  had  the  assent  of  the  supreme 
government,  because  the  grants  were  required, 
by  the  9th  article  of  the  Regulations  of  1828, 
to  be  reported  by  the  aepartmental  governor  to 
the  supreme  government  quarterly,  and  the 
presumption  is  that  they  were  so  reported. 
Nearly  all  of  them  were  by  boundaries  without 
regard  to  quantity,  and  among  them  were  some 
grants  notoriously  in  excess  of  eleven  leagues. 
The  supreme  government  made  no  objection, 
l>ut  permitted  the  usage  to  continue  for  over 


twenty  years  after  the  colonization  law  was 
passed;  and  under  it  grew  up  all  the  titles  of 
that  country  existing  when  it  was  annexed  to 
the  United  States. 

As  Mexico  recognized  such  grants,  so  will 
this  court;  for  the  customs  and  usages  of  the 
departmental  and  of  the  supreine  government 
are  of  equsA  rank  with  the  laws  of  Mexico,  in 
determining  the  decision  here.  It  makes  no 
difi^erence  whether  the  custom  so  prevailing  in 
New  Mexico  was  in  disregard  of  the  coloniza- 
tion law;  or  whether  the  Supreme  Executive 
neglected  his  duties  or  overstepped  his  powers 
in  permitting  it;  or  whether  such  custom  was 
peculiar  to  that  department.  If,  in  fact,  this 
custom  existed  and  titles  in  New  Mexico  grew 
up  under  it,  then  it  must  control  the  judgment 
of  this  court  under  the  principles  of  decision 
established  by  the  act  which  g^ves  it  jurisdic- 
tion of  this  cause. 

Moreover,  this  custom  has  been  recognized 
by  the  political  departments  of  our  govern- 
ment. The  Secretary  of  the  Interior  reported 
to  Congress  for  confirmation  many  of  the 
graijts  made  under  it;  some  of  which  were 
known  to  be  largely  in  excess  of  eleven  leagues, 
and  the  quantity  of  most  of  the  others  was 
wholly  unknown.  Yet,  with  the  facts  under- 
stood, no  question  was  made  by  either  the  Ex- 
ecutive or  Congress  as  to  excess  of  quantity, 
and  the  grants  were  confirmed. 

Though  the  quantity  be  illegal  and  excessive, 
yet  the  title  passed  from  the  government  and 
vested  in  the  grantees  for  the  whole  tract  de- 
scribed. 

White  V.  Burnley,  20  How.  247,  15  L.  ed. 
888;  17  Vin.  Abr.  104,  pi.  21;  Owens  v.  Rain, 
5  Hayw.  108;  23  Tex.  234;  25  Cal.  440;  29 
Cal.  309. 

There  is  no  allegation  that  the  alleged  excess 
is  the  result  of  fraud.  Hence,  not  only  has 
this  court  no  jurisdiction,  but  the  United 
States  has  no  right  to  reduce  or  destroy  this 
grant. 

Overton  v.  Campbell,  5  Hayw.  216;  Ouoens  r. 
Rain,  supra;  23  Tex.  234. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  suit  to  try  the  title  to  a  tract  of 
land  of  large  dimensions  in  the  territory  of 
New  Mexico,  which  the  appellees  insist  was 
granted  in  conformity  with  Mexican  law.  The 
claim  was  first  presented  to  the  surveyor  gen- 
eral of  New  Mexico  for  con^mation,  and  by 
him  rejected.  Not  satisfied  with  this  decision, 
the  claimants  applied  to  Congress  for  relief, 
and  a  law  was  passed  for  their  benefit,  which 
authorized  them  to  institute  a  suit  in  the  su- 
preme court  of  the  territory  of  New  Mexico 
against  the  United  States.  The  law  went  fur- 
ther and  declared  that  the  same  principle 
should  be  applied  to  the  determination  of  the 
controversy  vhich  Congress  had  prescribed  for 
the  decision  of  similar  land  claims  in  Califor- 
nia, derived  imder  the  authority  of  the  Mexi- 
can government. 

The  case  was  ably  and  elaborately  argued, 
and  a  wide  range  taken  in  the  discussion  of 
collateral  questions,  which  we  do  not  think  it 
necessary  to  notice,  as  the  grant  itself  wai  un- 
authorized by  Mexican   law,  and  the   United 
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States,  in  consequence  of  this,  under  no  obliga- 
tion to  recognize  it. 

It  appears  by  the  record  that  Vigil,  and  his 
compeers,  on  the  28th  of  December,  1845,  ad- 
dressed a  petition  to  the*most  excellent  depart- 
mental assembly,  through  Armijo,  governor  of 
New  Mexico,  asking  for  a  grant  of  the  Jornada 
del  Muerto,  binding  themselves,  if  the  grant 
were  made,  to  construct  two  wells  for  the  re- 
lief and  aid  of  traveler d,  and  establish  two  fac- 
tories for  the  use  of  the  state,  and  to  protect 
them  from  hostile  invasion.  The  governor 
transmitted  the  petition  to  the  assembly,  but 
declined  to  recommend  that  favorable  action 
should  be  taken  upon  it,  on  account  of  the  un- 
usual character  of  the  transaction.  The  posi- 
tion of  the  governor  wa<*  ineffectual  to  restrain 
the  assembly,  for  on  the  10th  of  January,  1846 
it  granted  the  Jomaaa  to  the  petitioners,  for 
the  purpose  of  constructing  wells  and  cultivat- 
ing the  lands  so  far  as  their  means  would  per- 
mit, without  being  entitled  to  an  exclusive 
right  of  pasture. 

The  tract  of  land  disposed  of  in  this  way 
embraced  an  area  of  over  two  million  acres. 

The  further  history  of  this  proceeding  is  im- 
important,  for,  in  our  opinion,  the  assembly 
had  no  power  to  cede  this  territory;  nor,  in- 
deed, if  the  cession  had  been  by  the  governor 
and  approved  by  the  assembly,  could  it  be 
upheld. 

It  has  been  repeatedly  decided  by  this  court, 
451*]  that  the  only  •laws  in  force  in  the  terri- 
tories of  Mexico  for  the  disposition  of  the  public 
lands,  with  the  exception  of  those  relating  to 
missions  and  towns,  are  the  act  of  the  Mexican 
Congress  of  1824  and  the  Regulations  of  1828. 
The  avowed  purpose  of  the  Congress  in  enact- 
ing this  law^  and  of  the  supreme  government 
in  carrying  it  into  effect,  was  to  colonize  the 
public  domain;  to  preserve  it  for  settlement  or 
cultivation.  The  favor  of  the  legislature  has, 
doubtless,  been  often  abused  by  unworthy  min- 
isters in  charge  of  the  remote  territories,  but 
this  consideration  in  nowise  detracts  from  the 
wisdom  of  the  policy  on  this  subject.  This 
policy  recognized  the  obligation  resting  cm  the 
government  to  hold  the  public  lands  as  a  pub- 
lic trust,  to  be  administered  for  the  benefit  of 
those  who  would  settle  upon  them  or  cultivate 
them.  They  could  not  be  sold  for  money,  nor 
granted  away  in  consideration  of  past  public 
services,  nor  on  condition  of  making  public 
improvements,  of  use  to  the  traveling  commu- 
nity, or  of  general  benefit  to  the  state.  The 
power  to  cede  them  depended  entirely  on  the 
uses  to  which  they  were  to  be  put,  and  these, 
as  we  have  seen,  were  cultivation  or  settlement. 
The  legal  right  to  dispose  of  them  for  other 
objects,  was  withdrawn  from  the  local  author- 
ities, and  rested  alone  with  the  supreme  gov- 
ernment. 

If  the  policy  of  the  law  were  wise,  so  were 
the  regulations  established  for  the  purpose  of 
carrying  out  its  provisions.  These  regulations 
conferred  on  the  governors  of  the  territories, 
"the  political  chiefs"  as  they  are  called,  the 
authority  to  grant  vacant  lands,  and  did  not 
delegate  it  to  the  departmental  assembly.  It 
is  true  the  grant  was  not  complete  until  the 
approval  of  the  assembly,  and  in  this  sense  the 
assembly  and  governor  acted  concurrently,  but 
Ihe  initiative  must  be  taken  by  the  governor. 
13  Wall. 


He  was  required  to  act  in  the  first  instance — to 
decide  whether  the  petitioner  was  a  fit  person 
to  receive  tne  grant,  and  whether  the  land  it- 
self could  be  granted  without  prejudice  to  the 
public  or  individuals.  In  case  the  information 
was  satisfactory  on  these  points  he  was  au- 
thorized to  make  the  grant,  and  at  the  proper 
time  to  lay  it  before  the  assembly,  who  were 
•required  to  give  or  withhold  their  con-  [•452 
sent.  They  were  in  this  respect  an  advisory 
body  to  the  governor,  and  sustained  the  same  re- 
lation to  him  that  the  Senate  of  the  United 
States  does  to  the  President  in  the  matter  of  ape 
pointments  and  treaties.  The  Mexican  govern- 
ment chose  to  intrust  to  an  officer  appointed  by 
it,  the  execution  of  its  policy  on  the  subject  of 
the  public  domain,  rather  than  to  an  elective  as- 
sembly, over  whose  conduct  it  could  not  in  th6 
nature  of  things  exercise  the  same  supervision 
and  control.  It  would  seem,  owing  to  the  remote- 
ness of  the  territories  from  the  seat  of  the  gen- 
eral government,  and  the  sparseness  of  the  pop- 
ulation, that  the  wisdom  of  the  selection  could 
not  be  disputed;  but  be  this  as  it  may,  it  was 
the  undoubted  right  of  the  Mexican  govern- 
ment to  decide  the  question  for  itself,  and  this 
court  cannot  be  required  to  go  further  than  to 
give  effect  to  that  decision. 

These  views  dispose  of  this  case,  for  the 
grant  in  controversy  was  the  sole  act  of  the 
assembly,  and  has  not  even  the  element  of  the 
governor's  recommendation  in  its  favor. 

But  if  it  were  otherwise,  and  the  cession 
were  the  act  of  the  governor,  it  would  still  be 
invalid,  because  it  would  violate  the  funda- 
mental rule  on  which  the  right  of  donation  was 
placed  by  the  law.  The  essential  element  of 
colonization  is  wanting  and,  besides,  the  num- 
ber of  acres  granted  was  enormously  in  excess 
of  the  maximum  quantity  grantable  under  the 
law.  The  decrees  of  the  courts  of  Spain  are 
invoked  as  an  authority  for  this  grant,  but  it 
is  sufficient  to  say  that  they  were  invoked  for 
a  similar  purpose  in  Vdllejo's  Case,  1  Black, 
541,  17  L.  ed.  232,  and  were  decided  to  be  in- 
applicable to  the  state  of  things  existing  in 
Mexico  after  the  Revolution  of  1820.  And  the 
Organic  Bases  of  the  Mexican  Republic  of  June 
13,  1843,  are  equally  ineffectual  to  support 
this  grant.  If  it  be  conceded  the  powers  of  the 
departmental  assembly  Were  enlarged  by  these 
decrees,  so  far  as  the  private  property  belong- 
ing to  the  department,  as  a  municipal  organi- 
zation, is  •concerned,  yet  they  effected  [*453 
no  change  in  the  mode  of  disposing  of  the  public 
lands,  nor  was  the  colonization  policy  of  1824 
at  all  altered  by  them,  for  they  expressly  de- 
clare that  "in  alienation  of  lands,  the  existing 
laws  will  be  observed,  and  what  the  coloniza- 
tion laws  determine." 

In  any  aspect  of  this  case,  the  claim  for  this 
large  tract  of  land  has  no  foundation  to  rest 
upon.  The  departmental  assembly,  aided  in 
a  certain  sense  by  the  governor,  usurped  the 
prerogative  of  the  supreme  government,  and  no 
ingenuity  of  reasoning  can  sanction  a  proceed- 
ing which  was  not  only  .without  authority  of 
law,  but  contrary  to  the  forms  prescribed  by  it. 

The  judgment  of  the  Supreme  Court  of  the 
Territory  of  New  Mesoico  is  reversed^  and  the 
cause  remanded  to  that  courts  with  directions 
to.  enter  a  decree  diamiasing  the  petition. 
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868»]    EDWARD  J.  GAY  et  al,  Appta^ 

V, 

UNITED  STATES. 

(Sec  8.  C.  "Gay's  Gold/'  13  Wall.  358-363.) 
Treasury  regulation  forbidding  transportation 
of  coin — President's  proolamation  of  pardon 
— effect  ofy  on  forfeited  property. 

*1.  The  treasury  regulation  No.  22»  forbidding  all 
transportation  of  coin  or  bullion  to  any  state  or 
section  declared  by  the  President's  proclamation 
to  be  in  insurrection  was  valid  and  was  author- 
ised bi-  the  act  of  May  20,  1862. 

2.  Gold  coin  in  packages  and  not  used  for  trayel- 
Ing  expenses  was  merchandise  in  1864,  in  point  of 
fact,  and  was  within  the  mischief  to  be  remedied 


by  the  non intercourse  acts  of  July  13,  1861,  and 
May  20,  1862. 

S.  The  proclamation  of  pardon  and  amnesty  of 
President  Johnson  of  December  25,  1868,  was  lim- 
ited to  persons  ''who  participated  in  the  late  in- 
surrection or  Rebellion"  and  to  the  oflfense  of 
"treason  against  the  United  States  or  adhering  to 
their  enemies  during  the  late  Civil  War.'* 

4.  It  did  not,  therefore,  restore  to  a  person  not 
engaged  in  the  insurrection  property  forfeited  un- 
der the  non Intercourse  laws,  although  the  prop- 
erty remained  in  court  in  proceedings  not  con- 
cluded when  the  proclamation  was  issued. 

[No.  113.] 
Submitted  Feb.  2S,  1872.  Decided  Mar.  18, 1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  E.  T.  Merriok  for  appellants. 
Mr.  C.  H.  HiU,  Asst.  Atty.  Gen.,  for  appel- 
lee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
tne  court: 

In  the  month  of  March,  1864,  George  S.  Den- 
nison,  special  treasury  agent,  seized  a  package 
of  gold  coin  amounting  to  $5,000,  on  board  the 
steamer  Empire  Parish,  then  lying  at  New 
Orleans,  about  to  start  up  the  river,  and 
caused  the  gold  to  be  libeled  in  the  district 
court,  on  the  ground  that  it  was  being  trans- 
ported into  a  section  of  the  country  imder  the 
ocmtrol  of  the  rebels  in  violation  of  the  act  of 
non-intercourse,  of  July  13,  1861,  and  May  20, 
1862,  and  of  the  trade  regulations  of  the  Sec- 
retary of  the  Treasury,  made  under  this  latter 
act  and  affirmed  by  the  President. 

A  claim  was  entered  for  the  gold  in  behalf 
of  Edward  J.  Gay,  by  Wm.  Edwards,  who 
makes  the  necessary  claimants'  oath,  and  this 
claim  denies,  in  general  terms,  that  the  gold  is 
forfeited. 

Edwards  delivered  the  gold  on  board  the  ves- 
sel to  one  Freeman,  and  these  two  are  the  main 
witnesses  on  behalf  of  claimant.  Edwards  tes- 
tifies that  he  delivered  the  eold  to  Freeman  to 
be  carried  to  Gay,  who  resided  within  the  Fed- 
eral lines,  but  near  to  the  region  declared  by 
the  proclamation  of  the  President  to  be  in  in- 
mrrection.  Freeman  seems  to  have  been  an 
agent  of  Gay  for  the  purchase  of  cotton,  buy- 
ing without  regard  to  its  location  within  rebel 
lines,  and  delivering  it  to  New  Orleans  to  Ed- 
wards, who  was  Gay's  broker. 

He  denies  that  there  was  any  intent  to  use 
this  special  package  of  gold  for  that  purpose, 
ana  says  that  he  was  to  deliver  it  to  gay,  as  di- 
rected by  Edwards;  but  his  manner  of  testify- 
tag,  his  relations  with  the  forbidden  traffic 
and  with  Gay,  leave  little  room  to  doubt  that, 
whether  the  gold  was  intended  to  reach  Gay's 

*Headnotes  by  Mr.  Justice  Millbb. 
606 


manual  possession  or  not,  it  was  destined  to  be 
used  in  {>urcha8ing  cotton  in  the  insurrection- 
axy  district.  It  is  conceded  that  Gray  was  not 
a  rebel  and  was,  technically  at  least,  a  loyal 
man.  He  could  easily  have  come  to  New  Or- 
leans and  made  oath  to  his  claim  for  the  mon- 
e^,  and  given  his  own  testimony  as  to  the  des- 
tination of  the  gold.  It  is  probable  that  he,  or 
he  and  Freeman  alone,  could  have  sworn  know- 
ingly on  that  subject,  -and  his  total  silence  is 
significant.  Other  testimony  confirms  the  in- 
ference arising  from  these  facts.  We  are  of 
opinion  that  the  circuit  court,  which  heard  the 
case  on  appeal,  was  right  in  holding  that  the 
gold  was  being  transported  to  a  place  within 
the  rebel  lines. 

The  question  is  raised  whether  gold  was 
within  the  meaning  •of  the  act  of  Con-[*362 
gress  prohibiting  the  "transportation  of  goods, 
wares  or  merchandise  intended  for  any  place  in 
the  possession  or  under  the  control  of  insurgents 
against  the  United  States." 

The  22d  treasury  regulation  on  this  subject 
expressly  forbids  tdl  transportation  of  coin  or 
bullion  to  any  state  or  section  declared  to  be  in 
insurrection  except  for  military  purposes,  un- 
der military  orders,  or  under  special  license 
from  the  President,  and  the  question  is.  Was 
the  regulation  authorized  by  the  statute? 

The  words,  "goods,  wares,  and  merchandise, 
of  whatever  character,"  used  in  the  act  of 
1862,  undoubtedly  have  the  same  meaning  a« 
the  words  "goods  and  chattels,  wares  and  mer- 
chandise," in  the  act  of  July  15,  1861.  The 
word  "chattel,"  in  its  ordinary  signification, 
includes  every  species  of  property  which  is  not 
real  estate  or  freehold  (2  Kent's  Com.  342), 
and  the  words  "goods,  wares,  and  merchandise" 
are  undoubtedly  used  in  this  statute  to  express 
the  same  meaning.  But  if  there  could,  under 
ordinary  circumstances,  be  any  doubt  on  this 
subject,  it  is  a  well-known  fact,  of  which  this 
court  can  surely  take  cognizance,  that  in  1864 
gold  coin  was  an  article  of  merchandise,  and  as 
such  was  bought  and  sold  at  fluctuating  prices, 
and  was  the  object  of  a  large  and  active  traffic. 
It  would  be  folly  to  say  that  the  court  could 
not  take  notice  of  what  all  the  world  besides 
knew  very  well;  and  we  must,  therefore,  hold 
that  gold  coin  in  package,  carried  from  one 
person  to  another,  and  not  used  for  paying 
traveling  expenses  when  intended  for  an  insur- 
rectionary district,  was  within  the  prohibition 
of  both  the  statutes  we  have  cited,  as  it  was 
beyond  doubt  within  the  mischief  intended  to 
be  prevented. 

Some  suggestion  is  made  that  the  final  proc- 
lamation of  amnesty  and  pardon  of  the  Presi- 
dent, of  December  25th,  1868,  restores  to  claim- 
ant the  right  of  property  in  this  gold,  if  il  had 
ever  been  forfeited.  But  general  as  the  terms 
of  that  proclamation  are,  it  is  by  those  terms 
limited  to  persons  who  "  participated  in  the 
late  insurrection  or  Rebellion,"  and  *the  [*363 
offenses  which  are  pardoned  are  declared  to  be 
"treason  against  the  United  States,  or  adhering 
to  their  enemies  during  the  late  Civil  War."  As 
there  is  no  pretense  that  Gay,  the  claimant,  was 
one  of  the  persons  thus*  described,  or  was  guilty 
of  or  charged  with  the  offense  which  was  par- 
doned, the  proclamation  can  have  no  applica- 
tion to  him  .or  to  the  present  case. 

The  decree  of  the  Circuit  Court  i9  affirmed. 
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THE  GREAT  WESTERN  INSURANCE  COM 
PANY,  Plff.  in  Err., 

WILLIAM  THWING. 

(See  S.  C.  18  Wall.  672-679.) 

Dunnage  i8  part  of  cargo,  if  freight  is  paid 
thereon  —  toarranty  not  to  overload  ship, 
when  broken, 

*1.  Merchandise,  although  used  as  dunnage,  must 
nevertheless  be  regarded  as  cargo  and  as  part  of 
the  ship's  lading. 

2.  Articles  for  which  freight  is  paid  are  mer- 
chandise and  part  of  the  shiprs  cargo,  though  used 
as  dunnage. 

3.  A  warranty  in  a  ship's  policy,  "not  to  load 
more  than  her  registered  tonnage,'  will  be  broken 
by  the  carrying  more  cargo  in  weieht  than  such 
tonnage,  though  the  excess  be  used  as  dunnage: 
while  if  such  excess  had  been  mere  dunnage  and 
not  cargo,  the  warranty  would  not  have  been 
broken. 

[No.  96.] 

Argued  Feb,  7,  1872,     Decided  Mar,  18,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 

Messrs,  M.  E.  Imsalls,  B.  R.  Curtis,  R.  H. 
Dana,  Jr^  and  Cl&as.  Iievi  ^^roodbnry,  for 
plaintifif  in  error: 

The  charge  incorrectly  explained  the  war- 
ranty to  the  jury.  It  eave  to  the  a^eements  of 
freight  and  carriage  which  the  ship-master  and 
ship  affreighter  might  make,  the  effect  of  de- 
termining the  scope  of  the  warranty  g^ven  by 
the  ship-owner  to  the  insurer,  in  effect  holding 
that  if  a  bill  of  lading  of  freight  paying  cargo 
reads  "received  on  freight,"  it  is  within  the 
warranty  as  to  dead  weight;  but  if  it  reads  "re- 
ceived on  freight  as  dunnage,"  the  warranty 
does  not  restrain  the  amount  of  dead  weight; 
laden  on  board,  or  protect  the  insurer  from 
risk  of  a  gross  and  dangerous  over  lading  with 
dead  weight  imder  the  temptations  of  avarice, 
in  freight  earning,  and  a  full  insurance  on  the 
ship.  No  such  option  was  given  the  master  to 
avoid  the  warranty.  2  Pars.  Mar.  L.  104,  and 
cases  cited. 

Although  the  master  should  provide  ballast' 
when  necessary  for  the  safety  of  the  ship,  or 
dunnage  for  proper  stowage  of  cargo,  when  the 
charterer  does  not,  yet  they  are  not  ship's  fur- 
niture. 

In  Kyntex*s  Case,  1  Leon.  46,  the  reason  given 
is,  "for  sometimes  the  ship  may  sail  without 
ballast,  for  it  may  be  laden  with  such  merchan- 
dises, as  are  convenient  ballasts  in  themselves, 
as  coal,  wheat,  etc.** 

See  also  Lano  v.  Neale,  2  Stark.  105;  Towsc 
V.  Henderson,  4  Exch.  892;  Abb.  Ship.  5. 

It  is  the  use  to  which  the  article  is  put 
that  makes  it  dunnage ;  and  one  part  of  a  cargo 
placed  so  as  to  secure  the  safe  storage  of  the 
rest,  is  used  as  and  for  dunnage,  but  it  does 
not  thereby  cease  to  be  laden  for  the  ship.  4 
Exch.  892.  , 

Cargo  is  defined  as  the  charge  or  lading  of  a 
vessel.  In  a  general  ship  it  must  include  all 
that  pays  freight.  Brown  v.  Stapyleton,  4 
Bing.  119. 

TTiis  coal  lost  none  of  the  Other  characteris- 
tics of  cargo  in  its  relation  to  the  ship,  be- 
cause, by  shippers*  agreement,  damage  from 
use  as  dunnage  was  exempted. 

*FTeadnotee  by  Mr.  Justice  Bradley. 
13  Waix. 


The  warranty  was  made  to  limit  and  define 
the  risk.  It  is  a  condition  precedent.  No  ex- 
ception not  specified  therein  can  be  imported 
into  it,  to  relieve  the  assured  against  its  effect, 
or  to  enlarge  the  risk  against  insurer's  consent. 

DeHahn  v.  Hartley,  1  T.  R.  344;  Rich  v. 
Parker,  7  T.  R.  705;  Craig  v.  Ins.  Co.  Pet.  C.  C. 
410;  Ins,  Co,  v.  Wright,  I  Wall.  470,  17  L.  ed. 
508. 

An  exception  in  the  policy  is  not  a  warranty. 
Yeaton  v.  Fry,  5  Crancn,  335. 

An  excess  of  dead  weight  is  equally  danger- 
ous to  the  ship's  safety,  irrespective  of  whether 
the  name  ^ven  the  articles  in  their  relation  to 
this  ship  IS  dimnage,  ballast,  or  cargo. 

Weston  V.  Minot,  3  Wood.  &,  M.  447;  Weston 
V.  Foster,  2  Curt.  119. 

Messrs,  8.  Bartlett  and  D.  Thaxter,  for 
defendant  in  error: 

1.  A  policy  of  insurance  on  a  vessel,  whether 
for  a  voyage,  as  in  this  case,  or  for  a  period 
of  time,  contemplates  the  employment  of  the 
vessel  in  the  usual  way  and  provides  for  an 
indemnity  against  certain  enumerated  perils, 
while  the  vessel  is  thus  employed. 

2.  The  owner  of  a  ship,  in  her.  emplo3rment,^ 
either  as  a  general  ship  or  under  a  letting  of 
her  entire  capacity,  imj^liedly  agrees  that  she 
shall  be  in  a  condition  to  carrv  safely  the  cargo 
laden  on  board  of  her;  provided  that  she  en- 
counters only  the  usual  and  ordinary  perils 
of  the  voyage. 

3.  In  preparing  his  ship  for  such  employ- 
ment, he  must  not  only  see  that  she  is  tight 
and  stanch  in  her  hull;  that  her  masts,  spars, 
rigging,  and  sails  are  sufficient;  that  she  has 
suitable  anchors  and  chains,  and  a  full  comple- 
ment, including  stores,  etc.;  but  that  she  is  in 
proper  trim  and  that  her  cargo  is  properly 
stowed,  and  that  she  has  the  requisite  ballast 
and  dunnage  to  accomplish  this. 

1  Phil.  Ins.  5th  ed.  sub.  §§  704,  706;  Maude 
&  P.  Ship.  3d  Eng.  ed.  97,  283;  Macl.  Ship.  354. 

4.  It  is  as  well  settled  that  it  is  the  duty 
of  the  owner  of  a  vessel  to  furnish  such  ballast 
and  dunnage  as  are  requisite  for  the  voyage,  as 
it  is  that  he  shall  provide  anchors  and  chains. 
1  Pars.  Mar.  L.  243;  Maude  &  P.,  Ship.  283; 
Macl.  Ship.  354;  Moorsom  v.  Page,  4  Camp. 
103;  Irving  v.  Clegg,  1  Bing.  (N.  C.)  53. 

5.  This  duty  of  the  shipowner  to  furnish  the 
requisite  ballast  and  dunnage,  carries  with  it 
the  right  to  occupy  the  space  necessary  to  prop- 
erly dunnage  and  ballast  the  vessel  with  any 
article  suitable  for  that  purpose,  and  receive 
freight  thereon,  notwithstanding  the  whole  ship 
is  chartered  to  another. 

Towse  V.  Henderson,  4  Exch.  890;  Southamp" 
ton  Col.  Co.  V.  Clarke,  L.  R.  6  Exch.  57;  Macl. 
Ship.  354. 

In  all  maritime  contracts  which  we  have 
found,  as  well  as  in  the  common  acceptation  of 
the  terms  "to  load"  or  "the  loading"  of  a  ship 
refers  solely  to  cargo  and  not  to  ballast  (which 
may  be  iron  kentledge)  nor  to  spare  chains,  an- 
chors, nor  to  dunnage.  This  is  shown  by  the 
settled  use  of  the  word  in  charter-parties,  where 
the  whole  capacity  of  the  ship  is  let  to  the 
charterer.  Neither  the  ballast  nor  dunnage  are 
deemed  part  of  the  lading,  although  the  ship- 
owner may  make  a  profit  on  them  by  way  of 
freight  or  otherwise. 
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TovDse  V.  ffenderson,  4  Exch.  890;  Southamp- 
ton Col.  Co,  V.  Clarke,  supra. 

In  case  of  doubt,  this  warranty  is  to  be  con- 
strued in  favor  of  the  assured,  since  the  under- 
writer in  whose  favor  the  warranty  is  made 
is  bound  to  make  clear  a  clause  inserted  foV  his 
own  benefit,  and  attended  With  forfeiture  or 
penalty  to  the  assured.     1  Am.  Ins.  588,  §  216. 

Does  the  fact  that  the  articles — planks,  foi 
Instance,  used  for  dunnage  or  iron  kentledge 
used  for  ballast — ^are  vendible  at  the  end  of  the 
voyage,  or  that  the  owner,  instead  of  purchas- 
ing the  dunnage  and  ballast  and  sejling  them  at 
the  end  of  the  voyage,  contracts  with  a  third 
party  to  furnish  them,  deliverable  upon  pay- 
ment of  freight,  to  the  agent  of  such  third 
party,  at  the  port  of  destination — ^make  those 
articles  cargo,  within  the  meaning  of  the  policy 
which  would  not  otherwise  be  cargo? 

It  is  submitted  that,  in  legal  construction  un- 
der such  a  warranty,  dunnage  is  not  lading 
or  cargo;  although  vendible  and  usually  sold 
at  the  end  of  the  voyage,  it  does  not  become 
such  lading  or  cargo,  l^cause  the  owner  gets 
a  freight  upon  it  by  contract,  instead  of  pur- 
chasing and  selling.  If  the  purpose  of  the  war- 
ranty was  that  dunnage  should  lose  its  ordi- 
nary character  under  such  a  state  of  facts, 
those  who  required  the  warranty  were  bound 
to  so  have  expressed  it  in  the  contract. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  assumpsit,  for  money 
had  and  received,  brought  by  tne  plaintiffs  in 
error,  citizens  of  New  York,  against  the  defend- 
ant, a  citizen  of  Massachusetts,  to  recover  back 
certain  insurance  which  the  plaintiffs  had  paid 
to  the  defendant,  in  ignorance  ( as  they  alleged ) 
of  a  breach  of  warranty  bv  him.  They  had 
made  a  policy  on  his  ship  Alhambra  on  a  voy- 
age from  Liverpool  to  San  Francisco,  which  pol- 
icy was  dated  the  6th  of  October,  1863,  and 
contained,  among  other  things,  this  clause: 
"Warranted  not  to  load  more  than  her  regis- 
tered tonnage  with  lead,  marble,  coal,  slate, 
copper  ore,  salt,  stone,  bricks,  grain  or  iron, 
either  or  all,  on  any  one  passage."  The  regis- 
tered tonnage  was  1,285  tons,  and  the  vessel 
took  on  board  at  Liverpool,  among  other  things, 
1,064  tons  of  iron,  6  tons  of  brick,  and  238  tons 
oif  cannel  coal,  being  an  excess  over  the  regis- 
tered tonnage,  of  twenty-three  tons.  The  ship 
having  sustained  a  partial  loss  on  the  voyage, 
the  plaintiffs  paid  the  money  in  question,  in  ig- 
673 '*]  norance  of  the  amoimt  •of  cargo,  and 
base  their  claim  to  recover  it  back  on  the 
ground  that  the  payment  was  made  under  a 
mistake  of  facts. 

The  defense  set  up  was  that  the  238  tons  of 
cannel  coal  were  not  cargo,  but  dunnage. 

The  defendant  showed  a  charter-party  with 
James  Starkie,  of  Liverpool,  by  which  the  char- 
terer was  to  have  the  full  reach  of  the  vessel's 
hold,  and  was  to  pay  fifty-one  shillings  for 
every  ton  of  freight  put  on  board;  that  the 
master  agreed  with  the  charterer,  in  addition  to 
the  agreement  in  the  charter-party,  that  the 
latter  should  furnish  250  tons  of  cannel  coal 
for  dunnage  of  the  ship  for  the  voyage,  and 
that  under  this  agreement  he  received  the  said 
238  tons  as  dunnage,  and  that  it  was  used  and 

S laced  along  the  ship's  bottom,  fore  and  aft, 
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IS  dunnage;  that  the  captain  signed  a  bill  ot 
lading  for  it;  that  it  was  on  his  freight  list; 
that  he  collected  freight,  fifty-one  shillings  per 
ton,  for  it,  and  delivered  it  in  San  Francisco  the 
same  as  he  did  the  rest  of  the  cargo;  that  it 
was  better  for  dunnage  than  plank.  The  de- 
fendant also  offered  evidence  of  experts  to  show 
that  a  cargo  was  not  properly  stowed,  unless 
properly  dimnaged;  and  that  in  cargoes  from 
Liverpool,  cannel  coal  is  frequently  used  for 
dunnage,  and  when  so  used  for  a  certain  cargo, 
is  liable  to  be  crushed;  that  when  cannel  coal 
is  received  for  cargo  it  is  usually,  although  not 
always,  stowed  in  a  different  manner  from  what 
it  is  when  used  as  dunnage,  and  that  it  is 
sometimes  taken  as  dunnage  on  the  ship's  ac- 
count, and  then  is  sold  at  the  port  of  discharge 
on  the  ship's  account. 

Upon  this  testimony  the  plaintiff's  counsel 
asked  the  court  to  instruct  the  jury  that  if 
freight  was  received  and  paid  for  this  coal,  it 
came  wthin  the  warranty,  although  used  as 
dunnage.  The  court  declined  so  to  rule;  but 
ruled  that  if  the  jury  believed  from  the  evidence 
that  the  cannel  coal  was  received  and  used  as 
dunnage,  and  not  as  cargo,  it  would  not  amount 
to  a  loading  under  the  clause  of  the  policy 
referred  to,  and  the  plaintiffs  could  not  recover. 
Under  this  ruling  the  jury  foimd  for  the  defend- 
ant. The  bill  of  exceptions  brings  up  the  ques- 
tion as  to  this  ruling. 

There  is  considerable  analogy  between  dun- 
nage and  ballast.  The  latter  is  used  for  trim- 
ming the  ship,  and  bringing  it  down  to  a  draft 
of  water  proper  and  safe  for  sailing.  Dunnage 
is  placed  under  the  cargo  to  keep  it  from  being 
wetted  by  water  getting  into  the  hold,  or  be- 
tween the  different  parcels  to  keep  them  from 
bruising  and  injuring  each  other.  Webster's 
definition  of  dunnage  is,  ^'fagots,  boughs,  or 
loose  materials  of  any  kind,  laid  on  the  bottom 
of  a  ship  to  raise  heavy  goods  above  the  bottom, 
to  prevent  injury  by  water  in  the  hold;  also, 
loose  articles  of  merchandise  wedged  between 
parts  of  the  cargo  to  prevent  rubbing,  and  to 
hold  them  steady."  Lord  Tenterden  says:  "It 
is,  in  all  cases,  the  duty  of  the  master  to  pro- 
vide ropes,  etc.,  proper  for  the  actual  reception 
of  the  goods  in  the  ship.  .  .  .  The  ship 
must  also  be  furnished  with  proper  dunnage 
(pieces  of  wood  placed  against  the  sides  and 
bottom  of  the  hold)  to  preserve  the  cargo  from 
the  effects  of  leakage,  according  to  its  nature 
and  quality."    Abb.  Ship.  pt.  IV.  ch.  5,  §  1. 

It  seems  to  be  conceded  by  the  plaintiffs  that 
if  the  cannel  coal  can  be  regarded  as  dunnage, 
there  was  no  breach  of  the  warranty.  In  other 
words,  it  is  conceded  that  when  the  assured 
warranted  "not  to  load  more  than  her  registered 
tonnage,"  ballast  and  dunnage  were  not  in- 
cluded in  the  warranty.  And  it  is  not  pretend- 
ed that  the  cannel  coal  used  on  this  occasion 
was  more  than  was  proper  for  dunnage.  Had 
some  useless  aiiicles  been  employed  for  that 
purpose  such  as  chips  or  blocks  of  wood,  though 
weighing  precisely  what  this  coal  weighed,  and 
had  no  freight  been  paid  for  it,  the  msurance 
company  could  n^t  have  complained. 

It  is  the  master's  duty  to  provide  both  ballast 
and  dunnage  necessary  for  the  safe  and  proper 
transportation  of  his  *cargo.  And  it  has  [*675 
been  held  that,  in  selecting  materials  for  these 
purposes,  even  when  he  has  chartered  the  entire 
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capacity  of  his  ship  for  articles  which  require 
ballast  or  dunnage,  he  is  not  precluded  from 
taking  articles  on  which  he  can  realize  freight. 
Thus,  in  the  case  of  Towse  v.  Henderson^  4 
Exch.  890,  wh^re,  upon  a  charter-party,  it  was 
agreed  that  the  vessel  should  proceed  from  Sin- 
gapore to  Whampoa,  and  there  load  from  the 
agents  of  the  affreighters  a  full  and  complete 
cargo  of  tea^  and  the  master  took  in  -as  ballast 
eighty  tons  of  antimony  ore,  for  which  he  re- 
ceived freight  as  merchandise,  it  was  held  that, 
if  it  occupied  no  more  space  than  ballast  would 
have  done,  he  was  entitled  to  do  it.  In  that 
case  a  full  cargo  of  tea  (which  was  all  that  the 
charterer  stipulated  for)  still  needed  ballast^ 
which  it  was  the  duly  of  the  ship-master  to 
supply.  Hence,  it  could  make  no  difference  to 
the  charterer  what  material  was  used  for  bal- 
last, if  it  did  not  encroach  upon  the  loading  ca- 
pacity of  the  vessel  for  tea. 

The  question  still  recurs,  however,  whether 
merchandise  used  for  the  purpose  of  ballasting 
a  ship,  or  for  the  purpose  of  dunnage,  and  pay- 
ing-freight as  merchandise,  can  be  considered 
as  a  part  of  the  ship's  loading  within  the  mean- 
ing of  a  warranty  against  an  excess  of  loading 
beyond  a  limited  amount,  it  being  conceded 
that  an  equal  quantity  of  ballast  or  dunnage 
proper  would  not  be  so  regarded?  Has  the 
court  a  right  to  import  into  the  contract  an 
implied  qualification  that  a  reasonable  amount 
of  merchandise  proper  for  ballast  or  dunnage 
shall  not  be  reckoned  as  loading  within  the 
meaning  of  the  contract?  It  is  clear  that  the 
law  does  make  the  implied  qualification  that 
ballast  and  dimnage  shall  not  be  regarded  as 
loading^  within  the  contract.  Is  it  reasonable 
to  extend  that  qualification  to  merchandise  used 
as  ballast  or  dunnage?  If  so,  then,  in  the  case 
of  a  cargo  consisting  of  onlv  one  article,  which 
needed  no  ballast  or  dunnage,  the  ship-owner 
would  be  entitled  to  deduct  a  reasonable  amount 
for  those  purposes ;  and  if  there  were  a  govern- 
ment regulation,  that  no  ship  should  carry  more 
676*]  cargo  in  •weight  than  the  amount  of  her 
registered  tonnage,  she  would  on  the  same  prin- 
ciple be  entitled  not  only  to  carry  ballast  and 
dunnage  (properly  such)  in  addition  to  her  le- 
gal amount  of  cargo,  but,  where  ballast  and 
dimnage  could  be  dispensed  with,  she  would  be 
entitled  to  carry  an  additional  amount  of  car- 
go, beyond  the  legal  allowance,  equivalent  to 
reasonable  ballast  and  dunnage. 

Such  a  construction  could  not  be  a  sound  one. 
It  would  be  an  arbitrary  modification  of  the 
words  of  a  law  or  contract.  If  the  legislature 
in  the  one  case,  or  the  parties  in  the  other,  were 
willing  that  such  a  qualification  should  be 
made,  it  would  always  be  very  easy  to  make  it 
in  express  terms.  It  would  seem  to  be  a  dan- 
gerous practice  for  the  court  to  make  it  for 
them. 

It  is  not  every  cargo  that  requires  ballast. 
Many  cargoes  will  themselves  sufficiently  bal- 
last the  ship.  Cargo  may  be  so  assorted  that 
certain  portions  of  it  may  act  as  ballast.  And 
where  a  ship  is  doing  a  miscellaneous  carrying 
business,  it  would  seem  to  be  the  dictata  of 
sound  business  judgment  so  to  assort  and  ar- 
range the  cargo  (if  practicable)  as  to  dispense 
with  the  use  of  ballast  properly  so  called.  For 
by  this  means  the  whole  carrying  capacity  of 
the  ship  is  saved  for  cargo.  And  when  this 
idea  is  acted  on,  those  portions  of  the  cargo 
13  Wall. 


which  are  selected  and  used  for  trimming  and 
settling  the  ship,  may,  in  a  loose  and  popular 
sense,  be  called  ballast.  But,  nevertheless,  they 
are  not  ballast  in  a  legal  or  proper  sense.  They 
remain  cargo. 

Precisely  the  same  may  be  said  with  regard 
to  dunnage.  Many  kinds  of  cargo  require  no 
dunnage  whatever.  They  are  composed  of  ar- 
ticles which  will  not  be  injured  by  water,  nor 
by  contact  with  each  other,  A  cargo  may  be 
so  assorted  that  some  portions  of  it  may  be 
placed  so  as  to  keep  the  other  portions  dry,  or 
prevent  them  from  coming  into  mutual  col- 
lision. It  is  manifest  in  this  case,  as  in  that  of 
ballast,  that  a  prudent  and  skilful  master  of  a 
vessel  will  (if  practicable)  so  assort  and  ar- 
range his  cargo  as  to  dispense  with  dimnage 
proper.  And  yet,  in  a  loose  sense,  the  articles 
of  merchandise  which  he  uses  to  pprform  the 
office  of  dunnage,  ♦may  be  called  dun-  [*677 
nage.  Still  they  are  not  legally  nor  properly 
such.  If  they  are  merchandise,  they  are  cargo, 
and  form  part  of  the  vessel's  lading.  They  will 
be  subject  to  duties,  and  they  will  be  covered  by 
insurance  on  the  cargo. 

It  is  true  that  ballast  or  dunnage,  even  when 
clearly  such,  as  shingle  from  the  beach,  wooden 
slabs,  chips,  or  brush,  may  be  sold  for  some 
small  sum  after  the  voyage  is  ended;  but  that 
will  not  make  it  any  the  less  ballast  or  dun- 
nage as  contradistinguished  from  merchandise. 
No  person  of  ordinary  intelligence  would  find 
any  difficulty  in  making  the  distinction.  Had 
such  articles  been  used  in  the  case  before  us, 
though  of  the  same  weight  as  the  cannel  coal^ 
the  insurance  company  could  not  have  com- 
plained ;  for  it  would  not  have  been  cargo.  But 
when  merchandise  is  used  in  lieu  of  dunnage,  or 
to  perform  the  office  of  dunnage,  it  does  not  lose 
its  character  as  cargo;  and  the  insurance  com- 
pany have  the  right  to  treat  it  as  cargo.  And 
it  is  evident  that  no  form  of  words  which  the 
captain  and  the  charterer  might  use  on  the  sub- 
ject can  affect  the  rights  of  the  insurance  com- 
pany.    It  would  be  res  inter  alios  acta. 

In  view  of  these  considerations,  it  seems  to  u» 
that  the  charge  of  the  court  was  calculated  to 
mislead  the  jury  on  the  question  at  issue.  It 
was  "that  if  they  believed  that  the  coal  was- 
received  and  used  as  dunnage,  and  not  as  cargo, 
it  would  not  amount  to  a  loading  imder  the 
warranty  of  the  policy." 

The  evidence  justified  and  required  the  in- 
struction asked  by  the  plaintiffs,  namely:  that 
if  freight  was  received  and  paid  for  the  coal, 
it  was  cargo,  and  came  within  the  warranty. 
Here  was  an  admitted  fact,  which  gave  char- 
acter to  the  article^  stamping  it  as  merchandise. 
Freight  is  never  paid  for  mere  dunnage  any 
more  than  for  the  sails  and  rigging  of  the 
ship. 

The  argument  that  it  made  no  difference  to 
the  insurance  company  whether  coal  or  any 
other  article  was  used  as  dunnage  is  unsound. 
It  does  make  this  difference:  if  coal  paying 
freight  is  merchandise,  it  is  within  the  war- 
ranty; if  mere  dunnage  were  used,  it  would 
not  be  within  the  warranty.  And  the  company 
were  entitled  to  the  benefit  of  those  results 
♦which  the  mutual  self-interest  of  the  [*67S 
parties  would  lead  them  to  adopt.  The  company 
made  their  contract  in  view  and  in  anticipation 
of  all  these  considerations. 

Our  attention  has  been  called  to  another  case 
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between  the  same  parties  on  the  eftime  policy 
of  insurance,  decided  by  the  supreme  court 
of  Massachusetts,  and  reported  in  103  Mass. 
401,  in  which  a  decision  was  made  adverst- 
to  the  views  wliich  we  have  expressed.  With 
all  due  respect  for  that  intelligent  and  learned 
tribunal,  and  after  giving  full  consideration 
to  the  views  presented  in  the  opinion  given 
in  that  case,  we  cannot  bring  ourselves  to  a 
different  conclusion  from  that  to  which  we 
have  come. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, with  inatruotions  to  issue  a  venire  de 
novo. 

Mr.  Justice  Clifford,  dissenting: 

Unable  to  concur  in  the  views  of  the  major- 
ity of  the  court  in  this  case,  and  regarding  the 
question  presented  as  one  of  considerable  prac- 
tical importance,  I  deem  it  proper  to  state 
very  briefly  the  grounds  of  my  dissent.* 

Insurance  was  obtained  by  the  defendant  on 
his  ship  Alhambra,  from  Liverpool  to  San  Fran- 
cisco; she  received  injuries  by  perils  of  the  sea 
during  the  voyage,  and  the  plaintiffs,  as  insur- 
ers, paid  the  loss  under  protest  and  brought  this 
suit  to  recover  back  the  amount.  The  policy 
contained  the  warranty  described  in  the  opin- 
ion of  the  court,  and  tne  claim  to  recover  back 
the  amount  paid  for  the  loss  is  based  solely 
upon  the  fact  that  the  ship  took  on  board 
twenty-three  tons  of  the  excepted  articles  men- 
tioned in  the  warranty,  in  excess  of  her  regis- 
tered tonnage.  Two  hundred  and  ihirty-eight 
tons  of  the  loading  consisted  of  cannel  coal, 
which  the  proofs  showed  was  often  used  as 
dunnage,  and  that  much  more  in  quantity  of 
the  coal  than  the  excess  mentioned  was  used  for 
dunnage  on  this  occasion.  Dunnage  is  required 
in  every  case,  and  it  is  not  shown  nor  pretended 
tliflt  any  more  was  used  in  loading  the  cargo 
879*]  than  wag  necessary  for  the  purpose.  *De- 
duct  from  the  loading  the  amount  of  the  coal 
used  as  dunnage,  and  it  is  conceded  that  the 
loading  of  the  ship  did  not  exceed  her  registered 
tonnage,  and  the  jury  have  foimd  that  the  ex- 
cess beyond  her  registered  tonnage  was  used  as 
dunnage,  and  I  have  no  doubt  it  was  properly 
so  used. 

Beyond  doubt  the  ship-owner  in  ballasting 
his  chartered  vessel  may  take  freight  paying 
merchandise  for  that  purpose,  provided  the 
merchandise  occupies  no  more  space  than  the 
ballast  would  have  done  if  ordinary  ballast  had 
been  used  instead  of  merchandise  paying 
freight,  and  1  am  of  the  opinion  that  the  same 
rule  should  be  applied  in  respect  to  the  dun- 
nage used  in  stowing  the  cargo.  Towse  v. 
Henderson^  4  Exch.  890.  Such  was  also  the 
opinion  of  the  supreme  court  of  Massachu- 
setts in  a  suit  between  these  same  parties  which 
arose  out  of  an  insurance  on  the  same  voyage. 
Thunng  v.  Great  W.  Ins.  Co.  103  Mass.  401. 

Much  discussion  of  the  question  is  unneces- 
sary, as  the  views  which  I  entertain  and  the 
authorities  to  support  them  are  very  fully  given 
in  that  opinion,  and  in  the  opinion  of  the  dis- 
trict judge,  in  which   I  also  concur. 

Mr.   Chief  Justice   Cbase   and  Mr.   Justice 
flivasme  also  dissent,  and  concur  in  the  views 
.here  expressed. 
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UNITED   STATES,   Plff., 

V. 

J.  W.  AViiiRY  et  at. 

(See  S.  C.  13  Wall.  251-253.) 
Jurisdiction  of  division  of  opinicm  in  criminal 

action. 

1.  This  coart  has  no  Jurisdiction,  under  the  Ju- 
diciary act  of  1802,  of  a  division  of  opinion  be- 
tween the  judges  of  a  circuit  court,  as  to  whether 
such  court  had  Jurisdiction  to  try  the  offense 
charged  In  an  Indictment,  arising  on  motion  to 
quash  the  indictment. 

2.  U.  S.  V.  Rosenberg,  19  L.  ed.  263,  followed. 

[No.  678.] 
Argued  Mar.  19, 20, 1872.  Decided  Mar.  21, 1872. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina. 

The  defendants  in  this  case  were  indicted  for 
conspiracy  under  the  act  of  May  31,  1870,  en- 
titled "An  Act  to  Enforce  the  Right  of  Citizens 
of  the  United  States  to  Vote  in  the  Several 
States  of  the  Union,  and  for  Other  Purposes." 
16  Stat,  at  L.  140. 

Counsel  for  the  defendant,  Riggins,  having 
moved  the  court  to  quash  the  indictment,  after 
argument  upon  the  motion,  the  following  ques- 
tions occurred: 

1.  Whether  the  court  has  jurisdiction  to  in- 
quire and  find  whether  the  crime  of  murder 
has  been  committed,  as  set  forth  and  charged, 
in  the  latter  portions  of  the  second  and  fourth 
counts  of  said  indictment,  in  order  to  ascertain 
the  measure  of  punishment  to  be  affixed  to  the 
offenses  against  the  United  States,  charged  in 
the  former  portions  of  the  said  second  and 
fourth  counts. 

2.  Whether  the  right  to  keep  and  bear  arms 
is  a  right  "granted  and  secured  by  the  Consti- 
tution of  the  United  States,  so  as  to  support 
the  third  count  of  said  indictment,  and  render 
the  offense  therein  charged  cognizable  in  this 
court." 

On  which  Questions  the  opinions  of  the  judges 
were  opposea. 

The  counts  designated  in  those  questions  are 
as  follows: 

Second  Count.  "At  a  stated  term  of  the  cir- 
cuit court  of  the  United  States,  begun  and  hold- 
en  at  Columbia,  in  said  district,  on  the  fourth 
Monday  of  November,  a.  d.  1871,  the  grand 
jurors  of  the  United  States,  in  and  for  said  dis- 
trict, upon  their  several  and  respective  corporal 
oaths,  do  present  that  James  William  Avery, 
etc.,  together  with  divers  other  evil-disposed 
persons,  to  the  jurors  aforesaid  as  yet  unknown, 
late  of  York  county,  in  the  state  of  South  Caro- 
lina, at  York  county,  in  said  district,  and  within 
the  jurisdiction  of  this  court,"  on  the  6th  day  of 
March,  1871,  unlawfully  did  conspire  together 
with  intent  to  violate  the  1st  section  of  the  act 
entitled  *An  Act  to  Enforce  the  Right  of  Citi- 
zens of  the  United  States  to  Vote  in  the  Several 
States  in  this  Union,  and  for  Other  Purposes,*  . 
approved  May  31,  1870,  by  unlawfully  hinder- 
ing, preventing,  and  restraining  divers  male 
citizens  of  the  United  States,  of  African  de- 
scent, above  the  age  of  21  years,  qualified  to 
vote  at  any  election  by  the  people  in  said 
county,  district,  and  state,  from  exercising  the 
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right  and  privilege  of  voting,  and  by  other  un- 
lawful meant  tkue  a22owing  them,  the  said  male 
citizens,  to  vote  at  an  election  by  the  people,  to 
ce  held  on  the  third  Wednesday  of  October, 
A,  D.  1872,  within  the  county,  district,  and 
state,  aforesaid,  contrary  to  the  act  of  Congress 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States." 

"And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present,  that  the  said 
James  William  Avery,  etc.,  and  others  to  the 
jurors  aforesaid  unknown,  on  the  day  and  year 
aforesaid,  at  the  county  and  district  afore- 
said, and  within  the  jurisdiction  of  this 
court,  in  the  act  of  committing  the  offense  afore- 
said, as  aforesaid  set  forth  and  alleged,  in  and 
upon  one  Jim  Williams,  alias  Jim  Rainey,  in 
the  peace  of  God  and  in  the  state  of  bouth 
Carolina  then  and  there  being,  feloniously,  will- 
fully, and  of  their  malice  aforethought,  did 
maAce  an  assault,  and  the  said  James  William 
Avery,  etc.,  and  others,  to  the  jurors  aforesaid 
unkno^^ni,  a  certain  rope  about  the  neck  of  the 
said  Jim  Williams,  alias  Jim  Rainey,  then  and 
there  feloniously,  willfully,  and  of  their  malice 
aforethought,  did  fix,  tie,  and  fasten;  and  that 
the  said  James  William  Avery,  etc.,  and  others, 
to  the  jurors  aforesaid  imknown,  with  the  rope 
as  aforesaid  so  as  aforesaid  fastened  on  and 
about  the  neck  of  him,  the  said  Jim  Williams, 
alias  Jim  Rainey,  then  and  there  feloniously, 
willfully,  and  of  their  malice  aforethought,  did 
choke,  suffocate,  and  strangle,  of  which  said 
choking,  suffocating,  and  strangling,  he,  the 
said  Jim  Williams,  alias  Jim  Rainey,  then  and 
there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid  do  say  that 
the  said  James  William  Avery,  etc.,  and  others 
to  thejurors  aforesaid  unknown,  him,  the  said 
Jim  Williams,  alias  Jim  Rainey,  then  and 
there  in  manner  and  form  aforesaid,  felonious- 
ly, willfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  providcrl, 
and  against  the  peace  and  dignity  of  the  state 
of  South  Carolina" 

Third  Count.  (Same  as  the  first  paragraph 
of  the  second  count  down  to  and  including  the 
words  "unlawfully  did  conspire  together  with 
intent;"  after  which  it  reads  as  follows) :  To 
injure,  oppress,  threaten,  and  intimidate  Jim 
Williams,  alias  Jim  Rainey,  a  citizen  of  the 
United  States,  with  intent  to  prevent  and  hin- 
der his  free  exercise  and  enjoyment  of  the  right 
and  privilege  granted  and  secured  to  him  by 
the  Constitution  of  the  United  States,  to  wit: 
the  right  to  keep  and  bear  arms,  contrary  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States. 

Fourth  Count.  (This  count  contains  two 
paragraphs,  the  first  of  which  is  the  same  as  a 
third  count  and  the  other  corresponds  exactly 
with  the  last  paragraph  of  the  second  count.) 

The  following  are  the  provisions  of  the  act 
of  May  31,  1870,  under  which  the  said  coimts 
were  drawn: 

"Sec.  8.  And  be  it  further  enacted,  that  || 
two  or  more  persons  shall  band  or  conspire  to- 
gether, or  go  in  disguise  upon  the  public  high- 
way, or  upon  the  premises  of  another,  with  in- 
tent to  violate  any  provision  of  this  act,  or  to 
iniiire,  oppress,  threaten,  or  intimidate  any  dt- 
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izen,  with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privi- 
lege granted  or  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same,  such  persons 
shall  be  held  guilty  of  felony,  and  on  convic- 
tion thereof  shall  be  fined  or  imprisoned,  or 
both,  at  the  discretion  of  the  court,  the  fine  not 
to  exceed  $5,000,  and  the  imprisonment  not  to 
exceea  ten  years,  and  shall  moreover  be  there- 
after ineligible  to  and  disabled  from  holding 
any  office  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the 
United  States." 

"Sec.  7.  And  be  it  further  enacted  that  if, 
in  the  act  of  violating  any  provision  in  either 
of  the  two  preceding  sections,  any  other  felony, 
crime,  or  misdemeanor  shall  be  committed,  the 
offender,  on  conviction  of  such  violation  of  said 
sections,  shall  be  pimished  for  the  same  with 
such  punishments  as  are  attached  to  the  said 
felonies,  crimes,  and  misdemeanors,  by  the  laws 
of  the  state  in  which  the  offense  may  be  com- 
mitted." 

Messrs.  Geo.  H.  W^illlams,  Atty.  Gen.,  and 
C.  H.  Hill,  Asat,  Atty,  Gen,,  for  United 
States : 

The  questions  certified  in  this  case  having 
arisen  upon  a  motion  to  quash  the  several 
counts  of  the  indictment  therein  mentioned, 
this  court  cannot  take  cognizance  of  the  same, 
such  motion  being  preliminary  in  its  character 
and  determinable  by  the  court  below  as  a  mat- 
ter of  pure  discretion. 

U,  8,  V.  Rosenberg,  7  Wall.  580,  19  L.  ed. 
263. 

Messrs,  Henry  Stanbery,  R,  Johnson, 
and  D.  D.  Field  for  defendants  in  error. 

Mr.  Chief  Justice  Cl&ase  delivered  the  opin 
ion  of  the  court: 

A  majority  of  the  court  are  of  opinion  that 
this  case  is  feontrolled  by  the  decision  in  the 
case  ©?  The  U,  8,  v.  Rosenberg,  7  Wall.  580,  19 
L.  ed.  203. 

I  am  unable  to  concur  in  that  opinion,  but 
the  case  must  be  dismissed. 


THE    EAST    SAGINAW    SALT    MANUFAC- 
TURING COMPANY,  Plif,  in  Err,, 

V. 

THE  CITY  OF  EAST  SAGINAW  and  Charles 
B.  De  Land,  Marshal. 

(See  S.   C.  "Salt  Co.  v.  Past  Saginaw/'  13  Wall. 

373-379.) 

Law  offering  bounty  for  manufacture  of  salt  is 

not  a  contract  —  may  be  repealed  —  bounly 

law. 

•1.  A  law  offerlnt?  to  all  persons  and  to  cor- 
porations to  be  formed  for  the  purpose,  a  bounty  (tf 
ten  cents  for  every  bushel  of  salt  manufactured  \\ 
a  state,  from  water  obtained  from  borins:  in  th^ 
state,  and  exemption  from  taxation  of  the  prop- 
erty used  for  the  purpose,  is  not  a  contract  in  such 
a  sense  that  it  cannot  1>e  repealed. 

2.  Such  a  law  is  nothing  but  a  bounty  law.  and 
in  Its  nature  a  general  law,  regulative  of  the  Inter- 
nal economy  of  the  state,  dependent  for  its  con- 
tinuance upon  the  dictates  of  public  policy  and  the 
voluntary  good  faith  of  the  legislature. 

3.  General  encouragements  held  out  to  all  per- 
sons indiscriminately  to  engage  in  a  particular 
trade  or  manufacture,  whether  In  the  shane  of 
bounties,  drawbacks,  or  other  advantage,  are  al- 
ways under  the  legislative  control  and  may  at  any 
time  be  discontinued. 


•Headnotes  hj  Mr.  Justice  Bbaolbt. 
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between  the  same  parties  on  the  eftime  policy 
of  insurance,  decided  by  the  supreme  court 
of  Massachusetts,  and  reported  in  103  Mass. 
401,  in  which  a  decision  was  made  adverse 
to  the  views  wliich  we  have  expressed.  With 
all  due  respect  for  that  intelligent  and  learned 
tribunal,  and  after  giving  full  consideration 
to  the  views  presented  in  the  opinion  given 
in  that  case,  we  cannot  bring  ourselves  to  a 
different  conclusion  from  that  to  which  we 
have  come. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, loith  instructions  to  issue  a  venire  de 
novo. 

Mr.  Justice  Clifford,  dissenting: 

Unable  to  concur  in  the  views  of  the  major- 
ity of  the  court  in  this  case,  and  regarding  the 
question  presented  as  one  of  considerable  prac- 
tical importance,  I  deem  it  proper  to  state 
very  briefly  the  grounds  of  my  dissent.  • 

Insurance  was  obtained  by  the  defendant  on 
his  ship  Alhambra,  from  Liverpool  to  San  Fran- 
cisco; she  received  injuries  by  perils  of  the  sea 
during  the  voyage,  and  the  plaintiffs,  as  insur- 
ers, paid  the  loss  under  protest  and  brought  this 
suit  to  recover  back  the  amount.  The  policy 
contained  the  warranty  described  in  the  opin- 
ion of  the  court,  and  the  claim  to  recover  back 
the  amount  paid  for  the  loss  is  based  solely 
upon  the  fact  that  the  ship  took  on  board 
twenty-three  tons  of  the  excepted  articles  men- 
tioned in  the  warranty,  in  excess  of  her  regis- 
tered tonnage.  Two  hundred  and  ihirty-eight 
tons  of  the  loading  consisted  of  cannel  coal, 
which  the  proofs  showed  was  often  used  as 
dunnage,  and  that  much  more  in  quantity  of 
the  coal  than  the  excess  mentioned  was  used  for 
dunnage  on  this  occasion.  Dunnage  is  required 
in  every  case,  and  it  is  not  shown  nor  pretended 
thnt  any  more  was  used  in  loading  the  cargo 
879*]  than  was  necessary  for  the  purpose.  •De- 
duct from  the  loading  the  amount  of  the  coal 
used  as  dunnage,  and  it  is  conceded  that  the 
loading  of  the  ship  did  not  exceed  her  registered 
tonnage,  and  the  jury  have  found  that  the  ex- 
cess beyond  her  registered  tonnage  was  used  as 
dunnage,  and  I  have  no  doubt  it  was  properly 
so  used. 

Beyond  doubt  the  ship-owner  in  ballasting 
his  chartered  vessel  may  take  freight  paying 
merchandise  for  that  purpose^  provided  the 
merchandise  occupies  no  more  space  than  the 
ballast  would  have  done  if  ordinary  ballast  had 
been  used  instead  of  merchandise  paying 
freight,  and  1  am  of  the  opinion  that  the  same 
rule  should  be  applied  in  respect  to  the  dun- 
nage used  in  stowing  the  cargo.  Towse  v. 
Henderson,  4  Exch.  890.  Such  was  also  the 
opinion  of  the  supreme  court  of  Massachu- 
setts in  a  suit  between  these  same  parties  which 
arose  out  of  an  insurance  on  the  same  voyage. 
Thxjoing  v.  Great  W,  Ins.  Co.  103  Mass.  401. 

Much  discussion  of  the  question  is  unneces- 
sary, as  the  views  which  I  entertain  and  the 
authorities  to  support  them  are  very  fully  given 
in  that  opinion,  and  in  the  opinion  of  the  dis- 
trict judge,  in  which  I  also  concur. 

Mr.   Chief  Justice   Cliase   and  Mr.   Justice 
flwajme  also  dissent,  and  concur  in  the  views 
.here  expressed. 
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UNITED  STATES,   Plff., 

V. 

J,  W.  AViiiRY  et  al. 

(See  S.  C.  13  Wall.  251-253.) 
Jurisdiction  of  division  of  opinicm  in  criminal 

action. 

1.  This  court  has  no  Jurisdiction,  under  the  Ju- 
diciary act  of  1802,  of  a  division  of  opinion  be- 
tween the  judges  of  a  circuit  court,  as  to  whether 
such  court  had  jurisdiction  to  try  the  offense 
charged  In  an  Indictment,  arising  on  motion  to 
quash  the  Indictment.  ^  .. 

2.  U.  S.  V.  Rosenberg,  19  L.  ed.  263,  followed. 

[No.  578.] 
Argued  Mar.  19, 20, 1872.  Decided  Mar.  21, 1872. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina. 

The  defendants  in  this  case  were  indicted  for 
conspiracy  under  the  act  of  May  31,  1870,  en- 
titled "An  Act  to  Enforce  the  Right  of  Citizens 
of  the  United  States  to  Vote  in  the  Several 
States  of  the  Union,  and  for  Other  Purposes." 
10  Stat,  at  L.  140. 

Counsel  for  the  defendant,  Riggins,  having 
moved  the  court  to  quash  the  indictment,  after 
argument  upon  the  motion,  the  following  ques- 
tions occurred: 

1.  Whether  the  court  has  jurisdiction  to  in- 
quire and  find  whether  the  crime  of  murder 
has  been  committed,  as  set  forth  and  charged, 
in  the  latter  portions  of  the  second  and  fourth 
counts  of  said  indictment,  in  order  to  ascertain 
the  measure  of  punishment  to  be  affixed  to  the 
ofi'enses  against  the  United  States,  charged  in 
the  former  portions  of  the  said  second  and 
fourth  counts. 

2.  Whether  the  right  to  keep  and  bear  arms 
is  a  right  "granted  and  secured  by  the  Consti- 
tution of  the  United  States,  so  as  to  support 
the  third  count  of  said  indictment,  and  render 
the  offense  therein  charged  cognizable  in  this 
court." 

On  which  ouestions  the  opinions  of  the  judges 
were  opposed. 

The  counts  designated  in  those  questions  are 
as  follows: 

Second  Count.  "At  a  stated  term  of  the  cir- 
cuit court  of  the  United  States,  begun  and  hold- 
en  at  Columbia,  in  said  district,  on  the  fourth 
Monday  of  November,  a.  d.  1871,  the  grand 
jurors  of  the  United  States,  in  and  for  said  dis- 
trict, upon  their  several  and  respective  corporal 
oaths,  do  present  that  James  William  Avery, 
etc.,  together  with  divers  other  evil-disposed 
persons,  to  the  jurors  aforesaid  as  yet  unknown, 
late  of  York  county,  in  the  state  of  South  Caro- 
lina, at  York  county,  in  said  district,  and  within 
the  jurisdiction  of  this  court;  on  the  6th  day  of 
March,  1871,  unlawfully  did  conspire  together 
with  intent  to  violate  the  1st  section  of  the  act 
entitled  'An  Act  to  Enforce  the  Right  of  Citi- 
zens of  the  United  States  to  Vote  in  the  Several 
States  in  this  Union,  and  for  Other  Purposes,* 
approved  May  31,  1870,  by  unlawfully  hinder- 
ing, preventing,  and  restraining  divers  male 
citizens  of  the  United  States,  of  African  de- 
scent, above  the  age  of  21  years,  qualified  to 
vote  at  any  election  by  the  people  in  said 
coimty,  district,  and  state,  from  exercising  the 
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right  and  privilege  of  voting,  and  by  other  un- 
lawful meant  tkue  a?2owing  them,  the  said  male 
citizens,  to  vote  at  an  election  by  the  people,  to 
ce  held  on  the  third  Wednesday  of  October, 
A,  D.  1872,  within  the  county,  district,  and 
state  aforesaid,  contrary  to  the  act  of  Congress 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States." 

"And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present,  that  the  said 
James  William  Avery,  etc.,  and  others  to  the 
jurors  aforesaid  unknown,  on  the  day  and  year 
aforesaid,  at  the  county  and  district  afore- 
said, and  within  the  jurisdiction  of  this 
court,  in  the  act  of  committing  the  offense  afore- 
said, as  aforesaid  set  forth  and  alleged,  in  and 
upon  one  Jim  Williams,  alias  Jim  Rainey,  in 
the  peace  of  God  and  in  the  state  of  South 
Carolina  then  and  there  being,  feloniously,  will- 
fully, and  of  their  malice  aforethought,  did 
make  an  assault,  and  the  said  James  William 
Avery,  etc.,  and  others,  to  the  jurors  aforesaid 
unkno^^ni,  a  certain  rope  about  the  neck  of  the 
said  Jim  Williams,  alias  Jim  Rainey,  then  and 
there  feloniously,  willfully,  and  of  their  malice 
aforethought,  did  fix,  tie,  and  fasten;  and  that 
the  said  James  William  Avery,  etc.,  and  others, 
to  the  jurors  aforesaid  unknown,  with  the  rope 
as  aforesaid  so  as  aforesaid  fastened  on  and 
about  the  neck  of  him,  the  said  Jim  Williams, 
alias  Jim  Rainey,  then  and  there  feloniously, 
willfully,  and  of  their  malice  aforethought,  did 
choke,  suffocate,  and  strangle,  of  which  said 
choking,  suffocating,  and  strangling,  he,  the 
said  Jim  Williams,  alias  Jim  Rainey,  then  and 
there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid  do  say  that 
the  said  James  William  Avery,  etc.,  and  others 
to  the  jurors  aforesaid  unknown,  him,  the  said 
Jim  Williams,  alias  Jim  Rainey,  then  and 
there  in  manner  and  form  aforesaid,  felonious- 
ly, willfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  providcrl, 
and  against  the  peace  and  dignity  of  the  state 
of  South  Carolina" 

Third  Count.  (Same  as  the  first  paragraph 
of  the  second  count  down  to  and  including  the 
words  "unlawfully  did  conspire  together  with 
intent;"  aiter  which  it  reads  as  follows) :  To 
injure,  oppress,  threaten,  and  intimidate  Jim 
Williams,  alias  Jim  Rainey,  a  citizen  of  the 
United  States,  with  intent  to  prevent  and  hin- 
der his  free  exercise  and  enjoyment  of  the  right 
and  privilege  granted  and  secured  to  him  by 
the  Constitution  of  the  United  States,  to  wit: 
the  right  to  keep  and  bear  arms,  contrary  to 
the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States. 

Fourth  Count.  (This  count  contains  two 
paragraphs,  the  first  of  which  is  the  same  as  a 
third  count  and  the  other  corresponds  exactly 
with  the  last  paragraph  of  the  second  count.) 

The  following  are  the  provisions  of  the  act 
of  May  31,  1870,  under  which  the  said  counts 
were  drawn: 

"Sec.  8.  And  be  it  further  enacted,  that  || 
two  or  more  persons  shall  band  or  conspire  to- 
gether, or  go  in  disguise  upon  the  public  high- 
way, or  upon  the  premises  of  another,  with  in- 
tent to  violate  any  provision  of  this  act,  or  to 
iniure,  oppress,  threaten,  or  intimidate  a»y  cit- 
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izen,  with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privi- 
lege granted  or  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same,  such  persons 
shall  be  held  guilty  of  felony,  and  on  convic- 
tion thereof  shall  be  fined  or  imprisoned,  or 
both,  at  the  discretion  of  the  court,  the  fine  not 
to  exceed  $5,000,  and  the  imprisonment  not  to 
exceea  ten  years,  and  shall  moreover  be  there- 
after ineligible  to  and  disabled  from  holding 
any  office  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the 
United  States." 

"Sec,  7.  And  be  it  further  enacted  that  if, 
in  the  act  of  violating  any  provision  in  either 
of  the  two  preceding  sections,  any  other  felony, 
crime,  or  misdemeanor  shall  be  committed,  the 
offender,  on  conviction  of  such  violation  of  said 
sections,  shall  be  punished  for  the  same  with 
such  punishments  as  are  attached  to  the  said 
felonies,  crimes,  and  misdemeanors,  by  the  laws 
of  the  state  in  which  the  offense  may  be  com- 
mitted." 

Messrs.  Geo.  H*  W^illlams,  Atiy,  Gen.,  and 
C.  H.  Hill,  Asat.  Atty,  Qen,,  for  United 
States : 

The  questions  certified  in  this  case  having 
arisen  upon  a  motion  to  quash  the  several 
counts  of  the  indictment  therein  mentioned, 
this  court  cannot  take  cognizance  of  the  same, 
such  motion  being  preliminary  in  its  character 
and  determinable  by  the  court  below  as  a  mat- 
ter of  pure  discretion. 

U.  8.  V.  Rosenberg,  7  Wall.  580,  19  L.  ed. 
263. 

Messrs.  Henry  Stanbery,  R.  Jolinsoiiy 
and  D.  D.  Field  for  defendants  in  error. 

Mr.  Chief  Justice  Cbase  delivered  the  opin 
ion  of  the  court: 

A  majority  of  the  court  are  of  opinion  that 
this  case  is  Controlled  by  the  decision  in  thtj 
case  ©?  The  U.  S,  v.  Rosenberg,  7  Wall.  580,  19 
L.  ed.  203. 

I  am  unable  to  concur  in  that  opinion,  but 
the  case  must  be  dismissed. 


THE    EAST    SAGINAW    SALT    MANUFAC- 
TURING COMPANY,  Plif,  in  Err,, 

V. 

THE  CITY  OF  EAST  SAGINAW  and  Charles 
B.  De  Land,  Marshal. 

(See  S.  C.  "Salt  Co.  v.   Past  Saginaw,"  13  Wall. 

373-379.) 

Law  offering  bounty  for  manufacture  of  salt  is 

not  a  contract  —  may  be  repealed  —  bounly 

law. 

•1.  A  law  offerlncr  to  all  persons  and  to  cor- 
porations to  be  formed  for  the  purpose,  a  bounty  (tf 
ten  cents  for  every  bushel  of  salt  manufactured  la 
a  state,  from  water  obtained  from  borlni?  in  th^ 
state,  and  exemption  from  taxation  of  the  prop' 
erty  used  for  the  purpose,  is  not  a  contract  in  such 
a  sense  that  it  cannot  1>e  repealed. 

2.  Such  a  law  is  nothing  but  a  bounty  law,  and 
In  its  nature  a  general  law,  regulative  of  the  inter- 
nal economy  of  the  state,  dependent  for  its  con- 
tinuance upon  the  dictates  of  public  policy  and  the 
voluntary  good  faith  of  the  legislature. 

3.  General  encouragements  held  out  to  all  per- 
sons indiscriminately  to  engage  in  a  particular 
trade  or  manufacture,  whether  In  the  shane  of 
bounties,  drawbacks,  or  other  advantage,  are  al- 
ways under  the  legislative  control  and  may  at  an? 
time  be  discontinued. 


•Headnotes  by  Mr.  Justice  Bradlbt. 
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SUISEIOB  COUBT  OF  THE  UNITED  STATES. 


Deo.  TEBiCy 


.  [No.  38.] 

Buhmitted  Dec.  18,  1871,  and  Mar.  21,  1872. 
Decided  Apr.  8,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan. 

The  case  is  stated  by  the  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff  in 
error : 

The  act  of  February  16,  1859,  held  out  an  in- 
ducement or  offer  to  private  parties  to  embark 
in  the  business  of  manufacturing  salt  in  that 
state,  and  when  such  parties  did  subsequently 
engage  in  that  business,  and  actually  produced 
and  manufactured  more  than  £ve  thousand 
bushels  of  salt  within  the  state,  the  act  became 
a  contract  between  the  state  and  such  parties, 
which  the  legislature  of  the  state  could  not 
constitutionally  revoke  or  repeal. 

Gordon  v.  Appeal  Tax  Court,  3  How.  133  ; 
Bk.  V.  Knoopy  16  How.  369;  Ohio  L.  d  T.  Co. 
V.  Deholt,  16  How.  416;  Dodge  v.  Woolaey,  18 
How.  331,  15  L.  ed.  401;  Bk.  v.  DeBolt,  18  How. 
380,  15  L.  ed.  458. 

*  The  act  must  be  regarded  as  an  inducement 
to  private  parties  to  prosecute  experiments.  In 
this  experiment  thousands  of  dollars  might  be 
expended,  and  yet  not  a  bushel  of  salt  be  pro- 
duced. The  experiment  satisfactorily  settled, 
it  being  ascertained  in  other  words  that  salt 
could  be  produced,  then  its  manufacture  would 
be  sure  to  follow.  But  the  thing  for  which 
the  state  intended  to  compensate  was  the  solu- 
tion of  a  question  whether  salt  could  be  pro- 
duced. The  plaintiff  in  error,  relying  upon 
this  act,  entered  upon  the  enterprise  and  set- 
tled the  question  by  the  actual  production  of 
31,740  bushels  of  salt,  prior  to  Mar.  9,  1861; 
and  thus  became  entitled  to  the  compensation 
offered  by  the  legislature.  What  was  this? 
The  act  must  answer: 

"Section  2.  All  property,  real  ^nd  personal, 
used  for  the  purpose  mentioned  in  the  1st  sec- 
tion (that  is,  boring  for  and  manufacturing 
salt  in  this  state)  shall  be  exempt  from  taxa- 
tion for  any  purpose." 

When  and  how  long  exempt?  But  one  an- 
swer can  be  given  to  this  question:  as  long  as 
the  same  shall  be  used  for  the  purpose  afore- 
said. 

But  to  say  that  the  legislature  could  repeal 
the  law  and  thus  withdraw  the  promised  com- 
pensation as  soon  as  the  party  should  perform 
on  its  part,  by  solving  the  question  whether 
salt  could  be  manufactured  from  the  waters  of 
the  state,  is  to  say,  that  when  one  party  to  a 
contract  has  realized  the  benefit  expected,  he 
may  repudiate  the  obligation  of  making  to  the 
other  party  the  stipulated  consideration. 

Any  person  who  had  engaged  in  this  business 
on  the  faith  of  the  act  of  Feb.  15,  1859,  prior 
to  the  act  of  Mar.  15,  1861,  cannot  be  affected 
by  the  latter  act.  The  plaintiff  in  error  had 
done  and  performed  on  its  part  what  entitled 
it  to  perpetual  exemption  of  all  property  it 
should  thereafter  employ  in  the  business 
prior  to  the  amendatory  act;  therefore,  that 
act  cannot  impair  the  right  vested  in  the  plain- 
tiff in  error  prior  to  its  passage. 

In  the  opinion  of  tne  court  below  the  act  of 
Feb.  15,  1859,  is  likened  to  an  ordinary  bounty 
law,  on  the  killing  of  noxious  animals  or  the 
manutaeture  of  certain  fabrics.  This,  it  is  re- 
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spectfully  submitted,  is  the  error  of  the  court 
below.  The  existence  of  foxes  and  beara^  a&t! 
the  fact  that  wool  can  be  manufactured  into 
cloth,  are  facts  universally  known;  therefore, 
when  a  state  offers  a  bounty  for  the  destruction 
of  such  animals  or  for  the  manufacture  of 
woolen  fabrics,  it  may  at  any  time  repeal  the 
law,  except  as  xo  animals  killed  or  cloths  man- 
ufactured while  the  law  was  in  force.  As  to- 
such,  it  is  conceded  in  this  opinion  that  it  can- 
not be  repealed.  But  in  the  case  at  bar  it  was 
not  known  that  salt  coiild  be  manufactured  in 
that  state;  and  as  an  inducement  to  the  solu- 
tion of  that  doubt  the  state  promised  to  whom- 
soever should  settle  it  favorably  that  all  the 
property  he  should  ever  thereafter  employ  in 
that  business  should  be  exempt  from  taxation, 
and  that  all  the  salt  he  should  manufacture 
should  receive  a  certain  bounty.  Had  this  law 
been  repealed  before  any  one  entitled  himself 
to  its  benefits,  no  complaint  could  have  been 
made  and  its  repeal  would  have  wronged  no 
one.  But  as  to  those  who,  by  expenditure  of 
capital  in  the  business,  had  produced  the  speci- 
fied amount  of  salt,  the  case  is  wholly  different. 
Suppose  the  act  had  promised  $600,000  to  every 
one  who  should  manufacture,  as'  aforesaid, 
$100  worth  of  salt.  The  opinion  below  con- 
cedes that  whoever  had  manufactured  this 
amount  would  have  been  entitled  to  this  re- 
ward, and  that  the  legislature  could  not  repeal 
the  law  as  to  him,  though  it  might  as  to  all 
other  persons.  Now,  what  is  the  difference 
whether  a  gross  sum  was  promised,  or  perpet- 
ual exemption  of  property  from  taxation,  if 
employed  in  the  same  business.  Whoever  has 
done  the  thing  while  the  law  remains  in  force, 
is  entitled  to  the  reward,  whatever  it  may  be 
promised  by  the  act.  That  the  reward  prom- 
ised by  this  act  was  perpetual  exemption  of 
property,  does  not  put  it  in  the  power  of  the 
legislature  to  deprive  the  party,  who  is  entitled 
to  it  of  the  award. 

The  court  below  fall  into  the  error  of  con- 
ceiving that  our  argument  rests  upon  the 
theory  that  the  legislature  could  not  repeal  the 
act.  We  do  not  deny  this.  But  the  question 
is.  What  is  the  effect  of  such  rep<^I?  We 
claim  that  the  repeal  cannot  affect  those  who 
have  acquired  the  right  of  exemption  from  tax- 
ation while  the  law  was  in  force;  although  the 
right  thus  acquired  is  indefinite  in  point  of 
time.  Indefinite  exemption  as  to  property  they 
may  thereafter  employ  in  that  business,  is  the 
right  which  was  acquired  by  the  plaintiff  in 
error  while  the  law  was  in  force.  That  cannot 
be  taken  away. 

Mr.  B.  J.  Broxv^,  for  defendant  in  error: 

The  act  of  1759  is,  neither  in  terras  nor  by 
necessary  implication,  irrepealable.  There  is  no 
pledge,  expressed  or  implied,  that  the  power  of 
taxation  should  not  thereafter  be  exercised. 
Hence,  it  did  not  create  a  contract  on  the  part 
of  the  state. 

Christ  Church  v.  Phila.  24  How.  302,  16  L. 
ed.  604;  Bk.  v.  Billings,  4  Pet.  514;  Oilman  v. 
Sheboygan,  2  Black,  513,  17  L.  ed.  307. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  in  this  case  claims  ex- 
emption from  taxation  as  to  certain  real  estate 
in  East  Saginaw,  by  virtue  of  an  act  passed  by 
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the  legislature  ot  Michigan  on  the  15th  day  of 
February,  1859,  for  encouraging  the  manufac- 
ture of  salt.    The  act  was  as  follows: 

"Section  1.  The  people  of  the  state  of  Mich- 
374*]igan  enact  that  *all  companies  or  cor- 
porations formed  or  that  may  be  formed  for  the 
purpose  of  boring  foi  and  manufacturing  salt  in 
this  state,  and  any  and  all  individuals  engaged 
or  to  be  engaged  m  such  manufacture,  shall  be 
entitled  to  the  benefit  of  the  provision  of  this 
act." 

"Sec.  2.  All  property,  real  and  personal, 
used  for  the  purpose  mentioned  in  the  1st  sec- 
tion of  this  act,  shall  be  exempt  from  taxation 
for  any  purpose." 

"Sec.  3.  There  shall  be  paid  from  the  treas- 
ury of  this  state,  as  a  bounty,  to  any  individual 
or  company  or  corporation,  the  sum  of  ten 
cents  for  each  and  every  bushel  of  salt  manu- 
factured by  such  individual,  company,  or  cor- 
poration, from  water  obtained  from  boring  in 
this  state;  provided  that  no  such  bounty  shall 
be  paid  until  such  individual,  company,  or  cor- 
poration shall  have  at  least  five  thousand 
bushels  of  salt  manufactured." 

The  bill  in  the  case  was  filed  for  an  injtmc- 
tion  to  restrain  the  city  of  East  Saginaw  from 
levying  and  enforcing  any  tax  on  the  real  estate 
in  question,  and  for  a  decree  establishing  the 
exemption  claimed.  It  alleges  that  in  April, 
1859,  after  the  passage  of  the  above  law,  the 
plaintiff  was  organized  as  a  corporation  imder 
the  general  laws  of  Michigan,  for  the  purpose 
of  manufacturing  salt  from  salt  water  to  be 
obtained  in  the  state  of  Michigan;  that  prior 
to  the  said  act  of  Feb.  15,  1859,  the  state  had 
been  engaged  in  experiments  and  had  spent 
large  sums  of  money  to  ascertain  whether  salt 
could  be  manufactured  as  aforesaid  but  with- 
out any  satisfactory  results,  and  that  the  act 
was  passed  to  encourage  private  parties  to  en- 
gage in  the  same  experiments. 

The  bill  then  states  as  follows: 

"Your  orator  further  shows  that  the  persons 
associating  as  hereinbefore  stated,  to  form  the 
'East  Saginaw  Salt  Manufacturing  Company,' 
were  solely  induced  thereto,  as  your  orator  be- 
lieves, by  the  encouragement  held  out  in  said 
act,  and  had  not  said  last-mentioned  act  been 
passed,  no  such  corporation  would  have  been 
formed  nor  any  experiment  made  to  determine 
whether  salt  could  profitably  be  made  in  Michi- 
gan. 

"Your  orator  further  shows  that  after  spend- 
ing some  time  in  erecting  the  necessary  build- 
ings and  in  procuring  the  requisite  machinery 
therefor,  a  well  was  commenced  by  the  said 
association,  near  the  Saginaw  river,  in  the 
county  of  Saginaw,  in  June,  1859,  and  that 
drilling  continued  almo9t  constantly  from  that 
time  until  early  in  the  year  1860,  at  which 
375*]  time  a  depth  of  669  feet  was  *reached, 
where  brine  was  found  of  sufficient  strength  and 
purity  to  warrant  the  company  in  proceeding  to 
the  manufacture  of  salt. 

"That,  relying  in  good  faith  upon  the  benefits 
promised  in  the  said  act  of  the  legislature  of 
1859,  said  company  proceeded  at  once  to  erect 
works  for  the  manufacture  of  salt  from  the 
brine  found  in  said  well,  such  manufacture 
commencing  the  last  of  June  or  the  first  part 
of  JuIf,  ISGO,  and  f»-om  that  date  to  March 
^tn,  1861,  there  was  Hctually  manufactured  by 
.said  corporation,  from  salt  water  obtained  in 
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the  state  of  Michigan,  6,348  barrels  of  salt, 
each  containing  five  bushels.  Your  orator 
claims  and  avers  the  fact  to  be  that  in  conse- 
quence of  the  facts  hereinbefore  stated,  the 
property  of  your  orator  used  for  the  purpose  of 
boring  for  and  manufacturing  salt  in  this  state 
is  exempt  from  taxation ;  and  that  the  right  to 
such  exemption  from  taxation  became  and  was 
a  vested  right  which  it  is  not  competent  for 
the  legislature  to  take  away  without  your  ora- 
tor's consent. 

"Your  orator  further  shows  that  your  orator 
is  still  engaged  in  the  manufacture  of  salt,  and 
has  purchased  and  is  using  all  its  property  for 
that  purpose;  said  manufacture  continuing  at 
the  place  where  it  was  first  commenced  by  your 
orator." 

The  bill  then  gives  a  description  of  the  land 
owned  by  the  complainants  in  East  Saginaw, 
declaring  that  it  had  been  in  use  by  it  for  the 
purpose  aforesaid  and  states  the  assessment 
thereof  for  taxes  by  the  city  authorities  and 
the  threatened  collection  of  the  same,  and 
prays  for  an  injunction  and  decree  as  before 
stated. 

To  this  bill  a  demurrer  was  filed.  The  coi?xt 
below  overruled  the  demurrer  and  sustained 
the  prayer  of  the  bill;  but  the  supreme  court 
of  Michigan  reversed  this  decree  and  dismissed 
the  bill.  This  decree  of  the  supreme  court 
was  based  upon  an  act  of  the  legislature  of 
Michigan,  passed  on  the  15th  of  March,  1861, 
by  which  the  act  of  1859  was  amended  as  fol- 
lows: The  1st  section  by  adding  a  proviso  lim- 
iting its  benefits  to  those  who  should  be  ae- 
tually  engaged  in  the  manufacture  of  salt  prior 
to  the  1st  of  August,  1861;  the  2d  section,  by 
limiting  the  exemption  from  taxation  to  five 
years  from  the  organization  of  the  company  or 
corporation;  and  the  3d  section  (wbim 
•granted  a  bounty  of  ten  cents  per  bush-  [*376 
el)  by  limiting  the  bounty  moneya  that  should 
be  paid  to  any  one  individual  company  or  cor- 
poration to  the  sum  of  $5,000. 

The  plaintiff  in  error  claims  that  this  amend- 
atory act,  as  applied  to  the  plaintiff,  was  un- 
constitutional and  void  by  reason  of  its  impair- 
ing the  validity  of  a  contract.  It  contends  that, 
the  act  of  1859  held  out  an  inducement  or  offer 
to  private  parties  to  embark  in  the  business  of 
manufacturing  salt  in  Michigan;  and  that  when 
such  parties  did  subsequently  engage  in  that 
business  and  actually  produce  and  manufac- 
ture more  than  five  thousand  bushels  of  salt 
within  the  state,  the  act  became  a  contract  be- 
tween the  state  and  such  parties  which  the 
legislature  could  not  constitutionally  revoke  or 
repeal. 

This  is  the  principal  Question  in  the  cause. 

It  is  unnecessary  at  tnis  time  to  discuss  the 
question  of  power  on  the  part  of  a  state  legis- . 
lature  to  make  a  contract  exempting  certain 
property  from  taxation.  Such  a  power  has 
been  frequently  asserted  and  sustained  by  the 
decisions  of  this  court.  2V.  Jersey  v.  Wilson,  7 
Cranch,  164;  Gordon  v.  Appeal  Tax  Ct.  3  How. 
133;  Piqua  Bk.  v.  Knoop,  16  How.  309;  Ohio 
L.  I.  d  T.  Co.  V.  Deholt,  16  How.  416;  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  ed.  401;  Jefferson 
Bank  v.  Shelly,  1  Black,  436,  17  L.  ed.  173; 
McOee  v.  Mathis,  4  Wail.  143,  18  L.  ed.  314; 
Home  of  the  Friendless  v.  Rouse,  8  Wall.  430, 
19  L.  ed.  495;  Wilmington  R.  v.  Reid,  ante,  568, 
.decided  at  this  term. 
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The  question  in  this  case  is  whether  any  con- 
tract was  made  at  all,  and,  if  there  was, 
whether  it  was  a  contract  determinable  at  will, 
or  of  perpetual  obligation. 

Had  the  plaintifl  in  error  been  incorporated 
by  a  special  charter,  and  had  that  charter  con- 
tained the  provision  that  all  its  lands  and  prop- 
erty used  in  the  manufacture  of  salt 
377*]  *8hould  forever,  or  during  the  continu- 
ance of  its  charter,  be  exempt  from  taxation, 
and  had  that  charter  been  accepted  and  acted  on, 
it  would  have  constituted  a  contract.  But  the 
case  before  us  is  not  of  that  kind.  It  declares,  in 
purport  and  eflFect,  that  all  corporations  and  in- 
dividuals who  shall  manufacture  salt  in  Michi- 
gan from  water  obtained  by  boring  in  that 
state,  shall  be  exempt  from  taxation  as  to  all 
property  used  for  that  purpose  and,  after  they 
shall  have  manufactured  5,000  bushels  of  salt, 
they  shall  receive  a  boimty  of  ten  cents  per 
bushel.     That  is  the  whole  of  it.     As  the  su- 

f>reme  court  of  Michigan  says,  it  is  a  bounty 
aw  and  nothing  more;  a  law  dictated  by  public 
policy  and  the  general  good,  like  a  law  offering 
a  bounty  of  fifty  cents  for  the  killing  of  every 
wolf  or  other  destructive  animal.  Such  a  law 
is  not  a  contract  except  to  bestow  the  promised 
boimty  upon  those  who  earn  it  so  long  as  the 
law  remains  unrepealed.  There  is  no  pledge 
that  it  shall  not  be  repealed  at  any  time.  As 
long  as  it  remains  a  law  every  inhabitant  of  the 
statie,  every  corporation  having  the  requisite 
power,  is  at  liberty  to  avail  himself,  or  itself, 
of  its  advantages,  at  will,  by  complying  with 
its  terms  and  doing  the  things  which  it  prom- 
ises to  reward,  but  is  also  at  liberty  at  any 
time  to  abandon  such  a  course.  There  is  no 
obligation  on  any  person  to  comply  with  the 
conditions  of  the  law.  It  is  a  matter  purely 
volimtary;  and,  as  it  is  purely  voluntary  on 
the  one  part,  so  it  is  purely  voluntary  on  the 
other  part;  that  is,  on  the  part  of  the  legisla- 
ture, to  continue,  or  not  to  continue  the  law. 
The  law  in  question  says  to  all:  You  shall 
have  a  bounty  of  ten  cents  per  bushel  for  all 
salt  manufactured,  and  the  property  used  shall 
be  free  from  taxes.  But  it  does  not  say  how 
long  this  shall  continue;  nor  do  the  parties 
who  enter  upon  the  business  promise  how  long 
they  will  continue  the  manufacture.  It  is  an 
arrangement  determinable  at  the  will  of  either 
of  the  parties,  as  much  so  as  the  hiring  of  a 
laboring  man  by  the  day. 

If  it  be  objected  that  such  a  view  of  the  case 
exposes  parties  to  hardship  and  injustice,  the 
«nswer  is  ready  at  hand,  and  is  this:  It  will 
378*]  not  be  presumed  that  the  legislature  of  *a 
sovereign  state  will  do  acts  that  inflict  hard- 
ship and  injustice. 

The  case  differs  entirely  from  those  laws  and 
charters  which  have  been  adjudged  to  be  irrev- 
ocable contracts. 

Charters  granted  to  private  corporations  are 
held  to  be  contracts.  Powers  and  privileges 
are  conferred  by  the  state,  and  corresponding 
duties  and  obligations  are  assumed  by  the  cor- 
poration. And  if  no  right  to  alter  or  repeal  is 
reserved,  stipulations  as  to  taxation,  or  as  to 
any  other  matter  within  the  power  of  the  legis- 
lature, are  binding  on  both  parties;  and  so 
corporations  formed  under  general  laws,  in 
place  of  special  charters,  like  the  Ohio  banks 
under  the  general  banking  law  of  that  state, 
are  entitled  to  the  benefit  of  specific  provisions 
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and  exemptions  contained  in  those  laws,  which 
are  regarded  in  the  same  light  as  if  inserted  in 
special  charters.  "The  act  is  as  special  to 
each  bank,"  says  Justice  McLean,  delivering  the 
opinion  of  this  court,  "as  if  no  other  institu- 
tion were  incorporated  under  it."  Bk.  v. 
Knoop,  16  How.  380.  In  such  cases  the  scope 
of  the  act  takes  in  the  whole  period  for  which 
the  coriX)ratian  is  formed.  The  language  means 
that  during  the  existence  of  any  corporation 
formed  under  the  act,  the  stipulation  or  ex- 
emption specified  in  it  is  to  operate. 

The  act  under  consideration  cannot  be  in- 
terpreted on  this  principle.  It  applies  to  indi- 
viduals as  well  as  corporations,  and  to  all  cor- 
porations having  power  to  manufacture  salt. 
Now,  in  the  case  of  individuals,  must  it  be  con- 
strued to  mean  that  as  long  as  the  individual 
lives  and  manufactures  salt  the  state  will  pay 
him  the  bounty  of  ten  cents  on  the  bushel,  and 
exempt  his  property  from  taxation?  Can  the 
law  never  be  repealed  as  to  those  who  have 
once  commenced  the  manufacture?  Such  a 
construction  could  never  have  been  intended. 
In  its  nature  it  is  a  general  law,  regulative  of 
the  internal  economy  of  the  state,  and  as  much 
subject  to  repeal  and  alteration  as  a  law  for- 
bidding the  killing  of  game  in  certain  seasons 
of  the  year.  Its  continuance  is  a  matter  of 
public  policy  only;  and  those  who  rely  on  it 
must  'base  their  reliance  on  the  free  and  [*379 
voluntary  good  faith  of  the  legislature.  For 
the  benefit  of  sheep  growers  in  some  states,  dogs 
are  subjected  to  a  severe  tax.  Could  not  the 
legislature  repeal  such  a  law?  If  Congress  es- 
tablishes a  tariff  for  the  protection  of  certain 
manufactures,  does  that  amount  to  a  contract 
not  to  change  it? 

In  short,  the  law  does  not,  in  our  judgment, 
belong  to  that  class  of  laws  which  can  be  de- 
nominated contracts,  except  so  far  as  they  have 
been  actually  executed  and  complied  with. 
There  is  no  stipulation,  express  or  implied, 
that  it  shall  not  be  repealed.  General  encour- 
agements, held  out  to  ail  persons  indiscrimi- 
nately, to  engage  in  a  particular  trade  or  man- 
ufacture, whether  such  encouragement  be  in 
the  shape  of  bounties  or  drawbacks,  or  other 
advantage,  are  always  under  the  l^slative 
control,  and  may  be  discontinued  at  any  time. 

The  judgment  must  he  afprmed* 


♦HIBERNIA  ARMSTRONG,  Appt.,  [♦154 

1?. 
UNITED  STATES. 

(See  S.  C.  13  Wall.  154-156.) 

Eifeot  of  President's  proclamation  of  pardon — 

restoration  of  property — puhlio  act. 

* 

1.  The  proclamation  of  the  President  of  Decem- 
I>er  25,  1868.  jTrantlng  to  all  and  every  person  who 
directly  or  indirectly  participated  In  tne  late  In- 
surrection or  Rebellion  a  full  pardon  and  amnesty 
with  restoration  of  all  rlcrhts,  privileges,  and  Im- 
munities under  the  Constitution  and  the  laws,  blots 
out  the  offense. 

2.  The  person  so  pardoned  Is  entitled  to  the  res- 
toration of  the  proceeds  of  captured  and  aban- 
doned property,  if  suit  be  brought  within  two 
years  after  the  suppression  of  the  Rebellion. 

3.  This  was  a  puolic  act.  of  which  all  courts  of 
the  United  States  arc  bound  to  take  notice,  and  to 
which  all  courts  are  bound  to  give  effect. 

NoTB. — The  effect  of  jtardona — see  notes,  18  L. 
ed.  U.   8.   882;  15  L.  R.  A.  395. 
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[No.  492.] 
Buhmitted  Jan,  SI,  1872,  Decided  Mar.  25,  W2, 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufficiently  stated  by  the  court. 
Mr,  R.  M.  GorrHne  for  the  appellant. 
Mr.    B.    H.    Bristow,    Solicitor    Ocn,,   for 
United  States. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  claim  for  the  proceeds  of  certain 
cotton,  under  the  abandoned  and  captured 
property  act.  The  court  of  claims  find  that 
the  cotton  was  raised  by  the  claimant,  that 
in  the  latter  part  of  1863,  or  early  in  1864, 
there  were  on  her  cotton  plantation  one  hun- 
dred and  twenty  bales  of  cotton,  which  were 
taken  possession  of  by  the  United  States  mili- 
tary forces  and  removed  to  Little  Rock;  that 
prior  to  July,  1864,  one  hundred  and  two  bales 
of  this  cotton  were  in  the  hands  of  the  treasury 
agents,  and  were  taken  and  used  by  the  mili- 
tary forces  in  the  works  of  defense  around  the 
city  of  Little  Rock;  that  60  bales,  when  taken 
out  of  the  defenses,  were  identified  as  belonging 
to  the  claimant;  and  with  other  cotton  identi- 
fied as  belonging  to  other  parties,  and  170  sacks 
of  loose  cotton,  which  came  out  of  the  fortifica- 
tion and  not  identified,  were  shipped  to  the 
treasury  agent,  %t  Cincinnati,  sold,  and  the  pro- 
ceeds paid  into  the  Treasury.  Tlie  claimant  was 
proved  to  have  given  no  active  aid  to  the  Re- 
bellion, except  that  on  the  approach  of  the 
Union  Army  she  fied  south,  with  thirty  or  forty 
of  her  slaves,  to  avoid  emancipation.  This  was 
155*]  in  September,  *1863.  Judgment  was  ren- 
dered against  her  on  the  4th  of  April,  1870,  and 
an  appeal  taken  to  this  court. 

The  "abandoned  and  captured  property  act" 
provides  for  the  restoration  of  the  proceeds 
of  property  on  proof  that  the  claimant  has 
never  given  any  aid  or  comfort  to  the  present 
Rebellion.  The  court  of  claims  seem  to  have 
thought  that  going  south  with  her  slaves  was 
evidence  that  she  did  give  aid  or  comfort  to 
the  Rebellion.  On  this  point  it  is  not  now  neces- 
sary that  we  express  an  opinion ;  for  the  Presi- 
dent of  the  United  States,  on  the  25th  of  De- 
cember, 1868,  issued  a  proclamation,  reciting 
that  a  "universal  amnesty  and  pardon  for  par- 
ticipation in  said  Rebellion,  extended  to  all 
who  have  borne  any  part  therein,  will  tend  to 
secure  permanent  peace,  order,  and  prosperity 
throughout  the  land,  and  to  renew  and  fully 
restore  confidence  and  fraternal  feeling  among 
the  whole  people,  and  their  respect  for,  and  at- 
tachment to,  the  national  government,  de- 
signed by  its  patriotic  founders  for  the  general 
good;"  and  granting,  "unconditionally,  and 
without  reservation,  to  all  and  every  person 
who  directly  or  indirectly  participated  in  the 
late  insurrection  or  Rebellion,  a  full  pardon  and 
amnesty  for  the  offense  of  treason  against  the 
United  States,  or  of  adhering  to  their  enemies 
during  the  late  Civil  War,  with  restoration  of 
all  rights,  privileges,  and  immnnities  under  the 
Constitution,  and  the  laws  which  have  been 
made  in  pursuance  tnereof."    15  Stat,  at  L.  711. 

We  have  recently  held,  in  the  case  of  The 
United  States  v.  Klein,  ante,  617,  that  pardon 
pranted  upon  conditions,  blots  out  the  off'ense, 
if  proof  is  made  of  compliance  with  the  con- 
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ditionsj  ♦and  that  the  person  so  par-  [*156 
doned  is  entitled  to  the  restoration  of  the  pro- 
ceeds of  captured  and  abandoned  property,  if 
suit  be  brought  within  "two  years  after  the  sup- 
pression of  the  Rebellion."  The  proclamation 
of  the  25th  of  Dccombor  granted  pardon  uncon- 
flih'onally  and  without  reservation.  This  wos  a 
public  act  of  which  all  courts  of  the  United 
States  are  bound  to  take  notice,  and  to  which  all 
courts  are  bound  to  give  effect.  The  claim  of 
the  petitioner  was  preferred  within  two  years. 
The  court  of  claims,  therefore,  erred  in  not  giv- 
ing the  petitioner  the  benefit  of  the  proclamai- 
tion. 

Its  judgment  must  he  reversed,  with  direc- 
tions to  proceed  in  conformity  with  this  opinion. 


•GEORGE  P.  STEINBACH,  PZ/f.  in  Err,,  [•183 

1?. 
THE  RELIEF  FIRE  INSURANCE  COMPANY 

OF  NEW  YORK. 

(See  S.  C.  18  Wall.  183-185.) 
Fire-works,  when  not  covered  by  policy. 

Under  a  clause  in  a  policy  providing  that  fire- 
works sliould  not  be  covered  by  the  insurance, 
fire-works  are  not  iucluded  under  the  name  of  fire- 
crackers, which  were  permitted  to  be  kept,  nor  in 
the  description  of  "other  articles  in  the  line  of 
iHisIness"  of  the  Insured,  used  in  the  policy. 

[No.  126.] 
Argued  Mar,  5,  ISli,     Decided  Mar,  25,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

This  was  an  action  brought  by  the  plaintiff 
in  error,  upon  a  policy  of  insurance  against 
loss  by  fire  made  by  the  defendant  in  error,  a 
corporation  created  by  the  laws  of  New  York. 

Tiie  suit  was  brought  in  the  superior  court 
of  Baltimore,  Maryland,  and  process  served  on 
the  defendant's  general  agent  in  Baltimore. 

The  defendant  appeared  and  removed  the 
case,  according  to  the  act  of  Congress,  into  the 
circuit  court  of  the  United  States  for  the  Mary- 
land district. 

The  policy  insured  the  plaintiff  to  the  amount 
of  $5,000,  in  these  words:  "On  his  stock  of 
fancy  goods,  toys,  and  other  articles  in  his  line 
of  busmess,  contained  in  the  three-story  brick 
building  situated  on  the  southeast  corner  of 
Baltimore  street  and  Tripoletts  alley,  and  now 
in  his  occupancy  as  a  German  jobber  and  im- 
porter, privilege  to  keep  fire-crackers  on  sale." 

The  above  language  is  in  writing. 

In  the  printed  part  the  policy  states:  "If  the 
property  shall  be  used  for  storing  or  keeping 
thereon  articles,  goods,  or  merchandise  denomi- 
nated hazardous,  extra  hazardous,  or  specially 
hazardous,  in  the  second  of  the  classes  of  hazard 
annexed  to  the  policy,  except  as  herein  spe- 
cially provided,  or  hereinafter  agreed  to  in  writ- 
ing upon  this  policy,  thenceforth,  so  long  as  so 
used,  the  policy  shall  be  of  no  effect." 

Among  the  articles  denominated  as  specially 
hazardous  in  said  annexed  classes,  are  fire- 
works. 

At  the  trial  of  the  cause  the  plaintiff  proved 
loss  by  fire  on  the  stock  of  goods  in  his  said. 

Note. — Oral  evidence  «»  applicohle  to  writtcth 
contracts — pee  note  (n  BrnrtVy  v.  Wash.  etc.  Steam 
Packet  Co.  10  L.  ed.  U.  S.  72. 
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store,  and  that  the  proportion  of  loss  falling  on 
the  defendant  was  $4,078.44.  It  also  appeared 
in  evidence  that  at  the  time  of  the  fire  the 
plaintiff  had  fire-works  in  store  for  sale,  and 
that  the  fire  originated  in  them. 

The  plaintiff  then  offered  to  prove  that  fire- 
works were  an  article  in  his  line  of  business  as 
a  German  jobber  and  importer,  for  the  purpose 
of  showing  that  they  were  covered  by  the  writ- 
ten words  of  the  policy.  The  court  refused  to 
admit  the  evidence,  and  exception  was  taken ; 
and  the  verdict  being  against  him  after  the 
above  ruling,  he  took  out  this  writ  of  error. 

Messrs.  A,  Stirling,  Jr,,  and  Alex.  Wolff, 
for  plaintiff  in  error: 

The  written  part  of  the  policy  controls  the 
printed  part; 

Ang.  In6.  §§  14,  15;  1  Phil.  Ins.  16;  Fland- 
ers Ins.  70,  88;  Pindar  v.  Ins.  Co.  36  N.  Y. 
648;  Hayward  v.  Ins.  Co.  19  Abb.  Pr.  116. 

For  the  purpose  of  showing  that  the  written 
|)art  of  the  policy  covered  fire- works,  it  was 
proper  to  prove  what  articles  were  in  the  plain- 
tiff's line  of  business  as  a  German  jobber  and 
importer,  and  it  was  a  question  for  the  jury 
whether  fire-works  were  part  of  the  stock  of 
fancy  goods,  toys  and  other  articles  in  the  plain- 
tiff's line  of  business.  Fland.  Ins.  73,  76;  Ins. 
Co.  v.  Updegraff,  43  Pa.  360. 

Although  fire-works  and  other  articles  kept 
on  hand  by  plaintiff  and  by  all  persons  in  his 
line  of  business  are  enumerated  m  the  printed 
part  of  the  policy  as  hazardous,  extra  hazardous 
or  specially  hazardous,  and  are  required  in  or- 
der to  be  insured  to  be  specified  in  the  policy  in 
writing;  yet,  if  it  can  be  proved  that  fire-works 
were  kept  on  sale  by  the  plaintiff  and  consti- 
tuted an  article  in  his  line  of  business,  etc.,  then 
fire-works  are  within  the  language  of  the  writ- 
ten part  and  are  insured  without  reference  to 
the  printed  part,  and  are,  in  law,  specified  in 
the  policy  in  writing. 

The  insurer,  instead  of  enumerating  specially 
all  the  plaintiff's  stock  of  goods  which  he  in- 
tended to  cover  by  the  policy,  comprised  them 
in  a  general  description  in  writing,  by  specify- 
ing them  as  all  articles  in  the  plaintiff's  line  of 
business  as  a  German  jobber  and  importer, 
and  thereby  insured  all  articles  so  kept  by  thcj. 
insured  and  necessary  for  the  proper  carrying 
on  of  his  business.  Fland.  Ins.  70-82;  Wall 
V.  Ins.  Co.  14  Barb.  383;  Harper  v.  Ins.  Co. 
17  N.  Y.  194;  Bigler  v.  Ins.  (fo.  20  Barb.  635; 
Benedict  v.  Ins.  Co.  31  N.  Y.  389;  Harper  v. 
Ins.  Co.  22  N.  Y.  441;  Moadinger  v.  Ins.  Co. 
2  Hall  (N.  Y.)  490;  Delonguemare  v.  Ins. 
Co.  2  Hall  (N.  Y.)  589;  Ins.  Co.  v.  Stephen- 
son, 37  Pa.  198;  Ins.  Co.  v.  McLaughlin,  6 
Am.  Law  Reg.  (N.  S.)  374;  Archer  v.  Ins.  Co. 
43  Mo.  434;  Crosby  v.  Ins.  Co.  5  Gray,  504; 
Jns.  Co.  V.  Taylor,  5  Minn.  492;  Blake  v.  Ins. 
Co.  12  Gray,  265;  Ins.  Co.  v.  Ins.  Co.  5  Ohio 
St.  450;  Collins  v.  Ins.  Co.  10  Gray,  155;  Ins. 
Co.  V.  Updegraff,  43  Pa.  350;  Ins.  Co.  v.  Scott, 
Fland.  Ins.  folio  184. 

Mr.  William  Shepard  Bryan,  for  defendant 
in  error: 

The  policy  provides,  in  distinct  terms,  that  it 
shall  be  made  void  by  keeping  certain  pro- 
hibited articles  on  the  premises,  except  as  **here- 
in  specially  provided  for."  And  among  the  pro- 
hibited articles  classed  as  causing  the  greatest 
degree  of  hazard,  we  find  "fire-works"  and  with 
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reference  to  them  it  is  stated  thp,t  they  add  fifty 
cents  per  $100  to  the  rate  of  insurance,  and  ap- 
parently with  great  carefulness  it  is  repeated, 
that  "to  be  covered,  they  must  be  specially 
written  in  the  policy." 

The  dear  result  of  the  terms  of  the  policy 
prohibits  fire-works.  This  construction  gives 
effect  to  every  part,  prevents  any  conflict  be- 
tween different  clauses,  and  attributes  to  them 
all  one  common,  harmonious  intent  and  pur- 
pose.    It  must,  therefore,  be  adopted. 

2  Pars.  Mar.  L.  49,  53 ;  Goicoechea  v.  La.  Ins. 
Co.  6  Mart.  (N.  S.)  51;  Hunter  v.  Ins.  Co.  11 
La.  Ann.  139;  Ins.  Co.  v.  Edmond,  17  Gratt. 
138;  Robertson  v.  French,  4  East,  130;  Wash- 
burn V.  Gould,  3  Story,  162. 

The  evidence  proposed  to  be  offered  was  of 
ths  most  inconclusive  character.  It  was  not 
alleged  that  there  was  any  general,  well  known 
custom  to  keep  fire-works  on  premises  of  the  de- 
scription occupied  by  the  insured ;  nor  that  fire- 
works were  necessary  to  enable  him  to  carry  on 
his  business ;  nor  that  in  point  of  fact  they  were 
on  the  premises  at  the  time  the  insurance  was 
effected.  But  it  was  simply  proposed  to  show 
that  they  "constituted  an  article  in  the  line  of 
business  of  a  German  jobber  and  importer." 
By  what  usage?  When  and  where  did  the 
upage  prevail  T  Did  it  relate  to  the  city  of  Balti- 
more? Was  it  in  existence  at  the  time  of  the 
insurance?  Was  it  general,  notorious,  well  es- 
tablished, certain,  and  uniform,  or  was  it  known 
to  the  insurers?  The  evidence  did  not  propose 
to  embrace  any  of  these  points.  But  it  was  an 
attempt  simply  and  fiatly  to  contradict  the 
written  contract.  This  was  clearly  incompe- 
tent. 

Ins.  Co.  V.  Wright,  1  Wall.  470,  17  L.  ed.  508; 
Foley  V.  Mason,  6  Md.  49 ;  Macomber  v.  Ins.  Co. 
7  Gray  (Mass.)  257;  Whitmarsh  v.  Ins.  Co.  2 
Allen  (Mass.)  582;  Ins.  Co.  v.  Gibb,  7  Law  Rep. 
N.  S.  676. 

Mr.  Chief  Justice  Gliase  delivered  the  opin- 
ion of  the  court: 

The  only  question  in  the  case  arises  upon  the 
construction  of  the  policy  sued  upon. 

The  insurance  was  upon  the  plaintiff's  stock 
of  fancy  goods  and  other  articles  in  his  busi- 
ness, as  a  German  jobber  and  importer,  with 
the  privilege  to  keep  fire-crackers  on  sale.  The 
loss  arose  from  a  fire  which  originated  in  the 
fire-works  for  sale  in  the  store;  and  upon  the 
trial,  the  plaintiff  offered  to  prove  that  fire- 
works constituted  an  article  in  the  line  of  busi- 
ness of  a  German  jobber  and  importer.  This 
evidence  was  rejected  by  the  court  below,  and 
judgment  given  for  the  defendant.  The  ques- 
tion is,  whether  the  court  erred. 

The  policy  of  insurance  contained  a  clause 
providing  that  fire-works,  among  other  things, 
should  be  specially  written  in  the  policy. 

Otherwise  they  were  not  to  be  covered  by  the 
insurance.  It  is  not  pretended  that  fire- works 
are  included  under  the  name  of  fire-crackers. 
But  the  plaintiff  contends  that  they  are  in- 
cluded in  the  description  of  "other  articles  in 
his  line  of  business.''  The  answer  to  this  is, 
that  the  policn^  itself  requires  that  fire-works 
shall  be  specially  written  in  it.  They  are  among 
the  goods  described  as  specially  hazardous,  and 
add  fifty  cents  on  the  $100  to  the  ordinary  rate 
of  insurance. 

80  U.  8. 
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It  is  impossible  to  think  they  are  described 
by  the  general  terms  used  in  the  policy.  The 
insurance  was  at  the  ordinary  rates.  There  can 
be  no  doubt  that  the  evidence  was  properly  re- 
jected; and  the  judgment  of  the  Circuit  Court 
must,  therefore,  he  affirmed. 


THE  UNION  MUTUAL  LIFE   INSURANCE 
CO.  OF  MAINE,  Plff.  in  Err., 

V, 

HENRY  WILKINSON. 
(See  S.  C.  18  Wall.  222-236.)    , 

Personal  injury  in  life  insurance  policy,  what 
is — insurance  companies  liable  for  acts  of 
their  agents — representations  inserted  in  ap- 
plication by  agent,  without  knowledge  of  ap- 
plicant— parol  testimony  to  explain, 

*1.  The  assured  in  a  life  policy,  in  reply  to  the 

Jinestion  had  she  eyer  had  a  serloas  personal  In- 
ury,  answered  "No.**  She  had,  ten  years  before, 
fallen  from  a  tree.  The  critei-ia  of  a  serious  per- 
sonal Inlurv  considered. 

2.  This  IS  not  to  be  determined  exclusively  by 
the  impression  of  the  matter  at  the  time,  but  its 
more  or  less  prominent  Influence  on  the  health, 
strength,  and  longevity  of  the  party  Is  to  be  taken 
Into  account,  and  the  Jury  are  to  decide  from  these 
and  the  nature  of  the  Injury,  whether  It  was  so 
serious  as  to  make  Its  nondisclosure  avoid  the 
policy. 

3.  Insurance  companies  who  do  business  bv  agen- 
cies at  a  distance  from  their  principal  place  of 
business,  are  responsible  for  the  acts  of  the  agents 
within  the  general  scope  of  the  business  intrusted 
to  their  care,  and  no  limitations  of  their  author- 
ity will  be  binding  on  parties  with  whom  they  deal, 
which  are  not  broueht  to  their  knowledge. 

4.  Hence,  when  these  agents  In  soliciting  Insur- 
ance undertake  to  prepare  the  application  of  the 
insured,  or  make  any  representation  to  the  Insured 
as  to  the  character  or  effect  of  the  statements  of 
the  application,  they  will  be  regarded.  In  doing  so, 
as  the  agents  of  the  insurance  company,  and  not 
of  tho  insured. 

5.  This  principle  Is  rendered  necessary  by  the 
manner  In  which  these  agents  are  sent  over  the 

*Headnotes  by  Mr.  Justice  Millbb. 


country  by  such  companies,  ana  stimulated  by  them 
to  exertions  in  effecting  insorance,  which  often 
lead  to  a  disregard  of  the  true  principles  of  in- 
surance as  well  as  fair  dealing. 

6.  In  such  cases  the  Insurers  cannot  protect 
themselves  under  instructions  to  their  agents  that 
thev  are  only  agents  for  the  purpose  of  receiving 
ana  transmitting  the  application  and  the  premium. 

7.  Therefore,  where  the  agent  had  inserted  in 
the  application  for  life  Insurance  a  representation 
of  the  age  of  the  mother  of  the  assured  at  the  time 
of  her  death,  which  was  untrue,  but  which  the 
agent  hlmneli  obtained  from  a  third  person,  and 
inserted  without  the  assent  of  the  assured,  it  was 
the  act  of  the  company,  and  not  of  the  assured, 
and  did  not  invalidate  the  policy. 

8.  To  permit  verbal  testimony  to  show  how  this 
was  done  by  the  agent,  does  not  contradict  the 
written  contract,  though  the  application  was  signed 
by  the  party.  It  proceeds  on  the  ground  that  it 
was  not  his  statement,  and  that  the  Insurance  com- 
pany, by  the  acts  of  their  agent  in  the  matter,  are 
estopped  to  set  up  that  it  was  the  representation 
of  the  assured. 

[No.  689.] 

Submitted  Feb.  IS,  1872.  Decided  Mar.  25, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  case  is  stated  by  the  court. 

Messrs.  Qilmore  d  Anderson  and  Geo*  0« 
Wright,  for  plaintiff  in  error: 

The  question  to  be  discussed  is :  had  the  court 
and  jury,  under  any  pretense  whatever,  any 
right  to  take  into  evidence  the  parol  statements 
made  by  the  applicant  or  others,  which  were 
contemporaneous  with  the  signing  of  the  appli- 
cation T 

Let  it  be  observed  that  by  the  terms  of  both 
instruments,  the  application  was  a  part  of  the 
policy. 

Both  instruments,  taken  together,  constituted 
one  contract. 

The  plaintiff  sues  on  that  contract,  as  it 
stands. 

It  had  not  beon  reformed  in  equity,  but  stood, 
on  the  day  of  trial,  just  as  the  respective  par- 
ties had  signed  it. 

We  have,  then,  this  anomalous  position  in  a 


Note. — Effect  of  auent'a  filling  in  untrue  answers 
in  application  for  insurance,  uHthout  knowledge 
of  assured. 

The  medical  examiner,  at  request  of  an  agent  of 
the  company,  filled  up  the  application  for  life  In- 
surance. The  applicant  made  correct  answers,  but 
the  medical  examiner  incorrectly  and  untruly  stat- 
ed some  of  them  in  the  application.  In  the  ab- 
sence of  evidence  to  show  true  authority  of  agent, 
a  finding,  that  he' had  authority  to  depute  the  ex- 
aminer to  fiii  the  application  and  that  the  defend- 
ant was  estopped  from  taking  advantage  of  mis- 
takes was  upheld.  Flynn  v.  Equitable  Life  Ins. 
Co,   78  N.  Y.  568,  34  Am.  Rep.  561. 

The  above  case  was  previously  before  the  court, 
and  it  was  held  that  the  medical  examiner  of  a 
life  Insurance  company  is  not,  unless  expressly  au- 
thorized, the  agent  of  the  company  in  filling  up  an 
application  for  insurance,  and  the  company  Is  not 
bound  by  his  acts  or  estopped  by  his  knowledge. 
Flynn  v.  Kqultable  Life  Ins.  Co.  67  N.  Y.  600,  23 
Am.  Rep.  131. 

If  the  assiued  answers  the  questions  truly.  In 
the  absence  of  fraud  or  collusion  he  is  not  respon- 
sible for  any  errors  or  mistakes  of  the  agent  in 
writing  down  his  puswers,  and  the  company  is 
estopped  from  denying  the  truth  of  the  answers. 
Bliss  on  Life  Ins.  U  280-291 ;  Plumb  v.  Ins.  Co. 
18  N.  Y.  392:  Rowley  v.  Ins.  Co.  36  N.  Y.  550;  3 
Keyes.  557  ;  Boos  v.  Ins.  Co.  64  N.  Y.  236 :  Baker 
V.  Ins.  Co.  64  N.  Y.  648:  Columbia  Ins.  Co.  v. 
Cooper,  50  Pa.  331  ;  Merserau  v.  Ins.  Co.  66  N.  Y. 
274  :  Miner  v.  Phoenix  Ins.  Co.  27  Wis.  693,  9  Am. 
Rep.  479;  Ins.  Co.  v.Mahone,  21  Wall.  152,  22  L. 
ed.  593. 

The  company  cannot  avail  Itself  of  any  mis- 
statement or  omission  in  the  application  consti- 
tuting a  warranty  on  the  part  of  the  assured,  when 
13  Wall.  U.  S.  Book  20. 


such  application  la  prepared  by  the  agent  with 
knowledge  of  the  facts,  or  he  is  Intrusted  by  the 
assured  to  make  the  application ;  and  this  is  so 
even  though  the  by-laws  of  the  company  made 
known  to  the  assured  provide  that  the  person  tak- 
ing the  survey  and  preparing  the  application  shall 
be  the  agent  of  the  applicant.  Miner  v.  Phoenix 
Ins.  Co.  27  Wis.  693,  9  Am.  Rep.  479;  Clark  v. 
Union  Mut.  Ins.  Co.  40  N.  H.  333;  Masters  v. 
Madison  Co.  Mut.  Ins.  Co.  11  Barb.  624  ;  Protec- 
tion Ins.  Co.  V.  Harmer,  2  Ohio  St.  452;  Beal  v. 
Park  F.  Ins.  Co.  16  Wis.  241 ;  Howard  F.  Ins.  Co. 
V.  Bruner,  23  Pa.  St.  60;  Hough  v.  Cltv  F.  Ins. 
Co.  29  Conn.  10 ;  May  v.  Buckeye  Mutual  Ins.  Co. 
25  Wis.  291.  and  cases  last  cited. 

An  applicant  for  life  Insuiance,  having  correct- 
ly stated  the  dAe  of  bis  birth  to  the  agent,  is  not 
prejudiced  by  the  agent's  mistake  in  writing  the 
same  in  the  application.  McCall  v.  Phoenix  Mut. 
Ins.  Co.  9  W.  va.  237.  27  Am.  Rep.  668 ;  Simmons 
V.  Ins.  Co.  8  W.  Va.  474. 

Agent  of  a  life  insurance  company  with  power 
to  receive  and  forward  applications  and  counter- 
sign and  deliver  policies  or  collect  premiums  fraud- 
ulently put  down  answers  to  material  questions  In 
the  application  which  were  untrue,  and  not  the 
answers  given  by  applicant,  who  signed  appli- 
cation without  reading  it.  Held,  that  the  insurers 
were  not  bound  by  the  policy.  Ryan  v.  World  Mut. 
Life  Ins.  Co.  41  Cohn.  168.  19  Am.  Rep.  490. 

Company  Is  responsible  for  erroneous  answer  of 
medical  examiner  where  applicant  stated  truth  to 
him  and  certified  to  truth  of  answers,  and  medical 
examiner  afterwards,  without  applicant's  knowl- 
edge, filled  in  the  false  answer.  Grattan  v.  Metro- 
politan Life  Ins.  Co.  30  N.  Y.  281,  36  Am.  Rep. 
617. 
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court  of  law:  the  plaintiff  sues  on  a  written  con 
tract,  signed  by  himself,  as  one  of  the  parties . 
he  asks  a  recovery  according  to  the  terms  of 
that  contract;  and  yet^  in  the  same  breath,  i^ 
permitted  by  the  court  to  contradict  and  vary 
the  terms  of  this  written  contract,  by  provinj! 
what  was  stated  by  himself  and  others,  at  and 
before  the  signing  of  the  same. 

Even  a  defendant  would  not  be  permitted  to 
contradict  or  vary  by  parol  the  terms  of  a  writ 
ten  instrument ;  much  less  a  plaintiff  who  seeks 
a  recovery  under  that  very  instrument. 

There  should  be  no  exception  to  the  rule;  nor 
is  there  any  such,  unless  it  be  in  insurance  con- 
tracts. 

No  reason  exists  in  the  nature  of  things  whv 
any  distinction  should  be  made  in  this  class  of 
contracts;  nor  has  any  court  attempted  to  as- 
sign any  such  distinction. 

The  new  departure  is  believed  to  have  had  its 
origin  in  the  case  of  Plumb  v.  Ins.  Co.  18  N. 
Y.  392. 

Whether  the  application  was,  by  its  terms, 
made  a  part  of  the  policy  in  that  case,  we  arc 
not  informed. 

This  case  seems  to  have  had  in  it  an  element 
of  fraud  or  mistake.  On  this  account  the  appli- 
cation (if  it  was  a  part  of  the  contract,  which 
we  do  not  know)  might  have  been  reformed  in 
equity ;  or,  possibly,  the  practice  of  some  courts 
might  have  allowed  equivalent  treatment  at 
law.  But  neither  fraud  nor  mistake  was 
charged.  The  decision  is  placed  purely  upon 
the  ground  of  estoppel. 

Doubtless,  a  correct  result  was  arrived  at  in 
the  determination  of  the  case,  but  it  was  ar- 
rived at  in  the  wrong  forum  and  for  the  wrong 
reasons. 

Critically  considered,  the  case  does  not  de- 
serve to  become  a  precedent  for  anything. 

As  a  case  of  general  agency,  certainly  it  is  no 
precedent  in  a  cause  where  it  was  the  duty  of 
the  agent  to  take  applications  and  forward  them 
to  the  company,  which  issued  or  refused  to  is- 
sue its  policy  on  inspection  of  the  application 
alone. 

In  such  case  it  is  the  true  rule  to  hold  that 
such  an  agent,  in  the  matter  of  filling  up  a 
statement,  becomes  the  agent  of  the  applicant. 

No  rule  is  better  settled  than  that  those  deal- 
ing with  an  agent  are  bound  to  know  the  nature 
and  extent  of  his  authority. 

The  case  of  Rowley  v.  Ins.  Co.  36  N.  Y.  650, 
was  also  relied  on  in  the  court  below. 

The  opinion  in  that  case  recites  the  above 
case  in  18  N.  Y.  392,  and  adnflts  "that  that 
case  has  changed  the  rule  which  has  hitherto 
prevailed  in  New  York,  relating  to  warranties 
in  policies  of  insurance." 

The  new  case  goes  beyond  the  precedent  on 
which  it  relies,  and  establishes  still  another  doc- 
trine, new  to  the  courts,  in  conflict  with  all 
prior  holdings. 

The  court  says:  "The  written  appointment  of 
the  agent,  Dean,  shows  that  he  was  the  agent 
of  the  defendant,  to  take  applications  for  insur- 
ance in  the  company,  and  receive  the  cash  per- 
centage to  be  paid  thereon." 

Smith  V.  Ins.  Co.  25  Barb.  497,  was  an  ac- 
tion on  a  policy  of  insurance.  The  original  ap- 
plication was  brought  by  the  plaintiff  to  one  V. 
C,  the  company's  agent,  in  an  incomplete  state, 
with  the  understanding  that  the  agent  was  "to 
fill  in  the  rest  of  it  when  he  got  where  he  could 
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write."  Pursuant  thereto,  the  agent  afterwards 
inserted  what  he  thought  proper  to  make  the 
•pplication  complete,  including  a  statement  that 
'there  was  no  encumbrance  except  the  Petrie 
mortgage"  which  was  not  true  in  fact.  The  ap- 
plication was  made  a  part  of  the  policy.  It  was 
Iield  that  the  plaintiff  constituted  V.  G.  his 
xgent  to  complete  the  application,  and  was  re- 
sponsible for  what  he  in  good  faith  inserted,  and 
that  the  policy  was  avoided  by  such  false  state- 
ment. 

The  case  of  Brown  v.  Ins.  Co.  18  N.  Y.  385, 
immediately  precedes  the  case  of  Plumb  v.  Ins. 
Co.y  above  quoted.  They  present  a  most  re- 
markable instance  of  judicial  somersault. 

If  the  position  taken  in  the  circuit  court  is  to 
be  affirmed  as  a  correct  exposition  of  the  rule 
of  law  which  it  follows,  it  will  be  a  precedent 
just  as  applicable  to  litigated  cases  on  promis- 
sory notes  and  other  written  contracts.  In  all 
these  cases  the  statements  and  the  parol  agree- 
ments of  the  parties  will  be  admissible  to  estop 
each  other,  and  hence  to  contradict  and  vary  the 
written  contract. 

It  is  believed,  however,  that  these  two  deci- 
sions in  New  York  have  not  met  with  much  fa- 
vor. So  far  as  is  known,  the  supreme  court  of 
Iowa  is  the  only  court  which  has  cited  and  af- 
firmed them.  This  is  very  distinctly  done  by 
that  court  in  the  case  of  Miller  v.  The  Mutual 
Benefit  Ins.  Co. 

Authorities  on  the  other  hand  arc  numerouB, 
and  are,  we  submit,  sound  in  principle. 

We  refer  especially  to  Vose  v.  Ins.  Co.  6 
Gush.  42;  Smith  v.  Ins.  Co.  24  Pa.  320;  Mitchell 
V.  Ins.  Co.  51  Pa.  402 ;  Lowell  v.  Ins.  Co.  8  Gush. 
127;  Forbes  v.  Ins.  Co.  9  Gush.  470;  Lee  v.  Ins. 
Co.  3  Gray,  583;  Jennings  v.  Ins.  Co.  2  Den. 
75;  Vandervoort  v.  Ins.  Co.  2  Gai.  155;  Cherioi 
V.  Barker,  2  Johns.  346;  Higginson  v.  Dally  13 
Mass.  96;  Weston  v.  Ernes,  1  Taunt.  115;  Ather- 
ton  V.  Brovm,  14  Mass.  152;  Parks  v.  Assurance 
Co.  5  Pick.  34;  Flinn  v.  Tobin,  1  Moody  &  M. 
367. 

The  ninth  question  in  the  application  is  as 
follows:  "Has  the  party  ever  had  any  serious 
illness,  local  disease,  or  personal  injury?  If 
so,  what  nature  and  at  what  age?"  lliis  is  an- 
swered "No." 

It  will  be  seen  by  the  record,  that  there  was 
evidence  tending  to  show  that  in  1862,  Malinda 
fell  from  the  top  of  a  pecan  tree  a  distance  of 
about  forty  feet;  that  she  was  taken  up  insen- 
sible and  was  confined  to  her  bed  for  some 
time  thereafter. 

It  will  also  be  seen  that  against  the  objections 
of  defendant,  the  court  propounded  question 
No.  3,  for  the  special  verdict  of  the  jury,  viz.: 
"Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away,  without 
influencing  or  affecting  her  subsequent  health 
or  length  of  life  prior  to  the  time  when  the  ap- 
plication for  insurance  in  this  case  was  taken  ?" 

In  instruction  No.  5,  the  court  says  to  the 
jury:  "Now,  the  defendant  contends  that  the 
evidence  shows,  that  in  1862,  when  she  was 
about  14  years  of  age,  she  fell  from  a  high  tree, 
and  received  serious  personal  injuries.  The 
plaintiff  denies  that  the  injury  caused  by  the 
ifall  was  serious,  or  that  it  permanently  affected 
her  health,  or  that  any  vestiges  of  it  or  its  ef- 
fects remained  at  the  time  the  application  was 
taken." 

If  the  effects  of  this  fall  were  temporary,  and 
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had  entirely  passed  away  before  the  application 
was  taken,  and  if  it  did  not  affect  her  health  or 
shorten  her  life,  then  the  non-disclosure  of  the 
fall  is  no  defense  to  this  action.  On  the  other 
hand,  if  the  effects  of  the  fall  were  not  tempo- 
rary and  remained  when  the  application  was 
taken,  or  if  the  fall  affected  the^neral  health 
or  was  so  serious  that  it  might  affect  the  health 
or  shorten  the  life,  then  the  non-disclosure  of 
the  injury  caused  by  it  would  defeat  the  right 
of  recbvery  on  the  policy,  although  the  failure 
to  state  the  facts  of  the  fall  was  not  intentional 
or  fraudulent. 

The  court  instructed  the  jury  that  they  were 
to  be  the  judges  as  to  the  seriousness  or  extent 
of  any  unreported  personal  injury;  to  consider 
how  far  it  affected  the  health  or  life ;  that  they 
were  to  weigh  its  effect  as  increasing  or  not  in- 
creasing the  responsibility  of  the  insurance; 
that  temporary  injuries  were  to  be  disregarded, 
and  only  those  considered  which  were  perma- 
nent, or  which  might  aff»>ct  the  life  or  nealth 
of  the  assured  in  after  years.  In  effect,  it  said 
to  the  jury : 

It  is  true  that  the  application  is  part  of  the 
policy,  made  so  by  the  express  terms  of  the  lat- 
ter; that  that  policy  recites  that  it  is  issued 
upon  the  faith  of  the  truthfulness  of  answers 
and  statements  in  the  application;  it  is  true 
that  the  policy  provides  that  if  these  statements 
shall  be  found  in  any  respect  untrue,  then  the 
policy  shall  be  null  and  void;  that  careful  sug- 
gestion was  made  to  the  applicant  of  such  a 
condition  in  the  original  paper;  it  is  true,  gen- 
tlemen, that  all  these  matters  formed  a  part 
of  the  contract  between  the  parties,  but  never- 
theless, you  are  to  judge  how  far  these  ques- 
tions and  matters  inquired   of,   are  material. 

We  contemplate  here  an  association  which 
has  made  life  insurance  its  specialty  through  a 
quarter  of  a  century;  whose  appropriate  busi- 
ness it  has  been  carefully  and  accurately  to  sys- 
tematize the  principles  which  shall  enable  it  to 
estimate  longevity;  which,  from  »  comparison 
of  a  multitude  of  examples,  has  learned  to  esti- 
mate in  figures,  the  probable  hereditary  trans- 
mission of  certain  diseases;  the  effect  of  differ- 
ent occupations  upon  the  life  and  health;  the 
probable  result  of  the  various  forms  of  accident- 
al injury,  as  creating  predisposition  to  disease; 
whose  experience  has  taught  it  how  to  place  an 
average  pecuniary  value  on  each  different  form 
of  injury,  on  its  extent,  its  duration  and  the 
time  when  it  happened.  This  association  pro- 
poses to  issue  life  policies,  and  says  to  each  ap- 
plicant: "Give  us  accurate  answers  to  all  the 
questiofns  which  we  propound;  before  we  can 
accept  or  reject  your  application  or  fix  your  rate 
of  insurance,  you  must  mform  us  fully  as  to  the 
facts  of  which  we  inquire;  your  personal  and 
family  history  are  as  material  as  your  age.'* 
The  applicant  answered  untruly.  It  might  have 
been  from  carelessness,  or  it  might  have  been 
wilfully.  The  consequences  were  the  same.  The 
policy  was  issued  to  a  person  in  name  who  dif- 
fered from  the  person  described  in  the  applica- 
tion, just  so  far  as  the  facts  were  concealed  or 
perverted.  "There  is  no  contract  unless  the 
parties  thereto  assent"  declares  the  principle 
which  lies  at  the  base  of  every  contract.  Where 
is  the  assent  here?  With  such  a  cise,  or  at  least 
p'>Dribly  such  a  case,  the  jury  which  tried  it  are 
instructed  tbat  they  may  pass  upon  the  mate- 
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riality  of  the  answers;  may,  in  effect,  make  a 
new  contract  for  the  parties,  and  then  enforise 
it  by  their  verdict.  It  is  claimed  by  the  defense 
that  all  the  statements  in  the  application  are 
express  warranties.  Phil.  Ins.  §§  754-766, 
762,  893. 

"Statements  of  a  third  party,  put  in  by  th6 
assured  as  constituting,  with  his  own  state- 
ments, the  basis  of  a  contract,  and  so  referred 
to  in  the  policy,  have  the  character  of  a  wai*- 
ranty  of  the  facts  stated,  and  if  the  party  so 
referred  to  by  the  assured,  and  whose  positive 
statements  are  thus  made  a  part  of  the  con- 
tract, makes  a  false  statement,  the  policy  is  void. 

See,  also,  same  author,  §§  542,  902;  1  Sm. 
Lead.  Cas.  635-638;  3  Kent,  Com.  288;  Mile$ 
V.  Ins,  Co,  3  Gray,  680;  Chase  v.  Ins.  Co.  20 
N.  Y.  62;  Daniels  v.  Ins.  Co.  12  Cush.  416; 
Ins,  d  Loan  Co.  v.  Snyder ^  16  Wend.  481; 
Sioui  V.  Ins.  Co,  12  Iowa,  383 ;  Yose  v.  Ins.  Co, 
6  Cush.  42;  Huckman  v.  Femie,  3  Mees.  & 
W.  605;  Button  v.  Ins.  Co,  1  Fost.  &  F.  735; 
Cazcnove  v.  Brit,  etc.  Ass,  Co,  6  Com.  B.  (N. 
S.)  437;  Anderson  v.  Fitzgerald,  17  Jur.  995  j 
Wilson  V.  Ins.  Co,  4  R.  I.  141;  Ang.  Ins.  t 
307. 

Messrs,  MoCrary,  Miller  d  McCrary,  J,  B, 
Craig,  and  W,  J,  Coohran,  for  defendant  in  er- 
ror: 

One  of  the  three  defenses  on  which  defend- 
ant relied  at  the  trial  is  based  on  the  answer 
to  the  ninth  question  of  the  application :  **Ha8 
the  party  ever  had  any  serious  illness,  local 
disease,  or  personal  injury;  if  so,  of  what  na- 
ture and  at  what  age?"    Answer,  "No." 

Defendant  claimed  that  said  Malinda  Jane 
Wilkinson  did  sustain  serious  personal  injuries 
by  falling  from  a  tree  in  1862,  when  she  was 
about  fourteen  years  of  age.  This  was  denied 
and  controverted.  At  the  request  of  th/*  defend- 
ant's attorney  the  court  submitted  this  plain  is- 
sue of  fact  to  the  jury.  The  following  is  the 
question  submitted  and  the  answer  of  the  jury: 

"Did  Malinda  Jane  Wilkinson,  in  the  year 
1862,  receive  a  serious  personal  injury  by  fall- 
ing from  a  tree?"  Answer.  "Yes,  injured;  not 
seriously." 

The  counsel  for  defendant  claim  that  the 
court  erred  in  its  instruction  as  to  this  point  of 
the  defense,  and  also  in  submitting  to  the  jury 
the  third  question  (being  the  second  specitu 
finding  in  the  verdict).  This  is  the  second 
branch  of  their  printed  argument.  It  is  a  mis- 
conception of  the  point  of  controversy  presented 
by  the  record,  as  well  as  a  misconception  of  the 
instructions  of  the  court.  It  assumed  that  there 
was  a  breach  of  warranty,  while  the  real  points 
of  inquiry  are:  what  is  the  precise  thing  war- 
ranted, and  has  there  been  any  breach  at  all? 
The  court  below  expressly  instructed  the  jury 
as  follows: 

"The  law  is  that  the  specific  questions  asked 
by  the  applicant  must  be  truly  answered,  and  if 
answers  in  any  respect  untrue  were  given  to 
such  questions,  they  would  avoid  the  policy, 
although  relating  to  matters  not  materially  af- 
fecting the  risk,  although  they  were  not  design- 
edly untrue,  nor  made  with  a  view  to  deceive 
or  mislead  the  company." 

According  to  the  true  grammatical  construc- 
tion of  the  ninth  question  of  the  application,  the 
adjective  "serious"  qualifies,  not  only  the  word 
"illness,"   but  also   the   words   "disease"   and 
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•^jury."  This  was  conceded  fc  the  court  be- 
low; the  counsel  admit  it  in  their  printed  argu- 
ments, and  it  is  reouired  by  the  rules  of  legal 
construction  as  applied  to  warranties  and  con- 
ditions in  contracts  of  insurance.  Then  leaving 
out  of  said  ninth  (juestion  what  is  not  perti- 
nent to  this  issue,  it  stands:  "Has  the  party 
ever  had  any  serious  personal  injury?"  An- 
swer. "No."  Was  this  answer  true  or  false? 
That  was  the  precise  issue  submitted  to  the  jury 
on  the  evidence. 

:  The  jury  found  that  the  answer  given  to  the 
ninth  question  was  true — that  Malinda  Jane 
Wilkinson  had  not  had  any  serious  personal  in- 
jury, and  hence  there  was  no  breach  of  war- 
ranty. The  jury  did  not  pass  upon  the  ma- 
teriality of  the  answer  to  said  ninth  question. 
They  simply  found  that  the  answer  given  in 
the  application  was  true. 

If  the  jury  had  found  that  the  assured  had 
received  a  serious  personal  injury  and,  notwith- 
standing, had  found  a  general  verdict  in  favor 
of  plaintiff,  then  the  counsel  might  legitimately 
show  error  in  the  instruction;  they  would  be 
entitled  to  say  that  they  were  prejudiced  by 
such  error;  but  when  the  jury  effectually  dis- 
posed of  this  part  of  the  defense  without  going 
into  tne  questions  suggested  in  the  instructions, 
it  is  difficult  to  see  how  that  defense  was  preju- 
diced, even  admitting  that  there  was  error  in 
said  instructions. 

Wilkinson  v.  Ins,  Co,  30  la.  119;  Carleton 
V.  BHigton,  24  Iowa,  173. 

Our  second  answer  to  this  point  of  the  coun* 
sel's  argument  is,  that  there  is  no  .error  in  the 
6th  instruction.  It  is  true  that  when  the  jury 
found  that  the  assured  never  had  any  serious 
persona!  injury,  the  inquiry  as  to  the  effect 
of  such  injury  could  not  arise;  but  if  the  jury 
had  believed  from  the  evidence  that  the  assured 
had  had  any  "serious  personal  injury"  then 
the  instruction  was  legitimate  and  pertinent,  to 
direct  the  jury  as  to  whether  such  a  serious 
personal  injury  was  within  the  fair  and  reason- 
able construction  of  the  ninth  question  in  the 
application.  The  counsel  here  misconceived 
the  point  of  controversy.  It  is  not  whethe* 
such  question  and  answer  is  a  warranty,  or  ks 
to  the  effect  of  a  breach  of  warranty;  but  it  is: 
what  is  the  precise  fact  which  the  parties  in- 
tended to  warrant  as  true?  Was  the  question 
desig-ned  to  include  every  personal  injury  whicn, 
though  it  might  have  been  serious  at  the  time, 
vvas  only  temporary  and  soon  passed  away  and 
was  perhaps  forgotten? 

Wilkinson  v.  Conn.  Mui,  Ins,  Co.  30  la.  119; 
Ross  V.  Bradshaw,  1  Wm.  Bl.  312;  Wall  v. 
Ins.  Co.  14  Barb.  385;  Carter  v.  Ins.  Co.  17 
la.  461. 

Provisions  for  a  forfeiture  where  the  intent 
is  doubtful;,  arc  to  receive  a  strict  construction 
against  those  for  whose  benefit  they  are  intro- 
-duced. 

Livingston  v.  Stickles^  7  Hill,  254;  1  Suran. 
434 ;  Breasted  v.  Farmer's  L.  d  T.  Co.  8  N.  Y. 
305;  Hoffman  v.  Ins.  Co.  32  N.  Y.  405;  Pow. 
Cont.  389. 

It  only  remains  to  examine  that  part  of  the 
defense  which  relates  to  the  mother  of  Malinda 
Jane  Wilkinson.  As  the  jury  found  that  the 
mother  did  not  die  of  consumption,  there  can 
be  no  controversy  as  to  that  part  of  the  appli- 
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cation.  There  remains  the  simple  point  as  to 
the  age  at  which  the  mother  died.  There  ap- 
pears in  a  diagram  in  the  application,  in  a  col- 
umn under  the  printed  words  "age  of  mother 
at  death,"  the  figures  40.  The  jury  found 
that  the  mother  in  fact  died  at  the  ase  ot 
twenty-three  years.  The  court  permitt^  the 
plaintiff  to  introduce  certain  evidence,  not  to 
change  or  vary  the  terms  of  the  contract  as  the 
counsel  argued,  but  to  show  that  the  defend- 
ant was  not  in  a  situation  to  avail  itself  of  this 
answer  to  this  question  in  the  application,  al- 
though it  was  untrue;  or  in  other  words,  that 
tlie  defendant  was  estopped  from  making  this 
defense.  The  admission  of  this  evidence  and 
the  instruction  of  the  court  in  regard  to  it,  the 
counsel  claim  was  error.  The  counsel  admit, 
in  their  printed  argument,  that  the  later  de- 
cisions of  New  York  sustain  the  ruling  of  the 
court  below.  They  claim,  however,  that  the 
cases  of  Plumb  v.  Ins.  Co.  18  N.  Y.  392,  and 
Rowley  v.  Ins.  Co.  36  N.  Y.  650,  have  not  met 
with  much  favor;  that  the  supreme  court  of 
Iowa  is  the  only  court  which  has  cited  and  af- 
firmed them. 

The  latest  decision  on  the  subject  in  Missouri 
is  Combs  V.  Ins.  Co.  43  Mo.  149.  In  this  case, 
a  recovery  was  resisted  on  the  ground  of  false 
representations  and  warranties;  that  the  appli- 
cation stated  the  title  to  be  an  unencumbered 
fee  simple  title,  when  it  was,  in  fact,  an  en- 
cumbered equitable  title.  In  reply  to  this  de- 
fense, the  court  permitted  the  plaintiff  against 
the  objections  of  defendant,  to  introduce  evi- 
dence tending  to  show  that  one  Rush  solicited 
the  insurance  as  agent  of  defendant;  that  plain- 
tiff apprised  him  of  the  true  state  of  the  title; 
that  he  filled  the  application  in  his  own  lan- 
guage, assuring  plaintiff  that  it  was  all  right, 
and  that  plaintiff,  believing  it  so,  signed  it 
without  being  aware  of  the  words  "fee  sim- 
ple" and  "no  encumbrance"  were  in  it.  There 
was  a  verdict  for  the  plaintiff. 

The  Supreme  Court  said:  In  ouV  view  the 
doctrine  of  estoppel  in  pais  is  applicable  to  the 
case  .nnd  ouj^ht  to  be  applied. 

2  Am.  Lead.  Cas.  5th  ed.  1871,  p.  914,  con- 
tains the  latest  and  most  complete  list  and 
review  of  the  cases  on  this  subject  which  we 
have  been  able  to  find.  It  is  there  stated:  "The* 
better  opinion  would  accordingly  seem  to  be, 
that  the  insurers  cannot  take  advantage  of  the 
misstatement  or  omission  of  any  fact  which  it 
was  their  duty  to  set  forth  and  state  correctly 
in  view  of  all  the  circumstances,  and  that  this 
will  be  true  even  when  the  defect  occurs  in  the 
application  or  other  document  which,  though 
signed  by  the  insured,  is  prepared  by  themselves, 
or  by  anyone  whom  they  have  duly  authorized, 
with  a  knowled.sje  of  or  an  opportunity  to  know, 
all  the  material  circumstances. 

The  following  cases  are  then  cited:  Rotcley 
V.  Ins.  Co.  30  N.  Y.  650;  Walsh  v.  Kelly,  40 
N.  Y.  557;  Peck  v.  Ins.  Co.  22  Conn.  575; 
Bebee  v.  Ins.  Co.  25  Conn.  51;  Iron  Works  v. 
his.  Co.  25  Conn.  4l>5;  Bk.  v.  his.  Co.  31 
Conn.  517;  Perry  Co.  Ins.  Co.  v.  Stewart,  19 
Pa.  45;  Ins.  Co.  v.  Bruner,  23  Pa.  50;  Ins. 
Co.  V.  Spencer,  53  Pa.  353;  Franklin  v.  Ins. 
Co.  42  Mo.  457;  Combs  \.  Ins.  Co.  43  Mo. 
148;  Beal  v.  Ins.  Co.  16  Wis.  241;   CtorJk  v. 

80  U.  & 


J 


1871. 


Union  Ins.  Co.  v.  Wilkinson. 


222-236 


Ins,  Co.  40  N.  H.  333;  Ins.  Co.  v.  Crane,  16 
Md.  269. 

That  Ball,  in  making. out  the  application, 
was  the  agent  of  the  insurance  company,  and 
that  the  company  is  responsible  for  his  acts 
while  so  doing,  is  fully  established  by  the  above 
cases.  This  is  the  settled  doctrine  of  New 
York. 

Roioley  v.  Ins.  Co.  supra;  Masters  v.  Ins. 
Co.  11  Barb.  624;  Sexton  v.  Ins.  Co.  0  Barb. 
191 ;  McEwen  v.  Ins.  Co.  5  Hill,  101 ;  see,  also, 
Bk.  V.  Ins.  Co.  31  Conn.  517. 

The  record  abundantly  shows  that  the  appli- 
cant and  his  wife,  when  asked  the  question  in 
controversy,  told  the  agent  the  exact  truth  and 
declined  to  answer  in  any  other  way;  that  the 
agent,  without  their  consent  and  without  their 
knowledge,  inserted  the  answer  on  which  the 
defendant  depends,  received  the  premium,  and 
collected  the  annual  premiums  down  to  the 
death  of  the  wife.  This  action  of  the  agent 
was  a  fraud  on  the  plaintiff  and  his  wife.  The 
parties  cannot  now  be  put  in  statu  quo. 

There  is  no  use  for  the  principle  of  equita- 
ble estoppel,-  if  it  is  not  applicable  to  such  a 
case.  In  ad(7ition  to  the  authorities  above 
cited,  see  Barnes  v.  Ins.  Co.  45  N.  H.  21; 
Campbell  v.  Ins.  Co.  37  N.  H.  35;  Ins.  Co.  v. 
Hall,  12  Mich.  202;  Ins.  Co.  v.  Bruner,  23 
Pa.  50;  Keeler  v.  Ins.  Co.  16  Wis.  523;  Ins. 
Co.  V.  Scheitler,  38  111.  166;  Ins.  Co.  v.  Cooper, 
60  Pa.  331;  Geib  v.  Ins.  Co.  I  Dill.  (C.  C.) 
443;  all  showing  that  the  knowledge  of  the 
agent  is  to  be  taken  as  the  knowledge  of  the 
company,  and  that  the  company  may  be  estopped 
by  the  acts  of  the  agent. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  on  a  policy  of  insurance, 
obtained  by  defendant  in  error  on  the  life  of  his 
wife»  from  the  corporation  which  is  here  as 
plaintiff. 

The  making  of  the  policy  and  the  death  of 
the  wife  being  admitted,  the  defendant  below 
assumed  the  burden  of  a  defense,  which  rested 
upon  the  falsehood  of  certain  answers  to  ques- 
tions found  in  the  application  of  plaintiff. 

By  the  terms  of  the  policy  it  became  void  if 
any  of  those  representations  proved  to  be  un- 
true. The  plea  of  defendant  sets  up  some  ten 
or  twelve  of  these  responses  as  false,  but  the 
questions  presented  here,  relate  to  but  two  of 
these. 

In  answer  to  interrogtatory  No.  9 — ^"Has  the 
party  ever  bad  any  serious  illness,  local  disease 
or  personal  injury;  if  so.  of  what  nature,  and 
at  what  age?" — the  parties  answered,  "No." 

In  regard  to  this  the  defendant  asserted  that 
in  the  year  1862,  some  five  or  six  years  before 
the  application  was  made^  and  when  the  wife 
was  about  fourteen  years  old.  she  had  been 
seriously  injured  by  a  fall  from  a  tree. 

Under  a  rule  of  practice  in  the  state  courts 
of  Iowa,  adopted  by  the  circuit  court  of  that 
district,  the  judge  required  the  jury  to  respond 
to  the  following  interrogatory: 

**Did  Malinda  Jane  Wilkinson  (the  wife),  in 
the  year  1862,  receive  a  serious  personal  injury 
by  falling  from  a  tree?"  To  which  they  an- 
nwered,  "Yes;  injured,  not  seriously.^* 
13  Wall. 
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As  the  defendant  concedes  that  to  defeat  the 
action  the  injury  must  have  been  serious,  the 
response  of  the  jury  would  seem  to  be  conclu- 
sive. But  the  counsel  for  defendant  argue  thai 
the  jury  were  misled  in  making  this  response 
by  the  instruction  of  the  court  on  that  subject^ 
and  by  the  further  question  which  it  pro- 
pounded to  them  in  regard  to  the  same  matter. 
This  other  question  is  thus  stated  in  the  record: 
"Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away  without 
influencing  or  affecting  her  subsequent  health, 
or  length  of  life,  prior  to  the  time  when  the  ap- 
plicaticm  for  insurance  in  this  case  was  taken?" 
To  this  the  jury  answered,  "Yes." 

And  on  this  branch  of  the  case  the  court  said 
to  the  jury  that,  if  the  effects  of  the  fall  were 
temporary,  and  had  entirely  passed  away  be- 
fore the  application  was  taken,  and  if  it  did  not 
affect  Mrs.  Wilkinson's  health  or  shorten  her 
life,  then  the  non-disclosure  of  the  fall  was  no 
defense  to  the  action.  On  the  other  hand,  if 
the  effects  of  the  fall  were  not  temporary,  and 
remained  when  the  application  was  taken,  or  if. 
the  fall  affected  the  general  health,  or  was  so 
serious  that  it  might  affect  the  health  or  shorten 
life,  then  the  non-disclosure  would  defeat  recov-. 
ery,  although  the  failure  to  mention  the  fall  was 
not  intentional  or  fraudulent. 

It  is  insisted  by  coimsel  for  the  defendant 
that  if  the  injury  was  considered  serious  at  the- 
time,  it  is  one  which  must  be  mentioned  in  re- 
ply to  the  interrogatory,  and  that  whether  any 
further  inquiry  is  expedient  on  the  subject  of 
its  permanent  influence  on  the  health,  is  for  the 
insurer  to  determine  before  making  insurance 
But  there  are  grave  and  obvious  difficulties  in 
this  construction.  The  accidents  resulting  in 
personal  injuries,  which  at  the  moment  are  con- 
sidered bv  the  parties  serious,  are  so  very  nu- 
merous that  it  would  be  almost  impossible  for 
a  perstin  engaged  in  active  life  to  recall  them  at 
the  age  of  forty  or  fifty  years ;  and  if  the  failure 
to  mention  all  such  injuries  must  invalidate  th<* 
policy,  very  few  would  be  sustained  whero 
thorough  inqTiiry  is  made  into  the  history  of 
the  party  whose  life  is  the  subject  of  insurance^ 
There  is,  besides,  the  question  of  what  is  to  be 
considered  a  serious  injury  at  the  time.  If  the 
party  gets  over  the  injury  completely,  without 
leaving  any  ill  consequence,  in  a  few  days,  it 
is  clear  that  the  serious  aspect  of  the  case  was 
a  mistake.  Is  it  necessary  to  state  the  injury 
and  explain  the  mistake  to  meet  the  require- 
ments of  the  policy? 

On  the  other  hand,  when  the  question  arises, 
as  in  this  case,  on  a  trial,  the  jury,  and  not 
the  insurer,  must  decide  whether  the  injury 
was  serious  or  not.  In  deciding  this,  are  they 
to  reject  the  evidence  of  the  ultimate  effect  of 
the  iniury  on  the  party's  health.  lonffevity< 
strength,  and  other  •similar  considera-  [•231 
tions?  This  would  be  to  leave  out  of  view  the 
essential  purpose  of  the  inquiry,  and  the  very 
matters  which  would  throw  most  light  on  the 
nature  of  the  injury,  with  refernce  to  its  influ* 
ence  on  the  insurable  character  of  the  life  pro- 
posed. 

Tjooking,  then,  to  the  purpose  for  which  the 
information  is  sought  by  the  question,  and  to 
the  difficulty  of  answering  whether  an  injury 
was  serious,  in  any  other  manner  than  by  ref-» 
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erence  to  its  permanent  or  temporary  influence 
on  the  health,  strength,  and  longevity  of  the 
party,  we  are  of  opinion  that  the  court  did  not 
err  in  the  criterion  by  which  it  directed  the  jury 
to  decide  the  interrogatory  propounded  to  them. 
Wilkinson  v.  Conn,  Mut.  Life  Ins.  Co.  30  la. 
119. 

The  other  answer,  which  defendant  alleges 
to  have  been  false,  is  made  to  an  inquiry  as  to 
the  age  of  the  mother  at  the  time  of  her  death, 
and   the  disease  of  which  slie  died. 

The  application  shows  that  it  was  answered 
that  she  died  at  forty,  of  a  fever.  Evidence 
was  given  by  defendant,  tending  to  prove  that 
she  died  much  younger,  of  consumption.  In 
avoidance  of  this,  plaintiff  was  permitted  to 
prove  that  the  agent  of  the  insurance  company, 
who  took  down  the  answers  of  the  applicant 
and  his  wife  to  all  the  interrogatories,  was  told 
by  both  of  them  that  they  knew  nothing  about 
the  cause  of  the  mother's  death,  or  her  age  at 
the  time ;  that  the  wife  was  too  young  to  know 
or  remember  anything  about  it,  and  the  hus- 
band had  never  known  her.  But  that  there 
was  present,  at  the  time  the  agent  was  taking 
the  application,  an  old  woman  who  said  she  had 
knowledge  on  that  subject,  and  that  the  agent 
questioned  her  for  himself,  and  from  what  she 
told  him  he  filled  in  the  answer  which  is  now 
4illeged  to  be  untrue,  without  its  truth  being 
affirmed  or  assented  to  by  plaintiff  or  the  wife. 
The  jury  find  all  this  in  their  special  verdict, 
And  also  find  that  the  mother  died  at  the  age  of 
twenty-three  years,  and  did  not  die  of  con- 
sumption. The  husband  and  wife  had  all  been 
slaves,  and  it  is  found  that  the  applicant  did 
not  know  when  the  application  was  signed,  how 
the  answer  to  the  question  had  been  filled  in. 

And  on  this  subject  the  court  instructed  the 
jury,  that  if  the  applicant  did  not  know  at  what 
Sif[e  her  mother  died,  and  did  not  state  it,  and 
declined  to  state  it,  and  that  her  age  was  in- 
serted by  the  agent  upon  statement  made  to 
him  by  others,  in  answer  to  inquiries  he  made 
of  them,  and  upon  the  strength  of  his  own  judg- 
ment based  upon  data  thus  obtained,  it  was  no 
defense  to  the  action  to  show  that  the  agent  was 
mistaken,  and  that  the  mother  died  at  the  age 
of  twenty-three  years. 

To  the  introduction  of  the  oral  testimony  re- 
garding the  action  of  the  agent,  and  to  the  in- 
structions of  the  court  on  that  subject  the  de- 
fendant excepted  and  assigns  the  ruling  of  the 
Court  as  error  on  the  ground  that  it  permitted 
the  written  contract  to  be  contradicted  and 
varied  by  parol  testimony. 

The  j?reat  value  of  the  rule  of  evidence  here 
invoked  cannot  be  easily  overestimated.  As  a 
hieans  of  protecting  those  who  are  honest,  ac- 
curate and  prudent  in  making  their  contracts, 
against  fraud  and  false -swearing,  against  care- 
lessness and  inaccuracy,  by  furnishing  evidence 
of  what  was  intended  by  the  parties,  which  can 
nlwavs  be  produced  without  fear  of  change  or 
liability  of  misconstruction,  the  rule  merits  the 
eulogies  it  has  received.  But  experience  has 
shown  that  in  reference  to  these  very  matters 
the  rule  is  not  perfect.  The  written  instrument 
does  not  always  represent  the  intention  of  both 
parties,  and  sometimes  it  fails  to  do  so  as  to 
either;  and  where  this  has  been  the  result  of 
accident  or  mistake  or  fraud,  the  principle  has 
been  long  recognized  that  under  oroper  circum- 
622 


stances,  and  in  an  appropriate  proceeding,  the 
instriunent  may  be  set  aside  or  reformed,  as  best 
suits  the  purposes  of  justice.  A  rule  of  evidence 
adopted  by  the  *courts  as  a  protection  [*232 
against  fraud  and  false  swearing,  would,  as  was 
said  in  regard  to  the  analogous  rule  loiown  as 
the  statute  of  frauds,  become  the  instrument  of 
the  very  fraud  it  was  intended  to  prevent,  if 
there  did  not  exist  some  authority  to  correct  the 
universality  of  its  application.  It  is  upon  this 
principle  that  courts  of  equity  proceed  in  giv- 
ing the  relief  just  indicated;  and  though  the 
courts,  in  a  common-law  action,  may  be  more 
circumscribed  in  the  freedom  with  which  they 
inquire  into  the  origin  of  written  agreements, 
such  an  inquiry  is  not  always  forbidden  by  the 
mere  fact  that  the  party's  name  has  been  signed 
to  the  writing  offered  m  evidence  against  him. 

In  the  case  before  us  a  paper  is  offered  in 
evidence  against  the  plaintiff  containing  a  rep- 
resentation concerning  a  matter  material  to  the 
contract  on  which  the  suit  is  brought,  and  it  is 
not  denied  that  he  signed  the  instrimient,  and 
that  the  representation  is  untrue.  But  the  parol 
testimony  makes  it  clear  beyond  a  question,  that 
this  party  did  not  intend  to  make  tnat  represen- 
tation when  he  signed  the  paper,  and  did  not 
know  he  was  doing  so,  and,  in  fact  had  refused 
to  make  any  statement  on  that  subject.  If  the 
writing  containing  this  representation  had  been 
prepared  and  signed  by  the  plaintiff  in  his  ap- 
nlication  for  a  policy  of  insurance  on  the  life  of 
his  wife,  and  if  the  representation  complained 
of  had  been  inserted  by  himself,  or  by  some  one 
who  was  his  agent  alone  in  the  matter,  and  for- 
warded to  the  principal  office  of  the  defendant 
corporation,  and  acted  upon  as  true,  by  the 
officers  of  the  company,  it  is  easy  to  see  that 
justice  would  authorize  them  to  hold  him  to 
the  truth  of  the  statement,  and  that  as  they 
had  no  part  in  the  mistake  which  he  made,  or 
in  the  making  of  the  instrument  which  did  not 
truly  represent  what  he  intended,  he  should  not, 
after  the  event,  be  permitted  to  show  his  own 
mistake  or  carelessness  to  the  prejudice  of  the 
corporation. 

If,  however,  we  suppose  the  party  making 
the  insurance  to  have  been  an  individual,  and 
to  have  been  present  when  the  application  was 
signed,  and  soliciting  the  assured  to  make  the 
contract  of  insurnnce,  and  that  the  insurer  him- 
self •wrote  out  all  these  representations,  [*233 
and  was  told  by  the  plaintiff  and  his  wife  that 
they  knew  nothing  at  all  of  this  particular  sub- 
ject of  inquiry,  and  that  they  refused  to  make 
any  statement  about  it,  and  yet  knowing  ali 
this,  wrote  the  representation  to  suit  himself,  it 
is  equally  clear  that  for  the  insurer  to  insist 
that  the  policy  is  void  because  it  contains  this 
statement,  would  be  an  act  of  bad  faith  and  of 
the  grossest  injustice  and  dishonesty.  And  the 
reason  for  this  is  that  the  representation  was  * 
not  the  statement  of  the  plaintiff,  and  that  the 
defendant  knew  it  was  not  when  he  made  the 
contract;  and  that  it  was  made  by  the  defend- 
ant, who  procured  the  plaintiff's  signature 
thereto. 

It  is  in  precisely  such  cases  as  this  that  courts 
of  law  in  modern  times  have  introduced  the 
doctrine  of  equitable  estoppels,  or,  as  it  is  some- 
times called,  estoppels  in  pais.  The  principle 
is,  that  where  one  party  has  by  his  representa- 
tions t>r  his  conduct  inauced  the  other  party  to 

80  if.  8. 


1871. 


Union  Ins.  Co.  v.  Wilkinson. 


222-236 


a  transaction  to  give  him  an  advantage  which 
it  would  be  against  equity  and  good  conscience 
for  him  to  assert,  he  would  not  in  a  court  of 
justice  be  permitted  to  avail  himself  of  tliat  ad- 
vantage. And  although  the  cases  to  which  this 
principle  is  to  be  applied  are  not  as  well  defined 
as  could  be  wished,  the  general  doctrine  is  well 
understood  and  is  applied  by  courts  of  law  as 
well  as  equity  where  the  technical  advantage 
thus  obtained  is  set  up  and  relied  on  to  defeat 
the  ends  of  justice  or  establish  a  dishonest  claim. 

It  has  been  applied  to  the  precise  class  oJ 
cases  of  the  one  before  us  in  numerous  well-con- 
sidered judgments  by  the  courts  of  this  country. 
Plumh  V.  Cattaraugus  Ins.  Co.  18  N.  Y.  392; 
Rowley  v.  Empire  Ins.  Co.  36  N.  Y.  550; 
Woodbury  Sav.  Bk.  v.  Charter  Oak  Ins.  Co. 
31  Conn.  526;  Combs  v.  Hannibal  Ins.  Co.  43 
Mo.  148.  Indeed,  the  doctrine  is  so  well  un- 
derstood and  so  often  enforced  that,  if  in  the 
transaction  we  are  now  considering,  Ball,  the 
insurance  agent,  who  made  out  the  application, 
had  been  in  fact  the  underwriter  of  the  policy, 
no  one  would  doubt  its  applicability  to  the  pres- 
ent case.  Yet  the  proposition  admits  of  as  little 
234»]  doubt  that  if  Ball  was  the  agent  of  •the 
insurance  company,  and  not  of  the  plaintiff,  in 
what  he  did  in  filling  up  the  application,  the 
company  must  be  held  to  stand  just  as  he  would 
if  he  were  the  principal. 

Although  the  very  well-considered  brief  of 
counsel  for  plaintiff  in  error  takes  no  issue  on 
this  point,  it  is  obvious  that  the  soundness  of 
the  court's  instructions  must  be  tested  main- 
ly by  the  answer  to  be  given  to  the  question, 
''Whose  agent  was  Ball  in  filling  up  the  appli- 
cation?** 

This  question  has  been  decided  diflferently  by 
courts  of  the  highest  respectability  in  cases  pre- 
cisely analogous  to. the  present.  It  is  not  to  be 
denied  that  the  application,  logically  considered, 
is  the  work  of  the  assured,  and  if  left  to  him- 
self or  to  such  assistance  as  he  might  select,  the 
person  so  selected  would  be  his  agent,  and  he 
alone  would  be  responsible.  On  the  other  hand, 
it  is  well  known,  so  well  that  no  court  would 
be  justified  in  shutting  its  eyes  to  it,  that  insur- 
ance companies  organized  under  the  laws  of  one 
state,  and  having  in  that  state  their  principal 
business  office,  send  these  agents  all  over  the 
land,  with  directions  to  solicit  and  procure  ap- 
plications for  policies,  furnishing  them  with 
printed  arguments  in  favor  of  the  value  and 
necessity  of  life  insurance,  and  of  the  special 
advantages  of  the  corporation  which  the  agent 
represents.  They  pay  these  agents  large  com- 
missions on  the  premiums  thus  obtained,  and 
the  policies  are  delivered  at  their  hands  to  the 
assured.  The  agents  are  stimulated  by  letters 
and  instructions  to  activity  in  procuring  con- 
tracts, and  the  party  who  is  in  tnis  manner  in- 
duced to  take  out  a  policy,  rarely  sees  or  knows 
anything  about  the  company  or  its  officers  by 
whom  it  is  issued,  but  looks  to  and  relies  upon 
the  agent  who  has  persuaded  him  to  effect  insur- 
ance as  the  full  and  complete  representative  of 
the  company,  in  all  that  is  said  or  done  in  mak- 
ing the  contract.  Has  he  not  a  right  to  so  re- 
gard him?  It  is  quite  true  that  the  reports  of 
judicial  decisions  are  filled  with  the  efforts  of 
these  companies,  by  their  counsel,  to  establish 
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the  doctrine  that  they  can  do  all  this  and  yet 
limit  their  responsibility  for  the  acts  of  these 
agents  to  the  simple  receipt  of  the  premium  and 
delivery  of  the  policy,  the  argument  *be-  [*235 
ing  that,  as  to  all  other  acts  of  the  agent,  he  is 
the  agent  of  the  assured.  This  proposition  is 
not  without  support  in  some  of  the  earlier  deci- 
sions on  the  subject ;  and,  at  a  time  when  insur- 
ance companies  waited  for  parties  to  come  to 
them  to  seek  assurance,  or  to  forward  applica- 
tions on  their  own  motion,  the  doctrine  had  a 
reasonable  foundation  to  rest  upon.  But  to  ap- 
ply such  a  doctrine,  in  its  full  force,  to  the  sys- 
tem of  selling  policies  through  agents,  which  we 
have  described,  would  be  a  snare  and  a  de- 
lusion, leading,  as  it  has  done  in  numerous  in- 
stances, to  the  grossest  frauds,  of  which  the  in- 
surance corporations  receive  the  benefits,  and 
the  parties  supposing  themselves  insured  are  the 
victims.  The  tendency  of  the  modem  decisions 
in  this  country  is  steadily  in  the  opposite  direc- 
tion. The  powers  of  the  agent  are  prima  facie, 
co-€9ctensive  with  the  business  intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitations 
not  communicated  to  the  person  with  whom  he 
deals.  Bebee  v.  Ins.  Co.  25  Conn.  61;  Lyoom- 
ing  Ins.  Co.  v.  Sohollenberger,  44  Pa.  259;  Beal 
V.  Ins.  Co.  16  Wis.  241;  Davenport  v.  Ins.  Co. 
17  la.  276.  An  insurance  company,  establish- 
ing a  local  agency,  must  be  held  responsible  to 
the  parties  with  whom  they  transact  business, 
for  the  acts  and  declarations  of  the  agent,  with- 
in the  scope  of  his  employment,  as  if  they  pro- 
ceeded from  the  principal.  8a^.  Bk.  v.  Ins.  Co. 
31  Conn.  517;  Hortwitz  v.  Ins.  Co.  40  Mo.  657; 
Ayres  v.  Ins.  Co.  17  Iowa,  176;  Howard  Ins, 
Co.  V.  Bruner,  23  Pa.  60. 

In  the  fifth  edition  of  American  Leading 
Cases,  917,  after  a  full  consideration  of  the  au- 
thorities, it  is  said : 

"By  the  interested  or  officious  zeal  of  the 
agents  employed  by  the  insurance  companies  In 
the  wish  to  outbid  each  other  and  procure  cus- 
tomers, they  not  unfrequently  mislead  the  in- 
sured, by  a  false  or  erroneous  statement  of  what 
the  application  should  contain;  or,  taking  the 
preparati<Hi  of  it  into  their  own  hands,  procure 
liis  signature  by  an  assurance  that  it  is  properly 
drawn,  and  will  meet  the  requirements  of  the 
policy.  The  better  opinion  seems  to  be  that, 
when  this  course  is  pursued,  the  description  of 
the  risk  should,  though  nominally  proceeding 
*from  the  insured,  be  regarded  as  the  act  [*236 
of  the  insurers."  Rowley  v.  Ins.  Co.  36  N.  Y. 
650. 

The  modern  decisions  fully  sustain  this  prop- 
osition, and  they  seem  to  us  founded  in  reason 
and  justice,  and  meet  our  entire  approval.  This 
principle  does  not  admit  oral  testimony  to  vary 
or  contradict  that  which  is  in  writing,  but  it 
goes  upon  the  idea  that  the  writing  offered  in 
evidence  was  not  the  instrument  of  the  party 
whose  name  is  signed  to  it;  that  it  was  procured 
imder  such  circumstances  by  the  other  side  as 
estops  that  side  from  using  it  or  relying  on  its 
contents;  not  that  it  may  be  contradicted  by 
oral  testimony,  but  that  it  may  be  shown  by 
such  testimony  that  it  cannot  be  lawfully  used 
against  the  party  whose  name  is  signed  to  it. 

The  judgment  of  the  Cirouit  Court  is  affirmed. 
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E9  parte:    In  the  Matter  of  ALEXANDER 
McNIEL,  Petitioner. 

(See  S.  C.  18  Wall.  236-248.) 

Pilot  regulations — half  pilotage — state  pilot 
laws  constitutionalr--admiralty  jurisdiction 
— state  law. 

1.  Pilot  regulations  are  regulations  of  commerce, 
and  half  pilotage  is  a  necessary  and  usual  part  of 
every  system. 

2.  Stati)  pilotage  laws  are  constitutional  and 
valid,  and  arc  subject  to  the  power  of  Congress  over 
the  matter. 

8.  Courts  of  admiralty  have  Jurisdiction  of  all 
marine  contracts  and  torts,  including  contracts  re- 
lating to  pilotage. 

4.  A  state  law  may  give  a  substantial  right, 
which  may  be  enforced  in  the  proper  Federal  tri- 
bunal. 

[No.  7.  Orig.] 

Argued  Janu  26,  1872.    Decided  Mar.  25,  1872. 

PETITION  for  writ  of  prohibition  to  the 
Judges  of  the  District  Court  of  the  United 
States  for  the  Eastern  (Southern)  District  of 
New  York. 

The  case  is  stated  by  the  court. 

Mr.  G.  Donohne,  for  petitioner: 

The  claim  advanced  by  the  libellant  below  is 
under  the  laws  of  the  state  of  New  York. 

See  Laws  N.  Y.  1865^  ch.  115,  §  4,  amending 
§   10  of  old  act. 

No  power  whatever  existed  at  any  time  in 
the  state  after  the  adoption  of  the  Constitution, 
forpassing  such  law. 

Tne  power  thus  exercised  is  clearly  a  regula- 
tion of  commerce,  both  between  the  states  and 
with  foreign  nations. 

This  power  is  an  exclusive  one.  Oihhons  v. 
Ogden,  9  Wheat.  1. 

But  we  shall  be  told  by  our  opponents,  that 
the  state  has  that  power  delegated  by  an  act 
of  Congress  (1  Stat,  at  L.  34,  §  4;  5  Stat,  at 
L.  153,  §§  1,  5)  and  that  the  case  of  Cooley 
V.  Wardens,  12  How.  299,  recognizes  this  power. 
We  say,  in  answer,  that  with  deference  to  that 
opinion  the  power  delegated  to  the  general  eov- 
emment  by  the  grant  of  power  to  regulate 
commerce,  cannot  be  delegated  by  the  United 
States,  and  that  all  acts  delegating  or  attempt- 
ing to  delegate  it  are  void.  The  people  in  their 
power  or  the.  stetes  in  their  power,  whichever 
it  may  be,  have  delegated  power  to  one  gen- 
eral government,  and  that  the  delegation  was 
made  with  a  full  knowledge  of  what  it  was; 
and  it  does  not  rest  in  the  Federal  government 
to  fritter  away  that  power  by  a  division  of  it. 
nor  by  permitting  the  states  to  use  it.  As  well 
might  the  United  States  delegate  to  the  states 
a  concurrent  right  to  make  war  or  establish 
post-roads  or  coin  money,  or  allow  the  states, 
in  the  absence  of  a  declaration  of  war  by  Con- 
gress, the  right  to  make  it. 

That  Congress  supposed  the  stetes  had  no 
power  without  their  sanction  to  legislate  about 
pilotage,  is  shown  by  the  very  existence  of  the 
acte  attempting  to  vest  the  right  in  the  stetes, 
and  if  no  power  existed  to  delegate  the  right  to 
the  stetes,  then  these  acts  are  void  and  no  power 
passed  under  them  to  the  stetes. 

But  suppose  the  stetes  did  take  any  power 
under  these  acts,  then  the  exercise,  by  the 
United  Stetes,  of  the  power  to  regulate  pilotege 
to  any  extent,  at  once  ousts  the  st^te  of  all  right 

NOTB. — lAahUitu  of  vessel  or  owner  for  ootn- 
pulsorif  pOotage  fees — kee  note,  39  L.  B.  A.  177. 
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in  the  matter.  It  is  not  a  question  whether 
Congress  covered  the  whole  ground  in  the  act 
to  regulate  pilotage,  which  Congress  had  passed. 
It  is  suflficient  that  the  United  Stetes  has  legis- 
lated on  the  subject. 

Sec.  10,  Stet.  at  L.  61 ;  14  Stet.  at  L.  228, 
§  9;  2^.  y.  V.  Miln,  8  Pet.  118;  People  v. 
Brooks,  4  Den.  477;  Broum  v.  Md.  12  Wheat. 
419;  Passenger  Cases,  7  How.  392. 

The  case  of  Steamship  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805,  may  be  cited  against  us,  but 
we  submit  that  it  was  not  by  a  full  court;  that 
question  should  be  considered  an  open  <me; 
Steamship  Co.  v.  Port  Wardens,  6  Wall.  34,  18 
L.  ed.  750,  is  directly  with  us.  The  ste.te  cannot 
compel  payment  where  service  is  not  performed. 

It  is  submitted  that  if  any  power  as  to  pilots 
is  grantable  at  all  te  the  states,  no  permission 
can  be  inferred  from  the  act  (1  Stet.  at  L.  34, 
§  4)  to  make  the  taking  of  a  pilot  compul- 
sory on  vessels,  or  in  the  absence  of  taking  a 
pilot,  to  make  it  a  penalty. 

The  demand  is  really  for  a  penalty;  and  while 
some  expression  in  the  case  of  Steamship  Co.  t. 
Joliffe,  supra,  used  by  the  judge  who  delivered 
the  opinion  of  the  court,  is  to  the  contrary,  yet 
it  is  submitted  that  on  authority  the  claim  is  a 
penalty. 

No  state  stetute  can  confer  jurisdiction  on 
the  admiralty  nor  make  a  cause  of  action  which 
was  not  before  known  in  the  admiralty,  c<^- 
nizable  in  that  court. 

The  admiralty  is  an  exclusive  grant,  and  th« 
states  can  neither  make  admiralty  courte  nor 
admiralty  contracts. 

The  Moses  Taylor,  4  Wall.  411,  18  U.  ed.  397; 
The  Ad.  Mine,  4  Wall.  555,  18  L.  ed.  451. 

Mr.  F.  A.  WUoox,  opposed  to  motion: 

This  court  has  passed  on  the  merits  of  this 
motion  in  the  following  cases: 

Cooley  V.  Wardens,  12  How.  312;  Steamship 
Co.  V.  Joliffe,  supra;  Steamship  Co.  v.  Port 
Wardens,  supra. 

This  action  is  not  brought  to  recover  a  pen- 
alty, as  is  fully  shown  by  the  cases  cited  above. 

The  language  of  the  statute  herewith  sub- 
mitted in  no  way  indicates  that  it  was  the  in- 
tent of  the  legislature  to  create  a  penalty,  and 
ns  Judge  Benedict  in  his  opinion  remarks,  ite 
legal  effect  is  to  render  the  respondent  debtor 
to  the  libellant  for  the  half  pilotage  here  de- 
manded. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  a  writ  of  prohibition  to 
the  district  court  of  the  United  States  for  the 
(southern)   eastern  district  of  New  York. 

Alexander  S.  Banter  filed  his  libel  in  the  dis- 
trict court  *above  named,  against  the  [*237 
owners  of  the  bark  Maggie  McNiel,  wherein  it 
was  fully  set  forth  that  the  libellant  was  a  pilot 
of  the  port  of  New  York,  duly  licensed  under  the 
laws  of  the  stete  of  New  York ;  to  pilot  ves  lels 
by  way  of  Hellgate,  and  that  the  respondente 
were  the  owners  of  the  bark;  that  on  the  27th 
day  of  February,  1870,  the  libellant,  at  a  point 
on  Long  Island  sound,  tendered  his  services  and 
offered  to  the  master  of  the  bark  to  pilot  her 
by  way  of  Hellgate  to  the  port  of  New  York, 
nnd  notwithstending  that  the  libellant  was  the 
first  pilot  so  offering  his  services  they  were  re- 
fused; that  the  bark  was  a  registered  vessel  for* 
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eign  to  the  port  of  New  York,  and  drew  more 
than  thirteen  feet  of  water,  so  that  there  be- 
came due  to  the  libellant  by  reason  of  the  prem- 
ises the  sum  of  $23 ;  that  payment  has  been  de- 
manded and  refused,  and  that  the  premises  are 
within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  and  of  the  court  to  which 
the  libel  was  addressed. 

Process  was  issued  according  to  the  prayer 
of  the  libel,  and  the  respondents  not  being 
found  the  vessel  was  attached.  Alexander  Mc- 
Niel  intervened  as  claimant  and  answered  the 
libel.  The  answer  denies  that  the  action  is 
founded  upon  a  contract  civil  and  maritime.  It 
admits  that  the  bark  was  sailing  imder  a  reg- 
ister, and  alleges  that  she  was  towed  through 
Uellgate  by  a  steam-tug,  which  had  on  board  a 
duly  licensed  pilot,  and  that  the  master  of  the 
bark  paid  for  the  service.  It  insists  that  the 
cause  of  action  set  forth  in  the  libel  is  not  en- 
forceable by  the  district  court  and  not  within 
its  jurisdiction.  Testimony  waa  taken,  the 
cause  proceeded  to  hearing,  and  the  court  gave 
judgment  for  the  amount  claimed  by  the  libel- 
lant. The  respondent  applies  for  a  writ  of  pro- 
hibition to  restrain  the  district  court  from  en- 
forcing the  judgment. 

The  grounds  relied  upon  are: 

(1)  That  the  district  court  has  no  jurisdic- 
tion of  the  cause  of  action  stated  in  the  libel. 

(2)  That  no  lien  existed  on  the  vessel  en- 
forceable  in  a  court  of  admiralty. 

The  statute  of  the  state  upon  which  the  libel 
238*]  was  founded  *is  entitled  "An  Act  Con- 
cerning the  Pilots  of  the  Channel  of  the  East 
River,  Commonly  Called  Hellgate,  Passed  April 
15,  1847,  as  Amended  March  12,  1860,  March  14, 
1866,  April  16,  1868,  and  April  5,  1871."  It  is 
a  carefully  digested  system  of  regulations,  cov- 
ering the  whole  subject  of  pilotage,  and  was  de- 
signed to  secure  the  appointment  of  qualified 
persons  and  to  insure  as  far  as  possible  the  faith- 
ful performance  of  their  duties.  All  appoint- 
ments are  required  to  be  made  upon  the  recom- 
mendation of  the  board  of  wardens  of  the  port 
of  New  York  to  the  governor,  the  nomination 
by  him  to  the  Senate  of  the  state  of  the  persons 
so  recommended,  and  their  confirmation  by  that 
body.  Apprentices  are  required  to  serve  three 
years,  to  be  examined  twice  during  the  last 
year  by  the  board  of  wardens,  and  to  serve  two 
years  afterwards  as  deputies  before  they  can  be 
appointed  pilots.  The  7th  section  of  the  act 
provides  that  a  pilot  who  shall  first  tender  his 
services  may  demand  from  the  master  of  any 
vessel  of  one  hundred  tons  burden  and  upwards, 
navigating  Hellgate,  to  whom  the  tender  was 
made  and  by  whom  it  was  refused,  half  pilot- 
nge,  the  amount  to  be  ascertained  according  to 
the  rules  prescribed  by  the  act.  Certain  ex- 
ceptions are  made  wnich  do  not  affect  this  case 
nnd  which  it  is,  therefore,  not  necessary  to  con- 
sider. 

It  is  not  denied  that  the  case  made  by  the 
libel  is  within  the  statute,  nor  that  it  was  es- 
tablished by  the  testimony,  but  it  is  insisted 
that  the  statute  is  in  conflict  with  the  power  of 
rongress  to  regulate  commerce  and  is,  there- 
fore, void. 

It  must  be  admitted  that  pilot  regulations 
''re  regulations  of  commerce.  A  pilot  is  as  much 
A  part  of  the  commercial  marine  as  the  hull  of 
the  ship  and  the  helm  by  which  it  is  guided ;  and 
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half  pilotage,  as  it  is  called,  is  a  necessary  and 
usual  part  of  every  system  of  such  provisions. 
Pilots  are  a  meritorious  class,  and  the  service  in 
which  they  are  engaged  is  one  of  great  impor- 
tance to  the  public.  It  is  frequently  full  of 
hardship,  and  sometimes  of  peril;  night  and 
day,  in  winter  and  summer,  in  tempest  and 
calm,  they  must  be  present  at  their  proper  places 
and  ready  to  perform  the  *duties  of  their  [*239 
vocation.  They  are  thus  shut  out  for  the  time 
being  from  more  lucrative  pursuits  and  confined 
to  a  single  field  of  employment. 

It  is  not  complained  anywhere,  so  far  as  we 
are  advised,  that  the  sum  of  what  is  allowed 
them  is  oppressive,  or  that  including  half  pilot- 
age, it  is  more  than  sufiicient  to  secure  the  serv- 
ices of  persons  of  proper  qualifications  and  to 
give  them  a  reasonable  compensation. 

There  is  nothing  new  in  provisions  of  the 
same  character  with  the  one  here  under  con- 
sideration. They  have  obtained  from  an  early 
period  and  are  to  be  found  in  the  laws  of  most 
commercial  states.  The  obligation  on  the  cap- 
tain to  take  a  pilot,  or  be  responsible  for  the 
damages  that  might  ensue,  was  prescribed  in 
the  Roman  Law.  Digest,  book  19,  tit.  2,  Edict 
of  Ulpian,  I.  110;  m  the  Laws  of  Oleron,  L 
232;  in  the  Consulate  de  Mer,  II.  250;  and  in 
the  Maritime  Law  of  Denmark,  III.  363  (Par- 
dcssus).  The  Hanseatic  Ordinances,  about  1457, 
required  the  captain  to  take  a  pilot  under  the 
penalty  of  a  mark  of  gold.  The  maritime  law 
of  Sweden,  about  1500,  imposed  a  penalty  for 
refusing  a  pilot  of  150  thalers,  one  third  to  go  to 
the  informer,  one  third  to  the  pilot  who  offered, 
and  the  residue  to  poor  mariners.  By  the  Mari- 
time Code  of  the  due  pays  bos,  tne  captain  was 
required  to  take  a  pilot  under  a  penalty  of  50 
reals,  and  to  be  responsible  for  any  loss  to  the 
vessel.  By  the  maritime  law  of  France,  Ordi- 
nance of  Louis  XIV.,  1681,  corporal  punish- 
ment was  imposed  for  refusing  to  take  a  pilot, 
and  the  vessel  was  to  pay  50  livres,  to  be  ap- 
plied to  the  use  of  the  marine  hospital  and  to 
repair  damages  from  stranding.  In  England  (3 
George  I.  ch.  13)  if  a  vessel  were  piloted  by  any 
but  a  licensed  pilot,  a  penalty  of  £20  was  to  be 
collected  for  the  use  of  superannuated  pilots, 
or  the  widows  of  pilots.  In  the  United  States 
provisions,  more  or  less  stringent,  requiring  the 
payment  of  a  sum  when  no  pilot  is  taken,  are 
to  be  found  in  the  statutes  of  ten  of  the  states. 
The  earliest  of  these  statutes  is  that  of  Massa- 
chusetts of  1783,  and  the  latest,  to  which  our 
attention  has  been  called,  the  statute  of  New 
York  here  under  consideration. 

'^But,  conceding  that  tliis  provision  is[*240 
a  regulation  of  commerce  and  within  the  power 
of  Congress  upon  that  subject,  it  by  no  means 
follows  that  it  involves  the  constituional  con- 
flict insisted  upon  by  the  counsel  for  the  peti- 
tioner. In  the  complex  system  of  polity  which 
prevails  in  this  country  the  powers  of  govern- 
ment may  be  divided  into  four  classes: 

Those  which  belong  exclusively  to  the  states. 

Those  which  belong  exclusively  to  the  na- 
tional government. 

Those  which  may  be  exercised  concurrently 
and  independently  by  both. 

Those  which  may  be  exercised  by  the  states, 
but  only  until  Congress  shall  see  fit  to  act  upon 
the  subject.     The  authority  of  the  state  then 
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retires  and  lies  in  abeyance  until  the  occasion 
lor  its  exercise  shall  recur. 

The  commercial  power  lodged  by  the  Con- 
stitution in  Congress  is,  in  part,  of  this  charac- 
ter. Some  of  the  rules  prescribed  in  the  exer- 
cise of  that  power  must,  from  the  nature  ol 
things,  be  uniform  throughout  the  country.  To 
that  extent  the  power  itself  must,  necessarily, 
be  exclusive;  as  much  so  as  if  it  had  been  so 
declared  to  be,  by  the  organic  law,  in  express 
terms.  Others  may  well  vary  with  the  varying 
circumstances  of  different  localities.  In  the 
latter  contingency  the  states  may  prescribe  the 
rules  to  be  observed  until  Congress  shall  super- 
sede them;  the  Constitution  and  laws  of  the 
United  States  in  such  case,  as  in  all  others  to 
which  they  apply,  being  the  supreme  law  of  the 
land.  This  subject,  in  some  of  its  aspects,  was 
fully  considered  in  Oilman  v.  Philadelphiay  3 
Wall.  713,  18  L.  ed.  96.  What  is  there  said 
need  not  be  repeated.  In  that  case  it  was  held 
that  the  state  of  Pennsylvania  might  compe- 
tently authorize  a  bridge  to  be  built  across  the 
Schuylkill  river  in  that  city,  but  that  Congress, 
in  the  exercise  of  its  paramount  power,  might 
require  it  to  be  removed,  and  prohibit  and  pun- 
ish the  erection  of  like  structures,  whenever  it 
was  deemed  expedient  to  do  so.  It  is  the  exer- 
cise and  not  the  existence  of  the  power  that  is 
cflFectual  and  exclusive. 

241*]  "The  Constitution  took  effect  on  the  first 
Wednesday  of  March,  1789.  Pilot  laws  existed 
in  several  of  the  states  at  that  time,  and  were 
subsequently  enacted  in  others.  In  all  such 
states,  it  is  believed,  they  have  been  changed 
from  time  to  time  according  to  the  will  of  the 
respective  legislatures.  Suits  in  the  state  courts 
have  been  founded  upon  them  and  recoveries 
had,  and  many  such  cases  are  reported.  In  none 
of  them  have  we  found  that  the  question  was 
raised  or  a  doubt  expressed  as  to  the  validity 
of  the  laws  or  the  authority  of  the  states  to  en« 
act  them.  4  Met.  416;  Smith  v.  Swift,  8  Met. 
329;  Martin  v.  Hilton,  9  Met.  371;  Nickerson 
v.  Ma8onj  13  Wend.  64;  Low  v.  Comrs.  Pilot- 
age, R.  M.  Chad.  307 ;  Hunt  v.  Mickey,  12  Met. 
346. 

The  legislation  of  Congress  upon  the  subject 
is  as  follows:  The  4th  section  of  the  act  of 
August  7,  1789  (1  Stat,  at  L.  54),  provided 
that  pilots  should  be  regulated  by  the  existing 
laws  of  the  states,  or  such  as  the  states  should 
thereafter  enact,  "until  further  legislative  pro- 
vision should  be  made  by  Congress."  Whatever 
may  be  the  effect  of  the  provision  lookinj^  to 
future  state  legislation,  it  is  clear  that  the  body 
which  passed  the  section  did  not  doubt  the 
power  of  the  states  to  legislate  upon  the  sub- 
ject. This  was  the  first  Congress  which  sat  un- 
der the  Constitution,  and  many  of  its  members 
were  members  of  the  convention  which  framed 
that  instrument.  The  aet  of  March  2,  1837  (5 
Stat,  at  L.  153),  declares  that  a  vessel,  ap- 
proaching or  leaving  a  port  situate  upon  waters 
which  are  the  boundary  between  two  states,  may 
employ  a  pilot  licensed  by  either  of  such  states, 
**any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." The  act  of  August  30,  1852 
(10  Stat,  at  L.  63),  regulates  the  appointment 
of  pilots  upon  certain  steamboats,  and  is  a  com- 
plete system  as  to  the  class  of  vessels  to  which 
it  applies.  The  act  of  June  23,  1864  ( 13  Stat. 
at  L.  120),  regulates  the  fee  to  be  paid  by  a 
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pilot  for  his  certificate  under  the  act  of  1852. 
It  also  requires  pilots  of  the  vessels  of  the  class 
named  to  be  licensed  according  to  the  provisions 
6f  that  act.  The  act  of  July  13,  1866  ( 14  Stat, 
at  L.  93),  declares  that  no  regulation  shall  be 
•adopted  by  any  state  making  a  discrim-  [*242 
inartion  as  to  the  rule  of  half  pilotage  between 
the  vessels  therein  described,  and  such  existing 
regulations  were  thereby  annulled.  The  act  of 
February  26,  1867  ( 14  Stat,  at  L.  412),  contains 
a  pilot  regulation  touching  the  sea-going  vessels 
there  described,  with  a  proviso  that  certain  state 
regulations  should  not  be  thereby  affected. 
The  act  of  July  25,  1866  ( 14  Stat,  at  L.  227 ) , 
provides  for  the  revocation  of  the  pilot's  license 
for  the  offenses  specified.  These  several  acts 
assert  and  exercise  the  plenary  power  of  Con- 
gress over  the  subject.  This  early  and  lon^- 
continued  practical  construction  of  the  Consti- 
tution by  both  national  and  state  authorities, 
as  affecting  the  validity  of  the  statutory  pro- 
vision here  in  question,  if  a  doubt  could  other- 
wise exist  upon  the  subject,  would  be  entitled 
to  the  gravest  consideration. 

The  precise  question  we  are  considering  came 
before  this  court  in  Cooley  v.  Board  of  Wardens, 
12  How.  299.  The  suit  was  for  half  pilotage 
under  a  statute  of  Pennsylvania,  substantially 
the  same,  in  this  particular,  with  the  statute  of 
New  York.  The  plaintiff  recovered  in  the  low- 
er court,  and  the  supreme  court  of  the  state  af- 
firmed the  judgment.  The  case  was  brought  here 
for  review  by  a  writ  of  error  imder  the  25th  sec- 
tion of  the  ludiciary  act,  and  was  argued  with 
exhaustive  learning  and  ability.  This  court, 
after  the  fullest  consideration  of  the  subject, 
also  affirmed  the  judgment.  We  are  entirely 
satisfied  with  that  adjudication^  and  re-affirm 
the  doctrines  which  it  lays  down.  It  is  conclu- 
sive upon  this  branch  of  the  case  before  us. 

The  other  objections  taken  to  the  judgment 
relate  to  the  jurisdiction  of  the  court.  It  is 
said  there  is  no  jurisdiction  in  admiralty  to 
maintain  a  libel  for  a  penalty.  It  was  not  a 
penalty  that  was  recovered.  There  was  a  ten- 
der of  services  upon  which  the  law  raised  an  im- 
plied promise  to  pay  the  amount  specified  in  the 
statute.  Com,  v.  Ricketson,  5  Met.  419;  Steam- 
ship Co.  V.  Joliffe,  2  Wall.  450,  17  L.  ed.  805; 
Cooley  V.  Wardens,  12  How.  312.  Courts  of  ad- 
miralty have  undoubted  jurisdiction  of  all  ma- 
rine contracts  and  torts.  The  Belfast,  7  Wall. 
624,  19  L.  ed.  266 ;  Ins.  Co.  v.  Dunham,  ante,  90. 
*That  contracts  relating  to  pilotage  are  [*243 
within  the  sphere  of  the  admiralty  jurisdiction 
has  not  been  controverted  by  the  counsel  for  the 
petitioner.  The  question  is  not  an  open  one  in 
this  court.     Hohart  v.  Drogan,  10  Pet.  120. 

It  is  urged  further  that  a  state  law  could  not 
give  jurisdiction  to  the  district  court.  That  is 
true.  A  state  law  cannot  give  jurisdiction  to 
any  Federal  court;  but  that  is  not  a  question 
in  this  case.  A  state  law  may  give  a  substan- 
tial right  of  such  a  character  that  whore  there 
is  no  impediment  arising  from  the  residence  of 
the  parties,  the  right  may  be  enforced  in  the 
proper  Federal  tribunal  whether  it  be  a  court 
of  equity  of  admiralty,  or  of  common  law.  The 
statute  in  such  cases  does  not  confer  the  juris- 
diction. 'That  exists  already,  and  it  is  invoked 
to  give  effect  to  the  right  by  applying  the  ap- 
propriate remedy.  This  principle  may  be  laid 
down  as  axiomatic  in  our  national   inri^nn- 
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dence.  A  party  forfeits  nothing  by  going  into 
a  Federal  tribunal.  Jurisdiction  having  at- 
tached, his  case  is  tried  there  upon  the  same 
principles,  and  its  determination  is  governed  by 
the  same  considerations,  as  if  it  had  been 
brought  in  the  proper  state  tribunal  of  the 
same  locality.  Robinson  v.  Camphelly  3  Wheat. 
223;  U.  8.  v.  Knight,  14  Pet.  315;  The  Orleans 
V.  Phcsbus,  11  Pet.  184;  Thompson  ▼.  Phillips, 
1  Bald.  272,  204;  Lorman  v.  Clarke,  2  McLean, 
568 ;  Ex  parte  Biddle,  2  Mas.  472 ;  Johnston  v. 
Vandyke,  6  McLean,  423;  Prescott  v.  'Severs, 
4  Mas.  327;  Clark  v.  Sohier,  I  Woodb.  &  M. 
368.  In  no  class  of  cases  has  the  application  of 
this  principle  been  sustained  by  this  court 
more  frequently  than  in  those  of  admiralty  and 
maritime  jurisdiction.  The  8t.  Lavcrence,  1 
Black,  5^2,  17  L.  ed.  180;  The  General  Smith, 
4  Wheat.  438;  Peyronx  v.  Howard,  7  Pet.  324; 
Kules  of  Practice  in  Admiralty,  established  by 
this  court,  Nos.  12  and  92. 

The  application  for  the  writ  is  denied  and 
the  petition  is  dismissed. 


In  the  Matter  of  the  Application  of  HENRY 
W.  LOUD  for  a  writ  of  Prohibition  to  the  Dis- 
trict Court  of  the  U.  S.,  for  the  Eastern  Dis- 
trict of  New  York. 

[No.  8  Original.] 

This  case  differs  in  no  particular  from  the 
case  of  the  like  application  of  Alexander  Mc- 
Niel,  just  decided.  The  same  considerations 
apply  and  the  result  must  be  the  same. 

The  application  is  denied  and  the  petition 
dismissed. 


JOEL  C.  SLAUGHTER,  Administrator  of 
Henry  B.  Slaughter,  Deceased,  Appt,, 

V. 

.JULIUS  GERSON. 
(See  S.  C.  13  Wall.  379-386.) 

Material  misrepresentation  to  avoid  sale — char- 
acter of — purchaser's  means  of  knowledge. 

*1.  The  mlsrepresentatioD  which  will  vitiate  a 
contract  of  sale  and  prevent  a  court  of  equity  from 
aiding  Its  enforcement,  must  relate  to  a  material 
matter  constituting  an  inducement  to  the  contract, 
and  respecting  which  the  complaining  party  did 
not  possess  at  hand  the  means  of  Icnowledge ;  and 
It  must  be  a  mlsrenresentation  upon  which  he  re- 
lied and  by  which  he  was  actually  misled  to  his 
Injury. 

2.  Where  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties,  and  the  sub- 
ject of  purchase  Is  alike  open  to  their  inspection, 
if  the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  will  not  be  hfard  to 
say  in  Impeachment  of  the  contract  of  sale,  that 
he  was  deceived  by  the  vendor's  misrepresenta- 
tions. 

[No.   114.] 

Argued  Feb,  23,  1872.    Decided  Mar.  25,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 
The  case  is  stated  by  the  court. 
Mr.  William  Seliley,  for  appellant: 
The  doctrine  of  caveat  emptor  ought  not  to 

^Headuotes  by  Mr.  Justice  Field. 

Note. — Fraud  or  illcfial  consideration, •  how  far 
will  avoid  contract — see  note  to  Armstrong  v. 
Toler,  6  L.  ed.  U.  S.  468. 

Elements  necessary  to  constitute  frawJ — see  note 
f-  '^vicKou  v.  Patterson,  40  L.  ed.  U.  S.  543. 
13  Wall. 


be  applied  to  this  case.  In  the  position  in 
which  the  boat  was  lying,  near  the  landing  of 
a  ferry  boat  and  in  a  rough  and  agitated  sea, 
it  was  impossible  to  make  an  accurate  measure- 
ment of  the  draft  of  water.  And  as  to  the 
boiler  it  was  so  covered  up  that,  until  the  boiler 
deck  was  removed,  it  was  not  practicable  to 
examine  its  condition.  Besides  this,  the  rule  of 
caveat  emptor,  however  potent  in  actions  ew 
contractu,  is  comparatively  of  small  force  in 
an  action  based  on  fraudulent  misrepresenta- 
tion. 

Williamson  v.  Allison,  2  East,  446;  Jones  v. 
Bright,  5  Bing.  533;  Brown  v.  Edgington,  2  M. 
&  G.  279 ;  Shepherd  v.  Pyhus,  3  Man.  &  G.  867 ; 
Gallagher  v.  Waring,  9  Wend.  20;  Howard  v. 
Hoey,  23  Wend.  350;  Thayer  v.  Turner,  8  Met. 
560 ;  Hazard  v.  Irwin,  18  Pick.  95 ;  Harrington 
v.  Stratton,  22  Pick.  510;  Misner  v.  Granger, 
4  Gilm.  69;  1  Sm.  Lead.  Cas.  299,  notes  to 
Chandclor  ▼.  Lopus,  2  8m.  Lead.  Cas.  92,  notes 
to  Pasley  v.  Freeman;  Fuller  v.  Wilson,  3  Q. 
B.  58;  Evans  v.  Collins,  5  Q.  B.  804;  Fitzsim- 
mon  V.  Joslin,  21  Vt.  130;  Flight  v.  Booth,  1 
Bing.  N.  C.  370;  2  Ross,  Com.  Law,  441;  Fland. 
Mar.  L.  62,  and  cases  cited  in  ch.  3. 

If  there  was  no  fraud,  legal  or  moral,  on  the 
part  of  Gerson,  or  his  agents,  still  it  is  clear 
from  the  testimony,  that  Slaughter  would  not 
have  purchased  the  boat  at  any  price,  if  he  had 
known  that  she  would  not  answer  the  purpose 
for  which  he  wished  to  procure  a  boat.  Upon 
the  hypothesis  that  Gerson  was  acting  honest- 
ly, the  case  presented  is  one  of  mutual  mis- 
take. 

A  vendor  is  bound  to  know  that  he  has  that 
which  he  professes  to  sell. 

Allen  V.  Hammond.  11  Pet.  63;  Hitchcock  ▼. 
Giddings,  Dan.  Exch.  1;  Smith  v.  Richards,  13 
Pet.  27;  Ahislie  v.  Medlycott,  9  Ves.  21;  Dale 
V.  Roosevelt,  5  Johns.  (Jh.  174;  1  Story,  Eq. 
Jur.  see.  201;  Joynes  v.  Statham,  3  Atk.  388; 
Batten,  Cont.  255. 

Mr.  B.  W.  Huntinstoii,  tor  appellee: 

It  having  been  patent  to  the  eyes  of  the  ap- 
pellant's intestate,  that  the  vessel  drew  more 
than  three  and  a  half  feet  of  water,  when  fully 
laden,  he  could  not  have  a  rescission  of  the 
contract  on  that  ground,  even  if  the  appellee 
had  falsely  represented  in  this  particular. 

Jennings  v.  Broughton,  5  De  G.  M.  AG.  126, 
17  Beav.  234;  Dyer  v.  Hargrave,  10  Ves.  505. 

The  appellant's  intestate  not  having  rested 
upon  any  representations  on  the  part  of  the 
appellee  but  having  examined  for  himself,  with 
every  facility  for  such  examination  afforded  by 
the  appellee,  he  would  not  be  in  a  position  tD 
claim  a  rescission  of  the  contract,  even  if  the 
alleged  representations  were  false. 

Jjowndes  v.  La/ne,  2  Cox,  363;  Dohell  ▼. 
Stevens,  3  Bam.  &  C.  625;  Story,  Eq.  Jur.  10 
ed.  194,  S  191 ;  Trower  v.  Newcome,  3  Mer. 
704;  Smithy.  Richards,  13  Pet.  26. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

On  the  12th  of  July,  1864,  Henry  B. 
Slaughter,  since  deceased,  purchased  of  the  com- 
plainnnt,  Julius  Gerson,  a  steamboat'  named 
*the  George  Law,  for  a  confsirlerntion  of  r*380 
$40,000.  Of  this  sum  he  paid  $15,000  in  cash, 
and  for  the  balance  he  gave  to  the  complainant 
his  bond,  conditioned  to  pay  the  same  in  two  in- 
stalments of  $12,500  each,  within  three  and 
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Bix  months  thereafter.  To  secure  the  payment 
of  these  sums,  he  at  the  same  time  executed  to 
the  complainant  two  mortgages,  one  upon  the 
steamboat  which  he  purchased,  and  the  other 
upon  a  steamboat  named  the  Chester,  which  he 
formerly  owned.  The  first  instalment  on  the 
boat  not  being  paid  at  its  maturity,  the  pre- 
sent bill  was  filed  to  enforce  the  mortgages  by  a 
Bale  of  the  steamboats,  and  the  application  of 
the  proceeds  to  the  demand  of  the  complainant* 

The  answer  of  the  defendant  admitted  the 
execution  of  the  bond  and  the  mortgages,  but 
set  up  as  a  defense  to  their  enforcement  that 
they  were  obtained  from  him  by  deceit  and 
fraud,  and  detailed  the  particulars  in  which 
such  alleged  deceit  and  fraud  consisted.  The 
substantial  averments  in  this  respect  are  these : 
that  the  defendant  had  established  a  line  of 
steamboats  from  Baltimore  to  various  landings 
on  Chester  river  on  the  eastern  shore  of  Mary- 
land and  landings  on  tributaries  to  that  river; 
that  the  most  important  of  these  landings  was 
at  Queenstown;  that  no  boat  drawing  more 
than  three  feet  of  water  could  reach  the  wharf 
at  this  place  except  in  case  of  an  extraordinary 
higM  tide;  that  ne  purchased  the  Greorge  Law 
of  the  complainant  for  that  route,  upon  the 
representation  that  it  drew  only  this  number 
of  feet  when  fully  laden;  that  this  representa- 
tion was  false  and  fraudulent  and  that  the 
steamer  when  placed  on  the  route  grounded  in 
five  feet  of  water;  and  that  as  soon  as  precise 
information  of  this  fact  was  obtained,  the  de- 
fendant called  upon  the  complainant  to  cancel 
the  contract,  offering  at  the  same  time  to  re- 
turn the  steamboat  purchased. 

A  large  amount  of  evidence  was  taken  in  this 
case  bearing  upon  the  averments  in  the  answer 
of  misrepresentation  and  fraud  on  the  part  of 
the  complainant;  and  it  is  in  many  respects 
conflicting.  But  the  rules  of  law  applicable  to 
cases  of  alleged  misrepresentation  by  a  vendor 
with  respect  to  property  sold  are  well  settled, 
and  render  of  easy  solution  the  questions  upon 
which  this  case  must  turn. 

This  misrepresentation  which  will  vitiate  a 
contract  of  sale,  and  prevent  a  court  of  equity 
from  aiding  its  enforcement,  must  not  only  re- 
late to  a  material  matter  constituting  an  in- 
ducement to  the  contract,  but  it  must  relate  to 
a  matter  respecting  which  the  complaining 
imrty  Hid  not  possess  at  hand  the  means  of 
knowledge  and  it  must  be  a  misrepresentation 
upon  which  he  relied,  and  by  which  he  was  ac- 
tually misled  to  his  injury.  A  court  of  equity 
will  not  undertake,  any  more  than  a  court  of 
law,  to  relieve  a  party  from  the  consequences  of 
his  own  inattention  and  carelessness.  Where  the 
means  of  knowledge  are  at  hand  and  equally 
available  to  both  parties,  and  the  subject  of 
purchase  is  alike  open  to  their  inspection,  if 
the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  will  not  be  heard 
to  say  that  he  has  been  deceived  by  the  ven- 
dor's misrepresentations.  If,  having  eyes,  he 
will  not  see  matters  directly  before  them, 
where  no  concealment  is  made  or  attempted,  he 
will  not  be  entitled  to  favorable  consideration 
when  he  complains  that  he  has  sufi'ered  from 
his  own  voluntary  blindness  and  been  misled 
by  over-confidence  in  the  statements  of  another. 
Volenti  non  fit  injuria  is  the  maxim  in  such 
cases  in  all  courts.  And  the  same  reasoning 
applies  when  the  complaining  party  does  not 
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rely  upon  the  misrepresentations,  but  seeks 
from  other  quarters  means  of  verification  of 
the  statements  made^  and  acts  upon  the  infor- 
mation thus  obtained. 

The  facts  disclosed  by  the  uncontradicted 
testimony  of  both  parties  bring  this  case  clear- 
ly within  the  principle  here  stated.  Previous 
to  the  execution  of  the  contract  of  purchase, 
and  with  the  view  of  examining  the  steamboat, 
the  "defendant  went  from  Baltimore  to  [*384 
New  York,  taking  with  him  his  son,  who  subse- 
quently became  captain  of  the  boat,  and  two 
ship-carpenters,  and  a  square  to  measure  her 
draught  of  water.  Whilst  there  every  oppor- 
timity  was  given  him  to  examine  the  boat  with 
his  carpenters,  and  a  most  thorough  and  care- 
ful examination  was  made  by  them.  On  two 
occasions  they  measured  the  draught  of  the 
boat,  and  they  witnessed  her  speed  by  accom- 
panying her  on  one  of  her  trips.  The  owner 
went  with  them  to  the  boat  on  their  arrival  in 
New  York,  and  told  them  to  look  for  them- 
selves, and  to  go  anywhere  they  pleased  about 
her.  If,  under  these  circumstances,  the  defend- 
ant did  not  learn  everything  about  her,  and  as- 
certain her  true  draught,  it  was  his  own  faulty 
and  it  would  be  against  the  plainest  principles 
of  justice  to  allow  him  to  set  up,  in  impeach- 
ment of  the  validity  of  his  contract,  loose  state- 
ments respecting  the  draught  before  its  execu- 
tion, even  though  they  were  false  in  point  of 
fact. 

In  Attwood  V.  Hmall,  6  CI.  &  F.  262,  the  doc- 
trine was  laid  down  by  the  House  of  Lords 
after  great  consideration  substantially  as  we 
have  stated  it.  In  that  case  the  defendant  had 
sold  to  the  complainants,  constitutrng  a  com- 
pany of  numerous  persons,  certain  freehold  and 
leasehold  property,  including  mines  and  iron 
works,  and  had  made  certain  statements  re- 
specting the  capabilities  of  the  property.  The 
purchasers,  not  relying  upon  these  statements, 
deputed  some  of  their  directors,  together  with 
experienced  agents,  to  ascertain  the  correctness 
of  his  statements.  These  persons  examined  the 
property  and  works  and  the  accmints  kept  by 
the  defendant,  receiving  from  him  and  his 
agents  every  facility  and  aid  for  that  purpose, 
and  they  reported  that  the  defendant's  state- 
ments were  fcorrect.  Upon  a  bill  filed  to  re- 
scind the  contract,  on  the  ground  of  fraud,  the 
House  of  Lords  decided  that  the  contract  could 
not  be  rescinded,  reversing,  in  that  respect,  the 
decree  of  the  court  of  exchequer,  not  merely 
because  there  was  no  proof  of  fraud,  but  be- 
cause the  purchasers  did  not  rely  upon  the 
vendor's  statements,  but  tested  their  accuracy; 
and,  after  having  knowledge,  or  the  means  of 
knowledge,  "declared  that  they  were  sat-  [*385 
isfied  of  their  correctness;  holding  that  if  a  pur- 
chaser choosing  to  judge  for  himselt,  did  not 
avail  himself  of  the  knowledge,  or  means  of 
knowledge  open  to  him  or  to  his  agents,  he  could 
not  be  heard  to  say  he  was  deceived  by  the 
vendor's  representations,  the  doctrine  of  caveat 
emptor,  applying  in  such  case,  and  the  knowl- 
edge of  his  own  agents  being  as  binding  as  his 
own  knowledge. 

The  doctrine,  substantially  as  we  have  stated 
it,  is  laid  down  in  numerous  adjudications. 
Where  the  means  of  information  are  at  hand 
and  equally  open  to  both  parties  and  no  con- 
cealment is  made  or  attempted,  the  language 
of  the  cases  is,  that  the  misrepresentation  fur- 
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nishes  no  ground  for  a  court  of  equity  to  refuse 
to  enforce  the  contract  of  the  parties.  The 
neglect  of  the  purchaser  to  avail  himself,  in  all 
such  cases,  of  the  means  of  information, 
whether  attributable  to  his  indolence  or  credul- 
ity, takes  from  him  all  just  claim  for  relief. 

We  have  thus  far  assumed  that  the  evidence 
in  the  case  before  us  discloses  false  representa- 
tions on  the  part  of  the  vendor,  but  justice  to 
him  requires  us  to  say  that  the  evidence  is  in- 
sufficient to  warrant  this  conclusion.  The  vend- 
or stated  to  the  purchaser  that  he  was  not  a 
steamboat  man,  meaning  evidently,  from  the 
context,  that  he  was  not  familiar  with  the  par- 
ticulars in  regard  to  which  the  purchaser  de- 
sired information,  and  referred  him  to  the 
statements  of  the  captain,  at  the  time  inviting 
him  and  his  party  to  examine  the  boat  in  every 
particular.  The  measurement  made  by  one  of 
his  carpenters  showed  that  the  boat  drew  four 
feet  and  six  inches  of  water  at  midships  whilst 
lying  unloaded  at  the  dock.  The  measurement 
by  the  other  carpenter  showed  that  the  boat 
then  drew,  forward  and  aft,  three  feet  and  six 
inches,  and  both  of  these  measurements  were 
reported  to  the  defendant,  and  the  latter  was 
accompanied  by  the  declaration  that  the  boat 
drew  too  much  water  for  his  purpose.  The 
captain  of  the  boat  also  took  the  defendant  on 
to  the  dock,  by  which  the  boat  was  lying,  and 
pointed  out  to  him  that  she  was  coppered  three 
386*]  feet  and  *nine  inches  from  the  keel,  and 
that  she  then  showed  only  three  inches  out  of 
water,  and,  of  course  that  she  then  drew,  for- 
ward and  aft,  unloaded,  three  feet  and  six 
inches.  The  purchase  was  thus  made  by  the  de- 
fendant, with  his  eyes  open,  after  every  oppor- 
tunity had  been  afforded  him  for  the  inspection 
of  the  vessel. 

/*  follows  that  the  decree  must  be  affirmed; 
<ind  it  ia  so  ordered.  ' 


JOHN  H.  BUTLER,  Plff.  in  Err., 

V. 

FRANCIS  WATKINS  and  The  Patent  Nut  and 

Bolt  Company. 
(See  S.  C.  13  Wall.  450-465.) 

Action  for  fraud — necessary  evidence — what  ad- 
mitted— evidence  of  other  frauds. 

1.  A  manufacturer  may  not  fraudulently  nor  by 
deceitful  representations,  induce  another  to  with- 
liold  from  sale  tiis  products,  without  belnj?  answer- 
able for  the  injury  occasioned  bv  the  fraud. 

2.  In  order  to  maintain  an  action  for  fraud,  it  is 
«afficient  to  show  that  the  defendant  was  eniilty  of 
deceit,  with  a  desiirn  to  deprive  the  plaintiff  of 
some  profit  or  advantage  and  to  acquire  it  for 
lilmselr,  whenever  loss  or  damage  has  resulted  from 
the  deceit. 

3.  In  actions  for  fraud,  large  latitude  is  always 
given  to   the  admission   of  evidence. 

4.  If  it  be  shown  that  a  defendant  has  deceived 
and  defrauded  one  person.  It  may  justly  be  inferred 
that  similar  conduct  towards  another,  at  about  the 
f^ame  time  and  in  relation  to  a  like  subject,  was 
-actuated  by  the  same  spirit. 

[No.   122.] 

Argued  Mar.  4,  i872.    Decided  Mar.  25,  1872. 

T  N  ERROR  to  the  Circuit  Court  of  the  United 
I    States  for  the  District  of  Louisiana. 

This  action  was  brought  by  Butler,  the  plain- 
tiff in  error  in  the  state  court  of  Louisiana,  in 
llie  fourth  district  court  for  the  parish  of  Or- 
leans. 

NoTR. — What  necessary  to  sustain  action  for  de- 
ceit— see  note,  29  L.  ed.  U.  S.  740. 
13  Wall. 


The  defendants,  as  alien  subjects  of  the 
Queen  of  Great  Britain,  removed .  the  case  ta 
the  United  States  circuit  court  for  the  district 
of  Louisiana.  The  case  was  tried  in  Feb., 
1870,  upon  pleadings  filed  in  the  circuit  court, 
and  resulted  in  a  verdict  for  the  defendant. 
The  plaintiff  filed  several  bills  of  exception, 
and  Feb.  19,  took  an  order  to  show  cause  why. 
a  new  trial  should  not  be  had,  and  filed  writ- 
ten reasons  therefor  Apr.  12,  1870.  A  motion 
for  a  new  trial  was  heard  Apr.  14,  and  denied, 
and  judgment  signed  for  the  defendants  Apr. 
16,  1870.  To  review  that  judgment,  the  plain- 
tiff brought  this  writ  of  error. 

It  appears  that  the  patent  Nut  &  Bolt 
Company  is  a  corporation  formed  under  the 
limited  liability  act  of  Great  Britain,  for  the 
manufacture  of  iron,  at  Birmingham,  Eng- 
land. The  defendant,  .Watkins,  is  what  is 
termed  a  managing  director.  In  Jan.,  1868, 
he  was  at  New  Orleans,  Louisiana,  and  had 
some  intercourse  with  the  plaintiff,  who  had 
one  or  more  patents  for  fastening  cotton  bales 
with  iron  ties. 

The  petition  of  the  plaintiff  charged  that  the 
defendd.nt  deliberately  attempted  to  induce 
plaintiff  to  believe  that  they  would  make  a 
contract  with  him,  and  to  induce  him  thereby 
to  neglect  other  opportunities  of  introducing 
his  tie  into  market  and  to  keep  him  in  a 
condition  of  expectancy  and  hope  imtil  the 
cotton  season  had  passed,  and  that,  all  the 
time,  the  defendant  s  acts  and  promises  had 
been  in  bad  faith,  without  any  intention  ever 
to  fulfil  the  same,  and  solely  to  defraud  the 
plaintiff.  That  the  plaintiff  had  relied  on 
them,  and  had  been  thus  defrauded. 

The  bill  of  exceptions  to  the  instructions  of 
the  court  below,  states  that  there  was  evi- 
dence before  the  jury  tending  to  show  that 
there  was  an  understanding  had  between  the 
plaintiff  and  Watkins,  acting  for  himself  and 
the  company,  for  the  manufacture  and  sale  of 
the  plaintiff's  tie  upon  the  terms  and  condi- 
tions set  forth  in  a  document  attached  and 
marked  "A;"  that  when  this  document  was 
Imnded  to  WatKins,  he  wrote  the  letter  marked 
"B;"  that  the  plaintiff  expressed  his  willing- 
ness to  sign  the  same;  but  that  Watkins  told 
him  that  the  document  **A"  would  have  to  be 
sent  to  England  and  imdergo  certain  formali- 
ties to  make  it  complete  in  form  only  and  that 
the  paper  was  taken  to  England  and  was  never 
completed  in  form,  and  that  the  acts  of  the 
defendant,  from  the  beginning  to  the  end,,  were 
fraudulent  and  deceptive. 

"A"  is  a  paper,  not  signed  nor  dated,  in  the 
form  of  a  proposed  contract  whereby  the  plain- 
tiff, Butler,  of  the  first  part,  agrees  to  give  the 
defendants  the  right  of  manufacturing  and 
selling  hoops  and  buckles  or  iron  cotton  ties,  un- 
der his  patent.  The  defendants  were  to  manu- 
facture the  same  at  as  low  price  as  possible  in 
sufficient  quantity  to  supply  the  demand  for 
the  same,  and  to  make  vigorous  exertions  to 
introduce  the  ties  in  all  countries  where  they 
could  be  sold.  'There  were  also  provisions  for 
accounts,  statements,  and  divisions  of  profits. 

"B"  is  the  answer  of  Watkins  to  this  docu- 
ment. He  says  that  he  has  read  the  draft 
agreement  and  that  it  seems  to  be  about  the 
thing;  that  he  will  have  the  same  put  in 
shape  on  his  arrival  home  and   let   plaintiff 
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have  two  copies,  one  to  retain^  the  other  to 
return   to  him. 

The  case  further  appears  in  the  opinion. 

Messrs.  PeeU&am,  LcLoey,  and  Butler^  for 
plaintiff  in  error. 

Messrs.  John  A^  Campbell.  P.  Phillips,  and 
D.  G.  Campbell  for  defenaants  in  error. 

'  Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

We  are  unahle  to  discover  error  in  the  in- 
structions given  to  the  juiy  by  the  court 
below,  or  in  the  answers  made  to  the  prayers 
of  the  defendants,  except  in  a  single  particu- 
lar. What  the  court  said  may  have  been  inad- 
equate to  a  full  presentation  of  the  case,  but 
the  plaintiff  asked  for  no  instructions,  and 
he  cannot,  therefore,  now  be  heard  to  complain 
that  full  instructions  *  were  not  givai.  The 
bills  of  exceptions  bring  upon  the  record  only 
that  which  was  said  to  the  jury,  and  to  that 
alone  can  error  be  assigned. 

It  is  quite  true  that  the  suit  was  not 
brought  upon  any  contract.  The  theory  of  the 
plaintiff  was  that  no  agreement  had  ever  been 
made,  and  that  the  defendants  had  never  in- 
tended making  one,  though  all  the  while  dur- 
ing the  negotiation  deceptively  and  fraudulent- 
ly holding  out  to  the  plaintiff  a  profession  of 
intention  to  conclude  an  agreement,  and  that 
this  was  done  with  the  purpose  of  keeping  the 
plaintiff's  "cotton  tie"  out  of  the  market.  The 
answers  to  the  defendants'  prayers,  so  far  as 
they  tend  to  show  that  no  contract  had  been 
concluded  were,  therefore,  favorable  rather 
463*]  *than  hurtful  ib  the  plaintiff's  ca,se,  and 
they  furnish  no  just  ground  for  complaint. 

The  court,  however,  erred  in  charging  the 
jury  that  if  they  believed  "the  corporation 
never  gave  any  authority  to  the  defendant, 
Watkins,  to  assent  to  the  proposal,  or  draft 
agreement,  in  their  behalf,  and  in  their  name, 
and  never  sanctioned  the  same  as  a  corporate 
act,  the  suit  could  not  be  maintained  against 
them."  If  by  this  it  was  meant  that  no  suit 
upon  the  contract  could  be  maintained,  the  in- 
struction was  correct,  but  this  could  not  have 
been  so  understood  by  the  jury.  No  such  ques- 
tion was  before  them.  It  does  not  follow,  be- 
cause the  corporation  never  authorized  or  sanc- 
tioned a  contract,  that  they  may  not  be  respon- 
sible for  Such  a  fraud  as  was  alleged  in  the 
petition.  We  have  not  all  the  evidence  before 
us,  but  it  does  appear  that  some  evidence  was 
given  tending  to  show  that  the  acts  and  con- 
duct of  the  defendants  (Watkins  and  the  corpo- 
ration) were  deceitful  and  fraudulent,  de- 
signed to  mislead,  and  done  for  the  purpose 
of  keeping  the  plaintiff's  cotton  tie  out  of 
the  market,  in  order  that  they  might  secure 
heavy  sales  of  the  Beard  tie,  in  which  they 
were  largely  interested.  If  the  evidence  did  es- 
tablish or  tended  to  establish  such  deceit  and 
fraud,  for  such  a  purpose,  and  if  the  plaintiff 
was  injured  thereby,  as  his  petition  alleged, 
it  was  erroneous  to  charge  the  jury  that  the 
suit  could  not  be  maintained.  *  Competition  in 
efforts  to  secure  the  market  is  doubtless  law- 
ful. A  manufacturer  may  by  superior  energy, 
or  enterprise,  supply  all  the  buyers  of  a  par- 
ticular article,  and  thus  leave  no  market  for 
similar  articles  manufactured  by  others.  But 
he  may  not  fraudulently  or  by  deceitful  rep- 
resentations induce  another  to  withhold  from 
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sale  his  products  without  being  answerable  for 
the  injury  occasioned  by  the  fraud.  Whethc 
negotiations  for  a  .purchase  never  concluded 
were  in  fact  fraudulent;  whether  they  were 
conmienced  and  continued  solely  with  the  pur- 
pose of  dishonestly  inducing  the  plaintiff  to 
forego  offering  his  goc^s  until  the  market  had 
been  supplied,  and  whether  such  was  the  con- 
sequence of  the  defendants'  fraudulent  conduct, 
were  questions  of  fact  which  should  have  been 
submitted  *to  the  jury  oirthe  evidence.  [*464 
If  answered  affirmatively,  the  action  was  sus- 
tainable. In  order  to  maintain  an  action  for 
fraud  it  is  sufficient  to  show  that  the  defend- 
ant was  guilty  of  deceit,  with  a  design  to  de- 
prive the  plaintiff  of  some  profit  or  advantage, 
and  to  acquire  it  for  himself,  whenever  loss 
or  damage  has  resulted  from  the  deceit.  This 
was  well  illustrated  in  Barley  v.  WaJford, 
9  Ad.  &  El.  N.  S.  197.  There  it  appeared  that 
a  plaintiff,  who  was  a  dealer  in  silk  goods, 
had  been  hindered  in  his  trade  and  induced 
to  refrain  from  making  goods  with  a  certain 
ornamental  design,  by  a  false  representation 
made  by  the  defendant,  and  known  by  him 
to  be  false,  and  thai  a  pattern  of  the  goods 
had  been  registered  by  another,  and  it  was 
ruled  that  an  action  would  lie  to  recover  dam- 
ages for  the  injury,  especially  when  the  deceit 
was  with  a  view  to  secure  some  unfair  advan- 
tage to  the  defendant. 

We  think  also  the  court  erred  in  refusing  to 
receive  in  evidence  the  defendants*  letters  to 
Wailey  in  connection  with  Wailcy*8  testimony. 
It  was  an  important  inquiry  in  the  case  what 
was  the  purpose  or  animus  of  the  defendants 
in  their  negotiations  with  the  plaintiff?  Was 
it  to  mislead  him  by  holding  out  false  hopes 
of  consummating  an  arrangement  by  which  nis 
cotton  tie  could  be  introduced  into  the  market, 
and  was  this  in  order  to  secure  the  defendants 
themselves  against  competition?  Deceit  in  ef- 
fecting such  a  purpose  lay  at  the  basis  of  the 
action.  But  how  can  such  a  purpose  be  shown 
when  it  has  not  been  avowed?  Actual  fraud 
is  always  attended  by  an  intent  to  defraud, 
and  the  intent  may  be  shown  by  any  evidence 
that  has  a  tendency  to  persuade  the  mind  of 
its  existence.  Hence,  in  actions  for  fraud, 
large  latitude  is  always  given  to  the  admission 
of  evidence.  If  a  motive  exist  prompting  to 
a  particular  line  of  conauct,  and  it  be  shown 
that  in  pursuing  that  line  a  defendant  has 
deceived  and  defrauded  one  person  it  may  just- 
ly be  inferred  that  similar  conduct  towards 
another,  at  about  the  same  time  and  in  rela- 
tion to  a  like  subject,  was  actuated  by  the 
same  spirit.  If,  therefore,  it  be  true  that  in 
•the  spring  or  early  summer  of  1868  the  ["465 
defendant  had  similar  negotiations  with  Wailey 
respecting  his  cotton  tie,  and  conducted  to- 
wards him  deceitfully  in  order  to  keep  his  tie 
out  ot  the  market  that  year,  the  fact  tends 
to  show  that  in  their  conduct  towards  the 
plaintiff,  there  was  the  same  ontmus, -^nd  th^^t 
they  had  the  same  object  in  view.  That  the 
evidence  offered  was  admissible  for  that  pur- 
pose is  abundantly  proved  by  the  authorities. 
Castle  V.  Bullard,  23  How.  172,  16  L.  ed. 
424;  Lincoln  v.  Claflin,  7  Wall.  132,  19  U 
ed.  106. 

The  judgment  ia  reversed  and  a  new  trial 
is  ordered. 
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THE   COMMONWEALTH    OF   KENTUCKY, 

Petitioner, 

V. 

GEORGE    S.    BOUTWELL,    Secretary   of   the 
Treasury  of  the  United  States. 

(See  S.  C.  13  Wall.  526-531.) 

Mandamus  to  Secretary  of  Treasury,  to  compel 

payment — repeal  of  law. 

1.  Where  the  Secretary  of  the  Treasury  was  not 
asked  to  pay  money  until  the  time  limited  In  the 
law  for  the  appronriation   to  take  effect  had  ex- 

Klred  a  writ  of  mandamus  to  compel  payment  by 
Im  will  not  be  Issued. 

2.  After  Congress  has  withdrawn  the  appropria- 
tion for  refunding  to  states  expenses  incurred  in 
raising  Tolunteers  during  the  late  Rebellion,  this 
court  will  not  order  the  Secretary  to  deliver  a  war- 
rant to  one  of  the  states  for  the  payment  of  such 
exoenses. 

[No.    6.     Orig.] 

Argued  Mar,  8,  1872,    Decided  Mar,  25,  1872. 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Messrs,  Jos.  Casey,  George  MoKee,  Allen 
A.   Burton,   and  Bart  ley  d   Carey   for  peti- 
tioner. 

Messrs.  Geo.  H.  Williams,  Atty,  Oen.,  B. 
H.  Bristow,  Solicitor  Gen.,  and  C.  H.  Hill, 
Asst,  Atty,  Gen.,  for  United  States. 

Mr.  Justice  Davis,  delivered  the  opinion  of 
the  court: 

The  state  of  Kentucky,  through  its  consti- 
tuted authority,  asks  this  court,  in  the  exercise 
of  its  original  jurisdiction,  for  a  peremptory 
writ  of  mandamus,  to  compel  the  defendant  to 
deliver  to  the  state  a  warrant  to  which  it  is 
entitled,  for  expenses  incurred  in  defense  of 
the  Union.  This  application  is  based  on  the 
provision  of  an  act  of  Congress,  of  July  27, 
1861,  12  Stat,  at  L.  276,  directing  the  Secre- 
tary of  the  Treasury  to  refund  to  the  gov- 
ernor of  any  state  the  expenses  properly  in- 
curred in  raising  troops  to  aid  in  the  suppres- 
sion of  the  late  Rebellion. 

The  petition  in  this  case,  after  setting  forth 
the  nature  of  the  claim  of  Kentucky  under  this 
law,  its  approval  by  the  Secretary  of  War  and 
the  accounting  officers  of  the  Treasury  Depart- 
ment, alleges  that  the  acting  Secretary  of 
the  Treasury,  on  the  30th  of  June,  1871, 
caused  to  be  issued  and  signed  a  warrant  upon 
the  Treasurer  of  the  United  States  for  the 
sum  due  the  state,  which,  after  being  coun- 
tersigned by  the  First  Comptroller,  was  with- 
held from  the  relator  by  direction  of  the  de- 
fendant. The  purpose  of  this  proceeding  is 
to  obtain*  possession  of  this  warrant,  or,  if 
this  cannot  be  done,  to  procure  the  delivery 
of  another  warrant  of  like  amount  to  the  agent 
of  the  state. 

The  defendant,  in  his  return  to  the  alterna- 
tive writ  of  mandamus,  previously  ordered  in 
the -case,  among  other  things,  denies  that  the 
acting  Secretary  of  the  Treasury,  on  the  30th 
day  of  June,  1871,  or  on  any  other  day,  caused 
to  be  issued  a  warrant  as  alleged  in  the  pe- 
tition, but  says  that  as  he  is  informed  and 
believes  the  facts  in  regard  to  the  said  pre- 
tended warrant  are  these: 

On  said  30th  June.  Fayette  Hewitt,  the 
agent  of  said  state  of  Kentucky,  about  the 
close  of  business  hours,  applied  to  the  chief  of 
the  warrant  division  in  the  office  of  respond- 
ent to  prepare  a  warrant  for  said  sum,  and 
13  Wall. 


said  chief  declined  to  prepare  such  warrant 
at  "that  time,  unless  specially  directed  to  [*528 
do  so  by  the  acting  Secretary;  and  said  agent 
applied  to  said  acting  Secretary,  who  deter- 
mined not  to  issue  such  a  warrant,  on  the 
ground  that  by  the  act  of  July  27,  1861,  the  mat- 
ter was  lodged  specially  in  the  judgment  and 
discretion  of  the  Secretary  himself,  who  was  ab- 
sent, and  that  the  propriety  of  the  issuing  of 
said  warrant  would  be  determined  by  him  on 
his  return;  but  in  view  of  the  urgent  request 
of  said  agent,  and  representations  by  him  that 
after  said  30th  of  June,  the  appropriation 
would  be  no  longer  available  for  the  payment 
of  said,  claim,  said  acting  Secretary  determined 
to  confer  with  the  officers  of  the  department, 
and  if  deemed  advisable  and  proper,  to  pre- 
pare and  sign  a  warrant  on  said  day,  in  order 
to  save  ^  the  appropriation,  which  warrant 
should  not  be  issued  nor  registered  nor  re- 
corded, but  should  be  retained  in  the  office  of 
said  acting  Secretary,  subject  to  approval  or 
rejection  by  the  Secretary  on  his  return;  and 
said  acting  Secretary  did,  accordingly,  caJl  to- 
gether said  officers  at  his  office,  at  about  8 
o'clock  in  the  evening  of  said  day,  and  it  was 
then  and  there  agreed  that  a  warrant  should 
be  prepared  and  signed,  ana  should  not  be  reg- 
istered or  delivered,  but  should  be  so  detained 
and  submitted  to  the  Secretary  on  his  return, 
to  be  by  him  approved  and  issued  or  canceled, 
as  he  should  determine;  and  said  warrant 
was  accordingly  prepared  and  signed  and  coun- 
tersigned at  the  office  of  said  acting  Secretary, 
and  was  so  retained. 

And  he  further  says  that  on  his  return  to 
Washington,  about  the  middle  of  July,  1871, 
said  prepared  warrant  was  presented  to  him 
for  approval  by  said  acting  Secretary,  in  ac- 
cordance with  the  understanding  between  the 
acting  Secretary  and  Hewitt,  and  upoi;  mature 
consideration  said  claim  was  rejected,  and  said 
preparea  warrant  was  canceled  by  liim. 

And  as  a  conclusion  from  these  facts,  the 
defendant  denies  that  it  is  the  legal  right  of 
the  said  commonwealth  of  Kentucky  to  have 
said  warrant,  and  to  receive  said  sum  of  mon- 
ey as  alleged,  and  says  that  he  cannot  now 
deliver  the  warrant  conditionally  *signed  [*529 
as  aforesaid,  as  prayed  for  by  the  relator,  be- 
cause the  same  was  officially  canceled  by  liim 
on  rejection  of  the  claim,  and  that  he  cannot 
now  prepare  and  deliver  another  warrant  up- 
on the  Treasurer  of  the  United  States,  because 
he  says  that  there  is  not  now  any  appropria- 
tion out  of  which  it  can  be  paid. 

This  answer  must,  in  the  state  of  the  plead- 
ings, be  taken  as  true,  so  far  as  its  statement 
of  facts  is  concerned  and,  therefore,  presents 
a  complete  defense  against  the  demand  of  the 
writ. 

It  seems  verv  clear,  if  no  warrant  were  ever 
issued,  and  the  condition  of  the  law  on  the 
subject  at  the  present  time  does  not  author- 
ize the  Secretary  to  issue  one,  that  the  pray- 
er of  the  petition  cannot  be  granted.  If  it 
be  conceded,  as  is  argued  by  the  counsel  for 
tne  petitioner,  that  the  decision  of  the  ac- 
counting officers  was  conclusive  upon  the  Sec- 
retary, and  that  he  should  have  paid  the  mon- 
ey, if  applied  to  in  proper  season,  still  the 
fact  exists  that  he  was  not  asked  to  pay  the 
money  imtil  the  time  limited  in  the  law  for 
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the  appropriation  to  take  eflect  had  expired. 
It  Avill  not  do  to  say  that  the  proceedings 
by  the  acting  Secretary  vested  a  right  in  the 
state,  which  could  not  be  defeated  by  the  re- 
fusal of  the  Secretary  to  approve  the  pre- 
pared warrant,  because  the  validity  of  this 
proceeding  depended  entirely  on  the  future 
action  of  the  Secretary.  By  the  very  terms 
of  the  agreement  the  warrant  was  to  be  re- 
tained in  Lhe  office,  subject  to  the  approval 
or  rejection  by  the  Secretary  on  his  return 
to  Washington.  If  the  acting  Secretary  had  the 
power,  iu  the  absence  of  his  principal,  to  sign 
530*]  and  deliver  the  warrant — a  "point  on 
which  we  express  no  opinion — \^e  did  not 
choose  to  exercise  it,  but  preferred  in  a  mat- 
ter of  such  consequence  to  leave  the  ultimate 
decision  of  the  question  to  the  Secretary  him- 
self. Nothing  fairer  than  the  arrangement 
which  was  made  could  have  been  expected  of 
a  subordinate  officer,  anxious  to  preserve  the 
rights  of  all  the  parties  concerned,  but  imwil- 
ling  to  take  the  responsibility  of  paying  so 
large  a  claim  during  the  temporary  absence 
of  the  head  of  the  department,  and  nothing 
better  for  the  interest  of  the  state  could  have 
been  looked  for  imder  the  circumstances.  As 
the  appropriation  was  not  available  after  the 
30th  of  June,  the  papers  were  arranged  to  save 
it,  if  the  Secretary  should  on  h^s  return  ap- 
prove the  warrant,  and  order  it  to  be  issued. 
On  the  contrary,  if  the  transaction  did  not 
meet  with  his  approbation  the  warrant  was  to 
be  canceled  and  held  for  nought.  In  this  state 
of  the  case,  it  is  quite  clear,  that  the  warrant 
could  have  no  effect  without  the  Secretary's 
approval,  and  as  he  decided  adversely  as  soon 
as  his  attention  was  called  to  the  subject,  it 
follows,  as  a  necessary  consequence,  that  this 
warrant,  if  it  had  any  life  before,  ceased  to 
have  it  after  this  decision  was  made,  and  that 
the  allegation  in  the  petition,  that  the  war- 
rant was  wrongfully  withheld  from  the  relator, 
is  not  sustained. 

It  is  insisted,  however,  that  the  court  should 
now  order  the  Secretary  of  the  Treasury  to 
deliver  to  the  relator  another  warrant  in  place 
of  the  one  thus  canceled. 

This  proposition  would  present  an  important 
•question,  if  there  were  money  in  the  Treasury 
appropriated  to  pay  this  claim  but  as  Congress 
has  seen  fit  to  withdraw  the  appropriation 
for  refunding  to  states  expenses  incurred  in 
raising  volunteers  during  the  late  Rebellion,  it 
Is  difficult  to  see  on  what  ground  it  can  be 
based.  If  it  be  conceded  that  the  state  had 
a  right  on  the  30th  of  June,  1871,  to  demand 
of  the  Secretary  of  the  Treasury,  in  person, 
payment  of  the  amount  due  her  under  the 
terms  of  the  act  of  July  27,  1861  (12  Stat,  at 
L.  276)  and  that  the  claim  was  in  such  a 
•condition  of  settlement  that  he  had  no  power  to 
revise  it,  still  it  is  manifest  that  he  was  justi- 
fied in  refusing  compliance  with  a  demand 
631*]  "made  alter  that  day.  Congress,  on  the 
12th  of  July,  1870,  repealea  the  Inw  on  which 
this  claim  is  founded.  16  Stat,  at  L.  p.  250.  It 
«annot  l)e  supposed  that  tliis  legislation  was 
directed  against  the  ultimate  payment  of  the 
promised  indemnity,  for  the  repealing  act  did 
not  go  into  operation  until  the  1st  of  July, 
1871.  16  Stat,  at  L.  250.  For  nearly  a 
year,  therefore,  the  appropriation  was  contin- 
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ued,  and  the  constituted  authorities  of  the 
states  were  told  to  hasten  their  action  if  they 
wished  to  avail  themselves  of  the  benefits  of 
law.  It  was  easy  for  them  to  see  that  if  by 
delay,  or  from  any  other  cause,  they  suffered 
the  appropriation  to  expire  without  gretting 
a  settlement  of  their  claims,  that  additional 
legislation  would  be  necessary  to  furnish  them 
relief,  for  the  effect  of  the  repealing  law  after 
the  limitation  expired,  was  not  only  to  take 
the  subject  out  of  the  control  of  the  Secre- 
tary, but  to  place  it  within  the  control  of 
Congress. 

These  views  dispose  of  this  case.  It  is  prop- 
er to  observe,  in  conclusion,  that  many  import- 
ant questions  are  presented  in  the  pleadings, 
and  were  argued  at  the  bar,  on  which  we  have 
purposely  refrained  from  expressing  an  opin- 
ion, and  which  are  open  for  consideration  in  any 
future  case  that  may  arise,  where  they  are  ap- 
plicable. 

The  demurrer  to  the  anstoer  is  overruled, 
and  a  peremptory  writ  of  mandamus  is  denied. 


Ex  parte  JOHN  H.  RUSSELL,  Petitioner, 
(See  S.  C.  13  Wall.  664-672.) 
Power  of  court  of  claims  to  grant  a  new  trial 
after  decision  of  this  court — mandamus  to 
it,  when  issued— -dismissal  of  appeaJr—when 
motion  made. 

1.  The  court  of  claims  mav  grant  a  new  trial 
after  a  decisfon  by  this  court  on  appeal  from  it, 
notwithstanding  the  filing  of  the  mandate  of  this 
court. 

.  2.  Where  a  court  declines  to  hear  a  case  or  mo- 
tion, alleging  Its  own  incompetency  to  do  so,  or 
that  of  the  party  to  be  heard,  mandamus  Is  the 
proper  remedy. 

.3.  Dismissal  of  appeal  Is  the  proper  remedy 
where  it  has  been  improperly  allowed. 

4.  A  partv  wishing  to  move  the  dismissal  of  an 
appeal,  need  uot  await  the  ai-rival  of  the  term  to 
which  the  record  ought  to  be  returned. 

[No.  9.  Orig.] 

Argued  Mar,  1,  187^.    Decided  Mar,  «5,  1872, 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Mr.  W.  Penn  Clarke,  for  petitioner: 

I.  Appeals  from  tiie  court  of  claims  are 
only  authorized  in  cases  of  final  judgment. 

Act  of  Mar.  3,  18G3,  $  5,  12  Stat,  at  L. 
765;  act  of  June  25,  18t)8,  S  2,  15  Stat,  at 
L.  75. 

The  term  "final  judgment"  used  in  the  stat- 
utes does  not  mean  the  last  act  or  order  of 
the  court  in  a  cause;  but  that  decision  which 
determines  the  right  of  the  parties,  and  vir- 
tually settles  the  litigation.  2  Burr:  Law  Die. 
106. 

II.  A  motion  to  grant  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  the  action  of  tfte  court  thereon  cannot  be 
assigned  as  error,  and  will  not  be  considered 
by  the  appellate  tribunal. 

Barr  v.  Oratz,  4  Wheat.  213;  Blunt  ▼.  Smith, 
7  Wheat,  248;  Henderson  v.  Moore,  6  Cranch, 
11;  Ins.  Co.  V.  Young,  5  Cranch,  187;  Ins,  Co. 
V.  Hodgson,  6  Cranch,  206;  Wyle  v.  Coxe,  14 
How.    1 . 

III.  The  allowance  of  the  appeal  is  a  viola- 
tion of  the  mandate  of  the  Supreme  Court. 

The  iiiferior  court  is  bound  to  obey  the  man- 
date of  the  Supreme  Court,  and  must  carry  it 
into  execution. 
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Em  parte  Bihhald  ▼.  17.  8,  12  Pet.  488;  Ex 
parte  Story,  12  Pet.  339;  Skillem  v.  May,  6 
Cranch,  267;  Chairea  v.  V.  S,  3  How.  611; 
West  y..Bra8hear,  14  Pet.  51;  Cook  v.  Burn- 
ley y  ante,  29;  Kx  parte  D.  d  P,  R.  R.  Co.  1  Wall. 
69,  17  L.  ed.  514. 

IV.  The  2d  section  of  the  act  of  June  25, 
18G8,  above  oit<'d,  does  not  change  the  law  in 
rt'Iation  to  the  right  of  appeal  from  the  court  of 
claims.  The  Ist  section  expressly  confines  the 
right  of  appeal  to  final  judgments,  and  is  thus 
in  harmony  with  the  right  as  conferred  in  the 
act  of  1803.  The  2d  section  only  extends  the 
time  within  which  the  government  may  exercise 
the  right  of  appeal..  The  extension  is:  (1) 
"While  any  suit  or  claim  is  pendirg  before  or  on 
appeal  from  said  court"  (of  claims) ;  or  (2) 
"within  two  years  next  after  final  disposition 
of  any  such  suit  or  claim."  Final  disposition 
where?  In  the  court  of  claims.  The  act  re- 
lates Only  to  court  of  claims,  and  the  limitation 
is  twofold.  If  the  two  limitations  were  united 
by  the  conjunction  "and,"  instead  of  the  prepo- 
sition "or,"  the  section  would  then  bear  the  con- 
struction contended  for  by  the  government. 

Messrs.  'William  McMiehael,  Asst.  Atty. 
Oen.,  C.  H.  Kill,  Asst.  Atty.  Gen.  and  B.  U. 
Bristow,  Solicitor  Gen.,  for  United  States: 

We  contend  that  the  judgment  in  question 
comes  within  the  provisions  of  the  law  in  refer- 
ence to  appeals  from  the  court  of  claims. 

Act  of  Mar.  3,  1863,  §  5,  12  Stat,  at  L.  766; 
act  of  June  25,  1868,  §  1,  15  Stat,  at  L.  75. 

The  appeal  is  not  from  an  order  of  the  court 
of  claims,  overruling  a  motion  for  a  new  trial 
after  hearing  upon  its  merits,  but  is  from  a 
judgment  dismissing  such  a  motion  for  want  of 
jurisdiction.  The  object  of  the  appeal  is  not  to 
control  the  decision  of  the  court  below  upon  the 
merits  of  the  motion,  but  to  induce  a  hearing 
upon  it. 

The  court  of  claims  has  never,  as  a  court, 
passed  upon  the  merits  of  the  motion  for  a  new 
trial.  Its  action  of  Dec.  13,  1871,  was  to  grant 
a  reargument  of  it.  Judges  Peck  and  Nott  dis- 
sented; but  this  was  the  dissent  of  a  minority, 
and  so  far  as  the  rights  of  the  defendant  were 
concerned,  the  motion  was  in  the  same  position 
as  if  it  had  never  been  argued ;  and  when,  more 
than  a  month  later,  it  was  reached  for  the  re- 
rr«rument  which  the  court  had  accorded,  it  wab 
the  right  of  the  defendant  to  be  heard  upon  the 
merits  of  the  motion.  The  court  might  then, 
\i]>on  hearing,  overrule  the  motion  upon  its  mer- 
its, but  cannot  deny  that  hearing,  and  dismiss 
the  motion  for  want  of  jurisdiction,  because  a 
minority  of  its  number  had  dissented  from  the 
action  of  the  cofurt  of  Dec.  13,  1871,  and  when 
it  says  that  they  are  concluded  by  that  dissent- 
ing opinion  and  give  to  it,  in  the  face  of  the 
record,  the  effect  of  a  previous  judgment,  by 
which  it  is  estopped,  its  judgment  is  properly 
subject  of  appeal  '*not  for  error  in  tne  exer- 
cise of  their  discretion,  but  for  the  error  of 
deciding  that  they  had  no  discretion  to  exer- 
cise." 

Beach  v.  Chamberlain,  3  Wend.  366 ;  and  see, 
also,  McElwain  v.  Coming,  12  Abb.  20 ;  Perdue 
v.  Mayor,  etc.  12  Abb.  29;  Bk.  v.  Treadicell, 
34  Barb.  567;  Powell  v.  Jopling,  2  Jones  (N. 
C.)    400;  Hill.  New  Tr.  576. 

The  mandate  of  the  Supreme  Court  has  refer- 
ence only  to  the  affirmance  of  the  judgment  of 
the  court  of  claims  of  Dec.  6,  1869,  and  does  not 
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affect  the  rights  of  the  defendant  under  tlie  Ist 
and  2d  sections  of  the  act  of  June  25,  18GS.  By 
the  2d  section  of  this  act  the  court  of  claims-  is 
empowered  and,  as  we  contend,  directed  to  grant 
a  new  trial  to  the  defendant  under  certain  con- 
ditions, "within  two  years  next  after  the  final 
disposition  of  any  suit  or  claim."  The  words 
"final  disposition"  in  this  section  do  not  relate 
alone  to  the  action  of  the  court  of  claims,  but 
where  cases  are  appealed  to  the  Supreme  Court, 
cannot  be  regarded  as  finally  disposed  of  imtil 
this  court  has  expressed  its  judgment,  and  the 
two  years  recited  in  the  statutes  are  to  be 
measured  from  that  time.  In  the  present  case 
that  limitation  has  not  yet  expired,  and  the 
motion  for  a  new  trial  was  not  only  made 
within  it,  but  also  within  two  years  from  the 
judgment  of  Dec.  6,  1869,  in  the  court  of  claims. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

It  appears  from  the  affidavit  and  exhibits  on 
which  tnis  motion  was  based,  that  in  October, 
1867,  Russell  filed  a  petition  in  the  court  of 
claims,  to  recover  from  the  United  States  for 
the  use  of  certain  steamboats,  and  that  he  ob- 
taine<l  a  judgment  for  $41,355.33  on  the  6::h  of 
December,  1869;  that  afterwards  an  appeal  was 
taken  to  this  court  on  behalf  of  the  United 
States,  and  the  judgment  of  the  court  of  claims 
was  affirmed,  on  the  20th  of  November,  1871; 
that,  pending  the  appeal,  the  counsel  for  the 
United  States  applied  to  the  court  of  clnims 
for  a  new  trial,  but  the  ♦motion  was  not  [*666 
argued  until  after  the  decision  of  the  case  here 
and  the  appeal,  although  it  was  argued  before 
the  mandate  was  issued;  that  the  motion  for  a 
new  trial  failed  by  an  equal  division  of  the 
court;  that  the  mandate  from  this  court  was 
filed  in  the  court  of  claims  on  the  12th  day  of 
December,  1871,  and  on  the  next  day  that  court 
ordered  a  rehearing  of  the  motion  for  a  new 
trial;  and  that  on  the  29th  of  January,  1872, 
the  court  of  claims  dismissed  the  motion  for  a 
new  trial  as  for  Vant  of  jurisdiction,  on  the 
ground  that  after  it  was  made,  the  mandate  of 
the  Supreme  Court  had  been  filed  affirming  the 
judgment  and  also  on  the  ground  that  the  mo- 
tion had  failed  on  the  prior  hearing  by  an  equal 
division  of  the  court.  From  this  last  decision 
the  counsel  for  the  United  States  oppenled  to 
this  court,  and  the  appeal  was  allowed  by  the 
court  of  claims.  Thereupon  the  claimant  moved 
that  court  to  vacate  the  allowance  of  the  appeal, 
but  the  court  refused  to  do  so.  He  now  moves 
this  court  for  a  mandamus,  to  compel  the  court 
of  claims  to  vacate  its  order  allowing  the  ap- 
peal ;  and  the  grounds  on  which  the  appeal  is 
made,  are: 

First,  that  an  appeal  does  not  lie  from  an 
order  refusing  a  new  trial,  because  it  is  not  a 
final  judgment;  second,  that  the  granting  of  a 
new  trial  rests  in  the  discretion  of  the  court; 
third,  that  the  allowance  of  the  appeal  was  a 
violation  of  the  mandate  of  this  court. 

•We  think  that  the  court  of  claims  [•668 
erred  in  dismissing  the  motion  for  a  new  trial 
as  for  want  of  jurisdiction ;  that  the  counsel  for 
the  United  States  mistook  their  remedy  in  ap- 
pealing from  that  decision ;  and  that  the  claim- 
ant has  equally  mistaken  his  remedy  in  apply- 
ing for  a  mandamus  to  vacate  the  allowance  of 
the  appeal. 

The  difficulty  has  arisen  out  ol  the  aaomaloun 
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provisions  of  the  2d  section  of  the  act  of  June 
26,  1868,  which  enacts  as  follows: 
•  "That  the  said  court  of  claims,  at  any  time 
while  any  suit  or  claim  is  pending  before  or 
on  appeal  from  said  court,  or  within  two  years 
next  after  the  final  disposition  of  any  such  suit 
or  claim,  may,  on  motion,  on  behalf  of  the 
United  States,  grant  a  new  trial  in  any  such 
suit  or  claim,  and  stay  the  payment  of  any  judg- 
ment therein,  upon  such  evidence  (although  the 
same  may  be  cumulative  or  otherwise)  as  shall 
reasonably  satisfy  said  court  that  any  fraud, 
wrong  or  injustice  in  the  premises  has  been  done 
to  the  United  States;  but,  until  an  order  is 
made  staying  the  payment  of  a  judgment,  the 
same  shall  be  payable,  and  paid  as  now  provided 
by  law." 

The  policy,  of  this  act  was  undoubtedly  dic- 
tated by  the  fact  that  the  government  agents 
are  at  a  great  disadvantage  in  defending  suits  in 
the  court  of  claims  on  account  of  their  personal 
ignorance  of  the  facts,  and  of  the  witnesses  and 
evidence  necessary  to  rebut  the  petitioner's  case ; 
for  all  which  they  have  to  depend  on  distant  and 
uninterested  parties,  or  parties  whose  sympa- 
thies and,  perhaps,  whose  interests  are  with  the 
claimants,  whilst  the  claimants  have  had  years 
to  prepare  and  get  up  their  cases  and  to  select 
the  mosf-  favorable  proofs  to  sustain  them.  From 
these  causes,  no  doubt,  the  government  is  often 
greatly  defrauded,  and  claims  are  proved  and 
adjudged  against  it  which  have  really  no  just 
grounds,  or  which  have  long  since  been  settled 
and  paid.  But  whatever  reason  Congress  may 
have  had  for  passing  the  act,  of  its  right  to  pads 
it  there  is  no  question.  The  erection  of  the 
court  of  claims  itself,  and  the  giving  to  parties 
the  privilege  of  suing  the  government  therein, 
though  dictated  by  a  sense  of  justice  and  good 
faith,  were  purely  voluntary  on  the  part  of  Con- 
gress ;  and  it  has  the  right  to  impose  such  condi- 
tions and  regulations  in  reference  to  the  pro- 
ceedings in  that  court  as  it  sees  fit. 

The  section  in  question  was  undoubtedly  in- 
tended to  give  the  government  an  advantage, 
which,  in  respect  to  its  form,  is  quite  imusual, 
if  not  unprecedented,  but  which  Congress  im- 
doubtedly  saw  sufficient  reason  to  confer.  It 
authorizes  the  court  of  claims,  on  behalf  of  the 
United  States,  at  any  time  while  a  suit  is  pend- 
ing before  or  on  appeal  from  said  court,  or  with- 
in two  years  next  after  the  final  disposition  of 
such  suit,  to  grant  a  new  trial  upon  such  evi- 
669*]  dence  as  shall  *satisfy  the  court  that  the 
government  has  been  defrauded  or  wronged.  The 
question  is :  What  is  meant  by  the  final  dispo- 
sition of  the  suit  from  which  the  two  years  of 
limitation  is  to  date  ?  And  it  seems  to  us  there 
is  hardly  room  for  a  doubt.  Looking  at  the 
words  in  their  collocation  with  the  previous 
words,  it  seems  evident  that  the  final  determina- 
tion of  the  suit  has  reference  to  its  final  deter- 
mination on  appeal  (if  an  appeal  is  taken)  or, 
if  none  is  taken,  then  to  its  final  determination 
in  the  court  of  claims.  The  natural  meaning  of 
the  words  leads  to  the  same  conclusion.  The 
final  determination  of  a  suit  is  the  end  of  litiga- 
tion therein.  This  cannot  be  said  to  have  ar- 
rived as  long  as  an  appeal  is  pending.  Neither 
the  existence  nor  the  determination  of  the  ap- 
peal interferes  with  the  right,  on  the  part  of 
the  government,  to  apply  for  a  new  trial ;  and, 
of  course,  the  mandate  from  this  court  cannot 
affect  it. 
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It  has  been  objected  that  the  granting  of  a 
new  trial  after  a  decision  bv  this  court  is,  in  ef- 
fect, an  appeal  from  the  decision  of  this  court. 
This  would  be  so  if  it  were  granted  upon  the 
same  case  presented  to  us.  But  it  is  not.  A 
new  case  must  be  made;  a  case  involving  fraud 
or  other  wrong  practised  upon  the  government. 
It  is  analogous  to  the  case  of  a  bill  of  review  in 
chancery  to  set  aside  a  former  decree,  or  a  bill 
impeaching  a  decree  for  fraud. 

We  are  of  opinion,  therefore,  that  the  court 
of  claims  had  jurisdiction  to  grant  a  new  trial, 
notwithstanding  the  filing  of  the  mandate  of 
this  court. 

The  other  ground  on  which  the  court  dis- 
missed the  motion,  namely:  that  on  the  first 
hearing  the  court  was  equally  divided  was  no 
valid  reason  for  not  proceeding  after  an  order 
for  a  rehearing  had  been  made. 

The  next  question  is  as  to  the  proper  remedy 
of  the  counsel  for  the  United  States  upon  the 
dismissal  of  their  motion.  To  us  it  seems  clear 
that  they  should  have  applied  to  this  court  for 
a  mandamus.  An  appeal  was  not  the  proper 
remedy.  The  court  of  claims  did  not  reach  the 
consideration  of  the  motion  for  a  new  trial  on 
its  merits;  but  stopped  "short  of  that  ['670 
point  by  reaching  the  conclusion  that,  under  the 
circumstances,  tney  had  no  jurisdiction  to  en- 
tertain the  motion,  and  therefore  they  dismissed 
it.  The  only  proper  remedy,  therefore,  which 
was  left  to  the  United  States  was  to  move  for  a 
mandamus  to  direct  the  court  to  proceed  with 
the  motion.  Where  a  court  declines  to  hear  a 
case  or  motion,  alleging  its  own  incompetency 
to  do  so,  or  that  of  the  party  to  be  heard,  man- 
damus is  the  proper  remedy.  A  writ  of  error 
or  appeal  does  not  lie;  for  what  has  the  appel- 
late court  to  review  where  the  inferior  court 
has  not  decided  the  case,  but  has  refused  to 
hear  it?  Where  a  final  judgment  or  decree  to 
which  a  writ  of  error  or  an  appeal  can  be  taken 
is  based  on  a  supposed  want  of  jurisdiction, 
that  question,  as  well  as  other  questions,  may 
be  examined  by  the  appellate  court.  But  that, 
as  we  have  shown,  is  not  the  case  here. 

If  this  view  as  to  the  proper  course  of  pro- 
ceeding is  correct,  it  follows  that  the  appeal 
taken  by  the  counsel  for  the  government  was 
not  well  taken,  and  that  this  court  would  dis- 
miss it  upon  proper  application  here. 

But  we  cannot  grant  a  mandamus  to  the 
court  of  claims  to  cause  them  to  vacate  their  al- 
lowance of  the  appeal.  That  would  be  to  use 
the  writ  for  the  purpose  of  compiling  the  in- 
ferior court  to  decide  a  case  or  question  in  a 
particular  manner.  If  we  should  grant  a  man- 
damus in  the  case  at  all,  it  woiiid  be  adverse  to 
the  claimants,  namely*,  a  mandamus  to  vacate 
the  allowance  of  the  appeal,  and  to  proceea 
with  the  hearing  of  the  motion  for  a  new  trial. 
Perhaps,  on  the  principle  of  going  back  to  the 
first  error,  we  might  do  this;  especially,  as  by 
their  appeal,  the  defendants,  though  not  in  the 
proper  mode,  have  asked  us  to  do  substantially 
the  same  thing  by  reversing  the  order  dismiss- 
ing their  motion  for  new  trial. 

However,  since  the  appeal  has  been  actually 
allowed,  and  the  court  below  has  thus  lost  pos- 
session of  the  case,  and  as  it  is  now  within  the 
control  of  this  court,  we  think  the  more  orderly 
and  proper  course  would  be  for  oUe  or  the  other 
party  to  move  to  dismiss  the  appeal,  and  for 
the  coimsel  of  the  United  States,  if  they  see  fit, 
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671*]  to  move  for  a  distinct  'mandamus  to  re- 
quire the  court  of  claims  to  proceed.  A  motion 
to  dismiss  the  appeal  where  it  has  been  improp- 
erly allowed  is  an  adequate  remedy,  and  this 
is  an  additional  reason  why  a  mandamus  com- 
manding the  court  below  to  vacate  the  allow- 
ance thereof  should  not  be  granted. 

It  is  suggested  that  a  party  wishing  to  move 
the  dismissal  of  an  appeal  is  obliged  to  await 
the  arrival  of  the  term  to  which  the  record 
ought  to  be  returned,  which  occasions  great  de- 
lay. But  as  the  case  is  virtually  in  the  posses- 
sion and  subject  to  the  control  of  this  court  as 
soon  as  the  appeal  is  effectively  taken,  we  see 
no  reason  why  the  appellee  should  not  at  any 
time  when  the  court  is  in  session,  apply  to  have 
the  appeal  dismissed,  provided  the  question  can 
be  properly  presented  to  the  court.  Of  course 
the  court  would  not  hear  the  motion  without/ 
having  the  record  before  it;  but  that  could  be 
procured  and  presented  by  the  appellee  aS  is 
done  where  the  appellant  has  failed  to  have  the 
record  filed  in  due  time.  In  many  cases  the 
court  might  decline  to  hear  the  motion  until 
the  records  were  printed ;  but  that  could  also  be 
done  by  the  appellee,  if  he  desired  to  have  a 
speedy  hearing  of  the  matter.  Unless  some  un- 
foreseen inconvenience  should  arise  from  the 
practice,  we  shall  not  refuse  to  hear  a  motion 
to  dismiss  before  the  term  to  which,  in  regular 
course,  the  record  ought  to  be  returned.  It 
would  be  likely  to  prevent  great  delays  and  ex- 
pense, and  further  the  ends  of  justice. 

TJie  motion  for  maaidamus  must  he  denied. 

If  the  counsel  for  the  United  States  desire  to 
dismiss  their  appeal  and  ask  for  a  mandamus 
to  the  court  of  claims  to  proceed  with  the  mo- 
tion for  a  new  trial,  it  will  be  granted.  But 
probably  counsel  will  be  able,  in  view  of  the 
suggestions  now  made,  to  come  to  some  mutual 
arrangement  by  which  further  process  or  delay 
may  be  avoided. 

Mr.  Chief  Justice  Chase  dissenting: 
1  dissent  from  the  opinion  of  the  court,  be- 
cause I  think  the  act  of  Congress  does  not 
warrant  the  granting  of  a  new  trial  on  a  peti- 
tion filed  subsequent  to  an  appeal  and  the  re- 
turn of  the  mandate  from  the  court. 

Mr  Justice  Clifford  concurs  in  this  dissent. 


PETER  MONGER,  Appt., 

V. 

THOMAS  SHIRLEY. 
Appeal  dismissed  <is  insufficient. 

When  the  record  does  not  show'  that  an  appeal 
was  asked  for  or  rendered,  and  the  appeal  bond 
was  not  approved,  and  there  was  no  citation,  the 
appeal   will   be  dismissed. 

[No.  366.] 
Submitted  Mar.  1,  1812.  Decided  Mar.  25,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ten- 
nessee. 

This  suit  was  instituted  by  Shirley  on  the 
equity  side  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Tennessee,  Jan. 
28,  1871.  A  decree  was  entered  declaring  the 
rights  of  the  parties  and  ordering  an  account. 

Mr.  John  Baxter,  for  appellee: 

The  motion  to  strike  from  the  docket  is  based 
on  the  following  grounds: 
13  Wall. 


1.  An  appeal  bond,  reciting  that  the  appe- 
lant had  prayed  an  appeal,  seems  to  have  found 
its  way  into  the  file,  and  has  been  copied  intu 
the  record.  But  no  appeal  was  asked  for  or 
granted ;  there  was  no  acceptance  of  the  appeal 
bond  by  the  court;  nor  is  there  any  citation  or 
writ  of  error  in  the  case. 

2.  The 'decree  is  merely  declaratory  of  the 
rights  of  the  parties ;  it  does  not  order  a  trans- 
fer of  the  possession  of  the  property  in  contro- 
versy, or  direct  the  payment  of  money;  is  not 
final,  and  no  appeal  will  lie  from  it. 

Phil.  Pr.  ch.  7,  pp.  66-72,  inclusive,  and  au- 
thorities there  cited. 

Messrs.  H.  Maynard  and  T.  A.  R.  Nelson, 
for  appellant: 

Under  the  act  of  1803,  the  appeal  is  a  matter 
of  right,  to  be  allowed  upon  the  prayer  of  the 
party  complaining  of  the  decree,  and  its  al- 
lowance may  be  inferred  from  the  state  of  the 
record. 

R.  Co.  V.  Bradley,  7  Wall.  676,  19  L.  ed.  274; 
Hudgins  v.  Kemp,  18  How.  530,  15  L.  ed.  511. 

The  case  of  The  U.  8.  v.  Adams,  6  Wall.  101, 
18  L.  ed.  792,  relates  to  appeals  from  the  court 
of  claims  under  the  act  of  Mar.  3,  1863;  but  it 
is  believed  that  the  principles  announced  in  the 
opinion  are  of  general  application. 

The  clerk  certifies  that  at  the  January  term, 
1871,  the  following  proceeding  was  had,  viz.:  a 
"final  decree/*  Jan.  30,  and  Feb.  10  an  "appeal 
bond"  was  tiled,  reciting,  among  other  things, 
that  an  appeal  had  that  day  been  "prayed." 
Thereupon  all  action  in  the  case  was  suspended. 
The  July  term  of  the  court  came  and  nothing 
was  done;  and  August  16  following,  he  certified 
this  "full,  true,  and  perfect"  copy  of  the  pro- 
ceedings. Does  there  remain  reason  for  doubt 
that  the  appeal  was  "allowed?" 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  cou^t: 

Appeal  from  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Tennessee. 

The  record  does  not  show  that  an  appeal  wati 
asked  for  or  rendered.  An  appeal  bond  was 
filed,  but  there  was  no  approval  of  it  by  the 
court,  nor  was  there  any  citation.  It  is  unnec- 
essary to  say  more  than  that  the  appeal  must 
be  dismissed.  Brackett  v.  Brackett,  2  How. 
238;  Palmer  v.  Donner,  7  Wall.  541,  19  L.  ed. 
99;  Castro  v.  U.  8.  3  Wall.  49,  18  L.  ed.  163. 


MAX  KLINGER,  Plff.  in  Err,, 

V. 

STATE  OF  MISSOURI.  J 

(See  S.  C.  13  Wall.  257-263.) 

8tate  judgmeint,  when  this  court  will  take  furi9- 
diction  over---disloyalty,  when  sufficient  rear 
son  for  discharge  of  juror, 

•1.  Where  the  Judgment  of  a  state  court  mi^lU 
have  been  based  either  upon  a  state  law  repug- 
nant to  the  Constitution  or  laws  of  the  United 
States,  or  upon  some  other  independent  eround 
and  it  appears  that  the  court  did.  in  fact.  Base  It 
upon  the  latter  ground,  this  court  will  not  take 
Jurisdiction  of  the  case  even  though  it  should  think 
the  decltrion  of  the  state  court  erroneous,  and  so, 
also,  where  it  does  not  appear  on  which  of  tlm 
two  grounds  the  judgment  was.  in  fact,  based.  If 
the  independent  ground  is  a  good  and  valid  one  of 


^Headnotes  by  Mr.  Justice  Bradlet. 
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itself,  this  court  will  not  take  Jurisdiction;  but 
If  not  it  will  presume  that  the  Judgment  was 
based  on  the  state  law  In  question,  and  will  take 
Jurisdiction. 

2.  By  the  Constitution  of  Missouri,  adopted  in 

1865.  a  test  oath  was  prescribed  to  be  tasen  by 

ublfc  officers,   Jurors,   etc.,    which   this   court   In 

immings   v.    Missouri,   4   Wall.   277,    18    L.    ed. 

6.  decided  to  be  unconstitutional.  A  Juror  on  a 
trial  for  murder.  In  the  state  court,  refused  to  take 
It,  but  on  being  examined  as  to  the  reason  of  his 
refusal,  he  alleged  not  only  that  he  had  sympa- 
tliized  with  the  late  Rebellion  and,  therefore,  could 
not  take  It  truthfully,  but  that  those  were  his 
filings  still,  and  stronger  than  ever;  whereupon 
the  court  discharged  him.  Held,  that  his  avowed 
present  dislovalty  to  the  government  was  a  suffi- 
cient cause  of  itself  for  his  discharge,  irrespective 
of  his  refusal  to  take  the  oath :  and  as  it  did  not 
appear  that  he  was  discharged  for  the  latter  cause, 
the  Supreme  Court  of  the  United  States  refused  to 
tikke  Jurisdiction  of  the  case. 

»  [No.  106.] 

Argued  Feb.  15,  1872,      Decided  Apr,  1,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
The  case  is  stated  by  the  court.. 
Messre.  W.  H.  H.  Rnasell  and  George  Tay- 
lor for  plaintiff  in  error: 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  indicted  for  the 
tfnurder  of  one  Henry  Werder,  in  the  county  of 
8t.  Louis,  in  Missouri,  and  was  convicted  in 
October,  1869,  and  sentenced  to  be  executed  on 
the  16th  of  December,  1869;  but  having  taken 
a  bill  of  exceptions  and  a  writ  of  error  to  the 
supreme  court  of  Missouri,  his  sentence  was 
respited.  Ten  errors  were  assigned  before  that 
court,  none  of  which  were  cognizable  by  this 
court,  except  the  last,  which  was  that  the  court 
below  erred  in  excluding  and  discharging  from 
the  jury,  against  the  objection  and  consent  of 
the  defendant,  one  Andrew  Park,  for  no  other 
reason  than  that  the  said  Park  declined  to  take 
the  oath  prescribed  in  the  6th  section  of  the 
2d  article  of  the  Constituticm  of  the  state  of 
Missouri. 

It  does  not  seem,  from  the  report  of  this  case 
in  the  Missouri  Reports,  that  the  point  taken 
before  "us  was  raised  or  passed  upon  by  the  su- 
preme court  of  that  state,  yet  being  found  in 
the  record,  and  arising  out  of  the  transactions 
at  the  trial,  as  exhibited  in  the  bill  of  excep- 
tions, it  is  our  duty  to  examine  it. 

The  oath  referred  to,  which  the  juror,  Park, 
declined  to  take,  was  what  is  known  as  the 
oath  of  loyalty,  or  test  oath,  prescribed  by  the 
6th  section  of  article  2  of  the  Constitution  of 
Missouri,  adopted  in  April,  1865. 

By  the  3d  section  of  that  article  it  was  de- 
clared, in  substance,  that  no  person  who  had 
ever  engaged  in  the  Rd)ellion,  or  had  mani- 
fested any  sympathy  therefor^  in  any  way, 
should  be  deemed  a  qualified  voter,  or  be  capa- 
ble of  holding  any  office,  or  being  a  councilman, 
director,  or  trustee  of  any  corporation,  or  of 
being  a  professor  or  teacher  in  any  seminary 
of  learning,  or  of  holding  property  in  trust  for 
a  church  or  congregation.  By  the  6th  section, 
the  one  referred  to,  an  oath  was  prescribed  to 
be  taken  by  all  persons  occupying  or  entering 
upon  the  positions  referred  to  in  section  3d, 
banning  as  follows:   *%  A.  B.,  do  solemnly 


swear,  that  I  am  well  acquainted  with  the  terms 
of  the  3d  section  of  the  2d  article  of  the  Con- 
stitution of  the  state  of  Missouri,  adopted  in 
the  year  1866,  and  have  carefully  considered 
the  same;  that  I  have  never  directly  or  indi- 
rectly done  any  of  the  acts  in  said  section  speci- 
fied; that  I  have  always  been  truly  and  loyally 
on  the  side  of  the  United  States,  against  all 
enemies  thereof,  foreign  and  domestic,  etc.,  etc" 
By  the  11th  section  of  the  same  article  it  is 
declared  "that  every  court,  in  which  any  person 
shall  be  summoned  to  serve  as  a  grand  or  petit 
juror,  shall  require  him,  before  he  is  sworn  as  a 
Juror,  to  take  the  said  oath  in  open  court;  and 
no  person,  refusing  to  take  the  same,  shall  serve 
as  a  iuror."  By  the  12th  section — ^**If  any  per- 
son snail  declare  that  he  has  conscientious  scru- 
ples s^inst  taking  an  oath,  or  swearing  in  any 
^form,  the  said  oath  may  be  changed  into  a  sol- 
emo  affirmation,  and  be  made  by  him  in  that 
form." 

The  plaintiff  in  error  insists  that  this  oath 
was  unconstitutional,  as  declared  by  this  court 
in  the  case  of  Cummings  v.  The  State  of  Mis- 
souri, 4  Wall.  277,  18  L.  ed.  356,  and  that  the 
imposition  of  it  upon  the  juror,  in  obedience  to 
the  state  Constitution,  against  the  plaintiff's 
protest,  was  an  invasion  of  his  rights  as  well  as 
those  of  the  juror;  that  to  exclude  the  juror 
because  he  declined  to  take  the  oath  was  to  de- 
cide in  favor  of  the  validity  of  a  state  law 
repugnant  to  the  Constitution  and  laws  of  the 
United  States,  etc.,  and  hence  that  this  court 
has  jurisdiction  to  review  the  decision  of  the 
supreme  court  of  Missouri. 

Conceding,  for  the  sake  of  argument,  all  this 
to  be  true,  still,  before  we  enter  upon  that  duty 
it  is  necessary  to  look  carefully  at  the  record 
and  see  whether  the  plaintiff's  allegation  is  true, 
that  the  court  below  excluded  the  juror  for  no 
^other  reason  than  that  he  declined  to  [*262 
take  the  oath  referred  to.  For  we  do  not  as- 
sume jurisdiction  to  review  the  judgment  of  a 
state  court,  unless  it  clearly  appears  from  the 
record  that  a  question  has  been,  raised  an*' 
passed  upon  which  is  within  the  cognizance  of 
this  court,  as  provided  for  in  the  25th  section 
of  the  judiciary  act,  1  Stat,  at  L.  73,  or  the  cor- 
responding act  passed  February  6,  1867,  14 
Stat,  at  L.  385.  If  such  a  question  was  really 
raised  and  passed  upon  in  this  case,  it  is  some- 
what singular  that  no  notice  is  taken  of  it  in 
the  report  of  the  case  before  referred  to. 
•  The  only  portion  of  the  bill  of  exceptions  re- 
lating to  this  subject  is  the  first  paragraph, 
which  is  as  follows:  "Be  it  remembered  that 
this  cause  coming  on  to  be  heard  and  tried  in 
said  court,  the  marshal  proceeded  to  call  th« 
jurors  summoned  in  the  same,  and  whilst  im- 
paneling the  jury,  it  was  found  that  one  of 
said  jurors,  named  Andrew  Park,  refused  to 
take  the  oath  of  loyalty  prescribed  by  the  Con- 
stitution of  this  state;  whereupon  the  said  Park 
was  duly  sworn  to  answer  such  questions  as 
might  be  propounded  to  him,  and  being  asked 
by  the  court  why  he  refused  to  take  said  oath, 
he  stated  and  declared  that  during  the  late  Re- 
bellion he  was  a  sympathizer  with  the  Con- 
federate cause,  and  earnestly  desired  its  suc- 
cess; that  these  were  his  opinions  and  senti- 
ments then;  that  he  thinks  so  stronger  now 
than  he  did  then;   that  he  was  born  in  the 
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south;  that  his  heart  was  with  the  southern 
cause,  and  that  for  these  reasons  he  could  not 
conscientiously  take  the  proffered  oath.  There- 
upon the  courts  of  its  own  motion,  discharged 
the  said  juror,  against  the  consent  and  objec- 
tion of  the  defendant;  to  which  action  of  the 
court  the  defendant  excepted/' 

Now,  it  does  not  clearly  appear  from  this 
statement  there  made  that  the  juror  was 
discharged  "for  no  other  reason  than  that  he 
declined  to  take  the  oath."  The  reasons  as- 
signed by  him  for  not  taking  the  oath  were 
twofold:  first,  that  he  was  a  rebel  in  his  sym- 
pathies during  the  war;  and,  second,  that  he 
was  so  still,  and  even  stronger  than  ever.  A 
man  who  makes  such  an  avowal  as  that,  thus 
manifesting  a  settled  hostility  to  his  country 
and  its  government,  may  well  have  been 
deemed  by  the  court,  irrespective  of  his  refusal 
to  take  the  oath,  an  unfit  person  to  act  as  a 
juryman,  and  a  participant  in  the  administra- 
tion of  the  laws. 

Had  the  juror  refused  to  take  the  oath  sim- 
ply because  he  had  sympathized  with  or  aided 
the  Rebellion  during  the  war,  and  h{ui  he  been 
discharged  on  that  account,  then  the  ques- 
tions would  have  fairly  arisen  of  which  this 
court  could  take  oognizance.  The  repugnancy 
of  the  test  oath  to  President  Joftrison's  proc- 
lamation of  amnesty,  and  to  the  prohibition 
against  ex  post  facto  laws,  etc.,  would  have  been 
fairly  brought  into  question.  But  as  he  also 
refused  to  take  it  because  he  was  still  a  more 
bitter  rebel  than  ever,  the  avowal  of  such  a 
feeling  was  inconsistent  with  the  upright  and 
loyal  discharge  of  his  duties,  as  much  so  as 
it  he  had  expressed  his  disbelief  in  the  obli- 
gation of  an  oath,  and  had  declined  to  take  it 
for  that  reason.  Surely,  if  he  had  done  that, 
there  could  have  been  no  doubt  that  his  dis- 
charge was  justifiable,  whatever  view  might 
be  taken  of  the  constitutionality  of  the  test 
263*]  oath.  'It  certainly  would  have  been  in 
the  discretion  of  the  court,  if  not  its  duty,  to 
discharge  him.  And  so  we  think  it  was  in  this 
case. 

The  rules  which  eovem  the  action  of  this 
court  in  cases  of  this  sort  are  well  settled. 
Where  it  appears  by  the  record  that  the  judg- 
ment of  the  state  court  might  have  been  based 
either  upon  a  law  which  would  raise  a  ques- 
tion of  repugnancy  to  the  Constitution,  laws  or 
treaties  of  the  United  States,  or  upon  some 
other  independent  ground,  and  it  appears  that 
the  court  did,  in  fact,  base  its  judgment  on 
such  independent  ground,  and  not  on  the  law 
raising  the  Federal  question,  this  court  will 
not  take  jurisdiction  of  the  case,  even  though 
it  might  thinic  the  position  of  the  state  court 
an  unsound  one.  But  where  it  does  not  ap- 
pear on  which  of  the  two  grounds  the  judg- 
ment was  based,  then,  if  tne  independent 
ground  on  which  it  might  have  been  based  was 
a  good  and  valid  one,  sufiicient  of  itself  to 
sustain  the  judgment,  this  court  will  not  as- 
sume jurisdiction  of  the  case;  but  if  such  in- 
dependent ground  was  nqi  a  good  and  valid 
one,  it  will  be  presumed  that  the  state  court 
based  its  judgment  on  the  law  raising  the  Fed- 
eral question,  and  this  court  will  then  take 
iurisdiction.  Magwire  ▼.  Tyler,  8  Wall.  650, 
*'0  T  ed.  320;  Neilson  ▼.  Lagow,  12  How.  110; 
13  Wall. 


R,  Co.  ▼.  Rook,  4  Wall.  177,  18  L.  ed.  381; 
R.  Co,  V.  McClure,  10  Wall.  511,  19  L.  ed.  997; 
Jne,  Co.  V.  freas.  ante,  112;  Crowell  y.  Ran- 
dell,  10  Pet.  368;  Suydam  v.  Williamson,  20 
How.  427,  15  L.  ed.  978;  Williams  v.  Oliver, 
12  How.   123. 

In  this  case  it  appears  that  the  court  below 
had  a  good  and  valid  reason  for  discharging 
the  juror,  independent  of  his  refusal  to  take 
the  test  oath ;  and  it  does  not  appear  but  that 
he  was  discharged  for  that  ground.  It  cannot, 
therefore,  with  certainty,  be  said  that  the  su- 
preme court  of  Missouri  did  decide  in  favor 
of  the  validity  of  the  said  clause  of  the  state 
Constitiftion,  which  requires  a  juror  to  take 
the  test  oath. 

Therefore  the  writ  of  error  must  he  dismissed. 


SOLOMON  G.  KITCHEN,  Plff.  in  Err,, 

V. 

HENRY  H.   BEDFORD  and  Randolph   Web- 
ber. 

(See  &  C.  18  Wall.  418-418.) 

Agreement  to  purchase  lands  with  bonds — ef' 
feet  of  —  restoration. 

1.  Where  a  person  receives  a  certain  sum  in 
bonds  and  coupons,  which  said  sum  he  promised  to 
expend  in  purchase  of  lands  at  |5  per  acre,  he  is 
bound  to  purchase  lands  with  them  at  their  face 
value. 

2.  His  selling  them  at  six  cents  on  the  dollar  and 
investing  the  proceeds  in  lands  at  $5  an  acre  is 
not  a  fulfilment  of  the  contract 

3.  The  purchaser  of  them,  knowing  the  cir- 
cumstances, is  bound  to  restore  the  bonds  to  the 
original  owner  on  demand. 

[No.  103.] 
Argued  Feb.  8,  1872.       Decided  Apr.  1,  181t, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States   for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.   J.   M.   Carlisle   and   J.   D.   Mo- 
Pherson  for  plaintiff  in  error. 

Mr.  Thomas  T.  Gantt  for  defendants  in 
error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  trover,  brought  by 
the  plaintiff  in  error,  a  citizen  of  Arkansas, 
against  the  defendants  in  error,  and  one  Dan- 
iel B.  Miller,  for  the  conversion  of  119  bonds 
of  the  Cairo  &  Fulton  Railroad  Company,  for 
$1,000  each,  dated  October  1,  1859,  and  payable 
in  New  York  in  1882,  with  semi-annual  inter- 
est, represented  by  interest  warrants  annexed 
to  the  Donds.  The  conversion  is  laid  on  the  1st 
of  December,  1866.  The  defendants  pleaded 
"not  guilty.**  The  plaintiff  having  entered 
a  non  pros,  as  to  Miller,  and  a  jury  being 
waived,  the  cause  was  tried  by  the  court  in 
May,  1870,  and  *judgment  rendered  for  [*414 
the. defendant.  A  bill  of  exceptions  was  taken, 
however,  from  which  it  appears  that  on  the 
trial,  evidence  was  given  tending  to  establish 
the  following  facts:  The  plaintiff,  on  the  16th 
of  March,  1860,  being  owner  of  the  bonds  de- 
scribed in  the  declaration,  gave  them  to  his 
wife  and  put  them  in  the  hands  of  one  W.  C. 
Raybum,  on  the  terms  and  for  the  purpose! 
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set  out  in  the  following  writing,  which  Ray- 
bum  executed  under  seal,  to  wit: 

"Walcot,  Ark.,  March  16,  1866. 

"Received  from  Martha  Kitchen,  the  sum  of 
$119,000  in  bonds  of  the  Cairo  &  Fulton  Rail- 
road Company  of  Missouri;  and  I  also  received 
$50,405  of  coupons  or  interest  warrants  due 
and  owing  by  said  company  amounting  in  the 
aggregate  to  the  sum  of  $169,405,  which  said 
sum  I  promise  to  expend  in  the  purchase  of 
Jands  from  John  Moore,  John  Wilson,  and  Al- 
bert G.  Waterman,  trustees  of  the  said  Cairo 
&  Fulton  Railway  Company  of  Missouri,  at 
or  near  the  average  price  of  $5  per  acre,  taking 
the  deeds  in  my  own  name;  and  I  further 
promise  to  sell  all  the  land  purchased  as  afore- 
said as  soon  as  possible,  at  such  prices  as  the 
said  Kitchen  may  direct,  and  if  I  should  fail 
to  sell  all  said  lands  as  soon  as  s-^id  Kitchon 
may  desire  then  I  promise  to  sell  the  same  at 
public  auction  whenever  so  directed  by  uie 
said  Kitchen,  and  after  deducting  the  expenses 
of  stamps  and  the  necessary  traveling  ex- 
penses, to  pay  unto  the  said  Martha  Kitchen 
or  her  legal  representatives  seven  eighths  of  all 
the  money  that  I  may  sell  the  said  lands  for. 

"Given  under  my  hand  and  seal  the  date 
above  written. 

"W.  C.  Rayhum."     (Seal.) 

Rayburn,  having  received  the  bonds  for  the 
purpose  thus  indicated,  in  December,  1866, 
sold  and  delivered  them  to  the  defendant,  Bed- 
ford, for  $10,000;  and  he  sold  and  delivered 
them  to  defendant,  We.bber,  who  afterwards 
sold  them  for  $26.340 ;  each  knowing,  when  pur- 
chasing, the  purposes  for  which  Rayburn  held 
415*"]  them,  as  expressed  in  the  writing.  *A 
demand  for  the  bonds  and  coupons  was  made 
by  the  plaintiff  of  the  defendants  before  the 
suit  was  brought. 

The  court  declared  that  on  this  evidence 
the  plaintiff  could  not  recover,  and  the  plain- 
tiff excepted. 

Supposing  the  facts  upon  the  evidence  of 
417*]  which  the  court  *below  declared  that  the 
plaintiff  could  not  recover  to  have  been  suffi- 
ciently proven,  it  seems  to  us  that  the  court 
erred  in  taking  the  view  of  the  case  which  it 
did.  Rayburn  had  possession  of  the  bonds  for 
the  purpose  of  purchasing  therewith,  for  the 
benefit  of  Mrs.  Kitchen,  lands  of  the  railroad 
company  which  had  issued  them,  "at  or  near  the 
average  price  of  $6  per  acre."  Instead  of  doing 
this,  as  he  was  bound,  he  sold  them  to  Bedford 
for  six  cents  on  the  dollar;  and  Bedford  sold 
them  to  Webber  at  a  hundred  and  fifty  per  cent 
advance,  both  knowing  the  object  for  which 
Rayburn  held  the  bonds.  A  clearer  case  of 
fraudulent  breach  of  trust  it  is  difficult  to  con- 
ceive, and  the  defendants  being  participes 
criminis  were  bound  to  deliver  the  bonds  and 
coupons  to  the  plaintiff  when  he  demanded 
them. 

It  is  contended  that  by  the  fair  construction 
of  the  paper,  Rayburn  was  to  sell  the  bonds  for 
what  he  could  get  and  invest  the  proceeds  in 
lands,  and  von  constat  that  he  has  not  done 
so;  or  at  all  events,  the  defendants  as  pur- 
chasers from  Rayburn,  have  good  title  to  the 
bonds,  because  he  was  invested  with  a  trust 
to  sell  them.  But  the  paper  does  not  so  read. 
It  declares  that  Rayburn  had  received  "the  sum 
of  $119,000  in  bonds  of  the  Cairo  &  Fulton  R. 
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Co.,  and  50,405  of  coupons,  etc.,  amounting  in 
the  aggregate  to  the  sum  of  $109,405,  which 
said  sum  I  promise  to  expend  in  the  purchase 
of  lands,  etc.,  at  or  near  the  average  price  of 
$5  per  acre."  In  other  words,  he  was  to  pur- 
chase lands  with  the  bonds  and  coupons  at  $5 
per  acre,  not  with  the  proceeds  of  them,  after 
being  sold  at  a  nominal  price.  He  was  to 
procure  an  acre  for  every  $5  of  the  bonds  and 
coupons.  That  was  the  trust  which  he  as- 
sumed. If  he  was  unable  to  perform  it,  he 
should  have  returned  the  bonds,  and  not  have 
sold  them  at  six  cents  on  the  dollar.  The  de- 
fendants, when  they  bought  them  under  these 
circumstances,  did  so  at  their  peril,  and  were 
bound  to  restore  the  bonds  to  the  plaintiff. 
•Having  refused  to  do  this,  they  were  [*418 
liable  to  him  for  the  fair  value  of  the  bonds  at 
the  time  of  the  demand. 

Mrs.  Kitchen  was  not  a  necessary  party  to 
the  suit.  The  bonds  were  never  hers  in  law. 
By  the  laws  of  Arkansas,  a  husband  cannot 
legally  make  a  gift  to  his  wife  during  the 
marriage.  He  could  not  do  so  at  the  common 
law  and  the  statute  of  Arkansas  which  enables  a 
married  woman  to  take  and  hold^  property  in 
her  own  right,  expressly  provides  that  no  con- 
veyance from  a  man  to  his  Wife,  directly  or  in- 
directly, shall  entitle  her  to  any  benefits  or 
privileges  of  the  act.  Digest  of  Statutes  of 
Ark.  p.  765,  tit.  Married  Women. 

Perhaps  he  might  have  made  an  equitable 
gift  for  her  benefit.  But  in  this  case,  the 
Tiusband  had  not  parted  with  the  legal  title  to 
the  bonds,  and  had  a  right  to  call  any  person 
to  account  who  unlawfully  converted  them. 

The  judgment  mu^t  he  reversed,  with  direc- 
tions to  the  Circuit  Court  to  award  a  venire 
de  novo. 

Mr.  Justice  Strong,  dissenting: 

I  am  imable  to  construe  the  contract  upon 
which  the  plaintiff  relies  as  it  is  construed  by 
a  majority  of  the  court  and  for  that  reason, 
among  others,  I  dissent  from  the  judg^nent. 


•JOHN  BLYEW  and  George  Kennard,  [•581 

Plffs.  in  Err., 

V. 

UNITED  STATES. 
(See  S.  C.  13  Wall.  581-601.) 

Coneiruction    of    act — criminal    jurisdiction — 

vntnesses. 

1.  A  criminal  prosecution  for  a  public  offense  is 
not  a  cause  "affecting"  persons  who  may  be  called 
to  testify  therein,  within  the  meaning  of  the  act  of 
Congress  of  Apr.  9.  1866. 

2.  Under  such  act,  the  United  States  circuit 
court  had  no  jurisdiction  of  the  crime  of  murder 
committed  in  the  district  of  Keutncliy.  mereiy  be- 
cause two  persons  who  witnessed  the  murder  were 
citizens  of  the  African  race,  and  for  that  reason 
incompetent,  by  tbp  law  of  Kentucky,  to  testify 
in  the  courts  ^f  that  state. 

3.  Witnesses  in  a  criminal  prosecution  are  not 
persons  affected  by  the  cause,  within  the  meaning 
of  that  act. 

[No.   35.] 

Argued  Feb.  21,  1812.    Decided  Apr,  1,  1872. 

T  N  ERROR  tc  the  Circuit  Court  of  the  Unit- 
1  ed  States   for  the  District    of  Kentucky. 

The  case  is  stated  by  the  court. 

Messrs.  J.  S.  Black  and  Isaac  Caldxrell, 
for  plaintiffs  in  error: 
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(Mr.  Caldwell  was  employed  by  the  govern- 
or of  Kentucky,  pursuant  to  a  resolution  of 
the  legislature  of  that  state,  to  argue  espe- 
cially the  constitutionality  of  the  civil  rights 
act.  As  that  question  was  not  passed  upon 
by  the  court,  his  argument  on  that  point  is 
omitted. ) 

The  indictment  alleges  certain  facts,  from 
which  it  is  insisted  that  the  court  must  infer 
that  some  of  the  requisite  persons  are  affected 
by  the  cause.  That  is :  ( 1 )  That  the  witnesses 
or  some  of  them  were  persons  whose  right  to 
give  evidence  is  denied  in  the  state  courts,  in 
contravention  of  the  act;  or  (2)  that  the  per- 
son slain  was  one  of  that  class.  We  deny 
that  either  the  witnesses  or  the  deceased  are 
affected  by  this  cause,  and  the  case  of  U,  8.  v. 
Ortega,  11  Wheat.  467  is  conclusive  on  this 
point. 

We  not  only  insist  that  the  act  does  not  con- 
fer jurisdiction,  on  the  ground  that  a  negro 
may  be  an  important  witness  in  the  case,  but 
also  that  such  was  not  the  intention  of  the 
act.  If  this  ground  gave  jurisdiction,  white 
•citizens  could  sue  other  white  citizens  in  the 
United  States  courts  in  all  forms  of  action, 
for  any  sum  large  or  small,  and  give  jurisdic- 
tion by  alleging  that  a  citizen  of  the  African 
race,  whose  right  to  give  evidence  in  the  state 
courts  was  denied,  was  a  material  witness  for 
the  plaintiff  and  in  all  these  cases  a  final  ap- 
peal would  lie  to  this  court.  Again,  in  all 
prosecutions,  whether  for  misdemeanors  or 
felonies,  against  white  citizens,  a  like  allega- 
tion would  give  like  jurisdiction  with  the  like 
right   of   appeal. 

But  we  do  believe  that  Congress  intended  to 
confer  the  jurisdiction  upon  the  United  States 
courts  in  all  cases  affecting  persons  who  are 
denied,  in  the  state  courts,  any  of  the  rights 
enumerated  in  the  1st  section  of  the  act.  That 
is:  all  causes,  civil  and  criminal,  in  which 
that  class  of  persons  has  a  "concern,  either 
in  the  event  of  the  cause  or  in  the  costs  attend- 
ing it;"  and  if  they  have  no  such  concern, 
then  they  are  not  affected,  and  necessarily 
the  jurisdiction  does  not  attach. 

The  manifest  purpose  of  that  portion  of  the 
3d  section,  now  under  consideration,  was  to 
give  to  the  class  of  persons  intended  to  be  pro- 
tected thereby,  the  right  of  trial  in  the  United 
States  courts,  in  all  cases  in  which  they  had 
a  concern,  and  to  take  away  state  jurisdiction 
in  such  cases,  so  that  persons  of  the  class  in 
question  should,  in  all  civil  cases  in  which 
they  are  parties  in  interest,  and  in  all  penal 
and  criminal  prosecutions  against  them,  have 
the  right  of  trial  in  courts  in  wliich  they  stood 
equal  before  the  law  with  the  white  citizen. 
Tnat  they  should  not  be  tried,  in  cases  of 
criminal  charges  against  them  before  courts 
in  which  the  white  citizen  can  testify  against 
them,  whilst  they  are  denied  the  right  to  testi- 
fy against  the  white  citizen.  That  they  should 
not  have  their  property  rights  determined  in 
courts  where,  if  in  litigation  with  white  citi- 
zens, the  white  witnesses  of  the  latter  can  give 
evidence,  while  the  negro  witnesses  of  the  par- 
ty of  African  descent  cannot  give  evidence. 
This,  in  our  opinion,  is  the  true  construction 
of  the  clause,  and  that  the  jurisdiction  given 
is  exclusive  and  without  regard  to  the  grade 
of  the  offense  or  the  amount  in  controversy. 

If  this  is  the  true  construction,  it  follows 
13  Wall. 


that  no  jurisdictioQ  attached  in  the  case 
against  Blyew  and  Kennard,  and  that  they 
were  unlawfully  taken  from  the  state  courts, 
and  unlawfully  tried  in  the  United  States 
circuit  court  for  the  district  of  Kentucky. 

Messrs,  Akerman^  Atty.  Oen.,  and  B.  H. 
Bristow,  Solicitor  Oen.,  for  defendant  in 
error : 

It  has  been  said  that  this  was  not  "a  cause 
.  .  .  affecting  persons  who  are  denied  or 
cannot  enforce,  in  the  state  or  locality  where 
they  may  be,  any  of  the  rights  secured  to 
them  by  the  1st  section  of  this  act,"  and  the 
case  of  The  U.  8.  v.  Ortega,  11  Wheat.  467, 
is  relied  upon  in  support  of  this  position.  It 
is  to  be  obsei*ved  that  the  word  "cases"  is 
used  in  the  clause  of  the  Constitution,  the  con- 
struction of  which  was  before  this  court  in 
the  Ortega  Case,  whereas  the  3d  section  of 
the  act  now  under  consideration  employs  the 
phrase  "causes,  civil  and  criminal."  This  is 
broader  language  and,  taken  in  connection  with 
the  title  and  subsequent  sections  of  the  act, 
must  be  understood  in  the  sense  of  causes  in 
civil  action  and  causes  of  criminal  prosecu- 
tion. It  cannot  be  said  that  in  no  case  is  any- 
one affected  by  a  cause,  who  is  not  a  party  to 
the  legal  proceeding  growing  out  of  such 
cause.  Tlie  question  whether  or  not  one  is 
affected  by  the  cause,  always  depends  upon 
the  circumstances  of  the  particular  case.  This 
court  has  recognized  the  correctness  of  this 
proposition  in  the  case  of  Osborn  v.  Bk,  9 
Wheat.  854,  where  it  is  said  that,  "If  the  suit 
affect  a  foreign  minister,  it  must  be  dis- 
missed; not  because  he  is  a  party  to  it,  but 
because  it  affects  him."  This  court  can  take 
cognizance  of  all  cases  affecting  foreign  minis- 
ters and,  therefore,  jurisdiction  does  not  de- 
pend upon  the  party  named  in  the  record. 

It  has  been  insisted  that  none  are  affected 
in  criminal  cases,  other  than  the  state  and  the 
accused.  Hence  that,  under  this  section  of  the 
act  of  Apr.  9,  1866,  only  colored  persons  can 
be  prosecuted  under  its  provisions.  The  histo- 
ry of  tlie  times,  the  title  of  the  act  itself,  the 
subsequent  sections  of  the  act,  the  object  to 
be  accomplished,  all  forbid  this  construction 
of  the  3d  section.  At  the  time  of  the  passage 
of  this  act,  there  was  no  state  in  which  ample 
provision  did  not  exist  by  law  for  the  trial 
and  punishment  of  persons  of  color,  for  all 
possible  offenses;  nor  was  there  any  locality 
in  which  there  existed  any  difficulty  in  enforc- 
ing the  law  against  them.  Congress  was  not 
called  upon  to  pass  laws  to  secure  the  pun- 
ishment of  colored  persons.  No  necessity  ex- 
isted for  the  exercise  of  such  power  by  Con- 
gress. 

Subsequent  sections  of  this  act  invoke  the 
powers  of  the  Freedmen*s  Bureau,  an  institu- 
tion, the  history  of  which  is  well  known  to 
this  court;  one  confessedly  designed  for  the 
amelioration  and  protection  of  colored  persons. 
It  has  also  made  it  the  special  duty  of  mar- 
shals, district  attorneys  and  deputies,  to  in- 
stitute proceedings  at  the  expense  of  the  Unit- 
ed States  against  all  persons  violating  the  pro- 
visions of  this  act,  and  requires  the  circuit 
courts  of  the  United  States  to  increase  the 
number  of  commissioners,  giving  to  such  com- 
missioners power  to  appoint  officers  to  execute 
their  processes,  which  is  declared  by  the  act 
itself  (8  4)  to  be  done  "with  a  view  to  afford- 
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set  out  in  the  following  writing,  which  Ra; 
bum  executed  under  seal,  to  wit: 

"Walcot,  Ark.,  March  16,  1866. 

"Received  from  Martha  Kitchen,  the  sum  < 
$119,000  in  bonds  of  the  Cairc  &  Fulton  Rai 
road  Company  of  Missouri;  and  I  also  receive 
$50,405  of  coupons  or  interest  warrants  dt 
and  owing  by  said  company  amounting  in  tl 
aggregate  to  the  sum  of  $169,405,  which  sai 
sum  I  promise  to  expend  in  the  purchase  < 
lands  from  John  Moore,  John  Wilson,  and  A 
bert  G.  Waterman,  trustees  of  the  said  Caii 
&  Fulton  Railway  Company  of  Missouri,  t 
or  near  the  average  price  of  $5  per  acre,  takin 
the  deeds  in  my  own  name;  and  I  furth< 
promise  to  sell  all  the  land  purchased  as  afor( 
said  as  soon  as  possible,  at  such  prices  as  tl: 
said  Kitchen  may  direct,  and  if  I  should  fa 
to  sell  all  said  lands  as  soon  a.s  a^^id  Kitohr 
may  desire  then  I  promise  to  sell  the  same  e 
public  auction  whenever  so  directed  by  u 
said  Kitchen,  and  after  deducting  the  expense 
of  stamps  and  the  necessary  traveling  ei 
penses,  to  pay  unto  the  said  Martha  Eatche 
or  her  legal  representatives  seven  eighths  of  a 
the  money  that  I  may  sell  the  said  lands  fo: 

"Given  under  my  hand  and  seal  the  dat 
above  written. 

"W.  C.  Rayhum."     (Seal.) 

Rayburn,  having  received  the  bonds  for  th 
purpose  thus  indicated,  in  December,  186( 
sold  and  delivered  them  to  the  defendant,  Bee 
ford,  for  $10,000;  and  he  sold  and  delivere 
them  to  defendant,  We,bber,  who  afterward 
sold  them  for  $26,340;  each  knowing,  when  pui 
chasing,  the  purposes  for  which  Rayburn  heh 
415*"]  them,  as  expressed  in  the  writing.  *. 
demand  for  the  bonds  and  coupons  was  mad 
by  the  plaintiff  of  the  defendants  before  th 
suit  was  brought. 

The  court  declared  that  on  this  evidenc 
the  plaintiff  could  not  recover,  and  the  plaii 
tiff  excepted. 

Supposinpr  the  facts  upon  the  evidence  c 
417*]  which  the  court  *below  declared  that  th 
plaintiff  could  not  recover  to  have  been  suff 
ciently  proven,  it  seems  to  us  that  the  coui 
erred  in  taking  the  view  of  the  case  which  i 
did.  Rayburn  had  possession  of  the  bonds  fc 
the  purpose  of  purchasing  therewith,  for  th 
benefit  of  Mrs.  Kitchen,  lands  of  the  railroa 
oompany  which  had  issued  them,  "at  or  near  th 
average  price  of  $5  per  acre."  Instead  of  doin 
this,  as  he  was  bound,  he  sold  them  to  Bedfor 
for  six  cents  on  the  dollar;  and  3ed ford  sol 
them  to  Webber  at  a  himdred  and  fifty  per  cen 
advance,  both  knowing  the  object  for  whic 
Rayburn  held  the  bonds.  A  clearer  case  c 
fraudulent  breach  of  trust  it  is  difficult  to  cor 
ceive,  and  the  defendants  being  participf 
criminis  were  bound  to  deliver  the  bonds  an 
coupons  to  the  plaintiff  when  he  demande 
them. 

It  is  contended  that  by  the  fair  constructio 
of  the  paper,  Rayburn  was  to  sell  the  bonds  fo 
what  he  could  get  and  invest  the  proceeds  i 
lands,  and  non  constat  that  he  has  not  don 
so;  or  at  all  events,  the  defendants  as  put 
chasers  from  Rayburn,  have  good  title  to  th 
Iwnds.  because  he  was  invested  with  a  trus 
t>o  sell  them.  But  the  paper  does  not  so  rea(] 
It  declnros  that  Rayburn  had  received  "the  sur 
of  $119,000  <n  bonds  of  the  Cairo  &  Fulton  B 
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was  employed  by  the  govem- 
a  resolution  of 
of   that   state,   to  argue   espe- 
jiot,  '  ^ne  constitutionality  of  the  civil  rights 
^•^  t^g  ^  ^''«t   question   was  not  passed   upon 
'^'t(^j  ^^rt,   his  argument  on  that  point  is 

f^h    %  .J'^dictment    alleges   certain   facts,   from 
^J^t  «.       '^  insisted  that  the  court  must  infer 

^!^  ^^  cause. 
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That  is:   (1)  That  the  witnesses 

vTi    ^       -j^^  them    were  persons  whose  right  to 

^fC^^t,.*^''    ®"*^®   *®   denied  in  the  state  courts,  in 

^A^      j^'f^^'on   of  the  act;  or  (2)  that  the  per- 

^^(^  either    the    -witnesses  or  the  deceased  are 

j^  >.^T?fed  by  this   cause,  and  the  case  of  U.  8.  v. 

^iJ/**'    ^^     Wheat.    407   is   conclusive  on  this 

w^^    .^  ".^fc  onljr  insist  that  the  act  does  not  con- 

/^v.    jurisdiction,    on    the  ground  that  a  negro 

j?^^-^  ^  ***    important  witness  in  the  case,  but 

^^^<^    that     sucli     was    not  the   intention  of  the 

^^-V       I^    til  is     ground  gave  jurisdiction,   white 

f^tizens    could    sue    other  white  citizens  in  the 

f'^^itcd     StuLtea     courts  in  all    forms   of  action, 

^y*r  any    suin    large  or  small,  and  give  jurisdic- 

^''on    hy    all^g-in^    that  a  citizen  of  the  African 

^^^ce,    whose    ri^ht    to  give  evidence  in  the  state 

^^urts    was    denied.,  was  a  material  witness  for 

*ie   plaint^ifT    and    in  all  these  cases  a  rinal  ap- 

^^al     would      lie     to    this  court.     Again,   in   all 

^prosecutions,        avIi  ether    for     misdemeanors    or 

^^lonies,     ag-«.inst     white  citizens,  a  like  allega- 

"^ion    ^vould    ^ive    like  jurisdiction  with  the  like 

*"i|^ht     of      a.pi>eal. 

But    "we    do    l>elieve  that  Congress  intended  to 

"^^onfer    tHe    jurisdiction  upon  the  United  (States 

-<^ourts     in     a,ll     cases    affecting  persons  who  are 

cteni€?d,    in     t-lio    state   courts,  any  of  the  rights 

'^numerated    in    the   Ist  section  of  the  act.  That 

is:       all      causes,     civil   and  criminal,  in   which 

^liat    class     of      persons   has  a  "concern,  either 

i^i  the  event,   of  the  cause  or  in  the  costs  attend- 

-ixig    it;"     Axi^      if     they    have   no   such   concern, 

-fclien     the:^      are      not     affected,    and    necessarily 

<^tie  jurisdiction    does  not  attach. 

The   manifest    purpose  of  that  portion  of  the 

^4l    section,      no>v     under   consideration,   was   to 

^ive  to  the    class    of  persons  intended  to  be  pro- 

^^cted  thereby,    the  right  of  trial  in  the  United 

plates   court^s,     in    all  cases   in  which  they  had 

^^j^    concern,    and    to   take  away  state  jurisdiction 

^^»  such    cases,    so    that  persons  of  the  class  in 

^-.^estion      should,     in    all    civil    cases   in    which 

♦  liey   are     parties    in   interest,  and  in  all  penal 

Jlrid  criminal     prosecutions    against  them,  have 

\\^e  right    of    trial    m  courts  in  which  they  stood 

^^m\    before     the     law  with   the   white  citizen. 

^rVat    they      should    not   be   tried,    in    cases   of 

jr*-iminal      charK««     against     them   before   courts 

which    the    ^vhite  citizen  can  testify  against 

whilst    they  are  denied  the  right  to  testi 


"^ens,  the   white   >vitnes8e8  of  the  latter  can  give 

evidence,    while    the  negro  witnesses  of  the  par- 

^y    oi    Africaxi     descent    cannot   give   evidence. 

•^Viis,  in    our     opinion,  is  the  true  construction 

of   the  clause,    and   that  the  jurisdiction  given 

\s   exclusive     and    without  regard  to  the  grade 

of  the  offense  or  the  amount  in  controversy. 

1!  this    i»    "the    true  construction,  it  follows 


that  no  jurisdiction  attached  in  the  catte 
against  Blyew  and  Kennard,  and  that  they 
were  unlawfully  taken  from  the  state  courts, 
and  unlawfully  tried  in  the  United  States 
circuit  court  for  the  district  of  Kentucky. 

Messrs.  Akerman,  Atty.  Oen.^  and  B.  H. 
Bristov,  Solicitor  Oen.,  for  defendant  in 
error : 

It  has  been  said  that  this  was  not  "a  cause 
.  .  .  affecting  persons  who  are  denied  or 
cannot  enforce,  in  the  state  or  locality  where 
they  may  be,  any  of  the  rights  secured  to 
them  by  the  1st  section  of  this  act,"  and  the 
case  of  The  U.  8.  v.  Ortega,  11  Wheat.  467, 
is  relied  upon  in  support  of  this  position.  It 
is  to  be  observed  that  the  word  "cases"  is 
used  in  the  clause  of  the  Constitution,  the  con- 
struction of  which  was  before  this  court  in 
the  Ortega  Case,  whereas  the  3d  section  of 
the  act  now  under  consideration  employs  the 
phrase  "causes,  civil  and  criminal."  This  is 
broader  language  and,  taken  in  connection  with 
the  title  and  subsequent  sections  of  the  act, 
must  be  understood  in  the  sense  of  causes  in 
civil  action  and  causes  of  criminal  prosecu- 
tion. It  cannot  be  said  that  in  no  case  is  any- 
one affected  by  a  cause,  who  is  not  a  party  to 
the  legal  proceeding  growing  out  of  such 
cause.  The  question  whether  or  not  one  is 
affected  by  the  cause,  always  depends  upon 
the  circumstances  of  the  particular  case.  This 
court  has  recognized  the  correctness  of  this 
proposition  in  the  case  of  Oshom  v.  Bk.  9 
Wheat.  854,  where  it  is  said  that,  "If  the  suit 
affect  a  foreign  minister,  it  must  be  dis- 
missed; not  because  he  is  a  party  to  it,  but 
because  it  affects  him."  This  court  can  take 
cognizance  of  all  cases  affecting  foreign  minis- 
ters and,  therefore,  jurisdiction  does  not  de- 
pend upon  the  party  named  in  the  record. 

It  has  been  insisted  that  none  are  affected 
in  criminal  cases,  other  than  the  state  and  the 
accused.  Hence  that,  under  this  section  of  the 
act  of  Apr.  9,  1860,  only  colored  persons  can 
be  prosecuted  under  its  provisions.  The  histo- 
ry of  the  times,  the  title  of  the  act  itself,  the 
subsequent  sections  of  the  act,  the  object  to 
be  accomplished,  all  forbid  this  construction 
of  the  3d  section.  At  the  time  of  the  passage 
of  this  act,  there  was  no  state  in  which  ample 
provision  did  not  exist  by  law  for  the  trial 
and  punishment  of  persons  of  color,  for  all 
possible  offenses;  nor  was  there  any  locality 
in  which  there  existed  any  difficulty  in  enforc- 
ing the  law  against  them.  Congress  was  not 
called  upon  to  pass  laws  to  secure  the  pun- 
ishment of  colored  persons.  No  necessity  ex- 
isted for  the  exercise  of  such  power  by  Con- 
gress. 

Subsequent  sections  of  this  act  invoke  the 
powers  of  the  Freedinen's  Bureau,  an  institu- 
tion, the  history  of  which  is  well  known  to 
this  court;  one  confessedly  designed  for  the 
amelioration  and  protection  of  colored  persons. 
It  has  also  made  it  the  special  duty  of  mar- 
shals, district  attorneys  and  deputies,  to  in- 
stitute proceedings  at  the  expense  of  the  Unit- 
ed States  against  all  persons  violating  the  pro- 
visions of  this  act,  and  requires  the  circuit 
courts  of  the  United  States  to  increase  the 
number  of  commissioners,  giving  to  such  com- 
missioners power  to  appoint  oflTicers  to  execute 
their  processes,  which  is  declared  by  the  act 
itself  (9  4)   to  be  done  "with  a  view  "to  afford- 
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fng  reasonable  protection  to  all  persons  in  their 
constitutional  rights  of  equality  before  the 
law,  without  distinction  of  race,  or  color,  or 
previous  condition  of  slavery  or  involuntary 
servitude,  except  as  to  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  con- 
victed." 

The  9th  section  of  the  act  authorizes  the 
President,  or  such  person  as  he  may  empower 
for  that  purpose,  to  employ  the  land  and  naval 
forces  of  the  United  States  or  militia,  when- 
ever necessary,  to  prevent  a  violation  and  en- 
force the  due  execution  of  this  act. 

Can  it  be  seriously  contended  that  all  this 
legislation  had  no  other  object  than  the  pun- 
ishment of  colored  persons  charged  with  crime 
for  whose  punishment  sufficient  provision  had 
already  been  made  by  the  laws  of  the  various 
states?  It  is  obvious  that  the  intention  of 
Congress  was  to  create  equaHty  of  civil  rights 
throughout  the  country.  In  some  of  the  states 
colored  persons  (notwithstanding  they  had  been 
emancipated,  made  freemen  hj  an  act  of  na- 
tional sovereignty)  were  denied  the  right  to 
testify  a^inst  white  persons  who  had  com- 
mitted crimes  affecting  colored  persons. 

This  was  a  substantial  denial  of  justice. 
Congress  met  this  evil  by  giving  to  colored 
persons  the  same  right  to  testify  that  is  en- 
joyed by  white  citizens;  and  in  order  to  en- 
force this  grant  of  right,  gave  jurisdiction 
to  the  courts  of  the  United  States  of  all 
causes,  civil  and  criminal,  affecting  them. 

This,  then,  is  a  remedial  statute,  and  should 
be  so  construed  as  to  effectuate  the  purpose 
and  intention  of  Congress.  Its  purpose  is  to 
remedy  an  existing  mischief,  and  to  give  more 
speedy  remedy  for  a  right.  Bac.  Abr.,  tit. 
Statutes,  251. 

Even  a  penal  statute  must  not  be  construed 
so  strictly  as  to  defeat  the  obvious  intention  of 
the  Legislature. 

U,  8,  V.  Wiltherger,  5  Wheat.  96;  U.  8.  v. 
Morris,  14  Pet.  475;  Com.  v.  Loring,  8  Pick. 
874;  17.  ;8f.  v.  Hartwell,  6  Wall.  385,  18  L.  ed. 
830;  U.  8.  V.  Kirhy,  7  Wall.  482,  19  L.  ed.  278; 
1  Bish.  Cr.  L.  236. 

If  the  true  construction  of  the  3d  section  of 
the  act  in  question  be  not  as  herein  contended 
for,  it  is  difficult,  if  not  impossible,  to  perceive 
what  Congress  intended  in  the  enactment  of 
said  section. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error,  defendants  below, 
were  indicted  in  the  circuit  court  for  the  dis- 
trict of  Kentucky,  for  the  murder  within  that 
district  of  a  colored  woman  named  Lucy  Arm- 
strong. The  indictment  contained  three  coimts, 
all  of  them  charging  the  murder  in  the  usual 
form  of  indictments  for  that  offense,  and  with 
sufficient  certainty.  But  in  order  to  show  ju- 
risdiction in  the  circuit  court  of  the  United 
States,  an  averment  was  made  in  the  first 
count  that  the  said  Lucy  Armstrong  was  a  cit- 
izen of  the  United  States,  having  been  bom 
therein,  and  not  subject  to  any  foreign  power; 
that  she  was  of  the  African  race  and  above  the 
age  of  seventy-five  years ;  that  Blyew  and  Ken- 
nard  (the  persons  indicted)  were  white  per- 
sons, each  of  them  at  the  time  of  the  alleged 
killing  and  murder  above  the  age  of  eighteen 
years;  that  the  said  killing  and  murder  done 
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and  committed  as  averred,  was  seen  and  wit- 
nessed by  one  Richard  Foster  and  Laura  Fos- 
ter, citizens  of  the  United  States,  having  been 
bom  therein  and  not  subject  to  any  foreign 
power,  both  of  the  African  race;  and  that  the 
said  Lucy  Armstrong,  Richard  Foster,  *  and 
Laura  Foster  were  then  and  there  denied  the 
right  to  testify  against  the  said  Blyew  and 
Kennard,  or  either  of  them,  concerning  the 
said  killing  and  murder,  in  the  courts  and  ju- 
dicial tribunals  of  the  state  of  Kentucky,  solely 
on  account  of  their  race  and  color.  The  second 
and  third  counts  contain  substantially  the 
same  averments. 

To  this  indictment  the  defendants  pleaded  spe- 
cially, that  before  it  was  found,  they  had  been 
in  custody  of  the  authorities  *of  the  state  [*SS4^ 
and,  after  examination,  had  been  held  to  an- 
swer for  the  killing  of  Lucy  Armstrong,  which 
was  the  same  offense  as  that  charged  in  the 
circuit  court;  but  on  demurrer,  the  plea  was 
overruled,  and  the  case  went  to  trial  upon  the 
issues  found  by  a  replication  to  the  plea  of  not 
guilty.  During  the  progress  of  the  trial,  the 
court  sealed  several  exceptions  to  the  admis- 
sion of  evidence  offered  by  the  United  States,, 
and  a  verdict  of  "guilty"  having  been  returned, 
a  motion  was  made  in  arrest  of  judgment, 
which  the  court  also  overruled.  The  ground 
alleged  for  this  motion  was,  that  "the  facts 
stated  in  the  indictment  did  not  constitute  a 
public  offense  within  the  jurisdiction  of  the 
court."  There  are  thus  three  questions  pre- 
sented by  the  record.    They  are: 

First,  whether  the  circuit  court  had  juris- 
diction of  the  offense  charged  in  the  indict- 
ment; second,  whether  the  court  erred  in  sus- 
taining the  demurrer  to  the  defendant's  special 
plea;  third,  whether  the  evidence,  to  which 
the  defendants  objected,  should  have  been  re- 
ceived. 

Addressing  ourselves  to  the  first  of  these 
questions,  it  may  be  remarked  that  clearly  the 
circuit  court  had  no  jurisdiction  of  the  crime 
of  murder  committed  within  the  district  of 
Kentucky,  unless  it  was  conferred  by  the  3d 
section  of  the  act  of  Congress  of  April  9,  1866, 
entitled  "An  Act  to  Protect  All  Persons  in  the 
United  States  in  Tlieir  Civil  Rights,  and  Fur- 
nish the  Means  of  Their  Vindication."  The 
first  of  that  act  declared  all  persons  born  in 
the  United  States,  and  not  subject  to  any  for- 
eign power,  excluding  Indians  not  taxed,  to  be 
citizens  of  the  United  States,  and  it  enacted 
that  "such  citizens,  of  every  race  and  color, 
shall  have  the  same  rights  in  every  state  and 
territory  in  the  United  States  to  make  and  en- 
force contracts;  to  sue,  to  be  parties  and  give 
evidence;  to  inherit,  to  purchase,  lease,  sell, 
hold  and  convey  real  and  personal  property, 
and  to  have  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  security  of  pers<Mia  and 
property  as  is  enjoyed  by  white  citizens,  and 
shall  be  subject  to  like  punishment,  pains,  and 
penalties  and  to  none  other,  any  lav^r,  statute, 
ordinance,  regulation,  or  custom  to  the  ccm- 
trary  notwithstanding." 

The  2d  section  enacted  "that  any  person 
who,  under  color  of  any  law,  statute,  ordinance, 
regulation,  or  custom,  shall  subject  or  cau^e  to 
be  subjected  any  inhabitant  of  any  state  or  ter- 
ritory to  the  deprivation  of  any  right,  secured 
or  protected  by  the  act,  or  to  different  punish- 
ment, pains,  or  penalties  on  account  of  such 
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person  having  at  any  time  been  held  in  a  con- 
dition of  slavery  or  involuntary  servituxie,  ex- 
cept as  a  punishment  for  crime,  whereof 
the  party  shall  have  been  duly  convicted,  or  by 
reason  of  his  color  or  race,  than  is  prescribed 
for  the  punishment  of  white  persons,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on 
conviction  thereof,  be  punished"  as  therein 
prescribed. 

Then  followed  the  3d  section  which  contains 
the  enactment  "that  the  district  courts  of  the 
United  States,  within  their  respective  districts, 
shall  have,  exclusively  of  the  court  of  the  sev- 
eral states,  cognizance  of  all  crimes  and  of- 
fenses committed  against  the  provisions  of  this 
act,  and  also  concurrently  with  the  circuit 
court  of  the  United  States,  of  all  causes,  civil 
and  criminal,  affecting  persons  who  are  denied 
or  cannot  enforce  in  the  courts  or  judicial  tri- 
bunals of  the  state  or  the  locality  where  they 
may  be,  any  of  the  rights  secured  to  them  by 
the  1st  section  of  the  act."  The  section  then 
provided  for  removal  into  the  Federal  courts, 
of  any  suit  or  prosecution,  civil  or  criminal, 
which  had  been  or  might  thereafter  be  com- 
menced against  any  sucn  person  for  any  cause 
whatever. 

It  must  be  admitted  that  the  crimes  and  of- 
fenses of  which  the  district  courts  are,  by  this 
section,  given  exclusive  jurisdiction,  are  only 
those  which  are  against  the  provisions  of  the 
act,  or  those  enumerated  in  the  2d  and  6th  sec- 
tions, and  that  the  "causes,  civil  and  criminal." 
over  which  jurisdiction  is,  by  the  2d  clause  of 
the  section,  conferred  upon  the  district  and 
circuit  courts  of  the  United  States  concurrent- 
ly, are  other  than  those  of  which  exclusive  ju- 
risdiction is  given  to  the  district  court.  They 
691*]  are  described  *as  causes  "affecting  per- 
sons who  are  denied,  or  cannot  enforce  in  the 
courts  or  judicial  tribunals  of  the  state,  or  lo- 
cality, where  they  may  be,  any  of  the  rights  se- 
cured to  them  by  the  1st  section  of  the  act. 

Was,  then,  the  prosecution,  or  indictment, 
against  these  defendants  a  cause  affecting  any 
such  person  or  persons  ?     If  it  was,  then  by  the 

Srovisions  of  the  act  it  was  within  the  juris- 
iction  of  the  court;  and  if  it  was  not,  that 
court  had  no  jurisdiction. 

It  was,  the  record  shows,  an  indictment  for 
the  murder  of  Lucy  Armstrong,  a  citizen  of  the 
United  States  of  the  African  race,  and  it  con- 
tained an  averment  that  other  citizens  of  the 
United  States  of  the  same  race,  witnessed  the 
alleged  murder.  It  contained  also  an  averment 
that  those  other  persons,  namely:  Richard  Fos- 
ter and  Laura  Foster,  as  well  as  the  deceased 
Lucy  Armstrong,  were,  on  account  of  their  race 
and  color,  denied  the  right  to  testify  against 
the  defendants,  or  either  of  them,  of  and  con- 
cerning the  killing  and  murder  in  the  courts 
and  judicial  tribunals  of  the  state  of  Ken- 
tucky. 

We  are  thus  brought  to  the  question  whether 
a  criminal  prosecution  for  a  public  offense  is  a 
cause  "affecting"  within  the  meaning  of  the 
act  of  Congress,  persons  who  may  be  called  to 
testify  therein.  Obviously  the  only  parties  to 
such  a  cause  are  the  government  and  the  per- 
sons indicted.  They  alone  can  be  reached  by 
any  judp^cnt  that  may  be  pronounced.  No 
judgment  can  either  enlarge  or  diminish  the 
personal,  relative,  or  property  rights  of  any 
others  than  those  who  are  parties.  It  is  true 
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there  are  some  cases  which  may  affect  the  rights 
of  property  of  persons  who  are  not  parties  to 
the  record.  Such  cases,  however,  are  all  of  a 
civil  nature^  and  none  of  them  even  touch  righti* 
of  persons.  But  an  indictment  prosecuted  by 
the  government  against  an  alleged  criminal,  is 
a  cause  in  which  none  but  the  parties  can  have 
any  concern,  except  what  is  common  to  all  the 
members  of  the  community.  Those  who  may 
possibly  be  witnesses,  either  for  the  prosecution 
or  for  the  defense,  are  no  more  affected  by 
it  than  is  every  other  person,  for  anyone 
*may  be  called  as  a  witness.  It  will  not  [*592 
be  thought  that  Congress  intended  to  give  to 
the  district  and  circuit  courts  jurisdiction  over 
all  causes  both  civil  and  criminal.  They  have 
expressly  confined  it  to  causes  affecting  certain 
persons.  And  yet,  if  all  those  who  may  be 
called  as  witnesses  in  a  case,  and  who  may  be 
alleged  to  be  important  witnesses,  were  intend- 
ed to  be  described  in  the  class  of  persons  affect- 
ed by  it,  and  if  the  jurisdiction  of  the  Federal 
courts  can  be  invoked  by  the  assertion  that  there 
are  persons  who  may  be  witnesses,  but  who,  be- 
cause of  their  race  or  color,  are  incompetent  ta 
testify  in  the  courts  of  the  state,  there  is  na 
cause  either  civil  or  criminal  of  which  those 
courts  may  not  at  the  option  of  either  party 
take  jurisdiction.  The  statute  of  Kentucky 
which  was  in  existence  when  this  indictment 
was  found,  and  which  denied  the  right  of 
Richard  Foster  and  Laura  Foster  to  testify 
in  the  courts  of  the  state,  enacted  as  fol- 
lows: "That  a  slave,  negro,  or  Indian  shall 
be  a  competent  witness  in  the  case  of  the 
commonwealth  for  or  against  a  slave,  negro, 
or  Indian,  or  in  a  civil  case  to  which  only  ne- 
groes or  Indians  are  parties,  but  in  no  other 
case."  It  will  be  observed  that  this  statute 
prohibits  the  testimony  of  colored  persons  either 
for  or  against  a  white  person  in  any  civil  or 
criminal  cause  to  which  he  may  be  a  party. 
If,  therefore,  they  are  persons  affected  by  the 
cause,  whenever  they  might  be  witnesses  were 
Ihey  competent  to  testify,  it  follows  that  in  any 
suit  between  white  citizens,  jurisdiction  might 
be  taken  by  the  Federal  courts  whenever  it  waa 
alleged  that  a  citizen  of  the  African  race  was 
or  might  be  an  important  witness.  And  such  an 
allegation  might  always  be  made.  So  in  all 
criminal  prosecutions  against  white  persons  a 
similar  allegation  would  call  into  existence  the 
like  jurisdiction.  We  cannot  think  that  such 
w^as  the  purpose  of  Congress  in  the  statute  ot 
April  9,  1866.  It  would  seem  rather  to  havw 
been  to  affprd  protection  to  persons  of  the  col- 
ored race  by  giving  to  the  Federal  courts  ju- 
risdiction of  cases,  the  decision  of  which  might 
injuriously  affect  them  either  in  their  personal, 
relative,  or  property  rights,  whenever  they  are 
denied  in  the  state  courts  any  of  the  rights 
•mentioned  and  assured  to  them  in  the  {'SSS 
1st  section  of  the  act. 

Nor  can  it  be  said  that  such  a  construction 
allows  little  or  no  effect  py  the  enactment.  On 
the  contrary,  it  concedes  to  it  a  far  reaching 
purpose.  That  purpose  was  to  guard  all  the 
declared  rights  of  colored  persons,  in  all  civil 
action  to  which  they  may  be  parties  in  interest, 
by  giving  to  the  district  and  circuit  court**  of 
the  United  States  jurisdiction  of  such  actions 
whenever  in  the  state  courts  any  right  enjoyed 
by  white  citizens  is  denied  them.  And  in  crim- 
inal prosecutions  against  thenii  it  extends  a  like 
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protection.  We  cannot  be  expected  to  be  igno-  I 
rant  of  the  conditions  of  things  which  existed 
when  the  statute  wns  enacted,  or  of  the  evils 
which  it  was  intended  to  remedy.  It  is  well 
known  that  in  many  of  the  states,  laws  existed 
which  subjected  colored  men  convicted  of  crim- 
inal ofl'enses  to  punishments  different  from  and 
often  severer  than  those  wliich  were  inflicted 
upon  white  persons  convicted  of  similar  of- 
fenses. The  modes  of  trial  were  also  diflferent, 
and  the  right  of  trial  by  jury  was  sometimes  de- 
nied them.  It  ?s  also  well  known  that  in  many 
quarters  prejudices  existed  against  the  colored 
race,  which  naturally  affected  the  administra- 
tion of  justice  in  the  state  courts,  and  operated 
harshly  when  one  of  that  race  was  a  party  ac- 
cused. These  were  evils,  doubtless,  which  the 
act  of  Congress  had  in  view,  and  which  it  in- 
tended to  remove.  And  so  far  as  it  reaches,  it 
extends  to  both  races  the  same  rights,  and  the 
same  means  of  vindicating  them. 

In  view  of  these  considerations  we  are  of 
opinion  that  the  case  now  before  us  is  not  with- 
in the  provisions  of  the  act  of  Ajtril  9,  1866,  and 
that  the  circuit  court  had  not  jurisdiction  of 
the  crime  of  murder  committed  in  the  Tiistrict 
of  Kentucky,  merely  because  two  persons  who 
witnessed  the  murder  were  citizens  of  the  Afri- 
can race,  and  for  that  reason  incompetent  by 
the  law  of  Kentucky  to  testify  in  the  courts  of 
that  state.  They  are  not  persons  affected  by 
the  cause. 

We  need  hardly  add  that  the  jurisdiction 
of  the  circtiit  court  is  not  sustained  by  the 
fact  averred  in  the  indictment  that  Lucy  Arm- 
strong, the  person  murdered,  was  a  citizen  of 
594*]  *the  African  race,  and  for  that  reason 
denied  the  right  to  testify  in  the  Kentucky 
courts.  In  no  sense  can  she  be  said  to  be  af- 
fected by  the  cause.  Manifestly  the  act  refers 
to  persons  ifl  existence.  She  was  the  victim  .of 
the  frightful  outrage  which  gave  rise  to  the 
cause,  but  she  is  beyond  being  affected  by  the 
cause  itself. 

The  conclusions  tg  which  we  have  come  are 
sustained,  we  think,  fully  by  the  judgment  oi 
this  court  in  United  States  v.  Ortega,  11  Wheat. 
467,  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Wasnington.  It  was  the  case  of  an  in- 
dictment in  the  circuit  court  for  offering  vio- 
lence to  the  person  of  the  Spanish  minister  con- 
trary to  the  law  of  nations  and  the  act  of  Con- 
gress. The  2d  section  of  the  3d  article  of  the 
Constitution  ordains  that  the  judicial  power  of 
the  United  States  shall  extend  to  all  cases  af- 
fecting ambassadors,  other  public  ministers,  and 
consuls,  and  that  in  all  cases  affecting  ambas- 
sadors, other  public  ministers,  and  consuls,  the 
Supreme  Court  shall  have  original  jurisdiction. 
The  defendant  was  convicted,  and  on  motion  in 
arrest  of  judgment,  the  question  was  presented 
to  this  court  (and  it  was  the  only  one  decided) 
whether  it  was  a  case  affecting  an  ambassador, 
or  other  public  minister.  The  court  unani- 
mously ruled  that  it  was  not.  The  violence  out 
of  which  the  indictment  grew  was  committed 
upon  a  public  minister,  and  he  was  a  competent 
and  material  witness.  But  he  was  ruled  to  be 
not  a  person  affected  by  the  case,  because  it 
was  a  public  prosecution  instituted  and  con- 
ducted by  and  in  the  name  of  the  United  States, 
and  for  the  purpose  of  vindicating  the  laws  of 
nations  and  that  of  the  United  States,  in  the 
person  of  a  public  minister,  offended  by  an  as- 
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sault  committed  on  him  by  a  private  individual. 
It  is,  said  the  court,  a  case,  then,  which  affects 
the  United  States  and  the  individual  whom  they 
poek  to  punish;  but  one  in  which  the  minister 
himself,  although  he  was  the  person  injured  by 
the  assault,  has  no  concern,  either  in  the  event 
of  the  prosecution  or  in  the  costs  attending  it. 
What  was  meant  by  the  phrase,  "a  case  affect- 
ing." *was  thus  early  defined;  and  we  are  [*595 
bound  to  presume  that  Congress,  when  they  used 
the  same  word  "affecting"  in  the  act  of  1866, 
intended  to  have  it  bear  its  defined  meaning. 
This  is  according  to  a  well-known  rule  of  con- 
struction. 

An  attempt  has,  however,  been  made  to  dis- 
criminate between  the  words  "case  affecting*'  as 
found  in  the  constitutional  provision,  and  the 
words  "cause  affecting"  contained  in  the  act  of 
Congress.  We  are  unable  to  perceive  any  sub- 
stantial ground  for  a  distinction.  The  words 
"case"  and  "cause"  are  constantly  used  as  syn- 
onyms in  statutes  and  judicial  decisions,  eaci* 
meaning  a  proceeding  in  court ;  a  suit  or  action. 
Surely  no  court  can  have  jurisdiction  of  either 
a  case  or  a  cause  until  it  is  presented  in  the 
form  of  an  action.  We  regard,  therefore.  The 
United  States  v.  Ortega  as  an  authority  directly 
in  point  to  the  effect  that  witnesses  in  a  crim- 
inal prosecution  are  not  persons  affected  by  the 
cause.  It  necessarily  results  from  this  that 
jurisdiction  of  the  offense  for  which  these  de- 
fendants were  indicted,  was  not  conferred  upon 
the  circuit  court  by  the  act  of  Congress. 

It  is  unnecessary,  therefore,  to  consider  the 
other  questions  presented  by  the  record. 

The  judgment  of  the  Circuit  Court  is  reversed. 

The  Chief  Justice  was  not  present  at  the  ar- 
gument, and  he  has  taken  no  part  in  the  de- 
cision. 

Mr.  Justice  Bradley,  dissenting: 

I  dissent  from  the  opinion  of  the  court  in  this  . 
case  for  the  following  reasons: 

The  case  was  an  indictment  found  in  the  cir- 
cuit court  of  the  United  States  for  the  district 
of  Kentucky,  for  October  term,  1868,  charging 
the  defendants  (the  now  plaintiffs  in  error) 
with  the  murder  of  Lucy  Armstrong,  a  citizen 
of  the  United  States,  of  the  Airican  race,  the  de- 
fendants being  white  persons,  and  the  witnesses 
of  the  murder  being  of  the  African  race,  having 
no  right  to  testify  against  the  defendants  in  a 
court  of  Kentucky  by  the  laws  thereof,  said 
right  being  denied  them  on  account  of  their 
race  and  color.*  The  evidence  in  the  case  dem- 
onstrated the  fact  that  the  defendants  went 
to  the  cabin  of  Jack  Foster,  a  colored  man,  in 
the  evening,  and,  after  sitting  a  while,  coolly 
proceeded  to  kill  the  family,  and  succeeded  in 
killing  Lucy  Armstrong,  a  blind  woman  over 
ninety  years  old,  Foster's  mother-in-law;  also 
Jack  Foster  and  his  wife  and  their  son  R?chard; 
two  of  the  children  escaped  and  were  witnesses 
in  the  cause.  One  of  the  defendants  was  heard 
to  say  to  the  other,  a  short  time  previous  to  the 
occurrence,  that  he  thought  that  there  would 
soon  be  another  war  about  the  niggers;  that 
when  it  did  come  he  intended  to  go  to  killing 
niggers ;  and  he  was  not  sure  that  he  would  not 
begin  his  work  of  killing  them  before  the  war 
sliould  actually  commence. 

By  the  laws  of  Kentucky  at  the  time  the  in- 
dictment was  found,  negroes  could  not  testify 
against    white    persons.    The    indictment  was 
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found  and  prosecuted  under  the  civil  rights  bill, 
passed  April  9^  18(56. 

The  bill  referred  to  was  primarily  intended 
to  carry  out,  in  all  its  length  and  breadth,  and 
to  all  its  legitimate  consequences,  the  then  re- 
■cent  constitutional  Amendment  abolishing  slav- 
-ery  in  the  United  States,  and  to  place  persons 
•of  African  descent  on  an  equality  of  rights  and 
privileges  with  other  citizens  of  the  United 
States.  To  do  this  effectually  it  was  not  only 
596*]  nece3sary  *to  declare  this  equality  and 
impose  penalties  for  its  violation,  but,  as  far  as 
practicable,  to  counteract  those  unjust  and  dis- 
•crimiuating  Jaws  of  some  of  the  states  by  which 
persons  of  African  descent  were  subjected  to 
punishments  of  peculiar  harshness  and  igno- 
miny, and  deprived  of  rights  and  privileges  en-* 
joyed  by  white  citizens. 

This  general  scope  and  object  of  the  act  will 
often  furnish  us  a  clue  to  its  just  construcfion. 
It  may  be  remarked,  however,  that  the  tern's  of 
the  act  are  broad  enough  to  embrace  other  per- 
sons as  well  as  those  of  African  descent,  but 
that  is  a  point  not  now  in  question  in  this  case. 

The  1st  section  declares  that  all  persons  born 
in  the  United  States,  not  subject  to  a  foreign 
power,  and  not  including  untaxed  Indians,  art-, 
citizens  of  the  United  States,  and  that  such  citi- 
zens, of  every  race  and  color,  without  regard  to 
previous  condition  of  slavery,  shall  have  the 
«ame  rijrht,  in  every  state  and  territory  in  the 
United  States,  to  make  and  enforce  contracts; 
to  sue,  be  parties,  and  give  evidence;  to  inherit, 
purchase,  lease,  sell,  hold,  and  convey  real  and 
personal  property,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  se- 
curity of  person  and  property,  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  pun- 
ishment, pains,  and  penalties,  and  to  none  other, 
any  law  or  custom  to  the  contrary  notwith- 
standing. 

This  is  the  fundamental  section  of  the  act. 
All  that  follows  is  intended  to  secure  and  vin- 
dicate, to  the  objects  of  it,  the  rights  herein 
declared,  and  to  establish  the  requisite  machin- 
ery for  that  end. 

Tliia  section  is  in  direct  conflict  with  those 
state  laws  which  forbade  a  free  colored  person 
to  remove  to  or  to  pass  through  the  state,  from 
having  firearms,  from  exercising  the  functions 
of  a  minister  of  the  gospel,  and  from  keeping 
a  house  of  entertainment;  laws  which  prohibit- 
ed all  colored  persons  from  being  taught  to  read 
and  write,  from  holding  or  conveying  property, 
and  from  being  wicnesses  in  any  case  where  a 
white  person  was  concerned;  and  laws  which 
subjected  them  to  cruel  and  ignominious  pun- 
ishments not  imposed  upon  white  persons,  such 
597*]  as  to  be  sold  as  vagrants,  to  *be  tied  to 
the  whipping  post,  etc.,  etc.  All  these,  and  all 
other  discriminations,  were  intended  to  be  abol- 
ished and  done  away  with. 

The  2d  section  makes  it  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  for  any  per- 
son, under  color  of  any  law  or  custom,  to  de- 
prive any  inhabitant  ot  a  state  or  territory  of 
any  riarht  secured  by  the  act,  or  to  subject  him 
to  different  punishment  or  penalties  on  account 
of  his  having  been  a  slave,  or  by  reason  of  his 
color  or  race.,  than  is  prescribed  for  the  pun- 
ishment of  white  persons. 

The  3d  section  proceeds  to  confer  upon  the 
district  courts  of  the  United  States,  exclusive 
of  the  state  courts,  jurisdiction  to  try  these 
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offenses,  and  then  follows  the  clause  under 
whi6h  the  indictment  in  the  present  case  wan 
found,  declaring  that  the  said  district  courts 
shall  also  have  cognizance,  concurrently  with 
the  circuit  courts  of  the  United  States,  "of  all 
causes,  civil  and  criminal,  affecting  persons 
who  are  denied,  or  cannot  enforce  in  the  courts 
or  judicial  tribunals  of  the  state,  or  locality 
where  they  may  be,  any  of  the  rights  secured 
to  them  by  the  1st  section,"  with  right  of  re- 
moval of  causes  from  state  courts,  etc.  It  is 
evident  that  the  provisions  of  the  2d  section, 
making  it  a  criminal  offense  to  deprive  a  per- 
son of  his  rights.,  or  to  subject  him  to  a  dis- 
criminating punishment,  would  fail  to  reach  a 
great  number  of  cases  which  the  broad  and  lib- 
eral provisions  of  the  Ist  section  were  intended 
to  cover  and  protect.  The  clause  in  question 
is  intended  to  reach  these  cases,  or,  at  least, 
a  large  class  of  them.  It  provides  a  remedy 
where  the  state  refuses  to  give  one;  where  the 
mischief  consists  in  inaction  or  refusal  to  act, 
or  refusal  to  give  requisite  relief;  whereas, 
the  2d  section  provides  for  actual  positive  inva- 
sion of  rights.  Thus,  if  the  state  should  re- 
fuse to  allow  a  freedom  to  sue  in  its  courts, 
thereby  denying  him  judicial  relief,  or  should 
fail  to  provide  laws  for  the  punishment  of 
white  persons  guilty  of  criminal  acts  against 
his  person  or  property,  thereby  denying  him  ju- 
dicial redress,  there  can  be  no  doubt  that  the 
case  would  come  within  the  scope  of  the  clause 
under  consideration.  Suppose  that,  in  any  state, 
•assault  and  battery,  mayhem — nay,  [*598 
murder  itself,  could  be  perpetrated  upon  a  col- 
ored man  with  impunity,  no  law  being  provided 
for  punishing  the  offender,  would  not  that  be  a 
case  of  denial  of  rights  to  the  colored  popula- 
tioh  of  that  state?  Would  not  the  clause  of 
the  civil  rights  bill  now  under  consideration 
give  jurisdiction  to  the  United  States  courts  in 
such  a  case?  Yet,  if  an  indictment  should  be 
found  in  one  of  those  courts  against  the  offend- 
er, the  t-echnical  parties  to  the  record  would 
only  be  the  United  States  as  plaintiff  and  th« 
criminal  as  defendant.  Nevertheless,  could  it 
be  said,  with  any  truth  or  justice,  that  this 
would  not  be  a  cause  affecting  persons  denied 
the  rights  secured  to  them  by  the  1st  section  of 
the  law? 

The  case  before  us  is  just  as  clearly  within 
the  scope  of  the  law  as  such  a  case  would  be. 
I  do  not  put  it  upon  the  ground  that  the  wit- 
nesses of  the  murder,  or  some  of  them,  are  col- 
ored persons,  disqualified  by  the  laws  of  Ken- 
tucky to  testify,  but  on  the  groxmd  that  the 
cause  is  one  affecting  the  person  murdered,  as 
well  as  the  whole  class  of  persons  to  which  she 
belonged.  Had  the  case  been  simple  assault 
and  battery,  the  injured  party  would  have  been 
deprived  of  a  right,  enjoyed  by  every  white  citi- 
zen, of  entering  a  complaint  before  a  magis- 
trate, or  the  grand  jury,  and  of  appearing  as 
a  witness  on  the  trial  of  the  offender.  I  say 
"right,"  for  it  is  a  right,  an  inestimable  right, 
that  of  invoking  the  penalties  of  the  law  upon 
those  who  criminally  or  feloniously  attack  our 
persons  or  our  property.  Civil  society  has  de- 
prived us  of  the  natural  right  of  avenging  our- 
selves, but  it  has  preserved  to  us,  all  the  more 
jealously,  the  right  of  bringing  the  offender  to 
justice.  By  the  common  law  of  England  the 
injured  party  was  the  actual  prosecutor  of 
criminal  offenses,  although  the  proceeding  wn^ 
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in  the  Eling's  name ;  but  in  felonies,  which  in- 
volved a  forfeiture  to  the  Crown,  of  the  crim- 
inal's property,  it  was  also  the  duty  of  the 
Crown  officers  to  superintend  the  prosecution. 
And,  although  in  this  country  it  is  almost  the 
imiversal  practice  to  appoint  public  and  official 
prosecutors  in  criminal  cases,  yet  it  is  the  right 
of  the  injured  party,  and  a  duty  he  owes  to 
599*]  society,  to  *  furnish  what  aid  he  can  in 
bringing  the  offender  to  justice;  and  an  im- 
portant part  of  that  right  and  duty  consists  in 
giving  evidence  against  him. 

To  deprive  a  whole  class  of  the  community 
of  this  right,  to  refuse  their  evidence  and  their 
sworn  complaints,  is  to  brand  them  with  a 
badge  of  slavery;  is  to  expose  them  to  wanton 
insults  and  fiendish  assaults;  is  to  leave  their 
lives,  their  families,  and  their  property  unpro- 
tected by  law.  It  gives  unrestricted  license  and 
impunity  to  vindictive  outlaws  and  felons  to 
rush  upon  these  helpless  people  and  kill  and 
slay  them  at  will,  as  was  done  in  this  case.  To 
say  that  actions  or  prosecutions  intended  for 
the  redress  of  such  outrages  are  not  ''causes 
affecting  the  persons"  who  are  the  victims  of 
them,  is  to  take,  it  seems  to  me,  a  view  of  the 
law  too  narrow,  too  technical  and  too  forget- 
ful of  the  liberal  objects  it  had  in  view.  If,  in 
such  a  rflid  as  I  have  supposed,  a  colored  person 
is  merrjiy  wounded  or  maimed,  but  is  still  capa- 
ble of  making  complaint,  and  on  appearing  to 
do  so,  has  the  doors  of  justice  shut  in  his  face 
on  the  ground  that  he  is  a  colored  person,  and 
cannot  testify  against  a  white  citizen,  it  seems 
to  me  almost  a  stultification  of  the  law  to 
say  that  the  case  is  not  within  its  scope.  Let 
us  read  it  once  more:  **The  district  courts 
shall,  concurrently  with  the  circuit  courts,  h^ve 
cognizance  of  all  causes,  civil  and  criminal,  af- 
fecting persons  who  are  denied  or  cannot  en- 
force in  the  courts  or  judicial  tribunals  of  the 
state  or  locality  where  they  may  be.  any  of 
the  rights  secured  to  them  by  the  1st  section 
of  this  act." 

If  the  case  above  supposed  is  within  the  act 
(as  it  assuredly  must  be) ,  does  it  cease  to  be  so 
when  the  violence  ofTered  is  so  great  as  to  de- 
prive the  victim  of  life?  Such  a  construction 
would  be  a  premium  on  murder.  If  mere  vio- 
lence offered  to  a  colored  person  (who,  by  the 
law  of  Kentucky,  was  denied  the  privilege  of 
complaint)  gives  the  United  States  court  ju- 
risdiction, when  such  violence  is  short  of  being 
fatal,  that  jurisdiction  cannot  cease  when  death 
is  the  result.  The  reason  for  its  existence  is 
stronger  than  before.  If  it  would  have  been 
a  cause  affecting  him  when  living,  it  will 
600*1  *be  a  cause  aft'ecting  him  though  dead. 
The  object  of  prosecution  and  punishment  is  to 
prevent  crime,  as  well  as  to  vindicate  public 
justice.  The  fear  of  it,  the  anticijmtion  of  it, 
stands  between  the  assassin  and  his  victim  like 
a  vindictive  shade.  It  arrests  his  arm  and  loos- 
ens the  dagger  from  his  grasp.  Should  not  the 
colored  man  have  the  «gis  of  this  protection  to 
guard  his  life,  as  well  as  to  guard  his  limbs  or 
property?  Shonld  he  not  enjoy  it  in  equal  de- 
gree with  the  white  citizen?  In  a  large  and  just 
sense,  can  a  prosecution  for  his  murder  affect 
him  any  less  than  a  prosecution  for  an  assault 
upon  him?  He  is  interested  in  both  alike. 
They  are  his  protection  against  violence  and 
wrong.  At  all  events,  it  cannot  be  denied  that 
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the  entire  class  of  persons  under  disability  is 
affected  by  prosecutions  for  wrongs  done  to  one 
of  their  number,  in  which  they  are  not  permit- 
ted to  testify  in  the  state  courts. 

I  am  well  aware  of  the  case  of  Ortegcu,  who 
was  indicted  in  the  circuit  court  for  offering 
violence  to  the  person  of  the  Spanish  minister. 
The  defendant  claimed  that  it  was  "a  case  af- 
fecting a  public  minister,"  and  under  the  Con- 
stitution cognizable  only  in  the  Supreme  Court. 
But  the  court,  taking  the  strict  and  technical 
view,  decided  that,  being  a  criminal  case,  in 
which  the  United  States  was  plaintiff  and  of- 
fender was  defendant,  they  only  were  the  par- 
ties whom  the  case  affected.  Conceding  that 
this  decision  was  good  law  for  the  purposes  of 
that  case,  I  do  not  feel  that  I  am  bound  by  it  in 
this.  The  effect  of  that  decision  was  that  the 
Constitution,  in  giving  the  Supreme  Court  ju- 
risdiction in  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls,  only  intended  to 
give  these  public  persons  the  right  to  sue  and 
be  sued  in  the  Supreme  Court.  In  the  case 
before  us,  I  think  Congress  meant  a  great  deal 
more  than  this  when  it  gave  the  United  States 
courts  cognizance  of  all  causes,  civil  and  crim- 
inal, affecting  persons  who  are  denied  or  can- 
not enforce  in  the  courts  of  the  state  any  of  the 
rights  secured  by  the  1st  section  of  the  act. 

I  have  considered  the  case  irrespective  of  the 
fact  that  the  witnesses  of  the  transaction  were 
all  colored  people,  who,  at  *the  time  this  [*601 
indictments  was  found,  were  denied  the  right  to 
testify  against  white  persons  in  Kentucky.  I 
have  placed  it  on  the  sole  ground,  that  prose- 
cutions for  crimes  committed  against  colored 
persons  are  causes  which,  in  the  sense  of  the 
civil  rights  "bill,  most  seriously  affect  them; 
and  that  in  Kentucky  they  were  denied  the 
privilege  of  being  witnesses  in  these  causes.  I 
do  not  mean  to  be  understood  as  saying  that 
every  cause  in  which  a  colored  person  may  be 
called  as  a  witness,  for  that  reason  belongs  to 
the  cognizance  of  the  United  States  courts.  In 
ordinary  cases  of  a  civil  character,  the  party 
calling  such  a  person  as  a  witness  is  the  person 
affected.  Such  party,  be  he  black  or  white,  may 
except  to  the  rejection  of  his  witness,  and  bring 
the  case  to  this  court  by  writ  of  error  from  the 
state  court  of  last  resort  under  the  25th  section 
of  the  judiciary  act.  A  defendant  in  a  crim- 
inal prosecution  may  do  the  same  thing  where 
a  bill  of  exceptions  is  allowed  in  criminal  cases. 

To  conclude,  I  have  no  doubt  of  the  power 
of  Congress  to  pass  the  laws  now  under  consid- 
eration. Slavery,  when  it  existed,  extended  its 
influence  in  every  direction,  depressing  and  dis- 
franchising the  slave  and  his  race  in  every  pos- 
sible way.  Hence,  in  order  to  give  full  effect 
to  the  national  will  in  abolishing  slavery,  it 
was  necessary  in  some  way  to  counteract  these 
various  disabilities  and  the  effects  flowing  from 
them.  Merely  striking  off  the  fetters  of  the 
slave,  without  removing  the  incidents  and  con- 
sequences of  slavery,  would  hardly  have  been 
a  boon  to  the  colored  race.  Hence.,  also,  the 
amendment  abolishing  slavery  was  supplement- 
ed by  a  clause  giving  Congress  power  to  enforce 
it  by  appropriate  legislation.  No  law  was  nec- 
essary to  abolish  slavery;  the  amendment  did 
that.  The  power  to  enforce  the  amendment  by 
jippropriate  legislation  must  be  a  power  to  do 
away  with  the  incidente  and  consequences  of 
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slavery,  and  to  instate  the  freedmen  in  full  em- 
ployment of  that  civil  liberty  and  equality  which 
the  abolition  of  slavery  meant. 

In  my  opinion  the  judgment  of  the  circuit 
court  should  be  affirmed. 

I  am  authorized  to  state  that  Justice  Swayne 
concurs  in  this  opinion. 


MARGARET  JACOWAY,  Admrx.  of  Benjamm 
J.  Jacoway,  Deceased,  Plff.  in  Err., 

V. 

TILFORD  DENTON. 

Jurisdiction  over  state  judgment  for  price  of 

slaves. 

Thld  court  has  no  jarlsdictlon  over  a  state  judg- 
ment rendered  for  the  price  of  slaves  sold,  In  which 
the  defenses  were  that  by  the  Constitution  of  the 
state  and  of  the  United  States  slaves  were  eman- 
cipated, and  the  consideration  of  the  obligation 
thereby  failed,  and  that  the  contract  was  origi- 
nally null  and  void. 

[No.  47.] 
Submitted  Nov.  U,  1871.    Decided  Apr.  i,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

The  case  is  stated  by  the  court. 
Messrs.  A.   H.  Garland  and  P,  Phillips  for 
plaintiff  in  error. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  is  also  before  us  upon  a  motion  to 
dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. 

The  defendant  in  error  brought  suit  in  the 
circuit  court  of  Yell  county,  to  the  September 
term,  1866,  upon  the  writing  obligatory  exe- 
cuted to  him  by  William  D.  Jacoway,  deceased, 
on  the  4th  of  October,  1860,  for  the  sum  of  $4,- 
500,  payable  one  year  from  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  from  the 
maturity  of  the  obligation  imtil  its  payment. 
The  administrator  interposed  three  pleas: 

( 1 )  That  the  consideration  of  the  obligation 
was  the  purchase  of  slaves,  and  that  they  were 
all  emancipated  by  the  Constitution  of  Arkan- 
sas, adopted  in  1864. 

(2)  That  the  slaves  were  emancipated  by  an 
amendment  to  the  Constitution  of  the  United 
States,  and  that  the  consideration  of  the  obli- 
gation thereby  wholly  failed. 

(3)  That  the  contract  was  originally  null 
and  void. 

The  plaintiff  demurred.  The  ^urt  sustained 
the  demurrers  and  gave  judgment  against  the 
defendant  for  the  amount  claimed  in  the  dec- 
laration. The  defendant  appealed  to  the  su- 
preme court  of  the.  state,  and  that  court  af- 
firmed the  judgment. 

After  what  we  have  said  in  Smith's  Adm.  v. 
Jordan's  Adm.,  just  decided,  it  is  sufficient  to 
remark  that  the  record  discloses  no  question 
cognizable  by  this  court. 

The  twit  of  error  is,  therefore,  dismissed. 
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THE  STEAMBOAT  ST.  JOHN,  her  Engine, 
etc..  The  New  Jersey  Steamboat  Company, 
Claimant,  Appt., 

V, 

ABRAHAM  E.  HASBROUCK. 

Steamer  held  in  fault  for  a  coJUsion. 

Where  a  steaml)oat  on  the  Hudson  river  selected 
her  own  course  in  passlnR  a  propeller  with  boats 
in  tow,  and  instead  of  going  to  the  right,  as  was 
usual,  went  to  the  left  of  the  propeller,  and  ran 
into  and  sunk  one  of  the  boats  in  tow  of  the  pro- 
peller; held,  that  the  steamer  ought  to  have  kept 
far  enough  to  the  left  to  be  sure  of  avoiding  a  col- 
lision, and,  not  having  done  so.  a  Judgment  against 
her  for  the  damages  was  aflSrmed. 

[No.  131.] 
Argued  Mar.  6,  1872.    Decided  Apr.  1,  1872: 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 
Mr.  Charles  Jones  for  appellant. 
Messrs.  C.  Donohue  and  C.  Swan  for  ap- 
pellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Abraham  E.  Hasbrouck,  the  libelant  in  this 
case,  was  the  owner  of  a  barge  called  the  Ulster 
County,  which  was  sunk  in  the  Hudson  river, 
near  West  Point,  on  the  20th  November,  1864, 
by  collision  with  the  steamer  St.  John,  while 
said  barge  was  in  tow  of  the  steam  propeller 
Pluto.  The  libel  was  filed  against  the  steamer  to 
recover  damages  for  the  injury  sustained.  The 
St.  John  was  a  large  passenger  steamer,  on  her 
downward  trip  from  Albany  to  New  York.  The 
Pluto  was  moving  up  the  river,  with  the  barge 
Ulster  County  lashed  to  her  larboard  side  and 
another  barge  to  her  starboard  side,  and  a  canal 
boat  astern  of  the  latter.  The  collision  took 
place  about  3  o'clock  in  the  morning,  in  a  clear 
moonlight  night.  At  West  Point  there  is  an 
abrupt  bend  in  the  Hudson  river,  making  near- 
ly a  right  angle.  Below  this  bend  its  course  is 
southerly;  above  it,  proceeding  up  the  river, 
it  is  westerly  for  nearly  a  mile  and  then  north- 
erly. The  Pluto,  with  her  tows,  was  still  be- 
low the  point,  proceeding  slowly  up  the  river, 
nearer  to  the  eastern  than  to  the  western  shore, 
when  the  St.  John  was  discovered  up  the  west- 
em  reach  of  the  river.  The  St.  John  blew  two 
whistles,  signifying  that  she  would  go  to  the 
left  or  eastward  of  the  Pluto.  The  men  on  the 
Pluto  say  that  the  signal  was  answered  by  two 
whistles  on  their  paH;,  and  that  the  helm  was 
put  to  starboard  accordingly,  turning  the  head 
of  the  Pluto  more  to  the  west.  The  collision 
took  place  directly  off  West  Point,  at  the  abrupt 
bend  of  the  river,  about  the  middle  of  the  chan- 
nel. The  St.  John  struck  the  larboard  bow  of 
the  barge  Ulster  County,  and  cut  into  her  about 
ten  feet.  The  witnesses  for  the  libelant,  the 
pilot  and  others,  say  that  when  the  St.  John 
approached  them,  she  seemed  to  sheer  to  the 
west,  and  thus  ran  into  the  tow.  This  is  de- 
nied on  the  other  side. 

On  the  part  of  the  St.  John,  it  is  testified 
by  the  pilot  and  wheelman  that  they  discovered 
the  light  of  the  Pluto  below  West  Point,  over 
the  land,  as  they,  the  St.  John,  rounded  Maga- 
zine Point,  where  the  river  turns  to  the  east; 
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and  that  they  kept  the  helm  of  the  St.  John 
hard  a-starboard  until  the  collision  occurred, 
thus  keeping  up  all  the  time  a  sheer  to  the 
eastward.  This  could  not  have  been  so,  for  it 
would  have  carried  the  St.  John  to  the  east  side 
of  the  channel,  whereas,  it  is  conceded  that  the 
collision  occurred  in  about  mid  channel.  The 
St.  John  selected  her  own  course;  instead  of 
going  to  the  right  of  the  Pluto,  as  is  usual,  she 
concluded  to  go  to  the  left,  miscalculating  the 
precise  position  of  the  Pluto  and  supposing  her 
to  be  nearer  to  the  western  shore  than  she  was. 
Having  selected  her  course,  the  St.  John  ought 
to  have  kept  far  enough  to  the  eastward  or  left, 
to  be  sure  of  avoiding  a  collision.  Instead  of 
this,  she  kept  in  the  middle  of  the  channel,  evi- 
dently expecting  the  propeller  to  keep  out  of 
her  way.  In  rounding  the  point,  she  hugged 
too  near,  and  did  not  give  the  Pluto  a  chance 
to  get  inside  of  her. 

The  case  is  purely  one  of  fact,  and  it  can 
serve  no  instructive  purpose  to  review^  the  evi- 
dence in  detail.  We  have  c<irefully  examined 
it,  and  are  satisfied  that  the  result  reached  by 
the  circuit  and  district  courts  was  correct. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  interest  on  the  amount. 


JOHTsr  FRANK  PARGOUD,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  13  Wall.  156-158.) 
President's  proclamation  of  pardon,  effect  of. 

1.  The  Presideut's  proclamation  of  Dec.  25.  1868. 
granting  pardon  and  amnesty  unconditionally  and 
without  reservation  to  all  who  participated,  direct- 
ly or  indirectly,  in  the  late  Rebellion,  relieves 
claimants  of  captured  and  abandoned  property, 
from  proof  of  adhesion  to  the  United  States  dur- 
ing the  late  Civil  War. 

2.  It  is  uunecessarv,  therefore,  for  such  claim- 
ants to  prove  such  adhesion  or  personal  pardon  for 
taking  part  in  the  Rebellion  against  toe  United 
States. 

[No.  36.] 

Argued  Apr.  20,  21,  1871,    Decided  Apr,  8, 

1872, 

APPEAL  from  the  Court  of  Claims. 
The  petitioner  claimed  the  proceeds  of 
eighty-five  bales  of  cotton,  taken  from  his  plan- 
tation in  Louisiana,  in  the  summer  of  186^.  He 
had  participated  in  the  Rebellion,  but  received 
amnesty  and  pardon  Jan.  11,  1866.  These  facts 
were  alleged  in  his  petition,  which  was  dis- 
missed by  the  court  of  claims,  without  a  trial 
on  the  merits,  sustaining  the  motion  of  the  so- 
licitor of  the  United  States  to  dismiss. 

From  this  judgment  petitioner  sought  an  ap- 
peal, which  the  court  of  claims  denied  him; 
w^hereupon  he  applied  for  and  obtained  a  man- 
damus from  this  court,  ordering  the  court  of 
claims  to  send  up  the  transcript  of  appeal.  The 
case  was  argued  and  decided  at  the  same  time 
with  Ex  parte  Zellner,  9  Wall.  244.  19  L.  ed. 
665. 

A  motion  is  made  to  dismiss  the  case  for  want 
of  -jurisdiction,  pursuant  to  a  proviso  in  the  act 
of  Congress  of  July  12,  1870.  See  V,  8,  v. 
Klein,  ante,  519,  with  which  case  the  present 
one  was  argued. 

Note. — The  effect  of  pardons — see  note  to  Arm- 
strong's Foundry  v.  U.  S.  18  L.  ed.  U.  S.  882. 
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The  arguments  of  counsel  were  devoted  al- 
most exclusively  to  the  question  of  the  validity 
of  this  proviso  in  the  act  of  1870,  above  re- 
ferred to.  That  question,  however,  was  not  di- 
rectly passed  upon  in  the  decision  of  this  case 
nor  in  the  decision  {Armstrong  v.  U,  8,  ante,. 
614)   upon  which  it  was  based. 

Messrs.  P.  Phillips  and  THomaa  J.  Du- 
rant  for  appellant. 

Messrs.  Akerman,  Atty.  Oen.,  and  B.  H. 
Bristowy  Solicitor  Oen.,  for  the  United  States, 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  decision  of  the  court  of  claims  in  thi» 
case  was  against  the  claimant,  on  the  ground 
that  the  petition  did  not  aver  that  he  had  given 
no  aid  or  comfort  to  the  Rebellion,  nor  suflB- 
ciently  aver  a  pardon  by  the  President. 

But  we  have  recently  decided,  in  the  case  of 
Armstrong  v.  United  States,  ante,  614,  that  the 
President's  proclamation  of  December  25,  1865 
(15  Stat,  at  L.  711),  granting  pardon  and  am- 
nesty unconditionally  and  without  reservation 
to  all  who  participated,  directly,  *or  in-  [*158 
directly,  in  the  late  Rebellion,  relieves  claimants 
of  captured  and  abandoned  property  from  proof 
of  adhesion  to  the  United  States  during  the 
late  Civil  War.  It  was  unnecessary,  therefore, 
to  prove  such  adhesion  or  personal  pardon  for 
taking  part  in  the  Rebellion  against  the  United 
States. 

The  judgment  of  the  Court  of  Claims  dismiss- 
ing the  petition  is  reversed. 


JOSEPH  H.  BRADLEY,  Plff.  in  Err^ 

V. 

GEORGE  P.  FISHER. 
(See  S.  C.  13  Wall.  335-357.) 

Order  striking  attorney's  name  from  roll,  effect 
of — judges,  when  not  liable  to  suits  for  judi- 
cial acts — excess  of  jurisdiction — pou>er  to  re- 
move attorneys — practice  on — obligations  of 
attorneys — threat  by  attorney  to  judge  out  of 
court, 

♦1.  An  order  of  the  criminal  conrt  of  the  District 
of  Columbia,  made  In  1867,  striking  the 
name  of  an  attorney  from  Its  roll,  did  not  remove 
the  attorney  from  the  bar  of  the  supreme  court 
of  the  District,  the  criminal  court  being  at  that 
time  a  separate  and  Independent  court :  and  In  an 
action  by  the  attorney  against  the  Judge  of  the 
criminal  court,  that  order  was  Inadmissible  to 
show  a  removal  by  order  of  the  defendant,  or  by 
order  of  the  court  held  by  him  from  the  supreme 
court,  notwithstanding  that  an  act  of  Congress, 
passed  in  1870,  changed  the  independent  character 
of  the  criminal  court  and  declared  that  Its  Judg- 
ments, decrees,  and  orders  should  be  deemed  judg- 
ments, decrees,  and  orders  of  the  supreme  court  of 
the  District.  The  act  of  Congress,  in  enlarging 
the  operation  of  the  order,  did  not  alter  Its  orig- 
inal character. 

2.  Judges  of  courts  of  superior  or  general  Juris- 
diction are  not  liable  to  civil  actions  for  th'»Ir  Ju- 
dicial acts,  even  when  such  acts  are  In  excess  of 
their  Jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly.  A  distinction  as  to 
their  liability  made  between  acts  done  by  them  In 
excess  of  their  Jurisdiction  and  acts  done  by  them 
In  the  clear  absence  of  all  Jurisdiction  over  the 
subject-matter. 

3.  The  power  to  remove  attorneys  from  the  bar 
Is  possessed  by  all  courts  which  have  authority  to 

*Headnote8  by  Mr.  Justice  Fibld. 

Note. — Disbarring  an  attorney — see  notes,  19 
L.  ed.  U.  S.  214 :  13  L.  R.  A.  767. 
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admit  attorneys  to  practice;  but  except  where  the 
matters  constituting  the  grounds  of  Its  action  oc- 
cur in  open  court  In  the  presence  of  Its  Judges,  the 
power  of  the  court  should  not  he  exercised  with- 
out notice  to  the  offending  party  of  the  grounds 
of  a  complaint  against  him,  and  affording  him 
ample  opportunity  of  explanation  and  defense. 

4.  The  obligations  which  attorneys  assume  when 
they  are  admitted  to  the  bar,  is  not  simply  to  be 
obedient  to  the  Constitution  and  laws,  but  to  main- 
tain at  all  times  the  respect  due  to  courts  of  Jus- 
tice and  Judicial  officers.  This  obligation  is  not 
discharged  by  merely  observing  the  rules  of  cour- 
teous demeauor  in  open  court,  but  includes  ab- 
staining, out  of  court,  from  insulting  language  and 
offensive  conduct  towards  the  Judges  personally 
for  their  Judicial  acts.  A  threat  of  personal  chas- 
tisement made  by  an  attorney  to  a  Judge  out  of 
court,  for  hia  conduct  during  the  trial  of  a  cause 
pending,  is  good  ground  for  striking  the  name  of 
the  attorney  from  the  rolls  of  attorneys  prac- 
tising in  the  court.  Such  an  order  is  a  Judicial  act 
for  which  the  Judge  is  not  liable  to  the  attorney 
in  a  civil  action. 

[No.  118.] 
Argued  Feb.  26,   27,  187t  Decided  Apr.  8, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  case  is  stated  by  the  court. 

Messrs,  Joseph  H.  Bradley,  P,  P.,  R.  T. 
Merkrio,  and  J.  M.  Haxxis,  for  plaintiff  in 
error : 

First.  The  defendant  had  no  power  or  juris- 
diction, after  the  jury  was  discharged  in  the 
case  of  John  H.  Surratt,  to  do  any  act  as  a 
court. 

1.  Tiie  statute  (10  Stat,  at  L.  160)  gave 
him  power  and  jurisdiction  to  try  that  case; 
but  he  could  not  and  did  not  hold  a  court  for 
the  transaction  of  any  other  business. 

2.  The  proceeding  to  punish  an  attorney  fdr 
contempt  or  for  misbehavior  in  oflBce,  is  a  judi- 
cial proceeding  and  constitutes  a  case  when  the 
proceedings  are  regular.  See  authorities  cited 
below  on  other  points. 

3.  The  case  of  Surratt  having  been  disposed 
of,  the  functions  of  the  court  before  which  it 
was  tried  ceased^  and  the  court  could  not  law- 
fully sit  any  longer. 

Second.  If  the  court  had  no  jurisdiction  of 
the  case,  and  the  judge  who  was  presiding 
knew  of  the  facts,  he  is  liable  in  this  action, 
although  he  did  not  act  corruptly  or  maliciously. 
Houlden  v.  Smith,  14  Q.  B.  841. 

Tnird.  If  the  proceeding  was  to  punish  for 
a  contempt,  the  defendant  was  prohibited  by 
the  act  of  March  3,  1831  (4  Stat,  at  L.  487), 
from  passing  judgment. 

1.  The  criminal  court  of  the  District  of  Co- 
lumbia is  a  court  of  the  United  States. 

See  Const,  art.  1,  §  8;  Cohens  v.  Va.  6 
Wheat.  326-329 ;  Kendall  v.  U.  8.  12  Pet.  619 ; 
Ea  parte  Bradley,  7  Wall.  374,  19  L.  ed.  218; 
act  Feb.  27,  1801 ;  2  Stat,  at  L.  106,  §§  3,  5,  8. 

2.  The  alleged  offense  is  not  charged  to  have 
been  committed  in  open  court,  nor  so  near 
thereto  as  to  disturb  the  administration  of 
justice. 

3.  The  whole  act  looks  to  misconduct  or  con- 
tempt which  interferes  with  the  administra- 
tion of  justice;  and  to  assault  a  judge  out  of 
sourt  is  a  criminal  offense,  but  not  a  contempt 
of  court. 

4.  If  the  punishment  was  for  misbehavior  in 
office  as  attorney,  this  does  not  take  the  case 
out  of  the  provision  of  the  statute  prohibiting 
a  summary  proceeding  except  in  the  caaes 
therein  mentioned. 
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Fourth.  The  record  does  not  show  that  the 
court  was  sitting  when  the  alleged  offense  was 
committed,  nor  that  any  notice  or  process  of 
any  kind  was  served  on  the  plaintiff  in  error, 
nor  that  he  had  in  any  way  "a  day  in  court," 
nor  that  he  voluntarily  appeared,  and  there- 
fore there  was  no  case  for  the  judgment  of  the 
court;  if  the  court  had  been  sitting  at  the  time 
the  order  and  decree  (as  it  is  called  in  the 
plea)  was  made  by  the  defendant;  and  the 
whole  proceeding  was  coram  non  judice  and 
void. 

1.  This  was  a  summary  proceeding  The 
summary  jurisdiction  given  by  law  does  not 
mean  arbitrary  power  in  the  court  nor  unlim- 
ited will  or  discretion,  without  any  process  of 
law;  but  is  the  exercise  of  that  discretion  vest- 
ed by  law  in  the  court,  to  proceed  by  summary 
process  for  the  more  expeditious  dispensation 
of  justice,  without  the  intervention  of  a  jury. 

Bl.  Com.  book  iv.,  ch.  20;  Sullivan's  Lect. 
§  39,  p.  356;  Ex  parte  Secomhe,  19  How.  9,  15 
L.  ed.  565. 

"Where  there  is  no  jurisdiction  there  can  be 
no  discretion,  for  discretion  is  incident  to  ju- 
risdiction." Piper  V.  Pearson,  2  Gray,  120. 
"The  discretion  vested  in  courts,  where  private 
rights  are  concerned,  is  judicial,  not  unlim- 
ited." 

Harvie  v.  Cammack,  0  Dana,  243.  "It  must 
not  be  arbitrary,  vague  and  fanciful."  Rew  v. 
Wilkes,  4  Burr.  2639;  Witman  v.  Ely,  4  Serg. 
&  R.  265. 

"If  this  discretion  be  wilfully  abused,  it  is 
criminal."  Rew  v.  Young,  1  Burr.  563;  Bouv. 
Die.  tit.  Discretion,  cases  cited. 

2.  Notice  to  put  the  party  on  his  defense  is 
an  indispensable  rule  of  justice,  and  without 
this  the  court  had  no  jurisdiction  of  the 
person. 

"A  judge  or  any  person  acting  by  authority 
as  such,  where  he  has  over  the  subject-matter 
and  over  the  person,  a  general  jurisdiction 
which  he  has  not  exceeded,  will  not  be  liable 
to  have  his  judgment  examined  in  an  action 
brought  against  him ;  but  if  the  jurisdiction  be 
wanting  over  the  subject-matter  and  over  the 
person,  such  judgment  would  be  examinable. 

Dynes  v.  Hoover,  20  How.  83,  15  L.  ed.  845; 
Rex  V.  LeAiard,  Sayers.  6;  Willis  v.  Oipps,  5 
Moore,  P.  C.  391 ;  Crompton,  Justice,  and 
Lord  Chanc^lor  Chelmsford,  in  Queen  v.  The 
Saddler  Co.  10  H.  of  L.  Cas.  404;  Rex  v. 
Oaskin,  8  T.  R.  209;  Queen  v.  Smith,  5  Q.  B. 
621;  Capel  v.  Child,  2  Cromp.  &  J.  578,  584; 
Lindhurst,  573,  676;  Bragg's  Case,  11  Coke, 
93,  6.  90  a:  Rex  v.  Benn,  6  T.  R.  198;  Bo7iaker 
V.  Evans,  16  Q.  B.  171;  Ex  parte  Ramshay,  18 
Q.  B.  187 ;  Oreene  v.  Briggs,  1  Curt.  337. 

"It  is  contrary  to  natural  justice  that  a 
party  should  be  proceeded  against  and  degrad- 
ed without  being  heard,  and  which  cannot  be 
done  without  summoning  the  party  and  giving 
him  an  opportunity  to  iS  heard.  Rex  v.  Chcm. 
of  Cambridge,  2  Ld.  Raym.  1348. 

In  the  case  at  bar,  it  is  impossible  to  say 
whether  the  defendant  meant  to  tind  the  plain- 
tiff guilty  of  the  contempt,  or  of  misconduct 
in  office.  If  the  former,  he  is  met  directly  and 
squarely  by  the  act  of  March  3,  1831.  If  the 
latter,  he  falls,  on  the  other  hand,  into  the 
dilemma  of  an  entire  absence  of  any  notice  to 
the  plaintiff. 

There  is  no  difference  at  common  law  in  pro- 
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ceedings  in  courts  against  attorneys  and  other 
persons  who  are  in  possession  of  rights  or  fran- 
chises; and  to  remove  an  attorney  from  his  of- 
fice has,  with  great  uniformity,  heen  regarded 
as  a  proceeding  criminal  in  its  nature;  but 
whether  criminal  or  civil,  always  as  a  strictly 
judicial  proceeding,  to  be  effected  only  by  "due 
process  of  law"  and  by  the  exercise  of  the  ju- 
dicial discretion  of  the  court,  and  not  the  arbi- 
trary power  of  the  judge.  That  the  charges 
in  a  regular  complaint  against  an  attorney 
ought  not  to  be  received  and  acted  upon  unless 
made  on  oath,  is  admitted.  It  is  a  course  of 
proceeding  which  is  recommended  by  consider- 
ations too  obvious  to  require  that  they  should 
be  urged. 

Ex  parte  Burr,  9  Wheat.  529 ;  State  v.  Chap- 
man, 11  Ohio,  530. 

In  order  to  revoke  or  suspend  the  license  of 
an  attorney,  the  law  requires  that  there  should 
be  an  accusation  and  charges,  a  notice  and  a 
day  in  court,  and  it  cannot  be  done  summarily 
by  the  order  of  the  court. 

State  V.  Start,  7  Iowa,  499 ;  see  also  Hovoard 
v.  Oosttet,  10  Q.  B.  359;  Sm.  Lead.  Gas.  (ed. 
1866)  676,  835. 

These  authorities  fully  establish  the  prop- 
ositions, that  the  law  makes  no  difference  be- 
tween an  attorney  and  others  holding  office 
during  good  behavior,  and  other  vested  rights 
or  franchises  subject  to  be  taken  away  by  "due 
process  of  law,"  and  requires  in  every  case  of 
proceeding  to  take  away  such  office,  right,  or 
tranchise,  that  the  party  to  be  proceeded 
against  shall  have  notice  and  an  opportunity 
to  be  heard,  before  the  court  can  ac(}uire  juris- 
diction to  adjudicate;  and  that  jurisdiction  is 
limited  to  the  exercise  of  a  legal  discretion  by 
a  court,  and  does  not  include  the  arbitrary 
acts  of  a  judge. 

An  action  on  the  case  may  be  maintained 
at  common  law  for  the  disturbance  of  the  party 
in  the  lawful  possession  and  enjoyment  of  an 
office.  Though  a  case  be  of  first  impression, 
if  it  shows  a  concurrence  of  loss  and  injury 
from  the  act  complained  of,  the  action  will  be 
maintainable.  Lynch  v.  Knight,  9  H.  of  L. 
Cas.  577. 

If  the  proceedings  are  void  against  an  attor- 
ney, he  would  have  an  action  for  damages,  if 
interrupted  or  deprived  of  the  privileges  and 
emoluments  conferred  by  the  license.  1  Cal. 
190. 

If  the  alleged  trespasser  be  a  judge  of  a 
court  of  record,  the  only  question  is:  Was  the 
act  done  a  judicial  act,  within  his  jurisdiction  ? 
Of  this  he  is  not  the  judge.  If  it  was  not,  and 
"he  has  acted  without  his  jurisdiction,  he  has 
ceased  to  be  a  judge." 

See  Randall  v.  Bngham,  7  Wall.  523,  19  L. 
ed.  285. 

The  extent  of  his  power  and  jurisdiction  was 
to  punish  by  fine  or  imprisonment  or  both. 
He  could  not  disbar  for  a  contempt  only;  and 
he  could  not  take  away  the  franchise  of  attor- 
ney without  due  process  of  law.  But  if,  from 
malicious  and  corrupt  motives,  he  usurped  ju- 
risdiction knowingly,  the  fact  that  he  claimed 
to  be  acting  as  a  court,  and  acted  erroneously, 
cannot  afford  him  any  protection.  Ya4es  v. 
Lansing,  9  Johns.  407-413.  432. 

If  he  were  holding  a  court  of  record  with 
such  jurisdiction  as  a  criminal  court  of  this 
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district  has,  and  had  jurisdiction  and  discre- 
tion to  adjudge  and  punish  for  a  contempt  or 
misbehavior  in  office,  and  although  the  record 
on  its  face  may  show  that  the  person  and  of- 
fense in  the  particular  case  were  both  within 
his  jurisdiction  if  he  acted  wilfully  and  cor- 
ruptly in  the  matter,  and  with  express  malice 
toward  the  plaintiff,  and  with  intent  to  injure 
him,  it  is  competent  for  the  plaintiff,  on  proper 
and  fitting  allegations  in  his  declaration,  to 
prove  those  fac^;  to  contradict  the  record  by 
parol  proof  and  show  that,  in  point  of  fact, 
the  whole  statement  contained  therein  is  a  fab- 
rication and  false. 

1.  Because  no  man  is  to  be  condemned  under 
the  law  of  the  land  without  an  opportunity  of 
being  heard. 

2.  No  court  can  create  a  jurisdiction  for  it- 
self by  its  own  statement  of  facts  put  on  rec- 
ord, without  any  proceeding  as  the  basis  of 
such  record. 

3.  Wilful  abuse  of  power,  corrupt  exercise 
of  office,  express  malice  towards  an  individual, 
and  working  intentional  injury  to  him  by  means 
of  false  entries  made  by  a  juage  on  the  records 
of  a>  court  of  general  jurisdiction,  are  not  judi- 
cial acts  and  are  not  within  the  discretion  of 
the  judge;  and  satisfactory  proof  of  those 
facts  is  admissible  in  evidence  in  actions  to 
usurp  the  wrong  done  by  such  acts;  to  show 
that,  in  the  particular  case,  the  judge  attempt- 
ed to  create  for  himself  a  jurisdiction  and  cUs- 
cretion  not  given  by  the  law. 

10  Rep.  76,  a,  h;  2  Str.  994;  3  Willes,  345; 
2  T.  R.  225;  5  Taunt.  500;  1  Marsh.  220;  Rep. 
T.  Hardw.  64;  3  M.  &  S.  411 ;  1  Bam.  &  C.  169 ; 
14  Ad.  &  El.  (N.  S.)  841;  15  Ad.  k  El.  (N.  S.) 
240;  2  Stark.  Ev.  807;  5  Johns.  282;  9  Johns. 
392;  12  Johns.  257;  3  Maine,  330;  24  Vt.  143; 
2  Gray,  120;  2  Gray,  570;  4  Gray,  83;  11 
Cush.  315;  2  Harr.  (N.  J.)  58;  7  Oh.  (N.  8.), 
45,  and  the  cases  before  cited. 

Messrs.  William  Cook  and  A.  O.  Bid- 
die  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1867,  the  plaintiff  was  a  member  of  the 
Bar  of  the  supreme  court  of  the  District  of  Co- 
lumbia, and  the  defendant  was  one  of  the  jus- 
tices of  that  court.  In  June,  of  that  year,  the 
trial  of  one  John  H.  Suratt,  for  the  murder  of 
Abraham  Lincoln,  was  commenced  in  the  crim- 
inal court  of  the  District,  and  was  continued 
until  the  tenth  of  the  following  August,  when 
the  jury  were  discharged  in  consequence  of 
their  inability  to  agree  upon  a  verdict.  Tlie 
defendant  held  that  court,  presiding  at  the 
trial  of  Suratt  from  its  commencement  to  its 
close,  and  the  plaintiff  was  one  of  the  attor- 
neys who  defended  the  prisoner.  Immediately 
upon  the  discharge  of  the  jury,  the  court, 
thus  held  by  the  defendant,  directed  an  order 
to  be  entered  on  its  records  striking  the  name 
of  the  plaintiff  from  the  roll  of  attorneys  prac- 
tising in  that  court.  The  order  was  accom- 
panied by  a  recital  that  on  the  second  of  July 
preceding,  during  the  progress  of  the  trial  of 
Suratt,  immediately  after  the  court  had  taken 
a  recess  for  the  day,  as  the  presiding  judge  was 
descending  from  the  Bench,  he  had  been  ac- 
costed in  a  rude  and  insulting  manner  by  the 
plaintiff,  charging  him  with  havinn:  o*'*'^t''  t'*** 
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plaintiff  a  series  of  insults  from  the  Bench 
from  the  commencement  of  the  trial;  that  the 
judge  had  then  disclaimed  any  intention  of 
passing  any  insult  wliatever,  and  had  assured 
the  plaintiff  that  he  entertained  for  him  no 
other  feelings  than  those  of  respect,  but  that 
the  plaintiff,  so  far  from  accepting  this  ex- 
planation, or  disclaimer,  had  threatened  the 
judge  with  personal  chastisement. 

The  plaintiff  appears  to  have  regarded  this  or- 
der of  the  criminal  court  as  an  order  disbarring 
him  from  the  supreme  court  of  the  District; 
345*]  and  the  whole  theory  of  the  *present  ac- 
tion proceeds  upon  that  hypothesis.  The  dec- 
larati.on  in  one  count  describes  the  criminal 
court  as  one  of  the  branches  of  the  supreme 
court,  and  in  the  other  count  represents  the 
order  of  the  criminal  court  as  an  order  remov- 
ing the  plaintiff  from  the  office  of  an  attorney 
at  law  m  the  supreme  court  of  the  District. 
And  it  is  for  the  supposed  removal  from  that 
court,  and  the  assumed  damages  consequent 
thereon,  that  the  action  is  brought. 

Yet  the  criminal  court  of  the  District  was 
at  that  time  a  separate  and  independent  court, 
and  as  distinct  from  the  supreme  court  of  the 
District  as  the  circuit  court  is  distinct  from 
the  Supreme  Court  of  the  United  States.  Its 
distinct  and  independent  character  was  urged 
by  the  plaintiff  and  successfully  urged  in  this 
court,  as  ground  for  relief  against  the  subse- 
quent action  of  the  supreme  court  of  the  Dis- 
trict based  upon  what  had  occurred  in  the 
criminal  court.  And  because  of  its  distinct 
and  independent  character,  this  court  held  that 
the  supreme  court  of  the  District  possessed  no 
power  to  punish  the  plaintiff  on  account  of 
contemptuous  conduct  and  language  before  the 
criminal  court,  or  in  the  presence  of  its  judge. 
By  this  decision,  which  was  rendered  at  the 
D>ecember  term  of  1868  {Ew  parte  Bradley,  7 
Wall.  364,  19  L.  ed.  214,  the  groundwork  of  the 
present  action  of  the  plaintiff  is  removed.  The 
law  which  he  successfully  invoked,  and  which 
protected  him  when  he  complained  of  the  ac- 
tion of  the  supreme  court  of  the  District,  must 
now  equally  avail  for  the  protection  of  the  de- 
fendant when  it  is  attempted  to  give  to  the 
criminal  court  a  position  and  power  which 
were  then  denied.  The  order  of  the  criminal 
court,  as  it  was  then  constituted,  was  not  an 
order  of  the  supreme  court  of  the  District,  nor 
of  one  of  the  oranches  of  that  court.  It  did 
not,  for  we  know  that  in  law  it  could  not,  re- 
move the  plaintiff  from  the  office  of  an  attor- 
ney 9l  that  court,  nor  affect  his  right  to  prac- 
tise Jherein. 

Tn^Is  point  is  distinctly  raised  by  the  special 
pleo  jf  the  defendant,  in  which  he  sets  up  that 
3411  •■)  at  the  time  the  order  *complained  of  was 
mad.,  he  was  regularly  and  lawfully  holding  the 
crimlial  court  of  the  District,  a  court  of  rec- 
ord, LAving  general  jurisdiction  for  the  trial  of 
crimen:  and  offenses  arising  within  the  District, 
and  ilat  the  order  complained  of  was  an  order 
of  the  criminal  court,  made  by  him  in  the  law- 
ful ex/rcise  and  performance  of  his  authority 
and  c'aty  as  its  presiding  justice,  for  official 
misco^-duct  of  the  plaintiff,  as  one  of  its  attor- 
neys, vn  his  presence;  and  upon  this  plea  the 
plaintiff  joined  issue. 

The  ./ourt  below,  therefore,  did  not  err  in  ex- 
cluding the  order  of  removal  as  evidence  in  the 
caus«*,  ifor  the  obvious  reason  that  it  did  not 
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establish  nor  tend  to  establish  the  removal  of 
the  plaintiff  by  any  order  of  the  defendant,  or 
of  the  court  held  by  him,  from  the  Bar  of  the 
supreme  court  of  the  District.  And  the  re- 
fusal of  the  court  below  to  admit  evidence  con- 
tradicting the  recitals  in  that  order  could  not 
be  the  ground  of  any  just  exception,  when  the 
order  itself  was  not  pertinent  to  any  issue  pre- 
sented. Nor  is  this  conclusion  affected  by  the 
act  of  Congress  passed  in  June,  1870,  nearly 
three  years  after  the  order  of  removal  was 
made,  and  nearly  two  years  after  the  present 
action  was  commenced,  changing  the  independ- 
ent character  of  the  criminal  court  and  declar- 
ing that  its  judgments,  decrees,  and  orders 
should  be  deemed  the  judgments,  decrees,  and 
orders  of  the  supreme  court  of  the  District.  16 
Stat,  at  L.  160.  If  the  order  of  removal  ac- 
quired from  this  legislation  a  wider  scope  and 
operation  than  it  possessed  when  made,  the  de- 
fendant is  not  responsible  for  it.  The  original 
act  was  not  altered.  It  was  still  an  order  dis- 
barring the  plaintiff  only  from  the  criminal 
court,  and  any  other  consequences  are  attrib- 
utable to  the  action  of  Congress,  and  not  to 
any  action  of  the  defendant. 

But  this  is  not  all.  The  plea,  as  will  be  seen 
from  our  statement  of  it,  not  only  sets  up  that 
the  order  of  which  the  plaintiff  complains  was 
an  order  of  the  criminal  court,  but  that  it  was 
made  by  the  defendant  in  the  lawful  exercise 
and  performance  of  his  authority  and  duty  as 
its  presiding  *  justice.  In  other  words,  it  ['347 
sets  up  that  the  order  for  the  entry  of  which  the 
suit  is  brought  was  a  judicial  act,  done  by  the 
defendant  as  the  presiding  justice  of  a  court 
of  general  criminal  jurisdiction.  If  such  were 
the  character  of  the  act,  and  the  jurisdiction  of 
the  court,  the  defendant  cannot  be  subjected 
to  responsibility  for  it  in  a  civil  action,, how- 
ever erroneous  the  act  may  have  been,  and 
however  injurious  in  its  consequences  it  may 
have  proved  to  the  plaintiff.  For  it  is  a  gen- 
eral principle  of  the  highest  importance  to  the 
proper  administration  of  justice  that  a  judi- 
cial officer,  in  exercising  the  authority  vested 
in  him,  shall  be  free  to  act  upon  his  own  con- 
victions, without  apprehension  of  personal 
consequence  to  himself.  Liability  to  answer  to 
everyone  who  might  feel  himself  aggrieved  by 
the  action  of  the  judge,  would  be  inconsistent 
with  the  possession  of  this  freedom,  and  would 
destroy  that  independence  without  which  no 
judiciary  can  be  either  respectable  or  useful. 
As  observed  by  a  distinguished  English  judge, 
it  would  establish  the  weakness  of  judicial  au- 
thority in  a  degrading  responsibility.  Taaffe 
V.  Dowries f  3  Moore,  P.  C.  41,  n. 

The  principle,  therefore,  which  exempts 
judges  of  courts  of  superior  or  general  author- 
icy  from  liability  in  a  civil  action  for  acts  done 
by  them  in  the  exercise  of  their  judicial  func- 
tions, obtains  in  all  countries  where  there  is 
any  well-ordered  system  of  jurisprudence.  It 
has  been  the  settled  doctrine  of  the  English 
courts  for  many  centuries,  and  has  never  been 
denied,  that  we  are  aware  of,  in  the  courts  of 
this  country. 

It  has,  as  Chancellor  Kent  observes,  "a  deep 
root  in  the  common  law."  Yates  v.  Lansing,  5 
Johns.  291. 

Nor  can  this  exemption  of  the  judges  from 

civil  liability  be  affected  by  the  motives  with 

which  their  judicial  acts  are  performed.     The 
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purity  of  their  motives  cannot  in  this  way  be 
the  subject  of  judicial  inquiry.  This  was  ad- 
judged in  the  case  of  Floyd  cmd  Barker,  report- 
ed by  Coke,  in  1608  (12  Coke,  25)  where  it  was 
laid  down  that  the  judges  of  the  realm  could 
not  be  drawn  in  question  for  any  supposed  cor- 
348*]  ruption  impeaching  *the  verity  of  their 
records,  except  before  the  King  himself,  and  it 
was  observed  that  if  they  were  required  to  an- 
swer otherwise,  it  would  "tend  to  the  scandal 
and  subversion  of  all  justice,  and  those  who 
are  the  most  sincere,  would  not  be  free  from 
continual  calumniations." 

The  truth  of  this  latter  observation  is  mani- 
fest to  all  persons  having  much  experience  with 
judicial  proceedings  in  the  superior  courts. 
Controversies  involving  not  merely  great  pe- 
cuniary interests,  but  the  liberty  and  character 
of  the  parties  and,  consequently,  exciting  the 
deepest  feelings,  are  being  constantly  deter- 
mined in  those  courts,  in  which  there  is  a  great 
conflict  in  the  evidence  and  great  doubt  as  to 
the  law  which  sliould  govern  their  decision.  It 
is  this  class  of  cases  which  imposes  upon  the 
judge  the  severest  labor,  and  often  create  in 
his  mind  a  painful  sense  of  responsibility.  Yet 
it  is  precisely  in  this  class  of  cases  that  the 
losing  party  feels  most  keenly  the  decision 
against  him,  and  most  readily  accepts  anything 
but  the  soundness  of  the  decision  in  expliana- 
tion  of  the  action  of  the  judge.  Just  in  pro- 
portion to  the  strength  of  his  convictions  of 
the  correctness  of  his  own  view  of  the  case  is 
he  apt  to  complain  of  the  judgment  against 
him,  and  from  complaints  of  the  judgment  "to 
pass  to  the  ascription  of  improper  motives  to 
the  judge.  When  the  controversy  involves 
questions  affecting  large  amounts  of  property 
or  relates  to  a  matter  of  general  public  concern, 
or  touches  the  interests  of  numerous  parties, 
the  disappointment  occasioned  by  an  adverse 
decision,  often  finds  vent  in  imputations  of 
this  character,  and  from  the  imperfection  of 
human  nature  this  is  hardly  a  subject  of  won- 
der. If  civil  actions  could  be  maintained  in 
such  cases  against  the  judge,  because  the  los- 
ing party  should  see  fit  to  allege  in  his  com- 
plaint that  the  acts  of  the  judge  were  done  with 
partiality,  or  maliciously  or  corruptly,  the 
protection  essential  to  judicial  independence 
would  be  entirely  swept  away.  Few  persons 
sufficiently  irritated  to  institute  an  action 
against  a  judge  for  his  judicial  acts  would 
hesitate  to  ascribe  any  character  to  the  acts 
which  would  be  essential  to  the  maintenance 
of  the  action. 

349*]  *If  upon  such  allegations  a  judge  could 
be  compelled  to  answer  in  a  civil  action  for  his 
judicial  acts,  not  only  would  his  office  be  de- 
graded and  his  usefulness  destroyed,  but  he 
would  be  subjected  for  his  protection  to  the  ne- 
cessity of  preserving  a  complete  record  of  all 
the  evidence  produced  before  him  in  every  liti- 
gated case,  and  of  the  authorities  cited  and  ar- 
guments presented,  in  order  that  he  might  be 
able  to  show  to  the  judge  before  whom  he 
might  be  summoned  by  the  losing  party — and 
that  judge  perhaps  one  of  an  inferior  jurisdic- 
tion— ^that  he  had  decided  as  he  did  with  judi- 
cial integrity;  and  the  second  judge  would  be 
subjected  to  a  similar  burden,  as  he  in  his  turn 
might  also  be  held  amenable  by  the  losing 
party. 

Some  just  observations  on  this  head  by  the 
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late  Chief  Justice  Shaw,  will  be  found  in  Pratt 
V.  Qardnor,  2  Cush.  68,  and  the  point  here 
was  adjudged  in  the  recent  case  of  Fray  v. 
Blackburn,  3  Best  &  S.  576,  by  the  Queen's 
bench  of  England.  One  of  the  judges  of  that 
bench  was  sued  for  a  judicial  act,  and  on  de- 
murrer one  of  the  objections  taken  to  the  dec- 
laration was,  that  it  was  bad  in  not  alleging 
malice.  Judgment  on  the  demurrer  having 
passed  for  the  defendant,  the  plaintiff  applied 
for  leave  to  amend  his  declaration  by  introduc- 
ing an  allegation  of  malice  and  corruption; 
but  Mr.  Justice  Compton  replied:  "It  is  a 
principle  of  our  law  that  no  action  will  lie 
against  a  judge  of  one  of  the  superior  courts 
for  a  judicial  act,  though  it  be  alleged  to  have 
been  done  maliciously  and  corruptly;  therefore 
the  proposed  allegatioii  would  not  make  the 
declaration  good.  The  public  are  deeply  inter- 
ested in  this  rule,  which,  indeed,  exists  for 
their  benefit,  and  was  established  in  order  to 
secure  the  independence  of  the  judges,  and  pre- 
vent them  being  harrassed  by  vexatious  ac- 
tions;" and  the  leave  was  refused.  Scott  v. 
Stansfield,  L.  R.  3  Exch.  220. 

•In  this  country  the  judges  of  the  su-  [*35Q 
perior  courts  of  record  are  only  responsible  to 
the  people,  or  the  authorities  constituted  by  the 
people,  from  whom  they  receive  their  commis- 
sions, for  the  manner  in  which  they  discharge 
the  great  trusts  of  their  office.  If  in  the  exercise 
of  the  powers  with  which  they  are  clothed  as 
ministers  of  justice,  they  act  with  partiality, 
or  maliciously,  or  corruptly,  or  arbitrarily,  or 
oppressively,  they  mav  be  called  to  an  account 
by  impeachment  and  suspended  or  removed 
from  office.  In  some  states  they'  may  be  thus 
suspended  or  removed  without  impeachment, 
by  a  vote  of  the  two  Houses  of  the  legislature. 

In  the  case  of  Ramdall  v.  Brigham,  7  Wall. 
523,  19  L.  ed.  285,  decided  by  this  court  at  the 
December  term  of  1868,  we  had  occasion  to  con- 
sider at  some  length  the  liability  of  judicial  offi- 
cers to  answer  in  a  civil  action  for  their  judicial 
acts.  In  that  case  the  plaintiff  *had  been  [*351 
removed  by  the  defendant,  who  was  one  of  the 
justices  of  the  superior  court  of  Massachusetts, 
from  the  Bar  of  that  state,  and  the  action  was 
brought  for  such  removal,  which  was  alleged 
in  the  declaration  to  have  been  made  without 
lawful  authority,  and  wantonly,  arbitrarily 
and  oppressively.  In  considering  the  questions 
presented  the  court  observed  that  it  was  a  gen- 
eral principle,  applicable  to  all  judicial  offi- 
cers, that  they  were  not  liable  to  a  civil  action 
for  any  judicial  act  done  by  them  within  their 
jurisdiction;  that  with  reference  to  judges  of 
limited  and  inferior  authority  it  had  been  held 
that  they  were  protected  only  when  they  acted 
within  their  jurisdiction;  that  if  this  were  the 
case  with  respect  to  them,  no  such  limitation 
existed  with  respect  to  judges  of  superior  or 
general  authority;  that  they  were  not  liable  in 
civil  actions  for  their  judicial  acts,  even  when 
such  acts  were  in  excess  of  their  jurisdiction 
"unless,  perhaps,  when  the  acts  in  excess  of 
jurisdiction  are  done  maliciously  or  corruptly." 
The  qualifying  words  were  inserted  upon  the 
suggestion  that  the  previous  language  laid 
down  the  doctrine  of  judicial  exemption  from 
liability  to  civil  actions  in  terms  broader  than 
was  necessary  for  the  case  under  considera- 
tion, and  that  if  the  language  remained  un- 
qualified   it    would    require    an    explanation 
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of  some  apparently  conflicting  adjudications 
found  in  the  reporte.  They  were  not  intended 
as  an  expression  of  opinion  that  in  the  cases 
supposed  such  liability  would  exist,  but  to 
avoid  the  expression  of  a  contrary  doctrine. 

In  the  present  case,  we  have  looked  into  the 
authorities  and  are  clear,  from  them,  as  well  as 
from  the  principle  on  which  any  exemption  is 
maintained,  that  the  qualifying  words  used 
were  not  necessary  to  a  correct  statement  of  the 
law,  and  that  judges  of  courts  of  superior  oi 
goieral  jurisdiction  are  not  liable  to  civil  ac- 
tions for  their  judicial  acts,  even  when  such 
acts  are  in  excess  of  their  jurisdiction,  and  are 
alleged  to  have  been  done  maliciously  or  corrupt- 
ly. A  distinction  must  be  here  observed  be- 
tween excess  of  jurisdiction  and  the  clear  ab- 
sence of  all  jurisdiction  over  the  subject-mat- 
ter. Where  there  is  clearly  no  jurisdiction  over 
352*]  'the  subject-matter,  any  authority  exer- 
cised is  a  usurped  authority,  and  for  the  exercise 
of  such  authority,  when  the  want  of  jurisdiction 
is  known  to  the  judge,  no  excuse  is  permissible. 
But  where  jurisdiction  over  the  subject-matter 
is  invested  by  law  in  the  judge,  or  in  the  court 
which  he  holds,  the  manner  and  extent  in  which 
the  jurisdiction  shall  be  exercised  are  generally 
as  much  questions  for  his  determination  as  any 
other  questions  involved  in  the  case,  although 
upon  the  correctness  of  his  determination  in 
these  particulars  the  validity  of  his  judgments 
may  depend.  Thus,  if  a  probate  court,  invested 
only  with  authority  over  wills  and  the  settle- 
ment of  estates  of  deceased  persons,  should  pro- 
ceed to  try  parties  for  public  offenses,  juris- 
diction over  the  subject  of  offenses  being  entire- 
ly wanting  in  the  court,  and  this  being  neces- 
sarily known  to  its  judge,  his  commission 
would  afforc^  no  protection  to  him  in  the  exer- 
cise of  the  usurped  authority.  But  if,  on  the 
other  hand,  a  judge  of  a  criminal  court,  invest- 
ed with  general  criminal  jurisdiction  over  of- 
fenses committed  within  a  certain  district, 
should  hold  a  particular  act  to  be  a  public  of- 
fense, which  is  not  by  the  law  made  an  offense, 
and  proceed  to  the  arrest  and  trial  of  a  party 
charged  with  such  act,  or  should  sentence  a 
party  convicted  to  a  greater  punishment  than 
that  authorized  by  the  law  upon  its  proper  con- 
struction no  personal  liability  to  civil  action 
for  such  acts  would  attach  to  the  judge,  al- 
though those  acts  would  be  in  excess  of  his 
jurisdiction,  or  of  the  jurisdiction  of  the  court 
held  by  him,  for  these  are  particulars  for  his 
judicial  consideration,  whenever  his  general  ju- 
risdiction over  the  subject-matter  is  invoked. 
Indeed,  some  of  the  most  difficult  and  embar- 
rassing questions  which  a  judicial  officer  is 
called  upon  to  consider  and  determine  relate 
to  his  jurisdiction,  or  that  of  the  court  held  by 
him,  or  the  manner  in  which  the  jurisdiction 
shall  be  exercised.  And  the  same  principle  of 
exemption  from  liability  which  obtains  for  er- 
rors committed  in  the  ordinary  prosecution  of 
a  suit  where  there  is  jurisdiction  of  both  sub- 
ject and  person,  applies  in  cases  of  this  kind, 
and  for  the  same  reasons. 

The  distinction  here  made  between  acts  done 
353*1  in  excess  of  jurisdiction  and  acts  where 
no  jurisdiction  whatever  over  the  subject-matter 
exists,  was  taken  by  the  court  of  King's  bench, 
in  Ackerly  v.  Parkinson,  3  M.  &  S.  411.  In 
that  case  an  action  was  brought  against  the 
vicar-general  of  the  Bishop  of  Chester  and  his 
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surrogate,  who  held  the  oonsistorial  and  epis- 
copal court  of  the  Bishop,  for  excommimicating 
the  plaintiff  with  the  greater  excommimication 
for  contumacy  in  not  taking  upon  himself  the 
administration  of  an  intesta&'s  effects,  to  whom 
the  plaintiff  was  next  of  kin,  the  citation  issued 
to  him  being  void,  and  having  been  so  adjudged. 
The  question  .presented  was  whether,  under 
these  circumstances,  the  action  would  lie.  The 
citation  being  void,  the  plaintiff  had  not  been 
legally  brought  before  the  court,  and  the  subse- 
quent proce^ings  were  set  aside,  on  appeal,  on 
that  ground.  Lord  Ellenborough  observed  that 
it  was  his  opinion  that  the  action  was  not  main- 
tainable if  the  ecclesiastical  court  had  a  gen- 
eral jurisdiction  over  the  subject-matter,  al- 
though the  citation  was  a  nullity,  and  said 
that  "no  authority  had  been  cited  to  show  that 
Iho  jud^e  wouM  be  liable  to  an  action  lyhere 
he  lias  jurisdiction,  but  has  proceeded  errone- 
ously, or,  as  it  is  termed,  inverso  ordine."  Mr. 
Justice  Blanc  said  there  was  "a  material  dis- 
tinction between  a  case  where  a  party  comes 
to  an  erroneous  conclusion  in  a  matter  over 
which  he  has  jurisdiction  and  a  case  where  he 
acts  wholly  without  jurisdiction;"  and  held  that 
where  the  subject-matter  was  within  the  juris- 
diction of  the  judge,  and  the  conclusion  was 
erroneous,  although  the  party  should,  by  reason 
of  the  error,  be  entitled  to  have  the  conclusion 
set  aside  and  to  be  restored  to  his  former  rights, 
yet  he  was  not  entitled  to  claim  compensation 
in  damages  for  the  injury  done  by  such  errone- 
ous conclusion,  as  if  the  court  had  proceeded 
without  any  jurisdiction.  Calder  v.  Halket,  3 
Moore,  P.  0.  2B. 

*The  exemption  of  judges  of  the  supe-  [*354 
rior  courts  of  record  from  liability  to  civil  suit 
for  their  judicial  acts,  existing  when  there  is  ju- 
risdiction of  the  subject-matter,  though  irregu- 
larity and  error  attend  the  exercise  of  tiie  ju- 
risdiction, the  exemption  cannot  be  affected  by 
any  consideration  of  the  motives  with  which 
the  acts  are  done.  The  allegation  of  malicious 
or  corrupt  motives  could  always  be  made,  and 
if  the  motives  could  be  inquired  into,  judges 
would  be  subjected  to  the  same  vexatious  liti- 
gation upon  such  allegations,  whether  the  mo- 
tives had  or  had  not  any  real  existence.  Against 
the  consequences  of  their  erroneous  or  irregu- 
lar action,  from  whatever  motives  proceeding, 
the  law  has  provided  for  private  parties  numer- 
ous remedies,  and  to  those  remedies  they  must 
in  such  cases  resort.  But  for  malice  or  cor- 
ruption in  their  action  whilst  exercising  their 
judicial  functions  within  the  general  scope  of 
their  jurisdiction,  the  judges  of  these  courts 
can  only  be  reached  by  public  prosecution  in 
the  form  of  impeachment,  or  in  such  other  form 
as  may  be  specially  prescribed. 

If,  now,  we  apply  the  principle  thus  stated, 
the  question  presented  in  this  case  is  one  of 
easy  solution.  The  criminal  court  of  the  dis- 
trict, as  a  court  of  general  criminal  jurisdic- 
tion, possessed  the  power  to  strike  the  name  of 
the  plaintiff  from  its  rolls  as  a  practising  at- 
torney. This  power  of  removal  from  the  Bar 
is  possessed  by  all  courts  which  have  authority 
to  admit  attorneys  to  practice.  It  is  a  power 
which  should  only  be  exercised  for  the  most 
weighty  reasons,  such  as  would  render  the  con- 
tinuance of  the  attorney  in  practice  incompati- 
ble with  a  proper  respect  of  the  court  for  itselt 
or  a  proper  regard  for  the  integrity  of  the  pro- 
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fession.  And,  except  where  matters  occurring 
in  open  court  in  presence  of  the  judges  consti- 
tute the  grounds  of  its  action,  the  power  of  the 
court  should  never  be  exercised  without  notice 
to  the  ofTonding  party  of  the  grounds  of  com- 
plaint* against  him,  and  affording  him  ample 
opportunity  of  explanation  and  defense.  This 
is  a  rule  of  natural  justice,  and  is  as  appli- 
cable to  cases  where  a  proceeding  is  taken  to 
reach  the  right  of  an  attorney  to  practise  his 
855*]  profession  as  'it  is  when  the  proceeding 
is  taken  to  reach  his  real  or  personal  property. 
And  even  where  the  matters  constituting  the 
grounds  of  complaint  have  occurred  in  open 
court,  imder  the  personal  observation  of  the 
judges,  the  attorney  should  ordinarily  be  heard 
before  the  order  of  removal  is  made,  for  those 
matters  may  not  be  inconsistent  with  the  ab- 
sence of  improper  motives  on  his  part,  or  may 
be  susceptible  of  such  explanation  as  would  mit- 
igate their  offensive  character,  or  he  may  be 
ready  to  make  all  proper  reparation  and  apol- 
ogy. Admission  as  an  attorney  is  not  obtained 
without  years  of  labor  and  study.  The  office 
which  the  party  thus  acquires  is  one  of  value, 
and  often  becomes  the  source  of  great  honor  and 
emolument  to  its  possessor.  To  most  persons 
who  enter  the  profession,  it  is  the  means  of 
support  to  themselves  and  their  families.  To 
deprive  one  of  an  office  of  this  character  would 
often  be  to  decree  poverty  'to  himself  and  des- 
titution to  his  family.  A  removal  from  the 
Bar  should,  therefore  never  be  decreed  where 
any  punishment  less  severe — such  as  reprimand, 
temporary  suspension,  or  fine — ^would  accom- 
plish the  end  desired. 

But,  on  the  other  hand,  the  obligation  which 
attorneys  impliedly  assume,  if  they  do  not  by 
express  declaration  take  upon  themselves,  when 
they  are  admitted  to  the  Bar,  is  not  merely  to 
be  obedient  to  the  Constitution  and  laws,  but  to 
maintain  at  all  times  the  respect  due  to  courts 
of  justice  and  judicial  officers.  This  obligation 
is  not  discharged  by  merely  observing  the  rules 
of  courteous  demeanor  in  open  court,  but  it  in- 
cludes abstaining  out  of  court  from  all  insult- 
ing language  and  offensive  conduct  toward  the 
judges  personally  for  their  judicial  acts.  "In 
matters  collateral  to  official  duty,*'  said  Chief 
Justice  Gibson,  in  the  case  of  Austin  and  others, 
"tho  judge  is  on  a  level  with  the  members  of 
the  bar  as  he  is  with  his  fellow-citizens,  his  title 
to  distinction  and  respect  resting  on  no  other 
foundation  than  his  virtues  and  qualities  as  a 
man.  But  it  is,  nevertheless,  evident  that  pro- 
fessional fidelity  may  be  violated  by  acts  which 
fall  without  the  lines  of  professional  functions, 
and  which  may  have  been  performed  out  of 
the  pale  of  the  court.  Such  would  be  the 
356*]  •consequences  of  beating  or  insulting  a 
judge  in  the  street  for  a  judgment  in  court.  No 
one  would  pretend  that  an  attempt  to  control 
the  deliberation  of  the  Bench,  by  the  apprehen- 
sion of  violence,  and  subject  the' judges  to  the 
power  of  those  who  are,  or  ought  to  be,  subordi- 
nate to  them,  is  compatible  with  professional 
duty,  or  the  judicial  independence  so  indispen- 
sable to  the  administration  of  justice.  And  an 
enormity  of  the  sort,  practised  but  on  a  single 
judge,  would  be  an  offense  as  much  against  the 
court,  which  is  bound  to  protect  all  its  mem- 
bers, as  if  it  had  been  repeated  on  the  person 
of  each  of  them,  because  the  consequences  to 
suitors  and  the  public  would  be  the  same;  and 
652 


whatever  may  be  thought  in  such  a  case  of  the 
power  to  punish  for  contempt,  there  can  be  no 
doubt  of  the  existence  of  a  power  to  strike  the 
offending  attorney  from  the  roll." 

The  order  of  removal  complained  of.  in  this 
case,  recites  that  the  plaintiff  threatened  the 
presiding  justice  of  the  criminal  court,  as  he 
was  descending  from  the  Bench,  with  personal 
chastisement  K>r  alleged  conduct  of  the  judge 
during  the  progress  of  a  criminal  trial  then 
pending.  , 

The  matters  thus  recited  are  stated  as  the 
grounds  for  the  exercise  of  the  power  possessed 
by  the  court  to  strike  the  name  of  the  plaintiff 
from  the  roll  of  attorneys  practising  •  therein. 
It  is  not  necessary  for  us  to  determine  in  this 
case  whether  under  any  circumstances  the  ver- 
ity of  this  record  can  be  impeached.  It  is  suffi- 
cient to  observe  that  it  cannot  be  impeached  in 
this  action  or  in  any  civil  action  against  the 
defendant.  And  if  the  matters  recited  are 
taken  as  true,  there  was  ample  ground  for  the 
action  of  the  court.  A  greater  indignity  could 
hardy  be  offered  to  a  judge  than  to  threaten 
him  with  personal  chastisement  for  his  conduct 
on  the  trial  of  a  cause.  A  judge  who  should 
pass  over  in  silence  an  offense  of  such  gravity 
would  soon  find  himself  a  subject  of  pity  rather 
than  of  respect. 

The  criminal  court  of  the  district  erred  in 
not  citing  the  plaintiff,  before  making  the  order 
striking  his  name  from  the  roll  of  its  attorneys, 
to  show  cause  why  such  order  should  not  be 
made  for  the  offensive  language  and  conduct 
stated,  *and  affording  him  opportunity  [*367 
for  explanation  or  defense  or  apology.  But  this 
erroneous  manner  in  which  its  jurisdiction  was 
exercised,  however  it  may  have  affected  the  va- 
lidity of  the  act,  did  not  make  the  act  any  less 
a  judicial  act;  nor  did  it  render  the  defendant 
liable  to  answer  in  damages  for  it  at  the  suit  of 
the  plaintiff,  as  though  the  court  had  proceeded 
without  having  any  jurisdiction  whatever  over 
its  attorneys. 

We  find  no  error  in  the  rulings  of  the  court 
below,  and  its  judgment  must,  therefore,  he  af- 
firmed; and  it  is  so  ordered, 

Mr.  Justice  Davis,  dissenting; 

I  agree  that  judicial  officers  are  exempt  from 
responsibility  in  a  civil  action  for  all  their  ju- 
dicial acts  in  respect  to  matters  of  controversy 
within  their  jurisdiction.  I  agree,  further,  that 
judges  of  superior  or  general  authority  are 
equally  exempt  from  liabilitv,  even  when  they 
have  exceeded  their  jurisdiction,  unless  the  act«< 
complained  of  were  done  maliciously  or  cor- 
ruptly. But  I  dissent  from  Ihe  rule  laid  down 
by  the  majority  of  the  court,  that  a  judge  is 
exempt  from  liability  in  a  case  like  the  present, 
where  it  is  alleged  not  only  that  his  proceeding 
was  in  excess  of  jurisdiction,  but  that  he  acted 
maliciously  and  corruptly.  If  he  did  so,  he  is, 
in  my  opinion,  subject  to  suit  the  same  as  a 
private  person  would  be  under  like  circum- 
stances. 

I  also  dissent  from  the  opinion  of  the  mlijor- 
ity  of  the  court  for  the  reason  that  it  discusses 
the  merits  of  the  controversy,  which,  in  the 
state  of  the  record,  I  do  not  consider  open  for 
examination. 

I  am  authorized  to  say  that  Mr.  Justice  Clif- 
ford concurs  in  this  dissent. 
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F.  W.  EOBINSCX,  E.  N.  Robinson,  and  S.  F. 
Butterw'orth,  Plffa.  in  Err., 

V. 

UNITED  STATES. 
(Sec  S.  C.  13  Wall.  363-366.) 

Custom   or  usage,  when  receivable  to  ewplain 
contract — may  he  proved  by  one  vntneaa. 

1.  Custom  or  uBage  may  properly  be  received  to 
ascertain  and  explain  the  meaning  and  Intention  or 
the  parties  to  a  contract,  whether  written  or  pa- 
rol, the  meaning  oi  which  could  not  be  ascertained 
without  the  aid  of  such  extrinsic  evidence,  where 
the  parties  knew  of  the  existence  of  the  custom  or 
usage,  and  contracted  in  reference  to  it. 

2.  Parties  who  contract  on  a  subject-matter  con- 
cerning which  known  usages  prevail,  by  Impllca- 
tl<m  incorporate  them  into  their  agreements,  if 
nothhig  is  said  to  the  contrary.     ,       .^  . 

3.  Usage  may  be  proved  by  a  single  witness,  who 
has  full  knowledge  and  a  long  experience  on  the 
subject. 

[No.  143.] 
Submitted  Mar,  22, 1872.  Decided  Apr,  15, 1872. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
The  case  is  stated  by  the  court.  ^ 

Mr,   Edmond  I^.  Goold,   for   plaintiffs   m 

error  * 

The  testimony  did  not  establish  the  existence 
of  a  custom  of  a  certain,  uniform,  public,  fixed 
character,  reasonable  and  notorious,  so  far  as 
to  justify  a  presiunption  of  the  knowledge  of  its 
existence  by  the  parties  sought  to  be  charged. 

A  distinction  is  to  be  made  between  custom 
and  usage.  There  may  be  a  usage  without  a 
custom,  but  there  can  be  no  custom  without  a 
usage,  for  custom  is  the  result  of  usa^e.  To 
establish  a  custom,  there  must  have  existed  a 
uniform,  long  established,  widely,  universally 
and  notoriously  known  and  recognized  commer- 
cial habit  to  transact  business  in  a  certain  way, 
in  order  that  this  habit  may  be  considered  an 
incident  to  a  mercantile  contract  without  being 
mentioned,  and  so  become  one  of  its  elements. 

Edie  V.  E.  I.  Co,  2  Burr.  1216;  Smetz  v.  Ken- 
nedy, Riley,  38 ;  n.  q.  2  Pars.  Cont.  544 ;  Cope 
V.  Dodd,  13  Pa.  37;  Garrison  v.  Ins.  Co.  19 
How.  317,  16  L.  ed.  658;  Adams  v.  Otterback, 
15  How.  545;  U,  8.  v.  Buchanan,  8  How.  102; 
Coxe  V.  Heisley,  19  Pa>  246;  Walker  v.  Barren, 
6  Minn.  513;  1  Duer,  Ins.  182. 

The  testimony  as  to  usage  was  inadmissible 
for  want  of  an  averment  in  the  pleadings. 

The  fact  of  the  existence  of  a  usage  was  in- 
dispensable to  a  recovery.  An  omission  of  its 
averment  was  fatal. 

Mann  v.  Morewood,  5  Sandf.  564;  Bk.  v. 
SmitK  11  Wheat.  161;  2^.  C,  Co,  v.  Kidd,  37 
Cal.  304;  Qreen  v.  Palmer,  15' Cal.  413;  Wal- 
lace v.  Morgan,  23  Ind.  403;  Renner  v.  Bk.  9 
Wheat.  594;  Templeman  v.  Biddle,  I  Harr. 
(Del.)  522. 

The  testimony  of  one  witness  is  insufficient 

Note. — Usage  and  custom;  admisaibilitp  in  con- 
ttruction  of  contracts — see  note  to  Adams  v.  Ot- 
terback, 14  L.  ed.  U.  8.  805. 
13  Wall. 


to  establish  a  custom,  or  prove  that  any  fact  it 
notoriously  known. 

Lee  V.  Merrick,  8  Wis.  234;  Halu^erson  ▼. 
Cole,  1  Speers,  321 ;  Wood  v.  Hickok,  2  Wend. 
501 ;  Bissell  v.  Ryan,  23  111.  569;  Watts  v.  lAnd- 
sey,  7  Wheat.  162. 

Usages,  adding  new  incidents  to  contracts, 
should  be  sparingly  adopted.  Thy  are  not  re- 
garded with  favor  by  courts  of  justice. 

Rogers  v.  Mech.  Ins.  Co.  1  Story,  608;  Don- 
nell  V.  Ins.  Co.  2  Sumn.  377 ;  Crawford  v.  Clark, 
15  111.  567;  Bolton  v.  Colder,  1  Watts,  363; 
Power  V.  Kane,  5  Wis.  265;  Caldwell  y,  Daw- 
son, 4  Met.  (Ky.)  121;  Thompson  v.  Riggs,  5 
Wall.  679,  18  L.  ed.  707. 

The  contract  being  plain,  clear,  and  free  from 
ambiguity,  requires  no  explanation;  and  there- 
fore parol  testimony  is  not  admissible  to  inter- 
pret its  language. 

The  alleged  custom  is  void  for  uncertainty. 

Wallace  v.  Morga/n,  23  Ind.  403. 

Messrs.  Geo.  H.  Williams,  ji^fi/.  Oen.,  and 
B.  H.  Bristow,  Solicitor  Oen.,  for  defendant 
in  error: 

The  known  and  established  usage  of  trade, 
prevailing  in  the  place  where  a  contract  is  made 
respecting  matters  to  whicli  such  usages  relate, 
must  be  considered  to  be  tacitly  annexed  to 
the  terms  of  the  contract,  unless  it  is  expressly 
excluded. 

Add.  Cont.  851 ;  Chit.  Cont.  10th  ed.  by  Per- 
kins, 18,  19;  Croucher  v.  Wilder,  98  Mass.  325; 
2  Pars.  Cont.  5th  ed.  337 ;  Button  v.  Warring, 
1  Mees.  &  W.  466 ;  Humfrey  v.  Dale,  7  El.  &  Bl. 
275;  Conner  v.  Robinson,  2  Hill  (S.  C.)  254; 
Dalton  V.  Daniels,  2  Hilt.  474. 

The  only  qualification  of  the  principle  is 
that  the  usage  must  not  be  repugnant  to  or  in- 
consistent with  the  written  contract;  for  as  the 
office  of  the  usage  is  simply  one  of  exposition, 
to  ascertain  the  understanding  of  the  parties 
with  reference  to  the  terms  of  the  contract, 
where  a  repugnancy  or  inconsistency  exists,  the 
express  stipulation  of  the  parties  will  neces- 
sarily prevail. 

Accordingly,  parol  evidence  of  the  usage  of 
a  particular  trade,  where  such  usage  is  not  in- 
consistent with  the  written  contract,  is  always 
admissible.     Humfrey  v.  Dale,  supra. 

The  cause  of  action  was  founded,  not  upon 
the  usage,  but  upon  the  bond  and  the  alleged 
breach  of  the  condition  thereof,  and  it  was  suf- 
ficiently set  forth  in  the  complaint.  No  au- 
thority is  cited  by  the  counsel  where  it  has  been 
ruled  that,  in  a  suit  on  a  written  opntract,  a 
usage  of  trade  must  be  pleaded  before  it  can  be 
received  in  evidence  to  explain  the  instrument 
sued  on,  while  the  contrary  has  been  directly 
and  distinctly  held. 

See  Loice  v.  Lehman,  15  Ohio  St.  179;  2 
Archb.  (N.  P.)  208;  2  Steph.  (N.  P.)  1549,  n.  2. 

Another  objection  urged  is  that  the  testimony 
bf  one  witness  is  insufficient  to  establish  a  cus- 
tom. 

But  as  a  rule  of  law,  governing  the  proof  of 
usnges  of  trade,  this  proposition  cannot  be  sus- 
tained upon  principle  or  authority. 

If  a  single  witness  testifies  fully  and  explicit- 
ly to  the  existence  of  a  usage,  and  is  not  con- 
tradicted, it  cannot  be  assumed,  as  a  legal  con- 
clusion, that  the  proof  is  insufficient. 
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Marston  v.  Bk.  10  Ala.  284;  Vail  v.  Rice,  6 
N.  Y.  168;  Partridge  v.  Forsyth,  29  Ala.  203. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

In  June,  1867,  Robinson  &  Co.,  merchants  of 
San  Francisco,  entered  into  a  written  agreement 
with  Major  T.  T.  Hoyt,  Assistant  Quarter- 
master of  the  United  States,  to  deliver  "on  his 
order"  1,000,000  bushels  of  first  quality  clear 
barley.  The  barley  according  to  the  terms  ex- 
pressed in  the  contract,  was  to  be  delivered  be- 
tween the  1st  of  July,  1867,  and  the  30th  of 
June,  1868,  in  such  quantities  and  at  such  times 
as  might  be  required  for  the  use  of  the  govern- 
ment troops,  and  at  certain  posts  named;  the 
precise  points  at  those  posts  to  be  designated  by 
the  acting  quartermasters  at  the  posts  them- 
selves. But  thqre  was  no  specification  in  the 
instrument,  of  any  particular  manner  in  which 
the  barley  was  to  be  delivered,  as  whether  loose, 
or  in  what  is  kno%vn  as  "bulk,"  or  in  sacks. 

Under  this  contract,  Robinson  &  Co.  deliv- 
864*1  ered  in  sacks  all  'the  barley  required,  be- 
tween July  1,  1867,  and  the  1st  of  January, 
1868 ;  how  much,  exactly,  did  not  appear,  but  it 
was  more  than  30,000  pounds.  On  the  10th  of 
January,  1868.  being  required  to  deliver  30,000 
pounds  more,  they  tendered  the  quantity  in 
bulk,  that  is  to  say,  loose  in  wagons.  The  officer 
at  the  post  where  it  was  tendered,  refused  to  re- 
ceive it,  because  it  was  not  in  sacks.  Thereup- 
on, the  contractor  refused  to  deliver  any  more, 
and  abandoned  his  contract  altogether. 

On  suit  brought  by  the  United  States,  the 
^vemment  counsel  asked  a  witness  engaged 
in  the  grain  business  in  California  in  1867  and 
1868,  this  question:  "Do  you  know  the  usage 
of  the  trade  with  respect  to  the  delivery  of  bar- 
ley?*' The  question  was  objected  to  on  the 
fi[round,  among  others,  that  it  was  incompetent 
for  the  plaintiff  to  vary  the  terms  of  the  con- 
tract by  usage,  but  the  objection  was  overruled. 
The  witness  then  testified  that  it  was  the  cus- 
tom in  California  as  of  course  to  deliver  grain 
in  sacks,  and  had  always  been  the  custom ;  that 
he  never  knew  it  to  be  delivered  in  any  other 
way,  unless  by  special  agreement;  the  custom 
of  the  trade  being  to  deliver  by  sacks  altogether ; 
that  there  has  l^en  a  few  experiments  at  ship- 
ping wheat  in  bulk,  but  that  these  were  excep- 
tional, and  that  the  vessels  plying  around  the 
bay  were  not  constructed  for  thus  carrying 
grain;  that  sacks  cost  about  seventeen  cents 
apiece,  and  held  from  100  to  112  pounds. 

There  was  no  other  witness  produced  to  show 
the  usage  set  up.  The  court  (which  by  consent 
of  the  parties  had  been  substituted  in  the  place 
of  a  jury)  foimd  that,  at  the  time  of  this  c»>n- 
tract,  it  was  the  usage  in  California,  and  always 
had  been  prior  to  that  time,  to  deliver  barley 
in  sacks,  unless  it  was  expressly  stipulated  oth- 
erwise in  the  contract,  and  that  therefore  a  ten- 
der in  bulk  did  not  satisfy  the  contract. 

Judgment  being  accordingly  given  for  the 
United  States,  the  defendant  brought  the  case 
here  on  exceptions  to  the  evidence  and  finding. 

In  Bernard  v.  Kellogg,  10  Wall.  383,  19  L. 
ed.  987,  this  court  decided  that  proof  of  a  cus- 
tom or  usage  inconsistent  with  a  contract,  and 
which  either  expressly  or  by  necessary  implica- 
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tion  contradicts  it>  cannot  be  received  in  evi- 
dence to  affect  it ;  and  that  usage  is  not  allowed 
to  subvert  the  settled  rules  of  law.  But  we 
stated  at  the  same  time  that  custom  or  usage 
was  properly  received  to  ascertain  and  explain 
the  meaning  and  intention  of  the  parties  to  a 
contract,  whether  written  or  parol,  the  meaning 
of  which  could  not  be  ascertained  without  the 
aid  of  such  extrinsic  evidence,  and  that  such 
evidence  was  thus  used  on  the  theory  that  the 
parties  knew  of  the  existence  of  the  custom  or 
usage  and  contracted  in  reference  to  it.  This 
latter  rule  is  as  well  settled  as  the  former 
{Coggs  V.  Bernard,  1  Sm.  L.  Cas.  782)  and  un- 
der it  the  evidence  was  rightly  received. 

It  is  obvious  by  the  steps  which  the  plaintiffs 
took  to  perform  their  contract,  that  there  are 
two  modes  in  which  barley  may  be  delivered, 
for  they  delivered  part  in  sacks  and  tendered 
part  in  bulk.  And  it  is  equally  obvious,  on 
account  of  the  additional  cost,  that  they  would 
not  have  delivered  the  barley  in  sacks  for  a 
period  of  six  months,  if  the  contract,  on  its 
face,  was  satisfied  by  delivery  in  bulk. 
*The  contract,  by  its  terms,  is  silent  as  [*366 
to  the  mode  of  delivery,  and  although  there 
are  two  modes  in  which  this  can  be  done, 
yet  they  are  essentially  different,  and  one  or 
the  other  and  not  both  must  have  been  in 
the  mind  of  the  parties  at  the  time  the 
agreement  was  entered  into.  In  the  absence 
of  an  express  direction  on  the  subject,  ex- 
trinsic evidence  must  of  necessity  be  resorted 
to  in  order  to  find  out  which  mode  was  adopt- 
ed by  the  parties ;  and  what  extrinsic  evidence 
is  better  to  ascertain  this  than  that  of  usage? 
If  a  person  of  a  particular  occupation  in  a 
certain  place  makes  an  agreement  by  virtue 
of  which  something  is  to  be  done  in  that 
place,  and  this  is  uniformly  done  in  a  certain 
way  by  persons  of  the  same  occupation  in  the 
same  place,  it  is  but  reasonable  to  assume  that 
the  parties  contracting  about  it,  and  specifying 
no  manner  of  doing  it  different  from  the  ordi- 
nary one,  meant  that  the  ordinary  one  and  no 
other  should  be  followed.  Parties  who  contract 
on  a  subject-matter  concerning  which  known 
usages  prevail,  by  implication  incorporate 
them  into  their  agreements,  if  nothing  is  said 
to  the  contrary. 

The  evidence  in  the  present  case  did  not  tend 
to  contradict  the  contract,  but  to  define  its 
meaning,  in  an  important  point,  where,  by  its 
written  terms,  it  was  left  undefined.  This,  it 
is  settled,  may  be  done. 

It  is  objected  that  the  usage  was  proved  by 
a  single  witness.  But  we  cannot  assert,  as  a 
rule  of  law  governing  proof  of  usages  of  trade, 
that  if  a  witness  have  a  full  knowledge  and  a 
long  experience  on  the  subject  about  which  he 
speaks,  and  testifies  explicitlv  to  the  antiquity, 
duration,  and  universality  oi  the  usage,  and  is 
uncontradicted,  the  usage  cannot  be  regarded 
by  the  jury  as  established.  On  the  contrary, 
the  authorities  are  that  in  such  a  case  it  may 
be.  Cooper  v.  Chitty,  1  Sm.  L.  Cas.  382,  7th  ed. ; 
Vail  V.  Rice,  5  N.  Y.  166;  Marston  v.  Bk,  Mo- 
bile, 10  Ala.  284;  Partridge  ▼.  Forsyth,  29  Ala, 
200. 

Judgment  affirmed. 
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ISAAC  A.  DAVENPORT,  Appt, 

JOHN  R.  LAMB,  Emma  S.  Lamb,  Ida  Squires,' 
and  her  Guardian,  William  E.  Cooper,  James 
P.  O.  Lownsdale,  et  al. 

(See  S.  C.  13  Wall.  418-432.) 

Patents  for  land  issued  in  name  of  deceased 
parties — donation  act — rights  of  heirs  and 
of  husband  or  wife — construction  of  cove- 
nant against  claims — covenant  to  convey, 

•1.  The  act  of  Congress  of  1836,  authorizing  the 
Issue  of  patents  for  land  In  the  name  of  deceased 
parties,  who  in  their  lifetime  became  entitled  to 
such  patents,  applies  to  patents  under  the  act  of 
Congress  of  September  27,  1850,  called  the  dona- 
tion act  of  Oregon ;  and  such  patents  inure  to  the 
parties  designated  in  the  donation  act,  and  not 
solely  to  the  parties  designated  in  the  act  of  1836. 

2.  The  donation  act  declared  that  in  <*ase  hus- 
band or  wife  should  die  before  the  patent  issues, 
the  survivor  and  children  or  heirs.  sh<  uld  be  en- 
titled to  the  share  or  interest  of  the  deceased  in 
equal  proportionR.  except  where  the  deceased 
should  otherwise  dispose  of  the  property  by  will ; 
held,  that  each  of  the  children  and  the  surviving 
husband  or  wife  took  equal  shares,  and  that  the 
property  of  the  deceased  was  not  to  be  divided  so 
as  to  give  one  half  to  the  surviving  husband  or 
wife,  and  the  other  half  to  the  children  or  heirs 
of  the  deceased. 

3.  The  covenant  to  "warrant  and  defend"  prop- 
erty for  which  a  aultclalm  deed  Is  executed  "against 
all  claims,  the  united  States  excepted'*  only  ap- 
plies to  claims  from  other  sources  than  the  Unit- 
ed States.  It  does  not  cover  any  interest  of  the 
United  States,  nor  preclude  Its  acquisition  by  the 
covenantors  or  their  heirs  for  themselves. 

4.  A  covenant  that  If  the  grantors  "obtain  the 
fee  simple"  to  property  conveyed  "from  the  gov- 
ernment of  the  united  States,  they  will  convey  the 
same"  to  the  grantee,  his  heirs  or  assigns  "by  a 
deed  of  general  warranty,"  only  takes  effect  In  case 
the  gi-antors  acquire  the  title  directly  from  the 
United  States,  and  does  not  cover  the  acquisition 
of  the  title  of  the  United  States  from  any  Interme- 
diate party. 

[No.  128.] 
Argued  Mar,  5,  6, 1872,    Decided  Apr.  15, 1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Oregon. 

The  case  is  stated  by  the  court. 

Messrs,  W.  W.  Cliapman  and  J,  8,  Smithj 
for  appellant: 

The  first  covenant  protects  the  covenantee 
and  assigns^  in  the  possession  against  Lowns- 
dale and  all  other  persons,  and  against  any 
title  engrafted  upon  it  through  his  instrumen- 
tality. He  filed  his  notification  including  it, 
dating  his  settlement  and  residence  from  Sept. 
22,  1848,  to  and  including  the  date  of  the  cove- 
nant. This  appropriated  the  possession  and 
the  block  to  his  own  use,  against  which  he  had 
covenanted  to  warrant  and  defend. 

2  Sugd.  541;  1  Chit.  Cont.  274;  1  Y.  &  C. 
Ch.  222;  2  Vem. 

He  was  not  obliged  to  do  this.  He  could  as 
easily  have  omitted  it  as  to  have  embraced  it, 
and  he  knew,  when  he  did  so,  that  his  wife 
would  thereby  become  entitled  to  an  interest 
in  her  own  right,  and  deprive  the  covenantee  of 
the  possession  and  title,  unless  by  the  happen- 
ing of  a  contingency  provided  for  by  the  law 
(then  unlikely  to  occur)  by  which  the  title 
and  possession  might  revest  in  him.  In  the 
face  of  this  covenant  he  took  this  risk.  In  con- 
sequence of  the  peculiar  form  of  the  covenant, 
the  covenantee  might  not  have  been  able  to 

^Headnotes  by  Mr.  Justice  Field. 
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maintain  an  action  at  law,  and  because  the  sub* 
ject  was,  for  the  time,  supposed  to  be  out  of 
reach  of  the  arm  of  a  court  of  equity.  But  the 
contingency  did  happen.  The  same  possession, 
with  a  title  engrafted  upon  it  through  his  in- 
strumentality, revested  m  him,  and  it  is  now 
within  the  reach  of  a  court  of  equity,  perfect 
and  complete,  as  contemplated 'by  the  parties 
in  the  formation  of  the  second  covenant  and, 
therefore,  his  warranty  should  estop  him  and 
his  heirs  from  asserting  a  right  to  the  posses- 
sion thus  defined  into  a  title  through  his  act. 

In  respect  to  the  second  covenant,  we  claim 
under  it,  that  if  the  fee  vested  in  the  cove- 
nantor by  whatever  means  or  through  what- 
ever channel,  then,  in  equity  and  good  con- 
science, he  and  those  claiming  under  him  are 
estopped  to  assert  it;  if  not,  under  the  plead- 
ings they  are  bound  to  convey  it. 

2  Casey,  178;  1  Casey,  466;  8  Serg.  &  R. 
425;  1  Jones,  300;  3  Haines,  319;  General 
Laws  of  Oregon,  246,  §§  5,  130;  3  Haines,  319; 
3  Md.  359,  Stat.  1855,  367,  §§  1,  27,  45. 

While  it  is  admitted  on  the  other  side  that, 
as  survivor,  Daniel  H.  Lownsdale,  the  cove- 
nantor, took  by  purchase,  direct  from  the 
United  States,  and  was  to  the  extent  of  his  in- 
terest, brought  within  the  operation  of  this 
covenant,  they  object  that  the  release  by  Isa- 
bella to  him,  who  was  her  co-tenant  in  com- 
mon, has  created  in  him  a  new  title  directly 
from  the  United  States  and,  therefore,  not  to 
be  afl'ected  by  this  latter  covenant  to  convey 
the  fee  simple  obtained  from  the  United  States. 

We  controvert  this  proposition  throughout. 

Then,  as  to  the  so-called  indirectness  of  the 
title  from  the  United  States  obtained  through 
Isabella.  Admitting,  for  the  sake  of  the  argu- 
ment, that  it  is  so,  it  is  not  a  good  reason  why, 
having  so  obtained  it,  he  should  not  be  held  to 
convey  it.  There  is  nothing  in  the  deeds  or 
covenants  that  bound  him  to  apply  directly  or 
indirectly  to  the  United  States  for  the  fee  sim- 
ple. It  was  known  to  be  in  the  United  States, 
and  if  obtained  from  it  he  was  to  convey  it. 
Neither  was  there  any  expression  in  the  cove- 
nants or  deed,  that  could  be  construed  as  in- 
tending to  prevent  him  from  obtaining  it 
through  some  other  person  or  channel,  or  that 
points  out  any  other  particular  mode  of  ob- 
taining it,  whether  by  purchase  or  donation,  or 
if  obtained  b^  purchase,  that  obligated  the 
grantee  to  re-imburse  any  expense  that  might 
be  incurred  in  so  doing. 

On  the  contrary,  the  expressed  consideration 
is  presumed  to  be  an  equivalent  for  obtaining 
and  conveying  the  fee  simple,  and  that  the 
contract  was  made  to  that  end. 

The  court  below  ruled  that  he  was  entitled, 
as  survivor,  to  but  one  fifth  of  the  whole  tract. 
We  contend  tnat  he  was  entitled  to  one  half. 
The  language  of  the  law  is:  **The  survivors 
and  children  or  heirs  of  the  deceased  shall  be 
entitled  to  the  share  or  interest  of  the  deceased 
in  equal  proportions."  9  Stat,  at  L.  p.  496,  § 
496.  This,  we  claim,  requires  that  the  Nancy 
Lownsdale  tract  shall  be  equally  divided  be- 
tween the  survivors  on  the  one  part,  and  the 
children  or  heirs  upon  the  other,  and,  with  the 
interest  of  Isabella  under  such  a  division  of 
the  tract,  would  entitle,  him  to  five  eighths  of 
the  whole  instead  of  one  fifth  of  it;  and  under 
the  ruling  of  the  court  below,  that  he  only  took 
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the  block  and  interest  proportioned  to  his  in- 
terest in  the  entire  tract,  the  appellant  should 
have  decreed  to  him  five  eighths  of  the  block. 

This  interest,  whatever  it  may  have  been, 
was  subject  to  the  contingency  of  partition; 
and  his  covenants  prior  to,  like  a  deed  of  bar- 
gain and  sale,  after  he  became  invested  with 
title,  were  subject  to  the  same  contingency, 
either  by  agreement  or  decree  of  court.  If, 
upon  designation  and  partition,  the  three  chil- 
dren of  Nancy  should  take  their  share  outside 
of  it,  Lownsdale  had  it  all  and  every  part  of 
it.  If  it  should  be  in  the  part  allotted  to  the 
children  of  Nancy,  Lownsdale  had  nothing  in 
it.  It  could  not  be  claimed  that  his  right  in 
the  property  was  measured  by  one  half,  two 
fifths,  one  fifth  nor  five  eighths,  any  more  than 
by  ten  tenths,  or  by  no  part  at  all.  The  cove- 
nants, therefore,  operated  upon  the  entire  in- 
terest of  Lownsdale,  and  conferred  upon  his 
covenantee  or  assignee,  the  benefits  of  the  con- 
tingency, no  less  than  left  him  and  them  to  its 
risks. 

A  release  by  the  children  of  Nancy  to  Lowns- 
dale, of  the  block  "G,"  and  as  well  in  the  case 
of  Isabella,  subjected  the  block  to  the  opera- 
tion of  the  covenants.  A  partition  by  decree 
has  the  same  effect. 

Johnson  v.  Stevens,  7  Cush.  431. 

The  release  by  Isabella  operated  only  to 
withdraw  her  claim;  it  created  no  new  title. 
Lownsdale  took  his  interest  subject  to  parti- 
tion.    16  Cal.  364. 

But  it  is  contended  on  behalf  of  the  com- 
plainants and  other  heirs  of  D.  H.  Lownsdale, 
that,  by  the  partition  and  release  of  Isabella,  a 
new  title  was  created,  or  that  their  ancestor, 
had  he  been  alive,  did  and  would  have  acquired, 
and  they  have  in  his  place  acquired,  an  addi- 
tional three  fifths  or  four  fifths  (according  as 
Isabella's  interest  may  or  may  not  be  included 
as  subject  to  the  covenants)  interest  in  this 
block  by  exchange  with  Nancy's  three  children, 
which,  as  they  say,  are  not,  under  any  view  of 
the  subject,  liable  to  the  covenants  of  Daniel 
respecting  this  block.  Their  position  is  that 
partition  is  a  conveyance  or  operates  on  the 
title. 

This  position  is  controverted.  There  is  noth- 
ing in  the  nature  or  object  of  partition  to  war- 
rant this  view  of  it,  and  preponderance  of  au- 
thority is  against  it.  The  object  of  partition 
is  to  sever  possession;  each  tenant  after  par- 
tition, as  before,  holds  by  virtue  of  his  ante- 
cedent estate,  and  not  of  his  cotenant.  15  Ohio, 
337. 

Two  or  more  tenants  in  common  may  agree 
on  boundaries  and  partition  simply  by  parol, 
and  this,  if  followed  by  possession,  is  between 
the  parties  sufiicient  and  effectual. 

Jaclcson  v.  Bradt,  2  Cai.  169 ;  Jackson  v.  Har- 
der, 4  Johns.  202 ;  Ryerss  v.  Wheeler,  25  Wend. 
434;  Mount  v.  Morton,  20  Barb.  123;  2  Pat.  & 
H.  197. 

Such  a  proceeding  between  the  tenants  would 
not  originate  a  new  title  for  either. 

The  release  is  not  an  alienation,  but  a  mere 
discharge  of  the  claims  of  the  one  to  the  other. 
Hence,  a  fee  arises  out  of  the  original  convey- 
ance. 

2  Hill.   Real  Prop.   316,   ed.   1865;    1   Met. 

(Ky.)  146;  6  Ohio,  243;  9  Ohio,  178;  17  Ohio, 

180;    Qoundie  v.   Northampton^   7   Bam.   233, 

dted   in  note   to  Hilliard,   612;    Mitchell  v. 
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Bazen,  4  Conn.  495;  Contee  v.  Godfrey,  1 
Cranch  (C.  C.)  478;  13  Ohio,  646. 

Mr,  Oeo.  H.  Williams,  for  appellees: 

The  deed  in  question  is  a  quitclaim  deed  and 
the  "heirs"  of  the  grantors  are  not  named  in 
the  covenants.    They  are  not,  therefore,  bound. 

3  Co.  Litt.  §  733;  384  a;  §  734;  386  a;  2 
Hill.  Real  Prop.  359;  §  13;  p.  400,  §  102; 
Dart  V.  Dart,  7  Conn.  250,  and  cases  cited. 

The  first  covenant  is  "to  warrant  and  de- 
fend said  property  against  all  claims,  the 
United  States  excepted."  When  this  covenant 
was  made  the  title  was  in  the  United  States, 
and  necessarily,  therefore,  if  not  an  absurdity, 
it  applies  only  to  possession.  It  is,  in  effect,  a 
covenant  against  everything  but  the  title. 
Chapman's  grantee  can  claim  nothing  upon 
this  covenant.  Lownsdale's  heirs  have  a  title, 
derived  from  the  United  States,  and  it  was 
agreed  in  the  deed  that  this  covenant  should 
not  cover  that  title.  The  plain  meaning  of 
this  covenant  is,  that  it  shall  not  bind,  if  the 
United  States  does  not  nve  the  title  to  the 
covenantors.  This  the  United  States  did  not 
do,  but  gave  it  to  the  heirs  of  Nancy  Lowns- 
dale. This  is  like  the  case  of  Cole  v.  Jlawes, 
2  Johns.  Cas.  203. 

The  second  covenant  is  that,  if  the  grantors 
obtain  the  fee  simple  to  said  property  from  the 
government  of  the  United  States,  they  will 
convey  the  same  by  deed  of  general  warranty. 
They  did  not  obtain  the  fee  simple  to  said 
property,  but  it  was  granted  by  the  govern- 
ment to  the  heirs  of  Nancy  Lownsdale.  Nancy 
Lownsdale's  children  do  not  hold  under  or 
through  Lownsdale,  Coffin,  and  Chapman,  or 
either  of  them,  but  derive  their  title  directly 
from  the  United  States.  There  is  no  privity 
of  contract  or  estate  between  them  and  the 
grantors  in  said  deed,  or  either  of  them. 

These  covenants  do  not  operate  as  an  estop- 
pel. Estoppel,  in  such  cases,  occurs  only  when 
a  party  has  conveyed  a  precise  or  definite  legal 
title  by  solemn  assurance  that  he  will  not  be 
permitted  to  deny. 

Gilmer  v.  Poindexter,  10  How.  257. 

No  estate  is  described  as  conveyed  in  the 
deed  where  these  covenants  are  found;  but,  on 
the  contravy,  the  deed  shows  upon  its  face  that 
the  grantors  had  no  title. 

Covenants  of  warranty  are  limited  by  the 
nature  of  the  estate  conveyed. 

Lewis  V.  Baird,  3  Mclean,  78;  Comstock  T. 
Smith,  13  Pick.  116;  Blanchard  v.  Brooks,  12 
Pick.  67;  Sweet  v.  Brown,  12  Met.  175;  Allen 
V.  Hoiton,  20  Pick.  458;  2  Wash.  (C.  C.)  666; 
Clark  V.  Baker,  14  Cal.  628. 

Nothing  was  or  could  be  conveyed  by  said 
deed  June  25,  1850. 

There  is  nothing  in  the  decree  of  partition  to 
affect  this  question.     Block  "G,"  with  other 

Property,  was  by  that  decree  assigned  to  the 
eirs  and  vendees  or  claimants  under  D.  H. 
Lownsdale,  according  to  their  respective  inter- 
ests. The  rights  of  these  heirs  or  vendees  were 
left  for  future  adjustment  or  litigation.  The 
decree  does  not  in  any  way  enlarge  those  rights. 
Dawson  v.  Lawrence,  13  Ohio,  646;  Jackson 
V.  Christman,  4  Wend.  284. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  on  the  equity  side  of  the  court, 
to  obtain  a  partition  of  certain  real  property 

80  U.  8. 


1871. 


Davenfobt  v.  Lamb. 


41 8-43*2 


situated  in  the  city  of  Portland,  in  the  state  of 
Oregon,  and  to  have  the  undivided  interest 
owned  by  the  complainant  set  apart  to  them  in 
severalty.  The  material  facts  out  of  which  the 
suit  arises,  are  these:  In  June,  1850,  three  per- 
sons, named  Daniel  H.  Lownsdale,  Stephen 
Coffin,  and  William  W.  Chapman,  were  the 
owners  of  a  land  claim  embracing  a  portion  of 
the  tract  upon  which  the  city  of  Portland  is 
situated.  The  legal  title  to  the  property  was 
then  in  the  United  States,  but  the  parties  as- 
serting their  claims  to  the  possession  under 
the  law  of  the  provisional  government  of  the 
territory,  expected  that  legislation  would  be 
taken  at  an  early  day  by  Congress  for  the 
transfer  of  the  title  to  them  or  some  of  them. 
This  expectation  of  legislation  on  their  behalf 
was  common  with  all  occupants  of  land  in  Or- 
egon, whose  rights  were  merely  possessor jr,  the 
fee  of  the  entire  land  in  the  territory  bemg  in 
the  United  States.  With  this  expectation  these 
claimants  on  the  25th  day  of  that  month  exe- 
cuted a  deed  to  Chapman,  one  of  their  own 
number,  of  numerous  lots  and  blocks  in  Port- 
land, into  which  a  portion  of  their  claim  had 
been  divided,  including  among  them  the  prem- 
ises in  controversy,  which  are  designated  in  the 
pleadings  and  proceedings  as  the  south  half  of 
block  G.  The  deed  purports  for  the  considera- 
tion of  $00,000  to  "release,  confirm  and  quit- 
claim" to  Chapman,  his  heirs  and  assigns,  the 
described  property;  and  contains  two  cove- 
nants on  the  part  of  the  grantors,  one  to  war- 
rant and  defend  the  property  to  their  grantee, 
his  heirs  and  assigns,  against  all  claims,  except 
the  United  States;  and  the  other  "that  if  they 
obtain  the  fee  simple  to  aid  property  from  the 
government  of  the  United  States  they  will  con- 
vey the  same  to  the  grantee,  his  heirs  or  as- 
signs, by  deed  of  general  warranty."  The 
appellant,  Davenport,  is  the  assignee  by  vari- 
ous mesne  conveyances  of  the  interest  thus  ac- 
quired by  Chapman  in  the  property  in  contro- 
versy. 

At  the  time  this  deed  was  executed,  Lowns- 
dale was  a  widower,  having  three  children 
n^med  James,  Mary,  and  Sarah.  At  the  same 
time  there  lived  in  the  same  town  a  widow, 
named  Nancy  Gillihan,  having  two  children 
named  William  and  Isabella. 

In  July,  1860,  the  widow  and  the  widower 
intermarried,  and  they  had  as  the  issue  of  this 
marriage  two  children,  named  Millard  and 
Ruth. 

On  the  27th  day  of  September,  1850,  Con- 
gress passed  an  act  which  is  generally  known 
in  Oregon  as  the  donation  act,  under  which  the 
title  to  a  large  portion  of  the  real  estate  is 
held.  It  was  entitled  "An  Act  to  Create  the 
Office  of  Surveyor  General  of  the  Public  Lands 
of  Oregon,  and  to  Provide  for  the  Survey  and 
to  Make  Donation  to  the  Settlers  of  the  Said 
Public  Land."    9  Stat,  at  L.  496. 

By  the  '4th  section  of  this  act,  a  grant  of 
land  was  made  to  every  white  settler  or  occu- 
pant of  the  public  lands  in  Oregon  above  the 
nge  of  eighteen  years  who  was  a  citizen  of  the 
United  States,  or  had  made  a  declaration  ac- 
cording to  law  of  his  intention  to  become  a 
citizen,  or  should  make  such  declaration  on  or 
before  the  first  day  of  December,  1851,  and  who 
wns  at  the  time  a  resident  of  the  territory,  or 
r^ifrht  b<*conie  a  resident  on  or  before  the  1st  of 
^  **•«♦■)  December,  1850,  'and  who  should  reside 
13  Wall. 


upon  and  cultivate  the  land  for  four  consecutive 
years  and  otherwise  conform  to  the  provisions 
of  the  act.  The  grant  was  of  thre^  hundred 
and  twenty  acres  of  land,  if  the  settler  or  oc- 
cupant was  a  single  man,  but  if  a  married 
man,  or  if  he  should  become  married  within  a 
year  from  the  1st  of  December,  1850,  then  the 
grant  was  of  six  hundred  and  forty  acres,  one 
half  to  himself  and  the  other  half  to  his  wife, 
to  be  held  by  her  in  her  own  right. 

By  the  same  section  the  surveyor  general  wa» 
required  to  designate,  of  the  land  thus  granted, 
the  part  inuring  to  the  husband  and  the  part 
inuring  to  the  wife,  and  to  enter  the  same  in 
the  records  of  his  office;  and  it  was  provided 
that  in  all  cases  where  such  married  persons 
complied  with  the  provisions  of  the  act  so 
to  entitle  them  to  the  grants,  whether  under 
the  previous  provisional  government  or  after- 
wards, and  either  should  die  before  the  issue 
of  a  patent,  the  survivor  and  children  or  heirs 
of  the  deceased  should  be  entitled  to  the  share 
or  interest  of  the  deceased  in  equal  proportion, 
except  when  the  deceased  should  otherwise  dis- 
pose of  the  same  by  will. 

Under  this  act,  Lownsdale  was  a  donation 
claimant,  and  dated  the  commencement  of  his 
settlement  on  the  22d  of  September,  1848.  This 
settlement  became  complete  on  the  22d  of  Sep- 
tember, 1852,  at  the  expiration  of  the  four 
years  prescribed.  The  proof  of  the  commence- 
ment of  the  settlement  and  the  continued  res- 
idence and  cultivation  required  by  the  act  was 
regularly  made;  and  of  tne  land  the  east  half 
was  assigned  to  Lownsdale,  and  the  west  half 
to  his  wife,  Nancy.  Within  the  portion  thus 
assigned  to  the  wife,  the  premises  in  contro- 
versy were  included.  The  tract  thus  claimed 
and  settled  upon,  embraced  a  fraction  over  one 
hundred  and .  seventy-eight  acres,  and  for  it,  in 
October,  1860,  a  patent  certificate  was  given  to  ^ 
Lownsdale  and  wife,  and  in  June,  1865,  a  pat- 
ent of  the  United  States  was  issued  to  them, 
giving  and  granting  in  terms  to  Daniel  H. 
Lownsdale,  the  east  half  of  the  property,  and 
to  his  wife,  Nancy  Lownsdale,  the  west  half. 

Neither  of  the  patentees  were  living  at  the 
time  the  patent  for  the  donation  claim  in  this 
case  was  issued,  Lownsdale  having  died  in  May, 
1862,  and  Nancy  having  died  in  April,  1854. 
At  common  law  the  patent  would  have  been 
inoperative  and  void  from  this  circumstance. 
Oalf  V.  Galloway,  4  Pet.  345;  McDonald  v. 
Smalley,  6  Pet.  261;  Oalloway  v.  Finley,  12 
Pet.  298;  McCracken  v.  Beall,  3  A.  K.  Marsh. 
210;  Thomas  v.  Wyatt,  25  Mo.  26.  By  that 
law  the  grant  to  a  deceased  party  is  as  inef- 
fectual to  pass  the  title  of  tne  grantor  as  if 
made  to  a  fictitious  person ;  and  the  rule  would 
apply  equally  to  grants  of  the  government  as 
to  grants  of  individuals,  but  for  the  act  of  Con- 
gress of  May  20,  1836,  5  Stat,  at  L.  31,  which 
obviates  this  result.  The  act  declares:  "That 
in  all  cases  where  patents  for  public  lands  have 
been  or  may  hereafter  be  issued,  in  pursuance 
of  any  law  of  the  United  States,  to  a  person 
who  has  died,  or  who  shall  hereafter  die,  before 
the  date  of  such  patent,  the  title  to  the  land 
designated  therein,  shall  inure  to,  and  become 
vested  in,  the  heirs,  devisees  and  assigns  of  such 
deceased  patentee,  as  if  the  patent  had  issued 
to  the  deceased  person  during  life."  This  act 
makes  the  title  inure  in  a  manner  different 
from  that  provided  by  the  donation  act  unon 
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the  death  of  either  owner  before  the  issue  of  the 
patent,  for  we  do  not  understand  that  the  sur- 
vivor of  the  deceased  husband  or  wife  was  at  the 
time  his  or  her  heir  by  any  law  of  Oregon.  If  the 
act  of  1836  can  be  considered  as  applying  to 
patents  is£;ued  under  the  donation  act,  where 
the  party  originally  entitled  to  the  patent  has 
died  before  the  patent  issues — and  on  this 
point  no  question  is  made  by  either  party — 
then  its  language  must  be  constrbed  in  connec- 
tion with  and  be  limited  by  the  provisions  of 
the  donation  act,  giving  the  property  of  a  de- 
ceased husband  or  wife  to  the  survivor  and 
children  or  heirs  of  the  deceased,  unless  other- 
wise disposed  of  by  will;  and  in  that  case  the 
patent  here  must  be  held  to  inure  in  favor  of 
these  parties  instead  of  the  heirs  solely. 
428*]  *The  four  children  of  Nancy  Lownsdale, 
the  two  by  her  first  husband,  Gillihan,  and  the 
two  by  her  last  husband,  survived  her,  and  these, 
with  her  surviving  husband,  became  entitled, 
on  her  death,  to  her  property  in  equal  propor- 
tions, she  having  died  intestate.  This  is,  in- 
deed, the  express  language  of  the  statute,  and 
in  consequence  each  of  the  five  persons  named 
took  an  undivided  fifth  interest  in  the  prop- 
erty. The  learned  counsel  of  the  appellant, 
however,  contends  that  the  statute  should  be 
construed  as  dividing  the  property  equally  be- 
tween the  survivor  on  the  one  part,  and  the 
children  or  heirs  upon  the  other.  But  the  con- 
struction we  give  is  the  more  natural  one,  and 
is  in  accordance  with  the  uniform  ruling  of  the 
courts,  state  and  Federal,  in  Oregon. 

In  January,  1860,  Lownsdale  purchased  the 
interest  in  this  property  of  Isabella  Gillihan 
(then  Isabella  Potter,  she  having  intermarried 
with  William  Potter)  and  thus  became  owner 
of  two  undivided  fifths.  On  his  death  these 
two  undivided  fifths  passed  to  his  heirs,  he 
having  died  intestate,  unless  they  were  con- 
trolled by  his  covenant  in  the  deed  to  Chapman. 

In  1864  a  suit  was  brought  in  a  circuit  court 
of  the  state  of  Oregon,  by  one  of  the  children 
of  Nancy  by  her  first  husband,  for  partition  of 
the  property  which  was  assigned  to  her  of  the 
donation  claim — the  Nancy  Lownsdale  tract, 
as  it  is  termed.  In  that  suit  the  heirs  of  both 
Daniel  and  Nancy,  and  numerous  other  persons, 
purchasers  and  occupants  under  Daniel  and 
the  appellant,  Davenport,  were  made  parties. 
The  suit  resulted  in  a  decree  setting  off,  so  far 
as  practicable,  the  two  undivided  interests  of 
Daniel  to  his  heirs  and  vendees  in  lots  and 
blocks  as  they  were  claimed,  without  any  de- 
termination, however,  of  the  extent  of  the  re- 
spective rights  and  interests  of  these  heirs  and 
vendees  between  themselves;  and  in  setting 
apart  the  remaining  undivided  three  fifths  in 
severalty  to  the  children  of  Nancy  who  had  re- 
tained their  interests,  owelty  being  allowed 
and  paid  for  the  inequalities  existing  in  the 
partition.  The  tract  set  apart  for  the  two 
fifths  of  Lownsdale  included  the  premises 
429*]  *in  controversy.  The  heirs  of  Lowns- 
dale were  his  two  children  living,  by  his  first 
wife,  two  children  of  a  deceased  daughter  by  his 
first  wife,  named  Emma  S.  Lamb  and  Ida 
Squires,  and  his  two  children  by  his  second  wife. 
Against  these  heirs  the  only  claimant  of  the 
premises  in  controversy  was  the  appellant,  Dav- 
enport, who,  as  already  stated,  derived  his  in- 
terest by  various  mesne  conveyances  from  Chap- 
man. 
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The  present  suit  is  brought  by  the  children 
of  the  deceased  daughter  of  Lownsdale  by  his 
first  wife,  they  having  inherited  her  interest 

For  its  determination  it  is  necessary  to  con- 
sider the  effect  upon  the  interest  claimed  by 
Davenport  of  the  covenants  contained  in  the 
deed  of  Lownsdale,  Coffin,  and  Chapman,  exe- 
cuted to  Chapman  on  the  25th  June,  1850. 

So  far  as  that  instrument  purports  to  be  a 
conveyance  from  Chapman  to  himself,  it  is,  of 
course,  ineffectual  for  any  purpose.  Its  execu- 
tion by  him  left  his  interest  precisely  as  it 
existed  previously.  But  this  superfiuous  in- 
sertion of  his  name  in  the  deed  as  a  grantor, 
docs  not  impair  tne  efiicacy  of  the  instrument 
as  a  conveyance  to  him  from  Lown&dale  and 
Coffin,  nor  their  covenants  with  him  and  his 
heirs  and  assies.  Tliese  covenants  must  be 
treated  as  the  joint  contracts  of  the  two  actual 
grantors. 

Whether  these  covenants  bind  the  heirs  of 
the  covenantors,  they  not  being  named,  may, 
norhaps,  admit  of  question.  Rawle,  Gov.,  tit. 
579;  Lloyd  v.  Thurshy,  9  Mod.  463;  Morse  v. 
Aldrich,  19  Pick.  460.  The  court  below  held 
that,  to  the  extent  that  the  covenants  affected 
the  land,  the  heirs  were  boimd  by  them,  and  as 
tiiey  have  not  appealed  from  this  decision,  it 
is  unnecessary  for  the  disposition  of  the  case 
tnat  the  question  should  be  determined  by  us. 

Vvhat,  then,  is  the  efiect  and  operation  of  the 
covenants?  The  first  covenant,  as  already 
stated,  is  "to  warrant  and  defend"  the  prop- 
erty released  to  Chapman,  his  heirs  and  as- 
signs "against  all  claims,  the  United  States 
excepted."  At  the  time  this  covenant  was  ex- 
ecuted the  title  to  the  property,  as  we  have 
mentioned,  was  in  the  United  States,  and  this 
fact  was  well  known  to  the  *parties.  [*430 
liand  was  then  occupied  by  settlers  throughout 
the  territory  of  Oregon,  under  laws  of  the  pro- 
visional government,  which  were  generally  re- 
spected and  enforced.  These  laws  could  of  course 
only  confer  a  possessory  right,  and  no  one  pre- 
tended to  acquire  any  greater  interest  under 
them.  It  was  against  the  assertion  of  claims 
from  this  source  and  any  other  source,  except 
the  United  States,  the  owner  of  the  fee,  that  the 
covenant  in  question  was  directed.  By  it  the 
grantors  were  precluded  from  asserting  any  in- 
terest in  the  premises  against  the  grantee  and 
his  heirs  and  assigns,  unless  such  interest 
were  acquired  from  the  United  States.  The 
warranty  does  not  cover  that  interest  and  did 
not  preclude  its  acquisition  by  the  covenantors 
or  either  of  them,  or  by  their  heirs  or  its  en- 
joyment by  them  or  either  of  them  when 
acquired. 

Tb«  second  covenant  is  that  if  the  grantors 
•'obtain  the  fee  simple"  to  the  property  "from 
the  government  of  tne  United  States,  they  will 
convey  the  same"  to  the  grantee,  his  heirs,  or 
assigns  "by  deed  of  general  warranty."  This 
covenant  is  special  and  limited.  It  takes  ef- 
fect only  in  case  the  grantors  or  their  heirs  (if 
the  covenant  binds  the  heirs)  acquire  the  title 
directly  from  the  United  States;  it  does  not 
cover  the  acquisition  of  the  title  of  the  United 
States  from  any  intermediate  party,  and  this 
was  evidently  the  intention  of  the  parties.  They 
expected,  as  already  stated,  to  obtain  by  the  leg- 
islation of  Congress  th«  title  of  the  United 
States  to  lands  in  their  po^ession,  and  in  case 
their  expectaticms  in  this  respect  were  realized, 
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they  contracted  iso  convey  the  same  to  their 
grantee,  or  to  his  heirs  or  assigns.  They  could 
not  have  intended,  in  case  their  expectations 
were  disappointed  and  the  title  passed  from 
the  United  States  to  other  parties,  to  render 
it  impossible  for  them  to  acquire  that  title  in 
all  future  time  from  those  parties  without  be- 
ing under  obligation  to  instantly  transfer  it  to 
the  grantee  or  his  successors  in  interest.  Corn- 
stock  V.  Smith,  13  Pick.  116.  And  such  would 
be  the  effect  of  their  covenant  if  it  were  given 
an  operation  beyond  the  precise  limitation 
specified. 

431*]  *A8  already  stated,  Lownsdale  took  un- 
der the  donation  act,  as  the  survivor  of  his  de- 
ceased wife,  one  undivided  fifth  interest  in  her 
property,  and  he  subsequently  purchased  a  simi- 
lar interest  from  Isabella  Gillihan,  a  daughter 
of  his  wife  by  her  first  husband.  The  interest  he 
thus  purchased  is  not  covered. by  the  covenant. 
He  did  not  acquire  it  directly  from  the  United 
States.  Whether  the  interest  which  he  received 
as  survivor  of  his  deceased  wife,  Nancy  Lowns- 
dale, is  within  the  covenant,  depends  upon  the 
question  whether  he  took  that  interest  by  de- 
scent, as  heir  of  Nancy,  or  directly  as  donee 
from  the  United  States.  The  court  below  held 
tliat  he  took  as  donee,  and  not  as  heir,  and  that 
in  consequence  the  interest  was  within  the  op- 
eration of  the  covenant,  and  Davenport,  his  as- 
signee, was  entitled  to  have  such  interest  trans- 
ferred to  him,  and  that  interest  was  accord- 
ingly set  apart  in  severalty  to  him. 

Whether  this  ruling  is  correct  it  is  unneces- 
sary for  us  to  determine.  The  appellant  does 
not,  of  course,  controvert  it,  and  the  heirs  of 
Lownsdale,  who  alone  could  in  this  case  ques- 
tion its  correctness,  have  not  appealed  from  the 
decree  of  the  court  below. 

The  parol  evidence  offered,  of  an  alleged  con- 
tract, in  1860,  on  the  part  of  Lownsdnle  with 
Davenport,  to  confirm  the  title  to  the  latter  to 
the  whole  of  block  G,  and  of  Lownsdale's  dec- 
larations at  that  time  as  to  the  title,  is  entirely 
insufficient  to  create  any  estoppel  in  pais 
against  the  assertion  of  the  interest  claimed  by 
his  heirs  to  portions  of  that  property.  The  al- 
leged contract  of  Lownsdale  was  simply  to  con- 
firm the  title  of  Davenport  to  all  lands  to  which 
he,  Lownsdale,  deemed  the  title  doubtful;  and 
the  ground  of  complaint  appears  to  be  that  he 
did  not  consider  the  title  of  Davenport  to  block 
G  as  doubtful,  and  so  declared  and,  therefore, 
did  not  include  that  block  in  the  property  cov- 
<»red  by  his  confirmatory  deed.  The  declara- 
tions are  at  best  but  the  expression  of  his  opin- 
ion in  relation  to  a  subject  upon  which  Daven- 
port was  equally  well  informed,  or  possessed 
iKjually  with  him  the  means  of  information.  If 
the  evidence  of  such  declarations  could  be  re- 
432*1  ceived  years  after  the  death  of  the  *party 
who  is  alleged  to  have  made  them,  to  control  the 
legal  title  which  has  descended  to  his  heirs,  a 
new  source  of  insecurity  in  the  tenure  of  prop- 
erty would  be  created,  and  heirs  would  often 
Tiold  their  possessions  upon  the  uncertain  testi- 
mony of  interested  parties,  which  it  would  be 
difficult  and  sometimes  impossible  to  meet  and 
•explain  after  an  interval  of  years,  instead  of 
holding  them  upon  the  sure  foundations  of  the 
records  of  the  country.  Bogga  v.  Mining  Co. 
14  Cal.  376. 

The  decree  of  the  court  helow  must  be  af- 
firmed; and  it  is  so  ordered. 
13  Wall. 
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V. 

PAUL  ENGLEBRECHT  et  aU 

(See  S.  C.  13  Wall.  434-449.) 

Jury  law  of  territory,  obligatory  upon  Federal 
courts — territorial  courts — challenge  to  the 
array.  *       *- 

1.  The  law  of  a  territorial  legislature,  prescrib- 
ing the  mode  of  obtaining  panels  of  grand  and  petit 
Jurors,  is  obligatory  upon  the  district  courts  of  the 
territory. 

2.  Although  the  Judges  of  the  supreme  court  of 
a  territory  are  appointed  by  the  President  under 
an  act  or  Congress,  yet  the  courts  they  are  au- 
thorized to  hold  are  not  courts  of  the  United 
States. 

3.  Where  a  Jury  was  not  selected  and  summoned 
In  conformity  with  the  territorial  law,  a  challenge 
for  that  reason  to  the  array  should  have  been  al- 
lowed, and  where  such  challenge  was  disallowed, 
the  Judgment  In  the  case  will  be  reversed. 

[No.  379.] 
Argued  Mar.  7,  1872.     Decided  Apr.  15,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  case  is  stated  by  the  court. 
Messrs.  C.  J.  Hillyer  and  Thos.  Fitch  for 
plaintiffs  in  error. 

Mr.  R.  N.  Baskin  for  defendants  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  principal  question  for  consideration  in 
this  case  is  raisea  by  the  challenge  of  the  de- 
fendants to  the  array  of  the  jury  in  the  thira 
district  court  of  the  territory  of  Utah. 

The  suit  was  a  civil  action  for  the  recovery 
of  a  penalty  for  the  destruction  of  certain  prop- 
erty of  the  plaintiffs  by  the  defendants.  The 
plaintiffs  were  retail  liquor  dealers  in  the  city 
of  Salt  Lake^  and  had  refused  to  take  out  a 
license  as  required  by  the  ordinance  of  the  city. 
The  defendants,  acting  imder  the  same  ordi- 
nance, thereupon  proceeded  to  the  store  of  the 
plaintiffs  and  destroyed  their  liquors,  to  the 
I  value,  as  alleged,  of  more  than  $22,000.  The  stat- 
ute gave  an  action  against  any  person  who  should 
wilfully,  or  maliciously  injure  or  destroy  the 
goods  of  another,  for  a  sum  *equal  to  [*435 
three  times  the  value  of  the  property  injured 
or  destroyed.  Under  this  statute  the  plaintiffs 
claimed  this  threefold  value.  The  act  of  the 
territorial  legislature,  passed  in  1859,  and  in 
force  when  the  jury  in  this  cause  was  sum- 
moned, required  that  the  county  court  in  each 
county  should  make  out  from  the  assessment 
rolls,  a  list  of  fifty  men  qualified  to  serve  as 

S(yrK.—rChall€nges  to  jurors;  challenges  to  the 
array  and  to  the  panel;  challenges  to  individual 
jurors:  peremptory  and  for  cause — see  note,  41  L. 
ed.  U.  S.  104. 

Causes  of  challenge  of  jurors  and  their  qualifica' 
tions. 

Alienage  Is  a  good  cause  of  challenge.  Shumak- 
cr  V.  State,  5  Wis.  324  :  Johr  v.  People,  26  Mich. 
427;  Hill  V.  People,  16  Mich.  351;  GuykowskI  v. 
People,  1  Scam.  476 ;  State  v.  Quarrel,  2  Bay,  150, 
1  Am.  Dec.  037 :  1  BIsh.  Crlm.  Prac.  S  923. 

Relationship  to  one  of  the  parties  Is  also  ground 
of  challenge.     Hall  v.  Thayer,  105  Mass.  223. 

It  Is  good  ground  of  challenge  to  a  Juror  that  he 
Is  Interested  In  the  case  from  having  a  claim 
against  the  defendant,  which  the  same  facts  that 
will  warrant  a  decision  In  plalntlfTs  favor  will 
support.  DslvXb  v.  Allen,  11  Pick.  466,  22  Am.  Dec. 
386. 

A  decided  opinion  held  by  a  juror,  positive,  not 
hypothetical,  upon  the  merits  of  the  case,  from 
personal  knowledge,  statements  of  witnesses  or 
parties,  or  from  rumors,  which  will  probably  pre- 
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jurors;  and  that,  thirty  days  before  the  session 
of  the  district  court,  the  clerk  of  that  court 
should  issue  a  writ  to  the  territorial  marshal 
or  any  of  his  deputies,  requiring  him  to  sum- 
mon twenty-^our  eligible  men  to  serve  as  petit 
jurors. 

These  men  were  to  be  taken  by  lot,  in  the 
mode  pointed  out  by  the  statute,  from  the  list 
previously  made  by  the  clerks  of  the  county 
court,  and  their  names  were  to  be  returned  by 
the  marshal  to  the  clerk  of  the  district  court. 
Provision  was  further  made  for  the  drawinj^  of 
the  trial  panel  on  this  further  list,  and  for  its 
completion  by  a  new  drawing  or  summons,  in 
case  of  nonattendance  or  excuse  from  service 
upon  challenge  or  for  other  reason. 

For  the  trial  of  the  cause,  the  record  shows 
that  the  court  originally  directed  a  venire  to 
be  issued  in  conformity  with  this  law,  and  that 
a  venire  was  issued  accordingly,  but  not  served' 
or  returned.  The  record  also  shows  that,  un- 
der an  order  subsequently  made,  an  open  venire 
was  also  issued  to  the  Federal  marshal;  which 
was  served  and  returned  with  a  panel  of  eigh- 
teen petit  jurors  annexed.  These  jurors  were 
summoned  from  the  body  of  the  county  at  the 
discretion  of  the  marshal.  Twelve  jurors  of 
this  panel  were  placed  in  the  jury-box,  and 
the  defendants  challenged  the  array  on  the 
ground  that  the  jurors  had  not  been  selected 
or  summoned  in  conformity  to  the  laws  of  the 
territory,  and  with  the  original  order  of  the 
court.  This  challenge  was  overruled.  Excep- 
tion was  taken  and  the  cause  proceeded.  Both 
parties  challenged  for  cause.  Each  of  the  de- 
fendants claimed  six  peremptory  challenges. 
436*]  This  claim  was  also  overruled,  *and  ex- 
ception was  taken.  Other  exceptions  were  also 
taken  in  the  progress  of  the  cause.  Under  the 
charge  of  the  court,  a  verdict  was  rendered  for 
the  plaintiff,  imder  which  judgment  was  en- 
tered for  $59,063.25,  and  on  appeal  was  affirmed 
by  the  supreme  court  of  the  territory.  A  writ 
of  error  to  that  court  brings  the  cause  here. 

It  is  plain  that  the  jury  was  not  selected,  or 
summoned  in  pursuance  of  the  statute  of  the 
territory.    That  statute  was,  on  the  contrary, 


wholly  and  purposely  disregarded,  and  the  con- 
trolling question  raised  by  the  challenge  to  the 
array  is  whether  the  law  of  the  territorial 
legislature,  prescribing  the  mode  of  obtaining 
panels  of  prand  and  petit  jurors,  is  obligatory 
upon  the  district  courts  of  the  territory. 

It  was  insisted  in  argument  that  the  chal- 
lenge to  the  array  was  waived  by  the  defendants 
through  the  exercise  of  their  right  to  challenge 
peremptorily  and  for  cause;  and  we  were  re- 
ferred to  the  judgment  of  the  supreme  court 
of  New  York,  in  the  case  of  The  People  v.  Mo- 
Kay,  18  Johns.  217,  as  an  authority  'for  [*441 
this  proposition.  But  that  case  appears  to  be  an 
authority  for  the  opposite  conclusion.  '*We 
are  not  of  opinion,"  says  the  court,  "that  the 
prisoner's  peremptory  challenge  of  jurors  was 
a  waiver  of  his  right  to  object  now  to  the  want 
of  a  venire."  In  that  case  there  had  been  no 
venire,  but  the  jury  had  been  summoned  in  a 
mode  not  warranted  by  law.  In  the  case  before 
us  there  was  a  venire,  but  if  it  was  not  author- 
ized by  law  it  was  a  nullity;  and  we  are  not 
prepared  to  say  that  the  efforts  of  the  defend- 
ants to  secure  as  far  as  they  could,  by  peremp- 
tory challenges  and  challenges  for  cause,  a  fair 
trial  of  their  case,  waived  an  inherent  and  fatal 
objection  to  the  entire  panel. 

We  are,  therefore,  obliged  to  consider  the 
question  whether  the  district  court,  in  the  se- 
lection and  summoning  of  jurors,  was  boimd  to 
conform  to  the  law  of  the  territory. 

The  theory  upon  which  the  various  govern- 
ments for  portions  of  the  territory  of  the  United 
States  have  been  organized,  has  ever  been  that 
of  leaving  to  the  inhabitants  all  the  powers  of 
self-government  consistent  with  the  supremacy 
and  supervision  of  national  authority,  and  with 
certain  fundamental  principles  established  by 
Congress.  As  early  as  1784,  an  ordinance  was 
adopted  by  the  Congress  of  the  Confederation 
providing  for  the  division  of  all  the  territory 
ceded,  or  to  be  ceded,  into  states,  with  boimd- 
aries  ascertained  by  the  ordinance.  These  states 
were  severally  authorized  to  adont  for  their 
temporary  government  the  Constitution  and 
laws  of  any  one  of  the  states,  and  provision  was 


vent  him  from  giving  an  Impartial  verdict,  is 
cause  of  challenge.  Smith  v.  Eames.  3  Scam.  76, 
80  Am.  Dec.  515 ;  Leach  v.  People,  53  111.  311. 

Unless  regulated  by  statute,  the  oplnioD  which 
disqualifies  a  juror  must  be  of  fixed  and  deter- 
mioed  character,  deliberately  formed,  still  enter- 
tained, and  one  that  shuts  out  a  different  belief. 
0*Mara  v.  Commonwealth,  76  Pa.  424 ;  Brown  v. 
Com.  2  Leigh,  769;  State  v.  Kingsbury,  58  Me. 
288;  People  v.  King.  27  Cal.  507;  State  v.  Mll- 
lian.  8  Nev.  409;  Proffat  on  Jury  Trials,  |  187; 
McGregg  v.  State,  4  Blackf.  101 ;  Staup  v.  Com. 
74  Pa.  458. 

It  makes  no  difference  that  the  opinion  Is  based 
on  rumor  or  newspaper  reports  of  the  cause  of  ac- 
tion. Armistead  v.  Com.  11  Leigh,  057.  37  Am. 
Dec.  633 ;  People  v.  Reynolds,  16  Cal.  129 :  People 
V.  Edwards,  41  Cal.  640 ;  People  v.  .Tohnston,  46 
Cal.  78 ;  Wormeley's  Case.  10  Gratt.  658 ;  .Tackson 
V.  Com.  23  Gratt  919 :  Wright  v.  Com.  32  Gratt. 
941 ;  State  v.  Benton,  2  Dev.  &  Bat.  196. 

It  is  held  in  most  states  that  an  opinion  found- 
ed on  rumor  or  newspaper  report  does  not  dis- 
{inalify  a  Juror  if  he  says  he  can  try  the  case  fair- 
y  ana  Impartiallj,  unbiased  by  his  opinion.  Guetig 
T.  State,  66  Ind.  94,  32  Am.  Dec.  99;  State  v. 
Williams,  3  Stew.  454  ;  Grlssom  v.  State,  4  Tex. 
App.  874 ;  State  v.  Caulfleld,  23  La.  Ann.  148 ; 
State  V.  Bunger,  14  La.  Ann.  461 ;  People  v.  Mc- 
Cauley,  1  Cal.  379 :  O'Mara  v.  Com.  75  Pa.  424  ; 
State  V.  Anderson,  5  Har.  493 ;  Waters  v.  State,  51 
Md.  480 ;  O'Connor  v.  State.  9  Fla.  215 ;  Montague 
v.  State.  17  Fla.  662;  Ulrich  v.  People,  39  Mich. 
245 ;  Balbo  v.  People,  19  Hun,  424 ;  State  v.  Davis, 
29  Mo.  891 ;  State  v.  Collins,  70  N.  C.  24,  16  Am. 
660 


Rep.  771 ;  Van  Vacter  v.  McKelly,  7  Blackf.  678 : 
Curry  v.  State,  5  Neb.  412;  State  v.  Ellington,  7 
I  red.  61 ;  Com.  v.  Lenox,  8  Brewst.  249 ;  Clem  v. 
State,  88  Ind.  418 ;  State  v.  Bone,  7  Jones,  L.  121 ; 
U.  S.  V.  McHenry,  6  Blatchf.  503 ;  contra.  State 
v.  Clark,  42  Vt.  629. 

An  impression  on  the  mind,  or  hypothetical 
opinion,  dependent  on  the  truth  or  falsity  of  re- 
ports, unless  there  is  actual  bias,  does  not  dis- 
gualify.  Gold  Mining  Co.  v.  Natl.  Bk.  96  U.  8. 
640;  Thomas  v.  People,  67  N.  Y.  218;  State  v. 
Kingsbury,  58  Me.  238 :  Howerton  v.  State,  Meigs, 
262 ;  People  v.  Reynolds,  16  Cal.  132 ;  Reynolds  v. 
U.  S.  98  U.  8.  145;  People  v.  Mather,  4  Wend. 
229.  21  Am.  Dec.  122;  Thomas  v.  People.  .67  N. 
Y.  218;  State  v.  Sater,  8  Iowa.  420;  State  v.  Os- 
trander,  18  Iowa,  435 ;  Mann  v.  Glover,  14  N.  J. 
L.  195 ;  People  v.  Mallon,  8  Lans.  224 :  State  t. 
Potter,  18  Coun.  166:  Lee  v.  State,  45  Miss.  114; 
Loach  V.  People,  53  111.  311 ;  State  v.  Kingsbury. 
58  Me.  238  :  State  v.  Medlicott,  9  Kan.  257 ;  Gray 
V.   People.   26   111.   344. 

If  it  influence  his  mind  and  require  evidence  to 
remove  it,  he  is  disqualified.  Greenfield  v.  People, 
6  Abb.  N.  C.  1,  74  N.  Y.  277. 

A  juror  related  to  counsel  whose  fees  depend 
upon  recovery,  is  disqualified.  Melson  v.  Dickson, 
63  Ga.  682,  36  Am.  Rep.  128. 

One  who  has  expressed  an  opinion  that  a  per- 
son imprisoned  for  a  criminal  offense  has  been 
punished  enough,  and  who  has  signed  a  petition 
for  his  pardon,  is  not  a  competent  juror  in  a  civil 
action  against  the  prisoner  founded  upon  the  same 
charge.  Asbury  L.  Ins.  Co.  t.  Warren,  66  Me 
628,  22  Am.  Kep.  690. 
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made  for  their  ultimate  admission  by  delegates 
into  the  Congress  of  the  United  States.  We  thu« 
find  the  first  plan  for  the  establishment  of  gov- 
ernments in  the  territories,  authorized  the 
adoption  of  state  governments  from  the  start, 
nnd  committed  all  matters  of  internal  legisla 
tion  to  the  discretion  of  the  inhabitants,  un- 
restricted otherwise  than  by  the  state  Consti- 
tution originally  adopted  by  them. 

This  ordinance,  applying  to  all  territories 
ceded  or  to  be  ceded,  was  superseded  three 
years  later  by  the  ordinance  of  1787,  restricted 
in  its  application' to  the  territory  northwest 
442^]  *of  the  river  Ohio — the  only  territory 
which  had  then  been  actually  ceded  to  the 
United  States. 

It  provided  for  the  appointment  of  the  gov- 
ernor and  three  judges  of  the  court,  who  are 
authorized  to  adopt  for  the  temporary  govern- 
ment of  the  district,  such  laws  of  the  original 
states  as  might  be  adapted  to  its  circum- 
stances. But,  as  soon  as  the  number  of  adult 
male  inhabitants  should  amount  to  five  thou- 
sand, they  were  authorized  to  elect  representa- 
tives to  a  House  of  Representatives,  who  were 
required  to  nominate  ten  persons  from  whom 
Congress  should  select  five  to  constitute  a  legis- 
lative council;  and  the  House  and  the  council 
thus  selected  and  appointed  were  thenceforth 
to  constitute  the  legislature  of  the  territory, 
which  was  authorized  to  elect  a  delegate  in 
Congress  with  the  right  of  debating,  but  not  of 
voting.  This  legislature,  subject  to  the  nega- 
tive of  the  governor  and  certain  fundamental 
principles  and  provisions  embodied  in  articles 
of  compact,  was  clothed  with  the  full  power  of 
legislation  for  the  territory. 

The  territories  south  of  the  Ohio,  in  1790 
(1  Stat,  at  L.  123)  ;  of  Mississippi,  in  1798  (1 
Stat,  at  L.  549)  ;  of  Indiana,  in  1800  (2  Stat,  at 
L.  68);  of  Michigan,  in  1805  (2  Stat,  at  L. 
309)  ;  of  Illinois,  in  1809  (2  Stat,  at  L.  514)  ; 
were  organized  upon  the  same  plan,  except  that 
the  prohibition  of  slavery,  embodied  in  the  or- 
dinance of  1787,  was  not  embraced  among  the 
fundamental  provisions  in  the  organization  of 
the  territories  south  of  the  Ohio;  and  the  peo- 
ple in  the  territories  of  Michigan,  Indiana,  and 
Illinois  were  authorized  to  form  a  legislative 
assembly,  as  soon  as  they  should  see  fit,  with- 
out waiting  for  a  population  of  five  thousand 
adult  males. 

Upon  the  acquisition  of  the  foreign  territory 
of  Ix)uisiana,  in  1803,  the  plan  for  the  organi- 
zation of  the  government  was  somewhat 
changed.  The  governor  and  council  of  the 
territory  of  Orleans,  which  afterwards  became 
the  state  of  Louisiana,  were  appointed  by  the 
Presiaent,  but  were  invested  with  full  legisla- 
tive powers,  except  as  specially  limited.  A 
district  court  of  the  United  States  distinct 
443*1  from  *the  courts  of  the  territory  was  in- 
stituted. 2  Stat,  at  L.  283.  The  rest  of  the  ter- 
ritory was  called  the  district  of  Louisiana,  and 
was  placed  under  the  government  of  the  gov- 
ernor and  judges  of  Indiana.    2  Stat,  at  L.  287. 

Jurisdiction  of  cases  in  which  the  United 
States  were  concerned,  subject  to  appeal  to  the 
Supreme  Court  of  the  United  States,  was  for 
the  first  time  expressly  given  to  a  territorial 
court  in  1805.  2  Stat,  at  L.  338.  The  ter- 
ritory of  Missouri  was  organized  in  1812  (2 
Stat,  at  L.  743)  and  upon  tne  same  plan  as  the 
territories  acquired  by  cessions  of  the  states. 
13  Wall. 


In  the  act  for  the  government  of  this  territory 
appears  for  the  first  time  a  provision  concern- 
ing the  qualifications  of  jurors.  The  16th  sec- 
tion of  the  act  provided  that  all  free  white 
male  adults  not  disqualified  by  any  legal  pro- 
ceeding, should  be  qualified  as  grand  and  petit 
jurors  in  the  courts  of  the  territory  and  should 
be  selected,  until  uie  general  assembly  should 
otherwise  direct,  in  such  manner  as  the  courts 
snould  prescribe. 

The  territory  of  Alabama,  in  1817  (3  Stat, 
at  L.  371),  was  formed  out  of  the  Mississippi 
territory,  and  upon  the  same  plan.  The  su- 
perior'court  of  the  territory  was  clothed  with 
the  Federal  jurisdiction  given  by  the  act  of 
1805.  The  territory  oi  Arkansas  was  organ- 
ized in  1819  (3  Stat,  at  L.  493)  in  the  southern 
part  of  Missouri  territory.  The  powers  of  the 
government  were  distributed  as  executive,  leg- 
islative, and  judicial,  and  vested  respectively 
in  the  governor,  general  assembly,  and  the  * 
courts.  The  governor  and  judges  of  the  su- 
perior court  were  to  be  appointed  by  the  Presi- 
dent, and  the  governor  was  to  exercise  the  legis- 
lative powers  until  the  organization  of  the  gen- 
eral assembly.  The  act  for  the  organization 
of  the  territorial  government  of  Florida  made 
the  same  distribution  of  the  powers  of  the  gov- 
ernment as  was  made  in  the  territory  of  Arkan-' 
sas  and  contained  the  same  provision  in  regard 
to  jurors  as  the  act  for  the  territorial  govern- 
ment of  Missouri. 

In  all  the  territories  full  power  was  given  to 
the  legislature  *over  all  ordinary  sub-  [*444 
jects  of  legislation.  The  terms  in  which  it  was 
granted  were  various,  but  the  import  was  the 
same  in  all. 

Except  in  the  acts  relating  to  Missouri  and 
Arkansas,  no  power  was  given  to  the  courts  in 
respect  to  jurors,  and  the  limitation  of  this 
power  until  the  organization  of  the  general 
assembly  indicates  very  clearly  that,  after  such 
organization,  the  whole  power  in  relation  to 
jurors  was  to  be  exercised  by  that  body. 

In  1836  the  territory  of  Wisconsin  was  or- 
ganized under  an  act,  which  seems  to  have 
received  full  consideration,  and  from  which  all 
subsequent  acts  for  the  organization  of  terri- 
tories have  been  copied,  with  few  and  inconsid- 
erable variations.  Except  those  in  the  Kansas 
and  >iebraska  acts  in  relation  to  slavery,  and 
some  others  growing  out  of  local  circumstances, 
they  all  contained  the  same  provisions  in  re- 
gard to  tne  legislature  and  the  legislative  au- 
thority, and  to  the  judiciary  and  the  judicial 
authority,  as  the  act  organizing  the  territory 
of  Utah.  In  no  one  of  them  is  there  any  pro- 
vision in  relation  to  jurors. 

The  language  of  the  section  conferring  the 
legislative  authority  in  each  of  these  acts  is 
this : 

*  "The  legislative  power  of  said  territory  shall 
extend  to  all  rightful  subjects  of  legislation, 
consistent  with  the  Constitution  of  the  United 
States,  and  the  provisions  of  this  act;  but  no 
law  shall  be  passed  interfering  with  the  pri- 
mary disposal  of  the  soil.  No  tax  shall  be  im- 
posed upon  the  property  of  the  United  States, 
nor  shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or 
other  property  of  residents." 

As  there  is  no  provision  relating  to  the  selec- 
tion of  jurors  in  the  Constitution  or  the  or- 
ganic Bct,  it  cannot  be  said  that  any  legislation 
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upon  this  subject  is  inconsistent  with  either, 
lie  method  of  procuring  jurors  for  the  trial 
of  OSes  is,  therefore,  a  rightful  subject  of  le*^- 
islation,  and  the  whole  matter  of  selectinjj 
impaneling  and  summoning  jurors  is  left  to  the 
territorial  legislature. 

The  action  of  the  legislatures  of  all  the  ter 
445*]  ritories  'has  been  in  conformity  with 
this  construction.  In  the  laws  of  every  one  of 
them  from  that  organized  under  the  ordinance 
of  1787  to  the  territory  of  Montana  are  found 
acts  upon  this  subject.*  And  it  is  worth  while 
to  remark  that  in  three  of  the  territories,  Ne- 
vada, New  Mexico,  and  Idaho,  the  judge'of  the 
probate  has  been  associated  with  other  officials 
in  the  selection  of  the  lists  for  the  different 
counties. 

This  uniformity  of  construction  by  so  many 
territorial  legislatures  of  the  organic  acts  in 
relation  to  their  legislative  authority,  espe- 
cially when  taken  in  connection  with  the  fact 
that  none  of  these  jury  laws  have  been  disap- 
proved by  Congress  though  any  of  them  would 
be  annulled  by  such  disapproval,  confirms  the 
opinion,  warranted  by  the  plain  language  of 
the  organic  act  itself,  that  the  whole  subject- 
matter  of  jurors  in  the  territories  is  commit- 
ted to  territorial  regulation. 

If  thi«  opinion  needed  adUitiuiiai  confirma- 
tion it  would  be  found  in  the  judiciary  act  of 
1789.  The  regulations  of  that  act  in  regard  to 
the  selection  of  jurors  have  no  reference  what- 
ever to  territories.  They  were  framed  with 
reference  to  the  states,  and  cannot,  without  vio- 
lence to  rules  of  construction,  be  made  to  ap- 
ply to  territories  of  the  United  States.  If, 
then,  this  subject  were  not  regulated  by  terri- 
torial law,  it  would  be  difficult  to  say  that  the 
selection  of  jurors  had  been  provided  for  at  all 
in  the  territories. 

It  is  insisted,  however,  that  the  jury  law  of 
Utah  is  defective  in  two  material  particulars: 
first,  that  it  requires  the  jury  lists  to  be  select- 
ed by  the  county  court,  upon  which  the  organic 
law  did  not  permit  authority  for  that  purpose 
to  be  conferred.  Second,  that  it  requires  the 
jurors  to  be  summoned  by  the  territorial  mar- 
446*]  shal,  who  was  elected  by  the  *legisla- 
ture,  and  not  appointed  bv  the  governor.  We 
do  not  perceive  how  these  facts,  if  truly  alleged, 
would  make  the  mode  actually  adopted  for 
summoning  the  jury  in  this  case  legal.  But  we 
will  examine  the  objections. 

It  the  first  place,  we  observe  that  the  law 
has  received  the  implied  sanction  of  Congress. 
It  was  adopted  in  1859.  It  has  b'^en  upon  the 
statute  book  for  more  than  twelve  years.  It 
must  have  been  transmitted  to  Congress  soon 
after  it  was  enacted,  for  it  was  the  duty  of 
the  secretary  of  the  territory  to  transmit  to 
that  body  copies  of  all  laws,  on  or  before  the 

1. — Wisconsin.  OTgnnW.ed  April  20,  1830,  5  Stat, 
at  L:  10:  Iowa,  organized  June  12,  18.38.  5  Stat,  at 
L.  235 :  Orepon,  organized  August  14,  1848,  9  Stat. 
at  L.  323;  Minnesota,  organized  March  3.  1840,  9 
Stat,  at  L.  4(k3  ;  New  Mexico,  organized  September 
9,  18.50,  9  Stat,  at  L.  446;  Utah,  organized  Sep- 
tember 9.  18r»0,  9  Stat,  at  L.  453 ;  Nebraska,  or- 
fjanized  Mnv  ,30.  18r.4.  10  Stat,  at  L.  277:  Kansas, 
organized  May  30,  1853,  10  Stat,  at  L.  277 ;  Wash- 
In  tr  ton,  organized  March  2.  1853,  10  Stat,  at  L. 
172;  Colorado,  organised  February  28.  1861.  12 
Stat,  at  L.  172 :  Nevada,  organized  March  2,  1861, 
12  Stat,  at  L.  200:  Dakota,  organized  March  2. 
1861.  12  Stat,  at  L.  239;  Arizona,  organized  Feb. 
24.  1863,  12  Stat,  at  L.  664:  Idaho,  organized 
March  3,  1863,  12  Stat,  at  L.  808;  Montana,  organ- 
ized May  26,  1864,  13  Stat  at  L.  85. 
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first  of  the  next  December  in  each  year.  The 
imple  disapproval  by  Confess  at  any  time 
would  have  annulled  it.  It  is  no  unreasonable 
inference,  therefore,  that  it  was  approved  by 
that  body. 

In  the  next  place,  we  are  of  opinion  that  the 
making  of  the  jury  lists  by  the  county  courts 
was  not  a  judicial  act.  Conceding  that  it  was 
not  in  the  power  of  the  territorial  legislature 
to  confer  judicial  authority  upon  any  other 
^ourts  than  those  authorized  by  the  organic 
law,  and  that  it  was  not  within  its  competency 
to  organize  county  courts  for  the  administra- 
tion of  justice,  we  cannot  doubt  the  right  of 
the  territorial  legislature  to  associate  select 
men  with  the  judge  of  probate,  and  to  call  the 
body  thus  organized  a  county  court,  and  to 
require  it  to  make  lists  of  persons  qualified  to 
Ncrve  as  jurors.  In  making  the  selection,  its 
members  acted  as  a  board,  and  not  as  a  judi- 
cial body. 

Nor  do  we  think  the  other  objection  sound, 
viz.:  that  the  required  participation  of  the 
territorial  marshal  in  summoning  jjirors  in- 
validated his  acts  because  he  was  elected  by  the 
legislature,  and  not  appointed  by  the  governor. 
He  acted  as  territorial  marshal  under  color 
of  authority,  and  if  he  was  not  legally  such,  his 
acts  cannot  be  questioned  indirectly. 

But,  we  repeat,  that  the  alleged  defects  of 
the  Utah  jury  law  are  not  here  in  question. 
What  we  are  to  pass  upon  is  the  legality  of 
the  mode  actually  adopted  for  impar cling  the 
jury  in  this  case.  If  the  court  had  no  author- 
ity to  adopt  that  mode,  the  challenge  to  the 
array  was  well  taken,  and  should  have  been 
allowed. 

•Acting  upon  the  theory  that  the  su-  [*447 
preme  and  district  courts  of  the  territory  were 
courts  of  the  United  States,  and  that  they  were 
governed  in  the  selection  of  jurors  by  the  acts  of 
Congress,  the  district  court  summoned  the  jury 
in  this  case  by  an  open  venire.  We  need  not 
pause  to  inquire  whether  this  mode  was  in  pur- 
suance of  any  act  of  Congress,  for,  if  such  act 
was  not  intended  to  regulate  the  procuring  of 
jurors  in  the  territory,  it  has  no  application  to 
the  case  before  us.  We  are  of  opinion  that  the 
court  erred  both  in  its  theory  and  in  its  action. 

The  judges  of  the  supreme  court  of  the  terri- 
tory are  appointed  by  the  President  under  the 
act  of  Congress,  but  this  does  not  make  the 
courts  they  are  authorized  to  hold,  courts  of 
tne  United  States.  This  was  decided  long  since 
in  The  American  Insurance  Company  v.  Can- 
ter,  1  Pet.  546,  and  in  the  later  case  of  Benner 
V.  Porter,  9  How.  235.  There  is  nothing  in  the 
Constitution  whiCh  would  prevent  Congress 
from  conferring  the  jurisdiction  which  they 
exercise,  if  the  judges  were  elected  by  the  peo- 
ple of  the  territory,  and  commissioned  by  the 
governor.  They  might  be  clothed  with  the 
same  authority  to  decide  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States, 
subject  to  the  same  revision.  Indeed,  it  can 
hardly  be  supposed  that  the  earliest  territorial 
courts  did  not  decide  such  questions,  although 
there  was  no  express  provision  to  that  effect, 
as  we  have  already  seen,  imtil  a  comparatively 
recent  period. 

There  is  no  Supreme  Court  of  the  United 
States,  nor  is  there  any  district  court  of  the 
United  States,  in  the  sense  of  the  Constitution, 
in  the  territory  of  Utah.    The  judges  are  not 
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appointed  for  the  same  terms,  nor  is  the  juris- 
diction which  they  exercise  part  of  the  judicial 
power  conferred  by  the  Constitution  or  the 
general  government.  The  courts  are  the  legis- 
lative courts  of  the  territory,  created  in  virtue 
of  the  clause  which  authorizes  Congress  to 
make  all  needful  rules  and  regulations  respect- 
ing the  territories  belonging  to  the  United 
States.  Am.  Ins.  Co.  v.  Canter^  1  Pet.  545. 
448*]  *The  supreme  court  of  the  territory  was 
doubtless  misled  by  the  inadvertent  use  of  the 
words  *''marshrtl  of  the  district  court  of  the  Unit- 
ed States  for  the  territory  of  Oregon"  in  the  or- 
p^anic  law.  This  act  defines  the  duties,  liabili- 
ties, and  fees  of  the  marshal  for  the  territory 
by  reference  to  those  of  the  marshal  of  the 
district  court  of  the  United  States  for  the  ter- 
ritory of  Oregon.  On  reference  to  the  act  or- 
ganizing that  territory,  we  find  that  the  duties 
of  the  marshal  were  to  be  the  same  as  those  of 
the  marshal  for  the  district  court  of  the  Unit- 
ed states  for  the  territory  of  Wisconsin.  On 
reference  to  the  act  organizing  the  last-named 
territory,  the  duties,  liabilities,  and  fees  of  the 
marshal  were  described  to  be  the  same  as  those 
of  the  "marshal  of  the  district  court  of  the 
United  States  for  the  northern  district  of  New 
York."  Hence,  the  words  "marshal  of  the  dis- 
trict court  of  the  United  States"  have  crept  into 
the  various  acts  organizing  these  territories. 
But  the  description  of  the  court  which  was 
proper  in  a  state  would  be  improper  in  a  terri- 
tory. 

The  organic  act  authorized  the  appointment 
of  an  attorney  and  a  marshal  for  the  territory, 
who  may  properly  enough  be  called  the  attorney 
and  marshal  of  the  United  States  for  the  terri- 
tory; for  their  duties  in  the  courts  have  ex- 
clusive relation  to  cases  arising  under  the  laws 
and  Constitution  of  the  United  States. 

The  process  for  summoning  jurors  to  attenu 
in  such  cases  may  be  a  process  for  exercising 
.  the  jurisdiction  of  the  territorial  courts  when 
acting,  in  such  cases,  as  circuit  and  district 
courts  of  the  United  States ;  but  the  making  up 
of  the  lists  and  all  matters  connected  with  the 
designation  of  jurors  are  subject  to  the  regula- 
tion of  territorial  law.  And  this  is  especially 
true  in  cases  arising,  not  under  any  act  of  Con- 
gress, but  exclusively,  like  the  case  in  the  rec- 
ord, under  the  laws  of  the  territory. 

There  is  nothing  in  this  opinion  inconsistent 
with  the  cases  of  Orchard  v.  Hughes,  I  Wall.  73, 
.17  L.  ed.  560,  or  of  Hunt  v.  Palao,  4  How.  589, 
449*]  properly  *'Tmderstood.  The  first  of  these 
cases  went  upon  the  ground  that  the  chancery 
jurisdiction  conferred  ujwn  the  courts  of  the  ter- 
ritories by  the  organic  act  was  beyond  the  reach 
of  territorial  legislation;  and  the  second,  in 
which  the  territorial  court  of  appeals  was  called 
a  court  of  the  United  States  was  only  intended 
to  distinguish  it  from  a  state  court. 

Upon  the  whole,  we  are  of  opinion  that  the 
jury  in  this  case  was  not  selected  and  summoned 
in  conformity  with  law,  and  that  the  challenge 
to  the  array  should  have  been  allowed.  This 
opinion  makes  it  unnecessary  to  consider  the 
other  questions  in  the  case. 

The  judgment  of  the  Supreme  Court  of  the 
Territory  of  Utah  mu^t  be  reversed, 
13  Wall. 


LOUISA  CHEW,  Plff.  in  Err., 

V. 

RICHARD  A.  BRUMAGEN. 

(See  S.  C.  13  Wall.  497-506.)     . 

State  judgment,  effect  of,  in  other  state — cestui 

que  trust. 

1.  The  same  leREl  eflfect  must  be  given  to  a  New 
York  judgment.  In  New  Jersey,  as  would  be  given 
to  it  In  New  York. 

2.  Where,  by  the  laws  of  New  York,  a  trustee  of 
an  express  trust  may  bring  an  action  without  mak- 
ing the  cestui  que  trust  a  party,  a  judgment  in  such 
action  is  conclusive  against  the  cestui  que  trust, 
not  only  in  that  state,  but  in  all  other  states. 

[No.  117.] 
Submitted  Feb.  28, 1872,  Decided  Apr.  15, 1872, 

IN  ERROR  to  the  Court  of  Chancery  of  the 
State  of  New  Jersey. 
The  case  is  stated  by  the  court. 
Messrs.  Edward  P.  Coioles,  John  Sherwood, 
and  John  H.  Reynolds,  for  plaintiff  in  error : 
The    rule    recognized    and    followed    by    the 
courts  of  New  York  is: 

1.  That  Wood,  as  assignee  in  the  courts  of 
New  York,  could  maintain  suit  on  the  bond  in 
his  sole  name  as  plaintiff,  without  joining 
Walker  or  his  administratrix  as  a  party,  either 
plaintfff  or  defendant. 

2.  That  both  by  general  law  and  by  §  112  of 
the  N.  Y.  Code,  Chew  could  set  up  in  that  suit 
whatever  defense  he  had  against  Walker,  and 
that  the  judgment  in  that  suit  concluded 
Walker,  his  personal  representatives  and  as- 
signs. 

Hasting  v.  McKinley,  1  E.  D.  Smith,  273- 
277 ;  see,  also,  Sheldon  v.  Wood,  2  Bosw.  272 ; 
Boynton  v.  Ins.  Co.  16  Barb.  254;  St.  John  v. 
Ims.  Co.  13  N.  Y.  31 :  Cuininings  v.  Morris,  25 
N.  Y.  625;  Poor  v.  Guilford,  10  N.  Y.  373;  Grant 
V.  Tallman,  20  N.  Y.  191 ;  kelson  v.  Eaton,  26 
N.  Y.  410;  Voorhis  v.  Childs,  17  N.  Y. 

A  distinction  is  to  be  observed  between  cases 
where  the  entire  title  is  conveyed,  and  those 
cases  where  only  a  fractional  interest  in  the 
thing  is  conveyed. 

In  that  class  of  cases  where  the  assignee 
holds  but  one  third,  one  half,  or  some  fractional 
interest  in  the  bond,  he  never  could  at  law 
nor  in  equity,  and  cannot  now,  recover  a  judg- 
ment for  his  fractional  interest,  without  bring- 
ing in  the  other  parties,  either  as  co-plaintiffs 
or  defendants,  since  he  does  not  represent  the 
entire,  but  a  fractional  portion  of  the  subject- 
matter  of  the  suit,  and  the  splitting  up  of  de- 
mands is  not  permitted. 

Mr.  Edward  T.  Green,  for  defendant  in 
error : 

The  plaintiff  in  error  insists  that  the"  judg- 
ment in  New  York  operated  as  an  extinguish- 
ment of  the  bond,  and  that  upon  the  payment 
thereof,  the  debt  secured  by  the  mortgage  was 
satisfied,  and  the  mortgage  thereby  discharged. 
On  the  other  hand,  the  defendant  in  error 
claims  that  the  whole  effect  of  the  judgment 
was  simply  t)ie  reduction  pro  ta/nto  of  the 
amount  due  upon  the  bond,  and  that  he  has  the 
right  to  look  to  the  security  for  the  balance. 

Was  Wood  a  necessary  party  to  the  suit  upon 
the  bond,  instituted  by  Wood  against  Chew  in 
New  Y'ork? 

It  is  a  well-settled  principle,  that  to  make  a 
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judgment  binding  and  effective,  the  court  must 
have  jurisdiction  over  both  the  cause  and  all 
necessary  parties  thereto ;  or,  as  it  is  sometimes 
expressed  over  the  parties  and  the  things  to  be 
affected^ 

Flanders  v.  Ins.  Co.  3  Mason,  158;  Story, 
Confl.  L.  492. 

When  an  adjudication  is  made  upon  a  par- 
ticular subject-matter,  the  rights  of  all  parties 
whose  interests  are  immediately  connected  with 
that  adjudication  and  affected  by  it,  shall  be 
provided  for,  as  far  as  they  reasonably  may  be. 

Bisaell  v.  Brigga,  9  Mass.  462;  Newell  v. 
Newton,  10  Pick.  472;  Eealy  v.  Root,  11  Pick. 
390;  Kilhum  v  Woodworth,  5  Johns.  41;  Fen- 
ton  V.  Oarlick,  8  Johns.  197;  Borden  v.  Fitch, 
15  Johns.  121;  Shumxcay  v.  Stillman,  4  Cow. 
294;  8,  C,  6  Wend.  449;  Starhuck  v.  Murray, 
5  Wend.  148;  Mervin  v.  Kumhel,  23  Wend.  293; 
Adnms  v.  Roice,  11  Me.  95;  Whit  tier  v.  Wen- 
dell, 7  N.  H.  257;  Aldrich  v.  Kinney,  4  Conn. 
380;  Wernwag  v.  Pawling,  5  Gill.  &  J.  500; 
Hodges  v.  Dcaderick,  1  Yerg.  125;  Rogers  v. 
Coleman,  Hard.  (Ky.)  413;  Rust  v.  Frothing- 
ham,  1  Breese,  259;  Miller  v.  Miller,  1  Bailey, 
244;  Oakley  v.  A^pinwall  4  N.  Y.  513;  Hul- 
hett  V.  Ins.  Co.  4  How.  Pr.  275;  Brewster  v. 
R.  R.  Co.  5  How.  Pr.  183;  Rose  v.  Himely,  4 
Cranch,  269;  D'Arcy  v.  Ketchum,  11  How.  165. 

Wood  v'as  interested  in  the  bond  to  the  ex- 
tent of  $1,900,  it  having  been  assigned  to  him 
as  collateral  security  for  that  amount. 

Walker  was  interested  in  the  same  bond  to 
the  extent  of  $1,600,  that  being  the  amount  due 
to  him  after  the  satisfaction  of  the  debt  for 
which  it  was  held  by  Wood  as  collateral;  and 
Chew  was  interested  in  the  bond  to  the  extent 
of  $3,500,  for  that  was  the  amount  which  he 
had  obligated  himself  to  pay  to  Walker.  It  is 
apparent,  therefore,  that  Wood,  Walker,  and 
Chew  were  the  real  parties  in  interest. 

Now,  by  the  Code  of  Civil  Procedure  of  N. 
Y.,  this  principle,  that  all  parties  in  interest 
must  be  before  the  court  to  perfect  an  adjudi- 
cation, is  affirmed  in  express  terms. 

The  Code  enacts:  "Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  as  otherwise  provided  in  §  113." 
Code,  ed.  1853,  §  111,  p.  81. 

If  Walker,  then,  was  a  party  in  interest  under 
§  111  of  the  Code,  the  action  should  have  been 
prosecuted  in  his  name. 

In  a  note  to  §  111,  in  Voorhees'  Code  of  Pro- 
cedure, ed.  1853,  pp.  81,  82,  the  annotator  says: 
"The  present  Code  has  adopted,  with  slight 
modifications,  the  rule  in  relation  to  parties 
which  formerly  obtained  in  courts  of  equity 
and,  with  the  exception  in  section  113,  the  suit 
must  be  prosecuted  in  the  name  of  the  party  in 
interest,  and  the  rule  which  prevailed  in  equity 
may  be  very  safely  applied  to  cases  under  the 
Code." 

Again:  "It  seems  impossible,  in  viewing  the 
analog  of  the  rule  respecting  parties,  con- 
tained in  this  title  (title  III.,  Parties  to  Civil 
Actions)  to  the  rules  on  the  same  subject  in  the 
late  court  of  chancery,  to  resist  the  inference 
that  it  was  the  intention  of  the  framers  of  the 
Code  to  introduce  the  rules  in  equity  practice 
respecting  parties." 

If  this  view  is  a  correct  one,  and  the  term 
"real  party  in  interest"  has  in  courts  of  com- 
mon law  the  same  signification  which  it  had  in 
equity,  the  case  at  bar  is  at  an  end.  The  plain- 
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tiff  in  error  has  no  standing  here,  for  it  is  an 
undoubted  rule  in  New  York,  that  upon  the 
foreclosure  of  a  mortgage  the  assignor  who  has 
assigned  a  mortgage,  as  collateral  security,  is  a 
necessary  party,  and  this,  too,  although  the  as- 
signment is  absolute  in  ifcs  terms,  and  expresses 
the  receipt  of  a  full  consideration. 

Johnson  v.  Hart,  3  Johns.  Cas.  332 ;  Whitney 
V.  McKinney,  7  Johns.  Ch.  145;  Kittle  v.  Van 
Dyck,  1  Sandf.  Ch.  76  j  1  Dan.  Ch,  Pr.  (marg.) 
304,  305,  307. 

Tlie  rule  in  England  is  the  same. 

Palmer  v.  Carlisle,  1  Sim.  &  S.  423;  Wether- 
ell  V.  Collins,  3  Madd.  255;  Hohart  v.  Abbot,  2 
P.  Wms.  642;  Norrish  v.  Marshall,  5  Madd. 
475;  Coop.  Eq.  PI.  34;  Cathcart  v.  Letcis,  1 
Ves.  Jr.  463;  Calv.  Part.  11;  Palk  v.  Clinton, 
12  Ves.  48;  Lou:e  v.  Morgan,  1  Brown  (C.  C.) 
368;  Lewis  v.  N angle,  2  Ves.  431;  Clerkson  v. 
Bowyer,  2  Vern.  67. 

That  this  is  the  proper  construction  of  the 
section  in  question  has  been  clearly  determined 
by  the  courts  of  New  York. 

Wallace  v.  Eaton,  5  How.  Pr.  99;  Hollenbeck 
V.  Van  Valkenburgh,  5  How.  Pr.  281;  Cook  v. 
Ins.  Co.  8  How.  Pr.  514;  Lewando  v.  Dunham, 
1  Hilt.  114;  Secor  v.  Keller,  4  Duer,  416;  Con- 
siderant  v.  Brisbane,  22  N.  Y.  38© ;  Bk.  v.  Sher- 
wood, 29  Barb.  383;  Boynton  v.  Ins.  Co.  16 
Barb.  254;  Richlmyer  v.  Richtmyer,  50  Barb. 
55;  Tr.  of  Auburn  Theol.  8em.  ▼.  Kellogg,  16 
N.  Y.  83. 

It  is  evident  that  Wood  does  not  come  within 
the  exception  of  §  113.  He  is  not  in  any  sense 
a  "trustee  of  an  express  trust."  By  the  assign- 
ment of  the  bond  to  him  as  collateral.  Wood 
did  not  become  a  trustee  for  Walker.  The  right 
of  Walker  was  not  that  of  a  cestui  que  trust; 
it  was  simply  an  equity,  a  right  to  redeem  the 
bond  by  satisfying  the  debt  for  which  it  had 
been  assigned  as  collateral. 


Mr.  Justice  Strone  delivered  the  opinion  of 
the  court: 

This  was  a  bill  to  foreclose  a  mortgage  pven 
by  Robert  Chew,  the  testator  of  the  plamtiff  in 
error,  to  secure  the  payment  of  his  bond  to 
Peter  Walker  for  the  sum  of  $3,500.  Tlie  con- 
sideration of  the  bond  was  the  sale  of  a  farm  in 
the  state  of  New  Jersey.  Soon  after  the  bond 
was  given,  Walker,  the  obligee,  assigned  it,  to- 
gether with  the  accompanying  mortgage,  to 
Stephen  G.  Wood,  as  collateral  security  for 
payment  of  $1,700;  and  afterwards,  by  another 
instrument  of  writing,  declared  that  the  as- 
signee held  them  as  collateral  security  for  the 
payment  of  $200  more.  Wood,  having  thus  be- 
come the  assignee,  brought  suit  on  the  bond  in 
the  supreme  court  of  New  York  in  1853,  against 
Chew,  the  obligor,  and  joined  Walker  as  a  de- 
fendant, he  having  refused  to  join  as  plaintiff; 
but  process  was  not  served  upon  Walker,  nor 
did  he  appear.  After  his  death,  which  occurred 
before  the  trial,  on  affidavit  of  his  administra- 
trix that  he  had  deceased,  the  court  ordered 
that  the  action  should  be  continued  against  her 
as  administratrix,  but  it  does  not  appear  that 
the  order  was  ever  served  upon  her.  Chew, 
however,  pleaded  fraud  in  the  sale  of  the  farm, 
and  claimed  to  recoup  the  damages  he  had  sus- 
tained in  consequence  of  the  fraud  'and  [*499 
the  case  went  to  trial  upon  the  issue  tendered 
by  this  plea.    On  the  trial,  the  jury  found  for 
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Wood  the  sum  of  $2,091.25,  for  which  judgment 
was  given,  and  which  Chew  immediately  paid. 

Pending  the  suit,  however,  Wood  assigned 
the  bond  and  mortgage  to  M.  S.  Braisted,  and 
two  days  after  the  judgment,  which  had  been 
recovered,  was  paid,  Braisted  and  Walker's  ad- 
ministratrix joined  in  assigning  them  to  Bru- 
magen,  the  defendant  in  error  in  this  case.  A 
bill  was  then  filed  in  chancery  in  New  Jersey, 
at  the  suit  of  Brumagen,  seeking  to  foreclose 
the  mortgage,  and  the  plaintiff  in  error  set  up 
in  defense  the  stiit  in  the  supreme  court  of 
New  York,  the  judgment  therein  and  the  pay- 
ment of  the  judgment,  claiming  that  the  debt 
which  the  mortgage  was  gi^-en  to  secure  was 
thereby  satisfied  and,  consequently,  that  the 
mortgage,  which  was  only  a  security  for  the 
debt,  has  also  been  satisfied.  But  it  was  ruled 
by  the  chancellor  that  the  judgment  in  the  su- 
preme court  of  New  York  was  no  defense  to  the 
bill  beyond  the  amount  actually  recovered  by 
Wood  and  paid  to  him;  that  inasmuch  as 
neither  Walker  nor  his  administratrix  were 
served  with  process  in  that  suit  nor  appeared 
therein,  the  assignee  was  not  concluded  by  the 
judgment,  and  the  ruling  of  the  chancellor  was 
affirmed  in  the  court  of  errors  and  appeals. 

Confessedly  the  judgment  must  have  the  same 
effect  given  to  it  in  the  courts  of  New  Jersey  as 
502*]  it  has  in  the  state  of  *New  York,  by  the 
laws  of  that  state,  and  either  of  the  parties  to 
it  has,  under  the  Constitution  of  the  United 
States,  a  right  to  insist  that  such  shall  be  its 
operation. 

The  question,  therefore,  is,  What  was  its  ef- 
fect in  the  state  of  New  York? 

If,  by  the  assignment  to  him,  Wood,  the  as- 
signee of  the  bond  and  mortgage,  was  clothed 
with  the  legal  interest  therein,  and  if,  when  he 
sued,  Walker,  the  assignor,  was  not  a  neces- 
sary party  to  the  suit,  it  i^  plain  the  judgment 
in  the  suit  determined  finally  the  amount  of  the 
debt  for  which  the  bond  was  given,  and  neither 
Walker  nor  his  administratrix,  nor  any  subse- 
quent assignee  of  either  of  them  can  maintain 
that  the  bond  was  not  wholly  extinguished  in 
the  judgment.  They  were  all  represented  by 
Wood,  and  they  can  claim  only  through  him. 
On  the  other  hand,  if  Walker  was  a  necessary 
party  to  the  suit,  neither  he  nor  those  claiming 
under  him  by  subsequent  right  can  be  concluded 
by  the  judgment. 

By  the  11 1th  section  of  the  Code  of  Procedure 
in  New  York,  it  was  enacted  that  "every  action 
must  be  prosecuted  in  the  name  of  the  real  par- 
ty in  interest,  except  as  otherwise  provided  in 
§  113."  The  113th  section  enacted  thus:  "An 
executor  or  administrator,  a  trustee  of  an  ex- 
press trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  pros- 
ecuted. A  trustee  of  an  express  trust  within 
the  meaning  of  this  section  shall  be  construed 
to  include  a  person  with  whom,  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  an- 
other.'* Doubtless,  the  object  of  these  pro- 
visions was  to  change  the  common-law  rule  that 
an  action  must  be  brought  in  the  name  of  the 
party  who  has  the  legal  right,  and  to  substitute 
ifor  it  the  rule  in  equity,  but  with  considerable 
enlargement.  This  is  manifest,  not  only  in  the 
language  of  the  statute,  but  in  the  construction 
which  has  been  given  to  it  by  the  courts  of  New 
York. 
13  Waix.  U.  3.,  Book  20. 


Had  there  been  nothing  more  than  the  require- 
ment of  the  111th  section,  that  every  action 
must  be  brought  in  the  name  of  the  real  party 
in  interest,  it  might  be  that  the  precise  rule  in 
•equity  as  to  parties  might  have  been  in-  [*503 
tended.  But  this  cannot  be,  in  view  of  the  other 
sections.  Thus  the  117th  enacts  that  all  per- 
sons having  an  interest  in  the  subject-matter 
may  be  joined  as  plaintiffs.  The  118th  enacts 
that  any  person  may  be  a  defendant  who  has  or 
claims  an  interest  in  the  controversy  adverse  to 
the  plaintiffs,  or  who  is  a  necessary  party  to  a 
complete  determination  and  settlement  of  the 
questions  involved  therein.  The  119th  section 
enacts  that  those  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants,  imless  the  con- 
sent of  one  who  should  have  been  joined  as  plain- 
tiff' cannot  be  obtained,  when  he  may  be  made  a 
defendant.  The  113th  section  we  have  already 
quoted.  Tliat,  as  we  have  seen,  enables  a  trustee 
of  an  express  trust  to  sue  in  his  own  name  with- 
out joining  those  who  have  a  Wneficial  interest. 
It  makes  him  the  representative  of  the  holders 
of  mere  equities.  Wno,  then,  is  a  trustee  of  an 
express  trust  within  the  meaning  of  the  statute  ? 
It  is  plain  that  the  law  intended  to  class  among 
such  trustees  others  than  those  who,  in  equity, 
are  regarded  as  technical  trustees.  It  expressly 
declares  that  included  among  them  shall  be  per- 
sons with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another. 

And  the  judicial  decisions  of  New  York  have 
given  a  liberal  interpretation  to  the  description, 
"trustee  of  an  express  trust"  in  accordance  with 
the  apparent  intention  of  the  legislature.  Thus, 
in  Gummings  v.  Morris,  25  N.  Y.  625,  where 
notes  had  been  assigned  to  the  plaintiff  upon  his 
agreement  to  give  to  the  assignor  when  the  notes 
should  be  collected  the  amount  thereof  in  stock, 
it  was  held  that  the  assignee  might  sue  alone, 
and  this  though  the  whole  beneficial  interest 
was  in  the  assignor.  In  Considerant  v.  Bris- 
bane, 22  N.  Y.  389,  where  a  promissory  note  had 
been  given  to  the  plaintiff,  as  executive  agent  of 
a  firm,  it  was  ruled  that  he  might  sue  in  his 
own  name,  because  he  was  a  trustee  of  an  ex- 
press trust.  In  8t.  John  v.  The  American  Life 
Insurance  Company^  13  N.  Y.  31,  the  plaintiff 
was  the  assignee  of  two  policies  of  insurance 
under  an  agreement  *that,  if  one  of  the  [*504 
policies  was  paid,  he  would  pay  to  the  wife  of 
the  assignor  part  of  the  proceeds  thereof,  and 
pay  her  all  he  recovered  on  the  other  policy.  It 
was  held  that  he  could  sue  alone.  Lewis  v,  Oror 
ham,  4  Abb.  Pr.  106,  was  a  case  where  an  assign- 
ment of  property  had  been  made  by  a  debtor  in 
trust  for  certain  creditors,  and  the  assignee  was 
empowered  to  pay  them,  returning  the  balance 
to  the  assignor;  and  it  was  held  that  the  as- 
signee might  bring  a  suit  in  his  own  name,  with- 
out joining  the  cestui  que  trust.  In  Slocum  v. 
Barry,  34  How.  Pr.  320,  which  was  an  action 
brought  by  persons  appointed  to  receive  sub- 
scriptions for  the  Troy  University  against  one 
who  had  signed  a  general  subscription  agree- 
ment, it  was  ruled  they  were  trustees  of  an  ex- 
press trust,  and  it  was  said  "no  formal  or  writ- 
ten agreement  is  necessary  to  create  a  trust  in 
money  or  personal  estate.  Any  declaration, 
however  informal,  which  evinces  the  intention 
of  the  party  with  sufficient  clearness,  will  have 
that  effect."  Cummins  v.  Barkalow,  4  Keyei, 
514;  Reed  v.  Harris,  7  Robt.  151;  Burhank  v. 
Beach,  15  Barb.  326;  Brown  v.  Cherry,  38  How. 
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Pr.  352.  A  factor,  or  other  mercantile  agent, 
who  contracts  in  his  own  name  in  behalf  of  his 
principal,  is  a  trustee  of  an  express  trust  within 
the  meaning  of  the  statute. 

These  and  other  cases  which  might  be  cited, 
show  how  liberally  the  term  "trustee  of  an  ex- 
press trust"  has  been  construed  in  order  to  pre- 
serve, measurably,  the  common-law  rule,  that  he 
who  has  the  legal  right  is  the  proper  plaintiff. 

If,  now,  we  turn  to  the  case  in  hand  it  will  be 
found  not  easy  to  see  why,  if  Wood  was  not  the 
real  party  in  interest  when  he  sued  upon  the 
bond,  he  was  not  at  least  a  trustee  of  an  express 
trust.  The  assignment  of  Walker  to  him,  though 
expressly  stated  to  be  for  a  collateral  security, 

fave  him  the  entire  legal  interest.  It  enabled 
im  to  employ  the  entire  bond,  if  necessary,  for 
the  payment  of  the  assignor's  debt  to  him.  Had 
the  assignment  been  without  reference  to  the 
purpose  for  which  it  was  made,  it  is  not  doubted 
that  the  assignee  would  have  been  the  real  party 
505*]  in  interest,  and  *a8  such  entitled  to  sue 
without  joining  the  assignor,  and  this  though  in 
fact  made  as  a.  collateral  security.  The  legal 
effect  of  the  transfer  cannot  be  different  because 
the  purpose  of  it  was  expressed.  It  is  to  be  ob- 
served that  Walker's  assignment  was  not  a  part 
of  the  bond,  making  Wood  and  Walker  joint- 
owners,  as  was  the  case  in  Levccmdo  v.  Dunham, 
I  Hilt.  114,  where  the  agreement  was  that  the 
assignor  should  have  half  the  judgment.  Walk- 
er's rights  were  not  concurrent  with  those  of  his 
assignee.  They  were  subordinate.  He  had 
nothing  to  get  until  Wood's  claim  was  entirely 
satisfied.  By  his  assignment  he  substituted 
Wood  in  his  place  to  demand  and  receive  pay- 
ment of  the  bond,  and  agreed  to  look  to  Wood 
for  what  remained  after  his  notes  were  satisfied. 
Surely  after  the  assignment  he  had  no  right  to 
demand  anything  from  Chew.  How,  then,  had 
he  any  real  interest  in  the  bond  ?  He  had  an  in- 
terest in  what  Wood  might  collect  by  virtue  of 
the  bond,  but  that  is  a  different  thing  from  an 
interest  in  the  bond  itself.  And  Wood,  by  tak- 
ing the  assignment  expressly  as  a  collateral  se- 
curity, imdertook  to  account  to  his  assignor  for 
the  property  assigned.  He  became  the  holder  of 
the  legal  right  under  an  express  trust  to  hold 
the  beneficial  interest  or  the  money  collected 
primarily  for  himself,  and  secondarilv  for  his 
assignor.  If  faithless  to  his  trust,  if  he  col- 
luded with  the  obligor  in  the  bond,  he  was  re- 
sponsible to  his  cestui  que  trust. 

If,  then,  as  we  think.  Wood  by  the  assignment 
became  the  trustee  of  an  express  trust,  neither 
Walker  nor  his  personal  representative  was  a 
necessarj'^  party  to  the  suit  which  was  brought 
upon  the  bond.  They  were  represented  by  the 
trustee,  anl  the  judgment  which  he  recovered 
settled  finaiiy  against  them,  and  all  claiming 
under  them  as  well  as  against  Wood,  the  amount 
recoverable.  Such,  in  our  opinion,  was  the  legal 
effect  of  the  judgment  in  the  state  of  New  York. 
And  the  plaintiff  in  error  has  a  constitutional 
right  to  have  the  same  effect  given  to  it  in  the 
state  of  New  Jersey.  The  learned  court,  there- 
fore, erred  in  decreeing  a  foreclosure  of  the 
506*]  ♦mortgage.  The  complainant's  bill 
should  have  been  dismissed. 

The  decree  of  the  Court  of  Chancery  is  re- 
verscdy  and  the  cause  is  remit  ted,  with  direc- 
tions to  proceed  in  accordance  u:ith  this  opinion, 
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JOHN  WATSON  et  al,  Appts., 

V. 

WILLIAM  A.  JONES  et  al. 

(See  S.  C.  13  Wall.  679-788.) 

Rights ^of  religious  corporation  and  of  its  mev/^ 
hers,  subject  to  control  of  the  courts — former 
adjudication,  when  conclusive  —  marshal's 
possession — possession  by  trustees  of  church 
— trust,  to  sustain  religious  doctrines — con- 
gregational churches — decisions  of  ecclesias- 
tical bodies,  how  far  binding, 

1.  Rights  of  property  or  of  contract,  of  religious 
organizations,  are  under  the  protection  of  the 
law,  and  the  actions  of  their  members  subject  to 
its  restraints. 

2.  When  the  pendency  of  a  suit  is  set  up  to  de- 
feat another,  the  case  must  be  the  same,  and 
founded  on  the  same  facts,  and  there  must  be  the 
same  parties,  the  same  rights  asserted  and  the 
same  relief  prayed  for. 

3.  The  marshal  of  the  chancery  court  cannot  be 
displaced  by  another  court  as  to  the  mere  actual 
possession  of  the  property  held  by  him. 

4.  The  trustees  and  elders  of  the  rresbyterian 
church  hold  possession  of  its  property  for  the 
use  of  the  persons  who,  by  the  constitution,  usages 
and  laws  of  the  Presbyterian  body,  are  entitled  to 
that  use. 

5.  Their  possession  Is  a  fiduciary  possession,  and 
they  may  be  dispossessed  by  the  election  of  others 
in  their  places. 

0.  Individuals  may  dedicate  property  by  way  of 
trust  to  the  purpose  of  sustaining  and  propagat- 
ing definite  religious  doctrines,  and  it  Is  the  duty  of 
the  court  to  see  that  the  property  so  dedicated  it 
not  diverted  from  such  trust. 

7.  It  is  not  In  the  power  of  the  majority  of  a 
congregation  to  carry  the  property  so  confided  to 
them  to  the  support  of  a  new  and  conflicting  doc- 
trine. 

8.  Where  a  church  is  of  a  strlctlv  congregational 
or  independent  organization,  and  the  property  held 
by  it  has  no  trust  attached  to  it.  Its  rights  to  the 
use  of  the  property  must  be  determined  by  the  or- 
dinary principles  which  govern  voluntary  associa- 
tions. 

0.  Where  the  local  congregation  is  itself  a  mem- 
ber of  a  much  larger  and  more  important  religious 
organization  and  is  under  its  government  and  con- 
trol and  is  bound  by  Its  orders  and  Judgments* 
its*  decisions  are  final,  and  binding  on  legal  tri- 
bunals. 

10.  Courts,  having  no  ecclesiastical  Jurisdiction, 
cannot  revise  or  question  ordinary  acts  of  chnrcb 
discipline ;  their  only  Judicial  power  arises  from 
the  conflicting  claims  of  the  parties  to  the  church 
property  and  the  use  of  it. 

[No.  12.] 
Argued  Mar,  10,  1871.    Decided  Apr.  15,  1872, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

The  case  is  stated  by  the  court. 

Messrs.  Tbomas  W.  Bnllitt  and  J,  8. 
Black,  for  appellants: 

It  has  been  observed  that  questions  of  this 
nature  are,  in  a  measure,  novel  to  the  jurispru- 
dence of  this  country. 

A  number  of  cases  of  church  litipration  are 
reported  in  New  York  and  New  England;  but 
with  few  exceptions,  they  are  inapplicable  to 
the  general  questions  arising  herein,  for  the  rea- 
son that  in  the  latter  they  refer  mostly  to  Con- 
gregational or  Independent  churches,  while  in 
the  former  they  relate  to  incorporated  religious 
societies,  wherein  the  whole  body  of  the  congre- 
gation, whether  members  of  the  church  or  not, 
are  members  of  the  corporation;  and  disputed 
questions  touching  property  or  other  rights,  are 

Note. — Conclusivenean  of  d€Cifiion$  of  eoolesias- 
tioal  tribunals — see  note,  49  U  B.  A.  384. 
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determined  strictly  on  the  principles  applicable 
to  corporations. 

See  Petty  v.  Tooker,  21  N.  Y.  267;  Burrel 
V.  Ass.  Hef.  Churchy  44  Barb.  282;  Robertson 
V.  Bullions,  9  Barb.  64. 

Pennsylvania  affords  several  cases,  and  Ken- 
tucky at  least  one  (arising  before  this  schism 
occurred)  in  which  the  general  questions  have 
been  ably  considered  and  adjudged. 

See  ISutier  v.  First  Ref.  Dutch  Church,  42  Pa. 
509;  Pres.  Cong.  v.  Johnson,  I  Watts  &  S.  37; 
Com.  V.  Green,  4  Whart.  603;  Gibson  v.  Arm- 
strong, 7  B.  Mon.  481. 

The  case  of  Shannon  v.  Frost,  3  B.  Mon.  256, 
specially  relied  on  by  the  appellees,  has  already 
been  declared,  by  the  court  and  by  the  judge 
who  rendered  the  opinion,  to  be  inapplicable  m 
this  cause,  by  reason  of  the  purely  congrega- 
tional character  of  the  Baptist  Church,  in  which 
it  arose. 

The  great  field  for  litigation  of  this  nature 
has  been  Scotland,  the  native  home  of  the  Pres- 
bjrterian  faith  and  form  of  church  government. 
See  Innes*  Law  of  Creeds  in  Scotland,  especially 
the  fifth  and  sixth  chapters,  relating  to  the 
"legal  theory  of  nonestablished  churches,"  and 
"questions  of  church  property  in  relation  to 
creeds." 

Prior  to  about  the  year  1813,  the  courts  do 
not  seem  to  have  settled  upon  any  definite  rule 
by  which  church  controversies  were  to  be  ad- 
judged. 

The  earlier  decisions,  accepting  as  a  conclu- 
sive test  of  right  the  action  of  a  majority  of  the 
local  congregation,  afforded  an  easy  and  simple 
rule,  so  long  as  applied  to  independent  churches ; 
but  when  it  came  to  be  applied  to  societies  or- 
ganized as  a  part  of  larger  bodies,  where  the 
majorities  in  the  local  and  general  organiza- 
tions might  be  different,  it  was  found  not  to  be 
based  on  just  or  practicable  principles.  About 
the  year  1813,  in  a  case  bearing  in  some  points 
a  striking  analogy  to  the  present,  both  of  these 
conceptions  were  brought  out  at  different  pe- 
riods; and  on  appeal  to  the  House  of  Lords, 
drew  from  Lord  Eldon  an  announcement  of  the 
principle  which  was  at  once  recognized,  and  has 
since  been  universally  accepted,  as  the  true 
governing  rule  in  all  cases  oi  this  nature. 

The  case  is  that  of  Craigdallie  v.  Aikman,  2 
Bligh,  529;  Ist  Dow,  1. 

lliis  case,  immediately  followed  and  recog- 
nized by  that  of  Atty.-Gen.  v.  Pearson,  3  Mer. 
353,  has  been  uniformly  accepted  and  founded 
upon  in  all  cases  of  this  nature  in  England, 
Scotland,  and  America. 

Without  attempting  a  review  of  the  cases,  I 
conceive  that  this  general  principle  may  be  con- 
sidered as  finally  settled,  viz.,  that  where  prop- 
erty is  conveyed  for  the  use  or  benefit  of  a  aesig- 
nated  church  or  religious  society  (the  deed  con- 
taining no  special  limitations)  such  property, 
by  operation  of  the  law  of  trusts,  is  held  for 
the  use  of  such  society,  subject  to  the  entire 
body  or  system  of  doctunes,  rules,  or  principles, 
whether  of  faith,  form,  or  order,  held  and  recog- 
nized by  the  society  at  the  time  of  the  convey- 
ance; that  it  binds  such  society  to  a  permanency 
of  religious  faith  and  continuance  of  subsisting 
connections,  or  recognizes  a  right  of  change  in 
doctrine,  or  a  lawful  severance  of  its  connec- 
tions, so  far  and  no  farther  than  it  is  bound 
to  or  released  from  such  permanent  or  continu- 
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ing  state,  by  or  in  accordance  with  the  funds - 
iiental  laws  of  the  organization. 

1  conceive  it  to  be  settled  that  wherever  the 
use  or  control  of  property  depends  upon  ad- 
lierence  to  or  a  change  from  original  doctrines, 
or  upon  a  continuance  or  severance  of  connec- 
tions with  a  particular  judicatory,  or  upon  an 
alleged  title  to  office  in  the  church,  or  upon  any 
act,  judgment,  or  proceeding  of  an  ecclesiastical 
tribunal,  in  every  case  the  exclusive  standard 
by  which  the  conflicting  claims  are  to  be  judged, 
is  the  constitution  of  the  church  itself.  These 
views,  recognized  in  all  cases,  are  brought  out 
with  peculiar  force  in  the  American  cases '  of 
Gibson  V.  Armstrong,  7  B.  Mon.  481,  and  Sut- 
ter V.  First  Ref.  Church,  42  Pa.  509.  See  Smith 
V.  Nelson,  18  Vt.  511;  Kniskern  v.  Lutheran 
Church,  1  Sandf.  Ch.  439;  Miller  v.  Gable,  2 
Den.  492. 

Another  question,  more  serious  and  difficult 
than  the  last,  remained  in  determining  the  ap- 
plication of  this  rule  of  the  law  of  trusts,  viz., 
in  these  matters  of  religious  doctrine,  discipline, 
and  church  order,  who  is  to  be  the  judge?  Who 
has  the  right  to  say  conclusively,  in  case  of  con- 
troversy, that  one  or  the  other  party  has  de- 
parted from  the  doctrines  of  the  church  ?  Who 
shall  determine  upon  the  validity  of  an  act  or 
judgment  of  a  church  court;  upon  the  status  of 
a  member  or  an  officer;  upon  the  legality  or 
otherwise  of  a  voluntary  or  enforced  severance 
of  a  part  from  the  body  of  the  general  organ- 
ization ? 

This  question  was  promptly  raised  upon  the 
earliest  application  of  the  principle  stated  by 
Lord  Eldon,  and  although  decided  with  a  fre- 
quency and  uniformity  rarely  met  with  upon 
any  important  question,  has  been  raised  again 
and  again,  and  is  now  relied  upon  by  the  ap- 
pellee as  the  controlling  question  in  this  cause. 

It  has  been  and  is  now  urged  that  these  mat- 
ters being  of  an  ecclesiastical  nature,  or  arising 
upon  a  construction  of  the  law  of  the  church, 
nre  subject  to  exclusive  cognizance  and  juris- 
diction by  the  ecclesiastical  courts,  whose  judg- 
ments thereon  must  be  accepted  as  conclusive 
by  the  civil  courts;  and  upon  this  principle  the 
circuit  judge  has  avowedly  acted.  The  position 
assumed  does  not  stop  with  asserting  that,  if 
the  decision  of  the  question  in  controversy  has 
been  committed  by  the  constitution  of  the 
church  to  a  particular  tribunal,  or  if  the  act  or 
judgment  in  question  has  been  performed  by 
such  tribunal  in  pursuance  of  a  power  vested  in 
it  by  the  constitution,  in  such  case  the  act  or 
judgment  is  conclusive  on  the  civil  court.  Pre- 
sented in  this  shape,  I  should  not  object  to  the 
proposition,  and  would  proceed  at  once  to  show 
that  in  this  controversy  the  constitution  of  the 
Presbyterian  church  has  been  violated  in  itf» 
most  vital  points  by  the  general  assembly  and 
its  adherents.  But  it  does  not  stop  here.  It 
goes  on  to  assert  an  exclusive  right  in  the  gen- 
eral assembly  to  determine  conclusively  the  ex- 
tent of  its  own  powers  and  duties  under  the 
Constitution;  to  determine  in  every  case, 
whether  it  has  itself  violated  the  Constitution 
or  abandoned  the  principles  of  the  faith.  It 
asserts  that  the  announcement  of  a  particular 
doctrine  or  the  imposition  of  a  duty  on  the 
church,  or  the  performance,  rendition,  or  ap- 
proval of  an  act  or  judgment  of  the  general  as- 
sembly,  is  itself  a  conclusive  evidence,  prohatio 
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probata,  that  such  doctrine  or  duty,  act  or  judg- 
ment, has  been  imposed,  rendered,  or  performed, 
in  accordance  with  the  constitution  of  the 
church,  and  that  the  church  itself  and  the  civil 
courts  have  no  po^ver  to  examine  or  question 
what  has  been  so  settled  by  the  supreme  tri- 
bunal of  the  church. 

The  solution  of  this  question  determines  the 
relations  of  the  church  to  the  state  in  this  coun- 
try; determines  whether  the  church,  in  relation 
to  its  civil  interests,  is  organized  under  the 
authority  of  law  or  above  it.  If  the  principle 
of  the  decree  herein  is  affirmed,  it  sweeps  away 
all  limitations  imposed  upon  church  courts  by 
their  fundamental  laws,  and  renders  it  impos- 
sible that  churches  can  be  organized  under  rules 
or  limitations  which  shall  bind  the  judicatories 
of  their  own  creation. 

Hitherto  the  question  has  received  but  one 
solution.  It  devolves  upon  this  court  authori- 
tatively to  settle  it. 

See  Galhreath  v.  Smith,  15  Shaw.  &  D.  808 : 
Cragie  v.  Marshall  (Jan.,  1850),  12  Dunl.,  B. 
&  M.  523;  Cooper  v.  Bttms,  22  Dunl.,  B.  &  M. 
120;  McMillan  v.  General  Assembly  of  the  Pres. 
Church,  22  Dunl.,  B.  &  M.  270,  decided  Dec.  23, 
1859. 

An  examination  of  the  cases  will  show  these 
general  principles  to  have  been  evolved  and 
nnallv  settled: 

I.  Tliat  the  church  (nonestablished)  stands 
before  the  law,  in  relation  to  all  civil  interests 
acquired  or  claimed  by  it,  precisely  as  every 
other  voluntary  society  for  moral,  or  scientific 
or  other  purposes,  subject,  in  the  same  manner 
and  extent,  to  the  jurisdiction  of  civil  authority. 

II.  That  in  so  far  as  the  law  can  regard  them, 
the  powers  of  the  church  judicatories  are  de- 
rived solely  from  the  consent  of  the  members 
of  the  church,  as  expressed  in  their  fundamental 
law;  that  they  are  not  courts  and  have  no  juris- 
diction in  the  strict  sense  of  the  term;  these 
terms  necessarily  implying  the  existence  of  a 
power  conferred  by  and  vested  in  functionaries 
of  the  state.  They  are  not  courts  except  of  the 
parties  own  choosing. 

III.  That,  in  so  far  as  the  fundamental  laws 
of  the  church  confer  powers  upon  its  tribunals, 
the  civil  courts  will  recognize  them  and,  where 
civil  rights  are  involved,  will  give  effect  to  their 
exercise  without  inquiring  into  the  motives  or 
grounds  of  action  of  the  ecclesiastical  tribunal; 
and  will  enforce  with  the  same  respect  the  ac- 
tion of  the  inferior  tribunal  acting  within  its 
sphere,  as  they  will  that  of  the  supreme  court 
of  the  church. 

IV.  That  the  jurisdiction  of  civil  courts  being 
confined  to  "civil  actions,"  they  may  not  take 
cognizance  of  purely  spiritual  or  ecclesiastical 
questions,  as  such;  just  as  they  may  not  take 
cognizance  of  any  moral  or  scientific  questions, 
for  the  purpose  of  determining  upon  their  ab- 
stract truth;  but  that  in  every  case  of  contro- 
versy, where  a  right  of  property  depends  upon 
an  adherence  to  religious  doctrine  or  is  affected 
by  an  act  or  judgment  of  an  ecclesiastical  tri- 
bunal, the  civil  court  will  examine  into  such 
doctrine  as  matter  of  fact,  for  the  purpose  of 
determining  which  party  maintains  the  origi- 
nal principles  of  the  society,  and  will  examine 
into  the  act  or  judgment  of  the  ecclesiastical 
court,  for  the  purpose  of  determining  whether 
it  is  in  contravention  of  the  fundamental  law 
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of  the  church  or  without  authoi-ity  from  it;  in 
which  latter  case,  such  act  or  judgment  will  be 
esteemed  void  and  be  disregarded.  In  these 
several  cases  the  exclusive  standard  of  judg- 
ment is  the  constitution  of  the  church  itself. 

For  a  continuous  history  of  this  controversy, 
see  Earl  of  Kinnoull  v.  Pres.  of  Auchterarder 
(Feb.  27,  1838),  16  Shaw  &  D.  661;  McL.  & 
Rob.  320;  Clark  v.  Sterling  (June  14,  1839), 
1  Dunl.,  B.  &  M.  955,  Dunl.,  B.  &  M.  330; 
Presbytery  of  Strathbogie  (1839  and  1840),  2 
Dunl.,  B.  &  M.  258,  585,  1047,  1380,  15  F.  605 
(1478),  Dunl.,  B.  &  M.  64,  330;  Edicards  v. 
Cruikshank  (Dec.,  1840),  3  Dunl.,  B.  &  M. 
283;  Presbytery  of  Strathbogie  (May,  1842), 
and  other  cases  occurring  near  the  same  period, 
in  reference  to  the  established  church. 

Also  Dunbar  v.  Skinner  (Mar.  3,  1849),  11 
Dunl.,  B.  &  M.  945;  Long  v.  Bishop  of  Cape 
Town,  1  Moo.  P.  C.  (N.  S.)  411 ;  Murray  v.  Bur- 
gess, L.  R.  1  P.  C.  362 ;  Forbes  v.  Eden,  38  Jur. 
98.  .See  also  "Buchanan's  Ten  Years*  Conflict," 
in  the  matter  of  voluntary  churches. 

It  is  a  little  remarkable  that,  just  as  this  con- 
troversy was  arising  in  Scotland,  the  three  lead- 
ing American  cases,  viz.,  Sutter  v.  Trustees,  etc., 
42  Pa.  509;  Com.  v.  Qreen,  4  Whart.  603;  and 
Gibson  v.  Armstrong,  7  B.  Mon.  481,  should 
have  occurred,  distinctly  recognizing  the  same 
principles.  See  also  Smith  v.  Nelson,  18  Vt. 
511 ;  Den  v.  Bolton,  7  Halst.  206. 

If  I  have  correctly  stated  the  controlling 
principles  of  law  touching  this  matter,  it  fol- 
lows that  the  question  of  organic  succession  or 
of  identity  of  the  Walnut  Street  Church,  depends 
not  merely  upon  the  fact  that  one  or  the  other 
party  to  the  controversy  retains  a  majority  of 
the  local  congregation,  or  a  continued  connec- 
tion with  the  general  assembly  of  the  church; 
both  of  these  facts  are,  undoubtedly,  important, 
but  they  are  not  conclusive. 

It  may  be  conceded  that  the  presumption  of 
lawful  succession  is  prima  facie  in  favor  of  a 
majority  of  the  congregation.  It  may  be  fur- 
ther conceded  that  the  Walnut  Street  Church 
having  been  organized  as  a  part  of  and  in  con- 
nection with  the  Presbjrterian  church  in  the 
United  States  of  America,  the  presumption  of 
identity  is  in  favor  of  that  portion  of  the  local 
society  which  maintains  its  connection  with 
that  body. 

These  are,  imdoubtedly,  reasonable  and  just 
presumptions;  but  all  parties  are  subject  to 
control  of  the  fundamental  law;  the  general 
assembly  representing  in  one  body  all  the 
churches  of  this  denomination,  as  well  as  the 
local  congregation;  and  the  majority,  while  they 
may  control  consistently  with  the  general  law, 
cannot  control  in  violation  of  it. 

If,  therefore,  it  shall  appear  that  the  majority 
have  abandoned,  while  the  minority  adhere  to 
the  original  principles  of  the  society,  more  es- 
pecially, if  it  shall  appear  that  the  minority, 
while  thus  adhering  and  on  account  of  sudi 
adherence,  have  been  unlawfully  excluded,  wHu- 
out  their  own  act  or  assent,  by  the  majority, 
or  by  the  general  assembly,  from  connection 
with  the  general  body,  the  presumption  is 
shifted  and  becomes  conclusive  in  favor  of  the 
minority — thus  maintaining  the  original  pur- 
poses of  the  trust. 

In  other  words,  a  maintenance  of  the  prin- 
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ciples  of  the  society  Is)  in  reference  to  the  trust 
at  least,  the  controlling  test  of  succession  and 
Mentity.  The  right  of  control  by  a  majority 
or  a  submission  to  superior  judicatories  may  be 
a  part  of  those  principles;  and  so  far  as  they 
are  so,  an  observation  of  these  duties  is  an  im- 
portant and,  perhaps,  conclusive  test  of  succes- 
sion and  identity.  But  a  maintenance  of  the 
doctrinal  standards  and  of  other  fundamental 
principles,  whether  of  form  or  church  order, 
may  be  a  test  no  less  clear  and  determinate. 
Certainly,  if  any  judicatory  of  the  church 
Hhould  openly  renounce  the  Trinity  or  declare 
its  adhesicMi  to  the  Pope  of  Rome,  by  any  ma- 
jority whatever,  it  would  lose  its  identity,  for 
all  purposes  of  control  over  property  devoted 
to  the  maintenance  of  the  Presbyterian  faith. 

If  abandoning  the  spiritual  doctrine  of 
"Christ,  alone,  the  head  of  the  church,"  it 
should  admit  the  power  of  "civil  or  military 
authorities"  over  the  spiritual  affairs  of  the 
church,  it  is  difficult  to  see  why  this  same  result 
shall  not  follow. 

Messrs.  B.  H.  Bristov  and  Johm  M. 
Harlan,  for  appellees: 

Even  though  the  jurisdiction  of  the  court  be- 
low, as  to  the  parties  and  subject-matter  of  this 
action,  be  maintained,  counsel  for  appellants 
will  insist  that  the  final  decree  was  erroneous 
in  declaring  that  the  appellees  were  members  of 
the  Walnut  Street  Presbj'terian  Church;  that 
Rev.  John  S.  Hays  was  its  pastor,  and  that  the 
society  to  which  they  belonged  constituted  the 
beneficiaries  of  the  church  property  for  whose 
exclusive  use  it  was  to  be  held  and  managed. 

The  determination  of  these  questions  will 
chiefly,  if  not  wholly,  depend  upon  the  effect  to 
be  given  in  the  civil  tribunal  to  the  action  taken 
by  the  various  judicatories  of  the  Presbyterian 
church  in  the  United  States  of  America,  in  ref- 
erence to  the  signers  of  the  "declaration  and 
testimony?  paper,  and  the  divisions  resulting 
therefrom. 

We  contend: 

1.  That  the  ipso  facto  order  of  the  assembly, 
passed  at  its  session  in  186G — ^the  order  of  the 
same  judicatory  in  1867,  which  indicated  what 
synod,  presbytery,  church  sessions,  congrega- 
tions, ministers  and  elders  were  in  connection 
with  the  Presb^erian  church  in  the  United 
States  of  America,  under  the  care  of  said  as- 
sembly and  all  other  orders  of  that  judicatory 
cited  in  this  case  and  which  relate  to  divisions 
in  the  church  growing  out  of  the  "declaration 
and  testimony"  movement  —  had  reference  to 
matters  purely  ecclesiastical  in  their  nature,  of 
V7hich  the  assembly  certainly  had  jurisdiction 
in  some  form. 

The  civil  courts  must  accept  as  final  the  ac- 
tion or  decision  of  an  ecclesiastical  court  upon 
an  ecclesiastical  question,  es[)eciallv  where  such 
action  or  decision  of  the  spiritual  tribunal  is 
sanctioned  and  acquiesced  in  by  all  the  church 
judicatories.  They  should  take  "the  ecclesiasti- 
cal decisions  out  of  which  the  civil  riglit  arises, 
as  it  finds  them." 

"For  its  own  internal  order,  and  for  the  mode 
in  which  it  fulfils  its  functions,"  the  church  "is 
to  be  a  law  unto  itself  or  have  its  law  within 
itself." 

A  party  founding  a  claim  on  the  alleged  in- 
validity, in  view  of  the  law  of  the  church,  of 
an  act  done  by  the  accustomed  organ  of  author- 
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ity,  should,  at  least,  plant  itself  upon  some 
opposing  act  or  judgment  of  some  recognized 
body  in  the  church  having  authority  to  judge 
in  the  premises. 

Those  principles  are  pecujiarly  applicable  to 
the  Presbyterian  church  in  the  United  Stater, 
since,  by  the  constitution  of  that  church,  in 
ferior  and  superior  judicatories  are  organized 
as  a  security  against  permanent  wrong,  the -gen- 
eral assembly  being  the  court  of  the  "last  re- 
sort" beyond  which  there  is  no  appeal.  Book 
of  Discipline,  chap.  7. 

Tb-3  parties  to  the  covenant  embodied  in  that 
constitution  have  agreed  that  the  government 
of  the  church  shall  be  exercised  by  the  various 
judicatories  designated  in  their  system  of  union ; 
and  in  their  confession  of  faith,  they  declare 
"And  as  Jesus  Christ  hath  appointed  a  regular 
government  and  discipline  in  His  church,  no  law 
of  any  convmon wealth  should  interfere  with,  let 
or  hinder  the  due  exercise  thereof,  among  the 
voluntary  members  of  any  denomination  of 
Christians,  according  to  their  profession  and  be* 
lief."     Confession  of  Faith,  chap.  23. 

Any  interposition  by  the  civil  courts  to  pre- 
vent the  full  operation  of  ecclesiastical  action 
upon  an  ecclesiastical  question,  is  not  only  in 
disregard  of  the  covenants  wliich  Presbyterians 
have  made  with  each  other,  but  it  is  su|)jection 
of  the  church  upon  an  ecclesiastical  question  to 
the  judgment  of  a  foreign  tribunal.  Such  a 
theory  would  banish  from  the  church  the  tri- 
bunal to  whose  judgment  only,  upon  all  spirit- 
ual nmtters,  the  parties  to  such  covenant  have 
agreed  to  submit.  More  than  this,  it  would 
produce  a  practical  union  of  church  and  state, 
dangerous  just  in  proportion  that  the  civil  tri- 
bunals are  unacquainted  with  the  history,  or- 
ganization, and  uses  of  the  religious  denomina- 
tion which  is  to  be  affected  by  its  action. 

In  support  of  these  general  principles  we  refei 
to  the  following  authorities: 

fShannoii  v.  Frost ,  3  B.  Mon.  258;  Oibson  ▼. 
Armstrong,  7  B.  Mon.  481;  Harper  v.  Btraws, 
14  B.  Mon.  50;  Harmon  v.  Dreher,  1  Speer,  Eq. 
121;  McOinnis  y.  Watson,  41  Pa.  1;  Den  ▼. 
liolton,  7  Halst.  206;  Robertson  v.  Bullions,  9 
Barb.  78;  Ger.  Kef.  Church  v.  Seihert,  3  Pa.  St 
291 ;  Amer.  Frim,  8oc,  v.  Pilling,  4  Zab.  668; 
Johns.  Isl.  Church  Case,  2  Rich.  Eq.  215;  Dief- 
fendorf  v.  Church,  20  Johns.  12. 

We  refer  the  court  to  a  recent  decision  of  the 
supreme  court  of  Missouri,  which  bears  directly 
upon  the  orders  of  the  assembly  made  in  186Q 
and  1867.  Missouri,  etc.,  v.  Farris,  46  Mo. 
183. 

A  minority^  separating  itself  from  the  ma- 
jority in  a  Presbyterian  church  and  assuming 
at  its  own  mere  will  a  new  and  distinct  organ- 
ization, cannot  claim  the  right  of  occupying  the 
house  of  worship  to  the  exclusion  of  the  major- 
ity, who  have  preserved  their  position  in  the 
general  organization,  and  who  are  recognized 
by  the  latter  as  the  lawful  church.  The  ad- 
hering members  have,  in  point  of  fact  and  in 
view  of  the  law,  all  the  evidences  which  a  civil 
court  could  require,  ot  its  being  the  true  eociety 
entitled  to  the  use  of  the  property. 

Gibson  v.  Armstrong,  7  B.  Mon.  492;  8hat^ 
non  v.  Frost,  3  B.  Mon.  258;  Den  V.  Bolton,  7 
Halst.  206 ;  Amei\  PHm.  8oc.  v.  Pilling,  4  Zab. 
659;  Robertson  v.  Bullions,  9  Barb.  64;  JohiC% 
Isl.  Church  Case,  2  Rich.  Eq.  215;  Ferraria  v. 
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VMooncelles,  23  111.  461;  Hadden  v.  Chom,  8 
B.  Hon.  70;  Kinskern  v.  Lutheran  Church,  1 
Sandf.  Ch.  440;  McOinnis  v.  Watson,  41  Pa.  15, 
14  B.  Mon.  56. 

Mr.  Justice  Miller  delivered  the  opinion 
of  the  court: 

This  case  belongs  to  a  class,  happily  rare  in 
our  courts,  in  which  one  of  the  parties  to  a 
controversy,  essentially  ecclesiastical,  resorts 
to  the  judicial  tribunals  of  the  state  for  the 
maintenance  of  rights  which  the  church  has  re- 
fused to  acknowledge,  or  found  itself  unable  to 
protect.  Much  as  such  dissensions  among  the 
714*]  members  of  a  religious  society  should  *be 
r^retted,  a  regret  which  is  increased  when  pass- 
ing from  the  control  of  the  judicial  and  legis- 
lative bodies  of  the  entire  organization  to  which 
the  society  belongs,  an  appeal  is  made  to  the 
secular  authority;  the  courts  when  so  called  on 
must  perform  their  functions  as  in  other  cases. 

Religious  organizations  come  before  us  in  the 
same  attitude  as  other  voluntary  'associations 
for  benevolent  or  charitable  purposes,  and  their 
rights  of  property,  or  of  contract,  are  equally 
under  the  protecticm  of  the  law,  and  the  actions 
of  their  members. subject  to  its  restraints.  Con- 
scious as  we  may  be  of  the  excited  feeling  en- 
gendered by  this  controversy,  and  of  the  extent 
to  which  it  has  agitated  the  intelligent  and 
pious  body  of  Christians  in  whose  bosom  it 
originated,  we  enter  upon  its  consideration  with 
the  satisfaction  of  knowing  that  the  principles 
on  which  we  are  to  decide  so  much  of  it  as  is 
proper  for  our  decision,  are  those  applicable 
alike  to  all  of  its  class,  and  that  our  duty  is 
the  simple  one  of  applying  those  principles  to 
the  facts  before  us. 

It  is  a  bill  in  chancery  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky, 
brought  by  William  A.  Jones,  Mary  J.  Jones, 
and  Ellenor  Lee,  citizens  of  Indiana,  against 
John  Watson  and  others  named,  citizens  of  Ken- 
tucky, and  against  the  trustees  of  the  Third  or 
Walnut  Street  Presbyterian  Church,  in  Louis- 
ville, a  corporation  created  by  an  act  of  the 
legislature  of  that  state.  The  trustees,  McDou- 
gall,  McPherson,  and  Ashcraft,  are  also  sued  as 
citizens  of  Kentucky.  Plaintiffs  allege  in  their 
bill  that  they  are  members  in  good  and  regular 
standing  of  said  church,  attending  its  religious 
exercises  under  the  pastorship  of  the  Rev.  John 
S.  Hays,  and  that  the  defendants,  George  Ful- 
ton and  Henry  Farley,  who  claim  without  right 
to  be  trustees  of  the  church,  supported  and  rec- 
ognized as  such  by  the  defendants,  John  Watson 
and  Joseph  GaUlt,  who  also  without  right  claim 
t,o  be  ruling  elders,  are  threatening,  preparing, 
and  about  to  take  unlawful  possession  of  the 
695*]  *house  of  worship  and  grounds  belonging 
to  the  church  and  to  prevent  Hays,  who  is  the 
rightful  pastor,  from  ministering  therein,  refus- 
ing to  recognize  him  as  pastor,  and  to  recognize 
as  ruling  elder  Thomas  J.  Hackney,  who  is  the 
«jole  lawful  ruling  elder;  and  that  when  they  ob- 
tain such  possession  they  will  oust  said  Hays 
and  Hackney,  and  those  who  attend  their  min- 
istrations, among  whom  are  complainants. 

And  they  further  allege  that  Hackney,  whose 
duty  it  is  as  elder,  and  McDougall,  McPherson, 
and  Ashcraft,  whose  duty  bs  trustees  it  is  to 
protect  the  rights  thus  threatened,  by  such  a 
proceeding  in  the  courts  as  will  prevent  the  ex- 
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-^cution  of  the  threats  and  designs  of  the  other 
lefendants,  refuse  to  take  any  steps  to  that  end. 

They  further  allege  that  the  Walnut  Street 
Church,  of  which  they  are  members,  now  forms, 
md  has,  ever  since  its  organization  in  the  year 
1842,  formed,  a  part  of  the  Presbyterian  Church 
of  the  United  States  known  as  the  Old  School, 
which  is  governed  by  a  written  constitution 
that  includes  the  Confession  of  Faith,  Form  of 
Government,  Book  of  Discipline,  and  Directory 
for  Worship,  and  that  the  governing  bodies  of 
the  general  Cliurch  above  the  Walnut  Street 
Cliurch,  are,  in  successive  order,  the  presbytery 
of  Louisville,  the  synod  of  Kentucky,  and  the 
general  assembly  of  the  Presbyterian  church 
of  the  United  States;  that  while  the  plaintiffs 
and  about  one  hundred  and  fifteen  members  who 
worship  with  them,  and  Mr.  Hays,  the  pastor. 
Hackney,  the  ruling  elder,  and  the  trustees,  Mc- 
Dougall, McPherson,  and  Ashcraft,  are  now  in 
full  membership  and  relation  with  the  lawful 
General  Presbyterian  Church  aforesaid,  the  de- 
fendants named,  with  about  thirty  persons,  for- 
merly members  of  said  church,  worshipping  un- 
der one  Dr.  Yandell  as  pastor,  have  seceded  and 
withdrawn  themselves  from  said  Walnut  Street 
Church,  and  from  the  General  Presbyterian 
Church  of  the  United  States,  and  have  volun- 
tarily connected  themselves  with  and  are  now 
members  of  another  religious  society,  and  that 
they  have  repudiated  and  do  now  repudiate  and 
renounce  the  authority  *and  jurisdiction  [*696 
of  the  various  judicatories  of  the  Presbyterian 
Church  of  the  United  States,  and  acknowledge 
and  recognize  the  authority  of  other  church  ju- 
dicatories which  are  disconnected  from  the  Pres- 
byterian Church  of  the  United  States,  and  from 
the  Walnut  Street  Cliurch.  And  they  allege 
that  Watson  and  Gault  have  been,  by  order  of 
the  general  assembly  of  said  church,  dropped 
from  the  roll  of  elders  in  said  church,  for  nav- 
ing  so  withdrawn  and  renounced  its  jurisdic- 
tion, and  the  general  assembly  has  declared  tho 
organization  to  which  plaintiffs  adhere,  to  be 
the  true  and  only  Walnut  Street  Presbyterian 
Church  of  Louisville. 

They  pray  for  an  injimcticm  and  for  general 
relief. 

The  defendants,  Hackney,  McDougall,  Mc- 
Pherson, and  Ashcraft,  answer,  admitting  the 
allegations  of  the  bill,  and  that,  though  re- 
quested, they  had  refused  to  prosecute  legal  pro- 
ceedings in  the  matter. 

The  other  defendants  answer  and  deny  almost 
every  allegation  in  the  bill.  They  claim  to  be 
the  lawful  officers  of  the  Walnut  Street  Presby- 
terian Church,  and  that  they  and  those  whom 
they  represent  are  the  true  members  of  the 
church.  They  deny  having  withdrawn  from 
the  local  or  the  general  church,  and  deny  that 
the  action  of  the  general  assembly  cutting  them 
off  was  within  its  constitutional  authority. 
They  say  that  the  plaintiffs  are  not,  and  never 
have  been,  lawfully  admitted  to  membership  in 
the  Walnut  Street  Church,  and  have  no  such 
interest  in  it  as  will  sustain  this  suit,  and  they 
set  up  and  rely  upon  a  suit  still  pending  in  the 
chancery  court  of  Louisville,  which  they  say  in- 
volves the  same  subject-matter,  and  is  between 
the  same  parties  in  interest  as  the  present  suit. 
They  allege  that  in  that  suit  they  have  been 
declared  to  be  the  only  true  and  lawful  trustees 
and  elders  of  the  Walnut  Street  Church,  and  an 
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order  has  been  made  to  place  them  in  possession 
of  the  church  property,  which  order  remains 
unexecuted,  and  the  property  is  still  in  pos- 
session of  the  marshal  of  that  court  as  its  re- 
ceiver. Tliese  facts  are  relied  on  in  bar  of  the 
present  suit. 

This  statement  of  the  proceedings  is  indispen- 
sable to  an  understanding  of  the  points  arising 
in  the  case.  So  far  as  an  examination  of  the 
evidence  may  be  necessary,  it  will  be  made,  as  it 
is  required  in  the  consideration  of  those  points. 

The  first  of  these  concerns  the  jurisdiction  of 
the  circuit  court,  which  is  denied;  first,  on  the 
ffround  that  the  plaintiffs  have  no  such  interest 
m  the  subject  of  litigation  as  will  enable  them 
to  maintain  the  suit,  and,  second,  on  matters 
arising  out  of  the  alleged  proceedings  in  the 
fluit  in  the  chancery  court  of  Louisville. 

The  allegation  that  the  plaintiffs  are  not  law- 
ful members  of  the  Walnut  Street  Church  is 
based  upon  the  assumption  that  t^eir  admission 
as  members  was  by  a  pastor  and  elders  who  had 
no  lawful  authority  to  act  as  such.  As  the 
claim  of  those  elders  to  be  such  is  one  of  the 
matters  which  this  bill  is  brought  to  establish, 
and  the  denial  of  which  makes  an  issue  to  be 
tried,  it  is  obvious  that  the  objection  to  the  in- 
terest of  the  plaintiffs  must  stand  or  fall  with 
the  decision  on  the  merits,  and  cannot  be  de- 
cided as  a  preliminary  question.  Their  right 
to  have  this  question  decided,  if  there  is  no 
other  objection  to  the  jurisdiction,  cannot  be 
doubted.  Some  attempt  is  made  in  the  answer 
to  question  the  gqod  faith  of  their  citizenship, 
but  this  seems  to  have  been  abandoned  in  the 
argument. 

716*]  *ln  regard  to  the  suit  in  the  chancery 
court  of  Louisville,  which  the  defendants  allege 
to  be  pending,  there  can  be  no  doubt  but  that 
that  court  is  one  competent  to  entertain  juris- 
diction of  all  matters  set  up  in  the  present  suit. 
As  to  those  matters,  and  to  the  parties,  it  is  a 
court  of  concurrent  jurisdiction  with  the  circuit 
court  of  the  United  States,  and  as  between  those 
courts  the  rule  is  applicable  that  the  one  which 
has  first  obtained  jurisdiction  in  a  given  case 
must  retain  it  exclusively  until  it  disposes  of  it 
by  a  final  judgment  or  decree. 

But  when  the  pendency  of  such  a  suit  is  set 
up  to  defeat  anotner,  the  case  must  be  the  same. 
There  must  be  the  same  parties  or,  at  least, 
such  as  represent  the  same  interest,  there  must 
be  the  same  rights  asserted,  and  the  same  relief 
prayed  for.  This  relief  must  be  founded  on  the 
same  facts,  and  the  title  or  essential  basis  of  the 
relief  sought  must  be  the  same.  The  identity  in 
these  particulars  should  be  such  that  if  the  pend- 
ing case  had  already  been  disposed  of,  it  could 
be  pleaded  in  bar  as  a  former  adjudication  of 
the  same  matter  between  the  same  parties. 

In  the  case  of  Barrows  v.  Kindred,  4  Wall. 
399,  18  L.  ed.  383,  which  was  an  action  of  eject- 
ment, the  plaintiff  showed  a  prood  title  to  the 
land,  and  the  defendant  relied  on  a  former  jud(^- 
ment  in  his  favor,  between  the  same  parties  for 
the  same  land;  the  statute  of  Illinois  making 
a  judgment  in  such  an  action  as  conclusive  as 
in  other  personal  actions,  except  by  way  of  new 
trial.  But  this  court  held  that  as  in  the  second 
fiuit  the  plaintiff  introduced  and  relied  upon  a 
new  and  different  title,  acquired  since  the  first 
trial,  that  judgment  could  be  no  bar,  because 
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that  title  had  not  been  passed  upon  by  the  court 
in  the  first  suit. 

But  the  principles  which  should  govern  in 
regard  to  the  identity  of  the  matters  in  issue  in 
the  two  suits  to  make  the  pendency  of  the  one 
defeat  the  other  are  as  fully  discussed,  in  the 
case  of  Buck  v.  Colbath,  3  Wall.  334,  18  L.  ed. 
257,  where  that  was  the  main  question,  as  in 
any  case  we  have  been  able  to  find.  It  was 
*an  action  of  trespass,  brought  in  a  [*716 
state  court,  against  the  marshal  of  the  circuit 
court  of  the  United  States,  for  seizing  property 
of  the  plaintiff,  imder  a  writ  of  attachment 
from  the  circuit  court.  And  it  was  brought  while 
the  suit  in  the  Federal  court  was  still  pending 
and  while  the  marshal  held  the  property  subject 
to  its  judgTiient.  So  far  as  the  lis  pendens  and 
possession  of  the  property  in  one  court,  and  a 
suit  brought  for  the  taking  by  its  officer  in  an^ 
other,  are  concerned,  the  analogy  to  the  present 
case  is  very  strong.  In  that  case  the  court 
said:  "It  is  not  true  that  a  court,  having  ob- 
tained jurisdiction  of  a  subject-matter  of  suit 
and  of  parties  before  it,  thereby  excludes  all 
other  courts  from  the  right  to  aajudicate  upon 
other  matters  having  a  very  close  connection 
with  those  before  the  first  court,  and  in  some 
instances  requiring  the  decision  of  the  same 
question  exactly.  In  examining  into  the  exclu- 
sive character  of  the  jurisdiction  in  such  cases, 
we  must  have  regard  to  the  nature  of  the  rem- 
edies, the  character  of  the  relief  sought,  and 
the  identity  of  the  parties  in  the  different 
suits."  And  it  might  nave  been  added,  to  the 
facts  on  which  the  claim  for  relief  is  founded. 
"A  party,"  says  the  court  by  way  of  example, 
**having  notes  secured  by  a  mortgage  on  real  es- 
tate, may,  imless  restrained  by  statute,  sue  in 
a  court  of  chancery  to  foreclose  his  mortgage, 
and  in  a  court  of  law  to  recover  a  judgment  on 
his  notes,  and  in  another  court  of  law  in  an  ac- 
tion of  ejectment  for  possession  of  the  land. 
Here,  in  all  the  suits,  the  only  question  at  issue 
may  be  the  existence  of  the  debt  secured  by  the 
mortgage.  But,  as  the  relief  sought  is  differ- 
ent, and  the  mode  of  proceeding  different,  the 
jurisdiction  of  neither  court  is  affected  by  the 
proceedings  in  the  other."  This  opinion  con- 
tains a  critical  review  of  the  cases  in  this  court 
of  Hagan  v.  Ldtcas,  10  Pet.  402;  Peak  v.  Jen- 
ness,  7  How.  624;  Taylor  v.  Oarryl,  20  How. 
594,  15  L.  ed.  1031 ;  and  Freeman  v.  Howe,  24 
How.  450,  16  L.  ed.  749,  cited  and  relied  on  by 
counsel  for  the  appellants;  and  we  are  satisfied 
that  it  states, the  doctrine  correctly. 

The  limits  which  necessity  assigns  to  this 
opinion  forbid  *our  giving,  at  length,  the  [^TIT 
pleadings  in  the  case  in  the  Louisville  chancery 
court.  But  we  cannot  better  state  what  is,  and 
what  is  not,  the  subject-matter  of  that  suit  or 
controversy,  as  thus  presented  and  as  shown 
throughout  its  course,  than  by  adopting  the  lan- 
guage of  the  court  of  appeals  of  Kentucky,  in 
its  opinion  delivered  at  the  decision  of  that 
suit,  in  favor  of  the  present  appellants.  "As 
suggested  in  argument,"  says  the  court,  "and 
apparently  conceded  on  both  sides,  this  is  not  a 
case  of  division  or  schism  in  a  church;  nor  is 
there  any  question  as  to  which  of  two  bodies 
should  be  recognized  as  the  Third  or  Walnut 
Street  Presbyterian  Church.  Neither  is  there 
any  controversy  as  to  the  authority  of  Watson 
and  Gault  to  act  as  ruling  elders ;  but  the  f^ole 
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inquiry  to  which  we  are  restricted  in  our  opin- 
ion is,  w  hether  Avery,  McNaughtan,  and  Leach 
are  also  ruling  elders  and,  therefore,  members 
of  the  session  of  the  church." 

The  pleadini^s  in  the  present  suit  show  con- 
clusively a  different  state  of  facts,  different  is- 
sues, and  a  different  relief  sought.  This  is  a 
case  of  a  division  or  schism  in  a  church.  It  is 
a  question  as  to  which  of  two  bodies  shall  be 
recognized  as  the  Third  or  Walnut  Street  Pres- 
byterian Church.  There  is  a  controversy  as 
to  the  authority  of  Watson  and  Gault  to  act  as 
ruling  elders,  that  authority  being  denied  in  the 
bill  of  the  complainants;  and;  so  far  from  the 
claim  of  Avery,  McNaughtan,  and  Leach  to  be 
ruling  elders  being  the  sole  inquiry  in  this  case, 
it  is  a  very  subordinate  matter,  and  it  depends 
upon  facts  and  circumstances  altogether  differ- 
•ent  from  those  set  up  and  relied  on  in  the  other 
suit,  and  which  did  not  exist  when  it  was 
brought.  The  issue  here  is  no  longer  a  mere 
question  of  eldership,  but  it  is  a  separation  of 
the  original  church  members  and  officers  into 
two  distinct  bodies,  with  distinct  members  and 
officers,  each  claiming  to  be  the  true  Walnut 
Street  Presbyterian  Church,  and  denying  the 
right  of  the  other  to  any  such  claim.  This 
brief  statement  of  the  issues  in  the  two  suits 
leaves  no  room  for  argument  to  show  that  the 
pendency  of  the  first  cannot  be  pleaded  either 
in  bar  or  in  abatement  of  the  second. 

The  supplementary  petition  filed  by  the  plain- 
718*]  tiffs  in  that  *case  after  the  decree  of  the 
chancery  court  had  been  reversed  on  appeal,  and 
which  did  contain  very  much  the  same  matter 
found  in  the  present  bill,  was,  on  motion  of  the 

Slaintiff*s  counsel,  and  by  order  of  the  court, 
ismissed,  without  prejudice,  before  this  suit 
was  brought,  and  of  course  was  not  a  lis  pen- 
dens at  that  time. 

It  is  contended,  however,  that  the  delivery 
to  the  trustees  and  elders  of  the  body  of  which 
the  plaintiffs  are  members,  of  the  possession  of 
the  church  building,  cannot  be  granted  in  this 
suit,  nor  can  the  defendants  be  enjoined  from 
taking  possession  as  prayed  in  the  bill,  because 
the  property  is  in  the  actual  possession  of  the 
marshal  of  the  Louisville  chancery  court  as  its 
receiver,  and  because  there  is  an  imexecuted  de- 
cree of  that  court  ordering  the  marshal  to  de- 
liver the  possession  to  defendants. 

In  this  the  counsel  for  the  appellants  are,  in 
our  opinion,  sustained,  both  by  the  law  and  by 
the  state  of  the  record  of  the  suit  in  that  court. 
The  court,  in  the  progress  of  that  suit,  made 
several  orders  concerning  the  use  of  the  church, 
and  finally  placed  it  in  the  possession  of  the 
marshal  as  a  receiver,  and  there  is  no  order  dis- 
charging his  receivership;  nor  does  it  seem  to 
us  that  there  is  any  valid  order  finally  dispos- 
ing of  the  case,  so  that  it  can  be  said  to  be  no 
longer  in  that  court.  For,  though  the  chancery 
court  did,  on  the  20th  March,  1867,  after  the  re- 
versal of  the  case  in  the  court  of  appeals,  enter 
an  order  reversing  its  former  decree  and  dis- 
missing the  bill,  with  costs,  in  favor  of  the  de- 
fendants, the  latter,  on  application  to  the  ap- 
pellate court,  obtained  another  order  dated 
June  26th.  By  this  order,  or  mandate  to  the 
chancery  court,  it  was  directed  to  render  a 
judgment  in  conformity  to  the  opinion  and 
mandate  of  the  court,  restoring  possessicm,  use 
nnd  control  of  the  church  property  to  the  par- 
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ties  entitled  thereto,  according  to  said  opinion, 
and  so  far  as  they  were  deprived  thereof  by  the 
marshal  of  the  chancery  court  under  its  order. 

In  obedience  to  this  mandate  the  chancery 
court,  on  the  18th  September,  three  months 
after  the  commencement  of  *this  suit,  [*719 
made  an  order  that  the  marshal  restore  the  pos- 
session, use  and  control  of  the  church  building 
to  Henry  Farley,  George  Fulton,  B.  F.  Avery,  or 
a  majority  of  them,  as  trustees,  and  to  John 
Watson,  Joseph  Gault,  and  T.  J.  Hackney,  or  a 
majority  of  them,  as  ruling  elders,  and  to  re- 
port how  he  had  executed  the  order,  and  reserv- 
ing the  case  for  such  further  order  as  might  be 
necessary  to  enforce  full  obedience. 

It  is  argued  here  by  counsel  for  the  appellees 
that  the  case  was,  in  effect,  disposed  of  by  the 
orders  of  the  chancery  court,  and  that  nothing 
remained  to  be  done  which  could  have  any  prac- 
tical operation  on  the  rights  of  the  parties. 

But  if  the  court  of  appeals,  in  rieversing  the 
decree  of  the  chancellor  in  favor  of  the  plain- 
tiffs, was  of  opinion  that  the  defendants  should 
be  restored  to  the  position  they  occupied  in  re- 
gard to  the  possession  and  control  of  the  prop- 
erty before  that  suit  began,  we  have  no  doubt 
of  their  right  to  make  such  order  as  was  neces- 
sary to  effect  that  object;  and  as  the  proper 
mode  of  doing  this  was  by  directing  the  chan- 
cellor to  make  the  necessary  order,  and  have 
it  enforced  as  chancery  decrees  are  enforced  in 
his  court,  we  are  of  opinion  that  the  order  of 
the  court  of  appeals,  above  recited,  was  in  es- 
sence and  effect,  a  decree  in  that  cause  for  such 
restoration,  and  that  the  last  order  of  the  chan- 
cery court,  made  in  accordance  with  it,  is  a  val- 
id, subsisting  decree,  which,  though  final,  is  ub- 
executed. 

The  decisions  of  this  court  in  the  cases  of 
Tatflor  V.  Carryl,  20  How.  594,  15  L.  ed.  1031, 
and  Freeman  v.  Howe,  24  How.  450,  16  L.  ed. 
749,  and  Buck  v.  Colhath,  3  Wall.  334,  18  L.  ed. 
257,  arc  conclusive  that  the  marshal  of  the 
chancery  court  cannot  be  displaced  as  to  the 
mere  actual  possession  of  the  property,  because 
that  might  lead  to  a  personal  conflict  between 
the  officers  of  the  two  courts  for  that  posses- 
sion. And  the  act  of  Congress  of  March  2, 
1793,  1  U.  S.  Statutes,  334,  §  5,  as  construed  in 
the  cases  of  Digga  v.  Wolcott,  4  Cranch,  179, 
and  Pech  v.  Jenness,  7  How.  625,  are  equally 
conclusive  against  any  injunction  from  the  cir- 
cuit court,  forbidding  the  defendants  *to  [•720 
take  the  possession  which  the  unexecuted  decree 
of  the  chancery  court  requires  the  marshal  to 
deliver  to  them. 

But,  though  the  prayer  of  the  bill  in  this  suit 
does  ask  for  an  iniunction  to  restrain  Watson, 
Gault,  Fulton,  and  Farley  from  taking  posses- 
sion, it  also  prays  such  other  and  further  relief 
as  the  nature  of  the  case  requires,  and  especial- 
ly that  said  defendants  be  restrained  from  in- 
terfering with  Hays,  as  pastor,  and  plaintiffs  in 
worshiping  in  said  church.  Under  this  prayer 
for  general  relief,  if  there  was  any  decree  which 
the  circuit  court  could  render  for  the  protection 
of  the  right  of  the  plaintiffs,  and  which  did  not 
enjoin  the  defendants  from  taking  possession  of 
the  church  property,  and  which  did  not  disturb 
the  possession  of  the  marshal  of  the  Louisville 
chancery,  that  court  had  a  right  to  hear  the 
case  and  grant  that  relief.  This  leads  us  to  ip- 
quire  what  is  the  nature  and  character  of  the 
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possession  to  which  those  parties  are  to  be  re- 
stored. 

One  or  two  propositions  which  seem  to  admit 
of  no  controversy  are  proper  to  be  noticed  in 
this  connection.  1.  Both  by  the  act  of  the 
Kentucky  legislature  creating  the  trustees  of 
the  Church  a  body  corporate,  and  by  the  ac- 
knowledged rules  of  the  Presbyterian  Church, 
the  trustees  were  the  mere  nominal  title  holders 
and  custodians  of  the  church  property,  and  oth- 
er trustees  were,  or  could  be  elected  by  the  con- 
gregation, to  supply  their  places  once  in  every 
two  years.  2.  That  in  the  use  of  the  property 
for  all  religious  services  or  ecclesiastical  pur- 
poses, the  trustees  were  under  the  control  of  the 
church  session.  3.  That  by  the  constitution  of 
all  Presbyterian  churches,  the  session,  which  is 
the  governing  body  in  each,  is  composed  of  the 
ruling  elders  and  pastor,  and  in  all  business  of 
the  session  the  majority  of  its  members  govern, 
the  number  of  elders  for  each  congregation  be- 
ing variable. 

The  trustees  obviously  hold  possession  for 
the  use  of  the  persons  who  by  the  constitution, 
usages  and  laws  of  the  Presbyterian  body,  are 
entitled  to  that  use.  They  are  liable  to  remov- 
al by  the  congregation  for  whom  they  hold  this 
trust,  and  others  may  be  substituted  in  their 
721* J  places.  They  *have  no  personal  owner- 
ship or  right  beyond  this,  and  are  subject  in 
their  official  relations  to  the  property,  to  the 
control  of  the  session  of  the  Church. 

The  possession  of  the  elders,  though  accom- 
panied with  larger  and  more  efficient  powers  of 
control,  is  still  a  fiduciary  possession.  It  is 
as  a  session  of  the  Church  alone  that  they  could 
exercise  power.  Except  by  an  order  of  the  ses- 
sion in  regular  meeting  they  have  no  right  to 
make  any  order  concerning  the  use  of  the  build- 
ing, and  any  action  of  the  session  is  necessarily 
in  the  character  of  representatives  of  the  church 
body  by  whose  members  it  was  elected. 

If,  then,  this  true  body  of  the  Church,  the 
members  of  that  congregation,  having  rights  of 
user  in  the  building,  have,  in  a  mode  w^hich  is 
authorized  by  the  canons  of  the  general  church 
in  this  country,  elected  and  installed  other  eld- 
ers, it  does  not  seem  to  us  inconsistent  or  at 
variance  with  the  nature  of  the  possession 
which  we  have  described,  and  which  the  chan- 
*  eery  court  orders  to  be  restored  to  the  defend- 
ants, that  they  should  be  compelled  to  recognize 
these  rights,  and  permit  those  who  are  the  real 
beneficiaries  of  the  trust  held  by  them,  to  enjoy 
the  uses,  to  protect  which  that  trust  was  cre- 
ated. Undoubtedly  if  the  order  of  the  chancery 
court  had  been  executed,  and  the  marshal  had 
delivered  the  key  of  the  church  to  the  defend- 
ants, and  placed  them  in  the  same  position  they 
were  in  before  that  suit  was  commenced,  they 
could  in  any  court  having  jurisdiction  and  in  a 
case  properly  made  out,  be  compelled  to  respect 
the  rights  we  have  stated,  and  be  controlled  in 
their  use  of  the  possession  by  the  court,  so  far 
as  to  secure  those  rights. 

All  that  we  have  said  in  regard  to  the  pos- 
session which  the  marshal  is  directed  to  deliver 
to  the  defendants  is  equally  applicable  to  the 
possession  held  by  him  pending  the  execution 
of  that  order.  Ilis  possession  is  a  substitute 
for  theirs,  and  the  order  under  which  he  re- 
ceived that  possession,  which  we  have  recited, 
shows  this  very  clearly. 
13  Wall. 


The  (fecree  which  we  are  now  reviewing  seems 
to  us  to  be  carefully  framed  on  this  view  of  the 
patter.  While  the  rights  of  the  plaintiffs  and 
those  whom  they  sue  for,  are  admitted 
•and  established,  the  defendants  are  still  [♦722 
recognized  as  entitled  to  the  possession  which 
wo  hfive  described;  and  while  they  are  not  en- 
joined from  receiving  that  possession  from  the 
marshal,  and  he  is  not  restrained  from  obeying 
the  chancery  court  by  delivering  it,  and  while 
there  is  no  order  made  on  the  marshal  at  all  to 
interfere  with  his  possession,  the  defendants 
are  required  by  the  decree  to  respect  the  rights 
of  the  plaintiffs,  and  to  so  use  the  possession 
and  control  to  which  they  may  be  restored  as 
not  to  hinder  or  obstruct  the  true  uses  of  the 
trust,  which  that  possession  is  intended  to  pro- 
tect. 

We  are  next  to  inquire  whether  the  decree 
thus  rendered  is  based  upon  an  equally  just 
view  of  the  law  as  applied  to  the  facts  of  this 
controversy. 

These,  tnough  making  up  a  copious  record  of 
matter  by  no  means  pleasant  readinsr  to  the  sin- 
cere and  thoughtful  Christian  philanthropist, 
may  be  stated  with  a  reasonable  brevity,  so  far 
as  they  bear  upon  the  principles  which  must 
decide  the  case. 

From  the  commencement  of  the  late  war  of 
insurrection  to  its  close,  the  General  Assembly 
of  the  Presbyterian  Church  at  its  annual  meet- 
ings expressed,  in  declaratory  statements  or 
resolutions,  its  sense  of  the  oblijsration  of  all 
good  citizens  to  support  the  Federal  govern- 
ment in  that  strucrgle;  and  when,  by  the  proc- 
lamation of  President  Lincoln,  emancipation  of 
the  slaves  of  the  states  in  insurrection  was  an- 
nounced, that  body  also  expressed  views  favor- 
able to  emancipation,  and  adverse  to  the  insti- 
tution of  slavery.  At  its  meeting  in  Pittsburg, 
in  May,  1865,  instructions  were  given  to  the 
Presbyteries,  the  Board  of  Missions,  and  to  the 
sessions  of  the  churches,  that  when  any  persons 
from  the  southern  states  should  make  applica- 
tion for  employment  as  missionaries,  or  for  ad- 
mission as  members  or  ministers  of  churches, 
inquiry  should  be  made  as  to  their  sentiments 
in  regard  to  loyalty  to  the  government,  and  on 
the  subject  of  slavery;  and  if  it  was  found  that 
they  had  been  guilty  of  voluntarily  aiding  the 
War  of  the  Rebellion,  or  held  the  doctrine  an- 
nounced by  the  large  body  of  the  churches  in 
the  insurrectionary  states,  which  had  organized 
a  new  general  assembly,  that  "the  system  of  ne- 
gro slavery  in  the  south  is  a  divine  institution, 
and  that  it  is  the  peculiar  mission  of  the  south- 
cm  church  to  conserve  that  institution"  they 
should  be  required  to  repent  and  forsake  these 
sins  before  they  could  be  received. 

In  the  month  of  September,  thereafter,  the 
Presbytery  of  Louisville,  under  whose  imme- 
diate'  jurisdiction  was  the  Walnut  Street 
Church,  adopted  and  published  in  pamphlet 
form,  what  is  called  "a  declaration  and  testi- 
mony against  the  erroneous  and  heretical  doc- 
trines and  practices  which  have  obtained  a^id 
been  propagated  in  the  Presbyterian  Church  of 
the  United  States  during  the  last  five  years." 
This  declaration  denounced,  in  the  severest 
terms,  the  action  of  the  general  assembly  in  the 
matters  we  have  just  mentioned,  declared  their 
intention  to  refuse  to  be  governed  by  that  ac- 
tion, and   invited  the  co-operation  of  all   the 
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members  of  the  Presbyterian  Church  who 
shared  these  sentiments  of  the  declaration,  in  a 
concerted  resistance  to  what  they  called  the 
usurpation  of  authority  by  the  assembly. 

It  is  useless  to  pursue  a  history  of  this  con- 
troversy further  with  minuteness. 

The  general  assembly  of  1866  denounced  the 
declaration  and  testimony,  and  declared  that 
every  Presbytery  which  refused  to  obey  its  or- 
4ler  should  be  ipso  facto  dissolved  and  called  to 
answer  before  the  next  general  assembly,  giving 
the  Louisville  Presbytery  an  opportunity  for  re- 
pentance and  conformity.  The  Louisville  Pres- 
bytery divided,  and  the  adherence  of  the  decla- 
ration and  testimony  sought  and  obtained  ad- 
mission in  18G8,  into  "the  Presbyterian  Church 
of  the  Confederate  States"  of  which  we  have  al- 
ready spdken,  as  having  several  years  previous- 
ly withdrawn  from  the  General  Assembly  of  the 
United  States,  and  set  up  a  new  organization. 

We  cannot  better  state  the  results  of  these 
proceedings  upon  the  relation  of  the  church 
organization  and  members  to  each  other  and  to 
this  controversy,  than  in  the  brief  of  the  lan- 
guage of  the  appellants*  counsel  in  this  court. 

In  January,  1866,  the  congre^tion  of  the 
Walnut  Street  Church  became  divided  in  the 
manner  stated  above,  each  claiming  to  consti- 
tute the  Church,  although  the  issue  as  to  mem- 
bership was-  not  distinctly  made  in  the  chan- 
cery suit  of  Avery  v.  Watson,  Both  parties  at 
this  time  recognized  the  same  superior  church 
judicatories. 

On  the  inth  June,  1866,  the  Synod  of  Ken- 
tucky became  divided,  the  opposing  parties  in 
each  claiming  to  constitute  respectively  the 
true  Presbytery  and  the  true  Synod ;  each  mean- 
while recognizing  and  claiming  to  adhere  to  the 
same  general  assembly.  Of  these  contesting 
bodies,  the  appellants  adhered  to  one;  the  ap- 
pellees to  anotner. 

On  the  1st  of  June^  1867,  the  Presbytery  and 
Synod  recognized  by  the  appellants,  were  de- 
clared by  the  general  assembly  to  be  "in  no 
sense  the  true  and  lawful  Synod  and  Presbytery, 
in  connection  with  and  under  the  care  and  au- 
thority of  the  General  Assembly  of  the  Presby- 
terian Church  in  the  United  States  of  Amer- 
icia;"  and  were  permanently  excluded  from  con- 
nection with  or  representation  in  the  assembly ; 
by  the  same  resolution  the  Synod  and  Presby- 
tery adhered  to  by  appellees  were  declared  to  be 
the  true  and  lawful  Presbytery  of  Louisville, 
and  Synod  of  Kentucky. 

The  Synod  of  Kentucky  thus  excluded  by  a 
resolution  adopted  the  28th  June,  1 867,  declared 
"that,  in  its  future  action,  it  will  be  governed 
by  this  recognized  sundering  of  all  its  relation 
to  the  aforesaid  revolutionary  body  (the  gener- 
al assembly)  by  the  acts  of  that  body  itself." 
The  Presbytery  took  substantially  the  same  ac- 
tion. 

In  this  final  severance  of  Presbytery  and 
Synod  from  the  general  assembly,  the  appel- 
lants and  appellees  continued  to  adhere  to  both 
bodies  at  lirst  recognized  by  them  respectively. 

In  the  earliest  stages  of  this  controversy  it 
was  found  that  a  majority  of  the  members  of 
the  Walnut  Street  Church  concurred  with  the 
action  of  the  general  assembly,  while  Watson 
and  Gault,  as  ruling  elders,  and  Fulton  and 
Farley  as  trustees,  constituting  in  each  case  a 
r^oiority  of  the  session  and  of  the  trustees,  with 
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^Ir.  McElroy,  the  pastor,  sympathised  with  the 
party  of  the  declaration  and  testimony  of  the 
Louisville  Presbytery.  This  led  to  a  breach  by 
oach  party  to  exclude  the  other  from  participa- 
tion m  the  session  of  the  church  and  the  use  of 
the  property.  This  condition  of  affairs  being 
brought  before  the  Synod  of  Kentucky  before 
any  separation,  that  body  appointed  a  commis- 
sion to  hold  an  election  $y  the  members  of  the 
Walnut  Street  Church,  of  three  additional  rul- 
ing elders.  Watson  and  Gault  refused  to  open 
the  church  for  the  meeting  to  hold  this  elec- 
tion, but  the  majority  of  the  members  of  the 
congregation,  meeting  on  the  sidewalk  in  front 
of  the  church,  organized  and  elected  Avery, 
Leech,  and  McNaughton  additional  ruling  el- 
rlers,  who,  if  lawful  elders,  constituted,  with 
Mr.  Hackney,  a  majority  of  the  session.  Gault, 
Watson.  Farley,  and  Fulton  refused  to  recog- 
nize them  as  such :  and  hence  the  suit  in  the 
chancery  court  of  Louisville,  which  turned  ex- 
clusively on  that  question. 

The  newly  elected  elders  and  the  majority  of 
the  congregation  have  adhered  to  and  been  rec- 
ognized by  the  general  assembly,  as  the  regu- 
lar and  lawful  Walnut  Street  Church  and  of- 
ficers; and  Gault,  Watson,  Fulton,  and  Farley, 
and  the  minority  of  the  members,  have  cast 
their  fortunes  with  those  who  adhered  to  the 
declaration  and  testimony  party. 

The  division  and  separation  finally  extended 
to  the  Presbytery  of  Louisville  and  the  Synod 
of  Kentucky.  It  is  now  complete  and  appar- 
ently irreconcilable,  and  we  are  called  upon  to 
declare  the  beneficial  uses  of  the  church  prop- 
erty in  this  condition  of  total  separation  be- 
tween the  members  of  what  was  once  a  united 
and  harmonious  congregation  of  the  Presbyte- 
rian Church. 

The  questions  which  have  come  before  the 
civil  courts  concerning  the  rights  to  property 
held  by  ecclesiastical  bodies,  may,  so  far  as  we 
have  been  able  to  examine  them,  be  profitably 
classified  under  three  general  heads,  which  of 
course  do  not  include  cases  governed  by  consid- 
erations applicable  to  a  church  established  and 
supported  by  law  as  the  religion  of  the  state. 

1.  The  first  of  these  is  when  the  property 
M'hich  is  the  subject  of  controversy  has  been, 
by  the  deed  or  will  of  the  donor,  or  other  in- 
strument by  which  the  property  is  held,  by  the# 
express  terms  of  the  instrument  devoted  to  the 
teaching,  support  or  spread  of  some  specific 
form  of  religious  doctrine  or  belief. 

2.  The  second  is  when  the  property  is  held 
by  a  religious  congregation  which,  by  the  nature 
of  its  organization,  is  strictly  independent  of 
other  ecclesiastical  associations,  and  so  far  as 
church  government  is  concerned,  owes  no  fealty 
or  obligation  to  any  higher  authority. 

3.  The  third  is  where  the  religious  congrega- 
tion or  ecclesiastical  body  holding  the  property 
is  but  a  subordinate  member  of  some  general 
church  organization  in  which  there  are  supe- 
rior ecclesiastical  tribunals  with  a  general  and 
ultimate  power  of  control  more  or  less  complete 
in  some  supreme  *  judicatory  over  the  [*723 
whole  membership  of  that  general  organization. 

In  regard  to  the  fii*st  of  these  classes  it  seems 
hardly  to  admit  of  a  rational  doubt  that  an  in- 
dividual or  an  association  of  individuals  may 
dedicate  projxerty  by  way  of  trust  to  the  pur- 
pose of  sustaining,  supporting  and  propagating 
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definite  reli^ous  doctrines  or  principles,  pro- 
viding that  m  doing  so  they  violate  no  law  of 
morality,  and  give  to  the  instrument  by  which 
their  purpose  is  evidenced,  the  formalities  which 
the  laws  require.  And  it  would  seem  also  to  be 
the  obvious  duty  of  the  court,  in  a  case  proper- 
ly nwide,  to  see  that  the  property  so  dedicated  is 
not  diverted  from  the  trust  which  is  thus  at- 
tached to  its  use.  So  long  as  there  are  persons 
qualified  within  the  meaning  of  the  original 
dedication,  and  who  are  also  willing  to  teach 
the  doctripes  or  principles  prescribed  in  the  act 
of  dedication^  and  so  long  as  there  is  anyone  so 
interested  in  the  execution  of  the  trust  as  to 
have  a  standing  in  court,  it  must  be  that  they 
can  prevent  the  diversion  of  the  property  or 
fund  to  other  and  different  uses.  This  is  the 
general  doctrine  of  courts  of  equity  as  to  chari- 
ties, and  it  seems  equally  applicable  to  ecclesi- 
astical matters. 

In  such  case,  if  the  trust  is  confided  to  a  relig- 
ious congregation  of  the  independent  or  con- 
gregational form  of  church  government,  it  is 
not  in  the  power  of«the  majority  of  that  congre- 
gation, however  preponderant,  by  reason  of  a 
change  of  views  on  religious  subjects,  to  carry 
the  property  so  confided  to  them  to  the  support 
of  new  and  conflicting  doctrine.  A  pious  man 
building  and  dedicating  a  house  of  worship  to 
the  sole  and  exclusive  use  of  those  who  believe 
in  the  doctrine  of  the  Holy  Trinity,  and  placing 
it  under  the  control  of  a  congregation  which  at 
the  time  holds  the  same  belief,  has  a  right  to  ex- 
pect that  the  law  will  prevent  that  property 
from  being  used  as  a  means  of  support  and  dis- 
semination of  the  Unitarian  doctrine,  and  as  a 
place  of  Unitarial^  worship.  Nor  is  the  prin- 
ciple varied  when  the  organization  to  which  the 
trust  is  confided  is  of  the  second  or  associated 
form  of  church  government.  The  protection 
724*]  which  the  law  'throws  around  the  trust 
is  the  same.  And  though  the  task  may  be  a 
delicate  one  and  a  difficult  one,  it  will  be  the 
duty  of  the  court  in  such  cases^  when  the  doc- 
trine to  be  taught  or  the  form  of  worship  to  be 
used  is  definitely  and  clearly  laid  down,  to  in- 
quire whether  the  party  accused  of  violating  the 
trust  is  holding  or  teaching  a  diflferent  doctrine, 
or  using  a  form  of  worship  which  is  so  far  vari- 
ant as  to  defeat  the  declared  objects  of  the 
trust.  Jn  the  leading  case  on  this  subject,  in 
the  English  court«»,  of  the  Attorney  General  v. 
Pearson,  3  Mer.  353,  Lord  Eldon  said :  "I  agree 
with  the  defendants  that  the  religious  belief  of 
the  parties  is  irrelevant  to  the  matters  in  dis- 
pute, except  so  far  as  the  King's  court  is  called 
upon  to  execute  the  trust."  That  was  a  case  in 
which  the  trust  deed  declared  the  house  which 
was  erected  under  it,  was  for  the  worship  and 
service  of  God.  And  though  we  may  not  be  sat- 
isfied with  the  very  artificial  and  elaborate  ar- 
gument by  which  the  Chancellor  arrives  at  the 
conclusion,  that  because  any  other  view  of  the 
nature  of  the  God-head  than  the  Trinitarian 
view  was  heresy  by  the  laws  of  England,  and  any 
one  giving  expression  to  the  Unitarian  view  was 
liable  to  be  severely  punished  for  heresy  by  the 
secular  courts,  at  the  time  the  deed  was 
made,  that  the  trust  was,  therefore,  for  Trinita- 
rian worship,  we  may  still  accept  the  statement 
that  the  court  has  the  right  to  enforce  a  trust 
clearly  defined  on  such  a  subject. 

The  case  of  Miller  ▼.  Oable,  2  Den.  492,  ap- 
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pears  to  have  been  decided  in  the  court  of  er- 
rorii  of  New  York  on  this  principle,  so  far  as 
any  ground  of  decision  can  be  gathered  from 
the  opinions  of  the  majority  of  the  court  as  re- 
ported. 

The  second  dass  of  cases  which  we  have  de- 
scribed has  reference  to  the  case  of  a  church  of 
a  strictly  congregational  or  independent  organ- 
ization, governed  solely  within  itself,  either  by 
a  majority  of  its  members  or  by  such  other  local 
organism  as  it  may  have  instituted  for  the  pur- 
pose of  ecclesiastical  government;  and  to  prop- 
erty held  by  such  a  church,  either  by  way  of 
purchase  or  donation,  with  no  other  specific 
*trust  attached  to  it  in  the  hands  of  the  [*725 
church  than  that  it  is  for  the  use  of  that  con- 
gregation as  a  religious  society. 

In  such  cases,  where  there  is  a  schism  which 
leads  to  a  separation  into  distinct  and  confiict- 
ing  bodies,  the  rights  of  such  bodies  to  the  use 
of  the  property  must  be  determined  by  the  ordi- 
nary principles  which  govern  voluntary  associa- 
tions. If  the  principle  of  government  in  such 
cases  is  that  the  majority  rules,  then  the  nu- 
merical majority  of  members  must  control  the 
right  to  the  use  of  the  property.  If  there  be 
within  the  congregation  officers  in  whom  are 
vested  the  powers  of  such  control,  then  those 
who  adhere  to  the  acknowledged  organism  by 
which  the  body  is  governed  are  entitled  to  the 
use  of  the  property.  The  minority  in  choosing 
to  separate  themselves  into  a  distinct  body,  and 
refusing  to  recognize  the  authority  of  the  gov- 
erning body,  can  claim  no  rights  in  the  prop- 
erty from  the  fact  that  they  had  once  been  mem- 
bers of  the*  church  or  congregation.  This  rul- 
ing admits  of  no  inquiry  into  the  existing  re- 
ligious opinions  of  those  who  comprise  the 
legal  or  regular  organization;  for,  if  such  was 
permitted,  a  very  small  minority,  without  any 
officers  of  the  church  among  them,  might  be 
found  to  be  the  only  faithful  supporters  of  the 
religious  dogmas  of  the  founders  of  the  church. 
There  being  no  such  trust  imposed  upon  the 
property  when  purchased  or  given,  the  court 
will  not  imply  one  for  the  purpose  of  expelling 
from  its  use  those  who  by  regular  succession 
and  order  constitute  the  church,  because  they 
may  have  changed  in  some  respect  their  views 
of  religious  truth. 

Of  the  cases  in  which  this  doctrine  is  applied 
no  better  representative  can  be  found  than  that 
of  Shannon  v.  Frost,  3  B.  Mon.  253,  where  the 
principle  is  ably  supported  by  the  learned  chief 
justice  of  the  court  of  appeals  of  Kentucky. 

The  case  of  Sfnith  v.  Nelson,  18  Vt.  511,  as- 
serts this  doctrine  in  a  case  where  a  legacy  was 
left  to  the  Associate  Congression  of  Ryegate, 
the  interest  whereof  was  to  be  annually  paid  to 
their  minister  forever.  In  that  case,  though 
the  Ryegate  •congregation  was  one  of  a  [*726 
number  of  Presbyterian  churches  connected 
with  the  general  Presbyterian  body  at  large,  the 
court  held  that  the  only  inquiry  was  whether 
the  society  still  exists,  and  whether  they  have  a 
minister  chosen  and  appointed  by  the  majority 
and  regularly  ordained  over  the  society,  agree- 
ably to  the  usage  of  that  denomination.  And 
though  we  may  be  of  opinion  that  the  doctrine 
of  that  case  needs  modification,  so  far  as  it  dis- 
cusses the  relation  of  the  Ry^ate  congregation 
to  the  other  judicatories  of  the  body  to  which  it 
belongs,   it   certainly  lays  down  the  principle 
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correctly  if  that  congregation  was  to  be  treated 
as  an  independent  one. 

But  the  third  of  these  classes  of  cases  is  the 
one  which  is  oftenest  found  in  the  courts,  and 
which,  with  reference  to  the  number  and  diffi- 
culty of  the  questions  involved,  and  to  other 
considerations,  is  every  way  the  most  impor- 
tant. 

It  is  the  case  of  property  acquired  in  any  of 
the  usual  modes  for  the  general  use  of  a  relig- 
ious congregation  which  is  itself  part  of  a  large 
and  general  organization  of  some  religious  de- 
nomination, with  which  it  is  more  or  less  inti- 
mately connected  by  religious  views  and  eccle- 
siastical government. 

The  case  before  us  is  one  of  this  class,  grow- 
ing out  of  a  schism  which  has  divided  the  con- 
gregation and  its  officers,  and  the  presbytery 
and  synod,  and  which  appeals  to  the  courts  to 
determine  the  right  to  the  use  of  the  property 
so  acquired.  Here  is  no  case  of  property  de- 
voted forever  by  the  instrument  which  con- 
veyed it,  or  by  any  specific  declaration  of  its 
OHTier,  to  the  support  of  any  special  religious 
dogmas,  or  any  peculiar  form  of  worship,  but 
of  property  purchased  for  the  use  of  a  religious 
congregation,  and  so  long  as  any  existing  relig- 
ious congregation  can  be  ascertained  to  be  that 
congregation,  or  its  regular  and  legitimate  suc- 
cessor, it  is  entitled  to  the  use  of  the  property. 
In  the  case  of  an  independent  congregation  we 
have  pointed  out  how  this  identity,  or  succes- 
sion, IS  to  be  ascertained,  but  in  cases  of  this 
character  we  are  bound  to  look  at  the  fact  that 
the  local  congregation  is  itself  but  a  member  of 
727*]  a  much  *larger  and  more  iniportant  re- 
ligious organization,  and  is  under  its  govern- 
ment and  control,  and  is  boimd  by  its  orders 
and  judgments.  There  are  in  the  Presbjrterian 
system  of  ecclesiastical  government,  in  regular 
succession,  the  Presbytery  over  the  session  or 
local  church,  the  S^niod  over  the  Presbytery, 
and  the  general  assiembly  over  all.  These  are 
called,  in  the  language  of  the  church  organs, 
"judicatories,"  and  they  entertain  appeals  from 
the  decisions  of  those  below,  and  prescribe  cor- 
rective measures  in  other  cases. 

In  this  class  of  cases  we  think  the  rule  of 
action  which  should  govern  the  civil  courts, 
founded  in  a  broad  and  sound  view  of  the  re- 
lations of  church  and  state  under  our  system  of 
laws,  and  supported  by  a  preponderating  weight 
of  judicial  authority  is,  that,  whenever  the 
questions  of  discipline  or  of  faith,  or  ecclesias- 
tical rule,  custom  or  law  have  been  decided  by 
the  highest  of  these  church  judicatories  to 
which  the  matter  has  been  carried,  the  legal 
tribimals  must  accept  such  decisions  as  final, 
and  as  binding  on  them,  in  their  application  to 
the  case  before  them. 

We  concede  at  the  outset  that  the  doctrine  of 
the  English  courts  is  otherwise.  In  the  case  of 
The  Attorney  General  v.  Pearson,  cited  before, 
the  proposition  is  laid  down  by  Lord  Eldon,  and 
sustained  by  the  peers,  that  it  is  the  duty  of  the 
court  in  such  cases  to  inquire  and  decide  for  it- 
self, not  only  what  was  the  nature  and  power  of 
these  church  judicatories,  but  what  is  the  true 
standard  of  faith  in  the  church  organization, 
and  which  of  the  contending  parties  before  the 
court  holds  to  this  standard.  And  in  the  subse- 
quent case  of  Craigdallie  v.  Aikman,  2  Bligh. 
629,  the  same  learned  judge  expresses  in  strong 
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terms  his  chagrin  that  the  court  of  sessions  of 
Scotland,  from  which  the  case  had  been  ap- 
pealed, had  failed  to  find  on  this  latter  subject, 
so  that  he  could  rest  the  case  on  religious  belief, 
but  hnd  declared  that  in  this  matter  there  was 
no  difference  between  the  parties.  And  we  can 
very  well  understand  how  the  Lord  Chancellor 
of  England,  who  is,  in  his  office,  in  a  large  sense, 
the  head  and  representative  of  *the  Es-  [•728 
tablished  Church,  who  controls  very  largely  the 
church  patronage,  and  whose  judicial  decision 
may  be.  and  not  unfrequently  is,  invoked  in 
cases  of  heresy  and  ecclesiastical  contumacy, 
should  feel,  even  in  dealing  with  a  dissenting 
church,  but  little  delicacy  in  grapling  with  the 
most  abstruse  problems  of  theological  contro- 
versy, or  in  construing  the  instruments  which 
those  churches  have  adopted  as  their  rules  of 
government,  or  inquiring  into  their  customs  and 
usages.  The  dissenting  church  in  England  is 
not  a  free  church  in  the  sense  in  which  we  apply 
the  term  in  this  country,  and  it  was  much  less 
free  in  Lord  Eldon's  time  than  now.  Laws  then 
existed  upon  the  statute  Wook  hampering  the 
free  exercise  of  religious  belief  and  worship  in 
many  most  oppressive  forms,  and  although  Pro- 
testant dissenters  were  less  burdened  than  Cath- 
olics and  Jews,  there  did  not  exist  that  full,  en- 
tire and  practical  freedom  for  all  forms  of  relig- 
ious belief  and  practice  which  lies  at  the  foun- 
dation of  our  political  principles.  And  it  is 
quite  obvious,  from  an  examination  of  the  se- 
ries of  cases  growing  out  of  the  organization  of 
the  Free  Church  of  Scotland,  found  in  Shaw's 
Reports  of  Cases  in  the  court  of  sessions,  that 
it  was  only  under  the  pressure  of  Lord  El  don's 
ruling,  established  in  the  House  of  Lords,  to 
which  final  appeal  lay  in  such  cases,  that  the 
doctrine  was  established  in  the  court  of  sessions 
after  no  little  struggle  and  resistance.  The  full 
history  of  the  case  of  OraigdalUe  v.  Aikman,  in 
the  Scottish  court,  which  we  cannot  further 
pursue,  and  the  able  opinion  of  Lord  Meadow- 
bank  in  Oalbraith  v.  Smith,  15  Shaw  &  D.  Cas. 
808,  show  this  conclusively. 

In  this  country  the  full  and  free  right  to  en- 
tertain any  religious  belief,  to  practice  any  re- 
ligious principle,  and  to  teach  any  religious 
doctrine  which  does  not  violate  the  laws  of  mo- 
rality and  property,  and  which  does  not  infringe 
personal  rights,  is  conceded  to  all.  The  law 
knows  no  heresy,  and  is  committed  to  the  sup- 
port of  no  dogma,  the  establishment  of  no  sect. 
ITie  right  to  organize  voluntary  religious  asso- 
ciations to  assist  in  the  expression  and  dissemi- 
nation of  •any  religious  doctrine,  and  to  [*729 
create  tribunals  for  the  decision  of  controverted 
questions  of  faitfi  within  the  association,  and 
for  the  ecclesiastical  government  of  all  the  in- 
dividual members,  congregations,  and  officers 
within  the  general  association,  is  unquestioned. 
All  who  unite  themselves  to  such  a  body  do  so 
with  an  implied  consent  to  this  government, 
and  are  bound  to  submit  to  it.  But  it  would  be 
a  vain  consent  and  would  lead  to  the  total  sub- 
version of  such  religious  bodies,  if  anyone 
aggrieved  by  one  of  their  decisions  could  ap- 
peal to  the  secular  courts  and  have  then*  re- 
versed. It  is  of  the  essence  of  these  religious 
unions,  and  of  their  right  to  establish  tribunals 
for  the  decision  of  questions  arising  among 
themselves,  that  those  decisions  should  be  bind- 
ing in  all  cases  of  ecclesiastical  cognizance,  sub* 
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ject  only  to  such  appeals  as  the  organism  itself 
provides  for. 

Nor  do  we  see  that  justice  would  be  likely  to 
be  promoted  by  submitting  those  decisions  to 
review  in  the  ordinary  judicial  tribunals.  Each 
of  these  large  and  influential  bodies  (to  mention 
no  others,  let  reference  be  had  to  the  Protestant 
Episcopal,  the  Methodist  Episcopal,  and  the 
Presbyterian  churches)  has  a  body  of  consti- 
tutional and  ecclesiastical  law  of  its  own,  to  be 
found  in  their  written  organic  laws,  their  books 
of  discipline,  in  their  collections  of  precedents, 
in  their  usage  and  customs,  which  as  to  each 
constitute  a  system  of  ecclesiastical  law  and  re- 
ligious faith  that  tasks  the  ablest  minds  to  be- 
come familiar  with.  It  is  not  to  be  supposed 
that  the  judges  of  the  civil  courts  can  be  as 
competent  in  the  ecclesiastical  law  and  relig- 
ious faith  of  all  these  bodies  as  the  ablest  men 
in  each  are  in  reference  to  their  own.  It  would 
therefore  be  an  appeal  from  the  more  learned 
tribunal  in  the  law  which  should  decide  the 
case,  to  one  which  is  less  so. 

We  have  said  that  these  viefWa  are  supported 
by  the  preponderant  weight  of  authority  in  this 
country,  and  for  the  reasons  which  we  have 
given,  we  do  not  think  the  doctrines  of  the  En- 
glish chancery  court  on  this  subject  should 
have  with  us  the  influence  which  we  would 
cheerfully  accord  to  it  on  others. 
730*]  *We  have  already  cited  the  case  of 
Sitannon  v.  Frost,  3  B.  Mon.  253,  in  which  the 
appellate  court  of  the  state,  where  this  contro- 
versy originated,  sustains  the  proposition  clear- 
ly and  fully.  "This  court,"  says  the  Chief  Jus- 
tice, "having  no  ecclesiastical  jurisdiction,  can- 
not revise  or  question  ordinary  acts  of  church 
discipline.  Our  only  judicial  power  in  the 
case  arises  from  the  conflicting  claims  of  the 
parties  to  the  church  property  and  the  use  of 
it.  We  cannot  decide  who  ought  to  be  mem- 
bers of  the  church,  nor  whether  the  excommuni- 
cated have  been  justly  or  unjustly,  regularly  or 
irregularly  cut  off  from  the  body  of  the  church." 

In  the  subsequent  case  of  Gibson  v.  Arm- 
stronfl,  7  B.  Mon.  481,  which  arose  out  of  the 
general  division  of  the  Methodist  Episcopal 
Church,  we  understand  the  same  principles  to 
be  laid  down  as  governing  that  case,  and  in  the 
case  of  Watson  v.  Avery,  2  Bush,  332,  the  case 
relied  on  by  the  appellants  as  a  bar,  and  con- 
sidered in  the  former  part  of  this  opinion,  the 
doctrine  of  Shannon  v.  Frost  is  in  general  terms 
conceded,  while  a  distinction  is  attempted  which 
we  shall  consider  hereafter. 

One  of  the  most  careful  and  well-considered 
judgments  on  the  subject  is  that  of  the  court 
of  appeals  of  South  Carolina,  delivered  by 
Chancellor  Johnson  in  the  ca.se  of  Harmon  v. 
Dreher,  1  Speer*s  Eq.  87.  The  case  turned 
upon  certain  rights  in  the  use  of  the  church 
property  claimed  by  the  minister  notwithstand- 
ing his  expulsion  from  the  synod  as  one  of  its 
members.  "He  stands,"  says  the  Chancellor, 
**convicted  of  the  offenses  alleged  against  him, 
by  the  sentence  of  the  spiritual  body  of  which 
he  was  a  voluntary  member,  and  whose  pro- 
ceedings he  had  bound  himselif  to  abide.  It  be- 
longs not  to  the  civil  power  to  enter  into  or  re- 
view the  proceedings  of  a  spiritual  court.  The 
structure  of  our  government  has,  for  the  preser- 
vation of  civil  liberty,  rescued  the  temporal  in- 
stitutions from  religious  interference.  On  the 
13  Waix. 


other  hand,  it  has  secured  religious  liberty  from 
the  invasion  of  the  civil  authority.  The  judg- 
ments, therefore,  of  *religious  associa-  [*731 
tions,  bearing  on  their  own  members,  are  not 
examinable  here,  and  I  am  not  to  inquire  wheth- 
er the  doctrines  attributed  to  Mr.  Dreher  were 
held  by  him,  or  whether  if  held  were  anti-Lu» 
theran ;  or  whether  his  conduct  was  or  was  not 
in  accordance  with  the  duty  he  owed  to  the 
synod  or  to  his  denomination.  .  .  .  When  a 
civil  right  depends  upon  an  ecclesiastical  mat- 
ter, it  is  the  civil  court,  and  not  the  ecclesiasti- 
cal which  is  to  decide.  But  the  civil  tribunal 
tries  the  civil  right,  and  no  more,  taking  the 
ecclesiastical  decisions  out  of  which  the  civil 
right  arises,  as  it  finds  them."  The  principle  is 
reaffirmed  by  the  same  court  in  the  John's  Is- 
land Church  Case,  2  Rich.  Eq.  215. 

In  Den  v.  Bolton,  7  Halst.  206,  the  supreme 
court  of  New  Jersey  asserts  the  same  principles, 
and  though  founding  its  decision  mainly  on  a 
statute,  it  is  said  to  be  true  on  general  princi- 
ples. 

The  supreme  court  of  Illinois,  in  the  case  of 
Ferraria  v.  Vasconcclles,  23  111.  456,  refers  to 
the  case  of  SJiannon  v.  Frost,  3  B.  Mon.  253, 
with  approval,  and  adopts  the  language  of  the 
court  that  "the  judicial  eye  cannot  penetrate 
the  veil  of  the  church  for  the  forbidden  pur- 
pose of  vindicating  the  alleged  wrongs  of  ex- 
cised members;  when  they  became  members 
they  did  so  upon  the  condition  of  continuing 
or  not  as  they  and  their  churches  might  deter- 
mine, and  they  thereby  submit  to  thie  ecclesias- 
tical power  and  cannot  now  invoke  the  super- 
visory power  of  the  civil  tribunals." 

In  the  very  important  case  of  Chase  v.  Cheny, 
58  111.  509,  recently  decided  in  the  same  court, 
Judge  Lawrence,  who  dissented,  says:  "We 
understand  the  opinion  as  implying  that  in  the 
administration  of  ecclesiastical  discipline,  and 
where  no  other  right  of  property  is  involved 
than  loss  of  the  clerical  office  or  salary  incident 
to  such  discipline,  a  spiritual  court  is  the  ex- 
clusive judge  of  its  own  jurisdiction,  and  that 
its  decision  of  that  question  is  binding  on  the 
secular  courts."  And  he  dissents  \vith  Judge 
Shelden  from  the  opinion  because  it  so  holds. 

*In  the  case  of  Watson  v.  Farris,  45  [*732 
Mo.  183,  which  was  a  case  growing  out  of  the 
schism  in  the  Presbyterian  Church  in  Missouri 
in  regard  to  this  same  declaration  and  testi- 
mony and  the  action  of  the  general  assembly, 
that  court  held  that  whether  a  caae  was  regu* 
larly  or  irregularly  before  the  assembly  was  a 
question  which  the  assembly  had  the  right  to 
determine  for  itself,  and  no  civil  court  could  re- 
verse, modify,  or  impair  its  action  in  a  matter 
of  merely  ecclesiastical  concern. 

We  cannot  better  close  this  review  of  the  au- 
thorities than  in  the  language  of  the  supreme 
court  of  Pennsylvania,  in  the  case  of  The  Ger- 
man Ref,  Ch,  V.  Seihcrt,  3  Pa.  St.  291 :  "The 
decisions  of  ecclesiastical  courts,  like  every 
other  judicial  tribunal,  are  final,  as  they  are  the 
best  judges  of  what  constitutes  an  offense 
against  the  word  of  God  and  the  discipline  of 
the  Church.  Any  other  than  those  courts  must 
be  incompetent  judges  of  matters  of  faith,  dis- 
cipline, and  doctrine;  and  civil  courts,  if  they 
should  be  so  unwise  as  to  attempt  to  supervise 
their  judgments  on  matters  which  come  within 
their   jurisdiction,   would   only   involve   t^'^'"- 
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selves  in  a  sea  of  uncertainty  and  doubt  which 
would  do  anything  but  improve  either  religion 
or  good  morals." 

In  the  subsequent  case  of  McOinnis  v.  Wat- 
son, 41  Pa.  21.  this  principle  is  again  applied 
and  supported  by  a  more  elaborate  argument. 

The  court  of  appeals  of  Kentucky,  in  the 
case  of  Watson  v.  Avery,  2  Bush,  332,  before 
referred  to.  while  admitting  the  general  princi- 
ple here  laid  down,  maintains  that  when  a  de- 
cision of  an  ecclesiastical  tribunal  is  set  up  in 
the  civil  courts,  it  is  always  open  to  inquiry 
whether  the  tribunal  acted  within  its  jurisdic- 
tion, and  if  it  did  not,  its  decision  could  not  be 
conclusive. 

There  is,  perhaps,  no  word  in  legal  termi- 
nology so  frequently  used  as  the  word  "juris- 
diction," so  capable  of  use  in  a  general  and 
vague  sense,  and  which  is  used  so  often  by  men 
learned  in  the  law  without  a  due  regard  to  pre- 
cision in  its  application.  As  regards  its  use  in 
733*3  the  matters  we  have  *been  discussing,  it 
may  very  well  be  conceded  that  if 'the  General 
Assembly  of  the  Presbyterian  Church  should 
undertake  to  try  one  of  its  members  for  mur- 
der, and  punish  him  with  death  or  imprison- 
ment, its  sentence  would  be  of  no  validity  in  a 
civil  court  or  anywhere  else.  Or  if  it  should  at 
the  instance  of  one  of  its  members  entertain  ju- 
risdiction as  between  him  and  another  member 
as  to  their  individual  right  to  property,  real  or 
personal,  the  right  in  no  sense  depending  on  ec- 
clesiastical, questions,  its  decision  would  be  ut- 
terly disregarded  by  any  civil  court  where  it 
might  be  set  up.  And  it  might  be  said  in  a  cer- 
tain general  sense  very  justly,  that  it  was  be- 
cause the  general  assembly  had  no  jurisdiction 
of  the  case.  Illustrations  of  this  character 
could  be  multiplied  in  which  the  proposition  of 
the  Kentucky  court  would  be  strictly  applicable. 

But  it  is  a  very  different  thing  where  a  sub- 
ject-matter of  dispute,  strictly  and  purely  ec- 
clesiastical in  its  character — a  matter  over 
which  the  civil  courts  exercise  no  jurisdiction 
— a  matter  which  concerns  theological  contro- 
versy, church  discipline,  ecclesiastical  govern- 
ment, or  the  conformity  of  the  members  of  the 
church  to  the  standard  of  morals  required  of 
them — becomes  the  subject  of  its  action.  It 
may  be  said  here,  also,  that  no  jurisdiction  has 
been  conferred  on  the  tribunal  to  try  the  par- 
ticular case  before  it,  or  tliat,  in  its  judgment, 
it  exceeds  the  powers  conferred  upon  it,  or  that 
the  laws  of  the  church  do  not  authorize  the  par- 
ticular form  of  proceeding  adopted;  <ind,  in  a 
sense  often  used  in  the  courts,  all  of  those  may 
be  said  to  be  questions  of  jurisdiction.  But  it 
18  easy  to  see  that  if  the  civil  courts  are  to  in- 
quire into  all  these  matters,  the  whole  subject 
of  the  doctrinal  theology,  the  usages  and  cus- 
toms, the  written  laws,  and  fundamental  organ- 
ization of  every  religious  denomination  may, 
and  must,  be  examined  into  with  minuteness 
and  care,  for  they  would  become,  in  almost 
every  case,  the  criteria  by  which  the  validity  of 
the  ecclesiastical  decree  would  be  determined  in 
the  civil  court.  This  principle  would  deprive 
these  bodies  of  the  right  of  construing  their  own 
church  laws,  would  open  the  way  to  all  the 
734*]  evils  which  we  *have  depicted  as  attend- 
ant upon  the  doctrine  of  Lord  Eldon,  and  would 
in  pffect  transfer  to  the  civil  courts  where  prop- 
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erty  rights  were  concerned  the  decision  of  aU 
ecclesiastical  questions. 

And  this  is  precisely  what  the  court  of  ap- 
peals of  Kentucky  did  in  the  case  of  Watson  v. 
Avery,  supra.  Under  cover  of  inquiries  into 
the  jurisdiction  of  the  synod  and  presbytery 
over  the  congregation,  and  of  the  general  as- 
sembly over  all,  it  went  into  an  elaborate  ex- 
amination of  the  principles  of  Presbyterian 
Church  government,  and  ended  by  overruling 
the  decision  of  the  highest  judicatory  of  that 
church  in  the  United  States,  both  on  the  juris- 
diction and  the  merits;  and,  substituting  its 
own  judgment  for  that  of  the  ecclesiastical 
court,  decides  that  ruling  elders,  declared  to  be 
such  by  that  tribunal,  are  not  such,  and  must 
not  be  recognized  by  the  congregation,  though 
four  fifths  of  its  members  believe  in  the  judg- 
ment of  the  assembly  and  desired  to  conform 
to  its  decree. 

But  we  need  pursue  this  subject  no  further. 
Whatever  may  have  been  the  case  before  the 
Kentucky  court,  the  appellants  in  the  case  pre-' 
sented  to  us  have  separated  themselves  wholly 
from  the  cliurch  organization  to  which  they  be- 
longed when  this  controversy  commenced. 
They  now  deny  its  authority,  denounce  its  ac- 
tion and  refuse  to  abide  by  its  judgments. 
They  have  first  erected  themselves  into  a  new 
organization,  and  have  since  joined  themselves 
to  another  totally  dift'erent,  if  not  hostile,  to  the 
one  to  which  they  belonged  when  the  difficulty 
first  began.  Under  any  of  the  decisions  which 
we  have  examined,  the  appellants,  in  their  pres- 
ent position,  have  no  right  to  the  property,  or 
to  the  use  of  it,  which  is  the  subject  of  this  suit. 

The  novelty  of  the  questions  presented  to  this 
court  for  the  first  time,  their  intrinsic  impor- 
tance and  far  reacliing  infiuence,  and  the  knowl- 
edge that  schism  in  which  the  case  originated 
has  divided  the  Presbyterian  churches  through- 
out Kentucky  and  Missouri,  have  seemed  to  us 
to  justify  the  careful  and  laborious  examination 
and  discussion  which  we  *have  made  of  [*735 
the  principles  which  shoiild  govern  the  case. 
For  the  same  reasons  we  have  held  it  under  ad- 
visement for  a  year;  not  iminfluenced  by  the 
hope  that  since  the  civil  commotion,  which  evi- 
dently lay  at  the  foundation  of  the  trouble,  has 
passed  away,  that  charity,  which  is  so  large  an 
element  in  the  faith  of  both  parties,  and  which, 
by  one  of  the  apostles  of  that  religion,  is  said  to 
be  the  greatest  of  all  the  Christian  virtues, 
would  have  brought  about  a  reconciliation.  But 
we  have 'been  disappointed.  It  is  not  for  us  to 
determine  or  apportion  the  moral  responsibility 
which  attaches  to  the  parties  for  this  result. 
We  can  only  pronounce  the  judgment  of  the  law 
as  applicable  to  the  case  presented  to  us,  and 
that  requires  us  to  affirm  the  decree  of  the  Cir- 
cuit Court  (M  it  stands. 

The  Chief  Justice  did  not  sit  on  the  argument 
of  this  case,  and  took  no  part  in  its  decision. 

Mr.  Justice  Clifford,  dissenting: 
I  dissent  from  the  opinion  and  decree  of  the 
court  in  this  case,  and  inasmuch  as  the  case 

? resents  an  important  question  of  jurisdiction, 
deem  it  proper  to  state  in  a  few  words  the 
grounds  of  my  dissent. 
Before  this  suit  was  commenced,  a  suit  in  re- 
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Bpect  to  the  same  subject-matter  and  substan- 
tially between  the  same  parties  had  been  insti- 
tuted in  the  chancery  court  of  Louisville,  by 
parties  representing  the  same  interests  as  those 
prosecuted  in  this  case  by  the  appellees,  and 
they  obtained  a  final  decree  in  their  favor 
against  the  respondents  therein,  representing 
the  same  interests  as  those  defended  by  the 
present  appellants.  Whereupon  the  respond- 
ents in  that  suit  appealed  to  the  court  of  ap- 
peals of  that  state,  where  the  decree  of  the  chan- 
cery court  was  in  all  things  reversed  and  the 
cause  remanded  for  proper  corrective  proceed- 
ings respecting  the  possession,  control  and  use 
736*]  of  the  property  *in  controversy,  and  for 
final  judgment  in  conformity  with  the  opinion 
of  the  appellate  court.  Watson  v.  Avery,  2 
Bush,  332. 

On  the  21st  of  February,  1868,  the  present 
appellants  filed  in  the  chancery  court  the  man- 
date of  the  court  of  appeals,  together  with  a 
copy  of  the  opinion  of  the  appellate  court,  and 
moved  that  an  order  issue  for  the  restitution  of 
the  property  and  for  judgment  in  conformity 
with  the  opinion  of  the  court.  Pending  the 
consideration  of  that  motion,  the  defeated  party 
filed  an  original  bill  in  equity  against  the  then 
appellants,  praying  that  they  be  restrained  from 
all  further  prosecution  of  their  motion  for  res- 
titution and  from  all  proceedings,  by  action, 
suit  or  otherwise,  to  obtain  possession  or  con- 
trol of  the  property  in  controversy,  and  the 
chancellor,  instead  of  executing  the  mandate  of 
the  appellate  court,  granted  the  injunction 
prayed  by  the  losing  party  in  the  original  case. 
Feeling  aggrieved  by  that  proceeding  the  then 
appellants  applied  to  the  court  of  appeals  for  a 
rule  to  compel  the  chancellor  to  tjarry  the  man- 
date of  the  appellate  court  into  effect,  and  upon 
that  hearing  the  court  of  appeals  decided  that 
the  chancellor  had  exceeded  his  jurisdiction  in 
granting  the  injunction  prior  to  the  entry  of 
their  mandate,  and  rendering  a  final  decree  in 
conformity  therewith,  and  peremptorily  re- 
quired him  to  render  a  judgment  of  restitution 
of  the  property  to  the  appellants,  in  so  far  as 
they  had  been  deprived  thereof  by  his  previous 
orders.     Watson  v.  Avery,  3  Bush,  635. 

Those  orders  of  the  appellate  court  were  not 
executed,  but  the  unsuccessful  party  imme- 
diately dismissed  their  bill  of  complaint  to  en- 
join the  appellants  from  executing  the  decree 
of  the  court  of  appeals,  and  on  the  twenty-first 
of  the  same  month  filed  in  the  circuit  court  of 
the  United  States  the  bill  of  complaint  in  this 
case,  before  the  second  mandate  of  the  appellate 
court,  commanding  the  chancellor  to  execute  the 
first  mandate,  was  filed  in  the  subordinate 
court. 

Beyond  all  question,  jurisdiction  was  as- 
sumed by  the  circuit  court  in  this  case  by  vir- 
tue of  the  fact  that  the  parties  are  citizens  of 
different  states,  in  which  case  the  judiciary  act 

Provides  that  the  circuit  courts  shall  have  orig- 
37*]  inal  cognizance  *concurrent  with  the 
several  states.  Indeed,  jurisdiction  in  the  case 
is  claimed  solely  upon  the  ground  that  the  cir- 
cuit court  of  the  United  States  possesses  con- 
current and  co-ordinate  jurisdiction  with  the 
state  court  in  such  a  controversy. 

In  view  of  these  considerations,  as  more  fully 
set  forth  in  the  record  and  in  the  opinions  given 
in  this  case  by  the  court  of  appeals,  I  am  of  the 
13  Wall. 


opinion  that  the  circuit  court  had  no  jurisdie- 
tion  to  hear  and  determine  the  matter  in  con- 
troversy, as  there  were  two  courts  of  common 
law  exercising  the  same  jurisdiction  betweeu 
the  same  parties  in  respect  to  the  same  subject- 
matter,  within  the  same  territorial  limits,  and 
governed  by  the  same  laws. 

Neither  court  had  any  peculiar  jurisdiction 
over  the  property  in  question  nor  of  any  pecul- 
iar right  or  lien  upon  it  claimed  by  either  par- 
ty. Originally  the  state  court  hi^d  the  same 
power  with  the  circuit  court  to  hear  and  decide 
any  and  every  question  that  might  arise  as  to 
the  rights  ot  property  of  either  party  in  the 
course  of  the  litigation.  State  courts  and  cir- 
cuit courts  in  such  cases  are  courts  of  concur- 
rent and  co-ordinate  jurisdiction,  in  respect  to 
which  the  principle  is  that  "whenever  property 
has  been  seized  by  an  officer  of  the  court,  or  put 
in  his  custody  by  the  process  of  the  court,  the 
property  will  be  considered  as  in  the  custody  of 
the  court  and  under  its  control  for  the  time  be-  • 
ing,  and  that  no  other  court  has  a  right  to  in- 
terfere with  that  possession,  unless  it  be  some 
court  which  may  have  a  direct  supervisory  con- 
trol over  the  court  whose  process  has  first  taken 
possession,  or  some  superior  jurisdiction  in  the 
premises."  Buck  v.  Colhath,  3  Wall.  341,  18  L. 
ed.  260.  Decided  cases  asserting  that  principle 
and  enforcing  it  are  very  numerous  in  the  re- 
ported decisions  of  this  court,  and  also  in  the 
reported  decisions  of  other  courts  of  the  highest 
respectability.  Hagan  v.  Lucas,  10  Pet.  400; 
Taylor  v.  Carry t,  20  How.  594,  16  L.  ed.  1031 ; 
Freeman  v.  Howe,  24  How.  450,  16  L.  ed.  749; 
Payne  v.  Drewe,  4  East,  523;  Peck  v.  Jenness, 
7  How.  612;  Evelyn  v.  Leicis,  3  Hare,  472;  Noe 
v.  Gibson,  7  Paige.  513;  Russell  v.  East  Ang,  R. 
Co.  3  Mc.N.  &  G.  104. 

*Remarks  to  show  that  the  suit  in  the  [*738 
state  court  was  pending  and  undisposed  of  when 
the  bill  was  filed  in  the  circuit  court  are  unnec- 
essary, as  the  fact  is  admitted;  and  in  view  of 
that  fact  I  am-  of  the  opinion  that  the  circuit 
court  had  no  jurisdiction  of  the  case. 

Being  of  the  opinion  that  the  case  ought  to 
be  reversed  and  dismissed  for  the  want  of  juris- 
diction, 1  do  not  think  it  necessary  or  proper  to 
express  any  opinion  upon  the  merits  of  the  case. 
I  am  authorized  to  say  that  Mr.  Justice  DaTis 
concurs  in  this  dissent. 


BALIE  PEYTON,  Appt,, 

V. 

G.  HEINEKIN  et  al. 

Deeds  referred  to  in  description  are  evidence  in 
aid  of  Ihe  description — interest  allowed  by 
law  at  the  place  of  performance  of  a  contract 
if  taken,  is  not  usury — judicial  sale  may  be 
upon  credit — money  paid  for  insurance  a 
proper  charge  by  a  factor — where  appeal  is 
taken  for  delay,  ten  per  cent  do/mages  al- 
Uyioed. 

1.  Where  deeds  are  referred  to  as  parts  of  the 
description  in  a  deed  of  trust,  they  may  be  used 
in  aid  of  the  description,  if  it  is  defective. 

2.  Where  commlssioD  merchants  In  the  city  of 
New  York  agreed  to  advance  money  to  defendant, 
to  be  reimbursed  with  interest  from  the  proceeds 
of  flour  sent  to  them  by  him,  the  advances  to  be 

Note. — Oonflioi  of  laws  ns  to  interest  and  usury 
— see  note^  62  L.  B.  A.  33. 

679 


SuPBEME  Court  of  the  United  States. 


Dec.  Tewt, 


made  to  New  York  and  to  be  repaid  there,  that 
state  was  the  place  of  performance,  and  It  was 
legitimate  to  fix  the  rate  of  interest  there  allowed 
by  law. 

3.  A  sale  under  a  deed  of  trust  may  be  ordered 
to  be  upon  credit. 

4.  Charge  for  money  paid  by  the  commission  mer- 
chants for  insurance  was  correct.  It  is  the  usage, 
if  not  the  duty,  of  factors,  to  insure  their  princi- 
pal's goods. 

5.  Where  it  is  obvious  that  an  appeal  was  taken 
only  for  delay,  the  judument  will  be  affirmed  with 
interest  and  ten  per  cent  damages. 

[No.  127.] 
Argued  Mar.  5,  ISn.    Decided  Apr,  15,  1872, 
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PPP]AL  from  the  Circuit  Court'  of  the  Unit- 
ed States  for  the  Middle  District  of  Ten- 
nessee. 

This  action  jras  commenced  in  the  court  be- 
low, by  the  appellees,  alleging  that  the  appel- 
lant was  indebted  to  them  under  the  following 
contract:  "For  the  consideration  of  five  dol- 
lars to  me  in  hand  paid,  and  the  other  consid- 
erations hereinafter  mentioned  I  have  bar- 
gained, sold,  and  hereby  transfer  and  convey  to 
William  E.  Milton,  as  trustee,  the  following  de- 
scribed real  estate,  with  all  the  houses,  improve- 
ments, machinery,  and  fixtures  on  the  same, 
consisting  of  a  steam  and  water  flouring  mill, 
and  houses  for  the  miller,  lying  in  Sumner 
county,  Tennessee,  on  West  station.  Camp 
creek,  oii  the  Nashville  &  Gallatin  turnpike, 
about  four  and  one  half  miles  west  of  the  town 
of  Gallatin,  consisting  of  three  and  three 
fourths  acres  of  groiuid  on  which  the  millhouse 
stands ;  the  boundaries  of  which  are  set  forth  in 
the  deed  from  R.  A.  Chapman  to  me,  and 
registered  at  Gallatin,  August  15,  1861,  and 
one  acre  on  which  the  miller's  house  stands  con- 
veyed to  me  by  John  F.  Cage  and  registered  at 
Gallatin  about  the  same  time.  The  considera- 
tions and  purposes  of  this  conveyance  are  as  fol- 
lows: G.  Heinekin  &  Palmore,  commission 
merchants  of  the  city  and  state  of  New  York, 
from  time  to  time  as  required,  agree  to  advance 
in  cash  $10,000  or  more  if  mutually  agreed 
upon,  for  the  purpose  of  purchasing  wheat  to 
be  ground  at  my  said  mill,  and  I  am  desirous  of 
securing  them  in  the  payment  of  said  advances ; 
the  wheat  so  purchased  to  be  ground  and  the 
flour  to  be  shipped  to  the  said  firm  in  New 
York,  according  to  the  directions  of  the  said 
trustee,  as  fast  as  practicable,  by  the  car  load 
or  otherwise,  and  to  account  to  me  for  the  net 
proceeds  thereof.  It  is  further  agreed  that 
the  said  firm  of  G.  Heinekin  &  Palmore  shall 
have  the  exclusive  sale  of  all  the  flour  ground 
at  my  mill,  the  produce  of  wheat  purchased 
v;ith  their  advances,  except  such  sales  as  I  may 
make  at  retail  at  the  mill.  It  is  further  agreed 
that  G.  Heinekin  and  Palmore  are  to  receive  the 
legal  interest  of  the  state  of  New  York  for  ad- 
vances, and  2y2  per  cent  commission  on  sales. 
It  is  further  agreed  that  the  money  arising 
from  the  sales  of  the  flour,  less  the  interest  and 
commissions,  etc.,  is  to  be  paid  over  and  ap- 
plied to  my  credit,  from  time  to  time,  as  sales 
take  place.  If  I  shall  comply  with  the  terms 
and  conditions  above  mentioned,  and  pay  to  the 
aaid  G.  Heinekin  &  Palmore  the  principal  and 
interest  on  the  advances  made  by  them  as  afore- 
said, when  called  on  so  to  do,  then  this  obli- 
gation fx>  be  void,  but  on' default  thereof,  Wra. 
E.  Milton,  the  trustee  aforesaid,  shall  advertise 
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and  sell  the  property  above  mentioned,  for  cash, 
upon  giving  twenty  days'  notice,  at  the  court- 
house door  in  the  towTi  of  Gallatin,  and  after 
deducting  the  expenses  of  his  trust,  the  bal- 
ance is  to  be  paid  to  the  said  G.  Heinekin  & 
Palmore,  or  a  sufficiency  to  discharge  all  my 
liability  to  them.  The  said  trustee  is  em- 
powered to  make  to  the  purchaser  of  said  prop- 
erty a  deed,  with  convenant  of  warranty  as  full 
as  T  myself  could  do. 

Signed,  sealed,  and  delivered  at  Gallatin,  July 
11,  1868. 

Balie  Peyton.   (Seal.) 
G.  Heinekin  &  Palmore.   (Seal.) 

Per  Wm.  E.  Milton,  Agt." 

The  complainants,  now  appellees,  alleged  that 
there  was  due  them  $10,034.05,  with  interest 
from  Dec.  1,  18G8,  at  seven  per  cent.  They 
further  allege  that  Peyton  had  refused  to  pay 
the  same,  on  the  ground  that  the  account  was 
not  correct.  They,  therefore,  thought  it  "to  Iw 
just  to  him  and  proper,  to  come  into  a  court  of 
equity  and  ask  that  an  account  be  taken  and 
that  its  exact  amount  be  ascertained  previous 
to  the  sale  of  said  property,  instead  of  giving 
twenty  days'  notice  and  selling  as  authorized 
by  the  contract." 

The  defendant  answered,  admitting  the  con- 
tract, but  alleging  that  the  amount  of  his  in- 
debtedness was  less  than  stated  by  the  com- 
plainant. Tlie  court  referred  it  to  a  commis- 
sioner, to  take  and  state  the  account  between 
the  parties.  The  commissioner  reported  the 
amount  due  Nov.  15,  1869,  to  be  $7,743.43. 
He  afterwards,  however,  filed  another  report, 
as  a  substitute  for  the  former  report,  in  which 
he  found  the  amount  to  be  $7,122.18. 

Both  parties  .filed  numerous  exceptions  to  the 
report.  An  exception  of  the  complainants,  al- 
lowed by  the  court,  was: 

"The  commissioner  allows  a  discount  of  $40 
on  the  draft  for  $4,000,  wroni?fully." 

This  draft  was  dra^vn  on  the  complainants 
by  their  agent  in  Tennessee,  payable  at  thirty 
days  in  New  York.  It  was  discounted,  and  the 
defendant  realized  $3,960.  It  was  paid  by  the 
complainants  at  maturity,  and  they  claimed 
they  were  entitled  to  credit  for  the  full  sum 
from  the  date  of  payment.  The  second  and 
third  exceptions  of  the  defendant,  disallowed  by 
the  court,  were  as  follows: 

"Second.  The  commissioner  has  allowed  com- 
plainants $98.48  inland  insurance,  on  the  flour 
shipped  to  New  York.  There  is  no  proof  that 
it  was  ever  paid  and  if  it  was,  it  was  wholly 
unnecessary,  as  the  conmion  carrier  insurance 
was  sufticient. 

Third.  Complainants  are  allowed  fire  insur- 
ance to  the  amount  of  $37.33.  That,  also,  was 
unnece'^sary,  for  the  reason  stated  above." 

The  final  decree  of  the  court  below  contained 
the  following: 

It  is  now.  therefore,  ordered,  adjudged  and 
decreed  by  the  court,  that  the  complainants,  G. 
Heinekin  &  Palmore,  recover  of  and  from  the 
defendant  the  sum  of  $6,4<52.26,  with  interest 
from  Feb.  11,  1870;  and  unless  the  same  is  paid 
to  the  said  complainants  by  July  1,  1870,  the 
clerk  of  this  court  is  ordered  to  sell  at  public 
sale  the  real  estate  mentioned  in  the  bill  and 
former  decree  of  this  court,  being  three  and 
three  fourths  acres  of  land  in  Sumner  county, 
state  of  Tennessee,  and  situated  on  the  Gallatm 
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turnpike  road,  about  four  and  one  lialf  miles 
weet  of  the  town  of  Gallatin,  with  all  the 
houses,  improvements,  and  fixtures  thereon,  and 
also  the  one  acre  of  ground  on  which  the  miller's 
house  stands,  after  he  had  advertised  the  same, 
according  to  law  and  the  practice  of  this  court, 
for  twenty  days.  And,  upon  the  application  of 
complainants,  he  is  ordered  to  sell  said  property 
upon  a  credit  of  six,  twelve  and  eighteen 
months,  free  from  the  equity  of  redemption  or 
right  of  repurchase,  taking  three  notes  therefor 
in  equal  araoimts,  each  with  good  perscmal  se- 
curity, and  reserving  a  lien,  until  the  same  are 
paid,  upon  said  property;  and  when  collected, 
ne  will  pay  over  tne  money  to  the  said  G.  Heine- 
kin  &  Pahnore,  or  their  solicitors,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  this  de- 
cree, including  the  costs,  it  being  the  intention 
of  the  court  to  charge  the  defendant  with  the 
payment  of  the  costs." 

The  defendant  thereupon  appealed  to  this 
court. 

Messrs,  Henry  Cooper,  Balie  Peyton,  in 
person,  and  C.  Cushitig  for  the  appellant. 

Mr.  Conway  Robinion  for  tne  appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

There  is  no  merit  in  any  of  the  exceptions 
which  have  been  taken  to  this  decree.  The  con- 
tract, which  was  a  deed  of  trust  to  secure  the 
repayment  of  future  advances,  defined  with  suf- 
ficient certaiuty  the  property  conveyed,  and 
tiiere  could  have  been  no  difficulty  in  identify- 
ing it  even  without  reference  to  the  deeds  of  the 
grantor.  These  deeds  were,  however,  referred 
to  as  parts  of  the  description,  and  they  may, 
therefore,  be-  called  in  aid  of  the  description,  if 
it  ,could  be  held  defective.  But  no  such  defense 
was  set  up  in  the  court  below.  It  was  not  there 
pretended  that  the  contract  was  void,  either  for 
uncertainty  of  description,  nor  for  any  other 
reason. 

Nor  is  there  any  validity  in  the  objection 
that  the  contract  was  usurious.  The  complain- 
ants were  commission  merchants  in  the  city  of 
New  York,  who  agreed  to  advance  mcmey  to  the 
defendant,  from  time  to  time.  To  reimburse 
them  for  such  advances,  the  defendant  under- 
took to  send  Hour  to  them  in  New  York,  which 
they  agreed  to  sell  and  after  deducting  com- 
missions and  legal  interest  according  to  the 
New  York  rate,  to  credit  him  with  the  balance.. 
Thus  the  advances  were  to  be  made  in  New 
York,  and  they  were  to  be  repaid  there.  That 
state  was  the  place  of  performance,  and  hence 
it  was  legitimate  to  fix  the  rate  of  interest  there 
allowed  by  law. 

There  is  no  error  in  the  decree  directing  a 
sale.  It  is  sufilciently  specific,  and  the  defend- 
ant cannot  complain  that  the  sale  was  ordered 
to  be  upon  credit,  when  it  might  have  been  de- 
creed to  be  for  cash. 

The  exceptions  to  the  report  of  the  master  re- 
quire only  slight  notice.  They  are  very  trivial. 
The  credit  of  $40  discount  on  the  draft  of 
August  24  was  properly  disallowed.  The  draft 
was  paid  by  the  complainants  in  full  when  it 
fell  aue,  and  the  defendant  is  charged  with 
interest  only  from  the  time  of  payment. 

The  charge  of  money  paid  by  the  complain- 
ants for  insurance  was  correct.  They  were  fao- 
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tors,  and  it  was  their  duty  to  protect  the  flour 
with  the  same  care  as  that  which  a  prudent 
man  would  extend  to  his  own.  It  is  a  recog- 
nized usage,  if  not  the  duty,  of  factors,  to  in- 
sure  their  principal's  goods.  Sm.  Mer.  Law, 
124,  125. 

The  calculation  of  interest  by  the  master  WM 
only  too  favorable  for  the  defendant. 

This  disposes  of  the  case.  It  is  very  obvious 
to  us  that  this  appeal  was  taken  only  for  the 
pui'pose  of  delay. 

/*  is  therefore^  <iffirmed,  tcith  interest  and  im 
per  cent  damages. 


•  •UNITED  STATES,  Appt.,      [•254 

V, 

AMHERST  H.  WILDER. 

(See  S.  C.  18  Wall.  254-257.) 

Statute  of  limitations — payment,  when  no  ao- 

knotoledgmont, 

*  1.  The  statute  of  limitations  is  entitled  to  the 
same  respect  as  other  statutes,  and  should  not  be 
explained  away. 

2.  A  payment  in  full  of  an  admitted  contract 
cannot  be  converted  into  an  acknowledgment  of  one 
which  was  denied. 

[No.  154.] 
Submitted  Mar.  26, 1872.  Decided  Apr.  22, 1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr,  C»  H.  Hill,  Asst.  Atty.  Oen.,  for  appel- 
lant: 

The  findings  of  the  court  of  claims,  in  respect 
to  the  payment  made  in  Oct.,  1863,  may  be 
slightly  ambiguous;  but,  from  the  opinion  of 
the  court  of  claims  in  this  case,  it  shows  that 
the  payment  was  meuAe  by  the  quartermaster's 
department,  under  the  assumption  that  the  old 
contract  was  still  in  force,  tiod  did  not  recog- 
nize the  new  contract. 

Wilder  v.  U.  S,  5  Ct.  of  CI.  462,  466. 

Such  is  the  real  meaning  of  the  findings. 

It  m^  well  be  questioned  whether  any  officer 
of  the  United  States  is  authorized  by  making 
payment  in  behalf  of  the  United  States,  to  ac- 
knowledge that  a  debt  is  due  so  as  to  take  it  out 
of  the  sUttute  of  limitations  of  Mar.  3,  1863. 

But,  however  that  may  be,  it  is  perfectly  ap- 
parent that  the  payment  in  this  case  did  not  ac- 
knowledge  that  the  amount  for  which  the  suit 
was  brought  was  due  from  the  United  States, 
and  that,  consequently,  no  promise  to  pay  the 
residue  claimed  can  be  implied  from  the  pay- 
ment previously  made,  and,  therefore,  accoraing 
to  all  the  authorities  the  case  is  not  taken  out 
of  the  statute. 

Clementson  v.  Williams,  8  Cranch,  72;  Wet- 
zell  V.  Bussard,  11  Wheat.  310;  Bell  v.  Morri- 
son, 1  Pet.  352;  Moore  v.  Bk.  6  Pet.  86;  Tippets 
V.  Heane,  4  Tyrw.  772 ;  Waugh  v.  Cope,  6  Mees. 
&  W.  824. 

Messrs.  Sanborn  and  King,  for  appellee: 

Payment  of  a  part  of  a  claim  raises,  by  im- 
plication of  law,  a  new  promise  to  pay  the  bal- 
ance due,  and  the  statute  of  limitations  com- 
mences to  run  anew  from  the  time  of  such  pay- 
ment; and  the  fact  that  the  debtor  thereafter 
refused  to  pay  the  balance  of  the  claim  which 
was  admitted  at  the  time  of  such  payment,  can- 
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not  affect  this  implied  promise.    Pars.  Cont.  73, 
79,  inclusive,  and  authorities  cited. 

Under  the  rules  of  the  court  of  claims  when 
this  action 'was  brought,  the  claimant  was  com- 
pelled to  show  that  application  for  the  allow- 
ance of  his  claim  had  been  made  to  the  proper 
executive  department,  and  without  success,  and 
its  decision  thereon. 

The  statute  of  limitations  runs  against  the 
remedy  only;  hence  it  does  not  run  while  there 
is  no  remedy  in  court. 

A  diiTerent  construction  tmder  this  rule 
would  place  it  in  the  power  of  an  executive  de- 
partment to  bar  all  claims  cognizable  by  the 
court  of  claims,  by  simply  refusing  to  act  for 
six  years. 

Webster  v.  Cooper,  14  How.  488;  Richardson 
V.  Curtis,  3  Blatchf.  385. 

The  statute  of  limitations  is  no  longer  treated 
as  a  statute  of  presumption  but  a  statute  of  re- 
pose. The  memory  of  man  is  uncertain.  The 
good  order  and  quiet  of  communities  is  of  para- 
mount importance,  and  the  statute  of  limita^ 
tions  at  the  same  time  guards  against  the  weak- 
ness and  imcertainty  of  the  memory,  and  in- 
duces more  order  and  quiet  in  political  com- 
munities, and  more  vigilance  on  the  part  of 
creditors  and  claimants,  and  will  be  considered 
with  favor  and  construed  with  ordinary  liberal- 
ity by  the  courts.  But  where  the  debtor  has, 
within  six  years,  paid  a  portion  of  the  claim,  or 
made  a  new  promise  to  pay,  the  statute  will 
commence  to  run  anew  from  such  payment  or 
promise. 

In  the  case  at  bar,  payment  of  a  part  of  the 
appellee's  claim  was  made  within  six  years 
from  the  time  the  action  was  brought,  and 
promises  made  by  the  defendant's  agent  respect- 
ing the  unpaid  balance;  and  hence,  the  claim  is 
not  barred  by  the  statute.  There  has  not  been 
six  years  of  repose. 

Spring  v.  Gray,  5  Mas.  523;  3  Pars.  Cont.  66; 
Ang.  Lim.  14,  15. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

On  the  23d  of  May,  1861,  the  firm  of  Burbank 
&  Co.  contracted  with  Major  McKinstry,  a 
United  States  quartermaster,  to  furnish  trans- 
portation for  all  public  stores  from  St.  Paul, 
Minn,  to  Fort  Abercrombie,  Dakota  territory, 
at  the  rate  of  $2.90  per  hundred  pounds.  The 
contract  specified  no  period  of  duration,  but  the 
parties  acted  under  and  in  pursuance  of  its 
terms,  until  the  18th  of  July,  1863.  On  that 
day  Captain  Carling,  an  assistant  quarter- 
master in  charge  of  the  department  at  St.  Paul, 
being  obliged  to  send  forward  quartermaster 
and  commissary  stores  to  Fort  Abercrombie  in 
a  military  exigency,  notified  Burbank  &  Co.  to 
receive  and  transport  them  imder  the  contract 
referred  to;  but  Burbank  &  Co.  declined  to  re- 
ceive and  transport  the  goods  under  that  con- 
tract, and  refused  to  acknowledge  its  force  and 
validity.  Carling,  being  unable  to  obtain 
transportation  from  other  parties,  thereupon 
entered  into  a  verbal  agreement  with  them  that 
they  should  transport  such  supplies  and  should 
receive  for  such  services  whatever  price  the 
same  might  be  reasonably  worth;  which  they 
did.  Carling  fixed  the  value  thereof  at  $4.50 
per  hundred  pounds,  but  the  quartermaster's 
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department  refused  to  allow  or  pay  to  Burbank 
&  Co.  any  greater  price  than  $2.90  per  one 
hundred  pounds,  for  the  alleged  reason  that  the 
obligations  of  the  original  contract  had  not 
been  terminated  by  reasonable  notice,  and  that 
the  services  could  justly  and  legally  be  deemed 
to  have  been  rendered  thereunder,  and  at  the 
agreed  rate  of  compensation. 

The  services  were  performed  and  completed 
on  the  31st  of  July,  1863. 

♦On  the  1st  of  October,  1863,  Burbank  [*255 
&  Co.  were  paid  by  the  quartermaster  $6,393.72 
being  a  payment  at  the  rate  of  $2.90  per  hun- 
dred pounds,  and  leaving  unpaid  $3,516.21; 
which  "the  defendan)^  then  and  there  refused 
to  pay,  and  still  remains  unpaid." 

The  petition  was  filed  in  the  court  of  claims 
on  the  26th  of  August,  1869,  being  more  than 
six  years  from  the  time  the  services  were  per- 
formed, and  less  than  six  years  from  the  time 
of  payment. 

Upon  these  facts  the  court  of  claims  decided: 

1.  That  the  claimants  had  a  good  and  valid 
cause  of  action  upon  the  parol  agreement. 

2.  That  the  claimants  are  not  barred  from 
maintaining  this  suit  upon  the  facts  set  forth 
in  the  second  finding,  under  and  within  the  true 
intent  of  the  meaning  of  the  act  of  March  3, 
^863,  re-organizing  the  court  of  claims,  "and 
which  declares  that  every  claim  against  the 
United  States  shall  be  forever  barred,  unless  the 
petition  setting  forth  the  statement  of  the  claim 
be  filed  in  the  court  .  .  .  within  six  years 
after  the  claim-  first  accrued."  12  Stat,  at  L. 
765. 

The  United  States  appeal,  and  allege  as  error 
that  the  cause  was  barred  by  the  statute  of 
limitations,  and  that  the  court  of  claims  should 
have  so  held. 

We  think  the  court  of  claims  erred  in  decid- 
ing that  the  claimant  was  not  barred  by  the 
provision  in  the  act  reorganizing  that  court. 
The  claim  accrued  on  the  31st  of  July,  1863,  be- 
cause the  services  were  rendered  at  that  time. 
The  petition  was  not  filed  imtil  six  years  after- 
wards. The  claim  was,  therefore,  barred  by 
the  statute,  unless,  in  some  way,  taken  out  of 
it.  It  is  insisted  that  this  has  been  done  by 
a  payment  of  a  portion  of  the  demand  within 
the  six  years,  and  this  presents  the  only  ques- 
tion for  consideration. 

This  court  has  not  adopted  the  rule  of  decis- 
ion made  at  *one  time  in  England  [•256 
{Truema/n  v.  Fenton,  C<ywp.  548;  Quant ock  v. 
England,  5  Burr.  2628;  Tea  v.  Fouraker,  2 
Burr.  1099)  and  to  some  extent  in  this  country, 
under  which,  by  a  constructive  equity,  judicial 
refinements  came  near  to  abolish  the  statute 
altogether.  On  the  contrary,  following  the  de- 
cisions of  the  English  courts  (Dxckson  v. 
Thompson,  2  Show.  126;  Andrews  v.  Brovon, 
Prec.  Ch.  385;  Williams  v.  Qun,  Fort.  177; 
Bland  v.  Haselrig,  2  Vent.  152;  and  Benyon  v. 
Evelyn,  A.  D.  1664,  Sr.  Orlando  Bridgman's 
Judgments,  all  referred  to  in  Ang.  Lim.  pp.  18, 
212,  5th  ed.  1869)  made  more  immediately  after 
the  passage  of  the  statute  of  James  I.,  we  have 
sought  to  give  to  it  full  effect.  In  1814,  Mar- 
shall, Ch.  J.  delivering  the  judgment  of  this 
court,  declared  {Clemcntson  v.  Williams,  8 
Cranch,  72 )  that  the  statute  of  limitations  was 
entitled  to  the  same  respect  as  other  statutes, 
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and  should  not  be  explained  away.  The  same 
doctrine  has  been  asserted  in  subsequent  de- 
cisions. Bell  V.  Morrison,  1  Pet.  351 ;  McCluny 
y.  Sillinian,  3  Pet.  270. 

It  results  from  these  cases  that  a  promise  to 
pay  cannot  be  inferred  from  the  mere  fact  of 
payment  of  part  of  a  debt,  there  being  nothing 
to  raise  a  presumption  that  it  was  a  payment 
on  account  of  this  debt.  The  principle  on 
which  part  payment  takes  a  case  out  of  the 
statute  is,  that  the  party  paying  intended  by  it 
to  acknowledge  and  admit  the  greater  debt  to 
be  due.  If  it  was  not  in  the  mind  of  the 
debtor  to  do  this,  then  the  statute,  having  be- 
gun to  run,  will  not  be  stopped  by  reason  of 
such  payment.  It  is  too  plain  for  controversy 
that  the  payment  in  question  was  not  intended 
as  an  adcnowledgment  of  the  demand  sued  for. 
Instead  of  being  applicable  to  an  admitted  debt, 
it  was  in  denial  of  the  right  to  further  payment. 
The  sum  paid  was  the  exact  amount  due  under 
the  written  agreement,  and  was  in  discharge  of 
the  obligation  imposed  by  it.  That  agreement 
was  acknowledged,  while  the  verbal  arrange- 
ment made  by  the  assistant  quartermaster  was 
repudiated.  It  is  difficult  to  see  how  a  pay- 
ment in  full  of  an  admitted  contract  can  be  con- 
verted into  an  acknowledgment  of  one  which 
was  denied. 

267*]  *The  case  of  the  claimant  is,  in  some  of 
its  aspects,  worthy  of  consideration,  but  as  it 
was  not  tiled  in  the  court  of  claims  until  barred 
by  the  statute.,  we  are  not  at  liberty  to  discuss 
its  merits. 

The  judgtnenl  of  the  Court  of  Claims  is  re- 
versed^ and  the  cause  is  remanded  to  that  court, 
with  directions  to  dismiss  the  petition. 


THADDEUS  WILLIAMS,  Plff.  in  Err,, 

V, 

ANNA  T.  E.  KIRTLAND. 

(See  S.  C.  13  Wall.  306-311.) 

Minnesota  tax  deed  not  conclusive  evidence  of 
title-^proof  of  performance  of  the  require- 
ments of  law — state  construction  of  state  law 
binding  on  Federal  courts, 

•1.  A  tax  deed  executed  by  a  county  auditor  un- 
der a  statute  of  Minnesota  of  1866,  declaring  that 
where  the  lauds  sold  for  taxes  were  not  redeemed 
within  the  time  allowed  by  law,  such  deeds  should 
be  prima  facie  evidence  of  a  good  and  valid  title 
in  the  grantee,  his  heirs  and  assigns,  did  not  dis- 
pense with  the  performance  of  ail  the  requirements 
prescribed  by  law  for  the  sale  of  the  lands.  It 
only  shifted  the  burden  of  proof  of  such  perform- 
ance from  the  party  claiming  under  the  deed,  to 
the  part/  attacking  it. 

2.  The  construc6on  of  a  state  law  upon  a  ques- 
tion affecting  the  titles  to  real  property  in  the 
state  by  its  highest  court,  is  binding  upon  the 
Federal  court. 

[No.  161.] 

Argued  Apr,  9,  1872,     Decided  Apr,  22,  1872. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 


I 


^Headnotes  by  Mr.  Justice  Field. 

Note. — LecD  loci  rei  sitte  govema  titles  to  lands 
by  deed  or  devise — see  note  to  Clark  v.  Graham,  5 
L.  ed.  U.  S.  334  :  note  to  Elmendorf  v.  Taylor,  6 
L.  ed.  U.  S.  289 ;  note  to  Darbey  v.  Mayer,  6  L. 
ed.  U.  S.  367 ;  and  note  to  Jackson  ▼.  Chew,  6  L. 
ed.  U.  S.  583. 
13  Wall. 


The  defendant  in  error,  claiming  under  a  tax 
tifele,  brought  ejectment  in  the  court  below,  to 
obtain  possession  of  certain  premises  situated 
in  the  city  of  St.  Paul  and  state  of  Minnesota. 

On  the  trial,  the  tax  deed  was  introduced  in 
evidence  against  objection,  to  establish  the 
plaintiff's  title,  and  was  held  to  have  that  effect 
by  the  court  below.  A  bill  of  exceptions  was 
tendered  and  allowed. 

A  second  trial  was  had,  the  same  deed  offered,^ 
the  same  ruling  nuide,  with  like  results. 

On  this  trial,  however,  the  defendant  offered 
to  prove  that  the  tax  deed  was  invalid  by 
reasons  of  defects  in  the  proceedings  of  the  tax- 
ing officers.  The  court  below  rejected  this 
evidence,  on  the  ground  that,  by  the  act  of  1562 
of  the  legislature  of  Minnesota,  such  deed  could 
not  be  attacked  except  in  an  action  brought  for 
that  purpose  and  commenced  within  the  time 
limited  by  that  statute. 

Judpnent  was,  therefore,  rendered  for  the 
plaintiff,  a  second  bill  of  exceptions  made  and 
settled,  and  the  case  is  brought  here  for  review 
by  writ  of  error. 

The  case  further  appears  in  the  opinion. 

Messrs.  John  B.  Brtshin  and  E.  C.  Palmer, 
for  plaintiff  in  error: 

It  was  not  shown  that  the  premises  in  con- 
troversy were  lands  which  have  been  sold  for 
the  taxes  of  1859  and  previous  years,  prior  to 
March  11,  1862  (act  1862,  p.  35,  §  1)  ;  nor  that 
said  premises  remained  unredeemed  (m  the  first 
day  of  Nov.  1862.    Act  1862,  §  2. 

The  plaintiff  below  did  not  show  that  the 
land  sold  had  not  been  redeemed  when  the  tax 
deed  was  executed  and  delivered.  It  is  only 
a  deed  "so  made;"  that  is  to  say,  when  the  land 
has  not  been  redeemed,  which  is  declared  prima 
facie  evidence  of  title. 

Gk*n.  Stat,  of  Minn.  ch.  11,  §§  39,  40;  Laws 
of  1860,  ch.  2,  §§  29,  30;  Oreve  v.  Coffin,  14 
Minn.  345. 

The  tax  deed  issued  under  the  act  of  1862 
could  only  vest  in  the  grantee  therein  an  abso- 
lute title,  in  cases  where  the  tax  returned  "de- 
linquent" had  not  been  actually  paid.  There- 
fore, the  plaintiff  below  was  bound  to  show  that 
the  tax  had  not  been  paid,  before  the  tax  deed 
could  support  the  declaration.  This  was  not 
done,  and  said  deed  was  incompetent  for  any 
purpose.  Act  1862,  §  5;  Greve  v.  Coffin,  14 
Minn.  345. 

The  court  erred  in  not  permitting  the  defend- 
ant below  to  show  that  the  provisions  of  law 
relating  to  notice  of  tax  sales  had  not  been  com- 
plied with. 

1.  The  action  was  commenced  within  one 
year  after  the  tax  deed  was  recorded,  and  rested 
for  support  solely  upon  that  deed.  Hazell  ▼. 
Shelby,  11  111.  9;  Bedell  v.  Jenney,  4  Gilm.  207.- 

2.  Tlie  limitation  clause  in  §  7  of  the  act  of 
1862,  as  applied  to  actions  of  ejectment,  is  un- 
constitutional and  void.  Baker  v.  Kelly,  11 
Minn.  480. 

Messrs.  Ira  D.  Warren,  Lorenzo  Allis,  and 
Gilfillan  Williams  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment,  for  the  pos- 
session of  certain  real  property  situated  in  the 
city  of  St.  Paul,  in  the  state  of  Minnesota.  The 
plaintiffs  claimed  the  premises   under   a  deed 
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executed  by  the  auditor  of  Ramsey  county  of 
that  state,  upon  a  sale  for  unpaid  taxes. 

The  statute  of  Minnesota  of  March  11,  1862, 
under  which  the  sale  was  made,  provided  that 
certain  lands  sold  for  taxes  of  the  year  1859, 
and  of  previous  years,  and  the  lands  upon  which 
delinquent  taxes  were  due  on  the  peissage  of  the 
act,  to  any  city  or  state,  might  be  redeemed  by 
payment  of  the  amount  of  the  taxes,  with  inter- 
.est  and  costs,  on  or  before  November  1,  1862; 
that  if  any  such  lands'  remained  unredeemed,  or 
such  delinquent  taxes  on  land  remained  u^aid 
at  the  time,  the  lands  should  become  forfeited 
to  the  state,  and  that  thereupon  it  should  be  the 
duty  of  the  county  auditor  to  advertise  the 
property  for  sale,  stating  that  such  lands 
woiud  be  sold  as  forfeited  to  the  state  under 
the  provisions  of  the  act,   and   the  time   and 

Slace  of  sale,  which  time  should  be  the  second 
[onday  in  January,  1863. 
The  statute  also  contained  provisions  requir- 
ing publication  of  notices  of  the  sale,  prescrib- 
ing the  manner  in  which  the  sale  should  be  con- 
ducted, for  the  issue  of  certificates  of  sale  to 
the  purchaser,  and  upon  the  return  of  the 
oertificate,  for  the  execution  and  delivery  to 
him  or  his  assignee  of  a  deed  in  fee  simple  for 
the  premises,  which  should  recite  the  sale  and 
the  fact  that  the  property  was  unredeemed. 
.And  the  statute  declared  that  the  deed  thus 
executed  should  vest  in  the  grantee  an  abso- 
lute title,  both  at  law  and  in  equity,  except 
wh'^re  the  tax  returned  delinquent  was  actually 
paid. 

We  agree  with  counsel  that  this  last  provi- 
sion only  declared  the  eflfect  of  a  deed  such  as  the 
statute  contemplated,  and  did  not  dispense  with 
proof  of  compliance  with  the  prelimina.ry  re- 
quirements of  the  act.  The  officer,  in  making 
the  sale  and  executing  the  deed,  acted  under 
a  special  power,  and,  as  in  all  such 
309*]  *ca8es,  was  bound  to  keep  strictly  with- 
'  in  the  limits  of  his  authority.  No  attempt  was 
made  by  the  plaintiff  to  show  the  levy  of  any 
tax  upon  the  property,  or  its  nonpayment,  or 
that  any  sale  was  ever  had.  He  relied,  to  sup- 
ply the  want  of  such  proof,  upon  a  provision  of 
the  Statute  of  1866,  declaring  that  where  lands 
sold  for  taxes  were  not  redeemed  within  the 
time  allowed  by  law,  the  deed  executed  by  the 
county  auditor  should  be  prima  facie  evidence 
of  a  good  and  valid  title  in  the  grantee,  his 
heirs  and  assii^s.  Gen.  Stat.  Minn.  1866, 
chap;  11,  §§  139,  140. 

It  is  admitted  that  a  deed  Executed  under 
these  circumstances  would,  if  valid  on  its  face, 
have  dispensed,  in  the  first  instance,  with  prxx>f 
of  the  previous  proceedings,  upon  the  perform- 
ance of  which  a  sale  only  could  be  made.  But 
it  is  contended  that  it  was  essential  to  the  ad- 
mission of  a  tax  deed,  having  of  itself  such  ef- 
fect as  evidence,  that  it  should  appear  that  the 
lands  sold  for  taxes  had  not  been  redeemed 
when  the  deed  was  executed  and  delivered. 
And  it  is  stated  that  this  has  been  expressly  ad- 
judged by  the  supreme  court  of  Minnesota  upon 
the  construction  of  the  provision  of  the  statute 
of  1866  cited  by  the  plaintiff.  Oreve  v.  Coffin, 
14  Minn.  355.  Such  is  undoubtedly  the  case 
and,  had  the  objection  been  taken  when  the 
deed  was  offered,  the  deed  would  not  have  been 
admissible,  in  the  absence  of  such  proof,  to 
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establish  a  title  in  the  plaintiff.  But  the 
plaintiff  is  precluded  from  availing  himself  of 
the  objection  here,  as  it  was  not  urged  in  the 
court  below,  and  is  not  covered  by  any  of  the 
several  objections  presented  by  him. 

It  may  admit  of  much  doubt,  as  also  contend- 
ed bv  counsel,  whether  the  deed  was  not  in- 
valid on  its  face.  The  act  of  1862  declares 
that  notice  of  the  sale  should  be  given  for  the 
second  Monday  of  January,  1863.  The  deed 
shows  that  the  sale  took  place  on  the  11th  of 
February  following,  and  contains  no  recitals  ex- 
plaining the  disregard  of  the  day  designated  by 
the  statute  and  the  selection  of  a  different  day. 

The  act  of  1862  also  provides  for  sale  of  cer- 
tain lands  upon  which  tne  taxes  of  1859  and  of 
preceding  years  were  •unpaid.  The  deed  [*310 
shows  that  the  sale  was  made  for  delinquent 
taxes  not  only  of  these  years,  but  also  of  the 
subsequent  years  of  1860  and  1861 ;  and  counsel 
have  not  called  our  attention  to  any  statute  of 
Minnesota  which  authorizes  a  sale  for  the  taxes 
of  these  years  added  to  the  taxes  of  the  previous 
years. 

But  it  is  not  necessary  to  express  any  opin- 
ion upon  these  objections  imtil  we  have  the  en- 
tire statutes  of  the  state  on  the  subject  of  these 
tax  sales  before  us.  There  is  one  error  in  the 
ruling  of  the  court  below  which  will  require  a 
reversal  of  the  judgment.  Giving  to  the  deed 
full  effect  as  prima  facie  evidence  of  title,  its 
validity  was  open  to  question  by  the  defendant. 
The  statute  does  not  dispense  with  the  perform- 
ance of  all  the  requirements  of  the  law  pre- 
scribed for  the  sale  of  the  land.  It  only  shifts 
the  burden  of  proof  of  such  compliance  from  the 
party  claiming  under  the  deed  to  the  party  at- 
tackmg  it.  The  deed,  itself,  when  admitted, 
creates  under  the  statute  a  presumption  that  all 
essential  preliminary  steps  in  the  assessment 
and  levy  of  the  tax  and  sale  of  the  property 
have  been  complied  with.  This  presumption 
the  defendant  aesired  to  rebut.  He  offered  to 
prove  that  the  notice  of  the  sale  was  insuffi- 
cient, but  the  offer  was  rejected  under  the  ob- 
jection that  the  proof  was  incompetent  and  im- 
material.   In  this  the  court  below  erred. 

Some  criticism  was  made  upon  the  form  of 
the  offer,  that  it  was  not  to  prove  any  particu- 
lar fact,  but  a  conclusion  of  law.  It  would, 
undoubtedly,  have  been  better  for  counsel  to 
have  stated  the  facts  he  desired  to  establish, 
but  no  objection  was  taken  to  the  form  of  the 
offer;  the  objection  was  only  to  the  competency 
and  materiality  of  the  proof;  and  it  would  he 
unjust  to  the  defendant  to  deprive  him  in  this 
court  of  the  benefit  of  his  offer  on  the  grounds 
not  presented  in  the  court  below.  That  court 
evidently  considered  the  right  of  the  defendant 
to  question  the  validity  of  the  deed  as  lost  by 
the  operation  of  the  7th  section  of  the  act  of 
1862,  which  declared:  "That  any  person  or 
persons  having  or  claiming  any  right,  title,  or 
interest  in  or  to  any  land  or  premises  after  a 
sale  under  the  provisions  of  this  act,  adverse  to 
the  title  or  *claim  of  the  purchaser  at  [*311 
any  tax  sale,  his  heirs,  or  assigns,  shall,  within 
one  year  from  the  time  of  the  recording  of  the 
tax  deed  for  such  premises,  commence  an  action 
for  the  purpose  of  testing  the  validity  of  such 
sale,  or  oe  forever  barred  in  the  premises." 

It  is  a  sufficient  answer  to  this  view  of  the 
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operation  of  this  statute,  that  the  supreme 
court  of  Minnesota  has  adjudpfed  that  the  stat- 
ute does  not  apply  to  cases  where  the  owner  of 
the  property  defends  against  a  tax  deed  in  an 
action  of  ejectment;  and  if  it  were  susceptible 
of  such  application  that  the  statute  itself  would 
be  in  conflict  with  the  Constitution  of  the  state. 
Baker  v.  Kellcp,  11  Minn.  480.  This  construc- 
tion of  a  state  law  upon  a  question  affecting  the 
titles  to  real  property  in  the  state  by  its  high- 
est court.  Is  binding  upon  the  Federal  courts. 
The  judgment  reversed^  and  the  cause  re- 
manded for  a  new  trial;  and  it  ia  80  ordered. 


WILIJAM  WHITE,  Sr.,  Plff.  in  Err., 

V. 

JOHN  R.  HART  and  William  D.  Davis. 

(See  S.  C.  18  Wall.  646-654.) 

Georgia  Constitution  void  as  to  contracts  for 
slaves  made  previous  to  its  adoption — recon- 
structed states  never  cut  of  the  Union — 
state  Constitutions  impairing  contracts. 

1.  The  clause  of  the  Constitution  of  Ga.,  of  1868, 
that  no  court  shall  have  jurisdiction  to  try  or 
grlve  judgment  on  or  enforce  any  debt,  the  consid- 
eration of  which  was  a  slave  or  the  hire  thereof.  Is 
void  as  to  debts  contracted  previous  to  Its  adop- 
tion, which  were  valid  when  contracted. 

2.  The  Constitution  of  Ga.  was  not  adopted  un- 
der the  dictation  and  coercion  of  Congress,  and  is 
not  the  act  of  Congress,  rather  than  that  of  the 
state.  ^  ^  ^ 

3.  The  reconstructed  states  have  never  been  out 
of  the  Union. 

4.  A  state  can  no  more  impair  the  obligation  of 
a  contract  by  adopting  a  Constitution  than  by 
passing  a  law. 

[No.  11.] 
Argued  Mar.  7,  1811.    Decided  Apr.  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Georgia. 
The  case  is  stated  by  the  court. 

Messrs.  P.  Pliillips,  Edwin  N.  Broyles, 
Dawson  A.  Walker,  and  Reuben  Arnold,  for 
plaintiff  in  error: 

It  is  not  denied  that  the  state  has  very  ample 
control  of  the  remedies  which  it  affords  to  par- 
ties in  its  courts.  But  it  cannot  under  the  pre- 
tense of  regulating  the  remedy,  impair  the 
right  itself. 

If  the  legislature  of  any  state  were  to  under- 
take to  make  a  law  preventing  the  legal  remedy 
upon  a  contract,  lawfully  made  and  binding  on 
the  party  to  it,  there  is  no  question  that  such 
legislature  would,  by  such  act,  exceed  its  legiti- 
mate powers. 

Call  V.  Hdijger,  8  Mass.  429;  Fletcher  v. 
Peck,  6  Cranch,  135;  Cooley,  Const.  Lim.  362. 

It  would  ill  become  this  court  to  sanction  a 
distinction  between  the  right  and  the  remedy, 
which  would  render  the  provision  of  the  Con- 
stitution illusive  and  nugatory;  mere  words  of 
form,  affording  no  protection  and  producing  no 
practical  result. 

Bronson  v.  Kinaie,  1  How.  317;  McCracken 
T.  Hayward,  2  How.  612. 

That  the  sale  of  slaves  constituted  a  valid 
contract  prior  to  these  constitutional  changes, 
is  not  and  cannot  be  denied. 

Prigg  v.  Pa.  16  Pet.  640;  Jones  v.  Van  Zandt, 
5  How.  231. 

It  is,  therefore,  submitted,  that  it  is  not 
competent  for  a  state,  either  by  law  or  constitu- 
13  Wall. 


tional  provisions,  to  impair  the  obligation  of  a 
contract  which  was  valid  by  the  laws  of  the 
state  when  entered  into. 

Chicago  v.  Sheldon,  9  Wall.  65,  19  L.  ed.  697; 
Puffendorf,  Droit  de  la  Nat.  L.  1,  c.  6,  s.  6. 

The  legislature  cannot  declare  what  the  law 
was,  but  what  it  shall  be.  Ogden  v.  Blackledge, 
2  Cranch,  272. 

Tliere  are  no  reasons  applicable  to  ordinary 
legislation,  which  do  not  on  this  point  apply 
equally  well  to  Constitutions.  Story,  Const,  f 
430 ;  Cooley,  Const.  Lim.  63. 

But  it  has  been  urged  that  this  provision  of 
the  state  Constitution  was  imposed  upon  the 
state  by  Congress  itself,  in  virtue  of  the  power 
of  conquest,  and  is  to  be  sustained  because  the 
prohibition  as  to  impairing  the  obligati<ms  of 
contracts  is  not  a  limit  to  the  powers  of  Con- 
gress, but  to  those  of  the  state  only.  It  is  Con- 
gress, therefore,  it  is  said,  that  has  impaired 
the  obligation  of  the  contract. 

Shorter  v.  Cobb.  39  Ga.  303;  Hardeman  v. 
Downer,  39  Ga.  425. 

By  the  act  of  Mar.  2,  1867,  it  was  provided 
that  military  rule  should  cease  when  the  people 
of  any  of  the  states  lately  in  rebellion  should 
form  a  constitution  in  conformity  with  that  of 
the  United  States,  and  it  shall  have  been  rati- 
fied by  a  majority  of  the  qualified  electors  vot- 
ing, and  approved  by  Congress;  and  when  the 
state  legislature,  elected  under  said  Constitu- 
tion, ratified  the  14th  Amendment,  and  the  said 
article  became  a  part  of  the  Constitution  of  the 
United  States,  the  state  was  to  be  entitled  to 
representation  in  Congress.    14  Stat,  at  L.  429. 

Tlie  bupplemcfntal  act  of  Mar.  23,  1867,  pro- 
vided still  further  for  a  registration  of  voters 
and  the  adoption  by  the  people  through  conven- 
tion of  a  state  Constitution,  and  declares  that 
when  ratified  by  a  majority  of  the  voters,  a  copy 
of  the  said  Constitution  should  be  transmitted 
to  Congress  through  the  Executive,  and  if  it 
should  appear  thax  the  election  had  been  con- 
ducted fairly  and  that  it  truly  represents  the 
voice  of  the  majority  of  the  qualified  electors, 
and  that  it  is  in  conformity  to  the  provisions  of 
the  act  of  Mar.  2,  1867,  and  is  approved  by  Con- 
gress; then  the  state  to  be  declared  entitled  t% 
representation.    16  Stat,  at  L.  4. 

By  the  act  of  June  6,  1868,  it  is  declared  that 
the  several  states  therein  named  having  framed 
Constitutions  of  state  governments  which  are 
republican,  they  shall  be  entitled  and  admitted 
to  representation  as  states  of  the  Union,  when 
they  shall  have  ratified  the  14th  Amendment. 

Under  these  authorities  the  people  of  Georgia 
met  in  convention  and  adopted  the  Constitution 
Mar.  11,  1868,  and  this  was  submitted  to  a  pop- 
ular vote  and  ratified. 

Like  other  constitutions  it  opens  with  a  dec- 
laration that  "we,  the  people  of  Georgia,  in  or- 
der to  form  a  more  perfect  government,  do  or- 
dain and  establish/'  etc. 

On  the  face  of  the  instrument  there  is  an.  ex- 
press declaration  that  it  was  the  free  will  of 
the  people  of  the  state. 

The  reconstruction  acts  do  not  regard 
Georgia  as  a  state  out  of  the  Union,  but  a  state 
within  the  Union,  without  a  legal  state  govern- 
ment. 

it  is  very  evident  that  the  idea  of  rights  ac- 
quired by  the  United  States  by  virtue  of  con- 
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qu(^Bt,  has  no  foundation  in  the  national  legis- 
lation. It  is  certainly  denounced  by  the  de- 
cisions of  this  court.  Texas  v.  White,  7  Wall. 
700,  19  L.  ed.  227. 

The  question  propounded  by  the  Chief  Justice 
in  the  case  cited  is:      "Did   Texas,   in   conse- 
quence of  these  acts,  cease  to  be  a  state  ?    Or,  if 
not,  did  the  state  cease  to  be  a  member  of  the 
Union?" 

In  replying  to  these  questions,  he  says :  ''Not 
only,  therefore,  can  there  be  no  loss  of  separate 
and  independent  autonomy  to  the  states  through 
their  union  under  the  Constitution,  but  it  may 
be  said,  not  imreasonably,  that  the  preservation 
of  the  states  and  the  maintenance  of  their  gov 
ernments  are  as  much  within  the  design  and 
care  of  the  Constitution  as  the  preservation  of 
the  Union,  and  the  maintenance  of  the  national 
government.  The  Constitution  in  all  its  pro- 
visions looks  to  an  indestructible  Union  com- 
posed of  indestructible  states. 

*1t  certainly  follows  that  the  state  did  not 
cease  to  be  a  state,  nor  her  citizens  to  be  citizens 
of  the  United  States.  If  this  were  otherwise, 
the  state  must  have  become  foreign  and  her 
citirens  foreigners.  The  war  must  have  ceased 
to  be  a  war  for  the  suppression  of  rebellion,  and 
have  become  a  war  for  conquest  and  subjuga- 
tion." 

These  acts  of  Congress  were  passed  by  virtue 
of  that  clause  of  the  Constitution  which  guaran- 
tees to  the  states  a  republican  form  of  govern- 
ment. 

Republican  government  can  only  rest  upon 
the  voluntary  action  of  the  people. 

All  that  Congress  required,  all  that  it  could 
require,  was  that  before  these  states  should  be 
entitled  to  renf/wr  their  representation,*  their 
Constitutions  should  be  in  harmony  with  that 
of  the  United  States. 

The  national  will  having  been  expressed  con- 
stitutionally for  the  extinction  of  slavery,  Con- 
gress declared  that  it  would  admit  to  represen- 
tation no  state  which  did  not  by  its  action  con- 
form to  this  declaration.  How  far  this  was 
an  exercise  of  force  invalidating  the  adoption  of 
the  amendment  is  not  now  in  question. 

It  is  sufficient  to  say  that  the  legislation  of 
the  state  which  annuls  these  contracts,  or  what 
is  the  same  thing,  prohibits  all  remedy  thereon 
in  their  courts,  was  never  required  by  any  action 
of  the  national  government,  nor  by  any  consti- 
tutional provision. 

(No  counsel  appeared  for  defendants  in  error.) 

I. 

Mr.  Justice  Suvayne  delivered  the  opinion 
of  the  court: 

This  case  was  brought  before  us  by  a  writ  of 
error  to  the  supreme  court  of  the  state  of 
Georgia. 

The  suit  was  instituted  by  the  plaintiff  in 
error  on  the  10th  of  January,  18(>6,  in  the  su- 
perior court  of  Chattooga  county.  He  declared 
upon  a  promissory  note  made  to  him  by  the  de- 
fendants in  error  for  $1,230,  dated  February  9, 

1859,  and  payable  on  the  1st  of  March,  a.  d., 

1860.  The  defendant  pleaded  in  abatement  that 
"the  consideration  of  the  note  was  a  slave," 
and  that  "  by  the  present  Constitution  of  Geor- 
sia  nitftde  and  adopted  since  the  last  pleadings 
mthis  case,  the  court  is  prohibited  to  take  and 
ttcercise  jurisdiction  or  render  judgment  there- 
in«"    To  tkifl  plea  the  plaintiff  demurred.    The 


court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants.  The  plaintiff  excepted 
and  removed  the  case  to  the  supreme  court  of 
the  state,  where  the  judgment  was  affirmed,  and 
the  plaintiff  tiiereupon  prosecuted  this  writ  of 
error.  The  *Constitution  of  Georgia  [*648 
of  1868,  which  is  still  in  force,  contains  (art.  5, 
§  17,  paragraph  7)  the  following  clause: 

"Provided,  that  no  court  or  officer  shall  have, 
nor  shall  the  general  assembly  give,  jurisdiction 
to  try,  or  give  judgment  on,  or  enforce  any  debt 
the  consideration  of  which  was  a  slave  or  the 
hire  thereof." 

From  the  close  of  the  Rebellion  until  Georgia 
was  restored  to  her  normal  relations  and  func- 
tions in  the  Union,  she  was  governed  under  the 
laws  of  the  United  States  known  as  the  recon- 
struction acts.  Under  these  laws  her  present 
Constitution  was  framed,  adopted,  and  submit- 
ted to  Congress.  Among  the  terms  of  her  re- 
habilitation prescribed  by  the  acts  referred  to 
it  was  made  a  fundamental  condition  that  cer- 
tain designated  parts  of  the  Constitution  so 
submitted  should  "be  null  and  void,  and  that 
the  general  assembly  of  the  state"  should,  "by 
a  solemn  act,  declare  the  assent  of  the  state"  to 
the  required  modification.  15  Stat.  73;  act  of 
June  25,  1868.  The  Constitution  was  modified 
accordingly.  When  submitted  it  contained  the 
proviso  here  under  consideration.  Np  objection 
M^as  made  to  the  proviso,  and  it  has  since  re- 
mained a  part  of  the  instrument.  With  her 
Constitution  thus  modified,  Congress  enacted 
"that  the  state  of  Georgia,  having  complied 
with  the  reconstruction  acts,  and  the  Four- 
teenth and  Fifteenth  Amendments  to  the  Con- 
stitution of  the  United  States  having  been  rati- 
fied in  good  faith  by  a  legal  legislature  of  said 
state,  it  is  hereby  declared  that  the  state  of 
Georgia  is  entitled  to  representation  in  the 
Congress  of  the  United  States."  Act  of  June 
15,  1870,  16  Stat.  363,  364.  Her  representa- 
tives and  senators  were  thereupon  admitted  to 
seats  in  Congress.  This  act  removed  the  last  of 
the  disabilities  and  penalties  which  were  visit- 
ed upon  her  for  her  share  of  the  guilt  of  the 
Rebellion.  The  condonation  by  the  national 
government  thus  became  complete. 

The  judgment  we  are  called  upon  to  review 
is  sought  to  be  maintained  upon  the  following 
grounds : 

♦(1)  That  when  the  Constitution  of  [*649 
1868  was  adopted  Georgia  was  not  a  state  of  the 
Union;  that  she  had  sundered  her  connection 
as  such,  and  was  a  conquered  territory  wholly 
at  the  mercy  of  the  conqueror;  and  that  hence 
the  inhibition  of  the  states  by  the  Constitution 
of  the  United  States  to  pass  any  law  impairing 
the  obligation  of  contracts  had  no  application 
to  her. 

( 2 )  That  her  Constitution  does  not  affect  the 
contract,  but  only  denies  jurisdiction  to  her 
courts  to  enforce  it. 

(3)  That  her  Constitution  was  adopted 
under  the  dictation  and  coercion  of  Congress, 
and  is  the  act  of  Congress,  rather  than  of  the 
state;  and  that,  though  a  state  cannot  pass  a 
law  impairing  the  validity  of  contracts.  Con- 
gress can,  and  that,  for  this  reason  also,  the  in- 
hibition in  the  Constitution  of  the  United  States 
has  no  effect  in  this  case. 

The  third  of  these  propositions  is  clearly  un- 
sound, and  requires  only  a  few  remarks.    Con* 
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gress  authorized  the  state  to  frame  a  new  Con- 
stitution, and  she  elected  to  proceed  within  the 
scope  of  the  authority  conferred.  The  result 
was  submitted  to  Congress  as  a  voluntary  and 
valid  offering,  and  was  so  received  and  so  recog- 
nized in  the  subsequent  action  of  that  body. 
The  state  is  estopped  to  assail  it  upon  such  an 
assumption.  Upon  the  same  grounds  she  might 
deny  the  validity  of  her  ratification  of  the  con- 
stitutional amendments.  The  action  of  Con- 
gress upon  the  subject  cannot  be  inquired  into. 
The  case  is  clearly  one  in  which  the  judicial  is 
bound  to  follow  the  action  of  the  political  de- 
partment of  the  government,  and  is  concluded 
by  it.  Luther  v.  Borden,  7  How.  43,  47,  57; 
Gelston  v.  Hoyt,  3  Wheat.  324;  Williams  v.  The 
Suffolk  /iw.  Co.  13  Pet.  420;  Rose  v.  nimley,  4 
Oranch,  272;  United  States  v.  Palmer,  3  Wheat. 
034.  We  may  add,  that  if  Congress  had  ex- 
pressly dictated  and  expressly  approved  the* 
proviso  in  Question,  such  dictation  and  approval 
would  be  without  effect.  Congress  has  no  power 
to  supersede  the  national  Constitution. 

The  subject  presented  by  the  first  proposition 
has  been  considered  under  some  of  its  aspects 
650*]  several  times  by  this  •court.  We  need 
do  little  more  upon  this  occasion  than  to  re- 
affirm the  views  neretofore  expressed,  and  add 
such  further  remarks  as  are  called  for  by  the 
exigencies  of  the  case  before  us. 

The  national  Constitution  was,  as  its  pream- 
ble recites,  ordained  and  established  by  the  peo- 
ple of  the  United  States.  It  created  not  a  con- 
federacy of  states,  but  a  government  of  individ- 
uals. It  assumed  that  the  government  and  the 
Union  which  it  created,  ana  the  states  which 
were  incorporated  into  the  Union,  would  be  in- 
destructible and  perpetual ;  and  as  far  as  human 
means  could  accomplish  such  a  work,  it  in- 
tended to  make  them  so.  The  government  of 
the.  nation  and  the  government  of  the  states 
are  each  alike  absolute  and  independent  of  each 
other  in  their  respective  spheres  of  action;  but 
the  former  is  as  much  a  part  of  the  government 
of  the  people  of  each  state,  and  as  much  en- 
titled to  their  allegiance  and  obedience  as  their 
own  local  state  governments — "the  Constitution 
of  the  United  Stetes  and  the  laws  made  in  pur- 
suance thereof,"  being  in  all  cases  where  they 
apply,  the  supreme  law  of  the  land.  For  all 
the  purposes  of  the  national  government,  the 
people  of  the  United  States  are  an  integral,  and 
not  a  composite  mass,  and  their  unity  and  iden- 
tity, in  this  view  of  the  subject,  are  not  affected 
by  their  segregation  by  state  lines  for  the  pur- 
poses of  state  government  and  local  administra- 
tion. Considered  in  this  connection,  the  states 
are  organisms  for  the  performance  of  their  ap- 
propriate functions  in  the  vital  system  of  the 
larger  polity,  of  which,  in  this  aspect  of  the 
subject,  they  form  a  part,  and  which  would  per- 
ish if  they  were  all  stricken  from  existence  or 
eeased  to  perform  their  alloted  work.  The  doc- 
trine of  secession  is  a  doctrine  of  treason,  and 
practical  secession  is  practical  treason,  seeking 
to  give  itself  triumph  by  revolutionary  violence. 
The  late  Rebellion  was  without  any  element  of 
right  or  sanction  of  law.  The  duration  and 
magnitude  of  the  War  did  not  change  its  char- 
acter. In'  some  respects  it  was  not  unlike  the 
insurrection  of  a  county  or  other  municipal  sub- 
division of  territory  against  the  state  to  which 
it  belongs.  In  such  cases  the  state  has  inher- 
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ently  *the  right  to  use  all  the  means  [*651 
necessary  to  put  down  the  resistance  to  its  au- 
thority, and  restore  peace,  order,  and  obedience 
to  law.  If  need  be,  it  has  the  right  also  to  call 
on  the  government  of  the  Union  for  the  requisite 
aid  to  that  end.  Whatever  precautionary  or 
penal  measures  the  state  may  take  when  the  in- 
surrection is  suppressed,  the  proposition  would 
be  a  strange  one  to  maintain,  that  while  it 
lasted,  the  county  was  not  a  part  of  the  state, 
and  hence  was  alwolved  from  the  duties,  liabili- 
ties, and  restrictions  which  would  have  been  in- 
cumbent upon  it  if  it  had  remained  in  its  normal 
condition  and  relations.  The  power  exercised 
in  putting  down  the  late  Rebellion  is  given  ex- 
pressly by  the  Constitution  to  Congress.  That 
body  made  the  laws  and  the  President  executed 
them.  The  granted  power  carried  with  it  not 
only  the  right  to  use  the  requisite  means,  but  it 
reached  further  and  carried  with  it  also  author- 
ity to  guard  against  the  renewal  of  the  conflict, 
and  to  remedy  the  evils  arising  from  it  in  so 
far  as  that  could  be  effected  by  appropriate 
legislation.  Stewa/rt  v.  Kahn,  ante,  170.  At 
no  time  were  the  rebellious  states  out  of  the 
pale  of  the  Union.  Their  rights  under  the  Con- 
stitution were  suspended,  but  not  destroyed. 
Their  constitutional  duties  and  obligations 
were  unaffected  and  remained  the  same.  A  cit- 
izen is  still  a  citizen,  though  guilty  of  crime 
and  visited  with  punishment.  His  political 
rights  may.  be  put  in  abeyance  or  forfeited. 
The  result  depends  upon  the  rule,  as  defined  in 
the  law,  of  the  sovereign  against  whom  he  has 
offended.  If  he  lose  his  rights  he  escapes  none 
of  his  disabilities  and  liabilities  which  before 
subsisted.  Certainly  he  can  have  no  new  rights 
or  immunities  arising  from  his  crime.  These 
analogies  of  the  county  and  the  citizen  are  not 
inapplicable,  by  way  of  illustration,  to  the  con- 
dition of  the  rebel  states  during  j^eir  rebellion. 
'Hie  legislation  of  Congress  shows  that  these 
were  the  views  entertained  by  that  department 
of  the  government. 

In  the  several  acts  admitting  new  states,  the 
same  formula  substantially  is  used  in  all  cases. 
It  is,  that  the  st^te  named  *"shall  be,  [*652 
and  is  hereby  declared  to  be  one  of  the  United 
States  of  America,  and  is  hereby  admitted  into 
the  Union,  upon  an  equal  footing  with  the  orig- 
inal states,  in  all  respects  whatsoever."  Act  of 
June  15,  1836,  5  Stat.  50.  In  the  several  recon- 
struction acts,  the  language  used  in  this  con- 
nection is,  that  the  state  in  question  "shall  be 
declared  entitled  to  representation  in  Congress, 
and  senators  and  representatives  shall  be  ad- 
mitted therefrom."  Act  of  March  2,  1867,  14 
Stat.  429;  act  of  March  23,  1867,  15  Stat.  4. 
"Shall  be  entitled  and  admitted  to  representa- 
tion in  Congress  as  a  state  of  the  Union,  when," 
etc.  Act  of  tlune  25,  1868,  15  Stat.  73.  And, 
lastly,  in  the  final  act  as  to  Georgia,  "It  is  here- 
by declared  that  the  state  of  Georgia  is  entitled 
to  representation  in  the  Congress  of  the  United 
States."     Act  of  July  15,  1870,  16  Stat.  364. 

The  different  language  employed  in  the  two 
classes  of  cases  evinces  clearly  that,  in  the  judg- 
ment of  Congress,  the  reconstructed  states  had 
not  been  out  of  the  Union,  and  that  to  bring 
them  back  into  full  communion  with  the  loysd 
states,  nothing  was  necessary  but  to  permit 
them  to  restore  their  representation  in  Con- 
gress.     Without  reference  to  this  element  of 
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the  case,  we  should  have  come  to  the  same  con- 
clusion. But  the  fact  is  one  of  great  weight  in 
the  consideraticm  of  the  subject.  And  we  think 
it  is  conclusive  upon  the  judicial  department  of 
the  government.     Luther  v.  Borden,  7  How.  57. 

Georgia,  after  her  rebellicm  and  before  her 
representation  was  restored,  had  no  more  power 
to  grant  a  title  of  nobility,  to  pass  a  bill  of 
attainder,  an  ex  post  facto  law,  or  law  impair- 
ing the  obligation  of  contracts,  or  to  do  any- 
thing else  prohibited  to  her  by  the  Constitution 
of  the  United  States,  than  she  had  before  her 
rebellion  began,  or  after  her  restoration  to  her 
normal  position  in  the  Union.  It  is  well  set- 
tled by  the  adjudications  of  this  court,  that  a 
state  can  no  more  impair  the  obligation  of  a 
contract  by  adopting  a  constitution  than  by 
passing  a  law.  in  the  eye  of  the  constitutional 
inhibition  they  are  substantially  the  same  thing. 
653*]  Tlie  second  proposition  remains  to  be 
considered.  When  the  note  was  executed  and 
until  the  Constitution  of  1808  was  adopted,  the 
courts  of  the  state  had  unquestionable  jurisdic- 
tion to  entertain  a  suit  brought  to  enforce  its 
collection,  and  if  that  jurisdiction  ceased,  it 
was  by  reason  of  the  provision  of  the  Constitu- 
tion of  the  state  here  imder  consideration. 

The  question  presented  by  this  proposition 
was  fully  considered  by  this  court  in  Van  Hoff- 
man  v.  QuUicy,  4  Wall.  562,  18  L.  ed.  409.  The 
city  had  sold  its  bonds  under  acts  of  the  legis- 
lature of  Illinois,  which  authorized  their  issue 
and  required  the  assessment  and  collection  of 
a  special  tax  to  meet  the  interest;  and  it  was 
declared  that  the  amount  so  raised  should  be 
applied  to  that  object  "and  to  no  other  purpose 
whatsoever."  The  legislature  subsequently 
passed  an  act  which  prohibited  any  tax  oeyond 
the  amount  therein  specified  to  be  imposed. 
This  tax  yielded  a  sum  barely  suiEcient  to  meet 
the  municipal  wants  of  the  city  —  leaving 
nothing  to  be  applied  to  the  interest  upon  the 
bonds.  This  court  held  the  prohibition,  so  far 
as  it  affected  the  special  tax,  to  be  void,  and  by 
a  writ  of  mandamus  ordered  that  tax  to  be  col- 
lected and  applied,  as  if  the  subsequent  act  had 
not  been  passed.  It  was  said:  ''The  laws 
which  subsist  at  the  time  and  place  of  the  mak- 
ing of  a  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it,  as  if 
th^  were  expressly  referred  to  or  incorporated 
in  its  terms.  .  .  .  Nothing  can  be  more  ma- 
terial to  the  obligation  than  the  means  of  en- 
forcement." Without  the  remedy,  the  ocmtract 
may,  indeed,  in  the  sense  of  the  law,  be  said  not 
to  exist,  and  its  obligation  to  fall  within  the 
class  of  those  moral  and  social  duties  whidi  de- 
pend for  their  fulfilment  wholly  upon  the  will 
of  the  individual.  The  ideas  of  validity  and 
remedy  are  inseparable,  and  both  are  parts  of 
the  obligation  wnich  is  guaranteed  by  the  Con- 
stitution against  invasion.  Tlie  obligation  of  a 
contract  ''is  the  law  which  binds  the  parties  to 
perform  their  agreement."  It  was  said  fur- 
ther that  the  state  may  modify  the  remedy,  but 
not  so  as  to  impair  substantial  rights;  and  that 
654*]  •whenever  this  result  "is  produced,  the 
act  is  within  the  prohibition  of  the  Constitu- 
tion, and  to  that  extent  void."  When  the  con- 
tract here  in  question  was  entered  into,  ample 
remedies  existed.  All  were  taken  away  by  the 
proviso  in  the  new  Constitution.  Not  a  vestige 
was  left.  Every  means  of  enforcement  was  &• 
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nied,  and  this  denial  if  valid  involved  the  anni- 
hilation of  the  contract.  But  it  is  not  valid. 
The  proviso  which  seeks  to  work  this  result,  is, 
so  far  as  all  pre-existing  contracts  are  con- 
cerned, itself  a  nullity.  It  is  to  them  as  inef- 
fectual as  if  it  had  no  existence.  Upon  the 
question  as  thus  presented,  several  eminent 
state  courts  have  expressed  the  same  views. 
Cooley,  Const.  Lim.  289. 

As  the  case  is  disclosed  in  the  record  we  en- 
tertain no  doubt  of  the  original  validity  of  the 
note,  nor  of  its  validity  when  the  decision  be- 
fore us  was  made.  But  as  that  question  was 
not  raised  in  this  case,  we  deem  it  unnecessary 
to  remark  further  upon  the  subject. 

The  judgment  of  the  Supreme  Court  of 
Georgia  is  reversed,  and  the  case  will  he  re- 
manded  to  that  court,  with  directions  to  pro- 
ceed in  conformity  to  this  opinion. 

Dissenting,  Mr.  Chief  Justice  Cl&ase. 


THOl^iAS  R.  WELCH,  Administrator  of  Ches- 
ter  Ashley,  Deceased,  and  Joshua  M.  Craig, 
as  Administrator  of  Silas  Craig,  Deceased. 
Appts,,  — -— , 

V. 

ELIZABETH  J.  BARNARD  ei  aly  Heirs  of 
Thomas  Barnard,  Deceased. 

Claim  for  rents  and  profits  denied. 

Where  a  decree  required  an  amount  to  be  taken 
by  a  master  of  the  rents  and  profits  of  lands,  which 
had  accrued  previous  to  a  sale  by  the  claimants, 
and  the  master  reported  that  the  lands  had  been 
sold  by  them  long  before  the  decree  and  before 
any  rent  was  proved  to  have  accrued,  the  claim 
for  rents  and  profits  was  properly  denied, 

[No.  141.]  , 

Submitted  Mar.  22, 1812.    Decided  Apr.  22, 1872. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Eastern  District  of 
Arkansas. 
The  case  is  stated  by  the  court. 
See  also  Barnard  v.  Ashley,  18  How.  43,  15 
L.  ed.  285. 
Messrs.  Watldiui  ft  Rose,  for  appellants: 

1.  The  status  of  Barnard's  heirs,  as  parties 
to  this  suit  and  upon  this  record,  is  irrevocably 
fixed  by  the  adjudication  of  this  court,  affirm- 
ing the  decree  of  the  court  below  and  remand* 
ing  the  cause,  with  specific  directions,  for  fur- 
ther proceedings. 

2.  There  must  have  been  some  period  of  time, 
while  these  lands  were  in  the  possession  of  Bar- 
nard, after  Craig  and  Ashley  acquired  title  to 
them,  and  before  th^  sold  them,  that  Barnard 
or  his  representatives  would  be  liable  to  ac- 
count to  Craig  and  Ashley,  or  their  representa- 
tives, for  the  use  and  occupation,  under  the 
original  decree,  as  affirmed  by  this  court.  But 
any  such  inquiry  or  relief  is  •denied  by  the  de- 
cree of  1870,  here  appealed  from. 

3.  The  decree  here  appealed  from  nullifies 
the  original  decree,"  which  this  court  affirmed 
and  directed  to  be  carried  into  execution.  The 
master  was  directed  to  take  an  account  of  the 
rents  and  profits,  and  at  the  same  time  to  in- 
quire and  ascertain  what  lands  had  been  sold 
and  conveyed  by  Craig  and  Ashley,  and  to  ex-. 
dude  from  the  account  the  rents  and  profits  of 
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any  such  Iftnds  accruing  after  the  date  of  such 
Bale  and  conveyance. 

Mr,  Georse  Taylor,  for  appellees: 
We  submit  that  the  report  of  the  master  in 
chancer^  showed  that  no  rents  accrued  to  Ash- 
ley during  the  possession  of  the  lands  by  Bar- 
nard, but  that  all  rents  and  profits  accrued 
after  the  lands  had  been  sold,  and  that  the  cir- 
cuit court  was  right  in  refusing  to  confirm  the 
master's  report. 

The  mere  supposition,  as  stated  in  the  second 
point  of  appellant's  brief,  that  there  must 
have  been  some  tim^  during  the  occupancy  of 
Barnard  in  which  rents  accrued,  and  for  which 
his  heirs  are  liable,  is  found  aj^inst  them  by 
the  courts  and  there  is  nothing  m  the  record  to 
justify  the  interference  of  this  honorable  court. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court:  ,      •    .x.  ^ 

In  1837,  one  Thomas  Barnard,  a  citizen  of 
the  state  of  Mississippi,  filed  a  bill  in  the  cir- 
cuit court  of  the  United  Stetes  for  the  eastern 
district  of  Arkansas,  a^inst  Chester  Ashley, 
Silas  Craig,  and  others,  to  obtain  a  decree  for 
the  cancelation  of  certain  patents  issued  to 
them,  and  to  quiet  his  title  to  certain  real  prop- 
erty in  Arkansas,  of  which  he  claimed  to  be  the 
owner  and  occupant. 

In  1853,  by  a  decree  of  the  court  rendered  in 
that  suit  and  in  a  cross  suit  commenced  by  the 
defendants,  the  title  to  the  property  waa  ad- 
judged to  be  in  Silas  Craig,  and  the  heirs  and 
executrix  of  Chester  Ashley,  he  having  died 
pending  the  suits;  and  the  complainants  were 
decreed  to  surrender  possession  of  the  premises, 
or  such  parts  thereof  as  were  occupied  by  them, 
fiid  to  pay  the  value  of  the  rents  and  profits  of 
such  parts  as  were  possessed  and  used  by  Bar- 
nard or  his  heirs,  he  also  having  died  pending 
the  suits,  after  the  conveyance  of  the  property 
by  the  governor  of  the  territory  to  Craig  and 
Ashley,  until  such  parte  were  sold  by  them  to 
other  persons.  And  it  was  ordered  that  it  be 
referred  to  a  master  in  chancery,  to  take  and 
state  an  account  of  such  rents  and  profits,  and 
to  ascertain  what  portions,  if  anv,  of  the  prop- 
erty had  been  sold  by  Craig  and  Ashley  to  other 
persons;  and  the  master  was  directed  to  exclude 
from  the  account  the  rents  and  profits  of  Ihe 
portions  thus  sold,  from  the  time  of  their  sale. 

This  decree  was  affirmed  by  this  court  at  the 
December  term,  1855,  and  the  case  was  re- 
manded for  further  proceedings  to  be  had 
respecting  the  rents  and  profits. 

Upon  filing  the  mandate  in  the  circuit  court, 
a  reference  was  had  to  a  master  to  examine  and 
state  an  account  of  the  rents  and  profits  as 
directed  by  the  decree. 

No  report  was  made  by  him,  or,  if  made,  was 
ever  acted  upon;  and  in  consequence  of  the 
death  of  some  of  the  parties,  and  proceedings 
taken  to  revive  the  suit,  nothing  appears  to 
have  been  done  with  respect  to  the  account  or- 
dered until  1867.  The  suits  being  then  revived, 
a  new  master  was  appointed  to  take  the  ac- 
count ;  and  in  1868  he  made  his  report,  finding 
that  the  rents  and  profits  of  the  property  whilst 
possessed  and  enjoyed  by  the  complainants, 
with  interest,  amounted,  on  the  16th  of  April 
of  that  year,  to  over  $18,000. 

He  also  reported  that,  as  appeared  by  the 
answer  and  cross  bill  of  the  defendants,  Craig 
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and  Ashley,  the  lands,  of  which  he  had  taken 
an  account  of  the  rents  and  profits,  had  been 
sold  by  them  long  anterior  to  the  decree,  and 
before  any  rent  was  proved  to  have  accrued; 
and  that  no  other  evidence  of  sale  was  presented 
to  him.  As  the  decree  only  required  an  ac- 
count to  be  taken  of  the  rents  and  profits  which 
had  accrued  previous  to  a  sale  by  Craig  and 
Ashley,  the  circuit  court  refused  to  confirm  the 
report,  and  denied  to  the  parties  their  claim 
for  rents  and  profits;  and  in  so  ruling,  in  our 
judgment,  ruled  rightly. 
Decree  affirmed. 

G.  JULES  GERMAIN,  Plff.  in  Err,, 

r. 
JAMES  MASON  ei  al 

Writ  of  error  dismissed  for  wa/nt  of  proper  teste. 

Where  the  writ  of  error  bears  the  teste  of  the 
clerk  of  the  supreme  court  of  the  territory  of 
Montana,  and  not  the  teste  of  the  Chief  Justice  of 
this  court,  it  will  be  dismissed. 

[Na  290.] 
Argued  Apr,  5,  1812,     Decided  Apr,  22,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
Motion  to  dismiss. 

The  caae  sufficiently  appears  in  the  opinion. 
Messrs,  A,  M,  Woodfolk,  T.  A.  Dick,  and 
Geo,  O,  Wright  for  plaintifiT  in  error. 

Messrs,  J,  Huhley  Ashton  and  Natlumiel 
WiUon  for  defendants  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  writ  of  error  in  this  case,  as  in  the  case 
of  Wells  V.  Mcihregor,  ante,  638,  decided  at  this 
term,  bears  the  teste  of  the  clerk  of  the  supreme 
court  of  the  territory  of  Montana,  and  not  the 
teste  of  the  Chief  Justice  of  this  court. 

It  must,  therefore,  he  dismissed. 


HENRY  T.  OSBORN,  Plff,  in  Err,, 

YOUNG  A.  G.  NICHOLSON  et  al 

(See  8.  C.  18  Wall.  654-664.) 

Arkansas  Co^istitution  void,  as  to  contracts,  for 
sale  of  slaves  inade  previous  to  its  adoption 
— defense  to  action  for  price  of  slaves, 

1.  The  Constitution  of  Arkansas  of  1868,  which 
annuls  all  contractji  for  the  purchase  or  sale  of 
slaves,  and  declares  that  no  court  of  the  state 
should  take  cognizance  of  any  suit  founded  on  such 
a  contract,  is  invalid  as  to  all  prior  transactions. 

2.  It  is  no  defense  to  an  action  for  the  price  of  a 
slave,  sold  when  slavery  existed,  that  the  seller 
warranted  him  to  be  a  slave  for  life  and  that  such 
warranty  was  broken  by  the  subsequent  constitu- 
tional abolishment  of  slavery. 

[No.  42.] 
Argued  TCov,  S,  1871,     Decided  Apr,  22,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas. 

The  case  is  stated  by  the  court. 

Messrs,  P.  Pliillips  and  A.  H.  OarlaiUU 
for  plaintiff  in  error: 

The  first  error  in  the  opinion  which  is  the 
foundation  of  these  judgments  is,  that  the  rieht 
of  property  which  existed  in  the  service  of  a 
slave  was  the  creature  of  statute  law.  The  hisr 
tory  of  the  institution  shows  how  erroneous 
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this  is.  It  is  true  that  laws  exist  regulating 
the  relations'  of  master  and  slave,  but  nowhere 
does  the  proprietary  right  have  its  foundation 
in  statute.  An  assertion  so  palpably  erroneous 
needs  no  extended  refutation,  in  the  language 
of  Lord  Stowell,  we  assert  that  slavery  never 
was  the  creature  of  law,  but  of  that  custom 
which  operates  with  the  force  of  law. 

Another  palpable  error  is  the  statement  that 
the  Constitution  did  not  recognize  property  in 
slaves,  but  in  the  single  instance  m  which  it 
provides  for  the  rendition  of  fugitive  slaves. 

A  still  stronger  recognition  is  to  be  found  in 
the  provision  for  the  importation  of  slaves. 
The  stipulation  allowing  the  importation, 
necessarily  carried  with  it  protection  in  the  act 
of  importation,  and  protection  after  that  act 
had  been  consummated. 

As  showing  the  prevailing  sentiment  at  the 
time,  we  refer  to  tlie  debates  on  this  subject. 
5  Elliott,  Deb.  477. 

Property  in  slaves  was  thus  not  only  recog- 
nized in  the  Constitution,  but  guaranteed  by  it; 
and  with  the  exceptidn  of  property  in  inven- 
tions, it  is  the  only  species  of  property  ex- 
pressly recognized. 

Can  contracts  for  the  transfer  of  such  prop- 
erty in  states  where  slavery  existed  be  held  to 
be  so  inherently  vicious  as  to  be  incapable  of 
enforcement  in  courts  of  justice?  Could  such 
a  pica  have  been  made,  in  any  of  the  courts  of 
the  United  States,  prior  to  the  13th  Amend- 
ment? Would  not  these  contracts  have  stood 
upon  the  same  ground  as  notes  given  for  any 
other  species  of  property? 

There  can  be  but  one  answer  to  these  ques- 
tions. 

We  have  shown  the  constitutional  protection 
to  this  property  and,  as  bearing  on  this  sub- 
ject, we  briefly  refer  to  the  action  of  the  legis- 
lative, executive,  and  judicial  departments  in 
the  same  direction. 

The  constitutional  guaranty  only  extended  to 
slaves  escaping  from  one  state  to  another.  But 
the  i)olitical  department  in  its  first  act,  of  1793, 
and  its  second,  of  ia50,  influenced  by  the  spirit 
of  this  provision,  applied  the  right  of  the  owner 
to  repossess  his  slave  when  he  escaped  into  a 
territory.  Its  words  are  "persons  escaping  from 
the  senuce  of  their  master."  See  also  2  Stat, 
at  L.  lie,  194,  757;  12  Stat,  at  L.  376,  591. 

How  Congress  viewed  the  whole  subject,  we 
may  see  in  the  proposal  for  an  Amendment  of 
the  Constitution,  adopted  by  Congress  as  late 
as  March  2,  1861.     12  Stat,  at  L.  251. 

February  24,  1864,  Congress  provided  for  the 
enrollment  of  colored  troops.  Bounties  had 
been  provided  for  by  former  acts,  and  these 
were,  of  course,  paid  to  the  soldier  who  enlisted ; 
but  by  the  provisions  of  this  act,  when  the  col- 
ored soldier  was  a  ''slave  of  a  loyal  master"  the 
bounty  was  to  be  paid,  not  to  the  soldier,  but 
to  his  master."     13  Stat,  at  L.  11. 

These  provisions  were  enforced  after  the  war 
was  ended,  and  after  the  adoption  of  the  13th 
Amendment,  by  the  2d  section  of  the  act  of 
July  28,  1866. 

The  treaty-making  power  has  been  used  in 
the  same  direction,  and  property  in  the  service 
at  slaves  has  always  been  under  its  protection. 

How  has  the  subject  been  treated  by  the  BIx- 
ecutive?  We  need  only  to  refer  to  the  action 
of  President  Lincoln  during  the  period  of  the 
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late  Civil  War,  when  the  adea  of  emancipation 
first  fell  within  the  range  of  probability.  May 
19,  1862,  he  issued  his  proclamation  revoking 
the  order  of  General  Hunter,  which  had  freed 
the  slaves  within  his  military  command.  He 
called  the  attention  of  the  people  of  the  south 
to  the  resolution  adopted  by  Congress  for  the 
gradual  abolishment  of  slavery  on  the  princi- 
ple of  compensation  by  the  United  IStates. 
"This  proposal  (says  he)  makes  common  cause 
for  a  common  object,  casting  no  reproaches 
upon  any.  It  acts  not  the  Pharisee."  12  Stat, 
at  L.  1265. 

Again,  September  22,  1862,  he  proclaims  that 
he  will  still  urge  pecuniary  compensation  for 
the  gradual  abolishment  of  slavery;  but  that 
January  1  following,  he  will  proclaim  emanci- 
pation in  all  the  states  and  parts  of  states  that 
shall  then  be  found  in  rebellion,  and  that  li%. 
will  recommend  Congress  payment  "for  all 
losses  by  acts  of  the  United  States,  including 
the  loss  of  slaves,"  to  those  who  should  be  loyal. 
12  Stat,  at  L.  1267. 

There  are  many  ca^es  in  which  this  right  of 
property  has  been  recognized  and  enforced  by 
the  judicial  department  itself. 

The  Antelope,  10  Wheat.  120;  United  Siaieg 
V.  La  June  Eugenie,  2  Mason,  445 ;  Prigg  v.  Pa. 
16  Pet.  611;  Jones  v.  Vanzandt,  6  How.  231. 

After  all  this,  it  is  not  permissible  to  offer 
argument  to  show  that  a  note,  given  in  1856  on 
the  sale  of  a  slave,  is  a  contract  protected  by 
the  Constitution  and  laws,  the  obligation  of 
which  cannot  l>e  violated  by  any  act  of  the  state. 
We  admit  in  this  argument  that  the  13th  and 
14th  Amendments  have  been  properly  adopted, 
and  are  to  be  enforced  by  this  court ;  and  the 
question  now  to  be  considered  is:  Do  they  k- 
validate  the  note  in  question  and  bar  a  recov- 
ery in  the  courts  of  the  United  States? 

The  first  of  these  Amendments  merely  de- 
clares that  slavery  shall  not  exist  within  the 
United  States,  and  authorizes  Congress  to  en- 
force this  provision  by  appropriate  legislation. 

The  judgment  of  the  court  below  denies  a  re- 
covery on  two  grounds:  First,  because  it  would 
be  contrary  to  the  spirit  of  this  provision;  sec- 
ond, because  it  would  be  against  public  policy. 

The  first  objection,  which  contains  a  conces- 
ston  that  the  contract  is  not  invalidated  by  the 
literal  construction,  rests  on  the  inquiry 
whether  the  court  is  bound  to  embrace  some 
subject-matter  not  contained  in  the  Amend- 
ment, but  necessarily  growing  out  of  it,  and  so 
to  be  regarded  as  within  its  provisions. 

If  we  construe  all  the  provisions  of  the  Con- 
stitution together,  we  find  that,  by  the  5th 
Amendment,  no  person  can  be  deprived  of  his 
property  but  by  due  process  of  law,  nor  can  pri- 
vate property  be  taken  for  public  use  without 
due  compensation.  Couple  with  this  the  13th 
Amendment,  which  merely  declares  that  slav- 
ery shall  not  exist,  and  how  can  it  be  said  that 
the  spirit  of  the  latter  demands  a  violation  of 
the  former  Amendment? 

That  a  promissory  note  constitutes  property 
will  not  be  denied;  and  until  some  express  pro- 
vision, by  constitutional  amendment,  takes  this 
property  from  the  owner,  no  strained  construc- 
tion, derived  from  the  supposed  spirit  of  this 
Amendment,  will  be  indulged  in.  A  solemn 
guaranty  in  the  fundamental  law  cannot  be 
thus  fritt^ed  away* 
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What  necessary  connection  Is  there  between 
the  declaration  made  in  1865,  which  changed 
the  provisions  of  the  Constitution  by  abolish- 
ing slavery  from  that  date,  and  the  annulment 
of  contracts  made  years  previously,  and  which 
were  valid  before  that  change? 

If  the  annulment  of  these  contracts  was  ^t 
nil  necessary  to  carry  out  the  spirit  of  this 
Amendment,  then  Congress,  by  its  2d  sec- 
tion, was  expressly  authorized  to  enforce  this 
fl.rticle  by  appropriate  legislation.  Not  the 
courts,  but  Congress  was  intrusted  with  this 
power.  Whenever  Congress  shall  pass  such  an 
act,  then  the  question  would  be  presented  to  the 
<?ourt  whether  such  legislation  was  appropriate. 
It  is  suihcicnt  now  to  say,  that  Congress  has  not 
acted  on  the  subject. 

That  the  Amendment  looked  to  legislative 
action,  if  deemed  necessary  to  go  beyond  its  ex- 
press declaration,  is  seen  in  the  enactment  of 
the  2d  section;  and  in  this  connection,  the 
attention  of  the  court  is  called  to  the  case  of 
Groves  v.  Slaughter,  16  Pet.  449. 

It  is  further  said  that  the  enforcement  of 
these  contracts  would  likewise  violate  the  spirit 
of  the  14th  Amendment.  But  a  brief  reference 
to  its  provisions  will  afford  a  complete  answer 
to  the  assertion. 

The  fourth  section  declares  that  "neither  the 
United  States  nor  any  state  shall  assume  any 
debt  or  obligation  incurred  in  aid  of  the  insur- 
rection or  Rebellion  against  the  United  States, 
or  any  claim  for  the  loss  or  emancipation  of 
any  slave." 

Now,  it  is  seen  that  claims  arising  out  of  the 
emancipation,  was,  in  the  legislative  mind,  the 
subject  to  be  dealt  with,  and  the  limit  of  action 
is  confined  to  the  declaration  that  no  such  claim 
shall  be  paid  by  the  United  States  or  by  a  state. 

Here  was  the  appropriate  place  for  the  dec- 
laration (if  fit  to  be  made)  that  past  contracts 
for  slaves  thus  emancipated  shall  oe  void  and  of 
no  effect. 

Silence,  as  to  this,  is  to  be  held  as  conclusive 
evidence  that  it  was  intended  to  be  excluded. 

It  is  insisted  it  would  violate  public  policy, 
to  enforce  these  contracts. 

But  can  it  ever  be  against  public  policy  to 
enforce  a  contract  which  was  protected  by  the 
laws  when  executed?  This  we  presume  is  the 
first  instance  in  which  such  a  doctrine  has  been 
announced  by  a  judicial  tribunal. 

If  these  contracts  are  made  void  by  the 
Amendment,  that  ends  the  question.  If  these 
Amendments  do  not  refer  to  them,  but  leave 
them  as  they  stood  before  their  adoption,  by 
what  right  has  a  court  of  the  United  States  to 
assume  the  authority  to  declare  they  are 
against  public  policy? 

D(wis  V.  Bank  of  Eng.  2  Bing.  393 ;  Richard- 
son V.  Mellish,  2  Bing.  229. 

Giving  to  the  13th  Amendment  its  full  scope, 
it  can  operate  alone  on  executory  contracts.  In 
such  contracts,  when  a  new  law  intervenes 
which  makes  it  unlawful  or  impossible,  they 
are  annuled.  The  unlawfulness  exists  in  such 
cases  when  the  contract  is  to  be  performed; 
thus,  if  the  contract  now  sued  were  for  the  de- 
livery of  slaves  at  a  time  subsequent  to  the 
adoption  of  the  Amendment. 

But  here  the  contract  of  sale  was  perfected 
in  1856.  The  defendant  is  called  upon  to  pay 
his  note  for  the  purchase  money.  What  is  un- 
13  Wall. 


lawful  in  his  doing  so?  We  invite  the  atten- 
tion of  the  court  to  the  case  of  Bradford  ▼.  /en- 
kina,  41  Miss.  328,  where  this  doctrine  is  vfery 
clearly  stated. 

Messrs,  Watkiiui  and  Rose,  for  defendants 
in  error: 

During  the  long  period  of  slavery  in  the 
ancient  world,  although  the  subjection  of  the 
slave  was  more  complete  than  any  known  since, 
the  slave  was  never  considered  m  any  respect 
as  a  chattel.  He  was  regarded  merely  as  a 
person  under  the  dominion  of  the  father  of  the 
family,  with  which  he  was  incorporated,  whose 
power  over  his  own  children,  during  the  entire 
period  of  his  life  and  their  lives,  was  quite  as 
unlimited  and  despotic. 

Maine's  Ancient  Law,  chap.  V. 

On  the  revival  of  slavery  in  modem  times, 
the  despotic  feature  of  parental  power  havine 
in  a  great  measure  disappeared,  it  had  ceased 
to  be  commensurate  with  that  exercised  by  the 
master  over  his  slave.  A  new  analogy  of  slav- 
ery with  property  was  discovered  and  another 
classification  of  the  law  adopted.  As  slaves 
might  be  sold,  they  were  treated  as  chattels. 
However,  the  character  of  the  institution  was 
in  no  respect  changed,  except  that  the  power 
of  the  master  was  diminished,  and  the  slave 
was  less  a  chattel  than  he  was  under  the  Roman 
law. 

Obviously,  to  say  that  the  slave  was  not  a 
person,  but  a  mere  thing,  would  in  common  par- 
lance be  considered  a  gross  solecism.  But  if 
the  laws  have  given  to  this  condition  a  techni- 
cal attribute,  it  is  not  to  be  disregarded,  though 
it  be  but  a  fiction."  It  is  to  be  observed,  however, 
of  the  law,  that  where  it  resorts  to  fictions  that 
are  at  variance  with  common  reason  or  experi- 
ence, it  is  usually  for  some  single  and  peculiar 
purpose,  and  the  fiction  is  abandoned  as  soon 
as  the  necessary  object  is  accomplished. 

The  slave  for  some  purposes  was  regarded  as 
property,  but  for  most  purposes  as  a  person. 
The  Federal  constitutional  provision  as  to  the 
return  of  fugitives  from  la^r  recognized  the 
status  of  slavery,  but  described  the  slave  as  a 
person  held  to  service.  Slaves  were  entitled  to 
representation  in  Congress,. in  the  ratio  of  three 
fifths  to  one  free  person;  which  was  a  recog- 
nition of  slaves  as  persons,  and  was  never  con- 
sidered as  a  property  basis.  In  the  state  laws, 
for  most  purposes,  they  were  treated  as  persons 
capable  of  committing  crime,  protected  against 
excessive  wrong  and  susceptible  of  emancipa- 
tion. The  police  and  patrol  laws  were  made  in 
the  same  conception.  • 

It  is  from  the  same  standpoint  that  the  pres- 
ent state  Constitution  deals  with  the  subject, 
the  idea  of  property  being  wholly  eliminated. 
The  question  is  whether,  in  treating  slaves 
solely  as  human  beings,  constituting  a  part  of 
the  social  organism,  the  power  of  the  state  is 
limited  by  the  prior  connection  of  the  doctrine 
of  property  with  the  status  which  it  effects  to 
destroy.  If  the  state  may  not  deal  with  the 
institution  as  being  what  it  was  for  nearly 
every  practical  purpose,  a  social  and  political 
classification  of  the  people  into  two  oraers,  the 
one  free  and  the  other  slaves,  then  it  is  hard  to 
see  how  slavery  could  ever  be  legitimately  ended. 

The  organization  and  the  arrangement  of  the 
internal  structure  of  society  is,  doubtless,  the 
most  fundamental  and  indispensable  of  all  the 
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functions  of  soterefgnty.  It  was  on  this  basis 
that  slavery  itself  rested;  that  it  was  a  domes- 
tic institution  throughout,  and  subject  to  none 
but  domestic  laws.  No  doctrine  that  the  obli- 
gation of  contracts  could  not  be  impaired  ever 
curtailed  the  sway  of  slavery. 

The  term  "contract,"  within  the  meaning  of 
the  Federal  Constitution,  does  not  include  any 
rights  or  interest  growing  out  of  public  policy. 

Sedg.  Const.  Law,  633. 

Judge  Story  says:  "That  the  framers  of  the 
Constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institu- 
tions adopted  for  internal  government  is  ad- 
mitted, and  it  has  never  been  so  construed^" 

2  Const,  i  1392. 

The  case  of  Butler  t.  Pennsylvania,  4nted  by 
the  court  below,  sufficiently  shows  that  any 
ehan|^  In  the  general  structure  of  society  is  not 

grohibited  by  the  Federal  Constitution,  though 
idividual  loss  may  be  the  result. 

In  Ooezler  t.  Cfeorgetoum,  6  Wheat.  597,  it 
was  held  that  the  principle  in  question  did  not 
apply  to  a  change  m  an  ordinance  made  by  the 
city  coimcil,  whi<^  the  public  good  required, 
alihouffh  a  contract  made  by  the  corporation 
might  be  affected  thereby. 

Dartmouth  College  ▼.  Woodward,  4  Wheat. 
627. 

It  in  admitted  that  if  slaves  could  be  consid- 
ered as  nothing  but  property,  the  prohibition 
of  the  Federal  Constitution  might  prevail ;  but 
that  the  state  may  properly  regard  them  as  per- 
sons and  has  done  so,  and  may  legislate  for 
their  best  interests  as  such,  and  for  the  general 
advantage  of  all  other  members  of  the  commu- 
nity, although  in  such  reorganization  some  con- 
tract should  with  many  other  rights,  be  lost, 
is  a  necessary  corollary  from  the  very. power  to 
emancipate. 

There  is  no  inhibition  in  the  Federal  Consti- 
tution against  the  passage  of  retrospective  laws 
by  the  several  states.  There  are  very  many 
eases  where  a  contract  is  declared  to  be  void 
by  statute,  before  and  at  the  time  the  contract 
Is  made.  A  law  may  be  afterwards  passed, 
however,  which  will  not  only  repeal  such  a 
statute,  but  which  shall  also  annul  it,  leaving 
the  contract  as  much  unaffected  by  it  as  if  it 
had  never  existed.  This  is  a  direct  legislative 
alteration  of  the  rights  and  pecuniary  standing 
of  the  parties,  to  the  extent  of  the  interest 
which  the  contract  involves,  by  making  with  a 
mere  breath,  that  thing  a  contract  which  before 
was  no  contract,  because  of  the  want  of  the  es- 
seiltial  element  of  legality.  We  cite  three  cases, 
as  illustrating  a  principle  not  unfamiliar. 

Baugher  v.  Nelson,  9  Gill,  299 ;  Curtis  v.  Lea- 
vitt,  17  Barb.  311 ;  Watson  v.  Mercer,  8  Pet.  108. 

In  one  such  case  the  supreme  court  of  Mas- 
sachusetts said :  The  truth  is  there  is  no  such 
thing  as  a  vested  right  to  do  a  wrong;  and  the 
legislature  which,  in  its  acts  not  expressly  au- 
thorized by  the  Constitution,  limits  itself  to 
correcting  mistakes  and  to  providing  remedies 
for  the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty  or  exceeding  its  au- 
thority. 

Foster  v.  Bank,  16  Mass.  245. 

The  right  of  personal  liberty  is  a  natural 
right,  antecedent  to  all  laws.  The  laws  which 
restrict  that  right,  being  repealed,  emancipa- 
tion is  the  result.     If  the  legislature  may  pass 


retroactive  laws  to  protect  the  frailest  right 
that  exists,  in  the  essence  of  an  illegal  contract, 
may  it  not  do  so  to  protect  a  fundamental  right 
more  to  be  cherished  than  any  that  grow  out  of 
any  contract!  But  it  may  be  said  that  these 
retrospective  statutes  are  never  allowed  to  af- 
fect the  rights  of  third  persons.  But  here  there 
are  no  third  persons.  The  slave,  the  buyer,  and 
the  seller  are  all  principal  parties,  and  these 
notes  r^resent  so  much  of  the  institution  of 
slavery,  which  is  dead. 

At  this  day,  and  the  hour  of  it,  we  presume 
that  it  will  hardly  be  seriously  denied  that  Af- 
rican slavery  was  a  creature  of  the  statutes  of 
the  several  states  and  colonies. 

If  slavery  were  a  common-law  institution,  it 
is  strange  that  it  has  no  place  in  the  crfd  tracts 
and  abridgements.  The  same  argument  that 
would  make  slavery  a  common-law  institution, 
would  incorporate  the  customs  of  the  anci^it 
Britons  as  described  by  Csesar  and  Tacitus,  and 
all  the  clandestine  and  unrecognized  acts  of  any 
number  of  men  in  the  city  of  London;  making 
a  compendium  of  all  the  follies  and  wrongs  of 
himianitv.  No  more  competent  or  trustworthy 
witness  has  appeared  than  Lord  Mansfield.  If 
his  decision  has  been  criticised,  few  have  stood 
their  ground  so  well.  It  has  received  the  ex- 
pressed sanction  of  this  court,  which  has  said 
that  "the  state  of  slavery  is  deemed  to  be  a 
mere  municipal  regulation,  founded  upon  and 
limited  to  the  range  of  the  territorial  laws." 
Prigg  v.  Pennsylvania,  16  Pet.  611. 

Slavery  was  not  the  creature  of  any  one  stat- 
ute but  of  a  variety  of  such,  forming  complex 
and  voluminous  codes.  These  have  all  been  re- 
pealed by  the  13th  Amendment.  The  effect  of 
such  repeal  waa  to  destroy  at  once  all  remedies 
growing  out  of  such  statutes.  The  foundation 
being  destroyed,  the  superstructure  falls  with 
it.  Suhktto  fundamento,  cadii  opus,  I  Poth« 
Obi.  615. 

The  repeal  in  this  case  being  made  by  the 
people  of  the  United  States  in  its  character  of 
absolute  and  unlimited  sovereignty,  the  act  can- 
not have  any  less  force  than  an  act  of  the  Brit- 
ish Parliament.  When  an  act  of  Parliament 
is  repealed,  it  must  be  considered  the  same  as 
if  it  had  never  existed,  unless  exceptions  are 
made  in  the  repealing  statute. 

Surtces  v.  Ellison,  4  Man.  &  Ry.  586,  9  Bam. 
&  C.  760;  Key  v.  Goodwin,  4  Moo.  A  P.  341; 
Smith,  Const.  S  759;  Dwarr.  Stat.  676;  Butler 
V.  Palmer,  1  Hill,  324,  and  cases  there  cited. 

The  expressed  or  implied  guaranties  of  vested 
rights,  or  of  the  inviolability  of  contracts,  finds 
no  place,  however,  in  the  proper  construction 
of  these  Amendments,  which  are  in  themselves 
a  repeal  of  all  guaranties  to  the  extent  of  ^eir 
legitimate  operation.  If  there  were  any  seem- 
ing hardship  in  the  case  (and  that  is  quite  Uie 
other  way)  it  is  presumed  to  be  compensated 
by  the  great  objects  which  the  Constitution 
keeps  in  view;  which  are  "to  form  a  more  per- 
fect union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defense, 
promote  the  general  welfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  pos- 
terity.**^ These  Amendments  except  from  the 
Constitution,  as  it  previously  stood,  so  much 
as  may  be  in  conflict  with  them.  Johnson  t. 
Tompkins,  1  Bald.  5U8. 

Section  4  of  the   14th  Amendment  is   not 
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remedial,  but  declaratory  of  the  existing  law; 
and  is  desired  to  restrict  all  the  departments 
of  the  government  in  questioning  certain  prin- 
ciples mere  announced.  If  it  establishes  the 
validity  of  the  public  debt  of  the  United  States, 
it  is  because  the  public  debt  is  deemed  of  itself 
valid,  as  resting  on  such  principles  of  public 
faith  and  justice  that  it  ought  not  to  be  denied. 
By  the  same  reasoning,  other  possible  claims 
against  the  government,  among  others,  "any 
claim  for  \he  loss  or  emancipation  of  any  slave," 
is  declared  to  be  one  which  shall  not  be  assumed 
by  the  United  States  nor  any  state,  all  such 
claims  being  held  to  be  "illegal  and  void;"  not 
that  they  were  made  illegal  and  void,  but  that 
in  themselves  they  are  so;  for  it  cannot  be  con- 
tended that  this  section  is  the  repudiation  of 
any  just  demand.  In  matters  of  contract,  that 
is,  the  rules  of  interpretation  and  the  measures 
of  right  and  justice,  are  nowise  different  where 
the  government  is  a  party,  from  those  which 
apply  where  the  transaction  is  between  private 
individuals.  If  a  principle,  large  enough  and 
true  enouprh  to  have  been  consecrated  by  adop- 
tion into  the  organic  law,  is  to  prevail,  then  the 
claims  sued  on  here  are  equally  illegal  and  void, 
there  being  no  special  grace  or  merit  to  rescue 
them. 

Here,  however,  we  are  confronted  by  an  ad- 
verse argument  that  says,  that  if  it  had  been 
the  intention  of  the  14th  Amendment  to  declare' 
these  contracts  insupportable,  it  would  have 
been  easy  so  to  say.  Such  innuendoes  are  often 
to  be  met  mtli  in  legal  tracts,  and  usually  they 
amount,  at  best,  to  a  mere  begging  of  the  ques- 
tion. The  statute  can  never  contain  such  exact 
directions  as  shall  meet  the  exiarency  of  every 
case  that  may  arise  with  an  explicit  answer. 

See  Oahorn  v.  Bk.  9  Wheat.  865 ;  Oelpcke  v. 
Duhugiie,  1  Wall.  220,  17  L.  ed.  530;  U.  8.  v. 
Babbitt,  1  Blade,  61,  17  L.  ed.  96;  McCulloch 
V.  Maryland,  4  \Vheat.  406;  Bank  v.  Deveaux, 
5  Cranch,  87;  Martin  v.  Hunter,  1  Wheat.  326; 
Rhode  Island  v,  Massachusetts,  12  Pet.  657. 

The  contracts  in  these  cases  were  legal  at  the 
time  that  they  were  made,  but,  by  the  13th  and 
14th  Amendments,  they  would  be  illegal  if 
made  now.  The  enforcement  of  such  contracts 
i«  made  impossible  by  the  simple  fact  that  they 
would  be  illegal  if  entered  into  now. 

"If,  from  a  change  in  the  political  relations 
and  circumstances  of  this  country  with  refer- 
ence to  any  other,  contracts  which  were  fairly 
and  lawfully  made  at  the  time  have  become  in- 
capable of  being  any  longer  carried  into  effect, 
without  derogating  from  the  clear  public  duty 
which  a  British  subject  owes  to  his  sovereign 
and  the  state  of  which  he  is  a  member,  the  non- 
performance of  a  contract  in  a  state  so  Circum- 
stanced, is  not  only  excusable,  but  a  matter  of 
peremptory  duty;  an  obligation  on  the  part  of 
the  subject." 

Lord  Ellenborough  in  Atkinson  v.  Ritchie,  10 
East.  530;  Abb.  Ship.  596;  Brown  v.  Delano, 

12  Mass.  370;  Lorillard  v.  Palmer,  15  Johns. 
14;  S.  C.  16  Johns.  348;  Odlin  v.  Ins.  Co.  2 
Wash.  (C.  C.)  312;  Scott  v.  Libby,  2  Johns. 
336. 

In  Touteng  v.  Uubbard,  3  Bos.  &  P.  296,  the 
court  said  that  "when  the  policy  of  the  states 
intervenes  and  prevents  the  performance  of  the 
contract,  the  party  will  be  excused." 

See,  also.  Barker  v.  Hodgson,  3  Maule  &  S. 

13  Wall. 


267;  Evans  v.  Button,  4  Man.  &  Gr.  (43  Eng. 
C.  L.)  954. 

The  contract  in  this  instance  being  made  il- 
legal by  constitutional  Amendments,  the  effect 
cannot  be  less  than  that  of  an  act  of  Parlia- 
ment imder  like  conditions. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Arkansas. 

The  plaintiff  in  error  brought  this  suit  on 
the  10th  of  February,  1869,  in  that  court,  and 
declared  upon  a  promissory  note  made  to  him 
by  the  defendants  in  error  for  $1,300,  dated 
March  26th,  A.  D.  1861,  and  payable  on  the  26th 
day  of  December  following,  ^ith  interest  at  the 
rate  of  ten  per  cent  from  date.  The  defendants 
pleaded  that  the  instrument  sued  upon  was 
given  in  consideration  of  the  conveyance  of  a 
certain  negro  slave  for  life,  and  none  other;  • 
and  that  at  the  time  of  the  making  of  the  in- 
strument the  plaintiff,  by  his  authorized  agent, 
executed  to  the  defendant  a  bill  of  sale,  as  fol- 
lows i 

"March  20th.  1861. 

For  the  consideration  of  $1,300  I  hereby 
transfer  all  the  right,  title,  and  interest  I  have 
to  a  negro  boy  named  Albert,  ajred  about  twen- 
ty-three years.  I  warrant  said,  nepjro  to  be 
sound  in  body  and  mind,  and  a  sbvc  for  life; 
and  I  also  warrant  the  title  to  said  boy  clear 
and  perfect." 

And  that  the  said  negro  soon  thereafter,  to 
wit,  on  the  first  day  of  January,  1862,  was  lib- 
erated by  the  United  States  government,  the 
said  slave  being  then  alive,  and  that  the  plain- 
tiff ought  not,  therefore,  to  recover.  The 
plaintiff  demurred.  The  court  overruled  the 
demurrer,  and  the  plaintiff  *electing  to  [*656 
stand  by  it,  the  court  gave  judgment  for  the 
defendants.  This  writ  of  error  has  brought 
the  case  here  for  review. 

The  question  presented  for  our  determina- 
tion is  whether  the  court  erred  in  overruling 
the  demurrer;  or,  in  other  words,  whether  the 
facts  pleaded  were  sufficient  to  bar  the  action. 

We  lay  out  of  view  in  limine  the  Constitu- 
tion of  Arkansas  of  1868,  which  annuls  all  con- 
tracts for  the  purchase  or  sale  of  slaves,  and 
declares  that  no  court  of  the  state  should  take 
cognizance  of  any  suit  founded  on  such  a  con- 
tract, and  that  nothing  should  ever  be  collected 
upon  any  judgment  or  decree  which  had  been, 
or  should  thereafter  be,  "rendered  upon  any 
such  contract  or  obligation."  It  is  sufficient  , 
to  remark  that  as  to  all  prior  transactions  the 
Constitution  is  in  each  of  the  particulars  speci- 
fied clearly  in  conflict  with  that  clause  of  the 
Constitution  of  the  United  States  which  or- 
dains that  "no  state  shall  .  .  .  pass  any 
law  impairing  the  obligation  of  contracts/' 
Von  Hoffma/n  v.  Quincy,  4  Wall.  535,  18  L.  ed. 
403;  White  v.  Hart,  ante,  685,  just  decided. 
Nor  do  we  deem  it  necessary  to  discuss  the  va- 
lidity of  the  contract  here  in  question  when  it 
was  entered  into.  Being  valid  when  and  where 
it  was  made,  it  was  so  everywhere.  With  cer- 
tain qualifications  not  necessaiy  to  be  consid- 
ered in  this  case,  this  is  the  rule  of  the  law  of 
nations.  Judge  Story  says:  '/The  rule  is 
founded  not  merely  on  the  convenience,  but  on 
the  necessity  of  nations;  for  otherwise  it  would 
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be  impracticable  for  tbem  to  carry  on  an  exten- 
sive intercourse  and  commerce  with  each 
other."  Story's  Conflict  of  Laws  (Redficld) 
S  242. 

It  may  be  safely  asserted  that  this  contract, 
when  made,  coula  have  been  enforced  in  the 
courts  of  every  state  of  the  Union,  and  in  the 
courts  of  every  civilized  country  elsewhere.  In 
the  celebrated  case  of  Somerset,  Lord  Mansfield 
said :  "A  contract  for  the  sale  of  a  slave  is 
657*]  good  here;  the  *sale  is  a  matter  to 
which  the  law  properly  and  readily  attaches, 
and  will  maintain  the  price  according  to  the 
agreement.  But  here  the  person  of  the  slave 
himself  is  immediately  the  object  of  inquiry, 
which  makes  a  very  material  difference.  20 
How.  St.  Tr.  79;  Madrazo  v.  Willes,  3  Barn.  & 
Aid.  353;  Santos  v.  Illidge,  98  Eng.  C.  L.  861; 
The  Antelope,  10  Wheat.  66;  Emerson  v.  How- 
landy  1  Mas.  C.  C.  R.  50;  Com.  v.  Aves,  18  Pick. 
215;  Qroves  v.  Slaughter,  15  Pet.  449;  Andrews 
▼.  Hensler,  6  Wall.  254,  18  L.  ed.  737. 

Nor  is  there  any  question  as  to  an  implied 
warranty,  of  title  or  otherwise.  There  bein<; 
an  express  warranty,  that  must  be  taken  to  con- 
tain the  entire  contract  on  the  part  of  the  seller. 
This  warranty  embraces  four  points:  that 
the  slave  was  sound  in  body;  that  he  was  sound 
in  mind ;  that  he  was  a  slave  for  life,  and  that 
the  seller's  title  was  perfect. 

It  is  not  averred  or  claimed  that  the  warran- 
ty was  false  when  it  was  given,  in  either  of 
these  particulars.  The  title  to  the  slave  passed 
at  that  time,  and  if  the  warranty  were  true 
then,  no  breach  could  be  wrought  by  any  after 
event.  Let  it  be  supposed  that,  subsequently, 
a  lesion  of  the  brain  of  the  slave  occurred;  and 
that  permanent  insanity  ensued;  or  that,  from 
subsequent  disease,  he  became  a  cripple  for  life, 
or  died;  or  that,  by  the  subsequent  exercise  of 
the  power  of  eminent  domain,  the  State  appro- 
priated his  ownership  and  possession  to  her- 
self; can  there  be  a  doubt  that  neither  of  these 
things  would  have  involved  any  liability  on  the 
part  of  the  seller?  Ue  was  not  a  perpetual  as- 
surer of  soundness  of  mind,  health  of  body,  or 
continuity  of  title.  A  change  of  the  ownership 
and  possession  of  real  estate  by  the  process  of 
eminent  domain  is  not  a  violation  of  the  cove- 
nant for  quiet  enjoyment.  Frost  v.  Earnest,  4 
Whart.  86;  Ellis  v.  Welch,  6  Mass.  246.  Nor 
is  it  such  an  eviction  as  will  support  an  action 
for  a  breach  of  the  covenant  of  general  warran- 
ty. In  Dobbins  v.  Brown,  12  Pa.  80;  Bailey  v. 
Miltenburger,  31  Id.  41,  it  was  said  by  the 
court:  "It  will  scarcely  be  thought  that  a 
covenant  of  warranty  extends  to  the  state  in 
the  exercise  of  its  eminent  domain.  Like  any 
658*]  *other  covenant,  it  must  be  restrained 
to  what  was  supposed  to  be  the  matter  in  view. 
No  grantor  who  warrants  the  possession  dreams 
that  he  covenants  against  the  entry  of  the  state 
to  make  a  railroad  or  a  canal,  nor  would  it  be 
a  sound  interpretation  of  the  contract  that 
would  make  him  liable  for  it.  An  explicit  cov- 
enant against  all  the  world  would  bind  him; 
but  the  law  is  not  so  unreasonable  as  to  imply 
it."  ^  ^ 

In  Bailey  v.  Miltenberger,  31  Pa.  41,  it  was 
said:     ''It  has  never  been   supposed  that   the 
vendor    or    vendee    contemplated    a  warranty, 
against  the  exercise  of  this  power  whenever  the 
public  good  or  convenience  might  require  it." 
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These  remarks  are  strikingly  apposite  to  the 
point  here  under  consideration.  As  regards 
the  principle  involved,  we  see  nothing  to  dis- 
tinguish tnose  cases  from  the  one  before  us. 
In  all  of  them  the  property  was  lost  to  the 
owner  by  the  paramount  act  of  the  state,  which 
neither  party  anticipated,  and  in  regard  to 
which  the  contract  was  silent.  Emancipation 
and  the  eminent  domain  work  the  same  result 
as  regards  the  title  and  possession  of  the  own- 
er. Both  are  put  to  an  end.  Why  should  the 
seller  be  liable  in  one  case  and  not  in  the  other? 
We  can  see  no  foundation,  in  reason  or  princi- 
ple, for  such  a  claim. 

It  was  formerly  held  that  there  could  be  no- 
warranty  against  a  future  event.  It  is  now 
well  settled  that  the  law  is  otherwise.  Benj. 
Sales,  463.  The  buyer  might  have  guarded 
against  his  loss  by  a  guaranty  against  the- 
cvent  which  has  caused  it.  We  are  asked,  in 
effect,  to  interpolate  such  a  stipulation  and  to- 
enforce  it,  as  if  such  were  the  agreement  of 
the  parties.  This  we  have  no  power  to  do. 
Our  duty  is  not  to  make  contracts  for  the  par- 
ties, but  to  administer  them  as  we  find  them. 
Parties  must  take  the  consequences,  both  of 
what  is  stipulated  and  of  what  is  admitted. 
We  can  neither  detract  from  one  nor  supply 
the  other.  Dermott  v.  Jones,  2  Wall.  1,  17  L. 
ed.  762 ;  Revell  v.  Huasey,  2  Ball  &  B.  287. 

Where  an  article  is  on  sale  in  the  market^ 
and  there  is  no  fraud  on  the  part  of  the  seller, 
and  the  buyer  gets  what  he  *intended  ['650 
to  buy,  he  is  liable  for  the  purchase  price, 
though  the  article  turns  out  to  be  worthless. 
Thus,  where  certain  railroad  scrip  had  been 
openly  sold  in  London  for  several  months,  but 
was  subsequently  repudiated  by  the  directors 
of  the  company  as  having  been  signed  and  is- 
sued by  the  secretary  without  authority,  it  was- 
held  that  the  buyer  could  not  set  up  as  a  de- 
fense a  failure  of  consideration.  Lambert  ▼. 
Heath,  16  Mees.  &  W.  487 ;  Latcea  v.  Purser,  6^ 
Ell.  &  B.  930.  These  cases  go  further  than  it 
is  necessary  for  us  to  go  in  order  to  sustain 
the  liability  of  the  defendants  upon  the  con- 
tract here  m  question.  There,,  as  in  this  case, 
the  buyer  might  have  protected  himself  by  a 
proper  warranty,  but  had  failed  to  do  so. 

But  we  think  the  exact  point  here  under 
consideration  was  settled  by  the  court  of 
Queen's  Bench  in  Mittelholzer  v.  Fullarton,  6 
Ad.  &  E.  (N.  S.)  989.  That  case  so  far  as  it 
is  necessary  to  state  it  was  this:  the  contract 
was  made  at  Burbice,  in  British  Guiana.  The 
plaintiff  sold  to  the  defendant  the  services  of 
one  hundred  and  fifty-three  apprentice  laborers 
who  had  been  slaves,  for  £7,800,  payable  in  six 
annual*  instalments  of  £1,300  each.  The  de- 
fendant paid  four  instalments.  The  appren- 
tices were  then  declared  free  by  the  locaJ  gov- 
ernor and  council.  The  defendant  refused  to- 
Eay  the  last  two  instalments.  The  suit  was 
rought  to  recover  them.  The  court  held  that 
the  plaintiff  was  entitled  to  judgment,  "though- 
the  legislature  had  determined  the  apprentice- 
ship before  they  became  due." 

Lord  Chief  Justice  Denman  said:  **My 
Brother  Weightman  asked  during  the  argu- 
ment, what  would  have  been  the  result,  if  at. 
the  end  of  a  year  the  services  had  beai  deter- 
mined by  the  act  of  God,  and  to  this  no  suffi- 
cient  answer   was   given.    •    •    •    The   plain* 
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tiff's  right  vested  when  the  bargain  was  made. 
The  subsequent  interference  of  the  colonial 
Legislature  does  not  prevent  his  recovering 
what  was  then  stipulated  for." 

Williams,  Justice,  said:  "The  whole  ques- 
tion is,  who  shall  bear  the  loss  occasioned  by  a 
660*]  vis  majorf  And  that  depends  *much 
upon  the  question,  who  was  the  proprietor 
when  that  loss  was  occasioned?  The  property 
in  the  services  of  these  laborers  had  been  trans- 
ferred to  the  defendant.  Then  the  question  is 
analogous  to  those  which  often  arise  in  cases  of 
loss  by  fire;  as  whether  the  goods  were  in  iran- 
siin  or  the  transit  was  ended.  If  the  property 
had  passed,  and  the  residue  of  it  was  destroyed 
by  a  vis  majors  the  loss  must  fall  upon  the  pro- 
prietor of  the  thing,  namely:  of  the  services 
during  the  unexpired  term."  The  other  jus- 
tices expressed  themselves  to  the  same  effect, 
and  the  judgment  was  unanimously  given. 

If  all  the  buildings  upon  leasehold  premises 
bo  destroyed  by  fire,  the  lessee  is,  nevertheless, 
liable  for  the  full  amoimt  of  the  rent  during 
the  residue  of  the  term.  Baker  v.  Holtpzaffelly 
4  Taunt.  45.  And  if  he  has  covenanted  to  re- 
pair, he  must  also  rebuild.  Phillips  v.  Ste- 
vens, 16  Mas§.  238.  So,  if  a  fire  occur  after  the 
contract  of  safe,  but  before  the  conveyance  is 
executed,  the  loss  must  be  borne  by  the  buyer. 
Sug.  Vend.  201. 

All  contracts  are  inherently  subject  to  the 
paramount  power  of  the  sovereign,  and  the  ex- 
ercise of  such  power  is  never  understood  to  in- 
volve their  violation,  and  is  not  within  that 
provision  of  the  national  Constitution  which 
forbids  a  state  to  pass  laws  impairing  their  ob- 
ligation. The  power  acts  upon  the  property 
which  is  the  subject  of  the  contract,  and  not 
upon  the  contract  itself.  West  River  Bridge 
Co.  V.  Diw,  0  Plow.  532,  536. 

Such,  also,  is  the  rule  of  the  French  law  and 
such  was  the  Roman  law.  The  seller  is  not 
bound  to  warrant  the  buyer  against  acts  of 
mere  force,  violence  and  casualties,  nor  against 
the  act  of  the  sovereign,  1  Domat.  part  1,  book 
1,  tit.  2,  sec.  10,  paragraph  4.  "After  the  bar- 
gain is  completed,  the  purchaser  stands  to  all 
losses."  Digest  2,  14,  77,  Cooper's  Justinian, 
615.  Tlie  case  is  one  in  which  the  maxim  ap- 
plies. Res  petit  sua  domino.  Meredith's  Emer- 
igon,  419;  Paine  v.  Meller,  6  Ves.  349. 

It  has  been  earnestly  insisted  that  contracts 
661*]  for  the  purchase  *and  sale  of  slaves  are 
contrary  to  natural  justice  and  right,  and  have 
no  validity  unless  sustained  by  positive  law; 
that  the  right  to  enforce  them  rests  upon  the 
same  foundation,  and  that  when  the  institution 
is  abolished,  all  such  contracts  and  the  means 
of  their  enforcement,  unless  expressly  saved, 
are  thereby  destroyed.  Slavery  was  originally 
introduced  into  the  American  colonies  by  the 
mother  country,  and  into  some  of  them  against 
their  will  and  protestations.  In  most,  if  not 
all  of  them,  it  rested  upon  universally  recog- 
nized custom,  and  there  were  no  statutes  legal- 
izing its  existence  more  than  there  were  legal- 
izing the  tenure  of  any  other  species  of  per- 
sonal property.  Though  contrary  to  the  law  of 
nature  it  was  recognized  by  the  law  of  nations. 
The  atrocious  traffic  in  human  beings,  torn 
from  their  country  to  be  transported  to  hope- 
less bondage  in  other  lands,  known  as  the  slave 
trade,  was  also  sanctioned  by  the  latter  code. 
13  Wall. 


1  Wild.  Int.  Law,  70;  Dana's  Wheat.  199;  The 
Antelope,  10  Wheat.  67;  Le  Louis,  2  Dod.  210. 

Where  the  traffic  was  carried  on  by  the  sub- 
jects of  governments  which  had  forbidden  it,  a 
difTerent  rule  was  applied.  The  Amedie,  1  Ac- 
ton, 240;  The  Diana,  1  Dod.  95;  The  Fortuna,  1 
Dod.  81.  Humane  and  just  sentiments  upon 
the  subject  ^vere  of  slow  growth  in  the  minds 
of  publicists.  1  Phillmore's  Law  of  Nations, 
316.  The  institution  has  existed  largely  under 
the  authority  of  the  most  enlightened  nations 
of  ancient  and  modem  times.  Wherever  found, 
the  rights  of  the  owner  have*  been  regarded 
there  as  surrounded  by  the  same  sanctions  and 
covered  by  the  same  protection  as  other  prop- 
erty. Le  Louis,  2  Dod.  250.  The  British  gov- 
ernment paid  for  the  slaves  carried  off  by  its 
troops  from  this  country,  in  the  war  of  1812, 
as  they  did  for  other  private  property  in  the 
same  category.  Lawrence's  Wheat.  496.  The 
Constitution  of  the  United  States  guaranteed 
the  return  of  persons  "held  to  service  or  labor 
in  one  state  under  the  laws  thereof,  escaping 
into  another."  "TTie  object  of  this  clause  was 
to  secure  to  the  citizens  of  the  slaveholding 
states  the  complete  right  and  title  of  ownership 
in  their  slaves  as  property  in  every  state  in  the 
Union,  *into  which  they  might  escape."  [*662 
Historically  it  is  known  that  without  this  pro- 
vision, the  Constitution  would  not  have  been 
adopted,  and  the  Union  could  not  have  been 
formed.     Prigg  ▼.  Pennsylvania,  16  Pet.  611. 

But  without  considering  at  length  the  sever- 
al assumptions  of  the  proposition,  it  is  a  suffi- 
cient answer  to  say  that  when  the  13th  Amend- 
ment to  the  Constitution  of  the  United  States 
was  adopted,  the  rights  of  the  plaintiff  in  this 
action  had  become  legally  and  completely  vest- 
ed. Rights  acquired  by  a  deed,  will  or  con- 
tract of  marriage,  or  other  contract  execut- 
ed according  to  statutes  subsequently  repealed, 
subsist  afterwards,  as  they  were  before,  in  all 
respects  as  if  the  statutes  were  still  in  full 
force.  This  is  a  principle  of  universal  juris- 
prudence. It  is  necessary  to  the  repose  and 
welfare  of  all  communities.  A  different  rule 
would  shake  the  social  fabric  to  its  founda- 
tions and  let  in  a  flood  tide  of  intolerable  evils. 
It  would  be  contrary  to  "the  general  principles 
of  law  and  reason,"  and  to  one  of  the  most  vital 
ends  of  government.  Calder  v.  Bull,  3  Dall. 
388.  The  doctrines  of  the  repeal  of  statutes 
and  the  destruction  of  vested  rights  by  implica- 
tion, are  alike  unfavored  in  the  law.  Neither 
is  to  be  admitted  unless  the  implication  is  so 
clear  as  to  be  equivalent  to  an  explicit  declara- 
tion. Every  doubt  should  be  resolved  against 
a  construction  so  fraught  with  mischiefs. 
Tliere  is  nothing- in  the  language  of  the  Amend- 
ment which  in  the  slightest  degree  warrants 
the  inference  that  those  who  framed  or  those 
who  adopted  it  intended  that  such  should  be  its 
effect.  It  is  wholly  silent  upon  the  subject. 
The  proposition,  if  carried  out  in  this  case, 
would,  in  effect,  take  away  one  man's  property 
and  give  it  to  another.  And  the  deprivation 
would  be  "without  due  process  of  law."  This 
is  forbidden  by  the  fundamental  principles  of 
the  social  compact,  and  is  beyond  the  sphere  of 
the  legislative  authority  both  of  the  states  and 
the  nation.  Taylor  v.  Porter,  4  Hill,  146; 
Wynehamer  v.  The  People,  13  N.  Y.  394;  Wil- 
kinson ▼.  Leland,  2  Pet.  658.    What  would  be 
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the  effect  of  an  amendment  of  the  national 
Constituticm  reaching  so  far — if  such  a  thing 
663*]  *8hould  occur — it  is  not  necessary  to 
consider,  as  no  such  question  is  presented  in 
the  case  before  us. 

Many  cases  have  been  decided  by  the  high- 
est state  courts  where  the  same  questions  arose 
which  we  have  been  called  upon  to  consider  in 
this  case.  In  very  nearly  all  of  them  the  con- 
tract was  adjudged  to  be  valid,  and  was  en- 
forced. They  are  too  numerous  to  be  named. 
The  opinions  in  some  of  them  are  marked  by 
great  ability. 

Whatever  we  may  think  of  the  institution  of 
slavery  viewed  in  the  light  of  reli^on,  morals, 
humanity,  or  a  sound  political  economy — as  the 
obligation  here  in  question  wa«  valid  when  ex- 
ecuted, sitting  as  a  court  of  justice,  we  have  no 
choice  but  to  give  it  effect.  We  cannot  regard 
it  as  differing  in  its  legal  efficacy  from  any  oth- 
er unexecuted  contract  to  pay  money  made  up- 
on a  sufficient  consideration  at  the  same  time 
and  place.  Neither  in  the  precedents  and  prin- 
ciples of  the  common  law,  nor  in  its  associated 
system  of  equity  jurisprudence,  nor  in  the  older 
system  known  as  the  civil  law, .is  there  any- 
thing to  warrant  the  result  contended  for  by 
the  defendants  in  error.  Neither  the  rights 
nor  the  interests  of  those  of  the  colored  race 
lately  in  bondage  are  affected  by  the  conclu- 
sions we  have  reached.  This  opinion  decides 
nothing  as  to  the  effect  of  President  Lincoln's 
Emancipation  Proclamation.  We  have  had  no 
occasion  to  consider  that  subject. 

The  judgment  heloto  is  reversed,  and  the 
cause  will  he  remanded  to  the  Circuit  Court, 
with  directions  to  proceed  in  conformity  to  this 
opinion. 

Dissenting  Mr.  Chief  Justice  GluMe. 


329»]  •THE  STEAMER  PATAPSCO,  her 
Tackle,  etc,  James  A.  Borland,  Claimant, 
Appt^ 

V. 

JAJpIS  BOYCE. 

(See  8.  C.  "The  Patapsoo,"  18  Wall.  829-885.) 

Lien  on  vessel  for  supply  of  coal — entries  in 

books  explainable, 

1.  Where  coal  is  furnished  to  a  vessel  In  a  for- 
eign port  to  enable  her  to  make  her  voyage,  the  in- 
ference is,  that  the  credit  was  given  to  the  vessel, 
unless  it  can  be  inferred  that  the  master  had 
funds  or  the  owners  had  credit,  and  that  the  ma- 
terial man  knew  of  this,  or  knew  such  facts  as 
should  have  put  him  on  inquiry. 

2.  If  the  credit  was  to  the  vessel  there  Is  a  lien, 
and  the  burden  of  displacing  it  is  on  the  claimant. 

3.  Entries  in  books  are  always  explainable,  and 
the  truth  of  the  transaction  can  be  shown  inde- 
pendent of  them. 

[No.  140.] 

Argued  Mar.  21,  1872.    Decided  May  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 
Mr,  €•  Donohne  for  appellant. 

NOTB. — Lien  for  repairs  and  necesaariea  for  vett- 
set,  and  for  supplies,  salvage,  and  freifiht;  pro- 
ceedings in  rem  for — see  notes,  2  L.  ed.  U.  S.  o86 ; 
4  L.  ed.  U.  8.  609 :  6  L.  ed.  U.  8.  531 ;  15  C.  C  A. 
679 :  21  C  C.  A.  21. 
606 


Messrs.  D.  MoBCalioii  and  O.  Horwitz^  for 

appellee : 

The  libelant  having  proven  a  sale  and  deliv- 
ery of  necessaries,  via.:  coal,  on  board  of  a 
steamship,  used  by  it  in  its  navigation,  in  a 
foreign  port,  ordered  by  the  owner's  agent,  the 
presumption  of  law  would  be  that  the  goods 
were  purchased  on  the  credit  of  the  steamship 
itself,  and  the  claimants  must  displace  that 
presumption. 

See,  Judge  Tanej'*s  remarks  in  Thomas  v. 
Osbom,  19  How.  22,  15  L.  ed.  534,  citing  The 
Qen.  Bmith,  4  Wheat.  443;  The  Freeman  v. 
Buckingham,  18  How.  182,  15  L.  ed.-  341;  The 
8t.  Jago  de  Cuba,  9  Wheat.  417. 

Where  the  owners  of  a  steamboat  need  coal 
for  it,  and  have  none  on  hand,  but  actually  buy 
some  at  the  lowest  cash  price  in  a  foreign  port, 
the  presumption  of  law  would  be  that  they  had 
no  credit  to  buy  it  on  their  own  responsibility 
otherwise  than  for  cash.  If  the  material  man 
waives  the  preliminary,  cash  on  delivery,  the 
presumption  of  law  is,  that  he  does  not  do  it 
on  the  exclusive  credit  of  the  buyer,  but  rather 
on  the  credit  of  the  ship  to  which  it  was  deliv- 
ered in  a  foreign  port.  The  Sea  Lark,  1  Spr. 
673. 

The  very  late  cases  of  The  Lulu,  10  WalL 
192,  19  L.  ed.  906;  The  Kalorama,  10  WalL 
204,  19  L.  ed.  941 ;  The  Custer,  10  Wall.  215,  19 
L/  ed.  944;  The  Grapeahoi,  9  Wall.  129,  19  L. 
ed.  651 ;  The  Guy,  9  Wall.  758,  19  L.  ed.  710, 
are  quite  conclusive  in  favor  of  the  right  of  the 
material  man  in  this  case. 

Entries  in  books  are  always  explainable.  The 
proof  of  the  transaction  can  be  shown  inde- 
pendently of  the  entry.  In  place  of  the  orders 
of  the  goods  for  the  Patapsco  by  name,-  and  in 
place  of  the  delivery  on  that  steamer  itself,  and 
of  the  rendition  of  bills  aggregating  the  differ- 
ent deliveries  to  the  seveiul  steamers  by  name, 
and  of  the  evidence  proving  a  delivery  on  the 
faitli  of  the  implied  hypothecation  of  the  Pa- 
tapsco, the  mere  entries  in  the  journal  and 
ledger,  which  are  not  the  originals,  ought  not 
to  weigh  much  cm  the  subject  of  a  personal 
credit.  Even  the  taking  of  the  company^s 
notes  would  not  create  a  presumption  that  the 
credit  was  personal,  and  would  not  displace  a 
bona  fide  lien  if  the  note  were  surrendered  at 
the  trial. 

The  Guy,  supra;  The  Kalorama,  supra. 

Mr.  Justice  Davis  delivered  the  opinion  of 

the  court: 

Boyce,  a  coal  dealer  in  Baltimore,  filed  a  libel 
against  the  steamer  Patapsco,  in  the  district 
court  of  New  York,  to  recover  a  demand  for 
six  separate  supplies  of  coal  furnished  between 
the  3d  of  February  and  the  26th  of  March, 
1866,  to  the  steamer  Patapsco.  One  Borland 
intervened  as  claimant.  The  question  was, 
whether  the  coal  had  been  furnished  on  the 
credit  of  the  vessel,  or  on  that  of  her  owners 
only.  The  facts,  as  we  assume  them  from  the 
weight  of  evidence,  itself  somewhat  inconsist- 
ent, were  thus:  The  Ck>mmercial  Steamboat 
Company,  a  corporation  of  Rhode  Island, 
owned  and  chartered  certain  steamers,  the 
Kingfisher,  etc.,  and  used  them  as  a  line  of 
steamers  from  New  York  to  Baltimore.  The 
Patapsco  was  chartered  by  the  company  to  nm 
on  the  line,  and  registered  at  New  York  in  the 
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individual  name  of  one  Bacon,  president  of  the 
company;  though  the  company  controlled  her. 
The  company  had  an  agent  at  Baltimore,  and 
the  course  of  dealing  was  as  follows: 

When  the  steamers  would  arrive  at  Balti- 
more, their  engineers  would  inform  this  agent 
of  the  amount  of  coal  they  needed  for  their  dif- 
ferent vessels;  whereupon  the  agent  would  fill 
up  a  printed  calendar  circular,  directed  to 
Boyce,  requesting  him  to  furnish  "with  in- 
330*]  voice"  to  that  steamer  by  name  *  (in  this 
case  the  Patapsco)  so  many  tons  of  coal;  say- 
ing nothing  about  charging  anybody.  Boyce 
would  then  fill  up  a  printed  order  to  his  clerk, 
directing  him  to  furnish  the  coal  to  the  stei^mer 
named.  On  receipt  of  this  latter  order,  the 
coal  would  be  delivered  on  board  the  steamer. 
At  the  end  of  a  montli,  a  bill  would  be  made  of 
all  deliverances  to  all  the  boats.  TTie  object  of 
making  out  a  general  bill  at  the  end  of  each 
monyi.  it  appears,  was  to  avoid  a  multiplica- 
tion of  bills  and  for  the  sake  of  convenience. 

The  entries  in  the  libelant's  journal  were 
thus — one  e3cample  showing  all: 

Baltimore,  March,  1866. 
Commercial  Sfb't  Co.: 
80  Tons  Geo.  C'k  St'r  Kingfisher,    $7 . .     $560 
25  "  "  Patapsco,        7..       175 

80  "  "  Kingfisher,      7..       560 

42     .       **  •*  Patapsco,        7..       294 


And  in  his  ledger,  they  were  thus: 
Commercial  St'b't  Co.:  Dr. 

1866. 
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3,008.41 

Balance 4,693.79 


Dr. 


$13,761.66 


To  Balance $4,693.79 

331*]  'The  form  of  entries  of  the  libelant's 
day-book  did  not  appear;  the  claimant  waived 
the  production  of  it  and  the  bills  rendered  to 
the  company  were  not  produced. 

The  coal  was  sold  at  the  lowest  price,  and  it 
was  necessary  for  the  Patapsco  to  make  her 
trips,  and  was  used  by  her  in  making  them. 
The  agent  of  the  steamship  company  stated  that 
"the  coal  bought  for  the  Patapsco  was  ordered 
for  the  steamer  expressly,  but  on  account  of  the 
Commercial  Steamship  Company,  the  same  as 
all  coal  was  ordered  and  bought  for  the  several 
steamers  constituting  the  line."  "The  owners 
or  charterers  (he  added)  were  not  known  in  the 
13  Wall.  U.  S.,  Book  20. 


transaction,  but  the  steamer  was  supposed  to 
belong  to  the  Commercial  Steamboat  Company, 
by  the  parties  who  furnished  the  coal." 

During  the  whole  time  that  this  coal  was  fur- 
nished, the  steamboat  company  was  in  an  em- 
barrassed state,  and  on  the  3d  of  February,  on 
which  day  the  first  item  of  the  coal  for  which 
the  steamer  was  libeled,  was  furnished,  the 
steamship  company  executed  six  promis8(»T' 
notes  of  $7,500  each,  $45,000  in  all,  to  the  Bal- 
timore &  Ohio  Railroad  Company;  following 
them  immediately  and  by  the  6th,  by  mortgages 
on  three  of  its  steamers  to  secure  payment. 
And  it  owed  a  balance  of  $25,800  to  the  Nep- 
tune Steamboat  Company  on  the  Ist  of  Febru- 
ary, 1866,  so  much  remaining  due  for  money 
laid  out,  paid  or  advanced,  in  the  preceding 
year. 

On  the  2d  of  April,  1866,  nine  days  after  the 
last  item  of  coal  furnished  to  the  Patansco,  the 
registered  owner,  Bacon,  executed  a  bill  of  sale 
of  her  to  Borland,  already  mentioned  as  the 
claimant  in  the  case,  to  secure  to  him  a  debt  of 
$10,500,  and  on  the  10th  following  the  company 
failed  entirely;  the  failure  being  followed  by 
attachments  to  a  very  laige  amoimt,  much  of 
it  like  the  $25,800  already  mentioned,  for  mon- 
ey lent  or  debts  due  prior  to  the  3d  of  Febru- 
ary, 1866;  and  the  result  being  a  general  break 
up  of  the  company,  in  which  the  creditors  got 
but  a  small  portion  of  the  claims  from  the 
whole  effects  of  the  corporation. 

It  was  in  virtue  of  his  bill  of  sale  above  men- 
tioned that  Borland  contested  the  libelant's 
claim. 

*The  district  oourt  dismissed  the  li-  [*332 
bel ;  holding  that  there  was  no  credit  to  the  ves- 
sel. The  circuit  court,  on  appeal,  held  that 
there  was,  and  reversed  the  decree.  From  this 
reversal  Borland  appealed  to  this  court. 

Whether  the  coal  was  furnished  on  the  cred- 
it of  the  vessel,  or  of  the  owners,  is  the  only 
point  of  inquiry  in  this  case.  The  case  itself 
18  not  without  its  embarrassments,  for  the  eW- 
dence,  in  some  of  its  aspects,  is  not  consistent 
with  either  theory,  but  the  weight  of  it,  in  our 
opinion,  enables  us  to  assert  the  lien  against  the 
ship. 

It  is  undisputed  that  the  Patapsco  was  in  a 
foreign  port,  and  that  the  coal  was  ordered  for 
her,  specifically  by  name,  and  delivered  to  the 
oflicers  in  charge  of  her.  It  is  equally  free 
from  dispute  that  the  supply  of  coal  was  neces- 
sary— indeed,  indispensable — ^to  enable  her  to 
make  her  voyage  at  all.  In  such  a  case  the  in- 
ference is,  that  the  credit  was  given  to  the  ves- 
sel, unless  it  can  be  inferred  that  the  master 
had  funds  or  the  owners  had  credit,  and  that 
the  material  man  knew  of  this,  or  knew  such 
facts  as  should  have  put  him  on  inquiry.  The 
Lulu,  10  Wall.  192,  19  L.  ed.  906.  There  is  no 
reason  to  suppose  that  the  master  had  funds  or 
the  owners  of  the  line  credit,  nor  that  the  li- 
belant was  guilty  of  laches.  On  the  contrary 
it  is  in  proof  that  the  company  which  owned 
the  line  of  steamships  was,  at  the  date  of  these 
transactions,  hopelessly  insolvent,  and  was  bor- 
rowing large  sums  of  money  on  a  mortgage  of 
its  steamers,  away  fromi  home,  and  in  the  very 
city  where  the  libelant  resided.  It  would  be 
strange  if  the  libelant  *did  not  know  [*334 
this  condition  of  things  and,  in  the  absence  of 
proof  on  the  subject,  it  is  a  reasonable  inference 
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that  he  did.  If  he  had  this  knowledge  it  would 
be  a  violent  presumption  to  suppose  that  he  re- 
lied on  the  credit  of  the  company  at  all  for  the 
supplies  which  he  furnished.  The  company 
running  the  steamers  was  a  distant  corporation, 
of  no  established  name,  and  without  personal 
liability  in  case  the  enterprise  recently  under- 
taken should  prove  a  failure,  and  it  is  hard  to 
believe  that  a  large  and  intelligent  coal  mer- 
chant in  Baltimore,  in  dealing  with  this  corpo- 
ration, intended  to  renounce  his  claim  against 
the  steamers  in  case' he  Was  not  paid.  It  is  very 
clear  that  there  was  no  credit  to  the  company 
at  the  time  of  sale,  because  the  coal  was  sold 
for  cash  at  the  lowest  market  price.  And  when 
the  libelant  waived  his  privilege  of  cash  on  de- 
livery, and  put  the  coal  on  board  the  steamship, 
the  presumption  of  law  would  be  that  he  there- 
by gave  credit  to  the  steamship,  and  not  to  the 
owners  thereof,  inasmuch  as  the  supplies  were 
furnished  in  a  foreign  port. 

If  the  credit  was  to  the  vessel  there  is  a  lien, 
and  the  burden  of  displacing  it  is  on  the  claim- 
ant. He  must  show,  affirmatively,  that  the 
credit  was  given  to  the  company  to  the  exclu- 
sion of  a  credit  to  the  vessel.  This  he  seeks  to 
do  by  the  form  of  charge  in  the  libelant's  jour- 
nal and  ledger.  If  it  be  conceded  that  these  en- 
tries tend  to  support  this  position,  they  are  far 
from  being  conclusive  eviaence  on  the  subject. 
Entries  in  books  are  always  explainable,  and 
the  truth  of  the  transaction  can  be  shown  inde- 

Cdent  of  them.  Th^  form  of  charge  in  any 
k  of  original  entries  does  not  appear,  as  the 
day  book  was  not  called  for  by  the  claimants, 
nor  are  the  "invoices"  which  the  libelant  was 
directed  to  furnish  with  the  coal  produced.  But, 
from  the  form  of  entry  in  the  journal  itself 
(where  the  amount  furnished  to  each  vessel  is 
set  opposite  to  its  name),  we  are  led  to  the  con- 
clusion that  the  day-book  entries  which  are  thus 
journalized  were  debited  to  each  steamer  by 
name.  If  this  be  so,  the  journal  entries  are  not 
inconsistent  with  the  idea  of  the  credit  being 
given  on  the  security  of  the  ship.  More  espe- 
335*]  *cially  is  this  apparent  when  it  is  prov- 
en that  the  reason  why  monthly  accounts  were 
made  out  to  the  steamboat  company  in  bulk 
was  for  the  sake  of  convenience,  and  to  save  a 
useless  accumulation  of  bills.  There  is  nothing 
besides  this  journal  entry  to  indicate  that  the 
coal  was  furnished  on  the  personal  credit  of  the 
company;  and,  as  the  other  facts  in  the  case  are 
in  favor  of  a  charge  direct  to  the  steamship,  we 
do  not  think  the  legal  inference  of  credit  to  the 
ship  is  removed. 

^  The  lien  of  material  men  for  supplies  in  a  for- 
eign port  is  of  so  high  a  character  that,  in  the 
case  of  The  8t.  Jago  de  Cuba,  9  Wheat.  409,  it 
was  protected,  along  with  that  of  seamen's 
wages,  against  a  forfeiture  which  had  accrued 
to  the  United  States,  and  the  recent  decisions  in 
this  court  have  had  the  effect  to  place  this  lien 
on  a  more  substantial  footing  than  some  previ- 
ous cases  seem  to  have  left  it.  The  Orapeshot, 
9  Wall.  129,  19  L.  ed.  651 ;  The  Lulu,  10  Wall. 
192,  19  L.  ed.  906;  The  Kalorama,  10  Wall.  204, 
19  L.  ed.  941. 

On  the  whole,  while  we  concede  that  the  case 
is  not  free  from  difficulty,  we  are  not  disposed 
to  disturb  the  decree  of  the  circuit  court  in  any 
particular. 

Decree  aMnned, 
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V. 

Z.  MONTGOMERY  ei  oL 

(See  S.  C.  13  Wall.  480-497.) 

Survey,  when  necessary  to  identify  Mexican 
lands — defective  boundary — effect  of  con- 
firmation— equitable  rights. 

*1.  Where  a  Spanish  or  Mexican  grant  of  lands 
In  California  does  not  Identify  the  precise  tract  of 
land  granted,  either  by  de9criptlon  or  by  reference, 
the  title  Is  on  Imperfect  one,  needing  the  further 
action  of  the  United  States  government  to  make 
it  nerfect. 

2.  Such  Is  the  case  where  one  side  of  the  tract 
is  undefined,  or  one  of  the  exterior  boundary  linei 
cannot  be  located.  An  authoritative  survey  is  re- 
quired to  demonstrate  the  particular  tract  of  land 
granted. 

3.  A  confirmation  of  a  Spanish  or  Mexican  grant 
of  land  in  California  segregates  the  land  from  the 

f»ublic  domain  and  Invests  the  confirmee  wltfi  the 
egal  title.  It  entitles  him  to  a  patent  for  the 
land  as  soon  as  the  requisite  survey  has  been  made. 
No  other  title  not  clothed  with  equal  solemnities 
can  be  set  up  against  the  confirmee  or  his  assigns, 
in  an  action  of  ejectment. 

4.  But  the  equitable  rights  of  third  persons  un- 
der the  same  title  are  not  cut  off.  They  will  be 
sustained  in  a  court  of  equity  as  against  the  con- 
firmee and  his  assigns,  who  are  chargeable  with 
knowledge  of  the  said  equity. 

5.  The  position  of  a  confirmee  is  analogous  to 
that   of   a    patentee   under    a    pre-emption    right 

.  Equity  will  hold  him  as  a  trustee  for  those  who 
have  equitable  rights  in  the  land,  to  the  extent  of 
their  interests. 

6.  Equitable  interests  must  be  sought,  not  in  an 
action  of  ejectment,  but  in  an  equitable  proceed- 
ing where  they  can  be  properly  Investigated,  with  m 
due  regard  to  the  rights  of  otners  which  may  have 
intervened,  such  as  those  of  bona  fide  purchasers, 
etc.,  ignorant  of  the  equities  existing  between  the 
original  parties. 

[No.  169.] 

Argued  Apr.  4,  5,  8,  1872.    Decided  May  6, 

1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  stated  by  the  court. 
Messrs.  M .  Blair,  F.  A.  Diok  and  H.  W. 
Garpentier  for  plaintiil  in  error. 

Mr,  S«  O.  Honeliton  for  defendants  in 
error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  by  the  plaintiff 
in  the  circuit  court  of  the  United  States  for 
the  district  of  California  against  a  large  num- 
ber of  defendants,  to  recover  certain  lands  al- 
leged to  be  in  their  possession,  lying  on  the  east 
side  of  the  bay  of  San  Francisco  and  described 
in  the  petition.  Answers  were  put  in  by  the  de- 
fendants, severally  claiming  distinct  portions  of 
the  land. 

On  the  trial  the  plaintiff  deraigned  title  un- 
der the  children  of  Maria  Teodora  Peralta,  a 
deceased  daughter  of  Luis  Peralta,  and  proved 
mesne  conveyances  from  them  to  the  extent  of 
an  undivided  five  and  a  half  ninths  of  one  ninth 
of  the  land  in  question.  But  whether  the  chil- 
dren of  Maria  Teodora  Peralta  were  entitled  to 
any  estate  in  the  lands  upon  which  the  plaintiff 
could  sustain  an  action  oi  ejectment  against  the 
defendants,  was  the  question. 


*Headnote8  by  Mr.  Justice  Bbadlbt. 
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•481]  •Luis  Peralta,  the  father  of  Maria 
Teodoia,  died  in  August,  1851,  in  possession  of 
the  roncho  called  San  Antonio,  of  which  the 
premises  in  question  were  a  part,  leaving  four 
sons,  four  daughters,  and  several  grandchildren 
by  a  deceased  daughter,  the  said  Maria  Teodora. 

The  four  sons  presented  their  petition  for  the 
confirmation  of  the  claim  to  the  entire  rancho, 
to  the  board  of  commissioners  organized  under 
the  act  of  Congress  of  March  3,  1851,  founding 
their  claim  on  certain  documents  supposed  to 
demonstrate  their  father's  right  to  the  rancho, 
and  upon  an  alleged  devise  thereof  to  them. 
Upon  this  petition  the  rancho  was  confirmed  to 
the  said  sons  in  divided  parcels,  the  portion 
embracing  the  premises  in  question  being  con- 
firmed to  Domingo  and  Vincente  Peralto,  by 
final  decree  of  this  court  in  December  term, 
1856. 

See,  19  How.  343,  15  L.  ed.  678. 

No  final  approved  survey,  however,  took  place 
under  the  confirmation.  The  defendant  holds 
under  the  confirmees. 

The  plaintiff  insists  ^hat  Luis  Peralta's  title 
was  a  perfect  title  under  the  Spanish  and  Mex- 
ican Laws  and  was  protected  oy  the  treaty  of 
Guadalupe  Hidalgo;  and  that  the  confirmation 
of  it  on  the  application*  of  the  sons  could  not 
add  to  its  strength  and  could  not  take  away  the 
right  of  the  daughters  as  co-heirs  of  their 
father ;  and  whether  so  or  not,  the  confirmation 
of  the  title  inures  to  the  benefit  of  those  al- 
ready entitled  under  the  original  grant,  their 
heirs  and  assigns;  and  as  no  devise  from  Luis 
to  his  sons  was  exhibited  on  the  trial  of  this 
cause,  the  plaintiff  contends  that  he  was  en- 
titled to  recover  under  the  hereditary  right  of 
Maria  Teodora's  children. 

The  defendants  on  the  contrary,  deny  that 
the  title  of  Luis  Peralta  was  a  perfect  title; 
and  even  if  it  was,  they  contend  that  the  claim 
of  the  daughters  cannot  avail  in  an  action  of 
ejectment  against  the  award  of  the  commis- 
sioners in  favor  of  the  sons  of  Luis  which  gave 
them  the  legal  title. 

These  were  the  principal  points  discussed  on 
the  argument  of  the  cause. 

To  show  that  Luis  Peralta*s  title  was  a  per- 
fect one,  the  plaintiff  produced  in  evidence  the 
documents  on  which  it  was  founded.  They  are 
set  out  in  the  bill  of  exceptions,  and  are  the 
same  that  were  before  this  court  in  the  case  of 
U.  8.  V.  Peralta,  19  How.  343,  16  L.  ed.  678, 
when  the  claim  was  confirmed.  In  that  case 
the  court  intimated  an  opinion  that  the  title 
was  perfect  for  at  least  a  part  of  the  rancho 
(embracing  a  part  of  the  premises  now  in  ques- 
tion) but  the  point  was  not  material  in  the 
case,  because  the  claimants  were  ec^ually  en- 
titled to  a  confirmation,  whether  their  father's 
title  was  perfect  or  imperfect,  legal  or  equi- 
489*]  table;  so  that  the  intimation  was  *noth^ 
ing  but  an  ohite^'  dictum  of  the  judge  who  de- 
livered the  opinion.  The  title,  in  some  of  its 
aspects,  again  came  before  the  supreme  court 
of  California,  in  1864,  in  the  case  of  Minturn  v. 
Brotcer,  24  Oil.  644,  but,  as  both  parties  in  that 
case  deemed  it  their  interest  to  concede  th^  title 
to  be  a  perfect  one,  the  observations  of  the 
court  on  the  subject  cannot  be  regarded  as  pre- 
cluding further  examination.  Such  examina- 
tion, exhaustive  in  its  character,  was  given  in 
1870  by  the  same  court  on  this  identical  title, 
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and  on  the  very  point  in  question,  in  the  case  of 
Banks  v.  Moreno,  39  Cal.  233;  and  the  court, 
with  all  the  documents  before  it  which  have 
been  proven  in  this  case,  decided  that  the  title 
was  imperfect.  If  this  were  a  case  depending 
merely  on  the  local  land  laws  of  California,  we 
should  be  bound  by  that  decision.  But  as  the 
appellant,  in  case  the  title  is  adjudged  a 
perfect  one,  invokes  the  guaranty  stipulations 
of  the  treaty  of  Guadalupe  Hidalgo  in  his 
favor,  independent  of  any  action  of  the  com- 
missioners, the  question  ceases  to  be  a  mere 
local  one  and  devolves  upon  this  court  the  duty 
of  deciding  it  on  its  merits.  An  examination, 
however,  of  the  reasoning  of  the  supreme  court 
of  California,  in  the  case  last  cited,  satisfies  us 
of  its  soundness.  The  point  of  the  decision  ^s 
that  the  rancho  of  San  Antonio  never  had  any 
clearly  defined  boundary  on  the  east.  In  this 
we  concur  with  that  court.  The  new  claim  now 
made  to  extend  that  boundary  beyond  the  crest 
of  the  mountain,  and  to  take  in  the  eastern 
slope  on  the  pretense  that  the  Leandro  creek  is 
the  boundary  to  its  ultimate  source,  is  itself 
conclusive  to  show  the  uncertainty  with  which 
it  has  always  been  invested. 

Luis  Peralta's  occupation  of  the  rancho  goes 
back  to  1820.  In  that  year  he  presented  to 
Governor  De  Sola  his  petition  for  a  grant,  de- 
scribing the  tract  as  follows :  "At  the  distance 
of  eight  leagues  from  the  mission  of  San  Jos6, 
in  a  northerly  or  northwesterly  course,  along 
the  coast,  there  is  a  creek  named  by  the  reverend 
fathers  of  the  aforesaid  mission,  San  Leandro; 
and  from  this  to  a  little  hill,  adjoining  the  sea 
•beach  in  the  same  direction  and  along  ['490 
the  coast — there  may  be  four  or  five  leagues, 
more  or  less,  or  about — which  place  and  land  he 
asks  and  solicits  may  be  granted  to  him  that  he 
may  establish  a  rancho.^'  Here,  certainly,  is 
nothinsf  definite.  Supposing  the  creek,  San 
Leandro,  as  the  point  of  beginning,  and  the  little 
hill  four  or  five  leagues  fijyond,  as  fixed  and 
ascertained  points;  and  supposing  the  shore  of 
the  bay  on  the  west  to  be  meant  for  the  bound- 
ary on  that  side,  there  is  no  hint  of  a  boundary 
on  the  east.  Nor  is  the  quantity  specified. 
Had  that  been  done,  perhaps  it  might  have 
enabled  a  surveyor  to  fix  a  boundary  by  re- 
lation. This  is  the  first  and  original  document 
on  which  the  title  is  based — ^the  foundation  of 
all  the  rest. 

Upon  this  petition,  the  governor,  by  an  order 
of  August  3,  1820,  directs  Captain  Arguello  to 
appoint  an  officer  to  put  Sergeant  Luis  Peralta 
in  possession  of  the  lands  petitioned  for,  and  to 
"place  landmarks  on  the  four  points  of  the 
compass,  that  it  may  be  known  at  all  times  the 
extent  of  said  lands  which  have  been  granted  to 
him."  Lieutenant  Martinez  being  detailed  for 
this  service,  on  the  16th  of  August,  1820,  re- 
ports his  action  as  follows:  "The  boundaries 
which  separate  his  land  were  marked  to  him,  to 
wit:  the  deep  creek  called  San  Leandro,  and  at 
a  distance  from  this  (say  about  five  leagues) 
there  are  two  small  mountains  (cerritos).  The 
first  is  close  to  the  beach;  next  to  it  follows 
that  of  San  Antonio,  serving  as  boundaries,  the 
rivulet  which  issues  from  the  mountain  ranges, 
and  rims  along  the  foot  of  said  small  moun&in 
of  San  Antonio,  dividing  or  separating-  the 
land;  and  at  the  entrance  of  the  little  gUlch 
there  is  a  rock  elevating  itself  in  the  form  of  a 

699 


( 


480-497 


Supreme  Court  of  the  United  States. 


Dec.  Term, 


> 


monument,  and  looking  towards  the  north.  On 
both  boundaries  were  fixed  firm  landmarks. 
.  I  put  in  possession  of  the  said  land 
the  above  named  Luis  Peralta."  Here  we  have, 
again,  the  two  extremities  of  the  tract  along  the 
bay,  the  creek  San  Leandro,  at  one  end,  and  the 
rivulet  that  runs  by  the  cerritos,  at  the  other; 
and  nothing  more. 

Next;  we  have  a  complaint  of  the  fathers  of 
the  San  Francisco  mission,  that  Peralta  has 
491*]  been  put  in  possession  of  a  'portion  of 
their  land  at  the  north  end  of  the  tract ;  the  re- 
sult of  which  is  that  Peralta  is  limited,  on  the 
north,  to  the  Temescal  creek,  or  Willow  Grove 
creek,  about  a  league  and  a  half  south  of  the 
cerritos.      This  occurred  in  September,  1820. 

On  the  18th  of  October  an  entry  was  made  in 
the  public  records  to  the  effect,  that  "This  day 
was  issued  in  favor  of  Sergeant  Luis  Peralta, 
by  the  governor  of  this  province,  the  certifying 
document  for  the  land  which  has  been  granted 
to  him^  as  ap^ars  in  this  folio  by  the  writ  of 
possession,  which  the  lieutenant  of  his  company, 
Don  Ignacio  Martinez,  gave  him  agreeably  to 
an  order  issued  by  the  government."  We  also 
have  the  certifying  document  itself  of  the  same 
date,  which  adds  nothing  to  the  definiteness  of 
the  description. 

Now,  the  grant  on  which  the  appellant's 
counsel  relies  as  conferring  perfect  title  is  not 
the  certifying  dociunent  above  referred  to,  but 
the  previous  act  of  directing  possession  to  be 
given  to  Peralta,  and  the  actual  delivery  of  pos- 
session to  him.  It  is  perfectly  manifest  that 
Peralta  could  not  have  been  put  into  manual 
possession  of  several  leagues  of  land.  He  could 
only  have  been  put  into  possession  of  a  certain 
part  or  parts  in  the  name  of  all;  and  the  ex- 
terior boundaries  of  the  tract  must  have  been 
indicated  hj  langfuage  or  monuments.  But  we 
have  no  evidence  of  any  description  of  boimd- 
aries,  or  monuments  to  designate  them,  except 
the  bay  on  one  side,  and  the  extreme  limits  of 
the  tract  along  the  bay.  The  interior  line  be- 
tween those  limits  is  entirely  wanting  in  all 
the  documents  thus  far  presented.  The  title 
relied  on,  therefore,  is  necessarily  imperfect, 
and  requires  some  authoritative  survey  to  dis- 
tinguish what  was  intended  to  be  granted  from 
what  remained  in  the  public  domain. 

If  we  examine  the  .remaining  documents  we 
shall  not  derive  any  material  aid  to  help  us  out 
of  the  difficulty. 

In  October,  1820,  Peralta  addressed  a  remon- 
strance to  the  governor  against  the  curtailing 
of  his  tract  on  the  north.  The  only  expressions 
which  this  paper  contains  going  to  show  what 
the  tract  was  which  Peralta  supposed  was 
granted  to  him,  are  the  following:  "The  rev- 
492*]    erend   father   says   to   the   'honorable 

r^vemor  that  I  do  not  need  the  land,  and  that 
occupy  a  great  extent;  but  I  would  represent 
that  five  leagues  does  not  seem  to  me  much  in 
a  narrow  tract,  as  you  know  it  is,  from  the 
beach  to  the  mountain  range,  and  that  not  all  of 
it  is  good,  as  my  lieutenant  is  aware,  for  great 
portions  contain  hills,  creeks,  and  ravines,  not 
fit  for  the  purpose."  This  would  seem  to  indi- 
cate that  tne  rancho  extended  from  the  bay  to 
the  foot  of  the  mountain. 

In  1823,  whilst  the  revolution  was  in  prog- 
reBS  Peralta's  captain,  Arguello,  had  become 
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governor  of  California,  and  Peralta  renewed  his 
application  to  have  the  curtailment  of  his 
rancho  annulled.  He  speaks  of  the  tract  which 
he  originally  applied  for,  as  follows:  "Which 
tract  of  land,  though  it  appears  to  be  lar^  is 
not  so,  for  two  reasons:  1.  Because  it  is 
situate  on  the  coast,  and  the  space  between  the 
beach  and  the  top  of  the  mountain  is  too  nar- 
row." This  would  indicate  the  top  of  the 
mountain  as  his  supposed  boundary.  The 
governor  promptly  made  an  order  that  the  part 
which  had  been  taken  from  him  should  be  re- 
stored, and  Lieutenant  Martinez  put  him  in 
possession  accordingly;  but  nothing  yet  appears 
in  the  lieutenant's  return  or  elsewhere  to  loenti- 
fy  or  fix  the  eastern  boundary  of  the  rancho, 
much  less  to  fix  it  beyond  the  eastern  slope  of 
the  mountain,  as  since  claimed  by  the  partfes. 

In  1827  some  new  regulations  made  it  neces- 
sary for  every  proprietor  to  make  a  return  of 
all  lands  occupied  by  him,  with  the  titles  an- 
nexed; and,  in  December  of  that  year,  Peralta 
made  a  return  accordingly,  describing  his  ran- 
cho as  follows :  "Along  the  coast  of  the  mis- 
sion of  San  Jos6,  in  a  northwesterly  course, 
there  is  a  deep  creek  called  San  Leandro,  form- 
ing the  dividing  boundary  of  said  missicm  of 
San  Jos6;  thence  to  a  small  round  mountain 
called  San  Antonio,  the  dividing  boundary  with 
my  neighbor,  Francisco  Castro;  which  space  is 
a  little  over  four  leagues  long  and,  as  it  is  the 
narrowest  portion  of  the  coast,  it  at  most  con- 
tains half  a  league  in  breadth  from  the  moun- 
tain to  the  sea." 

In  1844  Ignacio  Peralta,*  on  behalf  of  his 
father,  whose  title  papers  he  says  were  mislaid, 
petitioned  the  then  governor,  ♦Michel-  [*493 
torena,  to  order  the  issue  of  a  new  title,  extend- 
ing to  the  top  of  the  range,  and  accompanies  his 
petition,  with  a  disefio  or  rough  map  of  the 
property.  The  governor  ordered  a  grant  to  is- 
sue, as  requested,  extending  to  the  top  of  the 
hill  range,  but  not  to  prohibit  the  inhabitants 
of  the  Contra  Costa  from  cutting  wood  for  their 
own  use.  This  order  was  not  signed  by  the 
governor,  and  seems  never  to  have  been  carried 
into  execution.  And  this  is  the  last  of  the 
documents  on  which  the  plaintiff,  the  now  ap- 
pellant, relied  for  a  perfect  title.  Leaving  out 
the  proceedings  of  1844,  which  are  admitted  to 
be  imperfect,  no  human  being  can  tdl,  from  the 
language  of  the  various  documents,  what  was 
the  eastern  boundary  of  the  rancho.  It  certain- 
ly would  seem  not  to  embrace  the  eastern  slope 
of  the  hills,  as  is  now  claims ;  but  what  it  did 
embrace  or  where  it  did  ran  is  not  ascertain- 
able from  any  of  the  documents  which  have  been 
adduced;  and  no  parol  testimony  can  aid  this 
defect  as  regards  the  question  now  under  con- 
sideration. Parol  testimony  was  very  proper- 
ly adduced  before  the  commissioners  for  the 
purpose  of  showing  where  equity  required  that 
the  line  should  be  run,  in  order  to  separate  the 
rancho  from  the  public  domain.  But  it  can- 
not make  that  title  perfect  which  was  not 
perfect  before. 

The  supreme  court  of  California,  in  Banks  v. 
Moreno,  39  Cal.  239,  240,  well  observed :  "The 
precise  point  under  discussion  is,  Aether  or 
not  the  title  of  Peralta,  as  exhibited  by  the 
plaintiff,  was  a  perfect  title  conveying  the  fee, 
and  which  invested  him  with  absolute  dominion 
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over  a  specific  parcel  of  land  without  any  fur- 
ther action  on  the  part  of  the  United  States ;  or 
whether,  at  the  time  of  the  cession  of  California, 
something  remained  to  be  done  by  the  govern- 
ment which  was  necessary  to  invest  Peralta 
with  a  complete  legal  title  to  the  specific  tract. 

In  every  complete  «'ant  conveying  a  perfect 
title,  it  is  essential  that  the  thing  granted  be 
sufficiently  described  to  enable  it  to  be  identi- 
fied. 

494*]  In  grants  of  real  estate  it  is  not  *always 
necessary  to  describe  it  by  metes  and  bounds, 
or  by  a  reference  to  actuiu  or  artificial  monu- 
ments, nor  by  courses  and  distances.  If  the 
tract  granted  have  a  well  known  name^  and  the 
boundaries  of  the  tract  known  by  that  name  are 
notorious  and  well  defined,  a  grant  of  the  tract 
by  its  name  would,  doubtless,  convey  the  title 
to'  the  whole.  In  like  manner,  a  grant  describ- 
ing the  tract  by  reference  to  the  known  occu- 
pation of  the  grantor  or  another — or  to  another 
instrument  containing  a  sufficient  description 
of  the  premises — ^would  be  sufficient.  In  short, 
any  description  will  suffice  which  identifies  the 
land  granted  with  such  certainty  that  the  specif- 
ic parcel  intended  to  be  granted  can  be  ascer- 
tained cither  by  the  calls  of  the  instrument,  as 
applied  to  the  land,  or  by  aid  of  the  descriptive 
portions  of  the  grant.  But  it  is  equally  certain 
that,  to  constitute  a  complete  and  perfect  grant 
to  a  specific  parcel  of  land,  it  must,  in  some 
method,  appear  on  the  face  of  the  instrument, 
or  by  the  aid  of  its  descriptive  portions — ^not 
only  that  a  specific  parcel  was  intended  to  be 
granted,  but  it  must  also  be  so  described  that 
the  particular  tract  intended  to  be  granted  can 
be  identified  with  reasonable  certainty.  It 
would  be  a  contradiction  in  terms  to  say  that  a 
specific  tract  was  granted  if  there  was  nothing 
in  the  grant  by  which  it  could  be  ascerteined 
with  reasonable  certeinty  what  particular  parcel 
was  intended  to  be  conveyed.*' 

We  entirely  concur  in  these  views  and,  there- 
fore, hold  that  the  title  of  Peralta  was  an  im- 
perfect title,  and  necessarily  required  confirma- 
tion in  order  to  vest  a  full  legal  estate  in 
private  parties. 

But  it  is  claimed  that  the  confirmation  of  the 
title  inured  to  the  benefit  of  the  parties  really 
interested,  both  at  law  and  in  equity,  and  not 
merely  to  the  benefit  of  the  confirmees.  This 
is  undoubtedly  true  so  far  as  the  segregation  of 
the  lands  from  the  public  'domain  and  the  ex- 
tinguishment of  the  government  title  or  claim 
of  title  is  concerned ;  but  as  it  respects  the  legal 
estate,  the  confirmation  inures  to  the  confirmees 
alone.  The  Sth  and  9th  sections  of  the  act  re- 
quire the  claimant  to  show  not  only  the  original 
495*]  title,  but  his  own  title  •by  deraignment 
therefrom.  Having  esteblished  these,  the 
object  of  the  inquest  is  atteined.  It  satis- 
factorily appears  that  the  land  does  not  belong 
to  the  government,  and  the  claimant  appears  to 
be  the  person  prima  facie  entitled  to  the  legal 
title.  Hence  the  13th  section  goes  on  to  de- 
clare that  for  all  claims  finally  confirmed  a 
patent  shall  issue  to  the  claimant  upon  his  pre- 
senting to  the  General  Land  Office  an  authentic 
certificate  of  such  confirmation  and  a  plat  or 
survey  of  the  said  land  duly  certified  and  ap- 
proved by  the  surveyor  general  of  California, 
whose  duty  it  shall  be  to  cause  all  private 
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claims  which  shall  be  finally  confirmed  to  be  ac- 
curately surveyed  and  to  furnish  plats  of  the 
same. 

This  language  is  utterly  irreconcilable  with 
the  hypothesis  that  the  legal  estate  devolves, 
upon  the  confirmation,  to  any  other  parties  than 
the  confirmees.  The  patent  is  to  Imb  given  to 
them,  and  the  legal  title  cannot  be  separated 
from  the  patent. 

It  is  true  that  the  15th  section  of  the  act  de- 
clares that  the  decree  of  confirmation  shall  be 
conclusive  between  the  United  Stetes  and  the 
claimante  only,  and  shall  not  affect  the  intereste 
of  third  persons.  But  this  was  intended  to 
save  the  rights  of  third  persons  not  parties  to 
the  proceedings,  who  might  have  Spanish  or 
Mexican  claims  independent  of  or  superior  to 
that  presented  by  the  claimant;  or  the  equi- 
table righl;^  of  other  parties  having  rightful 
claims  under  the  title  confirmed.  The  former 
class  still  present  their  claims  without  preju- 
dice within  the  time  limited  by  the  stetute. 
The  latter  class,  those  equitebly  entitled  to 
rights  in  the  land  under  the  title  confirmed, 
were  not  to  be  cut  off.  Their  equities  were  re- 
served. But  they  must  seek  them  by  a  pro- 
ceeding appropriate  to  their  nature  and  con- 
dition. The  l^al  title  is  vested  in  the  con- 
firmees, or  will  he  when  the  requisite  conditions 
are  performed.  It  is  not  in  these  equitable 
claimante.  They  cannot  maintein  an  action  of 
ejectment  against  the  confirmees,  or  those 
claiming  under  them;  but  must  go  into  equity, 
where  their  rights  can  be  properly  investigated 
with  a  due  regard  to  the  righte  of  others.  Had 
the  daughters  as  well  as  the  sons  of  Luis 
*Peralta  gone  before  the  commissioners,  [*496 
it  is  possible  that  they  would  have  participated 
in  the  legal  advanteges  of  the  confirmation.  It 
may  now  be  inequiteble  on  the  part  of  the  sons 
to  withhold  from  them  a  due  share  of  their 
father's  estate.  But  other  righte  may  have 
grown  up  in  the  meantime;,  rights  of  bona  fide 
purchasers  and  others  ignorant  of  the  equities 
existing  between  the  original  parties,  which  it 
would  be  unjust  to  disturb.  These  questions 
can  be  much  better  examined  in  an  equiteble 
proceeding  than  they  can  be  in  this  action,  in 
which,  indeed,  they  are  entirely  inadmissible. 

This  view  of  the  relative  position  of  the  par- 
ties is  supported  by  the  weight  of  authority. 
The  case  of  Wilson  v.  Castro,  31  Cal.  420,  is 
directly  in  point  to  show  the  form  of  proceeding 
proper  for  those  who  claim  against  the  con- 
firmee. In  tliat  case  the  claim  was  confirmed 
to  the  widow,  who  really  had  no  interest.  The 
brother  and  sister  of  the  owner,  as  his  heirs  at 
law,  brought  a  suit  in  equity  against  the 
widow,  and  obteined  a  decree  declaring  her  to 
be  seised,  as  trustee,  for  their  use.  In  Estrada 
V.  Murphy,  19  Cal.  272,  the  court  says:  "A 
court  of  equity  will  control  the  legal  title  in  his 
(the  confirmee's)  hands,  so  as  to  protect  the 
just  righte  of  others.  But  in  ejectment  the  le- 
gal title  must  prevail;"  and  it  decided  the 
case  accordingly  against  the  plaintiff  in  eject- 
ment. In  Banks  v.  Moreno,  39  Cal.  233,  the 
same  conclusion  was  reached.  In  that  case, 
as  in  this«  the  plaintiff  claimed  under  the 
daughters  of  Luis  Peralte;  the  defendant  under 
the  sons;  and  it  was  held  that  the  action  did 
not  lie.      Hie  same  view  was  taken  by  this 
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wards,  except  in  the  case  of  minors  and  persons 
laboring  under  some  legal  disability. 

It  is  evident  from  this  brief  statement  of  the 
character  of  the  proceedings  and  of  the  evidence 
permitted  in  these  actions  for  delinquent  taxes, 
that  the  provision  in  question  is  of  the  utmost 
importance  to  nonresident  or  absent  taxpayers, 
and  that  in  many  cases  it  affords  the  only  se- 
curity they  have  against  a  confiscation  of  their 
property  under  the  forms  of  law. 

It  is  plain  to  us,  upon  a  consideration  of  the 
different  statutes  of  California  upon  this  sub- 
ject, that  whilst  the  legislature  of  that  state  in- 
tended to  prevent  by  the  strictest  proceedings 
the  possibility  of  any  property  escaping  its  pro- 
portional burden  of  taxation,. it  also  intended 
by  the  provision  in  question  to  guard  against  a 
wanton  sacrifice  ^f  the  property  of  the  taxpayer. 

In  the  present  case,  real  property  situated 
513*]  near  the  second  *city  in  size  of  Cali- 
fornia, and  the  capitol  of  the  state,  extending 
one  half  a  mile  along  the  river  Sacramento,  ana 
running  back  one  mile,  was  sold,  according  to 
the  recitals  of  the  deed»  in  one  body,  for  less 
than  one  twentieth  of  its  assessed  value.  It  is 
hardly  credible  that  a  less  portion  than  the 
whole  of  this  large  tract  would  not  have  been 
readily  accepted  and  the  judgment  and  costs, 
amounting  to  only  $155.40,  been  paid,  had  any 
opportunitv  to  take  less  than  the  entire  tract 
been  afforded  to  purchasers.  Be  this,  however, 
as  it  may^  it  was  incumbent  upon  the  officer  to 
afford  such  opportunity,  and  not  to  offer  the 
whole  tract  at  once  to  the  highest  bidder. 

By  the  laws  of  Georgia,  of  1700  and  1701,  the 
collector  of  taxes  in  that  state  was  authorized 
to  sell  the  land  of  the  delinquent  only  on  the 
deficiency  of  personal  estate,  and  then  only  so 
much  thereof  as  would  pay  the  amount  of  the 
taxes  due,  with  costs.  In  Stead's  Executors  v. 
Course,  4  Cranch,  403,  which  came  before  this 
court,  it  appeared  that  a  sale  was  made  under 
these  laws  of  an  entire  tract  of  four  hundred 
and  fifty  acres,  without  specifying  the  amount 
of  taxes  actually  due  for  which  the  land  was 
liable;  and  the  court  said,  Mr,  Chief  Justice 
Marshall  delivering  its  opinion,  that  the  sale 
ought  to  have  been  of  so  much  of  the  land  as 
would  satisfy  the  tax  in  arrear;  and  if  the 
whole  tract  was  sold  when  a  smaller  part  would 
have  been  sufficient,  the  collector  exceeded  his 
authority;  and  a  plea  founded  upon  the  sup- 
posed validity  of  the  title  conferred  by  the  sale 
could  not  be  sustained. 

By  a  law  of  New  Hampshire,  in  force  in  1843, 
it  was  provided  that  so  much  of  the  delinquent 
taxpayer's  estate  should  be  sold  as  would  pay 
the  taxes  and  incidental  charges.  In  Atns- 
tDorth  V.  Dearly  1  Fost.  400,  which  came  before 
the  supreme  court  of  that  state,  it  appeared 
that  a  fifty-acre  lot  was  offered  and  sold  in  one 
body,  and  the  court  held  the  sale  to  be  void, 
observing  that  no  regard  appeared  to  have  been 
paid  to  the  provision  mentioned  in  the  statute, 
and  that  no  reason  was  given  why  the  law  was 
514*]  not  complied  with,  "if,  *indeed,  any 
reason  could  be  considered  as  sufficient."  A 
similar  decision  was  made  by  the  supreme  court 
of  Maine  upon  a  similar  clause  in  one  of  the 
statutes  of  that  state.  Loomis  v.  Pingreey  43 
Me.  311.  And  numerous  analogous  adjudi- 
cations will  be  found  in  the  reports.  Blackw. 
'*'--  Titles,  XV.  p.  286.  They  all  proceed  on  the 
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principle  stated  by  the  supreme  court  of 
Michigan,  that  '*what  the  law  requires  to  be 
done  for  the  protection  of  the  taxpayer  is  man- 
datory, and  cannot  be  regarded  as  directory 
merely."    Clark  v.  Crane,  6  Mich.  164. 

But  it  is  contended  that,  inasmuch  as  the  sale 
in  the  present  case  was  had  under  a  decree  of 
a  court,  the  same  presumptions  must  be  in- 
dulged to  sustain  the  action  of  the  sheriff  that 
would  be  entertained  to  uphold  ordinary  saJes 
made  by  him  imder  execution;  and  that  he  is 
not  to  be  held  to  the  same  strictness  in  his  pro- 
ceedings that  he  would  be  if  he  had  acted  with- 
out the  decree,  solely  under  the  statute.  And 
several  cases  are  cited  from  the  reports  of  the 
supreme  court  of  California,  showing  that  all 
reasonable  presumptions  are  indulgS  in  sup- 

Sort  of  sales  on  execution,  and  that  such  sales 
re  not  rendered  invalid  by  reason  of  a  want  of 
conformity  to  statutory  provisions  as  to  the 
time,  notice  and,  in  some  particulars,  manner 
of  Ihe  sale.  San  Francisco  v.  Pixley,  21  Cal. 
58;  Blood  v.  Ughi,  38  Cal.  649;  Hunt  v. 
LouckSy  38  Cal.  375. 

But  the  obvious  answer  to  this  position  is, 
that  here  there  is  no  room  for  presumptions. 
The  officer  recites  in  his  deed  the  manner  in 
which  he  sold  the  property,  and  from  the  re- 
citals it  appears  that  the  sale  was  made  in  con- 
formity with  directions  which  the  statute,  ap- 
plicable to  the  case,  in  effect  declares  shall  not 
govern  sales  upon  judgments  for  delinquent 
taxes.  Presumptions  are  not  indulged  to  sus- 
tain irregular  proceedings  of  this  character, 
when  the  irreffularity  is  manifest.  Presump- 
tions are  indulged  to  supply  the  place  of  that 
which  is  not  apparent,  not  to  give  a  new  char- 
acter to  that  which  is  se^i  to  be  defective.  The 
courses  prescribed  for  the  officer  in  the  conduct 
of  sales  upon  ordinary  *  judgments  under  [*515 
the  act  oi  1851,  and  upon  judgments  for  delin- 
quent taxes  under  the  act  of  1861,  are  entirely 
unlike,  and  usually  lead  to  different  results. 
The  general  authority  of  the  officer  in  judicial 
sales  under  the  act  of  1851,  in  the  exercise  of 
which  he  has  a  large  discretion,  is  limited  and 
defined  when  applied  to  sales  under  judgments 
for  delinquent  taxes,  by  the  provision  declaring 
that  the  sheriff  in  selling  the  property  assessed 
"shall  only  sell  the  smallest  quantity  that  any 
purchaser  will  take,  and  pay  the  judgment  and 
all  costs" — language  which  imports  a  negative 
upon  a  sale  in  any  other  way.  The  fact  that  in 
some  cases  no  purchaser  at  the  sale  may,  per- 
haps, be  willing  to  take  less  than  the  whole 
property  and  pay  that  amount,  does  not  dis- 
pense with  the  duty  of  the  officer  to  comply 
with  the  law. 

It  is  also  contended  that  the  recitals  in  the 
deed  were  not  required  and,  therefore,  do  not 
vitiate  the  deed,  but  the  cases  cited  fail  to  sup- 
port the  position  as  broadly  as  here  stateo. 
They  only  show  that  a  defective  or  erroneous  re- 
cital of  the  execution,  under  which  a  sheriff  haa 
acted,  will  not  vitiate  his  deed  if  the  execution 
be  sufficiently  identified.  Every  deed  executed 
imder  a  power  must  refer  to  the  power.  As  an 
independent  instrument  of  the  holder  of  the 
power  it  would  not  convey  the  interest  intended, 
llie  deed  of  a  sheriff  forms  no  exception  to  the 
rule.  But  it  is  not  essential  that  the  execution, 
or  judgment  under  which  he  acted,  should  be 
set  out  in  full,  or  that  his  proceedings  on  the 
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sale  should  be  detailed  at  length.  It  is  suf- 
ficient if  they  be  referred  to  with  convenient 
certainty,  and  any  misdescription  not  actually 
misleading  the  grantee  would,  undoubtedly,  be 
considered  immaterial.  But  if  the  manner  in 
which  the  power  is  exercised  is  recited,  it  being 
a  proper  matter  for  recital,  then  the  recital  is 
evidence,  not  against  strangers,  but  against  the 
ffrantee  and  parties  claiming  under  him.  Thus, 
if  a  sheriff  should  refer  in  his  deed  to  an  exe- 
cution issued  to  him,  and  recite  that,  in  obedi- 
ence to  it  and  the  statute  in  sudi  case  provided, 
he  had  sold  the  property  to  the  highest  bidder, 
it  would  be  presumed  that  he  had  done  his  duty 
in  the  premises,  given  the  proper  advertisement 
516*]  and  *made  the  sale  at  public  auction  in 
the  proper  manner.  But  if  he  should  go  fur- 
ther and  recite  that  he  had  sold  the  property, 
not  at  public  auction,  but  at  a  private  sale,  the 
deed  would  be  void  on  its  face,  the  sale  by 
auction  being  essential  to  a  valid  execution  of 
the  authority  of  the  sheriff.  The  vendee,  by 
accepting  the  conveyance  with  this  solemn 
declaration  of  the  officer  as  to  the  manner  in 
which  his  power  was  exercised,  would  be  estop- 
ped from  aenying  that  the  fact  was  as  recited. 
Jtohinaon  v.  Hardcastle,  2  T.  R.  252 ;  Jackson  v. 
RoherU,  11  Wend.  427-435;  Den  v.  Morse,  7 
Halst.  331. 

It  is  unnecessary  to  express  an  opinion 
whether  in  any  case  of  a  sale  on  a  judgment  for 
taxes  under  the  special  provision  of  the  statute 
of  California,  any  presumption  can  be  indulged 
that  the  officer  had  complied  with  its  directions 
when  the  fact  docs  not  affirmatively  appear.  It 
is  sufficient  that  the  recitals  in  his  deed  of  what 
he  did  with  respect  to  the  sale  under  consider- 
ation show  that  these  directions  were  disregard- 
ed by  him  in  that  case.  It  may  also  be  f^ded 
that  the  return  of  the  officer  corresponds  with 
these  recitals. 

The  objection  to  the  bill  of  exceptions,  that 
it  does  not  purport  to  have  been  tendered  and 
signed  during  the  trial,  is  not  tenable.  It  shows 
that  the  excepticms  were  taken  at  the  trial,  and 
that  is  sufficient.  It  is  dated  during  the  term 
and  was,  in  fact,  filed  before  the  judgment  on 
the  verdict  was  entered. 

The  judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trialj  and  it  is  so  ordered. 

Mr.  Justice  Miller,  dissenting: 

1  do  not  agree  that  when  the  state  obtains  a 
judgment  on  the  taxes  due  her  by  regular  pro- 
ceedings in  the  courts,  that  the  sale  under  that 
judgment  is  open  to  all  the  rigid  rules  which 
apply  to  tax  sales  made  ex  parte  ^nd  without 
the  aid  of  such  judgment.  The  judgment  in 
this  case  is  not  assailed  by  the  court,  and  the 
sale  under  it  is  a  judicial  sale  and  entitled  to  all 
the  presumptions  which  the  law  makes  in  favor 
of  a  purchaser  at  such  a  sale. 
517*]  *The  law  of  California,  *  while  it  re- 
quired the  sheriff  to  offer  the  smallest  portion 
of  the  land  which  anyone  would  take  and  pay 
the  judgment  and  costs,  undoubtedly  contem- 
plated that  if  no  one  would  take  any  less  than 
the  whole  of  the  land  and  pay  the  judgment  and 
costs,  that  then  it  should  be  sold  to  the  highest 
bidder.  If  this  were  not  so,  the  state  could  not 
collect  the  taxes  in  half  the  cases,  because  the 
right  of  redemption  left  no  inducement  to  bid- 
ders for  a  smaller  amount  than  the  whole. 
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It  is,  therefore,  a  fair  presumption  from  the 
recital  in  the  deed,  that  although  the  sheriff 
sold  the  land  to  the  highest  bidder,  it  was  be- 
cause no  one  would  take  less  than  the  whole 
and  pay  the  taxes  and  costs.  And  the  recital 
that  is  made,  as  well  as  that  which  is  omitted, 
are  neither  of  them  necessary  to  the  validity  of 
a  deed  made  in  a  judicial  sale. 


UNITED  STATES,  Appi. 

V. 

GEORGE  H.  MILLER. 

(See  S.  C.  "Tioenty  per  cent  Oases/'  18  Wall.  676- 

578.) 

Foreman,  of  carpenters  entitled  to  additional 
compensation  under  resolution  of  Congress, 

Foreman  of  carpenters  on  the  Capitol  extension 
is  an  employee  in  the  civil  service  in  the  Depart- 
ment of  the  Interior,  and  entitled  to  the  additional 
compensation  given  by  the  Joint  resolution  of  Con- 
gress. 

[No.  204.] 

Argued  Apr.  23,  1812.      Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  Geo.  H.  Williams,  Atty.  Gen.  O.  H. 
Hill,  Asst.  Atty.  Gen.,  and  B.  H.  Bristow,  So- 
licitor Gen.  for  appellant. 

Messrs.  CMpman  d  Hosmer  for  appellee. 

Mr.  Justice  OUITord  delivered  the  opinion 

of  the  court: 

Judgment  for  the  claimant  was  rendered  in 
this  case  by  the  court  of  claims,  imder  the  Joint 
Resolution  of  Congress  "giving  addition-  ["STT 
al  compensation  to  ceitiain  employees  of  the 
government  in  the  civil  service  in  this  city. 
Preceding  the  entry  of  the  judgment  is  a  find- 
ing of  the  facts,  which  is  also  agreed  to  by  the 
counsel  of  the  parties,  as  follows:  (1)  That 
the  claimant  was  appointed  foreman  of  carpen- 
ters by  the  Secretary  of  the  Interior,  at  a  salary 
of  $1,800,  and  that  he  was  in  the  service  of  the 
United  States,  in  connection  with  the  Capitol 
extension,  continuously  for  one  year  at  that 
salary;  (2)  that  he  was  paid  monthly,  as  in  the 
case  of  other  salaried  officers;  that  he  received 
materials  for  the  work  upon  the  Capitol  build- 
ing, made  up  daily  reports,  had  the  charge  of 
workmen,  and  performed  such  duties  as  were 
assigned  him  by  the  architect  of  the  Capitol 
extension,  and  that  he  was  paid  out  of  the  same 
appropriation  as  the  architect,  clerks,  and 
others  connected  with  that  work. 

Several  defenses  were  set  up  by  the  appel- 
lants, as  follows:  (1)  That  he  is  not  an  ap- 
pointee of  the  Secretary  of  the  Interior,  and 
that  he  was  not  an  employee  in  the  civil  service; 
(2)  that  he  does  not  show  himeelf  to  have  been 
an  employee  in  the  office  of  the  Capitol  exten- 
sion; (3)  that  he  was  not  an  employee  in  any 
of  the  departments  specified  in  the  joint  reso- 
lution. 

Support  to  first  proposition  is  supposed  to  be 
derived  from  the  fact  alleged  in  argument, 
which  is  not  found  by  the  court,  that  the  claim- 
ant was  employed  in  the  first  place  at  a  com- 
pensation of  $6  per  day,  exclusive  of  Sundays, 
and  from  the  copy  of  a  letter  not  introduced  in 
evidence,  addressed  by  the  Secretary  of  the  In- 
terior to  the  disbursing  agent  of  the  Capitol  ex- 
I  tension,  in  which  he  gives  authority   to    tbnt 
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agent  to  pay  the  claimant  from  that  date  as 
time  keeper,  etc.,  on  the  Capitol  extension,  at 
the  rate  of  $150  per  month  for  the  time  he 
actually  worked  until  further  orders. 

Two  remarks  will  aflford  a  sufficient  reply  to 
those  suggestions:  (1)  That  such  evidence 
cannot  be  received  in  this  court  to  contradict 
the  finding  of  the  court  of  claims;  (2)  suppose 
it  could;  it  would  constitute  no  defense  to  the 
578*]  claim,  *as  it  only  shows  a  mistake  in  the 
appellation  given  by  the  government  to  the  em- 
ployment.. Enough  appears  in  the  letter  to 
show  that  he  was  employed  by  authority  of  the 
Secretary  of  the  Interior,  and  that  his  compen- 
sation was  fixed  as  alleged,  by  the  head  of  that 
department.  Grant  that  the  letter  does  not 
amount  to  a  warrant  of  appointmeni,  still,  if 
it  be  admitted  as  evidence,  it  clearly  shows  that 
he  was  employed  by  the  authority  of  the  Secre- 
tary, which,  instead  of  contradicting,  actually 
fortifies,  the  finding  of  the  court. 

Sufficient  has  already  been  remarked  in  dis- 
posing of  the  first  defense  set  up  by  the  appel- 
lants, to  show  that  the  second  cannot  be  sus- 
tained, as  the  claimant  does  show  that  he  was 
employed  in  the  public  service  on  the  Capitol 
extension.  Employed  as  he  was  by  the  au- 
thority of  the  secretary  of  the  Interior,  it  is 
clear  that  he  was  an  employee  in  the  civil  serv- 
ice in  that  department,  as  neither  a  commission 
nor  a  warrant  of  appointment  is  required  to 
evidence  such  an  employment. 

Argument  to  show  that  the  work  designated 
by  the  words  "Capitol  extension"  was  under 
the  supervision  of  the  Secretary  of  the  Interior 
is  unuecessai-y,  as  the  act  of  Congress  of  the 
16th  of  April,  1862,  provides  that  the  supner- 
vision  of  the  Capitol  extension  and  the  erection 
of  the  new  dome  be,  and  the  same  is  hereby, 
transferred  from  the  War  Department  to  the 
Department  of  the  Interior. 

None  of  the  errors  assigned  can  he  sustained 
and  they  are,  accordingly,  oveiruled.  Judgment 
affirmed. 


UNITED  STATES,  Appt,, 

V, 

CHARLES  H.  MANNING. 

(See  S.  C.  "Twenty  per  cent  Cases**  18  Wall.  678- 

680.) 

Watchman  or  guard  at  jail  in  District  of  Co- 
lumhia^  entitled  to  additional  pay  under  joint 
resolution  of  Congress, 

1.  A  watchman  or  guard  at  the  jail  In  Washing- 
ton, is  an  employee  In  the  bureau  or  division  of  the 
Interior  Department. 

2.  Persons  employed  in  a  bureau  or  division  of  a 
department,  are  employees  In  the  Department  with- 
in the  meaning  oi  the  Joint  Resolution  of  Con- 
gress of  Feb.  28,  1867.  and  entitled  to  the  20  per 
cent  additional  pay  under  said  resolution. 

[No.  207.] 
Argued  Apr.  2S,  1872.      Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  twenty  per  cent  ad- 
ditional pay  bv  the  appellee,  under    the   joint 
resolution  of  teb.  28,  1867. 
The  case  appears  in  the  opinion. 
Messrs.  Geo.  H.  Williams,  Atty.  Oen.,  O.  H. 
Hill,   Asst.   Atty.   Oen.,   and  B.  E.   Bristow, 
f^olicitor  Oen.,  for  appellant. 
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Messrs.  !<•  P.  Poland  and  J*  Daniels  for 

appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Persons  to  act  as  watchmen  or  guards  at  the 
jails  in  this  District  are  usually  selected  by  the 
warden  of  the  jail,  subject  to  the  approval  of 
the  head  of  the  department,  but  their  number 
and  the  amount  of  their  compensation  are 
fixed  by  the  Secretary  of  the  Interior,  as  they 
are  .paid  out  of  the  judiciary  fund,  over  which 
he  exercises  control. 

By  the  act  of  the  27th  of  February,  1801,  the 
•custody  of  the  jails  was  intrusted  to  [*579 
the  marshal  of  the  district,  and  he  was  made  ac- 
countable for  the  safe  keeping  of  the  prisoners. 
2  Stat,  at  L.  106. 

Congress,  however,  on  the  29th  of  February, 
1864,  created  the  office  of  warden  of  the  jail, 
and  enacted  that  he  should  have  all  the  power 
and  should  discharge  all  the  duties  previously 
exercised  and  discharged  over  the  jail  and  the 
prisoners  by  the  marshal.    13  Stat,  at  L.  12. 

Supervisory  power  over  the  accounts  of 
marshals  is  given  by  the  act  of  Congress  upon 
the  subject  to  the  Secretarv  of  the  Interior,  and 
the  express  provision  is  that  the  warden  shall 
annually,  in  the  month  of  November,  make  a 
detailed  report  to  the  Secretary  of  the  Interior, 
13  Stat,  at  L.  12;  9  Stat,  at  L.  395. 

Judgment  was  rendered  for  the  claimant,  and 
the  court  below  made  the  following  finding  of 
facts:  (1)  That  the  claimant  was  employed 
as  watchman  or  guard  at  the  jail  in  this  dty 
for  one  year,  at  a  salary  of  $1,200  per  year,  paid 
to  him  monthly  by  the  disbursing  officer  of  the 
Department  of'  the  Interior,  and  it  is  conceded 
by  the  appellants  that  the  pay  of  such  em- 
ployees was  fixed  at  that  rate  by  the  Secretary 
of  that  department.  (2)  That  he  made  appli- 
cation to  the  First  Comptroller  of  the  Treasury 
for  the  additional  compens;ition,  which  is  .the 
subject  of  controversy,  and  that  his  application 
was  refused. 

1.  Objection  is  made  fn  this  case,  as  in  those 
previously  decided,  that  the  claimant  does  not 
show  that  he  was  an  employee  in  any  one  of  the 
departments,  or  in  any  bureau  or  division  there- 
of, or  in  any  office  named  in  the  joint  resolution. 
His  appointment,  it  is  said,  is  not  authorized  by 
statute,  nor  is  his  compensation  prescribed  by 
any  appropriation  act;  and  the  argument  is 
that,  inasmuch  as  neither  his  employment  nor 
his  compensation  is  directly  known  to  any  act 
of  Congress,  he  cannot  .be  regarded  as  an  em- 
ployee m  the  civil  service  of  the  United  States ; 
but  the  court  is  entirely  of  a  different  opinion, 
as  the  office  of  warden  is  an  *office  ere-  [*580 
ated  by  law,  and  the  appointee  of  the  office  is 
required  to  report  to  the  Secretary  of  the 
Interior. 

Guards  at  the  jail  are  selected  by  the  warden, 
but  their  compensation  is  fixed  by  the  Secretary 
of  the  Interior,  and  they  are  paid  by  him,  and 
it  makes  no  difference  whether  the  pay  is 
charged  to  the  appropriation  for  the  department 
or  to  the  judiciary  fund,  as  the  fact  remains 
that  the  whole  subject  is  under  the  supervision 
of  the  head  of  that  department;  whether  their 
pay  is  charged  to  the  one  fund  or  to  the  other, 
the  charge  for  their  services  must  be  approved 
by  the  warden,  and  must  be  included  in  his  re* 
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port  to  the  Secretary  of  the  Interior,  where  the 
same  is  subject  to  a  further  revision.  Evi- 
dently they  are  employees  in  a  bureau  or  divi- 
sion of  the  Interior  Department,  as  their  com- 
pensation is  tixed  by  the  head  of  that  depart- 
ment, and  the  officer  by  whom  they  are  employed 
is  required  annually  to  make  a  detailed  report 
to  that  department  of  all  his  official  acts. 

Persons  employed  in  a  bureau  or  division  of 
a  department  are  as  much  employees  in  the  de- 

f^artment,  within  the  meaning  of  the  joint  reso- 
ution,  as  the  messengers  ana  others  rendering 
service  under  the  immediate  supervision  of  the 
Secretary,  or  those  specially  named  in  the  pro- 
vision as  entitled  to  its  benefits.  Uuquestion- 
fl'bly,  guards  of  the  jail  are  employees  of  the 
warden,  and  the  office  of  warden  of  the  jail  is 
a  bureau  or  division  of  the  Department  of  the 
Interior. 

Viewed  in  that  light,  as  the  case  must  be,  it 
is  clear  that  the  claim  is  well  founded,  and  we 
are  all  of  the  opinion  that  the  juc^ment  should 
be  affirmed. 
Judgment  affirmed. 


UNITED  STATES,  Appt., 

V. 

THOMAS  A.  FITZPATRICK. 
SAME,  Appt., 

V. 

GEORGE  W.  HALL. 
SAME,  Appt., 

V, 

JOHN  BOHN. 
SAME,  AppL, 

V, 

THOMAS  E.  LYTLE. 
SAME,  Appt., 

CHARLES  F.  HOLBROOK. 
SAME,  Appt., 

V. 

LORENZO  D.  LaRIEN. 
SAME,  Appt., 

V. 

JOHN  G.  RICHARDS. 
SAME,  Appt., 

V. 

WILLIAM  A.  NEWMAN. 

(See  S.  C.  "Ticenty  per  cent  Caaea,"  18  Wall.  668- 

576.) 

Resolution  for  additional  pay,  construction  of 
—  who  are  employees. 

1.  Under  the  Joint  resolution  of  Feb.  28,  1867, 
allowlni^  additional  pay  to  persons  In  the  civil  aery- 
ice,  neither  a  commission  nor  a  warrant  of  ap- 
pointment is  necessary  to  entitle  an  employee  to  Its 
benefit,  provided  he  was  actually  and  properly  em- 

§loyed  In  the  Executive  Mansion,  or  in  any  of  the 
epartments  or  in  the  office  of  the  commissioner  of 
public  buildings. 

2.  Persons  so  employed  are  properly  in  the  serv- 
ice, even  though  their  particular  employment  may 
not  be  designated  In  an  appropriation  act. 
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3.  Persons  employed  in  a  bureau  or  division  of  a 
department,  are  eniployees  in  the  department. 

[Nos.  208,  209,  210,  211,  212,  213,  214,  216.] 
Argued  Apr.  23,  1872.     Decided  May  6,  1872. 

APPEALS  from  the  Court  of  Claims. 
The  casea  are  stated  in  the  opinion. 
Messrs.  Qco.  H.  Williams,  Atty.  Oen.,  O.  H* 
Hill,  Asst.  Atty.  Oen.,  and  B.  H.  Bristow,  So- 
licitor Gen.,  for  appellant. 

Messrs.  If.  P.  Poland  and  J.  Daniels  for 
appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Twenty  per  cent  additional  pay  is  allowed  by 
the  joint  resolution  of  the  28th  of  February, 
1867,  to  certain  persons  or  classes  of  persons 
therein  described,  who  are  employed  in  the  civil 
service  of  the  United  States,  in  Hhis  [*573 
city,  whose  salaries^  as  fixed  by  law,  do  not  ex- 
ceed $3,500  per  annum,  to  be  paid  out  of  an^ 
money  in  the  Treasury  not  otherwise  appropri- 
ated.    14  Stat,  at  L.  560. 

Objection  is  made  in  several  of  the  pending 
cases  arising  imder  that  resolution  that  the 
claimant  does  not  show  himself  to  be  an  enor 
ployee  in  the  civil  service  of  the  United  States, 
which,  it  is  said,  is  the  primary  condition  and 
the  one  required  to  be  shown  in  every  case  be- 
fore the  party  can  lawfully  claim  the  prescribed 
additional  compensation,  and  the  attempt  is 
made  by  the  appellants  to  restrict  the  meanine 
of  the  term  "civil  service"  so  as  to  exclude  all 
persons  from  the  benefits  of  the  provision  except 
such  as  have  been  appointed  to  office  or  hold 
appointments  of  some  kind  in  that  service. 
They  contend  that  the  words  "in  the  civil  serv- 
ice" were  not  employed  merely  to  contradistin- 
guish the  service  described  from  that  of  the 
military  or  naval  service  of  the  United  States, 
but  also  to  show  that  the  persons  entitled  to  the 
benefits  of  the  enactment  must  be  persons  filling 
ofiices  or  holding  appointments  established  by 
law. 

Beyond  doubt,  those  words  were  intended  to 
contradistinguish  the  service  described  from 
that  of  the  military  or  naval  service,  but  the 
court  is  unable  to  concur  in  the  proposition  that 
they  were  also  intended  to  restrict  the  opera- 
tion of  the  resolution  to  persons  in  office  in  the 
civil  service,  or  to  persons  holding  appointments 
in  that  service  as  salaried  officers. 

Certain  described  persons  and  classes  of  per- 
sons are  plainly  entitled  to  the  benefit  of  the 
provision,  whether  regarded  as  officers  or  as 
mere  employees,  and  it  is  no  valid  argument 
against  the  proposition  to  show  that  there  are 
or  may  be  other  employees  or  persons  in  the 
civil  service  here  who  are  not  within  that  de- 
scription, as  the  terms  of  the  enactment  are 
special  and  do  not  extend  to  every  employment 
in  that  service,  but  only  to  the  described  per- 
sons and  classes  of  persons  therein  mentioned. 

Civil  officers,  whose  salaries,  as  fixed  by  law, 
do  not  exceed  *$3,500  per  annum,  are  [*574 
clearly  within  the  terms^  of  the  resolution,  and 
so  are  temporary  and  other  clerks,  messengers, 
and  watchmen,  including  enlisted  men  detailed 
as  such,  and  employees,  male  and  female,  in  the 
executive  mansion,  and  in  the  State,  Treasury, 
War,  Navy,  Interior,  and  Postoffice  Depart- 
ments, and  the  Department  of  Justice,  or  in 
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agent  to  pay  the  claimant  from  that  date  as 
time  keeper,  etc.,  on  the  Capitol  extension,  at 
the  rate  of  $150  per  month  for  the  time  he 
actually  worked  until  further  orders. 

Two  remarks  will  afford  a  sufficient  reply  to 
those  Euggestious :  (1)  That  such  evidence 
cannot  be  received  in  this  court  to  contradict 
the  iinding  of  the  court  of  claims;  (2)  suppose 
it  could;  it  would  constitute  no  defense  to  the 
578*]  claim,  *as  it  only  shows  a  mistake  in  the 
appellation  given  by  the  government  to  the  em- 
ployment.. Enough  appears  in  the  letter  to 
show  that  he  was  employed  by  authority  of  the 
Secretary  of  the  Interior,  and  that  his  compen- 
sation was  fixed  as  alleged,  by  the  head  of  that 
department.  Grant  that  the  letter  does  not 
amount  to  a  warrant  of  appointment,  still,  if 
it  be  admitted  as  evidence,  it  clearly  shows  that 
he  was  employed  by  the  authority  of  the  Secre- 
tary, which,  instead  of  contradicting,  actually 
fortifies,  the  finding  of  the  court. 

Sufficient  has  already  been  remarked  in  dis- 
posing of  the  first  defense  set  up  by  the  appel- 
lants, to  show  that  the  second  cannot  be  sus- 
tained, as  the  claimant  does  show  that  he  was 
employed  in  the  public  service  on  the  Capitol 
extension.  Employed  as  he  was  by  the  au- 
thority of  the  Secretary  of  the  Interior,  it  is 
clear  that  he  was  an  employee  in  the  civil  serv- 
ice in  that  department,  as  neither  a  commission 
nor  a  warrant  of  appointment  is  required  to 
evidence  such  an  employment. 

Argument  to  show  that  the  work  designated 
by  the  words  "Capitol  extension"  was  under 
the  supervision  of  the  Secretary  of  the  Interior 
is  unnecessai-v,  as  the  act  of  Congress  of  the 
16th  of  April,  1802,  provides  that  the  super- 
vision of  the  Capitol  extension  and  the  erection 
of  the  new  dome  be,  and  the  same  is  hereby, 
transferred  from  the  War  Department  to  the 
Department  of  the  Interior. 

None  of  the  errors  assigned  can  he  sustained 
and  they  are,  accordingly,  overruled.  Judgment 
affirmed. 


UNITED  STATES,  Appt., 

V. 

CHARLES  H.  MANNING. 

(See  S.  C.  "Twenty  per  cent  Cases,"  18  Wall.  678- 

680.) 

Watchman  or  guard  at  jail  in  District  of  Co- 
lumhia,  entitled  to  additional  pay  under  joint 
resolution  of  Congress. 

1.  A  watchman  or  guard  at  the  jail  In  Washing- 
ton, is  an  employee  in  the  bureau  or  division  of  the 
Interior  Department. 

2.  Persons  employed  In  a  bureau  or  division  of  a 
department,  are  employees  In  the  Department  with- 
in the  meaning  of  the  Joint  Resolution  of  Con- 
gress of  Feb.  28,  1807,  and  entitled  to  the  20  per 
cent  additional  pay  under  said  resolution. 

[No.  207.] 
Argued  Apr.  2>%  1872.      Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  twenty  per  cent  ad- 
ditional pay  bv  the  appellee,  under   the   joint 
resolution  of  Feb.  28,  1867. 
The  case  appears  in  the  opinion. 
Messrs.  Geo.  E.  Williams^  Atty.  Oen.^  O.  H. 
Hilly   Asst.   Atty.   Oen.,   and  B.   H,  Bristow, 
ffolicitor  Gen.,  for  appellant. 
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Messrs.  !<•  P.  Poland  and  J.  Daniels  for 

appellee. 

Mr.  Justice  Olilford  delivered  the  opinion 
of  the  court: 

Persons  to  act  as  watchmen  or  guards  at  the 
jails  in  this  District  are  usually  selected  by  the 
warden  of  the  jail,  subject  to  the  approval  of 
the  head  of  the  department,  but  their  number 
and  the  amount  of  their  compensation  are 
fixed  by  the  Secretary  of  the  Interior,  as  they 
are  .paid  out  of  the  judiciary  fund,  over  which 
he  exercises  control. 

By  the  act  of  the  27th  of  February,  1801,  the 
•custody  of  the  jails  was  intrusted  to  [*579 
the  marshal  of  the  district,  and  he  was  made  ac- 
countable for  the  safe  keeping  of  the  prisoners. 
2  Stat,  at  L.  106. 

Congress,  however,  on  the  29th  of  February, 
1864,  created  the  office  of  warden  of  the  jail, 
and  enacted  that  he  should  have  all  the  power 
and  should  discharge  all  the  duties  previously 
exercised  and  discharged  over  the  jail  and  the 
prisoners  by  the  marshal.    13  Stat,  at  L.  12. 

Supervisory  power  over  the  accounts  of 
marshals  is  given  by  the  act  of  Congress  upon 
the  subject  to  the  Secretary  of  the  Interior,  and 
the  express  provision  is  that  the  warden  shall 
annually,  in  the  month  of  November,  make  a 
detailed  report  to  the  Secretary  of  the  Interior, 
13  Stat,  at  L.  12;  9  Stat,  at  L.  395. 

Judgment  was  rendered  for  the  claimant,  and 
the  court  below  made  the  following  finding  of 
facts:  (1)  That  the  claimant  was  employed 
as  watchman  or  guard  at  the  jail  in  this  city 
for  one  year,  at  a  salary  of  $1,200  per  year,  paid 
to  him  monthly  by  the  disbur«ing  officer  of  the 
Department  of' the  Interior,  aiid  it  is  conceded 
by  the  appellants  that  the  pay  of  such  em- 
ployees was  fixed  at  that  rate  by  the  Secretary 
of  that  department.  (2)  That  he  made  appli- 
cation to  the  First  Comptroller  of  the  Treasury 
for  the  additional  compensation,  which  is  .the 
subject  of  controversy,  and  that  his  9.pplicatioa 
was  refused. 

1.  Objection  is  made  fn  this  case,  as  in  those 
previously  decided,  that  the  claimant  does  not 
show  that  he  was  an  employee  in  any  one  of  the 
departments,  or  in  any  bureau  or  division  there- 
of, or  in  any  office  named  in  the  joint  resolution. 
His  appointment,  it  is  said,  is  not  authorized  by 
statute,  nor  is  his  compensation  prescribed  by 
any  appropriation  act;  and  the  argument  is 
that,  inasmuch  as  neither  his  employment  nor 
his  compensation  is  directly  known  to  any  act 
of  Confess,  he  cannot.be  regarded  as  an  em- 
ployee in  the  civil  service  of  the  United  States; 
but  the  court  is  entirely  of  a  different  opinion, 
as  the  office  of  warden  is  an  *office  ere-  [*580 
ated  by  law,  and  the  appointee  of  the  office  is 
required  to  report  to  the  Secretary  of  the 
Interior. 

Guards  at  the  jail  are  selected  by  the  warden, 
but  their  compensation  is  fixed  by  the  Secretary 
of  the  Interior,  and  they  are  paid  by  him,  and 
it  makes  no  difference  whether  the  pay  is 
charged  to  the  appropriation  for  the  department 
or  to  the  judiciary  fund,  as  the  fact  remains 
that  the  whole  subject  is  under  the  supervision 
of  the  head  of  that  department;  whetner  their 
pay  is  charged  to  the  one  fund  or  to  the  other, 
the  charge  for  their  services  must  be  approved 
by  the  warden,  and  must  be  included  in  his  re- 
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port  to  the  Secretary  of  the  Interior,  where  the 
same  is  subject  to  a  further  revision.  Evi- 
dently they  are  employees  in  a  bureau  or  divi- 
sion of  the  Interior  Department,  as  their  com- 
pensation is  tixed  by  the  head  of  that  depart- 
ment, and  the  officer  by  whom  they  are  employed 
is  required  annually  to  make  a  detailed  report 
to  that  department  of  all  his  official  acts. 

Persons  employed  in  a  bureau  or  division  of 
a  department  are  as  much  employees  in  the  de- 
partment, within  the  meaning  of  the  joint  reso- 
lution, as  the  messengers  and  others  rendering 
service  under  the  immediate  supervision  of  the 
Secretary,  or  those  specially  named  in  the  pro- 
vision as  entitled  to  its  benefits.  Unquestion- 
ably, guards  of  the  jail  are  employees  of  the 
warden,  and  the  office  of  warden  of  the  jail  is 
a  bureau  or  division  of  the  Department  of  the 
Interior. 

Viewed  in  that  light,  as  the  case  must  be,  it 
is  clear  that  the  claim  is  well  founded,  and  we 
are  all  of  the  opinion  that  the  judgment  should 
be  affirmed. 

Judgment  affinned. 


UNITED  STATES,  Appt., 

V. 

THOMAS  A.  FITZPATRICK. 
SAME,  Appt., 

V. 

GEORGE  W.  HALL. 
SAME,  Appt, 

V, 

JOHN  BOHN. 
SAME,  Appt, 

V, 

THOMAS  E.  LYTLE. 
SAME,  Appt., 

CHARLES  F.  HOLBROOK. 
SAME,  Appt., 

LORENZO  D.  LaRIEN. 
SAME,  Appt., 

V. 

JOHN  G.  RICHARDS. 
SAME,  Appt., 

V. 

WILLIAM  A.  NEWMAN. 

(See  S.  C.  "Twenty  per  cent  Caaes,"  18  Wall.  668- 

576.) 

Resolution  for  additional  pay,  construction  of 
—  who  a/re  employees. 

1.  Under  the  joint  resolution  of  Feb.  28,  1867, 
allowini^  additional  pay  to  persons  in  the  civil  serv- 
ice, nelttier  a  commission  nor  a  warrant  of  ap- 
pointment is  necessary  to  entitle  an  employee  to  its 
oeneflt,  provided  iie  was  actually  and  properly  em- 

§ioyed  In  tlie  Executive  Mansion,  or  in  any  of  tlie 
epariments  or  in  ttie  office  of  the  commissioner  of 
public  t>uiidingB. 

2.  Persons  so  employed  are  properly  in  the  serv- 
ice, even  though  their  particular  employment  may 
not  be  designated  in  an  appropriation  act. 

13  Wall. 
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cent  Oasee.) 

3.  Persons  employed  In  a  bureau  or  division  of  a 
department,  are  employees  in  the  department. 

[Nos.  208,  209,  210,  211,  212,  213,  214,  216.] 
Argued  Apr.  29,  1872.     Decided  May  6,  1872. 

APPEALS  from  the  Court  of  Claims. 
The  cases  are  stated  in  the  opinion. 
Messrs.  Geo.  B.  Williams,  Atty.  Oen.,  O.  H. 
Hill,  Asst.  Atty.  Oen.,  and  B.  B.  Bristow,  So- 
licitor Gen.,  for  appellant. 

Messrs.  If.  P.  Poland  and  J.  Daniels  for 
appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Twenty  per  cent  additional  pay  is  allowed  by 
the  joint  resolution  of  the  28th  of  February, 
1867,  to  certain  persons  or  classes  of  persons 
therein  described,  who  are  employed  in  the  civil 
service  of  the  United  States,  in  *this  [*573 
city,  whose  salaries^  as  fixed  by  law,  do  not  ex- 
ceed $3,500  per  annum,  to  be  paid  out  of  an^ 
money  in  the  Treasury  not  otherwise  appropri- 
ated.    14  Stat,  at  L.  560. 

Objection  is  made  in  several  of  the  pending 
cases  arising  under  that  resolution  that  the 
claimant  does  not  show  himself  to  be  an  emr 
ployee  in  the  civil  service  of  the  United  States, 
which,  it  is  said,  is  the  primary  condition  and 
the  one  required  to  be  shown  in  every  case  be- 
fore the  party  can  lawfully  claim  the  prescribed 
additional  compensation,  and  the  attempt  is 
made  by  the  appellants  to  restrict  the  meaning 
of  the  term  "civil  service"  so  as  to  exclude  all 
persons  from  the  benefits  of  the  provision  except 
such  as  have  been  appointed  to  office  or  hold 
appointments  of  some  kind  in  that  service. 
They  contend  that  the  words  "in  the  civil  serv- 
ice" were  not  employed  merely  to  contradistin- 
guish the  service  described  from  that  of  the 
military  or  naval  service  of  the  United  States, 
but  also  to  show  that  the  persons  entitled  to  the 
benefits  of  the  enactment  must  be  persons  filling 
offices  or  holding  appointments  established  by 
law. 

Beyond  doubt,  those  words  were  intended  to 
contradistinguish  the  service  described  from 
that  of  the  military  or  naval  service,  but  the 
court  is  unable  to  concur  in  the  proposition  that 
they  were  also  intended  to  restrict  the  opera- 
tion of  the  resolution  to  persons  in  office  in  the 
civil  service,  or  to  persons  holding  appointments 
in  that  service  as  salaried  officers. 

Certain  described  persons  and  classes  of  per- 
sons are  plainly  entitled  to  the  benefit  of  the 
provision,  whether  regarded  as  officers  or  as 
mere  employees,  and  it  is  no  valid  argument 
against  the  proposition  to  show  that  there  are 
or  may  be  other  employees  or  persons  in  the 
civil  service  here  who  are  not  within  that  de- 
scription, as  the  terms  of  the  enactment  are 
special  and  do  not  extend  to  every  employment 
in  that  service,  but  only  to  the  described  per- 
sons and  classes  of  persons  therein  mentioned. 

Civil  officers,  whose  salaries,  as  fixed  by  law, 
do  not  exceed  *$3,500  per  annum,  are  [*574 
clearly  within  the  term^  of  the  resolution,  and 
so  are  temporary  and  other  clerks,  messengers, 
and  watchmen,  including  enlisted  men  detailed 
as  such,  and  employees,  male  and  female,  in  the 
executive  mansion,  and  in  the  State,  Treasury, 
War,  Navy,  Interior,  and  Postoffice  Depart- 
ments, and  the  Department  of  Justice,  or  in 
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any  bureau  or  division  of  such  a  department, 
including  the  Agricultural  Bureau;  and  all  civil 
officers,  whether  permanent  or  temporary,  in  the 
offices  of  the  coast  survey,  naval  observatory, 
navy  yard,  arsenal.  Paymaster  General,  Com- 
missary General  of  Prisoners,  Bureau  of  Refu- 
gees, Freedmen,  and  Abandoned  Lands,  office  of 
Quartermaster,  Capitol  and  Treasury  Extension, 
City  Postoffice  and  Commissioner  of  Public 
Buildings,  and  the  other  officers  and  employees 
describ^  in  the  same  resoluticm. 

By  the  finding  of  the  court  of  claims  it  ap- 
pears that  Fitzpatrick  was  an  employee  in  the 
office  of  the  commissioner  of  public  buildings, 
as  keeper  of  the  western  gate  of  the  Capitol; 
that  Hall  was  an  employee  in  the  office  of  the 
commissioner  of  public  buildings,  in  that  part 
of  the  Capitol  called  the  crypt;  that  Bohn  was 
an  employee  in  the  office  of  the  commissioner  of 
public  buildings,  as  a  laborer  on  the  public 
grounds;  that  Lytic  was  an  employee  in  the 
office  of  the  commissioner  of  public  buildings, 
as  watchman  in  the  east  grounds  of  the  Capitol ; 
that  Holbrook  was  an  employee  in  the  office  of 
the  commissioner  of  public  buildings,  as  watch- 
man at  the  stables;  that  Richards  was  an  em- 
I»loyee  iu  the  office  of  the  commissioner  of  pub- 
ic buildings,  as  watchman  on  the  Capitol  dome ; 
and  that  Newman  was  an  employee  m  the  office 
of  the  commissioner  of  public  buildings,  as  cap- 
tain of  the  Capitol  police.  Employees  in  tne 
office  of  the  commissioner  of  public  buildings 
being  within  the  very  words  of  the  joint  reso- 
lution, the  court  of  cfaims  in  each  of  these  cases 
rendered  judgment  for  the  claimant,  and  the 
United  States  appealed  to  this  court. 

Most  of  the  defenses  to  the  several  claims 
have  already  been  considered  in  the  remarks 
preceding  the  statement  of  the  case,  but  there 
575*]  are  also  certain  special  objections  *which 
deserve  some  consideration,  as,  for  example,  it 
is  insisted  that  the  question  whether  the  claim- 
ant was  or  was  not  an  employee  in  the  office  of 
the  commissioner  is  a  question  of  law,  and  not  a 
question  of  fact,  and  that  being  a  question  of 
law  it  may  be  re-examined  in  this  court. 

Whether  the  claimant  was  or  was  not  em- 
ployed by  the  commissioner  of  public  buildings 
IS  certainly  a  question  of  fact ;  but  the  question 
as  to  what  relation  he  sustained  to  that  office 
may,  perhaps,  be  a  question  of  law,  as  assumed 
by  the  United  States.  What  they  contend  is 
that  the  words  of  the  act,  "in  the  office  of,"  have 
respect  to  another  class  of  employees,  that  those 
words  refer  to  the  clerks  and  messenger  and  the 
like,  but  the  court  is  of  a  different  opinion,  as 
clerks  and  messenger  are  specially  mentioned 
in  the  same  enactment,  which  shows  that  the 
words  "employees  in  the  office  of"  were  intended 
to  embrace  a  cla«8  of  persons  other  and  different 
from  the  persons  having  appointments  as  officers 
in  the  building  assigned  to  the  commissioner. 
Such  an  interpretation  would  be  too  restricted 
to  comport  with  the  general  scope  and  object 
of  the  resolution,  or  with  any  of  the  canons  of 
construction  usually  applied  in  ascertaining  the 
meaning  of  a  remedial  law. 

Offices  may  be  and  usually  are  divided  into 
two  cla.«»se8  —  civil  and  military.  Civil  offices 
are  also  usually  divided  into  three  classes  — 
political,  judicial,  and  ministerial.  Political 
offices  are  such  as  are  not  immediately  connected 
with  the  administration  of  justice,  or  with  the 
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execution  of  the  mandates  of  a  superior,  as  tbe 
President  or  head  of  a  department.  Jndinat 
offices  are  those  which  relate  to  the  adminis^s- 
tion  of  justice,  and  which  nmst  be  exercised  by 
the  persons  appointed  for  that  purpose  and  n^ 
b^  deputies.  Ministerial  offices  are  those  whidt 
give  the  officer  no  power  to  jud^  of  the  matter 
to  be  done,  and  wluch  reauire  him  to  obey  some^ 
superior,  many  of  which  are  merely  employ- 
ments requiring  neither  a  commission  nor  a 
warrant  of  appointment,  as  temporary  clerks  or 
messengers.  Mallory*s  Case,  3  Nott  &,  H.  257; 
Kirhy's  Case,  3  Nott  &  H.  266. 

^Neither  a  commission  nor  a  warrant  [*57S 
of  appointment  is  necessary  to  entitle  an  em- 
ployee to  the  benefit  of  the  provision  under  ecm- 
sideration  provided  he  was  actually  and  prop- 
erly employed  in  the  executive  mansion,  or  in 
any  of  the  departments,  or  in  any  burean  or 
division  thereof,  or  in  the  office  of  the  Capitol 
or  Treasury  extension,  or  in  the  office  of  the 
commissioner  of  public  buildings,  or  in  any  other 
of  the  offices  therein  mentioned,  if  it  appears 
that  he  is  one  of  the  persons  or  class  of  persona 
described  in  the  joint  resolution.  Persons  so  em- 
ployed are  properly  in  the  service  if  they  were 
employed  by  the  head  of  the  department  or  of 
the  bureau  or  any  division  of  the  department 
charged  with  that  duty  and  authorized  to  make 
such  contracts  and  fix  the  compensation  of  the 
person  employed,  even  though  the  particular 
employment  may  not  be  designated  in  ata  appro- 
priation act. 

Many  persons  not  employed  as  clerks  or  mes- 
sengers of  a  department  are  in  the  public  servioe 
by  virtue  of  an  employment  by  the  head  of  Uie 
department  or  by  the  head  of  some  bureau  of 
the  department  authorized  by  law  to  make  such 
contracts,  and  such  persons  are  as  much  in  the 
civil  service  within  the  meaning  of  the  joint 
resolution  as  the  clerks  and  messengers  em* 
ployed  in  the  rooms  of  the  department  building. 
Vnited  States  v.  Beleto,  2  Brock.  280;  Omham 
V.  United  States,  1  Nott  &  H.  380;  Com,  v. 
Sutherland,  3  S.  &  R.  149. 

Tested  by  these  rules,  it  is  clear  that  each  of 
the  eight  claimants  whose  cases  are  under  con- 
sideration were  employees  in  the  office  of  the- 
commissioner  of  public  buildings,  and  that  the 
judgment  of  the  court  of  claims  in  each  case 
was  correct. 

The  judgment  in  each  case  affirmed. 


THE  HOME  INSURANCE  CO.,  of  the  City  of 

New  York,  Plff.  in  Err., 

V. 

ELL^  R.  BARTON. 

(See  S.  C.  18  Wall.  603,  604.) 

Decision  on  motion  for  new  trial,  not  ground  of 

error. 

The  granting  or  overruling  of  a  motion  for  a 
new  trial  in  the  court  below  is  not  ground  for  error. 

[No.  132.] 
Argued  Mar.  7,  1872,     Decided  May  6,  1S72. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs,  M.  H.  Carpenter  and  J,  O.  Broad- 
head,  for  plaintiff  in  error. 

80  U.  8. 
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Messrs,  F.  A.  Dick  d  Blair,  for  defendant 
in  error. 

Mr.  Justice  Swayne  delivered  the  opinion 

of  the  court : 

The  defendant  in  error  was  the  plaintiff,  and 
the  plaintiff  in  error  wa«  the  defendant,  in  the 
court  below. 

The  suit  was  brought  by  Barton  upon  a  pol- 
icy of  insurance.  Upon  looking  into  the  record 
we  find  that  the  case  was  tried  by  a  jury;  that 
evidence  was  adduced  by  both  parties;  that 
the  court  instructed  the  jury,  and  that  they 
found  a  verdict  for  the  plaintiff,  upon  which 
judgment  was  duly  enterea.  All  this  was  done 
without  any  exception  being  taken  by  the  de- 
fendant. The  assurers  then  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial  up<Mi 
the  following  grounds: 

Tliat  the  verdict  was  against  the  evidence; 
that  it  was  against  the  law  and  the  instructions 
of  the  court ;  because  the  verdict  was  uncertain 
604*]  and  insufficient.  The  court  "overruled 
the  motion.  To  this  th?  assurers  excepted,  and 
in  their  bill  of  exceptions  have  set  out  all  the 
evidence  given  in  the  case.  The  only  point  to 
which  our  attention  has  been  called  by  their 
counsel  in  this  court  is,  that,  according  to  the 
evidence  thus  set  out,  the  plaintiff  was  clearly 
not  entitled  to  recover. 

The  granting  or  overruling  of  a  motion  for  a 
new  trial  in  the  courts  of  the  United  States 
rests  wholly  in  the  discretion  of  the  court  to 
which  the  motion  is  addressed.  This  is  so  well 
settled  that  it  is  unnecessary  to  remark  further 
upon  the  subject.  Henderson  v.  Moore,  5 
Cranch,  11;  Barr  v.  Grata^s  Heirs,  4  Wheat. 
220;  DosweU  v.  De  La  Lanzo,  20  How.  29,  15 
L.  ed.  824;  Schuchardt  v.  Aliens,  1  Wall.  371, 
17  L.  ed.  646. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


EDWARD  WINSLOW  PAIGE,  Clara  K.  Paige, 
and  Samuel  W.  Jackson,  Executors  of  Alonzo 
C.  Paige,  Deceased,  Appts,, 

DAVID  BANKS,  Jr.,  et  al. 

(See  S.  C.  13  Wall.  608-616.) 

Effect  of  agreement  as  to  copyright— construc- 
tion of  by  parties,  evidence  of  intention, 

1.  An  agreement  to  furnish,  in  manuscript,  the 
reports  of  a  court  for  publication,  and  that  the  pub- 
lishers "shall  have  the  copyright  of  said  reports  to 
them  and  their  assigns  forever/*  gave  the  publish- 
ers the  benefit  of  the  act  of  Feb.  1831,  granting  an 
additional  extension  of  fourteen  years,  and  vested 
In  the  publishers  a  full  right  of  property  thereto. 

2.  Acquiescence  for  ten  years,  by  the  parties.  In  a 
certain  construction  of  a  contract.  Is  evidence  of 
the  intention  of  the  parties  In  making  It. 

[No.  167.] 
Argued  Apr,  16,  1872,     Decided  May  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
ifessrs.  William  W.  Campbell,  R.  D,  Benedict, 
Jos,   Bell,    Dovslas   Campbell,    and    C.    N. 
Potter,  for  appellants: 

Were  this  a  simple  assignment  of  the  copy- 
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right,  that  is,  had  Mr.  Paige  taken  out  the  copy- 
right in  1830,  and  assigned  it  to  Gould  &  Banka^ 
nothing  would  have  passed  but  the  first  term. 

This  seems  to  be  settled  beyond  controversy. 

Pierpont  v.  Fowle,  2  Wood.  &  M.  23;  Cowen 
V.  Banks,  24  How.  Pr.  73. 

At  the  time  that  Mr.  Paige's  contract  was 
made,  1828,  this  last  term  was  not  provided  for 
by  the  statute.  The  act  of  1831  created  it,  and 
gives  it  specifically  to  the  author,  if  living;  to 
his  family,  if  detui.  Assignees  are  not  mem* 
tioned  in  it,  nor  provided  for. 

Curtis,  in  his  work  on  Copyright,  page  235, 
questions  whether  the  author  by  any  assignment 
could  dispose  of  this  contingent  interest,  so  as 
to  deprive  his  widow  and  children  of  the  right, 
in  case  of  his  death. 

A  similar  provision  in  the  patent  law  has  been 
so  construed  by  this  court. 

Wilson  v.  Rousseau,  4  How.  646;  Bloomer  v. 
McQuewan,  14  How.  539.  See  also  Hodge  ▼. 
Railroad,  6  Blatchf.  85. 

The  agreement  in  this  case  was  only  an  as- 
signment of  the  copyright  and,  therefore,  con- 
veyed only  the  original  term. 

The  intention  of  the  parties,  to  be  collected 
from  the  whole  agreement,  was  simply  to  con- 
vey the  copyright,  although  it  be  admitted  for 
the  sake  of  the  argument  that  the  agreement 
contains  provisions  sufficient  to  create  a  license, 
if  the  copyright  had  not  been  specifically  con- 
veyed. 

Clark  V.  Price,  Wils.  Cas.  in  Ch.  pt.  2,  157. 

If  the  agreement  is  regarded  as  conveying  a 
license  in  addition  to  the  copyright,  it  is  neither 
harmonious  nor  consistent. 

The  construction  contended  for  by  the  defend- 
ants is  opposed  to  the  maxim  *'Verba  generalia 
restringuntur  ad  habilitatem  rei  vel  aptitudi- 
nem  persona}^  2  Comyn,  Cont.  633,  n,  7 ;  Story, 
Cont.  %  641a;  Chit.  Cont.  10th  Am.  ed.  90,  91, 
in  force  in  New  York,  by  the  law  of  which  the 
agreement  is  to  be  construed  as  to  everything 
except  the  copyright. 

Van  Hagen  v.  Van  Rensselaer,  18  Johns.  423 ; 
Elmendorf  v.  Lansing,  5  Cow.  470. 

The  appellants  urge  their  construction  of  this 
agreement  with  the  more  confidence,  that  an  in- 
strument of  this  same  character  has  been  con- 
strued b^  His  Honor,  Justice  Nelson,  sitting  at 
circuit,  in  an  action  argued  before  him  by  sev- 
eral of  the  ablest  counsel  at  the  New  York  bar. 

Coxjoen  v.  Banks,  24  How.  Pr.  73. 

Messrs.  Joseph  Larocque,  E,  Ellery  Anderson, 
and  Anderson  Sc  Mann,  for  appellees: 

This  is  not  the  ordinary  case  of  an  author 
who  perfects  his  own  copyright  and  then  sells 
it.  This  is  the  case  of  an  author  who,  for  a 
stipulated  gross  sum,  sells  his  book  in  manu- 
script for  publication.  The  decisions,  therefore, 
that  have  been  made  in  cases  arising  on  con- 
struction of  agreements  for  sales  of  copyright 
have  no  application  to  the  present  case.  See 
Pierpont  v.  Fowle,  2  Wood,  k  M.  23. 

That  an  author  has  at  common  law  an  abso- 
lute title  to  the  manuscript  of  his  book  before 
publication,  is  entirely  settled.  The  effect  of 
the  statutes  on  his  rights  after  publication,  has 
been  very  much  discussed ;  but  the  cases  all 
concur  in  sustaining  the  title  before  publication. 

Wheaton  v.  Peters,  8  Pet.  657;  Pierpont  v. 
FouAe,  2  Wood,  k  M.  45. 
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The  manuscript  being  then  the  author's  per- 
sonal property  and  being,  as  such  property,  sub- 
ject to  his  absolute  control  and  to  his  right  of 
disposing  of  the  same,  the  question  presented 
by  this  case  is:  What  is  the  legal  effect  of  an 
agreement  by  an  author  to  furnish  and  deliver 
his  manuscript  to  a  publisher  for  publication, 
at  an  agreed  price  per  volume  T 

Waiving  the  consideration  of  the  question 
whether,  under  such  an  agreement,  the  author 
would  retain,  concurrently  with  the  publisher, 
the  right  to  publish  and  sell  his  books,  it  seems 
to  be  a  necessary  sequence  of  this  statement  of 
the  case,  that  the  publisher  has  the  right  to 
publish  and  sell  the  book  at  all  times. 

This  right  is  not  dependent  on  nor  derived 
from  the  autiior's  copyright.  It  would  exist 
equally  if  no  copyright  were  ever  taken  out. 
The  consideration  they  are  to  pay  for  this  priv- 
ilege is  fixed,  by  the  iCct  of  the  parties  them- 
selves, at  $1,000.  For  this  sum  they  are  to 
have  the  manuscript  delivered  to  them  for  pub- 
lication; not  for  one  year  nor  for  five  years, 
but  without  limit  as  to  time. 

The  contract  must  be  construed  according  to 
the  expressed  intention  of  the  parties.  It  does 
not  say  "for  publication  during  the  copyright;" 
but  it  simply  says  "for  publication.**  It  is  im- 
possible to  fix  a  limitation  to  this  privilege, 
without  interpolating  into  the  contract  words 
of  limitation  that  do  not  exist  in  it. 

Is  the  right  of  the  appellees  to  publish  this 
book  in  any  way  restricted  by  the  provision  in 
the  contract,  that  "they  shall  have  the  copy- 
right of  said  reports  to  them  and  their  heirs 
and  assigns  forever?** 

This  is  not  a  provision  inserted  for  the  bene- 
fit of  the  author.  There  is  no  covenant  that  the 
publishers  shall  taJce  out  a  copyright,  either  for 
their  own  benefit  or  for  the  benefit  bf  the  author. 
Had  they  chosen  not  to  take  out  the  copyright, 
they  would  have  had,  as  against  Mr.  Paige,  the 
perpetual  right  to  print,  publish,  and  sell  the 
reports.  How,  then,  can  this  clause  of  the 
agreement,  inserted  for  the  purpose  of  making 
it  dear  that  the  publishers  were  to  be  the 
proper  parties  to  take  out  the  copyright,  have 
the  effect  of  limiting  or  restricting  their  right, 
derived  from  the  sale  of  the  manuscript  to  them 
for  publication  T  There  is  no  copyright  sold  to 
them,  or  conveyed  to  them,  or  agreed  to  be  sold 
or  conveyed  to  them. 

Regarding  the  sale  of  the  manuscript  for  pub- 
lication as  a  mere  license  to  publish,  it  would 
pass  to  the  appellees  the  right  to  publish  and 
sell  the  book,  even  though  the  autnor  had  ex- 
pressly reserved  to  himself  the  right  to  the 
copyrigl^t.  This  right  being  unlimited  in  time, 
would  be  as  valid  during  the  renewal  of  the 
cop3rright  as  during  the  original  term. 

Curt.  Copyr.  222 ;  Rundell  v.  Murray,  Jacobs, 
811. 

The  following  cases  are  referred  to  as  illus- 
trating the  nature  of  an  author's  title  to  the 
manuscript  of  his  book  before  publication,  and 
the  manner  in  which  his  rights  may  be  af- 
fected by  assignment  or  license  to  publish : 

Little  v.  Oouldy  2  Blatchf.  165;  Little  v.  Hall, 
18  How.  IftS,  15  L.  ed.  328;  Pulte  v.  Derby,  6 
McLean,  328;  Palmer  v.  DeWitt,  N.  Y.  Times, 
Mar.  13,  1872.  See  7  Rob.  (N.  Y.  Sup.  Ct.) 
530. 

All  the  oaMB  agree  that  if  the  intention  to 
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pass  the  entire  interest  of  the  author  appears 
in  the  transfer,  the  assignee  will  acquire  the 
right  to  the  original  term  and  to  all  renewals. 

Carrtan  v.  Bowles,  2  Bro.  (C.  C.)  80;  1  Hawk. 
PI.  C.  477,  n.  7,  6th  Dublin  ed. 

In  any  event,  the  acquiescence  of  the  author 
for  ten  years  (and  until  his  death)  after  his 
alleged  right  accrued  in  the^ublication  and  sale 
of  his  work,  must  be  held  to  be  an  abandonment 
of  his  property  in  tliis  work,  if  any  he  had. 

Runaell  v.  Mur,ay,  Jacobs,  311;  Bartiette  ▼. 
Crittendeti,  4  McLean,  300,  4  Burr.  2345;  Piatt 
V.  Button,  19  Ves.  447;  Folsotn  ▼.  Marsh,  2 
Story,  100;  Curt.  Copyr.  222. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  cir- 
cuit court  for  the  southern  district  of  New 
York,  dismissing  the  bill  filed  by  the  appellants 
against  the  appellees,  to  enjoin  them  from  the 
publication  and  sale  of  the  first  volume  of 
Paige*s  Chancery  Reports,  and  for  an  account. 
The  wholfe  controversy  turns  upon  the  true  in- 
terpretation of  the  agreement  made  on  the  7th 
October,  1828,  between  Alonzo  C.  Paige  and 
Gould  &  Banks,  by  which  it  is  stipulated  that 
"during  the  term  of  five  years  from  the  28th 
April  last,  if  the  said  Alonzo  shall  so  long  re- 
main reporter  of  the  court  of  chancery,  he  shall 
and  will  furnish  the  said  Gould  A  Banks,  in 
manuscript,  the  reports  of  sfi^id  court  for  publi- 
cation, and  that  the  said  Gould  &  Banks  shall 
have  the  copyright  of  the  said  reports  to  them 
and  their  heirs  and  assigns  forever;  and  the 
said  William  Gould  and  David  Banks  covenant 
and  agree  to  and  with  the  said  Alonzo,  that  they 
will  publish  said  reports  in  royal  octavo  vol- 
umes of  between  six  and  seven  hundred  pages, 
on  paper  and  type  suitable  for  such  a  work; 
that  they  will  deliver  to  said  Alonzo  twelve 
copies  free  of  expense;  and  they  vnll  sell  said 
reports  to  the  members  of  the  Bar  of  New  York, 
at  a  sum  not  exceeding  $8  per  volume,  bound 
in  calf,  for  each  volume  they  shall  so  sell  within 
one  year  next  subsequent  to  the  publication  of 
such  volume;  and  the  said  Gould  &  Banks  agree 
to  pay  the  said  Alonzo  $1,000  per  volume  for 
every  volume  they  shall  publish,  and  at  the 
same  rate  for  Jess  than  a  volume,  within  six 
months  after  the  publication  of  each  volume. 
It  is  understood  that  the  said  Alonzo  C.  Paige 
is  to  read  and  correct  the  proof  sheets  of  said 
report,  as  the  same  are  furnished  to  him.'* 

Independent  of  any  statutory  provision,  the 
right  of  an  author  in  and  to  his  unpublished 
manuscripts  is  full  and  complete.  It  is  his 
property  and,  like  any  other  property,  is  sub- 
ject to  his  disposal.  He  may  assign  a  qualified 
interest  in  it,  or  make  an  absolute  conveyance 
of  the  whole  interest. 

The  question  to  be  oolved  is :  Do  the  terms  of 
this  agreement  show  the  intent  to  part  with  the 
whole  interest  in  the  publication  of  this  bo<^ 
or  with  a  partial  and  limited  interest? 

The  agreement  on  the  one  side  is  "to  furnish, 
in  manuscript,  the  reports  of  said  court  for  pub- 
lication** with  an  additional  clause  that  the  pub- 
lishers "shall  have  the  copyright  of  said  repnorta 
to  them  and  their  assigns  forever.**  The  cause 
or  consideration  of  this  agreement  is  a  stipula- 
tion by  the  other  side  for  a  certain  sum  of 
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money,  and  the  performance  of  certain  duties  in 
connection  with  the  publication. 

It  is  insisted  by  the  appellants  that  a  just 
interpretation  confines  the  agreement  to  a  mere 
assignment  of  the  interest  in  such  copjnright,  as 
is  provided  for  in  the  act  of  31st  May,  1790 
(1  Stat,  at  L.  124) ;  that  this  was  the  law  in 
force  when  the  contract  was  entered  into;  that 
Uie  fourteen  years  therein  provided  for,  with 
the  right  to  a  prolongation  of  fourteen  years 
more,  is  all  that  the  publishers,  at  most,  are 
entitled  to,  and  that  they  are  excluded  neces- 
sarily from  the  benefit  of  the  provisions  con- 
ferred by  the  act  of  the  3d  February,  1831  (4 
Stat,  at  L.  436),  granting  to  authors  an  addi- 
tional extension  of  fourteen  years. 

In  our  view,  this  is  too  narrow  a  construction. 
The  fair  and  just  interpretation  of  the  terms  of 
the  agreement  indicate,  unmistakably,  that  the 
615*]  author  of  the  manuscript,  in  *agre^ng 
to  deliver  it  for  publication  at  a  stipulated  com- 
pensation, intended  to  vest  in  the  publishers  a 
full  right  of  property  thereto. 

The  manuscript  is  delivered  under  the  terms 
of  the  agreement  "for  publication."  No  length 
of  time  is  assigned  to*  the  exercise  of  this  right, 
nor  is  the  right  to  publish  limited  to  any  num- 
ber of  copies.  The  consideration  is  a  fixed  sum 
of  $1,000.  Whether  one  or  one  hundred  thou- 
sand copies  were  published  the  author  was  enti- 
tled to  receive,  and  the  publishers  bound  to  pay, 
this  precise  amount. 

As  between  the  parties  to  the  agreement,  the 
absolute  interest  was  conveyed  by  the  stipula- 
tion of  Paige,  that  he  would  furnish  the  manu- 
script for  publication.  Paige  could  no  longer 
do  any  act  after  such  delivery  for  publication 
inconsistent  with  the  absolute  ownership  of  the 
publishers.  But  it  was  proper,  for  the  protec- 
tion of  the  publishers,  that  they  should  be  in 
position  to  assert  the  remedies  given  by  the  law 
against  intruders,  and  it  is  to  this  end  it  is 
added  in  the  agreement,  "and  the  said  Gould  & 
Banks  shall  have  the  copyright  of  said  reports 
to  them,  their  heirs,  and  assigns  forever."  It  is 
not  covenanted  that  the  publishers  should  take 
out  the  copyright,  nor  is  there  any  express 
agreement  for  an  assignment  to  them  by  Paige, 
if- he  should  take  it  out.  Undoubtedly,  the  pro- 
vision, that  the  publishers  '-'should  have  the 
copyright,"  would  authorize  them  to  apply  for 
it,  and  if  Paige  had  taken  it  out  in  his  own 
name  it  would  have  inured  to  their  benefit. 
But,  as  between  Paige  and  the  publishers,  the 
rights  of  th^  latter  could  not  be  estimated  dif- 
ferently, whether  they  had  or  had  not  availed 
themselves  of  the  provisions  of  the  act. 

We  have  been  referred  to  the  case  of  Cowen 
V.  Banks,  24  How.  Pr.  72,  in  which  Mr.  Justice 
Nelson,  on  a  similar  agreement,  expressed  the 
opinion  that  the  construction  now  contended  for 
by  the  appellants  was  the  true  one.  No  reason 
is  assigned  by  the  judge  for  his  opinion,  and 
the  case  was  such  that  it  was  not  necessary  that 
this  point  should  be  maturely  considered.  It 
appeared  in  the  case  that  the  bill  was  filed  by 
the  executrix  of  Judge  Cowen  for  an  injunction 
and  an  account  against  the  publishers.  The 
hearing  of  the  deposition  of  the  judge  given  in 
the  prior  suit  brought  by  the  publishers  against 
one  Hastings,  as  a  violator  of  the  copyright, 
was  read  in  evidence.  In  this  deposition  the 
v'dfre  testifies  "that  it  was  his  intention,  by  the 
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agi'eement,  to  convey  his  whole  interest  in  the 
copyright  of  the  work,"  and  he  adds:  "I  sup- 
pose the  book  to  belong  to  my  assignees,  as  soon 
as  made,  including  all  that  was  in  it.  I  would 
not  have  taken  uie  office  of  reporter  with  its 
salaries  and  duties,  imless  I  was  to  have  a  pro- 
prietary right  which  1  could  use  or  dispose  of." 
The  practical  construction  by  Judge  uowen  of 
his  own  Contract;  in  opposition  to  his  interest, 
is  cited  in  the  decision  to  ^which  we  are  [*616 
now  referring,  together  with  the  fact  that  the 
judge  died  in  1844,  three  years  after  the  expira- 
tion of  the  first  term  of  the  copyright.  On  this 
it  is  said,  with  some  emphasis,  "that  he  had  all 
this  time  acquiesced  in  the  claim  of  the  as- 
signee." The  decree  was  that  the  contract  be 
reformed  accordingly. 

In  the  case  now  before  us  the  construction 
contended  for  bv  the  appellants  was,  for  the 
first  time,  urged  by  letter  of  Mr.  Paige,  13th 
January,  1858,  addressed  to  the  appellees,  who 
replied  on  3d  February,  following,  asserting 
their  absolute  right  of  ownership,  with  an  un- 
limited license  to  publish  and  sell.  The  parties 
lived  together  after  this  in  the  same  state  until 
31st  March,  1868,  when  Paige  died,  a  period  of 
ten  years,  during  which  no  further  notice  was 
ever  taken  of  this  subject,  and  no  attempt  by 
Paige,  by  act  or  protest,  to  interfere  with  the 
exercise  of  the  right  of  the  appellees  to  publish 
and  sell.  It  is  difficult  to  account  for  this  long 
acquiescence  upon  any  assumption  that  Paige, 
after  the  receipt  of  the  reply  to  the  publishers, 
had  faith  in  the  construction  now  urged.  If 
this  agreement  needed  any  extraneous  aid  to  in- 
dicate the  intention  of  the  parties,  this  acquies- 
cence would  certainly  be  persuasive  of  the  view 
we  have-  taken  of  it. 

Decree  affirmed. 


•EDWARD  PUGH,  Appt.,        [•633 

V, 

UNITED  STATES. 
(See  S.  C.  18  Wall.  638-635.) 

Court  of  claitiUf  has  no  jurisdiction  of  a  claim 
for  property  destroyed  during  the  war  — 
claim  for  rent. 

The  court  of  claims  has  no  jurisdiction  of  a 
claim  for  the  destruction  of  property  during  the 
war  in  one  of  the  states  engaged  in  the  Rebellion, 
by  the  military  forces  of  the  united  States,  nor  of 
a  claim  for  rent  of  a  plantation,  where  the  leasing 
was  an  incident  only  to  the  unlawful  appropriation 
and  spoliation  of  the  plantation. 

[No.  146.] 

Argued  Mar,' 26,  1612.     Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr.  Thomas  J.  Durant  for  appellant. 
Mr.  C.  n.  Hill,  Asst.  Atty.  Gen.,  for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  the  court  of  claims. 

The  substantial  averments  of  the  petition  are 
these : 

First.  That  the  United  States,  during  the 
period  of  the  late  Civil  War,  illegally,  violently, 
and  forcibly  took  possession  of  the  petitioner's 
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plantation  in  the  state  of  Louisiana,  on  the 
false  pretext  that  it  had  been  abandoned  by  the 
owner,  and  held  it  until  January,  1866,  during 
which  time  the  United  States  and  the  agents 
placed  in  charge  of  the  plantation,  destroyed 
and  carried  away  the  property  of  the  petitioner 
to  the  value  of  $42,508;  and. 

Second.  That  the  United  States,  during  the 
same  period,  rented  the  plantation  to  sundry 
persons  who  made  large  crops  worth  $15,000  or 
$30,000. 

This  petition  was  dismissed  by  the  court  of 
claims  for  want  of  jurisdiction. 
635*]  *The  destruction  of  property  complained 
of  was  during  the  War  and  in  one  of  the  states 
engaged  in  the  Rebellion,  and  the  presun>ption, 
in  the  absence  of  inconsistent  alfegaticms,  is, 
that  it  was  by  the  military  forces  of  the  United 
States.  It  is  clear  that  a  petition  for  compen- 
sation for  injuries  of  this  character  could  not  be 
sustained  in  the  court  of  claims,  for  the  demand 
plainly  grows  "out  of  the  destruction  or  appro- 
priation of  or  damage  to  property  by  the  army 
or  navy  engi^ed  in  the  suppression  of  the  Re- 
bellion^' and  18  excluded  from  the  cosniizance  of 
7«  * 


that  court  by  the  express  terms  of  the  act  of 
July  4,  1864.     13  Stat,  at  L.  381. 

But  it  is  insisted  that  the  court  had  at  least 
jurisdiction  of  the  case  made  by  the  petition  in 
respect  to  the  leasing  of  the  plantation,  under 
the  amendment  to  the  captured  and  abandoned 
property  act  made  by  the  2d  and  3d  sections  of 
the  act  of  July  2,  1864.  13  Stat,  at  L.  375. 
These  sections  provide  for  leasing  abandoned 
lands  by  the  agents  of  the  Treasury  Department, 
and  the  payment  of  the  net  amoimts  of  rents 
collected  into  the  Treasury.  But  the  petition 
in  this  case  makes  the  leasing  an  incident  only 
to  the  unlawful  appropriation  and  spoliation  of 
the  plantation.  It  does  not  allege  any  leasing 
by  the  agents  of  the  Treasury  Deoartment,  or 
that  any  rents  were  collected  by  tnem  or  paid 
into  the  Treasury. 

It  is  plain,  therefore,  that  the  petition  does 
nc^  state  a  case  within  the  jurisdiction  of  the 
court  of  claims.  If  the  petitioner  has  any  claim 
upon  the  government  he  must  seek  relief  from 
Congress. 

The  decree  diamiaaing  the  petition  must  he 
affirmed, 
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13  Wan.  1-^,  20  L.  56(1,  BBTHBUi  T.  MATfiBWS. 

Appeal  and  ervoir.— Plaintiff  In  error  cannot  take  advantafa  ef 
rulings  upon  exceptions  in  his  own  tevor  even  if  erroneous,  p.  1. 

Followed  in  In  re  Gribbon,  66  Fed.  87d,  14  U.  S.  App.  882,  in  an 
appeal  by  the  cnstoms  collector  from  a  decision  on  question  of 
duty  on  manufactured  articles,  holding  the  importer  not  havlnf 
appealed  could  only  be  heard  In  support  of  the  decision,  and  If  an 
error  nad  been  committed  by  the  court  below  it  was  to  the  ad- 
vantage of  the  collector  and  furnished  him  no  ground  of  ^mplaint 

Appeal  and  error. —  A  statement  of  facts  signed  by  counsel  can- 
not be  noticed  upon  error,  and  is  insufficient  under  act  of  1806, 
authorising  trial  of  facts  by  Circuit  Court,  p.  8. 

Cited  in  Insurance  Co.  t.  Folsom,  18  Wall.  282,  21  L.  884.  finding 
of  Circuit  Court,  where  trial  by  Jury  la  waiyed,  fa  not  proper 
subject  of  review  In  Supreme  Court 

13  Waa  »^i^  20  L.  660,  NORWICH  TBAN8P0BTATI0K  Oa  ▼. 
FLINT. 

Bvidence. —  In  an  action  for  personal  Injuries  caused  by  riotous 
soldiers  on  board  a  shfp,  statements  of  a  sergeant  to  his  officers 
and  their  replies  and  conduct  offered  to  show  the  manner  In 
which  the  officers  attended  to  their  duty,  held  admissible  aa  part 
of  res  gestae,  p.  6. 

Cited  In  Hemmingway  t.  Chicago,  etc.,  R.  Co.,  72  Wis.  61,  7 
Am.  St  Bep.  829,  87  N.  W.  807,  in  action  for  damages  caused  by 
alighting  from  a  train  permitting  cTldence  of  conyersation  of  a 
passenger  with  the  plaintiff  as  res  gestae. 

13  Wan.  6-18,  20  L.  476,  YBAOBB  t.  FABWBUU 

Bills  and  notes* —  Strictly  speaking,  there  can  only  be  walTer 
of  demand  and  notice  by  indorser  before  note  Is  due;  but  an  In- 
dorser  may  so  act  towards  payee  after  it  Is  due  aa  to  render  want 
of  demand  and  notice  immaterial,  as,  by  promise  to  pay  after 
knowledge  of  default  of  maker,  pp.  12-13. 

Cited  and  followed  in  White  ▼.  Keith,  97  Ala.  669,  12  So.  611, 
holding  that  waiver  of  protest  and  notice  after  dishonor  will  not 
bind  the  Indorser  unless  a  new  and  valid  promise  to  pay  Is  made 
by  him;  Martin  y.  Lennon,  19  Minn.  74,  holding  that  a  8ubse<|uent 
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promise  to  pay  by  an  indorser,  with  knowledge  that  he  was  not 
liable  on  the  bill  or  note  for  failure  to  give  notice  of  dishonor,  was 
binding  on  the  ground  that  It  amounted  to  a  waiver;  Lockwood 
V.  Bock,  50  Minn.  144,  52  N.  W.  391,  holding  it  was  settled  law  that 
no  new  consideration  for  a  waiver  made  after  maturity  was  neces- 
sary. It  is  in  effect  a  waiver  of  a  condition  precedent  to  the 
liability  of  the  indorser,  which  may  be  dispensed  with  by  the 
Indorser  as  well  after  as  before  maturity;  Qualntance  v.  Goodrow, 
16  Mont  878,  41  Pac  77,  holding  that  an  indorser  who  at  time 
of  indorsing  told  the  payee  to  look  to  him  and  no  one  else  for 
payment,  and  on  the  last  grace  day  and  after  maturity  promised 
to  pay  and  asked  for  time,  waived  notice  of  demand  and  dishonor. 
Distinguished  in  Sebree  Deposit  Bank  v.  Moreland,  96  Ky.  156, 
holding  subsequent  promise  by  Indorser,  made  without  adequate 
consideration,  is  void. 

Bills  and  notes. —  Where  B.,  who  negotiated  a  loan  as  agent  of 
C,  the  lender.  Indorsed  the  note,  and  at  its  maturity  wrote  C. 
that  borrower  could  not  pay,  but  that  he  held  himself  responsible 
for  payment  and  would  see  that  this  was  done,  held  that  B.  was 
liable  BB  indorser  without  demand  and  notice,  pp.  12,  13. 

See  note  to  preceding  syllabus. 

Miscellaneous. —  Allen  v.  Bundle,  50  Ck>nn.  27,  47  Am.  Rep.  606, 
written  Indorsement  cannot  be  varied  or  modified  by  paroL 

18  Wall.  14-17.  20  L.  478,  WEBB  v.  SHARP. 

Landlord  and  tenant. —  Under  statute  of  1867,  lien  of  landlord 
in  District  of  Ck>lumbia,  on  chattels  of  his  tenant  subject  to  exe- 
cution, commences  with  the  tenancy,  attaches  the  moment  the 
chattel  Is  placed  on  the  premises  and  is  superior  to  that  of  deed 
of  trust  or  mortgage  subsequently  executed,  p.  16. 

Cited  and  applied  in  BeaU  v.  White,  94  U.  S.  383,  387,  24  L. 
173,  175,  asserting  priority  of  landlord's  lien  on  hotel  furniture  over 
a  deed  of  trust;  Wooten  v.  Gwln,  56  Miss.  427,  holding  that  under 
act  of  1872  a  purchaser,  without  notice,  of  cotton  on  which  a 
landlord  had  a  lien  for  rent  was  not  liable  for  an  action  for 
damage  for  tortious  removal  by  landlord. 

Distinguished  In  The  Hempstead,  etc.,  Assn.  v.  Cochran,  60 
Tex.  624,  holding  that  sections  3122a,  3122b  of  the  revised  statutes 
limited  the  landlord's  lien  to  yearly  rentings  and  did  not  take  pre- 
cedence of  a  mortgage. 

Landlord  and  tenant. —  Bona  fide  purchasers  of  chattels  without 
notice  are  protected  against  landlord's  lien,  and  goods  sold  in 
ordinary  course  of  trade  are  discharged  from  lien,  p.  16. 

Cited  and  ruling  applied  in  Fowler  v.  Rapley,  15  WaU.  336,  21 
L,  87,  holding  that  the  lien  when  once  it  attaches  continues  to 
attach  to  the  chattels  into  whosesoever  hands  they  may  come  unless 
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displaced  by  remoTal  or  by  sale  In  the  ordinary  course  of  business; 
BeaU  T.  White.  94  U.  S.  886,  24  L.  176,  holding  that  the  Hen  at- 
tached at  commencement  of  tenancy  bnt  Is  displaced  where  goods 
are  sold  and  remoTed  from  the  premises,  the  purchaser  taking  a 
perfect  title;  Smith  t.  SheU  Lake,  etc.,  CJo.,  68  Wis.  94,  81  N.  W. 
606.  holding  that  a  laborer's  logging  lien  cannot  affect  a  bona  tide 
purchaser  who  buys  before  the  filing  of  the  claim  of  lien  and  with- 
out notice,  actual  or  constructlTe. 

18  Wan.  17-26.  20  L.  627,  BOTDBK  T.  UNITED  8TATB8. 

United  States.—  BecelTer  of  public  money  is  not  a  mere  bailee, 
but  when  he  binds  himself  by  his  official  bond  to  perform  duties 
of  his  office  without  exception,  he  makes  himself  an  insurer  by 
eirpress  contract,  p.  22. 

ated  and  ruling  appUed  in  State  t.  Neyin,  19  Ner.  166,  8  Am. 
St  Rep.  876,  7  Pac  662,  holding  that  under  a  bond  for  faithful 
performance  of  official  duties  a  county  treasurer  and  his  sureties 
were  liable  for  moneys  stolen;  United  States  t.  Watts,  1  N.  Mez. 
662,  holding  sureties  of  recelTcr  of  public-land-sale  moneys  liable 
for  moneys  lost  by  robbery,  the  receiyer  being  killed  In  defending 
them;  Tillinghast  t.  Merrill,  161  N.  T.  148,  66  Am.  St  Rep.  616,  4r> 
N.  B.  877,  84  L.  R.  A.  682,  holding  that  an  action  on  official  bond  of 
town  supervisor  could  not  be  defended  because  public  school  mon- 
eys in  his  hands  had  been  lost  by  Insolvency  of  bank  of  deposit,. 
collecting  authorities;  Falrchild  v.  Hedges,  14  Wash.  120,  44  Pac. 
126,  81  L.  R.  A.  862,  holding  county  treasurer  not  absolved  from* 
duty  to  pay  over  funds  by  insolvency  of  bank  of  deposit;  State  v. 
Qramm,  >~  Wyo.  — ,  62  Pac  640,  648,  40  L.  R.  A.  698,  700,  holding 
that  an  officer  is  not  by  virtue  of  his  office  an  insurer,  but  may 
become  so  by  the  effect  of  his  bond,  but  a  State  treasurer  under 
a  bond  ''to  truly  and  Justly  account"  is  not  liable  for  loss  by  in- 
solvency of  bank  where  State  funds  are  deposited  to  a  separate 
account  according  to  an  established  custom  and  no  negligence  or 
fraud  is  charged;   Roberts   v.   Board,  —  Wyo.  — ,  66  Pac.  919^ 
to  same  effect  as  to  funds  deposited  by  a  county  treasurer  in  bank 
owned  by  one  of  his  official  sureties,  held  not  liable.    See  note 
to  67  Am.  Dec.  867,  on  ground  of  liability  of  public  officers  for 
money  in  their  custody;  note  to  66  Am.  Rep.  67,  on  strictness  of 
rule  of  liability  where  bond  is  given;  dissenting  opinion  in  State 
T.  Qramm,  —  Wyo.  — ,  62  Pac.  652,  40  L.  R.  A.  708,  arguendo. 

Distinguished  in  York  County  v.  Watson,  16  S.  O.  9,  40  Am.  Rep;. 
678,  holding  that  in  State  a  county  treasurer  is  only  subject  te 
the  common-law  obligation  and  is  not  liable  for  loss  of  funds  by 
failure  of  the  bank  of  deposit,  the  bank  being  solvent 
at  time  of  deposit;  State  v.  Gopeland,  96  Tenn.  802,  64 
Am.  St  Rep.  848,  34  S.  W.  428.  31  L.  R.  A.  845,  boldluj?  that 
It  is  not  in  aecord  with  public  policy  that  a  public  officer  should 
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be  liable  for  public  funds  as  an  insurer,  and  he  is  not  liable  for 
money  lost  by  failure  of  bank  of  deposit 

Officers. —  Bonds  of  public  officers  bind  obligors  to  pay  the  monsfis 
in  their  liands  when  required  by  law  even  though  the  money  maj 
have  been  lost  without  fault  on  their  part,  p.  22. 

Cited  and  ruling  applied  hi  State  ▼.  Houston,  78  Ala.  681,  56  Am. 
Rep.  60,  holding  tax  collector  liable  for  money  collected  and  not 
paid  over  notwithstanding  he  had  been  robbed  of  it;  District  Town- 
ship ▼.  Morton,  37  Iowa,  553,  holding  the  obligor  of  an  official  bond 
will  not  be  relieved  from  his  contract  by  showing  any  degree  of 
diligence  or  care  which  falls  short  of  absolute  compliance  witn 
the  terms  of  the  contract,  collecting  authorities,  robbery  no  ex- 
cuse; Board  of  Bducation  t.  Jewell,  44  Minn.  428,  20  Am.  St 
Rep.  587,  46  N.  W.  915,  holding  that  the  great  weight  of  authority 
is  that  where  the  statute  imposing  a  duty  to  pay  over  contains 
no  condition  limiting  the  obligation,  the  obligation  imposed  on  and 
assumed  by  the  officer  is  absolute,  collecting  authorities,  applying 
rule  to  a  loss  of  funds  by  burglary. 

Distinguished  in  People  t.  Faulkner,  107  N.  T.  488,  14  N.  BL 
417,  holding  surrogate  and  his  sureties  not  liable  for  surplus  moneys 
arising  ftom  a  foreclosure  sale  paid  to  him  for  distribution. 

XTnlted  States. —  Felonious  taking,  stealing  and  carrying  away 
of  public  money  in  the  hands  of  a  receiver  without  any  ftiult  or 
negligence  on  his  part  does  not  discharge  him  or  his  sureties  and 
cannot  be  set  up  as  a  defense  to  an  action  on  his  official  bond, 
p.  24. 

Cited  and  principle  applied  in  note  to  Halliburton  t.  United 
States,  13  Wall.  66,  holding  a  receiver  liable  for  public  moneys  which 
the  Confederate  authorities  had  compelled  him  to  pay  over  to  them; 
United  States  v.  Bosbyshell,  73  Fed.  618,  619,  affirmed  In  BosbysheU 
V.  United  States,  77  Fed.  948,  39  U.  S.  App.  474,  holding  that  the 
superintendent  of  the  mint  under  a  duty  bond  where  the  duty  was 
to  safely  keep  until  legally  withdrawn  all  moneys  or  bullion,  etc. 
was  bound  to  deliver  to  his  successor  and  was  liable  on  his  bond 
for  shortage;  United  States  v.  Bryan,  82  Fed.  293,  holding  post- 
master liable  for  embezzlement  by  a  clerk  thou^  appointed  under 
the  civil  service  rules  and  that  only  exception  to  rule  was  when 
the  loss  occurred  through  the  act  of  God  or  of  a  public  enemy, 
collecting  authorities;  United  States  v.  Zabriskie,  87  Fed.  720,  hold- 
ing the  melter  and  refiner  of  the  mint  at  Carson  City,  Nov.,  Uable 
for  embezzlement  of  bullion  by  a  subordinate;  Bryan  t.  United 
States,  90  Fed.  474,  61  U.  S.  App.  262,  holding  a  postmaster  liabte 
for  money  embezzled  by  the  clerk  in  charge  of  this  money-order 
department,  though  not  appointed  by  him;  Gartley  v.  People,  24 
Colo.  167,  49  Pac.  272,  holding  that  loss  of  county  moneys  by  f^ure 
of  the  bank  in  which  they  were  deposited  did  not  constitute  a  de- 
fense to  an  action  of  county  treasurer's  bond;  Clay  Co.  t.  Simon* 


608  Notes  on  U.  S.  BeportB.  18  WalL  26-S8 

ma,  1  Dak.  T«r.  417,  46  N.  W.  596»  holding  that' under  bond  of 
public  officer  he  ie  not  ezcnsed  from  handing  over  moneys  collected 
by  loss  of  same  by  accidental  fire  not  caused  by  lightning,  that 
not  being  /'an  irresistible  superhuman  cause;**  State  v.  Powell, 
67  Mo.  897,  29  Am.  Bep.  514,  holding  that  treasurer  of  school  funds 
is  liable  for  funds  lost  by  insolvency  of  bank  in  which  he  had  de- 
posited them  to  his  credit  as  trustee  and  treasurer;  State  t.  Moore, 
74  Mo.  417,  41  Am.  Rep.  824,  to  same  effect  as  to  county  funds 
deposited  by  treasurer  in  a  bank  which  failed;  Bush  t.  Johnson 
Co.,  48  Neb.  10,  58  Am.  St  Bep.  679,  66  N.  W.  1025,  82  L.  B.  A. 
227,  to  same  efTect  where  deposit  in  bank  made  by  treasurer's 
predecessor  who  deUvered  certificate  of  deposit  which  was  can- 
celled and  a  new  certificate  issued,  the  bank  subsequently  failing; 
Boggs  T.  State,  46  Tex.  18,  holding  sureties  on  tax  collector's  bond 
liable  for  collections  made  and  stolen  from  the  collector  during  his 
life;  Wilson  t.  Wichita  C3o.,  67  Tex.  649,  4  8.  W.  68,  holding  that 
a  county  treasurer  is  not  absolved  from  his  duty  to  pay  over  all 
moneys  to  his  successor  because  his  deposits  in  bank  were  lost 
by  the  failure  of  the  bank;  Perley  v.  Muskegon  Ck>.,  82  Mich.  141, 
20  Am.  Bep.  643,  holding  county  treasurer  absolutely  bound  to  ac- 
count for  moneys  received,  and  fiiilure  of  bank  of  deposit  was 
no  excuse. 

Qualified  in  United  States  t.  Thomas,  15  WalL  840,  21  L.  98,  if 
performance  is  rendered  Impossible  by  act  of  God  or  overruling 
necessity,  or  money  is  taken  by  public  enemy  without  any  fault 
or  neglect  of  obligors,  the  obligation  fails.  Distinguished  in  United 
States  V.  Adams,  11  Sawy.  106,  24  Fed.  350,  holding  that  a  col- 
lector transporting  money  to  a  distant  place  under  direction  of 
the  assistant  secretary  of  the  treasury  was  not  acting  officially  and 
neither  he  nor  his  sureties  were  liable  on  his  bond  for  the  loss 
of  the  money  in  transit,  except  for  want  of  ordinary  care;  Oity 
of  Healdsburg  t.  Mulligan,  113  GaL  214,  45  Pac.  889,  holding  that 
the  obligation  of  a  city  treasurer  was  that  which  the  common 
law  imposes  on  a  bailee  for  hire,  that  the  statute  defining  his 
duties  did  not  enlarge  his  responsibility,  and  that  if  violently  robbed 
of  dty  moneys  it  was  a  good  defense  to  an  action  on  his  bond; 
Cumberland  Oo.  t.  Pennell,  69  Me.  869,  81  Am.  Bep.  290,  l^old^ 
ing  that  if,  without  fault  or  negUgence  on  his  part,  a  county 
treasurer  is  robbed  of  money  in  his  hands,  he  and  his  sureties  are 
not  responsible;  Fudge  v.  Dum,  51  Mo.  267,  holding  an  adminis^ 
trator  is  not  a  public  officer,  nor  an  insurer  of  deceased's  property* 
nor  liable  for  money  lost  by  robbery. 

Miscellaneous.— State  t.  Ohadwlck,  10  Or.  468,  arguenda 

n  Wan.  25-29,  20  L.  530,  UNITBD  STATBS  T.  WOBMBR 

War. —  Contractor  having  engaged  to  supply  government  with 
eavalry  horsetf;  instructions  were  afterwards  issued  by  goverih 
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ment,  proTldlng  regulations  and  Inspection  to  prevent  tnait^  where- 
upon contractor  threw  np  his  contract  and  claimed  damages;  held* 
regulations  reasonable  and  damages  refused,  pp.  2fl^  18L 
Not  cited. 

18  WalL  29-36.  20  L.  517.  LOW  T.  AUSTIN. 

Commerce. —  When  importer  has  so  acted  on  thing  Imported  that 
it  is  incorporated  with  mass  of  property  in  the  country,  it  la 
subject  to  State's  taxing  power;  but  while  remaining  the  prop- 
erty of  importer  in  his  warehouse,  in  original  package,  it  cannot 
be  taxed  by  State,  p.  83. 

Cited  and  followed  in  In  re  McAllister,  51  FM.  283,  holding 
that  taking  the  lid  from  a  tub  of  oleomargarine  for  purpose  of 
showing  to  a  customer,  who  purchased  the  whole  package,  did  not 
destroy  its  character  so  as  to  subject  it  to  State  law  prohibiting 
sales  of  that  article;  Blount  t.  Munroe.  00  Ga.  65.  holding  that 
logs  in  a  port  being  shipped  and  awaiting  shipment,  belonging 
to  a  foreign  subject,  were  exempt  from  State  taxation.  See  notes 
to  27  Am.  St  Rep.  558,  and  note  to  82  Am.  St  Bep.  478. 

Gk>mmerce. —  Right  to  import  carries  right  of  sale  In  bale  or 
package  imported,  and  States  cannot  license  or  tax  goods  so  sold, 
p.  88. 

Affirmed  in  Smith  t.  State,  54  Ark.  250,  15  S.  W.  888,  holding  that 
an  importer  of  whisky  may  sell  it  in  the  form  and  shape  imported, 
without  impediment  from  State  license  law. 

Commerce. —  While  goods  retain  their  diaracter  as  imports,  tax 
upon  them  in  any  shape  is  unconstitutional;  question  is  not  as  to 
extent  of  tax  or  its  equality,  but  of  power  of  State  to  levy  any  tax, 
p.  84. 

Approved  in  Blount  t.  Munroe,  60  Ga.  64,  holding  that  whether 
the  tax  is  specific  or  general,  on  imports  or  exports  alone,  or  on 
all  property,  whether  ad  valorem  or  difTerentially,  the  tax  is  obnox- 
ious to  the  prohibition. 

Commerce. —  Goods  imported  while  they  remain  in  importer's 
hands,  in  the  form  and  shape  in  which  they  were  brought  Into 
the  country,  can  in  no  just  sense  be  regarded  as  part  of  that  mass 
of  property  in  the  State  usually  taxed  for  support  of  State  gOTem- 
ment,  p.  34. 

Cited  and  applied  in  Clarke  t.  Clarke,  3  Woods,  411,  F.  a  2346. 
holding  that  logs  in  a  port  of  Greorgia,  awaiting  shipment  to  a 
foreign  country,  were  ''exports"  and  protected  from  State  tax- 
ation, except  for  purposes  of  inspection;  State  t.  Board  of  Assess- 
ors, 46  La.  Ann.  146.  49  Am.  St.  Rep.  319.  15  So.  11,  holding  that 
at  all  times  between  the  arrival  of  the  goods  and  sale  by  the  im- 
porter in  unbroken  packages  they  are  aot  subject  to  State  tax- 
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ation;  Bfay  t.  New  Orleans,  51  La.  Ann.  10G7>  25  So.  900,  upholding 
tax  on  imports  taken  from  original  boxes;  People  y.  Barker,  155 
N.  Y.  332,  49  N.  E.  941«  holding  that  part  of  property  of  a  firm 
assessed  for  personal  property  tax,  consisting  of  tobacco  kept  for 
sale  in  original  packages,  was  exempt*  having  paid  duty  under 
United  States  revenue  laws;  People  v.  Roberts*  158  N.  T.  100,  52 
N.  B.  1103,  holding  that  Imported  goods,  when  the  original  pack- 
ages were  broken  and  placed  on  sale,  were  liable  to  State  taxes; 
dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  151«  84  L.  147,  10 
S.  Ot  099,  majority  holding  Illinois  law,  prohibiting  sale  of  in- 
toxicating liquors,  void  as  to  sales  in  original  packages. 

Taxation. —  Whenever  taxation  by  a  State  is  forbidden  or  would 
interfere  with  full  exercise  of  a  power  vested  in  Federal  govern- 
ment over  same  subject,  it  cannot  be  imposed,  p.  85. 

18  WalL  85-88,  20  L.  479,  UNITBD  8TATBS  v.  GLYDB. 

Accord  and  satisfaction. —  Acceptance  of  payment  from  the 
government  on  one  basis  of  hiring  of  a  vessel,  and  giving  of  a 
receipt  in  full,  is  clear  evidence  of  agreement  to  take  the  pay- 
ment in  satisfaction  of  the  claim  and  bars  further  demand,  p.  87. 

Followed  in  Sweeny  v.  United  States,  17  WalL  76,  21  L.  575, 
similar  case. 

18  WaU.  88-«9.  20  L.  479,  OLYDB  v.  UNITBD  STATBS. 

Court  of  Claims. —  It  is  not  competent  for  Court  of  Claims  to 
impose  a  rule  requiring  that  claim  should  first  be  presented  to 
an  executive  department  for  allowance,  p.  89. 

Citing  cases  which  afilrm  the  ruling  (are:  United  States  v. 
Kaufman,  90  U.  8.  571,  24  L.  793,  holding  the  Court  of  Claims 
had  jurisdiction  of  a  claim  by  a  brewer  for  return  of  excess  license 
properly  allowed  by  the  commissioner  of  internal  revenue;  United 
States  V.  Knox,  128  U.  S.  234,  285,  82  L.  407,  408,  9  S.  Ct  04,  05, 
holding  that  the  Court  of  Claims  had  jurisdiction  of  a  claim  by  a 
commissioner  of  the  Circuit  Court  of  the  United  States  for  keep- 
ing and  making  entries  in  a  docket,  and  that  such  claim  did  not 
need  the  approval  o^  disapproval  of  the  Circuit  or  District  Court; 
United  States  v.  Fitch,  70  Fed.  579,  580,  37  U.  S.  App.  108,  to  same 
effect  as  to  daim  by  clerk  of  United  States  court  to  recover  fees» 
such  claim  did  not  require  a  pri<Hr  audit  at  the  treasury  depart- 
ment; United  States  v.  Utz,  80  Fed.  851,  39  U.  S.  App.  080,  as  to 
a  claim  by  contractors  for  cartage  of  imports  while  in  charge  of 
customs  officers,  brought  in  Circuit  Court,  holding  presentation 
to  executive  department  not  necessary. 

Qualified  in  United  States  v.  Fletcher,  147  U.  S.  007,  87  L.  828, 
18  S.  Ct  435,  holding  that  if  claim  were  presented  to  the  depart- 
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ment  for  allowance,  and  action  on  It  was  suspended  for  Tonehers 
or  other  reasonable  cause,  courts  should  not  assume  JurisdIctleB 
till  final  action  was  taken. 

IB  WaU.  40-61,  20  L.  481,  TOOP  T.  MARTIN. 

Bankruptcy. —  To  prove  fraudulent  transfer  assignee  must  show 
Insolvency  of  transferrer  at  time  of  transfer;  preferential  object 
of  the  transfer;  that  transferee  creditor  had  reasonable  cause  to 
believe  transferrer  insolvent  at  the  time;  that  transfers  were  made 
in  fraud  of  the  act,  pp.  46-47. 

Cited  and  ruling  applied  In  Catlln  t.  Hoffman,  1  Sawy.  488, 
F.  0.  2,521,  holding  that  a  conveyance  by  an  Insolvent  debtor 
to  a  creditor  of  property  on  which  the  creditor  already  had  a  Uen 
to  a  greater  amount  than  the  value  of  the  property  would  not  be 
void  because  lacking  both  the  intent  to  prefer  and  fraud;  Har- 
manson  v.  Bain,  1  Hughes,  203,  F.  O.  6,072,  defining  the  essentials 
for  holding  that  notes  should  be  void  under  section  36  of  the  act;  In 
re  Clemens,  8  N.  B.  R.  284,  6  Fed.  Cas.  1016,  holding  that 
when  a  trader  is  in  a  condition  of  Insolvency,  creditors  are  Bot 
bound  to  wait  until  the  ultimate  winding  up  of  his  affairs  de- 
termines whether  he  can  pay  in  full  or  not;  Merrill  t.  licLaugh- 
lin,  75  Me.  67,  applying  same  requirements  to  State  laws  of  1878- 
1879;  Rice  v.  Grafton  Mills,  117  Mass.  232,  holding  the  Intent  to 
prefer  is  essential  and  must  be  found  by  the  Jury. 

Bankruptcy. —  Insolvency,  as  appUed  to  traders  and  merchants, 
means  inability  of  party  to  pay  his  debts  In  money  as  they  become 
due  in  ordinary  course  of  business,  p.  47. 

Citing  cases  which  affirm  and  apply  the  rule  are:  Dutcher  t. 
Wright,  04  U.  S.  557,  24  L.  131,  where  an  assignment  of  collateral 
was  obtained  from  a  debtor  under  threat  of  legal  proceedings  and 
to  prevent  the  securities  coming  to  the  possession  of  an  assignee  for 
creditors;  Sedgwick  t.  Sheffield,  6  Ben.  29,  F.  C.  12,624,  holding 
that  the  Insolvents  were  merchants  and  traders  within  the  sense  of 
the  rule  (note  the  report  does  not  say  In  what  particular  trade  or 
business  they  were  engaged) ;  London  v.  First  Nat  Bank,  2  Hughes, 
430,  F.  C.  8,525,  where  a  bank  required  a  trader  as  a  condition  for 
a  further  loan  to  make  small  notes  payable  immediately;  In  re 
Schoenenberger,  15  N.  B.  R.  305,  21  Fed.  Cas.  722,  holding  that  one 
who  was  largely  in  debt  and  obliged  to  borrow  on  all  sides  to  keep 
up  his  credit,  and  was  unable  to  pay  his  notes  as  they  fell  due,  was 
insolvent;  In  re  Schoenberger,  21  Fed.  Cas.  1335,  holding  timt  <me 
for  whose  accommodation  a  note  is  given,  who  is  unable  to  take 
it  up  at  maturity,  is  insolvent  within  the  legal  definition  (note  JM^ 
is  evidently  the  same  case  as  In  re  Schoenenberger,  supra);  Anchuti 
V.  Hoerr,  1  Fed.  593,  holding  that  a  trader  unable  to  pay  his  debts 
as  they  matured  In  money  was  insolvent;  State  t.  Cad  well,  79  Iowa, 
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44a,  44  N.  W.  70S»  holding  that  same  constroctlon  applied  to  the 
State  law  making  it  a  crime  for  |l  banker  to  receive  deposits,  know- 
ing himself  to  be  insolvent;  Clay  v.  Towle,  78  Me.  89,  2  AtL  858, 
holding  that  a  corporation  unable  to  meet  Its  maturing  demands 
In  the  ordinary  course  of  business  at  the  time  when  It  mortgaged 
Its  real  estate  was  Insolvent;  Morey  v.  Milliken,  86  Me.  474,  30  Atl. 
106,  accepting  the  definition  as  the  commercial  use  of  the  term,  and 
that  it  applied  to  a  commercial  corporation,  and  meant  inability  to 
pay  his  debts  in  the  ordinary  course  of  business,  as  men  in  trade 
usually  do,  even  though  the  inability  was  not  so  great  as  to  compel 
him  to  stop  business;  Gastleberg  v.  Wheeler,  68  Md.  277,  12  Atl.  6, 
holding  that  any  transfer  of  a  debtor  then  insolvent  or  contemplating 
insolvency,  with  a  view  to  secure  certain  creditors.  Is  in  fraud  of 
the  insolvent  law;  Mlsh  v.  Main,  81  Md.  43,  31  Att.  800,  holding 
that  the  fact  of  insolvency  could  not  be  better  established  than 
by  one  who  had  direct  information  as  to  the  prospect  for  non-pay- 
ment of  the  company's  negotiable  paper,  and  this  could  be  given  by 
the  notary;  Daniels  v.  Palmer,  35  Minn.  349,  350,  29  N.  W.  163,  164, 
holding  that  even  Us  applied  to  traders,  the  definition  must  be  con- 
strued more  or  less  with  reference  to  the  habits  and  usages  of  the 
place  where  debtor  resides,  and  of  the  particular  branch  of  busi- 
ness in  which  he  is  engaged;  Leedom  v.  The  Ward,  etc.,  Ck>.,  38 
Mo.  App.  430,  holding  that  inability  of  the  company  to  meet  its 
payments  on  its  regular  pay-day  came  within  title  legal  definition 
of  insolvency;  Ring  v.  Vogel  Paint,  etc.,  Co.,  44  Mo.  App.  115,  hold- 
ing that  when  a  merchant  represented  himself  as  solvent  it  meant 
pi*esent  ability  to  meet  current  engagements;  Dewey  v.  Trust  Co.,  56 
Vt  480,  48  Am.  Rep.  806,  holding  that  In  a  petition  to  appoint  a 
receiver  of  a  company  alleged  to  be  insolvent,  where  the  record  did 
not  show  that  It  was  insolvent  in  fact,  but  only  in  the  sense  of  bein^ 
unable  to  meet  its  obligations  in  due  course  of  business,  there  was 
no  dissolution  of  the  corporation;  Martin  v.  South  Salem  Land  Co., 
04  Va.  52,  26  S.  E.  598,  holding  that  a  corporation  was  insolvent, 
under  both  general  and  restricted  definitions,  against  which  execu- 
tions had  been  issued  and  returned  nulla  bona,  and  a  creditors'  bill 
filed  in  which  insolvency  was  alleged;  Stadler  v.  First  Nat.  Bank, 
22  Mont.  217,  56  Pac.  119,  definition  Is  also  applicable  to  banks. 

Distinguished  in  Sacry  v.  Lobree,  84  Cal.  46,  23  Pac  1089,  holding 
that  under  the  State  bankruptcy  law  a  trader  cannot  be  said  to  be 
insolvent  because  not  possessed  of  money  in  hand  to  pay  his  debts 
as  they  become  due,  if  he  has  other  means  from  which  they  can  be 
paid;  Sabin  v.  Columbia  Fuel  Co.,  25  Or.  28,  42  Am.  St  Rep.  764,  34 
Pac.  696,  holding  that  so  long  as  a  corporation  was  a  **  going  con- 
cern." it  was  not  in  state  of  insolvency,  so  as  to  prevent  execution 
in  good  faith  of  mortgage  to  secure  a  debt 

Bankruptcy, —  Bankruptcy  act  of  1867  does  not  define  what  shall 
constitute  insolvency  or  evidence  of  insolvency  in  every  case.    The 
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general  and  popular  meaning  of  the  term  Is  insufficiency  of  the  as- 
tlre  property  and  assets  of  an  indiyidnal  to  pay  his  debts;  as  ts 
traders,  the  term  is  more  restricted,  p.  47. 

Cited  and  mling  appUed  in  Ecfort  t.  Greely,  6  N.  B.  B.  438,  8  Fed. 
Cas.  281,  holding  that  a  trader  must  be  held  insolvent  when,  owing 
large  amounts,  he  was  unable  to  meet  two  small  demands  and  was 
disposing  of  his  property  in  such  manner  as  to  defeat  his  ciedltoBS 
generally;  In  re  Hauck,  17  N.  B.  B.  158,  11  Fed.  Cas.  832,  holdlnir 
that  insufficiency  of  assets  when  ultimately  converted  into  mon^ 
to  pay  all  debts  is  not  essential  to  constitute  a  state  of  Insolvency, 
Inability  to  convert  assets  into  money  to  meet  business  engage- 
ments as  they  mature  may  be  insolvency;  Cohen  v.  Parish,  100  Oa. 
338,  28  S.  B.  123,  holding  if  the  property  of  a  person  whether  real 
or  personal,  tang^ible  or  intangible,  leviable  or  non-leviable,  be  in 
value  more  than  sufficient  to  discharge  all  of  his  debts,  such  person 
can  in  no  sense  be  termed  an  insolvent;  Akers  v.  Bo  wan,  83  S.  O. 
470,  12  S.  B.  171,  10  L.  B.  A.  715,  and  n.,  holding  that  the  generml 
and  popular  definition  of  insolvency  was  that  properly  applicable  to 
the  State  "assignment"  law,  Gen  Stat,  1882,  chap.  72;  Mitchell 
V.  Mitchell,  42  S.  C.  483,  20  S.  B.  409,  to  same  effect;  Leon  v.  Wei- 
borne,  58  Tex.  161,  holding  that  an  answer  was  Insufficient  which 
failed  to  show  that  the  debtor,  a  trader,  was  not  in  contemplation 
of  insolvency  in  a  suit  attacking  an  assignment  for  benefit  of  cred- 
itors; Wolf  V.  McGugin,  37  W.  Va.  557,  16  S.  B.  798,  holding  that 
to  render  a  person  insolvent  under  statute  of  West  Virginia  he  must 
be  one  whose  whole  property  will  not  pay  all  his  debts  even  though 
A  trader. 

Bankruptcy. —  Transfer  by  debtor,  while  insolvent,  of  a  large  por- 
tion of  his  property  to  one  creditor,  without  making  provision  for 
equal  distribution  among  all,  is  a  preference,  and  is  conclusive  evi- 
dence that  a  preference  was  intended,  unless  debtor  can  show  that 
he  was  at  the  time  ignorant  of  his  insolvency,  and  had  a  reasonable 
expectation  of  his  ability  to  pay.  Burden  of  proof  is  on  debtor, 
p.  48. 

Beaffirmed,  in  In  re  Bome  Planing  Mill,  96  Fed.  814.  Cited  and 
prmciple  applied  in  Wager  v.  Hall,  16  Wall.  602,  21  L.  506,  holding 
that  where  a  creditor,  whose  claim  was  overdue  two  years  and  who 
had  pressed  for  payment  without  effect  and  who  obtained  a  mort- 
gage on  nearly  all  of  the  debtor's  real  estate  a  few  days  before 
insolvency  petition  presented,  the  deed  was  prima  facie  evidence 
that  a  preference  was  intended;  Catlin  v.  Hoffman,  2  Sawy.  482, 
F.  C.  2,521,  holding  that  a  lien  of  a  judgment  acquired  in  contra- 
vention of  the  act  was  void  though  the  judgment  itself  might  be 
valid,  and  a  deed  made  in  consideration  of  the  judgment  would  be 
void;  Corbett  v.  Woodward,  5  Sawy.  413,  F.  O.  8,228>  holding 
that  where  there  was  no  doubt  about  the  insolvency  of  a  corpoiar 
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was  applied  on  the  creditor's  daim,  tlie  reasonable  Inference  was 
that  It  was  made  with  a  Tlew  to  prefer  the  creditor  and  it  woidd  be 
void;  In  re  Hapgood,  2  Low.  202,  F.  0.  6^044,  beading  that  If  the 
presumption  of  preference  arising  from  payment  by  an  InsolTent  to 
a  creditor  with  knowledge  was  to  be  held  conclnslTe,  It  must  be 
a  payment  In  full  or  of  a  larger  proportion  than  other  creditors 
wonld  haTOb  bnt  a  payment  of  a  percentage  not  in  excess  of  what 
other  creditors  would  get  is  not  a  prefer^ice;  Alderdlce  t«  State 
Bank,  1  Hnghes  56,  69,  F.  O.  164,  holding  a  deed  glren  to  a 
creditor  bank  by  a  debtor  to  secure  a  large  overdraft,  obtained 
by  coUnsion  with  the  bank  teller,  was  an  undue  preference;  In  re 
Foreytb,  7  N.  B.  R.  176^  9  Fed.  Oas.  466,  holding  that  where 
the  evidence  showed  a  debtor  to  have  been  Insolvent  at  and  after 
a  certain  date,  payments  made  thereafter  to  a  creditor  constltated 
an  nndue  preference  and  must  be  accounted  for  to  the  assignee  in 
insolvency;  In  re  Beeley,  19  N.  B.  R.  1,  21  Fed.  Oas.  1010,  argneiiEdo, 
that  a  voluntary  assignment  to  a  trustee  with  a  view  to  a  voluntary 
petition  in  Insolvency  and  intent  to  secure  the  property  from  attach- 
ment meanwhile,  might  be  held  fraudulent;  Stobaugh  v.  Hills. 
8  N.  B.  R.  864,  23  Fed.  Oas.  Ill,  holding  tiiat  where  no  proof 
was  ofTered  by  the  debtor  to  show  his  solvency  and  it  was  evi- 
dent that  an  assignment  was  made  out  of  the  ordinary  course  of 
the  bankrupt's  business  it  was  a  prima  fade  case  of  fraud  under 
the  act;  Warren  v.  Delaware,  etc,  R.  Oo.,  7  N.  B.  R.  455,  29  Fed. 
Oas.  272;  holding  that  the  suffering  of  Judgments,  executions  and 
levies   by   the   chief   oflScers   of   a   corporation,    with    knowledge 
that   the   corporation  .was    Insolvent,    must   be    held    to   consti- 
tute undue  preference;  In  re  Nathan,  92  Fed.  598,  holding  that  under 
the  act  of  1898,  as  well  as  under  former  acts,  a  sale  or  other  disposi- 
tion out  of  the  usual  course  of  business  of  all  of  a  debtor's  stock  II 
trade  to  a  person  who  knows  the  seller's  insolvency  is  prima  facie 
evidence  that  the  sale  was  fraudulent;  Riley  v.  Oarter,  76  Md.  607. 
35  Am.  St  Rep.  456,  25  Atl.  672,  19  L.  R.  A.  498,  and  n.,  holding 
that  creditors  of  an  insolvent  should  be  allowed  to  select  llie  per- 
manent trustee;  Parsons  v.  Topliff,  119  Mass.  249,  holding  that  if 
the  plaintiff  proved  the  transfer  to  defendant  was  not  made  in  the 
usual  and  ordinary  course  of  business,  it  would  be  prima  facie  evi- 
dence of  fraud,  but  the  burden  of  proof  would  not  be  changed;  In  re 
Howes,  88  Minn.  404.  88  N.  W.  106,  holding  that  a  transfer  by  an 
insolvent  of  a  large  amount  of  property  to  pay  one  creditor  in  fnU 
could  not  wen  be  otherwise  than  preferential  In  its  nature. 

Bankruptcy.— A  preferred  creditor  will  be  charged  with  reason- 
able cause  to  believe  his  debtor  insolvent,  when  such  a  state  of 
facts  Is  brought  to  creditor's  notice  In  respect  to  affairs  and  pecu- 
nlaiy  condition  of  bankrupt  as  would  lead  prudent  business  men 
to  conclusion  that  debtor  could  not  meet  his  obligations  as  tbey 
matured  In  ordinary  course  of  business,  p.  60. 
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Citing  cades  which  apply  the  rule  are:  BQcbanaB  t.  Smith, 
16  Wan.  308,  21  L.  287,  holding  that  Judgment  credltom  lasnlng 
executions  on  Judgments  obtained  on  long  overdue  demands  against 
a  debtor  who  had  been  repeatedly  pressed  and  failed  to  pay  hraat 
be  held  to  have  had  reasonable  cause  of  belief  that  debtor  was 
Insolvent;  Wager  v.  Hall.  16  Wall.  601,  21  L.  506.  holding  tiiat  in 
the  case  at  bar  the  preferred  creditor  had  actual  knowledge  that 
the  insolvent  was  unable  to  meet  his  obligations,  but  that  actual 
Icnowledge  was  not  necessary;  Merchants'  Nat  Bank  ▼.  Oook,  96 
U.  S.  346,  24  L.  414.  holding  that  when  a  bank,  immediately  on 
receipt  from  a  debtor  of  a  clearing-house  check,  deposited  as  col- 
lateral, presented  it  for  payment  contrary  to  custom,  they  must 
t>e  held  to  have  had  reasonable  cause  to  believe  the  creditor 
insolvent;  Burpee  v.  First  Nat  Bank,  5  Blss.  409,  F.  O.  2,185, 
holding  a  mortgage  void  when  the  acts  known  to  the  mortgagee 
were  sufficient  to  put  them  on  inquiry  and  they  were  then  charge- 
able with  the  knowledge  which  an  investigation  would  have  dis- 
closed; Alderdice  v.  State  Bank,  1  Hughes,  57.  F.  O.  154,  saying 
the  law  does  not  require  that  the  reasonable  cause  shall  be  per- 
ceived by  the  beneficiary  of  a  deed  of  preference,  but  only  that 
it  shall  exist;  Singer  v.  Sloan,  11  Nat  Bank.  Reg.  434,  22  Fed. 
Cas.  203,  holding  in  a  suit  to  set  aside  an  assignment  made 
shortly  before  bankruptcy,  on  the  ground  that  the  assignee  had 
reasonable  cause  to  believe  the  assignor  was  insolvent  that 
the  amendment  in  the  act  of  1874  required  actual  knowledge  to 
render  the  deed  a  fraud  on  creditors;  Brooke  v.  Scogglns,  11  Nat. 
Bank.  Reg.  264,  4  Fed.  Oas.  234,  in  charging  the  Jury,  as  the  cor- 
rect rule,  but  where  Jury  found  that  a  receipt  of  wheat  by  a  creditor 
shortly  before  insolvency  was  without  reasonable  belief  of  his 
condition;  Swan  v.  Robinson,  5  Fed.  293,  holding  that  in  con- 
sidering the  alleged  invalidity  of  a  transfer  of  stock  the  inquiry 
would  be  as  to  reasonable  cause  of  belief  and  not  actual  knowledge 
that  a  fraud  was  intended  under  the  bankruptcy  act;  Stanley  v. 
Sutherland,  54  Ind.  350,  holding  that  creditors  could  not  by  pro- 
ceedings in  a  State  court,  attach  property  alleged  to  have  been 
fraudulently  transferred  by  their  debtor;  Abbott  v.  Shepard,  142 
Mass.  20,  21,  6  N.  B.  829,  holding  that  if  certain  propositions 
stated  to  a  Jury  were  properly  established,  an  inference  would 
of  necessity  arise  that  the  defendants  had  reasonable  cause  to 
believe  that  the  insolvent  intended  certain  transfers  of  notes  as 
undue  preference;  Bicknell  v.  Mellett  160  Mass.  330,  85  N.  B.  1130, 
holding  that  actual  belief  of  the  party  was  immaterial,  the  only 
matter  for  evidence  was  what  fftcts  were  known;  €k)ldswortiiy  v. 
Rog^  WiUiams  Bank,  15  R.  L  589,  10  Atl.  633,  holding  it  is  not 
enough  that  a  creditor  has  some  cause  to  suspect  insolvency,  he 
nrast  have  a  knowledge  of  such  facts  as  to  induce  a  reasonable 
belief  that  such  is  the  debtor's  condition;  Wolf  t.  HcOngin.  If 
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W.  Va.  061,  16  S.  B.  790,  holding  that  If  a  party  be  Insolyent  and 
means  of  knowledge  are  at  hand,  ordinary  prudence  is  required 
of  a  creditor  taking  security,  and  If  be  fail  to  inyestigate,  be  la 
chargeable  with  knowledge  he  might  have  acquired. 

Bankruptcy*— Any  transfer  of  an  insolyent  debtor's  propertf» 
made  with  a  ylew  to  secure  the  property  or  any  part  of  it  to  one 
creditor,  and  thus  preyent  an  equal  distribution  of  it  among  all» 
is  a  transfer  in  fraud  of  bankruptcy  act  of  1867,  p.  61. 

Cited  and  ruling  applied  in  In  re  Jacobs,  18  Nat  Bank«  Reg.  48, 
18  Fed.  Gas.  278,  holding  large  payments  to  relatiyes  within  sixty 
days  of  protest  of  debtor's  commercial  iMiper,  fraudulent;  Mundo 
V.  Shepard,  166  Mass.  330,  44  N.  B.  246,  holding  that  where  knowl- 
edge of  a  condition  of  insolyency  and  an  expectation  or  fear  of 
stopping  payment  existed,  the  fraudulent  intent  of  an  assignment 
to  a  creditor  must  be  inferred. 

Miscellaneous. —  Harmanson  t.  Bain,  1  Hughes,  201,  F.  O.  6^072; 
incidentally. 

IZ  WaU.  61-<66»  20  L.  681,  WHBBLBB  T.  HARRIS. 

Appeal  and  eimor. —  Decree  of  affirmance  without  taxation  of 
costs,  and  without  specifying  sum  for  which  it  Is  rendered,  is  not 
a  final  decree,  p.  68b 

Approyed  in  Norton  t.  Hood,  12  Fed.  766^  holding  that  an  ap- 
peal of  the  whole  case  wlU  not  be  entertained  when  the  decree 
is  only  final  between  some  of  the  parties  and  leayes  the  rights 
of  others  undetermined. 

18  Wan.  66-63,  20  L.  681,  BBVANS  t.  UNITBD  STATBS. 

United  States. —  When  a  recelyer  of  public  moneys  fails  to  de-^ 
posit  his  collections  as  prescribed  by  treasury  rules,  he  is  In  de* 
fault  on  his  bond,  and  if  such  moneys  are  subsequently  seized  by 
public  enemy,  he  and  his  sureties  are  liable  on  their  bond,  p.  61. 

Cited  and  principle  applied  in  Halliburton  y.  United  States,  13 
WalL  65,  20  L.  534,  where  payment  was  alleged  to  haye  been 
preyented  by  public  enemies,  holding  that  it  was  an  unayailing 
defense,  the  recelyer  being  at  the  time  in  default;  State  y.  Houston, 
78  Ala.  585,  56  Am.  Rep.  64,  holding  that  if  a  tax  collector  neglected 
'  to  pay  his  collections  into  the  treasury,  as  by  law  required,  loss 
by  robbery  would  be  no  defense;  Chownlng  y,  Stanfield,  49  Ark. 
03,  4  S.  W.  278,  holding  that  an  entryman  of  public  lands  could 
not  be  prejudiced  by  failure  of  the  recelyer  to  pay  oyer  the  money 
receiyed  and  for  which  under  his  bond  he  was  liable;  Gartley  y. 
People,  24  Ck)Io.  157,  49  Pac.  272,  holding  county  treasurer  and 
sureties  on  his  official  bond  liable  for  money  lost  by  failure  of  the 
bank  of  deposit,  collecting  and  reviewing  authorities;  State  v. 
Powell,  67  Mo.  398,  29  Am.  Rep.  514,  holding  treasurer  of  school 
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funds  liable  for  loss  of  money  by  failure  of  bank  of  deposit,  the 
money  not  baring  been  placed  on  special  deposit.  See  note  to  67 
Am.  Dec.  869. 

United  States. —  Query,  whether  forcible  taking  of  public  money 
from  possession  of  government  officer  by  public  enemy  would  work 
a  discharge  of  the  officer  if  he  were  entirely  free  from  fault,  al- 
though under  bond  to  pay  the  money  to  the  goyernment,  p.  61. 

Cited  in  United  States  y.  Thomas,  15  Wall.  350,  21  L.  93,  hold- 
ing that  if  the  receiver  Is  not  a  debtor  or  defaulter  to  the  govern- 
ment and  is  prevented  paying  by  overruling  necessity,  neither 
the  obligor  nor  sureties  are  liable  —  as  custodian  of  the  money  he 
is  a  bailee  not  a  debtor;  United  States  v.  Bryan,  82  Fed.  293.  with 
other  authorities  collected  as  holding  that  the  felonious  stealing  of 
public  moneys  from  a  receiver  without  any  fault  or  negligence  on 
his  part  discharged  him  and  his  sureties  and  was  a  good  defense 
in  an  action  on  his  official  bond  (this  is  apparently  a  miscitation. 
as  the  principal  case  left  the  question  undecided);  Livingston  v. 
Woods,  20  Mont  98,  49  Pac.  440,  holding  that  a  city  treasurer 
obliged  by  State  law  and  city  ordinance  to  keep  the  city  funds 
on  deposit  is  not  liable  for  their  loss  by  bank  failure,  if  he  used 
reasonable  care  in  selecting  bank;  in  general  discussion  in  Perley 
V.  Muskegon  Gounty,  82  Mich.  141,  20  Am.  Rep.  648. 

XTnited  States — Receivier  of  public  moneys  under  bond  for 
faithful  performance  of  duties  is  not  an  ordinary  bailee  of  the 
money  he  receives;  he  is  not  only  bound  to  highest  degree  of 
vigilance  but  to  keep  safely  moneys  which  come  to  his  hands,  and 
pay  it  over  promptly  as  required  by  law,  p.  62. 

Citing  cases  which  apply  the  principle  are:  District  v.  Morton, 
37  Iowa,  558,  holding  treasurer  of  school  board  and  sureties  liable 
on  his  official  bond  for  loss  by  burglary  ot  treasurer's  house,  and 
a  receipt  given  by  his  successor  in  office  by  direction  of  the  school 
directors  was  no  discharge  of  the  liability;  Ciunberland  v.  Pennell, 
69  Me.  369,  81  Am.  Rep.  289,  holding  that  a  bond  for  faithful 
discharge  of  official  duties  involved  a  reference  to  the  common 
and  statute  law  for  a  specification  of  the  duties;  United  States  v. 
Watts,  1  N.  Mex.  562,  holding  that  robbery  does  not  constitute  a 
defense  to  an  action  on  bond  of  a  receiver  of  public  moneys; 
People  V.  Faulkner,  107  N.  Y.  483.  14  N.  B.  417,  holding  that  the 
loss  of  a  deposit  of  moneys  arising  from  sales  received  by  a  sur- 
rogate by  failure  of  bank  did  not  render  him  or  his  sureties  liable 
on  the  bond,  the  receipt  of  such  moneys  not  being  part  of  his 
official  duty  and  no  negligence  being  imputed;  Tillinghast  ▼.  Mer- 
rill, 151  N.  Y.  148,  56  Am.  St.  Rep.  616,  45  N.  B.  877.  34  L.  R.  A. 
C82,  holding  that  a  supervisor  of  a  town  was  liable  to  make  good 
school  moneys  received  by  him  but  lost  by  Insolvency  of  bank  of 
deposit,  collecting  authorities;  State  v.  Gramm,  —  Wyo.  — ,  52  Pac 
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540,  562,  40  L.  R.  A.  608,  708,  holding  tiiat  an  officer  is  a  bailee 
nnder  special  obligations,  but  a  State  treasurer  who,  following  an 
established  custom,  deposits  the  funds  In  a  solvent  bank  on  a 
separate  account,  is  not  liable  for  loss  from  Insolyency  of  the 
bank.    See  note  to  67  Am.  Dec.  367. 

Distinguished  in  York  County  v.  Watson,  15  S.  C.  9,  40  Am.  Bep. 
678,  holding  that  in  the  absence  of  any  State  law  imposing  a  higher 
obligation  on  receivers  of  public  money  than  that  of  the  com- 
mon law,  a  county  treasurer  was  not  liable  for  county  funds  lost 
by  failure  of  the  bank  of  deposit;  State  v.  Gopeland,  06  Tenn.  303. 
54  Am.  St  Bep.  843,  84  S.  W.  428,  31  L.  R.  A.  845,  holding,  after  a 
careful  review  of  authorities,  that  a  public  officer  should  not  be 
held  liable  for  public  funds  as  an  insurer,  but  responsible  only  for 
the  exercise  only  of  good  faith,  diligence,  prudence,  caution  and 
disinterested  efTort  to  keep  the  fund. 

Trial. —  When  there  are  no  facts  in  dii^ute,  it  Is  not  error  to 
instruct  jury  to  render  a  verdict  in  accordance  with  legal  efTect  of 
evidence,  p.  63. 

Cited  and  foUowed  in  Walbum  v.  Babbitt,  16  WalL  581,  21  L. 
490,  refusing  to  set  aside  a  verdict  when  there  were  no  disputed 
facts  and  no  other  result  could  be  obtained  on  a  new  trial,  hold- 
ing the  court  could  properly  have  instructed  the  jury  to  find  as 
they  did;  Hendrick  v.  Lindsay,  93  U.  S.  147,  23  L.  856,  holding 
it  correct  practice  In  such  case  to  instruct  the  jury  in  an  absolute 
form  what  to  find,  the  only  question  to  be  reviewed  in  such  case 
was  whether  or  not  the  couil  mistook  the  legal  effect  of  the  evi- 
dence; Phoenix  Ins.  Co.  v.  Doster,  106  U.  8.  32,  27  L.  66,  1  S.  Ct. 
20,  holding  the  evidence  should  never  be  withdrawn  from  the  jury 
unless  of  such  a  conclusive  character  as  to  compel  the  court  in  the 
exercise  of  a  sound  discretion  to  set  aside  a  verdict  returned  in 
opposition  to  it;  Anderson  Co.  Commrs.  v.  Beal,  113  U.  S. 
241,  28  L.  971.  5  S.  Ct  440,  holding,  where  the  defendant  did  not 
ask  to  go  to  the  jury  on  any  question  of  fact  it  was  no  error  to 
instruct  a  verdict  for  plaintifT  when  it  would  have  been  the  duty 
of  the  court  to  set  aside  one  for  the  defendant;  Robertson  v.  Edel- 
hoff,  132  U.  8.  626,  33  L.  481,  10  S.  Ct  190,  approving  the  practice 
where  there  was  no  question  of  fact  for  the  jury,  and  defendant 
did  not  ask  to  go  to  the  jury,  collecting  authorities;  United  States 
V.  Babcock,  3  DHL  580,  P.  C.  14,486,  refusing  to  take  a  case  from 
the  jury  where  there  were  facts  not  undisputed  and  the  proper 
inferences  to  be  drawn  from  the  facts  were  not  so  clear  and  cer- 
tain that  the  court  could  decide  their  effect  as  a  matter  of  law; 
United  States  v.  Watts,  1  N.  Mex.  561,  holding  that  instructions 
to  jury  could  not  be  reviewed  on  appeal,  unless  the  record  con- 
tained the  evidence  —  in  its  absence,  the  presumption  of  law  la 
there  was  no  conflicting  evidence,  and  that  the  positive  Instrac- 
tioBs  were  in  accordance  with  legal  effect  of  the  evidence. 
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18  WaU.  ea-«S,  20  L.  033,  HALLIBURTON  T.  UNITBD  8TATB8. 

United  States. —  When  a  receiver  of  public  moneys  falls  to  de- 
posit his  collections  as  prescribed  by  treasury  rules,  he  Is  In  de- 
fault on  his  bond,  and  If  such  moneys  are  subsequently  setoed  bf 
public  enemy  he  and  his  sureties  are  liable,  p.  66. 

Affirmed  in  State  y.  Houston,  78  Ala.  685,  56  Am.  Rep.  6^  holding 
that  If  a  tax  collector  failed  to  pay  his  collections  into  the  treasury 
as  required  by  law,  loss  by  robbery  would  be  no  defense;  Chownlng 
▼.  Stanfleld,  49  Ark.  93,  4  S.  W.  278,  holding  that  an  entryman  of 
public  lands  cannot  be  prejudiced  by  failure  of  the  receiver  to  pay 
over  the  money  received  and  for  which,  under  his  bond,  he  was 
liable;  Perley  v.  County  of  Muskegon,  32  Mich.  141,  20  Am.  Rep.  643. 
holding  that  the  bond  should  be  made  the  measure  of  official  duty 
instead  of  an  Independent  contract;  United  States  v.  Watts,  1  N. 
Mex.  662.  holding  that  robbery  does  not  constitute  a  defense  to  an 
action  on  the  bond  of  a  receiver  of  public  moneys. 

United  States. —  No  set-off  may  be  allowed  in  suit  by  United 
States  unless  it  has  been  presented  to  accounting  officers  of  treasury 
and  l^  them  disallowed,  unless  at  the  trial  claimant  was  In  posses- 
sion of  vouchers  not  before  in  their  power  to  procure,  p.  65. 

CHted  and  followed  in  Railroad  Go.  v.  United  States,  101  U.  S.  549, 
25  L.  1069,  rejecting  a  claim  notwithstanding  its  apparent  equity 
because  not  presented  to  the  treasury  and  disallowed;  United  States 
V.  Wade,  75  Fed.  267,  holding  that  a  claimant  of  set-off  could  only 
be  heard  In  the  suit  on  the  ground  that  he  has  then  vouchers  which 
he  could  not  before  produce  or  procure;  Yates  v.  United  States,  90 
Fed.  69,  61  U.  S.  App.  128,  and  United  States  v.  Patterson,  91  Fed. 
856,  to  same  effect;  United  States  v.  Howland,  1  N.  Mex.  652,  dis- 
allowing set-off  for  rent,  claimed  by  defaulting  postmaster. 

18  WalL  6^-68,  20  L.  484,  RIGB  v.  HOUSTON. 

Courts. —  Bxecutors  or  administrators  may  sue  In  Circuit  Court  if 
they  are  citizens  of  a  different  State  from  party  sued,  on  the  ground 
that  they  are  real  parties  in  interest;  it  makes  no  difference  that 
decedent  was  ciUzen  of  same  State  with  defendant,  p.  67. 

Cited  and  principle  applied  in  New  Orleans  v.  Gaines,  138  U.  S. 
607,  34  L.  1106,  11  S.  Ct  431,  holding  that  representatives  may 
stand  on  their  own  citizenship  in  the  Federal  courts,  but  when  a 
State  or  its  governor  is  mere  nominal  party  in  a  suit  on  a  sheriff^s 
or  administrator's  bond  the  rule  does  not  apply;  Davies  v.  Lathrop, 
20  BUtchf.  404,  12  Fed.  358,  holding  the  Federal  court  had  juris- 
diction of  a  suit  by  citizens  of  New  York  against  receiver  of  rail- 
road property  appointed  by  same  State,  the  receiver  being  a  citizen 
of  New  Jersey;  Goodnow  v.  Qrayson,  6  McCrary,  20, 16  Fed.  4,  Fed- 
eral jurisdiction  over  administrators  and  executors  aepends  on 
their  dtlsenship,  not  on  that  of  decedent  creditors,  legatees  or  other 
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beneficiaries;  Harper  t.  Norfolk,  etc.,  R.  CJo..  36  Fed.  104,  and  Popp 
▼.  Oinclnnati,  etc.,  Ry.,  96  Fed.  467.  holding  suit  by  administrator 
for  damages  for  causing  death  of  an  Intestate  might  be  brought  in 
Federal  conrf  where  administrator  and  defendant  were  citizens  of 
different  States;  Farlow  y.  Lea,  8  Fed.  Cas.  1018,  holding  that  a  re- 
ceiyer  having  stated  his  non-cltizenshlp  can  sue  In  the  Federal 
court  a  defendant  who  Is  a  citizen  of  same  State  as  that  of  the 
company  of  which  plaintiff  is  receiver;  Goff  t.  Norfolk,  etc.,  R.  Ck>., 
36  Fed.  801,  to  same  effect,  holding  also  that  an  administrator,  ap- 
pointed in  place  of  one  who,  by  reason  of  citizenship,  could  not 
have  sued  in  Federal  courts,  was  not  thereby  deprived  of  his  right 
to  sue  there;  Semmes  v.  Whitney,  50  Fed.  666,  affirming  Jurisdic- 
tion of  suit  by  an  attorney  against  a  non-resident  administrator  to 
recover  fee  for  services  performed  notwithstanding  State  laws  glv 
ing  sole  Jurisdiction  to  the  Probate  Court;  Wade  v.  Sewell,  66  Fed. 
131,  holding  that  in  a  suit  to  free  real  estate  from  the  lien  of  a  judg- 
ment, the  title  to  which  was  in  an  administrator.  Jurisdiction  was 
determined  by  his  citizenship,  not  by  that  of  the  beneficiaries; 
Augusta  V.  Kimball,  91  Me.  608,  40  AtL  668,  41  L.  R.  A.  477,  holding 
that  where  property  of  a  decedent  was  vested  in  non-resident 
trustees  and  removed  from  the  State,  it  could  not  be  directly  taxed 
in  State  ftom  which  it  was  removed,  although  the  trustees  had 
qualified  in  last-mentioned  State;  Miller  v.  Sunde,  1  N.  Dak.  4,  44 
N.  W.  302,  holding  that  it  is  the  personal  citizenship  of  an  adminis- 
trator which  determines  the  questi<m  of  diverse  citizenship  on  which 
the  Federal  Jurisdiction  depends. 

Courts.— Administrator  need  not  be  citizen  of  same  State  as  de- 
cedent, and  one  duly  appointed  may  become  citizen  of  another 
State  and  thereafter  sue  in  Federal  courts,  p.  68. 

Followed  in  Shirk  v.  La  Fayette,  52  Fed.  858,  holding  that  a  trustee 
appointed  by  court  of  another  State  may  maintain  action  in  the  Fed- 
eral courts  for  damages  to  property  in  State  of  which  he  is  tmstee. 

13  WaU.  68-72.  20  U  518,  CURTIS  v.  WHITNEY. 

ConstltutiKmal  law. —  Statute  is  not  void  merely  because  It  is 
retrospective,  p.  70. 

Affirmed  in  New  Orleans  v.  New  Orleans,  etc.,  R.  Co.,  35  La.  Ann. 
C82,  holding  that  those  laws  only  can  be  considered  as  retroactive 
and  therefore  unconstitutional  which  impair  the  obligations  of  con- 
tracts, or  affect  vested  rights,  or  are  in  the  nature  of  ex  post  facto 
laws,  collecting  numerous  authorities;  McLure  v.  MeltcMi,  24  S.  C. 
570,  68  Am.  Rep.  278,  holding  that  a  statute  prescribing  the  order 
in  which  the  debts  of  a  decedent  are  to  be  paid  does  not  affect  rights 
imder  contracts  of  which  the  right  of  priority  forms  no  part;  dissent- 
ing opinion  in  Fltzpatrick  v.  Boylan.  67  N.  T.  443,  444,  majofllgr 
uoldiuK  mechanic's  lien  law  prospective  only. 
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18  WalL  e&-^,  20  L.  583,  HALLIBURTON  ▼.  UNITBD  BTATB& 

United  States. —  When  a  receiver  of  public  moneys  falls  te  de- 
posit his  collections  as  prescribed  by  treasury  rules,  he  Is  In  de- 
fault on  his  bond,  and  If  such  moneys  are  subsequently  seized  bf 
public  enemy  he  and  his  sureties  are  liable,  p.  66. 

AfBrmed  in  State  ▼.  Houston,  78  Ala.  685,  56  Am.  Rep.  64,  holding 
that  If  a  tax  collector  failed  to  pay  his  collections  into  the  treasury 
as  required  by  law,  loss  by  robbery  would  be  no  defense;  Chowning 
▼.  Stanfield,  49  Ark.  98,  4  S.  W.  278,  holding  that  an  entryman  of 
public  lands  cannot  be  prejudiced  by  failure  of  the  receiver  to  pay 
over  the  money  received  and  for  which,  under  his  bond,  he  was 
liable;  Perley  v.  CJounty  of  Muskegon,  32  Mich.  141,  20  Am.  Rep.  643, 
holding  that  the  bond  should  be  made  the  measure  of  official  duty 
Instead  of  an  independent  contract;  United  States  v.  Watts,  1  N. 
Mez.  662,  holding  that  robbery  does  not  constitute  a  defense  to  an 
actHm  on  the  bond  of  a  receiver  of  public  moneys. 

United  Stetes. —  No  set-off  may  be  allowed  in  suit  by  United 
Stetes  unless  it  has  been  presented  to  accounting  officers  of  treasury 
and  by  them  disallowed,  unless  at  the  trial  claimant  was  In  poooes 
sloB  of  vouchers  not  before  In  their  power  to  procure,  p.  65. 

CXted  and  followed  in  Railroad  Co.  v.  United  States,  101  U.  8.  549, 
25  L.  1060,  rejecting  a  claim  notwithstanding  ite  apparent  equity 
because  not  presented  U>  the  treasury  and  disallowed;  United  States 
T.  Wade,  75  Fed.  267,  holding  that  a  claimant  of  set-oft  could  only 
be  heard  In  the  suit  on  the  ground  that  he  has  then  vouchers  which 
he  could  not  before  produce  or  procure;  Yates  t.  United  States,  90 
Fed.  69,  61  U.  S.  App.  128,  and  United  States  v.  Patterson,  91  Fed. 
856,  te  same  effect;  United  Stetes  v.  Howland,  1  N.  Mez.  652,  dis- 
allowing set-off  for  rent,  claimed  by  defaulting  postmaster. 

18  WalL  6(M»,  20  L.  484,  RIOB  T.  HOUSTON. 

Conrts. —  Bxecutors  or  administrators  maj  sue  in  Circuit  Court  If 
they  are  citizens  of  a  different  Stete  from  party  sued,  on  the  ground 
that  they  are  real  parties  In  interest;  It  makes  no  difference  that 
decedent  was  citizen  of  same  Stete  with  defendant,  p.  67. 

Cited  and  principle  applied  in  New  Orleans  v.  Gaines,  138  U.  S. 
607,  84  L.  1106,  11  8.  Ct  481,  holding  that  representetives  may 
stend  on  their  own  citizenship  in  the  Federal  courte,  but  when  a 
Stete  or  ite  governor  is  mere  nominal  party  in  a  suit  on  a  sheriff's 
or  administrator's  bond  the  rule  does  not  apply;  Davies  v.  Lathrop, 
20  Blatchf.  404,  12  Fed.  858,  holding  the  Federal  court  had  juris- 
diction of  a  suit  by  citizens  of  New  York  against  receiver  of  rail- 
road property  appointed  by  same  Stete,  the  receiver  being  a  citizen 
of  New  Jersey;  Goodnow  t.  Ormyson,  5  McCrary,  20, 16  Fed.  4,  Fed- 
eral Jurisdiction  over  administrators  and  executors  aepends  on 
their  dtlsenshlp,  not  on  that  of  decedent  creditors,  legatees  or  other 
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beneflclftrles;  Harper  t.  Norfolk,  etc..  R.  Co..  36  Fed.  104,  and  Popp 
▼.  ancinnati.  etc..  Rj.,  96  Fed.  467,  holding  Bult  by  administrator 
for  damages  for  causing  death  of  an  Intestate  might  be  brought  In 
Federal  conrf  where  administrator  and  defendant  were  citizens  of 
dlfterent  States;  Farlow  ▼.  Lea.  8  Fed.  Gas.  1018.  holding  that  a  re- 
ceiver having  stated  his  non-cltlzenshlp  can  sue  In  the  Federal 
court  a  defendant  who  Is  a  citizen  of  same  State  as  that  of  the 
company  of  which  plalntlft  Is  receiver;  Goft  t.  Norfolk,  etc..  R.  Go., 
36  Fed.  801,  to  same  effect,  holding  also  that  an  administrator,  ap- 
pointed In  place  of  one  who,  by  reason  of  citizenship,  could  not 
have  sued  In  Federal  courts,  was  not  thereby  deprived  of  his  right 
to  sue  there;  Semmes  v.  Whitney,  60  Fed.  666.  aiBrmlng  JurlMlc- 
tlon  of  suit  by  an  attorney  against  a  non-resident  administrator  to 
recover  fee  for  services  performed  notwithstanding  State  laws  glv* 
Ing  sole  jurisdiction  to  the  Probate  Gourt;  Wade  v.  Sewell^  56  Fed. 
131,  holding  that  In  a  suit  to  free  real  estate-  from  the  lien  of  a  judg- 
ment, the  title  to  which  was  In  an  administrator,  jurisdiction  was 
determined  by  his  citizenship,  not  by  that  of  the  beneficiaries; 
Augusta  V.  Kimball,  91  Me.  608.  40  AtL  668,  41  L.  R.  A.  477.  holding 
that  where  property  of  a  decedent  was  vested  In  non-resident 
trustees  and  removed  from  the  State.  It  could  not  be  directly  taxed 
In  State  from  which  It  was  removed,  although  the  trustees  had 
qualified  In  last-mentioned  State;  Miller  v.  Sunde,  1  N.  Dak.  4.  44 
N.  W.  802,  holding  that  It  Is  the  personal  citizenship  of  an  adminis- 
trator which  determines  the  question  of  diverse  dtleenshlp  on  which 
the  Fed^al  jurisdiction  depends. 

Courts.—  Administrator  need  not  be  citizen  of  same  State  as  de- 
cedent, and  one  duly  appointed  may  become  citizen  of  anoth^ 
State  and  thereafter  sue  In  Federal  courts,  p.  68. 

Followed  In  Shirk  v.  La  Fayette.  52  Fed.  858.  holding  that  a  trustee 
appointed  by  court  of  another  State  may  maintain  action  In  the  Fed- 
eral courts  for  damages  to  property  In  State  of  which  lie  Is  trustee. 

13  Wall.  68-72.  20  L,  618,  CURTIS  v.  WHITNEY. 

ConstitatlKmal  law. —  Statute  Is  not  void  merely  because  It  Is 
retrospective,  p.  70. 

Affirmed  In  New  Orleans  v.  New  Orleans,  etc.,  R.  Go.,  35  La.  Ann. 
G82.  holding  that  those  laws  only  can  be  considered  as  retroactive 
and  therefore  unconstitutional  which  Impair  the  obligations  of  con- 
tracts, or  affect  vested  rights,  or  are  In  the  nature  of  ex  post  facto 
laws,  collecting  numerous  authorities;  McLure  v.  Meltcm,  24  S.  O. 
570,  58  Am.  Rep.  278,  holding  that  a  statute  prescribing  the  order 
in  which  the  debts  of  a  decedent  are  to  be  paid  does  not  affect  rights 
under  contracts  of  which  the  right  of  priority  forms  no  part;  dissent- 
ing? opinion  in  Fltzpatrick  v.  Boylan,  57  N.  Y.  448,  444,  majorHgr 

'.(liiig  mechanic's  lien  law  prospective  only. 
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Gonstltatkmal  law.— Statute  whfcb  affects  ralue  of  a  contract- 
does  not  necessarily  Impair  Its  obligation.  9o  long  as  obligation  of 
performance  remains  In  tofee,  legislation  wblcb  may  retroact  on 
preyloos  contracts  and  enhance  cost  and  difficulty  of  performance 
or  diminish  value  of  such  performance  to  other  party,  Is  constitu- 
tional, p.  71. 

Cited  and  principle  followed  in  Hamilton  Gas  Light  Co.  y.  Hamil- 
ton City,  146  U.  8.  268,  86  L.  968,  18  S.  Ct  83,  hold- 
ing that  section  2486,  reylsed  statutes  of  Ohio,  empower- 
ing municipalities  to  erect  or  purchase  gas  works,  did  not 
impair  the  obligation  of  the  contract  between  the  city  and 
the*  company  supplying  gas;  Grlswold  ▼.  Bragg,  18  Blatchf.  208. 
48  Fed.  522,  48  Conn.  582,  holding  statute  of  Connecticut  for- 
bidding entry  of  final  Judgment  In  ejectment  before  ralue  of  Im- 
provements made  In  good  faith  Is  ascertained  and  paid  for,  valid  as 
merely  abridging  the  right  of  Immediate  possession  and  enjoyment 
of  the  property  recovered;  Westerly  Water-Works  Co.  v.  Town  of 
Westerly,  80  Fed.  623,  holding  that  the  laws  of  Rhode  Island  do  not 
authorize  a  municipality  to  grant  exclusive  rights  of  lasting  water- 
pipes  in  a  town  so  as  to  bar  the  right  of  the  municipality  to  erect 
its  own  water-works;  Price  v.  8t  Louia,  etc.,  Ins.  Co.,  3  Mo.  App.  267, 
sustaining  validity  of  section  41  of  act  of  1861,  for  the  regulation  of 
life  Insurance  companies  as  applied  to  then  existing  companies;  State 
V.  Bank  of  Tennessee,  3  Baxt  405,  holding  that  act  of  1865  repeal- 
ing section  2607  of  the  code,  giving  a  right  of  action  against  the 
State,  affected  only  the  remedy  of  creditors  of  the  State  and  was 
constitutional;  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash. 
223,  53  Pac.  59,  40  L.  R.  A.  822,  majority  holding  act  forbidding 
extension  of  judgments  beyond  six  years  from  entry,  void  as  to 
existing  judgments;  North  Springs  Water  Co.  v.  Tacoma,  —  Wash. 
—,  58  Pac.  778,  city  Is  not  estopped  by  its  franchise  to  one  water 
company  to  franchise  another.  See  note  to  10  Am.  Dec.  135,  on 
vested  rights,  and  note  to  12  Am.  St  Rep.  174,  on  retrospective 
statutes. 

Distinguished  In  Watklns  v.  Glenn,  55  Kan.  431,  40  Pac.  319, 
holding  that  an  act  extending  the  time  for  redeeming  mortgages 
and  Imposing  conditions  on  the  appointment  of  a  receiver  and  di- 
recting the  application  of  the  income.  If  intended  to  apply  to  prior 
mort$ra^es.  would  be  void  as  depriving  the  mortgagee  of  his  rights. 
Note,  this  case  was  reversed  on  rehearing  of  Beverly  v.  Bamiiz, 
55  Kan.  491,  42  Pac.  728,  31  L.  R.  A.  82. 

Constitutional  law.—  Statute  which  requires  notice  to  be  given  to 
party  in  possession  of  iHx>perty  sold  at  a  tax  sale  before  deed  is 
applied  for,  though  retroactive,  is  not  unconstitutional;  right  of 
legislature  to  frame  rules  by  which  right  of  redemption  may  be 
rendered  effectual,  cannot  be  questioned,  p.  71. 

Cited  in  the  following.  In  which  constitutionality  of  statutes  la 
affirmed:  Barrett  v.  Holmes,  102  U.  S.  657.  26  L.  293,  as  to  Iowa 
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statute  of  limltationB  as  applied  to  bar  of  claims  under  tax  deeds 
when  possessioii  is  not  sued  for  or  taken  within  five  years  from 
deed;  Vance  ▼.  Vance,  108  U.  S.  518,  520,  27  L.  810,  811,  2  S.  Ct. 
857,  859,  as  to  provision  in  Constitution  of  Louisiana  requiring  rec- 
ord of  tacit  mortgages;  Fourth  Nat  Banlc  ▼.  Francklyn,  120  U.  S. 
755,  80  L.  828,  7  S.  Ct  761,  as  to  statute  of  Rhode  Island  modify- 
ing the  remedy  and  rules  of  evidence  for  enforcing  the  liability  of 
stockholders  for  the  debts  of  the  corporation;  Coulter  v.  Stafford. 
56  Fed.  566,  15  U.  &  App.  118,  as  to  a  statute  of  Washington  of 
18S6  to  same  purport  as  that  in  principal  case;  Oullahan  v.  Sweeney. 
79  Cal.  539,  12  Am.  St  Rep.  173,  21  Pac.  961,  to  same  effect  similar 
statute;  Beverly  v.  Bamitz,  55  Kan.  472,  474,  49  Am.  St  Rep.  262, 
264,  42  Pac  727,  728,  3  L.  R.  A.  76^  77,  holding  that  the  mortgage 
redemption  law  of  1893  affected  only  the  remedy  in  extending  the 
period  of  redemption  and  was,  therefore,  not  unconstitutional: 
State  V.  Gilliam,  18  Mont  99.  44  Pac.  396,  31  L.  R,  A.  723.  and 
n.,  holding  section  1235  of  the  code  of  civil  procedure,  extending 
the  time  for  redeeming  mortgages,  does  not  Impair  the  obligation 
of  the  contract  between  prior  mortgagor,  and  mortgapree;  Miles  v. 
King,  5  S.  O.  152,  holding  statute  requiring  recording  of  all  mort- 
gages, the  records  of  which  had  been  destroyed,  or  else  to  l)e 
null  and  void,  was  a  constitutional  and  valid  law;  Herri ck  v.  Nlesz. 
16  Wash.  78,  47  Pac.  415,  as  to  statute  requiring  holders  of  tax 
certificates  to  give  notice  of  application  for  deed.  In  the  ftol- 
lowing  cases  statutes  have  been  held  unconstitutional  as  applied 
to  prior  contracts;  Marx  v.  Harthom,  12  Sawy.  877,  30  Fed.  587. 
as  to  statute  of  California  of  February  21,  1887.  making  a  tax  deed 
prima  facie  evidence  of  title  instead  of  conclusive,  because  It 
opened  a  purchaser's  title  to  proof  of  defects  in  the  prior  pro- 
ceedings when  he  purchased  on  the  faith  of  a  statute  which  de- 
clared his  deed  conclusive  evidence;  State  r.  McPeak.  31  Neb. 
143,  47  N.  W.  692,  as  to  statute  of  1883  applicable  to  existing  leases 
of  school  lands  granted  under  law  of  1879  and  attempting  to  de- 
prive the  lessee  of  his  right  to  select  an  appraiser  by  whom  the 
rent  was  to  be  fixed  periodically  as  provided  by  former  statute. 
Doubted  in  Miles  t.  King,  5  S.  C.  155,  separate  opinion. 
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Courts.—  Decision  of  State  court  against  validity  of  title  founded 
«n  patent  from  United  States  and  on  acts  of  Congress  Is  within 
section  2  of  Judiciary  act  of  1867,  and  subject  to  review  by  Supreme 
Court  pp.  80-81. 

Approved  in  Baldwin  t.  Stark,  107  U.  S.  464,  27  L».  526,  2  S.  Ct 
478,  sustaining  jurisdiction  of  an  appeal  from  State  court  decision 
refusing  to  decree  a  patentee  to  be  a  trustee  for  one  claiming  a 
prior  entry  of  pre-emption.    See  note  to  12  Am.  Dec.  566. 
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Public  lands.—  By  act  of  1836  the  ezecntlve  duties  of  sunrey  and 
sale  of  public  lands  and  Issue  of  patents  were  made  subject  to 
supervision  and  control  of  commissioner  of  general  land  office  under 
direction  of  president,  p.  82. 

Cited  In  Vantongeren  ▼.  Heffeman,  5  Dak.  199,  88  N.  W.  61, 
arguendo,  that  the  acts  of  the  receiver  In  Issuing  a  receipt  were 
subject  to  review  in  the  land  office;  Caldwell  v.  Bush,  6  Wyo.  853,  45 
Pac.  489,  holding  that  the  commissioner  of  the  land  office  had  full 
power  to  cancel  an  entry  of  desert  land  after  issue  of  final  cer- 
tificate in  the  case  of  fraud. 

Public  lands.— When  law  has  confided  to  special  tribunal  au- 
thority to  hear  and  determine  certain  matters  arising  In  course 
of  its  duties,  decision  of  that  tribunal  within  scope  of  its  authority 
is  conclusive  upon  all  others.  The  action  of  the  land  office  in  is- 
suing a  patent  for  public  land  is  conclusive  of  the  legal  title,  p.  83. 

In  the  Federal  courts  the  following  affirm  and  rely  upon  this 
holding:  French'  r.  Fyan,  93  U.  S.  171,  23  L.  813,  holding  that  in 
an  action  of  ejectment  the  validity  of  the  land  patent  could  not 
be  contested  before  the  Jury  or  court  —  this  could  only  be  done  In 
a  proceeding  in  equity;  Smelting  Co.  v.  Kemp,  104  U.  S.  645,  26 
L.  878,  holding  that  a  patent  in  a  court  of  law  is  conclusive  as  to 
all  matters  determinable  by  the  land  department  when  H  has  Juris- 
diction under  the  law  to  convey  the  land:  Steel  v.  Smelting  Co.. 
106  U.  S.  451,  27  L.  228,  1  S.  Ct.  392,  holding  that  the  Judgment  of 
the  land  department  on  the  qualifications  of  the  applicant,  the  acts 
he  has  performed  to  secure  title,  the  nature  of  the  land,  and  whether 
of  the  class  open  to  sale,  is  unassailable  except  by  direct  pro- 
ceedings for  its  annulment  or  limitation;  Baldwin  v.  Stai^  107 
U.  a  466,  27  li.  627,  2  8.  Ct  474,  holding  that  State  court  could  not 
re-examine  the  evidence  on  which  the  commissioner  of  the  land 
office  and  secretary  of  the  Interior  decided  a  claim  and  reverse  the 
decision,  and  that  Jurisdiction  could  not  be  given  by  stipulation  of 
the  parties;  Iron  Silver  Mining  Co.  t.  Campbell,  135  U.  S.  303,  34 
L.  161,  10  S.  Ct  771,  holding  that  questions  of  fact  passed  on  by 
the  land  department  are  conclusively  determined  and  only  ques- 
tloni  of  law  can  be  brought  into  court;  Heath  v.  Wallace,  138  U.  S. 
585,  84  L.  1068,  11  a  Ct  384,  holding  that  the  decision  of  the  land 
department  on  the  question  of  the  actual  physical  character  of  cer- 
tain lands  could  not  be  reviewed  by  the  courts;  Noble  v.  Union 
River  Logging  R.  R.,  147  U.  S.  175,  37  L.  127,  13  S.  Ct.  274,  holding 
if  a  patent  be  issued  for  lands  which  the  land  department  had 
authority  to  convey,  It  cannot  be  collaterally  Impeached  and  can 
only  be  avoided  by  proceedings  taken  for  that  purpose;  United 
States  V.  California,  etc..  Land  Co..  148  U.  8.  44,  37  L.  360,  18  8. 
Ct.  463,  as  illustration  of  the  principle  that  when  Jurisdiction  is 
delegated  to  any  officer  or  tribunal  his  or  Its  determination  is  final; 
Astlazaran  v.  Santa  Rita  Min.  Co..  148  U.  S.  83.  37  I*.  877,  1»  S. 
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Ot  458»  holding  that  a  determination  by  Congreas  of  a  cl'aim  to 
land  In  New  Mexico,  reported  on  by  the  surveyor-general  for  the 
territory,  conld  not,  while  proceedings  were  pending  before  that 
tribunal,  be  considered  by  any  other;  Bishop  of  Nesqnally  ▼.  Gibbon, 
158  U.  S.  166,  89  L.  986,  15  S.  Ot  784,  holding  that  decision  of  the 
secretary  of  the  Interior  on  a  claim  to  land  occupied  as  a  mis- 
sionary station  was  final;  Rector  ▼.  Gibbon,  2  McCrary,  286,  9 
Fed.  18,  holding  that  the  language  of  the  act  appointing  the  com^ 
mlssloners  for  the  Hot  Springs  reservation  in  Arkansas,  providing 
ttiat  they  should  **  finally  determine  **  questions,  meant  a  final  de- 
termination in  the  absolute  sense  and  that  it  could  not  be  set 
aside  for  fraud,  mistake  or  misconstruction  of  law;  St  Lonla,  etc., 
Oo.  T.  Green,  4  McCrary,  286,  18  Fed.  210,  holding  that  a  United 
States  patent  conld  not  be  collaterally  attacked  in  an  action  of 
ejectment;  Sharp  t.  Stephens,  6  Sawy.  61,  T.  C.  12,710,  holding 
that  fn  an  action  at  law  to  recover  possession  of  land,  facts  con- 
tradictory of  a  patent  cannot  be  given  in  evidence;  Bear  v.  Luse, 
6  Sawy.  166,  F.  Ow  1,179,  holding  no  question  of  fact  decided  in 
the  land  department  conld  be  reviewed  except  for  fraud  or  mis- 
take other  than  error  in  Judgment  In  estimating  the  value  or  eftect 
of  evidence,  as  on  the  fact  of  existence  of  a  town  site;  United 
States  T.  Mullan,  7  Sawy.  476,  10  Fed.  792,  holding   that  a    bill 
win  lie  on  behalf  of  the  United  States  to  vacate  a  patent  on»  the 
ground  of  fraud  or  mistake  or  error  In  law;  Pacific  Coast  M.  & 
M.  Co.  V.  Spargo,  8  Sawy.  647,  16  Fed.  849,  holding  that  the  determl- 
natloa  of  the  land  officers  could  not  be  attacked  collaterally  in  an 
action  against  a  patentee  by  one  claiming  a  prior  location  of  mines; 
Pengra  v.  Muns,  12  Sawy.  240,  29  Fed.  836,  holding  that  the  de- 
cision of  the  secretary  of  the  interior  In  awarding  land  to  a  wagon- 
road  grant  included  a  ruling  that  It  was  not  svramp  which  could 
not  be  Impeached  by  oral  evidence  as  to  the  character  of  the  land; 
Anrora  Hill  M.  Co.  v.  Eighty-five  Min.  Co.,  12  Sawy.  363,  84  Fed. 
620,  holding  the  decision  of  the  land  office  as  to  fact  of  one  posting 
of  notice  of  location  of  mining  claim  could  not  be  attacked;  United 
States  T.  Dalles  M.  R.  Co.,  14  Sawy.  894,  41  Fed.  497,  holding  the 
authority  vested  In  the  governor  of  Oregon,  by  act  of  Congress,  to 
determine  whether  the  Dalles  military  road  was  completed  ren 
dered  his  decision  conclusive  in  the  absence  of  fraud;  Glldden  v. 
Union  Pac.  R.  Co.,  80  Fed.  661,  holding  the  decision  of  the  land 
department  was  conclusive  only  on  questions  of  fact  and  did  not 
finally  determine  the  law;  Pugsley  v.  Brown,  35  Fed.  600,  holding 
In  a  bill  to  have  a  patentee  declared  a  trustee,  that  if  the  secretary 
erred  only  in  a  matter  of  fact  his  decision  was  final  and  not  sub- 
ject to  review;  Sioux  City,  etc.,  R.  Co.  v.  United  States,  86  Fed. 
612,  holding  that  courts  cannot  control  the  officers  of  the  depart- 
m^it  tn  the  exercise  of  duties  which  are  Judicial  or  discretionary 
In  tiieir  nature;  United  States  v.  Lee  Hoy,  48  Fed.  828.  and  United 
States  V.  Chung  See,  76  Fed.  954,  44  U.  S.  App.  761,  both  holding 
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that  the  decision  of  the  collector  of  customs  as  to  the  right  of  a 
Chinese  to  land  could  not.  In  the  absence  of  fraud,  be  questioned; 
Northern  Pac.  R.  Co.  v.  Cannon,  54  Fed.  260,  7  U.  8.  App.  507, 
holding  that  on  the  question  whether  certain  mineral  lands  were 
excluded  from  the  railway  grant  the  action  of  the  land  department 
in  issuing  a  patent  was  determinative  of  the  legal  title  and  of  the 
character  of  the  lands  if  the  company  failed  to  contest  it;  Stimson 
Land  Co.  ▼.  Rawson,  62  Fed.  430,  stating  the  rule  which  should 
govern  the  secretary  of  the  interior  in  refusing  to  issue  a  patent 
after  entry  and  payment  that  notice  and  opportunity  to  rebut 
new  evidence  must  be  given  to  the  party  in  interest,  and  findings 
made  of  specific  facts;  The  Burlington,  73  Fed.  262,  holding  that 
where  by  a  Canadian  statute  the  department  of  marine  and  fish- 
eries was  made  a  special  tribunal  to  decide  whether  a  wreck  waa 
or  not  an  obstruction^  to  navigation.  Its  determination  was  conclu- 
sive; Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  collecting  and 
examining  authorities  as  to  the  grounds  on  which  courts  would 
entertain  an  attack  on  a  patent,  and  in  an  action  at  law  admitting 
testimony  showing  that  a  patent  was  issued  without  authority  and 
prohibited  by  statute  of  State;  Brown  v.  Charles,  85  Fed.  174,  hold- 
ing that  an  order  of  the  County  Court  in  Virginia  directing  a  plat- 
and  survey  of  a  location  to  be  recorded  under  code  of  Virglola 
could  not  be  attacked  collaterally  in  an  action  law;  Sang  Lung  t. 
Jackson,  85  Fed.  507,  holding  that  the  decision  of  the  board  of 
general  appraisers  on  classification  of  an  import  was  not  the  sub- 
ject of  review  by  the  courts  on  any  allegation  of  mistake  either  of 
law  or  fact 

Cases  relying  upon  the  syllabus  holding  in  the  State  courts  art 
as  follows:  South,  etc.,  R.  Co.  v.  Gilliam,  85  Ala.  175,  4  So.  685, 
holding  that  the  action  of  the  land  office  in  reopening  a  claim  to  a 
homestead  land  entry  and  a  decision  in  favor  of  the  claimant  a« 
coming  within  19  Stat  35,  i  3,  was  conclusive  against  collateral 
attack;  Smith  v.  Hollls,  46  Ark.  24,  holding  the  decision  of  the  sec- 
retary of  the  interior  rejecting  a  selection  of  swamp  lands  conclu- 
sive; Hosmer  v.  Wallace,  47  Cal.  471,  holding  that  the  commis- 
sioner of  the  land  office  and  secretary  of  the  interior  had  power 
to  control  the  action  of  the  register  and  receiver  in  permitting  an 
entry  and  authority  to  set  it  aside  for  error;  Cruz  v.  Martinez,  58 
CaL  243,  holding  that  the  patent  to  the  city  of  Los  Angeles  vested 
the  legal  title  In  the  city  and  it  would  be  presumed  the  land  office 
determined  the  due  publication  of  the  survey  prior  to  its  issue; 
Montgomery  t.  Donnelly,  57  Cal.  69,  holding  that  in  an  action  of 
ejectment  by  a  plaintiff  proving  title  under  a  United  States  patent 
defendant  could  not  be  allowed  to  prove  compliance  with  the  pro- 
visions of  the  homestead  laws;  Wright  v.  Roseberry,  68  Cal.  264, 
holding  that  where,  as  by  section  4  of  act  of  July  23,  1866,  it  was 
the  duty  of  the  commissioner  of  general  land  office  to  certify  swamp 
lands  to  the  State,  ejectment  could  not  be  maintained  to  such  lands 
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without  riiowlng  such  certification;  Shanklln  t.  McNamara,  87 
Gal.  878,  26  Pac.  846,  holding  that  the  decision  In  a  contest  between 
a  claimant  and  the  State  that  the  lands  were  not  swamp  lands 
would  bind  the  State;  Wormonth  ▼.  Gardner,  112  Gal.  510,  44  Pac. 
807,  holding  that  errors  of  judgment  as  to  the  weight  of  evidence 
as  well  as  inferences  which  officers  of  the  land  department  may 
draw  from  the  testimony  are  conclusive  on  the  courts;  Saunders  v 
La  Purlslma  Gold  M.  Go.,  125  GaL  166,  57  Pac.  659,  holding  that 
the  grant  by  Gongress  of  agricultural  lands  for  school  purposes  was 
determinative  of  their  character;  Poire  v.  Wells,  6  Golo.  410,  hold- 
ing that  a  patent  regular  on  Its  face  cannot  be  attacked  for  fraud 
In  an  action  of  ejectment;  Ghever  v.  Homer,  11  Gola  72,  7  Am. 
St  Rep.  220,  17  Pac.  497,  holding  a  patent  cannot  be  attacked  col- 
laterally for  error  as  to  questions  of  fact  or  law  or  fraud,  if  on 
any  state  of  facts  the  patent  might  lawfully  have  been  issued, 
resort  must  be  had  to  a  direct  proceeding;  Lee  v.  Justice  Mln.  Go., 
2  Golo.  App.  121,  29  Pac.  1023,  holding  that  the  validity  of  a 
patentee's  title  could  not  be  inquired  into  In  an  action  of  ejectment; 
Vantongeren  v.  Hefteman,  5  Dak.  224,  38  N.  W.  74,  holding  that 
prior  to  the  Issuance  of  the  patent  a  preemption  claimant  could 
not  maintain  an  action  to  quiet  title  to  the  land;  Johnson  v.  Drew, 
34  Fla.  138,  43  Am.  St  Rep.  177,  15  8a  782,  patent  purporting  to 
have  been  issued  by  land  office  under  authority  of  law,  is  prima 
facie  evidence  of  right  of  land  office  to  make  grant  and  conclu- 
sive until  set  aside  by  regrular  proceedings;  Danforth  v.  Morrical 
84  IlL  458,  holding  the  decisions  of  the  land  officers  as  to  aptness 
of  time  and  sufficiency  of  proofs  required  to  perfect  title  to  a  patent 
under  the  pre-emption  laws  conclusive  In  the  absence  of  fraud,  Im- 
position or  mistake  shown  by  the  party  alleging  it;  Fuller  v.  Shedd, 
161  lU.  492,  52  Am.  St  Rep.  397,  44  N.  B.  296,  33  L.  R.  A.  161,  sus- 
taining conclusive  of  determination  of  land  office  of  character  of 
lands  as  swamp  lands,  unless  directly  attacked;  Kansas  Pac.  R. 
Go.  V.  Dunmeyer,  24  Kan.  731,  decision  of  land  office  on  contested 
claim  of  homestead,  if  based  on  the  construction  of  a  statute  or  a 
question  of  law,  might  not  be  conclusive,  but  so  far  as  it  deter- 
mined a  fact  It  was,  except  In  case  of  fraud;  Tatro  v.  French,  38 
Kan.  53,  5  Pac.  429,  findings  of  facts  as  made  by  land  officers  In 
contested  pre-emption  case  are  considered  final  when  relief  is  sought 
In  the  courts;  Ard  v.  Pratt  43  Kan.  423,  23  Pac.  648,  to  same  eflfect 
as  to  a  determination  of  non-compliance  with  the  pre-emption  law; 
M*Kinney  v.  Bode,  33  Minn.  453,  23  N.  W.  853,  holding  a  patent  con- 
clusive of  the  legal  title;  Winona,  etc..  Land  Go.  v.  Ebllcisor,  62 
Minn.  323,  54  N.  W.  94,  holding  that  a  certification  of  land  to  a 
railroad  company  by  secretary  of  interior  had  effect  of  a  patent 
and  was  conclusive  and  only  voidable  at  the  suit  of  one  who,  hav- 
ing the  right  to  do  so,  might  take  proper  steps  for  the  purpose; 
Silver  Bow.  etc..  Go.  v.  Glark,  5  Mont  424,  5  Pac.  581,  holding  that 
the  presumptions  as  to  the  conclusiveness  of  a  i>atent  and  the  tltLi 
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It  conreys  are  c<mfiiied  to  matters  over  which  the  land  d^aitment 
has  jurisdiction,  if  it  exceeds  jurisdiction  this  may  be  shown  in 
an  action  at  law;  Talbott  v.  King,  6  Mont  106,  9  Pac.  440,  heading 
that  as  the  cmly  means  by  which  a  patent  to  mineral  lands  conld 
ba  obtained  were  discovery  and  location,  the  fact  that  a  patent 
had  iaaned  was  condnsive  proof  of  a  discovery  and  location  ac- 
cordlniT  to  law;  Golbum  y.  Northern  P.  R.  Go.»  18  Mont  484,  84 
Pac.  1018,  holding  decision  of  secretary  of  interior  tbat  certain 
land  was  not  included  in  a  railroad  grant  conclusive;  Rose  v.  Rich- 
mond M.  Co.,  17  Nev.  04,  27  Pac.  1115,  question  whether  an  ad- 
verse claim  has  been  prosecuted  with  reasonable  diligence  as  re- 
quired by  statute,  is  for  the  courts;  American  Dock,  etc..  Go.  v. 
Trustees  of  Public  Schools.  39  N.  J.  Eq.  419,  in  action  to  eject  a 
railroad  company  from  riparian  land,  the  deed  under  the  great  seal 
of  the  State  was  competent  evidence  of  due  performance  of  pre- 
liminary steps;  Blakslee  Mfg.  Go.  v.  Blakslee  Sons'  Iron  Works. 
129  N.  Y.  160,  29  N.  B.  4,  holding  where  evidence  dehors  the  patent 
la  requisite  to  establish  its  invalidity,  it  can  be  av<rided  only  la  a 
direct  proceeding  to  review  the  action  of  the  commissioners  mt  by 
ault  In  equity;  Parsons  v.  Tenzke,  4  N.  Dak.  460,  60  Am.  8t  Bep. 
673,  61  N.  W.  1038.  holding  decision  of  land  commissioner  to  cancti 
an  entry  for  fraud  must  be  held  final  unless  taken  out  of  rule  by 
exceptional  features;  Knapp  v.  Thomas,  39  Ohio  St  387,  48  Am. 
Rep.  467,  holding  patent  cannot  be  impeached  for  fraud  In  eject- 
ment or  In  any  oth«*  collateral  proceeding,  but  may  be  In  equity 
Ib  a  direct  proceeding  for  the  purpose;  Bridenbaugh  v.  King,  42 
Ohio  St  412,  holding  deed  from  State  governor  passed  legal  tltto 
and  was  determinative  of  facts  on  which  It  rested;  WoodmfT  v. 
Wallace,  3  OkL  361,  378,  41  Pac  359,  366,  holding  whoe  land  depart- 
ment has  decided  ttiat  claimant  baa  no  rl^ts  It  Is  duty  of  courts  to 
follow  aaeh  decision  unless  the  law  has  been  misapplied;  SanfMd  ▼. 
Sanford,  19  Or.  4,  13  Pac  603*  holdhig  in  ejectm^it  pat»it  Is  cob- 
doBlve;  Feny  v.  Street  4  Utah.  537,  11  Pac  576,  luOdlng  finding 
af  land  department  as  to  character  of  land,  whether  agrtcnttnral, 
mineral  or  town  site,  conduslvely  given  by  Issue  of  patent;  Keane 
▼.  Bxygger,  3  Wash.  949,  28  Pac  657,  holding  decision  of  secre- 
taiy  af  Interior  final  on  questloQ  of  right  and  buia  fides  oC  sals 
of  lands  granted  for  university  purposes;  Mendota  dub  v.  Andersos, 
101  Wto.  490,  78  N.  W.  189.  holding  patoit  f6r  swanqi,  mteeral  sr 
homestead  lands  cannot  be  Impeached  In  an  actioB  at  law  or  col- 
laterally. Olted  tn  dissenting  opinion  In  Northern  Pac  R.  Ooi  v. 
Barden,  46  Fed.  6ia  majority  holding  that  to  ex^nde  mhmal  land 
fron  the  grant  to  railroad  It  mnst  have  been  **  known  mineral  land;  * 
ITfhlfr  V.  HUL  60  Iowa.  675^  15  N.  W.  644,  aigoendo;  Sontt  BM 
M.  Ook  V.  Tinney*  21  Not.  43,  85  Pac  9T»  majortty  holding  grant  of 
patent  to  mining  gro^id  aftw  Halm  had  been  abandoned  wtUism 
of  taitsntlan,  van  a  poatltva  tfeand  on  tksse  who  had 
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lawfully  relocated  and  worked  the  mine  after  abandonment  See 
note  to  20  Am.  Dec.  2t3,  on  actions  of  land  officers,  when  oonclnslTe. 

Cited  In  general  discussion  In  Slonz  Olty,  etc.,  R.  Cki.  t.  United 
States,  34  Fed.  887,  and  MiUer  ▼.  Tobln,  16  Or.  546,  549,  16  Pac.  164, 
166,  parol  eridence  could  not  be  allowed  to  impeach  a  patent  for 
swamp  land. 

Distinguished  In  M'Evoy  y.  Hyman,  25  Fed.  540,  holding  that 
the  conclusive  effect  of  a  certificate  of  entry  of  a  lode  mining  claim 
did  not  extend  to  a  question  of  title  as  to  which  a  suit  was  In 
progress  when  the  entry  was  made;  United  States  ▼.  Lau  Sun  Ho, 
85  Fed.  423,  holding  that  the  action  of  a  customs  collector  permit- 
ting a  Chinese  to  land  was  not  in  any  sense  judicial,  not  conclu- 
stve  of  nor  even  prima  facie  evidence  of  his  right  to  remain  In 
the  country;  Koehler  v.  Hill,  60  Iowa,  625,  15  N.  W.  620,  holding 
that  where  the  Constitution  of  a  State  provided  a  method  for  Its 
amendment  any  amendment  to  be  valid  must  be  adopted  in  strict 
conformity  therewith,  and  the  determination  of  the  general  as- 
sembly as  to  the  regularity  of  the  proceedings  was  not  conclusive. 

Equity  courts  have  always  had  power,  in  a  certain  class  of 
cases,  to  inquire  into  and  correct  mistakes,  Injustice  and  wrong 
in  both  judicial  and  executive  action  when  it  invades  private 
rights,  and  to  annul  or  modify  final  judgments  of  courts  of  law,  and 
patents  and  other  instruments  issuing  from  the  government,  p.  84. 

Cited  and  affirmed  in  Pelzer  Mfg.  Co.  v.  Hamburg-Brem^i  Fire 
Ins.  Co.,  71  Fed.  829,  833,  holding  the  court  had  Jurisdiction  to 
reform  a  judgment  based  on  a  verdict  of  a  jury  which,  by  mistake, 
found  upon  one  of  two  policies.  Intending  to  find  on  both;  Piatt 
V.  Threadgill,  80  Fed.  195,  where  the  court,  ipso  motu,  held  It  had 
jurisdiction  to  grant  relief  to  enjoin  the  enforcement  of  a  judg- 
ment based  on  a  verdict  rendered  by  a  jury  guilty  of  miscon- 
duct, and  defendant  had  lost  all  relief  at  law  before  the  discovery 
was  made  of  the  grounds  of  relief;  Forbes  v.  Drlscoll,  4  Dak. 
349,  351,  81  N.  W.  640,  641,  holding,  that  In  acts  strictly  executive 
and  partaking  of  a  political  character,  the  executive  department  is 
accountable  only  to  the  country,  but  when  such  acts  affect  private 
interests  of  individuals,  they  may  be  examined  by  a  Court  of  Chan- 
cery; Brown  v.  Parker,  2  OkL  266,  39  Pac.  569,  holding  that  filing 
certificates,  issued  by  the  probate  judge  prior  to  entry  of  land,  are 
unauthorized  by  law  of  Congress  or  rules  of  land  office,  and  par- 
ties taking  them  must  bear  the  consequences.  See  note  to  20  Am. 
Dec.  274. 

Public  lands. —  When  register  and  receiver  hear  the  application 
to  enter  land  as  a  pre-emptor  or  otherwise,  decide  in  favor  of 
right,  receive  money,  and  issue  certificate,  this  constitutes  a  vested 
right  which  can  only  be  divested  according  to  law,  p.  85. 

Cited  and  applied  in  Began  v.  Edinburgh,  etc..  Mortgage  Co., 
63  Fed.  194,  27  U.  S.  App.  346,  holding  the  commissioner  may  re- 
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view  the  action  of  register  and  re 
founded  on  fraud,  perJuzT*  or  z 
must  be  exercised  according  to  li 
94,  4  &  W.  278,  boldlnir  tliat  aft 
celpt  for  the  purchase  money  is  f 
with  the  law,  and  the  entrynuui  1 

Public  lands. —  Where,   for  an] 
equity    as  a  en^ound  of   iDterfere 
United  States  to  one  iiarty,  whei 
gross  it  ought  to  go  to  another, 
trustee  for  true  owner  and  compe 

In  the  Federal  courts,  the  follow 
plied  the  syllabus  holding:  Olbeo 
L.  537,  holding  that  for  the  enforr 
ever  clear,  distinct  equitable  proec 
pentier  ▼.  Montgomery,  13  Wall  4S 
firmation  of  a  Mexican  land  grao 
the  confirmee,  but  does  not  deten: 
tween  him  and  third  parties;  Marqi 
L.  801,  holding  the  court  will  not  in 
to  issue  a  patent  to  a  claimant  as  tr 
mount  right  before  the  patent  is  iss 
forced  while  title  remains  In  the  Z 
Schurz,  102  U.  8.  396,  26  L.  172,  he 
sued,  the  question  of  real  ownersbij 
whether  the  suit  is  by  the  United  81 
by  an  individual  to  cause  the  paten 
him  as  equitable  owner;  Rector  ▼. 
432,  4  8.  Gt.  611,  holding  that  after  p 
might  inquire  whether  the  legal  title 
was  not  subject  to  an  equity  in  fai 
Leltensdorfer,  123  U.  8.  210,  31  L.  122 
power  of  reviewing  the  decisions  of  ^ 
ists  when  a  controversy  arises  betwt 
decisions,  and  definite  relief  is  deman< 
124  U.  8.  406,  31  L.  430,  8  8.  Ct  520, 
the  patentee  vdth  the  legal  title,  hat  d 
ble  relations  between  him  and  third  p 
Becker,  147  U.  &  67,  87  L.  77,  13  &  0 
under  law  of  Texas,  was  the  same,  an 
for  public  land  did  not  prevent  the 
claims  against  the  holder;  Turner  v.  S 
1191,  14  8.  Ct  195,  holding  that  a  pnrcl 
of  an  outstanding  title  or  incumbrance 
for  the  benefit  of  all,  and  a  bill  wlU  i 
trust;  In  re  Emblen,  161  U.  S.  57,  40  L 
mandamus  to  ceYiew  acts  of  secretary  o 
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contest  as  to  pre-emption  after  Issne  of  patent,  boldingr  a  bm  In 
eqntty  was  the  only  method  to  attach  the  patent;  GOdersleeTe  t. 
New  Mexico  M.  Co.,  161  U.  S.  581,  40  L.  815,  16  S.  Ct.  666,  holding: 
that  equity  would  not  Interfere  with  a  confirmation  by  Congress 
or  conclusion  of  the  land  department,  at  the  Instance  of  one  who 
had  been  guilty  of  great  laches  In  not  asserting  his  claim  before 
the  confirmation  or  grant;  Leltensdorfer  ▼.  Campbell,  5  DllL  426. 
F.  0.  8,225,  holding  court  will  not  restrain  the  Issue  of  a  patent 
the  complainant  must  wait  for  relief  until  the  executive  depart- 
ment has  exhausted  Its  power  and  Its  right  to  act,  then  the  court 
will  correct  the  result  of  such  action  when  it  Invades  private  rights; 
Southern  Pac.  R.  Co.  v.  Dull.  10  Sawy.  521,  22  Fed.  500,  sustaining 
ft  bill  against  a  patentee  decreeing  a  trust  In  favor  of  plaintiff,  the 
patent  having  been  issued  under  mistake  of  law;  American  Mort- 
gage Go.  V.  Hopper,  56  Fed.  70,  affirmed  in  64  Fed.  555,  29  U.  S. 
App.  12,  holding  that  the  land  office  has  power  to  cancel  a  cer- 
tificate of  payment  Issued  on  a  fraudulent  pre-emption  entry;  Scott 
V.  Lockey  Inv.  Co.,  60  Fed.  85,  holding  the  decision  of  the  land 
department  that  an  entryman  under  additional  soldier's  homestead 
scrip  bore  the  necessary  character,  was  conclusive;  Began  v.  Bdin- 
burgh,  etc..  Mortgage  Co.,  63  Fed.  195,  27  U.  S.  App.  346,  holding  it 
was  the  province  and  duty  of  the  court  to  determine  the  legal  ques- 
tion whether  an  entry  of  a  pre-emption  claim  and  payment  made 
before  declaration  of  Intention  to  become  a  citizen,  was  void,  and 
that  his  rights  could  not  be  forfeited  by  the  land  office  commis- 
sioner; United  States  v.  Winona,  etc.,  B.  Co.,  67  Fed.  959,  82  U.  S. 
App.  272,  holding  that  a  court  of  equity  may,  in  a  direct  proceed- 
ing for  that  purpose,  set  aside  a  patent  or  certificate  or  declare  the 
legal  title  under  it  to  be  held  In  trust  for  one  having  a  better  right 
where  the  action  of  the  land  department  has  resulted  from  fraud 
or  mistake  of  fact  or  law;  DiUer  v.  Hawley,  81  Fed.  668,  48  U.  B. 
App.  468,  460,  holding  the  land  department  had  Jurisdiction  to 
(*ancel  an  entry  obtained  through  fraud;  Sloan  v.  United  Statm,  86 
Fed.  194,  holding  courts  will  not  take  cognizance  of  a  controversy 
of  title  to  land  so  long  as  the  title  remains  in  the  United  States* 
but  only  after  title  has  vested  in  a  private  party. 

Citing  cases  in  the  State  courts  are:  Thompson  v.  Ferry,  —  Aite. 
r— ,  56  Pac.  743,  holding  bill  would  lie  to  declare  a  trust  of  land  btld 
by  a  patentee  for  benefit  of  co-tenants;  Coleman  v.  HIU,  44  Ark. 
455,  holding  that  negligence  on  the  part  of  the  land  agent  In  per- 
mitting ft  second  entry  on  swamp  land  on  which  a  patent  Issned 
would  defeat  the  prior  right  of  an  entryman  to  whom  a  certificate 
had  been  issued;  Bird  v.  Wilcox,  45  CaL  689,  holding  that  a  pat- 
entee who  obtains  a  patent  by  fraud  over  one  who  has  taken  the 
preliminary  steps  to  enter  It  as  a  homestead,  holds  the  title  In  tmsl 
for  the  homestead  claimant;  Aurrecoechea  v.  Sinclair,  00  OaL  64B, 
holding  claimant  of  equitable  relief  from  a  patentee  must  show 
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not  only  equitable  right,  bnt  must  ofFer  to  do  equity;  Plnmmer  t. 
Brown,  70  Gal.  546,  12  Pac.  465,  holding  that  on  land  contest  if 
successful  claimant  acquires  legal  title  affected  with  any  fraud 
or  trust,  he  will  be  regarded  In  equity  as  trustee  of  true  owner; 
Buckley  ▼.  Howe,  86  Gal.  600,  25  Pac.  138,  holding  that  a  bill  in 
equity  to  have  a  trust  decreed  of  land  by  the  patentee  was  a  proper 
mode  of  attacking  a  patent;  Mayor  of  Aspen  ▼.  Aspen  T.  &  L. 
Go.,  10  Golo.  201,  15  Pac,  799,  holding  that  a  patent  for  a  town  site 
must  be  construed  according  to  the  acts  of  Gongress  authorizing 
Its  issue,  and  when  the  trust  was  vested  in  the  county  judge,  his 
successors  and  assigns,  the  intent  of  the  grant  would  be  enforced 
in  equity;  Bassick  Min.  Go.  ▼.  Davis,  11  Golo.  134,  17  Pac.  296. 
holding   that   when,   through   fraud,   mistake   or   any   recognized 
ground  for  equitable  interference,  the  legal  title  of  any  portion  of 
the  public  domain  has  been  obtained  by  one  when  another  was 
better  entitled,  equity  will  treat  the  holding  as  a  trust  and  com- 
pel conveyance  to  the  equitable  owner;  Lee  v.  Justice  Min.  Go.,  2 
Golo.  App.  124,  29  Pac.  1024,  sustaining  a  bill  to  declare  a  patentee 
a  trustee  for  the  equitable  owner  on  proof  that  the  patent  had 
been  issued  on  an  invalid  location;   Forbes  v.   Driscoll,  4   Dak. 
852,  358,  854,  81  N.  W.  641,  642,  holding,  that  while  a  contest  is 
pending  in  the  land  office  between  pre-emptors,  the  courts  cannot 
interfere  to  determine  priority  of  rights;  Vantongeren  v.  Heffer- 
nan,  5  Dak.  204,  209,  88  N.  W.  64,  66,  holding  that  courts  have  no 
Jurisdiction  to  pass  on  conflicting  claims  prior  to  the  issue  of  the 
patent;  Bisson  v.  Gurry,  35  Iowa,  78,  holding  that  in  an  action  for 
possession  by  a  patentee,  it  was  competent  to  show  fraud  in  ob- 
taining the  patent  and  declaring  the  rightful  title  to  be  in  the  de- 
fendant; Brown  v.  Johnson,  14  Kan.  879,  holding  that  in  an  action 
to  establish  a  trust  of  land  held  by  a  patentee,  it  was  error  to 
withdraw  the  case  from  the  jury,  as  the  matter  of  right  was  open 
to  judicial  inquiry;  Kansas  Pac.  R.  Go.  v.  Missouri,  K.  &  T.  R.  Go., 
15  Kan.  25,  holding,  in  a  controversy  between  railway  companies 
each    claiming   under   a   grant   from    Gongress,    where  the   facts 
were  undisputed,  the  courts  were  free  to  apply  the  law  to  the 
facts  and  make  a  final  disposition  adjudging  title;  Janes  v.  Wil- 
kinson, 2  Kan.  App.  368,  42  Pac.  738,  affirming  rule,  but  holding 
that  by  no  proceeding  can  a  mere  voidable  title  be  set  aside  on 
behalf  of  one  who  does  not  show  in  himself  a  superior  equitable 
or  legal  title;  Boyce  v.  Danz.  29  Mich.  151,  affirming  rule,  and 
holding  right  not  barred  by  laches;  Winona,  etc,   R.   Go.   v.  St 
Paul,  etc.,  R.  Go.,  26  Minn.  182,  2  N.  W.  491,  decreeing  transfer  of 
legal  title  and  an  account  of  proceeds  of  portions  sold  of  lands  con- 
veyed to  a  company  by  governor  of  State,  which  in  equity  be- 
longed to  another  company,  holding  it  was  immaterial  whether  the 
error  arose  through  fraud,  ignorance,  mistake  of  fact  or  misc<»- 
Btructlon  of  law;  Oorbett  v.  Wood,  32  Minn.  510,  21  N.  W.  738,  hold* 
tng  that  after  issue  of  a  patent  a  hostile  claimant  may  come  Into 
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eontt  and  show  fraud  in  Its  procurement,  and  that  In  equity  he  Is 
entitled  to  the  land;  Sensenderfer  ▼.  Kemp,  83  Mo.  088,  holding,  that 
when  the  legal  title  has  passed  ont  of  the  United  States,  It  was 
competent  for  the  courts  to  compel  a  conveyance  to  the  party  who 
had  the  paramount  equity;  Widdlcombe  v.  Chllders,  84  Mo.  396, 
holding  that  location,  entry  and  sale  by  a  proper  description  passed 
the  equitable  title,  and  In  an  action  of  ejectment  by  a  subsequent 
patentee  of  same  land,  the  latter  will  be  compelled  to  convey  the 
legal  title  by  deeds  of  general  warranty;  Boyd  v.  Mammoth  Spring, 
etc.,  Co.,  137  Mo.  494,  38  8.  W.  907,  holding  that  the  beneficial 
owner  who  had  furnished  the  purchase  money  for  land  patented 
in  the  name  of  the  original  locator  whose  entry  was  cancelled  for 
fraud,  was  entitled  to  have  liie  legal  title  of  the  patentee's  heirs 
divested  and  decreed  to  him;  Bmndy  t.  Mayfleld,  16  Mont  211,  3s 
Pac.  1070,  holding  mining  patent,  fraudulently  acquired,  would  be 
tield  In  trust  for  the  true  owners  and  enforced  in  equity;  South 
End  M.  Go.  T.  Tinney,  22  Nev.  31,  00,  35  Pac.  92,  104,  refusing  to 
disturb  mining  patent  for  fraud  under  circumstances;  Grandin  v. 
La  Bar,  3  N.  Dak.  448,  57  N.  W.  241,  holding  that  until  legal  title 
had  passed  out  of  United  States,  interior  department  was  tribunal 
authorized  by  law  to  hear  and  determine  all  questions  pertaining 
to  rights  of  parties;  Parsons  v.  Venzke,  4  N.  Dak.  457,  50  Am.  St 
Bep.  671,  61  N.  W.  1037,  holding,  when  power  of  land  commis- 
sioner to  cancel  an  entry  has  been  exercised  under  a  mistake  as 
to  law,  equity  will  correct  the  error;  Sproat  v.  Durland,  2  Okl.  52, 
85  Pac  888,  holding  homestead  law  did  not  confer  any  inherent 
right  of  settlement  on  land  already  occupied;  Miles  v.  Johnson,  18 
Utah,  435,  56  Pac  300,  holding  that  an  agreement  by  one  of  sev- 
eral settlers  to  take  a  patent  for  the  joint  benefit  and  convey  after 
patent,  is  valid  and  enforceable;  Mc€k>rd  v.  Hill,  —  Wis.  — ,  80 
N.  W.  786,  in  suit  to  dedare  a  trust  complaint  falling  to  show 
United  States  has  conveyed  legal  title  is  defective 

Glted  also  in  dissenting  <q[>lnion  in  Bector  v.  Gibbon,  111  U.  S. 
292,  28  L.  432,  4  8.  Ot  613,  majority  holding  decision  of  commis- 
sloners  under  act  of  1877,  respecting  Hot  Springs  reservation,  was 
not  that  of  a  special  tribunal  and  could  be  reviewed  in  Supreme 
Court;  Butledge  v.  Murphy,  51  OaL  400,  majority  holding  that 
when  land  ofllce  had  correctly  applied  law  to  facts  found  con- 
cerning a  contest  about  right  of  pre-emptloner  to  purchase  land, 
court  would  not  Interfere  to  declare  patentee  a  trustee  for  a  prior 
claimant;  Chapman  v.  Quinn,  56  CaL  282,  284,  285,  287,  295,  ma- 
jority holding  that  one  who  had  been  prevented  by  register  from 
filing  declaratory  statement  and  making  proofs,  was  not  in  position 
to  contest  right  of  patentee;  McHenry  v.  Nygaard,  72  Minn.  13,  74 
N.  W.  1109,  majority  holding  that  court  had  jurisdiction  of  a  con- 
troversy as  to  land  awarded  by  secretary  of  interior  to  home- 
steader, ^ough  BO  patent  had  issued;  Meyendorf  v.  Frohner,  3 
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Interfere  to  prevent  injustice  or  wrong  when  the  land  officers  have 
mleconatmed  the  law*  or  where  fraud  and  misrepresentations  have 
been  practiced;  Johnson  ▼.  Bridal  Veil  Lumber  Co.,  24  Or.  186,  33 
Pac  629,  holding  that  when  a  homestead  entryman  made  his  final 
proof,  and  the  local  officers  approved  it  and  gave  receipt  for  the 
purchase  money,  in  the  absence  of  fraud  their  action  was  con- 
clusiye  on  such  questions  and  as  to  the  character  of  the  land;  Gal- 
liher  v.  Cadwell,  3  Wash.  Ter.  514,  18  Pac.  72,  holding  that  if  an 
application  to  purchase  under  act  of  1880  was  improperly  rejected 
by  the  land  department,  the  applicant  would  be  entitled  to  relief 
in  equity,  unless  other  facts  constituted  a  bar;  Wiseman  ▼.  Bast- 
man,  —  Wash.  — ,  57  Pac  400,  401,  affirming  the  right  of  the  courts 
to  review  decisions  of  the  land  department  on  the  ground  of  mis- 
construction of  law,  but  holding  the  mistake  must  be  dearly  mani* 
fest  and  not  founded  on  a  possible  finding  of  fftcts  different  from 
that  put  on  them  by  the  land  department;  Bmpey  ▼.  Plugert,  64 
Wis.  612,  25  K.  W.  563,  courts  will  not  disturb  adjudication  of  land 
officers  on  homestead  right,  except  in  clear  cases  of  fraud,  mis- 
take, perjury,  or  ylolation  of  law.  Cited  in  dissenting  opinion  in 
United  States  t.  Schurs,  102  U.  S.  407,  26  L.  175,  majority  holding 
mandamus  will  lie  to  compel  delivery  of  patent  after  decision  in 
favor  of  patentee  has  been  made  and  patent  signed  and  recorded; 
Rutledge  V.  Murphy,  51  CaL  809,  majority  holding,  tiiat  if  decision 
of  land  office  correctly  applies  law  to  facts,  courts  will  not  review 
their  findings;  Chapman  v.  Quinn,  56  Cal.  279,  283,  majority  hold- 
ing that  the  court  would  not  interfere  to  allow  relief  to  a  pre- 
emptor  who  made  his  entry  during  a  contest,  but  had  paid  no  pur- 
chase money  nor  made  any  settlement  as  agrainst  the  patentee. 
Oited  In  general  discussion  in  Rutledge  v.  Biurphy,  51  Cal.  391,  as 
not  in  conflict  with  Warren  v.  Van  Brunt,  19  Waa  646,  22  L.  222. 
supra.  See  notes,  12  Am.  Dec  568,  20  Am.  Dec.  275,  and  63  Am. 
Dec  01. 

Distinguished  in  Rector  v.  Gibbon,  2  McCrary,  285,  9  Fed.  17. 
holding  that  the  rule  did  not  apply  to  the  Hot  Springs,  Arkansas, 
commissioners,  where  the  act  provided  that  they  should  "finally 
determine"  questions,  and  that  their  decision  could  not  be  re- 
viewed; Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  427,  9  Fed.  783, 
holding  that  a  mining  locator  cannot  attack  a  patent  issued  on  a 
Mexican  grant  to  a  third  party  for  fraud  in  making  the  location,  the 
United  States  not  being  a  party. 

Public  lands. —  After  surveys  are  made  in  any  given  locality,  so 
chat  tracts  can  be  identified  by  descriptions  used  in  surveys,  they 
are  not  subject  to  sale  by  private  entry  at  land  office  until  there 
has  been  public  auction  at  which  lands  so  surveyed  are  offered  to 
highest  bidder,  p.  88. 

Affirmed  in  Bldred  v.  Sexton,  19  WalL  196,  22  L.  147,  as  the 
established  practice  of  the  land  office  and  a  leading  feature  in 
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the  system  of  land  sales;  Norther^ 
S.  629,  19  S.  Ct  794.  holding  that  - 
of  public  lands,  nnoffered  land  c<^ 
or  in  any  manner  in  adrance  of      " 
was  at  all  times  subject  to  purch 

Public  lands.—  Act  of  1843.  pro 
to  pre-empt  one  tract  of  land  sho 
tion  on  another,  is  limited  to  Ian 
Explained  and  corrected  in  B 
L.    527,    2   S.    Ot    475.    holding, 
▼Ised     statutes,     that    when     p 
of    intention    to    claim    beneil 
one  tract  of  land,  he  shall  not 
declaration  for  another;  Whitney 
15  8.  Gt  800,  arguendo,  that  nei 
by  original  entry  in  a  homestead 
as  against  the  government;  Uni 
Fed.  147,  holding  that  where 
entry,  filing  of  declaration  did 
mens  ▼.  Cyphers,  66  CaL  887,  ho 
of  second  declaration  for  same 
defects  the  first  had  become 
intervened;    dissenting    opinion. 

arguendo. 

Distinguished  in  Chapman  t. 
would  not  decree  transfer  of  ti 
never  filed  a  declaratory  statem 

Public  lands.— Declaration  of 
act  of  1843  to  be  made  within  th 
may  be  made  at  any  time  while  p 
no  other  party  has  made  a  settli 
meanwhile,  p.  90. 

Cited  and  ruling  afilrmed  in 
733,  arguendo,  that  there  might 
tlement  on  same  quarter-section 
but  in  such  case  the  settlement 
possession  of  the  other;  Lau 
589,  sustaining  the  right  to  a  pa 
declaration  subsequent  to  the  ti 
tion  filed  before  the  other  settl 
V.  Taylor,  168  V.  S.  96,  89  L. 
In  filing  had  no  efCect  on  the 
United  States  v.  Yoder,  5  Mc 
a  settler  claiming  in  good  fai 
of  improving  the  land,  cut  d 
files  his  entry;  United  States  v 
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lioldlng  that  no  man  could  get  a  perfect  title  under  the  pre-emptioA 
laws  without  a  settlement  After  settlement  the  declaration  may 
be  filed  even  later  than  three  months  if  no  other  rights  have  inter- 
vened; Hartman  t.  Warren,  76  Ved.  163,  40  U.  S.  App.  245,  holding 
that  in  order  to  charge  the  o^oier  of  land  with  a  trust,  the  claimant 
must  have  an  equitable  title  which  must  have  been  initiated  by 
settlement  upon  or  improvement  of  the  land  before  the  foundation 
of  the  claim  on  which  patent  was  issued;  Pueblo  v.  Budd,  19  Colo. 
590,  36  Pac.  602,  holding  the  provision  of  the  town  site  act,  section 
4,  that  a  failure  to  file  the  required  statement  should  bar  the  remedy 
only,  does  not  woiiE  a  forfeiture  of  a  vested  right  so  long  as  the 
occupant  remains  1b  possession;  Nickals  v.  Winn,  17  Nev.  198,  80 
Pac  486;  holding  that  a  pre-emption  right  could  not  be  acquired 
by  an  intrusion  on  land  bona  fide  occupied  and  improved  by  another 
who  had  allowed  the  statutory  time  to  pass  for  filing  his  declara* 
tion,  pre-emption  must  be  by  settlement  on  unoccupied  land;  James- 
town, etc.,  B.  Co.  V.  Jones,  7  N.  Dak.  628,  76  N.  W.  229,  holding  that 
a  railroad  company  claiming  a  right  of  way  under  statute  of  1S75 
cannot  take  advantage  of  the  failure  of  a  settler  to  proceed  with 
diligence  in  the  filing  of  the  declaratory  statement 

Distinguished  in  Northern  Pac.  R.  Go.  v.  De  Lacey,  174  U.  S.  686, 
19  8.  Gt  796,  holding  that  after  the  declaration  had  been  filed  and 
the  time  for  proving  up  and  making  payment  had  wholly  expired 
the  claim  was  i^o  longer  an  existing  one  so  as  to  prevent  the  transfer 
of  title  to  the  company  under  the  act  of  Congress;  Chicago,  K.  & 
W.  R.  Co.  T.  Abbott,  44  Kan.  178,  24  Pac.  56,  holding  that  in  action 
by  a  landowner  for  wrongful  taking  possession  of  land  for  a  rail- 
way, failure  to  record  the  report  of  condemnation  commissioners 
within  ten  days  did  not  invalidate  the  proceedings  or  prevent  occu- 
pation of  the  land  for  the  road. 

Miscellaneous.— Kimball  v.  Mclntyre,  8  Utah,  81,  1  Pac.  168; 
Pierce  v,  Frace,  2  Wash.  103»  26  Pac.  809,  dissenting  opinion, 
arguendo. 

13  Wall.  91-92,  20  L.  489,  SAMSON  v.  SMILBT. 

Public  lands.— Where  secretary  of  interior,  by  erroneous  con«- 
struction  of  law,  withheld  patent  from  a  pre-emptloner  rightfully- 
entitled,  on  ground  that  he  bad  filed  declaratory  statement  for  an- 
other  tract  equity  will  relieve.  Johnson  v.  Towsley,  18  Wall.  72; 
affirmed  on  all  points,  p.  92. 

Cited  in  Shanklin  v.  McNamara,  87  Cal.  878,  26  Pac.  846,  holding^ 
that  the  decision  in  a  contest  between  a  claimant  and  the  State,  that 
the  lands  were  not  swamp  lands,  would  bind  the  State;  American. 
Dock,  etc.,  Co.  v.  Trustees  of  Public  ^hools,  39  N.  J.  Eq.  419, 
holding  deed  under  great  seal  of  State  to  a  railroad  company  was. 
competent  evidence  of  due  performance  of  the* preliminary  steps;. 
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BlBflon  v.  Curry.  35  Iowa,  79,  holdin^r  « 
of  title,  although  equitable  owner    had 
Winona,  etc.,  K,  Co.  v.  St  Paul,  etc,  I 
491,  decreeing  transfer  of  legal  title 
of  portions  sold,  which  in  equity    bel 
Craig  ▼.  Leltensdorfer.  123  U.  S.  210,  31 
the  decision  of  secretary  of  interior  27i 
the  law  as  to  what  land  was  subject 
opinion  in  Chapman  v.  Quinn,  56  Cal. 
to  pre-emptor  who  made  his  entry  durl 
chase  money  nor  made  any  settlenpient. 
Distinguished  in  United  States  ▼.  Fill 
holding  court  had  no  power  to  adjadk 
I  claim,  as  exclusive  Jurisdiction    had 

tribunaL 

18  WalL  92-104,  20  L.  684,  GIBSON  ▼. 

Limitation  of  actions.— Statutes  of  lli 
the  State  unless  so  expressly  designated, 
is  such  that  it  must  necessarily  be  Ini 
also  necessarily  excluded  from  operatioi 

Citing  cases  which  affirm  and  apply  tJ 
V.  Thompson,  98  U.  8.  488,  26  L.  195,  hoi 
tions  of  Minnesota,  which  in  terms  api 
apply  to  the  United  States,  collecting  ii 
United  States  from  legislative  control;  S 
U.  8.  186,  28  L.  964.  6  8.  Ct  399,  holding 
ment  to  compel  an  earlier  settlement  of  i 
the  naval  department  could  not  be  pleac 
of  property  unlawfully  appropriated  by  i 
V.  Nashville,  etc.,  R,  Co..  118  U.  S.  126 
holding  that  an  action  by  United  States  oi 
and  coupons  purchased  by  the  governmc 
barred  by  State  statute  of  limitations;  U 
U.  8.  266,  82  L.  969,  9  8.  Ct  48d»  holding  th 
to  bring  an  action  to  redeem  its  properl 
the  time  when  by  State  law  such  actio 
Individual;  Redfield  v.  Parks,  132  U.  8.  2A 
holding  adverse  possession  for  statutory  pc 
the  United  States;  United  States  v.  Dallei 
632,  36  L.  671,  11  S.  Ot  998,  holding  tbfl 
stale  claim  cannot  be  set  up  against  the 
M.  Co.  V.  Ferris,  2  Sawy.  179,  F.  0.  14,87] 
remained  in  the  United  States  do  appropi 
made  which  could  be  asserted  as  a  presci 
subsequent  patentee;  Shuffleton  v.  Nelsoo. 


I) 
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holding  that  the  statute  of  llmltatlons  did  not  begin  to  ran  nntn 
the  legal  title  passed  from  the  United  States  by  Tirtne  of  a  settle^ 
ment  under  the  donation  act,  even  though  the  adverse  claimant  had 
held  possession  for  twenty  years  prior  thereto;  United  States  ▼. 
'  Rand,  4  Sawy.  278,  P.  O.  16,116,  holding  that  the  statute  of  limita- 
tions relating  to  marshals*  bonds  (R.  S.,  f  786),  does  not  apply  t« 
actions  by  the  United  States;  United  States  v.  Beebee,  4  McOrary, 
18,  17  Fed.  88,  holding  that  when  the  United  States  voluntarily  be> 
came  a  party  to  a  suit  it  became  bound  like  other  litigants  to  stat> 
utes  of  limitation;  United  States  ▼.  Southern  Ck>lorado,  etc.,  Oo.,  9 
McCrary,  578,  18  Fed.  279,  holding  that  the  government  although 
party  to  a  suit,  was  never  bound  by  the  rule  of  laches  nor  by  stat- 
utes of  limitation,  and  distlngulahing  the  last  case  of  United  States 
V.  Beebee;  United  States  v.  Adams,  54  Fed.  116,  holding  the  United 
States  not  chargeable  with  laches  in  delaying  presentation  of  claim 
against  the  estate  of  a  deceased  marshal  when  suing  the  sureties 
on  the  bond;  United  States  v.  Winona,  etc.,  R.  Co.,  67  Fed.  971,  82 
U.  S.  App.  806,  holding  a  suit  by  the  United  States  to  cancel  a  land 
certificate  on  the  ground  of  error  could  not  be  defended  by  pleading 
laches  in  bringing  suit;  Nichols  v.  Council,  61  Ark.  88,  14  Am.  St 
Rep.  22,  0  S.  W.  806,  holding  that  a  plea  of  adverse  possession  of  a 
soldier's  additional  homestead  before  the  grant  of  a  patent  could 
not  be  sustained;  Gardiner  v.  Miller,  47  Cal.  574,  holding  the  stat- 
utes of  limitations  of  the  several  States  are  not  binding  on  the 
rights  of  the  United  States  and  have  no  application  to  a  title  before 
issue  of  patent;  Jatunn  v.  Smith,  95  Cal.  157,  80  Pac.  201,  holding 
that  a  State  could  not  prescribe  the  time  within  which  the  United 
States  should  assert  its  rights  in  order  to  preserve  them  and  there 
could  be  no  adverse  possession  as  against  the  United  States  under 
State  law;  Catlett  v.  People,  151  111.  23,  87  N.  E.  867,  holding  that 
by  analogy  the  United  States  are  not  affected  by  the  doctrine  of 
estoppel;  Churchill  v.  Seward,  78  Iowa,  474,  43  N.  W.  272,  holding 
that  where  land  was  entered  by  a  wrong  description  and  patent  is- 
sued, and  subsequently  the  patent  was  returned  and  cancelled  and  a 
new  patent  issued,  the  statute  of  limitations  did  not  run  in  favor  of 
one  having  possession  under  a  tax  title  prior  to  the  second  patent; 
Wood  V.Missouri,  K.  &  T.  R.  Co.,  11  Kan.  849,  holding  that  an  action 
to  quiet  title  cannot  be  maintained  so  long  as  the  fee  remains  in  the 
government  no  trespasser  can  ever  obtain  rights  upoi^  government 
land;  McGannon  v.  Straightlege,  82  Kan.  525,  4  Pac  1043,  holding 
that  statute  of  limitations  could  operate  against  an  Indian  title 
until  it  passed  out  of  the  Indian  patentee  by  an  approved  eonvey- 
ance;  Langlois  v.  Crawford,  59  Mo.  468.  as  authorizing  an  instruc- 
tion that  prior  to  patent  the  statute  of  limitations  would  not  apply; 
Mcllhinney  v.  Ficke,  61  Mo.  831,  holding  that  although  the  State 
law  allowed  the  holder  of  an  entry  to  get  possession  by  ejectment 
and  although  the  State  statute  of  limitations,  ran  from  the  date  <tf 
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right  of  entry,  court  must  follow  the  decision  of  principal  ease  and 
hold  that  until  the  legal  title,  passed  ont  of  the  United  States  the 
statute  had  no  eCTect  as  a  bar;  Miller  ▼.  Dunn,  02  Mo.  218^  Smith 
y.  Madison,  67  Mo.  705,  Dnim  ▼.  Biiller,  75  Mb.  272,  and  Bnren  ▼. 
Buren,  79  Mo.  542,  to  same  effect;  Chontean  ▼.  Gibson,  76  Mo.  45, 
as  conclusive  on  the  court,  being  a  further  chapter  in  the  litigation 
of  the  principal  case;  Hammond  v.  Johnston,  93  Mo.  222,  6  8.  W. 
02,  and  Smith  v.  McCorkle,  105  Mo.  142,  16  S.  W.  604,  holding  that 
the  statute  of  limitations  leaves  the  right  of  entry  upon  the  legal 
title  subsequently  acquired  by  the  patent  wholly  unaffected  by  ad- 
verse possession  and  cannot  operate  as  a  transfer  of  the  equitable 
right;  Oummings  v.  Powell,  97  Mo.  587,  10  8.  W.  823,  holding  the 
statute  of  limitations  did  not  begin  to  run  before  the  title  passed 
out  of  the  United  States;  Baird  v.  St.  Louis  Hospital  Assn.,  8  Mo. 
App.  437,  holding  that  a  title  resting  on  a  certificate  of  confirmation 
by  the  Louisiana  land  commissioners,  unaccompanied. by  any  sur- 
vey, would  not  support  a  defense  of  the  statute  of  limitations;  Ham- 
mond V.  CSoleman,  4  Mo.  App.  815,  816»  321,  approving  rule,  but 
holding  it  presupposed  an  ascertained  grantee  and  that  it  could  not 
be  invoked  as  a  preliminary  means  of  ascertaining  who  was  the 
grantee;  Gibson  v.  Chouteau,  7  Mo.  App.  3,  13,  holding  that  the 
Supreme  Court  having  declared  that  the  equities  pleaded  by  de- 
fendant were  a  legitimate  subject  of  inquiry,  such  Judgment  was 
conclusive  on  the  State  court;  Mills  v.  Traver,  36  Neb.  296,  53  N. 
W.  68,  holding  that  adverse  possession  did  not  begin  to  run  against 
a  homesteader  until  issue  of  the  patent  to  him;  H.  &  T.  G.  R.  Co. 
V.  Travis  Co.,  62  Tex.  17,  holding  that  the  rule  applies  only  to  the 
sovereign  power  and  has  no  application  to  municipal  corporations 
deriving  their  powers  from  the  sovereign;  therefore,  statutes  of 
limitations  run  against  counties,  cities,  and  towns;  Brown  v.  Sneed, 
77  Tex.  475,  14  8.  W.  251,  holding  the  State  statute  of  limitaUons 
of  four  years  in  a  suit  on  an  official  bond  did  not  apply  to  the  State. 
Distinguished  in  Four  Hundred  and  Twenty  Min.  Co.  v.  Bullion 
Min.  Co.,  3  Sawy.  658,  F.  C.  4,989,  holding  that  the  State  statute 
of  limitations  relating  to  mining  claims  was  part  of  the  local  law 
by  which  the  rights  of  parties  were  to  be  ascei*tained  as  to  thfy 
purchase  of  a  lode  from  the  United  States;  The  St.  Louis,  etc.,  R. 
Co.  V.  McGee,  75  Mo.  525,  holding  that  as  the  act  of  Congress  of 
February  9,  1853,  granting  lands  to  the  States  of  Arkansas  and 
Missouri  for  railroad  purposes,  passed  the  whole  title,  both  legal 
and  equitable,  the  statute  of  limitations  ran  against  the  State  and 
railroad  company  from  the  time  the  claimant  by  adverse  posses- 
sion entered  into  possession;  Wilson  v.  Beck  with,  140  Mo.  384,  41 
8.  W.  991,  same  point  and  effect,  and  holding  that  the  lands  passed 
at  once  to  the  State  unimpressed  with  any  trust  or  lien  in  favor 
of  the  United  States;  Steele  v.  Boley,  6  Utah,  811,  812,  22  Pac.  312, 
holding  where  nothing  remained  to  be  done  except  delivery  of 
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fttUaM  t»  pre  emptor,  statute  will  nm  ai  against  him  la  fayor  of 
ana  ki  adrerae  possession. 

TttUie  lands.— Ciongress  has  the  absolute  right  to  pnaeribe  the 
times,  conditions  and  mode  of  transferring  public  land  and  to  desig- 
nate the  person  to  whcMn  the  transfer  shall  be  made.  No  State 
legislation  cab  interfere  with  this  right  or  embarrass  its  exer- 
cise, p.  90. 

Cited  and  principle  applied  In  Van  Brocklln  t.  State,  117  U.  8. 167, 
168,  29  L.  850,  861,  6  S.  Ot.  679,  holding  that  the  lands  of  the  United 
States  acquired  by  purchase  for  delinquent  taxes  and  afterwards 
sold  are  exempt  from  taxation  by  State  while  remaining  the  prop- 
erty of  the  United  States;  Sorrels  v.  Self,  43  Ark.  453,  holding  that 
a  homestead  under  United  States  .patent  is  not  subject  to  debts 
contracted  before  issue;  Lewton  ▼.  Hower,  18  FbL  880,  holding 
that  revised  statutes,  section  2296,  prohibiting  seizure  and  sale  of 
public  land  before  issue  of  patent  is  constitutional,  land  acquired 
under  the  homestead  law  is  granted  for  the  benefit  of  the  grantee 
not  for  that  of  antecedent  creditors;  Russell  ▼.  Lowth,  21  Minn. 
170,  18  Am.  Rep.  392,  holding  that  the  provision  in  the  act  enabling 
Minnesota  to  form  a  Ck>nstitution,  and  in  the  Oonstitution  was  an 
express  constitutional  inhibition  of  the  power  of  the  State  legis- 
lature to  pass  any  law  subjecting  land  patented  under  homestead 
law  to  levy  and  sale  for  antecedent  debts;  Langlois  ▼.  Crawford, 
59  Mo.  472,  holding  that  the  act  of  Congress  of  April  29,  1816. 
passed  the  title,  both  legal  and  equitable,  to  the  persons  confirmed 
by  the  act;  State  v.  Central  Pac.  R.  Co.,  21  Nev.  254,  30  Pac.  aS7. 
afilrming  power  of  Congress  to  provide  by  the  statute  of  July  10. 
1886^  for  the  liability  of  lands  granted  to  State  for  railroad  purposes, 
over  which  the  United  States  still  had  a  lien,  to  taxation;  Chavez  v. 
de  Sanchez,  7  N.  Mex.  89, 32  Pac.  146,  holding  that  one  wrongfully  in 
possession  of  land  claimed  under  a  homestead  patent  was  not  en- 
titled under  State  law  to  compensation  for  improvements  made  by 
him;  Duncan  ▼.  Newcomer,  9  S.  Dak.  378,  69  N.  W.  581,  holding 
that  public  land  can  be  taxed  only  when  a  patent  has  issued  or 
when  the  private  proprietor  has  acquired  a  perfect  equity;  Wise- 
man T.  Eastman,  —  Wash.  — ,  57  Pac  401,  holding  power  of  com- 
pelling attendance  of  witnesses  not  having  been  granted  to  land 
department  by  Congress  it  must  be  held  not  to  exist;  Gile  v.  Hal- 
lock,  33  Wis.  528,  sustaining  constitutionality  of  section  4  of  act 
of  Congress,  12  Stat  75,  exempting  homestead  from  debts  con- 
tracted prior  to  issue  of  patent 

Distinguished  in  Kingman  t.  Holthaus,  60  Fed.  310,  holding  after 
title  has  passed  from  government,  parties  claiming  under  same 
grantee  may  make  contracts  between  themselves  respecting  the 
property  enforceable  in  the  courts  against  each  other. 

Public  lands.— State  legislation  cannot  defeat  or  impair  rights 
esDferred  by  United  States  patent  in  advance  of  its  issue,  p.  100. 
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be  iDToked  to  put  In  operation  the  forfeiture  clause  of  a  policy 
which  passed  Into  the  hands  of  a  receiver  appointed  by  creditors, 
proceedings  for  the  appointment  being  commenced  before  the  loss 
occurred;  Evans  ▼.  Durango,  etc.,  Co.,  80  Fed.  439»  49  U.  S.  App. 
332,  holding  the  doctrine  would  not  be  applied  where  it  appeared 
the  rights  of  the  patentee,  acquired  by  the  original  entry,  had  been 
lost  by  lack  of  diligence  and  other  rights  had  Intervened;  Shay  t. 
McNamara,  54  Oal.  175,  holding  that  the  doctrine  of  relation  could 
not  be  resorted  to  to  transfer  a  title  derived  under  a  sheriffs  deed 
to  the  date  of  the  foreclosure  sale  so  as  to  let  in  the  lien  of  a  sub- 
sequent judgment;  Hawkins  v.  Harlan,  68  Oal.  288»  9  Pae.  109, 
holding  that  the  rule  that  by  relation  an  after-acquired  title  1^  a 
mortgagor  Inured  to  the  benefit  of  the  mortgagee  would  not  be  given 
effect  to  when  it  would  work  manifest  injustice*  as  to  give  a  mort- 
gagee preference  over  a  vendor's  11^  for  unpaid  purchase  money; 
Grant  v.  Iowa,  etc.,  Land  Co.,  54  Iowa,  877,  7  N.  W.  116,  holding 
that  as  lands  In  a  floating  grant  to  a  railroad  not  earned  and  identi- 
fied the  title  would  not  be  held  to  rebate  back  wheni  Identifled  to 
the  grant  if  rights  were  defeated  or  llabllitief  created  thereby; 
Reynolds  t.  County,  65  Iowa,  98,  7  N.  W.  469,  refusing  to  apply 
the  doctrine  in  order  to  subject  land  to  taxation  at  a  time  when 
the  predecessor  held  neither  title  nor  equity;  Ohurcliill  t.  So^^irards, 
78  Iowa,  474,  48  N.  W.  272,  refusing  to,  apply  rule  so  as  to  let  in 
an  adverse  possession;  Durham  v.  Hussman,  88  Iowa,  86,  65  N.  W. 
14,  holding  that  until  payment  for  public  land  was  made  no  equi- 
table title  passed  from  the  United  States  so  as  to  render  the  land 
subject  to  taxation  and  validate  by  relation  a  sale  for  delinquent 
taxes  prior  to  patent;  Callahan  v.  Davis,  90  Mo.  88,  2  8.  W.  217, 
holding  that  the  patent  when  Issued  Inured  by  relation  to  the  trans- 
feree of  the  equitable  title;  Bills  v.  Pomeroy,  etc,  Co.,  1  Wash.  576, 
21  Pac.  29,  holding  the  doctrine  of  relation  could  not  be  invoked 
to  divest  the  vested  right  of  appropriation  of  a  water-course  on 
public  lands,  where  the  final  proof  of  the  patentee  was  not  made 
until  after  the  appropriation  had  matured;  nor,  Kromer  v.  Friday, 
10  Wash.  642,  39  Pac.  234,  32  L.  B.  A.  692,  and  n.,  to  defeat  the 
claims  of  a  widow  where  final  proof  was  made  before  the  nuir- 
riage  ceremony  was  performed  but  patent  Issued  thereafter;  Whit- 
ney V.  Morrow,  84  Wis.  648,  holding  the  doctrine  of  relation  had 
no  application  to  an  action  of  waste  where  there  was  no  privity  of 
estate  between  the  parties  when  the  alleged  waste  was  committed; 
Stahl  V.  Lynn,  86  Wis.  76,  56  N.  W.  189,  holding  that  a  deed  wUl 
not  relate  back  to  the  contract  for  sale  so  as  to  prevent  the  vendor 
from  maintaining  an  action  against  a  trespasser  for  removing  tlm- 
ber  from  the  land  after  the  contract,  but  before  completion  of  the 
sale  by  payment  and  delivery  of  the  deed;  dissenting  <H;>lnlon  in 
Baldwin  v.  Letson,  6  Kan.  App.  21,  49  Pac.  623,  majority  holding 
Indians'  deed  prior  to  confirmation  of  their  title  passed  nothing; 
dissenting  opinion  in  United  States  t.  Loughrey,  172  U.  S.  225,  19 
8.  Ct.  160.  arguendo. 
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III  Federal  courts,  action  can  only  be  sustained  hj 
plaintiff  haTliif  legal  title;  and  patent,  when  regular  on  its  fftce,  Is 
c^mduslTe  erldeiioe  of  that  title.  The  same  rule  also  applies  In 
(State  conrtSi  p.  102. 

.dtod  and  mllng  affirmed  in  E^rcher  t.  Murray,  60  Fed.  52,  28 
U.  8.  App.  214,  affirming  S.  C,  54  Fed.  626,  holding  that  in  Federal 
coort  an  action  of  trstqpass  to  try  title  could  only  be  sustained  upon 
the  possession  by  the  plaintiff  of  the  legal  title;  Montgomery  ▼. 
Donnelly,  57  OaL  69,  holding  that  If  a  plaintiff  In  ejectment  proved 
title  In  himself  under  a  United  States  patent,  it  would  override 
an  attempted  proof  that  defendant  had  complied  with  the  home- 
stead laws;  McKlnney  v.  Bode,  33  Minn.  453,  23  N.  W.  853,  hold- 
ing that  the  patent,  regular  on  its  face,  was  conclusive  evidence  of 
the  legal  title;  Knapp  v.  Thomas,  39  Ohio  St  387,  48  Am.  Bep.  467, 
holding  that  a  pardon  granted  by  the  governor  of  the  State  could 
not  be  Impeached  under  State  laws  for  fraud,  except  by  a  direct 
proceeding  for  that  purpose;  Brldenbaugh  v.  King,  42  Ohio  St  412, 
holding  that  a  deed  of  State  land  under  the  hand  of  the  governor 
of  the  State  passed  the  legal  title  as  against  all  the  world.  Note, 
this  case  dtes  the  principal  case  correctly  as  to  volume  and  page, 
bnt  nnder  the  name  of  Shepley  v.  Ck>wan,  reported  in  91  U.  S.  330, 
28  L.  424.  which  practically  deals  with  the  same  point  that  a  patent 
cannot  be  attacked  collaterally. 

Pablle  lands. —  Patent  passes  government's  title  and  Is  govern- 
ment oonveyance.  Where  other  parties  possess  equities  superior 
to  those  of  patentee,  equity  will  enforce  such  equities  by  compelling 
transfer  of  legal  tltle^  enjoining  ite  enforcement,  or  cancelling  pat- 
ent, p.  102. 

Cited  and  allied  In  Baldwin  v.  Stark,  107  U.  8.  466,  27  L.  527, 
2  S.  Ot  474,  holding  that  where  In  the  land  department  fraud  or 
Imposition  has  been  practiced  on  the  party  Interested  or  on  the 
officers,  or  where  these  have  clearly  mistaken  the  law,  courts  of 
equity  may  give  relief;  St  Paul,  etc.,  B.  Go.  v.  Winona,  etc.,  R  Co., 
112  U.  S.  788,  28  L.  877,  5  S.  Ot  341,  holding  that  an  erroneous  de- 
cision of  the  secretary  of  the  Interior  could  not  deprive  the  defend-  • 
ant  railroad  of  righte  which  became  vested  by  its  selection  of  lands 
which  he  had  certified  to  another  railroad;  Stimson  Land  Co.  v. 
Bawson,  62  Fed.  430,  holding  that  until  the  execution  and  record- 
ing of  a  patent,  the  power  of  the  land  department  to  control  pro- 
ceedings to  acquire  a  title  to  public  land  continues;  Treadway  v. 
Wilder,  12  Nev.  114,  holding  that  after  proof  and  payment  the  pre- 
emptsr  has  such  an  equity  that  even  the  government  cannot  de- 
prive him  of  the  land. 

BJeetmsnt.— When  question  Is  whether  plaintiff  or  defendant 
has  superior  title  from  the  United  Stetss,  patent  must  iHrevail,  p 
lOOL 
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Qted  in  Chaves  ▼.  de  Sanches»  7  N.  Hex.  88,  82  Pac.  146,  holding 
that  collateral  evidence  to  attack  a  patent  In  an  action  of  eject- 
ment conld  not  be  admitted. 

Distingnished  in  Dolph  ▼.  Barney,  5  Or.  203,  lands  taken  under 
the  donation  act  vest  by  virtue  of  the  act  and  make  a  title  su- 
perior to  a  subsequent  patent 

Ejectment. —  When  an  equitable  defense  is  set  up,  under  a  State 
law,  to  action  of  ejectment,  answer  or  plea  should  contain  all  es- 
sential averments  of  a  bill  in  equity,  p.  108. 

Oited  and  principle  applied  in  McNee  v.  Donahue,  142  U.  8.  589, 
80  L.  1124,  12  S.  Ot  212,  holding  that  where,  as  under  law  of  Cali- 
fornia, an  equitable  and  legal  defense  were  allowed  In  an  action 
for  possession  of  land,  the  answer  must  contain  the  allegations  of 
a  bill  in  equity,  and  the  equitable  defense  should,  as  a  general 
rule,  be  disposed  of  before  the  legal  remedy  is  considered;  Davis 
V.  Holbrook,  26  Colo.  496,  496,  66  Pac.  781,  holding  that  in  an  ac- 
tion to  recover  possession  of  land,  the  answer  alleging  an  equitable 
defense  and  proof  in  support,  must  be  as  full  as  if  specific  perform- 
ance were  sought  as  an  afl^mative  relief;  Rivers  v.  Rivers,  88  Fla. 
70,  20  So.  809,  striking  out  an  equitable  plea  where  the  indeflnlte- 
ness  and  uncertainty  of  its  allegations  made  It  impossible  to  tell 
whether  the  facts  sought  to  be  set  up  by  it  would  constitute  a 
legal  or  an  equitable  defense;  Merrill  v.  Dearing,  47  Minn.  140,  49 
N.  W.  694,  holding  that  legislation  had  not  dispensed  with  the 
necessity  of  pleading  the  facts  necessary  to  establish  an  equitable 
right;  Kahn  v.  Old  Telegraph  M.  Co.,  2  Utah,  196^  the  issue  made 
is  triable  by  court  without  a  jury. 

Distinguished  in  Kansas  Pac.  R.  Co.  v.  McBratney,  12  Kan.  12. 
holding  that  under  code,  section  747,  In  an  action  for  recovery  of 
real  estate,  it  was  not  necessary  for  an  equitable  owner  to  state 
how  his  title  was  derived. 

Adverse  possession. —  Neither  In  Federal  nor  State  courts  can 
mere  occupation  of  premises  for  statutory  period  constitute  a  suffi- 
cient equity  to  control  legal  title  subsequently  conveyed  by  pat- 
ent of  United  States,  pp.  106,  104. 

Cited  and  principle  applied  in  Morrow  v.  Whitney,  95  U.  S.  557, 
24  Jj.  458,  occupation  of  public  lands  can  never  be  adverse  to  gov- 
ernment so  as  to  defeat  or  affect  in  any  way  title  subsequently 
conferred  by  its  grant  or  patent;  Redfleld  v.  Parks,  132  U.  S.  249. 
88  L.  831,  10  S.  Ct.  86,  so  long  as  title  remained  in  United  States, 
statute  of  limitations  could  not  operate;  Turner  v.  Hall,  60  Mo.  275, 
as  to  necessity  of  considering  actual  occupancy  In  ascertaining 
character  of  an  adverse  possession;  Altschul  v.  O'Neill,  —  Or.  — , 
68  Pac  100,  101,  occupant  of  public  lands  for  ten  years  has  no  title 
as  against  government  patentee. 
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Shipping. —  By  maritime  law,  owner's  liability  for  torts  of  mas- 
ter and  seamen,  whether  by  collisions  or  otherwise.  Is  co-extenslye 
with  his  interest  In  vessel  and  freight,  and  ceased  by  bis  aban- 
donment of  these  to  parties  sustaining  loss,  pp.  117,  119. 

Approved  in  Butler  v.  Boston  S.  S.  Co.,  130  U.  S.  552,  82  L.  1023, 
9  S.  Ct  617,  holding  that  the  law  of  limited  liability  applied  to  cases 
of  personal  injury  and  death  as  well  as  to  cases  of  loss  for  injury 
to  property;  Thomassen  v.  Whltwell,  9  Ben.  409,  410,  F.  0.  13,929, 
holding  that  a  collision  on  the  high  seas  was  governed  by  the  gen- 
eral maritime  law;  Be  Long  Island,  etc.,  Transportation  Co.,  5  ^ed. 
610,  611,  holding  the  rule  of  the  statute  was  same  as  that  of  the 
general  maritime  law;  The  Brantford  City,  29  Fed.  885,  holding 
that  the  law  of  the  flag  did  not  cover  loss  of  cargo  by  negligence  of 
ship  in  American  courts,  where  the  general  maritUhe  law  was  the 
guide;  dissenting  opinion  in  The  Great  Western,  118  U.  S.  528,  530, 
30  L.  149,  6  8.  Ct  1165,  1166,  majority  holding  termination  of 
voyage  was  time  at  which  value  of  offending  vessel  was  to  be 
taken. 

Shipping. —  Act  of  1851  exempts  shipowners  from  loss  or  dam- 
age by  fire  to  cargo,  unless  caused  by  their  own  neglect,  and  under 
section  8,  In  three  classes  of  damage  or  wrongdoing  happening 
without  their  privity  and  by  fault  or  neglect  of  master  or  other 
persons  on  board,  pp.  120,  121. 

Affirmed  in  The  Strathdon,  89  Fed.  878,  holding  shipowners  not 
to  blame  for  a  fire  loss  not  caused  by  their  fault  or  neglect;  Elnowl- 
ton  V.  Providence,  etc.,  S.  8.  Co.,  53  N.  Y.  83,  holding  act  could  not 
be  applied  to  loss  from  fire  arising  through  design  or  neglect  of 
owner. 

Shipping  — Colllaion.— Under  act  of  1851  owner's  liability  is  lim- 
ited to  value  of  his  interest  in  vessel  and  freight;  the  limitation 
embraces  not  only  loss  or  damage  to  goods  on  board,  but  any  loss 
or  damage  by  collision  to  other  vessels  and  their  cargoes,  pp.  120, 121. 

Cited  and  ruling  applied  in  Butler  v.  Boston  S.  S.  Co.,  180  U.  B. 
550,  82  L.  1024,  9  S.  Ct  618,  holding  that  the  principal  case  had 
disposed  of  the  contention  that  revised  statutes,  section  4283.  did 
/not  apply  to  collisions;  The  Witch  Queen,  8  Sawy.  204,  F.  C.  17.916, 
hold'ng  a  materialman's  lien  covered  articles  on  board  not  required 
for  navigation,  but  for  purposes  of  the  voyage;  In  re  Petition  of 
Norwich,  etc..  Transportation  Co.,  17  Blatchf.  220,  F.  C.  10,362, 
holding  the  act  adopted  the  rule  of  general  maritime  law;  In  re 
Long  Island,  etc..  Transportation  Co.,  5  Fed.  618,  holding  act  cov- 
ered a  case  of  damage  on  the  waters  of  Long  Island  sound;  Golsey 
V.  Fort,  44  Fed.  366,  holding  that  a  decree  limiting  liability  does 
not  affect  contracts  for  which  owner  is  personally  liable;  Simp- 
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son  T.  Story,  146  Mass.  499,  1  Am.  St  Rep.  481.  14  N.  E.  642.  holding 
the  aet  did  not  apply  to  fishing  vessels;  Baird  t.  Daly,  57  N.  Y.  250, 
15  Am.  Rep.  498.  holding  the  act  did  not  oust  State  court  of  Juris- 
diction of  case  of  damage  to  stock  in  transportation  across  river 
through  negligence  of  tug.    See  note,  45  Am.  Dec.  57. 

Shipping.— Lfiens  for  reparation  of  wrong  done  are  superior  to 
any  prior  liens  for  money  borrowed,  wages,  pilotage,  etc.,  but  stand 
on  an  equality  with  each  other  if  they  arise  from  the  same  cause, 
p.  122. 

Cited  and  principle  applied  in  The  John  G.  Steyens.  170  IT.  S.  12~, 
42  L.  974,  18  S.  Ct  549,  holding  that  a  suit  by  the  owner  of  a  tow 
against  her  tug  for  an  injury  to  the  tow  by  negligence  is  a  suit 
ex  delicto  and  not  ex  contractu  and  that  the  lien  for  such  damages 
must  be  preferred  to  a  previous  lien  for  supplies;  The  Maria  and 
Elizabeth,  12  Fed.  681,  holding  a  decree  for  damages  in  case  of 
collision  overrides  all  prior  liens,  even  for  seamen's  wages;  The  M. 
Vandercook,  24  Fed.  478,  ordering  payment  of  damages  to  another 
vessel  and  cargo  before  claim  for  repairs  and  supplies  to  vessel  in 
fault;  The  John  G.  Stevens,  40  Fed.  386»  holding  that  the  lien  for 
damages  occasioned  by  negligent  towage  must  be  preferred  to  pre- 
vious Uens  for  supplies  (see  S.  C,  170  U.  S.  125,  42  L.  974,  18  S.  Ct. 
549,  affirming  this  ruling);  The  Daisy  Day,  40  Fed.  540,  holding  a 
claim  for  damages  for  negligent  towage  will  have  priority  over 
those  for  supplies  and  repairs;  The  A.  Heaton,  48  Fed.  505»  holding 
lien  for  seamen's  wages  preferred  to  all  claims  except  for  salvage 
or  for  damages  by  collision  owing  to  the  fault  of  their  ship;  The 
F.  H.  Stanwood,  49  Fed.  579,  580,  581,  9  U.  S.  App.  15,  where  fund 
was  insufficient  to  pay  both  collision  damages,  the  latter  preferred 
and  seamen  left  to  their  personal  remedy  against  owner;  The 
Anaces,  98  Fed.  242.  holding  that  there  is  a  maritime  lien  for  p'T- 
sonal  injuries  resulting  from  negligence  of  chip's  officers;  The  E^;- 
canaba,  96  Fed.  252,  claim  for  tortious  conversion  by  master  is 
superior  to  prior  lien  for  supplies;  The  Leonard  Richards,  41  Fed. 
820,  holding  *'  real  value  of  a  vessel,*'  under  the  act,  must  be  taken 
without  regard  to  liens  upon  her  at  end  of  her  voyage;  obiter  in 
The  John  G.  Stevens,  170  U.  S.  119,  42  L.  972,  18  S.  Ct  547,  as  to 
priority  of  liens  for  seamen's  wages. 

Distinguished  in  The  Samuel  I.  Christian.  16  Fed.  797,  holding 
wages  of  seamen  on  a  tug  entitled  to  priority  over  a  claim  by  a 
tow  for  damages  through  tugs  negligence;  The  Daisy  Day,  40  Fed. 
539,  holding  claims  for  seamen's  wages  are  preferred  to  claims  for 
negligence  in  towage,  provided  the  claimant  was  free  from  fault. 
Qualified  in  The  Young  America,  80  Fed.  794,  holding  liens  ex  de- 
licto inferior  to  those  ex  contractu,  and  liens  for  supplies  to  a  tug 
furnished  before  accident  were  superior  to  Ilea  for  damages  bjr 
stranding  tow. 
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CoUision.^  In  case  of  collision,  Uen  for  loss  of  ship  and  cargo  Is 
on  an  equality  with  lien  for  loss  of  cargo  on  Tessel  In  fault,  p.  122. 

Shipping.— In  proceeding  to  pro-rate  and  apportion  damages 
against  ship  on  which  limitation  of  liability  is  claimed,  court  must 
have  possession  of  proceeds  or  value  of  ship  and  freight  If  the 
Yossel  were  libelled  and  either  sold  or  appraised  and  her  value 
deposited  In  court  this  sum,  together  with  amount  of  freight  (when 
proper  to  be  added),  would  constitute  the  ^'res"  or  fund  for  dis- 
tribution, p.  124. 

Followed  in  The  Benefactor,  103  U.  8.  246,  26  L.  854,  holding  that 
American  law  limited  the  liability  to  the  value  of  the  ship  and 
freight  after  the  injury  had  occurred. 

Criticised  in  The  City  of  Norwich,  6  Ben.  832,  F.  C.  2,762,  holding 
that  possession  of  the  ship  or  proceeds  not  necessary  to  give  coort 
Jurisdiction. 

Shipping.—  Shipowner  desiring  limitation  of  liability  must  admit 
claims  for  damage  which  he  sets  up  against  Ubellants  or  ask  the 
court  to  have  them  adjudicated  and  institute  the  necessary  pr«>- 
ceedings  to  ascertain  co-existing  claims,  p.  124. 

Cited  and  applied  in  Oregon  B.  &  N.  Co.  v.  Balfour,  90  Fed.  29B, 
61  U.  8.  App.  156,  holding  where  two  vessels  of  shipowner  weire 
in  fault  both  must  be  surrendered  and  court  may  compel  surrender. 

Admiralty.— District  Courts  as  courts  of  admiralty  and  maxi- 
time  jurisdiction  have  jurisdiction,  under  act  of  1851  limiting  ship- 
owner's liability,  to  apportion  sum  for  which  owner  or  owners 
of  ship    may  be  liable  amongst  parties  entitled,  p.  124. 

Cited,  affirmed  and  applied  in  Providence,  etc.,  Co.  v.  Hill  Mfg. 
Co.,  109  U.  S.  598,  599,  27  L.  1045,  1046,  3  S.  Ct  392,  393,  holding 
the  District  Court  where  the  remains  of  the  vessel  libelled  were 
situate,  was  the  proper  court  to  take  cognizance  of  proceedings 
for  Umitation  of  liability;  Ex  parte  Phoenix  Ins.  Co.,  118  U.  S.  624, 
30  L.  280,  7  S.  Ct  31,  holding  that  the  jurisdiction  of  the  District 
Court  depended  on  Its  having  jurisdiction  in  admiralty  originally 
of  the  cause  of  action  involved;  In  the  Matter  of  Providence  & 
New  York  S.  S.  Co.,  6  Ben.  130,  F.  C.  11,451,  holding  a  petition  for 
limitation  of  liability  belongs  exclusively  to  District  Court  in 
admiralty;  The  Epsilon,  6  Ben.  380,  F.  O.  4,506,  to  same  effect  and 
that  jurisdiction  depends  on  the  nature  of  the  relief  sought;  Copp 
V.  Decastro,  etc..  Sugar  Refining  Co.,  8  Ben.  324,  F.  C.  3,215,  hold- 
ing Federal  courts  in  admiralty  had  equity  jurisdiction  to  enjoin 
other  suits;  Thomassen  v.  Whitwell.  9  Ben.  461,  F.  O.  13,930,  hold- 
ing proceedings  under  act  must  be  taken  independently  in  District 
Court  not  by  an  answer;  Churchill  v.  The  British  America,  9  Ben. 
520,  F.  C.  2,715,  District  Court  may  decree  liability  discharged  on 
abaudonment  of  vessel  in  case  of  (Collision  on  high  seas^  The  John 
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Bramall,  10  Ben.  506,  F.  C.  7,884,  holding  proceedlnss  under  the 
act  might  be  enforced  as  an  equitable  proceeding  In  admiralty  In 
District  Court;  In  re  Long  Island,  etc.,  Transportation  Co.,  5  Fed. 
630,  holding,  after  transfer  of  ship  to  a  trustee  under  the  act,  the 
remedy  lay  wholly  with  District  Court  In  admiralty;  In  re  Leonard, 
14  Fed.  56,  holding  the  District  Court  was  the  proper  tribunal  to 
determination  of  fund  payable  under  an  interlocutory  decree  on 
a  subsequent  petition  to  limit  liability;  The  Mary  Lord,  81  Fed. 
417,  holding  proceedings  under  act  must  begin  in  District  Court. 
Circuit  Court  has  no  original  Jurisdiction  therein;  Elwell  ▼.  Gelbei. 
33  Fed.  71,  to  same  point  and  effect,  demurrer  to  Jurisdiction  of 
Circuit  sustained;  Goodrich  Transportation  Co.  ▼.  Gagnon,  86  Fed. 
128,  holding  the  act  Is  confined  to  maritime  losses  for  which  relief 
can  be  given  in  admiralty  and  does  not  apply  to  loss  of  building  on 
land  by  fire  caused  by  steamer;  Oregon  R.  ft  N.  Co.  ▼.  Balfour,  90 
Fed.  298,  61  U.  S.  App.  156,  holding  that  a  proceeding  under  the 
act  was  a  suit  In  equity  in  admiralty  to  administer  property  and 
court  must  have  possession  and  had  power  to  exercise  all  remedies 
of  a  court  in  chancery. 

Sbippizig. —  In  proceedings  for  limitation  of  liability,  whetner  m 
rem  or  in  personam,  shipowner  should  file  petition  for  apportion- 
ment of  damages  and  pay  into  court  or  file  stipulation  for  suoli 
sum  as  court  may  find  to  be  amount  of  limited  liability,  or  else 
surrender  ship  and  freight  by  assignment  to  a  trustee,  p.  125. 

Cited  and  approved  in  Providence,  etc.,  Co,  y.  Hill  Mfg.  Co.,  10'.) 
U.  S.  590,  27  L.  1043,  3  S.  Ct  387,  showing  that  rules  for  carrying 
out  the  course  advised  were  issued  in  18  Wall,  xii,  ziii,  and 
commenting  thereon;  The  City  of  Norwich,  118  U.  8.  490,  30  L.  142, 
6  8.  Ct.  1155,  holding,  that  where,  before  the  decision  in  the  prin- 
cipal case,  the  District  Court  had  overruled  an  application  for  lim- 
itation of  liability,  the  same  court  had  Jurisdiction  thereafter  to 
receive  a  new  petition  and  order  a  new  appraisement;  In  the  Mat- 
ter of  Norwich  ft  New  York  Transp.  Co.,  8  Ben.  815,  F.  C.  10,360, 
holding  a  stipulation  should  be  for  the  value  at  time  of  seizure,  but 
the  amount  is  immaterial  in  proceedings  under  act;  Thomassen  v. 
Whitwell,  9  Ben.  462,  F.  C.  13,930,  holding  the  petition  should  not 
form  part  of  an  answer,  but  be  an  Independent  proceeding;  The 
John  Bramall,  10  Ben.  504,  F.  C  7,884,  holding  proceedings  under 
the  act  might  be  taken  where  no  other  suits  had  been  commenced; 
Dyer  v.  National  Steam  Nav.  Co.,  14  Blatchf.  487,  F.  C.  4,225,  hold- 
ing that  by  allowing  final  decree  to  go  in  District  Court  without 
taking  proceedings  under  act,  the  right  was  waived;  In  re  Long 
Island,  etc..  Transportation  Co.,  5  Fed.  625,  holding  that  after 
transfer  of  the  ship  to  a  trustee,  all  suits  for  damage  were  to 
cease;  The  Maria  and  Elizabeth,  11  Fed.  521,  holding  the  proper 
proceedings  under  act  were  those  stated  in  admiralty  rules  54,  55, 
66  and  57;  The  Columbia,  78  Fed.  234,  44  U.  8.  App.  326.  showing 
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that  when  proceedings  took  the  form  of  a  suit  in  equity,  all  daim- 
ants  were  forced  into  one  suit,  but  each  could  set  up  his  own  case; 
Baird  y.  Daily,  57  N.  Y.  251,  252,  15  Am.  Rep.  495,  holding  that  un- 
til proceedings  were  taken  under  the  act,  the  Jurisdiction  of  State 
courts  in  cases  where  there  was  a  common-law  remedy,  remained. 
See  note  to  45  Am.  Dec.  58. 

Shipping. —  Shipowner  should  file  libel  In  admiralty  with  sur- 
render of  ship  and  freight  or  deposit  of  value  in  court,  and  either 
plead  the  fact  in  bar  in  State  court  or  procure  order  from  District 
Court  restraining  further  prosecution  of  suit,  p.  125. 

Cited  and  ruling  applied  in  The  Tolchester,  42  Fed.  184,  affirming 
power  of  District  Court  after  proceedings  begun  to  limit  liability 
to  enjoin  suits  for  damages  for  loss  of  life,  commenced  in  Mary- 
land  courts;  Paxson  ▼.  Cunningham,  63  Fed.  134,  21  U.  S.  App.  468, 
holding  that  the  right  of  a  shipowner  to  file  a  libel  In  admiralty  for 
limitation  of  liability,  could  not  be  restrained;  In  re  Whitelaw,  71 
Fed.  734,  785,  denying  motion  to  dissolve  injunction  restraining 
suits  in  State  court  after  filing  petition  for  limitation;  Rounds  v. 
Providence,  etc.,  8.  S.  Co.,  14  B.  I.  848,  holding  the  act  applies  to 
injuries  to  person  as  well  as  property,  and  the  institution  of  pro* 
ceedings  was  a  bar  to  action  in  State  court  for  personal  injuries. 

Distinguished  in  Hill  Mfg.  Co.  v.  Providence,  etc.,  S.  S.  Co.,  118 
Mass.  601,  18  Am.  Rep.  583,  holding  District  Court  cannot  under 
the  act  of  1851,  restrain  proceedings  in  State  courts  for  damages 
by  fire  on  ship  owing  to  neglect  of  owners  (overruled  by  Providence, 
etc.,  8.  S.  Co.  V.  Hill  Mfg.  Co.,  109  U.  S.,  see  p.  595,  27  L.  1044,  3  S. 
Ct  890);  Dongan  t.  Champlain  Transportation  Co.,  56  N.  Y.  6,  hold- 
ing the  act  did  not  oust  Jurisdiction  of  State  court  in  case  of 
causing  death  by  negligence  of  passenger  on  a  boat  within  State 
when  injury  confined  to  one  party;  Baird  y,  Daly,  57  N.  Y.  244, 
Holding  the  act  does  not  bar  the  right  of  recovery  in  State  court 
where  there  is  a  common-law  remedy. 

Shipping. —  It  was  intention  of  act  of  1851,  limiting  shipowners 
liability,  to  adopt  rule  of  maritime  law,  so  far  as  relates  to  torts, 
and  if,  in  case  of  collision,  offending  vessel  is  wholly  lost,  liability 
of  owner  is  gone;  if  not  lost,  liability  ceases  with  surrender  of 
ship  and  her  freight  or  payment  into  court  of  their  value  after 
collision,  p.  127. 

Citing  cases  which  apply  the  rule:  The  Benefactor,  103  U.  S. 
246,  26  L.  854,  holding  that  the  principle  implied  that  the  value  of 
the  ship  at  the  time  of  surrender,  if  made  in  a  reasonable  time 
(with  the  addition  of  the  pending  freight),  would  fun^sh  a  proper 
criterion  of  the  amount  of  liability;  Butler  v.  Boston  S.  S.  Co.^ 
180  U.  S.  555,  82  L.  1024,  9  S.  Ct  618,  holding  that  the  law  of  lim- 
ited liability  was  co-extensive  in  its  operation  with  the  whole  terri- 
torial domain  of  the  maritime  law  of  the  United  States;  In  re  Gamett 
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141  U.  S.  12,  35  L.  633, 11  S.  Ct  842,  to  same  effect;  In  tbe  Matter  of 
The  Norwich  &  New  York  Transp.  Co.,  8  Ben.  314,  318,  F.  G. 
10,360,  both  holding  the  value  of  the  boat  after  collision  was  the 
limit  of  owner's  liability;  In  the  Matter  of  John  6.  Wright,  10  Ben. 
15,  F.  O.  18,066,  holding  the  measure  of  liability  was  the  value  of 
boat  after  collision  and  before  repair;  The  Ontario,  2  Low.  49,  F. 
O.  10,543,  holding  an  assessment  of  value  of  a  ship  before  col- 
lision, was  wrong;  Swift  v.  Brownell,  1  Holmes,  472,  F.  C.  13,695, 
to  same  effect  (apparently  same  case);  Lord  v.  Goodall,  N.  ft  P. 
8.  S.  Ck>.,  4  Sawy.  300,  F.  O.  8,506,  holding  owner's  liability  for  neg- 
ligence of  master  or  crew  is  within  the  act  when  he  has  exercised 
due  care  in  their  selection;  Dyer  v.  National  Steam  Nav.  Co.,  14 
Blatchf.  486,  F.  C.  4,225,  holding  that  whatever  was  saved  from 
the  ship  must  be  included  in  the  surrender  to  entitle  owner  to 
benefit  of  act;  In  re  Petition  of  Norwich,  etc..  Transportation  Co., 
17  Blatchf.  228,  236,  F.  C.  10,362,  holding  steamboat-owners  not 
liable  to  value  of  vessel  before  collision,  and  need  not  pay  into 
court  the  amount  received  for  insurance;  Thomassen  v.  Whitwell, 
21  Blatchf.  54,  58,  61,  64,  12  Fed.  897,  898,  899,  900,  902,  903,  904, 
905,  to  same  point  and  effect;  Tbe  Tolchester,  42  Fed.  183.  hold- 
ing jurisdiction  depended  on  locality,  not  on  nature  of  employment 
of  ship,  and  District  Court  had  jurisdiction  over  liability  of  a  tug 
for  a  tort  on  navigable  waters,  usually  employed  on  State  waters. 
Cited  in  general  discussion  in  The  Scotland,  105  U.  8.  28,  26  L. 
1002,  and  In  re  Meyer,  74  Fed.  885. 

Distinguished  in  The  Chattahoochee,  173  U.  8.  553,  19  8.  Ct  496. 
in  case  of  mutual  fault  the  vessels  must  bear  the  damage  in  equal 
parts. 

Miscellaneous. —  The  following  refer  generally  to  principal  cases 
in  discussing  limited  liability  of  shipowners:  In  re  Morrison,  147 
U.  8.  34,  37  L.  67,  13  S.  Ct  253,  Re  The  Norwich  St  New  York 
Transp.  Co.,  10  Ben.  194,  F.  C.  10,361,  The  Garden  City,  26  Fed. 
773,  Miller  v.  O'Brien,  35  Fed.  783.  the  Katie,  40  Fed.  485,  493,  495. 
7  L.  R.  A.  61,  66,  and  n.,  and  The  Annie  Faxon,  66  Fed.  579.  Cited 
also  in  The  Columbia,  73  Fed.  228,  44  U.  S.  App.  326,  erroneously; 
The  B.  A.  Shores,  Jr.,  73  Fed.  348,  on  extent  of  Federal  admiralty 
Jurisdiction. 

13  WalL  128-150,  20  L.  519,  UNITBD  STATES  v.  KLBIN. 

War. —  Proceeds  of  cotton  which  has  come  into  possession  of 
treasury  as  captured  or  abandoned  property,  may  be  recovered 
through  Court  of  Claims  by  parties  entitled,  pp.  136-148. 

Cited  in  Lamar  v.  Browne,  92  U.  S.  194,  23  L.  653,  as  proving 
that  cotton,  though  private  property,  was  a  legitimate  subject  of 
capture;  Broadway  v.  Rhem,  71  N.  C.  200,  holding  an  action  of 
crespass  could  not  be  maintained  against  a  soldier  for  making  cap- 
ture of  enemy  property  in  the  course  of  military  duty* 
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War. —  Bifect  of  captured  and  abandoned  property  act  of  1863  is 
not  to  absolutely  divest  property  of  original  owner,  even  though 
disloyal,  and  by  seizure,  government  constitutes  Itself  a  trustee  for 
parties  rightfully  entitled  to  proceeds,  pp.  138,  189. 

Cited  and  principle  applied  in  Haycraft  v.  United  States,  22  Wall. 
94,  22  L.  741,  holding  that  an  unpardoned  rebel  was  not  entitled 
to  the  benefit  of  the  act;  Lamar  v.  Browne,  92  U.  8.  195,  23  L.  653. 
holding  that  capture  for  private  gain  was  not  permitted,  all  went 
to  the  government;  dissenting  opinion  in  Sprott  v.  United  States, 
20  WalL  470,  22  L.  374,  majority  holding  purchaser  of  cotton  from 
government  of  Confederate  States,  could  not,  after  its  capture  and 
sale  by  the  United  States,  recover  proceeds  in  Court  of  Claims. 

A  pardon,  granted  on  conditions,  blots  out  the  offense  on  proof 
of  compliance  with  the  conditions;  a  person  pardoned  may  sue  for 
restoration  of  prc^)erty  within  two  years  of  suppression  of  Rebel- 
lion, p.  142. 

Cited  and  rule  applied  in  Armstrong  r.  United  States,  18  Wail. 
106,  20  L.  615,  holding  that  the  proclamation  of  December  25.  18t)8. 
granted  pardon  unconditionally,  and  on  suit  within  two  years  Court 
of  Claims  was  bound  to  give  effect  thereto;  Haycraft  v.  United 
States,  22  Wall.  95,  96,  22  L.  742,  holding  that  a  rebel  not  par- 
doned until  after  two  years  from  the  suppression  of  the  Rebellion 
was  not  entitled  to  sue  for  proceeds  In  Court  of  Claims;  Knote  v. 
United  States,  95  U.  S.  153,  24  L.  443,  om  effect  of  the  general 
pardon  and  amnesty  of  1868  not  entitling  the  recipient  to  proceeds 
of  sale  of  property  previously  confiscated  and  paid  into  treasury; 
Austin  V.  United  States,  155  U.  S.  427,  430,  39  L.  210,  211,  15  S.  Ct. 
171,  178,  holding  that  the  act  of  March  3,  1883,  as  to  Austin's  claims 
making  the  establishm^it  of  loyalty  In  fact  a  prerequisite  to  juris- 
diction of  the  Court  of  Claims  not  In  conflict  with  the  innocence 
at  law  produced  by  a  pardon;  In  re  Monroe,  46  Fed.  57,  holding 
that  the  effect  of  a  pardon  by  a  city  mayor  under  city  ordinance 
for  breach  of  an  ordinance  destroys  the  offense  and  bars  com- 
mitment by  police  judge;  State  v.  Page,  60  Kan.  670,  57  Pac.  516, 
affirming  constitutionality  of  statute  establishing  the  State  reforma- 
tory and  authorizing  the  managers  to  grant  paroles  and  discharges 
for  good  conduct  before  expiration  of  term;  Jones  v.  Board  of 
Registrars,  56  Miss.  768,  31  Am.  Rep.  386,  holding  a  pardon  by 
president  for  embezzlement  before  end  of  term  of  sentence  re- 
stores the  right  to  be  registered  as  voter  in  State;  People  v.  Court 
of  Sessions,  141  N.  Y.  295,  36  N.  E.  388,  23  L.  R.  A.  858,  holding 
that  statute  authorizing  court  to  suspend  sentence  during  good 
behavior  does  not  conflict  with  governor's  right  to  grant  reprieves 
and  pardons;  Knapp  v.  Thomas,  39  Ohio  St  391,  48  Am.  Rep.  471, 
holding  a  governor's  pardon  on  ground  of  danger  to  health  cannot 
be  Impeached  for  fraud  in  the  physician's  certificate;  Mitchell  v. 
State,  42  Ohio  St.  400,  holding  that  effect  of  revised  statutes,  sec- 
tioii  7303,  constituting  a  presiding  judge  a  committing  magistrata 
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18  Wall,  158-182,  20  L.  490,  SEMMES  T.  HARTFORD  INS.  00. 

Limitation  of  actioxui. —  In  computinflr  time  nnder  statute,  period 
of  legal  disability,  created  by  war,  must  be  excluded;  where  tne 
law  imposes  both  the  limitation  and  the  disability,  the  one  period 
should  be  taken  from  the  other,  p.  160. 

Oited  and  principle  applied  in  Brown  t.  Hiatts,  15  Wall.  184, 
21  L.  180,  reversing  S.  O.  in  1  Dill.  887,  F.  O.  2,011,  excluding  the 
duration  of  the  Civil  War  from  the  time  statute  had  run  against 
the  right  of  a  mortgagee  to  sue  on  bond  and  mortgage;  Ross  v. 
Jones,  22  WalL  587,  22  L.  733,  rejecting  a  rejoinder  to  a  plea  of 
suspension  of  statute  during  the  Civil  War  that  ithe  courts  were 
not  closed  to  legal  process  for  the  whole  period;  Cohen  v.  N.  Y. 
Mutual  Ins.  Co.,  50  N.  Y.  628,  10  Am.  Rep.  582,  holding  that  when 
war  prevented  the  transmission  of  the  premiums  the  policy  was 
not  forfeited;  also  in  note  in  Moore  t.  Smith,  29  S.  O.  257,  holding 
the  statutory  period  after  death  of  intestate,  in  which  suits  are  for- 
bidden against  administrator,  must  be  added  to  time  prescribed  In 
statute  of  limitations. 

Distinguished  in  Tait  t.  New  York  L.  Ins.  Co.,  1  Flipp.  888,  F.  C. 
13,726,  holding  the  performance  of  a  condition  precedent,  viz.,  pay- 
ment of  premiums  on  policy,  not  excused  by  the  Civil  War;  Bean  v. 
Chapman,  62  Ala.  61,  holding  rule  did  not  apply  where  sureties  on  a 
note  residing  in  same  country  as  payee  could  stop  interest  by  pay- 
ment, their  liability  remained  though  an  enemy  principal  not  liable; 
Galloway  r.  Standard  Fire  Ins.  Co.,  45  W.  Ya.  244,  81  S.  E.  071, 
holding  that  a  provision  in  a  policy  as  to  bringing  suit  within  a  cer- 
tain time  after  loss,  is  absolutely  waived  by  the  company's  action  In 
delaying  its  refusal  to  pay  until  the  time  limit  has  expired. 

Insuranoe.— Where  compliance  with  a  condition  that  suit  on  a 
policy  must  be  brought  within  a  defined  period  after  loss,  Is  reii* 
dered  impossible  by  legal  disability,  such  as  that  created  by  war, 
the  disability  removes  consequences  of  non-compliance  and  pre- 
sumptions arising,  pp.  160,  162. 

Cited  and  principle  applied  in  Jackson  r.  Fidelity,  etc.,  Co.,  75 
Fed.  865,  41  U.  S.  App.  552,  holding  that  the  suspension  of  a  national 
bank  and  Intervention  of  government  officials  relieved  bank  from 
obligation  of  suing  on  fid^ity  policy  within  twelve  months  after 
discovery  of  fraud;  Blanks  v.  Hibemia  Ins.  Co.,  86  La.  Ann.  608. 
holding  stipulations  in  policies  limiting  the  time  within  which 
claims  must  be  prosecuted  bind  the  parties;  Eamshaw  v.  Sun 
Mutual  Aid  Soc.,  68  Md.  475,  6  Am.  St  Rep.  465,  12  AtL  887, 
holding  that  an  injunction  preventing  beneficiaries  receiving  from 
society  any  portion  of  their  certificate  removed  the  contract  obli- 
gation to  bring  suit  for  recovery  within  six  months  after  death; 
Metropolitan  Life  Ins.  Co.  t.  Dempsey,  72  Md.  295,  19  AtL  643, 
folding  an  agreement  by  company's  superintendent,  having  author- 
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loyatty  of  owner,  ownership  to  be  proTed  Is  that  existing  at  time 
of  captnia.  An  administrator  la  an  owner  for  purposes  of  statute, 
p.  168. 

Affirmed  In  United  States  y.  Glllis,  95  U.  &  417,  24  L.  606.  holding 
an  assignee  of  a  claim  for  the  proceeds  of  captored  or  abandoned 
goods  Is  not  an  owner. 

IS  WaU.  164-160,  20  L.  014,  ARMSTRONG  r.  UNITBD  STATES. 

War. — ^Effect  of  unconditional  pardon  of  1868  relieres  claimants 
of  captured  and  abandoned  property  from  proof  of  loyalty  during 
ayll  War,  p.  165. 

Cited  and  applied  in  Pargoud  t.  United  States,  18  WalL  157,  20  L. 
646,  holding  it  unnecessary  to  proye  loyalty  or  personal  pardon 
before  Oourt  of  Claims;  Carlisle  y.  United  States,  16  Wall.  152,  21  Lw 

428,  and  Austin  v.  United  States,  155  U.  S.  425,  480,  90  L.  209,  211. 
15  &  Ot  170,  173,  both  to  same  effect. 

Distinguished  in  Knote  y.  United  States,  95  U.  S.  153,  24  L»  448, 
holding  that  the  pardon  does  not  enable  the  recovery  of  proceeds 
of  sale  of  property  confiscated  under  the  act  of  July  17,  1862. 

B^dsnee.— Proclamation  of  pardon  of  25th  December,  1668,  was 
a  public  act,  of  which  all  Federal  courts  are  bound  to  take  notice 
and  to  which  they  are  bound  to  glye  effect,  p.  156. 

Cited  and  applied  in  Caha  r.  United  States,  152  U.  S.  222,  38  L. 
419,  14  8.  Ot  617,  holding  rules  and  regulations  of  the  Interior  de^ 
partment,  In  respect  to  contest  before  the  land  office,  are  matters 
of  which  courts  of  the  United  States  take  Judicial  notice;  State 
▼.  Coosaw  Mln.  Co.,  46  Fed.  808,  holding  Federal  court  bound  to 
take  notice  of  State  act,  under  which  the  plaintiffs  claimed  their 
powers  to  act  In  determining  its  jurlsdictloin;  Wllklns  y.  United 
StateSi  96  Fed.  841,  holding  courts  bound  to  notice  ngnlatloni  of 
treaauy  departmenti 

18  Wall.  166-168»  20  L.  646^  PARGOUD  r.  UNITBD  STATSa 

War.— Unconditional  pardon  of  1868  relleyes  claimants  of  cap- 
tured and  abandoned  property  from  proof  of  loyalty  during  Clyfl 
War,  p.  16& 

Cited  and  applied  in  CarUsle  y.  United  States,  16  WslL  162,  21  U 

429,  holding  it  unnecessary  to  proye  loyalty  or  personal  pardon  be- 
fore Court  of  Claims;  Austin  y.  United  States,  165  U.  8.  425,  480,  89 
L.  209,  211,  16  8.  Ot  170;  178,  to  same  effect 

Distinguished  in  Knote  y.  United  States,  96  U.  8  158,  24  U  448. 
holding  that  the  pardon  does  not  enable  the  i;eoo7ery  of  proceeds  oC 
sale  of  property  confiscated  under  the  act  of  July  17,  1862. 

Voi^VII  — 41 
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and  conspiracies  in  restraint  of  trade;  Littleton  ▼.  Oliver  Ditson  Co., 
62  Fed.  590,  holding  that  a  musical  composition  was  not  either  a 
"  book  *'  or  "  lithograph,"  within  section  3  of  the  international  copy- 
right act  of  1891;  Ex  parte  Siebenhauer,  14  Nev.  368,  holding  the 
word  "  solicitor,"  as  used  in  act  of  reincorporation  of  Virginia  City, 
authorizes  taxation  of  a  San  Francisco  merchant  soliciting  orders 
In  Virginia  City;  Vermont  L.  &  T.  Co.  v.  Whithed,  2  N.  Dak.  102,  49 
N.  W.  323,  construing  section  11  of  the  act  of  1890  as  not  including 
transactions  of  building  and  loan  associations  with  any  parties 
other  than  their  own  stockholders;  Atlantic  &  Pacific  R.  Co.  v. 
Mingus,  7  N.  Mez.  375,  376,  34  Pac.  597,  holding  the  mortgage  act  of 
1871,  by  declaring  the  right  of  the  company  to  mortgage  its  prop- 
erty, did  not  intend  to  extend  the  time  for  completing  the  road. 

Cnstoms  duties  —  Statntes. —  Where  act  of  1861  allowed  free  im- 
port of  all  kinds  of  liying  animals;  birds,  singing  and  other,  and 
land  and  water  fowls,  the  duty  imposed  by  act  of  1866  on  horses, 
mules,  etc.,  "and  other  live  animals"  did  not  afiTect  birds  and 
fowls,  pp.  164-165. 

Cited  and  followed  in  Arthur  ▼.  Lahey,  96  U.  S.  116,  24  L.  767, 
holding  '*  thread  laces  "  not  dutiable  as  "  silk  laces "  under  act  of 
1864;  Eureka  Con.  Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  817, 
F.  O.  4,548,  holding  the  acts  of  Congress  of  1866  and  1872  were 
passed  to  protect  locations  of  mines  and  lodes,  as  miners  understood 
those  terms. 

Distinguished  in  Barber  t.  Schell,  107  U.  8.  622,  27  L.  492,  2  8.  Ct 
306,  holding  designations  of  articles  qualified  by  "cotton"  In  act 
of  1846  are  special  descriptions  ot^  quality  and  material,  not  dutiable 
as  "  manufactures  wholly  of  cotton." 

Statntes. —  When  Congress  in  one  act  defines  a  word  so  as  to  limit 
its  application,  a  subsequent  act  cannot  enlarge  the  definition  with* 
out  language  showing  express  Intention,  p.  165. 

Citing  cases  which  apply  this  principle  are:  MotIos'  ▼.  Arthur,  96 
U.  8.  147,  24  L.  421,  holding  preylous  duty  <m  pat^it  leather  not 
altered  by  subsequent  general  tariff  on  '*  skins,  dressed  and  finished, 
not  herein  otherwise  provided  for;"  Arthur  t.  Morrison,  96  U.  8.  Ill, 
24  L.  765,  holding  "  crape  veils  "  not  dutiable  as  "  silk  veils, "  term 
b^ng  specific  in  meaning;  Arthur  v.  Lahey,  96  U.  8.  113,  24  L.  766, 
holding  "thread  laces **  not  dutiable  as  "silk  lacesf  Arthur  v. 
Stephani,  96  U.  8. 127,  24  L.  772,  holding  "  chocc^ate  "  not  dutiable  as 
"confectionery,"  articles  specifically  described  in  tariff  not  to  be 
taxed  under  general  description  which  may  include  them;  United 
States  V.  Cent  Pac.  R.  Co.,  118  U.  8.  240, 80  L.  175,  6  &  Ct  1040,  hold- 
ing the  construction  given  by  the  court  to  act  of  July  1,  1862,  must 
govern  that  of  act  of  Biay  7,  1878^  where  same  words  were  used 
as  to  application  of  compensation  for  services  rendered  for  tne 
government;  Seeberger  v.  Cahn,  137  U.  8.  98,  84  L.  600,  11  8.  Ct  29, 
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hoMbig  tbMt  goods  technically  known  as  ** worsteds'*  not  dutiable 
as  *  mannf actores  of  wool;"  Bogle  r.  Magone,  152  U.  S.  626,  88  L. 
675^  14  S.  Ot  720,  nnder  act  of  1888,  holding  any  article  coming 
within  two  or  more  of  the  descriptions  in  the  clause  as  to  sauces 
must  be  assigned  to  the  earlier  one;  United  States  t.  Am.  Bell 
Telephone  Co..  159  U.  S.  650,  40  Lw  256,  16  S.  Ot.  70,  holding  appel- 
late Jurisdiction  of  Supreme  Court  over  Judgment  of  Circuit  Court 
of  Appeals  in  suit  to  cancel  a  patent  not  narrowed  by  the  act  of 
March  3,  1881;  Chung  Yune  v.  Kelly,  8  Sawy.  420,  14  Fed.  643,  a 
designation  of  an  article  eo  nomine,  must  prevail  over  a  general 
description,  tapioca  not  dutiable  as  starcli,  though  usable  as  such; 
Swayne  v.  Hager,  13  Sawy.  621,  37  Fed.  783,  Chinese  shoes  not 
dutiable  as  ready-made  clothing  or  wearing  apparel,  a  definition 
adopted  and  acted  upon  for  a  long  time,  not  to  be  regarded  as 
changed  by  a  subsequent  act  of  Congress,  unless  intention  to  change 
Is  clear;  Faxon  y.  Russell,  8  Fed.  Cas.  1111,  holding  that  an  india- 
rubber  webbing,  falling  within  the  description  of  articles  in  section 
8  of  the  revenue  act  of  1862,  was  excluded  from  operation  of  section 
10  of  same  act;  Tong  Duck  Chung  y.  Kelly,  24  Fed.  Oas.  47,  holding 
that  revised  statutes^  section  2504,  does  not  affect  sago,  wliich  is 
exempt  nnder  revised  statutes,  section  2505;  Murphy  v.  United 
States,  68  Fed.  910,  holding  that  '*  worsted  dress  goods  *'  under  act 
of  1894  are  still  distinguished  from  and  not  dutiable  as  **  manufac- 
tures of  wool,"  as  under  the  earlier  tariff  acts;  United  States  v. 
Gunther,  71  Fed.  500,  34  U.  S.  App.  447,  holding  that  a  single  old 
picture.  In  carved  frame,  was  not  free  from  duty  as  part  of  a  col- 
lection of  antiquities;  In  re  Southern  Pac.  Co.,  82  Fed.  313,  hold- 
ing **  creosote  "  not  liable  to  duty  as  a  **  distilled  oil,"  but  is  free 
as  a  •*  product  of  coal  tar; "  Wise  v.  Chew  Hlng  Lung,  83  Fed.  165, 
48  U.  S.  App.  522,  holding  that  tapioca  flour  was  under  the  act  of 
1890,  Uable  to  duty  as  starcli,  for  which  it  was  proved  to  be  princi- 
pally nsed;  South  Park  Commrs.  v.  First  Nat.  Bank,  177  111.  241,  52 
N.  IL  867,  determining  the  expression  "  corporate  authorities  of  any 
such  town"  in  act  of  June  17,  1895,  as  meaning  the  regular  cor- 
porate authorities,  not  the  park  commissioners;  Cortesy  v.  Territory, 
6  N.  Mex.  600,  30  Pac.  949,  19  L.  R.  A.  351,  holding  amendment  of 
section  988  of  penal  code,  imposing  penalty  on  Sunday  labor,  in- 
cluded persons  selling  liquors,  as  provided  by  former  act;  Cortesy 
V.  Territory,  7  N.  Mex.  91,  82  Pac.  505,  19  I/.  R.  A.  354,  to  same 
effect  Cited  obiter  in  Arthur  v.  Lahey,  96  U.  S.  115,  24  L.  767,  on 
effect  of  Smythe  y.  Fiske,  28  WalL  874,  28  L.  47,  as  not  intended  to 
overrule  principal  case;  in  general  discussion  In  Maddock  v.  Magone, 
152  U.  8.  872,  88  L.  483,  14  a  Ct  589. 

18  WalL  16&-182,  20  L.  567,  PUMPELLY  v.  OREBN  BAY  OO. 

Pleading.—  A  plea  that  a  river  dam  was  not  higher  than  a  statute 
authorized,  pleads  a  conclusion  of  law,  and  is  bad.  p.  175. 
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Cited  and  nillng  applied  in  Hopper  t.  GoTlngton,  118  U.  S.  151, 
30  L.  193,  6  S.  Ot  1027,  holdlnflr  ayerment  that  bonds  were  executed 
pursuant  to  laws  of  State,  defectire;  Chicago,  etc.,  B.  Go.  ▼.  Stnrgls, 
44  Mich.  540,  7  N.  W.  213,  holding  where  the  title  to  sue  is  statutory 
and  depends  on  special  construction  of  facts,  the  declaration  must 
aver  the  existence  of  the  facts;  Arlmond  v.  Green  Bay,  etc..  Canal 
Co.,  31  Wis.  331,  following  the  rule  of  principal  case  against  same 
company;  also  S.  C,  in  85  Wis.  47,  to  same  effect;  State  t.  City  of 
Ban  Claire,  40  Wis.  648,  refusing  to  enjoin  construction  of  a  rlTer 
dam,  because  the  enabling  act  did  not  provide  for  compensating 
owners  of  oTerflowed  lands,  in  the  absence  of  an  arerment  that  any 
lands  would  be  overflowed;  dissenting  opinion  in  Bisenbach  v.  Hat- 
field, 2  Wash.  265,  26  Pac.  547,  12  U  B.  A.  645,  and  n.,  arguendo, 
on  insulliclency  of  the  answer  in  bar,  in  not  stating  the  facts,  point  of 
of  pleading  not  touched  by  majority. 

Eminent  domalxu — The  right  to  take  private  property  for  public 
use  reaches  back  of  all  constitutional  provisions,  and  the  rtght  to 
compensation  for  property  so  taken  is  incident  to  the  ezerdse  of  tiiiat 
power;  the  powers  exist  as  parts  of  <me  principle,  p.  17& 

Cited  and  principle  applied  in  Monongahela  Nav.  Oo.  v.  United 
States,  146  U.  S.  324,  87  L.  467,  13  S.  Ct  625,  holding  the  compensa- 
tion to  which  company  entitled  for  taking  of  a  lock  and  dam 
must  include  value  of  the  franchise  to  take  tolls,  as  well  as  the 
actual  property,  and  the  court  was  not  bound  by  the  enabling  act; 
Chicago,  etc.,  B.  Co.  v.  Chicago,  166  U.  S.  238,  41  L.  985,  17  S.  Ct. 
585,  holding  that  a  Judgment  of  State  court,  awarding  $1  as  com- 
pensation for  opening  a  street  across  land  used  for  railroad  pur- 
poses, within  city  limits,  could  not  be  reviewed,  as  to  amount; 
(^attanooga,  etc.,  B.  Co.  v.  Felton,  60  Fed.  278,  holding  a  railway 
receiver  had  no  right  of  eminent  domain  to  forcibly  construct  a 
cross-over  track  across  the  road  of  another  company  to  reach  a 
private  manufactory;  Beardon  v.  San  Francisco,  66  OaL  502,  56  Aul 
B^.  113,  6  Pac.  323,  holding  property-owner  would  be  entitled  to 
compensation,  independent  of  statute,  for  damages  caused  by  de- 
posit of  earth  on  it  in  grading  a  street,  causing  destruction  of  gar- 
den; Turnpike  Boad  v.  Baltimore,  etc.,  B.  Co.,  81  Md.  256^  81  Atl. 
855,  holding  that  an  electric  railway  company  had  power  to  take 
a  road  of  the  turnpike  company  and  road  and  track  of  an  existing 
horse-car  line  for  construction  of  its  road  under  its  constitutional 
charter  from  the  legislature;  Opinion  of  the  Justices,  66  N.  H.  631, 
33  Atl.  1077,  holding  the  State's  power  of  eminent  domain  extends 
to  a  railroad,  but  It  cannot  be  purchased  for  less  than  its  value,  with- 
out owner's  consent;  McCuUough  v.  Brown,  41  B.  O.  287,  19  S.  B. 
460.  23  L.  B.  A.  418,  holding  that  the  "  dispensary  act "  was  not 
a  statute  of  prohibition,  but  for  raising  revenue,  and  valid;  di» 
•anting  <^inion  in  Orr  ▼•  Quimby,  54  N.  H.  646,  arguendow 
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Eminent  domain. —  Goyemment  cannot,  by  abstalnhifl^  from  ab- 
solute conyeraion  of  property.  Inflict  irreparable  and  permanent  in- 
jury on  it  without  ttmiHtig  compensation  under  a  plea  that  it  Is 
not  "  taken  **  for  the  public  use,  p.  178. 

Citing  cases  which  affirm  and  apply  this  principle  are:    Head  t. 
Amoskeag  Mfg.  Ck>.,  118  U.  S.  26,  28  L.  895,  5  S.  Ct  448,  sustaining 
validity  of  State  law  authorizing  riparian  owners  to  construct  mill- 
dams  on  paying  compensation  to  owners  of  lands  flooded  thereby; 
Pennsylvania  B.  Cki.  t.  Miller,  182  U.  S.  88,  83  L.  272,  10  S.  Gt  87, 
8.  C.,  sub  nom.  Pennsylyania  R.  B.  y.  Duncan,  129  Pa.  St  199,  hold- 
ing that  there  was  no  contract  between  State  and  company  to  pre- 
vent adoption  of  amendment  to  Oonstitution,  making  the  company 
liable  to  consequential  damages  from  construction  of  road;  United 
States  y.  Alexander.  148  U.  S.  187,  87  L.  416,  13  S.  Ct  529,  holding 
the  drainage  and  permanent  destruction  of  a  well  by  construction 
of  a  tunnel  for  an  aqueduct  entitled  owner  to  compensation  (but 
this  under  22  Stat  168);  Hollingsworth  y.  Parish  of  Tensas,  4 
Woods,  288,  289,  17  Fed.  115,  holding  State  has  no  such  easement 
oyer  riparian  lands  as  to  enable  it  to  take  the  land  for  construction 
of  a  leyee  without  making  compensation;  Douglass  y.  Leay  en  worth, 
6  Kan.  App.  99,  49  Pac.  677,  holding  indiyidual  may  sue  to  abate 
public  nuisance;  Weayer  y.  Mississippi,  etc.,  Co.,  28  Minn.  539, 
holding  the  company  liable  for  damage  from  diversion  of  course  of 
stream,  causing  deposit  of  earth  on  riparian  land  and  erosion  of 
bank;  Meyers  y.  City  of  St  Louis,  8  Mo.  App.  275,  holding  that 
the  building  of  a  dyke  in  the  river,  by  which  its  stream  was  diverted 
from  a  lot  which  derived  its  value  from  a  water  front  was  an  act 
entitling  the  owner  to  compensation;  Trenton  Water  Co.  v.  Raff, 
36  N.  J.  L.  843,  holding  legislature  cannot  authorize  erection  of  a 
(1am  which,  by  causing  a  back  water,  permanently  injures  land 
without  liability  to  make  compensation;  Robert  v.  Sadler,  104  N.  Y. 
282,  58  Am.  Rep.  499,  10  N.  B.  429,  holding  a  city  having  accepted 
an  easement  for  a  public  street  cannot  remove  more  soil  than  is 
necessary  to  bring  it  to  proper  grade;  Staton  v.  Norfolk,  etc.,  R. 
Co.,  Ill  N.  C.  284,  16  8.  B.  188,  17  L.  R.  A.  843,  and  n.,  holding  legis- 
lative authority  to  construct  a  railroad  did  not  entitle  it  to  flood 
land  without  making  compensation;  had  it  purported  to  do  so,  it 
would  be  unconstitutional;  Chattanooga  v.  Dowllng,  101  Tenn.  845, 
47  S.  W.  700,  a  municipality  in  constructing  a  public  sewer  cannot 
suffer  sewage  to  be  discharged  on  private  land  through  incomplete* 
ness  of  sewer  without  making  compensation;  G.  C.  &  Santa  Fe 
R.  Co.  v.  Bddins,  60  Tex.  668,  holding,  where,  by  the  construction  of  a 
steam  railroad  on  a  public  street  special  damage  was  caused  to  a 
lot  owner,  an  action  for  damages  will  lie;  Janesville  v.  Carpenter, 
77  Wis.  801,  20  Am.  St  Rep.  188,  46  N.  W.  182,  8  L.  R.  A.  813.  and 
n..  holding  a  statute  prohibiting  a  riparian  owner  from  driving  piles 
in  river  bed  without  providing  for  compensation,  is  unconstitu* 
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tionaL     See  notes  to  7  Am.  Dec.  534,  20  Am.  Rep.  081,  4  Am.  St. 
Rep.  400,  and  16  Am.  St  Rep.  610. 

Cited  in  dissenting  opinions  in  Mnnn  t.  Illinois,  94  U.  8.  144,  24 
L.  90,  majority  holding  that  statute  of  Illinois,  regnlating  public 
warehouses  and  the  charges  for  warehousing  and  inspection  of 
grain,  is  not  in  conflict  with  the  Federal  Constitution;  Watuppa 
Reservoir  Co.  y.  Fall  River,  147  Mass.  561,  18  N.  B.  474,  1  L.  R.  A. 
470,  and  n.,  majority  holding  that  the  legislature,  under  act  of  1847, 
could  appropriate  the  waters  of  great  ponds  for  domestic  municipal 
or  public  uses  without  compensating  riparian  proprietors;  State 
V.  City  of  Hamilton,  47  Ohio  St  86,  28  N.  E.  943,  majority  holding 
that  a  chartered  gas  company  had  no  exclusive  right  to  supply  the 
city  which  would  prevent  the  city  erecting  its  own  gas  works  with- 
out compensation;  Western  Union  TeL  Co.  v.  Williams,  86  Va.  705. 
19  Am.  St  Rep.  915,  11  S.  B.  109,  8  L.  R.  A.  438,  and  n.,  holding 
statute  authorizing  the  erection  of  telegraph  poles  along  a  public 
road  without  providing  for  compensation  to  landowners,  uncon- 
stitutional: Hodges  V.  Seaboard,  etc.,  R.  Co^  88  Va.  664,  14  S.  B. 
381,  holding  the  occupation  of  a  street  by  a  railroad  company  Im- 
poses an  additional  servitude  on  abutting  owners  owning  the  fee 
of  road,  for  which  they  must  be  compensated. 

Distinguished  in  Price  v.  United  States,  174  U.  S.  877,  19  8.  Ot 
767,  holding  an  owner  of  property  stolen  by  an  Indian  tribe,  not 
entitled  to  compensation  by  United  States  for  consequential  dam- 
age to  other  property  not  stolen,  unless  so  provided  by  act  of 
Congress. 

Eminent  domain. —  Where  real  estate  is  actually  Invaded  by 
superinduced  additions  of  water,  earth,  sand,  or  other  materia],  or 
by  having  any  artificial  structure  placed  on  it  so  as  to  effectually 
destroy  or  impair  its  usefulness.  It  is  a  "  taking,"  within  the  mean- 
ing of  the  Constitution,  pp.  178,  181. 

The  following  citing  cases  affirm  and  apply  this  principle:  Mon- 
tana Co.  V.  St  Louis  Mining,  etc.,  Co.,  152  U.  S.  169,  38  L.  400, 

14  S.  Ct  508,  holding  that  entry  on  mining  land  by  commissioners 
for  purposes  of  survey  .by  authority  of  statute  is  not  a  "taking" 
and  the  enabling  statute  is  valid;  Woodruff  ▼•  North  Bloomfleld 
G.  M.  Co.  (The  Mining  Debris  Case),  9  Sawy.  508.  18  Fed.  783, 
holding  that  the  destruction  of  riparian  farms  by  deposit  of  debris 
from  hydraulic  mining  was  special  injury  arising  out  of  a  public 
nuisance,  for  which  owners  were  entitled  to  claim  compensation; 
Holllngsworth  v.  Parish  of  Tensas,  4  Woods,  288,  17  Fed.  115, 
holding  the  construction  of  a  levee,  by  which  riparian  property  was 
permanently  damaged,  was  a  taking  for  which  owner  should  be 
compensated;  Rutz  v.  City  of  St  Louis,  8  McCrary,  265,  10  Fed. 
Ml,  holding  that  on  proof  of  no  damage  arising  from  construction 
of  a  dike  in  Mississippi  river  the  riparian  owner  was  not  entitled 
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to  compensatioii;  State  y.  Walmff,  26  Fed.  190,  holding  tbst  the 
Kansas  liquor  law  of  1881,  by  which  the  owner  of  an  existing 
brewery  was  prohibited  from  making  beer,  constituted  a  **  taking  '* 
of  the  property  for  public  uses;  Payne  y.  BLansas,  etc.,  R.  Ck>.,  46 
Fed.  556,  holding  that  the  use  of  a  railway  right  of  way  for  the 
approaches  of  a  wagon  and  passenger  bridge  was  an  additional 
"  taking; "  King  y.  United  States,  69  Fed.  12,  holding  that  construc- 
tion by  government  of  a  riyer  dam  by  which  riparian  land  had 
been  covered  with  water  and  rendered  unfit  for  cultivation  was  a 
*' taking"  for  public  purposes;  Central  Trust  Ca  v.  Hennen,  90 
Fed.  597,  01  U.  S.  App.  721,  holding  that  a  direct  permanent  injury 
to  or  obstruction  of  the  right  of  egress  and  ingress  by  constnictloD 
of  a  railroad  over  a  private  road  is  a  ^  taking  "  requiring  compen- 
sation; Memphis,  etc,  B.  Go.  y.  Birmingham,  etc.,  B.  Ck>..  96  Ala. 
677,  11  So.  648,  18  L.  B.  A.  167,  holding  the  crossing  of  one  rail- 
road by  another  Is  a  **  taking  **  requiring  compensation;  Gonniff 
y.  San  Francisco,  67  GaL  47,  7  Pac.  44,  holding  the  construction 
of  an  embankment  in  paving  a  street,  closing  a  natural  water- 
course and  permanently  flooding  adjoining  property,  was  a  "tak- 
ing" of  the  property  of  another;  Tyler  v.  Tehama  Go.,  109  Gal. 
623,  42  Pac.  242,  holding  riparian  proprietor  entitled  to  com- 
pensation for  damage  caused  by  construction  of  a  new  county 
bridge,  throwing  the  current  of  a  stream  against  and  washing  away 
his  property;  Denver  v.  Bayer,  7  Golo.  120,  2  Pac  10,  the  construc- 
tion of  an  ordinary  railroad  la  not  an  Improvement  of  a  street  for 
public  benefit,  and  an  abutting  owner  is  entitled  to  compensation 
for  any  special  damage;  Pensacola,  etc.,  R.  Go.  v.  State,  25  Fla.  32G. 
6  So.  840,  3  L.  B.  A.  667,  and  n.,  holding  that  enforcement  of  a 
schedule  of  freight  and  passenger  rates  insufildent  to  pay  working 
expenses,  amounted  to  a  ''taking"  of  the  company's  property; 
Bigney  t.  Ghicago,  102  UL  72,  holding  city  liable  for  damages 
to  adjoining  property  by  erecting  a  viaduct  cutting  off  access 
to  street  except  by  a  stairway,  causing  depreciation;  Indianapolis, 
etc.  Gravel  Boad  Go.  v.  Beitk  B.  Go.,  110  Ind.  12,  10  N.  E.  926, 
holding  building  of  a  railroad  across  a  gravel  road  would  be  a 
"taking"  within  the  Gonstitution;  First  National  Bank  v.  Sarlls, 
129  Ind.  211,  28  Am.  St  Bep.  193,  28  N.  B.  437,  13  L.  B.  A.  485, 
and  n.,  holding  a  section  of  a  fire  ordinance,  taking  from  property- 
owners  the  power  of  repairing  wooden  buildings,  was  unconsti- 
tutional; Hendershott  t.  Gity  of  Ottumwa,  46  Iowa,  660,  26  Am. 
Bep.  183,  and  Broadwell  v.  Kansas,  75  Mo.  218,  42  Am.  Rep. 
409,  both  holding  a  city  cannot,  in  raising  a  street  grade,  deposit  earth 
on  private  property  without  making  compensation;  Kemper  v. 
Louisville,  14  Bush,  92,  holding  city  liable  for  damage  by  raising 
grade  of  street  so  as  to  cause  flooding  of  lots  with  water;  Balti- 
more, etc,  B.  Oo.  T.  Beaney,  42  Md.  133,  holding  that  Injury  to 
property  caused  by  lawful  construction  of  a  tunnel  was  a  "  tak- 
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N.  T.  478,  53  Am.  Rep.  227,  3  N.  B.  677.  holding  that  the  flooding 
of  riparian  land  by  the  exercise  of  a  paramount  easement  constl- 
tnted  a  breach  of  a  covenant  for  qniet  enjoyment  by  the  vendor  of 
the  hmd;    Seifert  v.  City  of  Brooklyn,  101  N.  Y.  146.  54  Am.  Rep. 
670,  4  N.  B.  825.  holding  a  municipal  corporation  cannot  make 
public  Improvements  involving  appropriation  of  private  property 
without  making  compensation;  Garvey  v.  Long  Island  R.  Oo.,  159 
N.  Y.  829,  70  Am.  St  Rep.  552.  54  N.  B.  58.  holding  the  operation 
of  a  turntable  in  rear  of  and  close  to  a  house,  causing  a  continu- 
ing trespass  which  must  necessarily  result  in  substantial  damage, 
would  be  permanently  enjoined  and  damages  awarded;  White  t. 
Northwestern,  etc..  B.  Ck>..  113  N.  G.  620.  87  Am.  St  Rep.  647.  18 
8.  B.  888.  22  L.  R.  A.  631,  holding  that  a  steam  railroad  cannot 
be  laid  in  a  public  street  without  consent  or  compensation  of 
abutting  owners;  Keating  v.  Cincinnati,  88  Ohio  St  148,  43  Am. 
Rep.  428,  holding  that  where  a  cutting  made  In  grading  a  street 
without  due  skill  and  care,  caused  a  land  slide,  damaging  land  not 
adjoining  the  street,  the  dty  was  liable  for  damages,  both  to  the 
land  and  buildings;  Inman  v.  Tripp,  11  R.  I.  525,  23  Am.  Rep. 
523.  holding  a  dty  liable  for  consequential  damage  from  changing 
grade  of  street  causing  surface  water  to  flow  into  land  and  house 
of  property-owner;  The  G.  O.  and  Santa  Fe  R.  Oo.  v.  Bddlns,  60 
Tex.  662,  and  G.  O.  ft  S.  F.  R.  Oo.  v.  Fuller,  68  Tex.  470,  both 
holding  an  abutting  owner  entitled  to  compensation  for  construc- 
tion of  railroad  along  public  street  when  spedal  damage  shown; 
ELamilton  Ca  v.  Garrett  62  Tex.  606,  holding  an  owner  is  entitled 
to  compensation  for  value  of  land  taken  for  a  public  road  not 
merely   to   rent  for  the  part  appropriated;   Winn   v.    Village   of 
Rutland,  52  Vt  495,  holding  the  flooding  of  land  with  sewage 
80  aa  to  create  a  nuisance  and  permanently  Impair  its  usefulness, 
was  a  "taking"  of  the  land;  Smith  v.  Olty  Ooundl,  83  Gratt  213, 
86  Am.  Rep.  791,  holding  that  the  improvement  of  a  street  so  as 
to  throw  back  water  on  an  adjoining  lot  rendered  dty  liable  if 
by  proper  care  the  result  could  have  been  avoided;   Hodges  v. 
Seaboard,   etc.,  R.   Oo.,  88  Va.   670,   concurring  opinion,   holding 
that  the  establishment  of  a  railroad  on  a  public  street,  imi>osihg 
an  additional  servitude  on  the  owners,   is  a  ** taking;"   Steams 
V.  Richmond,  88  Va.  995,  998,  29  Am.  St  Rep.  760,  762,  14  S.  B.  848. 
849,  holding  the  damage  from  excavating  a  public  street,  causing 
land  slides,   was  a  taking  of  the  land  and  buildings   damaged; 
Parke  v.  Oity  of  Seattle,  5  Wash.  8,  84  Am.  St  Rep.  844,  31  Pac. 
812,  20  L.  R.  A.  70,  to  same  effect;  Johnson  v.  Parkersburg,  16 
W.  Va.  416,  422,  37  Am.  Rep.  779,  785,  holding  that  if  a  munldpal 
corporation  in  changing  grade  of  a  street  caused  permanent  damage 
to  adjoining  property  without  making  compensation  it  violated  the 
biU  of  rights;  Jones  v.  United  States,  48  Wis.  404,  412,  4  N.  W. 
519.  526,  adopting  rule  in  similar  case  relating  to  same  river  im- 
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grading  a  street  properly  carried  out;  Kehrer  t.  Blchmond  Oltj, 
81  Va.  748,  holding  property-owner  not  entitled  to  compensation 
for  conseqnentlal  damage  from  grading  street  on  an  embankment 
such  as  necessity  for  a  retaining  wall,  inconvenient  access;  Home 
Building  Ck).  V.  Roanoke,  91  Va.  61,  63,  20  8.  B.  897,  27  L.  B.  A. 
554,  holding  the  construction  of  a  bridge  approach  on  a  city  street, 
leaving  space  on  either  side  for  convenience  of  adjoining  owners, 
not  a  taking  of  private  property;  Mason  v.  Harpers  Ferry  Bridge 
Co..  17  W.  Va.  419.  holding  that  the  construction  of  a  bridge  near 
a  ferry  did  not  constitute  a  takUig  of  the  ferry  franchise  unless 
It  was  an  exclusive  franchise,  but  holding  that  the  ferry-owner 
was  entitled  to  damages  for  the  injury;  Black  River  Imp.  Co.  v. 
La  Crosse,  etc.,  Co.,  54  Wis.  685,  41  Am.  Rep.  75,  11  N.  W.  455,  hold- 
ing that  riparian  owners  on  navigable  streams  not  entitled  to 
compensation  for  diversion  of  water  in  the  improvement  of 
navigation. 

Easement.—  It  requires  twenty  years  to  give  title  to  an  easement 
by  prescription,  p.  181. 

Cited  in  Costigan  v.  Pennsylvania  B.  Co.,  54  N.  J.  L.  241,  23  Atl. 
813,  holding  railroad  charter  did  not  confer  right  for  support  of  an 
embankment,  which  could  only  be  acquired  by  prescription. 

Eminent  domain.^  When  United  States  seUs  land  by  treaty,  or 
otherwise,  and  parts  with  fee  by  patent,  without  reservations.  It 
retains  no  right  to  take  that  land  for  public  use  without  just  com- 
pensation, nor  does  it  confer  such  right  on  the  State  in  which  it 
lies,  p.  182. 

Miscellaneous.— Cited  incidentally  in  Orr  v.  Qulmby,  54  N.  H. 
606,  Black  Biver  Imp.  Co.  v.  La  Crosse,  etc.,  Co.,  54  Wis.  681,  41 
Am.  Bep.  72,  11  N.  W.  453,  Sweaney  v.  United  States,  62  Wis.  399, 
22  N.  W.  609.  and  Green  Bay,  etc..  Canal  Co.  v.  Kankauna  W.  P.  Co.. 
70  Wis.  654.  35  N.  W.  536. 

18  Wall.  183-185,  20  L.  615,  STBINBACH  v.  INSUBANCB  CO. 

Insurance. —  When  fire  policy  Is  made  on  stock  of  goods  aud 
**  other  articles  in  the  line  of  business  '*  of  the  Insured,  and  required 
that  fireworks,  classed  as  extra  hazardous,  and  imposing  a  higher 
premium,  shall  be  specially  written  in  It,  the  policy  does  not  cover 
a  loss  from  ignition  of  fireworks.  Evidence  to  prove  that  fireworks 
are  an  article  in  the  line  of  business  of  insured  is  inadmissi- 
ble, p.  185. 

Cited  and  approved  in  Cobb  v.  Insurance  Co.,  17  Kan.  503,  holding 
that  a  special  printed  provision  in  a  policy,  prohibiting  keep- 
ing of  gunpowder,  "  unless  by  special  consent  in  writing,"  imposed 
a  condition  precedent,  and  the  keeping  of  gunpowder  avoided  the 
policy;  Western  Assurance  Co.  v.  Bector,  85  Ky.  305.  3  S.  W.  418, 
holding  a  policy  on  "general  merchandise."  when  all  the  articles 
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y.  Taylor,  126  U.  8.  164^  81  L.  640»  8  S.  Ot  821,  holding  that  where 
State  Oonstltutlon  prohibited  taking  or  damaging  of  priyate  prop- 
erty without  compensation,  damages  may  be  recoyered  for  snbstan- 
tial  injury  by  a  public  improyement,  whether  direct  or  consequen- 
tial; Gibson  y.  United  States,  166  U.  S.  276,  41  L.  1002,  17  S.  Ot 
580,  h<ddlng  that  temporary  damage  to  riitarlan  property  by  im- 
proying  a  nayigable  highway  for  public  good  was  not  a  subject  for 
compensation;  Meyer  y.  Bichmond,  172  U.  S.  96,  19  S.  Gt  112,  hold- 
ing that  the  construction  of  a  railroad  on  a  public  street  by  author- 
ity of  a  yalid  city  ordinance  did  not  entitle  an  abutting  property- 
owner  to  consequential  damage  for  obstruction  of  traffic;  Mills 
T.  United  States,  46  Fed.  741,  742,  748,  12  L.  B.  A.  677,  678,  679,  and 
n.,  holding  that  the  erection  of  a  dam  across  a  nayigable  river 
which,  by  raising  the  leyel,  preyented  discharge  of  drainage  from 
rice  fields  did  not  constitute  a  "taking;"  High  Bridge  Lumber 
CkK  ▼.  United  States,  69  Fed.  824,  826,  87  U.  S.  App.  234,  holding 
no  action  for  damages  for  consequential  injuries  from  construc- 
tion of  public  works  wHl  lie  unless  expressly  conferred  by  statute, 
case  of  temporary  flooding  of  lands  by  construction  of  dam;  Green 
T.  State,  78  CaL  85,  87,  14  Pac.  618,  614,  holding  that  consequential 
damage  to  a  riparian  proprietor  by  construction  of  a  public  canal, 
indirectly  causing  erosion  of  the  land,  did  not  constitute  a  "tak- 
ing "  of  such  property;  De  Baker  y.  Southern  CaL  B.  Ck>.,  106  Cal. 
285,  46  Am.  St  Bep.  258,  89  Pac  616,  to  same  effect  as  to  damage 
by  riyer  flood,  consequ^it  on  construction  of  a  leyee  in  the  bed. 
usually  dry,  of  a  riyer;  Carson  t.  Hartford,  48  Conn.  88,  holding  an 
adjoining  owner  not  entitled  to  compensation  on  abandonment  of 
a  contemplated  street;  Mayor,  etc.,  of  Cumberland  y.  Willison,  50  Md. 
157,  38  Am.  Bep.  814,  holding  the  city  not  liable  for  slight  damage 
t^  filling  a  millrace  with  street  washings,  done  under  diicctioi) 
of  the  mayor  without  authority;  Pontiac  y.  Carter,  32  Mich.  170, 
holding  that  a  property-owner  is  not  entitled  to  compensation  for 
damages  to  his  property  caused  by  changing  grade  of  street; 
Whyte  y.  Kansas,  22  Mo.  App.  414,  holding  that  the  passage  of 
an  ordinance  for  the  widening  of  a  street,  which  could  be  aban- 
doned at  any  time  before  confirmation  of  the  award,  was  not  a 
••taking"  of  the  property;  Bertholf  y.  O'Beilly,  74  N.  Y.  516,  30 
Am.  Bep.  829,  holding  a  law  giying  a  right  of  action  against  owner 
of  building  in  which  intoxicating  liquor  was  sold  (the  ciyil  damage 
act)  not  unconstitutional;  Atwater  y.  Trustees,  124  N.  Y.  610,  27 
N.  B.  387,  holding  erection  of  a  coffer-dam,  causing  a  temporary 
obstruction  to  flow  of  water,  not  a  ••  taking;  ••  Welsenberger  y. 
Miller.  7  Ohio  C.  C.  178,  holding  tiiat  where  tiie  effect  of  a  riyer 
dam  was  merely  to  cause  slack  water  in  a  tributary  which  did 
not  interfere  with  its  ordinary  use  by  riparian  proprietors,  there 
was  no  taking;  Bailroad  y.  Bingham,  87  Tenn.  632,  11  S.  W.  708. 
4  L.  B.  A.  627,  and  n.,  holding  that  an  abutting  owner  Is  not 
entitled  to  compensation  for  depreciation  of  property  caused  by 
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Dlstingnlshed  In  S(trohelm  ▼.  Deim^  77  Fed.  8D4,  46  U.  8.  App. 
639,  holding  that  an  order  of  discharge  of  a  debtor-prisoner  for 
failure  to  pay  his  board  bill  In  advance,  was  final,  and  reviewable  by 
writ  of  error. 

Api>eal  and  error.—  Writ  of  error  must  bear  teste  of  chief  justice 
of  the  Supreme  Ck>nrt,  pp.  169-190. 

Followed  In  Germain  v.  Mason,  154  U.  S.  588,  20  L.  689,  14  8.  Ct 
1171,  where  teste  of  clerk  of  Supreme  Court  of  Montana  held  In- 
sufficient 

18  Wan.  190-222,  20  L.  650,  PENNSYLVANIA  OOLLBGB  OASES. 

Oonxta.— Whether  an  act  Is  repugnant  to  State  Constitution  is 
not  a  question  of  Federal  cognizance  In  a  case  brought  by  writ  of 
error  to  State  court,  p.  212. 

Cited  and  ruling  applied  In  Railroad  Co.  v.  Georgia,  98  U.  S.  366, 
25  L.  188,  holding  the  decision  of  State  court  on  validity  of  sections 
of  State  code  not  open  to  review  in  Supreme  Court;  First  Nat  Bank 
V.  Bennington,  16  Blatchf.  55,  F.  C.  4,807,  following  decision  of 
State  court,  as  to  validity  of  statute  of  Vermont  authorizing  a  bond 
Issue. 

Comrtitational  law. —  Corporate  franchises  granted  to,  and  ac- 
cepted by,  private  corporations  are  In  nature  of  legal  estates  and 
contracts  within  contract  obligation  clause  of  the  Constitution,  p. 
212. 

Cited  In  Oamblos  v.  Philadelphia,  etc.,  R.  Co.,  4  Fed.  Cas.  1106. 
holding  that  all  State  laws.  Incorporating  private  Institutions  for 
public  purposes,  are  legislative  grants,  and  consequently  contracts; 
The  Black  River  Imp.  Co.  v.  Holway,  87  Wis.  588,  59  N.  W.  127,  in 
general  discussion  showing  object  of  the  repealing  clause  In  State 
Constitution. 

Constitutional  law.^  Private  charters  are  contracts  because  based 
for  consideration  on  the  liabilities  and  duties  which  corporators 
assume  by  acceptance;  they  cannot  be  resumed,  diminished,  or  Im- 
paired without  assent  of  corporators,  unless  right  Is  reserved  in 
charter  or  an  antecedent  general  law,  p.  214. 

Cited  and  principle  applied  In  Holyoke  Co.  v.  Lyman,  16  Wall.  611, 
522,  21  L.  187,  140,  affirming  power  of  legislature  to  compel  a  cor- 
poration authorized  by  charter  to  construct  a  dam  across  a  river  to 
alter  It  to  allow  passage  of  fish,  under  a  right  reserved  In  general 
law;  Spring  Valley  W.  W.  v.  San  Francisco,  61  Cal.  6,  holding  the 
act  of  1858,  being  the  company's  charter,  was  subject  to  the  power 
of  alteration  given  by  the  Constitution  of  1849,  and  was  not  Im- 
paired by  the  constitutional  amendment  of  1879;  Watson  Seminary 
V.  Pike  County  Court,  149  Mo.  68,  50  a  W.  882,  45  L.  R.  A.  679. 
holding  that  under  general  laws  of  1845,  an  act  of  1847,  appropriate 
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ing  flues  and  penalties  In  a  county  to  support  a  seminary,  was  sub- 
ject to  repeat    See  note  to  47  Am.  Dec.  478,  and  62  Am.  8t  Rep.  16& 

Oorporationa. — ^When,  by  valid  leglslatiye  act,  two  corporations  are 
consolidated,  they  become  merged  In  the  one  created,  and  neither 
of  the  originals  Is  competent  to  sue  for  any  cause  of  action  subse- 
quent in  date  to  their  acceptance  of  new  act  of  incorporation,  p.  215. 

Oited  In  Kansas,  etc.,  R.  Go.  r.  Smith,  40  Kan.  103,  19  Pac.  637, 
holding  that  when  the  Kansas,  Oldahoma  and  Texas  R.  Oo.  con- 
solidated with  other  railway  companies.  It  ceased  to  exist  as  a  cor- 
poration. 

OonsUtutional  law.— The  corporate  franchises  of  private  corpora- 
tions may  be  altered,  modified  or  amended  by  statute,  in  all  cases 
where  the  power  to  pass  such  laws  is  reserved  in  the  charter  or  in 
some  antecedent  general  law,  pp.  212-220. 

Oiting  cases  which  apply  this  principle  are:  Miller  v.  State,  15 
Wall.  488,  405,  21  U  101*  103,  sustaining  an  act  changing  the  ratio 
of  subscription  to  railroad  stock  carrying  the  right  of  appointing 
directors,  the  modifying  power  being  found  Ini  a  general  antecedent 
statute;  Railway  Go.  v.  Philadelphia,  101  U.  S.  540,  25  L.  015,  hold- 
ing the  legislature  had  power  under  the  Constitution  to  raise  the 
license  on  street  cars  In  Philadelphia;  Greenwood  v.  Freight  Co., 
105  U.  S.  18,  21,  26  L.  064,  065,  holding  that  section  41,  chapter  68,  of 
the  Massachusetts  general  statutes  enabled  the  State  to  repeal  all 
charters  granted  by  it;  Bryant  v.  Board  of  Education,  151  U.  S.  657, 
38  L.  304, 14  S.  Gt  472,  sustaining  act  of  Kentucky,  empowering  the 
trustees  of  a  college  to  remove  it  to  another  site,  power  of  amend- 
ment or  repeal  being  found  in  the  charier;  Appeal  Tax  Court,  etc., 
V.  Baltimore  Academy,  etc.,  50  Md.  447,  affirming  power  of  legisla- 
ture to  revoke  the  immunity  from  taxation  of  a  chartered  charitable 
institution,  the  power  being  in  the  charter;  Thornton  v.  Marginal 
Freight  Ry.,  123  Mass.  84,  holding  the  charter  of  the  Marginal 
Freight  R.  Co.  was  subject  to  repeal,  under  power  in  antecedent 
general  statute,  and  was  legally  repealed  by  act  of  1872;  Attoroey- 
General  v.  Looker,  111  Mich.  507,  60  N.  W.  032,  sustaining  the  stock- 
bolders'  minority  law,  as  not  infringing  right  of  majority  to  elect 
directors,  collecting  authorities;  Watson  Seminary  v.  Pike  County 
Court,  140  Mo.  67,  50  S.  W.  882,  45  L.  R.  A.  670,  holding  that,  under 
general  law  of  1845,  an  act  of  1847,  appropriating  fines  and  penal- 
ties in  a  county  to  support  a  seminary,  was  subject  to  repeal;  West 
Wisconsin,  etc.,  R.  Co.  v.  Board  of  Supervisors,  85  Wis.  271,  hold- 
ing the  acts  of  1871,  repealing  former  statutes,  exempting  railway 
grants  from  taxation,  valid,  the  repealing  power  being  in  the 
Constitution;  Attorney-General  v.  Railroad  Cos.,  85  Wis.  575, 
affirming  constitutionality  of  chapter  278,  laws  of  1874,  limiting 
the  tolls  chargeable  by  railway  companies  on  the  railways  within 
the  State  on  transportation  wholly  within  State,  where  the  charter 
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gave  an  unlimited  right  of  tolL  See  notes  to  84  Am.  Dec.  141,  142, 
and  62  Am.  St.  Bep.  172.  Extended  in  Miller  ▼.  State,  15  Wall.  497, 
21  L.  104,  holding  the  modifying  power  might  exist  in  the  State 
(institution. 

Constitntional  law. —  Assent  renders  legislation,  changing  a  cor- 
porate charter,  valid,  unless  it  changes  the  control  of  the  institu- 
tion, or  diverts  the  fund  of  the  donor  to  a  use  inconsistent  with  the 
purpose  of  original  endowment,  pp.  218-220. 

Oited  and  principle  applied  in  New  York,  etc.,  R.  Ck>.  v.  Bristol. 
151  U.  S.  567,  38  L.  273,  14  S.  Ct  440,  sustaining  validity  of  Ck>nnecti- 
cut  statute  relating  to  railway-grade  crossings,  the  railroad  oharter 
being  subject  to  legislative  power  of  amendment,  specifically  and 
under  general  law.    See  note  to  53  Am.  Dec.  473. 

Constitational  law.— Contract  by  third  person  with  corporation 
does  not  prevent  or  Umit  power  of  legislature  to  alter,  modify,  or 
amend  the  charter,  under  the  reserve  power,  or  with  assent  of  cor- 
poration, p.  222. 

13  WalL  222-236,  20  L.  617,  INSURANGB  00.  v.  WILKINSON. 

Insurance. —  If  effects  of  an  injury  are  lasting  and  remain  when 
the  insprance  is  applied  for,  or  if  the  injury  has  affected,  or  might 
affect,  the  general  health,  or  shorten  life,  non-disclosure,  though  not 
intentional  or  fraudulent,  would  prevent  recovery,  p.  230. 

Cited  and  followed  in  Alabama  Gold  Ins.  Co.  v.  Johnston,  80  Ala. 
475,  2  So.  131,  as  to  symptoms  of  diseases  in  childhood;  Providence, 
etc.,  Assurance  Society  v.  Reutlinger,  58  Arlc.  536,  537,  25  S.  W.  837, 
838,  holding  answers  as  to  physical  condition  should  be  interpreted 
as  referring  only  to  illness  or  injury  affecting  the  risk;  Bancroft  v. 
Home  Benefit  Assn.,  120  N.  Y.  19,  23  N.  B.  999,  8  L.  R,  A.  70, 
holding  that  a  slight  injury  to  the  throat,  received  in  fencing,  was 
not  a  serious  injury,  to  cause  breach  of  warranty;  Rand  v.  Life 
Assurance  Society.  97  Tenn.  296,  37  S.  W.  8,  sustaining  instructions 
on  meaning  of  "  serious  illness  "  and  **  use  of  chloral  '*  in  applica- 
tion for  policy;  Knights  of  Pythias  v.  Cogbill,  99  Tenn.  37,  41  S.  W. 
343,  holding  that  omission  to  mention  a  disease  which  did  not  con- 
tribute to  death  of  insured  did  not  render  policy  void.  See  also  note 
to  59  Am.  Rep.  820,  on  warranties  by  answers  in  insurance  applica- 
tions. 

Insurance. —  Fact  that  injury  was  serious  at  time  does  not,  of 
itself,  require  its  disclosure  upon  applying  for  life  insurance,  p.  230. 

Cited  in  Weigle  v.  Cascade,  etc.,  F.  &  M.  Ins.  Co.,  12  Wash.  455, 
41  Pac.  55,  in  discussion  of  the  elements  of  concealment  of  material 
facts,  avoiding  a  policy. 

Insurance. —  Question  whether  an  injury  was  so  serious  as  to 
require  disclosure,  when  raised,  is  for  Jury,  not  the  insurer,  to  oe- 
cide,  p.  230. 
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Cited  in  Bassen  y.  American  Fire  Ins.  Co.,  2  Haglies,  537,  F.  C. 
1,094,  holding  a  verdict  that  words  of  reference  In  body  of  a  policy 
did  not  convey  notice  of  conditions  indorsed  in  small  type  bound 
the  court 

Beformation  of  instruments.— Where  written  instrument  fails 
to  express  Intention  of  parties,  as  the  result  of  accident,  mistake,  or 
fraud,  it  may  be  set  aside  or  reformed  In  equity,  and  sometimes  in 
an  action  at  la^t  and  parol  evidence  is  admissible  for  that  purpose, 
pp.  231,  282. 

The  citing  cases  applying  this  well-known  rule  are:  Insurance 
Co.  V.  Mahone,  21  Wall.  155,  22  L.  594,  admitting  parol  evidence 
to  prove  that  an  answer  to  an  application  question,  written  by 
the  agent,  was  not  that  verbally  made  by  the  applicant,  as  to  tem- 
perance; New  Jersey,  etc.,  Ins.  Co.  v.  Baker,  94  U.  S.  614,  24  L. 
270,  to  same  effect,  as  to  questions  of  usual  medical  attendant  and 
deaths  In  family;  Snell  v.  Insurance  Co.,  98  U.  8.  89,  25  L.  54,  re- 
forming contract  of  fire  insurance  made  in  name  of  owner's  agent 
so  as  to  cover  all  Interests;  American  Basket  Co.  v.  Farmville  Ins. 
Co.,  8  Hughes,  253,  F.  C.  290,  saying  policies  must  be  construed 
liberally  in  respect  to  the  insured  and  strictly  as  to  the  Insurer: 
London  &  Lancashire  F.  I.  Co.  v.  Storrs,  71  Fed.  125,  36  U.  S.  App. 
327,  on  power  of  parties  to  contract  of  Insurance  to  waive  stipula- 
tions, as  to  appointment  of  umpire  before  appraisement;  Glover  v. 
National  Fire  Ins.  Co.,  85  Fed.  130,  42  U.  S.  App.  728,  allowing 
parol  evidence  to  show  that  a  misdescription  of  occupancy  of  the 
premises  was  made  by  the  agent  with  knowledge  of  the  facts;  Mc- 
Blroy  V.  British  America,  etc.,  Co.,  94  Fed.  997,  998,  allowing  parol 
evidence  to  prove  that  a  policy  was  issued  with  agenfs  knowledge 
of  other  Insurance  and  incumbrance;  Maxson  v.  Llewelyn,  122  Cal. 
199  54  Pac.  784,  sustaining  a  finding  on  evidence  that  a  check  for  a 
first  premium  was  obtained  by  agenfs  fraudulent  representation 
of  nature  of  policy  to  be  Issued  on  the  application;  Franklin  Ins.  Co. 
V.  Humphrey,  65  Ind.  557,  32  Am.  Rep.  85,  rejecting  evidence  to 
prove  custom  to  remove  property  to  a  place  of  safety  during  season 
of  '*  running  ice,"  which  insured  was  not  bound  to  observe;  Insur- 
ance Go.  V.  Gray,  44  Kan.  735,  25  Pac.  199,  holding  evidence  cor- 
rectly admitted  to  show  untruth  of  statements  in  an  application*  by 
an  illiterate,  to  which  he  had  afilxed  his  mark;  Planters'  Mutual 
Ins.  Co.  V.  Deford,  38  Md.  402,  admitting  parol  evidence  to  prove  that 
agent  was  informed,  at  the  time,  of  nature  of  the  insurable  Interest, 
to  rebut  allegation  of  breach  of  warranty;  Ben  Franklin  Ins.  Co.  v. 
Giilett,  54  Md.  218,  directing  reformation  of  policy  and  payment  of 
loss  where  agent,  by  mistake  and  knowing  the  facts,  omitted  to  de 
scribe  property  as  leasehold;  Kausal  v.  Minnesota,  etc.,  Ins.  Assn., 
31  Minn.  23,  47  Am.  Rep.  779,  16  N.  W.  432,  holding  verbal  testi- 
mony admissible  to  prove  that  application  was  filled  up  by  com- 
pany's agent,  and  that  the  facts  were  fully  and  correctly  stated  to 
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blm;  Rivara  ▼.  Queens  Ins.  Go.,  02  Miss.  729,  holding  oral  testimony 
admissible  to  show  circumstances  under  which  policy  was  Issued 
and  to  effect  an  estoppel,  as  to  any  of  its  provisions;  Insurance  Go. 
Y.  Gibson,  72  Miss.  06,  17  So.  14,  admitting  parol  erldence  to  show 
waiver  of  a  stipulation  that  applicant's  real  interest  most  be  set 
out  in  policy,  where  the  applicant  was  lessee  and  the  Insurance  was 
issued  on  the  entire  interest;  Tracy  y.  Union  Iron  Works,  29  Mo. 
App.  30S,  majority  holding  that  parol  testlmoi^y  was  not  allowable 
to  prove  a  collateral  agreement  by  lessor  to  construct  a  switch,  not 
mentioned  in,  but  forming  part  of,  the  consideration,  for  the  ac- 
ceptance of  the  lease;  Pechner  v.  Phoenix  Ins.  Go.*  06  N.  Y.  207, 
holding  parol  evidence  admissible  to  prove  waiver  by  agent  of  con- 
dition as  to  additional  insurance,  and  that  the  waiver  might  be  by 
parol;  irlanters'  Ins.  Go.  v.  Sorrels,  1  Baxt  366,  26  Am.  Rep.  782,  ad- 
mitting parol  evidence  to  prove  full  disclosure  of  Insured's  title  to 
agent,  who  filled  up  the  answers  In  application;  American  Gentral 
Ins.  Ga  V.  McGrea,  8  Lea,  626,  41  Am.  Rep.  052,  aflbrming  power  of 
agent  to  waive  by  parol  a  condition  as  to  other  Insurance,  when  duly 
notified;  Dale  v.  Gontinental  Ins.  Go.,  96  Tenn.  49,  81  a  W.  269,  hold- 
ing that  a  prohibition  against  waiver  of  conditions  of  a  policy,  ex- 
cept  by  the  general  manager,  may  be  waived  by  parol;  Home  Ins., 
etc.,  Go.  V.  Lewis,  48  Tex.  630,  holding  that  a  mistake  In  the 
number  of  the  block  in  which  property  was  situated  would  be  cor- 
rected unless  the  rules  of  insurer  prohibited  further  insurance  in 
the  block  to  which  property  really  belonged;  Texas  Banking  &  Ins. 
Go.  V.  Stone,  49  Tex.  14,  restating  rule  of  admissibility  of  parol 
evidence,  to  prove  agents  responsible  for  statements  or  omissions 
in  application  and  estop  insurer  from  setting  up  breach  of  war- 
ranty; Ring  V.  Windsor  Go.  M.  F.  I.  Go.,  61  Vt  669,  admitting 
parol  evidence  to  estop  insurer  from  proving  false  statement  as  to 
Incumbrances,  made  by  agent  in  the  application;  McLean  v.  Pied- 
mont, etc,  L.  L  Go.,  29  Gratt  877,  admitting  parol  evidence  to  show 
that  conditions  Inserted  in  receipts  given  for  back  premiums  were 
in  violation  of  an  agreement  made  with  the  company;  Wytheville 
Ins.  Go.  V.  Stults,  87  Va.  638,  13  S.  E.  80,  holding  that  an  oral  appli- 
cation for  a  policy  does  not  thereby  become  a  warranty,  and  if 
false  but  honestly  made,  does  not  avoid  the  policy;  Deitz  v.  Insur- 
ance Go.,  81  W.  Va.  857,  18  Am.  St  Rep.  915,  8  S.  E.  620,  holding 
parol  evidence  admissible  to  prove  that  application  was  filled  up 
by  agent  and  that  facts  were  fully  and  correctly  stated  to  him. 

Distinguished  in  Hubbard  v.  Mutual  Reserve  F.  L.  Assn.,  80  Fed. 
C85,  holding  the  insured  cannot,  by  parol  evidence,  show  that  the 
statements  in  his  application  were  not  true.  Denied  In  McGoy  v. 
Metropolitan  L.  I.  Go.,  133  Mass.  86,  holding  the  rule  of  principal 
case  had  not  been  adopted  In  State  and  that  parol  evidence  could 
not  be  admitted  to  contradict  statements  in  the  application;  Frank- 
lin F.  Ins.  Go.  V.  Martin,  40  N.  J.  L.  677,  679,  29  Am.  Rep.  278,  279, 
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retueUng  to  allow  parol  testimony  to  vary  a  contract  of  Intrarance 
and  to  raise  an  estoppel  In  pals  which  shall  conclude  the  Insurer 
from  pleading  forfeiture  for  breach  of  condition. 

BstoppeL — Where  one  party  has  by  his  representationi^  or  con- 
duct induced  the  other  party  to  a  transaction  to  give  him  an  ad- 
vantage, which  it  would  be  against  equity  and  good  conscience 
for  him  to  assert,  he  is  estopped  to  avail  himself  of  it  in  a  court 
of  justice,  p.  233. 

Olted  and  principle  affirmed  In  Metropolitan  L.  I.  Oo.  v.  Harper, 

8  Hughes,  267,  F.  C.  9,505,  holding  that  estoppel  was  the  cause  of  the 
rule  allowing  parol  evidence  to  prove  that  insurance  agent's  acts  had 
operated  as  a  fraud  on  the  insured;  Mutual,  etc.,  L.  L  Co.  v.  Bobl- 
son,  58  Fed.  730,  19  U.  S.  App.  266.  22  L.  R.  A.  331,  holding  Insurer 
estopped  to  deny  truth  of  answers  inserted  by  its  medical  examiner 
authorized  to  ask  the  questions  and  write  the  answers:  Glover  v. 
National  Fhre  L  Go.,  85  Fed.  131,  42  U.  S.  App.  728,  holding  agent's 
knowledge  of  real  condition  and  situation  of  the  risk,  estopped  the 
company  from  disputing  the  statement;  Strauss  v.  Insurance  Oo.. 

9  Colo.  App.  891,  48  Pac  824,  holding  that  if  the  agent  knew  of 
other  insurance  before  Issue  of  policy  the  company  was  estopped 
to  plead  breach  of  condition;  Gillespie  v.  Schuman,  62  Ga.  252. 
habitual  acceptance  of  premiums  after  due  date  estops  company 
from  setting  up  sickness  of  Insured  when  last  payment  made  to 
defeat  policy;  Standard  Life,  etc.,  Ck>.  v.  Davis,  59  Kan.  527,  53 
Pac  858,  holding  company  estopped  to  allege  breach  of  warranty 
when  answers  as  to  other  Insurance  were  Incorrectly  inserted  In 
application  for  an  accident  policy  on  correct  information  given 
by  insured;  Maryland  Fire  Ins.  Ck>.  v.  Gusdorf,  43  Md.  513,  holdinp: 
company  estopped  by  act  of  Its  president  waiving  production  of 
policy  for  indorsement  of  allowance  of  removal  of  property  in- 
sured; Hartford  Fire  Ins.  Ga  v.  Keating,  80  Md.  147,  63  Am.  St. 
Rep.  505,  88  Atl.  81,  issue  by  an  agent  of  a  policy  with  full  knowl- 
edge that  the  interest  of  insured  is  not  that  of  sole  and  absolute 
owner,  estops  company  from  setting  up  that  defense;  Westchester 
Fire  Ins.  Go.  v.  Earle,  33  Mich.  161,  where  an  agent  has  so  acted 
as  to  bind  himself  in  the  allowance  of  additional  insurance  the  com- 
pany is  also  bound;  Gook  ▼.  Standard  L.  lb  A.  Ins.  GOm  84  Mich. 
18,  47  N.  W.  570,  holding  that  an  insured  was  estopped  from 
relying  on  action  of  agent  in  extending  accident  policy  to  Injuries 
while  under  influence  of  liquor,  when  policy  expressly  negatived 
the  agenfs  power  to  alter  the  conditions;  Parsons  v.  Knoxville 
F.  I.  Go.,  132  Mo.  590,  81  8.  W.  120,  holding  insurer  estopped 
from  claiming  forfeiture  of  policy  when  agent  omitted  to  ind<Nrse 
on  it  the  fact,  known  to  him,  that  insured  did  not  own  the  land 
on  which  the  property  stood;  Thomas  v.  Hartford  Fire  Ins.  Go.,  20 
Mo.  App.  157,  holding  the  company  estopped  by  acts  of  agent 
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tion,  when  fhe  agent  preiMired  the  statement;  Tubbs  v.  Dwelling- 
House  Ins.  Co.,  84  Mich.  652,  48  N.  W.  296,  holding  that  the  act 
of  a  soliciting  agent  in  inserting  In  the  application  an  incorrect 
amount  of  unpaid  purchase  money,  without  notice  to  the  insured, 
did  not  constitute  a  breach  of  warranty;  Breckinridge  y.  American 
Central  Ins.  Oo.,  87  Mo.  71,  holding  insurer  bound  to  an  assign- 
ment of  the  policy  approyed  by  its  regular  agent,  fib  want  of 
particular  authority  being  communicated  to  the  insured;  Gentry 
y.  Connecticut  Mut  L.  I.  Co.,  15  Mo.  App.  225,  in  general  discussion 
as  to  agent's  powers,  holding  that  authority  to  receiye  and  forward 
applications  and  receive  the  first  premium,  authorized  agent  to 
bind  the  company  by  his  receipt;  Barnard  y.  National  Fire  Ins. 
Co.,  88  Mo.  App.  114,  holding  company's  agent  had  power  to  walye 
a  condition  against  assignment,  and  his  acceptance  of  premium 
from  assignee  bound  the  company;  Sprague  y.  Western  Home  Ins. 
Co.,  49  Mo.  App.  427,  holding  when  policy  contained  a  provision 
inhibiting  agent's  power  to  waive  any  conditions  the  policy  became 
void  on  a  breach  as  to  occupancy  occurring;  McCoUum  v.  Liverpool^ 
iL.  &  6.  Ins.  Co.,  67  Mo.  App.  81,  holding  a  general  agent  had 
power  by  oral  agreement  to  waive  proof  of  loss;  Fire  Ins.  Co.  y. 
Building  Assn.,  48  N.  J.  L.  656,  657,  holding  the  powers  of  an 
agent  will  be  considered  as  general  in  the  absence  of  express  limi- 
tations in  the  policy  or  of  notice  to  the  assured  of  the  existence 
of  a  restriction;  Marvin  v.  Universal  L.  I.  Co.,  85  N.  Y.  283,  39 
Am.  Rep.  659,  where  the  policy  expressly  denied  to  any  agent  the 
power  to  waive  conditions,  and  the  assured  had  notice,  held,  an 
agent  had  no  power  to  extend  time  for  payment  of  premium;  Ken- 
drick  y.  Mutual  Ben.  L.  Ins.  Co.,  —  8.  C.  — ,  82  S.  B.  '229,  holding 
that  an  instruction  to  an  agent  to  require  a  health  certificate  when 
premium  not  paid  for  thirty  days  after  due  was  not  binding  on 
insured;  Planters'  Mutual  Ins.  Co.  v.  Lyons,  88  Tex.  273,  holding 
that  assent  of  company's  agent  to  additional  insurance  bound  the 
company  unless  insured  knew  that  agent  had  no  authority  to  con- 
sent; Smith  y.  Niagara  F.  L  Co.,  60  Vt  691,  692,  6  Am.  St.  Rep. 
147,  148,  15  Aa  856,  1  L.  R.  A.  221,  and  n.,  holding  that  where 
a  local  agent,  with  limited  authority,  had  no  power  to  waive 
statement  of  losses,  any  waiver  by  him  would  be  void,  and  a 
vraiver  by  general  agent,  unless  made  in  the  prescribed  manner* 
would  also  be  void;  Sheppard  y.  Peabody  Ins.  Co.,  21  W.  Va«  881* 
882,  holding  the  authority  of  a  local  agent  to  bind  the  company 
depended  on  his  apparent  powers,  which  the  assured  had  a  rlglit 
to  assume.  See  note  to  65  Am.  Dec.  557.  Cited,  arguendo,  in 
French  y.  People,  6  Colo.  App.  817,  40  Pac  465. 

Insuranoe  company,  establishing  a  local  agency,  most  be  held 

responsible  to  parties  with  whom  they  transact  business  for  acts 
■ad  declaratlonB  of  agent  within  scope  of  his  employment  p.  235. 

The  citing  cases  aflOrming  and  relying  upon  this  holding  are  in 
part  as  follows:  Bauble  y.  iBtna  Ins.  Co.,  2  Dill.  159,  F.  C.  1,111, 


13  Wall.  222-286  Notes  on  U.  a  BeporU.  684 

holding  that  a  local  agent  had  power  to  Mnd  the  oompanj  bj  a 
IMtfol  contract  to  renew  a  policy  daring  plaintllTs  ownership;  Brag- 
ger  Y.  State  Invest  Ins.  Co.,  5  Sawy.  310,  F.  G.  2,051,  reforming  a 
policy  ta  Include  mill  machinery  omitted  In  error  from  application 
by  agent  expressly  authorized  to  prepare  applications;  Sawyer  r. 
Bqultable  Accident  Ins.  Oo^  42  Fed.  32,  33,  34,  holding  agent  bad 
no  authority  after  signature  oi  an  application  to  supply  a  blank  as 
to  Income;  Mutual,  etc,  Ins.  Oo.  ▼.  Boblson,  54  Fed.  595,  where  tbm 
Insured  had  no  knowledge  of  any  limitation  of  agents'  powers,  iM^d 
fully  communicated  to  the  agents  the  facts  with  reference  to  ques- 
tions, the  issue  of  a  policy  waived  aU  non-statements;  Laclede,  etc, 
Mfg.  Ck>.  V.  Hartford,  etc.,  Ins.  Co.,  60  Fed.  359,  19  U.  8.  App.  510, 
holding  an  agent  had  no  authority  to  modify  verbally  an  Insiuv 
ance  on  boilers  so  as  to  include  two  new  boilers  put  In  since  date  of 
policy;  American  Employers,  etc.,  Co.  v.  Barr,  68  Fed.  876^  32  U.  8. 
App.  444,  holding  an  agent  had  apparent  authority  to  make  a  Mndlng 
contract  of  Insurance  without  any  further  approval  of  risk  by  the 
company;  Fireman's  Fund  Ins.  Ga  y.  Norwood,  69  Fed.  74,  76,  78, 
8SS  U.  8.  App.  490,  holding  the  act  of  an  agent  with  knowledge  of  In- 
tftnded  Insurance  to  a  specified  amount  in  taking  and  delivering  poli- 
cies conditioned  against  further  insurance,  except  to  a  smaller  sun, 
eutopped  the  company;  8upreme  Lodge  of  K.  of  P.  v.  Withers,  89 
Fed.  164,  59  U.  S.  App.  185,  holding  that  the  secretary  of  a  section 
was,  in  fact,  the  agent  of  the  board  of  control  for  receiving  and 
transmitting  dues,  notwithstanding  the  provision  In  society's  gui- 
oral  laws;  M'Blroy  v.  British  America,  etc.,  Co.,  94  Fed.  1000,  hoki- 
ing  that  the  issue  of  a  policy  was  a  ratification  of  the  acts  of  aa  in- 
surance solicitor,  not  a  regular  agent  of  ^e  company,  and  bound  It 
to  knowledge  acquired  by  him;  Piedmont  &  Arlington  L.  ins.  Co.  v. 
Young,  58  Ala.  484,  29  Am.  Bep.  773,  holding  that  an  insured  Intend- 
ing to  take  a  **  participating  **  policy  was  entitled  to  recover  on  the 
misrepresentations  of  the  agent  that  the  policy  issued  was  of  that 
class;  Commercial  Fire  Ins.  Go.  v.  Allen,  80  Ala.  576,  1  80.  206,  hold- 
ing company  bound  to  agent* s  knowledge  of  title  of  property  insured; 
Syndicate  Ins.  Co.  v.  Gatchings,  104  Ala.  189,  16  So.  50,  holding  iB- 
surer  bound  to  a  waiver  of  proof  of  loss  by  local  agent  without  au- 
thority, but  where  the  insured  had  no  notice  of  the  limitation  of  his 
power;  Keith  v.  Herschberg  Optical  Co.,  48  Ark.  146,  2  8.  W.  779, 
holding  principals  liable  for  contract  of  travelling  salesman  not  to 
sell  a  certain  class  of  goods  to  any  other  merchant  In  a  town;  Jaoo- 
way  y.  Insurance  Oo.,  49  Ark.  324,  5  8.  W.  340,  folding  It  was  wltlUn 
scope  of  agenfs  apparent  antbority  to  receive  a  conditional  appUea* 
tlon  fbr  insurance;  SUverberg  v.  Phoenix  Ins.  Co.,  67  Cal.  40,  7  Pae. 
88,  bftl4^"g  agents  were  authorised  to  waive  a  condition  as  to 
possession  of  the  property  Insured;  Faraum  v.  Phoenix  Ins.  Co., 
88  OaL  257.  17  Am.  St  Bep.  242,  28  Pac  872,  holding  company 
ooond  by  term  of  credit  allowed  by  agent;  West  Coast  L.  Go.  y« 
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State  Inyestmeat  etc.,  Oo.,  98  Gal.  509,  88  Pac.  260,  holding  agent 
had  authority  to  waive  surrender  of  a  leasehold  interest  and  con- 
dition at  to  occupancy;  Knarston  y.  Manhattan  Life  Ins.  Co.,  124 
OaL  76,  66  Pac.  773,  holding  a  general  agent  of  an  insurance  com- 
pany could  waiye  the  conditions  of  a  policy  and  extend  the  time 
for  payment  of  a  premium;  United  States  Accident  Assn.  v.  Kit- 
tenrlng,  22  Ck>lo.  263,  44  Pac.  697,.  company  not  estopped  to  prove 
restricted  character  of  agent* s  authority  when  Itnown  to  insured; 
Waterbury  y.  Dakota  F.  &  M.  Ins.  Ck>.,  6  Dak.  478,  43  N.  W.  701, 
holding  the  agent*  s  reply  as  to  safety  of  a  stovepipe  bound  the 
company  though  insured  failed  to  carry  out  a  representation  that 
he  would  build  a  chimney;  American  Life  Ins.  Co.  v.  Green,  57 
Ga.  472,  acceptance  of  a  premium  by  general  agent  after  due  date 
is  a  waiver  of  forfeiture,  the  insured  being  In  good  health  at  the 
time;  Clay  v.  Phoenix  Ins.  Co.,  97  Oa.  64,  25  S.  B.  421,  holding 
notice  to  company's  agent  of  vacancy  of  property,  notice  to  com- 
pany; Clubb  V.  American  Accident  Co.,  97  Ga.  611,  26  S  B.  388, 
holding  agent's  misdescription  of  occupation  of  insured  in  appli- 
cation, without  knowledge  of  Insured,  bound  the  company;  Phoenix 
M.  L.  Ins.  Co.  y.  Hinesley,  76  Ind.  10,  holding  notice  to  general 
agent  of  a  foreign  insurance  company  that  premiums  were  paid 
by  consent  after  due,  and  waiver,  was  notice  to  company^,  Lake 
Shore,  etc,  R.  Co.  v.  Foster,  104  Ind.  313,  64  Am.  Rep.  328,  4  N.  B. 
81,  holding  company  liable  for  loss  of  baggage  intrusted  in  good 
faith  to  baggageman  to  place  on  train;  Commercial  Union  Ass. 
Co.  y.  State,  118  Ind.  886,  16  N.  B.  621,  holding  agent  of  a  foreign 
insurance  company  could  bind  the  company  by  a  parol  contract 
of  Insurance;  Slater  v.  Capital  Ins.  Co.,  89  Iowa,  632,  635,  67  N.  W. 
423,  424,  23  L.  B.  A.  183,  holding  waiver  of  proof  of  loss  by 
special  adjusting  agent  binds  the  company  when  Insured  knew 
of  no  limitation  of  his  authority;  American  Central  Ins.  Co.  v. 
McLanathan,  11  Kan.  649,  where  failure  to  state  Insurer's  interest 
in  property, held  waived  by  agent  and  company  l>ound;  Life  Ins. 
Co.  y.  Twining,  19  Kan.  381,  holding  acts  of  agent  in  Inducing  an 
insured  to  take  a  corrected  policy  by  giving  time  for  payment  of 
premium  binding  on  company  when  Insured  died  after  due  date 
but  before  expiration  of  the  extension;  Western  Home  Ins.  Co. 
y.  Hogue,  41  Kan.  627,  21  Pac  643,  a  general  agent  of  a  com- 
(pany  having  authority  to  renew  policies  binds  the  company  by  a 
'  renewal  in  an  unauthorized  manner,  as  by  a  renewal  certificate. 

Blsewhere  the  syllabus  holding  has  been  affirmed  and  relied 
upon  by  the  following:  Mississippi  Valley  Ins.  Co.  v.  Neyland, 
9  Bush,  436,  holding  a  general  agent  who  exceeds  his  powers  may 
bind  principal  unless  insured  had  notice  of  the  limitation  as  by 
delivery  of  a  binding  receipt  without  payment  of  first  Installment; 
Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  296,  8  S.  W.  467,  where  agent 
knew  of  an  additional  insurance  his  knowledge  Is  imputable  to 
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company,  so  that  receipt  of  premiums  waived  forfeiture;  Packard 
V.  Fire  Ins.  Co.,  77  Me.  150,  holding  the  issue  of  a  policy  on  an' 
application  prepared  and  submitted  by  one  who  is  not  In  fact 
the  company's  agent,  is  a  recognition  of  his  agency,  and  his  waiver 
of  written  assent  to  material  alterations  in  the  property  binds  the 
Insurer;  Mallholt  v.  Metropolitan  L.  I.  Co.,  87  Me.  381.  47  Am.  St. 
Rep.  340,  82  AtL  991.  holding  waiver  of  medical  examination  by 
agent  bound  the  company  when  policy  was  actually  Issued  and 
premiums  received;  Schaeffer  v.  Farmers'  M..  etc..  Co.,  80  Md.  575. 
45  Am.  St  Rep.  368.  31  Atl.  319.  holding  notice  to  agent  of  use 
of  an  engine  on  premises  was  notice  to  the  company;  Hartford 
Fire  Ins.  Co.   v.  Keating,  86  Md.   146.  63  Am.   St   Rep.  504,   38 
AtL  31,  when  a  company  supplies  a  person  with  policies  in  blank, 
with  authority  to  issue,  sign  and  deliver  them  and  receive  pre- 
miums. It  constitutes  him  a  general  agent;  Pechner  v.  Ins.  Co.,  65 
N.   Y.   209,   holding   that   an   agent   authorized   to   issue   policies 
and  write  contents  thereon,  may  bind  the  company  to  a  waiver 
of  a  condition;    Merserau    v.  Phenix    Mutual   L.  I.  Co.,  66   N.  Y. 
278,  holding  an  Insured  having  knowledge  that  an  agent* s  author- 
ity was  limited  in  receiving  renewal  premiums  could  not  plead 
payment  to  agent  without  company's  receipt  in  bar  of  forfeiture; 
Goodwin  V.  Massachusetts,  etc.,  Ins.  Co.,  73  N.  Y.  495,  holding 
the  act  of  an  agent  in  waiving  proof  of  loss  within  the  specified 
time  bound  the  company;  Flynn  v.  Equitable  L.  I.  Co.,  78  N.  Y. 
577,  84  Am.  Rep.  565,  holding  company  estopped  to  deny  truth  of 
answers  by  the  medical  examiner;  Weed  v.  London  &  L.  F.  I.  Co., 
116  N.  Y.  117,  22  N.  E.  232,  holding  a  special  agent,  with  limited 
authority,  had  no  power  to  waive  forfeiture  for  breach  of  con- 
dition as  to  defect  of  title;  Forward  v.  Continental  Ins.  Co.,  142 
N.  Y.  389,  37  N.  E.,  617,  25  L.  R.  A.  640,  holding  hisuring  com- 
pany aifected  by  knowledge  of  agent  Intrusted  with  the  power 
of  issuing  policies  that  the  insured  was  not  sole  owner  at  time 
of  issue;  McCraw  v.  Old  North  State  Ins.  Co.,  78  N.  O.  165,  holding 
it  error  to  omit  to  inform  a  jury  that  company  was  bound  by 
acts  of  its  agent  within  the  line  of  his  employment;  Homthal 
V.  Western  Ins.  Co.,  88  N.  C.  75.  holding  that  agent's  knowledge 
of  existing  insurances  and  issue  of  policy  was  a  waiver  of  pro- 
hibition of  other  insurance  without  consent;  Follette  v.  Accident 
Assn.,  107  N.  C.  244,  247.  22  Am.  St  Rep.  879.  882,  12  S.  B.  372,  12 
1j.  R.  a.  317,  where  agent's  actual  knowledge  of  applicant's  de- 
fective hearing,  held  constructive  notice  to  principal  and  Issue  of 
policy  deemed  waiver  of  the  objection;  Horton  v.  Home  Ins.  Co., 
122  N.  C.  505,  65  Am.   St   Rep.  722,  29  S.  B.  946,  holding  that 
agent's  knowledge  of  advertisement  for  sale  of  Insured  property 
by  mortgagees  was  knowledge  of  the  company,   and  when   the 
insured   was   Ignorant  of  the   foreclosure  and   sale,   the   Insurer 
remained  bound;  Kendrlck  y.  Mutual  Ben.  L.  Ina.  Oo^  124  M.  C. 
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319,  70  Am.  St  Rep.  595,  32  S.  B.  729,  holding  that  written  instruc- 
tions to  agents  that  if  premium  was  more  than  thirty  days  over- 
dne  there  must  be  a  health  certificate,  was  evidence  that  credit 
was  allowable;  Hardwick  v.  State  Ins.  Co.,  20  Or.  560,  26  Pac. 
844,  holding  company  bound  by  a  verbal  contract  of  agent  for  sur- 
render of  existing  policy  and  Issue  of  new  policy,  the  increased 
premium  to  be  paid  on  issue,  but  insurance  to  take  effect  iimme- 
diately;  Stickley  v.  Mobile  Ins.  Co.,  87  S.  C.  69,  16  S.  B.  284.  sus- 
taining a  refusal  of  a  non-suit  in  action  on  an  oral  contract  of  in- 
surance made  by  an  agent;  American  Central  Ins.  Co.  v.  McCrea. 
8  Lea,  528,  41  Am.  Rep.  654,  holding  that  an  agent  under  a  power 
authorising  the  countersigning  and  issue  of  policies  and  the  doing 
of  the  customary  acts  and  duties  of  inshrance  agents,  could  waive 
a  condition  as  to  other  insurance;  Continental  Ins.  Co.  v.  Kasey. 
25  Oratt  278,  18  Am.  Rep.  684,  where  the  insurer  inspects  the 
premises  and  subsequently  issues  policy  the  insured  is  not  liable 
for  a  misdescription  in  the  application  and  policy  made  by  the 
agent;  Mutual  Fire  Ins.  Co.  v.  Ward,  95  Va.  238.  239,  28  S.  E. 
211,  212,  holding  that  knowledge  of  other  insurance  acquired  by 
an  agent  authorized  to'  receive  and  accept  proposals,  fix  rremiunis 
and  receive  payment  Is  knowledge  of  the  company  whether  com- 
municated to  company  or  not;  Georgia  Home  Ins.  Co.  v.  Good^,  1)5 
Va.  758,  30  S.  B.  369,  holding  that  a  false  statement  of  no  incuro* 
brance  in  application  made  on  advice  of  agent  that  it  was  too 
small  to  be  noticed,  estopped  the  company  from  claiming  forfeiture: 
Coles  V.  Jefferson  Ins.  Co.,  41  W.  Va.  266,  23  S.  B.  733,  holding 
the  extent  of  an  agent* s  power  may  depend  rather  on  what  he  Is 
held  out  to  the  public  to  possess  rather  than  on  his  actual  powers: 
Woolpert  V.  Franklin  Ins.  Co.,  42  W.  Va.  662,  26  S.  E.  526.  affirmicg 
power  of  agent  authorized  to  issue  policies,  to  waive  forfeitures 
and  conditions  in  policy  and  consent  to  prior  and  subsequent  in- 
surance.   See  note  to  93  Am.  Dec.  324,  and  note  to  42  Am.  Rep.  622. 

Cited  In  general  discussion  In  De  Lancey  v.  Ins.  Co.,  52  N.  H.  5 JO; 
arguendo,  in  Pelzer  v.  Sun  Fire  Office,  36  S.  C.  270.  15  S.  E.  583. 

Distinguished  in  New  York  L.  Ins.  Co.  v.  Fletcher.  117  U.  S.  531, 
532,  29  L.  938,  939,  6  S.  Ct  843,  holding  an  assured  bound  by  his 
statements,  when  the  application  expressly  stipulated  that  the  com- 
pany should  not  be  bound  by  its  agent's  statements  unless  reduced 
to  writing  and  forwarded  with  application;  United  States  L.  Ins.  Co. 
v.  Smith.  92  Fed.  508,  where  the  facts  as  to  rejection  of  prior  appli- 
cations were  communicated  to  agent,  who,  without  authority,  sup- 
plied a  false  answer,  the  company  was  held  not  bound;  Stamey  v. 
Western  Union  TeL  Co.,  92  Ga.  618.  44  Am.  St  Rep.  99,  18  S.  E.  1010, 
holding  delivery  of  a  message  to  company's  messenger  is  not  de- 
livery to  the  company,  until  message  presented  and  accepted  at 
transmitting  office;  O'Brien  v.  Prescott  Ins.  Co.,  134  N.  Y.  31,  34,  31 
N.  B.  266,  267,  holding  that  where  the  power  of  the  agent  was  e}> 
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pressly  limited  by  the  policy  an  agent  had  no  power  to  waive  con- 
dition as  to  occupancy  of  building  Insured. 

Insnxance. —  Where  an  agent  misleads  a  customer  as  to  what  ap- 
plication should  contain,  or  himself  prepares  application  and  obtains 
customer's  signature,  on  assurance  of  its  correctness,  description 
of  risk  should  be  regarded  as  act  of  Insurer,  not  of  insured,  pp. 
235-236. 

The  citing  cases  affirming  and  applying  this  holding  are,  in  part,  as 
follows:  New  Jersey,  etc.  Ins.  Co.  v.  Baker,  94  U.  S.  614,  24  L.  270. 
holding  that  the  application,  being  filled  up  by  the  agent,  could  not- 
be  set  up  to  defeat  Its  policy;  Bames  v.  Home  Ins.  Co..  04  U.  S.  630. 
24  L.  301*  where  Interest  of  insured  was  mlsdescribed  In  application 
for  fire  policy,  written  up  by  agent,  though  correctly  communicated 
to  him;  Ck>ntlnental  Ins.  Ck>.  y.  Chamberlain,  132  U.  S.  309,  33  L. 
343,  10  S.  Ct  88,  holding  the  act  of  district  agent,  in  writing  a 
negatiye  answer  as  to  other  insurance  and  informing  the  applicant 
that  insurance  in  a  co-operative  society  did  not  need  disclosure, 
estopped  the  company  from  denying  liability;  Sias  t.  Roger  Williams 
Ins.  Co.,  8  Fed.  186,  holding  company  bound  by  statement  prepared 
by  sub-agent  verbally  appointed  by  agent;  Langdon  v.  Union  Mutual 
li.  L  Co.»  14  Fed.  276,  holding  company  estopped  by  act  of  sub- 
agent,  stating  wrong  name  of  medical  attendant,  having  correct  In- 
formation; Pacific  Mut  Lu  L  Co.  V.  Snowden,  58  Fed.  346,  12  U.  S. 
App.  704,  where  the  Insured  fully  stated  his  occupation  and  the 
agent  classified  the  risk  and  fixed  the  premium,  the  Insurer  was 
bound;  Standard  Life,  etc.,  Co.  v.  Fraser,  76  Fed.  708,  44  U.  S.  App. 
694,  holding  there  was  no  fraud  in  an  application  when  the  facts 
were  truly  stated  to  the  agent,  as  to  prior  insurance,  and  answer 
made  on  his  advice;  New  York  L.  L  Co.  v.  Russell,  77  Fed.  102, 
108,  104,  40  U.  S.  Ai^.  530,  holding  company  bound,  when  facts  of 
disease  were  communicated  to  agent,  who  filled  up  the  application; 
Phoenix  Ins.  Co.  v.  Warttemberg.  79  Fed.  248,  48  U.  S.  App.  348, 
to  same  effect  as  to  statement  of  other  incumbrances;  New  York 
Life  Ins.  Co.  v.  ITMaster,  87  Fed.  69,  57  U.  S.  App.  647,  to  same 
effect  as  to  other  Insurance,  insured  being  a  member  of  co-operative 
society;  Insurance  Co.  v.  Brodie.  52  Ark.  14,  15,  11  S.  W.  1016,  4  U 
R.  A.  459,  460,  where  false  answers  as  to  condition  of  property 
were  knowingly  Inserted  in  application  by  agent,  the  company  was 
bound;  Wheaton  v.  Insurance  Co..  76  Cal.  419.  420.  9  Am.  St.  Rep. 
218.  18  Pac  760.  holding  company  bound  by  false  answers  of 
value,  written  by  agent,  made  contrary  to  correct  statement  and 
without  knowledge  of  insured;  German  Am.  L.  Assn.  v.  Farley,  102 
Ga.  786^  29  B.  B.  621,  holding  false  statements  as  to  rejection  of 
risk  by  other  companies,  in  an  application  prepared  by  agent  who 
knew  the  truth,  did  not  avoid  policy  when  made  without  fraud: 
Mass.  Mutual  L.  Ins.  Co.  v.  Robinson,  96  111.  330.  holdinsr  company 
estopped  after  receiving  premiums  to  deny  liability,  when  agent 
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prepared  application,  assured  baying  made  full  statement  of  facts  to 
agent;  Royal  Neighbors  of  America  t.  Boman,  177  111.  82,  69  Am. 
St  Rep.  205,  G2  N.  B.  266,  to  same  effect  wbere  medical  ex- 
aminer Inserted  false  answers  to  questions  trutbf ully  replied  to  by 
Insured;  Phoenix  Ins.  Co.  y.  Allen,  109  Ind.  277,  10  N.  B.  87,  agent 
inserting  false  description  of  location  of  personal  property  without 
l^nowledge  or  consent  of  insured,  binds  the  company;  Pickel  v. 
Phoenix  Ins.  Co.,  119  Ind.  297,  21  N.  B.  900,  and  note  to  12  Am.  St. 
Rep.  408,  agent  making  false  statements  of  Talue  without  knowl- 
4.'dge  of,  and  contrary  to,  directions  of  applicant,  estops  the  com- 
\mnj;  Indiana  Ins.  Co.  v.  Hartwell,  128  Ind.  192,  24  N.  B.  105, 
liolding  an  Insurance  broker  is  the  agent  of  an  insurance  company 
for  delivering  policies  and  collecting  premiums;  Germania  L.  I.  Co. 
V.  Lunkenheimer,  127  Ind.  643,  26  N.  B.  1084,  where  an  applicant 
gives  truthful  answers,  as  to  prior  applications,  but  agent  of  com- 
pany Inserts  false  answers  in  the  application^  the  company  is 
estopped  to  contest  policy;  Bowlers  v.  Phoenix  los.  Co.,  133  Ind.  117. 
32  N.  B.  828,  20  L.  R.  A.  404.  and  n..  to  same  effect  as  to  incum- 
brances on  property;  Sullivan  v.  Phoenix  Ins.  Co.,  84  Kan.  174,  8  Pac. 
116,  holding  comiMiny  estopped  from  insisting  on  breach  of  war- 
ranty where  Insured  has  truthfully  answered,  and  agent  inserts 
false  replies  in  statement  as  to  heating  apparatus;  Continental  Ins. 
Co.  T.  Pearce,  89  Kan.  402,  406,  7  Am.  St  Rep.  662,  666,  18  Pac.  294. 
296^  to  same  ];)oint  and  effect;  Western  Assurance  Co.  v.  Rector,  85 
Ky.  808,  8  8.  W.  417,  agent  mlsdescribing  title  as  a  fee  simple,  when 
insured  stated  he  held  a  bond  for  title  and  lien,  estops  the  com- 
pany to  allege  misrepresentation;  Mutual  Benefit  L.  I.  Go.  v.  Daviess, 
87  Ky.  648,  9  8.  W.  814,  where  agent  informed  insured  that  a  physi- 
cal trouble  was  immaterial,  thereby  causing  a  false  answer  to  be 
made,  the  company  was  est<^ped  from  alleging  fraud;  Wright  v. 
Northwestern,  etc.,  Ins.  Co.,  91  Ky.  218,  16  S.  W.  248,  holding  com- 
pany bound  when  soliciting  agent  describes  a  railway  employee  as 
a  **  laborer,"  knowing  the  fact  though  the  company  might  have 
refused  the  risk;  Young  v.  Insurance  Co.,  80  Me.  250,  13  Atl.  898. 
misstatement  of  date  of  accident  in  a  proof  made  out  by  insurer's 
agent  and  signed  by  insured  is  no  ground  for  disputing  liability; 
Manrton  v.  Kennebec  M.  L.  Ins.  Co.,  89  Me.  272,  56  Am.  St  Rep. 
416,  36  AtL  391,  holding  company  estopped  to  deny  statement  as 
to  refusal  of  risk  by  other  companies,  prepared  by  agent  without 
fraud  or  collusion  of  the  insured. 

Blsewhere  the  syllabus  holding  has  been  relied  upon  as  follows: 
Keystone  Mutual,  etc.,  Assn.  v.  Jones,  72  Md.  365,  20  AtL  196, 
holding  company  bound  by  statement  of  age  Inserted  by  agent  in 
case  of  an  Illiterate  applicant;  Kausal  v.  Minnesota,  etc.,  Ins.  Assn., 
81  Minn.  21,  47  Am.  Rep.  777,  16  N.  W.  430,  where  an  agent  folly 
informed  as  to  title,  made  out  a  Joint  application  by  husband  and 
wife  for  husband's  house  and  personalty  on  wife's  land;  held,  the 
comi>any  bound  by  the  policy;  Planters'  Ins.  Co.  v.  Myers,  55  Miss. 
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keep  them  in  better  order  than  at  the  time  of  insurance;  Schwarz- 
bach  ▼.  Ohio  Valley  P.  Union,  25  W.  Va.  663,  holding  that  knowl- 
edge of  dissipated  habits  of  insured  by  agent  who  filled  up  the 
application  with  a  false  answer  estopped  a  claim  of  forfeiture; 
Johnston  v.  Northwestern,  etc.,  Ins.  Co.,  94  Wis.  121,  68  N.  W. 
S69,  holding  question  whether  the  insertion  by  agent  of  detiulte 
amount  of  incumbrance  after  insured's  statement  of  uncertainty 
was  a  representation  or  warranty,  should  have  been  left  to  Jury. 
See  note  to  77  Am.  Dec.  724,  726.  726.  728,  note  to  82  Am.  Dec.  723. 
and  note  to  26  Am.  Bep.  870. 

Distinguished  In  Maler  v.  Fidelity  M.  L.  Assn.,  78  Fed.  571,  47 
U.  S.  App.  322,  where  untrue  statements  were  inserted  in  an 
appjlication,  filled  up  by  the  agent  at  request  of  insured  on  in- 
complete  information,  and  one  of  the  conditions  of  the  policy 
was  that  an  untrue  statement  should  avoid  it,  holding  the  com- 
pany not  bound;  Alabama  Gold  L.  I.  Co.  v.  Gamer,  77  Ala.  216, 
the  writing  of  an  application  by  agent,  from  a  memorandum  of 
the  answers  of  assured,  afterwards  read  to  and  signed  by  the 
assured,  make  it  in  fact  the  answers  and  representations  of  the 
assured;  Sellers  v.  Commercial  Fire  Ins.  Co.,  105  Ala.  290«  16  So. 
7d9,  where  it  was  shown  that  the  broker  who  prepared  the  appli- 
cation was  in  fact  agent  of  the  applicant,  holding  the  company 
not  bound  by  misdescriptions  of  the  property;  Ryan  v.  World 
Life  Ins.  Co.,  41  Conn.  170,  19  Am.  Rep.  491,  where  an  agent 
deliberately  inserted  false  information  on  material  points  in  the 
answers  In  an  application  signed  without  reading,  the  company 
were  not  bound;  Commonwealth  M.  F.  I.  Co.  v.  Huntzinger.  98  Pa. 
St  48,  holding  that  statement  by  insured  of  wrong  amount  of  ex- 
isting insurance  on  property  was  in  breach  of  warranty  and  avoided 
the  policy. 

Miscellaneous. —  Cited  incidentally  in  Mosley  v.  Vermont  Mutual 
F.  L  Co.,  66  Vt  148,  Virginia  Fire  &  M.  Ins.  Co.  v.  Saunders,  84 
Va«  216,  4  S.  E.  586,  and  Bettman  v.  Harness,  42  W.  Va.  447,  26 
S.  B.  276,  86  L.  R.  A.  673. 

13  WalL  236-243,  20  L.  624,  EX  PARTE  McNIBL. 

Pilot  regulations  are  regulations  of  commerce,  and  half  pilotage 
is  a  necessary  and  usual  part  of  every  system;  provisions  relating 
thereto  have  obtained  from  an  early  period,  and  are  to  be  found  in 
the  Uiws  of  most  commercial  States,  pp.  238.  239. 

Approved  in  Neal  v.  Steamship  Alameda,  12  Sawy.  432.  31  Fed. 
368,  holding  that  provisions  of  California  code,  discriminating  in 
pilot  charges  between  ocean-going  and  coasting  vessels,  are  un- 
constitutional; Williams  V.  The  Lizzie  Henderson,  29  Fed.  Cas.  1373, 
as  established  law,  holding  a  State  law  exempting  State-owned 
vessels  from  pilotage,  unless  a  pilot  is  actually  employed,  uncon- 
stitutional; The  Chase,  14  Fed.  866,  sustaining  act  of  Florida  o^ 
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Olted  and  foUo^wed  in   S^Uui 
as  also  the  rale    under    2d:&8s. 
Fed.  T06,  holding  tlutt  a.   I>ela 
age  under  State  la-w;   N^eil  v. 
ing  an  Oregon    pilot,    -wlio    tiai 
river,  is  not  entitled  to  full  pilo 
ship  piloted  out  t>y  a   'Wasliin^r 

Not  foUowed  in  Xlie  SarJc  fTr 
11,430,  holding  State  eoart  €*ane 


Comxneroe.— Poiv'ers  at 
longing  exclusively  to  the  States 
ment;  those  exercisable   €^ncurr> 
those  exercisable  by  Statee  until 
is  the  commerce  power,  p.  240. 

Olted  and  relied  upon  In  Rallra 
L.  714,  holding  statute  of  Iowa 
panies  annually  to  fix  tranaportat! 
in  stations,  constitutional  as  a  pollt 
Bank  ▼.  Dearing,  91  TJ.  S.  34,  2S  L. 
to  tax  national  banks  is  within  the 
d3  U.  8.  187,  28  L.  838,  holding  tl 
was  not  glyen  to  Federal  coorta^ 
bring  a  suit  in  State  conris  to  rec 
ment;  Inman  8.  8.  Go.  ?.  Tinker, 
holding  statute  of  New  York  of  11 
constitutional,  as  rioMng  the  com: 
and  Wardens,  MV.S.248,24L 
ef  1860,  requiring  snrrejr  of  reasel 
leans,  unconstltutlonA];  Wiiwo  7. 
234,  holding  that  foreign  and  Intent 
jurisdiction  of  Gongreai;  Oorlngton, 
154  U.  8.  211,  88  L  966;  14  a  at 
of  1800,  regulatlDg  tolli  orer  br% 
out  concurrence  of  OongreBi  or  the 
Gulf,  etc.,  R.  Go.  t.  Hefley,  108  U. 
holding  that  the  act  of  Texas  of  1£ 
to  be,  as  regardi  iDterstate  sblpiQ. 
iommerce  acts;  Glorer  t.  Love,  6 
had  exclusive  Jurisdiction  of  all  ai 
ruptcy  for  recoyery  of  assets,  oQleg 
Htatiitory  amendment;  Hade  v.  M(^ 
StAte  courts  bad  Jurisdiction  of  a  si 
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cednre;  WWtney  ▼.  The  Mary  Gratwick,  2  Sawy.  343,  F.  C.  17,591, 
sustaining  Federal  Jurisdiction  of  libel  in  rem,  for  wages,  on  ship 
engaged  on  Interior  waters  of  State  given  by  State  law;  Holmes  v. 
Oregon,  etc.,  R.  Co.,  6  Sawy.  272,  5  Fed.  84,  affirming  Federal  Juris- 
diction of  suit  for  damages  for  death  by  marine  tort  given  by  Oregon 
law;  Goldsmith  v.  GiUiland,  10  Sawy.  609,  22  Fed.  866,  affirming 
Jurisdiction  of  Federal  courts  of  a  bill  to  remove  a  cloud  founded 
on  section  500  of  Oregon  code  of  civil  procedure;  The  Steamship 
Oregon,  14  Sawy.  463,  45  Fed.  76,  holding  Federal  courts 
would  have  Jurisdiction  of  a  suit  for  damages  causing  death,  from 
a  maritime  tort,  when  State  law  gave  such  right  of  action;  The 
Canal-Boat  Ann  Ryan,  7  Ben.  25,  F.  0.  428.  affirming  Federal  Juris- 
diction of  a  claim  for  double  wharfage,  under  New  York  statute; 
The  St  Joseph,  21  Fed.  Gas.  178,  affirming  power  of  Admiralty 
Court  to  entertain  a  libel  for  tolls  Imposed  by  a  State  law;  Wil- 
liams ▼.  Bmpire  Transportation  Co.,  29  Fed.  Gas.  1364,  holding 
that,  where  a  corporation  of  another  State,  doing  business  in  home 
State,  was  by  local  law  subject  to  process  by  service  on  agents,  It 
was  in  Jurisdiction  of  Federal  court;  Runkle  v.  Lamar  Ins.  Go.,  2 
Fed.  12,  affirming  Federal  Jurisdiction  of  a  foreign  Insurance  com- 
pany which,  under  a  State  law,  has  consented  to  service  of  process 
on  Its  agent  in  State;  The  Garland,  5  Fed.  927,  holding  an  action,  un- 
der Michigan  statute,  for  damages  by  loss  of  life,  was  within  ad- 
miralty Jurisdiction;  The  J.  F.  Warner,  22  Fed.  345,  sustaining 
jurisdiction  of  a  libel  In  rem  to  enforce  a  lien  under  a  contract  of 
affreightment  given  by  law  of  New  York;  Flash  v.  WUkerson,  22 
Fed.  691,  holding  Federal  courts  will  administer  a  State  law  giving 
creditors  an  enlarged  and  purely  statutory  remedy,  but  according 
to  their  own  practice;  Buford  v.  Holley,  28  Fed.  682,  684,  sustain- 
ing constitutionality  of  Alabama  statute,  giving  a  simple  contract 
creditor  the  right  to  go  into  a  court  of  equity  without  first  obtaining 
a  Judgment,  and  holding  Federal  courts  would  follow  its  inter- 
pretation by  State  court;  McDonald  v.  Priolean,  44  Fed.  770,  affirm- 
ing Federal  Jurisdiction  of  a  libel  for  pilotage  against  consignee 
liable  by  State  law;  De  La  Vergne,  etc..  Go.  v.  Montgomery 
Brewing  Co.,  46  Fed.  830,  holding  Federal  courts  will  enforce  a 
statutory  mechanic's  lien  in  equity,  when  the  remedy  is  more  com- 
plete than  at  law;  The  H.  B.  Willard,  52  Fed.  389,  holding  that  Fed- 
eral courts  in  admiralty  have  no  Jurisdiction  of  a  claim  by  a  part 
owner  of  a  vessel  for  supplies  furnished  by  him  before  the  taking 
of  an  account  with  the  other  part  owners;  Brisenden  v.  Chamber^ 
lain,  53  Fed.  309,  holding  that  a  suit  under  Lord  Campbell's  act  is 
removable  to  Federal  court  by  a  non-resident  defendant;  Wyman 
V.  Mathews,  53  Fed.  680,  holding  Circuit  Court  has  Jurisdiction  of 
a  suit  in  equity  to  enforce  a  trust  and  distribute  a  fund  under  sec- 
tion 4160,  code  of  South  Dakota;  The  City  of  Norwalk,  56  Fed. 
106,  109.  holding  District  Court  had  Jurisdiction  to  recover  dam- 
ages for  death  by  negligence  arising  under  law  of  New  York,  col- 
lecting authorities,  on  Federal  Jurisdiction,  where  causes  of  notion 


f 
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arose  under  State  laws;  Prentice  y.  Duluth,  etc^  Go^  58  Fed.  442. 
10  U.  S.  App.  100,  holding  that  owners  in  seTeralty,  under  a  com- 
mon source  of  title  of  yacant  and  unoccupied  lots,  maj  bring  suit 
to  quiet  title  in  Federal  court,  under  Minnesota  statute  enabling 
such  suit;  Gilchrist  y.  Helena  Hot  Springs,  etc,  Co.,  58  Fed.  711. 
712.  sustaining  jurisdiction  of  a  suit  in  equity  to  enforce  a  Judg- 
ment Uen  on  corporate  property,  when  the  State  law  proyided  no 
mode  of  enforcement;  Bigelow  y.  Nickerson,  70  Fed.  HO,  84  U.  S. 
App.  2SU  30  L.  B.  A.  340,  holding  a  suit  under  statute  of  Wiscon- 
sin, giying  right  of  action  for  negligence  causing  death,  in  a  cause 
arising  on  Lake  Michigan,  in  Jurisdiction  of  Admiralty  Coort;  Mis- 
souri, etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  40  U.  S.  App.  62u, 
in  concurring  opinion,  holding  that  the  Minnesota  statute,  reyersing 
the  rule  of  tender  before  seeking  relief  from  a  usurious  contract,  was 
binding  on  Federal  courts;  Atlantic  Works  y.  Tug  Glide,  157  Mass. 
526.  528,  532,  34  Am.  St  Rep.  307.  308,  309.  310,  33  N.  B.  163,  164. 
afllrming  yalidity  of  statute,  chapter  182.  section  14,  giying  a  lien 
for  repairs  to  yessel  in  home  port,  and  that  Federal  coort  had  Juris- 
diction to  enforce  the  lien;  The  Willapa,  25  Or.  77,  34  Pac  601,  Indd- 
ing  that  wh«i  maritime  law  does  not  giye  a  lien.  State  law  cannoc 
confer  Jurisdiction  in  rem. 

Courts.—  A  party  forfeits  nothing  by  going  into  a  Federal  tribunal 
Jurisdiction  haying  attached,  the  case  is  there  tried  and  decided 
on  same  principles  and  considerations  as  if  brought  In  pnH>er  State 
tribunal,  p.  243. 

Approyed  In  the  following  where  Federal  Jurisdiction  has  at- 
tached: Dayls  y.  Gray,  16  WalL  222,  21  L.  453,  a  suit  by  receiver 
of  a  railroad  to  enjoin  the  regrant  of  parts  of  the  railroad  land 
grant  by  State  officers,  the  State  haying  declared  the  lands  for- 
feited; Brine  y.  Insurance  Co.,  96  U.  S.  635,  24  H  861,  holding  that 
the  right  of  redeeming  property  sold  under  foreclosure,  enacted  by 
State  law,  is  obligatory  tm.  Federal  courts  in  State;  The  Corsair. 
145  U.  &  847,  36  L.  731,  12  8.  Ct  952,  holding  that  unless  local  law 
giyes  a  lim  in  cases  subject  to  State  legislation,  there  is  none  to 
enf <M«e  by  proceedings  in  rem  in  admiralty,  a  libel  in  rem  for  dam- 
ages from  dea^  by  collision  will  not  lie  under  T^wiidMtm  law; 
Darragh  y.  H.  Wetter  Mfg.  Co.,  78  Fed.  18,  14,  49  U.  8.  Af^  VL 
18,  holding  that  rii^its  created  or  provided  by  State  law  may  be 
enforced  In  Federal  courts,  either  at  law  or  In  equity  or  admiralty; 
ihwntlng  opinion  tn  Cates  y.  ADoi,  149  U.  8. 462,  87  L.  800, 18  S.  Ct. 
9181  arguoida 

Mlsrenaheoqa.— The  Saioeiier  Kalmar,  10  Ben.  114^  F.  G.  7,601. 


IS  Wan.  244r^51«  20  U  689.  BATH  Ca  y.  AMY. 


XandanuB.— Power  te  Issoe  mandamus  as  ortgfnal  proceeding 
does  not  belong  to  OUrcnlt  Court;  It  Is  aothorised  only  when  ancil- 
lary to  Jurisdiction  already  acqulied,  ppu  9tt,  SSQi 
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CHted  and  principle  affirmed  In  Graham  y.  Norton,  15  Wall.  429,  21 
L.  178;  boldlng  neither  District  nor  Oircnit  Oonrt  could  issue  man* 
damns  to  compel  repayment  of  State  taxes  to  an  assignee  in  bank- 
ruptcy of  seyeral  bankrupts;  Heine  y.  Leyee  Commissioners,  Id 
Wan.  000,  22  L.  226»  holding  a  bill  in  equity  will  not  lie  to  compel 
leyy  of  a  tax  to  pay  bonds  unless  a  Judgment  at  layr  has  been 
preyionsly  obtained;  Louisiana  y.  Jumel,  107  U.  8.  727,  27  L.  454, 
2  8.  Ct  141  (but  see  dissenting  opinion  in  107  U.  S.  762,  763,  27  L. 
400,  2  8.  Ot  170,  171),  mandamus  will  not  lie  at  suit  of  bond- 
holders to  compel  8tate  officials  to  perform  a  ministerial  duty  with- 
out a  prior  judgment;  Bosenbaum  y.  Bauer,  120  U.  S.  455,  30  L. 

745,  7  8.  Ot  635  (affirming  S.  C,  11  Sawy.  621,  622,  28  Fed.  224), 
holding  that  the  removal  of  causes  act  of  1875  does  not  enable 
the  issue  of  an  original  writ  to  compel  supervisors  to  leyy  a  tax 
to  pay  bonds;  United  States  y.  Pearson,  24  Blatchf.  455,  32  Fed. 
810,  refusing  mandamus  to  compel  postmaster  to  transmit  mall 
matter  at  a  different  rate  of  postage;  In  re  Vintschger,  60  Fed.  461, 
mandamus  refused  to  compel  a  customs  collector  to  examine  into 
facts  and  decide  whether  an  entry  should  be  refused  or  not;  Gates 
y*  Northwestern,  etc.,  Assn.,  55  Fed.  210,  refusing  mandamus  to 
compd  a  corporation  to  hold  a  stockholders'  meeting  for  election  of 
dlxectors;  In  re  Forsyth,  78  Fed.  801,  holding  the  district  court  can- 
not by  mandamus  compel  clerk  of  the  court  to  deliver  to  a  receiver 
appointed  by  a  State  court  a  check  drawn  on  the  fund  in  court 
representing  surplus  proceeds  of  sale;  Denton  y.  Baker,  79  Fed. 
194^  48  U.  8.  App.  244,  holding  that  mandamus  will  not  issue  to 
holder  of  a  Judgment  against  a  national  bank  to  compel  the  re- 
celyer  in  insolvency  to  file  and  allow  the  claim,  the  remedy  is  au 
action  at  law;  United  States  v.  Judges,  85  Fed.  179,  56  U.  8.  App. 
86,  holding  CHrcuit  Court  of  Appeals  cannot  issue  writ  to  compel 
Judges  of  Court  of  Appeals  in  the  Indian  Territory  to  admit  to 
ball  pending  an  appeal;  Bosenbaum  y.  Bauer,  120  U.  S.  455,  30  L. 

746,  7  S.  Ct  635,  holding  jurisdiction  not  enlarged  in  cases  of  re- 
moval,  by  act  of  1875;  United  States  y.  Union  Pac.  B.  Co.,  2  Dill. 
580,  581,  F.  C.  16,580,  dissenting  opinion,  arguendo,  as  to  effect  of 
acts  of  1872  and  1875. 

Distinguished  in  State  y.  Philips,  97  Mo.  846,  10  S.  W.  861,  3  L. 
B.  A.  481,  and  n.,  holding  mandamus  will  tie  from  State  Supreme 
Court  to  compel  Court  of  Apx>eals  to  correct  an  erroneous  and  arbi- 
trary exercise  of  Its  discretion. 

Iffandamm  is  one  of  the  writs  authorised  to  be  issued  by  Circuit 
Courts  under  section  14  of  judiciary  act,  and  is  not  included  in 
suits  in  civil  nature*  of  which  original  jurisdiction  Is  given  by 
section  11,  p.  24a 

Cited  and  followed  in  Bosenbaum  y.  Board  of  Superyisors,  11 
S^wy.  622,  28  Fed.  224,  holding  the  writ  Is  not  a  suit  of  a  civil 
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nature  within  tbe  me&iiliis  c 
remoyable  under    it;    State    v. 
holding  a  proceeding  for  an  o. 
In  a  State  court   is    not   a   cIa 
1887  or  188&    Olted^   arernendi 
Fed.  C 
Denied  in  Brwin  ▼.  IValsli,  2 

to  remand  a  proceeclinfir  l>y  <m 
to  allow  an  appeal.  (For  tlie  re 
Washington  Imp.  Oo.  v.  Kansas 

Man  dam  ua.—  Act  of  Ck>ns:re8s 
Federal  courts,   did    not   confer 
tion  to  Issue  mandamus;    tliat 
Federal  Jurisdiction,    p.   250. 

Mandamus.-"  Circuit  Court  iii 
mandamus  the  levy  of  a  tax  to 
bonds  without  a  previous  Jud^znc 
tempt  to  enforce  payment  by  ordJ 

Cited  and  foUovred   In    Greene   < 
26  L.  101,  to  same   ettect  as  prJn 
County,  105  U.  S.  243,  26  Lu  102J, 
bonds;  Jordan  v.   Cas8  Co.,  8  Dill 
where  the  State  enabling  set  ha€ 
bodies  politic  on  their  honda,  Buit    i 
courts  and  enforced  bj  m&Bdamaa       i 
▼.  Town  of  Portsmouth,  2  FUpp.  106 
■tt  was  the  proper  remedy  to  entorct 
and  mandamus  would  not  lie  until 
Kellogg,  2  Woods,  Ifl^  F.  C  8,688,  rei 
to  compel  State  officers  to  levy  a  ts         ' 
proper  remedy  was  by  mandAmua  m  ' 

▼.  Town  of  Edgefield,  22  Fed.  502,  re 
leyy  of  tax  when  the  jiadgment  prevM- 
want  of  Jurisdiction;  Striker  y.  Boards      _    , 
U.  8.  App.  683,  holding  Colorado  static- 
authorise  the  issue  of  writ  to  a  ]nd 
county  expenses  to  compei  the  leyy  oti 
Santa  Cms,  80  Fed.  623,  fi2i  holding 
of  an  action  on  a  mnnldpfti  hood,  thi 
mandamus  to  compel  lery  otitBx  wc 
Tulare  Irr.  Dist,  94  Fed.  8,  4,  to 
because  mandanoi  wib  iftlJAble  in 
oourt  the  plaintiff  wib  not  obliged  to 

Herring  ▼.  Modesto  Irr.  Dlit,  96  Fed  r 

Oited,  arguendo^  io  Fuller  ? .  l/laiwort^^^^^ 
«7. 
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DtBtinguished  in  People  ▼.  Getzendaner,  137  111.  261,  34  N.  B.  303 
holding  State  court  could  issue  mandamus  to  compel  levy  of  tax 
to  pay  a  corporate  debt  when  the  debt  and  amount  were  admitted, 
as  by  demurrer  on  the  application  for  the  writ;  State  v.  Mayor,  62 
Wis.  428,  9  N.  W.  608,  holding  that  where  there  is  a  clear  duty  to 
levy  a  tax  to  pay  a  special  debt  or  class  of  debts  whose  genuine- 
ness Is  not  disputed,  the  levy  may  be  enforced  by  mandamus  in 
State  court  without  a  prior  Judgment  at  law. 

IS  WaU.  251-258,  20  L.  610,  UNITED  STATES  v.  AVERT. 

Courts.— Supreme  Court  has  no  jurisdiction  to  decide  a  diyision 
of  opinion  in  Circuit  Court  on  a  motion  to  quash  an  indictment  on 
the  ground  of  no  Jurisdiction  to  try  the  offense,  p.  253. 

Followed  in  United  States  y.  Cauda,  154  U.  S.  674,  26  L.  1070, 
14  8.  Ot  1211,  and  United  States  ▼.  Hamilton,  109  U.  8.  68,  27  L. 
857,  8  8.  Ot  9,  on  same  point. 

18  WalL  254-^7,  20  L.  681,  UNITED  STATES  v.  WILDER. 

Umltatiosi  of  acttons.— Statutes  of  limitation  are  entitled  to 
same  respect  as  other  statutes,  they  should  not  be  explained  away, 
P.266W 

Affirmed  in  MerrHl  ▼.  Town  of  Monticello,  66  Fed.  166,  holding 
that  the  bar  of  statute  may  be  raised  by  demurrer  and  is  ayailable 
both  in  suits  in  equity  and  actions  at  law. 

Idmitation  of  actions.— Payment  by  a  debtor  of  part  of  a  claim 
which  he  admits  and  denies  the  balance,  cannot  be  taken  by  cred- 
itor as  on  account  to  preyent  running  of  statute  of  limitations,  p.  256. 

Cited  and  ruling  applied  in  E:allenbach  y.  Dickinson,  100  111.  441, 
39  Am.  Rep.  66,  holding  a  partial  payment  by  a  joint  debtor,  with- 
out knowledge  of  or  ratification  by  the  other,  will  not  operate  to 
bind  the  latter  so  as  to  take  the  debt  out  of  statute  of  limitations; 
Cowhick  ▼.  Shingle,  5  Wyo.  100,  63  Am.  St  Rep.  27,  87  Pac  693, 
to  same  point  and  effect 

Limitation  of  actions. —  BSffect  of  part  payment  as  taking  debt 
out  of  statute  of  limitations  depends  on  debtor^s  intention;  unless 
he  intends  to  admit  greater  debt  iMiyment  of  part  wiU  not  stop 
running  of  statute,  p.  256. 

Cited  and  principle  applied  in  Kirk  ▼.  Williams,  24  Fed.  447,  hold- 
ing if  other  circumstances  show  a  part  payment  could  only  haye 
been  made,  on.  a  distinct  acknowledgment  of  whole  debt  a  promise 
might  be  Implied  stopping  running  of  statute;  Adams  y.  Tucker,  6 
Colo.  App.  400,  40  Pac.  786,  holding  it  is  settled  law  that  a  partial 
payment  made  on  a  debt  will  be  sufficient  to  renew  the  entire  debt; 
Christian  ▼.  State,  7  Ind.  App.  424,  84  N.  B.  827,  to  same  effect 
where  the  payment  is  voluntary  and  made  as  part  payment;  Leach 
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7.  Asher,  20  Bio.    il^pp.    659, 

part  payment  must  be  mac 
one  authorized  to  znake  a  n 
71  Ala.  400,  when  a  paymex 
applied  by  tbe  creditor,  "with 
a  debt  on  wblch  tbe  statute  ^ 
running  of  tbe  statute;  BroT 
Rep.  568,  boldlng'  that  an  apj 
posited  as  collateral,  on  a  debt 
by  creditor  without  notice  to  <i 
will  stay  the  statute;  Li&ng  d 
to  same  effect,  and  holding'  If  il 
showing  debtor  did  not  Intend 
'  the  statute  bar;  8tubblefleld  ▼: 

I  638,  payments  on  account  of  pa 

I  on  a  Joint  note  of  himself  and  ^ 

not  stay  statute  as  against  wife 

IB  WalL  267-268,  20  L.  685,  KLT 

Courts.— Where  record  on  em 
whether  Judgment  was  based  oi 
question  or  on  Independent  grouL 
sustain  Judgment  Supreme  Oouf 
but  If  Insufficient  It  will  be  presus 
raising  Federal  question,  p.  268. 

Cited  and  principle  applied  in  £ 
Co.,  14  WaU.  26,  20  L.  851,  dJsmlsslj 
1  silent,  the  opinion  sbowed  it  was 

a  Federal  question;  Johnson  t.  Bis: 

Sw  Ct  118.  dismissing   writ  where 

ground  on  which  State  court  had  i 

-  of  the  defenses  called  for  the  coos 

4  State  law  sufficient  to  determine  thi 

ham,  etc,  Co.,  163  U.  S.  69,  41  L.  74, 
where  an  examination  of  the  opinion 
It  might  have  been  based  on  construe 
statute  of  limitations,  raising  no  F^er 

Courts.—  On  error  to  State  court,  wb 
ment  might  have  been  based  on  a  lav 
stltutlonal  question  or  upon  some  othi 
it  appears  that  In  fact  It  was  based  oi 
the  Supreme  Conrt  will  not  take  jurls( 

Cited  and  ruling  applied  In  Citizens'  1 
tion,  96  IT.  &  141,  25  L.  115,  dismissing 
that  no  Federal  question  was  involved 
the  case  was  decided;  New  Orleans  Wat< 
(Sugar,  etc^  Co.,  126  U.  a  29,  88,  ai  L.  6 
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dtomlssiniT  writ,  where  record  showed  a  case,  alleging  that  the 
obligation  of  a  contract  had  been  impaired,  to  hare  been  decided 
on  the  ground,  Independent  of  any  statute,  that  the  contract  did 
not  glTe  the  right  claimed;  De  Saussure  ▼.  Galllard,  127  U.  S.  234, 
32  L.  182,  6  S.  Ot  1062,  dismissing  writ,  record  showing  that 
though  the  State  court  passed  upon  a  Federal  question,  the  de- 
cision of  that  question  was  not  necessary  to  the  Judgment;  Blount 
V.  Walker,  184  V,  S.  614.  33  L.  1088,  10  S.  Ot.  608.  dismissing  writ 
where  record  showed  that  the  decision  that  a  will  was  properly 
admitted  to  probate  in  North  Carolina,  but  was  not  executed  ac- 
cording to  law  of  South  Carolina  did  not  Involve  any  question  of 
** faith  and  credit;"  Eustis  v.  Bolles,  150  U.  S.  366,  370,  37  L.  1112. 
1113^  14  S.  Ct  132,  134,  dismissing  writ  where  State  court  decided 
as  to  the  right  of  a  creditor  of  an  Insolvent  debtor  under  the  State 
insolvent  law  to  challenge  the  constitutionality  of  the  law,  but  such 
dieclslon  was  not  necessary  to  the  Judgment;  dissenting  opinion  in 
Meyer  r.  Richmond,  172  U.  S.  100,  19  S.  Ct  113,  majority  holding 
the  writ  would  He  to  a  decision  of  State  court  denying  a  motion 
to  set  aside  a  Judgment  on  ground  of  Invalidity  of  State  statute. 

IB  WalL  264-268,  20  L.  668,  WILMINGTON  R.  R.  v.  REID. 

Oonstitatlonal  law.— Charter  of  incorporation  granted  by  a  State 
creates  a  contract  between  State  and  corporators  which  State  can- 
not violate,  p.  266. 

Cited  and  principle  applied  in  Pacific  R.  Co.  v.  Maguire.  20  Wali. 
48,  22  U  286,  holding  that  statute  of  State  of  Missouri,  of  1852,  ex- 
empting the  railroad  property  from  taxation  until  completion  and 
declaration  of  a  dividend,  created  a  contract;  New  Orleans  Gas  Co. 
▼•  liOOlslana  Light  Co.,  U5  U.  8.  665,  29  L.  522,  6  &  Ct  260,  hold- 
ing tiiat  State  may  grant  an  exclusive  franchise  for  a  public 
utility,  and  that  such  grant  creates  an  inviolable  contract;  Pearsall 
T.  Great  Northern  R.  Ca,  161  U.  S.  662,  40  L.  844,  16  S.  Ct.  709, 
reversing  S.  0^  78  Fed.  986,  holding  the  State  could,  by  subse- 
quent legislation,  provide  that  the  power  of  consolidation  with 
other  roads  In  the  charter  of  Minneapolis  &  St.  Cloud  Railroad 
Company  should  not  extend  to  purchase,  lease  or  consolidation 
with  parallel  or  competing  lines;  Tucker  v.  Russell,  82  Fed.  265, 
holding  statute  of  North  Carolina  of  1897,  altering  the  voting  power 
of  stockholders  of  a  charter  corporation,  was  void;  Oliver  v.  Mem- 
phis, etc  R*  Co..  80  Ark.  131,  holding  attempted  taxation  of  the 
company's  property  void,  and  enjoining  a  sale  to  prevent  Irre- 
parable damage;  Qonsales  v.  Sullivan,  16  Fla.  812,  holding  the  com- 
panies which  had  accepted  the  provisions  of  the  State  internal  im- 
provement act  of  1865  became  parties  to  a  contract  with  the  State, 
which  Included  the  exemption  from  taxation  conferred  by  the  act, 
which  could  not  be  subsequentiy  divested;  Western  &  Atiantic  R. 
Oa  T.  State,  54  Qa.  481,  holding  that  under  sections  1  and  11  of 
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act  of  1870,  relating  to  tbe  company,  It  Is  only  liable  to  taxation  to 
the  extent  limited  by  tbe  act;  State  v.  Western  &  Atlantic  R.  Co., 
66  Qa.  567,  to  same  point  and  effect;  State  v.  Maine  Central  B. 
Co.,  66  Me.  494,  holding  when  two  corporations,  both  exempt  from 
taxation  on  conditions,  are  incorporated  into  a  new  corporation 
without  such  conditions,  the  exemption  ceases;  Rockland  Water  Co. 
T.  Camden,  etc..  Water  Co..  80  Me.  561,  15  Atl.  787,  1  L.  R.  A.  393, 
holding  the  charters  of  the  companies  did  not  confer  any  exclu- 
slre  rights  of  water  supply,  so  that  the  grant  of  the  later  charter 
did  not  yiolate  any  contract  with  the  first  chartered  company; 
Mechanics'  Bank  t.  Kansas,  73  Mo.  558,  enjoining  the  sale  and 
collection  of  city  taxes  where  the  bank  charter  provided  for 
an  annual  payment  to  State  in  lieu  of  taxes.  State  and  munic- 
ipal; North.  Pac.  R.  Co.  v.  Carland,  5  Mont  178,  3  Pac.  150,  holding 
the  contract  of  the  government  with  the  railway  company  ren- 
dered its  property  free  from  all  taxation  by  States;  Cheraw,  etc.. 
R.  Co.  Y.  Commissioners,  88  N.  C.  524,  holding  that  variations  in 
tbe  route  of  a  chartered  railway  company  did  not  destroy  the 
exemption  right;  Worth  v.  Wilmington,  etc.,  R.  Co.,  89  N.  C.  296, 
300,  45  Am.  Rep.  683,  686,  holding  that  a  charter  exempting  tbe 
property  of  a  company  and  the  shares  therein  prohibits  taxation 
of  Its  gross  receipts  or  capital  stock;  West  Wisconsin  R.  Co.  v. 
Board,  35  Wis.  266,  holding  that  if  when  a  charter  is  granted,  au 
existing  law  or  the  Constitution  reserves  power  of  amendment  or 
withdrawal  of  charter,  a  subsequent  amendment  or  withdrawal 
is  not  a  violation  of  contract;  Attorney-General  v.  Chicago,  etc.. 
R.  Co.,  35  Wis.  669,  reafllrming  rule  that  railroad  charters  are 
contracts  which  subsequent  legislation  cannot  alter,  so  that  where 
a  charter  fixes  the  tolls  the  legislature  cannot  change  them.  Cited, 
arguendo,  in  Pearsall  v.  Great  Northern  R.  Co.,  161  U.  S.  662,  40 
L.  844,  16  S.  Ct  709;  In  general  discussion  In  Laurel  Fork,  etc.,  R. 
Co.  ▼.  West  Va.  Transportation  Co.,  25  W.  Va.  357;  dissenting  opin- 
ion, arguendo.  In  Low  ▼.  Blackford,  87  Fed.  405. 

Distinguished  In  Grand  Lodge  t.  New  Orleans,  166  U.  8.  146,  41 
L.  052,  17  8.  Ct  524,  holding  the  State  act  of  1855,  exempting  the 
Grand  Lodge  hall  from  State  and  parish  taxation  during  occu- 
pancy, was  not  a  contract  and  was  subject  to  repeal. 

Taxation. —  When  a  corporation  claims  exemption  from  taxation  It 
must  show  that  power  to  tax  has  been  clearly  relinquished  by  the 
State;  reasonable  doubt  must  be  resolved  in  favor  of  State,  p.  266. 

Cited  and  principle  applied  in  Mobile,  etc,  R.  Co.  v.  Kennerly,  74 
Ala.  571,  holding  the  clear  intent  of  the  railroad  act  of  1800  was 
to  exempt  the  corporation,  to  the  extent  specified,  from  all  other 
municipal  taxation  than  that  expressly  authorized;  County  Com- 
missioners V.  Annapolis,  etc..  R.  Co.,  47  Md.  612.  holding  that  the 
Investing  of  president  and  directors  of  a  company  with  all  the 
rights  and  powers  necessary  to  the  construction  of  a  road,  given 
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by  another  statute,  did  not  conyey  an  immunity  from  taxation; 
Manistee,  etc,  Ck>.  v.  Ck>mmi8aioner,  118  Mich.  351,  76  N.  W.  634, 
holding  State  law  exempting  railroads  from  general  taxation  for 
a  specified  time  Is  a  gratuity  and  not  a  contract  and  may  be  re- 
pealed. 

Taxation.—  In  absence  of  constitutional  restraint  State  may  grant 
a  corporate  charter  exempting  Its  property  from  taxation,  p.  267. 

• 

Cited  and  principle  affirmed  in  Salt  Go.  y.  East  Saginaw, 
13  Wall.  376,  20  L.  613,  holding,  however,  that  a  law  exempting 
from  taxation  all  corporations  and  individuals  manufacturing  salt 
in  State,  and  a  bounty  on  the  product,  is  not  a  contract  and  may 
be  repealed;  Tbmlinson  v.  Jessup,  15  Wall.  458,  21  L.  206,  sustain- 
ing an  exemption  from  taxation  in  act  of  1855,  amending  a  rail- 
road charter;  Brie  R.  Ck).  v.  Pennsylvania,  21  Wall.  498,  22  L.  598. 
holding  the  Pennsylvania  statute  of  1868,  taxing  railroad  gross 
receipts,  did  not  violate  the  contracts  by  which  a  foreign  cor- 
poration was  authorized  to  build  through  State  and  in  which  there 
was  no  engagement  not  to  tax  the  road;  Morgan  v.  Louisiana,  93 
U.  S.  223,  23  L.  862.  holding  that  an  exemption  from  taxation  does 
not  attach  to  the  property  so  as  to  follow  it  into  the  hands  of  third 
persons.  See  note  to  2  Dill.  187,  F.  C.  3,937,  on  immunity  from 
taxation  following  the  lands;  East  Tennessee,  etc.,  R.  Go.  v.  Plckerd, 
24  Fed.  615,  affirming  validity  of  exemptions  from  taxation  in 
charter  of  Cincinnati,  etc..  Railroad  Company,  and  holding  the 
exemption  passed  with  the  property;  Oliver  v.  Memphis,  etc.,  R» 
Co.,  80  Ark.  130,  affirming  validity  of  the  act  of  1853  Incorporating 
the  company  and  exempting  its  property  from  taxation  for  twenty 
years;  Wilmington,  etc.,  R.  Co.  v.  Alsbrook,  110  N.  G.  144,  145,  152, 
157»  14  S.  B.  652,  655,  656,  holding  the  decision  in  principal  case 
as  to  exemption  does  not  extend  to  any  branch  roads  which  th« 
company  was  authorized  to  construct  or  acquire;  Knoxville,  etc.« 
R.  Co.  ▼.  Hicks,  9  Baxt  446,  affirming  power  of  State  legislature 
to  grant  charters  of  incorporation,  with  exemption  from  taxation. 
See  72  Am.  Dec.  684,  note. 

Questioned  In  dissenting  opinion  In  Wilmington,  etc,  B.  Go.  r. 
Alsbrook,  110  N.  a  167. 

Taxation.—  Exemption  of  •*  property  ••  of  a  corporation  from  taxa* 
tion  includes  all  real  and  personal  estate  required  by  it  fcr  sno- 
cessful  prosecution  of  Its  business,  and  its  franchise,  p.  268. 

Cited  and  applied  In  Pacific  R.  Co.  v.  Maguire,  20  Wall.  44,  22 
L.  286,  holding  that  under  a  contract  not  to  tax  the  *'  Pacific  Rail- 
road **  a  tax  on  the  gross  receipts  for  transportation  of  freight  and 
passengers  Is  void;  Farrington  v.  Tennessee,  95  U.  S^  Hblf  6^8,  24 
L.  560,  holding  that  a  law  imposing  a  tax  on  each  share  of  bank 
capital  stock  subscribed  prohibited  subsequent  taxation  of  the 
"{hares  in  hands  of  shareholders;  Calhoun  v.  Memphis,  etc,  R.  Go., 
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2  FlippL  4481  r.  G.  2^001  hoUOng  a  gcMfml  wmMig^tw^  ct  a  laflroai 
did  Bit  iactadft  mfter-acquired  laads  aalMi  and  as  an  actasl  part 
ml  tfas  road;  Floyd  t.  BisndiDg.  54  GaL  46.  boldiBC  tli»e  was  no 
ccartract  between  tte  State  and  at*»te—  vader  tta  water  lot  act 
or  ISSl  tbat  tta  watar  Croat  liae.  as  deteed  bj  Hie  act  skoold 
aerer  bo  cbanaed;  ^iriBC  Valley  W.  W.  t.  Scbottler,  C2  CaL  UO, 
111,  affirmiac  power  of  State  to  tax  corporate  frsncfatses;  Nichols 
▼.  New  HsTea,  etc,  Co.,  42  Cooa.  12S»  boldiac  if  tfae  sto^  of  a 
laflroad  Is  exempt  froai  tSTstlon,  so  mast  be  tbe  finmehise  also; 
Porter  v.  Bockf ord,  etc^  B.  Col,  76  ID.  5T4,  hoMin^  fkaacbise  oC  a 
laHroad  eompany  Is  property  taxalile  accordlair  to  tta  ralne;  Stete 
T.  PhUad^pbla,  etc^  B.  Co^  45  Md.  3S3»  holdia^  tbe  exemption  ia 
act  of  1S31  of  tbe  roads»  *  witb  all  tliefr  works,  improremcate  and 
Iffofite  and  machinoy,**  etc,  indnded  gross  receipts,  wbich  tba 
leaislatnre  could  not  subseqnentiy  tax;  Hancock  y.  Sinaer  Mflg.  Cou, 
62  N.  J.  L.  33d,  41  AtL  SSO.  boldina  that  tbe  corporation  tax  act 
of  lfi84  and  amoidmaits  imposina  a  Bcense  or  ftancbise  tax  was 
fnoperattre  as  to  tbe  company;  Wortii  t.  Feter&twra,  etc  C^  86 
N.  a  306»  bolding  tbat  a  tax  imposed  directly  by  tbe  leai^atnre 
depending  oe  tbe  amoont  of  business  dcHie  bj  a  corporation,  witb- 
out  reference  to  tbe  value  of  its  property,  is  a  franchise  tax.  and 
Toid  aa  to  an  exempted  corporation;  Bank  of  Gommeree  t.  He- 
Gowan,  6  Lea,  706»  showing  that  aa  to  property  beyond  the  legiti- 
mate wante  of  a  corporation  for  its  corporate  purposes*  tbe  exemp- 
ticm  does  not  spply;  State  t.  Anderson,  90  Wia  561,  66  N.  W.  748^ 
hoIdlDg  franchises  of  a  street  railway  company  are  t^-r«Ki^  as  per- 
sonal property;  Duluth,  etc^  B.  Co.  t.  Douglas  Col,  103  Wis.  81, 
79  N.  W.  60^  holding  tiiat  a  railroad  exemptloa  does  aot  extend  to 
properly  acquired  in  contemplation  of  futnrs 


Ballroadsy— Franchise  of  a  railroad  corporation  Is  pUiDtge  of 
nmniag  railroad  and  takina  fsre  and  frei^it,  p.  26& 

Cited  and  princlpie  applied  la  Pearsall  t.  Gi^at  Nortbera  R.  G^ 
73  Fed.  944,  holding  a  franchise  to  cmsoUdate  with  another  cor> 
poration  ia  property  which  cannot  be  taken  for  public  use  without 
compensation;  State  t.  Philadelphia,  etc,  B.  Col,  45  Md.  3S8l  bold- 
!ng  an  exemption  of  franchise  from  taxation  cotered  gross  receipts; 
RichnuHid,  etc,  B.  Cc  y.  Brogden,  T4  N.  C  712,  holding  tbe  exemp- 
tion in  tbe  charter  of  tbe  company,  extending  only  to  real  estate, 
does  not  aftect  the  frsnchise,  wliich  should  be  aaicsacd  separately; 
Worth  ▼.  Petusburg,  etc,  B.  Co.,  89  N.  Cl  307,  holding  tiiat  a  tax 
by  the  legislature  depending  on  tbe  amount  of  business  of  a  eor* 
poration,  without  reference  to  the  ralue  of  Ite  property.  Is  a  priri- 
lege  tax  on  a  franchise;  Commercial  Electric  etc,  Col  ▼.  Jadsoa 

Co.,  "  Wash. ,  56  Pac  832,  holding  that  undo'  the  rercane  law 

of  1S8T  the  company's  franchise  was  assessable  and  liable  to  taxa* 
tion;  dissenting  opinion  in  State  ▼.  Morgan,  28  La.  Ann.  483,  majof^ 
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itj  holding  that  corporate  franchises  granted  not  subject  to  seizure 
and  sale  by  creditors,  nor  to  alienation;  State  v.  Baltimore,  etc.,  B. 
Co.,  48  Md.  82,  84,  majority  holding  that  gross  receipts  earned  in 
State  under  franchises  granted  after  the  charter  and  without  any 
expression  of  immunity  from  taxation  are  liable  to  taxation. 

Ck>n8titutio(iial  law.—  When  a  State,  in  granting  a  railroad  corpo- 
rate charter,  exempts  its  corporate  property  from  taxation,  any 
subsequent  legislation  laying  a  tax  on  franchise  and  rolling  stock 
impairs  obligation  of  contract  and  is  void,  p.  268. 

Cited  and  mllng  applied  In  Humphrey  y.  Pegues,  16  Wall.  249, 
21  It,  828,  holding  that  a  statute  granting  to  an  existing  corporation 
all  the  prlyileges  granted  by  the  charter  of  another  corporation, 
whidi  by  an  amendment  was  exempted  from  taxation,  could  not 
be  repealed;  Farrlngton  v.  Tennessee,  95  U.  S.  689,  24  L.  561,  hold- 
ing that  a  law  imposing  a  tax  on  each  share  of  bank  capital  stock 
subscribed  prohibited  subsequent  taxation  of  the  shares  in  hands 
of  shareholders;  Hewitt  y.  New  York,  etc.,  B.  Co.,  12  Blatchf.  467, 
F.  O.  6^443,  holding  New  York  statute  of  1866,  exempting  the  com- 
pany's property  from  taxation  for  ten  years,  constituted  a  contract 
which,  but  for  the  reseryation  of  an  amending  power  in  the  State 
Constitution,  could  not  be  repealed;  Winona,  etc.,  R.  Co.  v.  County 
of  Deuel,  8  Dak.  13,  12  N.  W.  564,  holding  that  an  exemption  of 
railroad  lands  from  taxation  by  statute  of  Minnesota  continued 
after  the  creation  of  Territory  of  Dakota  out  of  State  and  applied 
to  the  railroad  lands  in  the  territory;  Atlantic,  etc.,  R.  Co.  y.  Allen. 
15  Fla.  662,  663,  holding  that  section  16  of  act  incorporating  the 
Pensacola,  etc..  Railroad  Company,  limiting  the  rate  of  taxation  on 
the  road,  was  a  yalid  contract  with  the  State  and  coyered  a  branch 
road;  Grand  Gulf,  etc.,  R.  Co.  y.  Buck,  53  Miss.  247,  holding  the 
charter  of  the  company  containing  an  exemption  from  taxation 
of  all  property  for  ten  years  prohibited  the  Imposition  of  a  privi- 
lege tax  during  that  period;  State  y.  Walsh,  31  Neb.  477,  48  N.  W. 
265,  holding  the  act  of  1875,  exempting  from  taxation  works  of 
internal  Improyement  in  a  precinct  which  had  issued  bonds  in  aid 
of  their  construction,  unconstitutional;  State  Board  y.  Morris,  etc., 
R.  Co.,  49  N.  J.  L.  217,  7  Atl.  837,  holding  that  the  charter  of  the 
company  In  the  act  of  1865  created  an  absolute  contract  of  im- 
munity from  taxation,  which  attached  to  the  company's  property 
In  the  hands  of  its  lessee;  Richmond,  etc.,  R.  Co.  y.  Board,  74  N.  C. 
509,  under  the  charter  of  North  Carolina  Railroad  Company  ex- 
empting its  property  from  taxation  until  its  diyidends  exceed  6 
oer  cent.,  county  authorities  cannot  tax  the  property  until  the 
dlyldends  reach  the  limit 

Distinguished  In  Wilmington,  etc,  R.  Co.  y.  Alsbrook,  146  U.  S. 
301,  302,  36  L.  981,  13  S.  Ct  78,  79,  holding  that  the  decision  in 
principal  case  did  not  coyer  a  branch  line  constructed  by  another 
company  under  a  different  charter. 
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act  of  1870,  relating  to  the  company,  It  Is 

the  extent  limited  by  the  act;  State  v.  W 

66  Oa.  567,  to  same  point  and  effect;  8^ 

Co.,  66  Me.  494,  holding  when  two  corpor 

i  taxation  on  conditions,  are  incorporated 

without  such  conditions,  the  exemption  ce 

T.  Camden,  etc..  Water  Co..  80  Me.  561,  1 

holding  the  charters  of  the  companies  < 

sire  rights  of  water  supply,  so  that  the 

did  not  Tlolate  any  contract  with  the 

Mechanics'  Bank  t.  Kansas,  78  Mo.  56 

collection   of   city   taxes   where   the   Im 

an  annual  payment  to  State  in  lieu  oi 

Ipal;  North.  Pac.  B.  Co.  v.  Garland,  5  Mc 

the  contract  of  the  government  with 

dered  Its  property  free  from  all  taxatlc 

B.  Co.  ▼.  Commissioners,  88  N.  C.  524, 

j  the  route  of  a  chartered  railway   cone 

I  exemption  right;  Worth  ▼.  Wilmington 

i  300,  45  Am.  Bep.  683,  686,  holding  thi 

I  property  of  a  company  and  the  Rharei 

\  of  Its  gross  receipts  or  capital  stock; 

Board,  35  Wis.  266,  holding  that  If  wt 
'  existing  law  or  the  Constitution  reser 

I  withdrawal  of  charter,  a  sutMsequent 

I  Is  not  a  violation  of  contract;   Attorr 

j  B.  Co.,  85  Wis.  560,  reaffirming:   rul< 

'  contracts  which  subsequent  legislatloi 

a  charter  fixes  the  tolls  the  legislature 
arguendo.  In  Pearsall  v.  Great  Nortkk« 
L.  844,  16  8.  Ct  709;  In  general  discni 
Co.  V.  West  Va.  Transportation  Co,»  2J! 
I  ion,  arguendo,  In  Low  v.  Blackford,  <1 

Distinguished  In  Grand  Lodge  ▼.  N 
I  L.  052,  17  8.  Ct  524,  holding  tbe   Sta 

Grand  Lodge  hall  from  8tate    and 
pancy,  was  not  a  contract  and   ^wam 

{  Taxation. —  When  a  corporation  cla; 

must  show  that  power  to  tax  bas  l>« 
State;  reasonable  doubt  must  be  reso 

Cited  and  principle  applied  In  :&ilob 
AHl  671,  holding  the  clear  Intexit  o 
to  exempt  the  corporation,  to  tlie  c 
municipal  taxation  than  tbat  escprM 
mlssloners  v.  Annapolis,  etc.,  R.  Oc 
Investing  of  president  and  d  tree -to 
rights  and  powers  necessary   to     tlxi 
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tion  In  Buit  by  alien  against  Louisiana  commercial  co-partnership; 
Kerp  y.  Michigan,  etc.,  R.  Ck>.,  14  Fed.  Gas.  883,  holding  that  ft  is^ 
snfficlent  if  a  bill  sets  forth  facts  from  which  citizenship  of  the 
parties  may  be  presumed  or  legally  inferred;  Petrocolcino  y.  Stuart.. 
19  Fed.  Cas.  885,  holding  that  a  foreign  corporation  is  to  be  con- 
sidered an  alien  for  purposes  of  Federal  Jurisdiction;  Burger  y. 
Grand  Rapids,  etc.,  R.  Co.,  22  Fed.  562,  holding  that  a  consolidated 
corporation,  by  acts  of  the  seyeral  States,  operating  a  single  line 
l8  a  citizen  of  each  State  and  cannot  be  sudd  in  Federal  court  by 
a  citizen  of  either;  Vincent  y.  Lincoln  Co.,  80  Fed.  752,  holding  » 
<M>nnty  Is  liable  to  be  sued  in  Federal  courts;  Elston  y.  Plggott,  d^ 
Ind.  28,  holding  that  the  title  of  a  foreign  corporation  cannot  be 
questioned  for  failure  of  its  agent  to  comply  with  State  law  as  to* 
filing  a  power  of  attorney;  Florence  Sewing  Machine  Go.  y.  Oroyer 
&  Baker,  etc.,  Co.,  110  Mass.  79,  holding  that  under  act  of  1867  a 
suit  In  which  one  of  seyeral  defendants  was  of  same  State  with 
plaintiff  could  not  be  remoyed  to  Federal  court,  the  cause  of  action 
not  being  separable;  Baltimore,  etc.,  R.  Go.  y.  Gary,  28  Ohio  St. 
212,  affirming  right  of  company  as  a  Maryland  corporation,  as  lessee 
of  a  domestic  corporation,  to  remoye  suit  for  damages  to  buildings 
In  Ohio  to  Federal  court;  Durham  y.  Southern  L.  I.  Co.,  46  Tex.  186^ 
holding  that  the  filing  of  application  for  removal  and  bond  in- 
stantly suspends  the  Jurisdiction  of  State  court;  Larson  y.  The 
iLultman,  etc.,  C;a,  86  Wis.  284,  39  Am.  St  Rep.  804,  56  N.  W.  916. 
holding  that  a  foreign  corporation  is,  under  section  4231  of  the  re- 
vised statutes,  a  person  out  of  the  State.  See  note,  88  Am.  Dec.  401. 
Cited  generally  in  Angler  ▼.  The  East  Tennessee,  etc.,  R.  Co.,  74 
Ga.  641. 

Court8.~A  corporation,  chartered  by  two  or  more  States,  Is  not^ 
if  sued  In  one  of  them,  a  citizen  of  any  other  State,  p.  283. 

Cited  and  affirmed  In  MuUer  y.  Dows,  94  U.  S.  447,  24  L.  208, 
affirming  jurisdiction  of  Federal  court  of  Iowa,  of  foreclosure  of 
entire  road  of  two  railways,  incorporated  in  Iowa  and  Missouri,  and 
consolidated;  Clark  y.  Barnard,  108  U.  S.  452,  27  L.  786,  2  S.  Ct. 
887,  holding  that  the  powers  and  status  of  the  Boston,  H.  &  B. 
Railroad  Company  as  a  corporation  of  Rhode  Island,  were  to  be 
determined  ezcluslyely  by  laws  of  the  same  State;  Pennsylvania 
R.  Co.  y.  St  Louis,  etc.,  R.  Co.,  118  U.  S.  298,  80  L.  88,  6  S.  Ot  10^^ 
holding  that  an  Indiana  railroad  company,  authorized  by  laws  of 
Illinois  to  extend  its  road  Into  that  State,  does  not  become  a  citizen 
of  IlUnois  for  purposes  of  suit;  St  Louis,  etc.,  R.  Co.  y.  Indian- 
apoUs,  etc.,  R.  Co.,  9  Bias.  151,  154,  F.  C.  12,237,  holding  that  onp 
of  two  consolidated  corporations  might  sue  In  Federal  court  of 
State  of  Its  creation,  the  other  corporation  as  a  citizen  of  another 
State;  Copeland  y.  Memphis,  etc,  R.  Co.,  8  Woods.  666,  F.  C.  8,209. 
holding  that  when  two  States  unite  to  create  the  same  body  cor- 
porate, It  Is  a  citizen  of  each  of  the  States  by  whose  legislature  It 


LH  Wall.  270>2»1  Notes  on  U.  S.  Kepoits.  688 

18  created;  Horne  ▼.  Boston,  etc.»  R.  Ck>.,  18  Fed.  51,  remanding  to 
State  court  a  suit  by  a  citizen  of  New  Hampslilre  against  a  do- 
mestic corporation,  afterwards  consolidated  with  companies  of 
Maine  and  Massachusetts;  Burger  v.  Grand  Rapids,  etc.,  R.  Ck>.,  22 
Fed.  563,  holding  that  a  consolidated  corporation  is  a  citizen  of 
each  State  of  incorporation,  and  cannot  be  sued  in  Federal  court 
by  a  citizen  of  either;  Union  Trust  Co.  v.  Rochester,  etc.,  R.  Co., 
29  Fed.  609,  affirming  Jurisdiction  of  a  suit  between  a  corporation 
of  New  Yor]£  and  a  consolidated  corporation  under  laws  of  Penn- 
sylvania and  New  York;  Page  v.  Fall  River,  etc.,  R.  Co.,  31  Fed. 
261,  affirming  jurisdiction  of  Federal  court  in  Rhode  Island,  of  suit 
between  citizen  of  Massachusetts  and  a  corporation  created  by 
laws  of  Massachusetts  and  Rhode  Island;  Fill!  v.  Delaware,  etc.. 
B.  Co.,  87  Fed.  66,  setting  aside  service  of  process  on  a  corpora- 
tion of  Pennsylvania,  in  a  suit  instituted  by  an  alien,  in  Federal 
eonrts  of  New  York,  where  was  defendant's  principal  office;  Cen- 
tral Trust  (;o.  V.  St  Louis,  etc.,  R.  Co.,  41  Fed.  552,  holding  that 
after  consolidation  of  corporations  of  Arkansas  and  Missouri,  the 
consolidated  company  was  in  each  State  a  corporation  of  that 
State;  Paul  ▼•  Baltimore,  etc.,  R.  Co.,  44  Fed.  514,  remanding  suit 
by  a  citizen  of  Indiana  against  a  consolidation  of  companies  created 
In  Ohio  and  Indiana;  Fitzgerald  v.  Missouri  Pac.  R.  Co.,  45  Fed. 
815,  remanding  action  by  a  resident  of  Nebraska  against  a  consoli- 
dation of  three  companies  chartered  in  Missouri,  Kansas  and  Ne- 
braska, coUecting  authorities;  James  v.  St  Louis,  etc.,  R.  Co.,  40 
Fed.  40,  holding,  when  State  legislation  adopts  a  foreign  cori>ora- 
tion,  it  becomes  a  citizen  of  both  States;  Stephens  v.  St  Louis,  etc., 
R.  Co.,  47  Fed.  682,  14  L.  R.  A.  187,  and  n.,  holding  that  the  com- 
pany, chartered  in  Missouri  and  adopted  in  Arkansas,  might  re- 
move to  Federal  court  of  Arkansas  a  suit  by  a  citizen  of  that 
State  (note  this  case  appears  to  be  directly  in  conflict  with  Paul 
T.  Baltimore  R.  Go.,  44  Fed.  514,  and  Fitzgerald  v.  Railroad  Co., 
46  Fed.  815,  vide  supra);  Phinlzy  v.  Augusta,  etc.,  R.  Co.,  56  Fed. 
276,  holding  the  citizenship  of  a  corporation  is  not  determined  by 
its  place  of  business,  but  by  Its  act  of  incorporation;  Central  Trust 
Oo.  v.  Chattanooga,  etc.,  R.  Co.,  68  Fed.  694,  holding  that  a  re 
eelver  in  equity,  exempt  by  State  law  from  garnishment  may  be 
gamisfaeed  in  Federal  court  on  a  proper  petition  by  non-resident 
citizens;  Missouri  Pac  R.  Co.  v.  Meeh,  69  Fed.  756,  757,  32  U.  S. 
App.  691,  80  L.  R.  A.  253,  saying  two  States  may  incorporate  the 
•ame  corporation,  but  it  will  still  be  two  corporations  distinct  in 
each  State;  Louisville  Trust  Co.  v.  Louisville,  etc.,  R.  Co.,  75  Fed. 
447,  43  U.  S.  App.  560,  holding  that  an  existing  corporation,  in- 
corporated by  another  State,  was  not  affected  by  its  subsequent 
eonsolidation  with  another  corporation  in  a  third  State;  Baldwin 
T.  Chicago,  etc^  R.  Oo^  86  Fed.  167,  denying  jurisdiction  of  suit  in 
Michigan,  by  citizen  of  Michigan,  against  a  consolidated  corpora- 
tion of  three  companies  of  Illinois,  Wisconsin  and  Michigan;  Dun- 
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can  T.  8t  Louis,  etc.,  R.  Co.,  49  La.  Ann.  1703,  22  So.  925,  holding 
the  separate  identity  of  each  company  as  a  corporation  and  dtlzen 
of  the  creating  State  is  not  lost  by  consolidation;  Chicago,  etc,  R. 
Co.  T.  Auditor-General,  53  Mich.  91,  92,  18  N.  W.  592,  holding  that 
a  consolidated  company  was  taxable  only  for  its  road  in  the  State 
of  creation;  Holland  y.  Mobile,  etc.,  B.  Co.,  16  Lea,  418,  holding 
the  company  chartered  also  in  Alabama,  liable  to  garnishment  for 
wages  dne  an  employee,  employed  and  residing  in  Alabama;  Rece 
▼.  Newport  News,  etc.,  R.  Co.,  32  W.  Va.  171,  9  S.  B.  214,  3  L.  R. 

A.  575,  and  n^  holding  that  a  State  cannot,  by  a  mere  legislatlye 
declaration,  convert  a  foreign  into  a  domestic  corporation. 

Cited,  arguendo,  in  Loulsrille,  etc.,  R.  Co.  ▼.  Louisville  Trust 
Co.,  174  U.  S.  562,  19  S.  Ct  821,  Hall  y.  Bank  of  Virginia,  14  W.  Va. 
625,  626,  627,  and  Baltimore,  etc.,  R.  Co.  y.  Pittsburgh,  etc.,  R.  Co., 
17  W.  Va.  876,  877.  Cited  in  dissenting  opinion  in  St.  Louis,  etc., 
R.  Co.  y.  James.  161  U.  S.  568,  40  L.  810,  16  S.  Ct  630,  majority 
holding  that  a  State  law  cannot  enable  a  forelfirn  corporation  t» 
be  sued  in  Federal  court  there  by  a  citizen  of  the  State  of  origin; 
Baltimore,  etc.,  R.  Co.  y.  Cary,  28  Ohio  St  222,  228,  280,  majority 
holding  that  a  Maryland  corporation,  sued  in  Ohio,  as  lessee  of  an 
Ohio  corporation,  by  a  dtlzen  of  Ohio,  was  entitled  to  remoye  suit 
to  Federal  court 

Courts. —  A  State  law,  authorizing  a  foreign  railroad  company 
to  operate  in  State,  does  not  create  a  new  corporation,  nor  alter  its 
citizenship,  but  renders  it  subject  to  suit  in  the  State.  For  the  pur- 
poses of  Federal  Jurisdiction,  it  remains  a  citizen  of  State  of  crea- 
tion, and  no  proof  of  citizenship  elsewhere  will  be  permitted,  p. 
285. 

Cited  and  ruling  applied  In  Ez  parte  Schollenberger,  96  U.  S. 
376,  24  L.  854,  sustaining  Jurisdiction  of  Pennsylyania  Circuit  Court 
oyer  foreign  insurance  company,  doing  business  in  State;  Nashua, 
etc.,  B.  Co.  y.  Boston,  etc.,  B.  Co.,  136  U.  S.  378,  84  L.  869,  10  S. 
Ct  1009,  holding  the  Nashua  company,  consolidated  with  a  cor- 
poration of  Massachusetts,  entitled  to  sue  in  Circuit  Court  there,  a 
citizen  of  that  State;  Martin  v.  Baltimore  &  Ohio  B.  Co.,  151  U. 
8.  684,  88  L.  815,  14  S.  Ct  537,  holding  that  a  State  Ucense  to  act  In 
Virginia,  did  not  prevent  company  from  removing  suit  to  Federal 
courts  as  a  citizen  of  Maryland  (see  note  to  10  Biss.  126,  on  suits 
between  corporations  of  different  States);  Williams  v.  Missouri,  etc.. 

B.  Co.,  8  Dill.  272,  F.  a  17,728,  holding  that  a  corporation  created 
in  Kansas  had  a  right  to  sue  in  Federal  court  In  Missouri;  see  note 
to  3  DilL  274,  F.  C.  17,728.  on  effect  on  Federal  Jurisdiction  of 
charters  granted  by  different  States  to  same  corporation;  Black- 
bum  y.  Selma,  etc.,  B.  Co.,  2  Flipp.  536,  F.  O.  1,467,  holding  that 
whether  a  foreign  corporation  is  only  licensed  or  made  a  corporation 
of  State,  it  remains,  for  the  purposes  of  Jurisdiction,  a  foreign  cor- 
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poration  in  the  State  of  adoption;  Ehrman  t.  Tentonia  Ins.  Oo^  1 
McCrary,  129,  1  Fed.  477.  holding  that  as  to  a  foreign  companr 
doing  business  in  Arkansas,  serrice  on  its  auditor  in  State  is  suffi- 
cient; Mock  ▼.  Virginia  Fire,  etc,  Ins.  Co.,  4  Hughes,  115,  120,  10 
Fed.  703,  706;  sustaining  sorrice  of  process  on  a  general  agent  of 
an  insurance  company,  chartered  and  resident  in  anotiier  State; 
Wilmer  t.  Atlanta,  etc.  Air  Line  B.  Co.,  2  Woods,  466,  F.  a  17,776C 
liolding  that  who«  railway  corporations  of  differmt  States  ooor 
solidate  and  mortgage  their  property,  the  Federal  courta  in  eltiier 
State  may  direct  sale  of  entire  property;  Missooii.  etc.  B.  Oo.  ▼. 
Texas,  etc,  R.  Co..  4  Woods,  365,  10  Fed.  601,  discussing  dUfer- 
ence  between  State  legislation  creating  a  corporation  already  in- 
corporated in  another  State  and  legislation  recognising  an  existing 
corporation  of  another  State;  Williams  ▼.  Bmi^re  Transp.  Oo.,  29 
Fed.  Cas.  1364,  affirming  Jurisdiction  of  Federal  courts  in  a  suit 
for  infringing  patent  against  a  corporation  of  another  State  doing 
business  in  and  amenable  to  process  of  State;  RunUe  ▼.  Lamar  Ins. 
Co.,  2  Fed.  12,  affirming  Jurisdiction  in  Federal  court  of  Ohio  of 
a  suit  by  resident  citizen  against  a  corporation  of  New  Torfc;  Up- 
boir  T.  Chicago,  etc,  B.  Co..  6  Fed.  547,  holding,  if  the  effect  of 
State  legislaticA  is  to  adopt  a  corporation  of  another  State,  it  be- 
comes, for  the  purposes  of  suit,  a  corporation  of  the  adc^iting  State; 
Consolidated  Store-Service  Co.  ▼.  liSmson.  etc,  Co.,  41  Fed.  R35, 
affirming  Jurisdiction  of  Federal  court  of  a  suit  against  a  foreign 
corporation  doing  business  in  State;  Myers  t.  Murray,  Nelson  St 
Co..  43  Fed.  697,  11  L.  R.  A.  218,  and  n.,  holding  a  corporation, 
though  carrying  on  business  in  several  States,  could  only  be  sued 
in  State  of  creation;  Dinxy  t.  Illinois  C^dt.  R.  Co..  61  Fted.  61«  hold- 
ing FedoYl  court  has  jurisdiction  of  a  suit  by  a  resident  plaintiff 
against  a  foreign  corporation  doing  business  in  State,  and  by  stat- 
ute subjected  to  Jurisdiction  of  the  State  courts;  Western,  etc,  S. 
Co.  ▼.  RobtftBon.  61  Fed.  699,  22  U.  &  Ai^  187,  iK^ding  ttmt  cftl- 
aois  of  another  State,  as  lessees  of  part  of  a  road,  conatmcled  by 
a  domestic  corporation  in  such  other  State  under  lloenae  fkom  Its 
legislature,  were,  for  jurisdictional  purposes,  dtisens  of  same  State 
as  the  domestic  coip<»atioB;  SulUvan  ▼.  Sullivan  Timber  Oo.,  lOS 
Ala.  375,  16  So.  942,  25  L.  R.  A.  544,  holding  foreign  eorpomtkMi 
doing  business  in  State,  must  be  sued  in  the  county  where  Is  Its 
place  of  business;  Farmers,  etc,  Ins.  Ca  v.  Harrah,  47  Ind.  Ml. 
holding  that  a  corporaticm  created  by  a  State  Is  not  a  dtlaoi  within 
secticm  2.  article  4  of  the  Federal  Constitution;  Reyer  v.  Odd  Fel- 
lows' Accident  Assn.,  157  Mass.  372,  34  Am.  St  Bep.  2SI2,  32  N.  K 
471.  bedding  that,  under  Indiana  State  law,  any  fcweign  corporation 
doing  business  in  State  was  liatile  to  be  sued  in  State  courts;  Statf^ 
Board  of  Assessors  v.  Morris,  etc,  R.  Co..  49  N.  J.  L.  219,  7  AtL 
889.  holding  that  the  powers  of  a  foreign  corporation  exettHslnir 
Ni  ftmnchlsf  in  State,  are  limited  by  expressed  tains  of  the  grant. 
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Cited  in  dissenting  opinion  in  Philadelphia  Fire  Assn.  ▼.  New  York, 
119  U.  S.  123,  30  L.  348,  7  S.  Ct  115,  majority  holding  a  foreign 
!ns^rance  company,  doing  business  in  New  York,  was  snbject  to 
the  imposition  of  a  special  tax  as  a  condition  of  doing  business 
there.  See  notes  to  66  Am.  Dec  121,  on  service  on  foreign  corpora- 
tion, to  79  Am.  Dec.  427,  on  interstate  corporations,  and  96  Am.  Dec. 
341,  on  taxation  of  foreign  corporations. 

Distinguished  in  St.  Louis,  etc.,  R.  Co.  ▼.  James,  161  U.  S.  560, 
10  L.  808,  16  S.  Ct  626,  holding  that  a  State  law,  providing  that  a 
foreign  corporation  doing  business  in  State  should  become  a  cor- 
poration of  that  State,  does  not  enable  it  to  be  sued  In  Federal 
courts  there,  by  a  citizen  of  the  State  of  origin;  Pacific  R.  R.  v.  Mis- 
souri, etc.,  R.  Co.,  5  McCrary,  378,  23  Fed.  568,  holding  that  a  cor- 
poration formed  under  laws  of  several  States  is  presnzned  to  be 
ix  citizen  of  each  State,  and  cannot  remove  a  suit  by  a  citizen  of 
either  State,  on  the  ground  of  diverse  citizenship;  Wilkinson  v. 
Delaware,  etc.,  R.  Co.,  22  Fed.  354,  holding  that  legislation  author- 
izing a  foreign  corporation  to  do  business  in  State,  does  not  render 
it  a  domestic  corporation;  Home  Ins.  Co.  v.  Davis,  29  Mich.  239. 
holding  that  when  a  foreign  corporation  submitted  to  being  sued  in 
State  courts,  it  was  precluded  from  removing  suit  to  Federal  court. 

CoTirtB. —  Whenever  a  general  rule  as  to  property  or  personal 
rights  or  injuries  to  either  is  established  by  State  legislation,  ita 
enforcement  by  Federal  courts  In  a  case  between  proper  parties,  is 
a  matter  of  course,  and  the  Jurisdiction  of  the  court  is  not  subject 
to  State  limitation,  p.  286. 

Citing  cases  which  affirm  and  apply  the  principle  are:  Insur- 
ance Co.  Y.  Morse,  20  Wall.  453,  22  L.  869,  holding  act  of  Wiscon- 
sin, forbidding  foreifirn  insurance  companies  doing  business  in  State 
to  remove  suits  to  Federal  courts,  void;  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  8.  209,  86  L.  945,  13  S.  Ct  46,  holding  the  provisions  in 
Texas  practice  act,  as  to  appearance  on  behalf  of  a  defendant  to  ob- 
ject to  Jurisdiction,  had  no  application  to  actions  in  Federal  courts; 
Mexican  Central  R,  Co.  v.  Pinkney,  149  U.  S.  206,  37  L.  704,  13  S. 
Ct  684,  to  same  effect;  Holmes  v.  Oregon,  etc.,  R.  Co.,  6  Sawy.  270. 
n  Fed.  82,  holding  an  action  by  an  administrator  to  recover  dam- 
ages for  death  of  his  Intestate,  under  Oregon  code,  is  enforceable 
in  Federal  court;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  R.  Co.,  21 
Blatchf.  110,  13  Fed.  358,  sustaining  Jurisdiction  of  suit  between 
foreign  corporations  on  a  cause  of  action  arising  in  Canada,  where 
the  State  law  enabled  service  of  process  to  be  made  on  corporate 
officers  in  State;  Warren  v.  Wisconsin  Valley  R.  Co.,  6  Biss.  429, 
F.  C  17,204,  holding  a  proceeding  to  condemn  land  for  a  railway 
was  removable  to  Federal  court  in  a  case  between  proper  parties: 
Cunningham  v.  County  of  Ralls,  1  McCrary,  119,  11  Fed.  455,  hold- 
ing section  5359,  revised  statutes  of  Missouri,  does  not  oust  Federal 
jurisdiction  of  an  action  against  a  county  by  dtisen  of  another 
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State;  Pulliam  v.  Pulliam,  10  Fed.  30.  holding  that  notwlthstand 
Ing  statute  of  Tennessee  as  to  effect  as  prima  facie  evidence  of 
executor's  accounts,  Federal  court  may  require  executor  to  ac- 
count anew  in  a  suit  by  a  legatee;  Logan  v.  Greenlaw,  12  Fed.  19, 
holding  that  a  creditor's  bill  In  a  State  court  to  settle  an  estate,  can- 
not prevent  a  non-resident  creditor  from  proceeding  for  similar 
purpose  in  Federal  court;  Allen  v.  Texas,  etc.,  R.  Co.,  25  Fed.  515, 
holding  that  State  law,  providing  that  State  courts  should  retain 
Jurisdiction  over  a  domestic  corporation  after  consolidation  with  a 
foreign  or  Federal  corporation,  could  not  prevent  a  corporation,  af- 
ter consolidation,  removing  suit  to  Federal  court;  Mineral  Range 
R.  Co.  ▼.  Detroit,  etc.,  Copper  Co.,  25  Fed.  520,  affirming  Federal 
Jurisdiction  of  suit  to  condemn  lands  of  a  foreign  corporation  for 
railway  purposes,  notwithstanding  State  law;  Union  Trust  Co.  v. 
Rochester,  etc,  R.  Co.,  29  Fed.  610,  holding  that  statute  of  New 
York,  forbidding  suit  on  a  Judgment,  without  previous  order  of 
the  court,  did  not  apply  to  suit  in  Federal  court  having  Jurisdiction 
of  the  parties;  Hoover  v.  Crawford  County,  39  Fed.  9,  holding  Ar- 
kansas statute  of  1879  Ineffective  to  prevent  suit  against  a  county 
tn  Federal  court;  East  Tennessee,  etc.,  R.  Co.  v.  Atlanta,  etc.,  R. 
Co.,  49  Fed.  612,  15  L.  R.  A.  Ill,  holding  that  where  a  Federal 
statute  gives  a  plaintiff  a  right  to  select  the  district  within  which 
suit  can  be  brought,  the  laws  of  the  State  regulating  the  venue 
cannot  restrict  the  territorial  Jurisdiction  of  Federal  courts;  Bar- 
ling T.  Bank,  50  Fed.  261,  7  U.  S.  App.  194,  holding  California  stat- 
ote,  prohibiting  suits  by  banking  corporations  which  had  failed 
to  comply  with  the  law,  did  not  prevent  suit  In  Federal  courts;  The 
City  of  Norwalk,  65  Fed.  110,  holding  Federal  court  had  Jurisdiction 
In  admiralty  of  a  case  under  State  law  to  recover  damages  for 
death  caused  by  negligence;  O'Connell  v.  Reed,  56  Fed.  534,  12 
U.  S.  App.  869,  where  Federal  court  refused  to  follow  Kansas  de- 
cision on  Kansas  statute  on  misjoinder  of  causes  of  action;  Min- 
neapolis V.  Reum,  56  Fed.  581,  12  U.  S.  App.  446,  holding  that  Min- 
nesota statute,  enfranchising  foreigners  after  declaration  of  Inten- 
tion, did  not  prevent  their  suing  in  Federal  court;  Edwards  v.  Hill. 
59  Fed.  725,  19  U.  8.  App.  493,  sustaining  Jurisdiction  of  foreclosure 
suit  by  non-resident,  where  mortgagor  has  made  an  assignment 
and  consent  of  State  court  had  not  been  obtained;  The  Willamette 
Valley,  62  Fed.  297,  holding  that  a  vessel  operated  by  a  State  re- 
ceiver was  subject  to  a  maritime  lien  for  liabilities  incurred  in 
another  State;  Bigelow  v.  Nlckerson,  70  Fed.  121,  122,  126,  34  U.  S. 
App.  261,  80  L.  R.  A.  841,  344,  holding  provision  of  Wisconsin  stat- 
ute, section  4255,  revised  statutes,  confining  actions  In  case  of  death 
by  negligence  to  State  courts,  void;  Qulmby  v.  Penn.  Ins.  Co.,  58 
N.  H.  495,  holding  that  State  law  making  the  acceptance  of  pro- 
cess in  State  a  condition  on  foreign  corporations  doing  business  in 
State,  conld  not  deprive  them  of  right  of  removal  of  suit  to  Federal 
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court  Cited  In  dissenting  opinion  In  Johnson  v.  Brewers,  etc., 
Co.,  61  Wig.  680,  583,  9  N.  W.  658,  660,  majority  holding  that  where 
removal  was  refused  on  account  of  Irregularity  In  verification  of 
petition  and  bond,  the  Judgnnent  was  only  voidable,  and  unless  ap- 
pealed,  was  binding. 

Distinguished  in  PuUiam  v.  Pulllam,  10  Fed.  78,  holding  statute 
of  Tennessee,  limiting  time  for  creditor's  suits  against  decedent's 
estate,  binding  on  Federal  courts  in  equity;  Van  Doren  v.  Pennsyl- 
vania R.  Co.,  98  Fed.  264,  holding  action  for  damages  causing  death 
under  Pennsylvania  statute,  could  be  prosecuted  in  Federal  court, 
either  in  or  out  of  State;  Home  Ins.  Go.  v.  Davis,  29  Mich.  239,  when 
foreign  corporation  submitted  to  being  sued  in  State  courts  as  a 
condition  for  doing  business  in  State,  It  was  precluded  from  remov- 
ing suit  to  Federal  court 

Death. —  Right  of  action  for  death,  against  wrongdoer,  under 
Wisconsin  statute,  exists  only  In  virtue  of  the  statute,  and  only 
in  cases  where  the  death  was  caused  within  the  State,  pp.  285,  286. 

Cited  as  obiter  in  Rudiger  v.  Chicago,  etc.,  R.  Co.,  94  Wis.  196, 
68  N.  W.  662,  holding  that  under  the  State  law  an  action  was  main- 
tainable for  a  death  occurring  in  another  State  caused  by  acts  In 
the  home  State. 

Courts.— In  all  cases  where  a  general  right  is  conferred  by  a 
State  law,  it  can  be  enforced  in  any  Federal  court  within  the  State 
having  Jurisdiction  of  the  parties;  hence  right  of  action  for  death, 
granted  by  Wisconsin  statute,  may  be  removed  to  Federal  court 
although  statute  provided  that  it  should  be  enforced  only  in  State 
court,  p.  286. 

Cited  and  principle  applied  in  The  Steamship  Oregon,  14  Sawy. 
463,  45  Fed.  77,  holding  that  a  State  law  giving  a  right  of  action 
for  injuries  causing  death  might  be  enforced  in  Federal  court; 
Davis  V.  James,  10  Blss.  64,  2  Fed.  620,  affirming  right  of  mort 
gagees  to  foreclose  a  guardian's  mortgage  in  Federal  court  on 
ground  of  citizenship,  notwithstanding  State  law  limiting  such  ao* 
tions  to  State  court;  Phelps  v.  O'Brien  Co.,  2  Dill.  519,  F.  G.  11,078, 
holding  that  the  Iowa  code  limitations  for  actions  on  Judgments, 
without  leave  of  court  did  not  apply  to  Federal  courts;  Hartman 
V.  Flshbeck,  18  Fed.  295,  holding  that  statute  of  limitations  for 
presentment  of  claims  for  allowance  in  probate  matters  did  not 
bind  a  non-resident  creditor  suing  the  administrator  In  Federal 
court;  Wyman  v.  Mathews,  53  Fed.  680,  holding  Federal  court  has 
Jurisdiction  of  a  suit  in  equity  by  foreign  creditors  to  enforce  a 
trust  and  distribute  a  fund  created  by  statute  of  South  Dakota; 
Prentice  v.  Duluth  Storage,  etc.,  Co.,  58  Fed.  442,  19  U.  &  App. 
100,  sustaining  Jurisdiction  of  a  suit  to  quiet  title  by  owners  of  lots 
in  severally;  Plerstoff  y.  Jorges,  86  Wis.  139,  89  Am.  St  Rep.  887, 
56  N.  W.  788,  holding  that  a  Judgment  in  bastardy  proceedings 
may  be  enforced  by  a  creditor's  bilL 
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Distinguished  in  The  Manhasset,  18  Fed.  923,  holding  State  law 
as  to  administrator's  action  for  damages  for  Injuries  causing  death 
does  not  apply  to  maritime  tort 

Courts. —  In  some  cases,  from  their  character,  the  Federal  judicial 
power  is  necessarily  exclusive  of  all  State  authority,  in  others  it 
may  be  made  so  at  the  option  of  Ciongress,  or  It  may  be  exercised 
concurrently  with  that  or  the  States,  p.  288. 

Olted  in  Qaines  y.  Fuentes,  92  U.  8. 18,  23  L.  527,  instancing  cases 
of  exclusive  Jurisdiction;  Bills  v.  Davis,  109  U.  S.  497,  27  li. 
1010,  8  S.  Ot  834,  in  matters  of  wills  and  probates  Federal  courts 
have  no  Jurisdiction  unless  by  reason  of  citizenship  of  the  parties; 
United  States  v.  Block  One  Hundred  and  Twenty-one,  8  Blss.  218, 
F.  G.  14,610,  affirming  Jurisdiction  of  Federal  courts  of  a  suit  by 
secretary  of  the  treasury  to  condemn  land  for  public  use. 

Bemoval  of  causes. —  Legislation  for  removal  of  causes  has  been 
uniformly  recognized  by  Supreme  Court  as  valid,  and  the  manner 
and  conditions  upon  which  Federal  Judicial  power  shall  be  exer- 
cised are  mere  matters  of  legislative  discretion,  p.  288. 

Cited  and  principle  applied  in  Tennessee  v.  Davis,  100  U.  S.  265, 
25  L.  651,  holding  a  criminal  prosecution  of  a  revenue  officer  was 
removable  to  Circuit  Court;  Virginia  v.  Rives,  100  U.  S.  837,  25  L. 
676,  in  separate  concurring  opinion,  holding  that  a  prosecution  for 
murder  was  not  removable  to  Federal  court,  where  no  Jurisdiction 
had  been  conceded  to  the  United  States;  Kern  v.  Huidekoper,  103 
U.  8.  492,  26  L.  357,  holding  no  provision  of  State  law  could  pre- 
vent removal  of  a  case  which  fell  within  the  terms  of  the  removal 
act;  Sharon  v.  Terry,  13  Sawy.  413,  36  Fed.  355,  1  L.  R.  A.  586, 
and  n.,  denying  right  of  State  court  to  prevent  the  complete  prose* 
cution  and  determination  of  suit  in  Federal  court  whose  Jurisdic- 
tion has  attached;  see  note  to  3  Dill.  356,  F.  C.  8,802,  on  constitu- 
tionality of  act  of  1867;  Filer  v.  Levy,  17  Fed.  612,  refusing  to 
remand  a  suit  by  an  executor,  a  citizen  of  another  State,  against 
the  resident  liquidating  partner  to  compel  an  accounting  and  to 
recover  assets;  Sutherland  v.  Jersey  City  R.  Co.,  22  Fed.  357,  hold- 
ing that  the  act  (§  639,  R.  S.)  was  not  repealed  by  the  subsequent 
act  of  March  8,  1875;  Amsden  v.  Norwich  Union,  etc.,  Co.,  44  Fed. 
517,  holding  that  a  foreign  corporation,  subjected  to  condition  of 
admitting  service  of  process  on  local  agent,  may  claim  removal  of 
action  to  Federal  court;  Elliott  v.  Shuler,  50  Fed.  456,  holding  that 
a  special  proceeding  by  an  administrator  for  leave  to  sell  in- 
testate's real  estate  for  payment  of  debts  may  be  removed  by 
non-resident  defendants;  In  re  Cilley.  58  Fed.  987,  holding  that  only 
cases  which  could  have  been  brought  originally  in  the  Federal 
courts  could  be  removed;  Board  of  Commissioners  v.  Hurd,  49  Ga. 
467,  15  Am.  Rep.  688,  holding  that  under  the  act  of  1867  a  non- 
resident plaintiff  may  remove  a  case  on  motion;  Burson  v.  National 
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Bank,  40  Ind.  182,  184,  13  Am.  Rep.  294,  to  same  effect,  where 
plaintiff  removed  an  action  on  a  note  after  trial  In  State  court 
where  the  Jury  failed  to  agree;  Mabone  ▼.  Manchester,  etc.,  B.  Go., 
Ill  Mass.  74,  15  Am.  Rep.  11,  affirming  constitutionality  of  act 
and  holding  that  the  requirements  of  the  act  must  be  strictly  com- 
plied with;  Galpin  y.  Oritchlow,  112  Mass.  339,  holding  an  action 
could  not  be  removed  after  trial  on  the  merits,  though  the  jury 
had  disagreed;  Clark  y.  Delaware,  etc.,  Canal  Co.,  11  R.  I.  37, 
holding  a  case  could  be  removed  after  trial  in  State  court  and  dis- 
agreement of  Jury.  See  notes  to  7  Am.  Rep.  507,  and  12  Am.  Rep.  548. 
Cited  in  general  discussion  in  Gaines  v.  Fuentes,  92  U.  S.  19,  23 
L.  527;  dissenting  opinion  in  Johnson  v.  Brewers,  etc.,  Ins.  Co.,  51 
Wis.  583,  584,  0  N.  W.  660,  majority  holding  that  if  State  court 
wrongly  refuses  a  removal  the  Judgment  is  only  voidable,  and 
unless  reversed  on  appeal,  is  valid. 

Bemoval  of  causes.—  There  is  no  constitutional  objection  to  legis- 
lation authorising  and  prescribing  conditions  for  removal  of  a 
cause  by  a  plaintiff  when  prejudice  and  local  influence  are  such 
as  are  likely  to  prevent  him  obtaining  Justice,  p.  200. 

Citing  cases  which  apply  the  principle  are:  Case  of  sewing-ma- 
chine companies,  18  Wall.  580,  21  L.  920,  holding  a  case  could  not 
be  removed  unless  all  of  defendants  were  of  different  State  from 
IriUUntiff;  Burson  v.  National  Bank,  etc.,  40  Ind.  182,  holding  a 
non-resident  plaintiff  could  remove  a  cause  to  Federal  court  after 
trial  in  State  court  and  failure  of  Jury  to  agree;  Mabone  v.  Man- 
chester, etc^  R.  Ca,  111  Mass.  75,  refusing  to  order  removal  on 
petition  and  affidavit  of  a  superintendent  of  a  railroad,  as  not 
acts  of  the  corporation.    See  note  to  29  Am.  St  Rep.  313. 

Ballroads. —  One  crossing  a  railroad  is  required  to  exercise  that 
degree  of  prudence,  care  and  caution  incumbent  on  a  person  pos- 
sessing ordinary  reason  and  intelligence,  under  the  special  circum- 
stances of  the  case,  pp.  278,  200. 

Cited  in  Tanner  v.  Louisville,  etc.,  R.  Co.,  00  Ala.  637,  contribu- 
tory negligence  is  not  always  a  defense;  Kansas  Pac.  R.  Co.  v. 
Twombly,  8  Colo.  132,  and  Hoye  v.  Chicago,  etc.,  R.  Co.,  67  Wis. 
16»  29  N.  W.  653,  question  of  negligence  is  for  the  Jury  not  for 
the  court;  dissenting  opinion  in  Northern  Pac.  R.  Co.  v.  Holmes, 
8  Wash.  Ter.  216,  218,  220,  14  Pac.  693,  694,  695,  majority  holding 
plaintiff  was  guilty  of  contributory  negligence  In  not  looking  be- 
fore crossing. 

Bailroads. —  It  is  duty  of  those  having  management  of  train  to 
cause  engine  bell  to  be  rung  a  sufficient  time  before  crossing  a 
street,  to  warn  passengers,  and  keep  it  ringing  till  crossing  is  passed, 
and  to  keep  a  proper  and  vigilant  lookout  in  direction  train  is 
moving;  p^  tn,  29a 
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Olted  in  Kansaa  Pac.  R.  Co.  y.  Pointer,  14  Kan.  56,  where  the 
company  was  held  liable  for  gross  negligence,  although  plaintiff 
was  also  negligent 

Trial. —  Oourt  may  refuse  to  give  extended  series  of  instmc- 
tlons,  if  law  arising  upon  the  evidence  is  given  with  such  fullness 
as  to  guide  the  jury  correctly  in  its  findings,  p.  290. 

Citing  cases  which  make  application  of  this  principle  are:  New 
York,  etc.,  R.  Co.  v.  Estill,  147  U.  S.  614,  87  L.  308,  18  8.  Ct  458, 
holding  that  objection  should  not  be  made  to  detached  sentences  in 
a  charge,  they  must  be  read  in  connection  with  the  whole  charge; 
Coffin  V.  United  States,  156  U.  S.  456,  39  L.  492,  15  S.  Ct  404,  as 
to  the  insufficiency  of  a  charge  on  the  question  of  presumption  of 
innocence;  Goddard  v.  Crefteld  Mills,  75  Fed.  821,  45  U.  S.  App. 
84,  holding  where  a  charge  was  full  on  the  whole  case  it  was  no 
error  to  refuse  a  particular  instruction;  McCoy  v.  State,  46  Ark. 
153,  reaffirming  rule  in  a  criminal  case;  State  v.  Pike.  65  Me.  116, 
collecting  authorities,  showing  that  it  is  sometimes  the  duty  of  the 
court  to  withhold  requested  instructions;  Nelson  v.  Railway  Co., 
104  Mich.  587,  62  N.  W.  996,  where  an  excessive  verdict  for  loss  of 
a  wife  held  ground  for  reversal  and  new  trial;  S.  C,  separate  con- 
curring opinion,  p.  594,  62  N.  W.  997,  on  correct  instruction  in  case 
of  estimating  damages  for  loss  of  wife;  Solen  v.  Yirginla,  etc.,  R. 
Co.,  13  Nev.  186,  holding  a  verdict  should  never  be  set  aside  for 
a  charge  which  could  not  possibly  have  misled  Jury;  Missouri,  etc., 
R.  Co.  V.  Vance,  —  Tex.  Civ.  App.  — ,  41  S.  W.  170.  sustaining  in- 
struction In  husband's  action  for  damages  for  personal  Injuries  to 
wife,  that  value  of  her  services  need  not  be  proved. 

Death. —  In  suit  for  death  of  another,  evidence  that  deceased 
was  enceinte  at  time  of  accident  held  unobjectionable  in  view  of 
the  clear  and  correct  charge  of  the  court  p.  291. 

Cited  in  Gulf,  etc.,  R.  Co.  v.  Younger,  —  Tex.  Civ.  App.  — ,  40 
S.  W.  425,  holding  it  Is  not  necessary  for  a  husband  to  prove  the 
value  of  injured  wife's  services. 

Miscellaneous.—  South  &  North  R.  Co.  v.  Sullivan,  59  Ala.  280,  as 
an  illustration  of  a  case  of  suit  for  damages  for  death  of  a  mar* 
ried  woman;  White  t.  Holt  20  W.  Ya.  811,  as  Indicating  the  proper 
course  to  pursue  when  State  court  rejects  petition  for  removal; 
Dimmey  v.  Railroad  Co.,  27  W.  Ya.  88,  42,  65  Am.  Rep.  296,  300, 
as  authority  for  sustaining  an  administrator's  action  for  the  kUllng 
of  a  married  woman. 

13  Wall.  291-297,  20  L.  662,  BmSRS  T.  OROFT. 

Corporatioiuu—  It  will  be  presumed  that  a  grantee  described  as  a 
land  company  Is  competent  to  take  a  conveyance  of  real  estate^ 
p.  296. 
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Olted  and  followed  in  Hagar  v.  Yolo  Co.,  47  Cal.  227,  applying 
same  presumption  to  "The  Sacramento  Valley  Reclamation  Oom* 
pany,**  described  as  owners  of  land  in  petition  for  formation  of  a 
reclamation  district;  Board,  etc.  ▼.  Lafayette,  etc,  R.  Oo.,  50  Ind. 
107,  in  statement  of  appellee's  argument  on  question  of  ultra  vires 
by  tbe  court,  collecting  numerous  authorities;  Douthitt  ▼.  Stinson, 
63  Mo.  278,  holding  a  df^d  to  "the  board  of  directors"  of  an 
Imaginary  corporation  roid. 

Vendor  and  purohaser.— Vendor  of  real  estate  cannot  question 
capacity  of  a  corporate  grantee  to  take  title,  after  It  has  paid  the 
purchase  money,  p.  20S. 

Olted  and  approved  in  Pritts  y.  Palmer,  182  U.  &  293,  83  L.  321. 
10  S.  Gt  96,  holding  that  a  grantee  under  a  quitclaim  deed  could 
not  question  the  title  of  a  foreign  corporation  which  had  previously 
purchased  the  land  from  same  grantor  without  complying  with 
State  law  as  to  acquisition  of  real  estate;  South,  etc.,  R.  Co.  v. 
Highland  Ave.,  etc.,  B.  Co.,  110  Ala.  117,  24  So.  118,  holding  that 
if  a  corporation  has  acquired  title  and  possession  of  real  property 
its  right  cannot  be  questioned  by  a  private  citizen;  Broad  well  v. 
Herritt,  87  Ho.  102,  holding  neither  a  paid  grantor  nor  his  subse- 
quent grantee  can  deny  legality  or  incorporation  of  a  corporation 
purchaser;  Hyde  v.  Holland,  18  Or.  333,  22  Pac.  1105,  a  vendor  of 
land  before  Issue  of  patent  is  estopped  to  claim  the  title  through 
the  patent  when  issued;  Green  v.  Niver,  43  S.  O.  370,  21  S.  E.  267, 
holding  heirs  of  a  government  grantee  as  head  of  a  family  estopped 
to  contest  his  conveyance  after  the  ancestor's  title  had  become 
absolute. 

Public  lands.— Section  12  of  pre-emption  act  of  1841  prohibits 
assignment  only  of  the  right  of  pre-emption  secured  to  settlers  by 
the  act;  after  entry  made  in  good  faith  the  pre-emptor  may  dispose 
•f  the  land  as  owner  before  issue  of  patent,  pp.  296,  297. 

Cited  and  principle  applied  in  Lamb  v.  Davenport,  18  WalL  814, 
21  Jj,  762,  sustaining  contracts  for  sale  of  settler's  interest  under 
the  Oregon  donation  act  made  before  passage  of  the  act;  Quinby 
V.  Gonlan,  104  U.  8.  422,  26  L.  801,  holding  that  purchasers  from 
other  settlers  of  their  rights,  founded  on  occupation,  did  not  in- 
crease their  equities  as  prior  pre-emptors;  St  Louis  Mining  Co.  v. 
.  Montana  M.  Co.,  171  U.  S.  656,  19  S.  Ct.  63,  holding  that  a  contract 
for  sale  of  a  located  mining  claim  is  valid  before  patent;  Aiken  v. 
Ferry.  6  Sawy.  87,  F.  C.  112,  holding  the  right  of  pre-emption  is 
not  an  mterest  In  the  land;  Smith  v.  Ewing,  11  Sawy.  61,  23  Fed. 
745,  holding  that  when  a  certificate  of  purchase  under  the  pre- 
emption law  has  been  issued  by  the  registrar,  the  land  is  salable; 
McGlung  V.  Steen,  32  Fed.  874,  sustaining  validity  of  title  under 
quitclaim  deed  executed  immediately  after  issue  of  final  receipt 
against  another   executed  after  issue  of  patent  and  before  record 
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of  first  deed;  United  States  ▼.  Steenerson.  50  Fed.  507,  4  U.  8.  App. 
332,  holding  tbat  after  cancellation  by  the  land  commissioner  o/ 
■ft  preemption  entry,  the  right  of  the  pre-emptor  may  be  attacked 
collaterally;  American  Mortgage  Co.  ▼.  Hopper,  56  Fed.  71,  holding 
that  an  entry  made  for  benefit  of  a  third  person  might  be  can- 
celled; S.  C,  64  Fed.  555,  558,  559.  29  U.  8.  App.  12,  holding  an 
entryman  only  secures  a  vested  interest  when  he  has  lawfully  en- 
tered upon  and  paid  for  the  land  and  complied  with  the  law:  Diller 
▼.  Hawley,  81  Fed.  653,  48  U.  S.  App.  468,  sustaining  right  of  land 
department  to  cancel  an  entry  for  fraud;  Gilkerson-Sloss  Co.  v. 
Forbes,  54  Ark.  149,  26  Am.  St  Rep.  30,  15  8.  W.  191,  holding  that 
one  entitled  to  a  patent  as  homesteader  may  mortgage  the  land: 
Thurston  t.  Alva,  45  CaL  17,  a  certificate  for  pre-emption  land 
renders  the  land  salable;  Stewart  t.  Powers,  98  Cal.  517.  33  i'ac 
487,  holding  the  restriction  against  alienation  does  not  apply  to  n 
mortgage  before  final  proof  and  payment;  Merrill  ▼.  Clark,  103 
GaL  370,  871,  37  Pac  239,  a  transfer  after  final  proof  and  payment 
is  valid,  although  by  negligence  or  dishonesty  of  register  no  cer- 
tificate of  purchase  has  been  issued:  Godding  v.  Decker,  3  Cola  App. 
204,  82  PftC  834,  holding  that  a  receiver's  receipt  made  a  good  title 
on  which  ft  contract  could  be  based;  Cooper  v.  Hunter,  8  Colo.  App. 
106,  44  Pac  946,  showing  that  the  prohibition  against  assignment 
extended  no  further  than  the  right  of  pre-emption;  Jones  v.  Meyers. 
2  Idaho,  798,  85  Am.  St  Rep.  262,  26  Pac  217,  showing  that  the 
•entrj  must  be  in  good  faith  and  a  transferee  takes  no  better  title 
than  his  grantor  had;  Close  v.  Stuyvesant,  132  IlL  616,  24  N.  B. 
870,  8  L.  R.  A.  166,  and  n.,  in  Illinois  certificates  of  entry  are  held 
to  be  evidence  of  legal  title  and  invest  holder  with  right  of  pos- 
session and  transfer;  Ogden  v.  Walters,  12  Kan.  296,  affirming  right 
of  purchaser  under  pre-emption  laws  to  bell  or  mortgage  land  be- 
fore patent  Issues;  Leonard  v.  Ross,  23  Kan.  300,  land  purchased 
under  homestead  law  is  liable  for  debts  thereafter  contracted  and 
to  execution  before  pfttent;  Hardesty  v.  Service,  45  Kan.  617,  26 
Pac.  80,  holding  that  relinquishment  of  a  right  of  homestead  entry 
and  withdrawal  of  a  protest  constitute  a  good  consideration  for  a 
contract  for  payment  of  money;  McCabe  ▼.  Caner,  68  Mich.  1S4. 
85  N.  W.  902,  to  same  effect;  Norris  v.  Heald,  12  Mont  281,  285,  33 
Am.  St  R^.  583,  584,  29  Pac.  1121,  1122,  holding  that  a  mortgage 
by  a  settler  (A  land  subject  to  entry  under  pre-emption  laws  before 
final  proof  and  payment  Is  valid;  Gregory  v.  Kenyon,  84  Neb.  645, 
62  N.  W.  686,  holding  a  deed  of  land  made  after  entry  under  home- 
stead law  and  proof  and  receipt  is  valid;  United  States  v.  Saucier. 
6  N.  Hex.  574,  25  Pac  792,  holding  government  cannot  sue  in  trover 
for  value  of  timber  cut  on  public  land  aft^  pre-emptor  has  paid 
the  purchase  money;  Richards  v.  Snyder,  etc.  U  Or.  509.  6  Pac. 
191.  holding  a  pre-emptor  who  has  entered  a  dalm  may  s^  before 
patent  Issues;  Carson  v.  Railsback,  8  Wash.  Ter.  175,  18  Pac  620, 
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when  a  deed  is  made  and  dated  on  same  day  the  jMitent  certificate 
was  received  by  grantor  the  presumption  is  that  it  was  made  after 
snch  receipt;  Boggan  v.  Reid,  1  Wash.  617.  20  Pac.  426,  applying 
the  same  rule  to  homestead  entries;  Spiess  y.  Nenberg,  71  Wis.  285. 
6  Am.  St  Bep.  218,  87  N.  W.  419,  sustaining  mortgages  of  a  home- 
stead entry.  Cited,  arguendo,  in  Yantonger  y.  Heffeman,  5  Dak. 
206,  223,  88  N.  W.  66,  74. 

Distinguished  in  Fisher  y.  Wisner,  84  Iowa,  461,  holding  the  ex- 
emption from  taxation  under  act  of  Oongress  of  Iftarch  8,  1846,  ran 
from  date  of  patent 

Public  lands.— There  is  no  presumption  that  Congress  intended 
to  render  lands  inalienable  by  the  owner  after  entry  and  before 
issue  of  the  patent  p.  297. 

Cited  and  principle  applied  in  Rose  y.  Nevada,  etc.,  Co.,  73  Cal. 
888,  16  Pac.  20,  holding  the  restrictiye  provisions  of  chapter  6  of 
act  of  Congress  of  1872,  April  4th,  do  not  apply  to  additional  home 
stead  entries  under  revised  statutes,  section  2806. 

18  WalL  297-806,  20  L.  679,  PENDLETON  COUNTY  y.  AMY. 

Bonds.— -In  action  on  railroad  bonds  payable  to  bearer  plaintiir 
correctly  averred  himself  to  be  the  bearer,  since  if  he  was  neither 
owner,  holder,  nor  bearer,  there  was  no  promise  to  pay  him;  plea 
denying  that  he  was  bearer  is  good  on  demurrer,  p.  303. 

Followed  in  Lanning  y.  Lockett  4  Woods,  468,  11  Fed.  816,  in 
suit  on  promissory  note  a  plea  denying  plaintiff's  title  is  an  issu- 
able defense. 

Pleading.— Argumentative  plea  inay  be  stricken  from  the  record 
on  motion  or  condemned  on  special  demurrer,  but  if  it  traverse  a 
material  averment  of  the  declaration  it  is  not  open  to  a  general 
demurrer,  pp.  803,  804. 

Municipal  corporations.—  Without  legislative  authority  a  munici- 
pal corporation  may  not  subscribe  to  capital  stock  of  a  railroad 
nor  issue  bonds  in  payment;  a  purchaser  is  affected  by  the  want 
of  authority,  p.  804. 

Cited  and  relied  on  in  Town  of  South  Ottawa  v.  Perkins,  94  U.  B. 
262,  24  L.  166,  holding  municipality  not  estopped  to  deny  validity 
of  pretended  act  of  legislature  duly  published  among  the  printed 
statutes  as  a  law;  note  to  Davis  v.  Kendallville,  6  Biss.  280,  F.  0. 
3.638,  on  void  bonds;  Lewis  v.  Shreveport  8  Woods,  214,  F.  C.  8,331, 
denying  validity  of  bonds  issued  by  a  municipality  for  which  there 
was  no  authority  in  the  charter;  McPherson  y.  Foster,  48  Iowa,  70, 
22  Am.  Rep.  233,  when  bonds  are  issued  without  authority  a  holder 
cannot  recover  on  the  ground  that  he  was  an  innocent  purchaser; 
Lewis  y.  Commissioners,  12  Kan.  206,  holding  that  without  legisla- 


13  WaU.  297-^806  Notes  on  U.  S.  Reporta.  TOO 

live  sanction  the  assent  of  a  majority  of  Totera  conld  not  Tilldato 
bonds  Issued  In  pursuance  thereof. 

County  may  he  estopped  by  recitals  In  Its  bonds  issued  In  aid 

of  a  raihroad,  of  compliance  with  conditions  or  by  fact  of  subsequent 
levy  of  taxes  to  pay'  interest,  against  asserting  that  the  conditions 
were  not  fulfilled,  p.  305. 

Cited  and  principle  appUed  in  National  Life  Ins.  Co.  t.  Board  of 
Education,  62  Fed.  702,  27  U.  S.  App.  244,  where  recitals  held  to 
estop  showing  non-compliance  with  constitutional  requirements  of 
previous  provision  for  an  annual  tax;  Commissioners  ▼.  Shorter, 
50  6a.  508,  sustaining  validity  of  bonds  signed  by  Justices  when 
not  in  regular  session,  but  regular  on  their  face;  McPherson  v. 
Foster,  48  Iowa,  69,  22  Am.  Bep.  231,  holding  corporation  not  es- 
topped to  deny  validity  of  acts  done  in  exercise  of  a  prohibited 
power;  Lewis  v.  Commissioners,  12  Kan.  209,  219,  holding  that 
determination  of  jurisdictional  fact  of  majority  of  voters,  by  com- 
petent authority,  conclusive  in  action  by  a  bona  fide  bolder;  Moore 
V.  New  Orleans,  32  La.  Ann.  745,  holding  the  city  estopped  to  deny 
validity  of  "  premium  bonds "  on  the  ground  that  the  necessary 
taxation  would  raise  the  tax  rate  above  the  constitutional  limit; 
Rose  V.  Mayor,  etc.,  of  Baltimore,  51  Md.  272,  84  Am.  Bep.  310, 
where  a  sale  was  within  power  of  mayor  and  council  neither  party 
could  question  its  validity  for  neglect  to  observe  some  formality 
or  regulation;  S^ith  v.  County  of  Clark,  54  Mo.  74,  holding  a  cor- 
poration having  power  to  issue  bonds  estopped  to  deny  validity 
on  the  ground  of  non-compliance  with  conditions.  (Note  here  again 
the  principal  case  is  miscited  as  estoppel  founded  on  recitals.)  See 
notes,  98  Am.  Dec.  688,  51  Am.  St  Bep.  835,  on  this  point  Cited 
in  general  discussion  in  Hawkins  v.  Carroll  Co.,  50  Miss.  764;  dis- 
senting opinion  in  State  v.  Clinton,  28  La.  Ann.  400,  majority  holding 
that  municipal  bonds  issued  in  excess  of  constitutional  limit  were 
void. 

Distinguished  in  Town  of  Lyons  v.  Chamberlain,  89  N.  Y.  587. 
arguendo,  rule  did  not  apply  where  bonds  were  invalid  as  issued 
by  strangers  falsely  simulating  authority. 

Municipal  corporations. —  Presumption  runs  in  favor  of  an  inno- 
cent purchaser  that  condition  attached  to  exercise  of  power  to  issue 
railroad  aid  bonds,  has  been  fulfilled,  p.  305. 

Cited  and  aflirmed  in  Commissioners,  etc.  ▼.  January,  94  U.  8. 
206,  24  L.  112,  applying  rule  where  a  municipality  took  and  re- 
tained certificate  of  stock  issued  and  delivered  bonds  and  paid 
interest  for  a  time;  Atchison,  etc.,  B.  Co.  v.  Fletcher,  85  Kan.  250, 
10  Pac  606,  holding  that  company  having  power  to  receive  t>onds 
and  negotiable  paper  may  sell  and  guarantee  same. 

Distinguished  in  Green  v.  Dyersbnrg,  2  Flipp.  501,  F.  C.  5,756, 
holding  that  a  bond  for  payment  of  money  on  condition,  imports 
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a  condition  precedent,  performance  of  which  must  be  shown  by 
holder. 

Municipal  corporationB. —  When  a  municipal  corporation  recei7«B 
and  retains  stock  certiticate  from  a  railroad  company  in  exchange 
for  bonds,  It  is  estopped  to  assert  against  a  purchaser  of  the  bonds 
that  they  were  issued  In  disregard  of  the  conditions  of  issue,  pp. 
805,  30a 

Cited  and  principle  applied  in  Randolph  ▼.  Post,  03  U.  &  618,  28 
Li.  059,  holding  county  estopped  by  delivery  of  bonds  and  receipt 
of  stock  to  object  the  completion  of  the  railroad  was  not  performed 
in  time;  Ck>unty  of  Leavenworth  t.  Barnes,  04  U.  S.  73,  24  L.  64,  or, 
under  same  conditions,  to  object  that  there  was  an  irregularity  in 
the  organization  of  the  company;  Ck>mmissioner8,  etc  v.  January, 
04  U.  &  206,  24  li.  112,  where  taking  and  holding  certificate  of 
stock,  issue  and  delivery  of  bonds,  and  payment  of  interest  for  a 
time,  held  to  cure  defect,  if  any,  as  to  the  order  for  an  election; 
McKee  v.  Vernon  Co.,  8  DilL  211,  F.  C.  8,851,  holding  munlcipaUty 
estopped  by  receipt  of  stock  certificate  and  payment  of  interest 
to  plead  non  est  factum;  Whiting  v.  Town  of  Potter,  18  Blatchf. 
180,  2  Fed.  681,  holding  estoppel  to  question  validity  of  coupons  af- 
ter acceptance  and  retainer  of  the  stock  and  payment  of  interest; 
Irwin  V.  Town  of  Ontario,  18  Blatchf.  272,  8  Fed.  62,  holding  that 
in  absence  of  any  statement  to  the  contrary,  receipt  and  retention 
of  stock  would  be  presumed  from  the  bond  issue,  completion  of 
road  and  payment  of  Interest  for  three  years;  Flynn  v.  Bd wards, 
86  Fed.  879,  holding  a  judgment  creditor  who  has  sold  and  received 
and  retained  proceeds  of  sale,  estopped  after  five  years  to  ques- 
tion validity  of  the  sale;  Bakin  ▼.  St  Louis,  etc.,  B.  Co.,  8  Fed. 
Cas.  286,  holding  that  a  lease  by  one  corporation  to  another,  not 
authorised  by  stockholders,  had  been  ratified  and  confirmed  by  ac- 
quiescence and  action  thereunder;  Singer  v.  St.  Louis,  etc.,  R.  Co., 
6  Mo.  App.  488,  to  same  point  and  effect;  Louisville,  etc.,  R.  Co.  v. 
State,  8  Heisk.  788,  holding  county  bonds  cannot  be  collaterally  at- 
tacked in  suit  to  enjoin  collection  of  interest  tax;  State  v.  Ander- 
son Co.,  8  Baxt  258,  250,  holding,  4n  suit  to  compel  levy  of  interest 
tax,  the  county  having  authority  to  issue  and  having  received  the 
consideration,  cannot  impeach  validity  of  bonds;  Bennington  v. 
Park,  50  Yt  200,  holding  taxpayers  who  have  stood  by  and  seen 
municipality  Issue  bonds,  make  contracts  and  levy  taxes  for  pay- 
ment, not  entitled  to  relief  against  the  bonds.  See  notes  to  08  Am. 
Dec.  680,  on  estoppel  by  acquiescence,  and  61  Am.  St  Rep.  857,  on 
ostoppel. 

Distinguished  In  Brown  t.  Bon  Homme  Co.,  1  S.  Dak.  283,  46 
N.  W.  178,  holding  a  corporation  is  in  no  case  estopped  from  set- 
ting up  a  total  want  of  power  to  issue  bonds. 

Miscellaneous. —  Iowa,  etc.,  Co.  v.  Carroll  Co*  80  Iowa,  166,  in- 
cidentally. 
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18  WalL  806-811,  20  L.  683,  WILLIAMS  v.  KIRTLAND. 

Taxation. —  Statute  making  a  tax  deed  prima  facie  evidence  of 
title  does  not  di8i>en8e  with  performance  of  all  prescribed  require- 
ments for  sale  of  the  land,  but  burden  of  proving  non-compliance  is 
on  the  party  attacking  the  deed,  p.  310. 

Cited  and  ruling  applied  in  Wambole  v.  Foote,  2  Dak.  27,  2  N. 
W.  252,  holding  a  treasurer's  tax  deed,  showing  sale  to  have  been 
made  on  a  day  different  from  that  fixed  by  the  enabling  ordinance, 
without  any  explanatory  recitals,  was  void;  Sams  v.  King,  18  Fla. 
569,  with  other  authorities,  showing  that  courts  had  sustained  legis- 
lation establishing  such  rule  of  evidence;  City  R.  Go.  v.  Chesney, 
80  Kan.  201,  1  Paa  521,  holding  that  a  statutory  affidavit  of  pub- 
lication showing  an  insufficient  publication  overcame  the  presump- 
tion, prima  facie  established  by  the  deed.  See  notes  on  this  point. 
17  Am.  Dec  500,  510,  100  Am.  Dec.  238,  and  4  Am.  St  Rep.  188. 

CourtB. —  Construction  of  State  law,  by  its  highest  court,  upon  a 
question  affecting  title  to  real  property  in  the  State,  binds  Federal 
courts,  p.  811. 

Cited  and  principle  affirmed  and  followed  in  Erie  R.  Ca  v.  Penn 
sylvania,  21  WalL  497,  22  L.  598,  adopting  construction  of  Pennsyl- 
vania Supreme  Court,  that  the  Erie  company  was  "  doing  business 
in  the  State; "  Bamett  v.  Holmes,  102  U.  S.  655,  26  L.  292,  holding 
the  Iowa  decisions,  construing  the  live  years'  statute  of  limitations 
as  applying  to  one  claiming  under  a  tax  deed,  conclusive;  McArthur 
V.  Scott,  113  U.  S.  891,  28  L.  1031,  5  S.  Ct.  668,  holding  the  Ohio 
decisions  on  effect  of  a  decree  setting  aside  a  will,  conclusive  as  to 
an  Ohio  will  affecting  land  in  same  State;  note  to  Galpin  v.  Page. 
1  Sawy.  320,  F.  C.  5,205,  holding  the  California  decisions  on  the 
question  of  validity  of  judgments  obtained  on  publication  of  sum- 
mons on  a  collateral  attack,  conclusive  on  Federal  courts;  Meeks 
V.  Yassault,  3  Sawy.  211,  F.  O.  9,393,  holding  Federal  court  bound 
by  California  decision  as  to  application  of  section  190  of  the  pro- 
bate act;  Myers  v.  Reed,  9  Sawy.  137,  17  Fed.  404  (where  case  Is 
cited  under  name  of  Canal  Co.  v.  Clark,  by  mistake),  accepting  de- 
cision of  Supreme  Court  of  Oregon  as  the  law  of  State  on  effect 
of  grant  of  real  property  to  a  husband  and  wife. 

Distinguished  in  Patapsco,  etc.,  Co.  v.  Morrison,  2  Woods,  404. 
F.  C.  10,792,  holding  rule  does  not  apply  to  construction  of  contracts, 
nor  to  a  construction  of  State  statute  by  an  inferior  State  court. 

13  WalL  811-^828,  20  L.  581,  CANAL  CO.  v.  CLARK. 

Trademarks. —  Words  or  devices,  though  not  the  original  in- 
vention of  the  user,  and  words  in  common  use  if,  when  adopted, 
not  employed  to  designate  the  same  or  like  producta,  are  available 
and  will  be  protected  in  equity,  p.  822. 
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Cited  and  roDng  applied  In  Columbia  Mill  Co.  y.  Alcorn,  150 
U.  S.  463,  37  L.  1146,  14  S.  Ot.  152,  holding  tbe  word  "  Columbia  " 
could  not  be  appropriated  because  previously  used;  Leidersdorf 
▼.  Flint,  8  Biss.  881,  F.  a  8,219,  holding  trademark  act  of  July  8. 
1870,  unconstitutional,  and  Circuit  Court  had  no  jurisdiction  to  en- 
join use  of  trademark  in  suit  between  citizens  of  same  State;  Fil- 
klns  y.  Blackman,  13  Blatchf.  446,  F.  C.  4.786,  holding  "Dr.  J. 
Blackman's  Genuine  Healing  Balsam"  was  a  valid  trademark; 
Gray  v.  Taper-Sleeve  Pulley  Works,  16  Fed.  440,  holding  that  a 
trade  name  Invented  by  a  manufacturer  passed  through  a  sherilTs 
sale  of  the  business,  and,  being  abandoned  by  the  inventor,  could 
be  rightfully  appropriated  by  purchaser;  Pennsylvania  Salt  Mfg. 
Co.  V.  Myers,  70  Fed.  01,  enjoining  the  use  by  a  rival  maker  of  the 
word  ••  Saponlfier,"  as  a  valid  trademark  of  concentrated  lye;  Cen- 
taur Co.  V.  Heinsfurter,  84  Fed.  958,  56  U.  S.  App.  14,  holding  the 
name  of  "Castorla,"  by  which  a  patented  article  has  become 
known,  cannot  be  protected  as  a  trademark  after  the  patent  has 
expired;  Grand  Lodge  v.  Graham,  96  Iowa,  610,  65  N.  W.  841,  31 
L.  R.  A.  139,  holding  that  the  fact  of  incorporation  does  not  give 
a  right  to  exclusive  use  of  corporate  name  when  still  used  by  an 
unincorporated  society;  Insurance  Oil,  etc..  Co.  v.  Scott.  33  La.  Ann. 
952,  89  Am.  Rep.  289,  holding  that  prior  use  of  available  words,  for 
a  time  sufficient  to  establish  a  recognized  connection  with  the 
user,  as  the  originator  or  seller,  entitled  to  protection  of  equity: 
Robertson  v.  Berry  &  Co.,  50  Md.  602,  83  Am.  Rep.  334,  enjoining 
publication  of  "T.  Q.  Robertson's  Hagerstown  Almanack'*  in 
colorable  imitation  of  "  J.  Gruber*s  Hagerstown  Town  and  Country 
Almanack;"  Waterman  v.  Shlpman,  130  N.  Y.  311,  29  N.  £.  114. 
holding  the  word  "  Ideal "  in  the  name  "  Waterman's  Ideal  Foun- 
tain Pen "  constituted  a  valid  trademark;  dissenting  opinion  in 
Manufacturing  Co.  v.  Trainer,  101  U.  S.  60, -25  L.  996,  majority  hold- 
ing that  letters  "A.  C.  A."  used  to  denote  quality  of  a  ticking  can- 
not be  used  as  a  trademark. 

Trademark  is  deslfirned  to  point  out  distinctively  the  origin  or  own- 
ership or  place  of  manufacture  or  sale  of  the  article  to  which  it  is 
affixed;  to  give  notice  who  was  the  producer,  p.  322. 

Cited  and  principle  applied  in  McLean  v.  Fleming.  96  U.  S.  254, 
24  L.  632,  and  note  to  23  Am.  Rep.  29,  holding  trademark  of  *'  Dr. 
C.  McLane's  Liver  PUls,"  infringed  by  use  of  "  Dr.  J.  H.  McLean's 
Universal  Pills  or  Vegetable  Liver  Pills  "  and  **  Dr.  McLean*s  Uni- 
versal puis;"  Coleman  v.  Flavel,  12  Sawy.  224,  40  Fed.  856,  en- 
joining the  use  of  a  label  representing  that  a  firm  were  sole  agents 
of  a  salmon  cannery  after  the  termination  of  such  agency;  Smith 
V.  Reynolds,  10  Blatchf.  105,  F.  C.  18,098,  holding  that  the  illus- 
tration of  a  crown  was  not  valid  for  paints  generally,  when  It 
was  in  use  for  a  particular  paint  by  another  at  time  of  registration; 
Bstes  V.  Worthington,  24  Blatchf.  373,  31  Fed.  156,  holding  **  Chat- 
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poratlon  in  the  State  of  adoption;  Bhrman  t.  Teutonia  Ins.  Go.,  1 
McCrary.  129,  1  Fed.  477.  holding  that  as  to  a  foreign  company 
doing  business  in  Arkansas,  service  on  its  auditor  in  State  is  suffi- 
cient; Mock  V.  Virginia  Fire,  etc.  Ins.  Co.,  4  Hughes,  115,  120.  10 
Fed.  703,  706,  sustaining  service  of  process  on  a  general  agent  of 
an  insurance  company,  chartered  and  resident  in  another  State; 
Wilmer  v.  Atlanta,  etc.,  Air  Line  R.  Go.,  2  Woods,  465,  F.  a  17,770, 
holding  that  where  railway  corporations  of  different  States  conr 
solidate  and  mortgage  their  property,  the  Federal  courts  in  either 
State  may  direct  sale  of  entire  property;  Missouri,  etc^  B.  Go.  v. 
Texas,  etc.,  R.  Co.,  4  Woods,  365,  10  Fed.  501,  discussing  differ- 
ence between  State  legislation  creating  a  corporation  already  in- 
corporated in  another  State  and  legislation  recognising  an  existing 
.corporation  of  another  State;  Williams  v.  Bmpire  Transp.  Go.,  29 
Fed.  Gas.  1364,  affirming  jurisdiction  of  Federal  courts  in  a  suit 
for  infringing  patent  against  a  corporation  of  another  State  doin^ 
business  in  and  amenable  to  process  of  State;  Runkle  v.  Lamar  Ins. 
Co.,  2  Fed.  12,  affirming  Jurisdiction  in  Federal  court  of  Ohio  of 
a  suit  by  resident  citizen  against  a  corporation  of  New  York;  Up- 
hoff  V.  Chicago,  etc.,  B.  Co.,  5  Fed.  547,  holding,  if  the  effect  of 
State  legislation  is  to  adopt  a  corporation  of  another  State,  it  be- 
comes, for  the  purposes  of  suit,  a  corporation  of  the  adopting  State; 
Consolidated  Store-Service  Go.  v.  Lamson,  etc.,  Co.,  41  Fed.  835, 
affirming  Jurisdiction  of  Federal  court  of  a  suit  against  a  foreign 
corporation  doing  business  in  State;  Myers  v.  Murray,  Nelson  & 
Co.,  43  Fed.  697,  11  L.  R.  A.  218,  and  n.,  holding  a  corporation, 
though  carrying  on  business  in  several  States,  could  only  be  sued 
in  State  of  creation;  Dinzy  v.  Illinois  Cent  R.  Co.,  61  Fed.  51«  hold- 
ing Federal  court  has  Jurisdiction  of  a  suit  by  a  resident  plaintiff 
against  a  foreign  corporation  doing  business  in  State,  and  by  stat- 
ute subjected  to  Jurisdiction  of  the  State  courts;  Western,  etc.,  R. 
Co.  V.  Robertson,  61  Fed.  599,  22  U.  S.  App.  187,  holding  that  citi- 
zens of  another  State,  as  lessees  of  part  of  a  road,  constructed  by 
a  domestic  corporation  in  such  other  State  under  license  from  its 
legislature,  were,  for  Jurisdictional  purposes,  citizens  of  same  State 
as  the  domestic  corporation;  Sullivan  v.  Sullivan  Timber  Co.,  103 
Ala.  375,  15  So.  942,  25  L.  R.  A.  544,  holding  foreign  corporation 
doing  business  in  State,  must  be  sued  in  the  county  where  is  its 
place  of  business;  Farmers,  etc.,  Ins.  Co.  v.  Harrah,  47  Ind.  241, 
holding  that  a  corporation  created  by  a  State  is  not  a  citizen  within 
section  2,  article  4  of  the  Federal  Constitution;  Reyer  v.  Odd  Fel- 
lows' Accident  Assn.,  157  Mass.  872,  34  Am.  St  Rep.  292,  32  N.  E. 
471,  holding  that,  under  Indiana  State  law,  any  foreign  corporation 
doing  business  in  State  was  liable  to  be  sued  in  State  courts;  State 
Board  of  Assessors  v.  Morris,  etc.,  R.  Co.,  49  N.  J.  L.  219,  7  Atl. 
889,  holding  that  the  powers  of  a  foreign  corporation  exercising 
llB  franchises  in  State,  are  limited  by  expressed  terms  of  the  grant. 
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Cited  in  dissentlDg  opinion  in  Philadelphia  Fire  Assn.  y.  New  York, 
119  U.  S.  123,  30  L.  348,  7  S.  Ct  115,  majority  holding  a  foreign 
insurance  company,  doing  business  in  New  York,  was  subject  to 
the  imposition  of  a  special  tax  as  a  condition  of  doing  business 
there.  See  notes  to  66  Am.  Dec.  121,  on  service  on  foreign  corpora- 
tion, to  79  Am.  Dec.  427,  on  interstate  corporations,  and  96  Am.  Dec. 
341,  on  taxation  of  foreign  corporations. 

Distinguished  in  St.  Louis,  etc.,  R.  Co.  v.  James,  161  U.  S.  560, 
40  L.  808,  16  S.  Ct  626,  holding  that  a  State  law,  providing  that  a 
foreign  corporation  doing  business  in  State  should  become  a  cor- 
poration of  that  State,  does  not  enable  it  to  be  sued  in  Federal 
courts  there,  by  a  citizen  of  the  State  of  origin;  Pacific  R.  R.  ▼.  Mis- 
souri, etc.,  R.  Co.,  5  McCrary,  378,  23  Fed.  568,  holding  that  a  cor- 
poration formed  under  laws  of  several  States  is  presumed  to  be 
a  citizen  of  each  State,  and  cannot  remove  a  suit  by  a  citizen  of 
either  State,  on  the  ground  of  diverse  citizenship;  Wilkinson  v. 
Delaware,  etc.,  R.  Co.,  22  Fed.  354,  holding  that  legislation  author- 
izing a  foreign  corporation  to  do  business  in  State,  does  not  render 
it  a  domestic  corporation;  Home  Ins.  Co.  v.  Davis,  29  Mich.  239, 
holding  that  when  a  foreign  corporation  submitted  to  being  sued  in 
State  courts.  It  was  precluded  from  removing  suit  to  Federal  court. 

Courts. —  Whenever  a  general  rule  as  to  property  or  personal 
rights  or  injuries  to  either  is  established  by  State  legislation,  its 
enforcement  by  Federal  courts  in  a  case  between  proper  parties,  is 
a  matter  of  course,  and  the  Jurisdiction  of  the  court  is  not  subject 
to  State  limitation,  p.  286. 

Citing  cases  which  affirm  and  apply  the  principle  are:  Insur- 
ance Ca  V.  Morse,  20  Wall.  453,  22  L.  369,  holding  act  of  Wiscon- 
sin, forbidding  foreign  insurance  companies  doing  business  in  State 
to  remove  suits  to  Federal  courts,  void;  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  209,  86  L.  945,  13  a  Ct.  46,  holding  the  provisions  in 
Texas  practice  act,  as  to  appearance  on  behalf  of  a  defendant  to  ob- 
ject to  Jurisdiction,  had  no  application  to  actions  in  Federal  courts; 
Mexican  Central  R.  Co.  v.  Plnkney,  149  U.  S.  206,  37  L.  704,  13  S. 
Ot  684,  to  same  effect;  Holmes  y.  Oregon,  etc.,  R.  Co.,  6  Sawy.  270. 
5  Fed.  82,  holding  an  action  by  an  administrator  to  recover  dam- 
ages for  death  of  his  intestate,  under  Oregon  code,  is  enforceable 
in  Federal  court;  Merchants'  Mfg.  Co.  v.  Grand  Trunk  R.  Co.,  21 
Blatchf.  110,  13  Fed.  358,  sustaining  Jurisdiction  of  suit  between 
foi'eign  corporations  on  a  cause  of  action  arising  tn  Canada,  where 
the  State  law  enabled  service  of  process  to  be  made  on  corporate 
ofilcers  in  State;  Warren  v.  Wisconsin  Valley  R.  Co.,  6  Biss.  429, 
F.  0.  17,204,  holding  a  proceeding  to  condemn  land  for  a  railway 
was  removable  to  Federal  court  in  a  case  between  proper  parties: 
Cunningham  v.  County  of  Ralls,  1  McCrary,  119,  11  Fed.  455,  hold- 
ing section  5359,  revised  statutes  of  Missouri,  does  not  oust  Federal 
Jurisdiction  of  an  action  against  a  county  by  citizen  of  another 


i 


IS  WalL  270-291  Notes  on  U.  S.  Reports.  691 

State;  PuUiam  y.  Pulliam,  10  Fed.  80,  holding  that  notwithstand 
ing  statute  of  Tennessee  as  to  effect  as  prima  facie  evidence  of 
executor's  accounts,  Federal  court  may  require  executor  to  ac- 
count anew  in  a  suit  by  a  legatee;  Logan  y.  Greenlaw,  12  Fed.  19. 
holding  that  a  creditor's  bill  in  a  State  court  to  settle  an  estate,  can- 
not prevent  a  non-resident  creditor  from  proceeding  for  similar 
purpose  in  Federal  court;  Allen  v.  Texas,  etc.,  R.  Co.,  25  Fed.  515, 
holding  that  State  law,  providing  that  State  courts  should  retain 
jurisdiction  over  a  domestic  corporation  after  consolidation  with  a 
foreign  or  Federal  corporation,  could  not  prevent  a  corporation,  af- 
ter consolidation,  removing  suit  to  Federal  court;  Mineral  Range 
R.  Co.  v.  Detroit,  etc..  Copper  Co.,  25  Fed.  520.  affirming  Federal 
jurisdiction  of  suit  to  condemn  lands  of  a  foreign  corporation  for 
railway  purposes,  notwithstanding  State  law;  Union  Trust  Co.  v. 
Rochester,  etc.,  R.  Co.,  29  Fed.  610,  holding  that  statute  of  New 
York,  forbidding  suit  on  a  Judgment,  without  previous  order  of 
the  court,  did  not  apply  to  snit  in  Federal  conrt  having  Jurisdiction 
of  the  parties;  Hoover  v.  Crawford  County,  39  Fed.  9,  holding  Ar- 
kansas statute  of  1879  ineffective  to  prevent  suit  against  a  county 
In  Federal  conrt;  East  Tennessee,  etc.,  R.  Co.  v.  Atlanta,  etc..  R. 
Co.,  49  Fed.  612,  15  L.  R.  A.  Ill,  holding  that  where  a  Federal 
statute  gives  a  plaintiff  a  right  to  select  the  district  within  which 
suit  can  be  brought,  the  laws  of  the  State  regulating  the  venue 
cannot  restrict  the  territorial  Jurisdiction  of  Federal  courts;  Bar- 
ling V.  Bank,  60  Fed.  261,  7  U.  S.  App.  194,  holding  California  stat- 
ute, prohibiting  suits  by  banking  corporations  which  had  failed 
to  comply  with  the  law,  did  not  prevent  suit  in  Federal  courts;  The 
City  of  Norwalk,  65  Fed.  110,  holding  Federal  court  had  Jurisdiction 
in  admiralty  of  a  case  under  State  law  to  recover  damages  for 
death  caused  by  negligence;  O'Connell  v.  Reed,  56  Fed.  534,  12 
U.  8.  App.  869,  where  Federal  court  refused  to  follow  Kansas  de- 
cision on  Elansas  statute  on  misjoinder  of  causes  of  action;  Min- 
neapolis V.  Reum,  56  Fed.  581,  12  U.  8.  App.  446,  holding  that  Min- 
nesota statute,  enfranchising  foreigners  after  declaration  of  Inten- 
tion, did  not  prevent  their  suing  in  Federal  court;  Edwards  v.  Hill. 
69  Fed.  725,  19  U.  S.  App.  493,  sustaining  Jurisdiction  of  foreclosure 
suit  by  non-resident,  where  mortgagor  has  made  an  assignment 
and  consent  of  State  court  had  not  been  obtained:  The  Willamette 
Valley,  62  Fed.  297,  holding  that  a  vessel  operated  by  a  State  re- 
ceiver was  subject  to  a  maritime  lien  for  liabilities  incurred  In 
another  State;  Bigelow  v.  Nlckerson.  70  Fed.  121,  122,  126,  34  U.  S. 
App.  261.  30  L.  R.  A.  341.  344,  holding  provision  of  Wisconsin  stat- 
ute, section  4255,  revised  statutes,  confining  actions  in  case  of  death 
by  negligence  to  State  courts,  void;  Qulmby  v.  Penn.  Ins.  Co.,  58 
N.  H.  495,  holding  that  State  law  making  the  acceptance  of  pro- 
cess in  State  a  condition  on  foreign  corporations  doing  business  in 
State,  could  not  deprive  them  of  right  of  removal  of  suit  to  Federal 
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court  Olted  In  dissenting  opinion  in  Johnson  y.  Brewers,  etc., 
Co.,  51  Wis.  580,  683,  9  N.  W.  668,  660,  majority  holding  that  where 
removal  was  refused  on  account  of  irregularity  in  yerification  of 
petition  and  bond,  the  judgment  was  only  yoidable,  and  unless  ap- 
pealed, was  binding. 

Distinguished  in  Pulliam  t.  Pulliam,  10  Fed.  78,  holding  statute 
of  Tennessee,  limiting  time  for  creditor's  suits  against  decedent's 
estate,  binding  on  Federal  courts  in  equity;  Van  Doren  y.  Pennsyl- 
yania  B.  Co.,  98  Fed.  264,  holding  action  for  damages  causing  death 
under  Pennsylyania  statute,  could  be  prosecuted  in  Federal  court, 
either  in  or  out  of  State;  Home  Ins.  Co.  y.  Day  is,  29  Mich.  239,  when 
foreign  corporation  submitted  to  being  sued  in  State  courts  as  a 
condition  for  doing  business  in  State,  it  was  precluded  from  remov- 
ing suit  to  Federal  court 

Death. —  Right  of  action  for  death,  against  wrongdoer,  under 
Wisconsin  statute,  exists  only  In  virtue  of  the  statute,  and  only 
in  cases  where  the  death  was  caused  y^ithln  the  State,  pp.  286,  286. 

Cited  as  obiter  in  Rudiger  v.  Chicago,  etc.,  R.  Co.,  94  Wis.  196, 
68  N.  W.  662,  holding  that  under  the  State  law  an  action  was  main- 
tainable for  a  death  occurring  In  another  State  caused  by  acts  in 
the  home  State. 

Courts.— In  all  cases  where  a  general  right  is  conferred  by  a 
State  law,  it  can  be  enforced  in  any  Federal  court  within  the  State 
having  Jurisdiction  of  the  parties;  hence  right  of  action  for  death, 
granted  by  Wisconsin  statute,  may  be  removed  to  Federal  court 
although  statute  provided  that  U  should  be  enforced  only  in  State 
court,  p.  286. 

Cited  and  principle  applied  In  The  Steamship  Oregon,  14  Sawy. 
463,  45  Fed.  77,  holding  that  a  State  law  giving  a  right  of  action 
for  injuries  causing  death  might  be  enforced  In  Federal  court; 
Davis  v.  James,  10  Biss.  64,  2  Fed.  620,  affirming  right  of  mort> 
gagees  to  foreclose  a  guardian's  mortgage  in  Federal  court  on 
ground  of  citizenship,  notwithstanding  State  law  limiting  such  ac- 
tions to  State  court;  Phelps  v.  O'Brien  Co.,  2  Dill.  519,  F.  C.  11,078, 
holding  that  the  Iowa  code  limitations  for  actions  on  Judgments, 
without  leave  of  court  did  not  apply  to  Federal  courts;  Hartman 
V.  Fishbeck,  18  Fed.  295,  holding  that  statute  of  limitations  for 
presentment  of  claims  for  allowance  in  probate  matters  did  not 
bind  a  non-resident  creditor  suing  the  administrator  in  Federal 
court;  Wyman  v.  Mathews,  63  Fed.  680,  holding  Federal  court  has 
Jurisdiction  of  a  suit  In  equity  by  foreign  creditors  to  enforce  a 
trust  and  distribute  a  fund  created  by  statute  of  South  Dakota; 
Prentice  v.  Duluth  Storage,  etc.,  Co.,  58  Fed.  442,  19  U.  S.  App. 
100,  sustaining  Jurisdiction  of  a  suit  to  quiet  titie  by  owners  of  lots 
in  severalty;  Pierstoff  v.  Jorges,  86  Wis.  139,  89  Am.  St  Rep.  887, 
56  N.  W.  788,  holding  that  a  Judgment  in  bastardy  proceedings 
may  be  enforced  by  a  creditor's  bilL 
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priated  as  a  tradexnarlc;   FlDsb 
41  L.  B.  A.  108,  holdJnur  tlie  nax 
not  the  subject  of  tradexn&rk  pi 
87  Fed.  460,  462.  463,  59  XJ.   S.  A. 
name  "  Pocahontas  **  in  cozmecti 
in  that  coal  field  in    Virg-inla   ax 
right  of  user  (but  see   JLtrwcLter 
Case  Co.  v.  Elgin,  etc.,    Watcb    C 
*'  Elgin  **  cannot  be    used    as    a    tr 
Co.  y.  Gato,  25  Fla.   909,   23   JLm, 
827,  enjoining  the  use  at  tlie  name 
maker's  own  name    for    clgojcB    not 
as  infringing  the  rifi^lits   at  a    man 
West;  Bolander  t.  Peterson,   130  12 
351,  the  words  *' Sweedlsli    Snutt   I 
competent  as  trademark;  Elg^n  Mu 
156  IlL  183,  40  N.    El.    618,    holding 
"  Elgin  Butter  Company "   difea   no 
poratlon  of  the  **  Elgin  Creamery  C 
!  latter  of  "  Elgin  Butter  ";  Metcalfe  v 

I  Bep.  289,  5  S.  W.  778,  enjoining  the 

I  labels  and  wording  and  holding  the  ^ 

I  tlon  with  a  manufactured  Article  mi  .^ 

pendent  on  prior  user;  Connell  v. 
397,  doubting  if    the  words  '^East 
j  "  remedy  "  or  "  remedies,"  conid  be 

man's  Appeal,  128  Pa  St  19,  18  Atl^ 
that  while  the  name  of  a  private  ent^ 
name,  that  of  a  large  tract,  Including 
made  an  exdualTS  trademarl^.     See 
geographical  or  local  naniM  not  availa^ 

Qualified  in  Atwater  7.  Osstoer,  88 
887,  holding  enjoining  use  of  word  "Pt 
in  the  same  district  (bat  see  Ooffman 
Newman  v.  AlTord,  61 N.  T.  196;  10  Am^ 
name  "  Akron  '*  applied  to  cement  was  a 
parties  making  cement  elsewbere.  Djgt/| 
Francalse  v.  Bchulti,  67  Fed.  40,  holdi 
connection  with  mineral  waters,  may  be 
not  deciding  whether  a  geograplilcai 
mark  where  Its  owner  li  owner  of  the 
monopoly  of  the  prodnct;  Olendon  Iron 
16  Am.  Bep.  001,  denying  protection  to  ni 
afterwards  made  into  a  borongh  and 
Dunbar  t.  Glenn,  43  Wis.  187, 24  Am.  R. 
'*  Bethseda,**  as  applied  to  a  natural  \i^\^ 
b7  the  proprietor  ai  a  trademark  i^ 
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for  laspensioii,  acted  Jadiclally;  Qrov€  v.  Van  Dayn,  44  N.  J.  L. 
669,  and  note  to  42  Am.  Rep.  649,  holding  a  magistrate  not  liable 
for  unlawful  imprisonment  in  a  case  colorably  under  bis  Jurisdic- 
tion; Lange  v.  Benedict,  73  N.  Y.  84,  29  Am.  Rep.  98,  holding  that  a 
sentence  of  imprisonment  in  excess  of  jurisdiction  would  not  Jus- 
tify an  action  against  a  Judge  of  a  Superior  Ck>urt,  of  general  Juris- 
diction; Bannister  v.  Wakeman,  64  Yt  208,  28  AtL  586,  15  L.  R.  A. 
204,  holding  a  Justice  of  the  peace  liable  for  damages  by  the  un- 
lawful issue  of  a  mittimus  in  a  criminal  prosecution;  Burch  t.  Hard- 
wicke,  30  Oratt  41,  32  Am.  Rep.  649,  holding  that  where  the  power 
of  removal  was  vested  in  a  board,  the  mayor  was  responsible  in  a 
civil  action  for  damages  for  dismi«ring  the  chief  of  police;  John- 
ston V.  Moorman,  80  Ya.  142,  holding  that  a  mayor  of  a  city  would 
not  be  liable  to  an  action  for  false  imprisonment  ordered  by  him 
in  his  Judicial  capacity.  See  note  to  6  Aul  Rep.  513,  and  12  Am.  St 
Rep.  919,  on  civil  liabilities  of  grand  Jurors.  Gited  in  dissenting 
opinion  m  Barthe  v.  Larguie,  42  La.  Ann.  187,  7  So.  82,  majority 
holding  that  one  who  was  neither  a  party  nor  enjoined,  has  a  right 
of  action  against  the  parties  causing  his  imprisonment  for  con- 
tempt; Yaughn  t.  Gongdon,  56  Yt  129,  majority  holding  Justice  of 
peace  issuing  a  warrant  of  arrest  on  a  complaint  of  a  grand  Juror, 
which  on  its  face  was  void,  was  liable  for  false  imprisonment 

Judges  of  courts  of  superior  or  general  authority  are  not  civilly 
liable  for  acts  done  in  exercise  of  their  Judicial  functions,  even 
when  in  excess  of  Jurisdiction  and  alleged  to  ffJave  been  done 
maliciously  or  corruptly,  pp.  347-351. 

Cited  and  principle  applied  in  Spalding  v.  Vilas,  161  U.  S.  493,  40 
L.  784,  16  S.  Gt  635,  holding  an  action  would  not  lie  against  post- 
master-general for  issuing  a  circular  calling  attention  to  statute 
providing  for  adjustment  of  salary  claims  without  intervention  of 
an  attorney;  Cooke  v.  Bangs,  31  Fed.  643,  holding  a  Justice  of 
peace  not  liable  for  committing  for  contempt  for  same  offense  after 
discharge  on  first  commitment;  Allec  v.  Reece,  39  Fed.  342,  holding 
a  Justice  of  the  peace  not  liable  for  arrest  and  imprisonment  of  a 
witness  served  with  subpoena  Insufficient  and  directed  to  wrong 
officer;  Philbrook  v.  Newman,  85  Fed.  144,  holding  that  judges  of 
Supreme  Court  of  California  could  not  be  made  liable  for  damages 
for  disbarring  an  attorney;  Turpen  v.  Booth,  56  CaL  68,  38  Am.  Rep. 
51,  holding  that  grand  Jurors  cannot  be  held  civilly  responsible  for 
finding  an  indictment;  Pickett  v.  Wallace,  57  CaL  557,  holding  Jus- 
tices of  Supreme  Court  of  California  not  liable  in  damages  for  ad- 
Judging  contempt  for  offense  In  open  court;  Hughes  v.  McCoy,  11 
Oolo.  597,  19  Pac.  677,  holding  a  Judge  could  not  be  held  civilly  re- 
sponsible for  making  an  order  reinstating  a  cause  in  vacation  and 
without  notice,  as  required  by  the  code;  Terry  v.  Wright  9  Colo. 
A.pp.  18,  47  Pac.  908,  holding  Judge  of  County  Court  not  liable  to 
civil  action  for  alleged  iili>(gal  arrest  and  imprisonment  for  non- 
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delivery  of  mortgaged  chattels,  pursuant  to  order  of  conrt;  Calhoun 
v.  LitUe,  106  Ga.  339,  32  S.  B.  88,  71  Am.  St  Rep.  257,  43  L.  R.  A. 
632,  holding  that  Judge  of  court  of  limited  jurisdiction  cannot  be 
held  civilly  liable  for  judicial  acts  where  court  of  general  Juris- 
diction is  exempt;  State  t.  Wolerer,  127  Ind.  312,  26  N.  B.  763, 
holding  mayor  of  city  not  liable  for  refusing  change  of  venue  in 
charge  for  violating  city  liquor  ordinance;  Jones  v.  Brown,  54  Iowa, 
78,  87  Am.  Rep.  187,  6  N.  W.  142,  holding  that  arbitrators  cannot 
be  made  liable  for  an  award  made  in  exercise  of  their  Jurisdiction; 
Thompson  ▼.  Jackson,  08  Iowa,  382,  61  N.  W.  1006,  27  L.  R.  A.  U5. 
and  n.,  denying  liability  of  a  Justice  of  the  peace  for  entering  up  a 
judgment  in  the  absence  of  proper  service  of  process;  Maurice  v. 
Worden,  54  Md.  256,  39  Am.  Rep.  388,  holding  that  an  indorsement 
made  by  an  official  on  a  formal  resignation  of  another  officer  sent 
to  him  for  transmission  to  secretary  of  the  navy,  was  not  abso- 
lutely privileged,  and  malice  might  be  shown;  Maulsby  v.  Reif snider, 
09  Md.  166,  14  Atl.  512,  in  concurring  opinion,  court  holding  that 
the  privilege  of  counsel  for  statements  made  in  trial  of  cause  is 
absolute;  Patzack  v.  Gerichten,  10  Mo.  App.  428,  holding  the  rule 
did  not  apply  to  case  of  a  Justice  who,  having  only  Jurisdiction  to 
commit,  infficted  a  penal  sentence  for  an  ofTense;  Lange  v.  Bene- 
dict, 78  N.  T.  25,  27,  29  Am.  Rep.  86,  87,  holding  that  Judge  of 
Federal  District  Court  could  not  be  made  liable  in  damages  for 
false  imprisonment  ordered  Judicially;  Root  v.  Rose,  6  N.  Dak. 
582,  72  N.  W.  1024,  holding  that  Judge  of  Superior  Court  Is  not 
civilly  liable  for  ordering  disbarment  of  an  attorney;  McCall  v. 
Cohen,  16  S.  C.  449,  42  Am.  Rep.  644,  holding  a  trial  Justice  not 
liable  for  rendering  a  Judgment  void  for  want  of  proper  service  of 
the  parties;  Abrams  v.  Carlisle,  18  S.  C.  246,  holding  a  trial  Justice 
not  liable  for  issue  of  execution;  Johnston  v.  Moorman,  80  Va.  141, 
holding  a  mayor  of  a  city  not  liable  to  action  for  false  Imprison- 
ment ordered  by  him  in  his  Judicial  capacity;  Fansler  v.  Parsons, 
6  W.  Va.  488,  20  Am.  Rep.  432,  board  of  registration  held  not  liable 
for  striking  name  from  list  of  registered  voters.  See  notes  to  6 
Am.  Dec.  804,  on  liability  of  Judicial  officers;  79  Am.  Dec.  473,  on 
distinction  between  Judicial  and  ministerial  acts;  23  Am.  Rep.  692, 
on  exemption  from  liability  for  Judicial  acts,  and  22  Am.  St  Rep. 
425,  on  relief  from  Judgment  for  contempt 

Judges. —  Where,  to  the  knowledge  of  the  Judge,  th^re  is  no  Juris- 
diction over  the  subject-matter,  any  authority  exercised  is  usuri)ed. 
for  which  no  excuse  is  permissible;  but  where  Jurisdiction  exists, 
the  manner  and  extent  of  its  exercise  rests  with  the  Judge,  free 
from  personal  liability,  p.  352. 

Cited  and  principle  applied  in  Case  of  Lange,  13  Blatchf.  664, 
appx.,  F.  C.  18,307,  8  Hun,  366,  holding  that  where  a  Judge  was  re- 
quired to  pass  on  a  doubtful  question,  he  could  not  be  held  per- 
sonally responsible  for  a  decision  in  good  faith  and  without  malice; 
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Cooke  ▼.  Bangs,  31  Fed.  644,  holding  justice  of  peace  not  liable 
to  civil  action  for  committing  for  contempt,  for  same  offense,  after 
discharge  on  first  commitment;  AUec  v.  Reece.  39  Fed.  344,  ex- 
onerating a  Justice  of  the  peace  from  liability  for  arrest  of  a  wit- 
ness in  a  criminal  charge  for  failing  to  attend  on  an  insufficient 
subpoena;  Hofschulte  v.  Doe,  78  Fed.  439,  holding  a  town  marshal 
not  liable  to  action  for  false  imprisonment,  when  acting  under  an 
order  of  a  court  having  jurisdiction;  Busteed  v.  Parsons,  54  Ala. 
402.  25  Am.  Rep.  694,  holding  an  action  for  damages  for  false  im- 
piisonment  for  violation  of  the  act  of  Congress  of  May  31,  1870, 
would  not  lie  against  Federal  district  judge;  Hughes  v.  McCoy,  11 
Colo.  5J)G,  19  Pac.  677,  holding  a  judge  not  liable  for  reinstating 
a  cause  without  notice  to  adverse  party;  Calhoun  v.  Little,  106 
Ga.  341.  32  S.  E.  88,  43  L.  R.  A.  633,  holding,  where  the  court  has 
Jurisdiction  of  subject-matter,  and  presiding  officer  erroneously  de- 
cides it  has  jurisdiction  of  the  person,  he  is  not  liable  in  dvil  ac- 
tion for  damages;  Smith  v.  Casner,  2  Kan.  App.  596,  44  Pac.  754, 
holding  a  justice  of  the  peace  liable  to  a  civil  action  for  false  im- 
prisonment for  committing  a  defeated  complainant  after  execution 
of  a  valid  bond  on  appeal;  Mousseau's  Will,  30  Minn.  205,  14  N.  W. 
889,  holding,  if  a  court  act  without  authority,  its  judgments  and 
orders  are  regarded  as  nullities;  Root  v.  Rose,  6  N.  Dak.  585,  72  N. 
W.  1025,  holding  that  in  proceedings  to  punish  for  contempt  of 
court,  before  a  superior  judge,  the  judge  must  act  judicially  in  de- 
termining his  Jurisdiction;  McCall  v.  Cohen,  16  S.  C.  451,  42  Am. 
Rep.  646,  holding  a  Judge  not  liable  for  an  error  of  judgment  as  to 
Jurisdiction  of  persons  when  the  Jurisdiction  of  subject-matter  was 
clear;  dissenting  opinion  in  Vaughn  v.  Congdon,  56  Vt  124,  ma- 
jority holding  that  a  justice  of  the  peace,  issuing  a  warrant  of  ar- 
rest on  a  complaint  void  on  its  face,  was  liable  for  false  imprison- 
ment See  notes  to  6  Am.  Dec.  305,  on  liability  of  judges;  25 
Am.  Rep.  701,  and  67  Am.  St  Rep.  422,  on  liability  of  judicial 
officers. 

Attorney  and  client — Power  to  disbar  attorneys  is  possessed 
by  all  courts  which  have  the  power  to  admit  attorneys  to  prac- 
tice, p.  354. 

Cited  and  rule  relied  on  in  In  re  Boone,  83  Fed.  949,  in  consid- 
ering the  power  of  Federal  courts  to  disbar  for  unprofessional  con- 
duct; United  States  v.  Green,  85  Fed.  861,  disbarring  an  attorney 
in  Federal  courts  for  filing  scandalous  and  Irrelevant  briefs;  People 
v.  Green,  7  Colo.  242,  49  Am.  Rep.  355,  3  Pac.  68,  In  disbarring  an 
attorney  for  stopping  a  Judge  on  the  street  and  fibuslng  him  con- 
cerning Judicial  action;  In  re  Walkley,  —  Colo.  — ,  56  Pac.  576, 
sustaining  jurisdiction  of  court  in  a  case  of  disbarment  when  no- 
tice of  the  proceedings  had  been  sent  by  mail  by  clerk  of  court: 
Wilson  V.  Whitacre,  4  Ohio  C.  C.  IS.  holding  that  the  admission  of 
an  attorney  to  practice  law   was  a  Judicial  act  under  statutory 
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power;  In  re  Pftlmer,  15  Ohio  O.  0.  95,  where  the  eonrt  refused  to 
reinstate  a  disbarred  attorney  unless  he  was  of  good  moral  char- 
acter; In  re  Samnel  Dayls,  98  Pa.  St  121,  39  Am.  Rep.  731,  hold- 
ing a  charge  of  embezzlement,  made  the  gronnd  for  disbarment  pro- 
ceedings, conld  not  be  withdrawn  or  compromised  so  as  to  stay  the 
proceedings.  See  notes  to  95  Am.  Dec.  845,  on  disbarment  a  ju- 
dicial act,  and  2  Am.  St  Rep.  847,  on  what  courts  may  disbar. 

Attorney  and  client — Bxcept  for  matters  occurring  In  open 
court  in  Judge's  presence,  power  of  court  to  disbar  an  attorney 
should  neyer  be  exercised  without  notice  to  offending  party  of 
grounds  of  complaint  against  him  and  opportunity  for  explanation 
and  defense,  p.  854. 

Cited  and  rule  affirmed  In  Bx  parte  Robinson,  19  WalL  518,  22 
L.  208,  holding  that  before  Judgment  the  attorney  should  have  no- 
tice; In  re  Boone,  83  Fed.  947,  holding  that  the  attorney  was  en- 
titled to  notice  and  to  have  the  charges  set  out  clearly  and  unam- 
biguously; In  re  Orton,  54  Wis.  382,  11  N.  W.  585,  holding  that  the 
order  to  show  cause  should  state  the  charges.  See  note  to  95  Am. 
Dec.  334,  341,  on  this  point 

Attorney  and  client —  Byen  for  acts  in  open  court  the  attorney 
should  ordinarily  be  heard  before  the  order  of  disbarment  Is  made, 
to  afford  opportunity  for  explanation,  defense  or  apology,  pp.  865, 
357. 

Attorney  and  client — Disbarment  should  neyer  be  decreed 
where  any  punishment  less  seyere,  such  as  reprimand,  temporary 
suspension,  or  fine,  would  accomplish  the  end  desired,  p.  855. 

See  note  to  2  Am.  St  Rep.  848,  on  disbarment  a  discretionary 
power. 

Attorney  and  client — Obligations  of  attorneys  extend  to  the 
maintenance  at  all  times  of  the  respect  due  to  courts  of  justice  and 
Judicial  officers,  and  include  abstaining  out  of  court  from  all  Insult- 
ing language  and  offenslye  conduct  towards  the  judges  personally 
for  their  Judicial  acts,  p.  355. 

Approyed  in  In  re  Lambuth,  18  Wash.  480,  51  Pac  1072,  where,  on 
disclaimer  of  intentional  offense  and  disrespect  In  a  petition  for  re- 
bearing,  the  rule  against  an  attorney  was  discharged;  In  re  Brown« 
3  Wyo.  125,  120,  4  Pac.  1088,  ordering  suspension  of  attorney's  li- 
cense for  using  yile  language  to  judge  and  accusing  him  of  being 
bribed.  See  notes  to  95  Am.  Dec  336,  on  grounds  for  disbarment; 
2  Am.  St  Rep.  852,  on  same  subject  and  45  Anu  St  Bep.  84,  on 
contempt  of  court 

Attorney  and  client —  Where  an  attorney  has  been  disbarred  for 
misconduct  coram  yudlce,  the  yerity  of  the  record  cannot  be  Im- 
peached In  any  c^  yll  action  against  the  judge,  p.  85d. 


717  Notes  on  U.  S.  Reports.  18  WalL  358-^(50 

Cited  In  Scott  t.  Fishblate,  117  N.  G.  275,  23  8.  B.  486,  30  L.  B 
A.  696k  697,  holding  that  power  to  punish  Cor  contempt  in  presence 
of  court  is  Anal,  and  cannot  be  reviewed  in  any  court  Apparently 
miscited  in  Matter  of  Bldridge,  82  N.  Y.  166,  discussing  power  of 
reviewing  f^cts  in  disbarment  cases. 

Miscellaneous. —  Blakeidee  v.  Carroll,  64  Conn.  238,  29  AtL  476, 
26  L.  R.  A.  108,  not  in  point    See  note  to  2  Am.  St  Rep.  861. 

13  WalL  858^63,  20  L.  606,  GAY'S  GOLD. 

War, —  Gold  coin,  in  packages,  carried  from  one  person  to  an- 
other, and  not  used  for  travelling  ezi>en8es,  when  intended  for  an 
insurrectionary  district,  was  within  the  prohibition  of  the  non-inter- 
course  acts  of  1861-1862,  p.  862. 

Cited  in  Cantu  v.  Bennett  89  Tex.  807,  holding  that  a  contract 
for  the  transportation  of  com  from  Mexico  into  Texas,  was  within 
the  non-intercourse  acts  and  void.  See  note  to  1  Woods,  56,  F,  0. 
15,194. 

War. —  Proclamation  of  anmesty  of  December  25,  1868,  did  not 
extend  to  one  who  was  technically  a  loyal  man,  nor  affect  the  re- 
lease of  his  property  confiscated  under  the  non-intercourse  laws, 
pp.  362,  868. 

Cited  in  Semmes  v.  United  States,  91  U.  a  27,  28  L.  195,  holding 
that  a  pardon  will  not  restore  rights  to  property  previously  con- 
demned and  sold  in  the  exercise  of  belligerent  rights. 

13  WalL  863-866,  20  L.  658,  BOBINSON  v.  UNITBD  STATBa 

Ouatoma  and  nsagea. —  Bxtrinslc  evidence  of  custom  or  usage  Is 
properly  receivable  to  ascertain  and  explain  meaning  and  intention 
of  parties  to  a  contract  written  or  verbal,  p.  865. 

Cited  and  principle  applied  in  Tilley  v.  CooIe  County,  103  U.  S. 
162,  26  li.  377,  refusing  evidence  to  prove  custom  of  architects  in 
suit  for  percentage  fees,  there  being  no  contract;  Grace  v.  Amer- 
ican, etc.,  Ins.  Co.,  109  U.  S.  283,  27  L.  934,  3  S.  Ct  210,  excluding 
evidence  as  to  custom  of  insurance  companies  to  give  notice  of 
termination  of  policy  to  the  broker  procuring  the  insurance;  Nor- 
daas  V.  Hubbard,  48  Fed.  922,  admitting  evidence  of  custom  in  port 
of  charging  lighterage  to  the  vessel  loading;  United  States  v.  Pine 
River,  etc.,  Co..  89  Fed.  915,  61  U.  S.  App.  86,  holding,  to  affect  the 
construction  of  a  statute,  a  custom  must  be  so  universal  as  to  leave 
no  room  for  doubt  that  the  law  was  made  with  reference  to  it; 
Schmidt  V.  Louisville,  etc,  B.  Co.,  101  Ky.  471«  41  B.  W.  1024,  88  L. 
R.  A.  819,  sustaining  a  contract  for  operating  a  railroad  which  omit- 
ted to  specify  the  number  of  trains,  holding  the  court  could  fix  the 
details  according  to  public  needs;  Wolff  v.  Campbell,  110  M(v  119, 
19  S.  W.  628,  striking  out  part  of  an  answer  setting  up  an  allegred 
custom,  contract  being  unambiguous;  Bvans  v.  Western  Brass  Mfg. 
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Co.,  118  Ho.  554,  24  8.  W.  176,  admitting  eridence  to  diow  custom 
in  tbe  nuu^le  trade  as  to  thickness  of  slabs;  CoHeader  ▼.  Dinsmore, 
56  N.  Y.  206,  14  Am.  Bep.  228,  holding  that  the  letters  C.  O.  D. 
formed  part  of  a  contxmct  with  an  express  company:  Sharp  ▼.  Clark, 
13  Utah,  521,  45  Pac  569,  holding  parol  eyidence  admissible  to 
proTe  custom  of  taking  stock  off  a  train  at  any  place  paying  fMght 
charges  to  point  of  delirery,  though  billed  throns^ 

Cnstoms  and  naages. —  Parties  who  contract  on  a  subject-matter 
concerning  which  known  usages  preTall,  by  implication  incorporate 
them  into  their  agreements,  if  nothing  is  said  to  the  contrary;  hence, 
in  sale  of  barley,  usage  to  deUyer  in  sacks  may  be  shown,  p.  806. 

Cited  and  afllrmed  in  Hostetter  t.  Park,  137  U.  8.  40,  34  li.  572, 
11  8.  Ct  4,  as  to  a  maritime  contract  for  deliyery  by  tug  and  barge 
of  the  cargo  ^  without  delay; "  Hostett^  y.  Gray,  11  Fed.  181,  hold- 
ing established  usages  relating  to  a  yojrage,  are  impliedly  made 
part  of  the  contract;  Bdarx  y.  National  8.  8.  Co.,  22  Fed.  664,  con- 
struing bin  of  lading  with  reference  to  London  custom,  with  ref- 
erence  to  transshipment  of  goods  on  through  bills;  M*Keefrey  y. 
Connellsyille,  etc,  Co.,  56  Fed.  217,  17  U.  8.  App.  35,  construing  a 
contract  ^or  supplying  coke  to  furnaces,  with  reference  to  the 
usages  of  railroad  companies  as  to  supply  of  cars  to  coke  producers 
and  of  the  producers,  with  regard  to  their  customers,  in  case  of  a 
shortage;  Albion  Phosphate  M.  Co.  y.  Wyllie,  77  Fed.  547,  as  to 
custom  of  trade  in  Germany  in  the  sale  of  phosphate  rock,  of  time 
of  deliyery  to  buyer;  Pickering  y.  Weld,  158  Mass.  524,  34  N.  B. 
1082,  holding  that  a  custom  in  port  of  Boston,  as  to  care  of  goods 
by  consignee,  after  deliyery  on  wharf,  entered  into  a  contract  of 
affreightment;  Clarke  y.  Hall,  etc.,  Lumber  Co.,  41  Minn.  107,  42 
N.  W.  785,  holding  that  the  liability  of  a  buyer  of  logs  to  pay 
scaling  charges  by  a  boom  company,  would  be  determined  by  the 
usage  of  the  like  business  in  that  market.  Cited  generally  in  The 
Dictator,  30  Fed.  638. 

Bvidence  is  admissible  which  only  tends  to  define  the  meamng  of 
a  contract  in  an  important  point  left  indefinite  by  its  written  terms: 
in  this  case,  on  a  contract  to  dellyer  barley,  to  show  custom  to  de- 
Uyer in  sacks,  p.  366. 

Citing  cases  which  apply  the  rule  are:  Grace  y.  American  Cen- 
tral Ins.  Co.,  109  U.  8.  283,  27  L.  934,  3  8.  Ct  210,  excluding  eyidence 
of  usage  of  insurance  companies  to  giye  notice  terminating  a  pol- 
icy to  the  broker  who  obtained  the  insurance;  Balfour  y.  Willdns, 
5  8awy.  434,  F.  C.  807,  admitting  extrinsic  evidence  of  custom  of 
port  as  to  "rainy  day,"  in  charter-party;  Central  Trust  Co.  y. 
Wabash,  etc.,  R.  Co.,  34  Fed.  256,  where  a  construction  placed  upon 
a  contract  and  adopted  for  many  years,  as  to  a  matter  not  provided 
for  in  the  contract,  was  enforced  as  part  of  the  contract:  Hewitt 
y.  San  Jacinto,  etc^  Irr.  Dlst,  124  CaL  190,  56  Pac.  895,  hoiding 
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that  a  contract  for  a  water  supply,  which  required  notice  to  \be 
given  when  the  water  was  required,  was  not  a  contract  for  a  con- 
stant flow;  Bradbury  t.  Butler,  1  Colo.  App.  435,  20  Pac  464,  ad- 
mitting evidence  of  custom  to  show  on  whose  certificates  a  con- 
tractor for  a  ditch  was  to  receive  payments,  the  contract  being 
silent 

Distinguished  in  Oincinnati  v.  Gas  Light,  etc,  Oo.,  53  Ohio  St. 
286,  41  N.  B.  241,  as  not  involving  the  doctrine  of  practical  con- 
struction by  the  parties. 

Customs  and  usages. —  If  a  single  witness  has  full  luiowledge  and 
long  experience  on  the  subject  of  his  testimony,  and  testifies  ex- 
plicitly as  to  antiquity,  duration  and  universality  of  the  usage,  and 
Is  uncontradicted,  the  usage  la  to  be  regarded  by  the  jury  as  es- 
tablished, p.  866. 

Cited  and  rule  affirmed  In  Greenwich  Ins.  Ckh  r.  Waterman,  M 
Fed.  843,  6  U.  8.  Ayp.  649,  rejecting  evidence  of  usage  of  Insurance 
agents  for  lack  of  explicit  statements  In  the  witnesses'  evidence; 
Jones  V.  Hoey,  128  Mass.  687,  accepting  evidence  of  a  single  wit- 
ness to  prove  usage  of  computation  of  weight;  Wootters  v.  Kauff- 
man,  67  Tex.  493,  8  8.  W.  466,  rejecting  evidence  of  a  single  wit- 
ness to  prove  a  custom  relating  to  cotton  sales,  when  contradicted; 
Southwest  Ya.  Bi.  Ck>.  v.  Ohase,  96  Va.  67,  27  8.  B.  829,  holding  t&e 
testimony  of  one  witness  sufficient  to  establish  the  custom  of  a 
county  as  to  land  surveya» 

18  Wan.  867-378,  20  L.  694,  HALL  v.  RAILROAD  COS. 

Carriers. —  As  between  common  carrier  of  goods  and  an  under- 
writer upon  them,  liability  for  loss  is  primarily  on  the  carrier,  while  \ 
liability  of  insurer  is  only  secondary,  p.  870.                                                                        \^ 

Citing  cases  which  apply  the  principle  are:  Chicago,  etc.,  R.  Oo. 
v.  Pullman  Car  Co.,  139  U.  8.  88,  36  L.  101.  11  S.  Ct.  493.  holding 
that  payment  of  the  insurance  did  not  affect  the  right  of  the  in- 
surer to  sue  the  railway  company  In  name  of  Insured;  Regan  v. 
New  York,  etc.,  R.  Co.,  60  Conn.  133,  26  Am.  St  Rep.  311,  22  Atl. 
505.  holding  that  when  owner  recovers  whole  loss  from  the  in- 
surer, he  holds  the  claim  against  the  carrier  in  trust  for  insurer; 
Home  Mutual  Ins.  Co.  v.  Oregon  R.  &  N.  Co..  20  Or.  572.  23  Am.  St. 
Rep.  153,  26  Pac  858,  afiirming  the  right  of  subrogation  and  hold- 
ing that  the  liability  of  a  wrongdoer  to  the  owner  was  first  and 
principal,  that  of  the  Insurer  secondary. 

Insurance.—  Right  of  marine  insurers  to  proceed  against  carrier, 
after  payment  of  a  total  loss,  does  not  arise  out  of  any  abandon- 
ment; there  can  be  no  abandonment  where  there  has  been  total 
destruction,  and  an  Insured  may  recover  for  a  total  loss  without 
It,  p.  87L 
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Cited  In  The  Bartington,  78  Fed. 
l^  an  Insurer  as  for  a  total  loss  a  fo: 
not  reqolred. 

Insurance. —  Insurer,  after  paying 
gated  to  all  means  of  Indemnity  wh 
party  primarily  liable.    The  same  m 
Insurance,  pp.  870,  871. 

Glted  and  ruling  applied  in  Mobile- 
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without  regard  to  the  amount  of  ins 
Brie  Transportation  Ck).,  117  U.  8.  8»" 
Ing  the  insurer  can  take  nothing  by 
the  assured;  St  Louis,  etc.,  R.  Co.  t. 
286^  85  L.  167,  11  8.  Ot  657,  holdln 
surer  the  principal  question  was  as 
recover;  United  States  t.  American 
li.  1063,  17  8.  Ot  821,  holding  that 
from  the  goyemment  the  yalue  of  dT 
the  right  of  the  tobacco  company; 
F.  O.  10,417,  holding  that  reinsurers 
to  lecoyer  their  contribution  of  the 

been  fully  satisfied  ?  Phcenlx  Ins.  Co 

Biss.  29.  F.  O.  11,112,  affirming  rlgh 
transit  after  payment  of  loss,  to  sue 
Central,  etc.,  R.  Oo.,  21  Blatchf.  444, 
Insured  could  only  recover  the  full  y 
the  carrier;  Phoenix  Ins.  Oo.  y.  Liyern^^ 
898,  22  Fed.  729  (The  Montana),  su 
coyer  amount  paid  for  loss  of  goods 
Iron  Mountain,  1  Fllpp.  619,  F.  o. 
not  set  up  any  different  defense 
against  the  owner;  The  Liberty,  N 
an  Insurer  of  cargo,  on  payment  of 
In  admiralty  In  his  own  name  again 
Frank  G.  Fowler,  8  Fed.  864,  to  sa 
Anchoria,  9  Fed.  841,  holding  that 
of  the  loss  the  owner  of  the  cargo 
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practiced  <m  the  Insurer;  The  Sidney,  28  Fed.  00,  holding  that  the 
right  of  inlirDgatlon  does  not  depend  on  contract,  bnt  on  relation 
of  parties  and  arises  on  payment  by  the  Insurer  of  the  loss; 
a  C,  27  Fed.  122,  holding  that  In  admiralty,  as  In  equity,  the 
Insurer  might  maintain  suit  In  his  own  name  as  the  real  party  In 
Interest;  Springfield,  etc.,  Ins.  Ck>.  t.  Richmond,  etc.,  R.  Oa,  48  Fed. 
361,  holding  that  an  assured  could  not  be  compelled  to  join  In  an 
action  of  tort  commenced  by  one  of  several  insurers  which  had 
paid  its  proportion  of  a  loss;  Norwich  Union  Fire  Ins.  Go.  ▼. 
Standard  Oil  Co.,  50  Fed.  087,  10  U.  8.  App.  480,  holding  that  an 
action  to  recover  loss  could  not  be  defended  on  the  ground  of 
payment  by  an  Insurer;  Wachusett  Nat.  Bank  t.  Sioux  Gity  Stove 
Works,  88  Fed.  870,  holding  that  in  equity  creditors  are  entitled 
to  be  subrogated  to  the  rights  of  an  indorser  in  regard  to  securities 
held  by  him;  Padflc  Goast  S.  S.  Go.  v.  Bancroft- Whitney  Go.,  04 
Fed.  102,  holding  the  question  of  who  should  bring  suit  did  not 
concern  the  defendant  carrier;  Regan  ▼.  New  York,  etc.,  R.  Go.,  60 
Oonn.  180,  25  Am.  St  Rep.  316,  22  Atl.  507,  holding  that  a  carrier 
was  not  entitled  to  inquire  particulars  of  Insurance  nor  to  set  oflT 
recovery  of  Insurance  against  his  liability;  Mercantile  Marine  Ins. 
Oo.  V.  Glark,  118  Mass.  280,  holding  that  underwriters,  who  had 
paid  to  a  mortgagee  as  for  a  total  loss,  were  entitled  to  be  subro- 
gated to  his  rights  In  damages  recovered  by  him  in  an  action  of 
tort  for  conversion  of  the  vessel;  Hartford  Fire  Ins.  Go.  v.  Wabash. 
etc,  R.  Go.,  74  Mo.  App.  112,  holding  Insurance  company  having 
paid  a  loss  caused  by  railroad,  entitled  to  recover  amount  paid  from 
the  railroad  company,  notwithstanding  It  had  settled  with  assured 
for  a  smaller  amount;  Bound  Brook  Mar.  Fire  Ins.  Go.  v.  Nelson, 
41  N.  J.  Bq.  487,  5  Atl.  601,  holding  that  wh«re  an  Insured  sold  the 
property,  and  took  a  mortgage  for  part  of  purchase  money  exceed- 
ing th«  insurance,  retaining  the  policy,  the  insurer  was  entitled 
to  the  mortgag«»  on  tendering  the  amount  secured  by  It;  Ger mania 
Fire  Ins.  Go.  v.  Memphis,  etc.,  R.  Go.,  72  N.  Y.  02,  28  Am.  Rep.  116, 
holding  a  defense  of  exemption  clause  in  bill  of  lading  was  valid; 
Fayierweather  v.  Phoenix  Ins.  Go.,  118  N.  Y.  827,  28  N.  B.  108,  6 
L.  R.  A.  806,  holding  that  a  bill  of  lading  which  gave  the  carrier 
the  benefit  of  any  insurance  prevented  a  recovery  under  a  policy 
containing  an  agreement  for  subrogation  of  assured*s  claims. 

GHed  in  diss^iting  opinion  In  Phoenix  Ins.  Go.  v.  Brie,  etc., 
Transportation  Co.,  118  U.  S.  210,  20  L.  880,  6  S.  Gt  1176,  majority 
holding  provision  in  bill  of  lading  that  carrier  should  have  benefit 
of  any  Insurance  valid  as  between  carrier  and  shipper.  See  note 
to  64  Am.  Dec  607,  on  subrogation. 

A  oaxrier  is  not  an  insurer;  tha  law  raises  against  him  a  con- 
chulve  presumption  of  mlscondnct  or  breach  of  dotgr  ia  rilati<Mi 
ts  svexy  loss  not  caused  by  excepted  peilla»  p.  SVS. 
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Cited  and  relied  on  in  The  Qneen,  78  Fed.  171,  holding  that  in  a 
libel  by  yarions  shippers,  for  damages  by  sea  wat»  owing  to  negli- 
gence, the  bnrden  of  proof  was  on  the  carrier  to  bring  himself 
within  the  excepted  perils;  Pacific  Coast  S.  S.  Co.  ▼.  Bancroft- 
Whitney  Co.,  94  Fed.  195,  holding  that  common  carriers  by  water 
were  in  nature  of  insurers  and  liable  for  every  loss  not  covered  by 
bUl  of  lading. 

Insurance.— Underwriter  who  has  paid  a  loss  is  entitled  to  re- 
cover amount  paid  by  suit  in  name  of  assured  against  a  carrier 
who  caused  the  loss,  p.  373. 

Citing  cases  which  apply  this  principle  are:  The  Potomac,  105 
U.  S.  634,  26  L.  1195,  holding  that  the  insurers,  on  paying  the  loss, 
were  entitled  to  an  assignment  of  the  owners'  right  of  action; 
Wager  v.  Providence  Ins.  Co.,  150  U.  S.  108.  37  L.  1017,  14  S.  Ct. 
58,  holding  that  when  bill  of  lading  provides  that  the  carrier  shall 
have  the  benefit  of  any  insurance,  such  provision  limits  the  right 
of  subrogation  of  the  insurer  on  paying  the  shipper  the  loss  to 
recover  over  against  the  carrier;  The  Planter,  2  Woods,  4W,  F.  C. 
11,207a,  holding  that  underwriters,  after  payment  of  loss,  might 
maintain  a  suit  to  recover  for  loe?  of  property  jettisoned;  North- 
cm  Ins.  Co.  V.  St  Louis,  etc.,  R.  Co.,  5  McCrary,  128,  15  Fed.  841, 
holding  that  the  act  of  1875  did  not  enable  the  Insurance  company, 
as  assignee  of  a  right  of  action  founded  on  tort,  to  maintain  a 
suit  in  Federal  court  In  Its  own  name;  First  Presbyterian  Soc., 
ece.  T.  Ctoodrich  Transp.  Co.,  10  Biss.  315,  7  Fed.  259,  holding  that 
after  payment  by  the  insurer  of  the  loss  action  cannot  be  In  name 
of  the  Insured;  Carstalrs  v.  Mechanics,  etc,  Co.,  18  Fed.  475,  hold- 
ing that  an  insured  who  has  shipped  under  a  bill  of  lading,  giving 
the  carrier  the  benefit  of  any  insurance,  could  not  maintain  an 
action  against  the  insurer  on  an  open  policy;  Norwich  Union  Fire 
Ins.  Co.  T.  Standard  Oil  Co.,  59  Fed.  986,  19  U.  S.  App.  460,  hold- 
ing that  where  the  property  exceeds  in  value  the  amount  of  the 
Insurance,  suit  must  be  In  name  of  the  assured,  but  if  insurer  pays 
the  full  value  of  the  loss  he  may  sue  In  his  own  name;  The  Ohio. 
91  Fed.  560,  62  U.  S.  App.  110,  in  a  libel,  where  the  damages  sought 
included  those  of  both  owners  and  underwriters,  there  was  no  need 
to  aver  that  suit  was  for  benefit  of  the  insurer;  Carpenter  v.  East- 
em  Transp.  Co.,  71  N.  Y.  579,  holding  defendant  was  not  entitled 
to  show  that  plalntlfT  was  insured  and  had  received  insurance; 
Insurance  Co.  v.  Railroad  Co.,  41  S.  C.  412,  44  Am.  St  Rep.  728,  19 
S.  E.  860,  holding  that  an  assured  who  received  his  whole  loss  from 
Insurer  held  the  claim  against  the  carrier  in  trust  for  the  Insurer; 
Brighthope  R.  Co.  v.  Rogers,  76  Va.  446,  affirming  right  of  insur 
ance  company,  after  payment  of  loss,  to  maintain  action  against 
carrier  In  name  of  assured.  See  notes  to  66  Am.  Dec  577,  and 
44  Am.  St  Eep.  788»  oo  this  point 
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18  Wan.  373-379,  20  L.  eU,  SAI/T  CO.  t.  BAST  SAGINAW. 

TaxatioxL — The  power  of  State  legislatures  to  make  contracts 
exempting  certain  property  from  taxation  reaffirmed,  p.  876. 

Cited  and  relied  on  In  Wells  t.  Mayor,  etc.,  of  Savannah,  107  Oa. 
8,  82  S.  B.  609,  holding  that  portions  of  the  city  "  Commons,"  sold 
by  the  dty  on  a  perpetual  lease,  were  not  exempt  from  taxation; 
Parrls  v.  Vannler,  6  Dak.  Ter.  213,  42  N.  W.  41,  8  I*.  R.  A.  724.  In 
concurring  opinion,  holding  that  a  tax  under  section  17,  chapter  28, 
political  code,  as  amended  In  1886,  Is  valid. 

Bounties. —  A  bounty  law  Is  not  a  contract,  except  to  bestow  the 
promised  bounty  on  those  who  earn  It.  so  long  as  the  law  remains 
unrepealed,  p.  877. 

Cited  and  applied  In  Ingram  t.  Colgan,  106  Cal.  125,  46  Am.  St. 
Rep.  230,  88  Pac.  816,  28  L.  R.  A.  180,  holding  the  coyote  scalp  act 
of  1891  constitutional;  Shiner  t.  Jacobs,  62  Iowa,  894,  17  N.  W. 
613,  affirming  the  power  of  the  legislature  to  repeal  or  modify  sec- 
tion 798  of  the  code  providing  exemption  to  persons  planting  forest 
trees;  Commissioners  v.  Hudson,  20  Kan.  75,  holding  that  a  planter 
under  the  hedge  fences  act  of  1867  could  only  hare  a  vested  right 
in  the  bounty  already  earned  or  accrued  under  the  act;  Robertson 
V.  Land  Commissioners,  44  Mich.  276,  6  N.  W.  659,  holding  that  a  cer- 
tificate of  sale  of  State  swamp  lands  Is  not  a  contract  that  such 
land  shall  be  always  exempt  from  taxation;  Manistee,  etc.,  R.  Co. 
V.  Commissioners,  118  Mich.  351,  76  N.  W.  684,  holding  that  the  laws 
of  1891  and  1898,  exempting  railroads  from  taxation,  did  not  create 
unrepealable  contracts;  Bx  parte  Goodin,  67  Mo.  689,  holding  that 
a  firewarden,  who  was  entitled  to  a  certificate  of  exemption  from 
service  as  a  juror,  could  not  by  subsequent  legislation  be  rendered 
liable  to  serve;  Cushman  v.  Hale,  68  Tt.  452,  458,  85  At!.  885,  bold-  /j 

ing  that  the  act  No.  41  of  1886  conferred  no  vested  rights  to  share 
of  fines  until  collected,  and  that  act  was  properly  repealed  by  statute 
of  1894. 

Constitational  law. —  Statute  exempting  property  of  manufac- 
turers of  salt,  used  in  its  manufacture,  from  taxation,  and  giving 
a  bounty  on  all  produce  over  a  certain  amount,  Is  merely  a  bounty 
law,  not  a  contract,  and  may  be  repealed  at  any  time,  p.  877. 

See  note  to  72  Am.  Dec  684,  on  power  of  State  to  grant  per-^ 
petual  Immunity  from  taxation. 

Constitutional  law.— Charters  granted  to  private  corporations 
are  contracts,  and  If  no  right  to  alter  or  repeal  Is  reserved,  stipula- 
tions as  to  taxation  or  other  matters  bind  both  parties,  p.  878. 

Cited  In  Grand  Lodge  of  Biasons  v.  New  Orleans,  44  La.  Ann. 
667,  11  So.  151,  holding  exemption  from  taxation  subsequent  to 
grant  of  chaiter.  a  mere  terminable  license* 
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Corporatioiis  formed  nnder  general  laws  are  entitled  to  the  bene- 
ilt  of  specUlc  proTisions  and  exemptions  contained  in  those  laws, 
p.  878. 

Cited  in  Beithmiller  t.  People,  44  Mich.  28S,  6  N.  W.  688,  holding 
that  a  liquor  dealer's  license  did  not  entitle  the  dealer  to  sell  liquor 
on  a  holiday  prohibited  by  subsequent  legislation;  Franklin  Street 
Society  T.  Manchester,  60  N.  H.  860,  holding  that  a  dtisen  can  hare 
no  vested  right  In  the  continuance  of  any  statute  of  general  ex- 
emption. 

Bountiea.— General  encouragements  held  out  to  all  persons  to 
engage  in  a  particular  business,  whether  by  bounties  or  drawbacks 
or  otherwise,  are  always  under  legislative  control  and  subject  to 
repeal,  p.  879. 

Oiting  cases  affirming  the  validity  of  laws  operating  as  bounty 
laws  until  repealed  are  Welch  v.  Ck>ok,  97  U.  8.  542,  24  I«.  1112, 
exempting  manufacturing  property  from  taxation  for  ten  years; 
Grand  Lodge  v.  New  Orleans,  166  U.  8.  147,  41  L.  952,  17  8.  Ot.  524, 
exempting  the  Grand  Lodge  Hall  from  State  and  parish  taxation; 
Dunlap  V.  8tate,  76  Ala.  466»  exempting  members  of  fire  companies 
from  jury  service,  collecting  authorities;  Gounty  Gommrs.  v.  Wood- 
stock Iron  Go.,  82  Ala.  158,  2  8o.  182,  exempting  buildings  and 
machinery  of  certain  manufacturing  enterprises  from  taxation  for 
ten  years.  Glted  in  general  discussion  in  Detroit  v.  Detroit,  etc., 
Plank  R.  Go.,  48  Mich.  146,  5  N.  W.  279»  and  Pennsylvania  R.  Go.  v. 
Bowers,  124  Pa.  St.  192,  16  Aa  888,  2  L.  B.  A.  628. 

Distinguished  in  Mobile,  etc.,  B.  Co.  v.  Kennerly,  74  Ala.  573, 
holding  that  under  the  provision  in  the  railway  charter  the  com- 
pany's property  could  only  be  taxed  for  municipal  purposes  in 
city  of  Mobile  to  the  special  limit  prescribed. 

13  WaU.  379-^86,  20  L.  627,  SLAUGHTER  v.  GBR8GN. 

Sales.— Misrepresentation  which  will  vitiate  a  contract  of  sale 
must  not  only  relate  to  a  material  inducement  to  the  contract,  but 
one  which  the  complaining  party  could  not  verify,  on  which  he 
relied,  and  by  which  he  was  actually  misled  to  his  injury,  p.  383. 

Glted  and  principle  applied  in  Richardson  v.  Walton,  49  Fed.  895, 
refusing  to  cancel  a  contract  dissolving  a  partnership  when  plain- 
tiff was  not  deceived  as  to  the  basis  of  settlement;  Rocchi  v.  Schwa- 
bacher,  88  La.  Ann.  1868^  refusing  damages  on  purchases  of  lard 
found  to  be  of  inferior  quality  when  purchaser  had  opportunity 
to,  but  did  not,  inspect  before  purchase;  Gity  Nat  Bank  v.  Hickox. 
4  N.  Mex.  215,  a  a,  5  N.  Mex  82, 16  Pac.  915,  in  action  on  note  given 
as  part  consideration,  holding  purchaser  not  entitled  to  relief  when 
he  might  have  ascertained  the  value  on  Inquiry;  First  Nat  Bank 
V.  Worth.  2  8.  Dak.  489,  61  N.  W.  99,  holding  that  a  party  could 
not  recover   damages   for   false   representations    unless   believing 
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them  to  tM  troe  he  also  acted  on  the  faith  of  them  aiid  was  injured; 
Siovx  Banking  Go.  ▼.  Kendall,  6  S.  Dak.  547,  62  N.  W.  878^  to  same 
effeett  In  action  charging  frandnlent  representations  as  to  promis- 
sory notes  given  as  part  of  purchase  money;  Fowler  ▼•  McCann, 
Si  Wla.  431,  58  N.  W.  1088,  holding  where  plaintiff  did  not  rely 
on  false  representations  as  to  amonnt  of  land  cleared  and  value 
of  farm  he  had  not  been  damaged. 

Bqnlty  will  not  relieve  a  party  from  the  consequences  of  his  own 
inattention  and  carelessness,  p.  888. 

Glted  and  principle  relied  on  in  Dingle  v.  Trask,  7  Ck>lo.  App.  21, 
42  Pac.  188,  refusing  relief  from  a  chattel  mortgage  given  as  col- 
lateral security,  executed  without  examination;  Pierce  v.  Ten  Eyek, 
9  Mont.  858,  28  Pac  424,  holding  a  purchasing  partner  could  not 
recover  from  selling  partner  a  collection  which  he  might  have  as- 
certained by  examination  of  the  books;  Short  v.  Pierce,  11  Utah, 
40,  39  Pac  ^0,  holding  purchasers  to  blame  for  not  investigating 
an  alleged  coal  agency  with  a  railroad  company.  Bee  note,  82  Am. 
St  Rep.  884,  on  carelessness  a  bar  to  r^ief. 

Sales.—  Where  means  of  knowledge  are  available  to  both  parties, 
if  purchaser  does  not  avail  himself  of  them,  or  when  he  seeks 
verification  of  vendors'  statements  from  other  sources,  and  acts 
thereon,  he  will  not  be  heard  to  say  he  has  been  deceived  by 
vendor's  misr^resentations,  p.  888. 

Citing  cases  which  apply  this  rule  are:  Famsworth  v.  Duffner, 
142  U.  S.  47,  86  L.  988,  12  8.  Ct  165,  refusing  to  rescind  contract 
when  purchaser  of  land  in  West  Virginia  had  investigated  vendor's 
title  and  purchased  on  strength  of  his  counsel's  <^inion;  The  Mat- 
tano,  62  Fed.  880,  8  U.  S.  App.  Ill,  in  a  libel  in  rem  for  repairs  to 
a  vessel  refusing  a  claimed  deduction  for  waste  when  the  defendant 
had  means  of  knowing  whether  or  not  plaintiff  had  tools  for  the 
work  in  his  yard;  Henderson  ▼.  Henshall,  64  Fed.  824,  7  TJ.  8.  App. 
565,  sustaining  action  for  damages  for  false  representations  leading 
to  an  exchange  of  lands,  plaintiff  being  dissuaded  by  defendant 
from  inspecting  them;  Bement  v.  La  Dow,  66  Fed.  188,  refusing 
to  rescind  eontract  for  manufacture  of  patented  medicine  when 
the  tsMtj  of  the  representation  relied  on  was  easily  ascertainable 
and  oppwUmlty  for  Investigation  had  been  afforded;  New  Orleans, 
etc.,  Oo.  ▼•  Musgrovtt,  90  Ala.  429,  7  So.  748;  refusing  to  rescind 
contract  for  sals  of  land  on  showing  that  maps  were  furnished 
and  the  lands  were  examined  by  purchasers  and  reported  on  by 
their  expert;  James  v.  Boeage,  45  Ark.  289,  holding  a  purchaser  of 
a  machine  could  not  after  trial  and  offer  to  pay  a  reduced  price 
which  vendor  accepted,  rescind  the  new  contract  thereby  created; 
McGibbons  v.  Wilder,  78  Iowa,  584,  48  N.  W.  522,  holding  a  pur- 
chaser was  under  no  obligation  to  have  land  surveyed  by  a  sur- 
veyor to  ascertain  true  boundaries  and  might  rely  on  representa- 
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tlons  of  owner;  Oollins  t.  Jackson,  54  Mich.  102,  10  N.  W.  V&i 
holding  purchaser  cannot  recover  damages  for  false  representations 
as  to  yahie  of  stock  of  dry  goods  when  he  failed  to  make  any 
examination  of  the  stock;  Cobb  v.  Wright,  48  Minn.  85,  44  N.  W. 
663,  holding  a  grantor  not  entitled  to  recover  damages  for  making 
a  deed  without  consideration  on  false  representation  of  grantee 
that  whole  title  belonged  to  grantee;  Ordway  t.  Continental  Ins. 
Co.,  85  Mo.  App.  434,  holding  party  compromising  with  Insurance 
company,  with  knowledge  of  facts,  cannot  allege  fraud;  Long  v. 
Warren,  68  i;.  Y.  482,  refusing  damages  on  sale  of  a  farm  as  to 
existence  of  ** quack  grass*'  which  purchaser  could  have  seen  on 
inspection;  Schumaker  ▼.  Mather,  183  N.  Y.  596,  30  N.  B.  757,  award- 
ing damages  on  an  exchange  of  stock  farms  as  to  number  of  stock 
when  plaintiff  made  two  attempts  at  examination,  but  was  pre- 
vented by  action  of  defendant  and  relied  on  his  statements;  Ma- 
hafTey  v.  Ferguson,  156  Pa.  St.  169,  27  AtL  23,  holding  that  where 
a  sale  Is  Induced  by  fraud  the  purchaser  on  discovery  must.  If  he 
refuse  to  complete,  notify  his  refusal  promptly;  Wyman  t.  Wil- 
marth,  1  8.  Dak.  178,  46  N.  W.  192,  holding  that  where  a  general 
fiiaancial  statement  was  made  to  enable  a  trader  to  obtain  goods 
oil  credit,  substantially  true  at  the  time  it  was  made,  a  charge  of 
obtaining  goods  on  false  pretenses  could  not  be  sustained;  Wash- 
ington Central  Imp.  Co.  v.  Newlands,  11  Wash.  214,  89  Pac.  867, 
holding  that  a  false  statement  by  vendor  of  his  intention  to  bnlld 
an  hotel  on  adjoining  land  no  ground  for  rescinding  contract  for 
sale  of  other  land;  Grim  v.  Byrd,  82  Gratt  802,  rescinding  contract 
for  sale  of  real  estate  for  false  representations  by  purchaser  as  to 
value  of  certain  shai'es  constituting  the  purchase  consideration  and 
solvency  of  the  company;  Lake  v.  Tyree,  90  Va.  724.  19  8.  B.  789, 
refusing  to  cancel  contract  for  purchase  of  building  lots,  when 
purchaser,  being  in  the  locality,  did  not  inspect  them,  but  relied 
on  statement  made  In  good  faith  by  an  agent  who  had  not  seon 
the  land;  Ludington  v.  Renick,  7  W.  Va.  282,  refusing  to  rescind 
contract  for  sale  of  land  where  the  purchaser  had  investigated  the 
amount  of  claims  against  the  estate  sold  and  acted  on  the  informa- 
tion; Prince  v.  Overholser,  75  Wis.  650,  44  N.  W.  776,  holding  that 
a  verbal  representation  by  vendor  that    a    bounty  land  warrant 
would  locate  homestead  land  would  not  justify  rescission  of  con- 
tract when  purchaser  bad  examined  the  warrant  before  buying; 
Farr  ▼.  Peterson,  91  Wis.  187,  64  N.  W.  864,  refusing  to  cancel 
contract  for  purchase  of  land  which  purchaser  had  previously  vis- 
ited and  examined  with  a  view  to  purchase.    See  notes  to  2  Am. 
Dee.  81,  on  fraud  as  to  quantity;  15  Am.  Rep.  386,  same  point,  and  32 
Am.  St  Rep.  885,  on  carelessness  as  a  bar  to  relief. 

Distinguished  in  Leicester  Piano  Co.  v.  Front  Royal,  etc,  Co., 
55  Fed.  296,  8  U.  S.  App.  374,  where  the  purchases  agent  was 
only  on  the  property  for  a  few  minutes  and  for  another  purpose 


727  Notes  on  U.  S.  Keporte.  X&  WalL  386-11^ 

and  made  no  Inyestigatlon  of  financial  condition  of  vendor,  holding 
the  pnrchaaer  was  not  estopped  from  alleging  misrepresentation  as 
to  indebtedness;  Whiting  v.  Price,  172  Mass.  241,  70  Am.  St  Rep. 
264,  61  N.  B.  1084,  holding  that  a  purchaser  of  a  bond  purporting 
to  be  secured  by  a  first  mortgage  of  aU  the  property  of  a  company 
entitled  to  recoTer  for  false  representation  by  vendor  that  it  was 
secured  by  a  mortgage  of  real  estate  of  great  value  when  the  com- 
iwny  did  not  own  any  real  estate;  Smith  v.  Oriswold,  6  Or.  447, 
jetting  aside  a  sale  of  claims  against  the  government  for  false 
representation,  the  subject  of  the  sale  not  being  open  to  inspection 
«f  both  parties. 
MiscellaneouB.— Morris  v.  Courtney,  120  GaL  06,  62  Pac  Ida 

18  Wan.  886-889,  20  L.  664,  ALBXANDBR  v.  ROULBT. 

Publlo  lands. —  Power  of  prefects  of  California  to  grant  pueblo 
lands  within  their  jurisdiction,  ceased  on  acquisition  of  country  by 
United  States,  p.  387. 

Distlngnlahed  In  Scott  v.  Dyer,  64  CaL  434,  sustaining  a  grant  in 
the  pueblo  of  San  Francisco,  made  by  an  alcalde,  after  termination 
of  the  authority  of  Mexican  officials. 

18  Wall.  889-896^  20  L.  606,  THB  SIRBN. 

Aimj  and  navy. —  Prize  money  is  not  allowed  where  enemy 
vessels  are  captured  or  destroyed  by  the  navy  with  the  co-operation 
of  the  army,  p.  896. 

Followed  In  Porter  v.  United  States,  106  U.  S.  611,  27  L.  28*^  1 
B.  Ct  643,  denying  right  of  Admiral  Porter  to  prise  money  for  ves- 
mIb  of  Confederacy  destroyed  on  the  James  and  York  rivers,  Vir- 
ginia; The  Nuestra  Sefiora  de  Regla,  108  U.  S.  101,  27  L.  666,  2  S. 
Ct  292,  as  to  vessel  seized  unlawfully  as  prize  of  war  by  order  of 
general  in  command  of  army  in  Port  Royal,  afterwards  released. 

Army  and  navy. —  No  one  can  have  any  interest  in  any  prize,  ex- 
cept by  grant  or  permission  of  the  United  States,  p.  893. 

Cited  in  United  States  v.  Steever,  113  U.  8.  764,  28  L.  1186,  6  S. 
Ct  769,  holding  that  award  and  distribution  of  prize  money  is  only 
made  according  to  the  laws  in  force  and  the  facts  existing  at  the 
time  of  the  capture. 

18  Wall.  897-418,  20  L.  697,  TARBLB'S  CA8BL 

Halieas  corpus. —  judicial  officer  of  a  State  has  no  jurisdiction  to 
iMue  habeas  corpus  for  discharge  of  person  held  under  authority 
of  United  States  by  its  officer,  pp.  402,  412. 

Citing  cases  which  afOrm  and  rely  on  this  principle  are:  Logan 
V.  United  States,  144  U.  S.  284,  86  L.  436.  12  &  Ct  623,  holding  the 
United  States  bound  to  protect  from  assault*  prisoners  for  offense 
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State  ivocess;  Case  of  the  Electoral  €k>llege,  1  Hughes,  588,  F.  C. 
4,836,  holding  that  Federal  court  could  discharge  members  of  the 
electoral  college  Imprisoned  for  contempt  by  State  court  for  per- 
formance of  duties  under  Federal  Constitution  and  laws;  Friedman 
V.  Israel,  26  Fed.  802,  afftrming  power  of  Federal  court,  after  re- 
moval, to  order  marshal  to  take  property  held  by  attachment  by 
the  sheriff  and  hold  it  for  Federal  court 

Constitutional  powers  of  national  government  include  power  to 
provide  for  government  of  land  and  naval  forces;  its  control  is 
plenary  and  exclusive,  p.  408. 

Cited  in  Sx  parte  Frederick  Bright,  1  Utah,  156,  dednlng  power 
of  dvil  authorities  over  soldiers  for  civil  offenses. 

Habeas  corpus. —  Writ  should  be  refused  if  applicaUon  show 
that  prisoner  is  confined  under  authority  of  United  States,  by  its 
officer;  otherwise  the  judge  or  court  may  inquire  into  cause  of,  and 
authority  for  imprisonment,  p.  409. 

Cited  in  Bobb  v.  ConnoUy,  111  U.  a  688,  28  L.  546,  4  S.  Ct  549, 
holding  State  courts  might  inquire,  by  habeas  corpus,  whether  al- 
leged fugitive  from  Justice  of  another  State,  held  by  a  State  officer 
for  conveyance  thither,  was  legally  detained.  See  notes  to  37  Am. 
Dec  202,  and  22  Am.  St  Bep.  424. 

Habeas  corpus. —  Federal  officer,  in  charge  of  prisoner,  must 
make  proper  return  to  writ  from  State  court  as  to  cause  and  au- 
thority for  imprisonment  sufficient  to  show  distinctly  that  im- 
prisonment is  under  authority  of  United  States,  and  process  or  or- 
ders under  which  prisoner  is  held  should  be  produced  with  the 
return,  pp.  409,  410. 

Distinguished  in  Bobb  v.  Connolly,  111  U.  S.  629,  682,  28  L.  543, 
544,  4  S.  Ct  547,  548,  holding  State  official  having  custody  of  fugi- 
tive from  Justice  of  another  State,  not  an  officer  of  United  States. 

Habeas  corpus^ — When  return  to  writ  shows  prisoner  is  in  cus- 
tody of  Federal  officer,  under  authority  of  United  States,  State 
court  can  proceed  no  further,  p.  410. 

Distinguished  in  Bobb  v.  Connolly,  111  U.  8.  684,  28  L.  645,  4  g. 
Ct  649,  State  court  may  Inquire  Into  detention  of  alleged  fugitive 
/  from  Justice  of  another  State. 

{ 

18  WalL  418-418,  20  L.  637,  KITCHEN  T.  BBDFOBD. 

Trusts. —  Under  a  trust  to  expend  certain  bonds  in  purchase  of 
lands,  sale  of  bonds  for  a  nominal  sum  is  fraudulent  breach  of  trust; 
buyer  and  sub-buyer  are  partlcipes  criminls  and  bound  to  redeliver 
bonds  to  the  settler  on  demand,  p.  417. 

Distinguished  in  Smith  v.  American  Nat  Banls,  89  Fed.  841,  00 
U.  S.  App.  447,  showing  that  whenever  an  action  at  law  for  breach 
of  trust  had  been  sustained,  the  third  party  had  full  knowledge 
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of  the  trust;  Newsom  t.  Board  of  Ck>mmrs.,  103  Ind.  530,  8  N.  K. 
166,  holding  that  in  an  action  to  recover  taxes  illegally  collected,  a 
demand  Is  not  necessary. 

Husband  and  wife. —  Neither  by  law  of  Arlcansas  nor  by  comm<»i 
law  Is  gift  by  husband  to  wife  during  marriage  valid,  p.  418. 

Trusts. — Purchasers  of  trust  property,  with  knowledge  of  a 
trust,  and  its  breach,  are  bound  to  restore  it  on  demand,  or  are  liable 
to  an  action  for  trover  for  its  fair  value  at  time  of  demand,  p.  41& 

Affirmed  in  Kennedy  v.  Baker,  59  Tex.  156,  the  statute  of  limitap 
tions  begins  to  run  from  the  time  of  conversion  by  trustee  In 
breach  of  the  trust. 

18  Wan.  418-482,  20  L.  655,  DAYBNPOBT  T.  LAMB. 

Bablie  lands.— At  common  law,  patent  issued  to  deceased  per- 
son passes  no  title;  the  rule  would  apply  equally  to  grants  by  the 
gownment,  but  for  the  act  of  Ck>ngre6s  of  May  20,  1836,  p.  427. 

Qted  and  principle  applied  in  De  la  Vergne,  etc,  Co.  v.  Feather- 
stone,  40  Fed.  017,  holding  the  grant  of  a  patent  for  an  lnventi<Mi 
to  a  deceased  inventor  is  void;  Beley  v.  Naphtaly,  73  Fed.  127,  44 
U.  8.  App.  282,  holding  that  every  interest  in  land  is  assignable 
or  descends  to  heirs,  unless  prohibited  by  statute.  See  notes  to  60 
Am.  Dec  447,  and  83  Am.  Dec.  467. 

Public  lands.~Act  of  May  20,  1836,  as  to  patents  Issued  In 
names  of  deceased  persons,  is  limited  by  similar  provisions  in 
Oregon  donation  act;  such  patent  wiU  inure  to  the  parties  named 
in  that  act  only,  p.  427. 

Cited  and  ruling  applied  in  Lamb  ▼.  Davenport,  18  WalL  814,  21 
L.  762,  holding  that  sales  of  settlers*  claims  in  Or^on,  prior  to 
the  donation  act,  were,  as  between  the  contracting  parties,  vaUd; 
Hutchinson  Investment  Co.  v.  Caldwell,  152  U.  S.  70,  38  L.  358,  14 
8.  Ct  505,  holding  that  in  States  where  recognised,  lUegitimate 
children  are  capable  of  inheriting,  they  are  h^rs  within  the  mean- 
ing of  the  pre-emption  law  (R.  S.,  S  2260);  Semple  v.  Bank.  5 
8a wy.  308,  F.  C  12,660,  affirming  the  title  under  the  act  of  one  of 
the  claimants  in  principal  case;  Hershberger  v.  Blew^t,  56  Fed. 
176.  holding  that  the  heirs  to  whom  a  patent  for  land  under  the 
donation  act  was  issued  took  as  purchasers,  not  by  descent.  See 
note  lo  83  Am.  Dec  468,  on  statute  of  1836. 

Public  lands.— On  death  of  married  claimant  aititled  under 
Oregon  donation  act,  children  and  surviving  husband  or  wife  take 
in  equal  shares,  children  of  deceased  child  taking  per  stirpes,  p.  42& 

Cited  and  followed  in  Cutting  v.  Cutting.  6  Sawy.  404,  6  Fed.  267, 
holding  the  word  **chadren**  in  the  donation  act  Included  grand- 
children per  stirpes;  Traver  t.  Tribou,  8  Sawy.  516^  522,  15  Fed.  2ic 
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18;  foUowliig  principal  case  in  a  soit  for  partition  under  donation 
ael  in  same  estate;  Trarer  y.  Baker,  8  Sawy.  689»  15  Fed.  190,  to 
same  effect;  Proebstel  t.  Hogne,  8  Sawy.  607,  16  Fed.  686,  holding 
that  as  to  a  donation  nnder  section  5  of  the  donation  act  in  the 
case  of  death  of  a  married  claimant  before  patent  and  intestate, 
the  share  passed  nnder  the  local  law  of  descents. 

.Publlo  lands.— Prior  to  1860,  title  to  all  land  in  Oregon  was 
rested  in  United  States,  and  nnder  territorial  laws  settlers  bad 
only  possessory  right,  pp.  429,  430. 

Cited  hi  Shively  ▼.  Bowlby,  162  U.  S.  61,  88  L.  360,  14  8.  Ct  667, 
holding  that  a  donation  claim,  nnder  act  of  1860,  bounded  by  the 
Columbia  river,  did  not  include  lands  below  high-water  mark. 

Vendor  and  purchaser.— Covenant  to  convey.  If  covenantor  ob 
tained  the  fee  from  the  government,  is  limited  to  title  acquired 
directly  from  the  United  States,  p.  430. 

Cited  in  St  Louis  Mining  Co.  v.  Montana  Min.  Co.,  171  U.  S.  667, 
19  S.  Ct  68,  holding  that  a  located  mining  claim  may  be  sold  or 
mortgaged  before  patent  issues. 

Public  lands.— Whether,  under  Oregon  donation  act  on  death 
of  claimant  prior  to  patent  title  vests  in  statutory  heirs  as  pu:^ 
chasers  or  as  of  inheritance,  not  decided,  p.  431. 

Cited  and  still  not  decided  in  Lamb  v.  Davenport  18  Wall.  316, 
21  L.  762. 

18  Wall.  43:M^  20  L.  614,  WEST  TBNNBSSBB  BANK  v.  CITI- 
ZENS* BANK. 

Contracts.— State  courts  cannot  entertain  an  action  based  upon 
transactions  in  unlawful  currency,  p.  483. 

Cited  and  afBrmed  in  Stevenson  v.  Williams,  19  Wall.  677,  22 
L.  lOi,  holding  that  contracts  for  a  loan  of  Confederate  money 
invalid. 


Oburts.—  Decision  of  State  court  based  on  rules  of  jurisprudence 
not  connected  with  Constitution  of  State,  is  not  reviewable  by 
Supreme  Court  on  writ  of  error  under  section  26  of  Judiciary  act 
p.  433. 

Cited  and  principle  applied  in  Stevenson  v.  Williams,  19  WalL 
677,  22  U  164,  denying  power  to  review  judgment  of  State  court 
annulling  a  judgment  on  notes  given  for  a  loan  in  Confederate 
money;  Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co.,  119  U.  S.  624, 
30  L.  623,  7  S.  Ct  402,  dismissing  case  involving  the  faith  and 
credit  given  to  acts  of  incorporation  construed  in  the  light  of  the 
decisions  and  law  of  another  State;  New  Orleans  W.  W.  Co.  v. 
Louisiana  Sugar,  etc.,  Co.,  126  U.  S.  33,  84,  36,  89,  81  L.  613,  614, 
616,  8  8.  Ct  749,  761,  762,  dhimissing  writ  of  error  in  suit  between 
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rival  water  companies  claiming  monopoly  under  city  ordinance; 
Krelger  t.  Shelby  R.  Co^  125  U.  8.  46,  81  L.  678,  8  8.  Ot  750,  dis- 
missing writ  of  error  In  case  where  State  Supreme  Court  had  con- 
strued acts  of  Its  own  legislature,  as  to  effect  of  subsequent,  on 
prior  legislation;  Winona,  eta,  B.  Co.  ▼.  Plainview,  148  IT.  S.  893. 
86  L.  200,  12  S.  Ct  588,  holding  the  Supreme  Court  had  jurisdiction 
only  when  the  State  court  had  given  effect  to  a  legislative  enact- 
ment which  Impaired  the  obligation  of  a  prior  contract 

18  Wall.  484-449,  20  L.  660,  CLINTON  v.  BNOLBBRBCHT. 

TrlaL— Defendant  does  not,  by  challenging  peremptorily  and  for 
cause,  waive  an  Inherent  and  fatal  objection  to  entire  paneL  p.  441. 

Olted  and  applied  In  Commonwealth  v.  Walsh,  124  Biass.  88. 
holding  that  partiality  or  misconduct  In  the  Issue  and  transmission 
of  the  venire  might  be  ground  for  challenge  to  the  array;  Dupont 
V.  McAdow,  6  Mont  280,  0  Pac.  026,  defendant  not  compelled  to 
select  a  jury  from  a  panel  of  less  than  twenty  four  regular  juroi's. 

Vsrrltorlea.—  Basis  of  organization  of  territorial  governments  Is 
to  leave  to  Inhabitants  all  powers  of  self-government  consistent 
with  supremacy  and  supervision  of  national  authority,  and  with 
fundamental  principles  established  by  Congress,  p.  441. 

Cited  and  relied  on  In  the  following  cases  In  which  the  powers 
of  the  territorial  legislatures  has  been  affirmed:  Territory  v.  Scott 
8  Dak.  400,  20  N.  W.  407,  to  change  the  location  of  the  seat  of 
government;  Territory  v.  O'Connor,  5  Dak.  404,  41  N.  W.  749,  3 
Li.  R.  A.  858,  to  pass  local  option  law  of  1887;  Territory  v.  Cox. 
6  Dak.  507,  508,  power  of  governor  to  remove  managing  officers  of 
a  public  Institution  from  office  summarily;  United  States  v.  Ensigu. 
2  Mont  899,  the  territorial  code  of  dvU  procedure  or  civil  practleo 
act;  Baca  v.  Peres,  8  N.  Mex.  199,  42  Pac.  166,  to  provide  for  the  em- 
ployment of  subordinate  officers  of  the  legislature  and  their  charge 
on  the  public  treasury;  Whitmore  v.  Hardin,  8  Utah,  130,  1  Pac.  4(>7. 
to  pass  act  of  March  6,  1852,  giving  Probate  Courts  jurisdiction  iu 
divorce  for  statutory  causes;  People  v.  Douglass,  5  Utah,  291,  14 
Pac.  808,  to  pass  act  conferring  jurisdiction  on  justices  of  the 
peace  to  try  cases  of  battery  and  other  misdemeanors  of  the  same 
grade;  United  States  v.  Jones,  5  Utah,  553,  18  Pac.  284.  holding 
that  under  section  262  of  the  criminal  practice  act  two  defendants 
charged  with  a  felony  under  United  States  law  were  entitled  to 
be  tried  separately;  Wagner  v.  Harris,  1  Wyo.  198,  power  to  create 
municipal  corporations.  Cited  in  dissenting  opinion  in  Color  v. 
Board,  6  N.  Mez.  166,  27  Pac.  640,  majority  holding  the  tenitoria! 
legislature  had  power  to  authorise  issue  of  railroad  aid  bonds  by 
counties;  Lincoln-Lucky,  etc.  Mining  Co.  v.  District  Court  7  N. 
Mez.  516,  88  Pac  590,  mi^Jority  holding  that  the  Supreme  Court 
of  the  territory  can  issue  writs  of  prohibition  to  the  District  Courts 
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of  the  terrttory;  Guild  ▼•  First  Nat  Bnk,  4  8.  Dak.  582,  67  N.  W. 
G04,  majority  snstaining  law  of  ISSU  providing  for  a  different  rate 
of  interest  in  certain  coontieB;  Mackey  t.  Enaenspergw,  11  Utah, 
159,  89  Pae.  542,  majority  heading  tliat,  under  territorial  act  of 
March  10,  1892,  a  verdict  concurred  in  by  less  than  twelve  jurors 
would  support  a  Judgment 

Territories.— The  whole  matter  of  selecting,  impanelling,  and 
summoning  Jurors  is  left  to  territorial  legislature,  p.  444. 

Citing  cases  which  apply  the  rule  are:  Reynolds  v.  XToited  States, 
98  U.  S.  154,  25  U  248,  that  a  Utah  grand  jury  is  sufficient  when 
composed  of  the  number  prescribed  by  territorial  statute;  Miles  v. 
United  States,  108  U.  S.  810,  26  L.  488,  sustaining  a  trial  of  a  chal- 
lenge to  a  juror  for  actual  bias,  as  prescribed  by  territorial  law 
of  Utah;  Thiede  v.  Utah  Territory,  159  U.  S.  515,  40  L.  241,  16  S. 
Ct  64,'  holding  a  criminal  defendant  in  Utah  Territory  not  entitled 
to  be  furnished  with  a  list  of  witnesses;  United  States  v.  Collins, 

1  Woods,  515,  522,  F.  C.  14,887,  holding  the  act  of  1872  (17  Stat  19) 
has  no  reference  to  the  selection  of  jurors  for  United  States  courts: 
United  States  v.  Antz,  4  Woods,  180,  16  Fed.  124,  holding  that  in 
the  absence  of  a  statutory  provision,  courts  cannot  dispense  with 
a  venire  for  the  summoning  of  a  grand  jury;  Beery  v.  United  States, 

2  Colo.  197,  198,  200,  201,  holding  that,  in  the  absence  of  special 
legislation,  a  Jury  in  the  territorial  court  in  a  case  arising  under 
the  Constitution  and  laws  of  the  United  States,  may  be  summoned 
under  an  open  venire  directed  to  the  marshal;  Territory  v.  Scott 
8  Dak.  410,  20  N.  W.  412,  affirming  the  power  of  the  territorial 
legislature  to  fix  and  change  the  location  of  the  seat  of  govern- 
ment; United  States  v.  Hailey,  2  Idaho,  80,  8  Pac  264,  holding  that, 
in  cases  In  the  Federal  courts,  the  practice  is  in  all  cases  regu- 
lated by  the  laws  in  force  in  the  State  or  territory;  Commonwealth 
V.  Brown,  121  Mass.  78^  holding  that  the  provisions  of  general  stat- 
utes, chapter  132,  as  to  the  drawing  and  selecting  of  jurors,  are 
constitutional;  United  States  v.  Reynolds,  1  Utah.  228.  auasbing 
Indictment  for  polygamy  found  by  grand  jury  of  twenty-three,  as 
not  contemplated  by  the  territorial  statute;  United  States  v.  Miles, 
2  Utah,  28,  holding  that  in  the  selection  of  jurors,  the  territorial 
statutes  control  when  not  in  conflict  with  United  States  law,  and 
triers  were  properly  appointed;  People  v.  Bitchie,  12  Utah,  195,  42 
Pac  218,  holding  that  section  3400,  subdivision  2,  of  2  Compiled 
Laws  1888,  as  to  Impeachment  of  verdicts,  was  binding  on  the  ter- 
ritorial courts;  Nickels  v.  GrifELn.  1  Wash.  Ter.  387,  in  separate  con- 
curring opinion,  saying  that  in  the  territory,  an  admiralty  case  must 
come  before  the  Supreme  Court  on  appeal  in  the  same  manner  as 
a  suit  in  equity;  France  v.  Connor,  3  Wyo.  463,  27  Pac.  575,  holding 
that  by  the  territorial  laws,  dower  had  been  abolished  in  Wyoming, 
Cited  in  dissenting  opinion  in  Reis  v.  Lawrence,  63  Cal.  189,  majority 
not  deciding,  but  assuming,  invalidity  of  a  decree  of  divorce  made 
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by  the  Probate  Oourt  of  Utah  Territory  of  a  dtizen  of  Oallfomla; 
Palmer  ▼.  Ck>wdrej,  2  Ck)la  5»  majority  holding  that  the  Jurisdic- 
tion and  practice  of  the  courts  of  the  territory,  both  in  chancery 
as  well  as  in  law,  may  be  defined  and  regulated  by  the  legislative 
assembly;  Beery  ▼.  United  States,  2  Colo.  209,  in  general  discussion 
of  the  regulation  of  practice  in  territorial  courts;  Mackey  v.  Bn- 
zensberger,  11  Utah,  173,  39  Pac.  547,  majority  holding  that,  under 
territorial  act  of  1892,  yerdlct  concurred  in  by  less  than  twelve 
Jurors  would  support  a  Judgment. 

Distinguished  in  Page  y.  Bumstine,  102  XJ.  S.  668,  26  U  270,  hold- 
ing that  revised  statutes,  section  858,  applies  both  to  courts  of  the 
District  of  Columbia  and  Federal,  Circuit  and  District  Courts;  United 
States  T.  Gardner,  25  Fed.  Cas.  1254,  1257,  holding  that  the  designa- 
tion and  selection  of  Jurors  for  Federal  courts  is  to  be  made  by  Fed- 
eral not  State  officers;  United  States  v.  Mays,  1  Idaho,  766,  holding 
that  in  Idaho  the  courts  may,  by  general  rules,  prescribe  method  to 
be  pursued  by  the  District  Court  while  sitting  for  the  trial  of  of- 
fenses against  laws  of  United  States;  United  States  v.  Kuntze.  2 
Idaho,  450,  21  Pac.  408,  holding  that  it  is  proper  to  issue  an  open 
venire  to  the  marshal  of  the  United  States  when  United  States  are 
l^arties  to  case. 

Territories. —  Regulations  of  Judiciary  act  of  1789,  in  regard  to 
selection  of  Jurors,  hare  no  reference  to  territories,  p.  445. 

Cited  and  affirmed  in  In  re  Osterhaus,  16  Fed.  Cas.  895,  the  prin- 
cipal case  is  limited  to  holding  that  territorial  courts  are  not  af- 
fected by  laws  relating  solely  to  Federal  courts;  Lynch  t.  Gray- 
son, 7  N.  Mex.  41,  82  Pac.  154,  holding  that  on  appeal  of  a  cause, 
tried  by  the  court  without  a  Jury,  the  court  would  deal  with  the 
questions  in  the  same  manner  and  to  same  extent  as  if  it  had  been 
tried  by  a  Jury. 

Territories.—  When  for  twelve  years  Congress  has  taken  no  ac- 
tion on  a  territorial  law,  it  is  a  reasonable  inference  that  it  has  ap- 
proved the  law,  p.  446. 

Cited  and  applied  in  the  following  cases,  in  which  the  implied 
sanction  of  Congress  was  held  to  have  been  given:  Camou  v. 
United  States,  171  U.  S.  287,  18  8.  Ct  859,  holding  that  sales  of 
vacant  public  lands  made  by  State  of  Sonora,  under  the  Mexican 
government,  must  be  considered  as  grants  to  be  recognized  under 
the  treaty  of  1853;  Farris  v.  Vannler,  6  Dak.  207.  42  N.  W.  41, 
3  L.  R.  A.  722,  as  to  territorial  law  of  1877  providing  exemptions 
of  certain  property  from  taxation;  Territory  v.  Cox,  6  Dak.  525, 
to  same  effect,  as  to  law  of  1877,  giving  the  governor  power  to  fill 
all  vacancies  occurring  in  territorial  offices;  O'Donnell  v.  Glenn, 
8  Mont.  257,  19  Pac.  305,  as  to  territorial  system  of  laws  regulating 
the  manner  of  locating  and  recording  mining  claims,  so  far  as  not 
In  conflict  with  United  States  law;  Baca  t.  Perez,  8  N.  Mex.  195, 
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42  Pac  164,  the  employment  of  additional  subordinate  officers,  pro- 
vided (or  in  Joint  resolution  No.  5,  approTed  January  24,  1895,  and 
their  payment  out  of  the  territorial  treasury;  Greeley  y.  Wlnsor,  1 
S.  DaJk.  630,  48  N.  W.  218,  as  to  the  territorial  statute  of  1887,  au- 
thorizing an  independent  appeal  from  an  order  sustaining  or  over* 
ruMng  a  demurrer;  Guild  v.  First  Nat.  Bank,  4  S.  Dak.  688,  57  N.  W. 
505,  as  to  law  of  1881,  providing  for  a  different  rate  of  interest  in 
certain  counties;  Nixon  v.  Reid,  8  S.  Dak.  512,  67  N.  W.  59,  32 
L.  R.  A.  819.  as  to  statute  of  1866  relating  to  the  granting  of  ferry 
leases;  United  States  v.  McMiUan,  10  Utah,  187,  37  Pac.  264,  as 
to  territorial  act  of  February  20,  1874,  prescribing  the  fees  of  clerks 
of  District  Courts;  State  t.  Norman,  16  Utah,  462,  52  Pac.  968,  as 
to  section  8  of  chapter  7,  laws  of  18^,  respecting  adultery  and 
its  punishment;  France  v.  Ck)nnor,  8  Wyo.  461,  27  Pac.  575,  holding 
that  section  18  of  the  Edmunds-Tucker  act  of  Congress,  on  the 
subject  of  dower,  related  solely  to  Utah  territory,  and  that  by  the 
Wyoming  statute  dower  had  been  abolished  in  that  territory. 

Distinguished  in  People  v.  Clayton,  4  Utah,  482,  11  Pac.  210. 
denjrlng  approval  by  implication  of  act  of  1878,  providing  for  the 
election  of  a  territorial  treasurer  and  auditor,  same  being  in  con- 
flict with  the  organic  law  and  revised  statutes,  section  1857. 

Jnry. —  Making  of  Jury  lists  by  County  Court  in  Territory  of  Utah 
is  not  a  Judicial  act,  its  members  act  as  a  board  not  as  a  Judicial 
body,  p.  446. 

Cited  in  dissenting  opiiUon  in  United  States  t.  Jones,  5  Utah, 
661,  564,  18  Pac  238,  240,  arguendo. 

Courts.— Fact  that  territorial  Supreme  Court  Judges  are  ap- 
pointed by  president  does  not  make  their  courts,  courts  of  United 
States;  there  is  no  District  Court  of  United  States,  in  sense  of 
Constitution,  in  a  territory,  p.  447. 

Cited  and  affirmed  in  Good  v.  Martin,  95  U.  S.  98,  24  L.  844, 
holding  that  in  the  District  Court  of  Colorado  the  evidence  of  two 
witnesses,  who  had  an  interest  in  the  issue,  was  properly  excluded 
under  18  Stat  351;  Reynolds  v.  United  States,  98  U.  &  154,  25  L. 
246,  holding  that  a  grand  Jury  of  fifteen  in  territorial  District  Court 
of  Utah  was  sufficient  to  find  an  indictment;  McAllister  v.  United 
States,  141  U.  S.  182,  85  L.  695,  11  S.  Ct.  952,  holdhig  that  the  words 
"Judges  of  the  courts  of  the  United  States,**  in  revised  statutes. 
B^tion  1768,  does  not  apply  to  the  district  Judge  of  the  District 
of  Alaska;  Steamer  Coquttlam  v.  United  States,  168  U.  S.  351.  41 
L.  186,  16  S.  Ct  1119,  holding  that  appeal  lay  from  the  District 
Court  of  Alaska  to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit;  United  States  v.  McMillan.  166  U.  S.  610,  41  L.  807,  17 
S.  Ct  398,  affirming  the  rule  but  holding  by  the  act  of  1853,  Con- 
gress had  extended  the  provisions  of  the  fee  bill  to  the  territorial 
courts;  United  States  t.  Haskins,  8  Sawy.  271,  278,  F.  O.  15,822, 
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holding  that  for  the  trial  of  crimes  against  the  United  States,  nn- 
der  section  88  of  the  Judiciary  act,  the  territorial  courts  are  in- 
cluded tn  the  term  '*  Oourts  of  the  United  States;  *'  Blackburn  t. 
Wooding,  66  f>sd.  647,  16  U.  S.  App.  84,  holding  that  a  case  origl- 
nallr  trought  In  territorial  court  hy  a  citizen  of  another  State  was 
properly  remoTahle  to  Federal  court  after  admission  of  Washing- 
ton as  State;  In  re  Dana,  68  Fed.  901,  holding  that  an  action  for 
libel  cannot  be  removed  for  trial  to  the  District  of  Ck>lumbia  under 
the  Judiciary  act  section  88;  Beery  v.  United  States,  2  Colo.  196, 
boMlag  that  an  offense,  under  laws  of  the  United  States,  com- 
mitted In  any  county  constituting  part  of  the  district  in  wliich  the 
one  of  tkm  territorial  courts  harlng  Jurisdiction  in  such  cases  was 
fixed,  was  within  the  JurlsdicUon  of  that  court;  United  States  v. 
Halley,  8  Idaho,  29,  8  Pac  244,  holding  section  966,  reTiaed  statutes, 
does  not  apply  to  a  suit  In  District  Court  of  the  territory;  BCan- 
nlng  T.  French,  149  Mass.  898,21N.  B.946,4Li.R.A.842,  holdhB« 
that  the  court  of  commissi<mer«  of  Alabama  claims  bad  power  to 
admit  and  prevent  attorneys  from  practidng  befbre  it;  Territory 
▼.  Murray.  T  Mont  28a  16  Pac.  149,  holding  that  terrltodal  covrts 
have  no  power,  under  revised  statutes,  section  726,  to  punish  for 
contempt;  Walker  v.  New  Mexico,  etc,  R.  Oo.»  7  N.  Mex.  28B,  84 
Pac  48»  affirming  constitutionaUty  of  act  of  1889,  sections  1  and  2, 
authorising  special  verdicts;  Bralthwaite  v.  Jordan,  6  N.  Dak.  285^ 
66  N,  W.  714,  81  U  It  A.  268,  holding  that  appeals  fn  admiralty 
cases  In  the  territorial  District  Court  are  governed  by  the  old  rules 
and  practice  In  admiralty;  Fuller  v.  Johnson,  —  OkL  — ^  68  Pac  747, 
holding  territorial  court  not  United  States  court  wittiln  Oklahoma 
statute  of  Umitatiotts:  Ni^^  v.  Griffin,  1  Wa^L  Ter.  88Qi  also  in 
separate  concurring  opinion,  page  886,  holding  ttat  appeals  tn  sd- 
sslralty  cases  must  be  broni^t  to  the  territorial  SnpresM  Govt  vnder 
regulations  prescribed  by  the  territorial  kgl^tnre:  McOann  v. 
United  States,  2  Wyo.  3S2.  IMl  boldb^  ttMt  the  tmttocial  €s«rt  had 
no  Jurisdiction  under  the  act  of  Congress  or  Mnrch  8, 1816^  ts  p«i- 
i^  larcenies  and  recelvsn  of  sMen  goods;  Swnn  ▼.  Unltnd  States, 
8  Wys^  16T,  9  Pnc  9^  s^aiats  concncrinc  splnlsn  hsMtng  tbat 
revised  statntM^  section  lAK  does  not  apply  ts  the  taking  of  ball  in 
iilmlssl  cases  fbr  violation  of  laws  of  Concreos  In  tMrrltories;  In  re 
Mniphj,  6  Wysk  39i.  60  Pac  88«,  boldly  ^at  the  tsntlDclal  csnrts 
had  no  JUffMOcHon  of  cilmea  against  ths  Federal  govern  iniint 

Qualtlied  In   UncolaXiKky  Mbiing  COk  v.  District   Oonrt  7  M. 
Mex.  6<tt,  8S  Phc  680^  hsMtng  that  the  territorM  comti 
■s^sgit  m  Ignited  Statee  hiwtniiesk  weco   i^mHid    Stelas 
DMtagnMed  In  In  ro  Ooterhawiw  18  r^  Chs.  886^  hMlnr  tt«l 
ritortad  ceuvts  are  Federal  c^mrts  f^  the  pnipooBS  «f  the 
t$W  lU  Stat.  74>  re)9tli]t$c  to  putti^hnenta  f^  ■  ii until  ftiMI^ 

T^rrttertes.—  Attocney  and  mortal  appoistte4  uttisr  signnle  law 
of  a  iMrttocr  «tny  HvtM^rly  bo  ctUMI  l^nJEtedi  States  larifs,  bat 
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the  making  np  of  Jniy  lists  and  designation  of  Jurors  are  snbject 
to  regulation  of  territorial  law,  p.  448. 

Cited  and  mling  afOrmed  in  Hussey  t.  Smith,  09  U.  8.  24,  25 
Lw  815,  but  sustaining  acts  of  United  States  marshal  as  otELcer 
de  facto^  In  serving  process  in  a  foreclosure  suit,  making  sale, 
and  executing  deed  to  the  purchaser  before  the  decision  of  the  prin- 
cipal case;  Black  t.  Glendenin,  8  Mont  47,  holding  the  United 
States  marshal  was  not  entitled  to  serve  the  processes  Issuing  from 
the  local  courts. 

Miscellaneous,— CUted  in  United  States  v.  Fish^,  109  U.  8.  146, 
27  U  888,  8  S.  Ot  165,  not  iji  point;  Biaynard  v.  HUl,  125  U.  B.  204, 
81L.65e,8aOt7a8,and  Beeqr  v.  United  States*  2  Oolo.  190,  in- 
cidentally; Palmer  v.  C3owdrey,  2  Oolo.  8,  as  giving  the  grounds  for 
the  decision  of  Orchard  v.  Hughes,  1  WaU.  78,  17  L.  660. 

18  WalL  44&-A68»  20  L.  602,  UNITBD  8TATBS  V.  VIGIL. 

Public  lands. —  Mexican  departmental  assemblies  being  without 
power  to  dispose  of  public  domain,  except  for  cultivation  or  set- 
tlement, grant  in  New  Mexico,  In  consideration  of  constructing 
two  wells  and  factories,  was  void,  pp.  461-452. 

Oited  and  applied  in  Hayes  v.  United  States,  170  U.  8.  649,  42  L. 
1179,  18  8.  Gt  740,  holding  as  invalid  a  grant  to  Hayes  in  county  of 
Socorro,  New  Mexico,  made  by  the  territorial  deputation  in  1825,  for 
similar  reasons;  Ck)unty  Ck>mmr8.  v.  Central  Colorado  Impt  Co.,  2 
Colo.  634,  holding  that  a  Mexican  grant,  which  would  have  been 
void  because  made  in  excess  of  the  quantity  authorised  by  the 
Mexican  law,  had  become  valid  to  the  extent  so  authorised  by  a  sub- 
sequent confirmation  of  Congress.  Cited,  arguendo^  in  Bmeric  v. 
Alvarado,  64  CaL  666,  2  Pac  482. 

18  Wan.  468-466,  20  L.  616,  TUCKBB  v.  SPALDING 

Patents. —  In  acti<»i  at  law  for  damages  for  Infringement  H  Is 
for  Jury  to  determine  diversity  or  Identity  In  principle  of  parents, 
although  principles  by  which  question  must  be  decided  are  mainly 
propositi<Mis  of  law,  p.  466. 

Cited  and  ruling  applied  In  Royer  v.  Schults  Belting  Co.,  185  V, 
&  825,  84  L.  218,  10  8.  Ct  835,  holding  the  question  of  Infringe- 
ment should  have  been  left  to  Jury  in  action  at  lif^  for  damages; 
Coupe  V.  Boyer,  155  U.  a  678,  89  L.  268,  15  S.  Ct  204,  to  sanie^  ef- 
fect, as  to  an  action  at  law  for  infringement  of  an  invention  for 
treating  hides;  Wilgus  v.  Oermain,  72  Fed.  777,  44  U.  8.  App.  S09, 
holding,  in  action  at  law  for  infringement  of  patent  for  lawii  sprink- 
lers, the  questions  of  identity  and  difference  were  properly  siib- 
mitted  to  the  Jury;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed.  485,  in  cita- 
tion of  Wilgus  V.  Germain,  supra,  as  to  conclusiveness  of  Judg- 
ment in  an  action  at  law  for  infringement;  Overweight,  ete.*  Co.  v. 

Vol.  Vn  —  47 
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Improved  Order,  etc^  Assn.,  94  Ted.  158,  holding,  In  an  action  for 
infringing  an  elevator  patent,  that  where  a  specific  element  is  not 
claimed  as  a  device  by  itself,  it  is  in  effect  admitted  as  not  the  In- 
vention of  the  patentee. 

Patents. —  If  a  machine  will  actually  do  more  than  inventor 
claims,  and  its  structure  and  action  would  suggest  to  an  ordinary 
skillful  mechanic  the  double  use,  the  adaptation  is  not  a  new  in- 
vention or  patentable,  p.  45d. 

Citing  cases  which  apply  this  principle  are:  Stow  v.  Ohicago, 
104  U.  S.  550,  26  L.  817,  as  to  a  prior  invention  of  wooden  pave- 
ment; Fond  du  Lac  Co.  ▼.  May,  187  U.  S.  406,  84  L.  718,  11  S.  Ct 
102,  denying  validity  of  a  patent  for  improvement  in  construction 
of  prisons,  being  merely  an  adaptation  of  old  mechanism;  Yale 
Lock  Mfg.  Co.  V.  Norwich  Nat  Bank,  19  Blatchf.  130,  6  Fed.  885. 
afllrming  a  patent  for  a  safe-locldng  device,  where  a  new  result 
was  produced  and  there  was  invention  in  the  combination;  Leonard 
V.  Lovell,  29  Fed.  815,  holding  a  refrigerator  patent  void  for  want 
of  novelty;  Rapid  Service  Store  B.  Co.  v.  Taylor,  48  Fed.  258,  sus- 
taining a  patent  for  a  cash  and  parcel  carrier,  with  a  spring  starter, 
as  not  anticipated  by  prior  English  patents  for  atmospheric  rail- 
ways nor  by  loom  patents;  Appleton  Mfg.  Co.  ▼.  Star  Mfg.  Go^  60 
Fed.  415,  18  V,  S.  App.  492,  holding  a  patent  com  reducer  and 
separator,  patented  as  a  process,  void  for  want  of  novelty;  Gait  v. 
Parlin,  etc.,  Co.,  60  Fed.  422,  18  U.  S.  App.  518,  holding  a  patent 
for  an  improvement  in  wheelbarrows,  void  for  want  of  novelty; 
Wright,  etc,  Co.  v.  Clinton,  etc.,  Co.,  67  Fed.  793,  83  U.  S.  App.  188, 
limiting  a  patent  for  improvement  in  weaving  wire  cloth  to  the 
new  combination  of  prior  means  to  the  new  purpose;  Griswold  v. 
Wagner,  68  Fed.  499,  87  U.  S.  App.  171,  holding  the  transfer  of 
hinging  and  journal  devices  found  in  coffee  roasters  to  waffle  irons, 
not  patentable;  Goshen  Sweeper  Co.  v.  Blssell  Carpet  Sweeper  Co., 
72  Fed.  75,  37  U.  S.  App.  555,  disallowing  an  alleged  improvement 
in  carpet  sweepers,  consisting  merely  in  duplicating  part  of  the 
mechanism;  Schreiber  v.  Grimm,  72  Fed.  675,  43  U.  S.  App.  10, 
holding  patent  for  a  cask  support,  void  for  want  of  invention; 
Steams  &  Co.  v.  Russell,  85  Fed.  228,  54  U.  S.  App.  614,  holding 
a  machine  for  pill  dipping,  not  patentable;  Union  Gas-Engine  Co. 
V.  Doak,  88  Fed.  90,  holding  that  the  mere  change  in  a  gas-igniting 
device,  from  a  rotary  to  a  reciprocating  movement  was  not  a  pat- 
entable novelty.  Cited,  arguendo,  in  ESnchus  ▼.  Broomall,  115  U. 
S.  436,  29  L.  422,  6  S.  Ct  232. 

Modified  in  Potts  v.  Creager,  155  U.  S.  607,  89  L.  279,  15  8.  Ct 
198,  holding  that  if  the  relations  be  remote,  and  use  of  old  device 
produce  a  new  result  it  may  be  patentable. 

Patent —  In  action  at  law,  for  infringement  neither  trial  nor  ap- 
pellate court  may  decide  that  one  patent  covers  or  does  not  cover 
the  invention  of  the  other,  p.  456. 
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18  Wall  456-465,  20  L.  629,  BUTLEB  v.  WATKINS. 

TtUL — A  plaintiff,  who  does  not  ask  for  any  instmctions,  can- 
not, on  appeal,  be  heard  to  complain  that  full  Instructions  were  not 
glT«n,  p.  462. 

Fraud. —  A  manufacturer  may  not  fraudulently  induce  another 
to  withhold  his  products  from  sale,  without  being  answerable  for 
injury  occasioned,  p.  463. 

Fraud. —  Whether  acts  of  a  defendant  were  in  fact  fraudulent, 
and  his  purpose  to  deceive,  and  whether  alleged  consequences  re- 
sulted, are  facts  to  be  submitted  to  Jury,  p.  463. 

Fraud. —  To  maintain  action  it  is  sufficient  to  show  that  defend- 
ant was  guilty  of  deceit  with  design  to  deprive  plaintiff  of  some 
profit  or  advantage,  and  acquire  it  for  himself,  whenever  loss  or 
damage  has  resulted,  p.  464. 

Fraud. —  Actual  fraud  is  always  attended  by  an  intent  to  deftaud* 
which  may  be  shown  by  any  evidence  tending  thereto,  p.  46L 

A  oorporation  may  be  responsible  for  the  fraudulent  acts  of  its 
agent  in  inducing  a  contract,  although  it  never  assented  to  the  pro- 
posals nor  sanctioned  the  contract,  p.  463. 

Affirmed  in  Sherman  v.  Commercial  Printing  Go.,  29  Mo.  App. 
38,  holding  a  corporation  cannot,  by  by-laws,  avoid  liability  for 
torts  of  its  servants  within  scope  of  their  authority. 

Fraud.—  If  a  motive  for  a  fraudulent  act  can  be  shown  In  one 
case,  it  may  be  Justly  inferred  that  similar  conduct  towards  another 
in  relation  to  a  like  subject  was  actuated  by  the  same  spirit,  p.  464. 

Cited  and  principle  applied  in  New  York  Mut  L.  Ins.  Co.  v.  Arm- 
strong, 117  U.  a  599,  29  L.  1000,  6  &  Ct  880,  in  action  on  policy 
on  life  of  a  third  person,  admitting  evidence  to  show  plaintiff  ob- 
tained other  insurances  on  same  life  about  same  time,  reviewing 
authorities;  Mack  v.  Jones,  31  Fed.  190,  holding  that  statements  by 
a  merchant,  made  to  obtain  credit,  are  not  to  be  held  fraudulent 
because  not  agreeing  precisely  with  his  books;  Continental  Ins. 
Co.  V.  Insurance  Co.  of  Pennsylvania,  51  Fed.  888,  1  U.  S.  App. 
201,  admitting  evidence  of  commission  of  other  and  similar  frauds 
about  same  time,  on  other  insurance  companies;  Mudsill  Min.  Co. 
V.  Watrous,  61  Fed.  180,  22  U.  S.  App.  12,  admitting  evidence  of 
attempted  sales  of  other  mines  on  fraudulent  samples  of  ore,  in 
action  to  rescind  mining  contract;  Pennsylvania  M.  L.  I.  Co.  v. 
Mechanics'  Sav,  Bank  &  T.  Co.,  72  Fed.  423,  87  U.  S.  App.  692,  88 
L.  R.  A.  59,  and  n.,  in  defending  action  on  policy,  admitting  evi- 
dence to  show  intent  of  insured  in  omitting  a  previous  policy  froxik 
his  statement  as  to  other  insurance;  Mayo  v.  Wahlgreen,  9  Colo. 
App.  518,  50  Pac.  44,  in  action  for  deceit  in  land  contract,  admit- 
ting evidence  of  statements  by  vendor  to  other  parties  as  to  what 
he  had  paid  for  the  land,  and  a  complaint  in  another  action  by 
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vendor;  Mlnz  t.  Ifltch^  42  Kan.  694,  22  Pm.  711,  mJecOnf  qoMh 
tlons  to  a  defendant  testifying  in  his  own  behalf  as  to  other  Iradea 
of  land,  unless  so  similar  in  character  that  same  motive  might  be 
reasonably  imputed;  Cook  v.  Perry,  43  Bilch.  G27,  S  N.  W.  1057, 
holding,  in  an  action  for  false  representations,  evidence  was  admis- 
sible  that  defendant  had  made  same  representatiohs  to  another 
person;  Wilkinson  v.  Dodd,  42  N.  J.  Bq.  248,  7  AtL  334,  in  action  to 
charge  managers  of  an  institution  with  loss  resulting  from  an  il- 
legal loan,  holding  that  charges  in  the  bill*  of  making  other  illegal 
loans,  were  not  impertinent  nor  scandalous;  Archer  v.  Long,  88  S. 
0.  279,  16  S.  B.  1000,  admitting  an  account-book,  kept  by  one  of 
the  parties,  on  a  charge  of  fraud,  to  show  intention  of  the  parties, 
Ludom  V.  Furniture  ft  Carpet  Go.,  12  Utah,  179,  42  Pac  209,  where 
the  issue  was  one  of  fraud  in  purchase  of  goods,  charging  that  the 
defendant  was  insolvent,  admitting  interrogatories  and  answers  as 
to  changing  the  articles  of  association;  Piedmont  Bank  v.  Hatcher, 
94  Ya.  231,  26  8.  B.  606,  in  suit  to  set  aside  a  conveyance,  as  in- 
tended to  subject  the  land  to  payment  of  certain  notes,  admitting 
evidence  to  show  that  the  notes  were  procured  by  fraud;  dissent- 
ing opinion  in  United  States  v.  Budd,  144  U.  &  170,  86  L.  889,  12 
8.  Ot.  580,  arguenda 

Distinguished  in  West  Florida  Land  Oo.  v.  Studebaker,  37  Fla. 
86,  19  So.  179,  holding  that  statements  in  newspaper  advertisements 
were  irrelevant  in  an  action  for  fraud  and  deceit  in  sale  of  lands; 
McKay  v.  Russell,  8  Wash.  383,  28  Am.  St  Rep.  47,  28  Pac.  909, 
rejecting  evidence  of  a  distinct  and  independent  transaction,  hav- 
ing no  bearing  on  the  case  at  issue. 

13  Wall.  466-474,  20  L.  607,  OAUJOLLB  V.  FBBBIB. 

Judgment. —  Grant  of  lottos  of  administration  by  proper  court, 
directed  by  statute  to  grant  them  to  **  relatives  of  the  deceased,"  is 
conclusive  in  another  suit,  upon  question  of  grantee's  legitimacy, 
that  having  beoi  the  question  at  issue  at  ttme  of  grant,  pp.  471-474. 

Cited  and  principle  applied  in  Veach  v.  Bloe,  181  U.  8.  814,  33 
L.  170,  9  S.  Ot  737,  holding  that  the  Judgments  of  the  Court  of 
Ordinarily  in  Georgia,  in  matters  relating  to  estates  of  decedents,  are 
not  open  to  collateral  attack;  Holmes  v.  Oregon,  etc,  R  Co,  6  Sawy. 
286, 5  Fed.  684,  holding  that  a  grant  of  administration  on  an  estate. 
vested  in  an  administrator  appointed  by  another  court  of  competent 
Jurisdiction,  was  void;  8.  C,  7  Sawy.  887,  9  Fed.  284,  to  same 
point  and  effect;  Bemey  v.  Drex^  12  Fed.  894,  holding  tbBt  the  de- 
cision of  tiie  surrogate  as  to  the  competency  of  a  person  to  act  as 
ezecutor  was  conclusive  against  collateral  atta<A;  Comstock  v. 
Herron,  66  F^d.  SIS,  6  U.  8.  Appw  626,  holding  tiie  Judgment  of  the 
State  Probate  Court  on  matters  within  the  scope  of  its  author- 
ity, would  have  same  effect  In  Federal  courts  as  was  given  to  it 
by  the  State  laws;  HoweU  v.  Budd,  91  GaL  849.  87  Pac  748,  holding 
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that  where  the  right  to  a  grant  depends  solely  <m  whether  or  not 
the  apirticant  is  the  child  of  the  deceased,  the  grant,  until  reversed 
on  appeal,  is  conclnsiye  in  all  courts,  so  far  as  the  parties  to  the 
proceedings  are  concerned;  Sly  ▼.  Hunt,  159  Mass.  153»  88  Am.  St. 
B^.  406,  84  N.  B.  188,  21  L.  R.  A.  688,  and  n.,  sustaining  concluBlye- 
ness  of  record  of  pr6bate  of  a  win  contested  for  unsoundness  of 
mindt  on  question  of  sanity  in  an  action  on  contract  for  services 
rendered;  Smith  v.  Central  Trust  Co.,  154  N.  Y.  338,  48  N.  B.  554, 
holding  that  an  adjudication  by  a  competent  court  of  another  State 
that  a  trust  was  created  by  a  will,  was  binding  on  courts  of  New 
York,  even  though  that  court  should  be  of  another  opinion;  Frame 
▼.  Thormann,  102  Wis.  671,  79  N.  W.  44,  holding  that  a  grant  of 
administration  in  another  State,  in  which  the  question  of  domicile 
was  not  raised,  did  not  preclude  an  independent  grant  in  State  as 
to  the  property  therein;  dissenting  opinion  in  Conery  v.  Water- 
Works  Oa,  41  La.  Ann.  945,  7  So.  21,  majority  holding  former 
Judgment  not  an  estoppel  when  subject-matter  was  different 

Distinguished  in  Matter  of  Patterson,  146  N.  Y.  331,  40  N.  B.  990, 
holding  that  an  order  appointing  an  alleged  husband  to  admin- 
ister, was  no  bar  to  the  next  of  kin,  actually  existing,  asserting 
their  right  to  the  whole  estate  and  to  have  the  decree,  distributing 
the  estate  to  the  administrator,  cancelled;  Williams  v.  Williams, 
68  Wis.  TU  58  Am.  St  Rep.  261,  23  N.  W.  116,  holding  decree  of 
dlvofce  did  not  estop  woman  from  proving  illegality  of  the  marriage 
iB  a  suit  for  dower  against  estate  of  a  subsequent  husband. 

IS  WalL  475^79,  20  L.  542,  THB  ARIADNB. 

CMlliton,—  Duty  of  lookout  is  of  highest  importance,  and  law 
leqnires  Indetetlgable  care  and  sleepless  vigilance;  the  rigor  of  the 
raqvtremeiit  rlsea  aecording  to  speed  and  power  of  vessel,  p.  479. 

Olted  and  relied  on  in  The  Oregon,  158  U.  S.  198,  89  K  048,  15 
6.  Ot  808,  holding  that  on  a  steamship  under  charge  of  a  rtver 
pilot,  under  circumstances  proved,  there  should  have  been  a  look- 
out on  either  bow,  but  it  was  not  negligence  to  have  only  one;  The 
J.  W.  Everman,  2  Hughes,  20,  F.  O.  7,591,  holding  that  a  vessel 
entering  a  harbor  at  night-time  was  put  on  her  utmost  vigilance 
and  the  master  and  crew  should  be  on  deck;  The  £2xpress,  44  Fed. 
896,  holding  collision  caused  by  having  no  proper  lookout  on  either 
ship;  Flint,  etc..  Go.  v.  Marine  Ins.  Co.,  71  Fed.  220,  sustaining 
validity  of  paragraph  5  of  rule  8  of  supervising  inspectors,  requir- 
ing all  passenger  and  freight  steamers  to  have,  in  addition  to  regu- 
lar pilot,  one  of  the  crew  on  watch  in  or  near  the  pilot-house. 

OolHsion,—  HiVery  doubt  as  to  performance  of  duty  and  effect  of 
non-performance  should  be  resolved  against  the  vessel  sought  to 
be  inculpated,  until  she  vindicates  herself  by  conclusive  testimony 
to  the  contrary,  p.  479. 
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Cited  and  rule  applied  In  The  Ancon,  6  Sawy.  123,  F.  0,  848,  hold- 
ing vessel  to  blame  where  the  lookout  was  dismissed  by  the  second 
mate,  who  assumed  the  duties  and  was  himself  negligent;  Boblnsoa 
Y.  Detroit,  etc.,  8.  N.  Oo.,  7S  Fed.  882,  48  U.  &  App.  190,  holding 
that  where  a  tug  had  no  lookout  It  was  a  fair  presumption  that,  If 
she  had  had  one,  the  collision  might  have  been  avoided. 

Collision.—  Fault  of  sailing  ship  does  not  excuse  fault  of  steamer* 
If  latter  were  In  any  degree  a  contributory  cause  of  collision,  p.  479. 

Olted  and  rule  applied  In  The  Sunnyslde,  91  U.  a  221,  28  L.  807» 
collision  between  sail  and  steamer,  holding  it  was  the  duty  of  tte 
sailing  vessel,  under  the  circumstances,  to  change  her  course  when 
ihe  steamer  was  drifting,  waiting  for  a  tow;  The  Frank  Moffat,  2 
Flipp.  297,  F.  O.  6,080,  where  absence  of  a  proper  light  held  negU- 
gence  on  part  of  propeller,  contributing  to  the  collision;  The  Oolum- 
bla,  23  Blatchf.  270,  25  Fed.  845,  holding  where  the  ship,  having 
the  right  of  way,  received  no  response  to  her  signals,  she  was  to 
blame  for  keeping  on  her  course;  Meyers,  etc.,  Co.  v.  The  Emma 
Kate  Ross,  41  Fed.  828,  holding  that  a  vessel,  whose  duty  It  was 
to  keep  her  course,  should  not  anticipate  the  movements  of  another 
vessel  and  give  way;  New  York  Harbor,  etc,  Co.  v.  New  York,  etCn 
R.  Co.,  148  N.  Y.  580,  42  N.  B.  1088,  In  suit  for  damages  arising  out 
of  collision  between  steamboat  and  ferry-boat,  holding  l>oth  to 
blame. 

Oolliaion.—  Both  vessels  being  In  fftult,  damages  must  be  dlvkled, 
p.  479. 

Cited  and  rule  applied  In  The  Max  Mmrls,  187  U.  8.  9,  84  L.  687, 
11  &  Ct  31,  decreeing  divided  damages  In  case  of  personal  Injvry, 
but  not  fixing  the  proportions,  and  collecting  anthoritlea. 

Collision.— Concurrence  of  Judgments  of  lower  coorti  raises  a 
prima  facie  presumption  of  correctness,  but  Supreme  Court,  If  otf 
contrary  opinion,  must  not  neglect  its  duty  by  diicllning  to  ftf#  U 
Judicial  effect,  p^  479. 

Cited  in  The  City  of  Augusta,  80  Fed.  296,  60  U.  8.  App.  48,  coii> 
elusions  of  district  Judge  relied  upon  as  of  great  value  In  a  doubt 
ful  case. 

18  Wall.  480^97,  20  L.  098,  CARPENTIBB  T.  MONTGOMBBY. 

Public  land. —  Where  one  of  boundaries  of  Mexican  grant  la 
California  is  so  uncertain  that  It  cannot  be  defined,  title  Is  imper- 
fect until  confirmed  by  United  States,  p.  498. 

Cited  in  Plnkerton  v.  Ledoux,  129  U.  8.  854,  82  L.  709,  9  &  Ct  403; 
holding  that  if  the  petition  and  writ  of  possession  did  not  enable 
the  jury  to  definitely  locate  the  boundaries,  the  finding  in  an  actios 
of  ejectment  must  be  for  defendant. 
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Public  lands.— Oonflrmatioii  ot  Mexican  grant  In  Oallfomla 
innres  solely  to  benefit  of  confirmee,  as  regards  legal  estate  and 
right  to  patent;  but  the  equitable  rights  are  preserved  and  can  be 
enforced  by  proceedings  In  equity,  pp.  494,  496. 

Cited  in  Rector  v.  Gibbon,  111  U.  S.  291,  4  S.  Ot  612,  holding  that 
equity  win  constitute  the  holder  of  the  legtd  title  a  trustee  for  the 
real  owners  and  compel  a  conveyance;  Widdlcombe  v.  GhUders,  123 
U.  &  406,  81  U  4S0,  S  8.  Ot  620,  holding  ttiat  a  patent  vests  the 
patentee  with  the  legal  title,  but  does  not  determine  the  equities; 
Bouldln  ▼.  Phelps,  12  Sawy.  812,  80  Fed.  660,  holding  that  a  party 
claiming  under  an  imperfect  Mexican  grant  cannot  maintain  eject- 
ment against  another  whose  claim  has  been  confirmed. 

Public  lands.—  Fifteenth  section  of  act  of  1861,  respecting  settle- 
ment of  California  titles,  explained,  p.  496. 

Cited  in  Manning  ▼.  San  Jacinto  Tin  COn  7  Sawy.  424,  9  Fed.  780, 
holding  that,  as  between  a  locator  of  a  mining  claim  under  the  act 
of  1866  and  a  patent  Issued  for  a  Mexican  grant  confirmed  before 
the  location,  the  patent  Is  conduslTe. 

Public  land.— While  patent  on  a  pre-emption  right  confers  legal 
title,  patentee  may  be  subjected  in  equity  to  any  Just  claim  of  a 
third  party,  even  to  extent  of  holding  title  for  his  use,  p.  496. 

Cited  in  dissenting  opinion  in  Galliher  v.  Cadwell,  3  Wash.  Ter.  514, 
majority  holding  that  one  who  has  been  allowed  to  perfect  his  entry 
without  notice  and  has  paid  for  the  land  cannot  be  charged  la 
equity  as  a  trustee. 

BJectment  cannot  be  maintained  by  holder  of  equitable  title 
against  one  holding  under  patent,  p.  497. 

Cited  in  Suttle  v.  Richmond,  etc.,  R.  Co.,  76  Va.  288,  holding  that 
in  ejectment  the  plaintiff  must  show  the  legal  title  and  a  present 
right  of  possession;  Nelson  v.  Triplett,  81  Va.  237,  to  same  effect 

Miscellaneous.— Brown  ▼.  Kalamazoo  Cir.  Judge,  76  Mich.  27S^ 
18  Am.  St  Rep.  440,  42  N.  W.  828,  5  L.  R.  A.  228,  and  n.,  incident- 
ally; Arnold  Y.  Sinclair,  12  Mont  278,  29  Pac  1184,  arguenda 

IS  Wan.  487-^)6,  20  U  668,  CHBW  ▼.  BRUMAGBN. 

PartlM.— Wboe  a  bond  and  mortgage  are  assigned  as  ooIlatmU 
•ecurlty,  assignee  becomes  holder  of  legal  right  under  an  express 
trust,  and  assignor  la  not  a  necessary  party  to  a  suit  on  the  bond, 
9.606. 

Cited  and  principle  iu;»plied  in  Rejall  r.  Greenhood,  92  Fed.  947, 
holding  beneficiaries  not  necessary  parties  to  suit  to  set  aside  a 
deed  creating  a  trust,  collecting  authorities;  Watkins  v.  Bryant,  91 
CaL  604,  27  Fae.  777,  to  same  effect,  collecting  authorities.  See 
note  to  64  Am.  Dee.  688;  on  assignment  of  insurance. 
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Mortgage.— On  suit  by  assignee  of  Ixmd  and  mortgage,  decree 
merges  entire  bond  and  mortgage  in  Judgment,  and  assignor  bee 
no  further  right  under  the  bond  against  the  obligor,  p.  60S, 

18  WalL  «»-617,  20  L.  702,  FRENCH  T.  EDWARDS. 

Statutee.—  Statutory  requisitions  intended  for  guidance  of  officers 
Ih  cmiduct  of  their  business  are  directory,  unless  accompanied  by 
words  importing  that  the  acts  shall  not  be  done  in  any  other  man- 
ner or  time;  but  when  intended  for  protection  of  the  citioen,  and 
disregard  of  them  would  injure  his  property,  they  are  mandatory. 
The  power  of  the  offlcor  is  then  limited  by  the  manner  and  ccm- 
ditions  prescribed  for  its  exercise,  p.  511. 

The  following  citing  cases  affirm  and  rely  upon  this  holding: 
Jaffray  r.  McGebee,  107  U.  &  804,  27  L.  496,  2  a  Ct  870,  the  mode 
of  sale  by  assignees  in  bankruptcy,  prescribed  by  statute  of  Arkan- 
sas, is  mandatory;  Lyon  v.  Alley,  180  U.  S.  184,  32  L.  902,  9  S.  Ct. 
488,  holding  the  proYlsions  of  the  laws  of  the  District  of  Columbia 
governing  assessments  for  cost  of  making  improTements  on  streets 
mandatory;  Erhardt  y.  Schroeder,  155  U.  8.  120,  89  U  06,  15  &  Ot 
46,  directions  to  customs  officers  in  classifying  imports  held  di- 
rectory;  Schroeder  t.  Young,  161  U.  a  841,  40  L.  725,  16  S.  Ct  515, 
holding  that  a  sale  under  an  alias  execution  for  full  amount  of 
judgment,  which  had  been  partially  satisfied  by  a  prior  sale,  would 
avoid  sale  as  to  purchaser  with  notice;  Le  Roy  v.  Reeves,  5  Sawy. 
104,  F.  0.  8,272,  holding  a  tax  sale  of  three  lots  in  solido,  void;  Mora 
V.  Munes,  7  Sawy.  460,  10  Fed.  637,  holding  a  sale  for  taxes  in  dis- 
regard of  statutory  provision  requiring  sale  of  the  smallest  quantity 
that  anyone  would  take  to  pay  Judgment,  void;  Powder  River  Cattle 
Co.  T.  Board,  45  Fed.  326,  holding  the  provision  of  M<Nitana  stat- 
ute, that  before  assessing  the  assessor  should  demand  a  list  of 
property  from  the  taxpayer,  was  mandatory;  Western  Ranches  v. 
Custer  County,  88  Fed.  580,  to  same  effect;  State  Auditor  v.  Jack- 
son County,  65  Ala.  150,  holding  requirement  of  revenue  law  of 
1868  that  auditor  shall  not  apportion  values  of  railroad  among 
the  several  counties  traversed  before  equalization,  mandatory;  Rec- 
tor V.  Board,  50  Ark.  126,  6  S.  W.  521,  the  assent  of  a  majority  of 
adjoining  owners  to  a  local  improvement  is  Jurisdictional  and  man- 
datory under  act  of  1881;  Carpenter  v.  Gann,  51  Cal.  194,  the  di- 
rection In  act  of  1861  that  sheriff  in  selling  property  for  taxes  shall 
sell  only  the  smallest  quantity  that  a  purchaser  will  take  Is  man- 
datory; Frlnk  v.  Roe,  70  Cal.  820,  11  Pac.  830,  to  same  effect,  and 
a  tax  deed  reciting  sale  in  one  parcel  is  void;  Reynolds  v.  Lin- 
coln, 71  OaL  185,  12  Pac  450,  to  same  effect,  where  the  return 
showed  the  statute  had  not  been  followed,  the  recitals  in  deed 
to  the  contrary  cannot  be  regarded;  McGrath  v.  Wallace,  116  CaL 
552,  48  Pac.  720,  holding  that  a  retom  to  a  sh^fff's  sale  wbick 
failed  to  show  that  the  amount  bid  waa  the  sum  of  the  Judgment 
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and  eimtM,  and  that  the  sale  of  whole  parcel  was  necessau,  re- 
ported a  Yold  sale;  Blrerslde  Go.  t.  Howell,  IIS  m.  2ei,  holdUig 
statutory  requirements  that  the  annual  impropriations  be  made 
within  the  first  quarter  of  fiscal  year  and  amount  ascertained,  and 
then  levy  and  assessment,  mandatory;  Weyer  v.  Second  Nat  Bank, 
67  Ind.  207,  holding  section  60  of  act  for  settlement  of  decedents* 
estates,  requiring  authority  of  court  for  a  sale  by  executor,  man- 
datory; Baston  t.  Savory,  44  Iowa,  656^  holding  that  a  levy  of 
taxes  made  in  June  instead  of  S^iitember,  as  required  by  law,  was 
only  directory,  the  taxpayer  being  in  no  way  prejudiced;  Burling- 
ton Qas  Light  Go.  t.  Burlington,  101  Iowa,  462,  70  N.  W.  629,  pro- 
visions la  code,  section  82S,  as  to  time  of  dellTery  of  assessment- 
book  to  clerk  of  township  for  equalisation,  held  directly  when 
taxpayer  had  the  opportunity  of  presenting  his  objections  and  being 
heard;  Hubbell  t.  Polk  Co.,  106  Iowa,  620,  76  N.  W.  655,  holding 
that  a  tax  levy  made  December  instead  of  September,  by  which 
uo  prejudice  was  caused  to  taxpayer,  was  valid,  the  statute  being 
directory;  State  v.  Beard,  84  La.  Ann.  278,  holding  tliat  the  require- 
ments of  act  of  1878,  as  to  oflldal  oaths  and  bonds,  were  manda- 
tory; Cox  T.  BiyaB,  81  lid.  291,  81  AIL  864,  holdfog  the  provtslons 
of  act  of  1800  aa  to  time  for  appeals  from  the  registration  of  voters 
were  mandatory,  the  appeal  must  be  after  the  final  day  of  October 
sitting  and  within  one  week  thereafter;  West  Hampton  v.  Searle. 
127  Mass.  607,  holding  the  requirements  of  statute  of  1801.  as  to 
form  and  contents  of  assessment-rolls,  were  merely  directory; 
Bailey  v.  Haywood,  70  Mich.  191,  38  N.  W.  210,  holding  that  di- 
rections of  sections  861  and  862  of  the  redemption  from  taxes  law 
were  mandatory,  and  a  sale  for  taxes  prematurely  returned  as  de- 
linquent was  void;  Thomas  v.  Ohapln,  116  Mo.  899,  22  S.  W.  786, 
holding  direction  in  revenue  law  of  1889  as  to  the  tax-book  was 
directory  only  and  Involved  no  obligation  that  it  should  be  in  a 
single  volume  witii  one  certificate  instead  of  two  volumes  with 
two  certificates;  Bose  v.  TrestraH,  62  Mo.  App.  358,  holding  that  a 
proviso  in  ordinance  ordering  street  work  requiring  completion 
within  a  certain  time  was  mandatory;  Guinotte  v.  Bgelholf,  64  Mo. 
App.  866,  holding  that  an  advertisement  for  new  bids,  required  by 
an  ordinance,  was  a  condition  precedent  to  the  letting  of  a  con- 
tract; Loeb  V.  Milner,  21  Neb.  401,  32  N.  W.  209,  holding  that  if 
a  mortgagee  in  possession  sell  before  complying  with  all  the  re* 
quirements  of  the  statute  he  will  be  liable  for  any  damage  the 
mortgagor  may  sustain  thereby;  Davis  v.  Sawyer,  66  N.  H.  36,  20 
AtL  101,  holding  statutory  requirement  that  tax  collector  shall 
send  tax  bills  to  non-resident  owners  or  their  known  agents,  man- 
datory; Bank  v.  Gilmer,  116  N.  C.  708,  22  S.  B.  6,  holding  provisions 
of  chapter  463,  acts  of  1898,  as  to  form  of  assignment  and  proceed- 
ings in  insolvency,  imperative;  Sharpe  v.  Engle,  2  Okl.  628,  39 
Pac  886  (and  see  dissenting  opinion  in  3  Okl.  16,  41  Pac.  347). 
holding  section  6627,  statutes  of  Oklahoma,  mandatory  as  to  duty 


13  WalL  (»17-626  Notes  on  U.  S.  Reports.  748 

were,  under  the  Lonlslaiia  code,  ^itltled  to  compensetUm  Cor  r^ 
constmcttng  the  road,  thoni^  sale  was  snbseqnentlj  set  aside  foi 
fraud. 

Dtotlngnished  in  Loos  r.  Wilkinson,  118  N.  Y.  491.  la  Am.  St. 
Bep.  496,  21  N.  B.  898,  4  L.  B.  A.  366^  and  n.,  grantee  of  deed.  In 
fkand  of  creditors.  Is  entitled  to  be  allowed  for  taxes,  etc*  while 
in  possession,  but  not  for  Insurance. 

Vendor  and  porehaser. —  The  rule  of  the  civil  law  that  a  pos- 
sessor, even  In  bad  faith,  may  have  the  value  of  his  improve- 
ments, does  not  obtain  in  common  law  or  English  equity,  which 
requires  that  he  who  seelcs  equity  must  come  Into  court  with  clean 
hands,  pp.  528,  524. 

Olted  and  principle  applied  In  German  Bank  t.  United  States, 
148  U.  8.  581,  87  L.  569,  13  S.  Ot  705,  holding  that  the  government 
could  not  be  held  liable  for  the  amount  of  cancelled  bonds  at  suit 
ef  plaintiffs,  who  were  liable  to  real  owners  for  the  wrongful  acts 
leading  to  the  cancellation;  In  re  Mead,  16  Fed.  Cas.  1277,  holding 
a  purchaser  of  property  fraudulently  conveyed  by  a  bankrupt  not 
entitled  to  reimbursement  for  improvements;  Millington  v.  Hill. 
47  Ark.  811,  1  8.  W.  660,  holding  that  a  purchaser  buying  in  fraud 
of  the  rights  of  other  creditors  may  be  dispossessed  of  his  pur- 
diase  by  the  creditors;  Hawley  v.  Tesch,  88  Wis.  241,  50  N.  W. 
677,  holding  a  fraudulent  purchaser  not  entitled  to  credit  for  im- 
provements voluntarily  made  on  trust  property. 

Mortgagea. —  A  foreclosure  sale  and  purchase  made  by  second 
mortgagees,  in  fraud  of  rights  of  prior  creditors,  is  not  void  abso- 
lutely, but  only  voidable  as  to  those  creditors,  and  satisfaction  of 
the  creditors'  dalms  will  render  the  purchaser's  title  good  as  against 
all  the  world.  If  the  purchasers  pay  off  a  prior  mortgage  on  the 
property,  they  are  not  entitled  to  be  subrogated  to  rights  of  the 
mortgagee  on  being  dispossessed  by  the  prior  creditors,  p.  524. 

Glted  and  affirmed  in  Barnes  v.  Chicago,  etc^  B.  Co.,  8  Hiss.  521, 
F.  C  1,016,  further  litigation  in  same  matter;  Johnson  v.  Moore,  33 
Kan.  99,  5  Pac  411,  holding  a  mortgagee,  who  fraudulently  alters 
the  mortgage  deed,  is  not  entitied  to  be  subrogated  to  rights  of  a 
prior  mortgagee,  whose  mortgage  he  has  paid  off;  In  re  Mead,  16 
Fed.  Cas.  1277,  holding  a  purchaser  of  property  fraudulently  con- 
veyed by  a  bankrupt,  not  entitied  to  reimbursement  for  money  paid 
In  reduction  of  incumbrances;  Heintze  v.  Bentiey,  84  N.  J.  £q.  566, 
holding  that  a  deed,  fraudulent  in  fact,  as  against  creditors,  is  as 
to  them  absolutely  void;  Hoffman  v.  Fleming,  43  W.  Ya.  764,  28 
S.  B.  791,  holding  that  a  ft*audulent  grantor  could  not  compel  a 
creditor  to  look  first  to  other  property  before  attacking  the  fraudu- 
lent conveyance. 

Bquity. —  Biistake  as  to  legal  effect  of  transactions  of  which  per- 
sons are  chargeable  with  notice.  Is  a  mistake  ef  law,  and  does  not 
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entitle  parties  paying  money  under  snch  mistake  to  recover  it,  p. 
624. 

Olted  and  applied  in  Pulllam  t.  PuUlam,  10  Fed.  73,  holding  that, 
ordinarily,  money  paid  and»  a  mistake  of  law  cannot  be  recovered, 
while  if  paid  under  a  mistake  of  fact,  without  negligence,  it  may; 
Allen  ▼.  Galloway,  30  Fed.  467,  in  equity  courts  of  United  States 
there  can  be  no  relief  from  a  mistake  of  law,  refusing  rellet  to 
rectify  a  mistake  concerning  an  account  on  which  a  compromise 
settlement  bad  been  made. 

Miscellaneous.— Barnes  ▼.  Chicago,  etc.,  R.  Co.«  122  U.  8.  15,  30 
li.  1132,  7  8.  Ct  1051,  incidentally;  also  Barnes  t.  Ghicago,  etc.,  B. 
Co.,  8  Biss.  518,  F.  a  1,016. 

18  WalL  626-531,  20  L.  631,  COMMONWBALTH  T.  BOUTWELL. 

United  States.— When  Congress  has  prescribed  a  time  within 
which  claims  of  a  State  for  expenses  incurred  in  suppressing  Re- 
bellion shall  be  presented,  secretary  of  treasury  cannot  be  com- 
pelled by  mandamus  to  pay  a  claim  presented  after  that  time,  pp. 
529-581. 

Cited  and  relied  on  in  United  States  r.  Lament,  155  U.  S.  308, 
39  L.  163,  15  8.  Ct  99,  denying  mandamus  to  compel  secretary  of 
war  to  sign  a  contract  for  work.  In  lieu  of  one  with  same  contractor, 
for  same  work,  previously  signed;  Board  of  Commrs  v.  King,  67 
Fed.  209,  32  U.  S.  App.  1,  refusing  mandamus  to  compel  levy  of  a 
special  tax  to  pay  a  Judgment  against  a  county,  in  the  absence  of 
nny  statute  requiring  such  levy;  Lord  v.  Bates,  48  S.  C.  109,  26  S. 
E.  218,  refusing  mandamus  to  compel  State  treasurer  to  refund  a 
lost  bond  not  actually  surrendered;  Kuechler  v.  Wright,  40  Tex. 
632,  holding  that  State  District  Court  had  power  to  issue  man- 
damus to  compel  commissioner  of  general  land  office  to  perform  a 
mer6  ministerial  duty. 

13  WaU.  531-568,  20  L.  491,  STOCKWBLL  v.  UNITED  STATES. 

Customa  duties. —  Forfeitures  or  penalties  incurred  under  act  of 
Congress,  for  illegal  Importations,  are  debts  due  to  United  States, 
which  may  be  recovered  in  civil  action  for  debt,  p.  542. 

Cited  and  relied  upon  In  In  re  Rosey,  6  Ben.  511,  F.  C.  12,066, 
holding  that  penalties  under  13  Stat.  296,  297,  302,  as  amended,  were 
provable  as  debts  in  bankruptcy;  United  States  v.  Tilton,  7  Ben. 
310,  F.  C  16,525,  holding  that  a  pardon  of  one  convicted  for  an 
offense  against  the  revenue  laws,  was  a  bar  to  civil  suit  for  penal- 
ties;  In  Matter  of  Yetterlein,  13  Blatchf.  45,  F.  C.  16,929,  holding 
a  judgment  in  favor  of  the  United  States  for  value  of  goods  for- 
feited under  customs  revenue  laws,  was  provable  as  a  debt  In 
bankruptcy;  United  States  v.  Younger,  92  Fed.  673,  holding  that  a 
violation  of  statute  exempting  sailor's  clothes  from  attachment,  is 
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not  the  rabject  of  a  criminal  prosecution;  Wasliington  r.  McCtoorge, 
146  Pa.  St  252,  holding  that  a  municipal  license  can  be  recorered 
in  an  action  of  debt  before  Justice  of  the  peace,  if  no  other  remedy 
is  provided;  Davidson  v.  Mo.  Pac.  R.  Go.,  8  Tex.  App.  Oiv.  217, 
holding  that  an  action  for  debt  to  recover  a  penalty  for  overcharge 
on  freight,  may  be  brought  by  the  party  aggrieved. 

Debt  lies  whenever  there  is  due  plaintiff  a  sum  certain,  or  which 
can  be  readily  rendered  certain  without  resort  to  future  valuation. 
It  is  immaterial  in  what  manner  obligation  was  incurred  or  by 
what  evidenced,  p.  542. 

Oited  and  principle  applied  in  Carrol  v.  Green,  d2  U.  S.  513,  23 
L.  739,  holding  that  the  liability  of  stockholders  to  contribution  for 
debts  of  the  corporation  was  enforceable  in  an  action  on  the  case, 
not  of  debt;  United  States  v.  The  O.  B.  Church,  1  Woods,  277,  F.  C. 
14,762,  holding  an  action  of  debt  was  the  proper  way  to  recover 
penalty  for  violation  of  sections  1  and  4  of  16  Stat  440,  for  carry- 
ing petroleum  on  passenger  steamers;  M*Vickar  v.  Jones,  70  Fed. 
757,  holding  that  in  Kansas,  an  action  of  debt  would  lie  to  enforce 
the  individual  liability  of  a  stockholder  for  corporate  debts;  Omaha 
Nat  Bank  v.  Mutual  B.  L.  Ins.  Co.,  81  Fed.  939,  holding  that  a 
certificate  of  loan  on  a  life  policy  created  an  indebtedness  on  which, 
after  demand,  an  action  for  debt  would  lie;  Bagley  v.  Shoppach, 
43  Ark.  877,  sustaining  action  against  collector  of  taxes  for  ex- 
cessive fees  and  penalty,  as  founded  on  fraud;  Baltimore,  etc.,  TeL 
Co.  V.  Lovejoy,  48  Ark.  303,  3  S.  W.  184,  holding  Justices  of  the 
peace  have  no  Jurisdiction  to  enforce  the  collection  of  a  statutory 
iienalty,  the  debt,  though  in  form  ex  contractu,  is  in  reality  founded 
on  a  tort 

Customa  duties. —  Importation  of  dutiable  goods  without  pay- 
ment of  duties,  creates  property  rights  in  the  government  and  re- 
.^eipt  concealment  and  disposal  of  such  goods  is  a  wrong  to  property 
rights  and  a  fit  subject  for  Indemnity,  p.  546. 

Cited  in  United  States  t.  Jordan,  2  Low.  541,  F.  0.  15,498,  holding 
that  in  order  to  ^ve  a  right  under  the  statute,  the  neglect  to  pay  the 
duties  must  have  arisen  after  the  goods  were  brought  within  the 
limits  of  the  port  of  destination. 

Partnership.—  Knowledge  of  one  partner  that  goods  are  Illegally 
imported  is  presumptively  knowledge  of  all  partners,  p.  547. 

Cited  and  applied  in  Strang  v.  Bradner,  114  U.  S.  561,  29  L.  250, 
5  8.  Ct  1041,  holding  partners  responsible  for  false  and  fraudu- 
lent representations  made  by  one  of  the  firm  in  the  course  of  part- 
nership business;  Taylor  v.  Oilman,  23  Blatchf.  329.  24  Fed.  635, 
holding  the  right  to  recover  a  penalty  or  forfeiture  may  be  founded 
on  the  darings  of  agents;  United  States  v.  Amann,  24  Fed.  Cas.  780. 
holding  that  where  the  law  Imposes  a  duty  on  a  principal  who  em- 
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ploys  an  agent  to  Ho  It,  he  is  bonnd  to  see  that  the  duty  is  prop- 
erty performed;  Rippetoe  v.  Dwyer,  66  Tex.  708,  holding  that  all 
members  of  a  firm  are  held  to  have  notice  of  any  transaction  with 
one  member  relating  to  the  business  and  within  the  scope  of  the 
partnership.  See  notes  to  67  Am.  St  Rep.  46,  on  fraud  of  one 
partner  binding  the  partnership,  and  67  Am.  St.  Rep.  50,  on  partners 
criminally  liable  for  torts  of  one  partner. 

Distinguished  in  Schreiber  v.  Sharpless,  6  Fed.  179,  holding  that 
a  principal  could  not  be  held  responsible  for  violation  of  a  penal 
statute  by  his  agent,  done  without  his  knowledge;  M*Donald  t. 
Hearst  95*  Fed.  669,  660,  holding  that  a  principal  is  not  liable  for 
violation  of  copyright,  and  revised  statutes,  section  4965,  by  his 
agents  and  servants  In  his  absence,  without  his  direction,  consent 
and  knowledge. 

Customs  duties. —  Act  of  1823  respecting  smuggling  was  remedial 
In  its  nature  as  providing  indemnity  for  loss,  p.  647. 

Reconsidered  and  modified  in  United  States  v.  Glaflin,  97  U.  S. 
652,  24  li.  1086,  affirming  S.  C,  14  Blatchf.  59,  60,  F.  G.  14,799, 
holding  that  the  act  of  1866  required  that  construction  of  act  of 
1828  be  considered  both  remedial  and  punitive;  United  States  v. 
Tllton,  7  Ben.  810,   F.  0.  16,625,  holding  that  a  pardon  of  one 
convicted  for  smuggling  was  a  bar  to  a  civil  action  for  the  penal- 
ties.   Oited  also  in  United  States  v.  Reid,  21  Blatchf.  430.  17  Fed. 
498,  holding  that  an  execution  against  the  body  of  defendant  could 
not  be  issued  on  a  Judgment  for  value  of  goods  forfeited  under 
revenue  laws;  United  States  v.  De  Goer,  38  Fed.  83.  holding  that 
section  66  of  act  of  1799  was  mainly  punitive  and  that  an  ac- 
tion for  forfeiture  under  it  abated  by  death  of  defendant;  United 
States  V.  Riley,  88  Fed.  481,  holding  in  actions  to  enforce  a  for- 
feiture of  the  value  of  alleged  fraudulent  importations  of  mer- 
chandise at  port  of  New  York,  the  summons  must  be  indorsed  so* 
as  to  indicate  the  statute  on  which  the  claim  was  based;  Herriman 
V.  The  B.  O.  R  ft  N.  a.  Go.,  57  Iowa,  191,  10  N.  W.  340,  holding 
an  acticA  to  recover  statutory  penalty  for  excessive  freight  charges 
was  subject  to  bar  of  statute  of  limitations. 

Oostoms  duties.—  Section  2  of  act  of  1823,  respecting  illegal  im- 
portations, applies  both  to  Illegal  Importers  and  accessories  after 
the  fact  and  waa  not  repealed  by  act  of  1866;  an  offending  party 
may  be  both  dvllly  and  criminally  responsible  for  the  same  act 
p.  552. 

Gited  and  affirmed  in  United  States  v.  Glaffin,  97  U.  S.  649,  650,  24 
li.  1084.  affirming  S.  G.,  14  Blatchf.  56,  67,  F.  G.  14,799,  as  correct 
ruling  where  the  liabilities  were  incurred  under  the  act  of  1823,  be- 
fore the  passage  of  act  of  1866,  same  being  preserved  under  act  of 
February  18,  1867;  United  States  v.  TUton,  7  Ben.  811.  F.  G.  16,525. 
holding  that  a  pardon  of  one  convicted  for  illegal  smuggling  is  a 
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bar  to  K  ciTll  suit  for  the  peoaltles:  Von  Cotzhausen  r.  Nszri 
Bias.  &S,  15  Fb6.  69T,  In  conBtructlon  of  term  "  merctandlae, 
used  In  revised  statutea.  i  3082;  United  States  t.  A  Lot  of  Jew 
13  Blntcbf.  65.  P.  O.  1S.626,  holding  that  In  a  aolt  agalnat  goodi 
forfeiture,  the  holder  could  not  t>e  held  for  violation  of  re> 
statutes,  i  3082;  United  Statee  v.  Jordan,  2  Low.  538,  F.  C.  IE 
holdiDg  that  accordlne  to  the  conatructlon  of  the  act  of  IK 
principal  case  an  Importer  waa  liable  to  a  penalty  or  forfeltui 
treble  value,  one  aa  Importer  and  two  as  receiver;  United  S 
V.  Maxwell.  3  DHL  280.  F.  C.  15,750.  holding  a  defendant  ma; 
proaecnted  on  a  criminal  information  for  violation  of  the  int< 
revenue  laws;  United  States  v.  AnfTmordt,  19  Fed.  903.  holding 
the  amendment  of  reviaed  statutes,  section  2864,  in  1875,  did 
supersede  the  moiety  act  of  1874.  Cited  in  general  dlscusslo 
United  States  v.  Jordan,  2  Low.  542,  F.  O.  15,408,  on  effect  o 
viaed  statutes,  |  5596,  as  to  prior  repeal  of  act  of  1823.  and  dls 
ing  from  ruling  of  United  States  v.  Claflio,  Infra,  and  aee  Sd< 
V.  State,  —  Tex.  Cr.  — ,  62  S.  W.  549. 

Orerroled  in  United  States  v.  Claflta,  97  D.  S.  552,  24  L. 
affirming  S.  C,  14  Blatchf.  59,  60,  61,  62,  F.  C.  14,799,  holding 
the  act  of  1866  was  both  punitive  and  remedial,  and  in  elTec 
pealed  act  of  1828,  and  no  suit  was  maintainable  under  earlie 
for  any  acts  done  after  enactment  of  act  of  1866. 

Miscellaneous. —  Cited  Incidentally  In  In  re  Piatt,  7  Ben.  27S,  1 
11,212,  United  States  v.  Three  Tona  of  Coal.  6  Bias.  402,  I 
16,515,  United  Btatea  v.  Hughes.  12  Blatchf.  561.  F.  C.  15,417, 
United  Btatea  v,  Bnghes,  26  Fed.  Cas.  423,  not  in  point.  No 
28  AjD.  Dec.  487,  on  fraudulent  purchaser  of  gooda  tsJUng  do 

18  Wall  ses-eeo,  20  l.  707,  twenty  pbh  cent,  casks. 

United  Btata*- Under  taw  of  1867.  increaaing  certain  go 
ment  employeCa  pay  20  per  cent,  neither  a  commisaloa  n 
warrant  of  appointment  is  necessary  to  entitle  emplt^ee  to  1 
Ota  of  law;  H  Includes  all  persona  in  tbe  dvU  aerrlce  employ* 
the  head  of  department  or  bnreaa  of  any  dlTlslon  of  depart 
charged  with  that  duty.  p.  576. 

AfDrmed  In  Twenty  Per  Cent  Casea,  20  Wall.  184.  22  u  » 
adjBdlcatlng  claims  of  employees  under  the  reaolutton. 

United  Statea.— Offlca  of  warden  of  the  Jail  la  a  bure 
division  of  the  department  of  the  interior,  and  watchmen  or  a 
employed  by  htm  are  within  the  reaolntlon  of  1867  Increaaln 
Dioyees'  wagea  20  per  cent.,  p.  680.  ' 

Cited  and  affirmed  in  United  Btatea  t.  Allleon,  SI  U    8.  S( 
L.  878.   holding  employees   of   the  congreaslonal    printer    n< 
eluded  IB  the  reaolntlon.  as  the  printing  office  la  not  under 
of  a  bureau  of  the  department  of  the  iotertor;  United   St^ 
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ABhfleld^  91  U.  8.  819,  23  L.  397,  holding  that  a  watchman  in  pub- 
lic grounds  at  Washington,  under  charge  of  the  chief  engineer  of 
the  army,  was  employed  in  one  of  the  executive  departments,  and 
entitled  to  the  b^efit  of  the  resolution;  United  States  v.  Meigs, 
95  U.  S.  749,  24  L.  579,  holding  the  deputy  clerls,  crier  and  mes- 
s^igers  of  the  Supreme  Court  of  District  of  Oodumbia  not  within 
the  resolution;  United  States  v.  M'Donald,  72  Fed.  902,  44  U.  S. 
App.  461,  holding  that  an  assistant  in  oflace  of  district  attorney* 
whose  appointment  was  authorized  on  condition  that  the  district 
attorney  was  to  pay  the  salary,  was  not  an  employee  of  the  United 
States. 

13  Wall  581-601,  20  L.  638,  BLYBW  v.  UNITED  STATES. 

Oourts.—  Murder  of  a  negro  by  a  white  Is  not  within  jurisdiction 
of  OlTcnlt  Court  under  act  of  1866,  giving  Federal  jurisdiction  of 
cases  affecting  persons  denied  civil  rights  by  State  laws,  merely 
because  two  witnesses  were  negroes.  Incompetent  under  law  of 
Kentucky  to  testify  in  State  courts.  Witnesses  are  not  persons 
affected  within  the  act,  p.  593. 

Action. —  The  words  "  case  "  and  *•  cause  •*  are  constantly  used 
as  synonyms  in  statutes  and  judicial  decisions,  each  meaning  a 
proceeding  in  court,  a  suit  or  an  action,  p.  595. 

Cited  in  Brwin  v.  United  States,  87  Fed.  479,  2  L.  R.  A.  2^,  hold- 
ing that  a  proceeding  for  contempt  for  failure  to  obey  an  order  oC 
court  Is  a  distinct  and  Independent  suit  for  which  district  attorney 
was  entitled  to  docket  fee;  Taylor  v.  United  States,  45  Fed.  539, 
holding  fees  for  making  dockets  and  indexes,  taxing  cost,  etc.,  in 
cases  against  witnesses  for  contempt  are  properly  allowable;  State 
V.  Strauder,  11  W.  Va.  808,  816,  27  Am.  Rep.  613,  619,  holding  that 
a  colored  man  indicted  for  murder  Is  not  entitled  to  have  case  re- 
moved into  Federal  court  on  the  ground  of  prejudice,  and  State 
law  prohibiting  negroes  from  sitting  on  juries. 

IB  Wall.  602-4K)8,  20  L.  527.  MASON  v.  ROLLINS. 

Ck>urts. —  Appeals  In  equity  in  proceedings  against  collectors  and 
conunissloners  of  inland  revenue,  filed  after  act  of  July  18,  1866, 
dismissed  for  lack  of  averments  of  dtlsenship,  required  by  judiciary 
act,  p.  603. 

No  citations. 

18  Wall.  608-604,  28  L.  706,  INSURANCE  CO.  v.  BARTON. 

Appeal  and  enror.^  Granting  or  refusal  of  motion  for  new  trial 
Ib  Federal  court  is  wholly  In  discvetioii  of  jndgs,  and  cannot  be 
iVTlewed,  p.  604. 
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Followed  In  Railway  Ck>.  y.  Heck,  102  U.  S.  120,  26  L.  59,  South- 
western Virginia  Imp.  Co.  t.  Frarl,  68  Fed.  173,  8  TJ.  S.  App.  444, 
and  Wambole  v.  Foote,  2  Dak.  28,  2  N.  W.  252,  all  to  same  effect 

Distinguished  In  Nolan  ▼.  Colorado  Cent  Cons.  M.  Co.,  63  Fed.  934, 
27  U.  8.  App.  427,  sustaining  writ  of  error  to  review  a  Judgment 
founded  on  an  award  of  arbitrators. 

13  WalL  604-608,  20  L.  647,  DOOLBJY  r.  SMITH. 

Tender.—  Allegation  that  plaintiff  owed  a  certain  sum  on  a  note 
upon  a  certain  day  and  tendered  that  amount  upon  said  day  in 
legal-tender  treasury  notes,  is  a  good  plea  of  tender,  pp.  605,  606. 

Tender.— Withdrawal  of  tender  paid  into  court  does  not  alter 
legal  effect  of  the  tender,  when  made  by  consent  of  court,  pro- 
viding for  continuance  of  the  legal  effect,  p.  606. 

Tender.— A  valid  tender  stops  running  of  interest,  p.  OOtt. 

-render  of  United  States  legal-tender  treasury  notes  in  payment 
of  a  mortgage  is  valid,  though  made  before  enactment  of  legal- 
tender  statutes,  p.  607. 

Cited  and  ruling  applied  in  Railroad  Co.  v.  Johnson,  15  WalL  195, 
21  L.  178,  holding  a  tender  In  notes  for  coupons  on  railroad  bonds 
valid;  United  States  v.  Reese,  92  U.  S.  253,  23  L.  577,  holding  that  the 
judgment  of  Congress,  that  legal-tender  notes  were  required  for  the 
needs  of  the  country,  was  conclusive  on  the  court;  Bissell  v.  Hey- 
ward,  96  U.  8.  687,  24  L.680,  holding  that  a  Judgment  for  amount  due 
on  a  contract,  payable  In  Confederate  currency,  was  in  1863  to  be 
ascertained  in  United  States  legal-tender  notes  as  the  standard 
of  value  and  not  in  gold  or  sterling  exchange;  Legal-Tender  Case, 
110  U.  S.  438,  28  L.  211,  4  S.  Ct  124,  affirming  value  as  legal  tender 
of  reissued  treasury  notes;  Bo  wen  v.  Clark,  46  Ind.  410,  sustaining 
a  tender  of  treasury  notes  in  satisfaction  of  a  Judgment;  Longworth 
V.  Biltcbell,  26  Ohio  St  844,  sustaining  a  tender  of  treasury  notes 
for  a  privilege  of  purchase  contained  in  a  lease.  See  note  to  87 
Am.  Dec  125. 

18  WalL  608-^16,  20  L.  709,  PAIGB  v.  BANKS. 

CopyriglLt*— In  contract  between  author  and  publishers,  pro- 
vision that  publisher  should  have  copyright  would  authorize  them 
to  apply  for  it,  and  if  author  should  take  it  out  In  his  own  name, 
it  would  Inure  to  their  benefit,  p.  616. 

Olted  and  applied  in  Yuengllng  v.  Scblle,  20  Blatchf.  462,  12  Fed. 
100»  holding  that  a  third  person  may  become  by  a  transfer,  verbal 
or  written,  of  tlie  right  entitled  to  obtain  a  copyright  as  owner  or 
proprietor. 

Copyright.^  Agreement  whereby  publisher!  took  copyright  of 
certain  reports  **to  them  and  tlieir  assigns  forever,**  at  a  timo 
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when  law  only  ^ye  copyright  for  twenty-eight  years*  held  to  hare 
given  them  also  right  to  additional  fourteen  yean  afterwards,  al> 
lowed  by  act  of  1831,  In  ylew  of  acquiescence  of  anther  In  tills 
construction  for  ten  years,  pp.  615-616. 

18  Wall.  616-628,  20  L.  601,  INSUBANGB  CO.  T.  BAILBY. 

Insurance. —  Marine  and  fire  policies  are  contracts  of  Indemnttf^ 
and  an  absolute  sale  of  the  property  bars  an  action  on  the  policy^ 
pp.  618,  619. 

Insurance.— L»lfe  Insurance  Is  not  necessarily  a  contract  of  In- 
demnity; It  is  sufficient  to  show  the  policy  Is  not  inyalld  as  a  wager 
policy  and  that  the  beneficiary  had  an  Insurable  Interest  In  the 
life  of  the  Insured,  p.  619. 

Cited  and  relied  on  In  Sides  t.  Knickerbocker  Ij.  L  Co.,  16  Fed. 
652,  holding  that  a  tenant  of  the  holder  of  a  life  Interest  Is  ^ititled 
to  recover  face  yalue  of  policy  on  landlord's  life.  Irrespective  of 
value  of  the  leasehold;  Exchange  Bank  v.  Loh,  104  Oa.  470,  81  S. 
B.  469,  44  Lw  R.  A.  882,  In  separate  concurring  judgment  holding 
that  a  contract  for  life  Insurance  Is  not  a  contract  of  indemnity; 
Guardian,  etc.,  Ins.  Co.  v.  Hogan,  80  IIL  45,  22  Am.  Rep.  184,  hold- 
ing that  mere  relationship  of  father  and  son  does  not  constitute 
an  Insurable  Interest  on  the  part  of  the  son,  unless  accompanied 
by  a  reasonable  expectation  of  pecuniary  advantage;  Nye  v.  Grand 
Lodge,  9  Ind.  App.  139,  86  N.  B.  482,  holding  the  weight  of  authority 
supports  the  proposition  that  the  element  of  Indemnity  Is  not  neces- 
sary to  a  contract  of  life  Insurance;  Bombach  v.  Insurance  Co.,  35 
La.  Ann.  234,  48  Am.  Bep.  241,  holding  a  man  has  no  insurable 
Interest  in  the  life  of  his  mother-in-law;  Olmsted  v.  Keyes,  85  N.  Y. 
598,  sustaining  policy  taken  out  by  husband  on  his  own  life,  payable 
to  a  trustee,  for  benefit  of  wife;  Appeal  of  Corson,  113  Pa.  St.  447, 
6  AtL  217,  and  note  to  66  Am.  Bep.  107,  holding  that  If  a  policy  is 
valid  at  Its  inception.  It  Is  unnecessary  to  prove  that  beneficiary  had 
an  Insurable  Interest  at  maturity;  Croswell  v.  Association,  51  S.  C 
112,  28  8.  B.  208,  holding  a  son  has  an  Insurable  Interest  In  life  of 
his  mother,  which  will  support  an  assignment  to  him  of  policy 
taken  by  mother  on  her  own  life  for  benefit  of  daughter;  Clemmitt 
V.  New  York  L.  L  Co.,  76  Ya.  800,  holding  that  wife  and  children 
had  Insurable  Interests  In  policy  taken  out  by  the  husband  and 
father  for  their  benefit  See  notes  to  67  Am.  Dec  95,  on  what 
constitutes  an  Insurable  Interest;  84  Am.  Dec  291,  on  Insurable 
Interest  In  life  of  another,  and  8  DllL  468,  and  n.,  F.  C.  8,854. 

Equity.— Bqultable  relief  cannot  be  had  when  remedy  at  law 
Is  plain,  adequate  and  complete,  nor  can  party  seeking  to  enforce 
a  legal  right  resort  to  equity  In  first  Instance  If  remedy  at  law  Is 
as  practical  and  efficient  to  the  ends  of  Justice,  p.  621. 
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Oitiiig  cases  which  affirm  and  apply  the  principle  are:  United 
States  T.  Hnckabee,  16  WalL  486,  21  L.  464,  holding  that  District 
Court  had  no  jorisdlction  of  an  information  for  seizure  under  the 
confiscation  act  when  the  parties  were  in  possession  under  a  grant 
from  the  United  States;  Clements  t.  Macheboeuf,  02  U.  8.  418,  28 
L.  504,  affirming  Jurisdiction  of  suit  to  set  aside  deeds  executed 
b^  an  agent  on  ground  of  fraud;  Ivinson  t.  Button,  98  U.  S.  83,  25 
L.  68,  sustaining  Jurisdiction  to  correct  an  account  on  dissolution 
of  partnership,  there  being  no  relief  at  law;  Tyler  y.  Savage,  143 
U.  S.  94,  95,  36  Lu  88,  12  S.  Ct  345,  sustaining  Jurisdiction  of  biU 
by  creditors  for  discovery  and  appointment  of  a  receiver  and  re- 
lief from  a  stock  subscription  induced  by  fraud;  Walla  Walla  v. 
Walla,  etc..  Water  Co.,  172  U.  S.  12, 19  8.  Ct  82,  affirming  Jurisdiction 
to  enjoin  a  city  from  erecting  water-works  by  which  an  Irreparable 
injury  was  threatened;  Sullivan  v.  Portland,  etc^  B.  Co.,  4  ClllC. 
226,  F.  C.  13,596,  iiolding  the  remedy  for  breach  of  an  agreement 
to  set  aside  portion  of  an  usurious  interest  was  at  law  not  in 
equity;  The  Magic  RutUe  Co.  v.  Elm  City  Co.,  14  Blatchf.  113. 
F.  C  8,950,  holding  a  court  of  equity  will  not  sustain  a  bill  merely 
for  damages  for  breach  of  contract;  Gowdy  v.  Green,  69  Fed.  866, 
dismissing  bill  by  a  colored  person  for  an  injunction  to  restrain 
State  officials  from  acting  under  the  registration  laws,  denying  his 
ris^t  to  vote;  iEItna  Life  Ins.  Co.  v.  Smith,  73  Fed.  318,  dismissing 
bill  to  cancel  policy,  on  ground  of  fraudulent  misrepresentatioiis, 
which  would  constitute  a  valid  defense  to  action  on  policy;  Grether 
Y  Wright,  75  Fed.  748,  43  U.  S.  App.  770,  holding  Federal  court  in 
equity  may  enjoin  an  assessment  and  collection  of  a  State  tax 
under  State  law  giving  that  remedy;  Pokegama,  etc.  Go.  v.  Kla- 
math River,  etc.,  Co.,  96  Fed.  55,  allowing  suit  for  injunction  wh^re 
remedy  at  law  involved  delay;  Youugblood  v.  Youngblood,  54  Ala. 
4S8,  dismissing  bill  to  recover  usurious  interest  and  charging  fraud, 
but  seeking  no  discovery  or  equitable  relief  and  where  the  rights 
of  the  parties  were  strictly  legal;  Jones  v.  Newhall,  115  Mass.  252, 
15  Am.  Rep.  105,  refusing  to  decree  specific  performance  of  con- 
tract when  the  only  matter  outstanding  is  the  payment  of  the 
purchase  money;  PhiiK»s  v.  Kelley,  12  Or.  216,  6  Pac  709,  affirming 
that  section  16  of  the  judicature  act  was  intended  as  a  vindication 
of  the  constitutional  right  of  trial  by  Jury. 

Distinguished  in  Dow  v.  Berry,  18  Fed.  125,  holding  that  section 
723,  revised  statutes.  Is  declaratory  only,  and  sustaining  bill  in 
equity  for  discovery  of  price  for  which  a  machine  held  In  trosl 
Lad  been  fraudul^itly  sold  and  recovery  of  the  proceeda. 

Xquitj.— Cases  In  which  equity  will  Interfere  In  the  oiforoe- 
ment  of  a  legal  right  examined,  p.  621. 

Cited  In  New  York  L.  L  Co.  y.  Beard.  80  Fed.  67,  affirming  Jurte- 
diction  of  equity  to  prevent  multiplicity  of  suits  at  law,  ooUectiag 
auihoritiea. 
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Equity.—  WbeneTer  court  of  law  l8  competent  to  take  cognisance 
of  a  right  and  has  power  to  proceed  to  a  judgment,  affording  a 
plain,  adequate  and  complete  r^ootedy  without  aid  of  equity,  plain- 
tiff must  in  general  proceed  at  law,  because  defendant  has,  a  right 
to  trial  by  Jury,  p.  621. 

Cited  and  relied  on  in  Buzard  t.  Houston,  119  U.  S.  851,  353,  30 
L.  453,  454,  7  S,  Ot  251,  253,  denying  Jurisdiction  in  equity  of  a 
bill  to  rescind  contract  on  ground  of  fraud  and  recover  money  paid 
under  it,  as  an  action  of  deceit  would  afford  a  full,  adequate  and 
complete  remedy;  Walker  t.  Brown,  58  Fed.  25,  dismissing  bill 
against  administrators  to  enforce  an  alleged  lien  on  bonds  of  de- 
ceased arising  under  contract;  In  re  Foley,  76  Fed.  895,  holding  that 
Federal  courts  had  no  Jurisdiction  of  administration  proceedings, 
but  could  decide  a  question  of  fact  presented  by  a  petition  of  an 
illegitimate  son  claiming  an  admowledgment  of  paternity;  Alger 
v.  Anderson,  92  Fed.  708,  holding  that  where  equitable  relief  is 
Bought  and  secondary  relief  of  a  legal  nature,  if  suit  in  equity 
fails,  the  Federal  courts  cannot  retain  Jurisdiction  in  equity  to 
administer  the  legal  relief;  Home  Life  Ck).  v.  Selig,  81  Md.  204,  31 
Atl.  503,  refusing  relief  in  equity  to  cancel  policies  alleged  to  hays 
been  obtained  through  fraud  and  to  restrain  actions  thereon. 

Distinguished  in  Wehrman  t.  Conklin,  155  U.  S.  828»  89  L.  174» 
15  S.  Ct  184,  enjoining  prosecution  of  an  action  of  ejectment  to 
recoyer  possession  of  lands  to  which  the  title  was  in  dispute. 

Equity.— Where  defendant  has  good  defense  at  law  to  purely 
legal  demand,  he  should  be  left  to  it,  unless  he  is  prepared  to  prove 
some  special  circumstance  to  show  that  he  may  suffer  irreparable 
injury  If  denied  a  preventiTe  remedy,  p.  623. 

Oited  and  principle  applied  in  Life  Ins.  Co.  t.  Bangs,  108  U.  S. 
783,  26  L.  610,  holding  suit  in  equity  will  not  lie  to  give  effect  to 
defenses  which  might  have  been  fully  set  up  in  an  action  at  law; 
Deweese  t.  Reinhard,  165  U.  S.  889,  41  L.  758»  17  &  Ot  841,  re- 
fusing to  enjoin  prosecution  of  an  action  of  ejectment  where  any 
defense  to  the  apparent  legal  title  was  created  by  matters  of  stat- 
ute and  record  and  was  available  in  action  at  law;  Glndrat  v.  Dane, 
4  Cliff.  263,  F.  C.  5,455,  holding  that  where  the  cause  of  action 
was  a  purely  legal  demand  and  the  defense  will  be  as  complete  at 
law  as  in  equity,  a  suit  in  equity  will  not  be  sustained;  San  Diego 
Flume  Co.  v.  Souther,  90  Fed.  167,  61  17.  S.  App.  140,  dismissing 
bill  for  cancellation  of  contract  for  default  of  proof  that  there 
was  no  adequate  remedy  at  law;  Grangers*  Life,  etc.,  Ins.  Co.  v. 
Hamper,  73  Ala.  347,  refusing  equitable  relief  in  delivery  up  of 
stock  notes  and  cancellation  of  stock  subscriptions,  where  there 
was  adequate  defense  at  law,  and  no  special  circumstances  shown; 
Payson  v.  Lamson,  134  Mass.  598,  dismissing  bin  to  restrain  prosecu- 
tion of  action  at  law,  where  the  defense  was  equally  available  at 
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law  er  in  eqolty;  Teft  y.  Stewart,  31  Mich.  872,  dlBmisslng  bllU 
charging  tnud  In  obtaining  deed  to  land,  and  praying  only  a  Jadg- 
meat  in  damages,  the  remedy  at  law  being  adequate. 

DlBtingnished  la  Hancock  t.  Dick.  114  Mich.  840,  snstainlng  bill 
to  declare  a  policy  obtained  by  fraud,  void,  and  to  haye  same 
cancelled,  and  enjoining  prosecution  of  action  at  law  on  the  policy 
already  commenced. 

Miscellaneous.— Connecticut  M.  L.  L  Ca  y.  Bear  Oo..  26  Fed. 
583,  not  in  point 

18  WalL  623>«32,  20  L.  474,  UNITED  STATBS  T.  RUSSBLU 

War. —  Exigencies  arising  in  time  of  war  or  impending  public 
danger  defined,  and  held  to  Justify  taking  of  prlrate  property  by 
goyemment  In  such  case  the  goyemment  is  not  a  trespasser,  but 
is  bound  to  make  full  compensation  to  owner,  pp.  827,  828. 

Cited  and  principle  applied  in  Cammeyer  y.  Newton,  94  IT.  S. 
234,  24  L.  75,  holding  use  of  a  patented  caisson  coffer-dam,  by 
authority  and  under  directions  of  the  United  States,  was  no  defense 
to  an  action  for  infringement;  United  States  y.  Pacific  B.  R^  120 
U.  8.  289,  80  li.  688,  7  8.  Ct  496,  holding  that  where  railroad  bridges 
had  been  destroyed  during  the  Clyil  War  and  rebuilt  by  the  goy- 
ernment  as  a  military  necessity,  it  was  not  entitled  to  offset  the 
cost  of  reconstruction  against  the  company's  claim  for  transport 
serylce;  Brady  y.  Atlantic  Works,  4  Oliff.  412,  F.  0.  1,794,  holding 
goyemment  contractors  not  entitled  to  make  a  patented  dredging- 
boat,  without  consent  of  patentee;  Sumner  y.  Philadelphia,  28  Fed. 
Cas.  396,  holding  the  city  liable  to  make  compensation  for  undue 
detention  of  a  yessel  In  quarantine  by  dt/  officers.  8es  notes  to 
87  Am.  Dec.  509,  and  4  Am.  St.  Rep.  403.  Cited  in  dissenting  opinion 
in  Dow  y.  Johnson,  100  U.  S.  171,  25  L.  637,  majority  holding  army 
officer  not  liable  to  clyil  action  in  local  courts  for  injuries  resulting 
from  acts  ordered  by  him  in  his  military  character  in  time  of  war. 

Oourts.—  When  employment  and  use  of  priyate  property  by  goy- 
emment is  such  as  to  raise  an  implied  promise  on  its  part  to  reim- 
burse owner  for  senrices  rendered  and  expenses  Incurred,  and 
ownership  of  the  property  is  not  disturbed,  it  is  not  appropriate 
by  goyemment  so  as  to  preyent  Jurisdiction  of  Court  of  Claims,  p. 
682. 

• 

Cited  and  principle  relied  on  in  Coleman  y.  United  flKatss,  152 
U.  8.  99,  88  I/.  869,  14  8.  Ct  474,  denying  that  In  suits  to  yacate 
patents  to  public  lands  brought  by  priyate  owners  in  the  name  of  the 
United  States,  there  was  any  implied  contract  by  tbs  United  States 
to  compensate  the  attorneys  as  assistant  district  attorneys;  United 
States  y.  Berdan  Fire-Arms  Co.,  156  U.  8.  669,  89  L.  586^  15  8.  Ct. 
425,  holding  that  the  use  of  an  inyention  in  the  goyemment  musket, 
with  the  permission  of  the  Iny enter  and  his  assignee,  raised  an  im- 
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piled  contmet  to  pay  compensation,  of  which  the  court  could  take 
cognizance. 

Dlstingnlshed  In  United  States  y.  Klmbal,  18  WalL  6i6^  20  li.  60S» 
holding  that  a  claim  for  damage  to  a  prlyate  steamboat  after  Its 
Impressment  by  government  on  termination  of  Its  chartered  voy- 
age, dnrlng  the  Civil  War,  was  not  within  Inrisdlctlon  of  Court  of 
CAaims,  but  must  be  settled  by  the  executive  or  legislative  branches 
of  the  government;  SchilUnger  v.  United  States,  155  U.  S.  170,  39 
L.  111«  16  8.  Ct  87,  denying  Jurisdiction  of  Court  of  Claims  in 
daim  against  government  for  tort  in  Infringing  a  patent;  United 
States  V.  Winchester,  etc.,  R.  Co.,  163  U.  S.  254,  266,  41  L.  160,  151, 
16  8.  Ct  996,  997,  holding  the  court  had  no  jurisdiction  of  claim 
for  rails  removed  by  the  government  from  railroad  seized  and 
appropriated  by  it  during  the  Civil  War. 

Miscellaneous.— Miscited  in  Hockaday  t.  Oommissioneni,  1  Colo. 
Appi  877,  29  Pac.  292. 

18  WaU.  688-635,  20  L.  711,  PUGH  v.  UNITED  STATBS. 

Court  of  Claims  hfui  no  Jurisdiction  of  a  daim  for  destruction  of 
property  by  military  forces  of  government  during  Civil  War,  nor 
for  rents  collected  by  government  from  abandoned  lands,  p.  685. 

Followed  in  United  States  t.  Winchester,  etc.,  R.  Co.,  168  U.  S.  255, 
266^  41  L.  150,  151,  16  S.  Ct  997,  denying  Jurisdiction  of  Court  of 
Claims  for  rails  removed  by  government  from  a  railroad,  seized  and 
appropriated  during  the  Civil  Wan 

18  Waa  686-646,  20  L.  603,  UNITBD  STATBS  T.  KIMBAC. 

Court  of  Cbaims  has  no  Jurisdiction  of  a  claim  for  injuries  to  a 
vessel,  occasioned  by  tortious  act  of  a  government  officer  in  com- 
pelling its  master  to  put  to  sea  after  termination  of  its  government 
charter,  pp.  645,  646. 

Cited  and  affirmed  in  Morgan  v.  United  States,  14  WalL  584,  20 
L.  789,  holding  that  the  stranding  of  a  ship,  chartered  to  govern- 
ment, in  crossing  the  bar,  was  a  sea  risk,  for  which  government  was 
not  liable,  although  master  was  compelled  to  put  to  sea  by  military 
order,  and  the  Court  of  Claims  had  no  Jurisdiction;  Reybold  v. 
United  States,  15  Wall.  207,  21  L.  58,  to  same  effect,  where  the  act 
of  master  in  putting  to  sea  was  voluntary. 

18  WalL  646-654,  20  L.  686,  WHITE  T.  HART. 

States— ConstLtutional  law.— Constitutions  adopted  by  various 
Confederate  States  at  dose  of  Civil  War,  were  submitted  to  Con- 
gress as  voluntary  laws,  and  State  is  estopped  to  assail  thehr  bind- 
ing character  on  ground  of  coerdon  by  Congress.  The  action  of 
Congress  cannot  be  inquired  into,  the  Judicial  is  bound  to  follow 
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the  action  of  the  political  department  of  the  i^yemment,  and  Is 
concluded  by  it.  Congress  has  no  power  to  supersede  the  national 
Constitution,  p.  649. 

Cited  and  principle  applied  in  In  re  Smith,  8  N.  B.  B.  406^  22  Fed. 
Cas.  401,  holding  the  Federal  Constitution  does  not  preclude  Con- 
gress from  passing  laws  impairing  the  obligation  of  contracts,  and 
sustaining  the  ameildment  of  1873  to  the  bankruptcy  act;  Smith  t. 
Good,  34  Fed.  208,  holding  that  the  determination  by  the  State 
officers  on  the  question  of  the  due  adoption  of  an  amendment  to 
Rhode  Island  Constitution  was  binding  on  the  Federal  courts;  St^te 
V.  Bank  of  Tennessee,  5  Baxt  91,  in  separate  opinion,  holding  that 
the  Joint  resolution  of  Congress,  restoring  Tennessee  to  her  rights 
in  the  Union,  did  not  make  the  action  of  the  State  that  of  the  gen- 
eral government;  The  Homestead  Cases,  22  Gratt  286, 12  Am.  Bep. 
513,  holding  that  the  homestead  exemption  law  of  Virginia  of  1870, 
could  not  be  sustained  on  the  plea  that  it  had  been  sanctioned  by 
Congress  in  approving  the  new  Constitution;  dissenting  opinion  in 
Koehler  t.  Hill,  00  Iowa,  669,  15  N.  W.  636,  majority  holding  State 
courts  had  power  to  review  action  of  legislature  in  matter  of  an 
amendment  to  State  Constitution. 

Distinguished  in  Koehler  v.  Hill,  00  Iowa,  612,  15  N.  W.  618, 
affirming  the  power  of  the  judicial  department  of  a  State  to  review 
the  action  of  the  legislature  in  the  matter  of  an«  amendment  to  the 
State  Constitution. 

States.—  At  no  time  were  the  rebellious  States  out  of  the  Union; 
their  rights  under  the  Constitution  were  suspended,  not  destroyed; 
their  constitutional  duties  and  obligations  remained  the  same,  p. 
S51. 

Affirmed  in  Keith  t.  Clark,  97  U.  S.  462,  24  L.  1074,  showing  that 
acts  passed  by  legislature  of  Tennessee,  while  in  rebellion,  were 
binding  on  State,  except  when  in  aid  of  Rebellion  or  conflicting  with 
Constitution  and  laws  of  the  United  States;  State  t.  Bank  of  Ten- 
nessee, 5  Baxt  24,  40,  43,  holding  that  the  constitutional  prohibition 
against  impairing  contracts  continued  during  the  Rebellion,  notes 
of  the  bank  are  entitled  to  priority  of  payment,  whether  issued 
before  or  after  the  Rebellion  commenced,  and  State  legislation, 
repudiating  liability  on  notes  issued  after  the  secession,  is  void. 
See  also  S.  C,  in  separate  opinion,  p.  74;  The  Homestead  Cases,  22 
Gratt  283,  12  Am.  Rep.  511,  holding  that  the  Virginia  ConstitutloB, 
article  XI,  section  1,  and  the  homestead  exemption  act  of  1870,  were 
invalid  as  to  prior  debts. 

States. —  A  State  after  Rebellion  had  no  more  power  to  do  any  act 
prohibited  by  Federal  Constitution  than  before  Rebellion  or  after 
restoration  tt  normal  position  In  the  Union;  It  can  no  more  impair 
the  obligation  of  a  contract  1^  adopting  a  constitution  than  by  pasi 
ing  a  law,  p.  652. 


"61  Notes  on  U.  S.  Reports.  18  WaU.  64^-664 

Cited  and  principle  applied  in  Taylor  7.  Thomas,  22  Wall.  490. 
22  L.  793,  holding  that  "cotton  notes,"  authorized  by  legislature 
of  Mississippi,  1861,  were  Told  and  not  recelrable  tor  tmzmi  aftar 
reorganization;  Oliver  t.  Memphis,  etc.,  R.  Co.,  30  Ark.  181  deoyiug 
power  of  legislature  to  repeal  charter  proTisions,  exempting  the 
railroad's  property  from  taxation;  Grand  Lodge  of  Masons  v.  New- 
Orleans,  44  La.  Ann.  666»  11  So.  151,  holding  that  the  statute  of 
1855,  exempting  the  Masonic  Orand  Lodge  hall  from  taxation.  Is 
not  a  provision  of  the  charter,  and  is  repealed  by  the  Constitution 
of  1879;  State  v.  Hickman,  9  Mont  379,  23  Pac.  743,  8  L.  R.  A.  405. 
holding  that  the  constitutional  provision,  fixing  the  salary  of  the 
secretary  of  State,  had  the  effect  of  a  law,  and  no  further  legisla- 
tion was  required  to  authorize  the  State  treasurer  to  pay  the 
salary;  The  Homestead  Cases,  22  Oratt  282,  12  Am.  Rep.  510,  ad- 
judging the  Constitution  of  Virginia,  article  XI,  section  1,  and  the 
homestead  exemption  act  of  1870,  Invalid  as  to  prior  debts.  Cited, 
arguendo,  in  Berry  v.  Bellows,  80  Ark.  208;  dissenting  opinion  Id 
Louisiana  v.  Jumel.  107  U.  S.  700.  27  L.  465,  2  S.  Ct.  169. 

Contract— Laws,  which  subsist  at  time  and  place  of  making  of 
contract  and  where  it  Is  to  be  performed,  enter  into  and  form 
part  of  it  as  If  expressly  referred  to  or  incorporated  in  Its  terms, 
p.  653. 

Cited  and  relied  on  In  McCandless  v.  Richmond,  etc..  K. 
Co..  38  S.  C.  113.  le  8.  B.  432,  18  L.  R.  A.  444,  holding  that  where 
an  amended  charter  was  granted,  subject  to  legislative  power  of 
amendment,  a  subsequent  statute,  rendering  the  company  liable  for 
damages  by  fire,  caused  by  its  engines,  was  constitutional;  Graham 
V.  Chicago,  etc.,  R.  Co.,  68  Wis.  490,  10  N.  W.  616,  holding  that 
causes  of  action,  which  accrue  by  reason  of  the  violation  of  an  ex- 
isting statute,  are  not  affected  by  Its  repeal,  whether  they  be  in 
tort  or  contract 

Constitutional  law.— The  ideas  of  validity  and  remedy  are  In- 
separable, and  both  are  parts  of  the  obligation,  which  are  guaranteed 
by  the  Constitution  from  invasion.  A  State  may  modify  the 
remedy,  but  not  so  as  to  impair  substantial  rights;  any  legislation 
producing  this  result  Is  void,  hence  State  Constitution,  closing 
courts  against  remedy  on  any  debt,  consideration  for  which  was  a 
slave,  is  void  as  to  pre-existing  contract,  pp.  653,  654. 

Citing  cases  which  apply  this  principle  are:  Osbom  v.  Nicholson, 
13  Wall.  656,  20  L.  693.  holding  Arkansas  Constitution  of  1868,  pro- 
iiibiting  the  enforcement  of  contracts  for  purchase  of  sale  of  slaves. 
Invalid  as  to  prior  transactions;  Delmas  v.  Insurance  Co..  14  Wall. 
067,  669,  20  L.  759, 760.  reprinted  as  note,  25  La.  Ann.  349, 350,  holding 
that  when  a  State  court  affirmed  the  invalidity  of  a  contract  based  on 
;i  consideration  In  Confederate  money,  on  a  constitutional  provision 
inhibiting  its  enforcement,  the  question  must  depend  on  the  date  Dt 
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Cited  and  rdled  on  in  New  Orleans  W.  W.  t.  lionlslana  Sngar» 
ete^  Co.,  125  U.  8.  85,  81  L.  613,  8  Sw  Ct  750,  holding  that  on  writ  of 
error  to  State  conrt,  the  Supreme  Court  could  review  a  Judgment 
based  wholly  on  State  Constitution,  but  not  if  it  were  based  on  the 
preyious  law  of  the  State;  Hinds  t.  Wilcox,  22  Mont  12,  55  Pac 
358,  in  concurring  opinion,  holding  the  inheritance  tax  act  of  1897 
did  not  apply  to  an  estate  of  a  testator,  who  died  in  1806,  as  rested 
rights  accrued  on  the  death. 

Constitutional  law.—  All  contracts  are  Inherently  subject  to  para- 
mount power  of  the  sovereign,  the  exercise  of  which  is  never  un- 
derstood to  involve  their  violation  within  meaning  of  contract  clause 
of  National  Constitution;  the  power  acts  on  the  property,  not  upon 
the  contract,  p.  600. 

Cited  and  applied  hi  United  States  v.  Inlets,  26  Fed.  Cas.  491,  a 
tenant  at  will  is  not  entitled  to  compensation  on  the  property,  being 
talsen  by  the  government;  Vermont,  etc,  R.  R.  v.  Vermont,  etc,  R. 
R.,  63  Vt  21,  21  AtL  266,  10  L.  R.  A.  565,  sustaining  constitutlonaUty 
of  acts  of  1882  and  1884,  relating  to  railroad  taxation,  so  far  as 
regarded  their  operation  on  a  pre-existing  lease  of  a  railroad. 

ConstitutionAl  law.— Contracts  relating  to  slaves,  valid  when 
made,  were  not  affected  by  the  thirteenth  amendment  to  the  Con- 
stitution, p.  662. 

Cited  and  relied  upon  in  Boyce  v.  Tabb,'18  Wall.  548,  21  L.  757, 
sustaining  Judgment  on  a  note  given  for  price  of  slaves  in  1861; 
Hall  V.  United  States,  02  U.  S.  31,  23  L.  600,  holding  that  a  con- 
tract between  slaves,  made  prior  to  the  emancipation,  created  no 
obligation  and  conferred  no  rights  as  to  either  of  the  parties; 
Holmes  v.  Sevier,  154  U.  S.  583,  20  L.  876,  14  S.  Ct  1203,  holding 
that  emancipation  had  no  effect  on  validity  of  note,  given  for 
purchase  of  slaves,  valid  when  made;  Anderson  v.  Mills,  28  Ark. 
183,  sustaining  notes  and  mortgage  given  on  contract  for  purchase 
of  slaves;  Richardson  v.  Thomas,  28  Ark.  389,  ruling  that  in  action 
on  notes  given  for  purchase  of  land,  slaves,  etc,  before  the  Civfl 
War,  the  subeequ^it  emancipation  of  the  slaves  had  no  effect;  Hedg- 
man  t.  Board,  26  Mich.  54,  12  Am.  Rep.  299,  holding  that  a  child 
of  fugitive  slaves  does  not  become  a  citizen  of  the  United  Statea 
under  act  of  180S^  by  coming  to  reside  in  the  United  States;  Blease 
V.  Pratt  8  S.  C.  514,  holding  that  liberation  of  a  slave  cannot  be 
set  up  as  a  defense  to  a  bond  for  the  purchase  of  such  slave,  ott 
the  ground  of  failure  of  consideration;  Lewis  v.  WoodfoDc,  2  BaxL 
51,  holding  that  a  change  In  the  Louisiana  Constitution,  <t«n«iHny 
existing  contracts  for  slaves,  was  unconstitutional;  Hendwlite  v. 
Thurman,  22  Gsatt  480, 12  Am.  Rep.  536,  holding  that  a  bond  given 
for  price  of  slaves  before  th^  emancipation  was  not  destroyed  by 
the  thirteenth  amendment    Cited  obiter  In  Ponta  v.  Regglo,  25 
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La.  Ann.  ei4.  In  considering  yalidity  of  mortgage  giren  to  seevre 
price  of  slayea. 

Oonatitational  law.— Bights  acquired  by  deed,  will  or  contract 
of  marriage,  or  other  contract  executed  according  to  statutes  sub- 
sequently repealed,  subsist  afterwards,  as  they  were  before,  In  all 
respects  as  If  the  statutes  were  still  In  full  force,  p.  662. 

Cited  In  Lerma  t.  Steyenson,  40  Fed.  859,  holding  that  a'Talld 
Spanish  grant  Is  protected  by  the  treaty  of  Guadalupe  Hidalgo  and 
cannot  be  nullified  by  the  State  without  Inquiry;  Speer  ▼.  Mayor, 
etc,  85  Ga.  68,  11  8.  B.  808,  0  L.  B.  A.  408,  as  a  case  cited  by  plaln- 
tur  to  Illustrate  meaning  of  **  due  process  of  law."  See  note  to  40 
Am.  Dec  28L 

Statntea  are  not  deemed  repealed,  nor  Tested  rights  destroyed,  by 
Implication,  unless  the  Implication  Is  so  clear  as  to  be  equlyalent 
to  an  explicit  declaration,  p.  062. 

Olted  and  relied  on  In  Warten  t.  Matthews,  80  Ala.  481,  ruling 
that  the  amendment  of  1888,  to  section  2126  of  code  of  1876,  was 
not  retroepectlTe^  Tested  rights  haying  accrued;  State  t.  Newark, 
^  N.  J.  Ia  886^  holding  that  the  constitutional  amendment  of  1876 
was  self-executing  and  repealed  all  special  laws  as  to  taxation  of 
property. 

13  Wan.  664-672,  90  L.  682,  BX  PABTB  RU88BLU 

Court  of  Claims.—  **  Final  disposition  **  of  suit  In  Court  ot  Claims, 
within  act  of  1868^  respecting  new  trial  within  two  years  there- 
after, has  reftoence  to  Its  final  determination  on  appeal  (If  an  a^ 
peal  Is  taken),  or  If  none  Is  takoi,  then  to  Its  final  determination 
In  the, Court  of  Claims;  It  Is  the  end  of  the  litigation,  p.  669. 

Affirmed  In  United  States  t.  O'Orady,  22  WalL  647,  22  L.  778, 
holding  the  United  States  not  entitied  to  deduct  a  counterclaim 
from  sum  adjudged  by  Court  of  Claims,  when  there  was  no  appeal 
and  no  motion  for  new  trial;  Belknap  t.  United  States,  150  U.  S. 
."SOI,  87  li.  1192,  14  S.  Ct  184,  holding  the  new  trial  may  be  granted 
at  a  term  subsequent  to  that  at  whlcn  the  Judgment  was  rendered. 

Appeal  and  error.—  Grant  of  new  trial  by  Court  of  Claims,  after 
decision  by  Supreme  Court  on  appeal  and  receipt  of  Its  mandate, 
is  not  objectionable  as  being  in  effect  an  appeal  from  Supreme  Court, 
since  the  grant  of  new  trial  under  such  circumstances  Implies  that 
a  new  case  has  been  made  out,  hiTolTlng  fraud  or  other  wrong  on 
the  goyemment,  p.  669. 

Affirmed  in  Young  ▼.  United  States,  96  U.  S.  642,  24  L.  467,  hold- 
ing decision  of  Court  of  Claims,  granting  a  new  trial  within  pre- 
Maribed  Jurisdiction,  not  subject  to  review;  Belknap  t.  United  States, 
160  U.  &  601f  87  U  119%  14  a  Ot  184,  holding  mandate  of  Supreme 
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Court  does  not  take  away  power  or  interfere  with  discretion  of 
Court  of  Appeals  to  grant  new  triaL 

Mandamus.— When  conrt  declines  to  hear  a  case  or  motion  on 
ground  of  its  own  incompetency,  or  that  of  the  party  to  be  heard, 
mandamus  is  proper  remedy,  p.  670. 

Cited  hi  Delgado  t.  Chavez,  6  N.  Hex.  648,  25  Pae.  948,  in  ex- 
amination of  cases  in  which  mandamus  will  lie,  collecting  numer- 
ous authorities. 

Mandamus.— Supreme  Court  cannot,  by  mandamus,  cause  the 
Court  of  Claims  to  vacate  their  allowance  of  an  appeal.  A  motion 
to  dismiss  the  appeal,  where  improperly  allowed,  is  an  adequate 
remedy,  pp.  670,  671. 

Cited  in  United  States  t.  Young,  94  U.  S.  259,  24  L.  158,  holding 
that  where  Court  of  Claims,  after  Judgment  and  appeal  to  Supreme 
Court,  grants  a  new  trial,  the  appellant  may  move  to  dismiss  the 
appeal. 

Courts.—  Motion  to  dismiss  an  appeal  may  be  heard  in  Supreme 
Court  before  the  term  in  which,  in  regular  order,  record  ought  to 
be  returned,  if  record  is  actually  brought  in  and  printed,  p.  671. 

Followed  in  Thomas  t.  Wooldridge,  23  Wall.  288,  23  L.  136,  dis- 
missing an  appeal  on  motion;  Clark  v.  Hancock,  94  U.  8.  493,  24 
L.  14A,  tho  like  as  to  a  writ  of  error  to  State  Supreme  Court;  Hamill 
V.  Bank,  7  Oolo.  App.  473,  43  Pac  904,  approving  the  practice  for 
dtemissing  an  appeal  tn  State  Supreme  Court. 

It  Wan.  679^690,  90  L.  607,  INSURANCE  CO.  T.  THWING. 

Shippiiig!.— Warranty  **not  to  load  more  than  registered  ton- 
nage" does  not  Include  ballast  and  dunnage,  p.  674. 

8hippixi|^«—  Merchandise  carried  under  bill  of  lading,  but  used  as 
dunnage,  is  not  legally  dunnage;  it  remains  cargo  and  is  part  of 
vessel's  lading,  snbject  to  duties,  and  covered  by  insurance  on 
cargo,  p.  677. 

Shipping.^  Fretght  Is  never  paid  on  dunnage;  If  freight  is  re* 
ceived  and  paid  on  merchandise,  that  merchandise  is  cargo  and  not 
dunnage,  and  comes  within  the  warranty,  p.  677. 

Denied  tn  Thwing  v.  Great  Western  Ins.  Oow,  Ul  Biasa.  108,. 
holding  that  nae  of  coal  as  dunnage,  although  freight  was  paid  oii 
it,  did  not  constitute  a  breach  of  policy  as  to  overloading. 

It  Wan.  679-798^  90  L.  666,  WATSON  v.  JONBS. 

BoUglons  societies.— Religious  organisations  come  befbre  ^sr 
courts  as  other  voluntary  associations  for  benevolent  or  charitablo 
purposes,  and  their  property  and  contract  rights  are  equally  under 
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protection  of  law.  and  actions  of  their  members  subject  to  Its  i»* 
straints,  p.  714. 

Cited  and  principle  applied  in  Bartlett  t.  Hiplcins,  76  Md.  27«  24 
AtL  532»  affirming  Jurisdiction  of  courts,  in  a  dispute  between 
rector  of  a  parish  and  vestry.  See  exhaustlTe  note  to  68  Am.  St. 
Rep.  864. 

Abatement  and  revivaL— When  plea  of  ^ other  suit  pending**  is 
set  up,  case  must  be  same,  as  to  parties,  rights  asserted,  and  relief 
sought;  relief  must  be  founded  on  same  facts  and  title;  identity 
must  be  such  that  an  adjudication  of  one  could  be  pleaded  in  bar 
to  the  other,  p.  715. 

Citing  cases  which  apply  this  principle  are:  The  Haytian  Re- 
public, 154  U.  S.  124,  88  U  832,  14  S.  Ct  998,  rejecting  plea  where 
the  same  rights  were  not  asserted  and  claim  of  relief  was  not 
founded  on  same  facts;  Brooks  y.  Vermont,  etc.,  B.  Co.,  14  Blatchf. 
465,  F.  C.  1,964,  rejecting  plea,  in  suit  by  bondholders  to  foreclose 
mortgage,  where  the  parties  were  different  and  the  plaintiff  bond- 
holders had  no  control  over  and  could  not  be  barred  by  it;  Dwight 
V.  Central  Vermont  R.  Co.,  20  Blatchf.  205,  9  Fed.  789,  refusing 
plea,  when  suit  not  brought  on  same  facts  nor  for  same  relief,  in 
suit  by  stockholders  against  directors  and  lienors  to  recoyer  pos- 
session of  road;  Logan  y.  Greenlaw,  12  Fed.  17,  holding  a  suit  to 
subject  individual  assets  of  a  partner  to  a  debt  no  bar  to  suit  in 
equity  against  both  partners  to  subject  partnership  assets  in  hands 
of  surviving  partners  to  debts  of  same  plaintiff  and  other  creditors; 
The  Normandie,  40  Fed.  591,  rejecting  plea,  and  holding  that  a  suit 
in  personam  in  admiralty  was  no  bar  to  a  subsequent  tolt  in  rem 
for  same  cause  of  action;  Liggett  v.  Glenn,  51  Fed.  389,  4  U.  S.  App. 
438,  holding  that  a  suit  by  a  stockholder  to  protect  and  enforce  his 
and  other  stockholders*  rights  was  no  bar  to  a  suit  by  a  creditor 
to  reach  assets  of  a  corporation;  Marks  v.  Marks,  75  Fed.  888,  where 
two  suits  with  substantially  the  same  object  are  brought,  one  in 
State  and  the  other  in  Federal  court,  and  the  former  is  removed 
into  Federal  court  and  jurisdiction  is  first  acquired  in  the  State 
court,  their  plea  of  other  suit  pending  is  available;  Valley  Bank  y. 

Shenandoah  Nat.  Bank,  —  Iowa, ,  79  N.  W.  892,  stating  the  test 

for  determining  sufficiency  of  plea  of  other  suit  pending;  Heyman 
V.  Covell,  86  Mich.  159,  holding  that  a  plea  in  abatement  to  the 
jurisdiction  must  always  show  another  forum  where  the  rights 
have  already  become  subject  to  judicial  authority;  dissenting  opin- 
ion in  Providence,  etc.,  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  607,  27 
L.  1048,  8  S.  Ct  620,  majority  holding  proceedings  in  Federal  court, 
for  limitation  of  liability  of  shipowner,  superseded  all  other  ac- 
tions, which  would  be  enjoined. 

Courts. —  When  property  is  in  possession  of  marshal  of  State 
courcv  as  recelyer.  Federal  court  cannot  decree  possession  to  a 


( 


13  Wall  679-738  Notes  on  D.  S.  Reports.  768 

Utlgant  there,  nor  enjoin  parties  to  whom  State  court  has  ordered 
Its  receiver  to  dellyer  it  from  taking  possession,  pp.  718,  719. 

Ciced  and  relied  on  in  People's  BsLUk  y.  Calhoun,  102  U.  S.  262,  26 
L.  103,  where  railroad  property  was  in  hands  of  a  receiver  ap- 
pointed by  Federal  court,  proceedings  on  an  attachment  granted 
by  State  court  would  be  enjoined;  Dial  v.  Reynolds,  96  U.  8.  841, 
24  L.  644,  holding  that,  except  under  the  bankrupt  act,  no  Federal 
court  could  grant  an  Injunction  to  prevent  a  proceeding  at  law  in 
State  court;  In  re  Sawyer,  124  U.  S.  220,  31  L.  409,  8  S.  Ct  492, 
denying  jurisdiction  of  Federal  court  of  bill  to  restrain  removal  of 
8  city  officer  for  malfeasance  or  to  issue  injunction;  Mercantile 
Trust  Co.  Y.  Lamoille  Valley  R.  Co..  16  Blatchf.  327,  F.  C.  9,432, 
holding  that  Federal  court  would  entertain  bondholder's  foreclosure 
suit  of  property  in  possession  of  State  court  receiver,  but  would 
not  disturb  that  possession  nor  Interfere  with  the  receivership; 
Wllmer  v.  Atlanta,  etc.,  R.  Co.,  2  Woods,  428,  F.  C.  17,775,  on 
application  for  writ  of  assistance,  holding  that  State  court  had 
power  to  appoint  a  receiver  and  place  him  in  charge  of  property, 
while  a  bill  for  foreclosure  of  same  property  was  pending  in  Fed- 
eral court;  service  of  process  gives  jurisdiction  over  the  person, 
seizure  over  the  property;  Hutchinson  v.  Green,  2  McCrary,  476,  6 
Fed.  888,  refusing  injunction  to  control  disposition  of  property  by 
a  receiver  appointed  by  State  court;  Domestic,  etc.,  Society  v.  Hin- 
man,  2  McCrary,  548,  13  Fed.  165,  when  propery  was  in  custody  of 
State  court  by  virtue  of  service  of  writ  of  replevin,  the  possession 
would  not  be  interfered  with  by  Federal  court  by  appointment  of  a 
receiver;  Buggies  y.  Simonton,  3  Biss.  330,  F.  C.  12,120,  holding  the 
Federal  court  could  not  enjoin  sale  by  sheriff  upon  execution  un- 
der order  of  State  court;  Dupont  v.  Boshong,  8  Fed.  Cas.  110,  hold- 
ing that  the  act  of  1875  had  repealed,  in  effect,  the  restriction  against 
Injunction  by  Federal  courts  of  proceedings  in  State  courts;  Gates 
y.  Bucki,  53  Fed.  966,  12  U.  S.  App.  69,  holding  that  by  a  levy  on 
attachment  and  institution  of  proceedings  in  equity  to  settle  the 
title  to  the  attached  property  in  State  court,  the  property  was 
withdrawn  from  jurisdiction  of  Federal  court,  so  that  a  foreclosure 
suit  would  not  bind  it;  Reinach  v.  Atlantic,  etc.,  R.  Co.,  58  Fed. 
44,  holding  that  Federal  court  could  not  interfere  with  proceed- 
ings in  State  court,  confirming  an  extension  of  a  prior  bond  mort- 
gage in  a  suit  for  foreclosure  of  a  subsequent  mortgage,  as  the 
State  court  had  jurisdiction  of  subject-matter  and  parties;  Louis- 
ville Trust  Co.  y.  Cincinnati,  73  Fed.  734,  holding  Federal  court 
could  ndt,  by  injunction,  prevent  the  city  from  enforcing  a  Judg- 
ment obtained  in  State  court;  Bd wards  Mfg.  Co.  v.  Sprague,  76 
Me.  62,  holding  that  suits  in  equity  for  injunction  to  stay  action  in 
State  court  and  prevent  levy  of  execution,  are  not  removable  to 
Federal  court  before  the  injunction  is  issued;  Hill  Mfg.  Co.  v. 
Providence,  etc,  8.  S.  Co.,  118  Mass.  501,  18  Am.  Rep.  538,  holding 
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that  the  Jurisdiction  of  State  court  over  an  action  against  ship- 
owner for  damage  by  fire,  having  once  attached,  could  not  be  de- 
feated by  subsequent  proceedings  in  Federal  courts;  Stone  t.  Sar 
gent,  129  Mass.  607,  affirming  power  of  State  court  to  consider  i 
bill  of  exceptions  allowed  by  a  judge  of  Superior  Court  to  his  owe 
order  for  removal  of  a  cause  to  Federal  court;  Fulbrlght  ▼.  Hlggin- 
botham,  133  Mo.  676,  34  S.  W.  876.  holding  that  Injunction  was  a 
proper  remedy  to  determine  right  to  the  use  of  church  property. 
Cited,  arguendo,  in  Gay  v.  Brlerfleld,  etc.,  Co.,  94  Ala.  311,  33  Am. 
St  Rep.  129,  11  So.  856,  16  L.  B.  A.  567. 

Distinguished  in  Bridges  t.  Sheldon,  18  Blatchf.  517,  7  Fed.  45, 
holding  that  revised  statutes,  section  720,  did  not  prevent  a  master 
appointed  by  Federal  court  to  take  a  deposition  In  another  State 
from  punishing  for  contempt  in  serving  a  defendant  with  process 
of  State  court,  when  attending  on  the  taking  of  the  deposition. 
See  also  note  to  88  Am.  Rep.  721. 

Courts.-*-  When  State  court  has  decreed  deUvery  of  possession  to 
certain  persons.  It  is  competent  for  Federal  court  to  Inquire  into 
nature  and  character  of  possession,  and  If  It  Is  of  a  fiduciary  char- 
acter, not  involved  in  first  suit  a  second  suit  may  be  maintained 
to  declare,  define  and  protect  the  trust,  p.  720. 

Cited  generally  in  Bailey  v.  M.  E.  Church,  71  Me.  476w 
Distinguished  in  Domestic,  etc..  Society  v.  Hinman,  2  McCrary, 
547,  13  Fed.  165,  as  not  involving  any  question  of  trust,  the  court 
could  not  interfere  when  claim  was  by  absolute  owner. 

Courts. —  Under  prayer  for  general  relief,  court  should  grant  any 
relief  authorised  by  pleadings  and  proof  not  In  conflict  with  a  de- 
cree granted  by  another  court  nor  disturbing  possession  of  property 
in  hands  of  that  court,  p.  720. 

Cited  in  Gay  v.  Brierfield,  etc,  Ca,  94  Ala.  819,  88  Am.  St  Rep. 
137,  11  So.  859,  16  li.  B.  A.  571,  State  court  may  entertain  creditor's 
bill  assailing  mortgage  bonds  for  fraud,  despite  a  pending  Federal 
suit,  but  relief  granted  must  not  confiict  with  Jurisdiction  of  Fed- 
eral court 

Belig^ous  societies. —  Property  rights  of  ecclesiastical  bodies  dis- 
cussed and  determined.  In  cases  where,  first,  property  is  expressly 
devoted  to  teaching  or  support  of  specific  form  of  religious  belief; 
second,  property  Is  held  by  an  independent  religious  congregation; 
third,  property  is  held  by  a  religious  body,  part  of  a  general  church 
organization.    Duty  of  the  courts  in  such  cases  defined,  pp.  722-727. 

Cited  in  Lamb  v.  Cain,  129  Ind.  509,  510,  29  N.  E.  20,  14  L.  B.  A. 
526,  in  general  discussion  of  subject,  deciding  rights  of  the  prop- 
erty of  Church  of  the  United  Brethren  in  Christ;  Harrison  v.  Hoyle, 
24  Ohio  St  825,  holding  the  denominational  part  of  the  name  of  a 
religious  organization  is  a  mere  matter  of  description,  and  not  of 
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limitation,  and  Is  not  a  covenant  as  to  the  exercise  of  its  powers 
or  the  uses  of  its  property. 

Bellgious  sodetiee. —  Property  may  be  dedicated  hy  way  of  tmst 
for  purpose  of  sustaining  definite  religious  doctrines,  and  it  is  duty 
of  courts  to  see  that  such  property  is  net  diyerted  from  the  trust  to 
different  uses,  p.  728. 

Cited  and  principle  applied  in  Brundage  t.  Deardorf,  66  Fed.  842, 
holding  that  in  the  enforcement  of  a  trust,  when  the  remedy  is  not 
as  complete  at  law  as  in  equity,  a  trustee  may  appeal  to  a  court  of 
equity  to  assist  him  as  it  would  a  cestui  que  trust;  Baker  t.  Ducker, 
79  OaL  374,  21  Pac.  766,  decreeing  recovery  of  property  for  the 
Reformed  Church,  which  had  been  fraudulently  diverted  by  a  ma- 
jority of  the  members  to  other  purposes;  Bates  v.  Houston,  66  Ga. 
202,  sustaining  bill  In  equity  by  trustees  of  a  church  to  restrain  its 
use  by  a  minority  of  its  members,  to  the  exclusion  of  the  majority, 
and  to  compel  its  restoration  to  trustees;  Gaff  t.  Greer,  88  Ind.  125, 
46  Am.  Rep.  462,  holding  that  trustees  of  a  church  were  competent 
to  sue  for  recovery,  though  the  legal  title  was  In  the  church  as  a 
corporation;  Smith  v.  Pedigo,  146  Ind.  889,  83  N.  B.  786,  19  Ij.  B. 
A.  440,  146  Ind.  410,  44  N.  B.  369,  82  L.  R.  A.  844,  holding  that  prop- 
erty given  to  a  church  is  held  in  trust,  which  no  member  or  as- 
sociation, less  than  the  whole,  may  divert  or  change;  Ml  !Qon 
Church  T.  Whitmore,  83  Iowa,  147,  49  N.  W.  84,  13  L.  B.  A.  203, 
and  n.,  to  same  effect,  denying  right  of  a  majority  of  members  of  a 
Baptist  church  to  divert  the  property  to  promulgate  doctrines  dif- 
ferent from  the  faith  of  the  church;  Perry  v.  Wheeler,  12  Bush, 
553,  argruendo,  that  In  inquiring  into  the  Constitution  and  regularity 
of  a  board  of  reference  of  the  Episcopal  Church,  the  court  was  not 
retrying  the  merits  of  the  controversy  before  such  board;  State  v. 
Rledy,  60  La.  Ann.  260,  23  So.  328,  holding  that  where  the  subject- 
matter  of  a  suit  relates  to  the  property  rights  of  religious  societies, 
it  is  within  the  court's  jurisdiction;  Kuhl  v.  Meyer,  42  Mo.  App.  484, 
affirming  jurisdiction  of  equity  to  deal  with  controversies  result- 
ing from  dissensions  between  members  o7  a  religious  society;  Fad> 
ness  V.  Braunborg,  73  Wis.  293,  41  N.  W.  96,  holding  that  in  order 
that  equity  may  interfere,  there  must  be  such  a  real  and  substan- 
tial departure  from  designated  faith  or  doctrine  as  will  be  in 
contravention  of  the  trust  See  valuable  note  in  68  Am.  St.  Rep. 
866. 

Religions  societiea.^  Where  a  schism  leads  to  a  separation  into 
distinct  bodies,  if  the  principle  of  govemm^it  is  that  majority 
rules,  then  numerical  majority  of  members  must  control  right  to 
use  of  property.  If  powers  of  control  are  vested  in  officers,  thoee 
who  adhere  to  acknowledged  organism  are  entitled  to  use  of  pro^ 
erty.    The  minority  can  dalm  no  rights,  p.  725. 
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CStad  and  principle  applied  in  Smith  t.  Pedigo,  145  Ind.  883,  409, 
44  N.  B.  SeS,  809.  S2  Lu  R.  A.  838,  844,  holding  that  the  tiUe  to  prop- 
erty of  a  divided  church  is  in  that  part  which  Is  acting  in  har> 
mony  with  its  own  law;  Hackney  y.  Vawter,  89  Kan.  629,  18  Pac 
704,  granting  injunction  to  restrain  the  introduction  of  music  and 
i'onn  of  worship  Into  a  Christian  church,  against  the  protest  of  the 
controlling  officers,  as  a  perversion  of  the  church  property;  Nance 
y.  Busby,  91  Tenn.  813,  IS  8.  W.  876,  16  L.  B.  A.  803,  and  n.,  hold- 
ing that  when  the  trust  was  specific,  courts  would  prevent  the  di- 
version of  church  property  by  a  majority,  which  had  abandoned 
the  original  faith  and  order. 

Distinguished  in  Smith  v.  Pedigo,  145  Ind.  889,  33  N.  B.  786,  19 
li.  B.  A.  440,  on  rehearing,  collecting  authoritieii,  holding  majority  of 
a  church  may  not  repudiate  original  faith  and  continue  to  hold 
i>roperty. 

Bellglous  societies. —  Where  property  is  acquired  for  general  use 
of  a  religious  congregation,  which  Is  Itself  part  of  a  large  and 
£;eneral  organization  of  some  religious  denomination,  then,  so  long 
as  any  existing  religious  congregation  can  be  ascertained  to  be  that 
congregation  or  its  regular  and  legitimate  successor.  It  is  entitled 
to  use  of  property,  p.  726. 

Cited  and  relied  on  in  Wheelock  v.  First  Presb.  Church,  119  OaL 
486,  61  Pac  844,  holding  that  a  bill  in  equity  would  lie  to  compel 
tlistribution  of  property  of  a  church  duly  divided  by  competent 
<'hureh  authority  into  two  new  and  independent  organizations; 
Holt  V.  Downs,  58  N.  H.  176,  holding  sixth  article  of  bill  of  rights 
does  not,  In  Congregational  Church,  authorize  a  parish  to  control 
election  of  teachers  of  church  connected  with  parish. 

BellgioQS  sodetiea. —  Where  a  religious  congregation  is  part  of 
a  large  and  general  organization  of  some  religious  denomination,  and 
questions  of  discipline  or  faith  or  ecclesiastical  rule,  custom,  or 
law,  havo  been  decided  by  the  highest  of  that  church's  judicatories, 
legal  tribunals  must  accept  such  decisions  as  binding  on  them  In 
the  application  to  the  case  before  them,  p.  727. 

Cited  and.  principlo  applied  In  Bmndage  v.  Deardorf,  92  Fed. 
228,  230,  accepting  decision  of  Qeneral  Conference  of  Church  of  the 
United  Brethren  In  Christ,  on  question  of  adoption  of  an  amend- 
ment in  the  society's  constitution;  Schweiker  v.  Hnsser,  146  DL  ^28, 
34  N.  B.  1081,  holding  that  the  appointment  of  the  place  for  the 
next  session  of  the  conference  of  the  Bvangellcal  Association,  was 
purdy  an  ecclesiastical  matter,  over  which  the  association  had 
absolute  control;  Gaff  v.  Greer,  88  Ind.  132,  46  Am.  Bep.  468,  hold- 
ing the  eonrt  was  bound  by  decision  of  the  presbytery  that  a  ma- 
jority had  seceded  from  a  church  and  forfeited  Its  rights  to  the 
property;  White  Lick  Quar.  Meet  of  Friends  v.  White  Uck  Quar. 
Meet  of  Friends,  89  Ind.  152,  holding  that  court  was  bound  by  the 
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recognltioii  hj  tbe  ivoper  yearly  meeting  d  one  of  the  two  bodies 
into  which  a  quarterly  meeting  had  diyided;  O'Donovan  t.  Ohatard, 
97  Ind.  422,  49  Am.  Rep.  463,  holding  court  had  no  jurisdiction  of  a 
suit  by  a  Roman  Catholic  priest,  against  his  bishop,  for  removing 
him  from  office;  Lamb  t.  Gain,  129  Ind.  513,  29  N.  B.  21,  14  L.  R.  A. 
527,  holding  court  bound  by  decision  of  General  Gonference  of 
Church  of  the  United  Brethren  in  Christ,  as  to  due  adoption  of 
amended  constitution;  Brayshaw  t.  Ridout,  79  Md.  458,  29  AH  516,. 
mandamus  will  lie  to  compel  register  of  a  parish  in  liaryland  to 
enroll  a  resident  of  the  parish  as  a  member  of  the  Protestant 
Episcopal  Church,  no  question  of  doctrine,  discipline,  or  worship 
being  involyed;  Bear  t.  Heasley,  98  Mich.  289,  810,  815,  57  N.  W. 
274,  281,  283,  24  L.  B.  A.  622,  623,  627,  in  adjudicating  rights  of 
property  of  the  United  Brethren  in  Christ,  consequent  on  the  adop- 
tion of  the  revised  confession  of  faith;  Pounder  y.  Ashe,  44  Neb. 
680,  63  N.  W.  50,  enjoining  a  person  deposed  from  the  ministry 
of  the  Evangelical  Association  from  acting  as  a  minister,  and  In- 
terfering with  church  property;  Powers  t.  Budy,  45  Neb.  213,  63 
N.  W.  477,  refusing  to  review  decision  of  church  tribunal,  concern- 
ing question  of  discipline;  Everett  v.  First  Presbyterian  Church, 
63  N.  J.  Bq.  511,  517,  32  AtL  751,  753,  holding  the  court  was  bound 
by  decision  of  the  presbytery  as  to  the  fitness  of  a  candidate  to  act 
as  pastor  of  a  church;  Connitt  v.  Reformed  Protestant,  etc..  Church, 
54  N.  Y.  561,  562,  holding  that  decisions  of  ecclesiastical  courts,  in 
ecclesiastical  matters,  where  they  had  Jurisdiction,  were  binding 
on  civil  courts;  Baxter  v.  McDonnell,  155  N.  Y.  101,  49  N.  B.  671. 
40  li.  R.  A.  676,  holding  that  decision  of  ecclesiastical  court,  as  to 
right  of  priest  of  Roman  Catholic  Church,  to  recover  arrears  of  sal- 
ary, was  a  bar  to  a  subsequent  action  at  law  against  the  bishop 
for  same;  Ricke  v.  Floyd,  6  Ohio  C.  C.  128,  holding  that  the  courts 
were  bound  by  decision  of  General  Conference  of  the  United  Brethren 
in  Christ  as  to  due  adoption  of  amended  constitution;  Philomath 
College  V.  Wyatt,  27  Or.  455,  459,  462,  467.  31  Pac.  218,  219,  37  Pac. 
1022,  1024,  26  L.  R.  A.  80,  82,  85,  87,  holding  that  the  action  of  the 
General  Conference  of  the  United  Bretliren  in  Christ,  In  adopting  a 
report  declaring  that  the  amended  constitution  and  confession  of 
faith  was  the  organic  law  of  the  church,  was  reviewable  by  the 
civil  courts;  Jarrell  v.  Sproles,  —  Tex.  Civ.  App.  — ,  49  S.  W.  908, 
holding  that,  as  to  Baptist  congregations,  resolutions  of  the  coun- 
cils were  not  conclusive  as  to  the  whole  body;  Herman  v.  Plum- 
mer,  20  Wash.  366,  55  Pac.  315,  holding  court  had  no  Jurisdiction  to 
adjudicate  recovery  of  possession  of  property  of  a  local  theosophical 
society,  by  a  by-law  of  which  the  executive  committee  was  made 
a  court  of  final  appeal  in  disputed  questions.  See  valuable  note  in 
68  Am.  St  Rep.  865,  870. 

Criticised  in  Watson  v.  Garvin,  54  Mo.  377,  385,  holding  that 
dvil  courts  did  not  interfere  with  decrees  of  ecclesiastical  courts 
where  no  property  rights  were  concerned,  only  because  they  had 
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no  JnrlsdlctloB  In  rach  matters.  Dlstlngalshed  In  Bnmdaf*  ▼• 
Deardroff,  65  Fed.  846,  847,  848,  holding  the  rule  did  not  apply  ts  a 
question  as  to  which  of  two  General  Gonf  erences  of  the  **  Ohnrch  of 
the  United  Brethren  In  Christ,**  was  entitled  to  recognition  as  the 
proper  goTemlng  body;  Perry  t.  Wheeler,  12  Bnsh,  560,  651,  652, 
holding  that  courts  have  jurisdiction  to  Inquire  into  the  organlxa- 
tion  of  a  board  of  reference  under  the  canons  of  the  Episcopal 
Church,  and  to  decide  If  It  acted  within  the  scope  of  its  authority; 
Goodman  v.  Jedldjah  Lodge,  No.  7,  67  Md.  126,  9  AtL  18,  the  rules 
and  laws  made  by  lodges  of  a  beneficial  organization  will  not  be 
recognized  by  the  courts,  when  they  confiscate  property  or  take 
away  property  rights  arbitrarily;  Watson  t.  Garvin,  54  Mo.  382, 
384,  holding  that  when  property  rights  are  concerned,  dyll  courts 
will  not  be  bound  by  decisions  of  ecclesiastical  courts. 

BeliglouB  sodetiea.—  The  law  knows  no  heresy  and  is  committed 
to  support  of  no  dogma,  establishment  of  no  sect  Decisions  of  tri- 
bunals created  for  dedsion  of  controTeried  questions  of  faith  within 
Toluntary  religions  organizations  cannot  be  reviewed  in  ordinary 
judicial  tribunals,  pp.  728-729. 

Cited  in  Htate  v.  Hebrew  Congregation,  etc.,  81  La.  Ann.  207,  83 
Am.  Rep.  219,  refusing  mandamus  to  compel  a  religious  sodety  to 
restore  a  duly  expelled  member;  Philomath  College  v.  Wyatt,  27  Or. 
472,  37  Pac  1026,  26  L.  R.  A.  88^  holding  that  acquiescence  in 
church  constitution  for  more  than  fifty  years  is  conclusive  on  the 
dvil  courts  as  to  its  validity;  Schlichter  v.  Keiter,  166  Pa.  8t  122, 
27  AtL  51  (in  opinion  of  lower  court,  afiSrmed  on  appeal),  holding 
that  the  new  constitution  of  the  United  Brethren  In  Christ  was 
suflSiciently  adopted  by  a  majority  of  the  whole  persons  voting, 
Nance  v.  Busby,  91  Tenn.  826,  18  8.  W.  879,  15  L.  R.  A.  807,  and 
JL,  holding  that  dvil  courts  cannot  review  the  action  of  an  ecde- 
slastical  body  (Baptist)  in  excommunicating  a  member,  but  will 
Inquire  as  to  the  orthodoxy  of  those  claiming  property  held  on  trust 


Bellg^ions  sodeties. —  When  persons  separate  themselves  from  a 
church  organization,  deny  its  authority,  denounce  its  action  and 
refuse  to  abide  by  its  judgments,  they  have  no  right  to  church  prop- 
erty or  use  of  it,  p.  734. 

Cited  in  Reeves  v.  Walker,  8  Baxt  283,  by  withdrawal  of  tmstees 
of  a  Methodist  Bpiscopal  church  they  lost  all  benefldal  interest  in 
the  property. 

Miscellaneous. —  Bilsdted  in  Wiggin  v.  Knights  of  Pythias,  81  FM. 
124. 

m. 

13  Wait  788-742,  20  L.  478,  THB  MABBY. 

Admiralty. —  A  commission  to  examine  witnesses  In  Supreme 
Court  will  be  refused  where  no  excuse  is  shown  why  they  were 
not  examined  In  lower  courts,  but  a  second  application  may  be 
made  on  showing  cause,  pp.  740-741. 
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JOSEPH  0.  WILLARD,  Appt, 

V. 

GEORGE  G.  PRESBURY,  Jr.,  ei  al. 

(See  8.  C.  14  Wall.  676-682.) 

Washington  city  may  aaaesa  adjoining  propri- 
etors for  paving  atreetn — hill,  unaustained  hy 
the  proofs. 

Congress  may  authorize  Washington  city  to  as- 
sess the  expense  of  repairing  streets  with  a  new 
and  different  pavement,  or  oi  repairing  an  old  one, 
upon  the  adjacent  proprietors  of  lots. 

Bill  to  comnel  the  lessor  to  pay  the  tax  levied  on 
a  hotel  (of  which  the  appellees  are  lessees,  and 
boond  by  their  covenant  to  pay  the  same)  upon  the 
ground  that  the  lessor  procured  the  passage  of  the 
city  ordinances  to  make  the  improvement  in  the 
street  by  fraudulent  misrepresentations ;  Held,  un- 
sustained  by  the  proofs. 

[No.  91  of  Dec.  Term,  1869.] 
Argued  Feb.  25,  1870.     Decided  Mar.  7,  1870. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  .was  filed  in  the  court  be- 
low by  the  appellees,  to  obtain  an  injunction 
against  the  collection  of  a  certain  tax,  or  a 
decree  for  the  payment  of  the  same  by  the  ap- 
pellant. 

The  court  having  entered  a  decree  in  favor  of 
the  petitioners  and  for  the  payment  of  said  tax 
by  the  respondent,  Joseph  C.  Willard,  the  said 
respondent  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messi's.  W.  F.  Maitingly  and  W.  D.  Davidge, 
for  appellant: 

1.  In  a  suit  between  private  individuals,  the 
court  will  not  inquire  as  to  the  motives  which 
actuated  legislators  in  passing  a  law,  and  de- 
clare a  law  a  nullity  because  it  was  obtained  by 
fraud. 

Fletcher  v.  Peck,  6  Cranch,  130. 

2.  The  decree  is  not  warranted  by  the  evi- 
dence. 

There  is  not  a  scintilla  of  evidence  to  prove 
the  contract  between  the  corporation  and  Wil- 
lard, alleged  in  the  bills;  on  the  contrary,  the 
mayor  of  the  city,  R.  Wallach,  Esq.,  their  own 
witness,  swears  that  there  was  no  agreement  by 
which  Mr.  Willard  was  to  be  personally  respon- 
sible for  the  cost  of  the  pavement. 

The  complainants  had  a  plain,  adequate,  and 
complete  remedy  at  law.    They  should  have  paid 
the  tax  and  sued  Willard  at  law. 
14  Watx, 


Russell  v.  Clark,  7  Cranch,  88;  1  Story,  Eq., 
§  69,  n.  2;  Jesus  College  v.  Bloom,  3  Atk.  262; 
Ha/rdwick  v.  Forbes,  1  Bibb.  212;  Fowle  v.  Law- 
rason,  case  of  account,  6  Pet.  603;  Cra/ne  ▼. 
Bunnell,  10  Paige,  340. 

The  act  passed  May  26,  1824,  amending  the 
charter  of  1820,  in  §  13,  authorizes  the  tenant, 
when  made  liable  for  taxes,  to  deduct  the  same 
from  the  rent,  with  25  per  centum  additional, 
thus  giving  the  appellees  an  imdoubted  remedy 
at  law. 

Messrs.  Richard  T.  Merrick  and  Robert  J, 
Brent,  for  appellees: 

The  appellant  took  no  evidence,  and  the  proof 
taken  by  the  appellees  is  imcontradicted. 

A  corporation  is  but  a  person  at  law,  and  if 
its  agents  or  officers  act  fraudulently,  it  is  the 
fraud  of  the  cor})oration,  and  subjects  it  to  the 
same  remedv  as  if  it  were  a  natural  person. 

Ang.  &  Ames,  Corp.  §  387;  Phila.,  Wil.  ds 
Bait.  R.  Co.  V.  Quigley,  21  How.  202,  16  L.  ed. 
73. 

Where  a  street  is  once  opened  and  paved,  and 
has  become  one  of  the  public  highways  of  the 
city,  repaving  it  with  a  new  and  different  pave- 
ment; or  repairing  the  old  one  when  necessary, 
is  a  part  of  the  general  duty  of  the  corporation, 
and  for  which  special  assessments  cannot  be 
levied  on  the  adjoining  property. 

Hammet  v.  Philadelphia,  S.  C.  of  Pa.,  re- 
ported in  the  Law  Register,  July,  1869. 

Joseph  C.  Willard,  having  obtained  the  pas- 
sage of  the  ordinance  to  repave  the  street,  by 
misrepresentation  if  not  fraud,  a  court  of  chan- 
cery ^ill  compel  him  to  pay  the  amount  of  the 
assessment  he  thereby  caused  to  be  levied  on  the 
property  of  the  appellees. 

State  V.  Reed,  4  H.  &  McH.  6. 

The  court  may  and  should  protect  them  by 
ordering  the  assessment  to  be  levied  on  the  re- 
versionary estate  of  Joseph  C.  Willard  in  the 
premises,  on  the  principle  of  marshaling  secu- 
rities. 

1  Story,  Eq.,  S  633. 

The  lease  from  Joseph  C.  Willard  to  the  ap- 
pellees contains  a  covenant  that  the  lessees  shall 
pay  all  taxes  and  special  assessments;  and  said 
Willard  having  caused  and  procured  a  special 
assessment  to  be  levied  on  said  premises  by  rep- 
resenting that  he  was  liable  to  pay  the  same, 
should  be  held  to  the  liability  assumed  by  him, 
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and  decreed  to  pay  the  assessment  levied  upon 
the  premises. 

1  Story,  chap,  vi.,  S  256,  and  cases  there  cited. 

Mr.  Justice  Nelion  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  su- 
preme court  of  the  District  of  Columbia. 

Tlie  bill  was  filed  by  the  appellees  against 
Willard,  the  appellant,  and  the  mayor,  alder- 
men, and  common  council  of  the  city  of  Wash- 
ington, to  compel  the  former  to  pay  a  certain 
municipal  tax  or  assessment  for  paving  streets, 
and  to  enjoin  the  latter  from  collecting  the  same 
from  the  complainants.  The  bill  charges  that 
they  are  the  lessees  of  Joseph  C.  and  Henry  A. 
Willard,  of  the  premises  known  as  Willard's 
hotel,  in  this  city,  situate  on  the  comer  of  Penn- 
sylvania avenue  and  Fourteenth  street,  and  that 
the  lease  contains  a  covenant  that  the  lessees 
shall  pay  all  taxes  imposed  by  Congress,  or  by 
the  municipal  authorities  of  the  city.  That  the 
portion  of  Fourteenth  street  in  front  of  the 
premises  had  been  graded  and  paved,  and  the 
pavement  was  in  good  condition  and  repair; 
that  notwithstanding  this  the  common  council 
of  the  city  passed  an  ordinance,  October  12, 
1865,  directing  that  Fourteenth  street,  including 
the  portion  referred  to,  should  be  regraded  and 
repaved,  although  as  to  this  portion  it  was 
wholly  imnecessary,  and  had  not  been  called  for 
678*]  •by  the  adjacent  proprietors  of  lots ;  that 
the  ordinance,  as  originally  drafted,  omitted 
this  portion,  and  would  have  thus  been  adopted 
had  it  not  been  for  the  misrepresentations  of 
Joseph  C.  Willard,  the  appellant,  and  his  con- 
tiuct  with  the  mayor  and  common  council  in 
respect  to  the  payment  of  the  expenses;  that 
said  Willard  persufuied  the  authorities  to  im- 
prove the  portion  of  the  street  mentioned,  by 
representing  that  he  and  his  brothers  were  the 
exclusive  owners  of  all  the  property  contiguous 
to  it;  that  they  all  desired  the  work  to  be  done; 
and  that  he  and  they  would  be  required  to  pay 
all  the  assessments,  well  knowing  that  said  rep- 
resentations were  untrue,  and  that  said  work 
was  not  necessary  and  was  not  desired  by  the 
adjacent  owners ;  and  also  well  knowing  that  by 
the  appellees'  covenant  in  their  lease,  they 
would  be  required  to  pay  the  assessment.  The 
bill  further  charges  that  the  appellant  agreed 
with  the  mayor  and  common  council,  that  if 
they  would  pass  the  ordinance  requiring  the 
work  to  be  done,  he  would  pay  the  full  amount 
of  the  expense  assessed;  that  the  trading  and 
paving  has  since  been  completed,  and  the  assess- 
ments made  upon  the  adjacent  owners,  and  the 
sum  of  $1,835.08  has  been  charged  upon  the 
property  included  in  the  lease  which  the  said 
appellant  refuses  to  pay,  and  caused  the  same 
to  be  demanded  of  the  appellees.  The  bill  prays 
the  common  council  be  enjoined*  from  collecting 
the  assessment,  or  that  it  be  set  aside  for  irregu- 
larity; or  if  not,  that  the  appellant  be  decreed 
to  jpay  it. 

There  were  four  witnesses  examined  in  the 
case.  Mr.  Wallach^  the  mayor  at  the  time  the 
ordinance  was  passed  and  the  work  done,  who 
states,  in  substance,  that  Willard,  the  appel- 
lant, had  an  interview  with  him  while  the  ordi- 
nance was  pending  in  the  city  council,  and  ex- 
pressed gr^  anxiety  for  its  passage;  that  he 
made  no  representations  to  him  while  the  bill 
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was  pending;  that  after  the  ordinance  was 
passed  and  while  the  work  was  in  progress,  it 
was  not  the  intention  of  the  witness  to  regrade 
and  repave  the  portion  of  the  street  between  the 
avenue  and  F  street,  *to  which  Willard's  [•679 
hotel  is  adjacent ;  that  had  been  paved  within  a 
few  years  with  cobble  stone;  that  the  appellant 
urged  him  to  pave  it  with  the  new  material ;  and 
as  an  inducement,  he  said  he  had  the  entire  por- 
tion of  one  side  to  pay  for;  and  that  he  and  his 
brother  owned  a  larger  portion  of  the  property 
fronting  on  it  than  any  one  person.  On  the 
witness's  suggestion  that  there  might  be  objec- 
tions on  the  part  of  Mrs.  Famum  and  Mrs. 
Burke,  the  owners  of  the  remaining  portion,  he 
said  if  they  objected  he  would  be  responsible 
for  their  assessments.  The  witness  thinks  that 
he  would  not  have  had  the  paving  done  at  that 
time  had*  it  not  been  for  the  representations  and 
urgent  request  of  the  appellant;  that  he  had  full 
power  in  the  matter  given  him  in  the  ordinance. 
The  witness  also  states  there  was  no  agreement 
between  him  and  the  appellant  that  he  was  to 
be  personally  responsible  for  the  assessments  or 
cost  of  the  pavement.  Willard  gave  him  to  un- 
derstand that  he  would  have  to  bear  the  expense 
of  the  paVement  in  front  of  his  property. 

Mr.  Owen,  an  alderman  at  the  time,  a  witness, 
states  that  he  drew  the  original  ordinance  for 
paving  the  street,  and  omitted  the  portion  of 
Fourteenth  street  between  the  avenue  and  F 
street  to  which  Willard's  hotel  is  adjacent;  that 
the  appellant  presented  an  ordinance  which  in- 
cluded this  portion,  and  witness  amended  his 
so  as  to  include  it.  He  had  omitted  this  portion 
as  it  was  well  enough  paved  with  cobble  stones. 
He  had  a  conversation  with  the  appellant  while 
the  ordinance  was  pending.  He  seemed  vexed 
at  the  delay,  and  said  he  and  his  brother  would 
have  to  pay  for  most  of  the  work,  and  that  the 
other  property  owners  were  fully  able  to  pay 
for  their  proportion,  except  as  to  the  Burch 
property,  and,  if  that  was  any  objecticm,  he 
would  pay  it  himself.  The  witness  stetes  that 
he  knew  of  no  inducemente  held  out  by  Willard 
to  procure  the  passage  of  the  ordinance,  except 
what  he  had  stated. 

Mr.  Chadwick,  one  of  the  appellees,  was  called 
as  •a  witness.  He  states  that  before  tak-  [*680 
ing  the  lease  he  took  a  full  survey  of  the  prop- 
erty and  its  surroundings;  that  the  pavement 
of  Fourteenth  street  in  front  was  in  good  condi- 
tion, and  when  taken  up  was  the  best  in  the  city. 
He  received  a  notice  from  J.  C.  and  H.  A.  Wu- 
lard,  the  landlords,  to  teke  up  the  pavement  of 
the  street  and  put  a  new  one  down,  at  which  he 
was  greatly  surprised;  and  that,  shortly  after, 
worlmien  proceeded  to  teke  up  the  old  pave- 
ment; that  he  had  no  knowleage  of  the  ordi- 
nance until  the  work  was  beg^un;  that  the 
street  at  the  time  needed  no  repfdr. 

Mr.  Ball,  called  as  a  witness,  simply  stated, 
in  answer  to  a  question,  that  the  street,  at  the 
time  the  old  pavement  was  taken  up,  was  in  the 
best  condition. 

The  court,  upon  this  evidence,  decreed  that 
Willard,  the  appellant,  should  be  liable  person- 
ally to  pay  the  assessmente  levied  upon  the 
premises  leased  to  the  appellees,  directing  that, 
if  not  paid  in  ten  days,  the  city  authorities 
should  proceed  and  sell  his  reversionary  inter- 
est therein,  to  pay  the  same. 

The  act  of  Congress  passed  February,  1865, 
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provided  "that  the  corporation  (of  the  city  of 
Washington)  shall  have  full  power  and  author- 
ity to  levy  taxes  on  particular  wards,  parts,  or 
sections  of  the  city,  for  their  particular  local 
improvement,  and  to  cause  the  curbstones  to  be 
set,  the  foot  and  carriageways  (or  so  much 
thereof  as  they  may  deem  best)  to  be  graded 
and  paved."  Another  clause  in  the  same  act 
provides  "that  the  corporation,  etc.,  is  hereby 
authorized  to  lay  and  collect  a  tax  upon  all 
property  bordering  upon  each  street  or  alley 
that  may  be  paved,  sewered,  lighted,  cleaned  or 
watered  by  said  corporation,  in  accordance  with 
the  provisions  of  this  act." 

On  the  12th  October,  1865,  the  city  author- 
ities passed  an  ordinance  which  provided  for 
the  grading  and  paving  of  Fourteenth  street 
from  the  north  side  of  Canal  street  to  the  north 
side  of  H.  street,  including  the  section  of  the 
street  in  dispute,  with  the, same  kind  of  pave- 
ment as  is  now  laid  in  F  street  north;  to  re- 
place or  reset  the  curb  stones,  repair  or  renew 
the  sidewalks  or  foot  pavement,  etc. ;  and  to  de- 
fray the  expenses  incurred,  it  directed  a  special 
tax  to  be  levied,  under  authority  of  the  act  of 
Congress  of  23d  February,  1865,  on  all  lots  or 
parts  of  lots  along  the  said  Fourteenth  street, 
the  said  taxes  to  be  assessed  and  collected  in  the 
same  manner  as  provided  by  the  act  of  May  23, 
1853. 

Some  question  has  been  made  by  the  counsel 
for  the  appellees  as  to  the  power  of  (^ongress  to 
confer  upon  the  city  authority  to  assess  upon 
the  adjacent  proprietora  of  lots  the  expense  of 
repairing  streets  with  a  new  and  different  pave- 
ment or  repairing  an  old  one.  It  is  asserted 
that  this  should  be  a  general  tax  on  the  city. 
But  the  power,  we  think,  cannot  well  be  denied. 
The  Constitution  confera  upon  Congress  the  au- 
thoritjr  to  exercise  exclusive  legislation  over 
this  district.    Art.  1,  S  8. 

The  bill  seeks  to  compel  Willard  to  pay  the 
tax  levied  on  the  hotel  (of  which  the  appellees 
are  lessees,  and  bound  by  their  covenant  to  pay 
the  same),  upon  the  grounds: 
681*]  *1.  That  he  procured  the  passage  of  the 
city  ordinance  to  make  the  improvement  in  the 
street  by  fraudulent  misrepresentations  to  the 
mayor  and  common  council,  with  the  intent  to 
cast  upon  the  lessees  the  burden  of  the  tax,  and 
to  benefit  his  own  reversionary  interest  in  the 
premises;  and, 

2.  That  he  had  agreed  with  the  mayor  and 
common  council,  if  they  would  pass  the  ordi- 
nance requiring  the  improvements  to  be  made, 
he  would  pay  the  full  amount  of  any  assess- 
ments or  tax  for  and  on  account  of  the  expense 
of  the  same. 

On  looking  into  the  proofs  in  the  record  it 
will  be  seen  that  this  second  ground  for  charg- 
ing Willard,  the  appellant,  with  the  expense  of 
the  improvements  is  wholly  unsustained.  No 
such  agreement  was  made  as  alleged  in  the  bill. 

And  as  it  respects  the  first  ground,  the  only 
evidence  in  support  of  it  is  that,  pending  the 
ordinance  before  the  city  council,  m  a  conver- 
sation with  Alderman  Owen,  he  said  that  he 
and  his  brothers  would  have  to  pay  for  most  of 
the  work,  and  that  the  other  property  owners 
along  there  were  fully  able  to  pay  their  propor- 
tions, except  as  to  the  Burch  property,  and  if 
there  was  any  objection  as  to  that  ne  would  pay 
for  it  himself — that  portion  of  it.  The  witness 
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said  that  he  knew  of  no  inducements  held  out  by 
Willard  to  procure  the  passage  of  the  ordinance, 
except  as  suited  above. 

Without  stopping  to  inquire  whether  a  mis- 
representation simply  to  cme  of  the  aldermen 
constituting  the  board,  to  induce  him  to  pass  an 
ordinance  for  the  improvement  of  a  street,  could 
be  regarded  as  making  out  a  case  of  misrepre- 
sentation that  would  subject  the  guilty  party 
to  any  responsibility  for  its  passage,  or  wneth- 
er,  if  such  responsibility  was  established,  the 
appropriate  remedy  would  not  be  an  action  at 
law,  it  is  sufiicient  to  say,  in  the  present  case, 
that  there  is  no  evidence  in  the  record  dhowine 
that  the  representations  made  were  untrue,  and 
hence  the  first  ground  for  subjecting  the  appel- 
lant also  fails. 

We  say  nothing  as  to  the  representations 
made  to  the  mayor  after  the  passage  of  the 
ordinance  and  while  the  work  was  in  progress, 
or  how  far  these  might  subject  the  appellant 
*to  liability,  as  that  evidence  is  not  per-  [*682 
tinent  to  the  issue  made  in  the  bill  before  us. 

The  decree  belovo  reversed;  cause  remitted^ 
with  directions  to  dismiss  the  biVL 


ALEXANDER  CROSS,  Appi^ 

UNITED  STATES. 

(See  8.  C.  14  Wall.  479-484.) 

Re-tridl  in  court  of  claims — successive  suits  for 
rent — plea  of  former  recovery, 

IP  Where  Congress  directed  the  court  of  claims 
to  rehear  a  claim  which  had  been  decided  against 
by  that  court  on  account  of  the  informality  of  the 
papers;  held,  that  Congress  intended  that  such 
court  should  whollj  disregard  such  Informality. 
'  2.  In  covenant  for  non-pavment  of  rent,  payable 
at  different  times,  a  new  action  lies  as  often  as  the 
respective  sums  become  due  and  payable. 

3.  Where  the  snit  is  for  Instalments  of  rent  not 
due  when  a  former  suit  was  instituted,  and  they 
were  not  included  in  It  In  any  stage  of  the  proceed- 
ing, the  plea  of  former  recovery  is  no  bar. 

[No.  196.] 
Argued  OcU  SI,  t872.    Decided  Nov.  11,  187t. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr,  J.  J.  Goombs  for  appellant. 
Mr,  Geo.  H.  William«,  Attu,  Cfen,,  O.  H. 
Hill»  Asst,  Atty,  Oen,,  for  appellee. 

Mr.  Justice  D«Tia  delivered  the  opinion  of 
the  court : 

The  only  question  in  this  case  relates  to  the 
proper  construction  of  the  joint  resolution  of 
Congress  of  July  2d,  1864,  for  the  relief  of 
Alexander  Cross.  The  action  of  Congress  was 
based  on  the  following  state  of  facts : 

One  Daniel  Saffarans,  in  1851,  according  to 
the  forms  of  law,  leased  to  the  United  States  for 
a  period  of  ten  years,  at  a  certain  monthly  rent, 
a  warehouse  in  San  Francisco.  The  claimant, 
Cross,  advanced  the  money  to  complete  the 
building  and  waa  compelled,  for  his  own  pro- 
tection, to  purchase  the  property  and  the  con- 
tract of  lease.  The  coptract  was  assigned  to 
him  and  the  warehouse  occupied  by  the  gov- 
ernment for  a  period  of  three  years,  when  Mr. 
Outhrie.  the  Secretary  of  the  Treasury,  against 
his  written  protest,  rescinded  the  contract. 

On  the  15th  of  November,  1856,  Cross  peti- 
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tioned  the  court  of  claims  for  relief,  but  failed 
to  obtain  it,  <m  the  ground  that  the  assi^ment 
of  the  lease  was  defective  and  insufficient  to 
vest  in  him  a  legal  title  to  the  accruing  rents. 
This  adverse  decision,  in  conformity  with  the 
law  at  that  time,  was  reported  to  Congress,  and 
while  the  proceeding  was  pending  there,  the 
joint  resolution  referred  to  was  passed. 

This  resolution,  after  reciting  that  the  de- 
cision in  question  was  rendered  on  the  sole 
ground  of  an  alleged  technical  defect  in  the 
release,  directs  that  the  case  be  remanded  to 
the  court  of  claims  for'  a  further  authority 
to  r Alder  judgment  for  the  petitioner,  if  he 
were  found  to  be  the  equitable  owner  of  the 
lease,  notwithstanding  the  defective  assignment, 
on  condition  that  he  secure  the  government  by 
a  proper  indemnifying  bond  against  any  claim 
which  the  heirs  or  representatives  of  Saffarans. 
who  was  then  deceased,  should  make  on  account 
of  the  "contract  or  lease."  In  accordance  with 
these  directions.  Cross,  in  July,  1864,  by  a  sup- 
plemental petition,  asked  the  court  of  claims 
to  rehear  the  cause  and  give  him  judgment  for 
the  instalments  of  rent  claimed  in  his  original 
petition,  embracing  the  periods  of  time  between 
the  14th  day  of  August,  1863,  and  the  14th  day 
of  November,  1856.  This  was  done,  and  the 
present  action  wa«  brought  two  years  after- 
wards, to  recover  the  instalments  of  rent  which 
were  not  included  in  the  first  suit. 

The  court  below  held  that  this  suit  could  not 
be  maintained,  because  the  power  and  authority 
conferred  upon  it  by  the  joint  resolution  had 
been  exhausted  when  it  reheard  the  cause  and 
Tendered  judgment. 

Was  this  ruling  correct? 

This  would  be  to  take  a  narrow  view  of  the 
legislative  intention  in  this  case  and  to  give 
substantial  effect  to  the  technical  defenses 
which  have  distinguished  this  litigation.  There 
is  no  defense  now  on  the  merits,  nor  was  there 
when  the  case  went  to  Congress.  It  went 
there,  not  because  the  United  States  was  not 
bound  by  the  covenants  of  the  lease,  but  for 
the^  reason  that,  in  the  opinion  of  the  court  of 
claims,  Cross  had  not  the  legal  right  to  enforce 
the  obligation.  Saffarans  had  undertaken  to 
to  assign  the  lease  to  Cross,  and  no  question 
was  made  as  to  his  ownership  until  the  Secre- 
tary of  the  Treasury  attempted  to  rescind  the 
contract.  Tlien  it  was  discovered  that  the  as- 
signment lacked  legal  formality,  and  the  gov- 
ernment availed  itself  of  this  defense,  and  this 
only,  in  the  court  of  claims  to  defeat  the  action. 
In  this  state  of  case  Congress  was  called  upon 
to  act. 

The  technical  defect  in  the  mode  of  assign- 
ment was  the  only  obstacle  encountered  by 
Cross  in  the  prosecution  of  his  claim,  yet  while 
it  remained  it  was  effectual  to  prevent  a  recov- 
ery. To  remove  it  and  allow  a  trial  on  the 
merits  required  the  assent  of  Congress,  and  this 
was  given.  That  the  waiver  by  Congress  of  the 
right  of  the  United  States  to  make  this  defense 
was  not  limited  to  any  particular  suit,  but  was 
extended  to  the  entire  controversy  respecting 
the  lease,  seems  clear  enough  from  the  language 
of  the  resolution  itsetf.  The  court  of  claims 
was  told  if  it  found  Cross  to  be  the  equitable 
owner  of  the  lease,  and  in  justice  and  equity 
oititled  to  the  rents  (if  any)  due  thereon  from 
the  United  States,  to  render  judgment  in  his  fa- 
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vor,  notwithstanding  any  technical  defect  in  the 
assignment  of  the  lease.  And  to  leave  no  room 
for  doubt  on  the  subject,  the  court  was  directed 
further  to  take  bond  from  Cross  to  indemnify 
the  government  "against  any  demand  which 
may  be  set  up  and  established  by  or  on  behalf 
of  the  heirs  or  representatives  of  Saffarans,  un- 
der or  by  virtue  of  said  contract  or  lease."  Why 
the  extent  of  this  requirement,  if  the  waiver 
was  only  applicable  to  the  rents  in  controversy 
in  the  proceeding  then  *pending  before  [*48i 
Congress?  We  cannot  suppose,  without  an  ex- 
press declaration  to  that  effect,  that  Congress 
intended  to  legislate  in  a  manner  that  would 
enable  a  creditor  of  the  government  to  obtain 
only  a  part  of  his  claim  when  the  whole  of  it 
was  deemed  by  the  court  that  tried  the  case  to 
be  meritorious. 

It  is  true  the  lease  was  at  an  end  when  Con- 
gress acted  and  the  court  reheard  the  cause,  and 
Cross  could,  by  proper  amendment  to  his  peti- 
tion, have  embraced  also  that  portion  of  his  de- 
mand for  which  he  now  sues;  and  that  would 
have  been  the  proper  course  for  him  to  have 
pursued,  but  he  was  not  compelled  to  take  it. 
In  covenant  for  non-payment  of  rent,  payable 
at  different  times,  a  new  action  lies  as  often  as 
the  respective  sums  become  due  and  payable. 
As  this  suit  is  for  instalments  of  rent  not  due 
when  the  first  suit  was  instituted,  and  as  they 
were  not  included  in  it  in  any  stage  of  the  pro- 
ceeding, the  plea  of  former  recovery  has  no  ap- 
plication.* 

On  the  finding  of  facts  by  the  court  below, 
judgment  should  have  been  rendered  for  the 
claimant  for  $60,515.01. 

It  i«,  therefore^  ordered  thai  the  judgment  he 
reversed-  and  the  cause  remanded  to  the  Court 
of  Claims,  toith  directions  to  enter  judgment  for 
that  sum. 


JOHN  DIRST,  Plff,  in  Err., 

V. 

WILLIAM  B.  MORRIS. 
(See  S.  C.  14  Wall.  484-491.) 

Record,  when  admissible  to  show  title — error, 
when  retnewed — priority  of  mortgage  under 
recording  acts, 

1.  Record  In  a  foreclosure  suit  Is  admissible  in 
evidence.  In  establishing  title,  although  one  of  the 
defendants  has  not  been  served  with  process  in  the 
case. 

2.  This  court,  sitting  as  a  court  x>t  error,  cannot 
pass  upon  the  weight  or  sufficiency  of  the  evidence, 
as  it  does  In  equity  appeals. 

3.  In  such  a  case,  where  there  was  no  special  find- 
ing of  the  facts,  If  a  jury  Is  waived  ana  the  court 
chooses  to  find  generally  for  one  side  or  the  other, 
the  losing  party  has  no  redress  on  error,  except  for 
the  wrongful  admission  or  rejection  of  evidence. 

4.  Where  there  was  no  proof  that  the  mortgagee, 
when  the  mortgage  was  given,  had  any  notice  of  a 
prior  unrecorded  deed,  the  mortgage  has  prlorliy. 

[No.  180.] 
Argued  Oct,  29,  1872,    Decided  Nov.  11,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
ITie  case  is  stated  bv  the  court. 
Mr,  Samuel  W.  Fuller  for  plaintiff  in  er 
ror. 

Messrs.  Thomas  Dent,  J,  M,  Carlisle,  and  J. 
D.  MePlierson  for  defendant  in  error. 
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Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  ejectment  broughtf  by 
Morris,  the  defendant  in  error,  against  Dirst, 
the  plaintiff  in  error,  for  the  recovery  of  a  cer- 
tain quarter  section  of  land  in  Kendall  county, 
Illinois.  In  1837  the  lot  belonged  to  one  Rus- 
sell, and  the  plaintiff  in  ejectment  claimed  title 
through  a  mortgage  given  by  Russell  to  the  So- 
licitor of  the  Treasury,  in  December  of  that 
year,  upon  that  and  other  lands,  to  secure  a 
debt  due  from  him  to  the  United  States.  Mus- 
sel 1  had  previously,  in  May,  1837,  given  a  deed 
for  the  land  in  question  to  one  Breese;  but  this 
deed  was  not  recorded  in  the  proper  office  im- 
til  1864;  and  there  is  no  evidence  that  it  was 
known  to  the  agents  of  the  government  when 
the  mortgage  was  given.  The  plaintiff  in  er- 
ror claims  under  this  deed  to  Breese.  In  1840, 
the  mortgage  given  to  the  government  was  fore- 
closed and  the  property  sold,  the  government 
being  the  purchaser ;  from  which  the  defendant 
in  error  deraigns  title  by  intermediate  convey- 
ances. 

On  the  trial  of  the  cause  before  the  court,  a 
jury  having  been  waived,  the  plaintiff  in  eject- 
ment, having  first  put  in  the  mortgage  to  the 
government,  offered  in  evidence  the  record  of 
the  foreclosure  suit ;  to  which  the  defendant  ob- 
jected on  the  ground,  amongst  others,  that 
Breese  had  not  been  served  with  process  in  the 
cause.  To  prove  this  he  referred  to  the  record 
itself,  and  also  proved  by  parol  that  Breese  was 
not  in  Chicago  m  1840,  but  was  in  New  York; 
and  further  produced  the  original  subpoenas  and 
files  in  the  cause.  The  papers  showed  that 
Breese  was  made  a  party  to  the  bill,  and  that 
his  name  had  been  included  in  the  subpcena, 
and  the  record  recited  that  the  subpoena  was  re- 
turned by  the  marshal  into  the  clerk's  office, 
executed  by  all  the  defendants;  but  the  return 
of  the  subpoena  did  not  show  any  service  on 
487*]  Breese.  Nevertheless,  •the  court  ad- 
mitted the  record  in  evidence,  and  the  defend- 
ant excepted. ' 

We  think  there  was  no  error  in  admitting 
this  evidence,  whether  Breese  was  served  with 
the  subpoena  or  not.  If  he  was  not  served,  and 
could  show  that  fact,  he  was  not  bound  by  the 
decree.  But  the  decree  and  sale  formed  a  link 
in  the  plaintiff's  chain  of  title  from  Russell, 
and  at  this  stage  of  the  cause  the  deed  from 
Russell  to  Breese  had  not  been  given  in  evi- 
dence. So  far  as  yet  appeared,  the  evidence 
was  not  only  admissible,  but  effective  to  trans- 
fer the  title.  But  it  waa  admissible  in  any 
view,  for  it  tended  to  show  title  from  a  party 
formerly  seised,  and  the  plaintiff  had  a  right  to 
exhibit  it,  subject  to  such  decision  with  regard 
to  its  effect  as  might  become  necessary  after  all 
the  evidence  was  in. 

The  same  remarks  apply  to  the  admission  of 
the  deed  from  the  Solicitor  of  the  Treasury  to 
the  plaintiff's  grantor. 

The  only  other  alleged  error  necessary  to  be 
noticed  is  the  ruling  of  the  court  at  the  close  of 
the  trial. 

The  defendant,  on  his  part,  had  produced 
Breese's  deed,  and  mesne  conveyances  to  him- 
self, and  evidence  to  show  that  under  this  title 
in  1864,  he  had  taken  possession  of  the  prop- 
erty, which,  till  then,  was  unoccupied.  He  now 
insisted  that  his  right  waa  paramount  to  that 
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of  the  plaintiff.  But  the  court  decided  that  the 
plaintiff  was  entitled* to  recover,  notwithstand- 
ing the  possession  taken  by  the  defendant,  and 
found  the  issues  generally  in  the  plaintiff's  fa- 
vor. 

The  particular  reason  why  or  ground  on 
which  this  decision  waa  made  is  not  specified. 
The  court  was  exercising  the  functions  of  both 
court  and  jury,  and  whether,  as  matter  of  fact, 
it  regarded  the  proof  sufficient  to  show  that 
Breese  had  been  served  with  process  in  the  fore- 
closure suit,  or  whether,  as  matter  of  law,  it  re- 
garded that  fact  as  not  material,  or  what  other 
view  of  the  case  it  may  have  taken,  does  not 
appear  and,  therefore,  no  error  can  be  asserted 
in  the  decision.  This  court,  sitting  as  a  court 
of  error,  cannot  pass  as  it  does  in  equity  ap- 
peals, upon  the  weight  or  sufficiency  of  the  evi- 
dence; and  there  *was  no  special  finding  [*491 
of  the  facts.  Had  there  been  a  jury,  the  de- 
fendant might  have  called  upon  the  court  for 
instructions,  and  thus  raised  the  questions  of 
law  which  he  deemed  material.  Or  had  the 
law,  which  authorizes  the  waiver  of  a  jury,  al- 
lowed the  parties  to  require  a  special  finding  of 
the  facts,  then  the  legal  Questions  could  have 
been  raised  and  presented  here  upon  such  find- 
ings as  upon  a  special  verdict.  But  as  the  law 
stands,  if  a  jury  is  waived  and  the  court  chooses 
to  find  generally  for  one  side  or  the  other,  the 
losing  party  has  no  redress  on  error,  except  for 
the  wrongful  admissicm  or  rejection  of  evidence. 

However,  as  there  was  no  proof  that  the  gov- 
ernment agents,  when  the  mortgage  was  given, 
had  any  notice  of  Breese's  unrecorded  deed, 
and  as  the  mortgage  in  such  case  would  have 
the  superior  efficacy,  and  would  entitle  the 
mortgagee  or  his  assigns  to  possession  of  the 
land  on  non-payment  of  the  money  at  maturity, 
we  do  not  see  on  what  possible  ground  the  de- 
fendant could  have  claimed  to  succeed. 

No  error  appearing  on  the  record,  the  judg- 
ment of  the  court  lelqw  ia  affirmed. 


JOSHUA  COLLINS  et  a|.,  Plffa.  in  Err., 

V, 

-  LAURASON  RIGGS. 
(See  S.  C.  14  Wall.  491-493.) 

Redemption    from    mortgage    sale — tender    of 
amount — distribution  of. 

1.  To  redeem  property  which  has  been  sold  under 
a  mortgage.  It  Is  not  suflicient  to  tender  the 
amount  of  the  sale  where  it  Is  less  than  the  mort- 
gage debt  The  whole  mortgage  debt  must  oe 
tendered  or  naid  into  court. 

2.  Such  money  will  be  subject  to  distribution  be- 
tween the  mortgagee  and  the  purchaser  at  the 
mortgage  sale  in  equitable  proportions,  so  as  to  re- 
imburse the  latter  bis  purchase  money,  and  pay 
the  former  the  balance  of  his  debt. 

[No.  181.] 

j^uhmitted   Oct.   29,   1872.    Decided   Nov.   11, 

1872. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
L  states  for  the  Northern  District  of  Illinois. 

The  case  is  sufficiently  stated  bv  the  court. 

Mr.  B.  G.  Cook  for  plaintiffs  in  error. 

Mesers.  Thomas  Dent,  Carlyle  A  Mo- 
Pkerson  for  defendant  in  error. 

Mr.  Justice  Bradley  'delivered  the  opinion 
of  the  court : 
This  ease  is,  substantially,  similar  to  that  of 
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Dirat  v.  MorrUt,  ante,  722,  and  raises  the  same 
question.  It  has,  however,  the  additional  fea- 
ture of  proof  offered  bv  the  defendants  *in  eject- 
ment, to  show  that  they  had  tendered  to  the 
plaintiff  during  the  pendeney  of  the  action,  a 
certain  sum  as  redemption  money  for  the  prem- 
ises in  oontroversy,  from  the  mortgage  ^ven  by 
Russell  as  described  in  Dirat  t.  Mama,  The 
amount  tendered  was  the  amount  for  which  the 
lot  was  struck  off  at  the  marshal's  sale  under 
the  decree  of  foreclosure,  together  with  taxes, 
interest  and  costs.  The  court  simply  decided 
that  the  evidence,  as  presented,  was  not  com- 
petent or  sufficient  to  constitute  a  defense  to 
the  action;  but  upon  what  ground,  whether  of 
fact  or  law,  does  not  appear.  Clearly  the  cri- 
terion was  incorrect  by  which  the  amount  tend- 
ered was  cauged. 

To  re^m  property  which  has  b^en  sold 
under  a  mortgage  for  less  than  the  mortgage 
debt,  it  is  not  sufficient  to  tender  the  amount  of 
the  sale.  The  whole  mortgage  debt  must  be 
tendered  or  paid  into  court.  The  party  offer- 
ing to  redeem,  proceeds  upon  the  hypothesis 
that,  as  to  him,  the  mortgage  has  never  been 
foreclosed  and  is  still  in  existence.  Therefore 
he  can  only  lift  it  by  paying  it.  The  money 
will  be  subject  to  distribution  between  the 
mortgagee  and  the  purchaser,  in  equitable  pro- 
portions, so  as  to  reimburse  the  latter  his  pur- 
chase money  and  pay  the  former  the  balance  of 
his  debt. 

The  judgment  mtiat  he  affirmed. 


DAVID  TURNER,  Plff.  in  Err., 

V. 

JAMES  M.  SMITH. 
(See  S.  C  14  Wall.  658-564.) 

SaU  of  landa  for  tamea — oommiaaioner  not  re- 
quired to  aell  peraonal  propertjf — rent  charge 
out  off  hy  aale, 

1.  Under  the  amendment  to  the  7th  section  of 
the  act  of  Jane  7, 1862,  passed  Feb.  6,  1868,  where 
a  private  person  bid  a  sum  suflldent  to  pay  the 
tax,  interest  and  cost,  the  commissioner  is  not 
boimd  to  bid  off  the  land  for  a  mm  not  exceeding 
two  thirds  its  value,  or  to  make  it  bring  tliat  much. 

2.  Tlie  statute  does  not  require  the  tax  commis- 
sioners to  hunt  up  the  owner  not  to  make  the  tax 
oat  of  personal  property. 

8.  The  tax  is  a  direct  tax  on  the  land,  and  on  all 
the  estates,  interests  and  claims  connected  with  or 
growing  ont  of  the  land,  and  a  rent  charge  was  cut 
off  ana  destroyed  bv  it. 

[No.  202.] 
Argued  Oct.  SI,  1872.    Decided  Nov.  11,  1872. 

IN  ERROR  to  the  Supreme  Ck>urt  of  Appeals 
of  the  (Commonwealth  of  Virginia. 
In  May,  1861,  R.  l^L  &  J.  M.  Smith  were  the 
occupants,  and  claimed  to  be  the  owners,  of  a 
house  and  lot  of  ground  situate  in  the  dty  of 
Alexandria,  Va.  At  the  commencement  of  the 
Civil  War,  they  abandoned  their  residence  and 
went  within  the  military  lines  of  the  Confeder- 
ate States.  Mar.  1, 1864,  the  said  property  was 
sold  by  the  tax  commissioners,  under  author- 
ity of  the  act  of  Congress  for  the  collection  of 
direct  taxes  in  insurrectionary  districts  within 
the  United  States^  and  for  other  purposes;  and 
was  purchased  by  the  appellant,  David  Turner, 
to  whom  a  tax  sale  certificate  was  executed  by 
said  commissioners.  Turner  was  thereupcm 
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placed  in  possession  of  the  property,  and  still 
cqptinues  in  possession. 

After  the  close  of  the  war,  the  Smiths  insti- 
tuted a  proceeding  against  Turner  upon  a  war- 
rant  of  distress  for  rent,  claiming  that  they 
were  the  owners  of  a  yearly  rent  charge  of  $224, 
issuing  out  of  and  charged  upon  said  house  and 
lot.  The  warrant  was  levied  upon  the  property 
of  Turner,  who  gave  a  forthcoming  bond,  whid^ 
being  forfeited,  proceedings  were  taken  to  ob- 
tain judgment  thereon.  Turner,  under  author- 
ity of  the  statute  of  Virginia,  made  defense, 
claiming  that  there  was  no  rent  due  the  Smiths, 
and  that  the  distress  was  otherwise  illeffal.  The 
jury  found  a  special  verdict,  upon  which  the 
court  rendered  a  judgment  in  favor  of  plain- 
tiffs. To  this  judgment  Turner  obtained  a  writ 
of  error  to  the  fourth  judicial  district  court, 
and  afterwards  to  the  supreme  court  of  appeals 
of  Virginia.  Both  of  these  afiirmed  the  deci- 
sion of  the  lower  courts.    See,  18  Gratt.  830. 

The  case  further  appears  in  the  opinion. 

Mr.  Francis  Ic  Sniith  for  plaintiff  in 
error. 

Meaara,  G.  W.  Wattlos  and  O.  W.  Brent 
for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  appeals  of  the  commonwealth  of  Virginia, 
and  the  suit  in  that  court  involved  title  to  land. 
The  plaintiff  in  error  claimed  title  under  a  sale 
for  taxes,  made  by  authority  of  the  several  acts 
of  Congress  of  1861  and  1862,  for  imposing  and 
collectinff  a  direct  tax.  The  decision  was 
against  the  title  thus  set  up,  and  it  is,  there- 
fore, properly  before  us  for  review. 

Two  propositions  are  relied  on  to  defeat  that 
title: 

1.  That  the  land  was  sold  at  the  tax  sale  for 
less  than  two  thirds  of  its  assessed  value. 

2.  That  the  plaintiffs  below,  in  whose  favor 
the  judgment  was  rendered,  were  the  owners  of 
a  rent  diarge  on  the  land,  which  was  not  extin- 
guished by  the  sale  for  the  unpaid  taxes. 

1.  The  first  of  these  propositions  is  founded 
on  the  amendment  to  the  7th  section  of  the  act 
of  1852  passed  February  6,  1863.  12  Stat  at 
L.  640.  The  latter  act  undoubtedly  was  intend- 
ed to  be  a  substitute  for  the  7th  section  of  the 
former,  and  to  supersede  it  entirely.  In  a  case 
of  doubtful  construction  it  is,  therefore,  im- 
portant to  consider  what  changes  are  made  by 
the  latter  in  r^rd  to  the  matter  now  in  oon- 
troversy. By  the  original  section  the  commis- 
sioners who  were  appointed  for  the  collection 
of  the  tax  were  required,  at  the  time  and  place 
of  sale,  to  cause  the  lots  and  lands  to  be  sever- 
ally sold  to  the  highest  bidder  for  a  sum  not 
less  than  the  tax,  penalty  and  costs,  and  ten  per 
centum  per  annum  interest  on  said  tax,  pursu- 
ant to  notice,  and  to  strike  off  the  same  sever- 
ally to  the  United  States  at  that  sum,  unless 
some  person  should  bid  the  same  or  a   larger 

sura. 

The  amendment  says  that  the  commissioners 
shall  be  required,  "at  the  time  and  place  of  sale, 
to  cause  the  same  to  be  severally  sold  to  the 
highest  bidder  for  a  sum  not  less  than  the  taxes, 
penalty  and  costs,  and  ten  per  centum  per  an- 
num interest  on  said  tax,  pursuant  to  notice; 
in  all  cases  *where  the  owners  of  said  [*561 
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lots  or  parcels  of  ground  shall  not,  on  or  before 
the  day  of  sale,  appear  in  person  before  the 
board  of  commissioners  and  pay  the  amount  of 
said  tax,  with  ten  per  centum  interest  thereon, 
with  costs  of  advertising  the  same,  or  request 
the  same  to  be  struck  off  to  a  purchaser  for  less 
than  two  thirds  of  the  assessed  value  of  said 
several  lots  or  parcels  of  ground,  the  said  com- 
missioners shall  be  authorized,  at  said  sale,  to 
bid  off  the  same  to  the  United  States  at  a  sum 
not  exceeding  two  thirds  of  the  assessed  value 
thereof,  unless  some  person  shall  bid  a  larger 
sum." 

The  first  act  and  the  second  are  alike  in  the 
provision  that  the  land  shall  be  sold  to  the 
highest  bidder  for  a  sum  not  less  than  what  is 
due  on  it  for  tax,  interest  and  cost.  This,  in 
both  cases,  refers  to  bids  by  others  than  the 
United  States.  In  reference  to  bids  made  by 
the  conunissioners  on  behalf  of  the  « United 
States,  there  is  a  change.  The  first  statute 
made  it  imperative  that  the  commissioner 
should  strike  off  the  land  to  the  United  States 
at  the  amount  of  the  tax,  interest  and  costs, 
unless  others  bid  that  or  a  larger  sum;  and  it 
is  a  fair  inference  that  the  commissioners  were 
not  authorized  to  bid  at  all  for  the  land,  unless 
it  be  called  a  bid  to  strike  it  off  to  the  covern- 
ment,  when  no  one  else  would  take  it,  for  the 
tax,  interest,  and  costs. 

The  second  statute  makes  a  material  change 
in  this  part  of  the  law.  When  the  owner  does 
not  pay,  or  request  the  same  to  be  struck  off  to 
a  purchaser  for  a  less  sum  than  two  thirds  of 
its  value,  the  commissioners  are  authorized  to 
bid  off  the  same  to  the  United  States  at  a  sum 
not  exceeding  two  thirds  of  such  assessed  value. 

The  intention  in  making  this  change  seems  to 
us  to  be  to  remove  the  restriction  by  which  the 
United  States  must  either  take  the  land  for  the 
taxes  or  let  it  go  t6  whoever  would  pay  the 
taxes,  or  any  greater  sum,  if  he  was  the  highest 
bidder.  After  the  amount  due  was  offered,  the 
government  was,  by  the  first  statute,  no  longer 
a  competing  bidder,  and  the  owner  was  at 
the  mercy  of  private  bidders.  Under  the  new 
statute  the  commissioner  could  become  a 
562*]  *oompetitor  after  the  amount  of  the  tax 
was  bid,  with  two  limitations.  First,  he  should 
not  bid  aflainst  a  purchaser  whom  the  owner, 
by  re<mest,  preferred.  And,  second,  he  should 
not  bid  beyond  two  thirds  of  the  value. 

Instead  of  being  bound  to  bid  that  sum,  he 
waa  authorized  to  bid  any  sum  not  exceeding 
that,  and  could  not  bid  tiiat  if  the  purchaser 
requested  that  it  might  be  struck  off  to  a  friend 
for  less  tlian  that  sum.  If  the  language  had 
been  that  he  was  authorized  to  bid  it  off  at  two 
thirds,  it  would  be  a  forced  and  unnatural  con- 
struction of  the  section  to  hold  that  the  words 
were  imperative.  The  language  which  would 
express  that  idea  would  be  Uiat  he  was  required 
to  do  it,  or  that  he  should  not  bid  it  off  for  a 
less  sum.  But  here,  while  he  is  authorized  to 
bid,  that  bid  may  be  for  any  sum  not  exceeding 
two  thirds  its  value. 

But  the  sale  in  this  case  comes  within  the 
first  eatery.  The  United  States  did  not  bid 
at  all.  A  private  person  bid  a  sum  sufficient 
to  pay  the  tax,  interest  and  costs,  and  the  com- 
missioner let  him  have  it,  and  we  see  nothing  in 
the  statute  which  forbids  it.  Certainly  we  can- 
not infer  because  the  United  States  authorized 
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the  commissioner  in  a  defined  contingency  to 
bid  off  the  land  for  a  sum  not  exceeding  two 
thirds  its  value,  that  he  was,  therefore,  l^und, 
in  all  cases  to  make  it  bring  that  much. 

We  think  there  was  error  in  the  "appellate 
court  of  Virginia  in  holding  the  sale  void  be- 
cause this  was  not  done. 

2.  In  the  act  of  August  5,  1861,  apportioning 
the  tax  of  $20,000,000  among  the  states,  accord- 
ing to  population,  provision  is  made  for  its  col- 
lection out  of  the  landd  within  those  states,  if 
not  paid  by  the  states.  Under  the  provisions 
of  that  act  it  might  admit  of  some  doubt  wheth- 
er the  tax  was  in  its  essence  a  tax  on  the  land, 
and  on  all  the  various  estates  into  which  the  fee 
may  have  been  divided,  or  was  a  tax  on  the  own- 
er of  the  land,  and  levied  on  the  interest  of  the 
owner  in  it,  and  on  no  other  subordinate  or  in- 
corporeal interest.  But  no  tax  was  ever  collect- 
ed, or  any  land  sold  imder  that  act.  The  states 
which,  in  the  war  for  the  support  of  which  this 
tax  was  levied,  supported  tne  general  govern- 
ment, 'assumed  and  paid  the  portion  al-  [*563 
lotted  to  each.  With  regard  to  the  states 
which  were  in  insurrection,  Ck)iigress  passed  a 
new  law  for  the  assessment  and  collection  of 
their  portion  under  which  the  sale  in  this  case 
was  made.  That  act,  the  statute  of  1862,  to 
which  we  have  already  referred,  directed  the 
commissioners  to  whom  the  collection  of  the  tax 
was  intrusted,  to  take  the  last  assessment  of 
the  value  of  the  lands  made  in  each  state  for 
state  taxation  as  the  baais  on  which  the  tax 
charged  to  that  state  by  the  act  of  1861  should 
be  apportioned  among  the  several  lots  and  par- 
cels within  that  state,  and  a  penalty  of  fifty 
per  cent  was  added  in  each  case  for  non-pay- 
ment. The  President  was  directed  to  declare 
by  his  proclamation  what  states  or  parts  of 
states  were  in  insurrection,  and  "thereupon  the 
said  several  lots  or  parcels  of  land  oecame  . 
charged  respectively  with  their  respective  por-  ' 
tions  of  said  direct  tax,  and  the  same,  together 
with  the  penalty,  became  a  lien  thereon  without 
any  further  proceedings  whatever."  12  Stat, 
at  L.  422.  Section  3  save  a  time  in  which  this 
tax  might  be  paid,  and  §  4  proceeds  to  say  that 
''the  title  of,  in,  and  to  each  and  every  parcel  of 
land  upon  whidi  said  tax  has  not  been  paid  as 
above  provide<l,  shall  thereupon  be<K>me  forfeit- 
ed to  tne  United  States,  and  upon  the  sale  here- 
inafter provided  for  shall  vest  in  the  United 
States,  or  in  the  purchaser  at  such  sale,  in  fee 
simple,  free,  and  discharged  from  all  liens,  en- 
cumbrances, right,  title,  and  claim  whatsoever." 

There  is  nothing  in  the  statute  which  re- 
quires the  tax  commissioners  to  hunt  up  the 
owner,  or  to  make  the  tax  out  of  personal  prop- 
erty of  his^  or  which  may  be  found  upon  the 
land.  It  is  clearly  a  direct  tax  on  the  land,  and 
on  all  the  estates,  interests  and  claims  connect- 
ed with  or  CTOwing  out  of  the  }and.  All  this 
was  forfeited  to  the  United  States  on  non-pay- 
ment of  the  taxes,  and  passed  with  the  sale  to 
the  purchaser,  subiect  alone  to  the  right  of  re- 
demption, which  the  law  allowed.  In  that  re- 
spect it  was  a  defeasible  title,  but  in  all  other 
respects  perfect,  complete,  and  entire.  The 
language  of  the  statute  is  explicit  to  this  pur- 
port, and  the  policy  and  necessity  of  the  gov- 
ernment, which  dould  not  *look  after  the  .[•664 
fugitive  and  hostile  owners,  required  such  a 
tax,  and  such  a  mode  of  collecting  it. 
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We  are  of  opinion,  therefore,  that  the  sale 
beine  a  valid  one,  the  rent  charge  of  the  defend- 
ant m  error  was  cut  off  and  destroyed  by  it. 

The  judgment  of  the  Court  of  Appeals  is  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion* 


UNITED  STATES,  Plff,  in  Err., 

V. 

JAIMES  W.  POWELL  et  al. 

(See  S.  C.  14  Wall.  493-504.) 
Distiller's    bond — distillery     warehouse — sure- 
ties, how  far  hound. 

1.  Where  a  distiller,  gave  a  bond,  conditioned 
that  he  should  faithfully  comply  with  all  the  pro- 
visions of  law  in  relation  to  the  duties  and  busi- 
ness of  distillers,  he  is  bound  to  pay  the  wages  of 
the  storekeepers  placed  by  the  government  In 
charge  of  his  dlstlliery  warehouse,  as  required  by 
a  Joint  Resolution  of  Congress,  passed  after  the 
execution  of  his  bond.  .      ^  ^ 

2.  A  distillery  warehouse  Is  a  bonded  warehouse 
within  the  moaning  of  the  joint  resolution. 

3.  Such  distiller  must  pay  the  government  for 
work  done  bv  the  storekeepers,  or  for  money  paid 
for  their  per  diem  wages,  on  Sunday.      . 

4.  The  sureties  In  such  bond  are  bound  in  the 
same  manner  as  their  principals. 

[No.  188.] 

8uhmitt€d   Oct.    29,    1S72,    Decided    l^ov.    11, 

1872. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

This  wais  an  action  of  debt  brought  by  the 
United  States  against  the  defendants  in  error, 
as  principals  and  sureties,  on  two  distillers' 
bonds  given  under  the  7th  section  of  the  inter- 
nal revenue  law  of  July  20,  1866,  15  Stat,  at 
L.  127,  one  of  which  bore  date  Dec.  1,  1868, 
and  the  other  Apr.  29,  1869,  and  each  of  which 
was  conditioned  as  follows:  that  "If  the  said 
James  W.  Powell  and  Henry  J.  Hildebrand 
shall,  in  all  respects,  faithfully  comply  with  all 
the  provisions  of  law  in  relation  to  the  duties 
and  business  of  distillers,  and  shall  pay  all  pen- 
alties incurred  or  fines  imposed  on  them  for 
a  violation  of  any  of  the  said  provisions,  etc., 
then  this  obligation  shall  be  void;  otherwise  it 
shall  remain  in  full  force."  The  condition  of 
the  bond  dated  Dec.  1,  1868,  was  preceded  by 
a  recital  stating  that  said  Powell  and  Hilde- 
brand intended,  on  and  after  that  date,  to  en- 
gage in  the  business  of  distilling,  etc. ;  and  the 
condition  of  the  other  bond  was  preceded  by  a 
similar  recital,  that  they  intended  to  engage  in 
the  same  business  on  and  after  May  1,  1869. 

The  15th  section  of  the  said  act,  15  Stat,  at 
L.  130,  enacts  that  every  distiller  shall  provide 
a  warehouse,  to  be  used  only  for  the  storage  of 
spirits  of  his  own  manufacture,  and  also  de- 
clares such  warehouse,  when  approved  by  the 
Commissioners  of  Internal  Revenue  on  report 
of  the  collector,  to  be  a  "bonded  warehouse," 
etc.,  and  that  it  shall  be  in  charge  of  an  inter- 
nal revenue  storekeeper,  assigned  thereto,  etc. 
And  by  a  proviso  to  the  Joint  Resolution  of 
Mar.  29,  1869,  16  Stat,  at  L.  52,  the  proprie- 
tors of  "all  internal  revenue  bondea  ware- 
houses" are  thereafter  required  to  reimburse 
the  United  States  the  expenses  and  salaries  of 
all  storekeepers  or  other  officers  in  charge  of 
such  warehouses. 

The  declaration  contains  two  counts.  The 
first  count  alleges  that,  under  the  first  bond, 
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the  said  Powell  and  Hildebrand  engaged  in  the 
business  of  distilling,  Dec.  1,  1808,  and  contin- 
ued so  engaged  until  Apr.  30,  1869,  during 
which  month  a  certain  internal  revenue  store- 
keeper was  duly  in  charge  of  their  warehouse, 
at  a  salary  of  $4  per  diem  for  28  days,  which 
was  paid  to  him  by  the  plaintiffs.  The  second 
count  alleges  that,  under  the  second  bond,  the 
said  Powell  and  Hildebrand  engaged  in  the 
business  of  distilling  on  May  1,  18^,  and  con- 
tinued so  engaged  until  after  Apr.  30,  1870, 
during  which  time  certain  internal  revenue 
storekeepers  were  duly  in  charge  of  their  ware- 
house at  different  periods  stated,  at  a  salary  of 
$4  per  diem,  which  was  paid  to  them  by  the 
plaintiffs.  The  amounts  so  paid,  as  aforesaid, 
were  demanded  in  reimbursement  of  the  plj»in- 
tiffs,  and  the  breaches  assigned  in  the  declara- 
tion are,  the  refusal  of  the  said  Powell  and  Hil- 
debrand to  pay  the  plaintiffs  those  amounts,  or 
any  part  thereof. 

The  defendants  put  in  a  general  plea  of  per- 
formance, accompanied  by  a  number  of  special 
pleas,  setting  up: 

1.  That  at  the  time  of  the  execution  of  the 
bonds,  or  at  any  time  since,  the  said  Powell  & 
Hildebrand,  as  distillers,  were  not  bound  to  pay 
the  wages  of  the  storekeepers  who  had  charge 
of  their  distillery  warehouse,  etc. 

2.  That  the  warehouse  attached  to  their 
distillery  is  not  a  bonded  warehouse  in  contem- 
plation of  law,  etc. 

3.  That  the  plaintiff  paid  the  said  storekeep- 
ers for  working  on  Simday,  etc. 

4.  That  at  the  date  of  the  bond  dated  Dec 
1,  1868,  plaintiff  was  bound  to  pay  the  said 
storekeepers,  and  that  the  act  of  Mar.  29,  1869, 
if  applicable  to  distillery  warehouses,  cannot 
change  or  alter  the  liability  of  the  sureties,  nor 
increase  their  responsibility,  etc. 

A  replication  was  filed  by  plaintiff,  contain- 
ing a  general  denial,  and  issue  was  joined. 
The  parties  then  went  to  trial,  and  a  verdict 
was  rendered  for  defendants. 

Among  other  charges  the  court  gave  the  fol- 
lowing, to  which  exception  was  taken  by  the 
district  attorney: 

1.  "That  under  the  first  of  said  bonds,  given 
before  the  public  resolution  of  March,  1869, 
neither  the  distillers  nor  their  securities  were 
liable  for  reimbursement  of  the  storekeepers' 
salaries,  either  before  or  after  the  passage  of 
said  Resolution. 

2.  That  the  reimbursement  to  the  United 
States  by  the  distiller,  of  the  salaries  of  store- 
keepers, was  not  one  of  the  duties  of  the  dis- 
tillers, for  the  performance  of  which  the  sec- 
ond bond  was  given,  and  that  neither  the  dis- 
tillers nor  their  sureties  were  liable  upon  said 
bond  for  the  failure  of  the  distillers  to  make 
such  reimbursement,  although,  perhaps,  the 
distillers  might  bo  liable  in  an  action  for  debt 
or  assumpsit,  brought  against  them  alone  for 
said  reimbursement. 

3.  That,  at  any  rate,  no  recovery  could  be 
had  of  the  amount  paid  to  the  storekeepers  for 
services  performed  by  them  on  Sundays,  as  the 
law  did  not  contemplate  their  employment  up- 
on Sunday. 

Messrs.  Geo.  H.  Williams,  Atty.  Gen.,  and 
O.  H.  Hill,  Asst.  Atty.  Gen.,  for  plaintiff  in 
error : 

The   condition    that   the    principals     "Shall 
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faitlifully  comply  with  all  the  provisions  of 
law  in  relation  to  the  duties  and  business  of 
distillers"  is  to  be  understood  as  embracing 
such  provisions  of  law  as  may  be  in  force  dur- 
ing tne  period  for  which  the  bond  is  given, 
wliether  enacted  before  or  after  the  execution 
of  the  bond. 

King  v.  Nichols,  16  Ohio  St.  83;  Boody  v.  U. 
8,  1  Woodb.  &  M.  163. 

Tliat  the  condition  of  a  bond  given  imder 
the  7th  section  of  the  act  of  1868,  applies  to 
provisions  of  law  concerning  the  duties  and 
Dusiness  of  distillers  enacted  subsequently  to 
the  date  of  that  act,  but  prior  to  the  execution 
of  the  bond,  can  admit  of  no  doubt. 

See,  Farr  v.  Mollis,  9  Bam.  &  C.  315;  State 
V.  Bradshaw,  10  Ired.  229. 

ITie  act  of  Mar.  29,  1869,  requiring  propri- 
etors of  all  internal  revenue  bonded  warenouses 
to  reimburse  the  United  States  the  expenses 
and  salaries  of  all  storekeepers  in  charge  of 
such  warehouses,  clearly  extends  to  distillers. 

The  appointment  of  storekeepers  for  distil- 
lery warehouses  is  provided  for  by  the  52d  sec- 
tion of  the  act  of  July  20,  1866,  15  Stat,  at  L. 
145,  and  their  duties  are  prescribed  by  that,  and 
the  21st  section  of  the  same  act.  From  the  na- 
ture of  these  duties,  which  embrace,  among 
other  thin*»s,  the  custody  of  the  warehouse,  they 
would  seem  to  be  in  some  respects,  if  not  in  all, 
continuous  from  day  to  day  throughout  the  en- 
tire week  or  month,  Sundays  included,  as  long 
as  the  storekeeper  remains  in  office;  and,  so  far 
from  the  law  not  contemplating  his  employ- 
ment upon  Sunday,  just  the  contrary  is  mani- 
festly its  intent. 

(No  counsel  appeared  for  defendant  in  er- 
ror). 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Persons  intending  to  engage  in  the  business 
of  a  distiller  are  required  to  give  notice  in  writ- 
498*]  ing  to  the  assessor  of  the  *district,  stat- 
ing their  names  and  places  of  residence  and  the 
place  or  places  where  the  business  is  to  be  car- 
ried on;  and  before  proceeding  with  the  busi- 
ness they  are  requirc^d  to  make  and  execute  a 
bond  in  the  form  prescribed  by  the  commission- 
er, with  at  least  two  sureties  to  be  approved  by 
the  assessor  of  the  district,  conditioned  that  the 
principal  shall  faithfully  comply  with  all  the 
provisions  of  law  in  relation  to  the  duties  and 
business  of  distillers,  and  that  he  will  pay  all 
penalties  incurred  or  fines  imposed  on  him  for 
a  violation  of  any  of  the  said  provisions.  15 
Stat,  at  L.  127. 

Pursuant  to  that  requirement  the  two  defend- 
ants first  named  in  the  declaration  made  and 
executed  the  two  bonds  therein  described,  con- 
ditioned in  the  very  words  of  the  7th  section  of 
the  act  containing  the  requirement,  as  appears 
by  the  record. 

Distillers  are  also  required  by  the  16th  sec- 
tion of  the  act  to  provide  at  their  own  expense 
a  warehouse,  situated  on  and  to  constitute  a 
part  of  their  distillery  premises,  to  be  used  only 
for  the  storage  of  distilled  spirits  of  their  own 
manufacture;  and  the  provision  is  that  such 
warehouse,  when  approved  by  the  commission- 
er, on  report  of  the  collector,  shall  be  deemed  to 
be  a  bonded  warehouse  of  the  United  States  and 
be  known  as  a  distillery  warehouse ;  and  that  it 
shall  be  under  the  direction  and  control  of  the 
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collector  of  the  district  and  in  charge  of  an  in- 
ternal revenue  storekeeper  assigned  thereto  by 
the  commissioner. 

Provision  is  also  made  by  the  Joint  Resolu- 
tion of  the  29th  of  March,  1869,  that  the  pro- 
prietors of  all  internal  revenue  bonded  ware- 
houses shall  reimburse  to  the  United  States  the 
expenses  and  salary  of  all  storekeepers  or  other 
officers  in  charge  of  such  warehouses,  and  that 
the  same  shall  be  paid  into  the  Treasury  and 
accounted  for  like  other  public  moneys.  16 
Stat,  at  L.  52. 

Most  of  the  material  facts  are  either  admit- 
ted or  not  controverted  by  the  pleadings.  It  is 
conceded  as  follows:  (1)  That  the  principal 
defendants  engaged  in  the  business  of  a  ois- 
*  tiller  for  the  periods  mentioned  in  the  [*49r 
declaration;  (2)  that  they  constructed  ware- 
houses for  the  storage  of  distilled  spirits  of 
their  own  manufacture;  (3)  that  the  ware- 
houses were  in  charge  of  internal  revenue  store- 
keepers assigned  thereto  by  the  commissioner; 
(4)  that  the  plaintiffs  paid  the  per  diem  wages 
of  the  storekeepers,  and  that  they  demanded  of 
the  defendants  to  be  reimbursed  the  amount  so 
paid  for  that  service,  and  that  the  defendants 
refused  to  pay  as  requested,  and  that  the  bonds 
described  in  the  declaration  were  duly  executed. 

Payment  being  refused,  the  plaintiffs  brought 
an  action  of  debt  to  recover  the  amount.  Serv- 
ice having  been  made  the  defendants  appeared 
and* pleaded  as  follows:  (1)  Performance;  (2) 
that  they  were  not  bound  to  pay  the  wages  of 
the  storekeepers  in  charge  of  their  distillery 
warehouse;  that  the  storekeeper  was  an  officer 
appointed  and  selected  by  the  plaintiffs,  and 
that  he  was  placed  by  them  in  the  distillery 
warehouse  of  the  defendants ;  and  that  they,  the 
plaintiffs,  were  bound  to  pay  his  per  diem 
wages;  (3)  that  the  warehouse  attached  to 
their  distillery  is  known  as  a  distillery  ware- 
house, and  not  as  a  bonded  warehouse,  as  it  con- 
stitutes a  part  of  their  distillery  premises,  and 
that  the  defendants  are  not  bound  to  pay  the 
wai^s  of  the -storekeeper ;  (4)  that  the  plain- 
tiffs have  no  right  to  be  reimbursed  for  the 
wages  they  paid  to  the  storekeeper  for  service 
rendered  or  work  done  on  Sunday  or  the  Lord's 
day;  (5)  superadded  is  also  the  separate  plea 
of  the  sureties — that  the  plaintiffs  at  the  time 
the  first  bond  was  executed  were  bound  to  pay 
the  storekeeper  in  charge  of  the  warehouse,  and 
that  the  subsequent  act,  even  if  applicable  to 
distillery  warehouses,  cannot  change  or  alter 
their  liability  as  sureties,  nor  can  it  increase 
their  responsibility. 

1.  Performance,  certainly,  is  not  proved  as 
matter  of  fact,  as  it  is  not  pretended  that  the 
defendants  have  reimbursed  the  plaintiffs  for 
any  part  of  the  amount  which  the  latter  paid  to 
the  storekeepers  for  their  per  diem  wages  while 
they  were  in  charge  of  the  defendants'  distillery 
warehouses,  which  is  all  that  need  be  remarked 
in  respect  to  that  defense. 

*2.  Undoubtedly,  the  storekeeper  is  ['500 
an  officer  appointed  and  selected  by  the  plain- 
tiffs, but  the  question  whether  the  defendants 
are  bound  to  reimburse  the  plaintiffs  the 
amount  paid  for  their  per  diem  wages  while  in 
charge 'of  their  distillery  warehouses  is  a  ques- 
tion of  law  depending  upon  the  construction  of 
the  Joint  Resolution  to  which  reference  has 
been  made.    Argument  to  show  that  the  ques- 
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tion  must  be  answered  in  the  affirmative,  if  the 
Joint  Resolution  is  applicable  to  the  case,  is 
hardly  necessary,  as  the  language  is  explicit 
that  the  proprietors  of  all  internal  revenue 
bonded  warehouses  shall  reimburse  to  the 
United  States  the  expenses  and  salary  of  all 
storekeepers  or  other  officers  in  charge  of  such 
warehouses. 

3.  Attempt  is  made  to  show  that  a  distillery 
warehouse  is  not  a  bonded  warehouse  within 
the  meaning  of  the  joint  resolution,  but  the 
proposition  cannot  be  maintained,  as  the  act  of 
Congress  provides  that  such  a  warehouse,  when 
approved  hv  the  commissioner,  on  report  of  the 
collector,  shall  be  deemed  a  bonded  warehouse 
of  the  United  States;  and  it' matters  not  that 
the  act  provides  that  it  shall  be  known  as  a  dis- 
tillery warehouse,  as  the  requirement  of  the  act 
is  that  it  shall  be  under  the  direction  and  con- 
trol of  the  collector  of  the  district,  and  be  in 
charge  of  an  internal  revenue  storekeeper  as- 
siffn^  thereto  by  the  commissioner.  Beyond 
aJl  doubt,  therefore,  the  internal  revenue  bond- 
ed warehouse  referred  to  in  the  joint  resolution 
includes  the  bonded  warehouse  known  as  the 
distillery  warehouse  described  in  the  15th  sec- 
tion of  the  act  imposing  taxes  on  distilled  spir- 
its.    15  Stat,  at  L.  130. 

4.  Suppose  that  it  is  so^  still  it  is  contended 
bv  the  defendants  that  they  are  not  bound  by 
the  first  bond  to  reimburse  the  plaintiffs  for 
the  amount  paid  to  the  storekeeper  for  that 
service,  because  the  bond  was  made  and  execut- 
ed before  the  passage  of  the  joint  resolution. 

It  must  be  admitted  that  any  substantial  ad- 
dition by  law  to  the  duties  of  the  obligor  of  a 
601*]  bond,  after  the  execution  *of  the  instru- 
ment, materially  enlarging  his  liabilities,  will 
not  impose  any  additional  responsibility  upon 
his  sureties,  unless  the  words  of  the  bond,  by  a 
fair  and  reasonable  construction,  bring  such 
subsequently  imposed  duties  within  its  provi- 
sions. Farr  v.  Hollia,  9  B.  &  C.  332.  Conced- 
ing that  rule  to  be  correct,  it  bcKSomes  necessary 
to  examine  the  recitals  and  condition  of  the 
bond  first  described  in  the  declaration,  as  the 
question  must  depend  very  largely  upon  the 
construction  of  the  langua^  there  employed. 
Bjr  the  recital  of  the  bond  it  appears  that  the 

Srincipals  therein  named  intendea,  on  and  after 
bat  OBite,  to  be  engaffed  in  the  business  of  dis- 
tillers within  the  fifth  collection  district  of  the 
state,  and  the  condition  of  the  bond  is  that  they 
shall  in  all  respects  faithfully  comply  with  all 
the  provisions  of  law  in  relation  to  the  duties 
and  business  of  distillers,  and  that  they  shall 
pay  all  penalties  incurred  or  fines  imposed  on 
them  for  a  violation  of  any  of  the  said  provi- 
sions. Stronger  language  to  signify  an  inten- 
tion to  stipulate  that  the  principals  in  the  bond 
should  comply  with  duties  subsequently  im- 
posed by  law  in  relation  to  the  business  of  a 
distiller  could  not  well  be  employed,  as  the  lan- 
guage of  the  bond  is  that  they  shall  faithfully 
comply  with  all  the  provisions  of  law  in  rela- 
tion to  the  duties  and  business  of  distillers, 
knowing,  as  all  the  obligors  did,  that  Congress 
might  at  any  time  enact  new  provisions  impos- 
ing new  duties  or  vary  those  already  imposed. 
Bartletter,  Chvernor,  2  Bibb,  586;  Minor  v. 
Mech.  Bk,  1  Pet.  73.  Both  parties,  it  must  be 
assumed,  knew  that  changes  might  be  made  in 
that  behalf  at  any  time,  and  the  defendants 
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must  have  understood  that  it  never  could  have 
been  intended  that  a  new  bond  should  be  re- 
quired with  every  modification  made  in  relation 
to  the  duties  and  business  in  which  the  princi- 
pals in  the  bond  were  about  to  engage.  Where 
a  person  was  elected  sheriff  and  executed  a  bond 
to  the  county,  conditioned  that  he  would  well 
and  faithfully  in  all  things  discharge  the  duties 
of  the  office  during  his  continuance  in  the  same 
by  virtue  of  his  said  election,  the  supreme 
court  of  *Ohio  held  that  the  language  of  [*502 
the  bond  was  broad  enough,  not  onlv  to  embrace 
any  duty  imposed  at  the  date  of  the  bond,  but 
any  also  that  might  be  imposed  upon  the  officer 
by  law  during  the  term  for  which  the  bond  was 
given.  King  v.  yichols,  16  Ohio  St.  82;  United 
States  v.  Bradley,  10  Pet.  343;  Cameron  v. 
Campbell,  3  Hawks,  285.  Bonds  in  such  cases, 
as  well  as  in  cases  like  the  one  before  the  court, 
are  required  to  secure  the  faithful  discharge  of 
the  duties  ordinarily  imposed  upon  the  princi- 
pal obligor,  without  reference  to  the  time  when 
the  law  was  passed  imposing  the  duty;  and 
where,  as  in  this  case,  the  language  of  the  bond 
is  sufficiently  comprehensive  to  embrace  duties 
subseauently  imposed,  of  a  character  corre- 
sponding with  those  required  at  the  date  of  the 
bond,  the  construction  which  gives  a  prospect- 
ive as  well  as  a  retrospective  operation  to  the 
condition  of  tlie  bond  may  well  be  adopted  as 
both  reasonable  and  just  to  all  concerned. 
White  V.  Foa,  22  Me.  341;  United  States  t. 
Hodson,  10  Wall.  406,  19  L.  ed.  939;  United 
Stales  V.  Tingey,  5  Pet.  127. 

Exceptional  cases  may,  doubtless,  arise,  as 
where  the  condition  of  the  bond  is,  in  terms, 
or  by  a  fair  and  reasonable  construction,  lim- 
ited to  existing  duties,  or  where  the  appoint- 
ment is  a  temporary  on^  to  expire  at  the  end  of 
the  next  session  of  the  Senate.  Different  rules 
are  applied  in  the  case  of  a  temporaij  appoint- 
ment, as  the  commission  is  for  a  dififerent  ten- 
ure, and  unless  there  is  something  in  the  act 
under  which  the  first  commission  issued  show- 
ing that  it  contemplated  a  permanent  and  con- 
tinuing responsibility  under  laws  subsequently 
passed,  the  rule  is  that  the  liability  of  sureties 
must  be  strictly  confined  to  the  duties  created 
by  the  acts  passed  antecedent  to  the  date  of  the 
bond.     U,  S,  V.  Kirkpatrick,  9  Wheat.  730. 

Given,  as  the  second  bond  was,  subsequent  to 
the  passage  of  the  joint  resolution,  the  defense 
that  the  l^nd  is  not  embraced  in  that  provision 
is  entirely  without  merit  and  is,  accordingly, 
overruled. 

5.  Reimbursement  for  services  rendered  or 
work  done  by  the  storekeepers,  or  for  money 

Said  for  their  per  diem  wi^ges  *on  Sun-  [*503 
ay  or  the  Lord's  day,  it  is  insisted  cannot  be 
lawfully  claimed,  because  the  law,  it  is  said,  did 
not  contemplate  their  employment  on  that  day. 
Storekeepers,  of  the  kind,  may  be  appointed 
by  the  Secretary  of  the  Treasury,  in  such  num- 
bers as  may  be  necessary,  with  such  compensa- 
tion, not  exceeding  $5  per  day,  as  shall  be  de- 
termined by  the  commissioner.  They  are  re- 
quired to  take  an  oath  faithfully  to  perform  the 
duties  of  their  office,  and  to  give  a  bond  to  be 
approved  by  the  commissioner  for  the  faithful 
discharge  of  their  duties,  and  they  are  to  have 
charge  of  the  warehouses  to  which  they  may 
be  respectively  assigned,  under  the  direction  of 
the  collector  controlling  the  same,  which  ware- 
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house,  it  ie  provided,  shall  be  in  the  joint  cus- 
tody of  such  storekeeper  and  the  proprietor 
thereof;  and  the  provision  is  that  the  ware- 
houses shall  be  kept  securely  locked,  and  shall 
at  no  time  be  unlocked  or  opened,  or  remain 
open,  unless  in  the  presence  of  such  storekeep- 
er or  other  person  who  may  be  designated  to 
act  for  him,  oy  the  collector,  in  case  of  absence 
from  sickness  or  from  any  other  cause.  13  Stat. 
at  L.  146.  Safe  custody  of  the  articles  depos- 
ited in  the  warehouse  is  one  of  the  primary  du- 
ties of  the  storekeeper,  and  it  is  clear  that  he  is' 
required  to  perform  that  duty  on  Sunday  as 
well  as  on  every  ordinary  working  day  of  the 
week,  as  such  custody  is  a  work  of  necessity 
and,  therefore,  is  not  unlawful,  even  in  juris- 
dictions where  worldly  labor  or  business  on  the 
Lord's  day  is  forbidden  by  law.  Powhattan  8, 
Co.  v.  Appomattow  B.  R,  Co,  24  How.  265,  16  L. 
ed.  686. 

6.  Sufficient  has  already  been  remarked  to 
show  that  the  defense  set  up  in  the  separate 
plea  filed  by  the  sureties  cannot  be  mainuiined, 
as  the  language  employed  in  the  conditions  of 
the  respective  bonds  is  comprehensive  enough  to 
bring  the  case  within  the  duty  imposed  upon 
the  proprietors  of  internal  revenue  bonded 
warehouses  by  the  joint  resolution  which  re- 
quires such  proprietors  to  reimburse  the  Unit- 
ed States  for  the  expenses  and  salary  paid  to 
such  storekeepers  or  other  officers  In  charge  of 
such  warehouses. 

604*]  ^Diametrically  opposite  views  were  en- 
tertained by  the  presiding  justice  in  the  circuit 
court,  and  he  accordingly  instructed  the  jury 
that  neither  the  distillers  nor  their  sureties 
were  liable  to  the  plaintiffs  under  the  first  bond. 
(2)  That  the  reimbursement  to  the  plaintiffs, 
by  the  distillers,  of  the  salaries  of  storekeepers 
was  not  one  of  the  duties  of  the  distillers  for 
which  the  second  bond  was  given  {White  v. 
Fox,  22  Me.  341 ;  State  v.  Bradahaw,  10  Ired. 
232).  (3)  That  the  plaintiffs  could  not  recov- 
er the  amount  paid  to  the  storekeepers  for  serv- 
ices performed  by  them  on  Sundays,  as  the  law 
did  not  contemplate  their  employment  on  that 
day. 

Under  those  instructions  the  jury  returned 
their  verdict  for  the  defendants,  and  the  plain- 
tiffs excepted  and  removed  the  cause  in  this 
court.  Having  determined  that  the  instruc- 
tions were  erroneous,  it  only  remains  to  remark 
that  the  jitdgment  must  lie  reversed,  and  the 
cause  reminded,  wih  direotums  to  issue  a  new 
venire. 


THE  PHCENIX  INSURANCE  COMPANY  OF 
BROOKLYN,  NEW  YORK,  Plff.  in  Err., 

V, 

VINCJENT  HAMILTON  et  ol. 

(See  S.  C.  14  Wall.  604-510.) 

Insurance  by  partner — on  grain  in  store, 

1.  Iniurance  can  be  effected  In  the  name  of  a 
nominal  partnership  where  the  basiness  is  carried 
on  by  and  for  the  use  of  one  of  the  partners,  espe- 
cially where  the  policy  was  effected  mainly  for  the 
benefit  of  the  owners  of  Rraln  held  by  the  nominal 
partnership  on  commission. 

2.  Where  the  grain  insured  was  in  the  sole  cus- 
tody and  care  of  a  railroad  company,  and  the  agent 

NoTB. — Insurance;  material  misrepreaentaticns 
avoid  poUcu—nee  note,  7  L.  ed.  U.  S.  835. 

PartnerBhip  interest  as  fuU  ownership  for  the 
purpose  of  insurance — see  note,  18  L.  R.  A.  482. 
14  Waix. 


of  the  insurers  made  no  inquinr,  as  to  who  were  the 
owners  or  interested  therein,  the  omission  to  notify 
the  defendant  of  the  dissolution  of  the  partnership 
was  not  a  concealment  which  would  avoid  the 
policy. 

[No.  150.] 

Argued  Apr.  2S,  24,  1812,    Decided  Nov,  18, 

1812. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

This  action  was  commenced  by  the  defend- 
ants in  error  in  the  court  of  common  pleas,  Lu- 
cas county,  Ohio,  upon  a  policy  of  insurance,  is- 
sued by  the  plaintiff  in  error.  Upon  petition  of 
the  insurance  company,  the  case  was  removed 
to  the  United  States  circuit  court.  Trial  was 
had  in  that  court,  which  resulted  in  verdict  and 
judgment  for  the  plaintiffs.  The  defendant 
brought  the  case  to  this  court  by  writ  of  error. 

The  case  appears  in  the  opinion. 

Messrs.  AiTln  C.  Bradley  and  E.  €.  Ben- 
edict, for  plaintiff  in  error: 

A  policy  on  the  interest  of  two,  cannot  be 
supported  byjprbof  of  interest  in  only  one.  It 
makes  no  difference  whether  the  joint  interest 
had  ceased  before  the  policy  or  had  never  exist- 
ed, or  whether,  ^sting  at  the  date  of  the  pol- 
icy, it  was  afterwards  terminated  by  one,  with- 
out consent  of  the  insurer,  selling  his  interest. 

Work  V.  Ins.  Co.  11  Cush.  271 ;  Craves  v.  Ins. 
Co.  2  Cranch,  419;  Tate  v.  Ins.  Co.  13  Gray,  79; 
Burgher  v.  Ins.  Co.  17  Barb.  274;  Wood  v.  Ins. 
Co.  31  Vt.  652;  Sadler's  Co.  v.  Babcock,  1  Wils. 
10,  2  Atk.  554;  Howard  v.  Ins.  Co.  3  Den.  301; 
Uurdock  v.  Ins.  Co.  2  N.  Y.  220;  TiUou  v.  Ins. 
Co.  6  N.  Y.  406;  Catlett  v.  Ins.  Co.  1  Paine, 
694;  Bell  V.  Ansley,  16  East,  141. 

Cook,  alone,  at  the  date  of  the  policy  and  of 
the  fire,  held  the  grain  in  question  in  trust  or 
on  commission.  He  alone  was  the  bailee,  and 
alone  had  an  insurable  interest.  Hamilton  had 
no  custody,  was  no  bailee,  and  had  no  insurable 
interest.  No  action,  therefore,  can  be  main- 
tained; not  a  joint  action,  beoause  the  interest 
was  sole;  nor  a  sole  action,  because  the  pc^icy 
was  joint. 

The  policy  was  void  for  fraud. 

All  untruth  uttered  with  intent  to  deceive 
others  for  the  benefit  of  the  deceiver,  is  contra 
bonos  mores.  The  untruth  of  the  continuance 
of  this  firm  was  kept  up,  that  Cook  might  profit 
by  ''the  prestige"  and  that  Hamilton  might  have 
what  little  he  did,  done  without  commission. 
To  speculate  out  of  the  deception  was  in  both 
minois.  In  New  York  and  Georgia,  such  a  use 
of  names  is  a  statutory  misdemeanor  (3  Kent, 
Com.  31,  n.  a)  and  it  is  hard  to  say  why  every 
consignment  thus  obtained  was  not  a  felony,  in 
which  Cook  was  principal  and  Hamilton  ac- 
cessory. True,  they  remained  liable,  just  as  if 
they  had  been  partners;  but  Hamilton  himself 
haci  withdrawn  whatever  he  had  that  made  his 
name  attractive.  But  the  name  remained, 
and  business  continued  to  follow  it.  It  in- 
creased the  demand  for  insurance.  Had  Cook 
been  left  to  himself  in  name,  as  he  was  in  re- 
sources, he  would  have  needed  less ;  and  the  de- 
fendant, while  it  would  certainly  have  been  in- 
vited to  a  smaller  risk,  might  possibly  have  re- 
fused altogether.  This  deception,  concerted 
malo  animo  et  causa  lucri,  increased  risk  and 
loss  and.  perhaps,  was  at  the  bottom  of  both. 

Messrs.  M.  R.  d  R.  Waite,  P.  Phillips,  Bis- 
seU  d  Oorrill,  for  defendants  in  error: 
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The  a^eement  whereby  the  name  and  credit 
of  Hamilton  were  loaned  to  Cook,  created  a 
partnership  in  every  matter  thereafter  trans- 
acted by  either  with  others,  under  said  firm 
name,  and  within  the  scope  of  such  business.  It 
was  what  the  law  defines  as  a  nominal  partner- 
ship.     Pars.  Part.  31. 

Such  agreement  was  lawful.  Every  man  may 
as  properly  lend  his  name  and  credit  as  any 
other  thing  which  he  owns.    Pars.  Part.  116. 

The  nominal  partnership  once  created,  the 
right  of  either  partner  to  bind  the  other  in  all 
matter**  nppertaininrr  to  the  business  carried  on 
in  said  firm  name,  is  precisely  the  same  as  if 
the  partnership  were  actual.  The  firm  is  as  to 
all  the  world,  except  the  partners  themselves, 
an  actual  copartnership. 

Pars.  Part.  41,  61,  115-119,  134,  136,  95,  413, 
414. 

Hamilton  had  an  insurable  interest.  He 
would  have  been  responsible  to  the  owners  of 
the  grain,  had  no  insurance  been  effected. 

Batem.  Com.  L.  §  471;  Buck  v.  Ins.  Co.  I 
Pet.  151. 

Insurance  effected  by  Cook  under  the  author- 
ity which  Hamilton  had  conferred,  inured  to 
Hamilton's  benefit. 

1  Phil.  Ins.  §  26;  2  Phil.  Ins.  1851. 

To  remove  every  possible  objection,  we  at  the 
trial  withdrew  our  claim  for  the  ^alue  of 
Hamilton  and  Cook's  individual  grain. 

We  certainly  are  entitled  to  our  verdict  for 
the  value  of  goods  consigned  to  Hamilton  and 
Cook  under  instructions  to  Insure. 

2  Phil.  Ins.  §§  1958,  1965;  Ins,  Co.  v.  Jack- 
son, 16  B.  Mon.  258-261;  1  Phil.  Ins.  S§  385, 
660. 

This  action  was  commenced  in  the  state  court, 
and  was  properly  brought  in  the  name  of  Ham- 
ilton, as  well  as  Cook.  2  Saund.  &  C.  Ohio  St. 
953,  §  27;  Pars.  Part.  134,  135;  Coll.  Part.  §  96. 

The  insurance  company  did  not  expect  any 
action  from  Hamilton  in  protecting  the  grain 
against  loss  by  fire.  The  sole  custc^y  and  care 
devolved  upon  the  railroad  company. 

The  bargain  between  him  and  Cook,  whereby 
the  latter  was  to  have  all  the  profits  and,  as  be- 
tween themselves,  pay  all  the  losses,  is  in  no 
way  material  to  the  risks  against  which  plain- 
tiff agieed  to  insure. 

There  was,  therefore,  no  obligation  on  the 
part  of  Cook  to  disclose  to  plaintiff  in  error  the 
exact  nature  of  the  partnership  relation.  This 
silence  does  not  come  within  the  legal  definition 
of  a  concealment. 

1  Phil.  Tns.  §§  531,  676,  571,  573,  588,  640, 
660;  Pars.  Part.  414. 

For  the  same  reason  there  was  nothing  which 
can  be  considered  a  misrepresentation.  Plain- 
tiff mode  no  inquiries ;  nor  did  defendants  in  er- 
ror upon  this  point  make  any  statement  what- 
ever.    1  Pliil.  Ins.  §§  524,  539. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Hamilton  and  Cook  were  partners  in  the 
505*]  grain  commission  *busmess  at  Toledo, 
Ohio,  and  kept  their  consignments  of  grain  in 
store  in  an  elevator  at  that  place,  belonging  to 
the  Michigan  Southern  Railroad  Company, 
whose  employees  had  the  entire  charge  of  it. 
Hamilton  retired  from  the  firm  in  July,  1867, 
but  no  notice  of  the  dissolution  was  given  and, 
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by  mutual  agreement.  Cook  waft  allowed  to 
carry  on  the  business  in  the  partnership  name 
until  the  end  of  the  year.  During  this  period, 
insurance  to  the  amount  of  $10,000  was  effected 
with  the  plaintiffs  in  error,  in  the  name  of  the 
firm,  Hamilton  &  Cook,  against  loss  or  damage 
by  fire  on  the  "grain  in  store ;  their  own,  or  held 
by  them  in  trust,  or  on  commission,  or  sold  and 
not  delivered;"  this  being  the  usual  method  of 
taking  insurance  among  commission  merchants 
in  Toledo;  and  the  loss  for  which  this  action 
^as  brought  by  Hamilton  &  Cook,  occurred  on 
the  21st  of  December,  whilst  the  policy  was  run- 
ning. The  defense  set  up  was :  First,  want  of 
insurable  interest  in  Hamilton;  and  second, 
misrepresentation  and  concealment  with  regard 
to  the  interest.  The  case  comes  upon  excep- 
tions to  the  charge  of  the  court,  which  was  xn 
favor  of  the  plaintiffs  below;  and  the  principal 
question  is:  whether  insurance  can  be  effected 
in  the  name  of  a  nominal  partnership  where  the 
business  is  carried  on  by  and  for  the  use  of  one 
of  the  partners. 

Hamilton  was  a  nominal  partner,  held  out  to 
the  world  ajs  a  member  of  the  firm  by  his  own 
consent,  and  affected  with  every  liability  of  a 
partner — ^to  consignors'  creditors,  and  all  per- 
sons dealing  with  the  concern.  The  plaintiffs 
claimed  that  this  was  a  sufficient  interest  to 
support  the  policy,  at  least,  in  a  commission 
business  where  insurance  was  effected  for  the 
benefit  of  the  real  owners  of  the  goods.  It  is 
objected  that  a  nominal  partner  is  only  held 
such,  adversely,  for  the  purpose  of  subjecting 
him  to  liability  as  a  partner,  and  not  for  the 
purpose  of  giving  him  the  benefits  and  ad- 
vantages of  a  partner.  But  whilst  this  is 
generally  true,  the  interest  of  a  nominal  partner 
in  the  liabilities  of  the  firm  is  such  as  should 
entitle  him,  in  the  absence  of  any  attempt  to  de- 
fraud, to  join  with  the  other  members  of  the 
firm  in  effecting  insurance  on  the  property  of 
the  concern.  As  Chief  Justice  Jones  remarked 
in  De  Forest  v.  Fulton  Ins.  Co.  1  Hall,  110: 
"It  does  not  always  require  either  the  legal  title 
or  beneficial  interest  in  the  property  to  entitle 
a  party  otherwise  connected  with  it  to  effect 
a  valid  insurance  upon  it.  A  carrier  may  in- 
sure goods  he  contracts  to  convey,  yet  he  has 
neither  the  'legal  title  nor  the  beneficial  [*508 
interest  in  them,  but  he  is  responsible  for  their 
loss." 

But  the  case  of  a  nominal  partnership  carried 
on  for  the  benefit  of  one  or  more  members  of 
the  firm  seems  to  be  still  stronger.  For  it  may 
be  said  that  the  legal  interest  in  the  business 
is  in  the  firm,  whilst  the  beneficial  interest  is 
in  the  member  or  members  for  whose  use  it  is 
carried  on.  In  the  case  before  us,  as  to  all 
the  world  except  themselves,  the*  legal  interest 
of  the  business  was  in  the  firm  of  Hamilton  & 
Cook,  the  beneficial  interest  in  Cook  alone.  And 
as  it  is  well  settled  that  a  trustee  or  agent  may 
insure  the  property  held  in  that  capacity  for 
the  benefit  of  all  concerned,  there  seems  to  be  no 
valid  reason  why  persons  constituting  a  nomi- 
nal partnership  should  not  be  competent  to  effect 
insurance  as  well  as  transact  the  other  business 
in  the  partnership  name.  In  this  case  the  inti- 
mate connection  of  Hamilton  with  the  business, 
and  the  fact  that  as  between  him  aiid  the 
consignors  of  the  grain  insured,  the  railroad 
company    with    whom    it   was  stored,  and  all 
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other  persons  dealing  with  it,  he  was  actually 
a  partner,  and  incurred  all  the  responsibility 
and  risk  attaching  to  that  I'elation,  constituted, 
in  our  judgment,  a  sufficient  basis  of  interest 
for  effecting  insurance  in  the  name  of  the  firm. 
The  doctrine,  established  by  a  number  of  cases, 
that  nominal  partners  are  proper  plaintiffs,  as 
well  as  proper  defendants,  in  actions  by  and 
against  the  firm,  lends  support  to  this  view. 
Pars.  Part.  134;  Story,  Part.  §§  241,  242;  1 
Smith,  L.  Cas.  1190. 

The  case  before  us  is  an  especially  strong  one, 
from  the  fact  that  the  policy  was  effected  main- 
ly for  the  benefit  of  the  owners  of  grain  held  by 
Hamilton  &  Cook  on  commission.  The  action 
was  prosecuted  solely  for  their  benefit.  The 
plaintitfs,  on  the  trial,  expressly  waived  any 
claim  for  grain  belonging  to  themselves,  indi- 
vidually, and  asked  a  verdict  only  for  the  value 
of  the  grain  which  was  received  on  commission, 
claiming  to  recover  this  amoimt  for  the  use  and 
509*]  ^benefit  of  the  owners.  The  liberality 
with  which  policies  of  this  character,  issued  to 
trustees  and  agents  for  the  benefit  of  parties 
really  interested,  are  sustained  by  the  courts, 
is  stated  and  illustrated  in  the  case  of  The  In- 
surance Company  v.  Chaser  6  Wall.  609,  18  L. 
ed.  624,  decided  by  this  court  in  December  term, 
1866.  As  looking  in  the  same  direction,  we 
may  refer  to  the  cases  in  New  York  which  de- 
cide that  a  sale  b^  a  retiring  partner,  to  his  co- 
partners, of  his  interest  in  the  firm,  is  not  a 
breach  of  the  condition  that  the  policy  shall  be 
void  if  the  property  is  conveyed  without  the 
consent  of  tne  insurance  company.  Hoffman 
V.  A3tna  Ins,  Co,  32  N.  Y.  405. 

The  other  ground  of  defense  was  that  there 
was  misrepresentation  and  concealment,  as  to 
the  interest,  which  vitiated  the  policy.  It  is 
laid  down  by  this  court  in  The  Columbian  Ins. 
Co.  V.  Latorence,  2  Pet.  49,  that  an  applicant 
for  insurance  is  bound  to  fair  dealing  with  the 
underwriters  and,  in  his  representations,  should 
omit  nothing  which  it  is  material  for  them  to 
know;  nothing  which  would  probably  influence 
the  mind  of  the  underwriter  in  forming  or  de- 
clining the  contract.  This  doctrine  is  repeated 
in  several  subsequent  cases,  and  is,  undoubted- 
ly, the  well-established  law.  But  its  appli- 
cation will  depend  upon  the  circumstances  of 
each  case.  Generally  speaking,  it  is  undoubt- 
edly true  that  any  misrepresentation  with  re- 
gard to  the  ownership  of  the  property  insured 
will  sufhce  to  vitiate  the  policy.  But  policies 
are  constantly  applied  for  and  granted  on  gen- 
eral stocks  of  gooQs,  held  in  trust  or  on  consign- 
ment for  numerous  and  imknown  parties.  In 
such  cases  it  is  not  expected,  nor  would  it  be 
possible,  that  the  insurers  should  be  informed 
as  to  the  ownership.  They  are  content  to  insure 
for  the  benefit  of. whom  it  may  concern.  Of 
course  an  omission  to  disclose  the  ownership  in 
such  cases  cannot  be  regarded  as  an  improper 
concealment.  In  some  cases  it  is  important  to 
the  insurers  to  know  who  is  interested  in  the 
propert}',  in  order  that  they  may  form  a  judg- 
510*]  ment  as  to  the  probable  *care  which  will 
be  bestowed  in  its  custody  and  preservation. 
In  other  cases  this  knowledge  may  be  a  matter 
of  little  importance.  In  the  case  before  us  the 
grain  insured  was  in  the  sole  custody  and  care 
of  the  railroad  company,  and  the  insurers  were 
little  concerned,  as,  in  fact,  their  agent  made  no 
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inquiry,  who  were  the  owners  or  interested 
therein;  and  no  representation  was  made  on  the 
subject,  further  than  to  make  the  application 
in  the  name  of  Hamilton  &  Cook,  and  to  ask  for 
a  general  insurance  on  the  grain  in  the  elevator, 
whether  their  own,  or  held  by  them  in  trust,  or 
on  commission,  -etc.  Under  the  circumstances 
of  the  case  we  do  not  see  that  anything  material 
for  the  insurers  to  know,  or  that  would  have 
had  a  bearing  <m  taking  the  risk  or  fixing  the 
premium,  was  concealed  or  withheld.  On  this 
subject  the  court,  at  the  request  of  the  plain- 
tiffs' counsel,  charged  the  jury  that  if  no  repre- 
sentations were  made  with  regard  to  the  indi- 
viduals who  composed  the  firm  of  Hamilton  ^ 
Cook,  there  was  no  misrepresentation  which 
could  avoid  the  policy,  and  that  if  Hamilton  & 
Cook  had  no  actual  care  or  custody  of  the  grain, 
but  that  so  far  as  regards  its  preservation  from 
fire,  it  was  entirely  in  the  control  of  the  rail- 
road company,  and  so  imderstood  by  the  de- 
fendant's agent  when  the  policy  was  effected, 
the  omission  to  notify  the  defendant  of  the 
agreement  of  dissolution  could  not  be  considered 
a  concealment  which  would  avoid  the  policy. 
Under  the  circumstances  of  the  case,  we  do  not 
think  there  was  any  error  in  this  charge. 
The  judgmefit  is  affirmed. 

Dissenting,  Mr.  Justice  Clifford. 


•THE  GORHAM  MANUFACTURINa   [•Sll 
COMPANY,  Appt., 

V. 

GEORGE  C.  WHITE. 

(See  S.  C.  14  Wall.  611-631.) 

Patent   for   designs — identity   of — test   of  in- 

fringement. 

•1.  The  acts  of  Congress  which  authorize  the 
grant  of  a  patent  for  designs,  contemplate  not  so 
much  utility  as  appearance ;  and  the  thing  In- 
vented or  produced  for  which  a  patent  is  given,  is 
that  which  gives  a  peculiar  or  alstinctlve  appear- 
ance to  the  manufacture  or  article  to  which  it  la 
applied. 

2.  It  is  the  appearance  to  the  eye  that  constitutes 
mainlv,  if  not  entirely,  the  contribution  to  the  pub- 
lic which  the  law  deems  worthy  of  recompense, 
and  identity  of  appearance,  or  sameness  of  effect 
upon  the  eye,  is  the  main  test  of  substantial  iden- 
titv  of  design. 

3.  It  is  not  essential  to  Identity  of  design  that 
the  appearance  should  be  the  same  to  the  eye  of  an 
expert.  If,  in  the  eye  of  an  ordinary  observer  giv- 
ing such  attention  as  a  purchaser  usually  gives, 
two  designs  are  substantially  the  same;  if  the  re- 
semblance Is  such  as  to  deceive  such  an  observer 
and  sufficient  to  induce  him  to  purchase  one,  sup- 

{losing  it  to  be  the  other,  the  one  first  patented  la 
nfringed  by  the  other. 

[No.  108.] 

Argued  Apr.  24,  25,  1872.    Decided  Nov.  18, 

1812. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  commenced  in  the  court  be- 
low by  the  appellant,  upon  letters  patent  grant- 
ed to  John  Gorham,  Gorham  Thurber,  and  Lewi  a 
Dexter,  Jr.,  for  a  new  desini  for  spoon  and 
fork  handles.  It  is  in  the  usual  form,  and  seta 
forth  the  grant  of  the  patent,  its  assignment  to 
the  complainant,  and  the  infringement  by  the 
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defendant,  and  prays  for  an  injunction  and  ac- 
count. 

The  circuit  court  rendered  a  decree  in  favor 
of  the  defendant,  and  the  complainant  appealed 
to  this  court.  The  answer  admitted  the  grant 
of  the  patent,  but  denied  infringement. 

The  case  is  stated  in  the  opinion. 

Messrs,  C.  M.  Kellar  and  .C.  F.  Blake, 
for  appellant: 

It  is  not  pretended  by  the  plaintiff  that  the 
defendant's  pattern  is  exactly  like  theirs;  but 
it  is  claimed  that  the  differences  are  immaterial, 
have  no  effect  upon  the  artistic  result  of  the  de- 
signs, and  that  the  patterns  are  so  much  alike 
tlmt,  in  the  language  of  the  court  in  Orawshay 
Y.  Thompsafif  4  Man.  &  G.  363,  the  infringing 
goods  are  "calculated  to  deceive  the  imwary,  or 
persons  moderately  skilled  in  the  article,  and 
to  injure  the  sale  of  the  plaintiff's  goods." 

The  question,  then,  is :  Is  the  imitation  close 
enough  to  amount  to  an  infringement  of  the 
patent?  It  is  agreed  on  all  hands  that,  so  far 
as  the  outline  of  the  handles  goes,  the  two 
classes  of  exhibits  are  substantially  alike,  and 
that  the  differences  which  have  been  pointed 
out  relate  onlv  to  the  ornamentation. 

We  start,  then,  with  the  plain  spoon  of  the 
plaintiff's  outline,  without  ornament,  and  pro- 
ceed to  compare  it  with  theplaintiff's  and  de- 
fendant's ornamentation.  The  first  thing  that 
fitrikes  the  eye  is,  that  each  differs  from  the 
plain  handle  in  this;  that  in  each  there  Is  a 
shoulder,  and  at  each  shoulder  a  scroll.  In  the 
plaintiff's  design  the  scroll  is  on  the  outer 
thread;  in  the  defendant's  it  is  upon  the  inner 
thread,  which  proceeds  downwards  from  the 
upper  part  of  tne  handle ;  but  both  are  scrolls ; 
both  break  the  monotony  of  the  surface;  one 
scroll  turns  in  one  direction,  the  other  scroll 
turns  in  the  opposite  direction,  but  both  make 
little  bosses  which  are,  at  first  sight,  a  striking 
feature  of  the  plaintiff's  design.  The  top  of 
both  exhibits  is  crowned  by  the  meeting  of  the 
lines  of  the  threads.  In  the  plaintiff's  design 
they  turn  outwards;  in  the  defendant's  they 
turn  inwards.  In  the  plaintiff's  desi^  a  boss 
of  metal  surmounts  these  two  scrolls;  m  the  de- 
fendant's a  boss,  a  little  larger,  shaped  like  a 
shield,  crowns  the  in-turning  bosses;  but  both 
break  the  outline  of  the  top  of  the  handle,  and 
both  have  a  broken  surface^  which  is  a  relief 
to  the  eye  of  the  observer. 

In  the  plaintiff's  design  there  are  two  threads 
which  surround  the  handle;  in  the  defendant's 
there  is  but  one.  But  the  defendant's  thread 
is  nearly  of  equal  width  with  the  two  threads 
of  the  plaintiff's  and  produces  substantially  the 
same  effect  upon  the  eye,  to  wit:  to  relieve  the 
bald  surface  of  the  shank,  and  to  give  it  light- 
ness and  elegance.  In  defendant's,  the  shank 
terminates  at  the  bowl  in  a  point;  in  the  plain- 
tiff's the  end  of  the  shank  is  rounded;  but  the 
difference  Is  very  slight,  and  requires  close 
examination  to  see  it. 

It  is  nowhere  pretended  that  a  spoon  or  fork 
with  the  threaded  handle,  having  bosses  at  the 
shoulder  and  crowned  by  the  meeting  of  the 
threads,  and  with  a  boss  surmounting  this 
crown,  was  ever  known  before;  and  it  is  sub- 
mitted that  in  this  state  of  the  art,  to  use  one 
wider  thread  for  two  threads,  and  in-turning 
scrolls  for  out-turning  scrolls,  is  a  mere  color- 
able evasion,  and  not  substantially  a  different 
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design.  In  other  words,  that  the  devices  of  the 
defendant  are  simply  the  equivalents  of  the 
plaintiff's  design,  in  an  artistic  point  of  view. 

How  is  this  to  be  decided  Is  it  by  consider- 
ing each  line  and  scroll  an  indepen(£ent  device, 
and  regarding  the  patent  as  being  a  patent  for 
the  combination  of  them  as  instrumentalities? 
Or  is  it  for  the  design  as  a  whole,  to  produce  a 
certain  artistic  effect  upon  the  eye? 

To  answer  this  question,  it  is  needful  to  con- 
sider the  purpose  of  the  act  of  Congress  under 
which  this  patent  was  granted.  It  was  de- 
signed to  foster  and  encourage  the  decorative 
arts.  The  decorative  arts  appeal  solely  to  the 
eye.  Threads,  bosses,  scrolls,  tips,  considered 
individually  and  apart,  have  no  special  artistic 
value  or  effect  upon  the  eye.  It  is  their  re- 
lation to  that  which  they  are  employed  to 
decorate,  and  to  the  parts  with  whio7i  they  are 
united  to  produce  the  general  effect,  which  gives 
them  their  artistic  signification.  It  is  the  eye 
of  the  observer  which  is  to  determine  whether 
or  not  the  design,  as  a  whole,  is  or  is  not  ar- 
tistic, and  whether  or  not  it  embodieis  the  same 
artistic  idea  or  thought. 

The  means  proposed  to  encourage  the  dec- 
orative arts  is,  to  secure  to  those  who  devote  to 
them  time,  study  and  attention,  the  reward  of 
a  market  for  their  productions.  This  market 
is  made  up,  not  of  professional  experts,  but  of 
persons  who  purchase  the  articles  either  for 
sale  or  for  use.  It  is  uncontradicted  that  this 
latter  class  would,  going  to  the  market  to  pur- 
chase silverware,  purchase  one  of  these  patterns, 
supposing  they  were  purchasing  the  other. 

The  learned  judge  who  tried  the  case  below, 
treated  this  oatent  as  beinff  for  a  combination 
of  instrumentalities,  precisely  as  he  would  treat 
a  patent  for  a  combined  machine,  as  being  for 
a  combination  of  its  operative  parts.  Now, 
looking  at  the  matter  technically,  there  can  be 
no  doubt  that,  even  in  this  point  of  view,  if  the 
devices  used  by  the  defendant  are  the  equiva- 
lents of  those  used  by  the  plaintiff  (that  is  to 
say,  producing  substantially  the  same  effect  in 
substantially  the  same  maimer),  then  they  are 
within  the  patent. 

Take  the  threads  of  the  plaintiff  and  the 
threads  of  the  defendant;  what  il^  the  function 
of  each  when  it  is  placed  upon  the  spoon  or 
fork?  Clearly  to  break  its  blank  surface  and 
give  it  variety,  lightness,  and  elegance.  Do  not 
both  operate  upon  the  eye  in  the  same  manner, 
to  wit:  by  narrowing  the  plain  surface  qf  tiie 
shank  and  the  upper  part  of  the  handle? 
What  is  the  office  of  the  scrolls  at  the  shoulder? 
To  break  the  monotony  of  the  thread  and  to 
give  the  eye  something  to  rest  upon;  and  the 
same  office  is  performed  in  the  same  way  by  the 
ornamentation  at  the  top  of  both.  All  these 
effects  are  produced  upon  the  eye,  and  are  the 
functions  of  tlie  devices  in  both  patents. 

The  court  below  also  erred  in  the  construction 
of  the  statute. 

Patents  for  designs  are  granted  under  the 
provisions  of  §  3  of  the  patent  act  of  Aug.  29, 
1842,  as  amended  by  S  11  of  the  pat^it  act  of 
Mar.  2,  1861.  The  last-named  act  differs  only 
from  the  former,  as  to  the  duration  of  such 
grants,  and  the  fees  to  be  paid  to  the  govern- 
ment therefor. 

Section  3  of  the  act  of  1842  authorizes  the 
grant  of  letters  patent  for  any  new  and  original 
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design  for  a  manufacture,  whether  of  metal  or 
other  material  or  msiterials,  and  after  enumer- 
ating various  other  designs,  or  any  new  and 
original  shape  or  configuration  of  any  article  of 
manufacture. 

The  court  below  says:  "A  design  for  a  con- 
figuration of  an  article  of  manufacture  is  emr 
braced  within  the  statutes  as  a  patentable  de- 
sign, as  well  as  a  design  for  an  ornament  to  be 
placed  on  an  article  of  manufacture.  The  object 
of  the  former  may  solely  be  increased  utility, 
while  the  object  of  the  latter  may  solely  be  in- 
creased gratification  to  a  cultivated  taste  ad- 
dressed throueh  the  eye." 

This,  we  submit,  is  error. 

The  sole  purpose  of  this  provision  of  the  stat- 
ute is  to  ^icourage  the  development  of  beauty 
and  taste  in  matters  of  art,  whether  as  applied 
to  the  fine  arts  or  to  manufactures. 

As  applied  to  manufactures,  it  is  to  add  to 
what  is  useful,  beauty  of  configuration  and 
ornamentation. 

A  change  of  form  which  produces  a  useful  re- 
sult, is  the  subject-matter  of  patent  as  an  in- 
vention.   Davis  V.  Palmer,  2  Brock.  298. 

A  configuration  addressed  to  the  eye  may  in- 
cidentally increase  utility,  and  still  be  patent- 
able as  a  design;  but  if  the  object  be  increased 
utility  alone,  it  is  not  patentable  as  a  design. 

If  the  defendant's  spoons  and  forks  are  so 
close  an  imitation  of  plaintiff's  design  that  pur- 
chasers will  mistake  the  one  for  the  other,  it 
must  be  for  the  reason  that  the  configuration 
and  ornamentation  of  the  two  are  substentially 
alike. 

Designs  have  characteristic  features  which 
impress  the  eye  as  the  characteristic  features  of 
a  mechanical  organization  impress  the  reason. 
And  in  the  one  case  as  in  the  other,  the  minor 
details  may  be  varied  to  any  extent.  So  long 
as  they  tlo  not  vary  the  impression  on  the  eye  in 
the  one  case,  and  the  impression  on  the  reason 
in  the  other  case,  the  design  as  the  mechanical 
organization  will  remain,  in  substance,  the 
same. 

Each  produces  the  same  result  in  precisely 
the  same  way,  and  each,  as  applied  to  a  plain 
spoon  of  the  outline  of  both,  has  substantially 
the  same  artistic  result;  and  so  within  the 
strictest  definition  of  the  law  of  equivalents,  the 
defendant's  ornamentation  as  applied  to  the 
plain  spKX>n  of  this  outline,  must  be  regarded  as 
the  equivalent  of  the  plaintiff's  ornamentation, 
when  so  applied. 

The  decided  cases  in  England  and  in  this 
country  contain  but  little  which  is  authority 
upon  the  question  involved  in  this  case.  In  ad- 
dition to  the  chancery  suit  above  cited,  there  is 
only  the  case  of  Root  v.  Ball,  4  McLean,  177, 
which  has  a  direct  bearing  upon  it,  and  that  de- 
cides that  a  design  which  produces  substantial- 
ly the  same  appearance  as  that  described  in  the 
patent  is  an  infringement.  The  law  of  trade- 
mark is  this :  "That  no  person  shall  use  upon 
his  goods  a  mark  which  has  been  adopted  by  an- 
other, and  become  known  in  the  market  as  indi- 
cating that  the  goods  so  marked  are  his.  These 
trade-marks,  like  designs,  appeal  to  the  eye, 
and  are  to  be  judged  solely  by  the  effect  they 
produce  upon  the  mind  of  the  ordinary  pur- 
chaser. Their  purpose  is  to  secure  to  the  per- 
.son  using  the  trade-mark  his  market,  and  the 
purpose  or  design  of  the  patent  is  to  secure  the 
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inventor  his  market;  but  it  has  long  been  recog- 
nized that  a  trade-mark  would  be  of  no  value  if 
it  was  not  infringed,  unless  it  was  copied  ex- 
actly and  accurately.  The  courts  have  long  held 
the  rule  which  is  laid  down  in  the  case  of  8eixo 
V.  Provezende,  L.  R.  1  Ch.  App.  192. 

"What  degree  of  resemblance  is  necessary, 
'from  the  nature  of  things,  is  a  matter  incapable 
of  determination  a  priori.  All  that  a  court  of 
justice  can  do  is  to  see  that  no  trader  can  adopt 
a  trade-mark  so  resembling  that  of  a  rival  that 
ordinary  purchasers,  purchasing  with  ordinary 
caution,  would  be  likely  to  be  misled.  It  would 
be  a  mistake  to  suppose  that  the  resemblance 
must  be  such  as  to  deceive  persons  who  should 
see  the  two  marks  placed  side  by  side.  The  rule 
so  restricted  would  be  of  no  practical  use." 

Walton  V.  Crowley,  3  Blatchf.  440;  Edelsten 
v.  Edelsten,  1  De  G.  J.  &  S.  185;  Knott  v.  Mor- 
gan, 2  Keen,  213 ;  Clement  v.  Haddick,  22  Law, 
428;  Croft  v.  Day,  7  Beav.  84;  Clark  v.  Clark, 
25  Barb,  76. 

The  construction  of  designs  contended  for  by 
defendant's  patents  would  make  them  of  no 
practical  use  to  designers.  The  law  intends  to 
reward  him  who  has  produced  a  new  and  beauti- 
ful ornament,  with  the  pecuniary  fruits  which 
would  result  from  the  public  desire  to  possess 
that  ornament.  The  human  eye  is  so  construct- 
ed that  it  is  not  affected  by  a  series  of  details 
as  individual  parts;  but  in  looking  at  works  of 
art  it  grasps  the  whole  as  an  entirety.  To  al- 
low another  to  produce  substantially  the  same 
artistic  effect,  to  give  substantially  the  same 
pleasure  to  the  ey^  by  preserving  the  3pirit  and 
effect  of  the  new  design,  while  deviating  from 
it  in  details  which  are  not  readily  perceived, 
would  render  nugatory  the  whole  purpose  of  the 
statute,  and  falsify  the  prcmiise  of  reward  which 
it  holds  out  to  artists. 

Not  only  this;  the  introduction  of  a  new  de- 
sign in  silver  is  attended  with  very  serious  ex- 
penses. Mr.  Sperry  says  that,  to  one  in  the 
trade  to  introduce  a  new  design,  would  cost 
for  dies  and  other  tools,  from  $3,000  to  $4,000, 
and  that  to  parties  not  in  the  business  it  would 
cost  at  least  $6,000. 

In  view  of  this  fact  and  of  the  comparatively 
small  number  of  patterns  wliich  are  a  success, 
no  manufacturer  would  be  justified  as  a  busi- 
ness man,  in  risking  his  money  in  bringing  out 
new  designs  if,  as  soon  as  they  were  a  success, 
they  could,  under  the  law,  be  successfully  imi- 
tated by  making  small  variations  in  details,  not 
noticeable  to  the  general  public,  which  would 
thus  take  away  the  market  from  his  goods. 

Messrs,  G«o.  CMITord  and  W,  C,  Witter, 
for  appellee: 

The  law  applicable  to  inventions  in  machinery 
and  to  the  infringement  of  patents  for  inven- 
tions in  machinery,  is  applicable  also  to  inven- 
tions of  designs  and  to  the  infringement  of  pat- 
ents for  designs. 

An  invention  of  a  machine  usually  consists 
of  parts  and  the  relation  of  parts,  or  the  re- 
lation of  parts  only,  resulting  in  a  particular 
mode  of  operation,  which  is  the  characterizing 
feature  of  the  invention. 

The  invention  of  a  process  usually  consists  of 
successive  steps  in  the  mode  of  procedure,  pro- 
ducing successive  intermediate  results  which 
tend  &  and  terminate  in  the  final  result.  This 
final  result  may  be  a  new  product  or  substance, 
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or  it  may  be  an  old  but  improved  product  or 
substance,  or  it  may  be  an  old  product  produced 
in  a  more  advantageous  way. 

The  object  to  be  attained  by  a  design  is  not 
always  limited  to  mere  appearance;  the  end 
may  be  utility.  Improvements,  where  mere 
changes  of  form  are  useful,  may  be  patented  as 
designs,  and  because  useful,  and  not  because  of 
greater  beauty  or  a  more  agreeable  appearance. 

The  statute  distinctly  provides  for  such  de-. 
signs;  the  words  of  the  statute  are:  "any  new, 
useful  and  original  shape  or  configuration  of 
any  article  of  manufacture." 

A  design  is  claimed  as  a  unity,  but  it  is  made 
up  of  parts,  nevertheless,  like  inventions  in  ma- 
chinery, all  of  the  parts  in  combination  consti- 
tuting the  unity.  The  law,  therefore,  appli- 
cable to  an  invention  in  machinery  is  in  like 
manner  applicable  to  inventions  of  designs. 

Booth  v.  Oarrelly,  1  Blatchf.  247;  Root  v. 
Ball,  4  McLean,  177;  Wooater  v.  Crane,  2  Fish. 
583. 

In  determining  the  question  of  infringement 
of  a  patent  for  a  design,  the  same  principles 
and  rules  must  be  applied  as  are  applicable  in 
determining  the  question  of  infringement  of  a 
patent  for  a  combination  in  machinery. 
•  If  the  patented  design  consists  of  a  new  ad- 
dition to  some  old  design,  then  any  other  per- 
son has  a  right  to  take  the  same  old  part  and 
add  thereto  a  part  substantially  different  from 
that  added  by  the  patentee,  and  the  use  of  the 
design  so  composed  would  not  infringe  the  pat- 
ent; -  Root  v.  Ball,  supra. 

The  court,  in  determining  the  question  of  in^ 
fringeraent  of  a  patent  for  a  design,  should  be 
governed  by  the  same  rules  as  to  similarities 
and  differences  that  the  Commissioner  of  Pat- 
ents is  in  granting  a  patent. 

The  court,  in  comparing  designs  to  determine 
the  question  of  infringement,  must  be  governed 
by  some  principle  or  rule.  It  cannot  say  that 
because  two  articles  resemble  each  other  in 
general  appearance,  and  because  one  may  be 
mistaken  for  the  other  by  a  cursory  observer, 
therefore,  one  of  them  is  an  infringement  of  a 
patent  for  the  other.  Such  resemblance  may 
be  due  to  sometl^ing  not  invented  by  the  pat- 
entee and  not  patented.  Two  articles  may  re- 
semble each  other  in  general  appearance,  when 
one  of  them  in  some  part  contains  a  patented 
design  and  the  other  nas  no  such  part,  or  any- 
thing correspondinp^  therewith.  Two  spoons 
of  corresponding  size  resemble  each  other,  be- 
cause they  are  spoons  and  have  the  form  of 
spoons.  This  might  be  true,  notwithstanding 
one  might  contain  an  ornament  of  one  design, 
and  the  other  an  ornament  of  an  entirely  dif- 
ferent design.  So  a  spoon  or  fork-handle  may 
have  an  old  form  in  reference  to  the  outline  or 
general  shape, 'c-^d  yet  contain  a  patented  de- 
sign of  an  ornament  on  some  part  of  it,  which 
would  not  be  noticed  without  naving  attention 
specially  called  to  it.  In  such  a  case,  evidence 
of  a  general  resemblance  of  the  two  articles  and 
that  one  might  be  mistaken  for  the  other  would 
not  prove  anything  of  use. 

Hiis  is  exactly  the  mistake  made  by  the  com- 
plainants in  the  examination  of  their  witnesses 
in  this  case.  They  have  examined  in  respect 
to  general  appearances,  which  are  not  due  to 
the  additions  made  by  the  patentee  to  the  old 
artiolau 
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There  must  be  reference  not  only  to  the  gen- 
eral appearance  of  the  article,  but  to  the  means 
of  causing  that  general  appearance. 

The  commissioner,  in  determining  whether  or 
not  to  allow  a  patent  in  such  case,  passes  from 
the  general  appearance  of  the  article  on  which 
the  ornament  is  placed,  to  the  ornament  itself, 
to  ascertain  what  the  applicant  has  done;  that 
is,  to  ascertain  what  ngures  or  parts  be  has 
added,  and  which  enter  into  the  construction  of 
t>ie  ornament;  because  if  all  that  the  applicant 
has  done  is  to  add  a  peculiar  ornament  to  the 
old  article,  then  any  other  person  may  add  a 
substantially  different  ornament  to  the  old 
article  and  not  infringe. 

The  patent  is  granted  for  the  novelty  of  the 
parts  and  the  relation  of  the  parts  constituting 
the  design,  the  same  as  for  combinations  of 
mechanism.  In  a  machine,  the  parts  and  re- 
lations of  parts  are  the  means  which  produce 
the  result;  the  result  is  the  mode  of  operation 
or  capacity  of  the  machine.  In  like  manner  in  a 
design,  the  parts  and  relations  of  parts  are  the 
means  which  produce  the  result;  but  in  a  design 
the  usual  result  is  appearance.  The  result,  in 
case  of  a  machine,  is  addressed  to  the  judgment; 
while  in  case  of  a  design,  the  result  is  in  most 
instances,  but  not  always,  addressed  to  the  eye. 
In  neither  case  is  the  result  patented  or  patent- 
able ;  it  is  the  means  only  that  is  the  subject  of 
a  patent.      O'Reilly  v.  Morse,  16  How.  62. 

When  White  applied  for  his  first  patent,  the 
complainant's  patent  having  then  been  issued. 
White  was  required  to  describe  in  his  specifica- 
tion the  several  pafts  which  entered  into  the 
construction  of  his  desijrn,  and  which  would  and 
did  distinguish  it  from  that  of  the  complainant, 
and  from  everything  else  then  known,  and  it 
was  for  a  design  so  identified  that  he  obtained 
his  patent. 

When  White  applied  for  his  second  patent, 
he  was  required  to  describe  and  did  describe 
peculinrities  which  distinguished  the  design  for 
which  he  asked  a  patent,  from  the  desini  which 
he  had  previously  patented,  and  also  from  the 
complainant's  design,  an4  from  all  others  then 
known. 

These  three  patents  (that  is,  the  two  White 

Satents  and  the  complainant's  patent)  were  all 
istinct  from  and  independent  of  each  other. 

The  design  covered  by  complainant's  patent 
consists  of  the  combination  of  two  general  di- 
visions; one  is  tlie  outline  or  the  contour  of  the 
edge  of  the  handle,  and  the  other  is  the  orna- 
ments on  the  sides  of  the  handle. 

As  nothing  less  than  the  whole  is  patented, 
there  can  be  no  infringement  of  the  patent  un- 
less both  of  those  divisions  of  forms  be  sub- 
stantially employed.  If  the  outline  be  used 
with  substantially  different  side  ornaments,  or 
the  side  ornaments  be  used  with  a  substantial- 
ly different  outline  of  the  edge,  then  only  one  of. 
the  two  elements  constituting  the  patented  com- 
bination would  be  used,  and  that,  by  well-set- 
tled principles,  would  not  be  an  infringement 
of  the  combination. 

The  complainant's  patent  is  expressly  limited 
to  peculiarities  which  the  defendant's  handles 
do  not  contain. 

Complainant's  patent  describes,  as  peculiari- 
ties of  their  design,  at  least  twelve  things,  none 
of  which  are  in  any  design  used  by  the  defend- 
ant. 
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The  following  are  described  and  represented 
as  peculiarities  of  the  design  covered  by  com- 
plainant's patent;  and  none  of  these  features 
are  in  any  of  the  designs  used  by  the  defendant : 

1.  Three  protuberances  united  form  the  up- 
per tip  of  tne  handle. 

2.  A  thread  on  the  boundary  of  the  handle, 
broken  at  the  shoulders  of  the  handle. 

3.  The  boundary  thread  ip  turned  at  the 
shoulders  into  the  form  of  rosettes  having  the 
appearance  of  two  parts  twisted  together. 

4.  The  stem  of  the  handle  between  the  shoul- 
ders and  the  bowl  has  two  threads  on  each  edge. 

6.  On  each  edge  of  the  leaf  or  palm  of  the 
handle  is  a  thread  inside  of  the  boundary 
thread. 

6.  These  threads  on  the  leaf  or  palm  of  the 
handle,  and  which  are  inside  of  the  boundary 
thread  towards  the  end  of  the  handle,  turn  out- 
ward from  each  other,  forming  diverging 
scrolls. 

7.  These  scrolls  of  the  inner  threads  form  a 
part  of  the  outline  or  boundary  of  the  handle. 

8.  The  extreme  upper  end  of  the  handle  is 
formed  by  a  tip  inserted  between  these  two 
scrolls. 

9.  The  inner  threads  of  the  leaf  or  palm  of 
the  handle  abut  against  the  rosettes  formed  by 
the  outer  threads  at  the  shoulders  of  the  handle. 

10.  The  surface  of  the  handle,  between  the 
shoulder  swells,  which  swell  gradually,  flattens 
towards  the  widest  part  of  the  leaf  of  the  han- 
dle. 

11.  The  inner  threads  on  the  stem  of  the 
handle  unite  near  the  bowl  in  a  swell  or  boss. 

12.  On  the  under  side  of  the  handle  a  small 
raised  leaf  is  inserted  between  the  two  threads 
on  both  sides. 

Nothing  is  used  by  the  defendant  which  is 
patented  oy  complainant's  patent.  Nothing 
less  than  the  whole  of  the  parts  in  combination 
is  patented,  and  that  is  not  used  by  the  defend- 
ant. 

It  is  proved  arid  conceded  that  none  of  these 
peculiarities  of  complainant's  side  ornaments 
are  in  the  defendanrs  design.  A  large  num- 
ber of  witnesses  on  the  part  of  the  defendant 
swear  and  give  their  reasons  in  detail;  and 
there  is  not  a  single  witness  on  either  side,  who 
swears  to  the  contrary  or  who  has  pretended 
that  the  side  ornaments  in  defendanrs  design, 
in  themselves  considered,  are  the  same,  or  sub- 
stantially the  same,  as  the  side  ornaments  in 
the  complainant's  design. 

The  design  patented  by  White  in  his  first 
patent,  and  which  for  a  short  time  was  used  by 
the  defendant,  did  not  contain,  as  appears  by 
the  patent  itself,  the  complainant's  side  orna- 
ments; and  it  not  only  had  side  ornaments 
which  were  substantially  different  from  those 
of  the  complainant,  but  they  were  patented  as 
being  different. 

The  design  patented  by  White  in  his  second 

Satent,  and  which  is  the  one  since  used  by  the 
efendant,  has  neither  the  complainant's  out- 
line of  the  handle  of  the  spoon  nor  the  side 
ornaments;  that  is,  it  has  neither  of  the  two 
classes  of  elements  which  constitute  the  design 
of  the  complainant. 

The  design  patented  to  White  by  his  first  pat- 
ent, which  was  dated  Jan.  15,  1867,  not  con- 
taining the  complainant's  side  ornaments,  could 
not  infringe  complainant's  patent,,  even  assum- 
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ing  that  it  had  the  outline  or  edge  contour  used 
by  the  complainant,  because  in  that  case  it 
would  contsuin  only  one  of  the  elements  of  the 
combination  patented. 

The  complainant  in  the  court  below  relied 
chiefly  on  tne  decisions  in  cases  of  trade-marks. 
It  assumed  that  a  trade-mark  was  so  nearly  the 
same  as  the  subject-matter  of  a  patent  for  a  de- 
sign as  to  make  an  adjudicated  case  in  one,  an 
authority  for  the  other. 

This  is  a  mistake. 

The  law  applicable  to  trade-marks  is  not  the 
law  which  is  applicable  to  letters  patent. 

A  patent  for  a  design,  like  a  patent  for  any- 
thing else,  must  be  governed  by  the  law  of  pat- 
ents. When  a  patent  is  taken,  the  patentee 
voluntarily  commits  the  subject-matter  of  his 
patent  to  the  province  of  the  patent  law.  He 
voluntarily  puts  it  in  that  class  of  property, 
lie  invokes  the  aid  of  the  patent  law  for  its  pro- 
tection, and  he,  therefore,  voluntarily  submits 
to,  and  must  abide  by  that  law. 

Again;  the  subject-matter  of  a  patent  and 
that  of  trade-marks  are  not  onlv  governed  by 
different  law,  but  they  are  entirely  different 
things.  A  design  does  not  perform  the  office 
of  a  trade-mark ;  a  trade-mark  does  not  perform 
the  ofiice  of  a  design.  A  trade-mark  forms  no 
part  of  the  article  on  which  it  is  placed;  it  is  a 
mere  sign  and  has  no  reference  to  any  change 
in  the  article  on  which  it  is  used.  A  trademark 
is  placed  on  the  article,  not  to  change  or  affect 
the  article,  but  to  indicate  the  origin  or  owner- 
ship of  the  article.  Such  is  not  the  func- 
tion or  office  of  a  design.  A  design  be- 
comes and  is  part  of  'the  article  itself ;  it  is 
incorporated  with  the  article,  and  is  bought  and 
sold  and  used  as  a  certain  part  of  the  article, 
just  as  much  as  if  it  were  a  new  mechanical 
combination.  A  design  has  reference  to  some 
alteration  in  the  character  of  the  article,  a 
trade-mark  has  no  such  property. 

The  use  of  an  infringing  trade-mark  is  to 
fraudulently  deceive  the  purchaser,  causing  him 
to  believe  that  he  is  purchasing  goods  of  one 
manufacturer,  when  in  fact  they  were  made  by 
another.  It  is,  therefore,  a  fraud,  and  intend- 
ed to  deceive  and  cheat  the  purchaser.  The  use 
of  the  White  design  by  the  defendant  does  not 
and  cannot  have  any  such  effect.  It  has  no  re- 
sult of  such  a  kind.  It  is  not  used  to  deceive, 
and  cannot  be.  No  such  result  is  claimed  by 
the  complainant.  All  it  claims  or  pretends 
to  claim  is,  that  the  design  used  by  the  defend- 
ant is  upon  plated  articles,  and  that  theirs  is 
upon  silver  articles;  and  that  because  of  some 
resemblance  in  general  appearance  to  a  cursory 
observer,  parties  will  not  so  readily  purchase 
their  articles,  for  fear  somebody  will  suppose 
that  they  have  plated  articles;  that  is,  their 
claim  is  that  the  defendant's  design  must  be 
suppressed  because  it  is  on  plated  articles  and 
theirs  is  on  silver  articles.  All  that  they  com- 
plain of  is,  that  the  defendant's  design  being 
used  upon  plated  articles  will  ren<fer  it  so  com- 
mon in  the  estimation  of  some,  that  they  would 
not  like  to  purchase  a  silver  article,  which, 
from  general  appearance,  might  seem  to  a 
cursory  observer  to  be  a  similar  thing. 

They  do  not  claim  that  anyone  is  deceived  by 
the  use  of  defendant's  design,  nor  that  there  is 
any  attempt  to  deceive  anyone  by  such  use. 

What  purchaser's  eye  is  deceived  by  the  d#»- 
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fendant's  use  of  his  designs?  Does  any  pur- 
chaser of  the  plated  goods,  having  on  them  the 
defendant's  design,  suppose  he  is  buying  silver 
goods?  Does  any  purchaser  of  a  spoon  sold  as 
a  plated  article  for  fifty  cents,  suppose  that  he 
is  buying  a  silver  spoon  worth  $4?  Does  a 
purchaser,  when  buying  a  plated  spoon  which  is 
marked  and  sold  as  the  manufacture  of  Rogers 
&  Brother,  suppose  that  he  is  purchasing  a 
silver  spoon  manufactured  by  the  Gorhani 
Manufacturing  Company? 

But  even  if  the  design  patented  by  complain- 
ant's patent  were  a  trade-mark,  and  the  \iesign 
used  by  the  defendant  were  a  trade-mark  so  as 
to  make  it  a  question  between  two  trade-marks, 
the  latter  would  not  be  an  infringement  on  the 
former.  It  is  true  that  as  between  a  trade- 
mark and  an  imitation  of  it,  such  general  re- 
semblance as  would  mislead  buyers  who  exer- 
cise the  usual  amount  of  prudence  and  caution, 
may  'constitute  an  infringement;  but  in  such 
case,  the  resemblance  must  be  between  the  two 
trade-marks  which  are  placed  on  the  article; 
that,  is  the  imitation  trade-mark  must  in  itself 
have  a  resemblance  to  the  genuine  trade-mark. 
The  two  things  in  such  case  to  be  compared  is 
the  individual  imitation  with  the  individual 
genuine.  In  making  the  comparison,  neither 
the  imitation  nor  the  genuine  article  can  in- 
clude in  its  appearance  the  form  or  any  other 
characteristic  of  the  article  on  which  the  mark 
is  placed.  The  general  a];>pearance  referred 
to  m  such  case,  must  be  limited  to  the  general 
appearance  of  the  trade-ipark,  and  cannot 
comprehend  therein  the  appearance  of  the 
article  on  which  the  trade-mark  is  placed. 

Mr.  Justice  StronK  delivered  the  opinion  of 
the  court: 

The  complainants  are  the  owners  of  a  patent 
granted  on  the  16th  day  of  July,  1861,  to  John 
Gorham,  Gorham  Thurber,  and  Lewis  Dexter, 
Jr.,  for  a  new  design  for  the  handles  of  table 
spoons  and  forks,  and  their  bill  charges  that 
their  P^'tent  has  been  infringed  by  the  defend- 
ant. The  validity  of  the  patent  is  not  denied, 
nor  is  it  controverted  that  the  defendant  has 
sold  spoons  and  forks  which  had  upon  them  de- 
signs bearing  some  resemblance  to  the  desig^n 
described  in  the  complainant's  patent.  But  it 
is  contended  that  none  of  the  designs  on  these 
articles  thus  sold  are  substantially  the  same  as 
the  design  covered  by  the  patent,  and  that  they 
are  all  independent  of  anything  secured  to  Gor- 
ham, Thurber,  and  Dexter,  the  patentees. 

Tlie  sole  question,  therefore,  is  one  of  fact. 
Has  there  been  an  infringement?  Are  the  de- 
signs used  by  the  dcfencULnt  substantially  the 
same  as  that  owned  by  the  complainants?  To 
answer  tliese  questions  correctly,  it  is  indis- 
pensable to  imderstand  what  constitutes  identi- 
ty of  design,  and  what  amounts  to  infringe- 
ment? 

The  acts  •f  Congress  which  authorize  the 
granting  of  patents  for  designs  were  plainly  in- 
tended to  give  encouragement  to  the  decorative 
arts.  They  contemplate  not  so  much  utility  as 
appearance,  and  that«  not  an  abstract  impres- 
8Mn  or  picture,  but  an  aspect  given  to  those 
625*]  objects  mentioned  in  the  *acts.  It  is  a 
new  and  original  design  for  a  manufacture, 
whether  of  metal  or  other  material ;  a  new  and 
•riginal  design  for  a  bust,  statue,  bas  relief,  or 
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composition  in  alto  or  hasao  relievo;  a  new  or 
original  impression  or  ornament  to  be  plaoBd  oc 
any^  article  of  manufacture ;  a  new  and  original 
design  for  the  printing  of  woolen,  silk,  cotton, 
or  other  fabrics;  a  new  and  useful  pattern, 
print,  or  picture,  to  be  either  worked  into  or 
on  any  article  of  manufacture;  or  a  new  and 
original  shape  or  configuration  of  any  article 
of  manufacture — it  is  one  or  all  of  these  that 
the  law  has  in  view.  And  the  thing  invented 
or  produced,  for  which  a  patent  is  given,  is  that 
which  gives  a  peculiar  or  distinctive  appearance 
to  the  manufacture,  or  article  to  which  it  may 
be  applied,  or  to  which  it  gives  form.  The  law 
manifestly  contemplates  that  giving  certain 
new  and  original  appearances  to  a  manu- 
factured article  may  enhance  its  salable  value, 
may  enlarge  the  demand  for  it,  and  may  be  a 
meritorious  service  to  the  public.  It,  there- 
fore, proposes  to  secure  for  a  limited  time  to 
the  ingenious  producer  of  those  appearances  the 
advantages  flowing  from  them.  Manifestly, 
the  mode  in  which  those  appearances  are  pro- 
duced has  very  little,  if  anything,  to  do  with 
giving  increased  salableness  to  the  article.  It 
is  the  appearance  itself  which  attracts  attention 
and  calls  out  favor  or  dislike.  It  is  the  appear- 
ance itself,  therefore,  no  matter  by  what  agency 
caused,  that  constitutes  mainly,  if  not  entirely, 
the  contribution  to  the  public  which  the  law 
deems  worthy  of  recompense.  The  appearance 
may  be  the  result  of  peculiarity  of  configura- 
tion, or  of  ornament  alone,  or  of  both  conjoint- 
ly; but,  in  whatever  way  produced,  it  is  the 
new  thing,  or  product,  which  the  patent  law  re- 
gards. To  speak  of  the  invention  as  a  combi- 
nation or  process,  or  to  treat  it  as  such,  is  to 
overlook  its  peculiarities.  As  the  acts  of  Con- 
fess embrace  only  designs  applied  or  to  be  ap- 
plied, they  must  refer  to  finished  products  of 
invention  rather  than  to  the  process  of  finishing 
them,  or  to  the  agencies  by  which  they  are  de- 
veloped. A  patent  for  a  product  is  a  distinct 
thing  from  a  patent  for  the  elements .  entering 
into  it,  or  for  the  ingredients  of  which  it  is 
composed,  or  for  the  combination  *that  [*526 
causes  it.  We  do  not  say  that  in  determining 
whether  two  designs  are  substantially  the  same, 
differences  in  the  lines,  the  configuration,  or 
the  modes  by  which  the  aspects  they  exhibit  are 
not  to  be  considered;  but  we  think  the  control- 
ling consideration  is  the  resultant  effect.  Such 
was  the  opinion  of  Lord  Chancellor  Hatherly  in 
McCrea  v.  Holdaworth,  6  Ch.  Ap.  Law  Rep.  418. 
That  was  a  suit  to  restrain  an  infringement  of 
a  design  for  ornamenting  a  woven  fabric.  The 
defense  was  a  denial  that  the  design  used  by  the 
defendants  was  the  same  as  that  to  which  the 
plaintiff  was  entitled.  The  ornament  on  both 
was,  in  part,  a  star,  but  on  one  it  was  turned 
in  an  opposite  direction  from  that  in  the  other ; 
yet  the  effect  of  the  ornament  was  the  same  to 
the  eye.  The  Lord  Chancellor  held  the  impor- 
tant inquiry  was  whether  there  was  any  dif- 
ference in  the  effect  of  the  designs,  not  whether 
there  were  differences  in  the  details  of  orna- 
ment. "If,"  said  he,  "the  designs  are  used  in 
exactly  the  same  manner,  and  have  the  same  ef- 
fect, or  nearly  the  same  effect,  then,  of  course, 
the  shifting  or  turning  round  of  a  star,  as  in 
this  particular  case,  cannot  be  allowed  to  pro- 
tect the  defendants  from  the  consequences  of 
the  piracy."      This  seems  most  reasonable,  for, 
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as  we  have  said,  it  is  the  effect  upon  the  eye 
which  adds  value  to  articles  of  trade  or  com- 
merce. So  in  Iloldsworth  v.  McCrea,  2  Ap. 
Cas.  H.  L.  388,  Lord  Westbury  said:  "Now,  in 
the  case  of  those  thinss  in  which  the  merit  of 
the  invention  lies  in  uie  drawing,  or  in  forms 
that  can  be  copied,  the  appeal  is  to  the  eye,  and 
the  eye  alone  is  the  judge  of  the  identity  of  the 
two  things.  Whether,  therefore,  there  be 
piracy  or  not  is  referred  to  an  unerring  judge, 
namely:  the  eye,  which  takes  the  one  figure  and 
the  other  figure,  and  ascertains  whetber  they 
are  or  are  not  the  same.*'  This  was  said  in  a 
case  where  there  was  nothing  but  a  drawing  of 
the  design. 

We  are  now  prepared  to  inquire  what  is  the 
true  test  of  identity  of  design.  Plainly,  it  must 
be  sameness  of  appearance,  and  mere  difference 
627*]  of  lines  in  the  drawing  or  *sketch,  a 
greater  or  smaller  number  of  lines,  or  slight 
variances  in  configuration,  if  insufficient  to 
change  the  effect  upon  the  eye,  will  not  destrov 
the  substantial  identity.  An  engraving  whi(m 
has  many  lines  may  present  to  the  eye  the  same 
picture,  and  to  the  mind  the  same  idea  or  c(m- 
ception  as  another  with  much  fewer  lines. 
The  design,  however,  would  be  the  same.  So, 
a  pattern  for  a  carpet  or  a  print,  may  be  made 
up  of  wreaths  of  fiowers  arranged  in  a  partic- 
ular manner.  Another  carpet  may  have 
similar  wreaths,  arranged  in  a  like  manner,  so 
that  none  but  very  acute  observers  could  detect 
a  difference.  Yet  in  the  wreaths  upon  one 
there  may  be  fewer  flowers,  and  the  wreaths 
may  be  placed  at  wider  distances  from  each 
other.  Surely  in  such  a  case  the  desisns  are 
alike.  The  same  conception  was  in  the  mind 
of  the  designer,  and  to  that  conception  he  gave 
expression. 

If,  then,  identity  of  appearances,  or  as  ex- 
pressed in  McCrea  v.  Holdsworih,  supra,  same- 
ness of  effect  upon  the  eye,  is  the  main  test  of 
substantial  identity  of  design,  the  only  remain- 
ing Question  upon  this  part  of  the  case  is, 
whether  it  is  essential  that  the  appearance 
should  be  the  same  to  the  eye  of  an  expert.  The 
court  below  was  of  opinion  that  the  test  of  a 
patent  for  a  design  is  not  the  eye  of  an  ordinary 
observer.  The  learned  judge  thought  there 
could  be  no  infringement  unless  there  was  "sub- 
stantial identity,"  "in  view  of  the  observation 
of  a  person  versed  in  designs  in  the  particular 
trade  in  question— of  a  person  engaged  hi  the 
manufacture  or  sale  of  articles  containing  such 
designs  —  of  a  person  accustomed  to  compare 
such  designs  one  with  another,  and  who  sees 
and  examines  the  articles  containing  them  side 
by  side."     There  must,  he  thought,  be  a  com- 

Sarison  of  the  features  which  miuce  up  the  two 
esigns.  With  this  we  cannot  concur.  Such 
a  test  would  destroy  all  the  protection  which 
the  act  of  Congress  intended  to  give.  There 
never  could  be  piracy  of  a  patent^  design,  for 
human  ingenuity  has  never  yet  produced  a  de- 
sign, in  all  its  details,  eiLactly  like  another,  so 
like,  that  an  expert  could  not  distinguish  them. 
No  counterfeit  bank  note  is  so  identical  in  ap- 
528*]  pearance  *with  the  true  that  an  experi- 
enced artist  cannot  discern  a  difference.  It  is 
said  an  engraver  distinguishes  impressions 
made  by  the  same  plate.  Experts,  therefore, 
are  not  the  persons  to  be  deceived.  Much  less 
than  that  which  would  be  substantial  identity 
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in  their  eyes  would  be  undistinguishable  in  the 
eyes  of  men  generally,  of  observers  of  ordinary 
acuteness.  bringing  to  the  examination  of  the 
article  upon  which  the  design  has  been  placed 
that  degree  of  observation  which  men  of  ordi- 
nary intelligence  give.  It  is  persons  of  the  lat- 
ter class  who  are  tne  principal  purchasers  of  th« 
articles  to  which  designs  have  given  novel  ap- 
pearances, and  if  they  are  misled,  and  induced 
to  purchase  what  is  not  the  article  they  sup- 
posed it  to  be;  if,  for  example,  they  are  led  to 
purchase  forks  or  spoons,  deceived  by  an  appar- 
ent resemblance  into  the  belief  that  they  bear 
the  "cottage"  design  and,  therefore,  are  the  pro- 
duction of  the  holders  of  the  Gorham,  Thurbcr, 
and  Dexter  patent,  when  in  fact  they  are  not, — 
the  patentees  are  injured,  and  that  advantage 
of  a  market  which  thejpatent  was  granted  to 
secure  is  destroyed.  The  purpose  of  the  law 
must  be  effected  if  possible;  but,  plainly,  it  can- 
not be  if,  while  the  general  appearance  of  the 
design  is  preserved,  minor  differences  of  detail 
in  the  manner  in  which  the  appearance  i^  pro- 
duced, observable  by  experts  but  not  noticed  by 
ordinary  observers,  by  those  who  buy  and  use, 
are  sufficient  to  relieve  an  imitating  design  from 
condemnation  as  an  infringement. 

We  hold,  therefore,  that  if,  in  the  eye  of  an 
ordinary  observer,  giving  such  attention  as  a 
purchaser  usually  gives,  two  designs  are  sub- 
statitially  the  same,  if  the  resemblance  is  such 
as  to  deceive  such  an  observer,  inducing  him  to 

Surchase  one  supposing  it  to  be  the  other,  the 
rst  one  patented  is  infringed  by  the  other. 
Applying  this  rule  to  the  facts  of  the  present 
case,  there  is  very  little  difficulty  in  coming  to 
a  satisfactory  conclusion.  The  Gorham,  Thur- 
ber,  and  Dexter  design,  and  the  two  designs  sold 
by  the  defendant,  which  were  patented  U>  Leroy 
S.  White,  one  in  1867,  and  the  other  in  1808, 
are  alike  the  result  of  peculiarities  of  outline  or 
conflguration,  and  of  ornamentation.  These 
make  *up  whatever  is  distinctive  in  ap-  [*529 
pearance,  and  of  these,  the  outline  or  configura- 
tion is  most  impressive  to  the  eye.  Comparing 
the  fiffure  or  outline  of  the  plaintiff's  design 
with  that  of  the  White  design  of  1867,  it  is  ap- 
parent there  is  no  substantial  difference.  This 
is  in  the  main  conceded.  Even  the  minor  differ- 
ences are  so  minute  as  to  escape  observation  un- 
less observation  is  stimulated  by  a  suspicion 
that  there  may  be  diversity.  Ana  there  are  the 
same  resemblances  between  the  plaintiff's  de- 
sign and  the  White  design  of  1868,  and,  with  a 
single  addition,  the  minor  differences  are  the 
same.  That  additional  one  consists  in  this: 
At  the  upper  part  of  the  handle,  immediately 
above  the  point  where  the  broader  part  widens 
from  the  stem  with  a  rounder  shoulder,  while 
the  external  lines  of  both  designs  are  first  con- 
cave, and  then,  gradually  become  convex,  the 
degree  of  concavity  is  greater  in  the  White  de- 
sign. How  much  effect  this  variance  has  must 
be  determined  by  the  evidence.  In  all  the  de- 
signs, the  ornament  is,  in  part,  a  roimded  mold- 
ing or  bead  along  the  edge  with  scrolls  at  the 
shoulder  and  near  the  top.  There  are,  however, 
some  diversities  in  this  ornament,  which  are 
discoverable  when  attention  is  called  to  them. 
In  the  plaintiffs',  the  bead  is  interrupted  at  the 
shoulders  and  at  the  tip  by  the  scrolls,  while 
in  both  the  designs  of  White  it  is  continued  un- 
broken around  the  scrolls.    In  the  plair^"^  ' 
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the  scrolls  turn  Inward  at  the  shoulders  and 
outward  at  the  tip.  In  the  White  design  they 
turn  inward  hoth  at  the  shoulders  and  at  the 
upper  end.  But  there  are  the  same  number  of 
scrolls  in  all  the  designs,  and  they  are  similarly 
located,  all  having  the  appearance  of  rosettes. 
In  all,  the  external  bead  is  formed  by  a  de- 
pressed line  running  near  the  edge  of  the  handle, 
Dut  in  the  plaintiff's  there  is  an  inner  line, 
making  a  second  very  thin  bead,  nearly  par- 
allel €>  the  external  bead  common  to  them 
all.  In  the  White  designs  this  inner  line  is 
wanting  on  the  stem  of  the  handle,  though  not 
on  the  broad  part,  but  as  the  single  line  is  wider 
it  presents  much  the  same  appearance  as  it 
would  present  if  divided  into  two.  There  are 
other  small  differences  which  it  is  needless  to 
530*]  specify.  *What  we  have  mentioned  are 
the  most  prominent.  No  doubt  to  the  eye  of  an 
expert  they  are  all  real.  Still,  though  vari- 
ances in  the  ornament  are  discoverable,  the 
Question  remains:  Is  the  effect  of  the  whole 
aesiga  substantially  the  same?  Is  the  adorn- 
ment in  the  Wliite  design  used  instrumentally 
to  produce  an  appearance,  a  distinct  device,  or 
does  it  work  the  same  result  in  the  same  way, 
and  is  it,  therefore,  a  colorable  evasion  of  the 
prior  patent,  amounting  at  most  to  a  mere 
equivalent?  In  regard  to  this  we  have  little 
doubt,  in  view  of  the  evidence.  Both  the  White 
designs,  we  think,  are  proved  to  be  infringe- 
ments of  the  Gorham  patent.  A  large  number 
of  witnesses,  familiar  with  designs,  and  most  of 
them  engaged  in  the  trade,  testify  that,  in  their 
opinion,  there  is  no  substantial  difference  in  the 
three  designs,  and  that  ordinary  purchasers 
would  be  likely  to  mistake  the  White  ,de8igns 
lor  the  "cottage,"  viz.,  that  of  the  plaintiffs. 
This  opinion  is  repeated  in  many  forms  of  ex- 
pression, as,  that  they  are  the  same  pattern; 
that  the  essential  features  are  the  same;  that 
seven  out  of  ten  customers  who  buy  silverware 
would  consider  them  the  same;  that  manufac- 
turers as  well  as  customers  would  consider  them 
the  same;  that  the  trade  generally  would  so 
consider  them;  that,  thou^  there  are  differ- 
ences, they  would  not  be  noticed  without  a  crit- 
ical examination;  that  they  are  one  and  the 
same  pattern,  etc.,  etc.  This  is  the  testimony 
of  men  who,  if  there  were  a  substantial  differ- 
ence in  the  appearance  or  in  the  effect,  would 
most  readily  appreciate  it.  Some  think  the 
White  designs  were  intended  to  imitate  the 
other,  and  tliey  all  agree  that  they  are  so  nearly 
identical  that  ordinary  purchasers  of  silverware 
would  mistake  one  for  the  other.  On  the  other 
hand,  a  large  number  of  witnesses  have  testified 
on  behalf  of  the  defendant  that  the  designs  are 
substantially  unlike,  but  when  they  attempt  to 
define  the  dissimilarity  they  specify  only  the 
minor  differences  in  the  ornamentation,  of 
which  we  have  heretofore  spoken.  Not  one  of 
them  denies  that  the  appearance  of  the  designs 
is  substantially  the  same,  or  asserts  that  the 
effect  upon  the  eye  of  an  observer  is  different, 
531*]  or  that  ordinary  purchasers,  or  "even 
persons  in  the  trade,  would  not  be  led  by  their 
similarity  to  mistake  one  for  another.  Their 
idea  of  what  constitutes  identity  of  design 
seems  to  be  that  it  is  the  possibility  of  being 
struck  from  the  same  die,  which,  of  course,  can- 
not be  if  there  exists  the  slightest  variation  in 
a  single  line.  They  give  little  importance  to 
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configuration,  and  none  to  general  aspect.  Such 
evidence  is  not  an  answer  to  the  complainants' 
case.  It  leaves  undisputed  the  facts  that  what- 
ever differences  there  may  be  between  the  plain- 
tiffs' design  and  those  of  the  defendant  in  de- 
tails of  ornament,  they  are  still  the  same  in  gen- 
eral appearance  and  effect;  so  much  alike  that 
in  the  market  and  with  purchasers  they  would 
pass  for  the  same  thing — so  much  alike  that 
even  persons  in  the  trade  would  be  in  danger  of 
being  deceived. 

Unless,  therefore,  the  patent  is  to  receive 
such  a  construction  that  the  act  of  Congress 
will  afford  no  protection  to  a  designer  against 
imitations  of  his  invention,  we  must  hold  that 
the  sale  by  the  defendant  of  spoons  and  forks 
bearing  the  designs  patented  to  Leroy  S.  White 
in  1867  and  1868  is  an  infringement  of  the  com- 
plainants' rights. 

The  decree  of  the  Circuit  Court  is  -reversed, 
and  the  cause  is  remitted,  with  instructions  to 
enter  a  decree  in  accordance  u?ith  this  opinion, 

Mr.  Justice  Miller,  Mr.  Justice  Field,  and 
Mr.  Justice  Bradley  dissented  in  this  case. 


THOMAS  P.  MORGAN  et  aX,,  Appta^ 

V, 

UNITED  STATES. 

(See  S.  C.  14  Wall.  631-535.) 

Court  of  claims  cannot  render  judgment  for 
tort  —  when  government  not  liable  for  loss 
of  hired  vessel. 

1.  Claimants  cannot  recover  In  the  conrt  of 
claims,  on  the  ground  that  the  Injuries  to  their  ves- 
sel were  occasioned  by  the  tortious  act  of  an  officer 
of  the  government  in  compelling  their  master, 
against  his  better  ludgment,  to  proceed  to  sea. 

2.  Where  the  United  States  hired  a  vessel  to 
transport  troops  and  munitions  of  war,  the  United 
States  assuming  the  war  risk,  while  the  owners  of 
the  boat  agreed  to  bear  the  marine  risk,  the  strand- 
ing of  the  boat  in  going  over  a  bar  was  owing  to 
a  peril  of  the  sea,  and  her  owners  and  not  the  gov- 
ernment must  bear  the  loss. 

3.  The  peremptory  order  of  the  quartermaster  to 
proceed  to  sea  Is  outside  the  contract,  and  no  re- 
covery can  be  had  thereon,  by  reason  thereof,  in 
such  court. 

[No.  225.] 

Argued  Nov.  8,  1S72.     Decided  Nov.  18,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  appellants  hired,  March  1,  1865,  a  ves- 
sel to  the  United  States  by  charter  party. 

The  owners  were  to  keep  the  vessel  stanch, 
tight,  manned,  victualed,  appareled,  and  fit  for 
merchant  service. 
.  The  United  States  was  to  pay  them  $182.25 
per  day,  except  for  time  lost  in  consequence  of 
the  failure  oi  the  claimants  to  perform  their 
covenant  next  above. 

The  United  States  was  to  employ  the  vessel 
and  pay  the  per  diem  "until  the  said  vessel  is 
returned  to  the  said  party  of  the  first  part,  in 
Philadelphia,  in  the  same  order  as  when  re- 
ceived, ordinary  wear  and  tear,  damage  by  the 
elements,  collision  at  sea  or  in  port,  bursting  of 
boilers  and  breakage  of  machinery  excepted." 
The  charter  was  to  continue  in  force  as  long  ai 
the  War  Department  required  the  vessel. 

The  owners  were  to  bear  the  marine  risks. 

Tlie  United  States  was  to  bear  the  war  risk. 

The  vessel  being  at  Brazos,  St.  lago,  Texas, 
under  this  charter,  was  ordered  by  the  United 
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States  Quartermaster  there  to  put  to  sea.  She 
Was  in  charge  of  a  government  pilot,  and  was 
towed  by  a  goyemment  tug.  On  the  first  at- 
tempt it  was  found  that  the  water  in  the  bar 
was  too  shallow  to  float  the  vessel ;  she  struck ; 
the  tow-line  parted;  and  after  sustaining  some 
damage,  she  returned  to  her  landing.  Then, 
against  the  judgment  of  the  master  and  pilot, 
and  with  a  full  knowledge  of  the  danger,  the 
quartermaster  required  the  attempt  to  be  re- 
newed, the  exigency  of  the  service,  in  his  judg- 
ment, justifying  the  order. 

The  attempt  was  renewed,  in  obedience  to  this 
order,  and  the  vessel  was  dragged  over  the  Iwir 
sustaining  such  injuries  as  cost  $6,890.80  to  re- 
pair, and  45  Vi  days  of  time  were  occupied  in 
repairs,  in  which  time  a  per  diem  of  $8,292.37 
accrued.  The  government  paid  $4,283.20  of  the 
repairs  and  $2,281.06  of  the  per  diem,  being  the 
amount  of  wages  and  board  of  master  and  crew 
who  were  employed  on  the  repairs  of  the  vessel. 

The  court  of  claims  ruled  that  the  govern- 
ment was  not  liable  to  pay  any  more. 

Messrs,  J,  M,  Carlisle,  J.  D.  MoPliersoiit 
and  y.  /*.  Chipman,  for  appellants: 

The  court  erred  in  holding  that  the  United 
States  was  not  liable  for  the  whole  amount  of 
the  per  diem  and  repairs;  and  that  the  United 
States  was  not  liable  to  pay  any  more  than  they 
had  paid. 

Under  the  terms  of  the  charter  party  the 
United  States  were  pro  hac  vice,  the  owners  of 
the  vessel. 

Trinity  House  v.  Clark,  4  M.  &  S.  288 ;  Bel- 
cher v.  Capper,  4  M.  &  G.  602;  Newberry  v. 
Calvin,  7  Bing.  190,  1  CI.  &  F.  283;  Morgan  v. 
United  States,  5  Ct.  CI.  182;  Lander  v.  Clark, 
1  Hall.  365. 

The  United  States  was  bound  to  pay  the  per 
diem  unless  the  owners  were  in  default. 

It  is  true  that  the  owners  did  not  keep  the 
vessel  stanch  and  tight  during  all  the  time. 
But  this  they  did  in  part  and  as  to  part  were 
prevented  from  doing  so  by  the  act  of  the 
United  States,  and  their  failure  cannot  be  set 
up  to  bar  their  action. 

I  Ch.  PI.  358;  Young  v.  Preston,  4  Cranch. 
239. 

Mr.  O.  H.  HUl,  Asst,  Atty.  Gen,,  for  appel- 
lee. 

Mr.  Justice  DatIs  delivered  the  opinion  of 
the  court: 

Tliese  claimants  cannot  recover  oti  the  ground 
,  that  the  injuries  to  their  vessel  were  occasioned 
by  the  tortious  act  of  the  quartermaster  at 
Brazos  in  compelling  their  master,  against  his 
better  judgment,  to  proceed  to  sea;  nor  would 
their  condition  be  improved  if  the  vessel  had 
been  actually  impressed  into  the  service  of  the 
United  States,  for  in  neither  case  would  the 
court  of  claims  have  jurisdiction.  Reed  v. 
United  States,  ante,  220;  United  States  v.  Kim- 
hal,  ante,  607.  Congress  has  wisely  reserved  to 
itself  the  right  to  give  or  withhold  relief  where 
the  claim  is  founded  on  the  wrongful  proceed- 
ings of  an  officer  of  the  government. 

The  case,  therefore,  rests  wholly  on  the  con- 
tract of  affreightment,  and  the  inquiry  is: 
'  Which  of  the  two  parties  to  it  must  bear  the  loss 
caused  by  the  stranding  of  the  claimants'  vessel 
on  the  bar  at  the  mouth  of  the  harbor  of  Brazos. 

The  stipulations  in  the  contract  applicable  to 
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this  subject  leave  no  room  for  doubt  how  the 
question  should  be  answered.  The  United  States, 
being  in  a  state  of  war,  found  it  necessary  to 
hire  the  injured  vessel  for  the  purpose  of  trans- 
porting troops  and  munitions  of  war  to  different 
ports  and  places,  and  entered  into  a  contract 
with  her  owners  to  carry  this  purpose  into  ef- 
fect. The  vessel  was  to  be  officered  and  manned 
by  the  owners,  who  agreed  at  all  times  to  keep 
her  in  repair  and  fit  for  the  services  in  which 
she  was  engaged.  In  no  sense  were  the  United 
States  the  ovmers  of  the  vessel,  for  they  had 
nothing  to  do  with  her  management,  and  only  re- 
served to  themselves  the  right  to  say  she  should 
be  loaded  and  where  she  should  go.  In  the  con- 
dition of  things  then  existing  it  became  neces- 
sary to  make  provision  for  two  classes  of  perils. 
This  was  done;  the  *United  States  as-  [*535 
suming  the  war  risk,  while  the  owners  of  the 
boat  agreed  to  bear  the  marine  risk.  If,  there- 
fore, the  stranding  of  the  boat  in  going  over  the 
bar  was  owing  to  a  peril  of  the  sea,  her  owners 
and  not  the  ^vemment  must  bear  the  loss. 

That  the  high  wind  and  low  stage  of  water 
were  the  efficient  agents  in  producing  this  dis- 
aster are  too  plain  for  controversy.  They  were 
the  proximate  causes  of  it,  and  in  obedience  to 
the  rule,  "Causa  proxima  nan  remota  specta- 
tur,"  we  cannot  proceed  further  in  order  to  find 
out  whether  the  fact  of  war  did  not  create  the 
exigency  which  compelled  the  employment  of 
the  vessel ;  if  it  did,  it  was  known  to  the  owners 
when  the  charter-party  was  formed,  who,  with 
this  knowledge,  became  their  own  insurers 
against  the  usual  sea  risks,  and  must  abide  the 
consequences  of  their  stipulation. 

There  is  a  certain  degree  of  hardship  in  this 
case  growing  out  of  the  peremptory  order  of  the 
quartermaster  to  proceed  to  sea,  but  this  is 
outside  of  the  contract  and,  if  worthy  of  being 
considered  at  all,  must  be  addressed  to  another 
department  of  the  government. 

The  judgment  of  the  court  of  olainu  is 
affirmed. 


UNITED  STATES,  Appt,, 

V. 

HENRY  J.  HUNT. 

(See  S.  C.  14  Wall.  650-663.) 

General  ranks  higher  than  hrevet-generai. 

Under  the  act  of  Mar.  3,  1866,  increasing  the 
commutation  price  of  the  rations  of  any  officer  not 
above  the  rank  of  brevet  brigadier-general,  a  brli- 
adler-general  is  above  such  rank. 

[No.  221.] 
Argued  Jfov,  8,  1812,     Decided  Nov,  18,  1872, 

APPEAL  from  the  Court  of  Claims. 
The  petitioner,  a  brigadier-general  of  vol- 
unteers, claimed  commutation  pay  under  the 
3d  section  of  the  act  of  March  3,  1866,  13  Stat, 
at  L.  497. 

The  court  of  claims  gave  judgment  in  his 
favor,  and  the  United  States  appealed  and  as- 
signed as  error  that  a  brigadier -general  is  not 
entitled  to  the  benefit  of  this  provision. 

Mr,  C.  H.  Hill,  Asst,  Atty -Gen,,  for  appel- 
lants. 

Mr,  T.  J.  D.  Fuller  for  appellee. 
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SUPBBMB  COUBT  OF  THE  UNITED   STATES. 


Mr.  Chief  Justice  GluMe  delivered  the  opin- 
ion of  the  court : 

The  only  question  in  this  case  arises  under 
the  act  of  Congress  of  March  3,  1865.  That  act 
increased  the  commutation  price  of  officers'  sub- 
sistence during  the  continuance  of  the  Rebellion, 
to  50  cents  per  ration,  with  the  proviso  that  the 
increase  should  not  apply  to  any  officer  above 
the  rank  of  brevet  brigadier-general,  nor  any 
officer  entitled  to  commutation  for  fuel  and 
quarters. 

The  demurrer  to  the  .petition  admits  that  the 
petitioner  was  a  brigadier-general  during  the 
recent  Civil  War,  and  was  not  entitled  to  com- 
mutation for  fuel  and  quarters.  He  was  then 
entitled  to  the  increased  commutation  of  sub- 
sistence if  his  rank  of  brigadier  was  not  above 
the  rank  of  brevet  brigadier. 

The  question  is:  Was  it  such? 
^  Our  duty  in  construing  acts  of  Congress  is  to 
give  the  meaning  to  words  which  Congress  ob- 
viously intended.  It  may  be  that  in  the  strict 
sense  of  the  military  term  the  rank  of  brigadier 
and  brevet  brigadier  is  the  same,  but  it  is  well 
known  that  practically  they  are  by  no  means 
identical,  and  that  the  position  of  the  former 
is,  in  many  respects,  better  than  that  of  the  lat- 
ter. Brevet  rank  is  conferred,  in  theory  at 
least,  for  special  and  meritorious  services  by 
commission  from  the  President,  under  authority 
of  an  act  of  Congress.  It  does  not  entitle  the 
holder  to  corresponding  pay  or  command,  except 
under  special  circumstances  defined  by  law. 
When  an  officer  holding  rank  by  brevet  receives 
a  regular  commission  of  the  same  grade,  he  is 
said  to  be  promoted  and  to  become  a  full  officer 
of  that  rank.  These  circumstances  make  it  evi- 
dent that  there  is  a  difference  of  military  posi- 
tion between  an  officer  by  brevet  and  an  officer 
by  regular  commission,  and  that  the  one  is  less 
eligible  than  the  other.  And  Congress  seems 
to  have  referred  to  this  distinction  of  position 
rather  than  to  technical  rank  in  the  provision 
under  consideration.  If  they  did  not,  why  em- 
ploy the  word  "brevet"  at  all?  Why  use  €he 
term  "brevet  brigadier"  when  it  was  so  easy  to 
say  brigadier,  and  thus  avoid  all  ambiguity? 
We  think  that  Congress  had  in  view  the  distinc- 
553*]  tion  •between  brevet  rank  and  regular 
rank,  to  which  we  have  referred,  and  regarded 
the  latter  as  above  the  former.  The  practice  of 
the  Department  of  War,  as  we  understand,  and 
of  the  accounting  officers,  has  been  in  accord- 
ance with  this  view,  and  seems  to  us  correct. 

The  judnment  of  the  court  of  elaima  must, 
therefore,  he  reversed. 


RICnARD  GREGG,  Plff.  in  Err., 

V. 

WILLIAI^I  S.  MOSS. 

(See  S.  C.  14  Wall.  564-569.) 

Refection  of  immaterial  evidence  —  charge  to 
jury,  when  sufficient. 

1.  It  is  not  error  which  should  reverse  a  judg- 
ment, to  reject  evidence  where  its  rejection  worked 
no  harm  to  the  party,  whether  it  was  strictly  ad- 
missible or  not. 

2.  This  court  cannot  review  a  finding  of  a  jury 
upon  R  question  of  fact. 

3.  Where  the  charge  puts  the  case  to  the  jury  on 
fair  grounds,  and  this  court  can  see  no  objection  to 
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the  legal  propositions  stated  by  th( 
cepted  to  by  counsel,  the  court  will 
account  of  the  charge. 

[No.  185.] 
Suhmitted  Oct,  £9, 1812.     Decided  Nov.  18, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  by  the  plaintiff  m  error  against 
the  defendant  in  error,  to  recover  the  sum  of 
$10,000  alleged  to  have  been  loaned  by  him  to 
the  defendant  and  one  William  Kellogg,  Decem- 
ber 23,  1856,  together  with  interest  thereon. 
Four  trials  were  had.  The  first  resulted  in  a 
verdict  for  plaintiff  for  $17,112.88.  In  the  sec- 
ond trial  the  jury  disagreed.  On  the  third,  the 
jury  found  for  the  plaintiff  for  $17,350.  On  the 
fourth  trial,  the  jury  found  for  defendant. 
A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  plaintiff  brought  the  case  to  this 
court  hj  writ  of  error.  Errors  are  alleged  in 
the  rulings  of  the  court  below,  as  to  evidence 
and  the  instruction  by  the  court  to  the  jury. 
The  nature  of  the  exceptions  as  to  the  evidence 
appears  in  the  opinion.  The  charge  of  the  court 
to  the  jury  was  as  follows: 

"This  is  an  action  by  the  plaintiff  to  recover 
of  the  defendant  $10,000  which  he  claims  to 
have  advanced  to  one  Kellogg  and  Mr.  Moss,  on 
the  23d  of  December,  1865.  It  is  alleged  (mi  the 
part  of  the  plaintiff  that,  on  and  for  some  time 
before  and  after  the  23d  of  December,  1856, 
there  existed  a  business  firm  in  Peoria,  in  this 
state,  by  the  firm  name  of  Kellogg,  Moss,  &  Co., 
of  which  the  plaintiff  and  defendant  and  one 
William  Kellogg,  with  several  other  persons, 
were  members;  that,  on  the  23d  day  of  Decem- 
ber, 1856,  said  firm  had  drafts  maturing  on  the 
24th  of  December,  the  next  day,  to  the  amount 
of  $10,000  in  St.  Louis,  upon  which  one  Elder 
was  an  accommodation  indorser;  that  on  the 
23d  of  December,  1856,  Elder  called  on  Kellogg, 
who  was  the  financial  and  active  member  of  said 
firm,  for  funds  with  whidi  to  meet  the  drafts 
maturing  the  next  day;  that  the  firm  not  hav- 
ing the  money,  Kellogg  and  Moss  united  in  a 
letter  addressed  to  the  plaintiff,  Gregg  (the  let- 
ter which  was  introduced  in  evidence  and  which 
you  have  all  examined )  bv  which  they  promised, 
if  the  plaintiff  would  furnish  two  drafts  of 
$5,000  each,  at  sixty  days,  they  would  see  him 
paid.  That,  upon  the  faith  of  the  promise  con- 
tained in  this  letter,  he,  the  plaintiff,  advances 
to  Kellogg  and  Moss  the  sum  of  $10,000.  There 
is  some  conflict  of  testimony  as  to  whether  the 
proposition  contained  in  this  letter  was  accepted 
and  the  money  paid  by  Gregg  or  not.  Up<Hi 
this  question  of  fact  you  are  the  judges.  But 
if  you  shall  be  satisfied,  from  the  evidence,  that 
Gregg  did  advance  the  money  on  this  letter  as 
he  says,  with  the  distinct  understanding  that 
Kellogg  and  Moss  should  be  individually  liable 
therefor,  as  alleged,  then  I  am  of  opinion  he 
can  maintain  this  action  for  it.  Keilo^  and 
Moss  might  have  made  themselves  individually 
liable  to  pay  this  money,  although  it  was  really 
obtained  to  pay  a  debt  of  the  firm.  It  is  for 
you  to  say  whether  they  did  so.  If  they  prom- 
ised to  be  individually  responsible  for  the 
amount  obtained,  they  are  liable  on  such  prom- 
ise. It  is  objected  on  the  part  of  the  defendant 
that  the  letter  only  asks  for  drafts,  and  that 
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the  plaintiff  must  show  a  literal  compliance 
with  the  terms  of  the  letter  before  he  can  re- 
cover; that  is  to  say,  he  cannot,  upon  a  request 
to  furnish  drafts,  furnish  money  instead  of 
drafts  and  hold  Moss  for  the  money.  But  the 
court  is  of  opinion  that  the  payment  of  money 
is  a  substantial  compliance  with  the  request 
contained  in  the  letter.  The  object  of  the  letter 
was  to  obtain  funds  to  meet  the  drafts  matur- 
ing the  next  day,  and  it  seems  to  me  too  strict 
and  technical  a  construction  to  insist  that  the 
plaintiff  cannot  recover  on  this  letter  because 
ne  paid  money  instead  of  drafts,  the  money  hav- 
ing been  accepted  by  one  of  the  joint  promisors 
in  the  letter.  This  is  substantially  the  plain- 
tiff's oase^  and  if  you  are  satisfied  from  the  evi- 
dence that  Gregg  did  advance  the  money  in 
question  on  the  faith  of  the  individual  promises 
of  Kellog]^  and  Mos9,  contained  in  their  letter, 
the  court  instructs  you,  as  a  matter  of  law,  that 
such  facts  make  out  a  case  for  the  plaintiff 
and  he  will  be  entitled  to  a  verdict  at  your 
hands  unless  you  shall  be  satisfied  that  the  de- 
fendant has  made  out  the  defense  set  up.  But 
you  must  be  satisfied  from  the  evidence  that 
plaintiff  paid  the  same  on  the  credit  of  Kellogg 
and  Moss,  and  not  as  an  advance  to  the  firm  of 
which  they  were  all  members.  The  defense  is 
substantially  (in  addition  to  the  denial  of 
plaintiff's  case  which  is  involved  in  the  plea 
of  general  issue  which  puts  the  plaintiff  on 
proof  of  his  case)  that,  on  the  1st  of  December, 
1857,  an  agreement  was  entered  into  between 
the  members  of  the  old  firm  of  Kellogg,  Moss, 
&  Co.,  and  certain  other  parties,  among  whom 
was  Gen.  A.  C.  Harding,  by  which  it  was  agreed 
that  the  moneys  theretofore  advanced  by  each 
member  of  the  firm  of  Kellogg,  Moss,  &vCo., 
and  put  into  its  capital  stock,  should  be  funded 
and  provided  for  as  particularly  set  forth  in 
the  agreement;  that  is  to  say,  whatever  money 
had  been  put  in  as  capital  stock,  or  by  way  of 
advancement  to  the  firm,  by  each  individual 
member  thereof,  should  be  funded,  and  that  the 
plaintiff,  at  the  time  of  becoming  a  party  to 
this  agreement,  agreed  that  this  sum  of  $10,000 
which  lie  had  advanced  for  the  purpose  ci  pay- 
ing £lder  for  the  purpose  of  meeting  drafts  in 
St.  Louis,  should  be  considered  as  part  of  the 
capital  put  into  the  firm  by  Gregg  and  funded 
by  him  in  the  manner  provided  in  the  contract. 
There  can  be  no  doubt  that  this  $10,000,  if  ad- 
vanced by  Gregg  on  this  letter  of  Kellogg  and 
Moss,  was  money  paid  for  the  use  of  said  firm 
of  Kellogg,  Moss,  &  Co.,  and  which  he  was  enti- 
tled to  treat  at  least  in  equity  as  a  debt  against 
said  firm.  The  letter  explains  the  transaction 
in  that  regard  very  fully,  so  that  there  is  np 
mistake  or  escape  from  it.  Whatever  funds 
were  advanced  on  that  letter  were  to  be  ad- 
vanced for  the  purpose  of  paying  liabilities  of 
the  firm  of  whicn  Gregg  was  a  member.  It  was 
an  advance  to  meet  an  indebtedness  of  the  firm ; 
to  protect  its  commercial  honor;  and  although 
Kellogg  and  Moss  may  have  made  themselves 
personally  liable  to  pay  the  money  within  sixty 
days  to  Gregg,  yet  Gregg  was  at  liberty  to  deem 
the  firm  also  liable  for  it,  especially  if  not  paid 
within  sixty  days.  If  they  made  default,  did 
not  make  payment  or  cause  it  to  be  made  within 
sixty  days,  he  might  say  that,  having  gone  to 
increase  the  assets  of  the  firm,  the  firm  was  lia- 
ble, as  well  as  Kellogg  and  Moss,  for  the  pay- 1 
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ment  of  the  money.  Gregg,  the  plaintiff,  had 
his  election  to  hold  the  firm  as  well  as  Kellogg 
and  Moss,  to  consider  it  as  capital  put  with  the 
firm  by  himself." 

And  to  the  foregoing  charge  of  the  court  re- 
lating to  the  right  of  Gregg  to  have  this  elec- 
tion to  hold  the  firm  as  well  as  Kellogg  and 
Moss,  the  plaintiff,  by  his  counsel,  then  and 
there  excepted;  and  the  court  continued  its 
charge  as  follows: 

"It  was  also  competent  for  Gregg  to  release 
or  waive  iiis  claim  against  KellogG;  and  Moss 
for  the  payment  of  this  $10,000,  and  rely  solely 
on  the  firm  for  his  readvancement,  or  upon  any 
agreement  which  the  firm  might  make  for  reim- 
bursement to  the  members  thereof  for  the  capi- 
tal they  had  put  in. 

"The  agreement  of  December  1,  1857,  is  be- 
tween the  members  of  the  old  firm  of  Kellogg, 
Moss,  &  Co.,  and  certain  other  parties  by  which 
it  is  substantially  agreed  that  the  old  members 
of  the  firm  of  Kellogg,  Moes,  &  Co.  should  fund 
their  respective  advances  to  the  old  firm.  The 
amount  which  each  member  of  the  old  firm  was 
thus  to  have  funded  to  be  made  up  from  a  state- 
ment or  vouchers  to  be  made  and  furnished  by 
each  member  of  the  old  firm  of  the  cash  ad- 
vances made  by  them  respectively.  Having  a 
right  to  treat  this  $10,000  as  a  part  of  his 
advances  to  said  firm,  it  is  for  you  to  say,  under 
the  evidence,  whether  the  plaintiff  did  so,  or 
agreed  to  do  so.'v 

And  to  the  foregoing  part  of  the  charge, 
which  says  that  Gregg  had  a  right  to  treat  the 
$10,000  as  a  part  of  his  advances  to  the  said 
firm,  the  plaintiff,  by  his  counsel,  then  and 
there  excepted.  And  the  court  continued  its 
charge  as  follows: 

"By  the  agreement  of  December  1,  1857,  the 
new  firm  not  only  assumes  to  pay  the  outstand- 
ing liabilities  of  the  old  firm  of  Kellogg,  Moss, 
A  Co.,  out  of  the  earnings  of  the  Peoria  & 
Oquawka  Railroad,  but  ako  to  pay  in  their 
order  future  advances,  the  operating  expenses 
and*  funded  capital  of  the  members  of  the  old 
firm  of  Kellogg,  Moss,  &  Co.  And  this  under- 
taking on  the  part  of  the  new  firm  is  a  sufficient 
consideration  to  sustain  the  agreement  to  treat 
this  $10,000  as  a  claim  against  the  old  firm  in- 
stead of  a  claim  against  Kellogg  and  Moss  indi- 
vidually." 

And  to  the  foregoing  part  of  the  charge,  say- 
ing that  "this  undertaking  on  the  part  of  the 
new  firm  is  a  sufficient  consideration  to  treat 
the  $10,000  as  a  claim  against  the  old  firm  in- 
stead of  a  claim  against  Kellogg  and  Moss  indi- 
vidually," the  plaintiff,  by  his  counsel,  then  and 
there  excepted;  and  the  court  proceeded  with 
the  charge  as  follows: 

"If,  therefore,  the  evidence  in  the  case  satis- 
fies you  that  Gregg,  at  the  time  of  the  agree- 
ment of  the  1st  of  December,  1857,  was  made, 
assented  to  treat  this  $10^000  as  a  part  of  his 
advances  to  the  firm  of  Kellogg,  Moss,  &  Co., 
and  to  have  the  same  funded  as  contemplated  in 
said  agreement,  such  assent  on  his  part  is  bind- 
ing upon  him,  and  releases  Kellogg  and  Moss 
from  their  promise  to  pay  the  said  sum  or  see 
the  same  paid.  It  is  a  substitution  of  the  lia- 
bility of  the  new  firm  to  ultimately  reimburse 
this  amount  as  a  part  of  the  capital  put  into  the 
old  firm  by  Gregg  for  the  individual  liability  of 
Kellogg  and  Moss  to  Gregg.     But  it  is  fo**  "on 
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to  sny,  under  the  evidence,  whether  such  assent 
or  agreement  to  fund  was.  in  fact,  made  or  not. 
If  made,  the  defense  is  made  out." 

And  to  the  foregoing  part  of  the  charge  of  the 
court,  relating  to  the  eflfect  of  Gregg's  assent 
to  treat  the  $10,000  as  having  been  funded,  and 
thereby  releasing  Kellogg  and  Moss  from  their 
promise  to  pay  said  sum,  the  plaintiff  by  his 
counsel  then  and  there  excepted;  and  the  court 
proceeded  with  the  charge  as  follows: 

''If  not  made,  that  is  te  say,  if  Gregg  did  not 
assent  thus  to  fund  this  specific  sum  oi  $10,000, 
and  agree  that  he  would  treat  this  $10,000  as  a 
part  of  his  capital,  then  it  is  otherwise.  Nor  is 
it  material  whether  the  plaintiff  afterwards  in- 
cluded this  amount  in  his  statement  of  advances 
to  the  old  firm  or  not.  It  is  enough  if  you 
should  be  satisfied  that  he  agreed  to  do  so. 
Granting  that  Kellogg  and  Moss  were  liable  to 
make  it  good  to  him  m  December,  1857,  still  if 
Gregg  agreed  that  the  sum  for  which  they  were 
so  liable  should  be  carried  over  to  his  capital 
stock  with  Kellogg,  Moss,  &  Co.,  then  the  agree- 
ment is  binding  on  the  plaintiff  because  this 
sum  had  already  clearly  been  put  into  the 
affairs  of  the  firm,  and  either  the  plaintiff  or 
Kellogg  and  Moss  were  entitled  to  have  it 
charged  up  as  part  of  the  assets  furnished  and 
sunk  in  the  past  business  of  the  firm." 

And  to  the  foregoing  part  of  the  charge  of 
the  court,  holding  that  it  was  not  material 
whether  the  plaintiff  afterwams  included  this 
'amount  of  $10,000  in  his  statement  of  advances 
to  the  old  firm  or  not,  the  plaintiff,  by  his  coun- 
sel, then  and  there  excepted;  and  the  court  pro- 
ceeded with  the  charge  as.  follows: 

"If  the  plaintiff  agreed  to  charge  it  with  his 
account  agaiiiHt  the  firm,  he  thereby  put  Kel- 
logg and  Moss  at  rest  in  regard  td  this  claim, 
and  cannot  now  set  up  his  failure  or  neglect  to 
put  this  claim  into  his  account  as  a  reason  to 
recover  in  this  case.  It  is  his  own  fault  if  he 
did  not  include  this  item  in  his  account  to  be 
funded  against  the  old  firm,  and  he  cannot  take 
advantage  of  his  own  neglect  in  this  particular. 
If  he  made  a  mistake  in  this  regard,  the  defend- 
ant cannot  be  held  liable  for  that  mistake  in 
this  action.  If  they  (Kellogg  and  Moss)  had 
understood  that  their  liability  still  existed  on 
this  letter,  they  might  have  taken  action  them- 
selves to  have  had  the  claims  provided  for  and 
funded  to  their  credit  among  the  accounts  of 
the  old  firm." 

And  to  the  foregoing  part  of  the  charge,  hold- 
ing that  it  is  the  plaintiff's  own  fault  that  he 
did  not  include  this  item  in  his  account  to  be 
funded  against  the  old  firm,  and  as  the  defend- 
ant's right  to  regard  himself  as  put  at  rest  as  to 
the  said  claim,  the  plaintiff,  by  his  counsel, 
then  and  there  excepted;  and  the  court  pro- 
ceeded iu  its  charge  as  follows: 

"Nor  is  it  your  or  my  province  to  go  into  an 
inquiry  as  to  the  fairness  of  this  contract  of  the 
Ist  of  December,  1857.  The  firm  of  Kellogg, 
Moss,  &  Co.  was  then  conceded  to  be  seriously 
embarrassed  if  not  insolvent.      Other  parties 

?iroposed  to  come  in  and  take  charge  of  the  af- 
airs  of  the  firm.  Some  of  the  old  partners 
chose  to  step  out  and  take  bonds  of  indemnity 
against  the  liabilities  of  the  old  firm.  The 
terms  upon  which  all  this  should  be  done  were 
agreed  upon,  and  their  fairness  or  unfairness  is 
not  involved  in  any  inquiry  that  we  are  to 
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make.  There  is  one  point,  and  that  is  as  to 
interest,  upon  which  no  question  has  been  made. 
If  you  find  for  the  plaintiff,  he  is  entitled  to  in- 
terest on  the  claim  from  the  time  that  he  made 
his  advances;  if  not,  you  will  simply  say  you 
find  for  the  defendant." 

Mr.  Obadiah  Jaokion  for  plaintiff  in 
error. 

Messrs.  Hardins  <i  McCoy  for  defendant 
in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  cause  has  been  submitted  to  us  on  printed 
arguments  on  each  side,  with  replies  and  coun- 
ter replies,  none  of  which  contains  any  regular 
assignment  of  errors,  as  required  by  the  2l8t 
rule  of  this  court.  The  record  presents  a  bill 
of  exceptions  of  thirty  printed  pages  of  testi- 
mony, which  is  certified  to  be  all  that  was  given 
on  the  trial,  and  the  arguments  address  them- 
selves to  the  entire  merits  on  this  evidence. 

We  have  felt  very  much  inclined  to  dismiss 
the  writ  of  error  or  affirm  the  judgment,  with- 
out an  attempt  to  look  up  the  questions  of  law 
which  might  possibly  be  involved  in  the  record, 
for  the  number  of  cases  coming  to  this  court  in 
which  the  bill  of  exceptions  embodies  all  the 
evidence  offered,  and  counsel,  tempted  by  this, 
argue  before  us  the  whole  case  as  if  the  verdict 
concluded  nothing,  requires  a  decisive  remedy. 

As  far  as  we  are  able  to  see,  there  are  but  two 
questions  of  law  raised-  by  the  record. 

The  first  relates  to  the  exclusion  of  a  single 
item  of  evidence  offered  by  the  plaintiff,  and 
the  second  to  the  charge  of  the  court. 

The  action  is  brought  on  a  written  statement 
dated  in  1856,  and  signed  by  defendant  and  Wm. 
Kellogg.  It  is  in  the  form  of  a  letter,  request- 
ing plaintiff  to  furnish  them  with  money  to  the 
amount  of  $10,000,  which  they  wish  to  place  in 
the  hands  of  Mr.  Elder,  for  immediate  use,  and 
they  promise  to  repay  it  within  sixty  days.  No 
question  is  made  but  that  the  money  or  its 
equivalent  was  advanced  by  plaintiff.  But  it 
seems  that  there  existed  at  that  time  in  Peoria, 
where  the  transaction  occurred,  and  where  all 
the  parties  resided,  a  partnership,  styled  Kel- 
logg, Moss,  &  Co.,  of  which  plaintiff  and  de- 
fendant and  Kellogg  and  others  were  members, 
and  that  the  money  furnished  by  Gregg  was 
used  for  the  benefit  of  this  partnership.  The 
defendant  alleged  that  the  money  was  advanced 
by  plaintiff  to  the  partnership  and  on  its  credit, 
and  not  on  the  individual  credit  of  Kellogg  and 
Moss ;  and  if  this  were  not  so  at  the  time,  that 
the  plaintiff  afterwards  agreed  that  this  sum, 
with  others  advanced  by  him  to  the  partnership, 
should  become  capital  in  the  partnership  busi- 
ness, and  thus  increase  his  share  of  the  capital. 

The  plaintiff  proved  the  signatures  to  the  let- 
ter, and  that  the  sum  mentioned  in  it  was  re- 
ceived by  Mr.  Kellogg,  partly  in  money  and 
partly  in  paper  which  answered  the  purpose, 
and  in  the  further  progress  of  his  case  he  offered 
to  prove  by  a  competent  witness  that  only  a 
few  minutes  after  Kellogg  had  obtained  the 
money  he  told  the  witness  that  he  had  received 
the  money  from  the  plaintiff,  and  had  fixed 
Elder  off,  and  that  Elder  had  gone  home.  The 
exclusion  of  this  testimony  is  the  occasion  of 
the  first  bill  of  exception. 

*We  have  a  learnipd  argument  cm  the  [*569 
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vexed  question  of  the  admissibility  of  the  decla- 
rations of  one  partner,  or  joint  obligor,  against 
the  other.  But  we  are  of  opinion  that  the  rul- 
ing of  the  court  presents  no  error  which  should 
reverse  the  judgment,  because  its  rejection 
worked  no  harm  5>  the  plaintiff.  The  execution 
of  the  paper  was  not  denied,  nor  was  it  contro- 
verted, except  by  the  general  form  of  the  plead- 
ing, that  Kellogg  had  received  the  money.  It 
had  already  been  proved  by  several  other  wit- 
nesses and  was  at  no  time  made  a  point  in  the 
c^ae.  The  whole  controversy  before  the  jury 
turned  on  the  question  whether  the  money  so 
received  was  advanced  by  Gregg  on  the  credit 
of  Kellogg  and  Moss  alone,  and  if  so,  whether 
he  had  afterwards  agreed  to  convert  it  into 
capital.  The  admission  of  Kellogg  that  he  had 
received  the  money  from  Gregg  gave  no  light  on 
either  of  these  questions.  Tlie  judgment  should 
not  be  reversea  for  the  rejection  of  this  testi- 
mony, whether  it  was  in  strict  legal  principle 
admissible  or  not. 

The  brief  of  the  plaintiff  proceeds  to  argue 
that  the  evidence  before  the  jury  does  not  sus- 
tain either  of  the  allegations  of  advancing  the 
money  to  the  partnership,  or  the  agreement  of 
the  plaintiff  to  convert  it  into  capital  of  the 
partnership.  With  this  we  can  have  nothing 
to  do.  It  was  the  province  of  the  jury  to  de- 
termine whether  either  of  these  allegations  was 
proved,  for  either  of  them  was  a  valid  defense 
to  this  action,  and  they  have  found  in  favor  of 
defendant. 

It  is  claimed,  however,  that  the  instructions 
of  the  court  on  this  branch  of  the  subject  were 
erroneous — ^to  the  prejudice  of  the  plaintiff. 

We  have  examined  carefully  the  points  of  the 
charge  objected  to  as  well  as  the  other  parts  of 
it  and,  without  elaborating  the  matter,  we  are 
of  opinion  that  it  puts  this,  the  turning  point 
of  the* case,  to  the  jury  on  fair  grounds,  and  we 
can  see  no  objection  to  the  legal  propositions 
stated  by  the  court  and  excepted  to  by  counsel. 

The  judgment  w,   tTierefore,  affirmed. 


mo*]  *BRIAN  PHILPOT  et  al,  Plffa.  in  Err., 

V, 

ALICE  B.  GRUNINGER,  Exrx.  of  Lawrence 
Gruninger,  Deceased. 

(See  S.  C.  14  Wall.  670-578.) 

iyonsideration  of  contract — motive^  and  eapeota- 
tion — note,  en fisi deration  of — rejection  of  im- 
material evidence, 

1.  There  Is  a  clear  distinction  sometimes  between 
the  motive  that  mav  Induce  t^  enterlni?  Into  a  con- 
tract, and  the  consideration  of  the  contract. 

2.  An  expectation  of  results  often  leads  to  the 
formation  of  a  contract :  but  neither  the  expecta- 
tion nor  the  result  Is  the  cause  or  meritorious  oc- 
rap''>n  requiring  a  mutual  recompense  in  fact  or 
In  law. 

3.  A  ronveyance  of  the  property  made  to  a  firm. 
Is  an  adequate  consideration  for  a  note  given  by 
one  of  the  firm  for  the  s'^me. 

4.  The  rejection  of  evidence  which  did  not  injure 
the  defendants,  Is  no  ground  of  error. 

[No.  177.] 

Argued  Oct.  28,  1872.     Decided  Nov.  18,  1872, 

T  X  EKUOR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Northern  District  of  Illinois. 
14  Wall. 


This  WHS  an  action  of  assumpsit,  brought  by 
Lawrence  Griminger,  and  after  his  death  prose- 
cuted by  his  widow,  against  the  plaintiffs  in 
error,  as  copartners,  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illi- 
nois, on  a  promissory  note  for  $3,000  made  by 
plaintiffs  in  their  firm  name,  at  Philadelphia, 
Pa.,  May  6,  1865,  and  payable  on  demand  to 
the  testator,  Lawrence  Gruninger,  or  order. 
Plaintiffs  pleaded  a  total  and  also  a  partial 
failure  of  consideration.  Philpot  and  Picket 
pleaded  jointly;  Sherman  separately.  Verdict 
and  judgment  were  rendered  for  defendant  in 
error,  and  plaintiffs  prosecuted  this  writ. 

The  facts  are  stated  in  the  charge  of  His 
Honor,  Judge  Drummond,  to  the  jury,  as  fol- 
lows: "These  parties,  the  deceased,  Lawrence 
Gruninger,  and  Philpot  and  Picket,  the  defend- 
ants, and  Sherman,  but  particularly  Philpot 
and  Picket,  seem  to  have  been  concerned,  in  the 
fall  of  1864,  in  oil  operations  in  Pennsylvania, 
and  October  19  of  that  year,  Gruninger  sold  to 
Philpot  and  Picket,  in  consideration  of  a  cer- 
tain sum  of  money,  paid  and  to  be  paid  there- 
after, his  interest  and  claim  In  a  lease  of  lot  45, 
on  the  Smith  farm,  on  Cherry  Run,  Venango 
county,  upon  which  there  was  a  flowing  well  of 
about  one  hundred  barrels  of  oil,  more  or  less,  . 
per  day,  his  claim  being  one  half  of  the  work- 
ing interest,  or  one  quarter  of  all  the  oil  pro- 
duced upon  the  lot. 

"On  the  same  day  Gruninger  sold  to  Philpot 
and  Picket  his  interest  in  a  well  in  the  Coombs 
lease,  on  the  Blood  farm — the  claim  being  one 
eighth  of  the  working  interest,  in  consideration 
of  a  certain  sum  of  money  to  he  paid  by  Philpot 
and  Picket. 

"February  24,  1865,  Picket  wrote  a. letter  to 
Gruninger,  in  which  he  said  he  had  just  heard 
that  Gruninger  had  returned  from  Massachu- 
setts; that  he  had  received  a  letter  from  Grun- 
inger which  he  intended  to  answer  at  once.  He 
says,  further,  that  he  was  glad  to  learn  that 
Gruninger  had  got  back  among  them,  and  hoped 
that  he  would  be  able  to  come  and  see  them  be- 
fore long.  The  letter  ends  with  this  paragraph : 
*I  think  we  can  fix  up  that  Blood  farm  matter 
satisfactorily  when  you  come  up.  If  we  can 
do  any  thing  to  your  advantage,  we  shall  be 
glad  to  do  so.' 

"April  21st,  some  parties,  among  whom  were 
Philpot,  Sherman,  &  Co.,  entered  into  an  agree- 
ment by  which  they  were  to  put  certain  inter- 
ests in  lands,  oil  wells,  etc.,  into  a  concern  which 
was  to  form  a  joint-stock  company. 

"May  6,  1865,  the  date  of  the  note  given  by 
the  defendants,  this  memorandum  was  added  by 
Gruninger  to  the  agreement  between  Philpot, 
Sherman,  &  Co.,  and  the  other  parties;  *May  6, 
1866.  It  is  agreed  this  day  that  Lawrence 
Gruninger  is  to  put  into  the  company  one  half 
the  working  interest,  it  being  one  quarter  of  all 
the  oil  on  or  to  be  produced  on  the  lease  of  lot 
11,  on  Smith's  farm,  on  Cherry  Run,  on  the 
same  terms  and  conditions  as  the  balance  of 
the  parties,'  etc.  And  also  to  take  the  same  pro- 
portion or  pro  rata  of  the  profits  in  said  com- 
pany, at  and  for  the  sum  of  $30,000.  And.  on 
the  same  day,  Gruninger  sold  to  Philpot.  Sher- 
man, A  Co.  one  eighth  of  the  working  interest, 
being  one  sixteenth  of  all  the  oil  produced  from 
well  No.  2,  lot  7,  of  Oil  Creek.  Blood  farm. 
And  on  the  same  day  also,  the  defendantf>  ex- 
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with  when  valid  on  its  face  and  issued  hy  a 
person  actually  exercising  the  duties  of  assessor 
of  that  collection  district. 

The  remedy  of  the  taxpayer  is  to  pay  his  tax 
under  protest  and  bring  an  action  of  assumpsit 
to  rccoirer  it  hack 

Phila.  V.  Collector,  6  Wall.  731,  18  L.  ed.  616; 
Lincoln  v.  Worcester,  8  Cush.  66. 

Upon  the  third  plea  and  the  replication 
thereto,  this  action,  therefore,  will  not  lie,  and 
judg:nient  should  have  been  arrested. 

2.  The  replication  to  the  third  plea  is  bad,  as 
H  omits  to  allege  an  appeal  to  the  commission- 
er of  internal  revenue  for  an  abatement  of  the 
tax.  This  is  a  condition  precedent  to  an  action 
to  recover  back  the  tax.  Collector  v.  Huhbardy 
ante. 

This  defect  is  fatal  to  the  maintenance  of  the 
action  and  is  not  aided  by  verdict,  because  it 
was  a  matter  collateral  to  the  issue  tried  and 
covered  by  the  verdict,  and  cnnnot  be  presumed 
to  have  been  proved  at  the  trial. 

1  Wms.  Saund.  228,  a,  228,  h;  Rushton  v. 
Aspinall,  2  Doug.  679 ;  Jackson  v.  Pesked,  1  M. 
A  S.  234;  Smith  v.  Jackson,  1  Paine  (C.  C.) 
486. 

The  defendant  in  error  cannot  take  advan- 
tage of  allegations  or  recitals  in  other  parts  of 
the  record  not  connected  therewith,  to  make 
good  any  defect  in  his  replication.  That  must 
stand  or  fall  bv  itself. 

1  Chit.  PI.  8th  Am.  ed.  503;  Davies  v.  Pen- 
ion,  6  B.  &  C.  216. 

Messrs.  Smith  d  Stark,  for  defendant  in 
error: 

The  collector  is  liable  to  an  action  by  a  per- 
son whose  property  has  been  taken  by  the  col- 
lector for  a  tax  not  owing  to  the  United  States. 

The  internal  revenue  act  dearly  recognizes 
the  right  of  action.  * 

Act  .of  June  30,  1864,  §  44,  13  Stat,  at  L. 
239,  as  amended  by  §  9  of  the  act  of  July  13, 
1866;  14  Stat,  at  L.  Ill;  Phila.  v.  Collector, 
9upra, 

Although  the  error  be  made  by  the  assessor, 
he  is  not  liable  where  he  had  jurisdiction,  but 
the  collector  who  commits  the  wrongful  act  is 
the  proper  defendant. 

Assessors  v.  Oshomes,  9  Wall.  667,  19  L.  ed. 
748. 

The  last  point  made  by  the  counsel  for  de- 
fendant below,  and  that  on  which  he  chiefly 
relied,  was  that  the  replication  to  the  third  plea 
does  not  allege  that  the  plaintiff  took  an  appeal 
from  the  assessment  to  the  commissioner  of 
internal  revenue. 

The  argument  for  the  plaintiff  in  error  is 
understood  to  be  based  on  the  principle  that 
where  a  right  of  action  is  given  by  a  statute  the 
declaration  thereon  must  negative  the  excep- 
tions in  the  statute.  The  exception  in  this 
statute  is  claimed  to  be  created  by  §  19,  act  of 
July  13,  1856,  14  Stat,  at  L.  152. 

The  rule  of  pleading  on  which  the  objection 
is  grounded,  is  thus  accurately  and  carefully 
stated  by  Chitty  (1  Chit.  Pl.  256) : 

"In  pleading  upon  statutes  where  there  is  an 
exception  in  the  enacting  clause,  the  plaintiff 
must  show  that  the  defendant  is  not  within  the 
exception;  but  if  there  be  an  exception  in  a 
subsequent  clause,  that  is  a  matter  of  defense, 
and  the  other  party  must  show  it,  to  exempt 
himcielf  from  the  penalty." 
746 


There  are  several  answers  to  this  argument: 

First.  This  provision  of  §  19  is  not  in  the 
enacting  clause  of  §  44.  The  last-named  sec- 
tion was  in  the  first  internal  revenue  act,  passed 
in  1864,  and  has  remained  in  force,  except  as 
amended  by  the  act  of  1866,  14  Stat,  at  jL  p. 
Ill,  in  particulars  immaterial  to  the  present 
question.  The  provision  relied  upon  by  the 
plaintiff  in  error  was  enacted  two  years  after- 
wards, and  is  not  in  form  or  substance  an 
amendment  to  $  44,  nor  an  exception  thereto. 
It  is  by  no  means,  therefore,  within  the  rules 
above  laid  down. 

Secfond.  The  provision  of  f  19  is  a  restrictioB 
or  limitation  upon  the  right  to  sue  theretofore 
existing.  It  is,  therefore,  matter  of  defense. 
If  available  in  this  case  as  a  bar  to  the  action, 
it  should  have  been  set  up  by  the  defendant  in 
his  plea  or  rejoinder. 

Rew.  V.  Hall,  1  T.  R.  320;  cited,  1  Saund.  262; 
R.  Go.  V.  Hanks,  36  111.  281 ;  Chit.  PI.  264. 

Third.  The  limitation  relied  upon  by  the  de- 
fense does  not  apply  at  all  to  this  action.  It 
relates  exclusively  to  suits  "for  the  recovery 
of  any  tax  alleged  to  have  been  erroneously  or 
illegally  assess^  or  collected."  It  cannot  fair- 
ly be  stretched  so  as  to  include  this  action  of 
trespass  de  bonis. 

Fourth.  The  third  plea  is  defective  in  not 
alleging  that  the  tax  in  question  was  lawful  or 
owing  bv  the  plaintiff.  In  a  direct  action 
against  the  collector,  there  is  no  presumption 
in  favor  of  the  validity  of  this  assessment. 

Fifth.  If  the  replication  be  defective,  yet  the 
fault  is  cured  by  the  verdict.  The  defendant 
below  should  have  demurred.  The  omission  to 
set  up  the  appeal  to  the  commissioner  might 
have  been  bad  on  general  demurrer,  and  yet 
good  after  verdict. 

Renner  v.  Bank,  9  Wheat.  581;  Dobson  v. 
Campbell,  1  $umn.  319;  Stockton  y.  Bishop,  4 
How.  165;  Brown  v.  Barry,  3  Dall.  365;  Rob- 
erts V.  Graham,  6  Wall.  578,  18  L.  ed.  791; 
Machmurdo  v.  Smith,  7  T.  R.  517;  Weston  v. 
Mason,  3  Burr.  1725;  Carson  v.  Hood.  4  Dall. 
108;  Smith  v.  United  States,  1  Gall.  261;  Jack- 
son V.  Peeked,  1  M.  &  S.  237 ;  Dobson  v.  Camp- 
bell, 1  Sumn.  319;  Toumsend  ▼.  Jemison,  7 
How.  706. 

By  going  to  trial,  the  defendant  below  waived 
the  point  he  ought  to  have  made  on  a  demurrer. 

Toicnsend  v.  Jemison,  7  How.  706;  Aurora 
City  V.  West,  7  Wall.  82,  19  L.  ed.  42. 

Mr.  Justice  Field  delivered  the  opinion  of 

the  court : 

This  was  an  action  of  trespass,  for  the  seiz- 
ure by  the  defendant  and  conversion  to  his  use, 
of  certain  personal  ijroperty  of  the  alleged  val- 
ue of  $10,000  belonging  to  the  plaintiff.  It  was 
commenced  in  a  couit  of  the  state  of  Wiscon- 
sin, and  was  thence  transferred,  on  a  writ  of 
certiorari,  to  the  circuit  court  of  the  United 
States. 

The  declaration  is  in  the  usual  form  in  such 
cases,  and  alleges  that  the  seizure  and  conver- 
sion were  made  in  May,  1869,  at  Milwaukee,  in 
the  state  of  Wisconsin.  To  this  the  defendant 
pleaded  the  general  issue  and  two  special  pleas, 
in  which  he  justified  the  acts  complained  of, 
on  the  ground  that  they  were  done  oy  him  as 
collector  of  internal  revenue  of  the  first  collec- 
tiou  district  of  Wisconsin,  in  the  enforcement  of 
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an  assessment  chargeable  against  the  plaintiff, 
duly  made  by  the  assessor  of  the  district  and 
certified  to  him  with  an  order  directing  its  col- 
lection. Both  pleas  set  up  the  same  defense  of 
justification  as  collector  of  internal  revenue, 
615*]  *differiiig  only  in  the  particularity  with 
which  the  facts  of  assessment  and  distraint  and 
sale  of  the  property  were  detailed. 

To  the  first  special  plea  the  plaintiff  replied, 
dc  injuria  sua  propria  absque  tale  causa,  that 
the  defendant  committed  the  several  trespasses 
mentioned  in  the  declaration  of  his  own  wrong, 
and  without  the  cause  alleged  by  him;  and  up- 
on this  replication  issue  was  joined. 

To  the  second  special  plea  the  plaintiff  re- 
plied, that  the  tax  assessed,  which  was  upon 
tobacco  sold  and  materials  used  in  its  manu- 
facture, was  never  chargeable  to  him,  inasmuch 
as  he  did  not  manufacture  and  sell  or  remove 
within  the  period  mentioned  in  the  assessment, 
the  tobacco  described  or  any  part  thereof^  and 
that  he  had  paid  all  the  taxes  chargeable 
against  him  upon  the  tobacco  manufactured  by 
him  and  sold  or  removed  for  consumption  or 
use  during  that  period.  To  this  replication  the 
defendant  rejoined,  that  the  plaintiff  had  not 
paid  the  sum  assessed  against  him  as  stated  in 
the  plea,  for  the  tobacco  thus  manufactured  by 
him  and  sold  or  removed  for  consumption.  The 
conclusion  was  to  the  country,  and  the  plaintiff 
joined  in  the  issue. 

On  the  trial  which  followed,  the  jury  found 
the  several  issues  in  favor  of  the  plaintiff,  and 
assessed  his  damages  accordingly. 

The  defendant  then  moved  in  ayrest  of  judg- 
ment and,  the  motion  being  denied,  brought  the 
case  here  on  error. 

Several  grounds  were  stated  for  the  motion, 
but  they  amounted  substantially  to  this:  that 
the  second  special  plea,  designated  in  the 
record  as  the  third  plea,  set  forth  a  good  de- 
fense to  the  action,  inasmuch  as  it  showed  that 
the  seizure  and  conversion  complained  of  were 
made  by  the  defendant  as  collector  of  inter- 
nal revenue,  in  the  enforcement  of  a  tax  regu- 
larly and  legally  assessed  a^inst  the  plaintiff; 
and  that  the  replication  did  not  answer  this 
plea,  because  it  did  not  allege  that  the  plaintiff 
had  taken  an  appeal  from  the  assessment  to  the 
commissioner  of  internal  revenue,  without 
which  the  action  was  not  maintainable. 

We  do  not  think  that  the  omission  mentioned 
"affected  the  character  of  the  replication,  or 
that  the  insertion  of  the  allegation  would  have 
aided  it.  The  defect  of  the  replication  consist- 
ed in  the  fact  that  it  raised  an  immaterial  issue. 
An  appeal  to  the  commissioner  of  internal  rev- 
enue from  an  assessment  is  only  a  condition 
precedent  to  an  action  for  the  recovery  of  taxes 
paid.  It  is  not  a  condition  precedent  to  any 
other  action  where  such  action  is  permissible. 

The  collector  could  not  revise  nor  refuse  to 
enforce  the  assessment  regularly  made  by  the 
assessor  in  the  exercise  of  the  latter's  jurisdic- 
tion. The  duties  of  the  collector  in  the  en- 
forcement of  the  tax  assessed  were  purely  min- 
isterial. The  assessment  duly  certified  to  him, 
was  his  authority  to  proceed  and,  like  an  execu- 
tion to  a  sheriff,  regular  on  its  face,  issued  by 
a  tribunal  having  jurisdiction  of  the  subject- 
matter,  constituted  his  protection. 

Whatever  may  have  been  the  oonfiict  at  one 
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time,  in  the  adjudsfed  cases,  as  to  the  extent  of 
protection  afforded  to  ministerial  officers  acting 
in  obedience  to  process,  or  orders  issued  to  them 
by  tribunals  or  officers  invested  by  law  with 
authority  to  pass  upon  and  determine  particu- 
lar facts,  ana  render  judgment  thereon,  it  is 
well  settled  now,  that  if  the  officer  or  tribunal 
possess  jurisdiction  over  the  subjectrmatter  up- 
on which  judgment  is  passed,  with  power  to  is- 
sue an  order  or  process  for  the  enforcement  of 
such  judgment,  and  the  order  or  process  issued 
thereon  to  the  ministerial  officer  is  regular  on 
its  face,  showing  no  departure  from  the  law,  or 
defect  of  jurisdiction  over  the  person  or  proper- 
ty affected,  then,  and  in  such  cases,  the  order 
or  process  will  give  full  and  entire  protection 
to  the  ministerial  officer  in  its  regular  enforce- 
ment against  any  prosecution  which  the  party 
aggrieved  thereby  may  institute  against  him, 
although  *.«eriou8  errors  may  have  been  [*617 
committed  by  the  officer  or  tribunal  in  reaching 
the  conclusion  or  judgment  upon  which  the  or- 
der or  process  is  issu^.  Savacool  v.  Bought  on, 
5  Wend.  171;  Earl  v.  Camp,  10  Wend.  563;  Che- 
parap  v.  Jenkins,  5  N.  Y.  376;  Sprague  v.  Bir- 
chnrd,  1  Wis.  457. 

Now,  the  replication  to  the  second  special 
plea  did  not  deny  the  jurisdiction  of  the  assess- 
or to  make  an  assessment  under  the  circumstan- 
ces alleged  in  the  plea ;  nor  that  the  assessment 
made  by  him  was  duly  certified  to  the  defendant 
as  collector  of  the  district,  with  an  order  to  pro- 
ceed to  enforce  it,  nor  that  the  property  as- 
sessed was  subject  to  taxation;-  but,  only 
averred  that  the  assessment  made  was  not 
chargeable  against  the  plaintiff,  because  he  had 
not  manufactured  and  sold  or  removed  the  prop- 
erty assessed  within  the  period  mentioned,  and 
had  paid  all  the  taxes  chargeable  against  him 
upon  such  property— an  averment  which,  if 
true,  would  only  have  shown  that  the  assessor 
had  erred  in  his  judgment  in  making  the  assess- 
ment, and  could  not  have  controlled  the  action 
of  the  collector,  nor  have  justified  him  in  sus- 
•pending  the  enforcement  of  the  tax.  A  judg- 
ment debtor  might  as  well  complain  of  the  en- 
forcement of  an  execution  by  a  sheriff  on  the 
ground  that  the  court  erred  in  finding  that  he 
was  indebted  to  the  plaintiff  and  so  giving 
judgment  against  him. 

Mi  immaterial  issue  having  been  thus  ten- 
dered, the  proper  course  for  the  defendant  to 
pursue  was  to  demur  to  the  replication,  and 
thus  force  the  plaintiff  to  join  issue  on  the  mer- 
its of  the  defense  pleaded,  or  to  allow  judgment 
to  pass  against  him.  Had  the  issue  here  made 
been  the  only  one  in  the  case  tendered  to  the 
defense  pleaded  by  the  second  special  plea,  the 
defendant,  not  being  able  to  set  up  that  defense 
under  the  general  issue,  would  have  been  enti- 
tled after  verdict  to  an  arrest  of  judgment  and 
an  award  of  repleader.  Gould,  Plead,  ch.  x.,  § 
20.  But  such  was  not  the  fact  here.  The  first 
special  plea  set  up  the  same  defense  as  the  sec- 
ond. In  both  of  the  special  pleas  the  defendant 
justified  the  seizure  and  convc^i'sion  of 
*the  property,  described  in  the  declara-  [*618 
tion,  as  collector  of  internal  revenue,  under  an 
assessment  against  the  plaintiff  duly  made  by 
the  assessor  of  the  district  and  certified  to  him. 
The  difference  in  the  language  used  in  the  two 
pleas,  and  in  the  particularity  with  which  the 
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assessment  of  the  tax  and  the  distraint  and 
sale  of  the  property  were  set  forth,  did  not 
change  the  substantial  identity  of  the  defense 
made. 

Now,  the  replication  of  de  injuria,  which  was 
interposed  to  the  first  special  plea,  put  in  issue 
the  material  averments  of  that  plea.  It  threw 
upon  the  defendant  the  burden  of  proving  so 
much  of  the  plea  as  constituted  a  defense  to  the 
action.  As  no  error  in  the  rulinpr  of  the  court 
on  the  trial  is  presented,  we  are  forced  to  pre- 
sume that  the  defendant  was  afforded  every  op- 
portunity allowed  by  law  to  establish  the  facts 
averred  by  him.  To  arrest  judgment  upon  the 
verdict  rendered  on  this  issue  because  an  imma- 
terial issue  was  formed  upon  a  replication  to 
another  plea  setting  up  the  same  defense,  and 
award  a  repleader,  would  be,  in  effect,  to  allow 
the  same  matter  to  be  twice  tried.  Such  being 
the  case,  the  granting  or  refusing  the  motion 
rested  in  the  discretion  of  the  court  below,  with 
which  this  court  will  not  interfere. 

We  are  aware  of  numerous  decisions  in  this 
country  to  the  effect  that  the  replication  de  in- 
juria is  only  a  good  replication  where  the  plea 
sets  up  matter  of  excuse,  and  is  not  good  where 
the  plea  sets  up  matter  of  justification,  al- 
though the  justification  be  under  process  from 
a  court  not  of  record,  or  rest  upon  some  author- 
ity of  law  other  than  a  judgment  of  a  court. 
Such  are  the  decisions  of  the  supreme  court  of 
New  York  (Chrisuold  v.  Sedginckj  1  Wend.  131 ; 
Cohum  V.  Hopkins,  4  Wend.  577 ) ,  and  they  pro- 
ceed .upon  the  supposed  doctrine  of  the  resolu- 
tions in  Crogat^s  Case,  8  Coke,  132.  But  an 
examination  of  that  case  will  show  that  the 
doctrine  is  not  supported  to  the  extent  laid 
down  in  the  New  York  decisions.  The  third 
resolution  in  Grogate*s  Case  does  state  that  a 
replication  de  injuria  is  bad  where  the  justifica- 
619*]  tion  is  under  authority  'of  law,  but,  as 
observed  by  Mr.  Justice  Patteson,  in  Selhy  v. 
Bardons,  3  Bam.  &  Ad.  1,  this,  if  taken  to  the 
full  extent  of  the  terms  used,  is  inconsistent 
with  that  part  of  the  first  resolution  which 
states  that  where  the  plea  justifies  under  pro- 
ceedings of  a  court  not  of  record  the  replication 
may  be  used.  In  that  case  the  declaration  was 
in  replevin  for  goods  and  chattels.  The  avow- 
ry of  the  defendant  stated  that  the  plaintiff 
was  an  inhabitant  and  occupier  of  a  tenement  in 
a  certain  parish;  that  a  rate  for  the  relief  of 
the  poor  of  the  parish  was  duly  made  and  pub- 
lished, in  which  the  plaintiff  was  rated  at  £7, 
that  he  had  notice  of  the  rate  and  was  required 
by  the  defendant,  as  collector,  to  pay  the  same, 
which  he  refused;  that  he  was  then  summoned 
before  two  justices  to  show  cause  why  he  re- 
fused; that  he  appeared,  but  showing  no  cause, 
the  justices  issuea  a  warrant  to  the  defendant 
to  distrain  the  plaintiff's  goods  and  chattels, 
under  which  he,  and  the  other  defendant  as  his 
bailiff,  took  the  goods  and  chattels  mentioned 
in  the  declaro.tion.  To  this  avowry  the  plain- 
tiff file4  the  plea  of  de  injuria,  to  which  a  spe- 
cial demurrer  was  interposed,  assigning  for 
cause  that  the  plea  offered  to  put  in  issue  sev- 
eral distinct  matter?,  and  was  pleaded  as  if  the 
avowry  consisted  wholly  in  excuse  of  the  taking 
and  detaining  and  not  as  a  justification  and 
claim  of  right.  The  court  considered  at  length 
both  causes,  and  held  that  the  plea  was  good. 
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On  error  to  the  court  of  exchequer  chamber  this 
ruling  was  affirmed  (3  Tyr.  430),  and  the  deci- 
sion, it  is  believed,  has  never  been  departed 
from  in  the  English  courts.  The  plea  de  inju- 
ria in  this  case  to  the  avowry  stands  like  the 
replication  de  injuria  to  a  plea  setting  up  simi- 
lar matter  in  an  action  of  trespass.  There  is 
no  distinction  in  the  effect  of  the  plea  in  one 
case  and  the  replication  in  the  other.  This  was 
held  by  the  King^s  Bench  in  the  case  cited,  and 
by  the  court  of  exchequer  chamber  on  error. 

This  case  is  authority  for  the  sufficiency  of 
the  replication  to  the  first  special  plea.  Oikher 
cases  might  be  cited  to  the  same  purport.  The 
decisions  in  England  on  this  point  will 
*be  found  collected  in  a  learned  note  to  [•620 
Crogate's  Case  by  Mr.  Smith  in  his  Leading 
Cases,  and  the  decisions  in  this  country  will  be 
found  collected  in  an  equally  learned  note  by 
the  American  editors  of  that  work. 

But  aside  from  the  considerations  mentioned, 
however  the  replication  might  be  regarded  in 
some  courts  on  special  demurrer,  its  defective 
character,  if  at  all  defective,  was  cured  by  the 
verdict.  The  objection  to  its  sufficiency  to  put 
the  averments  of  the  plea  in  issue  cannot  be 
raised  after  verdict.  Lytle  v.  Lee,  5  Johns.  112, 
and  the  cases  there  cited. 

Judgment  affirmed. 


♦JAMES  R.  SMITH,  Appt.,      [♦419 

V. 

GEORGE  MASON,  Assignee  of  Frederick  P. 
•        Sawyer  et  al. 

(See  S.  C.  14  Wall.  419-438.) 

Summary    proceedings    in    bankruptcy — when 
suit  necessary — parties. 

1.  Where  a  fund  was  transferred  by  a  firm,  one 
of  whom  subsequently  become  bankrupt,  a  contest 
for  the  fund  between  the  transferee  and  the  as- 
signee in  bankruptcy  cannot  be  determined  in  a 
summary  way  by  the  district  court  sitting  in  bank- 
ruptcy, without  due  process  of  law,  but  only  by  a 
suit  in  equity  or  an  action  at  law. 

2.  An  appeal  in  such  case  may  be  taken  from  the 
supreme  court  of  the  District  of  Columbia  to  this 
court. 

3.  Strangers  to  the  proceedings  in  bankruptcy 
not  served 'with  process,  and  who  have  not  valun- 
tartly  appeared  and  become  parties  to  sucb  a  liti- 
gation, cannot  be  compelled  to  come  Into  court 
under  a  petition  for  a  rule  to  show  cause. 

[No.  193.] 

Argued  Vov.  8,  1871.    Decided  Nov.  20,  1871. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  petition  in  this  case  was  filed  in  the  court 
below  by  the  appellee,  as  a  bankrupt  assignee 
to  restrain  George  Taylor  from  paying  out  a 
certain  sum  of  money  alleged  to  be  due  to  the 
bankrupt,  Sawyer.  Subsequently  an  order  was 
made  against  the  appellant,  as  claiming  some 
interest  in  said  fund,  to  show  (»iuse  why  said 
money  should  not  be  paid  to  the  said  appellee. 
All  intervention  was  made  by  Risher  &  Hall, 
as  surviving  partners  of  said  bankrupt,  also 
claiming  said  fund.  An  order  was  made  by 
said  court  that  George  Taylor  pay  over  said 
money  to  the  assignee,  appellant;  but  on  ap- 
peal, the  general  term  of  said  court  reversed 
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said  order,  and  entered  a  decree  declaring  that 
the  appellant,  Smith,  had  no  right  to  the  said 
money,  and  ordering  said  George  Taylor  to  pay 
over  the  same  to  the  surviving  partners,  Risner 
A,  Hall.  Whereupon  the  said  Smith  took  an  ap- 
peal to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  More  d  Bright  and  George  Taylor^ 
for  appellant: 

1.  The  coui*t  in  bankruptcy  could  not  take 
jurisdiction  in  cases  like  this,  by  mere  order 
served  on  strangers  to  come  in  and  answer. 
Neither  Taylor  nor  Smith  claimed  anything 
from  the  bankrupt's  estate,  and  neither  of  them 
wad  before  the  court  claiming  any  debt  or  de- 
mand under  the  bankruptcy. 

Sec.  1  of  the  act  establishing  the  system ;  Ex 
parte  Bacon,  2  Dea.  &  Chit.  181;  2  Mallory, 
441,  and  other  references  in  T&yior's  Bankrupt 
L.  pp.  61,  62. 

2.  The  assignee  of  Sawyer  had  no  right  to 
sue  for  or  recover  the  funds  of  the  partners, 
Sawyer,  Bisher,  &  Hall.  He  had  no  right  to 
interfere  with  the  partnership  property  or  as- 
sets until  the  partnership  debts  were  fully  paid, 
and  then  only  on  an  accounting  between  the 
partners,  and  so  far  as  the  individual  interests 
of  Sawyer  existed.  And  in  any  action  for  the 
recovery  of  partnership  claims,  the  assignee 
and  solvent  partners  should  join.  See,  Eck- 
hardt  v.  Wilson,  8  T.  R.  140;  Taylor,  Bankrupt 
L.  and  references,  p.  96. 

3.  The  court  below  erred  in  going  into  an 
examination  of  the  accounts  between  Sawyer, 
Risher,  &  Hall  and  George  E.  Biddle  &  Co.  No 
notice  of  any  kind  was  ever  served  on  Biddle  & 
Co.;  and  yet  it  will  be  seen  in  the  record  that 
the  court  went  into  the  examination  of  their 
accounts,  and  in  their  absence,  and  without  no- 
tice, decided  that  the  claim  of  Biddle  &  Co.  had 
been  paid  and  discharged,  and  that  they  were 
bound  to  return  the  order  on  and  acceptance  of 
Taylor  to  the  firm  of  Sawyer,  Risher,  &  Hall, 
and  swear  that  Smith  had  no  right  to  the  funds 
in  dispute.  One  of  the  fundamental  principles 
of  law  is  that  the  rights  of  persons  shall  not  be 
prejudiced  without  due  notice. 

R,  Co,  V.  Tnmhle,  10  Wall.  377,  19  L.  ed.  951. 

4.  The  court  in  .banc  on  appeal  erred  in  mak- 
ing a  decree  in  the  case.  It  had  appellate  ju- 
risdiction only,  and  should  have  returned  the 
case  to  the  court  of  bankruptcy  for  further  pro- 
ceedings; but  their  decree  shows  the  impropri- 
ety and  irregularity  of  the  whole  proceeding, 
for  the  court  decreed  the  funds  to  Risher  & 
Hall,  the  solvent  and  surviving  partners,  as 
against  Smith  a  stranger  in  the  court. 

Sec.  1  of  the  act,  and  references  in  Taylor, 
Bankrupt  L.  pp.  61,  62. 

Mr.  Geo.  W.  Faaohal,  for  appellees: 

As  we  understand  it,  Smith  objects  to  the  ju- 
risdiction of  the  court  over,  the  subject-matter 
and  the  parties. 

But  to  this  we  answer,  that  it  is  our  desire, 
as  we  had  supposed  it  to  be  his,  to  have  this 
court  settle  the  right.  And  if  the  question  of 
jurisdiction  is  to  he  raised,  we  suggest  that  un- 
derlying the  whole  is  the  principle  that  no  ap- 
peal lies  in  such  a  case  from  the  general  term 
of  the  supreme  court  of  the  District  of  Colum- 
bia to  tliis  court,  in  a  strictly  bankrupt  proceed- 
ing. To  this  we  might  cite*  the  bankrupt  stat- 
14  Wall.  U.  S..  Book  20. 


ute  and  the  great  C(use,  Ex  parte  City  Bank  of 
New  Orleans,  3  How.  311,  et  sea.:  2  Brightly, 
Dig.p.  76,  §6.  '^     ^ 

The  principle  that  this  court  can  only  exer- 
cise appellate  jurisdiction  in  pursuance  to  acts 
of  Congress  is  not  an  open  question.  Barry  v. 
Mercein,  5  How.  119. 

If  it  be  conceded  that  5  9  of  the  bankrupt  act 
of  1867  (2  Brightly,  Dig.  p.  78,  §  17)  is  a  nega- 
tive pregnant  and  that  it  allows  appeals  from 
the  circuit  court  to  the  Supreme  Court.,  in  all 
cases  where  the  matter  in  controversy  exceeds 
$1,000,  it  does  not  follow  that  such  appeal  lies 
from  the  supreme  court  of  the  District  of  Co- 
lumbia; much  less  that  such  power  has  been  ex« 
ercised  in  a  manner  to  give  this  court  jurisdio- 
tion. 

There  is,  in  fact,  no  appeal  order  by  the 
court;  there  is  no  appeal  bond,  such  as  is  re- 
quired by  the  statute;  there  is  no  notice  of  ap- 
peal; and  no  evidence  that  the  appeal  was  tak- 
en in  term,  or  ever,  in  fact,  taken  at  ail.  These 
are  all  jurisdictional  facts. 

Washington  Co.  v.  Durant,  7  Wall.  694,  19 
L.  ed.  164;  Castro  ▼.  United  States,  3  Wall.  49, 
18  L.  ed.  163;  Tlie  San  Pedro,  2  Wheat.  132; 
Villaholos  V.  United  States,  6  How.  90;  Baoon 
V.  Hart,  1  Black,  38,  17  L.  ed.  52. 

We  insist,  however,  that  under  thelst  and 
2d  sections  of  the  bankrupt  act,  and  the  broad 
principles  of  the  Bk.  of  N.  0.,  the  court,  in  the 
ei^ercise  of  the  powers  given,  has  the  right  to  do 
precisely  what  was  done  in  this  case;  that  is,  to 
determine  the  right  of  the  claimants  to  a  fund 
in  which  the  bankrupt  estate  had  an  interest. 

2  Brightly,  Dig.  p.  74,  §§  1,  2,  and  notes; 
same  law,  14  Stat,  at  L.  617,  5  1 ;  and  see  par- 
ticularly the  conclusion,  Ex  parte  Bank,  supra. 

The  suit  was  brought  originallv  by  the  as- 
signee against  the  partners  of  the  bankrupt  for 
account.  This  fund  was  in  the  district,  in  the 
hands  of  the  attorney  of  the  firm,  and  the  as- 
signee brought  the  suit  to  enjoin  the  payment, 
either  to  the  nonaccounting  partners  or  to 
Smith,  who  was  understood  to  have  set  up  some 
claim  to  tjhe  fund.  Smith  was  properly  cited 
to  assert  nis  claim  to  the  fund.  At  this  point 
the  surviving  partners  intervened  and  set  up 
their  rights. 

The  bankrupt  court,  in  the  exercise  of  its  le- 
gitimate powers,  acquired  a  summary  equita- 
ble jurisdiction  over  the  subject-matter  and  the 
parties;  and  having  become  thus  possessed  of 
the  cause,  it  might  fully  proceed  to  adjudicate 
the  right. 

We  are  not  limited  to  the  English  principles. 
In  re  Klein,  1  How.  277;  Mitchell  v.  cfreat 
Works  MiU.  Mfg.  Co.  2  Story,  648;  Ex  part€ 
Bowie,  1.5  Pitts.  L.  J.  448;  1  Bank.  Reg.  186; 
Ex  parte  Alexander,  8  Am.  LawR.  (N.  S.)  423; 
3  Bank.  Reg.  6 ;  2  Brightly,  Fed.  Dig.  p.  23. 

Hie  appellant  objects  to  the  jurisdiction,  be- 
cause neither  Smith  nor  Risher  &  Hall  were 
creditors  of  the  bankrupt,  urging  a  claim 
against  the  estate.  But  they  were  claiming  an 
interest  in  the  bankrupt's  assets,  and  no  disposi- 
tion could  be  made  of  this  fund  until  the  rights 
of  these  claimants  should  be  settled.  The  ju- 
risdiction expressly  extends  to  the  collection  of 
all  assets  of  the  bankrupt;  to  the  marshaling 
and  disposition  of  the  difTerent  funds  and  as- 
sets among  all  the  creditors;  and  to  all  acts, 
matters  and  things  to  be  done  under  and  in  vir- 
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tue  of  the  bankruptcy,  until  the  final  distribu- 
tion and  settlement  of  the  bankrupt's  estate, 
and  the  close  of  the  proceedings  in  bankruptcy. 
The  circuit  and  district  courts  have  given  an 
enlarged  interpretation  to  this  section,  as  may 
be  seen  by  reterence  to  2  Brightly,  Dig.  p.  74, 
notes,  a,  h,  c. 

The  appellant  objects  that  the  court  heard 
evidence  of  the  state  of  the  accounts  between 
the  firms  of  Sawyer,  Risher,  &  Hall,  and  George 
E.  Biddle  &,  Co.,  without  the  latter  having  h&Sn 
made  parties.    But  to  this  it  is  answered : 

1.  That  no  such  objection  was  urged  or  con- 
sidered  in  the  court  below  and,  therefore,  it 
cannot  be  considered  here.  2.  That  as  they  had 
delivered  the  pa^r  in  controversy  to  Smith,  to 
whom  they  had  indorsed  it,  they  were  not  nec- 
essary parties.  3.  That  they  were  heard  by 
affidavits,  without  the  power  of  cross-examina- 
tion by  Risher  &  Hall.  4.  That,  as  their  pos- 
session was  but  a  hypothecation,  and  Smith 
only  claims  by  hvpothecation,  and  under  the  act 
of  Congress  of  1852,  neither  could  obtain  the 
money,  except  through  the  indorsement  of  Saw- 
yer, Risher,  &  Hall,  it  was  perfectly  right  to 
near  proof  to  show  that  the  contingency  upon 
which  the  money  should  become  theirs  had 
never  happened  and  was  impossible.  5.  They 
were,  in*  fact,  represented  by  Smith. 

The  decree  that  the  fund  did  not  belong  to 
Smith  was  perfectly  correct.  The  paper  was 
not  stamped  and,  therefore,  had  no  validity  as 
a  contract.  It  had  no  element  of  negotiability; 
not  being  for  any  certain  sum ;  it  had  no  nego- 
tiable words.  Smith's  evidence  showed  that  he 
paid  nothing  for  it;  he  had  parted  with  noth- 
uig;  he  only  took  it  as  a  collateral  security  for 
a  debt  due  him  by  Biddle  &  Co. ;  gave  them  no 
credit  for  it,  nor  was  he  to  give  any  until  he 
should  realize  the  money;  and,  therefore,  there 
was  no  element  of  good  faith  in  his  possession, 
nothing  that  would  have  enabled  him  to  main- 
tain an  action  against  Taylor  in  his  own  name, 
or  to  urge  an  equity  against  Sawyer,  Risher,  & 
Hall. 

The  most  that  ever  could  have  be«n  said  of 
the  paper,  had  it  been  stamped,  is,  that  it  was 
an  appointment  in  favor  of  Biddle  &  Co.;  but 
an  appointment  legally  and  necessarily  subject 
to  the  control  of  Sawyer,  Risher,  &  Hall. 

Mr.  Justice   Clifford   delivered  the  opinion 
of  the  court: 

Jurisdiction,  power  and  authority  in  cases  in 
bankruptcy,  when  the  bankrupt  resides  in  this 
District,  are  conferred  upon  and  vested  in  the 
supreme  court  of  the  District,  to  the  same  ex- 
tent and  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  enacted  and  prescribed 
in  respect  to  the  jurisdiction,  power,  and  au- 
thority of  the  district  courts  of  the  United 
States,  where  the  bankrupt  resides  in  any  one 
of  the  judicial  districts  within  the  several 
states.     14  Stat,  at  L.  541. 

By  the  terms  of  the  act  establishing  the  su- 
preme court  of  the  District  the  court  consists 
of  four  justices,  any  three  of  whom  may  hold 
a  general  term,  and  any  one  of  them  may  hold 
a  circuit  court  or  special  term  for  the  purposes 
and  nnder  the  conditions  therein  prescribe,  or 
may  hold  a  district  court  of  the  United  States, 
in  the  same  manner  and  with  the  same  powers 
and  jurisdiction  as  are  possessed  and  exercised 
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by  the  Federal  district  courts  within  the  sev- 
eral states.     12  Stat,  at  L.  763. 

Enoy^h  appears  in  the  record  to  show  ttal 
one  Freaerick  P.  Sawyer,  of  the  firm  of  Sawyer, 
Risher,  &  Hall,  was  adjudged  bankrupt  by  the 
supreme  court  of  this  District  sitting  in  bank- 
ruptcy, and  that  George  Mason,  the  appellee  in 
this  ease,  was  appoint  assignee  of  his  estate 
by  decree  of  the  bankrupt  court.  He  com- 
menced the  proceeding  in  this  case  by  the  pe- 
tition exhibited  in  the  transcript,  in  which  he 
represents  that  George  Taylor,  as  agent  of  that 
firm,  had  collected  from  the  United  States  the 
sum  of  $4,744.19  for  *the  firm,  and  that  [*486 
other  funds  due  to  the  firm,  it  was  expected, 
would  soon  come  into  his  hands;  that  Rishet  & 
Hall,  the  other  two  members  of  the  firm  prior 
to  the  bankruptcy  of  the  senior  partner,  made 
an  assignm^it  of  the  claim,  from  whidi  that 
amount  was  realized,  to  George  E.  Biddle  &  Co., 
as  collateral  security  for  the  payment  of  a  cer- 
tain indebtedness  of  their  firm  to  the  said  as- 
signees, which  indebtedness  the  petitioner  be- 
lieves has  been  paid;  that  the  assignees  of  the 
claim  afterwards  made  an  assignment  of  their 
interest  in  the  same  to  James  R.  Smithy  as  col- 
lateral security  for  their  indebtedness  to  him, 
which,  as  the  petitioner  believes,  has  also  been 
paid :  wherefore  he  prayed  that  the  said  Ge<»*ge 
Taylor  might  be  restrained  from  paying  out 
said  money,  or  any  other  money  wnich  might 
come  into  his  hands  belonging  to  the  same  firm, 
pending  the  petition,  and  that  the  respondent 
might  he  required  to  give  bOnd  for  the  safe- 
keeping of  the  money  and  for  its  production  in 
com*t  when  ordered. 

Such  an  order  was  issued,  and  the  party  hold- 
ing the  money  was  enjoined  and  required  to 
give  bond  as  prayed.  Subsequently  the  peti- 
tioner presented  another  petition  to  the  same 
court,  m  which  he  represented  that  James  R. 
Smith  also  claimed  an  interest  in  the  fund  in 
question,  and  prayed  that  an  order  might  be 
made  requiring  him  to  show  cause  on  a  day 
therein  named  why  the  fund  should  not  be  pcud 
to  the  petitioner.  Smith  appeared  and  filea  an 
answer  to  the  rule,  to  the  effect  following:  (1) 
That  the  court  had  no  jurisdiction  to  proceed 
against  him  in  that  mode;  (2)  that  the  money 
enjoined  came  to  him  by  regular  assignment  for 
a  valuable  consideration  before  the  senior  part- 
ner of  the  firm  was  adiudged  bankrupt,  and 
that  he  was,  and  is,  the  bona  fide  owner  of  the 
claim;  (3)  that  neither  the  assignee  of  the 
bankrupt's  estate  nor  his  creditors  have  any 
right  to  any  part  of  said  funds. 

Before  the  hearing,  the  other  partners  of  the 
firm,  to  wit,  Risher  &  Hall,  intervened  and  al- 
leged that  the  money  enjoined  rightfully  be- 
longed to  them  and  not  to  the  respondent  in  the 
rule,  because  the  assignment  of  the  claim,  as 
they  'represented,  was  made  by  the  sen-  [•427 
ior  partner  of  their  firm  merely  as  a  security  to 
the  said  assignees,  to  be  applied  by  them  to  the 
payment  of  the  debt  due  by  their  firm  to  those 
assignees;  that  it  was  expressly  understood  that 
if  the  assignors  paid  the  debt  before  the  claim 
was  collected  from  the  United  States  the  claim 
should  revert  to  them,  the  assignors ;  that  they 
paid  their  entire  debt  to  those  parties  before 
the  claim  was  allowed  at  the  Treasury  Depsurt- 
ment.  and  that  they,  as  the  representatives  of 
the  firm  since  the  bankruptcy  of  the  senior 
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partner,  are  entitled  to  the  money:  wherefore 
they  pray  that  an  order  may  be  passed  directing 
the  depositary  to  pa^  the  same  to  them,  or,  if 
it  be  paid  to  the  said  assignees,  that  it  be  so 
paid  to  their  use. 

Evidence  was  introduced  by  the  interveners 
tending  to  show  that  the  indebtedness  of  the 
original  owners  of  the  claim  to  the  assignees  of 
the  same  had  been  paid,  and  that  the  respond- 
ent in  the  rule  held  the  claim  merely  as  collat- 
eral security  for  his  assignors.  On  the  other 
hand,  the  respondent  in  the  rule  waa  examined, 
and  he  testMed  that  he  obtained  the  assignment 
of  the  claim  in  sood  faith  and  for  value,  with- 
out notice  that  his  assifpiors  held  it  subject  to 
any  conditions,  or  that  it  was  not  their  proper- 
ty in  case  the  indebtedness  of  their  assignors 
was  discharged  before  the  claim  was  collected. 
He  produced  the  assignment  duly  executed  by 
the  original  owners,  directing  the  depositary  to 
pay  the  amount  to  the  assignees  when  collected 
at  the  proper  department,  and  also  introduced 
the  deposition  of  the  senior  partner  of  the  firm 
to  which  the  claim  was  assigned,  and  he  deposed 
that  his  firm  transferred  and  assisned  the  same 
to  the  respondent  in  the  rule  with  the  knowl- 
edge and  consent  of  the  original  owners;  that 
they,  the  assignees,  took  the  order  or  draft  at 
its  date  in  the  regular  course  of  business,  and 
that  thev  assigned  the  same  for  yalue  to  the  re- 
spondent, and  that  the  accounts  of  the  original 
owners  with  his  firm  have  never  been  settled, 
but  that  they  are  still  largely  indebted  to  his 
firm.  Hearing  was  had,  but  the  court  was  of 
the  opinion  that  the  respondent  took  the  order 
428*]  or  draft  •merely  as  collateral  security; 
that  he  was  not  a  bona  fide  purchlUser  of  the 
same;  that  he  was  to  credit  the  proceeds  when 
collected  to  his  assignors,  and  that  they  were 
to  credit  the  same  to  the  original  owners. 

Pursuaoit  to  that  finding  the  court  entered  a 
decretal  order  that  the  depositary  of  the  claim 
should  pay  the  net  balance  in  his  hands  to  the 
assignee  in  bankruptcy  for  the  benefit  of  the 
creditors  of  the  original  owners.  Immediate  ap- 
plication was  made  by  the  respondent  for  an  ap- 
peal to  the  general  terra,  which  was  granted  on 
the  following  day.  Due  appearance  was  en- 
tered not  only  by  the  appellant  but  also  bv  the 
interveners  as  well  as  by  the  assignee  in  bank- 
ruptcy, and  they  were  again  heard  before  all 
the  justices  of  the  court ;  and  the  court  being  of 
opinion  that  there  was  error  in  the  decree  and 
that  the  interveners,  as  the  solvent  partners  of 
their  firm,  were  entitled  to  the  money,  entered 
a  decree  dissolving  the  injunction,  and  direct- 
ing the  depositary  of  the  money  to  pay  the  net 
balance  in  his  hands  to  those  parties  as  the  sur- 
vivors of  the  original  owners  of  the  claim; 
whereupon  the  respondent  appealed  to  this 
court. 

Instituted  as  the  proceeding  was  to  restrain 
the  depositary  of  the  claim  from  paying  out  the 
money  which  he  had  collected,  or  any  which 
might  thereafter  come  into  his  hands,  it  is  quite 
clear  that  the  alleged  purpose  of  the  petitioner 
was  accomplished  when  the  injunction  waa 
granted  as  prayed  in  the  petition,  aa  the  party 
respondent  in  that  proceeding  never  filed  any 
answer  and  testified  in  the  case  that  the  order 
ref>training  him  from  paying  out  the  money  was 
procured  by  him  so  that  he  might  not  be  re- 
quired to  Vet  without  the  directions  of  the 
14  Wall. 


court.  Had  the  matters  terminated  there  the 
appellant  would  not  have  had  any  right  of  ap- 
peal to  this  court,  as  he  was  an  utter  stranger 
to  the  proceedings.  He  was  not  made  a  party 
to  the  petition  nor  was  he  served  with  process, 
nor  did  tie  voluntarily  appear.  Whatever  the 
purpose  of  the  petition  was,  or  by  whomsoever 
the  injunction  was  procured,  the  proceeding 
waa  commenced  and  terminated  without  the 
knowledge  of  the  appellant,  and  before  any 
steps  were  taken  by  the  petitioner  or  anyone 
else  to  *connect  the  appell^t  with  the  [*429 
litigation.  More  than  a  year  and  a  half  before 
that  petition  was  filed  the  original  owners  of 
the  daim  had  assigned  and  transferred  the 
same  to  the  assijgnors  of  the  appellant,  and  had 
directed,  in  wrHing,  the  depositary  in  whose 
hands  they  had  placed  it  for  collection  to  pay 
the  same  when  collected  to  their  said  transfer- 
ees; and  the  record  shows  that  the  depositary 
of  the  claim  accepted  the  draft  or  order  at  the 
time  and  agreed  to  pay  the  same  as  directed 
whenever  the  same  should  come  into  his  hands, 
less  expenses  and  commissions.  None  of  these 
facts  are  contradicted,  and  the  appellant  proved 
that  the  assignees  of  the  claim,  within  a  few 
days  after  receiving  the  same,  assigned  and 
transferred  the  same  to  him  for  full  value  in 
the  usual  course  of  business. 

Beyond  all  doubt,  therefore,  the  case  is  one 
where  the  appellant  claimed  absolute  title  to 
and  dominion  over  the  matter  in  controversy 
between  him  and  the  assignee  of  the  bankrupt's 
estate.  Absolute  title  to  the  matter  in  contro- 
versy is  also  claimed  by  the  assicnee  in  bcmk- 
ruptcy,  as  appears  by  his  second  petition,  in 
which  he  prayed  that  the  appellant  might  be 
summoned  to  show  cause  why  the  fund  should 
not  be  paid  to  him  as  such  assignee. 

Suggestion  may  be  made  that  the  decree  gives 
the  fund  to  the  interveners,  but  the  court  will 
at  present  re-examine  the  case  as  between  the 
parties  first  made  in  the  second  petition,  before 
the  solvent  members  of  the  firm  to  which  the 
claim  originally  belonged  were  permitted  to  in- 
tervene in  the  litigation,  as  it  is  quite  obvious 
that  the  whole  proceeding  subsequent  to  their 
intervention  is  irregular,  and  that  the  decree 
must  be  reversed  if  it  be  held  that  the  bank- 
rupt court  had  no  jurisdiction  to  proceed  and 
determine  the  right  of  property  as  between  the 
assignee  and  the  transferee  of  the  same  for  val- 
ue in  that  mode  of  proceeding. 

Neither  the  depositary  of  the  fund  nor  the 
appellant  claimed  anything  from  the  estate  of 
the  bankrupt,  and  the  appellant  contends  that 
the  bankrupt  court  cannot  take  jurisdiction  in 
such  a  case  by  a  rule  to  show  cause,  served  on 
a  stranger  to  come  in  and  answer  in  support  of 
his  title  or  *claim  to  such  a  fund  or  to  [*430 
any  other  property  over  which  he  claims  abso- 
lute dominion. 

Power  and  jurisdiction  in  all  matters  and 
proceedings  in  bankruptcy  are  conferred  upon 
the  district  courts,  and  those  courts  as  courts  of 
bankruptcy  are  authorized  to  hear  and  adjudi- 
cate upon  the  same  according  to  the  provisions 
of  the  bankrupt  act.  Examined  separately  the 
clause  of  the  1st  section  of  the  act,  which  pro- 
vides that  the  powers  and  jurisdiction  therein 
granted  and  conferred  may  be  exercis^  as  ^U 
in  vacation  as  in  term  time,  and  that  a  judge 
sitting  in  chambers  shall  have  the  same  powers 
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and  juribdiction  as  when  sitting  in  court,  would 
seem  to  afford  some  support  to  the  views  of  the 
assignee  in  this  case,  tnat  all  the  powers  and 
jurisdiction  of  the  district  courts,  when  sitting 
as  courts  in  bankruptcy,  may  be  exercised  in  a 
summary  way  without  process,  as  by  a  rule  to 
show  cause,  as  in  a  motion  to  set  aside  a  verdict 
in  an  action  at  common  law,  or  in  a  collateral 
proceeding  in  a  suit  in  equity.  Most  matters 
and  proc^ings  in  bankruptcy  may,  doubtless, 
be  heard  and  adjudicated  by  the  district  court 
in  that  way,  but  that  general  clause  in  the  1st 
section,  which  is  referred  to  as  supporting  the 
imlimited  scope  of  that  power  and  jurisdiction, 
jnnst  be  considered  in  connection  with  all  the 
other  provisions  of  the  bankrupt  act,  as  is  ex- 
pressly required  by  the  preceding  clause  of  the 
same  *sectit)n,  in  which  it  is  enacted  that  the 
district  courts  shall  hear  and  adjudicate  upon 
all  matters  and  proceedings  in  bankruptcy  ac- 
cording to  the  provisions  of  the  bankrupt  act. 
Superadded  to  that  general  clause,  and  as  an 
exposition  of  the  same,  is  another  and  more  im- 
portant clause,  in  which  is  given  a  specific 
enumeration  of  the  cases  and  controversies  to 
which  that  general  jurisdiction  extends,  and  it 
is  plain  that  the  enumeration  does  not  include 
'suits  at  law  or  in  equity  which  may  or  shall 
be  brought  by  the  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  inter-: 
est,  or  by  such  person  against  such  assignee 
touching  any  property  or  rights  of  property  of 
said  bankrupt  transferable  to  or  vested  in  such 
assignee."  On  the  contrary,  the  third  clause 
of  the  2d  section  expressly  enacts  that  circuit 
431*]  •courts  shall  have  concurrent  juris- 
diction with  the  district  courts  of  all  such  suits 
at  law  or  in  equity,  provided  the  suit  at  law 
or  bill  in  equity  shall  be  brought  within  two 
years  from  the  time  the  cause  of  action  ac- 
crued. 14  Stat,  at  L.  518;  Morgan  v.  Thorn- 
hill,  ante,  63. 

Controversies,  in  order  that  they  may  be  cog- 
nizable either  in  the  circuit  or  district  court 
under  that  act,  must  have  respect  to  some 
property  or  rights  of  property  of  the  bankrupt 
transferable  to  or  vested  m  such  assignee;  and 
the  suit,  whether  it  be  a  suit  at  law  or  in 
equity,  must  be  in  the  name  of  one  of  the  two 
parties  described  in  that  clause  and  against  the 
other,  as  appears  by  the  express  words  of  the 
provision.  Such  a  suit,  whether  at  law  or  in 
equity,  may  be  commenced  either  in  the  district 
or  circuit  court,  at  the  election  of  the  party 
suing;  and  if  in  the  former,  it  is  clear  that  the 
case,  when  it  has  proceeded  to  final  judgment 
or  decree,  may  be  removed  into  the  circuit  court 
for  re-examination  by  writ  of  error,  if  it  was  an 
action  at  law,  or  by  appeal  if  it  was  a  suit 
in  equity,  provided  the  debt  or  damages  claimed 
amount  to  more  than  $500  and  the  writ  of  error 
IS  seasonably  sued  out,  or  the  appeal  is  claimed 
and  the  required  notices  are  given  within  ten 
days  from  the  rendition  of  the  judgment  or  de- 
cree. Knight  v.  Cheney,  5  Nat.  B.  R.,  309. 
None  of  those  regulations,  however,  apply  to 
petitions  for  revision  under  the  first  clause  of 
the  2d  section,  nor  does  the  bankrupt  act  fix 
any  precise  limitation  to  the  right  of  a  party 
aggrieved  "by  the  ruling,  decision  or  decree  of 
the  district  court  to  file  a  petition  for  that  pur- 
pose in  the  circuit  court.  Power  to  revise  all 
eases  and  questions  which  arise  in  the  district 
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courts,  in  such  a  proceeding,  "except  when 
special  provin^n  is  otherwise  made,"  is  con- 
ferred upon  the  circuit  courts  by  the  first  clause 
of  the  same  section,  but  the  court  is  of  the 
opinion  that  the  power  conferred  by  that  clause 
does  not  extend  to  any  case  where  special  pro- 
vision for  the  revision  of  the  case  is  otherwise 
made,  as  where  it  is  provided  that  an  appeal 
will  lie  from  the  district  court  to  the  circuit 
court,  or  where  a  writ  of  error  will  lie  from 
*the  circuit  court  to  the  district  court  in  [*432 
the  manner  provided  in  the  laws  of  Congress 
allowing  appeals  and  writs  of  error.  5  Ihid, 
310. 

Special  provision  is  made  for  the  revision  in 
the  circuit  court  of  controversies  like  the  one 
exhibited  in  this  record,  and  the  court  is  of  the 
opinion  that  such  causes  Cannot  be  commenced 
by  a  petition  for  a  rule  to  show  cause,  as  in 
this  case,  nor  be  determined  in  a  summary  way 
by  the  district  court  sitting  in  bankruptcy, 
without  due  process  of  law.  Ex  parte  Bacon,  2 
Moll.  441.  Cases  of  the  kind  before  the  court 
fall  directly  within  the  third  clause  of  the  sec- 
tion under  consideration,  and  must,  in  the  judg- 
ment of  the  court,  be  determined  by  a  suit  in 
equity  or  an  action  at  law,  as  the  case  may  be; 
and  where  an  action  at  law  is  the  proper  remedy 
the  parties  are  entitled  to  a  trial  oy  jury  if  the 
value  in  controversy  shall  exceed  $20.  Con- 
current jurisdiction  in  such  cases,  it  must  be 
conceded,  is  vested  in  the  circuit  and  district 
courts,  and  it  is  equally  clear  that  either  party, 
where  the  proceeding  is  correct,  may  remove  the 
cause,  in  a  proper  case,  when  itMias  proceeded 
to  final  judgment  or  decree,  into  the  Supreme 
Court  for  re-examination,  as  provided  in  other 
causes  outside  of  the  bankrupt  act. 

Possession  and  control  of  the  claim  had  been 
surrendered  by  the  original  owners  long  before 
the  senior  partner  of  the  firm  was  adjudged 
bankrupt,  and  the  depositary  of  the  same  had 
duly  accepted  the  order  or  draft  transferring 
the  proceeds  of  the  same  to  the  assignors  of  the 
appellant,  showing  that  the  assignee  in  bank- 
ruptcy had  neither  the  possession  nor  the  right 
of  possession  to  the  same  at  the  time  the  peti- 
tion for  the  rule  was  filed.  Independent  oi  the 
injunction,  which  was  granted  without  notice 
to  the  appellant,  he  was  apparently  entitled, 
and  if  the  evidence  he  introduced  is  believed,  he 
was,  in  fact,  entitled  to  demand  and  to  receive 
the  whole  fund  as  his  own  property.  Suffice  it 
to  say,  without  expressing  any  opinion  as  to 
the  weight  of  the  evidence,  the  appellant 
claimed  the  fund  as  his  o^vn  property,  and  if 
his  *claim  is  just  and  legal,  the  pos-  [*433 
session  of  the  depositary  was  his  possession, 
and  if  the  assignee  in  bankruptcy  would  devest 
him  of  the  possession  and  control  of  the  fund  he 
must  do  it  by  a  suit  at  law  or  in  equity,  as  pro- 
vided in  tlie  third  clause  of  the  2d  section  of  the 
bankrupt  act.  Equity  would  certainly  have 
jurisdiction  in  such  a  case,  as  in  that  mode  of 
proceeding  all  the  parties  could  be  brought  be- 
fore the  court.  Extended  remarks  in  respect 
to  the  decree  in  the  case  appear  to  be  un- 
necessary, as  it  is  as  clear  as  anything  in  legal 
decision  can  be  that  the  interveners  could  not 
claim  to  devest  the  appellant  of  his  interest  in 
the  funds  by  becoming  parties  to  a  rule  like  the 
one  before  the  oouiH;,  nor  in  any  other  manner 
than  by  due  process  of  law. 
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Objection  is  also  made  that  the  appeal  is  ir- 
regular, as  having  been  prosecuted  from  the 
supreme  court  of  the  District,  but  the  regula- 
tions of  the  49th  section  of  the  act  afford  a 
satisfactory  answer  to  that  objection,  which  is 
all  that  need  be  said  upon  the  subject.  Want 
of  notice  of  the  appeal  comes  too  late  after  a 
general  appearance,  but  the  record  shows  that 
the  appeal  was  duly  claimed  and  that  the  appel- 
lant filed  his  appeal  bond  in  open  court  and 
that  the  same  was  duly  approved  by  the  Chief 
Justice  who  presided  at  the  hearing  when  the 
final  decree  was  entered  in  the  cause. 

Strangers  to  the  proceedings  in  bankruptcy, 
not  served  with  process,  and  who  have  not  vol- 
untarily appeared  and  become  parties  to  such  a 
litigation,  cannot  be  compelled  to  come  into 
court  under  a  petition  for  a  rule  to  show  cause, 
as  in  thi^  case ;  nor  is  the  exercise  of  such  a 
jurisdiction  necessary,  as  the  third  clause  of  the 
2d  section  of  the  bankrupt  act  affords  the  as- 
signee a  convenient,  constitutional  and  suffi- 
cient remedy  to  contest  every  adverse  claim 
made  by  any  person  to  any  property  or  rights 
of  property  transferable  to^  or  vested  in,  such 
assignee. 

Decree  reversed  and  cause  rettumded  for  fur- 
ther froccedingSf  in  conformity  "to  the  opinion 
of  thts  court* 


UNITED  STATES,  Appt., 

PHILIP  S.  JUSTICE. 
(See  8.  C.  14  Wall.  635-550.) 

Acceptance  of  sum  in  satisfaction  of  disputed 

claim. 

Where  a  claim,  acainst  the  government  was  re- 
ferred to  a  commission  and  the  party  whose  claim 
was  dlspnted  went  before  it,  participated  In  its  pro- 
ceedings, and  took  the  sum  found  to  be  due  olm 
without  protest,  he  will  be  held  to  have  accepted  it 
In  full  satisfaction  of  his  demand. 

[No.  222.] 
Argued  Nov,  8,  1872,      Decided  Nov,  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  suit  of  Philip  S.  Justice  was  brought 
in  the  court  of  claims,  to  recover  a  balance  of 
$10,870,  alleged  to  be  due  him  for  certain  arms 
alleged  to  have  been  furnished  the  United 
States,  tmder  a  contract  with  the  ordnance  de- 
partment. 

The  court  of  claims  gave  judgment  for  the 
claimant  for  $10,870,  from  which  this  appeal 
is  taken. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  court. 

Messrs,  Oeo,  H,  Williams^  'William  Mo- 
Miol&ael,  and  C.  H.  Hill,  for  appellant: 

In  caliber  and  quality,  the  arms  were  not  ac- 
cording to  contract.  They  were  not  serviceable, 
nor  did  they  equal  the  sample  furnished  by  the 
contractor;  the  court  of  claims  having  found, 
as  a  fact,  that  "these  arms,  furnished  by  claim- 
ant, were  not^  in  all  respects,  similar  tQ  the 
sample  arm,"  which,  although  qualified  by  the 

Note. — Accord  and  satisfaction  l>y  p<irt  payment 
— see  note.  20  li.  R.  A.  785. 

Payment  of  Ich8  sum  for  greater — see  note,  26 
L.  ed.  U.  S.  H80.  : 

14  Wall. 


subsequent  langunse  of  the  court,  nevertheleM 

foes  to  show  a  failure  to  comply  with  the  con- 
ition  of  Lieutenant  Treadwell's  letter  of  Au- 
gust 17,  1861,  which  provides  that  the  musketa 
shall  be  equal  in  all  respects  to  the  sample  de- 
posited with  him. 

These  arms  were  furnished  directly  by  the 
claimant.  The  presumption  is  that  he  knew 
their  defective  character,  and  he  cannot  take, 
advantage  of  a  nominal  inspection  at  the  arse- 
nal by  subordinates,  to  screen  himself  from  the 
consequences  of  the  careful  inspection  subse- 
quently made  by  the  responsible  officers.  The 
obligation  of  his  contract  with  the  United  State^ 
was,  not  that  his  arms  should  pass  an  inspec- 
tion, but  that  they  should  be  of  a  certain  cal- 
iber, quality  and  standard,  and  this  obligation 
he  failed  to  fulfil. 

He  assented  to  the  retention  of  the  defective 
arms  by  tlie  United  States  at  the  rate'which^ 
although  less  than  the  contract  price,  was  fully 
equal  to  their  value.  lie  was  not  entitled  to 
more. 

1  Pars.  Cont.  691;  Germaine  v.  Burton,  3 
Stark.  32;  Gary  v.  Gruman,  4  Hill  (N.  Y.)  625; 
Dows  V.  Durfee,  10  Barb.  213;  Hitchcock  v. 
Hunt,,  28  Conn.  343. 

The  result  of  the  examination  of  Mr.  Jus^ 
tice's  claim  by  the  commission  was  a  settlement 
by  which  he  was  allowed  at  the  rate  of  $15  each 
for  the  defective  arms.  This  was  in  full  of  his 
account.  , 

Mr.  Justice  accepted  the  sum  allowed  after 
having  attended  the  meetings  of  the  commis- 
sion, and  with  full  knowledge  that  it  was  inr 
tended  as  a  final  pa^'ment  of  his  account ;  an4 
by  this  action  he  was  concluded  from  makinj| 
any  further  claim  on  the  United  States.  ^ 

United  States  v.  Adams,  7  Wall.  463,  19  L, 
ed.  249;  United  States  v.  Child,  ante,  362; 
United  States  v.  Clyde,  ante,  479. 

The  final  settlement  was  made  in  December, 
1862.  The  petition  in  this  case  was  sworn  to 
October  12,  1867,  and  there  is  no  evidence  of 
any  protest  or  complaint  on  the  part  of  the 
claimant  until  the  filing  of  this  petition.  He 
acquiesced  in  the  final  settlement  for  nearly 
five  years. 

Mr.  J.  Hnbley  Aahtoiiy  for  appellee; 

1.  The  claimant  here  had  an  executory  con- 
tract, the  validity  and  regularity  of  which  no- 
body ever  doubted,  to  furnish  a  number  of  arms 
of  a  certain  description  at  a  fixed  price.  It  was 
made  upon  the  exhibition  of  a  sample  whidb 
proved  satisfactory  to  the  agents  and  experts 
of  the  government.  The  arms  were  to  be  in- 
spected by  those  agents  and  experts  according 
to  that  sample,  ana  they  were  to  be  rejected  if 
found  unsatisfactory  and  accepted  if  found  sat- 
isfactory. Arms  of  the  kind  contracted  for 
were  delivered  and  the  requisite  number,  upon 
full  inspection  by  the  experts  of  the  United 
States,  was  accepted  and  appropriated  to  the 
contract. 

Complaints  being  made  against  the  arms  bj 
the  troops  who  had  used  them,  the  ordnance 
bureau  stopped  the  payment  of  this  voucher. 
The  arms  yet  in  store  were  reinspected  by  Lieu- 
tenant Treadwell,  and  he  again  certified  to  thei|r 
character  and  quality  as  conformable  to  the 
contract.  Then  an  investigation  was  under- 
taken by  a  board  of  civilians.     Inspections  dl^ 
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rected  by  them  also  show  the  arms  to  be,  on  an 
average,  equal  to  the  sample.  Thej  first  make 
a  report  condemning  all  tne  claimant's  arms  as 
unserviceable,  and  suggesting  a  deduction  from 
the  whole  contract  price  of  the  entire  lot ;  and 
then,  nearly  a  month  after,  they  take  this  back, 
and  find  that  only  about  half  of  the  arms  had 
been  the  sub^'ect  of  the  complaint.  This  report, 
on  its  face,  is  founded  on  a  total  misconception 
of  the  contract  of  the  claimant,  viz,,  that  it 
was  to  furnish  what  they  call  a  "serviceable" 
arm,  when  he  expressly  stipulated  to  supply  an 
arm  equal  to  the  sample.  When  the  claimant 
exposes  the  error  of  the  first  report,  he  protests 
against  any  repudiation  of  the  contract  on  the 
p^rt  of  the  government.  Afterwards  he  re- 
ceives, in  due  course  of  business,  from  the  Treas- 
ury Department,  a  draft  for  $2,301.25  and  cer- 
tificates of  indebtedness  for  $6,000  and  in  a 
letter  to  the  United  States  Treasurer,  he  ac- 
ImOwledges  the  receipt  of  this  draft  and  these 
oertifica^,  amounting  in  all  to  $8,301.25. 

He  gives  no  other  receipt  or  acquittance. 

He  is  not  required  to  take  the  Treasury  draft 
and  the  certificates  of  indebtedness,  or  the 
amount  payable  on  them,  in  full  satisfaction  of 
the  whole  claim,  and  he  never  acknowledged 
that  amount  to  be  in  full  satisfaction  of  the 
whole  claim.  No  such  condition  is  imposed  or 
fulfilled. 

Plainly,  then,  the  doctrine  of  the  Frimont 
contract  cases,  and  the  Clyde  Case  does  not 
apply. 

In  United  States  v.  Child,  ante,  362,  Mr.  Jus- 
tice Miller  rests  the  decision  upon  the  effect  of 
the  receipt  in  full,  required  by  the  government 
before  payment,  and  executed  by  the  claimant 
contemporaneously  with  the  payment  of  the 
amount  allowed. 

Mr.  Justice  Bradley,  in  United  States  v. 
Clyde,  ante,  470,  rests  the  decision  there  also 
upon  the  rec^eipt  in  full. 

But  there  are  other  and  manifest  legal  -differ- 
ences between  this  case  and  the  preceding  cases, 
which  render  the  decisions  in  the  latter  totally 
ii^plicable  to  the  former. 

In  the  first  place,  the  nature  and  character 
of  the  demand  here  involved  were  different  from 
those  asserted  in  the  cases  cited. 

The  present  demand  here  was  for  an  ascer- 
tained and  liquidated  and  an  undisputed 
amount.  It  was  liquidated  by  the  legal  voucher 
of  the  proper  officer;  acknowledging  the  fact  of 
the  contract,  the  Receipt  of  the  arms,  their 
character  as  in  compliance  with  the  contract, 
the  price  payable,  and  the  sum  due.  It  was 
liquidated  in  the  full  and  absolute  sense  of  the 
rule  of  the  common  law,  that  the  pajrment  of  a 
■mailer  sum  cannot  be  in  accord  and  satisfaction 
of  a  larger  debt  which  is  fixed  and  liquidated. 

Bv  that  rule  such  a  debt  as  this  cannot  be 
discharged  by  the  payment  of  a  less  sum.  even 
though  it  be  acknowledged  to  be  received  in 
full  satisfaction. 

Cumber  v.  Wane,  1  Str.  426;  1  Smith  L.  Caa. 
part  1,  439. 

A  fortiori,  it  cannot  be  discharged  by  the 
receipt  of  a  less  sum,  which  is  not  agreed  to  be 
taken  in  full  satisfaction. 

Neither  in  the  Adams,  nor  in  the  Child,  nor 
the  Clyde  Case  was  the  claim  liquidated  in  any 
absolute  sense. 
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It  may  be  mcntionedi  also,  though  it  is 
scarcely  necessary  to  do  so,  that  the  circum- 
stances attending  the  pa^rment  of  the  sum  re- 
mitted to  the  present  claimant  by  the  Treasury 
Department,  were  wholly  different  from  those 
attending  the  payment  of  the  amounts  allowed 
in  the  previous  cases. 

There  is  nothing  in  what  occurred  in  refer- 
ence  to  this  payment,  certainly  nothing  brought 
home  to  the  Imowledge  of  the  claimant,  even 
tending  to  show  that  nie  Executive  Department 
intended  that  it  should  be  regarded  as  anvthing 
else  than  what  it  was  in  fact — a  partial  pay- 
ment of  the  amount  liquidated  by  the  vou<mer. 

But  if  the  proceedings  of  the  accounting  offi- 
cers could  be  presumed  to  have  been  known  to 
the  claimant,  the  character  and  amount  of  tiie 
deduction  from  the  face  of  the  voud^r  preclude 
the  idea  that  he  took,  or  meant  to  take,  the 
reduced  amount  in  satisfaction  of  this  debt. 

Such  a  presumption  would  be  ccmtrary  to  all 
experience  of  human  nature.  For  by  the  man- 
ner of  stating  this  account  in  the  auditor's 
office,  the  government  proposed  to  enforce  resti- 
tution of  over  $8,000,  already  in  the  pocket  of 
the  claimant,  for  arms  not  embraced  at  all  in 
this  voucher.  A  reduction  of  the  price  was 
made,  not  only  of  the  472  muskets  in  this 
voucher,  but  of  over  800  other  muskets  long 
since  paid  for;  and  the  supposed  overpayment 
on  account  of  these  latter  was  deducted  from 
the  amount  certified  to  be  payable  in  the  last 
voucher. 

The  appearance  of  the  claimant  before  the 
ordnance  board  cannot,  of  course,  prejudice  his 
ri^ht  to  recover  this  debt. 

The  board  took  cognizance  of  the  matter 
solely  upon  the  action  of  the  War  Department. 
The  claimant  protested  before  it  that,  as  his 
arms  were  accepted  after  inspection  by  govern- 
ment authority,  the  United  States  could  not 
rightfully  decline  to  pay  for  all  so  accepted. 
In  other  words,  he  denied  there,  as  he  baa  the 
right  to  do,  that  there  was  power  anvwhere  to 
release  the  government  from  the  obligation  of 
its  contract  with  him. 

He  was,  at  the  same  time,  not  unwilling  to  aid 
the  board  or  the  War  Department  in  any  proper 
investigation  of  the  facts  of  the  case. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  is  impossible  to  escape  the  conclusion,  after 
reading  the  evidence  which  the  court  of  claims 
incorporates  with  its  finding  of  facts  in  this 
case,  that  the  arms  obtained  oy  the  government 
from  Justice  were  unserviceaole  and  even  un- 
safe for  the  troops  to  handle,  whether  they 
were  equal  to  the  sample  arm  furnished  by  him 
or  not.  It  is  true  they  had  been  accepted  by 
Lieutenant  Tread  well,  with  whom  the  contract 
of  purchase  was  made,  after  inspection  by  sub- 
ordinates appointed  by  him ;  but  when  difficulty 
arose  in  relation  to  them  he  said,  in  justifica- 
tion of  his  conduct,  and  to  show  his  interpreta- 
tion of  the  contract,  that  he  had  instructed  these 
inspecting  officers  to  reject  all  the  arms  that,  in 
their  opinion,  were  not  good  and  in  all  respects 
fit  for  use  in  the  field.  That  the  duty  with 
which  these  officers  was  charged  'was,  to  [♦647 
say  the  least,  negligently  performed  is  evident 
from  the  result  of  the  subsequent  inspection 
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which  was  ordered.  This  inspection  was  in  re- 
sponse to  serious  complaints  from  three  regi- 
ments of  Pennsylvania  volunteers  which  had 
been  armed  with  the  muskets  in  controversy. 
The  arms  of  each  regiment  were  inspected  by  a 
separate  commissioned  officer  of  experience,  and 
all  united  in  condenming  them  as  worthless  and, 
indeed,  dangerous  to  those  usinff  them. 

In  this  state  of  case,  the  chief  of  the  ordnance 
bureau  informed  the  Secretary  of  War  that  he 
deemed  it  his  duty  to  withhold  paynient  of  one 
of  the  vouchers  given  for  these  arms  until  the 
matter  could  be  further  investigated,  and  rec- 
ommended reference  of  the  entire  subject  to  the 
commission  then  sitting  in  Washington,  which 
had  been  constituted  by  the  proper  authority 
'*to  audit  and  adjust  all  contracts,  orders,  and 
claims  on  the  War  Department,  in  respect  to 
ordnance,  arms,  and  ammunition.''  In  accord- 
ance witJi  this  recommendation  the  case  was  re- 
ferred to  this  commission,  which,  after  full  in- 
vestigation and  a  patient  hearing  given  to  Jus- 
tice, reported  that  he  had  not  fulfilled  his  obli- 
gation to  furnish  "a  serviceable  arm"  to  the 
government,  and  fixed  a  basis  on  which  the  ac- 
count should  be  settled.  This  basis  of  settle- 
ment was  adopted,  and  in  accordance  with  it 
the  Secretary  of  the  Treasury,  on  the  8th  of 
December,  1862,  pursuant  to  a  requisition  of  the 
War  Department,  drew  his  warrant  on  the 
Treasurer  of  the  United  States  in  favor  of  Jus- 
tice for  the  amount  found  due  by  the  accounting 
officers,  which  was  transmitted  to  him,  and  re- 
ceipt of  it  acknowledged  by  letter.  After  wait- 
ing until  the  five  years'  limitation  to  actions  of 
•  this  kind  had  nearly  expired,  he  brings  this  suit 
to  recover  the  balance  of  the  claim,  according 
to  the  original  contract  price,  and  the  question 
is,  can  he  maintain  it? 

In  the  nature  of  things,  during  such  a  war  as 
we  have  just  passed  through,  contracts  would 
in  many  instances  be  made  by  some  of  the  nu- 
merous subordinates  intrusted  with  that  duty, 
in  disregard  of  the  rights  of  the  government,  or 
if  properly  made,  would  be  so  unfaithfully  exe- 
1(48*]  euted  that  the  ^public  service  would  suf- 
fer unless  their  further  execution  were  arrested. 
Although  every  just  government  is  desirous  of 
making  full  compensation  to  its  creditors  in  all 
oases  of  fair  dealing,  it  cannot  afford  to  recog- 
nize this  rule  where  an  imposition  has  been 
practised  upon  it.  Of  necessity  it  acts  through 
agents,  ana  cannot,  therefore,  assure  its  own 
protection  as  natural  persons  in  dealing  with 
each  other.  What,  then,  was  the  proper  course 
for  the  ffovemment  to  pursue  in  relation  to  these 
disputed  claims?  To  pay  them,  in  the  existing 
condition  of  the  country,  would  set  a  bad  exam- 
ple and  lead  to  the  most  ruinous  consequences, 
and  to  withhold  payment  altogether  until  Con- 
gress or  the  court  of  claims  should  act,  would 
be,  in  case  the  claim  should  prove  to  be  meritori- 
ous, a  hardship.  Common  fairness  required  that 
some  mode  should  be  adopted  for  the  speedy  ad- 
justment of  these  differences  between  the  cred- 
itor and  the  government,  and  what  better  mode 
for  the  accomplishment  of  this  object  than  the 
appointment  of  a  commission  of  intelligent  and 
disinterested  persons  to  hear  the  respective  par- 
ties and  to  settle  the  allowance  to  be  made?  We 
know  by  the  history  of  the  times,  that  several 
commissions  for  this  purpose  were  appointed 
14  Wall. 


during  the  war,  and  the  record  discloses  the  fact 
that  when  this  controversy  arose  there  was  one 
sitting  in  this  city,  constituted  by  the  Secretary 
of  War  tmder  the  authority  of  the  President,  to 
audit  and  adjust  claims  of  like  character.  It  is 
fair  to  presume,  in  the  absence  of  anything  in 
the  record  to  the  contrary,  that  the  creation  of 
this  commission  was  a  necessity  produced  by  the 
number  and  magnitude  of  the  claims  presented 
to  the  ordnance  bureau  which  the  head  of  it 
deemed  unjust  and  was,  therefore,  unwilling  to 
pay.  This  commission,  like  all  others  with  sim- 
ilar authority,  possessed  no  judicial  power,  nor 
did  it  attempt  to  exercise  any.  It  could  not 
compel  a  claimant  to  appear  before  it  and  sub- 
mit to  its  action,  nor  would  its  decision,  in  case 
there  were  no  adversary  party,  have  any  conclu- 
sive effect.  If,  on  the  contrary,  the  party  whose 
claim  was  disj[>uted  went  before  it,  participated 
in  its  proceedings,  and  took  the  sum  found  to  be 
due  him  without  protest,  he  *caiinot  [*ff40 
afterwards  be  hearoi  to  say  that  he  did  not  ac- 
cept this  in  full  satisfaction  of  his  demand. 
This  voluntary  submission  and  reception  of  the 
money  is  an  acceptance  oq  the  part  of  the  claim- 
ant of  the  mode  tendered  him  by  the  govern- 
ment for  the  settlement  of  his  disputed  claim, 
and  precludes  him  from  any  further  litigation. 

It  is  always  in  the  power  of  parties  to  com- 
promise their  differences.  One  way  of  doing 
this  is  by  arbitrators,  mutually  chosen;  but 
from  such  submission  neither  party  is  at  liberty 
to  withdraw  after  the  award  is  made.  The  con- 
dition of  the  government  creditor  is  better  than 
this,  for  if  dissatisfied  with  the  allowance  made 
him  by  the  commission,  he  can  refuse  to  receive 
it,  or  can  accompany  his  receipt  of  it,  if  he 
chooses  to  take  it,  with  a  proper  protest.  This 
protest  is  necessary  to  inform  the  government 
that  the  compromise  is  rejected,  and  that  this 
rejection  leaves  the  claimant  free  to  litigate  the 
matter  in  dispute  before  the  court  of  claims. 
If  with  this  knowledge  and  under  these  eireum- 
stances  the  money  is  paid,  there  can  be  ^o  just 
cause  of  complaint  on  either  side  and  Ihe  Statns 
of  the  parties  is  not  affected  by  anythln]^  which 
transpired  before  the  commission. 

These  views  dispose  of  this  case.  If  it  b^^c<^n^ 
ceded  that  the  guns  obtained  from  Justice  wer^ 
equal  to  the  sample  furnished,  still  i£  is  mani- 
fest they  were  not  a  serviceable  arm,  and  were 
besides  unsafe,  and  that  the  government  with- 
held the  payment  of  the  voucher  because  the 
contract,  in  the  opinion  of  the  ordnance  bureau, 
was  unfaithfully  executed.  The  contract,  with 
the  accompanying  papers,  were  referred  to  the 
ordnance  commission.  Justice  appeared. before 
it  to  contest  the  position  of  the  government  and, 
although  he  offered  no  evidence,  argued  his  case 
in  writing.  And  as  if  to  leave  no  doubt  of  his 
intention  to  abide  the  result,  he  succeeded,  two 
weeks  after  the  commission  had  reported  on  the 
matter  to  the  chief  of  ordnance,  m  getting  an 
error  against  him  corrected.  And  when  this 
was  done,  and  the  account  stated  in  conformity 
with  this  correction,  he  receives  the  amount  al- 
lowed him  without  an  intimation  of  dissatisfac- 
tion. It  is  difficult  to  suppose  that  at  this  time 
''he  had  any  other  purpose  than  to  ac-  [*550 
quiesce  in  the  decision  which  was  made.  If  his 
purpose  were  different,  why  the  long  delay  in 
instituting  suit?     It  is  hard  to  believe  that  the 
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course  subsequently  taken  was  not  the  result 
of  an  afterthought. 

The  recent  cases  in  this  court  of  United  States 
V.  Adams,  7  Wall.  463, 19  L.  ed.  249,  and  United 
Stales  V.  Child,  ante  362,  are  like  this  in  prin- 
ciple, although  they  contain  some  elements  not 
applicable  here. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  this  cause  is  remanded  to  that 
court,  tdth  insti'uctions  to  dismiss  the  petition. 


607*]    ARIHUR  LEARY  et  al.,  Appts., 

V. 

UNITED  STATES. 
(See  8.  C.  14  Wall.  607-613.) 

Charterer,  when  considered  owner  of  vessel  — 

consti-uction  of, 

1.  If  the  charter-party  let  the  entire  vessel  with 
a  transfer  of  its  command  and  possession  and  con- 
sequent control  over  its  navigation  to  the  charterer, 
be  will  geneitilly  be  considered  as  owner  for  the 
voyage  or  service  stipulated. 

2.  If  the  charter-narty  let  only  the  use  of  the 
vessel,  the  owner  at  the  same  time  retaining  its 
command  and  possession,  and  control  over  Its 
navigation,  the  charterer  is  a  mere  contractor  for 
a  designated  service,  and  the  duties  and  respdnsi- 
bilities  of  -the  owner  are  not  changed. 

8.  Stipulations  in  a  charter  of  a  vessel  to  the 
government  that  tbe  general  owners  shall  keep  the 
vessel  in  good  condition  during  tbe  existence  of  the 
charter  and  receive  on  board  certain  goods  at  tbe 
request  of  tbe  government,  and  refuse  to  receive 
other  goods  without  its  assent,  are  conclusive  tbat 
the  possession  and  control  of  tbe  vessel  had  not 

gassed  to  the  government,  but  bad  been  retained 
y  the  general  owner. 

4.  Under  a  clause  in  tbe  charter-party,  by  which 
the  government  agreed  that  in  case  tbe  vessel 
should  be  destroyed  or  damaged  by  any  extraordin- 
ary marine  risk,  the  owners  should  be  indemnified ; 
held,  tbat  a  collision  with  a  sunken  anchor  in  tbe 
harbor  was  an  ordinary  risk  for  which  the  govern- 
ment is  not  liable. 

INo.  232.] 
Argued  Nov.  U,  1S72.     Decided  Nov.  25,  1872. 

APPEAL  from  the  Ckmrt  of  Claims. 
The  petitioners  in  the  court  below  claimed 
$95,637.15,  for  damages  growing  out  of  the  char- 
ter to  the  United  States  of  their  steamer  called 
the  Mattano. 

November  19,  1862,  they  chartered  to  the 
United  States,  the  steamer  Mattano,  for  the  mil- 
itary service  of  the  government,  at  the  rate  of 
$250  per  day  for  every  day  the  vessel  should  be 
retained  in  service.  The  substance  of  the  char- 
ter is  ^ven  in  the  opinion. 

During  the  charter,  while  the  Mattano  was 
lying  at  a  wharf  at  Port  Royal,  S.  C,  the  mil- 
itary harbor  master  ordered  the  master  of  the 
Mattano  to  back  out  his  boat^  to  make  room  for 
another.  The  master  of  the  Mattano  objected 
to  doing  so,  as  it  was  dangerous;  but  he  was 
ordered  peremptorily  to  do  it.  In  executing 
this  order,  the  Mattano  struck  on  the  fluke  of 
a  sunken  anchor,  which  caused  her  to  sink. 

This  accident  was  not  due  to  any  want  of 
skill  on  the  part  of  the  master  and  crew  of  the 
Mattano. 

The  court  of  claims  rendered  a  decree  adverse 
to  the  petitioners,  and  they  appealed  to  this 
court. 

Messrs,  Cliipiiian  and  Hosmer  and  Thom- 
as J.  Duraat  for  appellants. 
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Messrs.  Oeo.  H.  Williams,  Atty.  Oen.,  C. 
H.  Hill,  Asst.  Atty. -Gen.,  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  appellants  seek  a  reversal  of  the  decree 
in  this  case,  on  grounds  which  amount  substan- 
tially to  these:  1.  That  the  United  States  were 
the  owners  of  the  injured  vessel,  by  the  terms 
of  the  charter-party,  during  the  continuance  of 
the  service  stipulated,  and  were,  consequently, 
responsible  for  the  damages  sustained  by  the 
vessel,  whilst  engaged  in  the  service.  2.  That 
the  damages  to  the  vessel  were  occasioned  by 
her  running  an  extraordinary  marine  risk  under 
compulsion  from  the  United  States  and  for  in- 
demnity against  such  damages  the  charter-party 
stipulated. 

There  is  no  doubt  that  under  some  forms  of 
a  charter-party  the  charterer  becomes  the  owner 
of  the  vessel  chartered  for  the  voyage  or  service 
stipulated  and,  consequently,  becomes  subject 
to  the  duties  and  responsibilities  of  ownersWp. 
Whether  in  any  particular  case  such  result  fol- 
lows must  depend  upon  the  terms  of  the  char- 
ter-party considered  in  connection  with  the 
nature  of  the  service  rendered.  The  question 
as  to  the  character  in  which  the  charterer  is  to 
be  treated  is,  in  all  cases,  one  of  construction. 
If  the  charter-party  let  the  entire  vessel  to  the 
charterer  with  a  transfer  to  him  of  its  command 
and  possession  and  consequent  control  over  its 
navigation,  he  will  generally  be  considered  as 
owner  for  the  voyage  or  service  stipulated.  But, 
on  the  other  hand,  if  the  charter-party  let  only 
the  use  of  the  vessel,  the  owner  at  the  same 
time  retaining  its  command  and  possession  and 
control  over  its  navigation,  the  charterer  is  re- 
garded as  a  mere  contractor  for  a  designated 
service,  and  the  duties  and  responsibilities  of 
the  owner  are  not  changed.  In  the  first  case, 
the  charter-party  is  a  contract  for  the  lease  of 
the  vessel;  in  the  other,  it  is  a  contract  for  a 
special  service  to  be  rendered  by  the  owner  of 
the  vessel. 

In  examining  the  adjudged  cases  on  this  sub- 
ject we  find  some  dilTerenoes  of  opinion,  espe- 
cially in  the  earlier  cases,  as  to  the  effect  to  be 
given  to  certain  technical  tetms  used  •in  [•611 
the  charter-party  in  determining  whether  the 
instrument  parts  with  the  entire  possession  and 
control  of  the  vessel,  but  no  difference  as  to  the 
rule  of  law  applicable  when  the  construction  is 
settled.  All  the  cases  agree  that  entire  com- 
mand and  possession  of  the  vessel,  and  conse- 
quent control  over  its  navigation,  must  be  sur- 
rendered to  the  charterer  iSfore  he  can  be  held 
as  special  owner  for  the  voyage  or  other  service 
mentioned.  The  retention  by  the  general  owner 
of  such  command,  possession  and  control  is  in- 
compatible with  the  existence  at  the  same  time 
of  such  special  ownership  in  the  charterer. 
Christie  v.  Lewis,  2  Brod.  &  B.  410,  434;  Mar- 
cardier  v.  The  Chesapeake  Ins.  Co.  8  Cranch, 
39,  49;  The  Volunteer,  1  Sumn.  551,  556;  Drink- 
water  v.  The  Spartan,  Ware,  149,  154;  Dona- 
hoe  V.  Kettell,  1  Cliff.  135;  Holt,  Ship.  461-471. 

If,  now,  in  the  light  of  these  observations,  we 
look  at  the  charter-party  in  this  case,  we  shall 
find  little  difficulty  in  disposing  of  the  first 
ground  for  reversal  presented  by  the  appellants. 
The  vessel  here  was  chartered  for  the  purpo<^  of 
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plying  m  the  harbor  of  Port  Royal,  in  South 
Carolina,  or  for  such  other  service  as  the  ^y- 
emment  might  designate,  and  the  provisions 
which  the  charter-party  contains  on  the  part  of 
the  owners  sound  only  in  covenant.  But  if  they 
engage  that  during  the  existence  of  the  charter 
the  vessel  shall  be  kept  tight,  stanch,  well  fitted, 
tackled  and  provided  wiwi  every  requisite,  and 
with  the  necessary  men  and  provisions ;  that  the 
whole  of  the  vessel,  with  tne  exception  of  the 
necessary  room  for  the  accommodation  of  the 
crew  and  the  storage  for  the  cables  and  provi- 
sions, shall  be  at  the  sole  use  and  disposal  of  the 
government;  that  no  goods  or  merchandise  shall 
be  laden  on  board  otherwise  than  from  the  gov- 
ernment, or  with  the  assent  of  its  agent,  on  pain 
of  forfeiture  of  the  amount  that  may  become 
due  on  the  charter;  and  that  the  owners  will  re- 
ceive on  board  all  lawful  goods  and  merchan- 
dise which  the  government  may  think  proper  to 
ship.  In  consideration  of  these  stipulations  the 
United  States  agree  that  the  owners  shall  re- 
612*]  ceive  the  sum  of  $250  *per  day  for  each 
day  the  vessel  is  retained  imder  the  charter,  and 
that  they  will  supply  the  vessel  with  coal ;  and 
in  case  tne  vessel,  whilst  executing  the  orders  of 
the  government,  shall  be  destroyed  or  damaged 
by  a  hostile  force  or  by  being  compelled  to  run 
any  extraordinary  marine  risk,  that  the  owners 
shall  be  indemnified. 

The  stipulations  here  designated  on  the  part 
of  the  owners  imply  the  possession  and  com- 
mand of  the  vessel  by  them,  and  would  be  in- 
consistent with  such  possession  and  command 
by  the  government. 

Stipmations  that  the  general  owners  shall 
keep  the  vessel  in  good  condition  during  the 
existence  of  the  charter  and  receive  on  board 
certain  goods  at  the  request  of  the  government 
and  refuse  to  receive  other  goods  without  its 
assent,  would  be  out  of  place  and  inappropriate 
if  the  government  were,  at  the  same  time,  spe- 
cial owners  of  the  vessel  for  the  service  stipu- 
lated, having  the  vessel  in  its  entire  possession 
and  control.  Great  weight  was  given  to  similar 
clauses  by  the  King's  l^ch,  in  Campion  v.  Sa- 
ville,  2  Sam.  &  Aid.  511,  and  by  the  supreme 
court  of  New  York,  in  Clarhson  v.  Edes,  4  Cow. 
477.  In  each  of  these  cases  they  were  held  con- 
clusive that  the  possession  and  control  of  the 
vessel  had  not  passed  to  the  charterer,  but  had 
been  retained  by  the  general  owner. 

The  fact  that  the  service  stipulated  in  the 
present  case  was  to  be  rendered  for  the  govern- 
ment cannot  alter  the  natural  import  of  the 
terms  used  in  the  charter-party,  or  change  its 
construction,  although  in  a  doubtful  case  that 
fact  might  be  entitled  to  much  consideration. 

2.  The  second  ground  presented  by  the  appel- 
lants for  a  reversal  of  the  decree  is  readily  an- 
swered. The  risk  that  the  vessel  incurred  in  ^ 
complying  with  the  orders  of  the  harbor  mas- 
ter was  not  an  extraordinary  marine  risk  with- 
in the  meaning  of  the  charter-party.  The  term 
extraordinary  is  there  used  to  distinguish  an 
unusual  risk  which  the  vessel  might  be  com- 
pelled to  run  by  order  of  the  government,  from 
those  risks  which  would  be  covered  by  an  ordi- 
613*]  nary  *marine  policy,  and  which  mi^ht 
be  expected  to  arise  from  the  service  in  which 
the  vessel  was  engaged.  The  contract  of  the 
government  was  not  intended  to  apply  to  the 
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usual  risks  attendant  upon  the  performance  of  a 
service  such  as  was  here  mentioned,  but  the 
risks  outside  and  beyond  them. 

The  risk  incurred  was  of  a  possible  collision 
witli  a  sunken  anchor  in  the  harbor.  This  was 
an  ordinary  risk  which  every  vessel  must  run 
that  enters  a  harbor,  and  is  one  which  every 
marine  policy  covers. 

Decree  affirmed. 


JOHN  T.  DELMAS,  Plff.  in  Err., 

t>. 

MERCHANTS'  MUTUAL  INSURANCE  COM- 
PANY, John  Henderson,  et  al. 

(See  8.  C.  14  Wall.  661-670.) 

State  court  decision  as  to  contract  payable  in 
Confedei'ate  money,  tchen  revieicahle  in  this 
court — subsequent  constitutional  provision-^ 
stamps,  ichen  not  necessary  to  contract, 

1.  A  decision  of  a  state  court,  that  a  contract  of 
which  the  consideration  was  Confederate  money 
was  void,  does  not  of  itself  raise  one  of  those  Fea> 
eral  questions  which  belong  to  this  court  to  settle, 
when  made  upon  the  general  principles  of  public 
policy. 

2.  Bat  when  the  court  expressly  rests  its  decision 
of  the  same  question  on  a  state  constitutional  pro- 
vision, which  declares  All  contracts,  the  considera- 
tion of  which  was  Confederate  money,  to  be  void, 
and  on  no  other  ground,  this  court  has  jurisdiction 
of  the  question  whether  that  provision  is  in  con- 
flict  with  the  Constitution  of  the  United  States. 

3.  Where  the  contract  was  valid  when  made,  any 
subsequent  ccnstitutional  provision  which  makes 
It  void,  is  in  violation  of  the  Federal  Constitution 
on  the  subject  of  impairing  the  obligation  of  con- 
tracts. 

4.  The  state  court  erred  in  deciding  that  the  con- 
tract was  void  by  reason  of  the  said  subsequent 
constitutional  provision  of  the  state  concerning 
contracts  for  which  Confederate  notes  were  the 
consideration. 

5.  Stamps  are  not  necessary  on  the  extension  of 
time  for  tne  payment  of  a  note,  and  on  the  re- 
Inscrlptlon  of  a  mortgage. 

[No.  227.] 
Argued  Vov.  12,  1872.    Decided  Nov.  25,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

In  the  fifth  district  court  of  New  Orleans, 
Bressole  Gilbert  and  wife  brought  suit  against 
one  Joseph  Menard,  and  procured  an  order  to 
sell  certain  real  property  belonging  to  him,  to 
satisfy  their  claim. 

The  property  of  Joseph  Menard  was  sold  by 
the  sheriff  to  John  Henderson,  for  $5,625  cash, 
and  according  to  the  practice  in  Louisiana, 
Henderson  paid  to  the  sheriff  the  amount  due 
to  the  judgment  creditor,  with  costs,  charges, 
taxes,  etc.,  and  retained  in  his  own  hands  the 
remainder,  $3,499.07,  to  be  by  him  applied  to 
the  payment  of  the  mortgages  subsequent  to 
those  of  the  judgment  creditor.  This  sale  took 
place  July  1,  1867. 

Aug.  1,  1867,  The  Merchants'  Mutual  Insur- 
ance Company  of  New  Orleans  brought  suit 
in  the  fifth  district  court  of  New  Orleans,  in  a 
form  of  action  peculiar  to  the  Louisiana  prac- 

NOTE. — Contracts  payable  in  Confederate  notes: 
tender  of — see  note  to  Thorington  v.  Smith,  19 
L.  ed.  U.  S.  361. 

What  laws  are  void  as  impairing  tf^e  obligation 
of  contracts — see  note  to  Fletcher  v.  Peck,  3  L, 
ed.  U.  8.  162. 
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tice,  alleging  themselves  to  be  owners  of  a  prom- 
issory note  of  ^,000,  subscribed  by  Josepn  Me- 
nard, dated  May  28,  1857,  at  one  year,  and  that 
the  note  was  secured  by  mortgage  on  the  same 
property  which  Henderson  had  bought  at  sher- 
iff's sale;  they  prayed  for  judgment  against 
Henderson,  making  the  property  he  had  pur- 
chased liable  for  their  claim. 

In  consequence  of  this  proceeding  of  the  Mer- 
chants' Mutual  Insurance  Company,  August  9, 
following,  Henderson  applied  by  petition  to  the 
fifth  district  court  from  which  the  writ  he  pur- 
chased under  had  issued,  setting  out  the  fact  of 
his  purchase,  its  terms  and  conditions.  He  set 
out  that  various  mortgages  existed  on  the  prop- 
erty subsequent  in  date  to  the  one  under  which 
he  had  purchased  and  declared  himself  ready  to 
pay  to  the  parties  the  $3,499.07  he  had  retained, 
but  was  unable  to  decide  on  their  conflicting 
claims. 

He  also  alleged  that  the  Merchants'  Mutual 
Insurance  Company  had  instituted  in  the  fifth 
district  court  of  New  Orleans  a  suit  against 
him,  Henderson,  and  Joseph  Menard,  to  make 
the  same  property  he  (Henderson)  had  pur- 
chased at  the  sheriff's  sale  subject  to  a  mort- 
gage of  $5,000,  made  May  19,  1857. 

He  further  alleged  that  he  had  been  garnished 
by  John  T.  Dclnias,  a  mbrtgage  creditor  of  Jo- 
seph Menard  in  the  sum  of  $4,500. 

He  prayed  for  an  injunction  against  the  Mer- 
chants' Mutual  Insurance  Company  restraining 
it  from  proceeding  against  tlie  property,  and 
for  an  order  to  all  the  parties  setting  up  claims 
against  the  property  to  interplead  as  to  the  bal- 
ance in  his  hands,  of  $3,499.07. 

John  T.  Delmas  answered  that  he  obtained  a 
judgment  against  Joseph  Menard  in  the  second 
district  court  of  New  Orleans,  and  on  fi.  fa.  is- 
sued on  said  judgment,  seized  the  surplus  of  the 
price  of  the  property  in  the  hands  of  John  Hen- 
derson, which  he  (Henderson)  had  bought  un- 
der the  execution  against  Menard;  and  that  by 
reason  of  his  judgment,  the  said  seizure,  and 
his  mortgage,  he  was  entitled  to  the  money  in 
Henderson's   hands.    Tliat   his   mortgage    had 

frecedenoe  over  that  of  the  Merchant's  Mutual 
nsurance  Company. 

He  answered  further,  that  the  mortgage 
claimed  by  the  said  company  was  null  and  void 
and  barred,  as  well  as  the  note  it  was  given  to 
secure,  by  prescription.  He  prayed  that  he 
might  be  declared  entitled  to  the  money  in  Hen- 
derson's hand<(,  in  preference  to  the  Merchants' 
Mutual  Insurance  Company,  and  all  others. 

The  Merchants*  Mutual  Insurance  Company 
answered  by  a  general  denial,  prayed  that  it 
might  be  paid  by  preference  as  special  mort^- 
gee,  and  that  the  claim  of  Henderson,  the  plain- 
tiff, and  of  Delmas  and  others,  the  interveners 
mi^t  be  rejected. 

They  filed  a  further  answer,  alleging  that  the 
judgment  obtained  against  Menard  and  Vig- 
nand  was  of  no  validity,  because  the  consider- 
ation of  the  obligation  or  claim  of  Delmas 
affainst  Menard  was  Confederate  currency,  al- 
though no  such  plea  was  interposed  by  Me- 
nard; that  the  judgment  was  not  res  judicata 
against  respcmdent,  the  Merchants'  Mutual  In- 
suraaoe  Company,  who  claimed  the  right  to 
interooae  the  illegality  of  the  original  transac- 
tion m  bar  of  DeSna^'  claim  to  be  paid  by  pref- 
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erenee;  they  prayed  that  Dehnas*  judgment 
should  be  declared  void  and  of  no  effect. 

Other  parties  also  put  in  answers. 

These  issues  were  tried  in  the  fifth  district 
court  of  New  Orleans,  May  9,  1868,  when  judg- 
ment was  rendered  against  Henderson,  Delmas, 
and  others,  and  in  favor  of  the  Merchants'  Mu- 
tual Insurance  Company. 

The  main  contest  was  between  the  Merchants' 
Mutual  Insurance  Company  and  John  T.  Del- 
mas, the  fifth  district  court  arriving  at  ite  con- 
clusion by  treating  the  judgment  rendered  by 
the  second  district  court  in  favor  of  Delmas  as 
an  absolute  nullity,  on  the  ip-oimd  that  the  con- 
tract involved  in  the  suit  m  which  said  judg- 
ment had  been  rendered  was  based  upon  Con- 
federate money. 

When  Delmas  offered  the  record  from  the  sec- 
ond district  court,  showing  his  judgment,  the 
Merchants'  Mutual  Insurance  Company  offered 
to  prove  by  oral  testimony  that  the  judgment 
was  based  upon  a  contract,  the  consideration  of 
which  was  Confederate  money,  to  which  testi- 
mony Delmas'  counsel  objected  on  the  ground 
that  the  matter  could  not  be  inquired  into  col- 
laterally in  another  court  for  the  purpose  of 
treating  the  judgment  as  a  nullity,  but  tne  fifth 
district  court  overruled  the  objecticm,  an4  Dal- 
mas'  counsel  took  his  bill  of  exceptions. 

The  defendant,  John  T.  Delmas,  then  ap- 
pealed to  the  supreme  court  of  Louisiana,  where 
the  judgment  of  the  fifth  district  comi,  so  far 
as  he,  I>lmas,  was  concerned,  was  affirmed. 

Delmas  then  sued  out  a  writ  of  error  to  Ining 
the  case  here. 

Mr.  ThoBUM  J.  Dnraiit  for  plaintiff  in 
error. 

Mr,  A.  O.  Riddle  for  def endante  in  error. 

Mr.  Justice  Miller  delivered  the  opinicm  of 
the  court: 

By  the  Civil  Code  of  Louisiana,  the  purchaser 
of  property  sold  under  a  mortgage,  retains  in 
his  own  hand  the  amount  which  his  bid  may  ex- 
ceed the  sum  necessary  to  satisfy  the  mortgage, 
and  costo  of  the  proceeding  under  which  it  was 
sold.  For  this  surplus,  he  is  responsible  to  the 
holders  of  other  liens,  if  there  be  any  on  the 
same  property. 

The  case  before  us  is  a  petition  in  the  nature 
of  the  equitable  bill  of  interpleader,  brought  by 
Henderson  to  have  it  determined  by  the  court 
to  which  of  several  claimants  such  a  surplus  in 
his  hands  should  rightfully  be  paid. 

The  contest  finally  became  narrowed  to  Del- 
mas on  one  side  and  the  insurance  company  on 
the  other;  and  this  contest  was  decided  by  the 
supreme  court  of  Louisiana,  in  favor  of  the  lat- 
ter. 

Delmas  has  prosecuted  a  writ  of  error,  and 
relies  upon  two  propositions  ruled  against  him 
by  that  court,  as  bringing  Uie  case  within  the 
revisory  power  of  this  court. 

1.  Tlir  first  of  these  is  that  the  court  below 
decided  that  a  judgment  in  his  favor,  which  was 
otherwise  conceded  to  be  a  valid  prior  lien,  was 
void  because  the  consideration  of  the  contract 
on  which  the  judgment  was  rendered  was  Con- 
federate money. 

2.  That  the  note  under  which  the  insurance 
company  claimed  had  b^n  esdended  as  to  time 
of  payment^  and  the  mortgage  given  to  seours 
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It  ro-inscribed,  without  having  the  stamps  af- 
fixed which  such  affreements  required. 

1.  In  regard  to'uie  lirst  of  these  propositions 
this  court  has  decided,  in  the  case  of  Thoring- 
ton  V.  Smith,  8  Wall.  1,  19  L.  ed.  361,  that  a 
contract  was  not  void  because  payable  in  Con- 
federate money;  and,  notwithstanding  the  ap- 
parent division  of  opinion  on  this  question  in 
the  case  of  Hanauer  v.  Woodruff,  10  Wall.  482, 
19  L*.  ed.  991,  we  are  of  opinion  that  on  the 
general  principle  announced  in  Thorington  v. 
Smith  the  notes  of  the  Confederacy  actually 
circulating  as  money  at  the  time  a  contract  was 
inade  may  constitute  a  valid  oonsideiation  for 
such  contract. 

The  proposition  involved  in  this  conclusion, 
666*]  however,  does  *not  of  itself  raise  one  of 
those  Federal  quesidons  which  belong  to  this 
court  to  settle  conclusively  for  all  other  courts. 
When  a  decision  on  that  point,  whether  holding 
such  contract  valid  or  void,  is  made  upon  the 
general  prineiples  by  which  courts  determine 
whether  a  consideration  is  good  or  bad  on  prin- 
ciples of  public  policy,  the  decision  is  one  we 
are  not  authorized  to  review.  Like  in  many 
other  questions  of  the  same  character,  the  Fed- 
eral courts  and  the  state  courts,  each  within 
their  own  spheres,  deciding  on  their  own  judg- 
ment, are  not  amenable  to  each  other. 

Accordingly,  in  several  eases  coming  here  on 
writ  of  error  to  the  state  courts  where  the  same 
question  of  the  sufficiency  of  Confederate  mon- 
ey and  the  sale  of  slaves  as  a  consideration  for 
a  contract  was  the.  error  complained  of,  we  have 
dismissed  the  writ  because  it  appeared  that  the 
state  court  had  rested  its  decision  on  this 
ground  of  public  policy,  tested  by  which  the 
contract  was  void  when  made.  Bethel  v.  De- 
maret,  10  Wall.  637,  19  L.  ed.  1007 ;  Bk,  of  W. 
Tenn,  v.  Citizen^  Bk,  ante,  514;  Worthy  v. 
Mar 8 ton,  post,  826 ;  Sevier  v.  Haskell,  post,  827 ; 
Jacotoay  v.  Denton,  ante,  645,  not  reported. 

In  BetJiol  V.  Demaret,  the  first  of  these  cases, 
the  opinion  of  the  supreme  court  of  the  state 
was  expressly  based  on  the  general  doctrine  and 
the  previous  decisions  of  that  court,  and  not  on 
the  constitutional  provision.  In  the  next  case, 
The  Bk,  of  W.  Tenn,  v.  Cit,  Bk,  of  La,,  that 
court  speaks  both  of  the  constitutional  provision 
and  the  adjudications  of  that  court  made  prior 
to  the  adoption  of  the  article  127  of  the  Consti- 
tution. And  as  it  was  apparent  from  the  rec- 
ord that  the  judgment  of  the  court  of  original 
jurisdiction  was  rendered  before  that  article 
was  adopted,  we  could  not  entertain  jurisdic- 
tion when  the  decision  in  that  particular  point 
was  placed  on  a  ground  which  existed  as  a  fact 
and  was  beyond  our  control  and  was  sufficient 
to  support  the  judgment,  because  another  rea- 
son was  given  which,  if  it  had  been  the  only  one, 
we  could  review  and  might  reverse. 

In  the  case  before  us  that  court  say,  in  ex- 
press language,  that  they  hold  the  judgment  of 
667*]  the  plaintiff  in  error  void  •beaiuse  the 
127th  section  of  the  state  Ccmstitution  declares 
that  it  shall  be  so  held.  That  article  reads  as 
follows:  ''All  agreements,  the  consideration  of 
which  was  Confederate  money,  notes,  or  bonds, 
are  null  and  void,  and  shall  not  be  enforced  by 
the  courts  of  this  state."  This  provision  was 
made  a  part  of  the  Constitution  of  Louisiana 
after  the  contract  now  in  dispute  was  made,  and 
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if  the  contract  was  valid  then,  this  provision 
clearly  not  only  impairs  but  absolutely  destroys 
its  obligation  withm  the  meaning  of  the  10th 
section  of  the  first  article  of  the  Ck>nstitution  ot 
the  United  States. 

It  has  long  been  settled  that  under  the  act  of 
Congress  of  1824,  and  by  reason  of  the  pecul- 
iarity of  the  practice  in  the  courts  of  that  state, 
the  opinions  delivered  by  the  appellate  court  of 
Louisiana  are  treated  by  us  as  part  of  the  rec- 
ord, and  are  looked  into  to  learn  what  they  de- 
cided when  their  judgments  are  brought  here 
by  writs  of  error.  Cousin  v.  Blanc,  19  How. 
207,  15  L.  ed.  604;  Almonester  v.  Kenton,  9 
How.  9.  So  long  as  they  in  those  opinions 
placed  the  invalidity  of  this  class  of  contracts 
on  the  ground  of  a  public  policy  existing  at  the 
time  the  contract  was  maae,  or  so  long  as  they 
left  us  to  infer  that  such  was  the  ground,  hav- 
ing once  before  so  decided,  the  decision  present- 
ed no  question  over  which  we  had  any  revisory 
power.  But  when,  going  a  step  further,  they 
expressly  rest  the  decision  of  the  same  question 
on  the  constitutional  provision  we  have  quoted, 
and  on  no  other  ground,  the  question  necessarily 
arises,  is  that  provision  in  conflict  with  the 
Constitution  (»f  the  United  States?  And  the 
answer  to  this  question  depends  solely  on  the 
validity  of  the  contract  when  made;  for,  if  val- 
id, then  the  Federal  Constitution  protects  it 
from  all  subsequent  acts  of  state  legislation, 
whether  in  the  form  of  constitutional  or  ordi- 
nary legislative  enactments.  Hart  r.  White^ 
ante,  685. 

It  may  be  said  that  since  we  know  that  the 
supreme  court  of  Louisiana  has  in  other  cases 
held  this  class  of  contracts  void  in  their  incep- 
tion, for  the  very  reasons  for  which  ^the  [*6€fi3 
Constitution  annuls  them,  we  are  bound  to  fol- 
low the  state  courts  in  that  decision.  But,  as 
we  have  already  said,  this  is  not  the  class  oi 
questions  in  which  we  are  bound  to  follow  the 
state  courts.  '  It  is  not  based  on  a  statute  of  the 
state,  or  on  a  construction  of  such  a  statute, 
nor  on  any  rule  of  law  affecting  title  to  lands, 
nor  any  principle  which  has  become  a  settled 
rule  of  property,  but  on  those  principles  of  pub- 
lic policy  designed  for  the  protection  of  the 
state  or  the  public,  of  which  we  must  judge  for 
ourselves,  as  they  do  when  the  question  is  fairly 
presented. 

Besides,  this  court  has  always  jealously  as- 
serted the  right,  when  the  question  before  it  was 
the  impairing  of  the  obligation  of  a  contract  by 
state  legislation,  to  ascei^in  for  itself  whether 
there  was  a  contract  to  be  impaired.  If  it  were 
not  so,  the  constitutional  provision  could  always 
be  evaded  by  the  state  courts  giving  such  con- 
struction to  the  contract,  or  such  decisions  con- 
cerning its  validity,  as  to  render  the  power  of 
this  court  of  no  avail  in  upholding  it  against 
unconstitutional  state  legislation.  Bridge 
Prop,  v.  Hohoken  Co,  1  Wa3l.  146,  17  L.  ed. 
576;  J.  B.  Bk,  v.  SkeUy,  1  Blade,  436,  17  L.  ed. 
173. 

These  views  are  in  precise  conformity  to  what 
has  been  held  by  this  court  in  the  analogous 
subject  of  slaves  as  a  consideration  of  contracts 
made  before  the  abolition  of  slavery.  The  case 
of  Worthy  v.  Mars  ton,  decided  at  this  term,  was 
a  writ  of  error  to  the  supreme  court  of  Louisi- 
ana, on  the  ground  that  that  court  had  held 
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Bucli  a  contract  void.  And  it  was  urged  that  it 
was  so  lield  by  that  court  under  §  128  of  the 
I^uisiana  Constitution,  which  declared  con- 
tracts for  slaves  void,  in  the  same  terms  that  § 
127  declared  contracts  for  Confederate  money 
void;  but  this  court  dismissed  the  writ  of  error 
for  want  of  jurisdiction,  because  the  supreme 
court  of  Louisiana  had  said  in  its  opinicm  that 
it  did  not  place  the  decision  on  the  constitution- 
al provision,  but  on  the  ground  that  the  same 
principle  had  been  promulgated  and  acted  on  in 
that  court  before  the  constitutional  provision 
was  adonted 

669»]  'Yet,  in  the  case  of  Hart  v.  White, 
ante,  685,  in  which  the  supreme  court  of  the 
state  of  Georgia  held  such  a  contract  void  by 
reason  of  a  provision  in  the  Constitution  of  that 
state,  adopted  after  the  contract  was  made,  this 
court  entertained  jurisdiction  and  reversed  the 
judgment.  This  was  done  on  the  ground  taken 
in  the  present  case,  namely:  that  the  contract 
being  in  our  judgment  valid  when  made,  any 
constitutional  provision  which  made  it  void  was 
in  violation  of  the  Federal  Constitution  on  the 
subject  of  impairing  the  obligation  of  contracts ; 
and  any  judgment  of  a  state  court  resting  on 
such  enactment  of  a  state  Constitution,  after 
the  date  of  the  contract,  must  be  reversed  in 
this  court  on  error. 

We  are  of  opinion,  for  these  reasons,  that 
there  was  error  in  the  supreme  court  of  Louisi- 
ana in  deciding  that  the  judgment  of  Delmas 
was  void  by  reason  of  the  constitutional  provi- 
sion of  that  state  concerning  contracts  for 
which  Confederate  notes  were  the  consideration. 

As  the  case  must  be  reversed  for  this  reason, 
we  might  pass  without  examination  the  ques- 
tion raised  in  regard  to  the  necessity  of  stamps 
on  the  extension  of  time  for  the  payment  of  the 
note,  and  on  the  re-inscription  of  the  mortgage; 
but  as  that  may  arise  again  in  the  further  prog- 
ress of  the  case,  we  win  dispose  of  it  now.  As 
regards  the  latter,  which  is  the  mere  act  of  the 
party  who  holds  the  mortgage,  we  are  at  a  loss 
to  perceive  any  ground  on  which  this  act  of  re- 
inscription — ^the  same  as  recording  a  deed  the 
second  time — can  be  held  to  be  an  agreement  re- 
quiring a  stamp.  The  assent  of  the  mortgagor 
is  not  necessary,  nor  was  it  asked  or  given.  Nor 
do  we  believe  it  was  the  purpose  of  the  stamp 
act  to  hold  a  mere  extension  of  the  time  of  pay- 
ment, indorsed  on  the  note,  without  any  consid- 
eration for  such  extension,  or  change  in  any 
other  term  or  condition  of  the  contract,  to  be  an 
agreement  requiring  a  stamp. 

In  the  case  of  Pugh  v.  McCormick,  post,  de- 
cided at  the  present  term,  it  was  held  that  the 
indorsement  of  a  note  by  which  the  bill  passed 
670*]  to  the  indorsee,  *did  not  require  a 
stamp,  and  also  that  a  writing  on  the  bade  of 
the  note  by  the  indorser  waiving  demand,  pro- 
test and  notice,  and  agreeing  to  be  liable  with- 
out them,  was  good  without  a  stamp.  We  think 
this  ample  authority  for  holding  that  a  gratui- 
tous extension  of  time  did  not  require  a  stamp, 
as  both  the  writings  relied  on  in  that  case  have 
more  of  the  elements  of  an  agreement  than  the 
one  before  us.  In  the  matter  of  the  stamp,  we 
think  the  court  committed  no  error. 

But  far  the  error  first  considered  the  judg- 
ment is  reversed,  and  the  case  remanded  for  fur* 
iher  proceedings,  in  conformity  to  this  opinion, 
760 


THE  NEW  BEDFORD  k  NEW  YORK  STEAM 

PROPELLER  COMPANY, 

Appt., 

t?. 

UNITED  STATES. 

(See  8.  C  14  Wall.  670-676.) 

Contract^  when  vests  oumership  of  vessel    e» 
tent  of  damages  for  loss  of  vessel. 

An  agreement  between  the  plaintiff  and  the  Unit- 
ed States,  where  the  transmission  of  the  ownership 
of  the  vessel  to  the  United  States  was  contemplated 
at  the  option  of  the  United  States,  is  not  a  mere 
contract  of  affreightment 

Where  .the  plaintiff  was  to  have  no  more  than 
$40,000  for  the  vessel  if  the  United  States  took 
her,  and  this  sum  might  be  paid  by  the  per  diem 
hire,  In  which  case  the  vessel  was  to  become  the 
propertv  of  the  government,  the  contract  vested  an 
equitable  ownership  In  the  government. 

Where  the  United  States  became  insurer  against 
war  rislcs,  and  the  vessel  was  destroyed  by  sndi 
rislc  before  the  freight  earned  amoimted  to  the  ap- 
praised value  or  price,  the  plaintiff's  loss  could  not 
nave  exceeded  what  remained  unpaid  of  that  sum, 
and  when  the  plaintiff  has  already  received  that 
sum  it  can  have  no  further  claim. 

[No.  228.] 
Argued  Nov.  IS,  1872.    Decided  Nov.  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  appellants  chartered  the  steamer  Thorn 
to  the  government  by  a  charter-party,  dated 
Apr.  6,  1864,  containing  these  clauses: 

''The  war  risk  to  l^  borne  by  the  United 
States,  the  marine  risk  to  be  borne  bv  the  own- 
er, for  a  period  of  thirty  days,  and  as  much 
longer  as  her  services  may  be  required,  to  be  em- 
ployed in  such  service  as  party  of  the  second 
part  may  direct." 

*'The  said  vessel  is  valued  and  appraised  at 
the  sum  of  $40^000,  and  should  she  ]k  retained 
so  long  in  the  service  of  the  United  States  that 
the  money  paid  and  due  on  account  of  said  char- 
ter (deducting  therefrom  the  actual  cost  of  run- 
ning and  keeping  in  repair  the  said  vessel  dur- 
ing the  said  time,  together  with  a  net  profit  of 
thirty-three  per  cent  per  annum  on  said  ap- 
praised value)  shall  be  equal  to  said  appraised 
value,  then  the  said  vessel  shall  become  the 
property  of  the  United  States,  without  further 
payment  except  such  sum  as  may  then  be  due 
on  account  of  the  services  of  said  vessel,  ren- 
dered under  the  said  vessel's  charter." 

"And  further :  if,  at  any  time  during  the  con- 
tinuance of  this  charter,  the  United  S&tes  shall 
elect  to  purchase  the  said  vessel,  then  they  shall 
have  the  right  to  take  her  at  the  appraised 
value  at  the  date  of  charter,  and  all  money  then 
already  paid  and  due  on  account  of  said  charter 
(deducting  therefnmi  the  actual  cost  of  run- 
ning and  keeping  in  repair  the  said  vedsel  dur- 
ing the  said  time,  together  with  a  net  profit  of 
thirty-three  per  cent  per  annum  on  the  orinnal 
appraised  value)  shall  apply  on  account  o?  the 
said  purchase." 

The  said  steamer  remained  in  the  military 
service  of  the  defendants  until  Mar.  4,  1865, 
when  she  was  sunk  in  Cape  Fear  river,  by  the 
explosion  of  a  torpedo  placed  there  by  the 
enemy.  The  owners  presented  to  the  govern- 
ment a  claim  of  $40,000  for  the  loss  of  said 
steamer.  This  claim  was  transmitted  by  the 
Quartermaster  General  to  the  third  auditor, 
Feb.  14,  1866,  by  letter,  as  follows: 
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Sir: 


Quartermaster  General's  Office,   T 
Washington,  D.  C,  Feb.  14,  1866.    J 


I  have  the  honor  to  transmit  herewith,  for 
your  iuformation  and  official  action,  the  final 
account  for  purchase  of  steamer  Thorn,  as  fol- 
lows: 

For  purchase  of  steamer 
672*]  Thorn.  *By  valu- 
ation as  per  charter . . .  $40,000.00 
By  33  per  cent  per  annum 
from  12  M.  April  5, 
1864,  to  4  p.  M.  March 

4,  '65 $11,996.11 

By  running  expenses,  11 
months,  at  $2,100  per 
month   $23,100.00 


$75,096.11 
To  amount  received  from 

U.  S.  for  services   from 

12  M.  April   5,   1864,  to 

March  4.  1866,  4  P.  M. 

being  333  7-24  davs,  at 

$150 $49,975.00 

Less  23  5-24  days  lost $  3,481.25 

$46,493.75 
^Balance  due $28,602.36 

This  vessel  was  sunk  March  4,  1864,  4  p.  h., 
near  Fort  Anderson,  it  is  supposed,  by  the  ex- 
plosion of  a  torpedo. 

This  office  is  unofficially  informed  that  ad- 
ditional papers  relating  to  this  claim  have  been 
filed  in  the  office  of  the  third  auditor. 

By  order  of  the  Quartermaster  General. 
Very  respectfully,  your  obedient  servant, 

Geo.  D.  Wise, 
Bvt.  Brig.-Gen.  and  Q.  M.  in  charge  3d  Div. 

Hon.  John  Wilson, 

Third  Auditor  Treasury  Department. 

And  .}une  15,  1860,  the  third  auditor  made 
the  following  adj  udication : 

Treasury  Department,  ) 

Third  Auditor's  Office,  June  15,   1866.    J 

In  pursuance  of  an  Act  of  Congress,  approved 
3d  of  March,  1849,  entitled  "An  Act  to  Provide 
for  the  Payment  of  Horses  and  Other  Property 
Lost  or  Destroyed  in  the  Military  Service  of  the 
United  States,"  as  amended  and  corrected  by  the 
^th  section  of  this  act  of  March  3,  1863,  it  is  ad- 
judged by  me  that  there  is  due  from  the  United 
States  to  the  New  Bedford  &  New  York  Steam 
Propeller  Company,  for  the  steamer  Thorn,  de- 
stroyed by  a  torpedo  on  the  4th  day  of  March, 
1865,  near  Fort  Anderson,  in  Cape  Fear  river, 
N.  C.,  while  in  the  military  service  of  the 
United  States,  the  sum  of  twenty-eight  thous- 
and six  hundred  and  two  dollars  and  thirty-six 
•cents  ($28,602.36). 

John  Wilson, 
Third  Auditor. 

The  amount,  so  adjudged  by  the  third  audi- 
tor, was  paid  and  received  by  the  claimant,  and 
no  other  furtlier  sum  was  ever  paid  on  account 
•of  the  loss  of  said  steamer. 

The  court  of  claims  found  that  the  said 
steamer  when  she  entered  the  service,  and  at 
the  time  of  her  loss,  was  of  the  value  of  $40,000 ; 
that  the  United  States  never  at  any  time  noti- 
fied the  claimant  of  their  election  to  purchase 
said  vessel,  or  to  take  her  under  the  accruing  or 
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purchase  clauses  of  the  charter-party,  above 
quoted. 

As  a  conclusion  of  law  upon  these  facts,  the 
court  of  claims  held  that  the  United  States, 
under  such  a  charter-party,  became  the  equitable 
owner  of  the  vessel  to  the  extent  of  the  sum 
earned  over  and  above  the  expenses  and  profits 
stipulated  for,  and  that,  to  the  extent  of  such 
sum,  the  owners  had  received  payment  on  the 
price  of  the  vessel,  and  that  whether  she  was 
taken  by  the  United  States  under  the  option 
given  to  purchase  at  any  time,  or  perished  by 
one  of  the  perils  against  which  the  United 
States  engaged  to  insure,  this  accruing  clause 
was  equally  applicable.  It  was  only  the  balance 
due  on  the  price  of  the  vessel  which  the  original 
owner  could  claim,  and  not  the  amount  of  the 
valuation. 

The  claimants  appealed. 

Messrs.  N.  P.  Chipman  d  Hosmer,  Thom- 
as J.  Duramt,  and  C.  F.  Peck  for  appellant. 

Messrs,  Williams,  Atty-Gen,,  and  O.  H,  HUl, 
for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  agreement  between  the  plaintiffs  and  the 
United  States  was  not  a  mere  contract  of  af- 
freightment. The  vessel,  it  is  true,  was  let  to 
hire  for  an  indefinite  period,  not  less  than  thirty 
days,  and  the  charterers  undertook  to  pay  $150 
for  each  and  every  day  she  might  be  employed 
under  the  contract,  and  to  bear  the  war  risk, 
the  marine  risk  being  borne  by  the  plaintiffs. 
But,  beyond  this,  the  contract  looked  to  a  sale 
of  the  vessel  to  the  charterers  at  a  stipulated 
price.  Her  value  was  fixed  at  $40,000,  and 
it  was  agreed  that  should  she  be  retained  in  the 
service  of  the  United  States  until  the  money 
paid  and  due  on  account  of  the  charter  should 
be  equal  to  such  value  (after  deducting  there- 
from the  cost  of  running  and  keeping  her  in  re- 
pair, together  with  a  percentage  on  her  ap- 
praised value),  she  should  become  the  proper^ 
of  the  United  States  without  further  payment, 
except  of  such  sum  as  might  then  be  due  on 
account  of  her  hire  under  the  charter.  Another 
clause  in  the  agreement  stipulated,  in  effect, 
\hat  at  any  time  during  the  continuance  of  the 
charter,  namely :  while  the  vessel  was  employed 
by  the  charters,  and  until  she  should  be  re- 
turned to  the  owners  at  New  York,  the  United 
States  might  elect  to  purchase  her,  they  might 
take  her  at  her  appraised  value  (viz.:  $40,- 
000),  in  which  case  all  money  paid  and  due 
on  account  of  the  charter,  after  making  the 
deductions  above  mentioned,  it  was  agreed 
should  be  applied  on  account  of  the  purchase. 
The  plain  meaning  of  these  stipulations  is  that 
transmission  of  the  ownership  of  the  vessel  to 
the  United  States  was  contemplated;  that  the 
transmission  of  ownership  was  to  be  at  the 
option  of  the  United  States;  that  in  no  event 
were  the  ^plaintiffs  to  have  more  than  [*675 
$40,000  for  her,  and  that  this  sum  might  be 
paid  in  full  by  the  per  diem  hire,  in  which  case 
the  vessel  was  to  become  the  property  of  the 
government  so  soon  as  the  hire,  less  the  speci- 
fied deductions,  should  equal  in  amount  the 
price  named,  or  at  such  earlier  time  as  the 
United  States  might  elect  to  take  her  at  thi^t 
price.       The^  plaintiffs,  therefore,  were  in  no 
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contingency  entitled  to  more  than  the  price 
fixed  for  the  vessel  by  the  contract.  Whether 
received  as  freight  or  in  direct  payment  of  the 
stipulated  price,  all  money  which  was  paid 
them  or  became  due  to  them,  was  consideration 
for  the  transmission  of  title,  if  the  United 
States  chose  so  to  regard  it.  In  effect,  there- 
fore, the  contract  ves^  an  equitaUe  ownership 
in  the  defendants,  proportioned  to  the  money 
paid  and  due  under  the  charter.  Had  a  third 
party,  with  knowledge  of  the  agreement,  bought 
the  vessel  from  the  plaintiffs,  he  would  doubt- 
less have  acquired  only  a  right  to  the  purchase 
money  remaining  unpaid  at  the  time  of  his  pur- 
chase, if  the  charterers  had  afterwards  elected 
to  take  the  vessel  during  her  retention  as  pur- 
diasers,  or  had  retained  her  until  the  freight 
equaled  the  price  agreed  upon. 

It  is  true  the  United  States  became  insurers 
against  war  risks,  and  the  vessel  was  destroyed 
by  such  a  risk  before  tiie  freight  earned 
amounted  to  the  appraised  value  or  price.  But 
as  insurers  thev  were  only  bound  to  make  good 
the  loss  the  plaintiffs  sustained,  and    as    the 

{plaintiffs  had  agreed  to  sell  for  $40,000,  that 
OSS  could  not  have  exceeded  what  remained  un- 
paid of  that  sum.  It  cannot  be  doubted  that 
the  United  States  had  also  under  the  contract 
an  insurable  interest.  Suppose  both  they  and 
the  plaintiffs  had  insured  severally  for  their 
interests,  as  they  might  have  done,  with  another 
imderwriter,  could  more  than  $40,000,  the  value 
of  the  vessel,  have  been  recovered  on  both  the 
policies?  That  will  not  be  maintained.  Or, 
suppose  the  plaintiffs  had  insured  against 
marine  risks,  and  the  vessel  had  been  lost  by 
one  of  them.  By  the  contract  they  undertook 
such  risks.  If  the  vessel  had  been  lost  on  the 
day  before  the  freight,  less  the  deductions 
agreed  upon,  would  have  amounted  to  her 
676*]  *entire  value,  could  the  plaintiffs  have 
recovered  the  whole  $40,000,  and  have  retained 
it,  together  with  the  $30,850  paid  or  due  for 
freight?  Would  not  the  policy  have  inured 
to  the  benefit  of  the  United  States  to  the  ex- 
tent of  the  payments  made?  To  hold  that  it 
would  not  would  be  giving  to  the  contract  a 
most  unreasonable  construction.  And  if  not^ 
how  can  the  plaintiffs  now  be  entitled  to  the 
whole  value  of  the  vessel,  in  addition  to  all  they 
have  received  for  her  hire,  aa  if  no  part  of  her 
price  had  been  paid,  or  as  if  the  United  States 
nnd  no  interest?  We  think  they  are  not  thus 
entitled.  In  our  opinion  the  government  had 
an  equitable  interest  in  the  vessel  at  the  time 
she  was  lost,  and  as  the  interest  of  the  plain- 
tiffs amounted  to  no  more  than  $40,000,  which 
sura  they  have  already  received,  they  have  no 
further  just  claim. 

The  judgment  is  affirmed, 

HARRY  H.  CHRISTMAS  et  al.,  Appia., 

V. 

W.  A.  GAINES  and  H.   S.  Julien,  Exrs.   of 
John  W.  Russell,  i>eceased,  et  al, 

(See  &  C  **ChfUtm4u  v.  BfUseU,"  14  Wall.  69-84.) 

Original  bill  —equitahU  aaaignment,  what  is — 
hill  of  exchange  or  clieck  is  not — an  order  is, 

NoTB. — AsHgnment  of  fund,  etc.,  bp  order,  draft, 
•r  check  on  it.  and  in  other  matmer — see  note  to 

?leman  v.  JackscA,  8  L.  ed.  U.  8.  2M. 
62 


1.  Where  a  bill  is  essentially  an  original  one,  and 
not  aoxiliary  to  an  action  at  law,  as  where  other 

eirties  are  made  in  the  bill  and  diflTerent  Interests 
▼olved,  the  Jurisdiction  of  the  clrcnlt  coort  must 
depend  upon  the  citizenship  of  the  parties. 

2.  An  agreement  to  pay  out  of  a  particular  fond, 
however  clear  in  its  terms,  is  not  an  equitable  as- 
signment. 

3.  To  constitute  an  equitable  assignment,  tlie 
transfer  must  be  snch  that  the  fundholder  can 
safely  pay  the  assignee,  and  is  compellable  to  do  so, 
although  forbidden  by  the  assignor. 

4.  A  bill  of  exchange  or  check  is  not  an  eqnits- 
ble  aaslgnment  pro  tanto  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee,  bat  an  order  to  pay  oat 
of  a  specified  fond  is. 

[No.  76.] 
Argued  Nov.  16,  1871.    Decided  Jan.  2^,  ISTt 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Biisais- 
sippi.  * 

The  case  is  stated  by  the  court. 
Messrs.   P.   Phillips   and   /.    D.    Freeman 
for  appellants. 

Messrs.  W.  P.  Harris,  J«  H.  Askton,  and 
T.  N.  Lindsey  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinioD 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Mississippi. 

Two  questions  have  been  argued  and  afe  pre- 
sented for  our  consideration.    They  are: 

Whether  the  residence  of  the  parties  as  dis- 
closed in  the  record  was  such  as  gave  the  court 
below  jurisdiction  of  the  case.      And, 

Whether  William  Yerger  and  Warrei  P. 
Anderson  had  such  a  lien,  by  equitable  assign- 
ment, upon  the  fund  in  controversy  as  war* 
.ranted  the  decree  appealed  from. 

The  solution  of  these  questions  requires  a 
brief  statement  of  the  case  as  it  appears  in  the 
record. 

Richard  Christmas  held  three  notes  of  Lytms 
payable  to  himself,  all  dated  November  30, 1859, 
each  for  the  sum  of  $16,666.50,  and  payable  re- 
spectively, one,  two,  and  three  years  from  date. 
Richard  Christmas  assigned  and  delivered  tiiem 
to  his  son,  H.  H.  Christmas.  H.  H.  Christmas 
made  a  compromise  with  Lyons  whereby  these 
notes  were  delivered  up  to  the  maker,  and  be 
executed  to  H.  H.  Christmas,  in  their  stead,  two 
notes,  each  for  $8,339.90,  one  payable  Decenrf>er 
1,  1866,  the  other  February  1,  1868.  Both  were 
secured  by  a  mortgage  upon  real  estate.  H.  H. 
Christmas  h3rpothecated  one  of  the  notes  to 
Payne,  Huntington  &.  Co.  of  New  Orleans,  to  se- 
cure a  debt  which  he  owed  them.  *Suits  [*79 
unon  the  notes  were  instituted  in  the  court 
wnere  this  bill  was  filed.  The  suit  upon 
one  of  the  notes  was  in  the  name  of  H.  H. 
Christmas  for  his  own  use.  The  other  was  in 
his  name  for  the  use  of  Payne,  Huntington  & 
Co.  A  bill  was  also  filed  in  the  same  court  to 
foreclose  the  mortgage.  It  set  out  the  rights 
of  H.  H.  Christmas  and  of  Payne,  Huntington, 
&,  Co.  touching  the  notes.  On  ^e  1st  ofMay, 
1868,  H.  H.  Christmas  entered  into  an  agree- 
ment with  Mary  Christmas,  whereby  in  con- 
sideration of  her  assuming  the  payment  of  the 
debt  due  to  Payne,  Huntington,  k  Co.,  he  trans- 
ferred to  her  the  note  hypothecated  to  them. 
Payment  to  them  was  made  out  of  her  means, 
and  they  delivered  up  the  note.  The  fore- 
elosure  bill  was  amended  by   the   substitution 
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of  her  name  for  that  of  Payne,  Huntington,  & 
Co.,  and  an  application,  which  is  still  pending, 
was  made  for  the  like  substitution  in  the  suit 
at  law  upon  the  note  transferred  to  her.  A 
judgment  was  recovered  upon  the  other  note. 

In  this  condition  of  things  the  complainants 
filed  their  bill.  It  alleges  the  following  state 
of  facts:  Russell,  now  deceased,  for  Himself 
and  the  use  of  the  complainants  other  than  his 
executors.,  recovered  a  judgment  against 
Richard  Christmas,  which  was  taken  to  the  Su- 
preme Court  of  the  United  States  by  a  writ  of 
error.  William  Yerger  and  Warren  P.  Ander- 
son became  his  sureties  in  the  error  bond.  The 
judgment  was  affirmed  by  this  court,  and  the 
sureties  thus  became  liable  on  their  bond.  The 
sureties  executed  the  bond  upon  a  promise  of 
indemnity  by  their  principal.  He  suDsequently 
gave  them  a  lien  for  this  purpose  upon  one  of 
the  original  notes  of  Lyons,  it  is  claimed  that 
this'lien  attaches  to  the  notes  taken  in  substi- 
tution for  them.  Richard  Christmas  is  hope- 
lessly insolvent,  and  has  gone  into  bankruptcy. 
The  complainants  seek  to  be  subrogated  to  the 
rights  of  the  sureties  and  to  enforce  the  alleged 
lien  for  the  satisfaction  of  the  judgment.  The 
bill  alleges  that  the  complainants  are  all  resi- 
dents of  the  state  of  Kentucky;  that  the  de- 
fendants, Richard,  H.  H.  and  Mary  Christmas, 
are  all  residents  of  the  same  state,  and  that  the 
80*]  defendants,  Yerger  *and  the  legal  repre- 
sentatives of  Anderson  and  Lyons,  are  residents 
of  the  state  of  Mississippi. 

No  party  to  the  ori^nal  suits  has  had  any 
connection  with  the  filing  of  this  bill.  Lyons, 
the  defendant  in  these  suits,  asks  no  protection 
against  them.  He  did  not  answer  the  bill,  but 
aRowed  a  decree  pro  confeaao  to  go  against  him. 
The  case  which  the  bill  makes  is  wholly  outside 
of  the  litigjation  in  the  suits  at  law.  It  is  alien 
to  everything  involved  in  those  proceedings.  It 
alleges  a  lien  upon  the  liability  of  Lyons,  prior 
and  paramount  to  the  right  of  H.  H.  Christmas 
as  plaintiff  for  his  own  benefit  in  one  of  the 
suits  at  law,  and  to  that  of  Mary  E.  Christmfus 
as  cestui  que  use  in  the  other.  The  contro- 
versy is  wholly  between  them  and  the  com- 
plainants. The  bill  is  essentially  an  original 
one.  In  no  sense  can  it  be  held  to  be  auxiliary 
or  ancillary  to  the  action  at  law.  Can  such  a 
bill  be  maintained? 

The  Constitution,  article  3,  limits  the  judicial 
power  of  the  United  States  to  "controversies 
between  citizens  of  different  states."  There  are 
exceptions  which  do  not  affect  this  case,  and 
neea  not,  therefore,  be  more  particularly  ad- 
verted to.  The  act  of  1789,  %  11,  1  Stat,  at  L. 
78,  declares  that  "no  civil  suit  shall  be  brought 
.  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant  or 
in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ"  The  act  of  1839,  6  Stat,  at  L. 
321,  authorizes  the  volimtary  appearance  of 
parties  in  regard  to  whom  there  is  no  inherent 
and  insuperable  jurisdictional  objection,  in 
suits  elsewhere  than  in  the  district  in  which 
they  reside  or  in  which  they  may  be  found. 

In  the  light  of  these  provisions  it  is  clear  that 
this  bill  cannot  be  maintained  as  an  original 
one;  and  we  think  it  equally  clear  that  it  can- 
not be  maintained  as  an  auxiliary  or  supple- 
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mentary  bill,  because  it  is  not  one  ef  that  char- 
acter. The  case  falls  clearly  within  the  rules 
laid  down  by  this  court,  upon  the  subject  of 
parties,  in  Shields  v.  Barrow,  17  How.  130,  15 
L.  ed.  158.  'The  several  adjudications  of  •[•81 
this  court  upon  the  point  under  consideration 
have  been  referred  to  by  the  counsel  on  both 
sides.  Logan  v.  Patrick,  5  Cranch,  288 ;  Simms 
V.  Outhrie,  9  Cranch,  19 ;  Dunn  v.  Clarke,  8  Pet. 
1;  Clark  v.  Mathewson,  12  Pet.  170;  Dunlap  v. 
Stetson,  4  Mas.  349 ;  Freeman  v.  Howe,  24  How. 
450,  16  L.  ed.  749;  Jones  v.  Andrews,  10  Wall. 
331,  19  L.  ed.  936.  Those  cases  call  for  a  few 
remarks.  In  the  five  earliest  cases  the  defend- 
ants in  the  suits  at  law  were  complainants  in 
the  suits  in  equity.  In  one  of  them,  Dunn  v. 
Clarke,  a  jud^^ent  had  been  recovered  against 
Dunn  and  others  in  the  circuit  court  for  the  dis- 
trict of  Ohio.  The  plaintiff,  who  was  a  citizen 
of  Virginia,  had  died.  The  defendants  filed 
their  bill  in  the  same  court,  praying  for  an  in- 
junction and  a  conveyance  of  the  premises.  All 
the  complainants  and  all  the  defendants  in  the 
chancerv  suit  were  citizens  of  Ohio.  This  court 
said:  ['The  injunction  bill  is  not  considered 
an  original  bill  between  the  same  parties  as  at 
law,  but  if  other  parties  are  made  in  the  bill 
and  different  interests  involved,  it  must  be  con- 
sidered to  that  extent  at  least  an  original  bill, 
and  the  jurisdiction  of  the  circuit  court  must 
depend  upon  the  citizenship  of  the  parties."  It 
was  further  said  that  as  there  appeared  to  be 
matters  of  equity  in  the  case  which  could  be  in- 
vestigated by  a  state  court  it  would  be  reason- 
able and  just  to  stay  all  proceedings  on  tho 
judgment  until  the  complainants  should  have 
time  to  seek  relief  from  a  state  tribunal.  Th» 
decree  of  the  circuit  court  was  modified  accord- 
ingly. See,  also,  Williams  v.  Byrne,  Hemp. 
473. 

In  Freeman  Y.  Howe,  it  appears  thai  White- 
had  sued  in  the  circuit  court  of  the  United 
States  for  Massachusetts  and  attached  certain 
property  of  the  defendant.  The  property  was- 
taken  from  the  possession  of  the  marshal  by  a 
writ  of  replevin  issued  from  a  state  court.  The 
marshal  appeared  in  that  court  and  set  up  as  a 
defense  that  he  held  the  property  when  it  was- 
taken  from  him,  by  virtue  of  process  issued 
from  the  circuit  court.  This  defense  was  over- 
ruled and  the  judgment  against  him  was  af- 
firmed by  the  supreme  court  of  the  state.  That 
judgment  was  reversed  by  this  *court  [*82' 
upon  the  ground  that  the  circuit  court,  having 
first  acauired  possession  of  the  res,  could  not  be- 
deprived  of  that  possession  until  the  litigation 
there  was  brought  to  a  close.  This  was  the  only 
point  involved  in  the  case  and  the  only  one  de- 
cided. The  learned  judge  who  delivered  the 
opinion  remarked  that  the  marshal's  possession 
mig:ht  have  been  protected  by  a  proceeding  in 
equity.  In  that  connection  he  made  certaii^ 
remarks  which  were  entirely  proper  as  regards 
the  facts  of  the  case  before  him,  but  it  is  a 
misapprehension  to  suppose  they  are  of  uni- 
versal application  or  that  they  can  affect  a  case 
of  the  character  of  the  one  under  consideration. 
Buck  y.  Colhath,  3  Wall.  334,  18  L.  ed.  257. 

The  last  of  this  series  of  cases  is  Jones  y^ 
Andrews,  supra.  Andrews,  a  citizen  of  New 
York,  recovered  a  judgment  in  the  Circuit  court 
of  the  United  States  lor  the  western  district  of 

76S 


100-112 


SuPBEME  Court  of  the  United  States. 


Dec.  Term. 


Tennessee  a^^inst  Keed  &  Bryson,  by  default. 
For  the  satisfaction  of  that  judgment  he  sued 
out  a  writ  of  garnishment  to  seize  in  the  hands 
of  the  judgment  debtors  the  notes  to  them  of 
Jones,  a  citizen  of  Georgia.  Thereupon  Jones 
filed  a  bill  in  equity  in  the  same  court,  wherein 
he  alleged  that  Reed  &  Bryson 'had  transferred 
the  notes  to  Andrews  iij  payment  of  their  debt 
to  him :  that  they  owed  Andrews  nothing  when 
he  sued  them;  that  the  judgment  was  obtained 
by  collusion,  and  that  the  writ  of  garnishment 
was  a  contrivance  to  enable  Andrews  to  avoid 
the  necessity  of  a  direct  suit  against  Jones,  and 
to  deprive  Jones  of  a  valid  defense  which  he 
had  against  the  notes.  Andrews  appeared  in 
the  case  voluntarily.  This  court  held  that  the 
bill  was  well  brought  as  an  original  one  under 
the  act  of  1830,  and  also  as  one  incidental  and 
auxiliary  to  the  garnishment  proceeding.  On 
both  points  the  judgment  was  correctly  given. 
According  to  the  face  of  the  bill  Jones  was  to 
be  as  much  affected  by  the  garnishment  proceed- 
ing, and  a  bill  was  as  necessary  for  his  protec- 
tion and  to  the  due  administration  of  justice  as 
if  he  had  been  a  party  to  the  record  in  the 
garnishment  case. 

The  course  indicated  in  Dunn  v.  Clarke 
83*]  should  have  been  *pursued  in  this  case. 
The  bill  should  have  been  filed  in  the  proper 
state  court  and  an  application  should  have  been 
made  to  the  circuit  court  to  hold  the  proceeds  of 
the  suits  at  law  under  its  control  until  the  right 
to  them  should  have  been  settled  by  an  adju- 
dication of  the  state  court  between  the  con- 
flicting claimants.  There  vrould  be  no  more 
inconsistency  or  embarrassment  in  these  differ- 
ent proceedings  than  there  is  where  a  mortgagor 
resorts  in  different  courts  to  the  several  reme- 
dies which  he  is  entitled  to  pursue  at  the  same 
time.  He  may  file  a  bill  to  foreclose  in  one 
«ourt,  sue  at  law  to  recover  his  debt  in  another, 
and  bring  an  action  of  ejectment  to  recover  pos- 
session of  the  mortgaged  premises  in  a  third. 
Each  of  such  courts  will  see  in  the  end  that  its 
process  is  not  abused  and  that  no  wrong  is  done 
to  the  debtor. 

The  evidence  relied  upon  to  support  the  al- 
leged lien,  consists,  so  far  as  it  is  necessary  to 
consider  it,  of  letters  from  Richard  Christmas 
to  Yerger,  written  before  Richard  transferred 
to  11.  H.  Christmas  the  notes  originally  given 
to  Richard  by  Lyons.  In  a  letter  of  the  25th 
of  October,  1865,  Richard  said:  "1  feel  great 
uneasiness  about  your  liability  on  the  bond  in 
suit  of  Russell  against  me.  I  have  ever  held 
the  Lyons  note  as  sacred  for  the  payment  of 
this  debt,  and  have  it  now  in  New  York,  en- 
deavoring to  sell  it  with  the  mortgage,  to  pay 
this  debt ;  I  expect  to  hear  from  it  daily.  If  not 
sold  I  will  send  it  to  you  as  soon  as  I  return.'' 
On  the  14th  of  February,  18G6,  he  wrote:  **I 
could  not  safely  send  you  the  Lyons  note  by 
mail  as  it  is  payable  to  me  or  bearer — hence  if 
lost  might  put  me  to  much  trouble."  On  the 
21st  of  the  same  month  he  said:  ''You  may 
rest  assured  I  will  protect  you  with  the  Lyons 
note."  In  the  next  letter,  of  the  12th  of  May 
following,  he  announced  the  transfer  of  the 
notes  to  H.  H.  Christmas,  and  said:  ''In  this  I 
hope  I  have  not  lost  sight  of  my  purpose  to  pro- 
tect you."  These  letters  contain  no  words  of 
transfer,  and  nothing  which  by  construction 
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or  otherwise  can  have  any  effect  in  that  way. 
At  most  they  are  only  evidence  of  a  promise  to 
pay  the  *judgment,  if  affirmed,  out  of  the  [*84 
proceeds  of  one  of  the  notes,  and  to  send  the 
note,  if  not  sold,  to  Yerger. 

An  agreement  to  pay  out  of  a  particular  fund, 
however  clear  in  its  terms,  is  not  an  equitable 
assignment;  a  covenant  in  the  most  solemn 
form  has  no  greater  effect.  The  phraseology 
employed  is  not  material  provided  the  intent  to 
transfer  is  manifested.  Such  an  intent  and  its 
execution  are  indispensable.  The  assignor 
must  not  retain  any  control  over  the  fund — any 
authority  to  collect,  or  any  power  of  revocation. 
If  he  do,  it  is  fatal  to  the  claim  of  the  assignee. 
The  transfer  must  be  of  such  a  character  that 
the  fund-holder  can  safely  pay,  and  is  com- 
pellable to  do  so,  thougli  forbidden  by  the  as- 
signor. Where  the  transfer  is  of  the  character 
described,  the  fund-holder  is  bound  from  the 
time  of  notice.  Royei-a  v.  Hosack,  18  Wend. 
334;  Hoyt  v.  Story,  3  Barb.  263;  Dickenson  ▼. 
Phillips,  1  Barb.  461;  Clayton  v.  FatDoet,  2 
liCigh,  10;  Hopkins  v.  Beehe,  26  Pa.  85;  Hall  v. 
Jackson,  20  Pick.  104.  A  bill  of  exchange  or 
check  is  not  an  equitable  assignment  pro  ianto 
of  the  funds  of  the  drawer  in  the  hands  of  the 
drawee.  Cowperthwaite  v.  Slieffield,  3  N.  Y. 
243.  But  an  order  to  pay  out  of  a  specified 
fund  has  always  been  held  to  be  a  valid  as- 
signment in  equity  and  to  fulfil  all  the  require- 
ments of  the  law.  Knapp  v.  Alvord,  10  Paige, 
205;  Teates  v.  Groves,  1  Ves.  Jr.  280;  Row  v. 
Dawson,  1  Ves.  331 ;  Morton  v.  Naylor,  1  Hill, 
585.  These  views  are  fatal  to  the  claim  assert- 
ed by  the  complainants  in  behalf  of  the  sureties 
on  the  bond. 

Upon  both  the  grounds  which  have  been  dfm' 
sidered,  the  decree  of  the  Circuit  Court  must 
he  reversed,  and  the  hill  dismissed.  The  cause 
will  be  remanded  with  directions  to  proceed  ao> 
eordingly. 

ELIZA  J.  MAHAN  et  oZ.,  Appts,, 

V, 

UNITED  STATES. 

(See  S.  C.  14  Wall.  100-112.) 

Appeals  from  court  of  claims — findings  of  fact 

— refusal  to  find. 

1.  The  rules  regulating  appeals  from  the  court  of 
claims  allow  nothing  to  be  brought  to  this  court 
for  review  but  questions  of  law,  leaving  the  court 
of  claims  to  tind  the  facts. 

2.  If  the  court  does  uot  find  the  fact  to  be  as  a 
party  claims  it  he  cannot,  for  that  reason,  bring 
the  whole  testimony  here  to  show  that  he  was 
right. 

3.  If  the  court  of  claims  refuses  to  find  as 
prayed,  the  prayer  and  refusal  must  be  made  part 
of  the  record,  so  that  this  court  may  he  able  to 
determine  whether  the  question  is  one  so  necessarily 
to  the  decision  of  the  case  that  it  will  send  it  back 
for  such  finding. 

[No.  401.] 

Argued  Dec.  22,  1871.    Decided  Jan.  22,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufliciently  stated  in  the  opin- 
ion. 

ilfr.  R.  M«  Corwine  for  appellants. 
Mr,  B.  H.  Bristowy  Solicitor  Oen.,  in  op> 
position  to  motion. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  coiu't: 

The  appellant,  Eliiea  J.  Mahan,  alleges  that 
she  filed  a  written  request  to  the  court  of  claims 
before  its  decree  was  rendered,  that  it  would 
find,  as  a  matter  of  fact,  that  the  title  and  own- 
ership of  the  property  in  question  was  in  her, 
and  that  she  was  entitled  to  recover  the  pro- 
ceeds thereof,  now  in  the  Treasury;  and  that 
the  court  refused  to  do  this,  but  found,  to  the 
contrary,  that  she  was  not  the  owner  of  the  cap- 
tured property,  and  was  not  entitled  to  the  pro- 
ceeds of  it  in  the  Treasury. 

Her  counsel  here  claim  that  under  rule  five, 
regulating  appeals  from  the  court  of  claims, 
she  is  not  entitled  to  have  all  the  evidence 
which  was  before  the  court  of  claims  brought 
here,  and  have  this  court  decide  the  question 
which  she  propounded  to  that  court. 

And  it  is  argued  that  these  rules,  by  which 
is  probably  meant  the  fourth  and  fifth  rules 
regulating  appeals  from  the  court  of  claims, 
were  adopted  m  order  and  to  the  end  that  dis- 
puted (questions  of  fact  might  be  brought  here 
for  review. 

This  is  a  total  misconception  of  their  spirit 
if  not  of  their  letter.  It  is  not  possible  to  look 
at  the  first  three  rules  adopted  when  the  ap- 
pellate jurisdiction  of  this  court  was  first  exer- 
cised, without  seeing  that  the  purpose  was  to 
bring  nothing  here  for  review  Imt  questions  of 
law,  leaving  the  court  of  claims  to  exercise 
112*]  *the  functions  of  a  jury  in  finding  facts, 
equivalent  to  a  special  verdict,  and  ^ith  like 
effect. 

In  practice  it  was  found  that  the  court  of 
claims  did  not,  in  many  cases,  make  the  neces- 
sary finding  of  facts  until  after  they  had  ren- 
dered their  decree,  and  complaints  were  made 
here  that  the  findings  were  often  insufficient  to 
present  the  law  points  on  which  parties  relied, 
and  of  which  they  desired  a  review  in  this 
court. 

To  remedy  these  evils  the  fourth  and  fifth 
rules  were  adopted  at  the  December  term,  a.  o. 
1869. 

The  fourth  requires  the  court  of  claims  to 
make  and  file  their  finding  of  facts  in  ail  cases 
where  an  appeal  can  be  taken,  in  open  court,  at 
or  before  the  time  of  entering  their  judgment. 
The  fifth  rule  enables  a  party  to  obtain  a  find- 
ing of  tliat  court  on  any  question  of  fact  arising 
in  the  case  and  deemed  by  him  essential  to  its 
decision.  He  has  only  to  file  a  written  request 
that,  as  to  that  point,  the  court  will  make  a 
finding.  But  it  was  never  supposed  that  the 
party  would  ask  or  the  court  must  find  the  fact 
to  be  &o  the  party  claimed  it,  and  if  they  did 
not,  that  he  could,  for  that  reason,  bring  the 
whole  testimony  here  to  show  that  he  was  right. 
To  do  this  would  be  to  render  useless  all  the 
rules  adopted  by  this  court,  and  to  reverse  the 
system  on  which  we  have  proceeded  from  the 
first. 

The  rule  does  say  that  if  the  court  of  claims 
refuses  to  find  as  prayed,  the  prayer  and  re- 
fusal must  be  made  part  of  the  record.  The 
remedial  purpose  of  this  rule  is  that  when  a 
party  has,  in  writing,  indicated  a  specific  ques- 
tion of  fact  on  which  he  desires  the  court  of 
claims  to  make  a  finding,  and  the  court  has 
neglected^or  refused  to  do  so,  this  court  may  be 
able  to  determine  whether  the  question  is  one  so 
14  VVaix.  U.  S.,  Book  20. 


necessary  to  the  decision  of  the  case  that  it  will 
send  it  back  for  such  finding. 

In  the  present  case  the  court  of  claims  did 
make  a  very  explicit  finding  on  the  question  of 
fact  presented  by  the  request  of  plaintiff,  and 
this  is  all  the  rule  required,  though  the  finding 
is  contrary  to  her  averment. 

The  motion  ia  overruled. 


JAMES  ARMSTRONG  et  aL,  Plffs.  in  Err., 

I?. 

LOTT  M.  MORRILL. 

(See  S.  C.  14  Wall.  120-161.) 

Judgment  in  ejectment — acceptance  of  trusi-^ 
further  instructions  to  jury — land  excepted 
from  patent  —  no  time  runs  against  the 
government — adverse  possession — continuity 
of  possession. 

1.  A  judgment  for  Dlaintlff  in  ejectment  Is  good, 
although  it  does  not  nud  for  or  against  all  the  par- 
ties mentioned  in  the  different  counts  of  the  decla- 
ration, if  the  finding  conforms  to  two  of  the  counts, 
and  no  motion  in  arrest  of  Judgment  was  made  in 
the  court  below. 

2.  The  mere  maicing  of  a  trust  deed,  without  any 
acceptance,  expressed  or  implied,  by  the  trustees, 
is  not  sumcient  to  vest  in  the  trustee  the  title  to 
the  land,  and  parol  proof  is  admissible  to  show  that 
the  trust  was  never  accepted. 

3.  Where  the  instructions  given  were  in  all  re- 
spects sufficient  to  dispose  of  the  controversy,  it  is 
not  error  to  refuse  to  give  further  instructions. 

4.  Under  the  Virginia  act  of  June  2,  1788,  the 
governor  may  issue  grants  of  land,  with  reserva- 
tions of  claims  to  lands  included  in  the  survey, 
which  grants  pass  no  legal  title  to  the  lands  ex- 
cepted from  the  grants. 

o.  No  laches  is  to  be  imputed  to  the  government 
and  no  time  runs  against  it,  so  as  to  bar  the  public 
rights. 

6.  Possession,  in  order  that  it  may  bar  a  recov- 
ery, must  be  continuous  and  uninterrupted,  as  well 
as  open,  notorious,  actual,  exclusive  and  adverse. 

7.  Forfeiture  to  the  state  within  the  period  nec- 
essary lo  give  eflTect  to  the  statute,  has  the  effect 
to  break  the  continuity  of  adverse  possession,  and 
prevents  the  operation  of  the  statute  bar. 

[No.  10.] 

Argued  Dec,  5,  6,  187 1.    Decided  Jan,  22,  1872. 

r  N  ERROR  to  the  District  Court  of  the  Unit- 
.L     ed  States  for  the  District  of  West  Virginia. 

This  -was  an  action  of  ejectment  brou^t  in 
the  court  below  (originally  in  the  western  dis- 
trict of  Virginia,  and  after  the  formation  of  the 
state  of  West  Virginia,  prosecuted  in  the  dis- 
trict of  West  Virginia)  for  the  recovery  of  a< 
trust  of  fifteen  hundred  acres  of  land,  by  Lott 
M.  Morrill  and  others,  plaintifTs,  against  James 
Armstrong  and  others,  defendants. 

The  defendants  requested  the  court  to  give 
the  following  instructions  to  the  jury,  which 
were  refused : 

First.  That  the  reservation  in  the  patent  to 
Samuel  M.  Hopkins,  dated  Jul^  1,  1796,  was  of 
lands  the  titles  to  which  were  inchoate,  and  not 
of  lands  which  had  been  granted  bv  patent 
previous  to  the  date  of  Samuel  M.  Hopkins'  sur- 
vey and  entry. 


Second.  That  said  patent  to  Samuel  M.  Hop- 
kins covered  all  lands  lying  within  the 
•exterior  boundaries  of  his  survey,  for  [*127 
which  patents  had  issued  previous  to  his  entry, 
survey  and  patent,  and  became  a  junior  grant 

Note. — Adverse  possession,  wfmt  necessary  to 
constitute;  requisites  of — see  notes,  5  L.  ed.  u.  S. 
398;  40  L,  ed.  U.  S.  215. 

Occupancy  necessary  to  constitute  adverse  po9» 
session — see  note,  9  L.  ed.  U.  S.  624. 
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to  that  issued  to  Albert  Gallatin,  and  under 
which  the  plaintiffs  in  this  suit  claim. 

Third.  That,  if  the  jury  shall  believe  from 
the  evidence  that  James  T.  Watson  was  the 
owner  of  the  land  described  in  the  patent  to 
Samuel  M.  Hopkins  at  the  timie  the  land  in 
controversy  became  forfeited  to  the  common- 
wealth as  aforesaid;  that  he  was,  Feb.  27,  1835, 
and  up  to  the  time  of  the  forfeiture,  in  the 
actual  bona  fide  possession,  by  himself  or  ten- 
ant, of  the  land  in  controversy  or  any,  part 
thereof,  under  the  Hopkins'  patent  aforesaid; 
and  that  said  Watson  had,  at  the  date  of  such 
forfeiture,  discharged  all  taxes  and.  damages 
duly  assessed  and  charged  against  him  on  said 
lands,  and  all  such  taxes  and  damages  as  ought 
to  have  been  charged  thereon  against  him, — 
then  the  title  of  those  under  whom  the  plaintiffs 
claim  the  land  in  controversy  inured  to  and 
vested  in  the  said  Watson,  and  the  plaintiffs 
cannot  maintain  this  action. 

Fourth.  If  the  jury  are  satisfied  from  the 
evidence  that  adversary  possession  commenced 
before  Nov.  1,  1836,  and  the  same  possession 
continued  during  the  time  of  the  forfeiture,  as 
well  as  from  Ma^  8,  1845,  the  time  of  redemp- 
tion up  to  the  time  of  the  institution  of  this 
suit,  and  by  adding  the  time  of  adverse  posses- 
sion before  forfeiture  to  the  adverse  possession 
after  redemption,  makes  a  period  of  fourteen 
years;  then  they  must  find  for  the  defendants, 
or  such  of  the  defendants  as  make  out  the  four- 
teen years  as  aforesaid. 

Fifth.  That  the  act  of  1844,  which  author- 
ized Dundas  &  Ku^ler  to  redeem  the  land)) 
therein  specified,  did  not  so  operate  as  to  re- 
lieve them  from  effect  of  the  statute  of  limi- 
tations, which  had  commenced  running  for  de- 
fendants before  the  forfeiture,  for  the  time  tho 
land  in  controversy  was  so  forfeited,  if  the  jury 
believe  that  the  defendants  continued  their  pos- 
session without  interruption  during  the  forfei- 
ture, and  up  to  the  time  of  redemption;  and 
that  the  defendants  continued  the  possession  to 
the  time  of  the-  institution  of  this  suit. 

The  instructions  given  by  the  court  and  ex- 
cepted to  by  the  defendants  are  as  follows: 

(a)  The  plaintiffs  having  offered  in  evidence 
the  certificate  of  the  auditor  of  public  accounts 
of  Virginia,  dated  Feb.  22,  1860,  for  the  pur- 
pose of  showing  that  the  tract  of  fifteen  hun- 
ared  acres  of  land  patented  to  Albert  Gallatin 
Apr.  10,  1786,  had  oeen  entered  on  the  commis- 
sioner's books  in  the  names  of  Dundas  and 
Kugler,  and  that  the  taxes  had  been  assessed 
thereon  and  paid  by  the  said  Dundas  and  Kug- 
ler, so  as  to  entitle  them  to  the  benefits  of  an 
act  passed  Feb.  12,  1844,  by  the  general  as- 
sembly of  Virginia.  Upon  this  state  of  facts, 
the  plaintiff  moved  the  court  to  instruct  the 
jury  that  the  certificate  must  be  held  as  con- 
clusive respecting  the  entry  of  said  lands,  as- 
sessment of  taxes  and  payment  thereof,  unless 
disproved  by  evidence  in  the  cause;  which  was 
given. 

( 6 )  To  defeat  a  recovery  in  this  cause,  under 
the  statute  of  limitations,  the  defendant  must 
have  held  unbroken  and  uninterrupted  adverse 
possession  of  the  premises  in  controversy,  for  a 
period  of  fourteen  years  prior  to  the  iijstitution 
of  this  suit.  To  constitute  such  adverse  posses- 
sion, the  defendant  must  have  held  possession 
of  the  premises  by  residence,  improvement,  cul- 
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tivation,  or  other  open,  notorious  and  habitual 
acts  of  ownership,  for  fourteen  years  previous  to 
the  institution  of  this  suit.  If  the  jury  believe 
from  the  evidence  that  the  defendant  Arm- 
strong was  a  resident  and  owner  of  the  lot  in 
the  town  of  Ripley,  and  in  the  immediate 
vicinity  thereof  he  owned  a  tract  of  woodland, 
being  part  of  the  land  in  controversy,  from  which 
land,  claiming  it  as  his  own,  he,  from  the  begin- 
ning of  the  year  1833,  openly,  notoriously,  and 
habitually  cut  and  hauled  his  necessary  supply 
of  fuel,  and  also  the  timber  necessary  for  the 
construction  of  various  houses  on  his  lot  afore- 
said; and  also  did  cut  and  carry  away  saw-logs 
and  all  the  tan  bark  which  he  used  in  his  tan- 
yard  on  his  lot  aforesaid;  and  after  three  or 
four  years'  use  of  it,  in  that  way  inclosed  por- 
tions of  said  land,  such  acts  and  use  are  equiv- 
alent to  adversary  possession  from  the  time 
such  use  commenced. 

(c)  If  the  defendant,  Carney,  claimed  title 
to  the  tract  of  land  described  in  the  declaration, 
or  any  part  thereof,  at  the  time  of  the  institu- 
tion of  this  suit,  and  the  plaintiffs  or  either  of 
them  had  the  right  to  the  possession  thereof, 
this  action  may  1^  maintained  against  them. 

(d)  The  grant  to  Hopkins,  embracing  within 
its  exterior  boundaries  227,460  acres  of  land, 
which  is  reserved  and  excepted  to  prior  claim- 
ants, does  not  operate  to  devest  them  of  their 
title,  unless  they  fail  to  show  themselves  enti- 
tled to  the  land  imder  said  reservation ;  nor  does 
the  said  gi-ant  pass  any  legal  title  to  the  grantee 
of  lands  so  reserved  and  excepted  by  it,  where 
the  same  had  been  previously  appropriated  and 
granted  by  the  commonwealth,  inasmuch  as  it 
appears  that  the  patentee  gets  *all  the  [*128 
lands  he  paid  for,  or  for  which  he  is  chargeable 
with  taxes. 

{e)  To  secure  to  the  defendants  or  those  who 
claim  imder  the  Watson  title,  the  benefit  of  the 
forfeiture  of  the  Gallatin  title,  the  jury  must  be 
satisfied  that  the  Hopkins  grant  is  the  younger, 
and  covers  and  includes  the  land  in  controversy; 
and  that  Watson  and  those  claiming  under  him 
were  in  the  actual  possession  of  the  said  land, 
claiming  the  same  in  good  faith,  having  dis- 
charged all  the  taxes  due  to  the  state,  diuy  as- 
sess^ and  charged  against  said  land,  as  w^ll  as 
all  taxes  that  should  have  been  assessed  and 
charged  against  the  same  from  the  date  of  the 
deed  from  Hopkins  to  Watson;  otherwise,  the 
forfeiture  of  the  Gallatin  title  would  not,  under 
the  act  of  the  general  assembly  passed  in  1833, 
be  transferred  to  the  said  Watson  or  those 
claiming  under  him. 

if)  If  the  jury  believe  from  the  evidence  that 
Watson,  or  those  claiming  under  him,  entered 
upon  the  fifteen  hundred  acres  claim,ed  by  the 
plaintiffs  in  1832,  1833,  1834,  1835,  or  1836,  and 
that  the  same  became  forfeited  by  the  failure  of 
the  owners  to  enter  the  same  on  the  books  of 
the  commissioner  of  the  revenue,  of  the  proper 
county,  and  pay  the  taxes  properly  chargeable 
thereon,  the  same  became  vested  in  the  common- 
wealth by  operation  of  law,  November  1,  1836, 
and  the  possession  of  the  defendants  upon  the 
said  November  1,  1836,  terminated,  and  the  pos- 
session of  the  land  passed  to  and  remainea  in 
the  commonwealth  until  the  same  was  trans- 
ferred to  James  Dundas  and  Benjamin  Kugler 
by  the  act  of  February  12,  1844 ;  and  the  adverse 
possession  acquired  by  the  said  defendants  be- 
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fore  November  1,  1838,  cannot  be  connected  with 
the  adverse  possession  acquired  by  the  defend- 
ants after  Dundas  and  Kugler  became  revested 
with  the  title  of  the  commonwealth,  under  the 
act  passed  for  their  relief  February  12,  1844. 

The  verdict  of  the  jury  was  given  for  the 
plaintiff,  Lott  M.  Morrill,  for  the  lands  claimed, 
with  the  exception  of  a  parcel  of  about  forty 
acres.  Judgment  having  been  entered,  the  de- 
fendants brought  the  case  to  this  court  by  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion. 

Messrs,  Benjamin  H.  Smit]&,  8.  A.  Miller, 
and  IXTilliam  M.  Erarts,  for  the  plaintiffs  in 
error: 

As  relates  to  the  construction  of  the  patent 
to  Samuel  M.  Hopkins,  dated  July  1,  1796,  we 
maintain : 

That  the  patent  by  its  terms  covers  all  land 
lying  within  its  exterior  boundaries,  except 
such  as  come  within  the  reservation  contained 
therein,  and  tliat  the  burden  was  on  the  appel- 
lee to  show  himself  within  the  reservation, 
which  he  failed  to  do. 

Hopkins  v.  Ward,  0  Munf.  38. 
That  only  lands  held  by  inchoate  eatable 
titles  not  carried  into  grant  when  Hopkms'  en- 
tries and  surveys  were  made,  come  within  the 
reservation ;  and  if  the  terms  of  the  reservation 
bad  authorized  the  inclusion  of  any  lands  pre- 
viously patented,  which  we  deny,  in  order  to 
make  up  the  quantity  purporting  to  be  reserved, 
viz.,  227,460  acres,  there  was  no  evidence  show- 
ing that  the  land  in  controversy  was  part  of  it, 
but  all  the  evidence  tended  to  show  the  reverse. 
Tliat  land  lying  within  the  exterior  bounda- 
ries of  the  Hopkins  grant,  which  had  been  pat- 
ented prior  to  Hopkins'  entry,  survey,  and 
grant,  would,  upon  becoming  forfeited  to  the 
state  of  Virginia,  inure  to  and  vest  in  the  owner 
of  the  Hopkins  patent,  provided  such  owner 
bad  complied  with  the  olher  conditions  men- 
tioned in  said  act. 

See  Wild  v.  Serpell,  10  Gratt.  408;  Stoats  v. 
Board,  10  Gratt.  400;  Atkins  v.  Lewis,  14 
Gratt.  30. 

The  proof  shows  that  Watson  did  all  that  the 
statute  required  to  entitle  him  to  the  benefit 
of  the  forfeited  title. 

Hale  V.  Branscum,  10  Gratt.  418;  Levasser 
V.  Washhum,  11  Gratt.  572. 

It  follows  that  the  three  instructions  asked 
for  by  the  plaintiffs  in  error  and  refused  by  the 
court  below,  should  have  been  given. 

Instruction  given  by  the  court  marked  6,  was 
wrong,  because  it  assumed,  as  matter  of  law, 
that  227,460  acres  were  reserved  absolutely  by 
the  patent  to  Hopkins,  irrespective  of  the  actual 
quantity  then  in  fact  held  by  inchoate  equitable 
titles  coming  within  the  terms  of  the  reserva- 
tion, and  because  it  is  assumed  that  the  reser- 
vation did  include  lands  appropriated  and 
granted  by  the  commonwealth  prior  to  Hopkins' 
entry,  survey,  and  ^tent;  that  the  patentee.* 
Hopkins,  and  his  assigns  had  already  gotten  all 
the  land  they  were  entitled  to,  or  paid  taxes  on ; 
and  by  necessary  implication,  that  such  reserva- 
tion included  the  land  in  controversy.  This 
instruction  was  confused,  foreign  to  the  issue, 
and  misled  the  jury. 

Graham,  New  Trials,  271;  Harris  v.  Wilson, 
7  Wend.  57 ;  HolUsier  v.  Johnson,  4  Wend.  639; 
Levin  gsioorth  v.  Fox,  2  Bay,  520. 
14  Wall. 


The  instruction  marked  e  is  erroneous. 

1.  Because  it  submits  to  tht*  determination  of 
the  jury  the  question,  whether  or  not  the  patent 
to  Hopkins  covered  and  included  in  its  terms 
the  land  in  question,  which  determination  in- 
volved an  interpretation  of  the  language  of  the 
patent,  which  is  purely  a  matter  of  law. 

2.  Because  it  makes  bona  fide  possession  of 
the  whole  land  in  controversy  indispensable  to 
receiving  the  benefit  of  the  forfeiture;  whereas, 
such  possession  of  "any  part  thereof"  satisfies 
the  r^uirement  of  the  act  of  February  27,  1835. 

3.  Because  it  expressly  excludes  the  defend- 
ants, claiming  under  Watson,  from  the  benefit 
of  the  forfeiture  of  the  Gallatin  title,  unless  the 
patent  to  Hopkins  actually  covered  and  included 
the  land  in  controversy,  when  the  proviso  in  the 
act  of  1844,  permitting  Dundas  and  Kugler  to 
redeem,  Secured  such  benefit  to  the  holders,  if 
they  otherwise  held  by  equitable  title  under  the 
state.  Such  equitable  title  to  the  land  in  con- 
troversy, the  purchase  and  payment  of  the  pur- 
chase money  to  the  state  by  Hopkins  and  pay- 
ment of  taxes  and  continued  occupancy  by  him 
and  his  assigns  since,  would  give  to  the  appel- 
lants, unless  shown  that  Hopkins  and  those 
olaiminta^  under  him  had  gotten  their  200,000 
acres  without  it. 

Levy  V.  Gadsby,  3  Cranch,  180;  Foiole  v.  Big- 
elow,  10  Mass.  384;  McCoy  v.  Lightner,  2  Watl^, 
347;  Welch  v.  Dusar,  3  Binn.  337;  Denison  v. 
Wirte,  7  Serg.  &  R.  372;  Roth  v.  Miller,  15 
Serg.  &  R.  100,  4  Serg.  &  R.  270;  Adams  v. 
Betz,  1  Watts,  425;  Doe  v.  Paine,  4  Hawks,  64; 
Oockrell  v.  McQuinn,  4  Mon.  61;  Hurley  v. 
Morgan,  1  Dev.  &  B.  425;  Waterman  v.  John- 
son, 13  Pick.  261;  Payton  v.  Diwon,  Peck,  148; 
Hart  V.  Johnson,  6  Ohio,  87;  Etting  v.  Bank, 
11  Wheat.  59;  Cherry  v.  Blade,  3  Mur.  82;  Car- 
roll V.  Voricood,  5  Har.  &  J.  163;  Pennington 
V.  Bordley,  4  Har.  k  J.  458. 

The  plaintiffs  in  error  further  insist  that  the 
court  erred  in  not  giving  the  fourth  and  fifth 
instructions  asked  for. 

Hie  fourth  instruction  asks  the  court  to  unite 
the  adverse  possession  which  occurred  before 
forfeiture,  with  the  possession  after  redemption. 
Tt  is  thought  that  this  falls  short  of  the  legal 
rights  of  the  defendants.  When  time  com- 
mences to  run,  there  is  no  law  that  stops  it. 
But  suppose  it  stops  for  the  state,  it  does  not 
follow  that  it  stops  for  the  defaulter.  So  far 
as  it  has  run,  it  is  valid.  After  the  redemp- 
tion, the  time  run  is  also  valid.  Is  it  not  just, 
then,  to  unite  them?  By  the  instruction  the 
plaintiff  gains  the  time  of  forfeiture.  But  that 
gain,  ob^ined  by  sheltering  under  the  state, 
has  no  such  merit  as  to  avoid  the  valid  time 
which  precedes  the  forfeiture. 

As  to  the  fifth  instruction,  it  is  claimed  to  be 
good.  If  this  was  a  suit  with  the  state  or  a 
puschaser  from  the  state,  the  statute  might  not 
be  a  bar.  But  it  is  a  suit  between  individuals, 
one  of  whom  for  a  time  had  lost  his  estate  by 
neglect  of  duty;  yet,  by  the  leniency  of  the  gov- 
ernment, he  IS  allowed  to  be  remitted  to  his 
former  estate  without  prejudice  to  his  rights  by 
the  state.  He  pays  taxes  and  redeems.  He 
does  not  hold  under  the  state,  but  under  his 
own  title,  which  he  has  redeemed.  He  pays  no 
consideration  to  the  state.  He  pays  a  debt  for 
which  the  state  held  a  lien  on  the  land.  He 
cannot  and  ought  not  to  be  permitted  to  thrust 
the  state  between  bim  and  the  defendants. 
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Mr,  Gideon  D.  Camden  for  defendant  in 
error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Absolute  title  and  the  right  of  possession  arc 
claimed  by  the  plaintiff  to  the  tract  of  land  in 
controversy,  ana  the  actual  possession  of  the 
same  being  in  the  four  defendants  named  in 
the  declaration,  he  brought  an  action  of  eject- 
ment against  them  to  recover  possession  of  the 
tract.  He  alleges  in  the  first  count  of  the  origi- 
nal declaration  that  on  the  day  therein  named 
he  was  possessed  in  fee  simple  of  the  tract ;  that, 
on  the  8th  of  October  following,  the  defendants 
entered  into  the  premises,  and  that  they  unlaw- 
fully withhold  from  him  the  described  tract. 
Quite  unlike  that,  the  second  count  alleges  that 
the  primary  possession  of  the  tract  was  in  one 
James  Dundas  and  one  Benjamin  Kugler,  and 
that  the  defendants  unlawfully  withhold  the 
possession  from  those  parties.  Process  was 
132*]  served  and  the  defendants  appeared  *and 
demurred  to  the  declaration,  and  the  court  sus- 
tained the  demurrer  as  to  the  second  count  but 
overruled  it  as  to  the  first.  Leave  to  amend 
was  granted,  and  an  amended  declaration  was 
flled,  containing  three  counts,  of  which  the  first 
is  in  the  name  of  the  plaintiff  and  the  other  two 
persons  named  in  the  second  count  of  the  origi- 
nal declaration.  All  three  sue  in  that  count  as 
joint  plaintiffs,  but  the  second  count  corre- 
sponds in  all  respects  with  the  first  count  in  the 
original  declaration,  which  renders  it  unneces- 
sary to  describe  the  third,  except  to  say  that 
£he  other  two  persons  are  alleged  to  have  been 
the  primary  possessors  of  the  tract,  and  that 
the  claim  to  recover  possession  is  made  in  their 
names,  as  well  as  the  claim  for  damages.  Both 
parties  acquiesced  in  the  decision  of  the  cOurt 
overruling  the  demurrer  to  the  first  count  and 
sustaining  it  as  to  the  second  of  the  original 
declaration,  and  the  defendants  pleaded  to  the 
merits  that  they  were  not  guilty  of  withholding 
the  premises  as  alleged  in  the  new  coubnts  filed 
by  leave  of  court.  Issue  was  tendered  and  joined, 
but  the  plaintiffs,  before  trial,  obtained  leave  to 
file  a  fourth  count,  in  which  it  is  alleged  that 
one  William  M.  Tilghman  was  the  primary  pos- 
sessor of  the  tract;  and  the  charge,  in  that 
count,  is  that  the  defendants  unlawfully  with- 
hold from  him  the  actual  possession  of  the  same 
described  tract  of  land.  Subsequently  the  par- 
ties went  to  trial  and  the  verdict  was  for  the 
plaintiff,  as  described  in  the  first  count  of  the 
original  declaration,  and  also  in  the  second 
count  of  the  amended  declaration. 

By  the  verdict  the  jury  found  that  the  plain- 
tiff, Lott  M.  Morrill,  had  an  estate  in  fee  simple 
in  the  premises,  except  as  to  a  small  parcel 
therein  described,  and  they  also  assessed  nomi- 
nal damages  for  the  plaintiff.  Judgment  was 
duly  rendered  against  the  first  three  defendants, 
the  death  of  the  other  having  been  suggested 
before  the  trial,  and  the  survivors  sued  out  a 
writ  of  error  and  removed  the  record  into  this 
court. 

To  sustain  the  issue  on  their  part  the  plain- 
tiffs gave  in  evidence :  ( 1 )  A  copy  of  a  survey 
made  by  the  surveyor  of  the  proper  county  of  the 
133*]  state  for  Albert  Gallatin,  assignee  *of 
Stephen  Lacoste,  of  fifteen  hundred  acres  of 
land,  part  of  a  land  ofiice  warrant  of  five  thou- 
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sand  acres,  dated  June  27,  1770,  bounded  ai 
therein  described.  (2)  Copy  of  the  patent  to 
Albert  Gallatin,  dated  February  10,  1786,  for 
the  tract  of  land  described  m  the  survey. 
( 3 )  Also  a  copy  of  a  deed  f com  Albert  GallatiB, 
dated  May  7,  1794,  to  Robert  Morris,  conveying 
the  same  land.  (4)  Deed  from  Robert  Morris 
and  others  to  Thomas  Willing,  John  Xixon,  and 
John  Barclay,  dated  March  6,  1795,  conveying 
the  premises  to  them  and  the  survivor  and  sur- 
vivors of  them,  and  the  heirs  of  the  survivor  in 
trust,  as  more  fully  set  forth  in  the  deed  ex- 
hibited in  the  record.  (5)  Certificate  of  Wil- 
liam F.  Taylor,  auditor  of  public  accounts  for 
the  state,  showing  that  James  Dundas  and  Ben- 
jamin Kugler,  trustees  aa  aforesaid,  on  the  8th 
of  May,  1845,  redeemed  the  lands  in  question  bj 
the  payment  of  the  required  sum  into  the  treas- 
ury, in  manner  and  form  as  more  fully  set  forth 
in  that  certificate,  and  certain  others  also  intro- 
duced by  the  plaintiff  and  exhibited  in  the  bill 
of  exceptions.  (6)  Disclaimer  of  Thomas  Will- 
ing, dated  December  19,  1806,  in  which  he  stata 
that  he  did  positively  refuse  to  accept  or  act 
under  the  trust,  and  that  he  has  not  at  any  time 
since  accepted  the  said  trust,  or  acted  in  any- 
wise as  trustee,  under  that  deed.  ( 7 )  Also  deed 
dated  Jime  17,  1845,  from  John  M.  Barclay  and 
others  to  James  Dundas  and  Benjamin  Kugler, 
conveying  to  them  all  the  right,  title,  and  in- 
terest of  the  two  trustees  who  did  accept  ttc 
trust  created  by  the  preceding  deed.  (8)  Deed 
dated  December  1,  1854,  from  James  Dundas 
and  Benjamin  Kugler,  trustees  of  the  North 
American  Land  Company,  to  the  plaintiff,  in 
whose  favor  the  judgment  was  rendered. 

Evidence  was  also  introduced  by  the  plaintiffs 
showing  that  the  land  in  controversy,  on  the 
first  day  of  November,  1836,  became  forfeited  to 
the  state  by  virtue  of  the  2d  section  of  the  stat- 
ute of  the  state  passed  on  the  27th  of  February, 
1835,  as  construed  by  the  supreme  court  or 
court  of  appeals  of  that  state.  Sess.  Acts,  1835, 
p.  12;  8taat8  v.  Board,  10  Gratt.  400.  Forfei- 
ture in  such  a  case  became  *absolute  and  [*134 
complete  by  the  failure  to  enter  and  pay  the 
taxes  on  the  land  and  the  damages,  in  the  man- 
ner therein  prescribed,  and  no  inquisition  or  ju- 
dicial proceeding  or  inquest  or  finding  of  any 
kind  was  required  to  consummate  such  a  for- 
feiture. Wilde  V.  Serpen,  10  Gratt.  405;  Hale 
V.  Branscum,  10  Gratt.  418.  Owners  or  pro- 
prietors of  any  tract  of  land  lying  west  of  the 
Alleghany  mountains,  granted  by  the  state  be- 
fore the  first  day  of  April,  1831,  were  required 
by  the  act  of  the  27th  of  February,  1835,  to 
enter  or  cause  to  be  entered,  on  or  before  the 
first  day  of  July  of  the  succeeding  year,  on  the 
books  of  the  commissioners  of  the  revenue  for 
the  county  wherein  any  such  tract  or  parcel  of 
land  may  lie,  all  such  lands  as  he  or  they  ownetl 
or  claimed,  through  title  derived,  mediately  or 
immediately,  from  the  state,  and  have  the  same 
charged  with  all  taxes  and  damages  in  arrear  or 
properly  chargeable  thereon.  They  were  also 
required  to  pay  and  satisfy  all  such  taxes  and 
damages  which  would  not  have  been  relin- 
quished and  exonerated  by  the  2d  section  of  the 
act  of  the  10th  of  March,  1832,  had  they  he&k 
returned  for  their  delinquency  prior  to  the  pas- 
sage of  that  act,  and  the  provision  was  that  if 
they  failed  to  comply  with  those  requirements 
''all  such  lands  or  parcels  thereof  not  then  in 
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the  actual  possession  of  such  owner  or  proprie- 
tor, by  himself  or  his  tenant  in  possession,  shall 
become  forfeited  to  the  conmion wealth  after  the 
first  day  of  July,  eighteen  hundred  and  thirty- 
8ix»  except  only  as  hereinafter  excepted." 

Provision  is  also  made  by  the  3d  section  of 
the  act  that  all  right,  title,  and  interest  vested 
in  the  state  by  the  preceding  section  of  the  act 
shall  be  transferred  and  absolutely  vested  in 
any  and  every  person  or  persons,  other  than 
those  for  whose  default  the  same  have  been  for- 
feited, tlieir  heirs  or  devisees,  now  in  actual 
possession  of  said  lands,  or  any  part  or  parcel 
of  the  same,  for  so  much  thereof  as  such  person 
or  persons  have  just  title  or  claim  to,  legal  or 
equitable,  bona  lide  claimed,  held,  or  derived 
from  or  under  any  grant  of  the  state  bearing 
135*]  date  previous  to  the  period  of  time* 
mentioned  in  the  preamble  to  the  2d  section, 
who  shall  have  discharged  all  taxes  duly  as- 
sessed and  charged  against  him  or  them  upon 
such  lands,  and  all  taxes  that  ought  to  have 
been  assessed  and  charged  thereon  from  the  time 
he  or  they  acquired  title  thereto,  whether  legal 
or  equitable.  Appended  to  that  section,  how- 
ever, is  a  proviso  tnat  nothing  therein  contained 
shall  be  so  construed  as  to  impair  the  right  or 
title  of  any  person  or  persons  who  have  obtained 
grants  from  the  state  for  the  same  land  and 
have  regularly  paid  the  taxes  thereon. 

Section  4  provides,  among  other  things,  that 
the  proprietors  of  such  lands,  their  attorney  or 
agent,  of  the  land  returned  delinquent  for  non- 
payment of  taxes  for  the  years  1832  and  the 
succeeding  year,  may  pav  the  taxes  and  charges 
upon  said  lands  for  each  of  those  years  to  the 
sheriff  of  the  county  where  the  lands  lie,  and 
take  his  receipt  therefor  and  deliver  the  same, 
on  or  before  the  first  day  of  November,  1836,  to 
the  clerk  of  the  county  court  of  said  county. 
Sess.  Acts,  1835,  pp.  12,  13. 

Beyond  all  doubt  the  lands  described  in  the 
deed  of  Robert  Morris  and  others  to  the  grant- 
ors of  the  plaintiff,  became  forfeited  to  the  state 
by  reason  of  the  failure  to  enter  the  same  on  the 
hooks  of  the  commissioners  of  the  revenue,  as 
recited  in  the  preamble  to  the  act  of  the  12th 
of  February,  1844,  in  which  it  is  also  stated 
that  the  crrantors  of  the  plaintiff  petitioned 
"thb  general  assembly,  for  permission  to  redeem 
the  said  lands  upon  the  payment  of  all  the 
taxes  and  damages  due  thereon."  Sess.  Acts, 
1843-4,  p.  108.  By  the  1st  section  of  that  act 
they  were  empowered  "to  redeem  the  whole  or 
any  part  of  the  aforesaid  lands  by  having  the 
same  entered  upon  the  books  of  the  commis- 
sioners of  the  revenue  of  the  county  wherein 
the  land  may  lie,  and  assessed  with  all  taxes 
due  thereon,  to  be  ascertained  in  the  same  man- 
ner that  the  back  taxes  on  omitted  lands  arc 
now  ascertained  by  the  several  commissioners 
of  delinquent  and  forfeited  lands,  and  paying 
into  the  treasury  of  the  state,  on  or  before  the 
136*3  first  day  of  *June"  of  the  succeeding 
year,  "the  amount  of  the  taxes  so  assessed,  to- 
gether with  six  per  centum  per  annum  damages 
thereon."  They  complied  with  those  conditions, 
and  the  2d  section  of  the  act  provided,  "that 
upon  the  payment  of  the  taxes  and  damages 
aforesaid,  all  the  right,  title,  and  interest  which 
may  have  vested  in  the  president  and  directors 
of  the  literary  fund,  by  the  said  forfeiture,  to 
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such  part  or  parts  of  the  said  lands  as  may  be 
redeemed  as  aforesaid,  shall  be  and  the  same 
are  hereby  released  unto  the  said  James  Dundaa 
and  Benjamin  Kugler,  ...  for  the  use  and 
benefit  of  the  shareholders  of  the  said  North 
American  Land  Company."  Annexed  to  that, 
however,  is  a  proviso  that  "nothing  herein  con- 
tained shall  be  construed  to  deprive  any  person 
or  persons  having  a  legal  or  equitable  title  to 
any  of  these  lands  by  virtue  of  a  subsequent 
gi'ant  from  the  state  or  otherwise,  of  his  or 
their  ri^jht,  title,  or  interest,  but  the  rights  of 
such  claimants  shall  remain  the  same  as  if  this 
act  had  never  been  passed." 

Documentary  evidences  of  title  were  also  in- 
troduced by  the  defendants,  as  follows :  ( 1 )  The 
plat  and  certificate  of  a  survey  made  for  Samuel 
M.  Hopkins  for  200,000  acres  of  land  in  the 
county  of  Kanawha,  dated  the  10th  of  Decem- 
ber, 1795,  as  more  fully  set  forth  in  the  record, 
which  contains  the  following  certificate:  "Sur- 
veyed for  Samuel  M.  Hopkins  two  hundred 
thousand  acres  of  land  in  the  county  of  ICana- 
wha,  by  virtue  of  two  land  office  treasury  war- 
rants, each  for  one  hundred  thousand  acres;" 
and  Uien  follows  thr  boundaries,  at  the  close  of 
which  is  the  following  statement:  "An  allow- 
ance of  two  hundred  and  twenty-seven  thousand 
four  hundred  and  sixtv  acres  is  made  in  the  cal- 
culation of  the  area  of  this  plat  for  prior  claims 
contained  in  (the)  boundary  thereof."  (2)  The 
patent,  dated  July  1,  1796,  issued  on  that  sur- 
vey to  Samuel  M.  Hopkins  for  200,000  acres  by 
the  governor  of  the  state.  Founded,  as  the 
patent  is,  upon  the  certificate  of  survey,  it  cout 
tains  the  same  boundaries  and  concludes  as  fol- 
lows: "But  it  is  always  to  be  understood  that 
the  survey  upon  *which  this  grant  is  [*137 
founded,  includes  two  hundred  and  twenty-seven 
thousand  four  hundred  and,  sixty  acres,"  exclu- 
sive of  the  above  quantity  of  200,000  acres,  "all 
of  which  having  a  preference  by  law  to  the  war- 
rants and  rights  upon  whicn  this  grant  is 
founded,  liberty  in  reserved  that  the  same  shall 
be  firm  and  valid,  and  may  be  carried  into  grant 
or  grants,"  and  this  grant  shall  be  no  bar  in 
either  law  or  equity  U>  the  confirmation  of  the 
title  or  titles  to  the  same,  as  before  mentioned 
and  reserved,  with  the  appurtenances.  (3) 
Deed  from  Oliver  Wolcott  and  others  to  James 
T.  Watson,  dated  June  22,  1808,  conveying  to 
him,  among  other  things,  the  lands  embraced  in 
the  patent  to  Samuel  M.  Hopkins.  (4)  Evi- 
dence tending  to  show  that  the  patent  to  Samuel 
M.  Hopkins  embraced  within  its  exterior  bound- 
aries the  entire  tract  claimed  by  the  plaintiff, 
as  shown  by  certain  plats  which  were  also  in- 
troduced. (5)  Parol  evidence  was  also  intro- 
duced by  the  defendants  tending  to  prove  that 
James  T.  Watson,  claiming  under  the  patent  to 
Samuel  M.  Hopkins  and  the  deed  to  himself, 
took  actual  and  bona  fide  possession  in  the  yeair 
1827,  of  the  lands  in  controversy,  as  well  as  of 
the  coterminous  surveys  of  Savary  and  Gallatin, 
previously  introduced  in  evidence;  and  tliat  he, 
as  early  as  the  month  of  September,  1834,  dis- 
charged all  taxes  and  damages  rendered  against 
him  upon  said  200,000  acres  of  land,  and  all 
that  ought  to  have  been  charged  against  him 
up  to  the  year  1840,  as  the  same  became  dwL 
(6)  Other  evidence  was  also  introduced  by  the 
defendants,  deraigning  the  title  from  the  lastr 
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named  grantee  to  them  or  one  of  them,  which 
it  is  not  important  to  notice,  as  it  is  not  the 
subject  of  controversy. 

First  objection  to  the  judgment  has  respect 
to  the  form  of  the  verdict,  t^cause  it  does  not 
find  for  or  against  all  the  parties  mentioned  in 
the  different  counts  of  the  declaration,. but  the 
court  is  of  the  opinion  that  the  objection  is 
without  merit,  as  the  finding  conforms  to  the 
first  count  in  the  original  declaration  and  to  the 
138* J  second  count  in  the  amended  *declara- 
tion.  No  motion  io  arrest  of  judgment  was 
made,  and  as  no  such  question  was  raised  in 
the  court  below,  and  as  the  finding  is  fullj^  jus- 
tified by  two  of  the  counts  and  by  the  evidence 
reported,  the  objection  is  overruled. 

Adopting  the  order  of  events  at  the  trial,  the 
next  question  arises  from  the  exception  of  the 
defendants  to  the  ruling  of  the  court  in  admit- 
ting in  evidence  the  paper  writing  called  the 
disclaimer  of  Thomas  Willing,  in  which  he 
states,  under  date  of  the  19th  of  December, 
1806,  to  the  effect  that  he  positively  refused  to 
accept  the  trust  intended  to  be  created  by  the 
before-mentioned  deed  to  John  Nixon,  John  Bar- 
clay, and  himself,  and  that  he  never  did  accept 
the  same  or  in  .inywise  act  as  trustee  under 
that  instrument.  Before  offering  that  ^per 
the  plaintiff  introduced  the  deed  to  which  it  re- 
lates, and  having  proved  the  signature  of  the 
signer,  the  plaintiff  offered  the  paper  as  tending 
to  show  that  the  signer  never  accepted  the  trust 
described. in  that  deed.  Two  objections  were 
made  to  the  admissibility  of  the  paper:  (1) 
That  it  was  insufficient  as  a  disclaimer  as  it 
was  not  under  seal;  but  the  paper  was  offered 
merely  as  evidence  to  show  that  the  signer  never 
accepted  the  trust,  and  not  as  an  instrument 
releasing  a  vested  right,  which  is  all  that  need 
be  said  m  reply  to  that  objection.  (2)  That  it 
was  not  admissible  as  evidence  that  he  never 
accepted  the  trust,  because  it  was  not  under 
oath.  Appended  to  that  paper  are  the  affidavits 
of  three  witnesses  proving  that  the  signature 
of  the  signer  is  genuine.  Annexed  to  that  is 
the  certificate  of  an  examiner  of  the  supreme 
court  of  the  state  of  Pennsylvania,  dated  the 
3d  of  March,  1844,  that  the  signature  of  the 
signer  of  the  paper  was  proved  before  him  in 
due  form  of  law,  and  also  the  certificate  of  the 
clerk  of  Cabell  county  court,  Virginia,  under 
date  of  the  29th  of  March,  18.58,  that  the  in- 
strument, together  with  the  certificates  of  proof, 
was  admitt-ed  to  record. 

Authorities  are  hardly  necessary  to  show  that 
the  mere  making  of  a  trust  deed,  like  the  one 
in  question,  without  any  acceptance,  express  or 
139*]  implied,  by  the  trustee  is  not  *8ufficient 
to  vest  in  the  trustee  the  title  to  the  land  men- 
tioned in  the  deed,  and  that  parol  proof  is  ad- 
missible in  such  a  case  to  show  that  the  trust 
was  never  accepted.  On  the  other  hand,  it  is 
equally  clear  that  if  the  trust  is  accepted,  though 
but  for  a  moment,  parol  proof  to  show  a  release 
of  the  title  to  the  trust  estate  cannot  be  ad- 
mitted. Lewin,  Trusts  (4th  ed.),  160;  Robin- 
son V.  Pett,  3  P.  W.  251 ;  Doe  v.  Harris,  16  Mees. 
A  W.  517;  Doyle  v.  Blake,  2  Sch.  &  L.  239; 
Stacy  V.  Elphy  1  M.  &  K.  195;  Tiff.  &  Bull. 
Trusts,  532.  Offered  as  the  paper  writing  was, 
not  as  the  release  of  a  vested  right,  but  merely 
ai  evidence  tending  to  prove  that  the  signer 
never  aooepted  the  trust  created  by  the  deed,  no 
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doubt  is  entertained  that  the  evidence  was  prop- 
erly admitted  as  it  is  well  settled  law  that  ^rerj 
conveyance  which  depends  upon  the  act  of  the 
parties  is  imperfect  for  vesting  the  title,  with- 
out the  assent  of  the  parties  to  the  same,  either 
express  or  implied.  Smith  v.  Wheeler,  1  Vent 
128.  Two  of  the  trustees  accepted  the  trust 
and  proceeded  to  execute  it,  but  it  does  not  ap- 
pear that  the  signer  of  the  certificate  ever 
joined  with  them  in  any  act,  either  in  TWATmging 
or  disposing  of  the  estate.  Obviously  the  weight 
of  the  evidence  was  for  the  jury,  nor  does  it 
appear  that  other  testimony  to  £ne  same  point 
was  not  introduced,  as  only  so  much  is  reported 
in  the  bill  of  exceptions  as  was  necessary  to 
raise  the  question  of  law.  Admitted  as  it  was, 
as  a  verbal  act  tending  to  show  that  the  trust 
was  not  accepted,  no  doubt  is  entertained  that 
the  ruling  was  correct. 

Exceptions  were  also  taken  by  the  defendants 
to  the  refusal  of  the  court  to  instruct  the  jurj 
as  requested,  and  also  to  the  instructions  given 
in  respect  to  the  merits  of  the  controvert- 
Very  great  doubts  are  entertained  whether  the 
evidence  introduced  by  the  defendants  was  sndi 
that  the  court  would  have  been  warranted  in 
giving  the  first,  second,  or  third  instructions  ts 
requested;  but  the  judgment  of  the  court  will 
not  be  placed  upK>n  that  ground,  as  it  is  clear 
that  the  instructions  given,  if  correct,  were  in 
all  respects  sufficient  *to  dispose  of  the  [*140 
controversy,  and  as  the  verdict  was  for  the 
plaintiff  the  only  material  inquiry  remaining  is 
whether  the  law  was  correctly  given  to  the  juiy 
in  those  instructions. 

Two  hundred  and  twenty-seven  thousand  four 
hundred  and  sixty  acres  of  land  were  embraced 
in  the  patent  to  Samuel  M.  Hopkins  which  was 
reserved  and  excepted  to  prior  claimants,  and 
the  court,  in  its  fourth  instruction,  told  the 
jury  that  the  patent  did  not  operate  to  devest 
such  prior  claimants  of  their  title  unless  they 
failed  to  show  themselves  entitled  to  the  land 
under  the  said  reservation;  that  the  patent  did 
not  pass  any  legal  title  to  the  patentee  of  said 
lands,  so  reserved  and  excepted  oy  it,  where  the 
same  had  been  previously  appropriated  and 
granted  by  the  state,  inasmuch  as  it  appeared 
that  the  patentee  got  all  the  lands  he  paid  for 
or  for  which  he  was  charged  with  taxes.  What 
the  defendants  claimed  was  that  the  title  under 
the  Gallatin  patent  was  forfeited  and  merged 
in  the  Watson  claim  under  the  act  of  the  27tb 
of  February,  1835,  but  the  jury  were  instructed 
that  the  defendants  could  not  derive  any  benefit 
from  th^  supposed  forfeiture  unless  the  jury 
were  satisfied  that  the  patent  of  Hopkins,  whi<ji 
was  the  junior  patent,  covered  and  included  the 
land  in  controversy,  and  that  Watson  and  those 
claiming  under  him  were  in  the  actual  posses- 
sion of  the  said  land,  claiming  the  same  in 
good  faith,  having  discharged  all  the  taxes  due 
to  the  state,  duly  assessed  and  charged  against 
the  same,  from  the  date  of  the  deed  from  Hop- 
kins to  Watson. 

Apart  from  the  merits  the  defendants  set  op 
the  statute  of  limitations,  and  insisted  that  the 
action  could  not  be  maintained  because,  as  they 
alleged,  they  had  ''held  unbroken  and  uninter- 
rupted adverse  possession  of  the  premises  in 
controversy  for  a  period  of  fourteen  years  prior 
to  the  institution  of  the  suit.''  Pursuant  to 
that  claim  the  jury  were  instructed,  in  the  first 
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place,  that  the  defendants,  to  sustain  that  de- 
fense, ''must  have  held  possession  of  the  prem- 
ises by  residence,  improvementj  cultivation,  or 
other  open,  notorious,  and  habitual  acts  of  own- 
141*]  ership,  for  fourteen  years"  before  *the 
conunencement  of  the  action;  but  if  the  jury 
find  that  the  defendant,  Armstrong,  resided 
there  and  was  the  owner  of  a  lot  in  the  town  of 
Ripley,  and  in  the  immediate  vicinity  thereof 
he  owned  a  tract  of  woodland,  part  of  the  land 
in  controversy,  from  which  land,  claiming  it  as 
his  own.  he,  for  the  time  mentioned,  openly  cut 
and  hauled  his  necessary  supply  of  fuel,  and 
also  the  timber  necessary  for  the  construction 
of  various  houses  on  the  lot,  and  also  inclosed 
certain  portions  of  the  land,  such  acts  and  use 
are  equivalent  to  adversary  possession  from  the 
time  such  acts  and  use  were  commenced. 

But  the  evidence  showed  that  the  land,  on  the 
first  day  of  November,  1836,  became  forfeited  to 
the  state,  as  matter  of  law,  by  the  failure  of 
the  owners  to  enter  the  same  upon  the  books 
of  the  commissioners  of  the  revenue  of  the 
proper  county  and  pay*  the  taxes  properly 
chargeable  thereon;  and  the  court  upon  that 
subject  instructed  the  jury  that  if  they  so  found 
from  the  evidence,  and  that  the  possession 
passed  into  and  remained  in  the  state  until  the 
title  was  transferred  to  the  grantors  of  the 
plaintiff,  the  defense  under  the  statute  of  limi- 
tations was  not  sustained,  as  the  adverse  pos- 
session acquired  by  the  defendants  before  the 
first  day  of  November,  1836,  cannot  be  con- 
nected with  the  adverse  possession  acquired  by 
them  after  the  grantors  of  the  plaintiff  became 
vested  with  the  title  of  the  state,  omder  the 
before-mentioned  act  of  the  assembly  passed 
for  their  relief. 

Two  principal  errors  are  allejsfed  in  t^e  in- 
structions :  ( 1 )  That  the  court  did  not  instruct 
the  jury  that  the  land,' when  it  became  forfeited 
for  nonentry  on  the  books'  of  the  commissioners 
of  the  revenue,  and  for  nonpayment  of  taxes  and 
damages,  was  transferred  to  and  became  vested 
in  the  owners  of  the  Hopkins  patent,  under  the 
3d  section  of  the  act  declaring  the  forfeiture. 
(2)  That  the  court  erred  in  the  instruction  to 
the  jury  that  the  statute  of  limitations  ceased 
to  run  when  the  land 'became  forfeited  to  the 
state,  and  that  the  period  of  adverse  possession 
before  the  forfeiture  took  place  could  not  be 
added  to  the  period  which  elapsed  before  the  suit 
was  commenced,  subsequent  to  the  time  the  title 
142*]  *under  the  act  of  the  assembly  was  con* 
vej'ed  to  the  plaintiff's  grantors,  to  make  the  re- 
quired term  of  fourt.een  years  to  bar  the  title. 
Such  a  construction  of  the  act  of  assembly  as 
the  one  first  claimed  certainly  could  not  have 
been  adopted  unless  it  can  be  held  that  the  pro- 
viso embraced  in  the  Hopkins  patent  does  not 
afford  any  protection  to  the  owners  of  lands 
included  in  that  survey,  where  the  patents  had 
been  previously  issued,  which  is  the  construc- 
tion assumed  by  the  defendants.  They  contend 
that  the  proviso  only  excludes  from  the  opera- 
tion of  the  grant,  the  "lands  within  its  exterior 
boundaries,  the  titles  to  which  were  inchoate, 
and  not  lands  which  had  been  granted  by  pat- 
ents previous  to  the  date  of  that  survey  and 
entry,"  which  is  a  construction  not  be  sustained 
if  another,  consistent  with  the  language  em- 
ployed, can  be  adopted  better  calculated  to  pro- 
mote justice  and  to  carry  into  effect  the  plain 
intent  of  the  lawgiver. 
14  Wall. 


On  the  other  hand,  the  plaintiff  contends  that 
the  reservation  excludes  from  the  operation  of 
the  patent  all  lands  held  by  them  at  the  date  of 
the  survey,  within  the  exterior  boundary  of  the 

Eatent,  whether  the  title  was  only  inchoate  or 
ad  been  perfected  by  grants,  which  seems  to 
be  the  more  reasonable  construction,  and  not 
inconsistent  with  the  language  employed. 

By  the  terms  of  the  reservation  it  is  stated 
that  the  survey  includes  227,460  acres  beyond 
the  auantity  ^^nted  to  the  patentee,  in  respect 
to  all  of  which  "liberty  is  reserved  that  the 
same  shall  be  firm  and  valid,  and  may  be  carried 
into  grant  or  grants,"  which  means  that  all 
shall  be  firm  and  valid,  whether  held  by  com- 
plete or  incomplete  titles,  but  that  such  parts 
as  are  held  by  incomplete  titles  may  be  carried 
into  grant,  and  that  the  patent  founded  on  that 
survey  shall  be  no  bar,  in  either  law  or  equity, 
to  the  confirmation  of  the  titles  to  the  reserved 
lauds  included  within  the  exterior  boimds  of 
that  survey. 

Surveys  had  been  made  in  different  parts  of 
the  state,  subsequent  to.  the  Treaty  of  Peace, 
that  included  smaller  ^tracts  ot  prior  [*143 
claimants  within  their  exterior  boundaries,  and 
which  were  reserved  to  such  claimants  in  the 
certificates  granted  by  the  surveyors.  Doubts 
arose  as  to  the  authority  of  the  governor  to 
grant  patents  in  such  cases,  and  to  remove  those 
doubts  the  general  assembly,  June  2,  1778,  en- 
acted that  it  shall  and  may  be  lawful  for  the 
governor  to  issue  grants  with  reservation  of 
claims  to  lands  included  in  such  surveys,  any- 
thing in  any  law  to  the  contrary  notwithstand- 
ing. 2  Rev.  Code,  Va.,  434.  Prior  to  the  pas- 
sage of  that  law  the  authority  to  issue  such 
grants  WM  at  least  doubtful,  even  if  the  power 
existed  at  all,  and  it  is  clear  that  the  assembly 
never  intended  that  any  such  grant  should  cover 
any  prior  title,  whether  complete  or  incomplete, 
within  the  exterior  boundaries  of  the  survey.  2 
Rev.  Code,  Va.,  350,  483;  2  Rev.  Code,  Va.,  W5. 
supported  as  the  proposition  is  by  repeated. de- 
cisions of  the  state  court,  it  is  adopted  without 
hesitation,  as  any  other  rule  would  work  «very 
great  injustice.  Ilopkina  v.  Ward,  6  MijU^.<^8. 
Where  the  exterior  boundaries  of  a  survey  mider 
that  law  upon  which  a  patent  is  founded  in- 
cludes tracts  belongius  to  prior  claimants,  the 
patentee  cannot  in  such  a  case  recover  in  eject- 
ment without  showing  that  the  tract  claimed 
by  the  defendant  is  not  within  the  bounds  of  the 
excluded  claims,  which  is  a  direct  authority 
that  the  reserved  lands  in  a  case  like  the  pres- 
ent did  not  pass  to  the  patentee.  Madison  v. 
OwenSy  6  Litt.  Sel.  Cas.,  281.  Even  more  de- 
cisive, also.,  is  the  case  of  Nichols  v.  Covey,  4 
Rand.  366,  in  which  it  is  determined  that  where 
a  patent  is  issued  in  pursuance  of  the  act  of  the 
2d  of  Jime,  1788,  which  includes  in  its  general 
courses  a  prior  claim,  it  does  not  pass  to  the 
patentee  the  title  of  the  state  to  the  lands  cov- 
ered by  such  prior  claim.  On  the  contrary,  the 
title  of  the  patentee  in  respect  to  such  a  tract 
is  not  only  subject  to  the  title  of  the  prior 
claimant,  but  if  that  title  is  only  a  prior  entry 
and  it  becomes  vacated  by  neglect  to  procure  a 
survey  and  return  the  plat,  any  one  may  lay  a 
warrant  on  the  same,  as  in  other  cases  of  vacant 
and  unappropriated  lands.  Exactly  the  same 
*rule  is  laid  down  bv  this  court  in  the  [*144 
case  of  Scott  v,  RatUffe,  5  Pet.  86,  in  which  the 
opinion  waa  given  by  the  Chief  Justice,  c   He 
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•aid  such  patents  have  been  always  held  valid, 
BO  far  as  respects  the  land  not  excluded,  but  to 
pass  no  legal  title  to  the  land  excepted  from 
the  grant,  as  the  lands  are  in  this  csise  in  the 
habendum  of  the  patent;  and  not  a  doubt  is 
entertained  that  the  rule  there  laid  down  is  the 
correct  rule  upon  the  subject.  Kenna  v.  Quar- 
rieVf  3  W.  Va.  212;  Hardman  v.  Boardman,  4 
Leigh  (Va.),  382. 

2.  Sufficient  evidence  was  introduced  by  the 
defendants  to  show  that  they  or  some  of  them 
took  adversary  possession  of  the  premises  in 
controversy,  prior  to  the  forfeiture  of  the  same 
to  the  state,  and  that  they  continued  to  occupy 
the  same  throughout  the  period  that  the  title 
was  vested  in  the  state,  and  after  the  state  con- 
veyed the  tract  to  the  ^antors  of  the  plaintifT 
to  the  time  when  the  suit  was  instituted ;  but  it 
is  conceded  that  such  adversary  possession  be- 
fore the  forfeiture  was  not  for  the  period  of 
fourteen  years,  the  time  then  required  by  law 
to  bar  a  recovery,  nor  did  such  adversary  posses- 
sion subsequent  to  the  date  of  the  conveyance 
by  the  state  to  the  grantors  of  the  plaintiff  and 
before  the  service  of  process,  continue  long 
enough  to  bar  a  recovery.  Both  combined  would 
maintain  the  defense,  and,  of  course,  if  the  stat- 
ute continued  to  run  during  the  period  the  title 
was  vested  in  the  stete  by  the  forfeiture,  the  in- 
struction given  te  the  jury  was  erroneous  and 
the  judgment  must  be  reversed.  Adverse  posses- 
sion was  the  defence  in  the  case  of  Stoughton  v. 
Baker^  4  Mass.  526,  where  the  Question  arose  in 
respect  te  the  right  of  the  aefendant  to  an 
ancient  grant  which  was  subject  to  an  implied 
limitation,  and  it  was  contended  that  he  had 
been  so  long  possessed  of  the  premises  that  the 
stete  had  no  right  to  interfere  in  any  form  of 
legal  remedy.  Possession  and  uninterrupted  en- 
joyment for  a  very  long  period  was  proved  in 
that  case,  but  the  court  held  that  the  limite- 
tion  could  not  be  extin^ished  by  any  inatten- 
145*]  tion  or  neglect  *in  compelling  the  owner 
te  comply  with  it,  for  no  laches  is  to  be  imputed 
to  the  government  and  against  it  no  time  runs 
so  as  te  bar  the  public  righte,  which  is  no  more 
nor  less  than  another  form  of  words  for  express- 
ing the  ancient  rule  of  the  common  law,  that 
time  does  not  run  against  the  stete.  United 
States  ▼.  Hoar,  2  Mass.  312 ;  Lindaey  v.  MiUer, 
6  Pet.  673. 

Argument  to  show  that  the  stetute  of  limite- 
tions  ceased  te  run  when  the  forfeiture  atteched 
and  the  title  became  vested  in  the  stete  can 
hardly  be  necessary,  as  the  rule  that  time  does 
not  run  against  the  stete  has  been  settled  for 
centuries,  and  is  supported  by  all  courts  in  all 
civilized  countries.  Ang.  Lim.,  5th  ed.,  28. 
Suppose  that  is  so,  still  it  is  insisted  that  the 
two  periods,  that  is,  the  period  of  adverse  pos- 
session before  the  forfeiture  and  the  period  sub- 
sequent to  the  conveyance  by  the  state  to  the 
plaintiff  or  those  under  whom  he  claims,  may 
be  added  together  and  considered  as  one  entire 
period,  for  the  purpose  of  mainteining  the  de- 
tense  ;  it  is  clear  ii  that  proposition  is  correct 
the  instruction  given  was  erroneous.  But  the 
proposition  cannot  be  admitted,  as  it  is  well 
settled  law  that  the  possession,  in  order  that  it 
may  bar  the  recovery,  must  be  continuous  and 
uninterrupted  as  well  as  open,  notorious,  actual, 
exclusive,  and  adverse.  Cook  v.  Babcockt  11 
Cnsh,  210.  Such  a  possession,  it  is  conceded, 
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"if  continued  without  interruption  for  the  whole 
period  which  is  prescribed  by  the  statute  for 
the  enforcement  of  the  right  of  entry,  is  evi- 
dence of  a  fee*'  and  bars  the  right  of  recovery. 
Independently  of  positive  stetute  law,  such  a 
possession  affords  a  presumption  that  all  the 
claimants  to  the  land  acquiesce  in  the  claim  so 
evidenced  and  enforced,  or  that  they  forbear  for 
some  substantial  reason  to  controvert  the  claim 
of  the  possessor  or  te  disturb  him  in  the  enjoy- 
ment of  the  premises.  Secret  possession  will 
not  do,  as  publicity  and  notoriety  are  necessary 
as  evidence  of  notice  and  to  put  those  claiming 
an  adverse  'interest  upon  inquiry.  [•146 
Bradstreet  v.  Huntington,  5  Pet.  402 ;  Blood  v. 
M^ood,  I  Met.  528;  Eu:ing  v.  Burnet,  11  Pet.  53. 
Mere  occupation  is  not  sufficient,  but  the  posses- 
sion must  be  adverse,  as  seisin  and  possession 
are  supposed  to  be  coextensive  with  the  right, 
and  that  the  possession  continues  till  the  party 
is  ousted  thereof  by  an  actual  possession  in 
another  under  a  claim  of  right.  An^.  Lim. 
377 ;  Clarke  v.  Courtney,  5  Pet.  354 ;  Mclver  v. 
Ragan,  2  Wheat.  29 ;  Kirk  v.  Smith,  9  Wheat. 
288. 

Continuity  of  possession  is  also  one  of  the 
essential  requisites  te  constitute  such  an  ad- 
verse possession  as  will  be  of  efficacy  under  the 
stetute  of  limitations.  Whenever  a  party  quite 
the  possession,  the  seisin  of  the  true  owner  is 
restored,  and  a  subsequent  wrongful  entry  by 
another  constitutes  a  new  disseisin,  and  it  is 
equally  well  settled  that  if  the  continuity  of 
possession  is  broken  before  the  expiration  of 
the  period  of  time  prescribed  by  the  stetute  of 
limitations,  an  entry  within  that  time  destroys 
the  efficacy  of  all  prior  possession,  so  that  to 
gain  a  title  under  the  statute,  a  new  adverse 
pos^ssion  for  the  time  limited  must  be  token 
for  that  purpose.  Brinsfield  v.  Carter,  2  Kelly 
(Ga.),  143;  Ringgold  v.  Malott,  1  H.  &  Johns. 
316;  Hall  v.  Gittings,  2  H.  &  Johns.  112. 

Beyond  all  question,  the  case  last  cited  pre- 
sented the  same  question  as  that  involved  in 
the  case  before  the  court,  and  the  decision  was 
that  the  forfeiture  to  the  stete  within  the  period 
necessary  to  give  effect  to  the  stetute  did  have 
the  effect  to  break  the  continuity  of  adverse 
possession,  and  prevented  the  operation  of  the 
stetute  bar.     Taylor  v.  Bumsides,  1  Gratt.  190. 

Viewr^  in  any  light,  the  court  is  of  the 
opinion  that  there  is  no  error  in  the  record. 

Judgment  affirmed. 

Mr.  Justice  Strong  dissenting: 

In  the  view  which  a  majority  of  my  brethren 
teke  of  one  branch  of  this  case,  I  am  unable  to 
concur. 

The  plaintiff  in  the  court  below  claimed  title 
to  the  land  *in  controversy  under  a  pat-  ['147 
ent  of  the  stete  of  Virginia,  granted  to  Albert 
Gallatin  on  the  10th  day  of  February,  1786.  It 
does  not  appear  that  any  possession  was  ever 
taken  under  this  patent,  but  on  the  1st  of  No- 
vember, 1836,  the  lands  were  forfeited  to  the 
stete  for  failure,  by  the  owners,  to  make  entry 
thereof  upon  the  commissioner's  books  for  taxa- 
tion. On  the  12th  of  February,  1844,  however, 
an  act  of  the  legislature  was  passed  for  the  re- 
lief of  Dundas  and  Kugler,  who  had  become  the 
grantees  of  the  Gallatin  right,  by  which  they 
were  allowed  to  redeem  the  lands  on  the  pay- 
ment of  all  taxes  and  damages  due  thereon,  and 
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on  the  8th  day  of  May,  1845,  the  redemption 
was  made.     The  plaintiff  has  no  other  title. 

The  defendants  claim  as  grantees  by  sundry 
mesne  conveyances  through  James  T.  Watson 
from  Samuel  M.  Hopkins,  who  also  obtained  a 
patent  from  the  state,  dated  July  1,  1796. 

I  agree  that  neither  this  patent  to  Hopkins, 
nor  any  legislation  of  the  state  affecting  it, 
presents  any  sufficient  defense  to  the  claim  of 
the  plaintiff  under  the  earlier  patent  to  Albert 
Gallatin.  But  the  defendants  set  up  in  the 
court  below  another  defense.  It  was  that  they 
were  protected  by  the  statute  of  limitations. 
They  submitted  evidence  tending  to  prove  that 
they,  or  those  through  whom  they  claim,  took 
actual  and  adversary  possession  of  the  lands  in 
1827,  and  that  such  possession'  had  been  con- 
tinued until  the  institution  of  this  suit.  Rely- 
ing upon  this,  they  presented  to  the  court  the 
following  two  points  (among  others)  and  re- 
quested that  they  might  be  given  as  instructions 
to  the  jury. 

"Fourth.  If  the  jury  are  satisfied  from  the 
evidence  that  adversary  possession  commenced 
before  the  1st  of  November,  1836,  and  the  same 
possession  continued  during  the  time  of  the  for- 
feiture, as  well  as  from  the  8th  of  May,  1845, 
the  time  of  redemption,  up  to  the  time  of  the 
institution  of  this  suit,  and  by  adding  the  time 
of  adversary  possession  before  forfeiture  to  the 
adversary  possession  after  redemption  makes  a 
period  of  fourteen  years,  then  they  must  find 
lor  the  defendants,  or  such  of  the  defendants 
as  make  out  the  fourteen  years  as  aforesaid. 
148»]  •"Fifth.  That  the  act  of  1844,  which  au- 
thorized Dundas  and  Kugler  to  redeem  the  lands 
therein  specified,  did  not  so  operate  as  to  relieve 
them  from  the  effect  of  the  statute  of  limita- 
tions, which  had  commenced  running  for  the 
defendants  before  the  forfeiture,  if  the  jury  be- 
lieved the  defendants  continued  their  possession 
without  interruption  during  the  forfeiture,  and 
up  to  the  time  of  redemption,  and  that  the  de- 
fendants continued  the  possession  up  to  the 
time  of  the  institution  of  this  suit." 

Both  these  points  the  court  refused  to  affirm, 
and,  on  the  contrary,  charged  the  jury  that  on 
the  1st  of  November,  1836,  the  possession  of  the 
defendants  terminated  and  passed  into  and  re- 
mained in  the  commonwealth  until  the  same 
was  transferred  to  Dundas  and  Kugler  by  the 
act  of  February  12th,  1844,  and  that  the  adverse 
possession  acquired  by  the  defendants  before 
November  1,  1836,  could  not  be  connected  with 
the  adverse  possession  acquired  by  the  defend- 
ants after  Dundas  and  Kugler  became  revested 
with  the  title  of  the  commonwealth.  Herein, 
I  think,  was  clear  error.  Plainly,  had  there 
been  no  forfeiture,  the  adversary  possession  of 
the  defendants,  kept  up  continuously  during 
fourteen  years,  would  have  protected  them 
against  any  right  of  entry  by  the  plaintiff. 
The  forfeiture  did  not  disturb  their  actual  pos- 
session, nor  their  possession  under  claim  of 
exclusive  right  in  themselves,  which  is  what 
is  meant  by  adversary.  I  agree  that  their  posses- 
sion between  tbo  forfeiture  and  the  redemption 
gave  them  no  ri*?ht  as  against  the  state.  This  is 
not  because  their  possession  was  not  adversary, 
nor  because  the  actual  possession  was  trans- 
ferred by  law  to  the  commonwealth,  but  because 
adversary  possession  is  unavailing  to  bar  any 
rights  of  the  state,  it  not  being  subject  to  stat- 
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utes  of  limitation,  unless  expressly  named.  The 
defendants  here  are  not  asserting  their  adver- 
sary possession  against  the  state.  The  con- 
troversy is  between  them  and  one  claiming 
under  the  Gallatin  title,  which,  though  at  one 
time  forfeited  to  the  state,  was  allowed  to  be 
redeemed.  They  claim  nothing  against  the 
state  on  account  of  their  possession  from  No- 
vember 1,  1836,  to  May  8,  1845,  though  it  was 
•adversary  and  uninterrupted,  either  by  [•149 
abandonment  or  by  the  entry  of  the  state  or  of 
the  plaintiff. 

But  why  is  not  that  possession  operative 
against  the  plaintiff?  1  think  it  is.  As  be- 
tween him  and  the  defendants,  nothing  but  an 
entry  of  an  action  brought  was  sufficient  to 
change  the  character  of  their  possession  or 
break  its  continuity.  It  is  not,  however,  neces- 
sary to  discuss  this.  It  is  sufficient  for  this 
case  that  the  defendants  held  actual  and  contin- 
uous possession  of  the  lands  from  1827  until 
1857,  when  this  suit  was  brought;  that  the  pos- 
session was  always  adversary  to  the  plaintiff; 
that  he  never  toc^c  any  steps  to  disturb  it,  and 
that  he  has  had  more  than  fourteen  years 
within  which  he  might  have  asserted  his  right. 

Concede  that  the  plaintiff's  right  of  entry 
was  suspended  by  the  forfeiture,  still  it  revived 
when  the  lands  were  redeemed,  and  if  the  de- 
fendants' possession  was  adverse  to  his  ri^ht 
and  continuous  during  fourteen  years  in  which 
he  might  have  entered  or  asserted  his  right  by 
action,  I  am  unable  to  perceive  why  he  is  not 
barred. 

The  fact  that  an  owner's  right  of  entry  has 
been  suspended,  after  the  statute  has  commenced 
running  against  him,  can  be  of  no  importance, 
if  he  has  had  the  statutory  period  within  which 
to  bring  his  action  against  the  disseisor  in  ad- 
verse possession.  If  this  is  not  so,  then  war 
might  not  only  suspend  the  running  of  the 
statute,  but  render  of  no  effect  all  adverse 
possession  held  before  the  war  commenced. 
This  has  never  been  asserte<f.  It  is  the  unin- 
terrupted adverse  possession  alone  which  cre- 
ates the  bar.  It  is  not  essential  to  it  that  the 
right  to  enter  or  to  bring  suit  should  have  suf- 
fered no  interruption. 

Every  reason  for  applying  the  statute,  which 
would  have  existed  had  there  been  no  forfeiture 
and,  consequently,  no  suspension  of  the  plain-' 
tiirs  right  to  enter,  exists  in  full  force  now. 
Statutes  of  limitation  are  dictated  mainly  by 
two  considerations:  one,  that  it  is  public  policy 
to  discourage  stale  claims,  and  the  other,  that 
it  is  not  to  be  presumed  that  one  having  a  right 
would  delay  asserting  it  for  a  long  period  in 
full  view  of  another's  wrongful  interference 
with  *it.  Hence,  the  period  was  fixed  [*150 
at  fourteen  years,  in  Virginia  and  West  Virgin- 
ia, within  which  a  party  out  of  possession  may 
bring  his  action  of  ejectment  against  one  in  pos- 
session holding  adversely.  Assuming  that  the 
jury  would  have  found  the  facts  as  stated  in  the 
points  proposed,  the  plaintiff  has  had  that  en- 
tire period;  and  the  public  policy,  as  well  as 
the  presumptions  arising  from  his  laches,  which 
gave  birth  to  the  statute,  apply,  in  all  their  po- 
tency, to  his  case.  And  the  statute  is  not  only 
a  bar  to  the  assertion  of  a  right  of  entry  upon 
one  in  adverse  possession  after  the  expiration  of 
the  period  fixea,  but  it  gives  a  title  to  the  dis- 
seisor.   The  law  casts  title  upon  him,  and  as- 
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sures  to  liim  the  privilege  of  asserting  it,  either 
aggressively  or  defensively.  For  the  acquisi- 
tion of  this  right  the  defendants  have  done  all 
that  the  law  contemplates.  They  entered  un- 
der a  claim  of  exclusive  right,  that  is,  adversa- 
rily,  and  they  held  that  adversary  possession 
continuously  until  this  suit  was  brought.  That 
the  Gallatin  title  was  forfeited  during  their  oc- 
cupancy was  no  fault  of  theirs.  It  was  due  to 
the  wrongful  neglect  of  the  plaintiff,  or  those 
under  whom  he  claims,  to  enter  the  lands  upon 
the  conunissioners'  books,  and  to  pay  the  taxes. 
Can  he  now  make  use  of  a  forfeiture,  caused  by 
his  own  neglect,  to  obtain  or  preserve  rights 
which)  confessedly,  would  have  no  existence  but 
for  his  neglect?  Yet  this  vras,  in  substance,  the 
instruction  given  to  the  jury.  His  laches,  re- 
sulting in  a  forfeiture,  is  to  have  the  same  ef- 
fect as  an  entry  would  have  had,  or  as  action 
brought.  Thus  he  is  allowed  to  secure  an  ad- 
vantage through  his  own  default.  Thus  he  is 
allowed  to  make  use  of  his  own  unlawful  non- 
feasance to  break  the  continuity  of  the  defend- 
ants' hostile  possession.  I  cannot  assent  to 
such  a  view  of  the  law. 

Had  the  commonwealth,  after  the  forfeiture 
of  the  Gallatin  title,  granted  the  land  to  some 
other  grantee,  I  agree  that  such  grantee  would 
not  be  affected  by  any  adverse  possession  of 
the  defendants  held  by  them  before  the  forfei- 
ture, of  less  duration  than  fourteen  years.  But 
such  was  not  the  case.  The  holders  of  the  Gal- 
latin title  were  allowed  to  redeem.  The  nature 
of  the  transaction  by  ^hich  they  became  rein- 
151^]  *vest^d  with  the  title  is  plainly  seen  in 
the  act  of  February  12,  1844,  passed  for  their 
relief.  Its  preamble  recited  that  the  lands  had 
become  forfeited  by  reason  of  failure  to  enter 
the  same  on  the  books  of  the  Commissioners  of 
the  Revenue  for  taxation,  and  that  Dundas  and 
Kugler,  the  trustees  of  the  North  American 
Land  Company,  for  whose  use  the  title  had  been 
held,  had  petitioijed  for  permission  to  "redeem" 
said  lands  on  payment  of  the  taxes  assessed,  to- 
gether with  six  per  centum  per  annum  damages 
thereon.  The  Ist  section  authorized  them  to 
'•redeem"  on  those  terms,  on  or  before  June  1, 
1845.  The  2d  section  "released"  unto  them,  for 
the  benefit  of  the  shareholders  of  the  company, 
all  the  right,  title  and  interest  which  had  been 
forfeited  upon  the  payment  of  said  taxes  and 
damages.  The  3d  section  authorized  a  judg- 
ment against  the  lands  for  tlie  amount  of  costs 
incurred,  nnd  for  reasonnhl?  compensation  to 
any  commissioner  of  delinquent  and  forfeited 
lands  by  reason  of  his  having  prepared  the  re- 
deemed Inndn  for  sale;  and  the  4th  section  di- 
rected all  proceedings  by  such  commissioners  to 
be  suspended  until  after  June  1,  1845.  It  thus 
appears  tliat  the  redemption  was  not  the  acqui- 
sition of  a  new  title.  It  was  the  common  case 
of  a  waiver  of  a  forfeiture.  Dundas  and  Kug- 
ler, after  the  redemption,  held,  by  their  old 
ricrht,  the  Gallatin  patent,  and  it  was  this  right 
which  the  plaintiff  gave  in  evidence  and  assert- 
ed in  the  present  action.  No  new  patent  was  is- 
sued to  Dundas  ond  Kugler.  The  act  of  1844 
contains  no  words  of  grant  to  them,  and  its 
avowed  purpose  was  to  place  them  in  the  same 
position,  as  holders  of  the  title  and  trustees  of 
the  company,  which  they  occupied  before  the 
forfeiture. 

1  am,  therefore,  of  the  opinion  that  the  cir- 
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cuit  court  erred  in  refusing  to  affirm  the  defend- 
ants' fourth  and  fifth  points,  and  also  in  the  in- 
struction which  was  given  to  the  jury  respect- 
ing the  effect  of  the  stetute  of  limitations.  For 
this  reason  I  think  the  judgment  should  be  re- 
versed, and  that  a  venire  de  novo  should  be 
awarded. 

I  am  authorized  to  say  that  my  brethren,  Mr. 
Justice  Davis  and  Mr.  Justice  Bradlej,  con- 
cur in  this  opinion. 


♦THE  STEAMER  WILLIAM  H.  WEBB,  [♦406 

her    Tackle,    etc.,    Ogden    Haggerty    et  aL, 
Claimants,  Appta.^ 

^' 
HENRY  H.  BARLING  and  Abner  H.  Davis, 
£xrs.  of  Edward  Mott  Robinson,  Deceased,  et 

(See  8.  C.  "The  Steamer  Wehh,"  14  Wall.  406-418w) 

Agreement  to  toio  a  ship,  effect  of — burden  of 
proof — excuse  for  collision — new  trialr—e^- 
tent  of  judgment — modification  of  damages. 

1.  An  engagement  to  tow  a  ship  does  not  Impose 
either  an  obliKatlon  to  insure  or  the  liabilltj  ot 
common  carriers. 

2.  Such  contract  only  requires  in  Its  falfllment, 
that  degree  of  caution  and  skIU  which  prudent  nar- 
Igators  usnally  employ  in  similar  services. 

8.  Tbe  burden  is  always  upon  him  who  allegci 
the  breach  of  snch  a  contract,  to  show  either  that 
there  has  been  no  attempt  at  performance,  or  that 
there  has  been  negligence  or  unskllfulness  to  his  Is- 
junr  in  the  performance. 

4.  Mistakes  In  Judgment  in  the  management  of 
the  ship  while  attempting  to  escape  from  the  perO 
into  which  she  was  brought  by  the  tog  cannot  ex- 
cuse the  tug. 

6.  A  deposition  which  was  read  before  the  com- 
missioner appointed  to  ascertain  the  damages, 
which  related  only  to  the  amount  of  damages,  will 
not  cause  the  case  to  be  sent  hack  for  a  new  trial. 

6.  Where  the  steamer  was  discharged  from  ar- 
rest, on  stipulation,  the  stipulators  are  bound  only 
to  the  extent  of  their  stipulation. 

7.  Where  the  decree  was  largely  in  excess  of  the 
stipulation,  while  It  Is  affirmed  upon  its  merits,  It 
must  be  modified  in  regard  to  the  amount  of  dais- 
ages  recoverable  from  the  stipulators. 

[No.  30.] 
Argued  Deo.  H,  1871.    Decided  Jan.  22,  Wt 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  owners  of  the  steamship  Shooting  Star, 
libeled  the  tug  William  H.  Webb,  Apr.  28,  1859, 
for  $17,500  damages  for  negligently  towing  the 
ship.  The  owners  bonded  the  steamer  in  tbe 
sum  of  $18,000  for  the  damages,  and  $250  for 
costs. 

The  owners  of  tlie  William  H.  Webb  also 
libeled  the  Shooting  Star,  Aug.  2,  1859,  to  re- 
cover the  agreed  price  for  towing  her,  and  for 
extra  services  and  for  the  wages  of  the  pilot, 
and  for  a  hawser  and  expenses,  amounting  to 
$2,025. 

The  causes  were  heard  together  as  cross-ac- 
tions. 

In  each  case  the  district  court  made  a  decree 
for  the  libelants,  with  a  reference  to  a  commis- 
sioner to  compute  the  damages.  The  conunis- 
sioner  reported  against  the  Shooting  Star,  $1,- 
008.15  damages.  The  report  was  excepted  to 
and  confirmed,  and  final  decree  entered  for  $1,- 
667.24,  Jan.  U,  1867. 
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It  was  appealed  to  the  circuit  court  and  af- 
firmed. 

The  commissioner  reported  against  the  Wil- 
liam H.  Webb,  $20,378.60. 

The  report  was  excepted  to  and  confirmed, 
and  final  decree  entered  for  $24,590.10,  Apr.  16, 
1867.  It  was  appealed  to  the  circuit  court  and 
aflarmcd,  with  final  decree,  for  $28,092.21,  Deo. 
2,  1868,  from  which  an  appeal  was  taken  to  this 
«ourt. 

The  facts  are  stated  by  the  court. 

Meaara,  £•  O.  Benediot  and  Chcu,  Jones 
for  appellants. 

Mr,  D.  D.  Iiord  for  appellees. 

Mr.  Justice  Sirens  delivered  the  opinion  of 
the  court: 

This  was  a  libel  filed  by  the  owners  of  the 
ship  Shooting  Star  against  the  stegmer  William 
H.  Webb,  for  the  breach  of  a  contract  to  tow 
the  ship  from  Portsmouth,  New  Hampshire,  to 
the  Port  of  New  York.  The  libel  clllrged  neg- 
ligence and  mismanagement  in  the  towage, 
whereby  the  ship  was  stranded  and  sustained 
serious  injury.  From  the  evidence  it  shows 
that  the  ship  was  taken  in  tow  by  the  steamer 
on  the  morning  of  the  22d  of  March,  1859,  and 
that  they  arrived  safely  off  Handkerchief  shoal 
in  the  Vineyard  sound  early  in  the  next  follow- 
ing morning,  passing  about  one  hundred  yards 
from  Handkerchief  light.  Here  they  were  in 
their  proper  position.  From  Handkerchief 
light,  the  correct  route  for  vessels  bound  for 
New  York  is  by  a  single  straight  course  west, 
three  quarters  south  to  Cross  Kip  light,  distant 
about  eleven  nautical  miles,  or  less  than  thir- 
.tcen  statute  miles,  as  appears  by  the  chart  and 
by  the  evidence  of  the  master  of  the  steamer. 
Tiie  steamer  with  her  tow  passed  Handkerchief 
light  about  two  o'clock  in  the  morning  of  March 
23.  It  could  not  have  been  at  an  earlier  hour; 
it  was  probably  later.  Sherwood,  the  steamer's 
pilot,  testifies  that  they  were  off  Pollock  Rip 
about  one  to  one  and  a  half  o'clock,  and  off 
Shovel  Full  light  a  half  hour  later.  If  this  is 
ijorrect,  as  the  steamer  was  running  at  the  rate 
of  some  ten  or  twelve  knots  per  hour,  she  could 
not  have  come  opposite  Handkerchief  shoal  ear- 
lier than  from  two  to  half  past  two.  Hazard, 
the  master  of  the  steamer,  also  testifies  that  it 
was  about  one  as  they  were  approaching  Pol- 
lock Rip,  and  Newcomb,  the  wheelman  of  the 
steamer,  states  it  could  not  have  been  far  from 
three  o'clock  when  they  were  off  the  Handker- 
chief light.  It  may  then  safely  be  assumed, 
that  when  the  steamer  and  tow  left  Handker- 
<chief  shoal  for  Cross  Rip  light,  it  was  at  least 
two  o'clock  in  the  moniing.  and  probably  later. 
From  Handkerchief  light  the  steamer  ran  with 
her  full  speed  for  some  time,  and  then,  shutting 
off  her  steam,  ran  with  a  less  rate  of  speed  until 
between  three  and  four  o'clock,  when  the  ship 
took  the  ground  on  the  Tuckernuck  shoal,  fully 
three  miles  and  one  third  south  of  the  correct 
course  to  Cross  Rip  light,  where,  after  some 
vain  endeavors  to  drag  her  off,  the  steamer  left 
lier  and  cast  anchor  in  the  neicfhborhood.  When 
daylight  returned,  a  faint  effort  was  made  to 
reach  the  ship,  and  this  proving  unsuccessful, 
the  steamer  left  for  Edgertown  to  obtain  assist- 
ance. It  is  to  recover  the  damages  sustained  by 
the  ship  in  consequence  of  *this  careless  [*4l4 
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and  unskilful  towage,  that  the  libel  has  been 
filed,  and  the  first  question  is,  whether  the  tow- 
age was  either  unskilful  or  negligent. 

It  must  be  conceded  that  an  engagement  to 
tow  does  not  impose  either  an  obligation  to  in- 
sure, or  the  liability  of  commop  carriers.  The 
burden  is  always  upon  him  who  alleges  the 
breach  of  such  a  contract  to  show  either  that 
there  has  been  no  attempt  at  performance,  of 
that  there  has  been  negligence  or  imskil fulness 
to  his  injury  in  the  performance.  Unlike  the 
case  of  common  carriers,  damage  sustained  by 
the  tow  does  not  ordinarily  raise  a  presumption 
that  the  tug  has  been  in  fault.  The  contract 
requires  no  more  than  that  he  who  undertakes 
to  tow  shall  carry  out  his  undertaking  with 
that  decree  of  caution  and  skill  which  prudent 
navigators  usually  employ  in  similar  services. 
But  there  may  be  cases  in  which  the  result  is  a 
safe  criterion  by  which  to  judge  of  the  charac- 
ter of  the  act  which  has  caused  it.  Had  the 
ship  in  this  case  been  towed  upon  a  shoal  ten 
miles  north  or  ten  miles  east  of  Handkerchief 
shoal,  after  leaving  that  shoal  for  Cross  Rip,  it 
cannot  be  doubted  that  the  fact  of  the  strand- 
ing at  such  a  place,  would,  in  the  absence  of  ex- 
planation, be  almost  conclusive  evidence  of  un- 
skilfulness  or  carelessness  in  the  navigation  of 
the  tug.  The  place  where  the  injury  occurred 
would  be  considered  in  connection  with  the  in- 
jury itself,  and  together,  they  would  very  sat- 
isfactorily show  a  breach  of  the  contract,  if  no 
excuse  were  given.  At  least  they  would  be  suffi- 
cient to  cast  upon  the  claimants  of  the  tug  the 
burden  of  establishing  some  excuse  for  the  de- 
viation from  the  usual  and  proper  course. 

In  the  present  case  the  aeparture  from  the 
true  course  was  not  so  great,  but  it  was  enough 
to  devolve  upon  the  tug  the  duty  of  explana- 
tion. The  ship  was,  as  we  have  noticed,  towed 
upon  a  shoal  more  than  three  miles  south  of 
the  proper  course  to  Cross  Rip  li^ht.  Had  the 
course  been  a  long  one  the  deviation  would  not 
have  been  so  remarkable.  But  as  the  entire 
distance  from  Handkerchief  shoal  to  Cross  Rip 
is  less  than  thirteen  statute  miles,  and  as  the 
ship  was  stranded  when  only  about  three  quar- 
ters of  this  distance  was  *passed,  it  is  [*415 
apparent  there  must  have  been  eiiiier  bad  man- 
agement of  the  tug,  or  some  unusual  cause  must 
have  operated  to  produce  the  disaster;  a  cause 
against  which  ordinary  prudence  was  not  bound 
to  guard.  Certainly  this  is  enough  to  impose 
upon  the  tuff  the  necessity  of  explaining  how 
she  came  to  be  so  far  off  her  course  in  running 
so  short  a  distance.  W^e  do  not  say  that  in  or- 
der to  excuse  her  it  must  be  shown  the  accident 
was  inevitable,  but  it  ought  to  appear  that  so 
remarkable  a  deviation  from  her  correct  course, 
made  so  soon  after  leaving  Handkerchief  light, 
was  consistent  with  cautious  and  skilful  man- 
agement. 

The  weight  of  the  evidence  is  that  the  ship 
was  nm  upon  the  shoal  in  a  little  more  than  an 
hour;  manifestlv  not  more  than  an  hour  and  a 
half,  after  she  had  passed  Handkerchief  light. 
All  the  witnesses  agree  that  it  was  between 
three  and  four  o'clock  when  she  took  ground. 
Captain  Hazard,  of  the  steamer,  testifies,  that 
when  thev  first  struck  the  shoal  it  was  between 
three  and  four,  and  he  thinks  about  a  quarter 
before  four.    It  was  probably  earner;  for  he 
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adds  it  was  a  little  after  four  when  the  steamer* 
came  to  anchor,  and  Sherwood,  the  pilot,  states 
the  steamer  came  to  anchor  a  quarter  before 
four.  Yet,  after  the  ship  struck,  the  steamer 
headed  toward  the  east  and  pulled  upon  the  ship 
fifteen  or  twenty  minutes,  to  drag  her  off.  She 
then  headed  south,  and  finding  herself  in  shoal 
water,  slipped  the  end  of  the  hawser,  and  ten 
or  fifteen  minutes  afterwards  let  go  her  anchor. 
It  is  hardly  probable,  therefore,  that  it  was  later 
than  half  past  three  when  the  ship  went  upon 
the  shoals.  It  follows  that  the  entire  depar- 
ture from  the  true  course  was  made  within  this 
Seriod  of  an  hour,  or,  at  most,  an  hour  and  a 
alf. 

The  excuses  set  up  in  behalf  of  the  steamer 
are  that  the  night  was  foggy  and  dark,  and  that 
the  currents  were  variable,  conflicting  and  im- 
perceptible. There  is  no  evidence  that  there 
was  any  wind  which  could  have  caused  embar- 
rassment imtil  some  time  after  the  ship  had 
stranded.  It  blew  lightly  from  the  south  and 
east,  and  its  tendency,  therefore,  was  to  keep 
the  steamer  up  to  the  northward  of  her  true 
course.  It  was  raining,  but  there  was  no  foe 
until  after  Handkerchief  light  had  been  passed. 
Soon  afterwards  the  weather  began  to  grow 
misty  and  thick,  and  Captain  Hazard  states  that 
when  they  had  got  about  half  way  from  the  Hand- 
kerchief to  Cross  Rip,  it  became  so  very  thick 
they  could  barely  see  the  ship  astern  of  them, 
six  hundred  feet  off.  But  he  says  that  after 
passing  the  Handkerchief  three  miles,  they  could 
see  the  light  astern,  and  also,  he  thinks,  the 
light  on  the  northeast  comer  of  Nantucket  ( six 
miles  distant) ;  but  that  after  that  it  shut  down 
so  thick  they  could  not  see  the  lights  astern  or 
that  of  Nantucket.  Sherwood,  the  pilot,  says 
that  after  they  had  got  about  a  mile  past  Hand- 
kerchief, it  shut  down  a  dense  fog,  and  they 
could  not  see  the  lights  of  the  Shooting  Star. 
Newcomb,  who  was  at  the  wheel  of  the  steamer, 
testifies  that  "after  passing  Handkerchief,  in 
fifteen  or  twenty  minutes  (when  the  steamer 
must  have  cone  three  or  four  miles)  it  began  to 
close  in  thick.  In  not  to  exceed  half  an  hour 
it  9hut  in  very  close ;  could  not  see  any  light  at 
all.  When  it  shut  in  so  dark  we  could  not  see 
light,  wc  then  ran^  the  bell  to  shut  off."  The 
testimony  of  the  pilot  is  that  they  ran  thirty- 
two  minutes  in  the  fog  before  the  steam  was 
shut  off.  The  clear  preponderance  of  the  testi- 
mony is,  that  it  was  not  until  they  had  passed 
over  about  half  the  distance  to*  Cross  Rip,  that 
the  fog  became  so  dense  that  the  light  could  not 
be  seen.  If  this  is  so,  there  was  no  difficultv  in 
determining  the  position  of  the  steamer.  It  is 
not  perceived,  however,  that  this  is  very  mate- 
rial. The  fog,  whether  dense  or  thin,  was  itself 
no  embarrassment  to  the  steamer's  taking  and 
keeping  the  right  course,  a  course  marked  on 
the  chart,  and  well  known  by  tlie  pilot  and  by 
the  captain. 

Though  the  currents  were  variable  in  the  di- 
416*]  rection  of  *their  flow,  yet  both  their  di- 
rection and  their  force  were  well  known.  All 
that  was  needed  was  to  give  them  careful  atten- 
tion, and  to  make  allowances  for  their  opera- 
tion. So  much  prudent  navigation  required. 
Tliere  is  no  evidence  that  they  were  of  unusual 
strength  on  the  night  of  the  disaster,  or  that 
they  ran  in  an  unusual  direction,  and  there  was 
nothing  in*  the  stete  of  the  weather  to  cause  a 
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difference  from  what  was  common.  Ordinary 
skill  was  quite  sufficient  to  enable  the  pilot  of 
the  tug  to  counteract  their  force,  and  to  keep 
both  the  tug  and  the  tow  on  the  proper  course. 
It  was  during  the  first  third  of  the  tide  that  the 
passage  was  made  over  the  first  third  of  the 
course  from  Handkerchief  light  to  Cross  Rip,  as 
stated  by  the  pilot.  During  this  time  the  cur- 
rent or  tide  was  setting  northwest,  bearing  the 
steamer  northward,  and  on  the  last  half  of  the 
course,  on  which  she  entered  before  the  steam 
was  shut  off,  the  ebb  tide  was  setting  southwest. 
Such  is  the  evidence,  as  also  that,  after  the 
steam  was  shut  off^  the  motion  of  the  steamer 
through  the  water  was  at  the  rate  of  two  or 
three  knots  an  hour,  and  that  she  was  thus 
moving  about  forty-five  minutes  before  the  ship 
struck.  If  this  is  so,  she  was  constantly  mak- 
ing westing  during  that  three  quarters  of  an 
hour,  if  heaiied  right;  and,  if  taie  was  in  the 
right  position  when  the  steam  was  shut  off,  the 
calculatii^  is  easy  that  shows  a  southwest  cur- 
rent coulcT  not  have  carried  her  on  to  Tucker- 
nuck  shoal.  It  is  plain,  therefore,  the  strand- 
ing of  the  ship  was  not  the  fault  of  the  currents, 
lliey  do  not  account  for  it,  even  if  nothing  was 
done  to  coimteract  their  known  tendency. 

There  is  nothing  else  in  the  case  that  tends 
to  show  that  the  disaster  was  not  due  to  the 
negligence  of  the  tug.  On  the  contrary,  there 
is  very  considerable  evidence  that  her  compass- 
es were  imtrue,  and  so  deranged  as  on  a  wester- 
ly course  to  head  her  too  much  to  the  south. 
This,  of  itself,  would  account  for  the  deviation, 
and  this  of  course  would  be  the  steamer's  fault. 

It  has  been  strenuously  argued  that  the  great 
injury  to  the  ship  was  caused  by  her  own  mis- 
management after  she  'had  struck  the  [*417 
shoal  and  cast  her  port  anchor.  After  daylight, 
when  the  steamer  was  about  to  back  down  in 
order  to  attech  herself  again  to  the  ship,  which 
had  then  got  off  the  shoal  and  was  riding  at  an- 
chor, the  ship's  crew  commenced  heaving  on  the 
anchor;  and  it  is  alleged  they  hove  short,  so 
that  the  anchor  was  picked  up,  and,  a  gale  com- 
ing on  to  blow  suddenly,  she  went  again  upon 
the  shoal.  The  anchor,  however,  instead  of  be- 
ing picked  up.  was  lost,  and  it  was  proper  to 
heave  upon  it  in  order  to  bring  the  ship  nearer 
the  stem  of  the  steamer,  and  thus  aid  in  the  ef- 
fort to  renew  attachment  to  the  steamer.  We 
do  not  discover  in  this  any  negligence  on  the 
part  of  the  ship.  What  was  done  was  rendered 
prudent,  if  not  necessary,  by  the  prior  miscon- 
duct of  the  tug.  Nor  was  casting  the  starboard 
anchor,  after  the  ship  broke  adrift,  negligence 
under  the  circumstances,  though  it  proved  un- 
fortunate, and  though  the  ship  afterwards 
swung  upon  it  and  bilged.  The  port  anchor  had 
been  lost,  and  the  wind  was  then  blowing  a  gale. 
Probably  the  bilging  was  what  saved  the  ship 
from  total  destruction ;  and,  if  casting  the  star- 
board anchor  was  an  act  of  misteken  judgment, 
it  cannot  excuse  the  tug,  which  negligently 
brought  the  ship  into  the  peril  from  whidi  she 
sought  thus  to  escape. 

The  attempt  to  escape  responsibility  under 
the  alle^tion  that  the  wrong,  if  any,  was  that 
of  the  pilot,  and  that  the  pilot  was  the  employee 
of  the  ship,  and  not  of  the  steamer,  wholly  fails. 
Neither  the  written  contract  for  towage  nor 
the  antecedent  negotiation  esteblishes  any  such 
thing.    Under  the  engagements  of  the  steamer, 
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assumed  before  the  contract  of  towage  was 
made,  it  was  impossible  to  have  any  other  pilot 
than  Sherwood,  who  was  the  pilot  of  the  steam- 
er, and  there  is  nothing  to  show  that  the  ship 
undertook  to  run  the  risk  of  pilotage. 

Tt  is  finally  objected  that  the  deposition  of 
Levi  Hotchkiss  was  allowed  to  be  read,  though, 
he  was  incompetent  when  it  was  taken.  It  does 
not  appear  to  have  been  used  in  either  the  dis- 
trict or  the  circuit  court,  though  it  was  read  be- 
fore the  commissioner  appointed  to  ascertain 
418*]  the  damages.  Objection  *was  made  to  it 
there,  and  it  must  be  conceded  the  deposition 
should  not  have  been  received,  but  its  reception 
can  hardly  justify  us  in  sending  the  case  back 
for  a  new  trial.  When  the  commissioner  re- 
ceived it,  if  it  was  intended  to  insist  upon  the 
objection,  application  should  have  been  made  to 
the  court  for  an  order  to  exclude  it.  This  was 
not  done.  Conceding,  however,  that  the  error 
was  not  tlius  cured,  still  the  evidence  before  the 
commissioner  related  only  to  the  amount  of 
damages,  and  without  the  testimony  of  Hotch- 
kiss, the  damages  were  plainly  more  than  the 
libelants  are  entitled  to  recover  in  this  proceed- 
ing. The  libel  was  in  rem  against  the  steamer, 
and  the  decree  cannot  be  for  more  than  is  with- 
in the  jurisdiction  of  the  court.  The  steamer 
was  discharged  from  arrest,  on  stipulation  in 
the  sum  of  $18,000  for  value,  and  $250  for  costs. 
The  stipulators,  to  the  extent  of  their  stipula- 
tion, have  been  substituted  for  the  steamer,  and 
thus  nothing  but  the  $18,000  value  and  $250 
for  costs  in  within  the  control  of  the  court.  To 
that  extent  and  no  greater,  the  stipulators  have 
subjected  themselves  to  the  judgment  of  the 
court,  and  they  cannot  be  made  liable  as  stipu- 
lators beyond  it.  This  was  determined  in  the 
case  of  The  Ann  Caroline,  2  Wall.  538,  17  L.  ed. 
833,  and  we  need  not  repeat  what  was  then  said. 
The  decree  in  this  case  was  largely  in  excess  of 
the  stipulation,  and  while  it  is  affirmed  upon  its 
merits,  it  must  be  modified  in  regard  to  the 
amount  of  damages  recoverable  from  the  stipu- 
lators. 

The  decree  of  the  Circuit  Court  is  affirmed^ 
with  the  modification  that  it  he  reduced  to  the 
sum  of  $1S,000  damages  and  $250  costs;  and  it 
is  further  ordered  that  each  party  pay  his  oum 
costs  in  this  court. 


THE  NICHOLSON  PAVEMENT  COMPANY, 

Plff.  in  Err., 

V, 

CHARLES  E.  JENKINS. 

(See  3.  C.  14  Wall.  452-457.) 

Construction  of  assignment   of  patent — exten- 
sion of  patent. 

1.  An  assignment  of  an  Interest  in  an  invention 
secured  by  letters  patent  Is  a  contract,  and  is  to  be 
construed  so  as  to  carry  out  the  intention  ot  the 
parties  to  it. 

2.  The  words,  "to  the  full  end  of  the  term  for 
which  the  said  letters  patent  are  or  may  be  grant- 
ed in  such  asMifniinent.  necessarily  import  an  inten- 

Note. — Aasiptiment  before  issuing  and  re-iaauing 
potent;  when  a^aignmrnt  trannfera  ea^iended  term 
see  note  to  Gaylcr  v.  Wilder,  13  L.  ed.  U.  S.  504. 
14  Wall. 


tlon  to  convey  both  a  present  and  a  future  interest, 
including  a  renewal  and  extension  of  the  patent 

[No.  63.] 
Argued  Jan.  12,  1872.    Decided  Jan.  29,  1872. 

IN  ERROR  to  the  CMrcuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  was  an  action  commenced  in  the  court 
below  by  Jenkins,  to  recover  the  royalty  estab- 
lished by  the  patentee,  for  license  to  lay  down 
thfe  pavement  known  as  the  Nicholson  pave- 
ment. In  1854,  Samuel  Nicholson  obtained  let- 
ters patent  for  an  improvement  in  wooden  pave- 
ment. In  Dec,  1863,  he  obtained  a  re-issue  of 
the  letters  patent.  In  Dec,  1864,  said  Samuel 
Nicholson  executed  the  following  assignment  of 
an  interest  in  said  invention  and  letters  patent, 
to  Jonathan  Taylor,  viz.  : 

"WTiereas,  I,  Samuel  Nicholson,  of  Boston,  in 
the  state  of  Massachusetts,  invented  a  certain 
new  and  useful  improvement  in  wooden  pave- 
ments, for  which  letters  patent  of  the  United 
States  of  America  (numbered  1584  of  re-issued 
patents,  and  bearinfif  date  the  Ist  day  of  Decem- 
ber, in  the  year  1863)  have  been  granted  to  me, 
giving  to  me  and  my  legal  representatives  the 
exclusive  right  of  making,  using,  and  vending 
the  same  invention  throu^^liout  uie  said  United 
States,  the  original  patent  being  dated  Aug.  8, 
1853,  and  sriven  for  the  term  of  fourteen  years. 

"And  whereas,  Jonathan  Taylor,  of  Milwau- 
kee, in  the  state  of  Wisconsin,  has  agreed  to 
purchase  from  me  all  the  right,  title,  and  inter- 
est which  I  have  in  and  to  the  said  invention, 
for  and  in  the  city  of  San  Francisco  in  the  state 
of  California,  as  secured  by  the  said  letters  pat- 
ent, and  has  paid  to  me  the  sum  of  $1,  the  re- 
ceipt whereof  is  hereby  acknowledged.  Now, 
therefore,  this  indenture  witnesseth,  that,  for 
and  in  consideration  of  the  said  sum  to  me  paid, 
I  have  assigned,  sold,  and  set  over,  and  do  nere- 
by  assign,  sell,  and  set  over,  unto  the  said  Jona- 
than Taylor,  all  the  right,  title,  and  interest 
which  I  have  in  said  invention  and  letters  pat- 
ent, for  and  in  the  said  city  of  San  Francisco, 
but  in  no  other  place ;  the  same  to  be  held  and 
enjoyed  by  the  said  Taylor  for  the  use  and  be- 
hoof of  him  and  his  legal  representatives,  fx)  the 
full  end  of  the  term  for  which  the  said  letters 
patent  are  or  may  be  granted,  as  fully  and  ef- 
fectively as  the  same  would  have  been  held  and 
enjoyed  by  me  had  this  assignment  never  been 
made.  In  testimony  whereof  I  have  hereunto 
set  my  signature  and  affixed  my  seal,  this  1st 
day  of  December,  a.  d.  1804. 

"Samuel  Nicholson." 

The  patent  referred  to  in  said  assignment  is 
the  same  patent  issued  to  Nicholson  in  1854, 
erroneously  referred  to  as  issued  in  1853,  and 
reissued  in  1863.  Taylor,  prior  to  Aug.,  1868,* 
assigned  all  his  interest  in  said  patent  acquired 
under  said  assignment  to  the  Nicholson  Pave- 
ment Company,  original  defendant  in  this  suit, 
and  the  said  interest  was  held  by  defendant  at 
the  time  of  the  commencement  of  this  suit. 

In  August,  1867,  said  Nicholson  obtained  an- 
other re-issue  of  the  said  letters  patent,  on  an 
amended  specification.  Nicholson  having  sub- 
sequently died,  in  January,  1868,  and  George  T. 
Bigelow  having  been  appointed  his  administra* 
tor,  said  Bigelow,  in  his  character  of  adminis- 
trator, in  July,  1868,  procured  from  the  Com- 
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missioner  of  Patents  a  renewal  or  extension  of 
said  letters  patent  for  seven  years,  from  Aug. 
8,  1868,  in  pursuance  of  the  18th  section  of  the 
act  of  Congress  of  July  4,  1836,  and  of  May  27, 
1848.  Afterward,  the  plaintiff  below  acquired 
.through  assignment  from  said  Bigelow  as  ad- 
ministrator made  Aug.  14,  18C8,  all  his  right, 
title,  and  interest  in  said  invention  and  patents 
for  the  state  of  California.  Since  said  Aug.  14, 
1868,  the  defendant  below,  without  leave  or  li- 
cense of  plaintiff,  has  constructed  and  laid 
down  in  the  city  of  San  Francisco  a  large 
amount  of  pavement,  employing  in  its  construc- 
tion the  invention  for  which  said  letters  patent 
were  issued. 

The  question  in  this  case  is  whether  the  as- 
signment from  Nicholson  to  Jonathan  Taylor, 
of  Dec.  1,  1864,  set  out  in  the  statement  of  facts, 
vested  any  estate,  right,  title,  or  interest  in  the 
assignee,  m  or  to  the  extended  or  renewed  term, 
which  was  acquired  fcy  Bigelow  as  administra- 
tor, under  the  act  of  Congress  subsequent  to  the 
date  of  said  assignment. 

Messrs,  R,  J.  Breni  and  T.  T.  Crittenden, 
for  plaintiff  in  error: 

1.  The  Commissioner  of  Patents  was  author- 
ized to  grant  extensions  for  seven  years,  and  the 
original  letters  patent  then  became  virtually  a 
patent  for  twenty-one  years. 

5  Stat,  at  L.  p.  124,  $  18 ;  OiJ>8on  v.  Harris, 
1  Blatchf.  169;  WooeUcorth  ▼.  Edwards,  3 
Woodb.  &  M.  126. 

2.  The  inchoate  right  of  the  inventor  to  the 
exclusive  privileges  under  an  extension  of  let- 
ters patent,  is  the  subject  of  a  sale. 

Wtlsoii  V.  Rousseau,  4  How.  646;  Wilson  v. 
Tufyier,  Taney,  C.  C.  278;  affirmed,  4  How.  712; 
Clum  V.  Br  ever,  2  Curt.  506;  Day  v.  Candee,  3 
Fish.  9;  Aiken  v.  Dolan,  3  Fish.  197;  Harts- 
horn V.  Day,  19  How.  220,  16  L.  ed.  610. 

3.  The  words  of  the  assignment  are  appli- 
cable only  to  a  design  to  convey  both  a  present 
and  future  interest. 

Phelps  V.  Comstock,  4  McLean,  354;  Case  v. 
Redfield,  4  McLenn,  628;  Ifesmilh  v.  Calvert,  1 
W.  &  M.  34;  Clum  v.  Brewer,  2  Curt.  507; 
Woodioorih  v.  Sherma/n,  3  Story,  174 ;  Mitchell 
V.  Winslowy,  2  Story,  639 ;  Chase  v.  Walker,  3 
Fish.  123;  Bloomer  v.  Millinger,  1  Wall.  340, 

17  L.  ed.  581 ;  Comrs.  v.  Whitely,  4  Wall.  622, 

18  L.  ed.  336;  Brooks  v.  Bicknell,  4  McLean, 
64;  Act  of  July  4,  1836,  6  Stat,  at  L.  117. 

4.  The  assignment  is  to  be  construed  in  the 
sense  in  which  both  parties  understood  and  in- 
tended it  at  the  time  it  was  made  and  to  secure 
to  the  purchaser  the  right  which  he  intended  to 
buy,  and  supposed  he  had  bought,  and  which 
the  patentee  must  have  intended  to  sell,  and  at 
the  time  of  the  contract  must  have  supposed  he 
had  sold. 

Messrs,  J,  R.  Rharpstein  and  Matt.  H. 
Carpenter,  for  defendant  in  error: 

The  assignment  to  the  defendant  in  error  is 
of  the  extended  or  renewed  term,  and  it  is  con- 
ceded that  it  vests  in  him  the  right  to  it,  unless 
the  assignment  of  Nicholson  to  Taylor  imder 
the  former  term,  embraced  the  extended  as  well 
as  the  original  term.  So  that  it  is  only  impor- 
tant now  to  ascertain  whether  the  assignment 
of  Nicholson  to  Taylor  contains  any  provision 
looking  to  an  interest  beyond  that  which  the 
patentee  had  then  already  secured.  If  not,  we 
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may  safely  assume  that  those  claiming  under 
Taylor  take  nothing  under  the  extension. 

Wilson  V.  Rousseau,  4  How.  682;  Bloomer  v. 
MoQuewan,  14  How.  549;  Curt.  Pat.  8  203. 

The  conclusion,  therefore,  to  which  the  cases, 
as  well  as  sound  principle,  lead,  is  this:  that 
the  only  presumption  applicable  to  such  instru- 
ments is,  that  the  parties  dealt  for  the  existing 
term,  unless  a  provision  was  inserted  in  the 
grant  or  assignment  looking  to  a  further  inter- 
est. Curt.  Pat.  §  209;  Gibson  v.  Cook,  2 
Blatchf.  144;  Bloome7'  v.  McQuetcan,  supra; 
Clum  V.  Brewer,  2  Curt.  520. 

In  the  assignment  of  Nicholson  to  Taylor,  no 
allusion  is  made  to  an  extension  or  renewal  of 
the  patent  for  a  further  term,  and  the  interest 
assigned  is  clearly  that,  and  that  alcme,  which 
the  patentee  had  already  acquired. 

Mr.  Justice  DaTis  delivered  the  opinion  of 

the  court: 

The  controversy  in  this  case  rose  out  of  the 
different  views  taken  by  the  parties  to  the  rec- 
ord, of  their  rights  under  the  deed  of  assign- 
ment of  the  Ist  of  December,  1864,  from  Nichol- 
son to  Taylor,  through  whom  the  plaintiff  in 
error  claims.  The  learned  court  below  held  that 
Taylor  and  his  assigns  took  by  it  no  interest  in 
the  renewed  or  extended  term  of  the  patent,  but 
only  such  interest  as  was  covered  by  the  orig- 
inal patent  and  the  re-issues  of  the  original 
term. 

An  assignment  of  an  interest  in  an  invention 
secured  by  letters  patent,  is  a  contract  and,  like 
all  other  contracts,  is  to  be  construed  so  as  to 
carry  out  the  intention  of  the  parties  to  it.  It 
is  well  settled  that  the  title  of  an  inventor  to 
obtain  an  extension  may  be  the  subject  of  a  con- 
tract of  sale,  and  the  inquiry  is,  whether  the  in- 
strument of  sale  employed  in  this  case  did  se- 
cure to  the  purchaser  an  interest  not  merely  in 
the  original  letters  patent,  but  in  any  subse- 
quent extension  of  them.  It  recites  the  inven- 
tion and  the  agreement  of  Taylor  to  purchase 
the  right  to  use  it  in  the  city  of  San  Francisco, 
and  then  conveys  to  him  all  the  title  and  inter- 
est which  Nicholson  had  in  the  invention  and 
letters  patent  lor  and  in  the  said  city ;  to  be  en- 
joyed by  Taylor  and  his  legal  representatives 
to  the  full  end  of  the  term  for  which  the  said 
letters  patent  are  or  may  be  granted.  There  is 
no  artificial  rule  in  construing  a  contract,  and 
effect,  if  possible,  is  to  be  given  to  every  part  of 
it,  in  order  to  ascertain  the  meaning  of  the  par- 
ties to  it.  Taking  this  whole  deed  together,  it 
is  quite  clear  that  it  was  intended  to  secure  to 
Taylor  and  his  assigns  the  right  to  use  the  in- 
vention in  San  Francisco,  as  long  as  Nicholson 
and  his  representatives  had  the  right  to  use  it 
anywhere  else.  Manifestly  something  more  was 
intended  to  be  assigned  than  the  interest  then 
secured  by  letters  patent.  The  words  "to  the 
full  end  of  the  term  for  which  the  said  letters 
patent  are  or  may  be  granted"  necessarily  im- 
port an  intention  to  convey  both  a  present  and 
a  future  interest,  and  it  would  be  a  narrow  rule 
of  construction  to  say  that  they  were  designed 
to  apply  to  a  re-issue  'merely,  when  the  ['457 
invention  itself,  by  the  very  words  of  the  assign- 
ment, is  transferred.  It  was  easy  to  have  re- 
stricted the  right  to  use  the  invention  to  the  end 
of  the  term  of  the  original  letters  and  re-i$«sue8, 
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but  this  was  not  done;  and  in  view  of  the  right 
of  the  inventor  in  certain  contingencies  to  a  re- 
newal— ^which  must  have  been  well  known  to 
both  buyer  and  seller  of  this  kind  of  property — 
we  are  led  to  the  conclusion  that  both  parties 
contracted  with  reference  to  it.  The  case  of  R. 
Co,  V.  Trimble,  decided  by  this  court  at  its  last 
tei-m,  10  Wall.  3U7,  19  L.  ed.  948,  is  not  differ- 
ent in  principle  from  this,  although  in  that  case 
the  language  used  is  somewhat  broader. 

Judgment   reversed,  and  a  venire  de  novo 
awarded. 


679»]  *^THE  BARK  DELAWARE,  etc.,  Nich- 
olas Birchard,  Claimant,  Appt., 

V, 

OREGON  IRON  COMPANY. 

(See   S.   C.   **The  Delaware/'  U   Wall.  679-606.) 

Qooda,  tchen  not  lost  by  act  of  God  or  perils  of 
the  sea — bill  of  lading — how  far  may  be  con- 
tradioted — when  cannot  be  varied. 

1.  Goods,  though  lost  by  perils  of  the  sea,  If  they 
were  stowed  on  deck  without  the  consent  of  the 
shipper,  are  not  regarded  as  goods  lost  by  the  act 
of  God,  nor  by  perils  of  the  sea  so  as  to  excuse  the 
carrier  from  delivering  the  goods  shipped. 

2.  A  bill  of  lading,  in  the  usual  form,  is  a  re- 
ceipt  for    the  quantity   of  goods   shipped,   and'  a 

Sromise    to    transport   and   deliver    the    same   as 
herein  stipulated. 

3.  So  far  as  It  Is  a  receipt,  it  mav  be  contradict- 
ed by  oral  testimony ;  so  far  as  it  is  evidence  of  a 
contract  between  the  parties,  it  stands  on  the  foot- 
ing oC  all  other  contracts  in  writing,  and  cannot  be 
contradicted  nor  varied  by  parol  evidence. 

4.  If  the  bill  of  lading  is  silent  as  to  the  mode 
of  stowing  the  goods,  it  importis  that  the  goods  are 
to  be  carried  under  deck,  and  parol  evidence  that 
the  shipper  agreed  that  the  goods  should  be  stowed 
on  deck,  cannot  be  received. 

[No.  21.] 
Argued  Dec,  It,  1871,    Decided  Jan.  29,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  ]it>el  in  this  cause  was  filed  in  the  district 
court  by  the  appellees,  for  the  recovery  of  $5,- 
000  damages,  for  the  non-delivery  of  seventy- 
five  tons  of  pig-iron,  laden  on  board  of  the  bark 
Delaware  at  Portland,  to  be  carried  to  San 
Francisco,  at  a  freight  of  $4.50  per  ton.  The 
bill  of  lading  is  in  the  usual  form. 

The  answer  admits  the  shipment  of  the  iron 
as  alleged,  at  Portland  for  San  Francisco,  and 
the  bill  of  lading.  As  a  defense  to  the  non-de- 
livery, it  sets  up  that,  by  agreement  made  be- 
tween the  libelant  and  the  master  of  the  vessel 
before  the  shipment  of  the  iron  or  the  signing 
of  the  bills  oi  lading,  the  iron  was  stowed  on 
deck;  that,  being  so  stowed  with  all  proper 
care,  the  greater  part  of  it,  in  fact  all  of  it  but 
13,910  pounds,  was  thrown  overboard  by  way 
of  jettison  during  the  voyage  to  San  Francisco, 
by  reason  of  ^  peril  of  the  sea. 

By  the  action  and  decision  of  the  district 
court  the  whole  controversy  finally  resolved  it- 
self into  the  question  of  whether,  under  a  clean 
bill  of  lading,  the  parol  proof  offered  by  the 
ship  to  show  a  previous  agreement  to  stow  on 
deck,  was  admissible.  The  district  court  ruled 
it  all  out. 

The  district  judge  held  the  proof  to  be  that  of 
the  seventy-five  tons  of  iron  shipped,  but  six 
tons  ninety  pounds  were  delivered,  and  that  the 
other  sixty-eight  tons  and  2,150  pounds  were  | 
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worth  $50  a  ton,  and  that  the  libelants  wer» 
entitled  to  a  decree  for  that  amount,  less  the 
freight,  $4.50  per  ton,  on  the  whole  seventy-five 
tons. 

On  the  appeal  in  the  circuit  court,  the  case 
was  ar^ed  and  'submitted  on  the  pleadings  and 
proofs  in  the  district  court,  and  the  decree  of 
that  court  was  in  all  respects  affirmed. 

A  further  statement  appears  in  the  opinion. 

Messrs,  £•  Casserly  and  Milton  ^ndros, 
for  appellant: 

The  parol  evidence  offered  on  the  part  of  the 
vessel  in  the  district  court,  to  prove  a  consent 
by  the  libelant  that  the  iron  might  be  stowed  on 
deck,  was  admissible,  although  the  bill  of  lad- 
ing was  in  the  usual  form ;  and  the  court  erred 
in  rejecting  it. 

The  rule  as  to  admitting  parol  evidence  where 
there  is  a  written  contract,  is  exactly  stated  as 
the  result  of  the  authorities,  by  our  leading  text 
writer  who  holds  it  with  all  due  strictness. 

"Parol  contemporaneous  evidence  is  inadmis- 
sible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument." 

1  Greenl.  Ev.  §  276,  and  see  n.  3 ;  see,  also,  1 
Stark,  Ev.,  by  Sharswood,  648,  713;  1  Duer, 
Ins.,  176,  §  27;  276,  f  70;  2  Duer,  668,  S  17; 
669,  671,  §  18. 

How,  then,  did  the  proposed  parol  evid^ice 
contradict  or  vary  the  terms  of  the  written  in- 
strument, in  bhis  case  the  bill  of  lading? 

Like  all  other  bills  of  lading  in  the  usual 
form,  its  terms  are  these,  and  these  only:  (1) 
That  the  master  acknowledges  the  receipt  of 
seventy-five  tons  of  pig-iron  marked  as  de- 
scribed; (2)  which  he  agiees  to  carry  on  the 
voyage  stated  from  Portland  to  San  Francisco; 
( 3 )  there  to  deliver  to  the  persons  stated  in 
like  good  order,  etc.,  danger  of  the  seas,  etc.,  ex- 
cepted; (4)  upon  payment  of  the  freight  speci- 
fied. 

By  its  terms,  the  bill  of  lading  makes  no  pro- 
vision whatever  for  stowage  of  the  iron  shipped, 
still  less  for  stowage  of  it  in  any  particular 
place,  whether  below  or  upon  deck. 

As  the  bill  of  lading  by  its  terms  provider 
nothing  as  to  stowage;  and  as  the  law  allows 
the  parties  to  make  what  contract  they  choose 
as  to  that  subject.,  and  in  wliat  manner  they 
choose,  by  writing  or  by  word;  it  is  obviously 
incorrect  to  say  that  parol  proof  of  the  con- 
tract, or  consent  by  the  shipper  to  stow  on  deck, 
is  within  any  rule  against  parol  proof,  either  as 
contradicting  or  varying  "the  terms"  of  the 
writing,  or  as  substituting  words,  when  the  law 
demands  a  writing. 

It  is  said,  however,  that  though  by  its  terms 
the  common  or  "clean"  bill  of  lading  is  wholly 
silent  as  to  the  stowage,  yet  that  it  imports  that 
the  goods  are  to  be  safely  stowed  under  deck; 
that  this  is  a  condition  tecitly  annexed  to  the 
contract  by  operation  of  law ;  and  that  this  im- 
plied contract  is  so  conclusive,  that  the  law  will 
not  admit  parol  evidence  to  show  that  the  par- 
ties contracted  for  a  stowage  on  deck.  Such 
is,  substantially,  the  doctrine  of  the  two  princi- 
pal cases  reliea  upon  against  us. 

Creery  v.  Holly,  14  Wend.  26;  The  Waldo, 
Daveis,  167. 

Though  the  learned  district  judge.  Ware,  on 
another  branch  of  the  case,  goes  fully  into  the 
parol  proof  of  the  contract  to  stow  on  deck,  and 
holds  the  contract  not  fulfilled   (Daveis,  ino). 
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is  it  in  any  sense  correct  to  say  that  the  com- 
mon bill  of  lading  "imports  a  stowape  safely 
under  deck,"  or  that  such  is  ''the  condition  tac 
itly  annexed  to  the  contract  by  operation  of 
law?" 

On  the  contrary,  we  confidently  submit  that 
what  the  instrument  imports  or  implies  is  not 
a  stowage  in  any  particular  place  in  the  ship, 
on  or  under  the  aeck,  nor  in  any  particular 
manner  more  or  less  safe;  but  simply  a  stowage 
such  as  is  authorized  by  the  custom  or  usage 
of  trade,  whether  in  respect  to  the  particular 
article  of  freight,  or  to  the  particular  voyage 
which  the  ship  is  to  make. 

Prima  facie,  this  and  this  only  is  the  obliga- 
tion of  the  carrier  on  the  bill  of  lading.  It 
would  be  the  same  on  a  verbal  contract,  in  the 
same  general  words. 

The  whole  question  of  delivery,  time,  mode, 
place,  is  a  question  of  the  custom  of  business. 

1  Sm.  Lead.  Cas.  .319,  and  cases  cited. 

As  to  where  the  point  was  as  to  the  duty  of 
the  ferryman  to  carry  goods  up  a  slip,  see, 

Sm.  Lead.  Cas.  304. 

The  express  contract  in  the  bill  of  lading  here 
is  for  a  voyage  from  Portland  to  San  Francisco. 
This  calls  for  a  direct  voyage  and  without  devi- 
ation; yet  it  may  be  controlled  by  proof  of  a 
custom  or  usage  to  make  the  deviation  com- 
plained of. 

Lowry  V.  Russell,  8  Pick.  360,  held,  that 
proof  of  a  usflge  to  make  the  deviation,  or  of 
the  shipper's  knowledge  of  the  intent  to  make 
it,  was  admissible. 

The  Mary  Hatces,  U.  S  Dist.  Ct.  Mass.  Low- 
ell, J.,  cited  in  1  Pars.  Ship.  &  Adm.  191,  n.  1. 

Such  is  the  power  of  usage  in  modifying  or 
controlling  the  implied,  and  even  th^  expressed 
contract  of  the  common  bill  of  lading.  From 
the  nature  of  stowage,  the  power  of  usage  over 
the  subject  is  at  least  as  great. 

Stowage  is  completely  the  creature  of  usage. 
Hence  it  is,  doubtless,  that  the  common  bill  of 
lading  is  silent  as  to  stowage.  Under  such  a 
bill  of  lading,  whatever  usage  authorizes,  as  to 
either  the  place  or  manner  of  stowage,  whether 
as  respects  the  particular  goods  to  be  carried 
or  other  goods  in  the  same  ship,  or  the  particu- 
lar voyage  in  which  they  are  to  be  carried,  may 
lawfully  be  done  by  the  carrier. 

Da  Costa  v.  Edmunds,  4  Camp.  142;  Brown 
V.  CoTMcelU  1  Root,  60;  Milxcard  v.  Hihhert,  3 
Ad.  &  El.  (N.  S.)  120;  QouU  v.  Cliver,  4  Bing. 
(X.  C.)  134;  2  Man.  &  Gr.  208. 

The  usage  to  carry  deck  loads  is  more  favored 
in  the  case  of  a  steamer  plying  coastwise  than 
in  that  of  a  sailing  vessel. 

Harris  v.  Moody,  4  Bosw.  210;  and  affirmed, 
30  N.  Y.  266. 

What  goods  shall  be  carried  in  the  same  ship, 
and  how  and  where  they  shall  be  stowed  in  ref- 
erence to  each  other,  is  controlled  by  usage, 
rather  than  by  the  greater  or  less  safety  of  the 
goods. 

Rich  V.  Lamheri,  12  How.  asO;  Clark  v.  Bam- 
well,  12  How.  281;  Baacter  v.  Leland,  I  Blatchf. 
626;  see  n.  to  Am.  ed.  5  C.  B.  (N.  S.)  164  and 
cases  cited;  Abb.  Ship.  287,  Lond.  ed.  1854. 

In  the  case  then  of  the  common  bill  of  lading, 
which  is  silent  as  to  stowage,  there  is  no  in- 
variable practice  as  to  the  stowage  of  goods. 

Hence  it  is  not  quite  correct  to  sny  that  such 
a  bill  of  lading  imports  that  the  goods  arc  to  be 
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stowed  safely  under  deck;  or  that  such  is  tk 
condition  tacitly  annexed  to  the  contract  bf 
operation  of  law. 

The  common  bill  of  lading,  such  as  that  b 
this  case,  being  silent  on  the  subject  of  stowige, 
neither  impo^  nor  implies  any  particular 
place  of  stowage  of  goods.  That  aepends  whd- 
ly  upon  the  custom  of  the  trade  in  regard  to  ^ 
such  goods,  on  such  a  voyage. 

When  goods  are  shipped  under  a  bill  of  lad- 
ing, such  as  that  in  this  case,  the  presumptioo 
prima  facie  is,  that  the^  are  to  have  such  place 
of  stowage  as  is  according  to  the  custom  of  tiie 
trade ;  which  it  is  conceded,  in  view  of  the  cir- 
cumstances of  this  case,  would  have  been  under 
deck,  in  the  absence  of  an  agreement  for  a  deck 
stowage. 

That  the  effect  of  such  a  bill  of  lading  is 
simply  to  raise  a  presumption  of  the  nature  just 
described,  is  abundantly  clear  on  principle  aod 
authority. 

1  Stark,  Ev.,  by  Sharswood,  76,  710;  1  GreenL 
Ev.  §  292;  Best,  Pres.  132;  1  Duer,  Ins.  Lect2, 
pt.  2,  p.  244;  1  Am.  Ins.  278  (Lond.  1866); 
Clark  V.  Ins,  Co,  7  Mass.  360;  Yeats  v.  Pirn, 
Holt,  N.  P.  95;  Vemard  v.  Hudson,  3  Sunm. 
405;  The  Waldo,  Daveis,  161. 

As  a  bill  of  lading  expresses  nothing  as  to 
stowage,  and  for  its  construction  as  to  that  sub- 
ject requires  the  extrinsic  fact  of  a  general  cus- 
tom to  stow  under  deck  in  this  case,  out  of 
which  to  raise  the  presumption  of  an  agreement 
in  accordance  with  the  custom,  such  a  presump- 
tion may  be  rebutted  by  parol  proof  of  a  differ  J 
ent  agreement,  namely:  to  stow  under  deck.        '    1 

Undoubtedly,  it  might  be  rebutted  by  proof 
of  a  usage  to  carry  on  deck.  This  proof  would 
necessarily  be  by  parol.  Every  usage  is  matter 
of  proof.     1  Duer,  Ins.  182. 

llie  most  general  usages  are,  or  may  be,  es- 
tablished by  that  mode  of  proof  known  as  ju- 
dicial knowledge.  Those  less  general  are  pro\ied 
by  the  ordinary  testimony  in  the  courts. 

Most  of  the  cases,  pro  and  con,  already  cited 
in  this  case  show  this.  Clark  v.  Barnwell,  12 
How.  281 ;  Rich  v.  Lambert,  12  How.  357,  as  to 
a  general  usage;  Baxter  v.  Leland,  1  Blatdif. 
527;  Da  Costa  v.  Edmunds,  4  Camp.  142;  Con- 
voy's Wheat,  3  Wall.  230,  18  L.  ed.  197 ;  Broad- 
tcell  V.  Butler,  6  McLean,  296;  2  Redf.  Rw.  60, 
65. 

The  usages  there  mentioned  are  necessarily 
matters  of  express  proof  or  admitted  fact. 

Lowcry  v.  Russell,  8  Pick.  362;  The  Mary 
Hawes,  per  Lowell,  J.,  in  1  Pars.  Ship,  db  Adm. 
191,  n.  1;  2  Pars.  Ins.  81;  notes  1,  2;  2  Para. 
Ins.  6,  n.  2;  Planche  v.  Fletcher,  1  Doug.  253; 
De  Peyster  v.  Ins,  Co,  19  N.  Y.  274;  Renner  t. 
Bk.  9  Wheat.  582. 

Where  a  usage  to  carry  on  deck  is  relied  up- 
on, express  proof  is  always  made.  When  made, 
its  effect  is  simply  to  raise  a  presumption  that 
the  goods  in  question  are  so  tone  earned.  This 
proof  must,  of  course,  be  by  parol.  To  make  it,  ( 
does  not  vitiate  the  rules  against  parol  evidence 
in  contradiction  of  a  written  instrument.  Why 
not  rebut  it  by  parol  ? 

Upon  what  principle  can  it  be  said  that  a 
presumption,  being  as  it  is  but  a  form  of  proof, 
inferential  proof,  which  is  raised  by  parol,  m^f 
not  be  cut  down  by  parol?  Once  the  door  is 
open  to  parol  proof,  how  is  it  to  be  closed 
against  parol  proof  in  rebuttal?    Especially  as 
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the  presurapiion  raised  on  proof  of  the  usage  is 
but  indirect  proof,  while  the  express  agreement 
to  rebut  is  direct  proof. 

In  support  of  our  position  that  the  parol 
proof  should  have  been  admitted,  besides  tho 
ground  already  urged,  we  have  a  strong  body 
of  authorities  more  or  less  direct  to  the  point. 

Vernnrd  v.  HudsoUy  3  Sumn.  405;  1  Blatchf. 
527;  Saytrard  v.  Stevens^  3  Gray,  97;  Atty. 
Gen,  V.  Proprietors,  etc.,  3  Gray,  1 ;  Garrison  v. 
Ins.  Co.  19  How.  312,  15  L.  ed.  6«56;  The  A"tn- 
€lia,  Crabbe,  534;  Knox  v.  The  Nirietta,  Crabbc, 
541 ;  Lawrence  v.  M  in  turn,  17  How.  100,  15  L. 
cd.  58;  Gould  v.  Oliver,  2  Man.  &  Gr.  208;  Bax- 
ter v.  Leland,  1  Blatchf.  520. 

Messrs.  John  E.  Ward  and  Charles  E. 
"Wliiteliead,  for  appellee: 

The  loss  of  the  iron  in  this  case  having  been 
caused  by  its  having  been  stowed  on  deck,  in- 
stead of  in  the  hold,  and  this  having  been  the 
act  of  the  master,  the  ship  is  liable  for  all  loss 
occasioned  thereby. 

The  Portsmouth,  9  Wall.  084,  19  L.  ed.  755; 
Lawrence  v.  Mintum,  17  How.  112,  15  L.  ed.  03. 

A  master  ifi  bound  to  stow  goods  under  deck. 
If  he  carries  goods  on  deck  without  consent,  he 
does  it  at  his  risk. 

The  Paragon,  1  Ware,  329;  The  Waldo,  Da- 
veis,  161 ;  Vernard  v.  Hudson,  3  Sumn.  405. 

The  eflFect  of  a  bill  of  lading  in  usual  form, 
is  to  oblige  the  master  to  carry  goods  under 
deck. 

The  Peyiona,  2  Curt.  23. 

The  burden  of  p¥oof  is  on  the  ship-owner,  to 
prove  that  shipper  agreed  that  goods  should  be 
carried  on  deck. 

2  Curt.  21;  Lawrence  v.  Minturn,  supra. 

A  bill  of  lading  is  a  contract  and  a  receipt. 
So  far  as  it  is  a  contract,  it  cannot  be  varied  by 
parol  evidence. 

Goodrich  v.  N orris,  1  Abb.  Adra.  190;  Creery 
V.  Holly,  14  Wend.  20;  Barrett  v.  Rogers,  7 
Mass.  297 ;  Phil.  Ev.  3  Cow.  &  H.  1439. 

Parol  evidence  cannot  be  admitted  to  vary 
bill  of  lading  by  establishing  a  custom. 

The  Ixceside,  2  Suinn.  507. 

Parol  evidence  cannot  be  permitted  to  vary 
the  terms  or  legal  import  of  a  bill  of  lading,  to 
show  that  goods  might  be  stowed  on  deck. 

Creeiy  v.  Holly,  14  Wend.  20;  The  Waldo, 
Daveis,  107. 

596*]  *Mr.  Justice  Clifford  delivered,  the 
opinion  of  the  court: 

Ship-owners,  as  carriers  of  merchandise,  con- 
tract for  the  safe  custody,  due  transport  and 
right  delivery  of  the  goods;  and  the  shipper, 
consignee  or  owner  of  the  cargo  contracts  to 
pay  the  freight  and  charges;  and  by  the  mari- 
time law,  as  expounded  by  the  decisions  of  this 
court,  the  obligations  of  the  ship-owner  and  the 
shipper  are  reciprocal,  and  it  is  equally  well 
settled  that  the  maritime  law  creates  reciprocal 
liens  for  the  enforcement  of  those  obligations, 
unless  the  lien  is  waived  by  some  express  stipu- 
lation, or  is  displaced  by  seme  inconsistent  and 
irreconcilable  provision  in  the  charter-party  or 
bill  of  lading.  The  Eddy,  5  Wall.  494,  18  L. 
cd.  488;  The  Bird  of  Paradise,  5  Wall.  555,  18 
L.  ed.  004;  Bags  of  Linseed,  1  Black,  ll2,  17  L. 
cd.  37.  Shippers  should  in  all  cases  require  a 
bill  of  lading,  which  is  to  be  signed  by  the  mas- 
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ter,  whether  the  contract  of  aiTreightmcnt  is  by 
charter-party  or  without  any  such  customary 
written  instrument.  Where  the  goods  of  a  con- 
signment are  not  all  sent  on  board  at  the  same 
time,  it  is  usual  for  the  master,  mate,  or  other 
person  in  charge  of  the  deck,  and  acting  for  the 
carrier,  to  give  a  receipt  for  the  parcels  as  they 
arc  received,  and  when  the  whole  consignment 
is  delivered,  the  master,  upon  those  receipts  be- 
ing given  up,  will  sign  two  or  three,  or,  if  re- 
quested, even  four  bills  of  lading  in  the  usual 
form,  one  being  for  the  ship  and  the  others  for 
the  shipper.  More  than  one  is  required  by  the 
shipper,  as  he  usually  sends  one  by  mail  to  the 
consignee  or  vendee,  and  if  four  are  signed  he 
sends  one  to  his  agent  or  factor,  and  he  should 
always  retain  one  for  his  own  use.  Such  an 
instrument  acknowledges  the  bailment  of  the 
goods,  and  is  evidence  of  a  contract  for  the  safe 
custody,  due  transport  and  right  delivery  of 
the  same,  upon  the  terms  as  to  freight,  therein 
described,  the  extent  of  the  obligation  being 
specified  in  the  instrument.  Where  no  excep- 
tions are  made  in  the  bill  of  lading,  and  in  the 
absence  of  any  legislative  provisions  prescrib- 
ing a  different  rule,  the  carrier  is  bouna  to  keep 
and  transport  the  goods  safely,  and  to  make 
right  delivery  of  the  same  at  the  port  of  desti- 
nation 'unless  he  can  prove  that  the  loss  [*597 
happened  from  the  act  of  Grod  or  the  public  ene- 
my, or  by  the  act  of  the  shipper  or  owner  of  the 
goods.  Stipulations  in  the  nature  of  exceptions 
may  be  made  limiting  the  extent  of  the  obliga- 
tion of  the  carrier,  and  in  that  event  the  bill  of 
lading  is  evidence  of  the  ordinary  contract  of 
aiTreightmcnt,  subject,  of  course,  to  the  excep- 
tions specified  in  the  instrument;  and  in  view 
of  that  fact  the  better  description  of  the  obliga- 
tion of  such  a  carrier  is  that,  in  the  absence  of 
any  congressional  legislation  upon  the  subject, 
he  is  in  the  nature  of  an  insurer,  and  liable,  in 
all  events  and  for  every  loss  or  damage,  how- 
ever occasioned,  unless  it  happened  by  the  act 
of  God  or  the  public  enemy,  or  by  some  other 
cause  or  accident,  without  any  fault  or  negli- 
gence on  the  part  of  the  carrier,  and  expressly 
excepted  in  the  bill  of  lading.  The  Cordes,  21 
How.  23,  10  L.  ed.  40;  Clark  v.  Barnwell,  12 
How.  272 ;  Elliott  v.  Rossell,  10  Johns.  7. 

Seventy-five  tons  of  pig-iron  were  shipped 
by  the  libelants,  on  the  8th  of  May,  1808,  on 
board  the  barque  Delaware,  then  lying  in  the 
port  of  Portland,  Oregon,  to  be  transported 
from  that  port  to  the  port  of  San  Francisco, 
for  the  freight  of  $4.60  per  ton,  to  be  delivered 
to  the  shippers  or  their  assigns  at  the  port  of 
destination,  they  paying  freight  as  therein  stip- 
ulated, before  delivery  if  required,  with  five  per 
cent  primage  and  average  accustomed.  Dan- 
gers of  the  seas,  fire  and  collision  were  except- 
ed in  the  bill  of  lading,  and  the  statement  at  the 
close  of  the  instrument  was,  "vessel  not  ac- 
countable for  breakage,  leakage  or  rust." 

Process  was  served  and  the  claimant  appeared 
and  filed  an  answer,  in  which  he  admits  the 
shipment  of  the  iron  and  the  execution  of  the 
bill  of  lading  exhibited  in  the  record.  Suffi- 
cient also  appears  in  the  record  to  show  that  the 
voyage  was  performed  and  that  but  a  small  por- 
tion of  the  iron  shipped,  to  wit,  some  thirteen 
or  fourteen  thousand  pounds,  was  ever  delivered 
to  the  consignees,  and  that  all  the  residue  of  the 
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■tilniiii'iit  wu  thrown  overboard  as  a.  jettiso 
BOB*]  "durlnc  the  voyage,  which  became  nccci 
*ary  by  il  peril  of  the  ua,  for  the  safety  of  th 
other  assDciated  intpreBta  and  for  tha  preserve 
tton  of  the  lives  of  those  on  board.  Sacrifice 
nn  all  that  portion  of  the  shipment  was  as  a  jet 
tJKon  in  consei^uenco  of  a  peril  of  the  sea,  ex 
eepted  in  the  bill  of  lading,  the  clajmant  insist.' 
tbut  the  lihelsnts  have  no  claim  against  tllf 
ship,  and  that  the  libelants  as  the  shippers  ol 
the  iron  must  bear  their  own  loss. 

Evidence  was  exhibited  by  the  claimant  suf- 
fleient  to  show  that  the  allegationH  of  the  an- 
swer that  the  iron,  not  delivered,  was  sacrificed 
during  the  voyage  as  a  jettison,  in  consequenoe 
of  a  peril  of  the  sea  are  true,  but  the  libelant-" 
alle^  that  the  iron  was  improperly  stowed 
upon  the  dedc  of  the  vessel,  and  that  the  aeces- 
sity  of  KarriOrinjc  it  as  a  jettison  arose  solely  i 
fnm  that  fact,  and  that  no  sudi  necessity  would  J 
have  arisen  if  it  had  been  property  stowed  im-  I 
der  deck,  as  it  should  have  been  by  the  terms  I 
of  the  contract  specifled  in  the  bill  of  lading'.  I 
That  the  iron  not  delivered  was  stowed  on  I . 
de«k  is  admitted,  and  it  is  also  conceded  that  I  i 
where  pwds  are  stowed  in  that  way  without  1 1 
tlw  ean»«nt  of  the  shipmr,  the  carrier  is  liable  I  1 
In  all  events  il  the  goooa  are  not  delivered,  iid-  i 
has  be  can  show  that  the  goods  were  of  that  )< 
dncriptioo,  which,  by  the  uEace  of  the  particu-  d 
tar  traaie,  are  properly  stowed  in  that  way,  or  I  tl 
that  the  delivery  was  prevented  by  the  act  of  In 
God  or  the  public  enemy;  or  by  some  other  1 1? 
cause  or  accident,  without  any  fault  or  negli-  is 
](HM«  OB  the  psrt  of  the  carrier,  and  eipressly  [  to 
eieeft«i]  in  the  bill  at  lading.  I  tr 

Good;,  though  loet  by  perils  of  the  sea,  if  I  ap 
th«'  were  stowsd  oa  deck  without  the  consent  I  ca 
of  the  shipper,  are  not  regarded  as  goods  lost 
hj  the  act  of  God  within  the  meaning  of  the  oh' 
Maritime  law.  nor  are  such  losses  regsrded  as  I  tai 
Innnn  bv  perils  of  the  sea  which  will  excuse  the  { fer 
carrier  Vrom  delivering  the  goods  shipped  to  the  sto 
consignee  unless  it  appears  that  the  manner  in  |  wai 
»*irh  the  goc^K  were  stowed  is  sanctioned  by  if  i 
NiBimercial  usage,  or  unless  it  afSrmatively  ap-  I  it  ii 
pe«rs  Ihat  the  innnner  of  st«wa^e  did  not,  m  ted, 
any  decree,  eontributo  to  the  disaster;  that  the  Car: 
B8B*]  toss  happened  without  'any  fault  or  neg-  Clot 
Ilgm<«  00  the  part  of  the  carrier,  and  that  it  D. 
(Wild  not  have  been  prevented  by  humnn  skill  atru: 
and  prudence,  eren  if  the  goods  had  been  stoved  givei 
under  drck,  as  required  by  the  general  rulei  of  com 
ttM  maritime  law.  Lairrenoe  v.  Umiurn,  17  knoH 
How.  114,  ID  L.  ed.  04;  The  Peytona,  2  Curt.  E3.  has  ) 
Knotieh  appears  In  the  record  to  shoif  that  the  i 
all  the  iron  not  delivered  to  the  consignees  wag  there 
•towed  on  deck,  and  there  Is  no  proof  in  the  <ase  ttnsti 
to  show  that  the  usage  of  the  trade  sanctioned  eigncc 
aueh  a  stowage  in  this  ease,  or  that  the  manner  (Tth  . 
Ib  whiel)  It  waa  stowed  did  not  contritnite  both  ESS; 
to  th«  disaster  and  to  tlie  loss  of  the  good<i.  erigno 
(Joolit  V.  Otirmr,  I  Bing.  N.  C.  142 ;  Story,  Bail,  be  on 
I  531.  hut  If 

Xorr  of  thsae  principles  are  controrerttd  bv  or  othi 
the  claimant,  but  he  Insists  that  the  inn  not  tuslly 
de)lven<d  waa  stowed  on  dedc  by  the  oonitnt  of  wharf 
the  sht|i|>''rs  and  In  purauanoe  of  an  oral  agrpe*  or  are 
Btant  betwi-en  the  carrier  and  the  shippen  con-  or  oth( 
MinnMted  before  the  iron  waa  sent  on  board,  reuel 
Utd  before  the  hill  of  Isrling  wss  pxecutfdbrth*  ns  nnd 
msater.      Pursuant   to   that   theory   tutimiiqf  I  OOl'J 
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lading  will  operate  on  those  goods  as  between 
the  snipper  and  the  carrier  by  way  of  relation 
and  estoppel,  and  that  the  rights  and  obliga- 
tions of  all  concerned  are  the  same  as  if  the 
goods  had  been  actually  shipped  before  the  bill 
of  lading  had  been  signed.    Kowley  v.  Bigelotc, 

12  Pick.  307 ;  The  Eddy,  6  Wall.  495,  18  L.  ed. 
489.  Such  an  instrument  is  twofold  in  its  char- 
acter ;  that  is,  it  is  a  receipt  as  to  the  quantity 
and  description  of  the  goods  shipped,  and  a  con- 
tract to  transport  and  deliver  the  goods  to  the 
consignee  or  other  person  therein  designated, 
and  upon  the  terms  specified  in  the  same  in- 
strument. Mad.  Ship.  338,  339;  Smith's  Mer. 
Law  (6th  ed)  308.  Beyond  all  doubt  a  bill  of 
lading,  in  the  usual  form,  is  a  receipt  for  the 
quantity  of  good»  shipp^  and  a  promise  to 
transport  and  deliver  tne  same  as  therein  stip- 
ulated. Bates  y.  Todd,  1  Moo.  &  Rob.  106; 
Berkley  t.  Wailing,  7  Ad.  &  £.  29;  Wayland  v. 
Moscly,  5  Ala.  430;  Brown  t.  Byrne,  3  E.  &  B. 
714;  BlaUcie  v.  StemhHdgc,  0  C.  B.  (N.  8.)  907. 
Receipts  may  be  either  a  mere  acknowledgment 
of  payment  or  delivery,  or  they  may  also  con- 
tain a  contract  to  do  something  in  relation  to 
the  thing  delivered.  In  the  former  case,  and 
so  far  as  the  receipt  ^oes  only  to  acknowledge 
payment  or  delivery,  it,  the  receipt,  is  merely 
prima  facie  evidence  of  the  fact,  and  not  con- 
clusive, and  therefore  the  fact,  which  it  recites 
may  be  contradicted  by  oral  testimony,  but  in 
so  far  as  it  is  evidence  of  a  contract  between  the 
parties,  it  stands  on' the  footing  of  all  other  con- 
tracts in  writing,  and  cannot  be  contradicted  or 
varied  by  parol  evidence.  1  Greenl.  Kv.  (12th 
ed.)  S  305;  Bradley  v.  Dunipaoe,  1  Hurls.  & 
Colt,  525.  Text  writers  mention  the  bill  of 
lading  as  an  example  of  an  instrument  which 
partakes  of  a  twofold  character,  and  such  com- 
mentators agree  that  the  instrument  may,  as 
between  the  carrier  and  the  shipper,  be  contra- 
dicted and  explained  in  its  recital  that  the 
goods  were  in  good  order  and  well  conditioned, 
by  showing  that  their  internal  state  and  condi- 
tion was  bad  or  not  such  as  is  represented  in 
the  instrument,  and  in  like  manner,  in  respect 
to  any  other  fact  which  it  erroneously 
602*]  ^recites,  but  in  all  other  respects  it  is 
to  be  treated  like  other  written  contracts. 
Hastings  v.  Pepper ^  11  Pick.  42  Clark  v.  Bam- 
weU,  12  How.  272;  Ellis  v.  Willard,  9  N.  Y. 
529;  Bahcock  v.  May,  4  Ohio.  346;  Adams  v. 
Packet  Co,  5  C.  B.  (N.  S.)  492;  Sack  v.  Ford, 

13  C.  B.  (N.  S.  )  100. 

Bills  of  lading,  when  signed  by  the  master, 
duly  executed  in  the  usual  course  of  business, 
bind  the  owners  of  the  vessel  if  the  goods  were 
laden  on  board  or  were  actually  delivered  into 
the  custody  of  the  master,  but  it  is  well-settled 
law  that  the  owners  arc  not  liable,  if  the  party 
to  whom  the  bill  of  lading  was  given  had  no 
ffoods,  or  the  goods  descril^d  in  the  bill  of  lad- 
nig  were  never  put  on  board  or  delivered  into 
the  custody  of  the  carrier  or  his  agent.  The 
Freeman,  18  How.  187,  15  L.  ed.  343;  Maude  & 
P.  Ship.  233 ;  Orant  v.  Nonoay,  10  C.  B.  665 ; 
Zipsy  ▼.  Hill,  Post.  &  Fin.  573;  Meyer  v. 
Dresser,  16  C.  B.  (N.  S.)  657.  Proof  of  fraud 
is  certainly  a  good  defense  to  an  action  claiming 
damages  for  tne  non-delivery  of  the  goods,  but 
it  is  settled  law  in  this  court  that  a  clean  bill 
of  lading  imports  that  the  goods  are  to  be  safe- 
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ly  and  properly  stowed  under  deck,  and  that  it 
is  the  duty  of  the  master  to  see  that  the  cargo  !» 
so  stowed  and  arranged  that  the  different  goodd 
may  not  be  injured  by  each  other  or  by  the 
motion  or  leakage  of  the  vessel^  unless  by  agree- 
ment that  service  is  to  be  performed  by  the 
shipper.  The  Cordes,  21  How.  23,- 16  L.  ed.  46; 
Sanaeman  v.  Scurr,  Law.  Rep.  2  Q.  B.  98; 
Sicainston  v.  Oarrick,  2  Law  Jour.  N.  S.  Ex. 
355;  African  Co.  v.  Lamzcd,  Law  Rep.  1  C.  P. 
229;  Alston  v.  Herring,  11  Exch.  822.  Express 
contracts  may  be  made  in  writing  which  will  de- 
fine the  obligations  and  duties  of  the  parties, 
but  where  those  obligations  and  duties  are  evi- 
denced by  a  dean  bill  of  lading,  that  is,  if  the 
bill  of  lading  is  silent  as  to  the  mode  of  stow- 
ing the  goods,  and  it  contains  no  exceptions  as 
to  the  liabilily  of  the  master,  except  tne  usual 
one  of  the  dangers  of  the  sea,  the  law  provides 
that  the  goods  are  to  be  carried  under  deck,  un- 
less it  be  shown  that  the  usage  of  the  particular 
trade  takes  the  case  out  of  the  general  rule  ap- 
plied in  such  controversies.  Abb.  Ship.  (7th 
Am.  ed.)  345;  Smith  v.  Wright,  1  Cai.  43; 
Gould  ▼.  Oliver,  2  M.  &  G.  208;  Waring  ▼. 
Morse,  7  Ala.  343;  Falkner  v.  Earle,  3  Best  & 
Sm.  363.  Evidence  of  usage  is  admissible  in 
'mercantile  contracts  to  prove  that  the  [*603 
words  in  which  the  contract  is  expressed,  in  the 
particular  trade  to 'which  the  contract  refers, 
are  used  in  a  particular  sense  and  different  from 
the  sense  which  they  ordinarily  import;  and  it 
is  also  admissible  in  certain  cases,  for  the  pur- 
pose of  annexing  incidents  to  the  contract  in 
matters  upon  wliich  the  contract  is  silent,  but 
it  is  never  admitted  to  make  a  contract  or  to 
add  a  new  element  to  the  terms  of  a  contract 
previously  made  by  the  parties.  Suph  evidence 
may,  be  introduced  to  explain  what  is  ambigu- 
ous, but  it  is  never  admissible  to  vary  or  contra- 
dict what  is  plain.  Evidence  of  the  kind  may 
be  admitted  for  the  purpose  ^f  defining  what  is 
uncertain,  but  it  is  never  properly  admitted  to 
alter  a  general  rule  of  law,  nor  to  make  the 
l^al  ri^ts  or  liabilities  of  the  parties  other  or 
different  from  what  they  are  by  the  common 
law.  Oelricks  v.  Ford,  23  How.  63,  16  L.  ed, 
538;  Barxnrd  v.  Kellogg,  10  Wall.  383,  19  L.  ed. 
987;  Simmons  v.  Latt%  3  Keyes,  219;  Spartali 
V.  Benecke,  10  C.  B.  222.  Cases  may  arise 
where  such  evidence  may  be  admissible  and  ma- 
terial, but  as  none  such  was  offered  in  this  case 
it  is  not  necessary  to  pursue  that  inquiry.  Ex- 
ceptions also  exist  to  the  rule  that  parol  evi- 
dence is  not  admissible  to  vary  or  contradict 
the  terms  of  a  written  instrument  when*  it  ap- 
pears that  the  instrument  was  not  within  the 
statute  of  frauds  nor  under  seal,  as  where  the 
evidence  offered  tends  to  prove  a  subsequent 
agreement  upon  a  new  consideration.  Subse- 
quent oral  agreements  in  respect  to  a  prior 
written  agreement,  not  falling  within  the 
statute  of  frauds,  may  have  the  effect  to  enlarge 
the  time  of  performance,  or  may  vary  any 
other  of  its  terms;  or,  if  founded  upon  a  new 
consideration,  may  waive  and  discharge  it  al- 
together. Emerson  v.  Slater,  22  How.  41.  16  L. 
ed.  417;  Ooss  v.  Nuqent,  5  B«rn.  &  Ad.  65; 
Nelson  ▼.  Boynton,  3  Met.  402;  1  Greenl.  Ev. 
303;  Harvey  v.  Grahham,  5  Ad.  &  E.  61.  Ver- 
bal agreements,  however,  between  the  parties  to 
a  written  ccmtract,  made  before  or  at  the  time 
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of  Ihc  execution  of  the  i>ontraet,  are.  In  ^cn< 

Inmlmisjiible  to  cnntradict   or  vary      ita      te 

804*]    *or  to  nfTect  its  construction,    as 

euoli    verbnl    agreements    are     considered  , 

mcrjird  in  the  written  contract.       Jiuae    v.   j 

Co.  23  N.  Y.  519;  Wheelton  v.  Uardiaty,   8  J 

&  Bl.  2UU;  2  cim.  L.  Cas.  758;  Aug.   Car.      ( 

ed.)   S  220. 

Apply  tlint  rule  to  the  case  before    the   co> 
■nd  it  is  cleivr  that  tbe  ruling  of  the   court  ^  , 

low  was  correct,  as  all  the  evidence  offered  ct 
■isted  of  conversations  between  the  shippt 
and  the  master  before  or  nt  the  time   the   bill  , 

lading  was  executed.    Unless  the  bill    of    la.d.ii 
conlnins  a  speeinl  fftipulntion  to  that   efTfct    t\ 
maHter  is  not  authorized  t<i  stow  the  gortds    ^^ei 
on  board  as  cargo  on  deck,  aa  when  he  8ign.s    "tl 
bill  of  lading,  if  in  common  form,  he  coi>l^i~a>-C3^  ' 
to  convey  the  merchnndine  gsfely,   in   the      u^'ais 
mode  of  conveyance,  which,  in  'the    ah^cia  <t^      o 
proof  of   a   contrary   usage   in   the    partic^u'^ ' 
trade,  requirci  that  the  gooda  shall     be     ^Lcsf^l^lj 
■tou-ed  under  deck;  and  when   the    niastoK-         <3L^ 

Krts  froni  that  rule  and  stows  them  on  tit?*^'^ 
cannot  exempt  eitlier  hiniself  or  the  ■»^«=^*'^ 
from  liability,  in  case  .if  loss,  by  virtue  of  -fc^x 
exception  of  dan^ra  of    the    aeas,    unless  *'»^  * 

dangers  were  such  as  would  have  occssionesd  4;»»^ 
loss  even  if  the  goods  had  been  stowed  ^-^ ,—^^^^ 
«uired  by  the  contract   of   affreightment.  ^  '^m^^ 

itrbfrfa.  Ware.  210;  Z>oii^  t,  Bartol.  5  G"-*^*^"*! 
R,  28<i;  Wolcotl  v.  Ina.  Co.  4  Pick.  429;  Co^*^,"^^    ' 
Co.  V.  IM.  Co.  22  Pick.  lOS;  Adumi  v.  In^.    ^T-*^' 
22  Pick.  63,     Tontracta  of  the   master,    wi  t "  " 
the  scope  of  his  authority  as  such,  bind  tb^    ** 
•el  and  give  the  creditor  a  lien  upon  it  foi" 
■ccurity,  except  for  repairs   and   supplies     P 
chaiied  in  the  home  port,  and  the  mssler  l»      -»c> 
aponsibte  for  the  safe  stowage    of  the    ^^''^^T    i 
under  deck,  and  if  he  fails  to  fulfil  that   ^**    ^    j 
he  is  reaponsible  for  the  safety  of  the  goods  "I^^ 
1(  they  are  sncriflijed  for  the  common  aalety.   * 
poods  stan'cd  under  deck  do  not  contribute 
the  Im...       T\e    I'aranon.    Ware.    329.  Ml: 
Phil.  Ins.  t  7(Hi  B.oot>  ».  Int.  Co.  7  PiA,  2.^*^    i 
Ship-owners,  in  u  contract  by  a  bill  of  l«*i>'*.g    j 
for   the     transportation    of   merehandiae,   ^    --    I 
U{>on  themselves  the  reeponsibilities  of  connO"^    | 
carriers,  and  the  master,  as  the  agent  of  su'^'^   j 
fitmers,  is  bound  to  have  the   cargo  safely    o^ 
cured  under  deck,  unless  he  is    authoriied     *^^   i 
eOS*)  carry  the  goods  mi  'deck  by  the  usafi^   f 
of  the  particulnr  Irnde  or  by  the  consent  of  th^   j 
ahippiT,  and  if  he  would  rely  upon  the  Utter  J*^   / 
must  take  rare  to  requir«  that  the  eonwnt  ghai'    ' 
Iki  ex|irr''<ii<d  In  a  form  to  bs  avaikhle  ii  evf~   J 
(lonn.  uniliT   the   general    rulea   of  l>w,     Th^   I 
ll'dMo.  i  Ware.  1(12;  BInrLrtI  v,  Eiclian^  CO-    J 
»  Cimnp,  ftJ.  2.^0;  I  Arn.  Ins.  OB;  Lmat  t. /f»-    I 
fMniMcr  Co.  3  Johns.  Cas.  17B.  I 

Where  jpiods  are  »t<>wed  under  d«k  tbt  a*"-  I 
rler  is  bound  to  prove  the  casualty  or  uii  ino/c'' 
wMoh  orriiiloned  the  loss  or  detenontiim  of  tht* 
pr^lMTty  which  he  undertook  to  transport  sn^l 
Sellver'ln  rihmI  condition  to  the  consipin.  sod 
i(  hn  fails  to  do  so,  the  shipper  or  mruigtipe. 
aa  ■  |{i>nrnil  rule,  is  entitlod  to  hi)  remedy  for 
tlia  nondelivery  of  the  Rooits.  No  such  ronsc' 
Awncf*.  howevrr,  follow  if  the  pmd!  n^er^ 
■t(iwi<il  on  deck  by  the  consent  of  the  shipper,  a* 
In  tlial  •vvul  neitlior  the  niaslcr  nor  tht  owner 


ISTl.  FOULKB   T,   ZlUUERUAI 

M,«    the   correct  rule  of  law,  subject  to  the  quali 
«lcnt.ionB  herein  B:preBsed. 


I-OUIS   HUBKRT  and  E.  E.  Norton,  Aasigne*, 

fSee  S.  C.  14  Wall.  1I8-11S.) 
FrolxU*  of  foreign  Kill  in  Louisiana,  tchen  valid 

— -purchater  from  devisee,   lehen   protected 

order  aetting  atide  will,  when  doea  not  affect 

purchaser. 

•1.    A  probate  tn  I^ulslnnii,  o' tbe  will  or  a  pef. 


Jbl  d^lSee.*  maai  TS^Bood  tEUa  before  iuiTyert™ 

and  Judgment. 

[Nos.  331,  332.] 
Bubmitttxt  D<so.  IZ.  ^S7i.    Decided  reb.  5.  1812. 
T  TM  b-krOR  to  tlie  Circuit  Court  of  the  United 

^,^f^«,//ace.    Field,   and  H»dlln,   for 

P^"'"^'^%-'*^C:\ev.     could  convey  no  greater  title 
Jotin    ^:   „„„if  hod,  uiid  he  acted  in  bad  faitii. 

state  ""I'°;^j»'ced. 
mattera^!^      748. 

jlon-  ■'^^i"  — ot^c^s**'""  being  In  litfKation,  a 
The  Ti^"  property  by  J.  I?  Clew  before  it 
Bftle  o'  r5=^  could  Fi'f!  no  title,  and  the  pur- 
^8B  d*'^'^*' not  plead  good  faith  or  want  o[ 
c*"^?^'.  no  notice  is  ri^uired  in  such  a  case, 
""civ-'  *^'°?J^   or   niorl«agee,  though  for  a  valua- 

ijp  conB'o*^'  f  pending  litigation  touching  the 
or  imp''*^.-  bound  by  the  judgment  against  hii. 
proi^^^'^^V'  jnortRnS^"-/'^ 

'^Hcn.  I>iff*  J^  revocfltofy  action  to  subject  prop- 
t-peniiinS,^.  j(|->B  claim,  no  nlipnntion  can  be 
„tv  to  1-1  nreiudit*-  The  alienee  is  protected 
"do  to  *"".  PJ^ood  faith  nor  «nnt  of  notice." 
^'"bpr  »•>:  ^KxSii  12;  3  La.  Ann.  ^40;  9  La. 
lien.  J»S- 


'■       FOXTLKB  V.   HUHEB- 

and  in  Ihc  eertiflqiit. 
copy  of  the  will,  tiia 
New  York. 

A  title  founded  on 
no  will,  and  the  law 

Giv.  Code,  arts.  15; 
liera,  17  La.  Ann.  4,  1 

The  pretended  will 
the  law  of  Louisiana, 
nuncupativi 


t  bindu 


C.  P.  arta.  935.  fl3( 

To  prebcribe  with 

valid  in  form  only,  it 


The  seisin  vested  ii 
and  their  title  to  the 
sion  of  Elizabeth  Cl- 

Wai-e  T.  Jonee,  19  1 

Meaara.  Albert  Voi 
for  defendants  in  errc 

I.  That  the  purchai 
from  the  universal  lej 
adminiiterod  as  exec 
Elizabeth  Clew,  decei 
final  discharge  as  sue 


bad  in 


that  I 


si  ion;  and  that,  to 
nd  is  BOW  in  full  fo 


Such  o 


of  n 


Civ. 


r.  That,  by  tl.  , 
plaintiirs  liecame  the 
title  of  John  F.  Clew 
hold  by  virtue  of  salet 
they  are  estopped  froi 

Civ.  Code.  arts.  223 

IV.  That  in  no  even 
morttiaria  of  a  siiecesi 
trol  the  morliiaria  of 

pendent  of  each  other 

V.  John  F.  Clew,  ro 

■leans,  hnving  died 
property  in  New  drle 


Johnson  v.  Brojon, 
R.  R.  fl;  6  R.  R.  508; 
VI.  It  was  further 
Ifs,  since  the  eiccutt 
led  under  the  orden 
irt,  to  have  themae 


B"\^__ — — justice  MII.I.BB.  I  death  did  not  authoriM 
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Against  this  executor's  adininJBtrator,  in  ordi 
lo  have  themxelvea  recognized  hm  beira. 
C.  P.  art.  IIHH);  Qv.  Code,  art.  UD3  (llSl 

Mr.  Justice  Miller  delivered  the  opinion  i 
the  court : 

a  the  ci 
1  tt 

nature  of  actions  of  ejectment,  to  recover  ce 
tain  lots  in  Ken  Orlcnuu,  and  also  rentu  an 

They  claim  as  heirs  at  law  of  Elizabeth  Clei 
wbo  died  in  New  York  in  the  year  1850,  ai 
there  Eeems  to  be  no  question  that  the;  are  hi 
next  of  kin.  or  purchasers  from  than,  and  thf 
■he  died  seised  of  tbe  property. 

The  defendants  claim  as  purchasers  froi 
John  F.  Clew,  husband  of  said  Elizabeth,  undi 
a  will  of  said  Eliiabeth,  probated  in  the  pro^ 
«ourt  of  New  Orleans  in  January,  ISOl,  whic 
will  declared  him  to  be  her  sole  heir  and  un 
Tcrsal  legatee. 

This  will  was  admitted  to  probate  in  Louis 
ana  on  the  strength  of  an  order  of  the  surroga' 
of  New  York  sdmittinK  it  there,  as  'her  Is; 
will  and  testament,  and  the  record  of  the  su 
rogute  court  of  New  York,  on  which  the  wi 
114*]  was  probated  'in  Now  Orleans,  showc 
that  an  ajipeal  had  been  taken  from  the  ordi 
establishing  the  will.  This  appesl  was  pros 
euted  to  success,  so  that  in  February,  1S61,  vei 
aoon  after  the  probate  in  New  Orleans,  the  si 

fTeme  court  of  New  York  reversed  the  order  i 
he  surrogate  and  made  up  certain  issues  i 
fact  to  be  tried  by  a  jury.  The  case  in  Ne 
York  seems  to  have  remained  in  this  conditic 
imtil  November,  ISfld,  when  the  trial  was  ht 
and  verdict  and  judgment  rendered  that  tl 
supposed  will  had  been  revoked  and  that  Elia 
beth  Clew  died  intestate. 

In  the  meantime  John  F.  Clew  had  admini 
tered  upon  the  estnte  in  Louisiana  and  ' 
August,  18S4,  filed  his  final  account,  and  on  tl 
20U)  March,  ISlie,  received  from  the  proba 
court  au  order  of  final  discharge,  placing  hini 
possession  of  the  property  as  universal  legat 
ff  Rli):nbeth  Clew.  On  thst  day,  and  on  tl 
11th  day  of  April,  ISOfl.  just  after  this  orde 
John  F.  Clew  sold  at  public  auction  the  lots  no 
claimed,  by  two  separate  sales,  to  Phelps,  ai 
to  Laymond,  under  whom  defendants  clsii 
and  the  deeds  were  duly  recorded  in  tbe  prop 
ofHce,  one  on  the  11th  and  the  other  on  the  13i 
day  of  April.  All  this  was  before  the  verdi 
and  Judgment  declaring  tbe  will  void  in  Ne 
York. 

it  sW  appears  that  in  the  year  1864,  thr 

rrs  after  the  issues  of  fact  had  been  order 
the  supreme  court  of  New  York,  and  tv 
years  before  those  issues  were  tried,  the  plai 
tiffs,  or  the  heirs  of  Elizabeth  Clew,  und 
whom  tbey  claim,  made  a  compromise  wi 
John  F.  Clew,  ajid  for  the  consideration  of  $31 
000  he  made  them  o,  {juitclnim  deed  of  all  h 
Interest  in  the  estate  of  Elixabeth  Clew, 
which  compromise  and  deed  the  New  Orlea 
purchasers  had  no  notice,  and  which  was  not  j 
oorded  in  Louisiana  until  after  their  pnrcha 
and  after  their  deeds  had  been  recorded.  N 
does  it  appear  that  they  were  parties  or  hi 
notice  of  the  proceedings  in  New  York  by  whi' 
thi-  will  of  Mrs,  Clpw  was  held  void. 

These  facta  are  all  found  by  the  court  aa  t 


1871. 
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tlon  under  the  25tta  section  of  the  jndielary  net 
was  made  and  decided,  of  which  this  coart  haa  cog- 
nisance hy  writ  of  error  or  appeal. 

2.  If  it  does  not  appear  from  the  record  that  any 
rach  question  was  euber  made  or  decided,  the  case 
win  be  dismissed. 

[No.  354.] 
Argued  Feb.  16,  1872.    Decided  Feb.  19,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Motion  to  dismiss. 
'  Mr.  Geo.  G.  Wriffht,  for  defendant  In  er- 
ror, in  support  of  motion. 

The  counsel  for  the  plaintiff  in  error,  Mesers. 
Lander  d  Merriman  and  J.  W.  Moore,  in 
opposition  to  the  motion  to  dismiss,  stated  their 
oaae  as  follows: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  ptate  of  Iowa,  and  allowed  upon  the 
ground  that  in  said  action  the  right  claimed  by 
the  plaintiff,  under  a  patent  issu^  bj  the  Unit- 
ed States,  and  the  validity  of  an  authority 
exercised  under  the  said  state  of  Iowa,  repug- 
nant to  the  Constitution  of  the  United  States, 
was  drawn  in  question,  and  the  decision  of  the 
said  supreme  court  of  said  state  was  adverse  to 
the  right  so  claimed,  and  in  favor  of  the  validi- 
ty of  said  statute  of  said  state. 

This  was  an  action  to  try  titles,  the  plaintiff 
claiming  under  an  entry  of  the  land  dated  May 
10,  1854,  in  favor  of  Frank  street,  judge  of  the 
county  court  of  Pottowotamie  county,  Iowa, 
and  mesne  conveyance  to  plaintiff.  The  de- 
fendant claimed  title  under  a  deed  issued  under 
a  sale  for  taxes,  made  under  the  revenue  acts  of 
the  state  of  Iowa,  the  74th  section  of  which  pro- 
vides that  such  deed  should  be  conclusive  evi- 
dence of  the  following  facts : 

1.  That  the  property  had  been  listed  and  as- 
sessed at  the  time  and  in  the  manner  required 
by  law. 

2.  That  the  taxes  were  levied  according  to 
law. 

3.  That  the  property  was  advertised  for  sale, 
in  the  manner  and  for  the  length  of  time  re- 
quired by  law. 

4.  That  the  property  was  sold  for  taxes,  as 
stated  in  said  deed. 

5.  That  the  grantee  named  in  the  deed  was 
the  purcliaser. 

6.  That  the  sale  was  conducted  in  the  man- 
ner required  by  law. 

7.  That  all  the  prerequisites  of  the  law  were 
complied  with  by  all  the  officers  who  had,  or 
whose  duty  it  was  to  have  had,  any  part  or 
action  in  any  transaction  relating  to  or  affect- 
ing the  title  conveyed,  or  purporting  to  be  con- 
veyed, by  the  deed,  from  the  listing  and  valua- 
tion of  the  property  up  to  the  execution  of  the 
deed,  both  inclusive,  and  that  all  things  what- 
soever required  by  law  to  make  a  good  and 
valid  sale,  and  to  vest  the  title  in  the  purchaser 
were  done,  except  in  regard  to  the  three  points 
named  in  this  section,  wherein  the  deed  should 
be  prima  facie  evidence  only. 

To  the  plea  of  defendant  setting  up  this  title, 
the  plaintiff  interposed  a  demurrer,  the  5th 
point  of  which  was:  "The  law  authorizing  the 
sale  of  real  property  for  delinquent  taxes,  and 
imder  which  the  deed  was  made  by  which  de- 
fendant claims  title,  is  unconstitutional  and 
void."  This  demurrer  was  overruled  by  the 
court  and  this  title  admitted  to  prevail,  and 
14  Wall. 


the  supreme  court,  upon  revision  thereof,  held 
this  title  valid,  and  as  showing  an  outstanding 
legal  title. 

This  act  contravenes  the  6th  article  of  the 
Amendment  to  the  Constitution  of  the  United 
States. 

The  title  of  the  plaintiff,  derived  from  the 
United  States,  was  devested  by  the  courts  of 
Iowa,  under  a  law  in  direct  violation  of  the 
clause  of  the  Federal  Constitution  above  cited. 

It  may,  however,  be  contended  that  the  plain- 
tiff did  not  bring  this  question  specially  to  the 
notice  of  the  court  below,  and  that,  therefore^ 
no  such  decision  was  rendered  as  is  required  by 
the  judiciary  acts  of  Congress.  The  record  is 
silent  upon  the  subject,  except  in  the  pleadings 
where  the  objection  is  made  to  this  title,  on  ac- 
count of  its  unconstitutionality.  Could  the 
title  set  up  by  the  defendant  have  been  sus- 
tained unoer  the  pleadings,  without  its  beincp 
held  by  the  court  tnat  the  law  authorizing  said 
deed  was  constitutional?  Clearly  not;  for 
upon  that  deed  rested  the  entire  defense,  and 
upon  that  deed  the  court  declared  the  legal  title 
to  this  land  to  be  not  in  the  defendant,  but  that 
the  title  of  the  defendant  had  been  devested  by 
law,  and  that  the  legal  title  was  in  the  grantee 
under  the  tax  deed. 

This  brings  the  case  within  the  purview  of 
the  decisions  of  the  supreme  court. 

The  Bridge  Proprs.  v.  Hoboken  Co.  1  Wall. 
116,  17  L.  ed.  571;  Furma/n  v.  Viohol,  8  Wall. 
44,  19  L.  ed  370;  Armstrong  v.  Treasurer,  etc 
16  Pet.  281;  Crowell  v.  Randell,  10  Pet.  368. 

Mr.  Chief  Justice  Cliase  delivered  the  opin- 
ion of  the  court : 

To  give  jurisdiction  to  this  court  upon  error 
to  the  highest  court  of  the  state  in  which  a  judg- 
ment or  decree  has  been  rendered,  it  is  neces- 
sary to  show  that  some  question  under  the  25th 
section  of  the  judiciary  act  was  made  and  de- 
cided, of  which  this  court  has  cognizance  by 
writ  of  error  on  appeal.  This  has  been  fre- 
quently ruled.  Croicell  v.  Randell,  10  Pet. 
368;  Armstrong  v.  Treasurer,  16  Pet.  281; 
Phillip's  Practice,  108. 

It  does  not  appear  from  the  record  that  any 
such  question  was  either  made  or  decided. 

Much  expense  to  suitors  would  be  spared  if 
counsel  would  attend  to  the  principle  above 
stated,  and  as  we  have  said,  frequently  laid 
down,  before  advising  their  clients  to  resort 
*to  the  appellate  jurisdiction  of  this  [*87 
court  from  the  decisions  of  the  state  courts. 

The  u>rit  of  error  must  be  dismissed. 


THE  STEAMBOAT  BRIDGEPORT,  her  Tackle, 
etc.,  Charles  Weeks  and  Robert  Haydock, 
Claimants,  Appts., 

V. 

GEORGE  SHAW  ei  at. 

(See  14  Wall.  "The  Bridgeport/*  116-120.) 
Lights  on  vessels — steamer,  when  held  in  fault. 
1.  When  a  boat  is  anchored  at  night  in  the  path 

NoTB. — CollMon;  rifjhta  of  ateam  and  sailing 
vessels  trith  reference  to  each  otlier,  and  in  passing 
and  meeting — see  notes,  13  L.  ed.  U.  S.  537 ;  25  C 
ed.  U.  S.  168 ;  28  C.  C.  A.  532 ;  20  C.  C.  A.  368. 

Rules  for  avoiding  collision;  steamer  meeting 
steamer — see  notes,  14  L.  ed.  U.  8.  68 ;  85  L.  ed. 
U.  S.  453 ;  30  C.  C.  A.  630 ;  60  C.  C.  A.  254.  ^^^ 
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of  vcRMela,  a  light  Is  indispensable ;  but  it  is  not  i 
quired  where  the  boat  is  fastened  to  the  shore,  c 
poclally  at  a  place  set  apart  for  such  boats. 

2.  Where  the  question  of  fault  In  a  collision    H—  ^ 
between  a  vessel  at  a  wharf,  out  of  the  track    o* 
other  vrsHols,  and  a  steamer  navigating  a  cbann^-/ 
of  Runictent   width   for  her   to  move  and  stop    at 
pleiiNure,    the   fault   generally   will   be  held    to     be 
with  the  steamer. 

,  [No.  86.] 
Submiited  Jan.  «4,  1872.  Decided  Feb.  19,  187S. 

APPEAL  from  tlie  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  l>^ew 
York. 

This  ynm  a  libel  in  the  district  court  of  tlie 
United  States  for  the  eastern  district  of  IfcMr 
York,  filed  by  the  appellees  in  a  case  of  eolli»> 
ion.  The  district  court  decreed  in  faTor  of  tlte 
libelants,  and  the  decree  was  affirmed  by  tlie 
circuit  court. 

The  fnctft  are  stated  in  the  opinion. 

ifr.  E.  H.  Owem  d  Nash  for  appellants. 

Mr,  D.  D.  Iiord  for  appelleea^ 

Mr.  Justice  Bimilej  deiivered  tlie  opinion  f  grea^ 
of  the  court:  I  com 

On  the  night  of  the  3d  of  September,    1S65,  I  tion.' 
the  ship  Mai^garet  ETans.  belon^in^  to  the  ap-  |  fice. 
pellees.  lav  at  a  wharf   at   Corljier's   hook^    in  I  tion 
kew  York  in  a  rectangular  nx-vss  outside  of  the  I  ch.in 
trac^  of  Tes»l5  pa.^i;g  aloes:  K.^t  rirer.      The  I  excu 
river  ben?  neArlT  makei  a  riir.u  angle.    Vessels  (  so  da 
from  La>c$  lsijL!>i  sound  eccie  do«-n  oa  a  south-  |  thev 
erlv  cvxirsf  to  ii:5  |>:i!it.  ard  hi  viae  rounded  I  enoli^^^ 
the   hvv4;.   th<7    then   por^iae  a   we^terlj  and  I  round 
s<H:i>.^v;»4«fri;  KtKLTie^  w  ^^aia  ;i&e  k>«^er  part  of  I      An 
the  «;t.  I  blame 

i^  ;a<  air**  in  «^anft55ioflL  th^?  steamer  Bridge-  J  she  di 
ykMrt  w:is  rxxu.:.ij:  i<er  n^r^I^r  trip  fn>m  Bridge-    no  an<^^ 
^Ntt.  V  otta<v*ix*u«.  iv?  iJifi    <t:T    of    Xew    York, 
K'^Td  ccr  asfc  cHrc^i  at    l^vSt    slip.       She    ar- 
ri^vNi  ^^i  *iy^  UvXis^Ht  $tr«e<  t^rrr  ui  Edisl  river, 
Vt'!  a  »i>  aio«^  Cvrraier*^  hook,   about    three 
oc\v<  i3   :"i^    Wv»r5L;:jjr>     The    ni^ht    was    suf- 
io^-o'Jv  s.n«ftar  tcr  the  persons  in  chai^  of  the 
^vvk3Kr   :o  «*  ui^tr  kvuiioa  and  to    uuiintain  I  Shato,  Ig 
:>c.r   u;sui*!    Swve^      l^at    at    ihis    point    the\  i  McLean  s^$5 
<^:';v>v  a   r.v^=^  which,  as  ther    entered    it.  |  anchored        ^ 
o-t;  oac  i-»v  %Kw  v>t  ihe  s^^re.    They  could  dis- 1  dispensjibl 
cvrti  ;.>^  tt%r%jtrvs5  liiThts  and  h^-ar  the  bells  at  the 
!vr»y  s;>,*!<     W  >t«\im  wa$  shut  down,  and  the 
vr^^cJ    v.vvv^N'.xxi   sK^xrlv    on    her    course.     The 
X'i  'X    kxxi  and  pretty  strong,  she    had  to 


watch  r:^' 
it  is  h 
wharf, 
the  chrtj^ 
steamboji 
vision  fo 


^oi>.  ;t-trrM  It:  bat'  this  g-.ive  her  sullloient 
xt.v»j»;t'  V*  Ay  xijihout  ■ecessMtating  much  ahso- 

'  ».<;  x-K  \^.t<  »;ivi'Vi;  thrt^  oi  four  niilos  an 
Kvti  v^  >va  %hv  ^*^ts>i\l  llu*  iJi\;»ul  strwt  ferry, 
vv»  \    i)'\v  v*ir   iv^ur  t*vi    trv^m    CorUor's    hook. 

\v 


boat  18  fa 
place  set  a^ 
shown  tha 
quired  it, 
there  is  no 
Xew  York 
Her  ct((4aiB    sciys.    he    supposes  |  out  o/ the 

lii^lit;  and 
that  effect  k 
them  to  do 


«vt'\    It^'viji  v^  the  New    York    side    wojt' 
.'sw*.    iVvi    iN^    N'M    waj»    vlistinv^tly    heartl. 

.  N»    *u '•'.'*  Hor  b**'' 


on  the  \\  illiamsbur;; 
<k>vJo  v^oiv  «N'UAs.i,  I  Sis  nt;u!e  ntaiiifest  what 
Vvj  «M>u*f  ;<v.vJ  o<v\%  jivimit,  that  she  was  nearer 
\v»  ^V  \o«  \o»k  th;^n  to  the  ochor  shore;  and 
^^  v\o  !.v  -^vm  to  iMxiuirtte  that  ^l.o  wi»*  hujijein;; 
|Sn*  \»a  \vuk  ?i)u^^v  very  eloMly.  U^  suoh  a 
sU'K  v«^h«.  \u  *>-^'h  a  oiAnwit^l  pUce.  When 
vVx  ».^\%  tSv  b^  't*  \Mi  tlw»  iJrjind  street  ferry, 
>s»  ;  S^  Ov  >\!uvluK%w»  !My>»  the?  ctMinueiwd 
s  M'.r-v*  t\^i  t^e  |nujHv*e  ol  rxMuuiing  the  point, 
'  \\s^  M  .'xi^nJ  \Mn>\*Ue*  wvU  enough  otT.  to  make 
v»Mt  ^^>  V  iMvMx  oKv*o  u«.  t»ui  fi»r  enough*  to 
sWrn^^M."^       CutoauiutoK,    they    shaved   the 


He*. 


«^^ 


t. 


^^Afr^ 
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usual  streps  of  weather  or  superior  force  to 
drive  the  latter  out  of  her  course — it  was  held 
in  the  case  just  cited  that  the  fault,  under  al- 
most any  circumstances,  would  be  held  to  be 
with  tlie  steamer.  In  this  case  we  see  no  fault 
at  all  in  the  Margaret  Evans.  She  had  a  compe- 
tent night  watchman  on  board,  and  was  entitled 
to  be  considered  as  safe  from  any  collision  from 
vessels  navigating  the  East  river. 
The  decree  is  ajjirmed,  with  interest  and  costs. 


WILLIAM  W.  PUGH,  Plff.  in  Err., 

V, 

JAMES  L.  Mccormick. 

(See  S.  C.  14  Wall.  861-375.) 

Omission  of  stamp  on  indorsement — remission 
of  penaltif — immaterial  error. 

1.  The  stamp  act  of  July  14.  1870.  empowers  the 
collector  to  remiC  the  penalty  for  omittine  to  staihp 
a  note,  although  such  omission  occurred  prior  to 
the  passage  of  the  act 

2.  This  court  will  not  reverse  a  judgment,  where 
it  appears  that  the  error  has  become  immaterial, 
and  that  the  same  party  will  be  entitled  to  Judg- 
ment if  a  new  trial  Is  granted. 

3.  A  stamp  Is  not  required  to  an  indorsement  of 
a  note,  nor  to  a  certificate  waiving  demand,  notice 
and  protest. 

4.  Satisfactory  proof  of  such  waiver  Is  in  all  re- 
spects equivalent  in  law  to  complliince  with  the 
requirement 

[No.  98.] 
Argued  Feh.  7,  1872.    Decided  Feb.  19,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  L(misiann. 
The  case  is  stated  by  the  court. 
Mr.  Miles  Taylor  for  plaintiff  in  error. 
Mr.  Thomas  J.  Dnrant  for  defendant  in 
error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Reference  will  be  made  to  the  parties  as  they 
existed  in  the  state  court  where  the  suit  was 
commenced. 

Martin,  on  the  12th  of  April,  1803,  by  his 
promissory  note  of  that  date  promised  to  pay, 
twelve  months  after  date,  to  the  order  of  the  de- 
fendant, nt  the  place  mentioned  in  the  noto, 
$7,000  with  eight  per  cent  interest,  and  the 
note  is  indorsed  by  the  defendant  without  date. 

On  the  7th  of  December  of  that  year  the  de- 
fendant paid  $2,000,  which  is  indorsed  on  the 
note,  and  on  the  17th  of  May  following  he  made 
another  pajTiient  of  $3,000,  for  which  a  receipt 
was  given  by  thje  plaintiff.  Prior  to  that,  how- 
ever, to  wit,  on  the  IGth  of  October  of  the  pre- 
ceding year,  the  following?  waiver  of  protest 
was  signed  by  the  defendant,  to  wit,  "Notice 
of  protest,  demand,  and  protest  waived,  and  all 
legal  responsibilities  assumed." 

When  the  note  was  executed  no  internal  rev- 
enue stamps  were  aflixed  to  it.  and  it  remained 
without  any  such  stamps  until  the  7th  of  Oc- 
367*]  tober,  1869,  when  such  stamps,  to  'the 
amount  of  $3.. 30,  were,  at  the   request    of   tlic 

f)laintiff,  affixed  to  it,  and  canceled  by  the  col- 
ector  of  internal  revenue  for  the  district,  the 
interest  being  collected  and  the  penalty  remitted 
as  more  fully  appears  by  the  certificate  of  the 
collector  set  forth  in  the  record. 

Pavment  being  refused,  the  plaintiff,  as  the 
14  Wall. 


holder  and  indorsee  of  the  note  in  good  faitb 
and  for  value,  on  the  25th  of  March,  1868,  in- 
stituted the  present  action  of  assumpsit  to  re- 
cover the  balance  due  on  the  note.  Service  was 
made  and  the  defendant  appeared  and  pleaded 
that  the  plaintiff  acquired  the  note  directly 
from  the  maker  of  the  same;  that  no  considera- 
tion ever  passed  between  the  defendant  and  the 
plaintiff  or  between  the  defendant  and  the 
maker  of  the  instrument  in  regard  to  the  note, 
and  the  defendant  also  denied  that  he  was  ever 
legally  bound  by  the  instrument  or  that  he  ever 
at  any  time  rendered  himself  liable  to  pay  the 
amount.  Neither  party  demanding  a  jury  the 
cause  was  heard  and  determined  by  the  court, 
and  judgment  was  rendered  for  the  plaintiff  in 
conformity  with  the  declaration. 

Exceptions  were  filed  by  the  defendant,  and 
by  the  exceptions  it  appears  that  the  defendant, 
when  the  plaintiff'  offered  the  note  in  evidence, 
objected  to  its  admissibility  upon  three 
grounds :  ( 1 )  Because  the  face  of  the  instru- 
ment was  not  legally  stamped  with  the  internal 
revenue  stamps,  as  required  by  law;  (2)  be- 
cause the  indorsement  on  the  note  was  not  legal- 
ly stamped;  (3)  because  the  certificate  waiving 
demand,  notice  and  protest  was  never  stamped, 
and  he  insisted  that  the  note  for  the  want  of 
such  stamps  could  not  be  admitted  in  evidence. 
All  three  objections  were  overruled,  and  judg- 
ment having  been  rendered  for  the  plaintiff  the 
defendant  appealed  to  the  supreme  court  of  the 
state,  where  the  judgment  was  affirmed. 
Whereupon  the  defendant  sued  out  a  writ  of 
error  to  the  state  court,  and  removed  the  cause 
into  this  court  for  re-examination. 

Two  principal  questions  are  presented  by  the 
assignment  of  errors:  (1)  Whether  the  stamps 
affixed  to  the  note  were  legally  affixed;  (2) 
whether  the  certificate  waiving  demand, 
•notice,  and  protest  was  an  instrument  [*368 
which  the  internal  revenue  laws  required  should 
be  stamped.  Evidently  a  satisfactory  response 
to  these'  questions  cannot  be  given  without  a 
careful  examination  of  the  several  provisions  in 
the  acts  of  Congress  imposing  such  revenue 
duties,  and  the  modifications  of  the  same  as- 
enacted  by  Congress  prior  to  the  time  when  the 
note  and  the  certificate  of  waiver  w^ere  offered 
and  admitted  in  evidence. 

Promissory  notes,  except  bank-notes  issued 
for  circulation,  where  the  note  was  given  for  a 
sum  exceeding  $20  nnd  not  exceeding  $100,  were 
by  the  act  of  the  1st  of  July,  1862,  subjected  ta 
:i  stamp  duty  of  fiv<*  cents.  Nine  other  gra- . 
dations  were  prescribed  in  the  same  schedule 
by  which  the  rate  per  cent  of  the  duty  was  some- 
what diminished  as  the  amount  of  the  note 
was  increased.  Where  the  note  exceeded  $5,000, 
the  amount  of  the  stamp  duty  imposed  by  that 
schedule  was  $1.50,  and  $1  in  addition  for  every 
$2,500  or  part  of  $2,500  in  excess  of  $5,000, 
which  shows  that  the  note  given  in  evidence  in 
this  case  was  subject  under  that  act  to  a  stamp- 
duty  of  $3.50.       12  Stat,  at  L.  480. 

Persons  who  made,  signed,  or  issued,  or 
caused  to  be  made,  signed,  or  issued  any  instru- 
ment, document,  or  paper  of  any  kind,  without 
the  same  being  duly  stamped,  were  declared  by 
the  95th  section  to  be  subject  to  a  penalty  of 
$50,  and  the  further  provision  in  the  same  sec- 
tion was  that  such  instrument,  document,  or 
paper  should  be  deemed  invalid  and  of  no  ef- 

78a 


361-375  Sux'BKSCK   t 

feet.    Section  100  aUo  provided  tbat  If  i 
son  made,  signed,  or  issued,    or     CAUsed 
made,  Bisncd,  or  issued,  or    accepted,     oi 
or  causpd  to  bo  npoopied  or  paid,  ■writh  dei 
*Trdp  the  pi)  i"<'ii'  of  any  Biic'i   stamp  diit 
bill  of  exchange,  draft,  or  order,   or   prom 
note  (or  the  payment  of  money  and  liable  t 
Bucb  duty,  he  should,  for  every  aucU  bill,  i 
order,  or  note,  forfeit  the     sum     of     9200. 
Stat,  at  L.  476,  477. 

369*]     'Instruments,   dotmmentB,    and    pa., 
made,     signed,   or   issued     without     being'     a 
stamped  were,  by  the  Mtli   section   of   that     i 
declared  to  be  invalid  and   of  no  efTect,   but   \ 
24th  section  of  the  act  of  the   14th  of  July  in  t 
same  year  provided  that   no    instrument,    doc 
ment.or  paper  made,  signed,  or  issued  prior  to  tl 
first  day  of  January  chen  nezt  should  be  dceme 
invalid  or  of  no  effect  because     it     -was      made 
signed,  or  issued  nithout   bein^   duly    stamped 
Provision,  however,  was  made    in   the    same   sec- 
tion  that  no    such    instrument,      document      tjv 
paper  should  be  admitted   or    used    as    evidence 
in  any  court  until  it    was     duly     stamped     nor 
until   the  holder  proved   to    the    satisfaction    of 
the  court  that  ho  had  paid   95   to   the     collector 
for  the  use  of  the  United  States.      IZ  Stat,  at  IJ. 

sal. 

Exemption  from  such  declared   invalidity  and 
nullity  was  further  extended     to     such      instru-  / 
ment«,  document!,  and  papers   made,   signed,   or  f 
issued  prior  to  the  first  day  of  June,    1863,    by  j  i 
the  16tb  section  of  the  act  of  the  3d  ot  Mmrch,  I 


paased  in  the  same  year,  but  the  same  aectioa  f 
nlso  provided  that  no  such  instrument,  docu-  I  the 
ment.  or  paper,  or  any  copy  thereof,  ahould  be  /  ttcce  ' 
admitted  or  uxcd  as  evidence  in  any  court  until  / be  a  < 
the  reauired  atampe  were  affixed,  tofjetlier  with  !  chan,  ■ 
the  Initials  of  the  person  affixingr  the  tttuaipB  I  out  ,  i 
and  the  date  «hen  the  same  were  so  &Bixed.  12  I inipot 
Stat,  at  L.  725.  casern         I 

All  laws  in  force  in  relation  to  sfarap  datiee  I  evade         i 
when  tbe  act  of  the  SOtb  of   June,    iS64,    was  I  lector 
passed  were  by  that  act  continued  in  force  until  penaltj         ' 
the  Ist  day  of  August  of  that    year,    and    the  I atampei 
somo  act  adopted  a    new    schedule    of   ttamp  I gttifne  ' 

duties,  which  took  effect  from  and  after  that  j bappenci 
day.  By  that  schedule  persons  niakinjr,  signing  vertence, 
or  issuing  promigsory  notes  not  e.rcepdin^  $100    wilful  de,  \ 

were  required  to  stamp  the  same  ivi'tb  a  Bve  j  or  delay '• 
cent  stamp,  and  to  add  onother  of   th^   mme  endar  nioi  , 

amount  for  evvry  additional  hundred  dollar*  OTJnett  were 
fractional  part  ot  $100.     13  Stat,   st  L.  291,    tliat  net.  t.  i 

M8.  the»ectioa 

Neither  deeds,   instrumenti,   ioamrnti,  or  iioi\i  Vv  ^ 

papers,  nor  any  copy  thereof.  Dot  ifamjiml,  ai  t\i^  \    '  . ~ 

370'1  required    by   previodi  lawn  *rouW  fe  /  ^»^  M^gJl't'S!^  " 
recorded  or  admitted  or  us«i  >■  pviiltnw  iwdir  Vi.        •  ^C"® 

that  act  until  the  same  was  sliraped  M  therein /p^  ^K^  V^J 
required,  but  the  act  providwl  thai  no  'n»tni-/t/.p^*-*„/»',pji 
ment,    document,  or    paper  nudE,  tignti,  Dr/ao^  ^  "^  tr^mas 
issued  prior  to  the  pas^^^lgeo(lhltB«.  mthutjca^^  K^^^ f'^^"' 
tiein)!  stamped,  should  be  de»mri  ihmW  or  o/for/j^T'J?    P^f     ^ 
no  effect  for  that  cause  if  llinhraporiliiiiM|pa.v^ti  •      r'^'^i 
required  should  bc8ub8eqiieDllji(!liNi,indtie/tlic.?>^'    '^f  "  \ 
act  gave  authority  to  the  pcrton liriirini to  DKlfact   /^r     ttn'^^ 
or  to  record  nny  such  de*(), iinlrumfiil,  Jora-Iof    ti^^^f.   th^^l 
ment,  writing,  or  paper  aamJtts  loiifliilte/p«i-S(,^   t>ri/f''''l 
stamp  or  stamps  thereon  nquiral  inHf  prfi-|origi|^^»it    t^r  li' 
enc«  of  the  court,  register  «r««iitr,  13 Stat  of.   op^'  tnatnrt 
at  L.  296.  fused  t»rH«  r-wn-^ 

But  pcrflonn  innking.  Bijuirn  or  Isiiiini  inn  n^r  "  »>^  '^\  Idii(/.  ^ 
Instrument,  document,  or  pi[»tolmf  tipd.mllj'*'"    o^-  vHiiiV 
790  '  '^iivif 
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372*]   •Rrron  or  omiisionB  of  the  kind  which 
ocoiirrnl  or  hKppened  before  the  flrit  day  □(  Au- 
gust, 18U6,  mipht  be  remedied  under  that, act  at 
may  time  witliin  tnrelve  calendar  monthH  from 
tbat  date,  and  aubaequeot  etron  and  oiDiasionB 
of  the  Icind  might  also  be  remedied  in  the  aanie 
vay  at  unj  time  withio  tvelre  calendar  months 
from    the  time   the   inetrument,  document,  or 
piper  n-oB  made,  ai^ed.  or  iaaued  without  being 
(tamped  aa  required  by  law,  but  it  is  quite  eleai 
tbat    tbe    caoe    before  the   court   does    not    fall 
within    that  proviso,  ss  the  application  to  the 
colJectoT  was  not  made  in  season  to  bring  the 
case   within   either  of  those   regulation*. 

Had  lei^slatiOQ  stopped  there  the  rulin?  ad- 
mittinK  the  note  in  evidenca  would  certainly  h<' 
errDnroiiH,  but  the  act  of  tlie  14th  of  July,  1870, 
■mpndn  tlie  preceding  act  by  striking  out  the 
trordB  "sixty-ail"  in  the  third  proviso,  and  in- 
wrtinK  in  lieu  thereof  the  worda  "seventy -one," 
whereby  the  collector  of  the  proper  district  is 
still  empowered  to  remit  Denaltiea  of  the  kind 
occurring  or  happening  under  the  circumstan 
degcribed    to   the   third   proviso   of   the   pr 


i  without  any  wilful  design  to  defraud 
the  United  States  of  the  stamp  or  to  evade  or 
delay  the  pa^rment  thereof;"  but  It  la  Insisted 
that  the  new  provision  does  not  operate  retro- 
apectively;  that  it  does  not  empower  the  col- 
lector to  remit  the  penalty  for  any  such  omis- 
sion IF  it  occurred  prior  to  the  passage  of  the 
act;  but  the  court  here  is  of  a  different  opinion 
for  Mveral  reaaons. 

Special  attention  is  called  In  tbe  first  place 
to  the  peculiar  phraseology  of  th«  new  provi- 
tioB,  which  is  that  section  168  of  the  act  of  the 
30th  of  June,  1864,  as  amended  by  the  9th  sec- 
tion of  the  act  of  the  13th  of  July,  1880,  be, 
and  is  hereby  amended  as  therein  provided. 
Three  amendments  arc  then  made  in  the  laat- 
namcd  act.  as  follows:  (1)  By  striking  out 
the  worda  "fifty  dollars"  in  the  second  proviso 
and  insertinfT  in  lieu  thereof  the  following: 
Double  tl>e  amount  of  the  tax  remaining  unpaid, 
373']  "but  in  no  case  less  than  $50.  (2)  By 
striking  out  the  words  "sixty-six"  in  the  third 
proviso  and  inserting  in  lieu  thereof  the  words 
''seventy-one."  (8)  By  striking  out  the  words 
"sixty-seven"  In  the  laet  proviso  and  inserting 
in  lieu  thereof  the  words  "seventy -two."  18 
Slat,  at  L.  257. 

Section  LIS  of  the  act  flrst  named  provided 
tbat  the  forfeiture,  where  the  omission  to  affix 
the  stamp  was  with  the  intent  to  evade  the  duty, 
should  be  «200.  but  the  succeeding  act  paased 
the  next  year  reduced  the  forfeiture  to  $S0.  13 
Stat,  at  U  2D3 ;  13  Stat,  at  L.  481, 

Such  an  omission  subjected  the  party  to  a 
penalty  of  »S0.  olso  under  the  act  of  the  13th 
of  July,  I8)M1.  but  the  penalty  under  the  pre- 
flht  act  cannot  exceed  a  sum  which  Is  double 
the  amount  of  the  tai  unless  that  sum  is  leaf 
than  SG. 

Legislation  in  respect  to  the  amount  of  the 
forfeiture  in  the  earlier  acts  of  Congreaa  upon 
the  subject  would  have  been  unnecessary  if  it 
had  not  been  intended  to  extend  the  jurisdiction 
of  the  collector  or  some  other  officer  to  delin- 
14  W*u- 


quencies  of  the  kind  which  aro 

of  Congress  therein  mentioned, 
the  collector  might,  within  th 
designated  in  those  acts,  remil 
or  penalties  far  past  delinqui 
plication,  as  before  explained, 
made,  and  the  court  is  unot 
opinion  that  the  better  constri 
under  oonsideratiim  is,  that  C 
to  give  such  delinquent  party 


the  ti 


.    such  e. . 
IB  and  conditions  presi 


stiilemcnt.  Orsnt  all  that 
suggested  that  the  ruling  ir 
before  the  present  aot  waa 
be  admitted  that 


the 


has  become 
leg  'ceased  to  he  prejiulieial  t 
fendont,  as  the  collector  no 
power  to  do  whnt  he  then  did 
the  stamps  to  the  note,  remit 
moke  the  proper  memorandur 
and  it  is  so  clear  that  the  plai 
a  right  to  require  those  acts  to 
trial  were  ordered  that  th 
hesitatingly  of  the  opinion  th 
ought  not  to  he  reversed  for  t 
proper  stamps  were  affixed  U 
and  the  amount  of  the  requir 
posited  in  the  Treaaurr  before  i 
as  evidence.  Camjibdl  v.  Wile 
19  L.  ed.  674;  Tnbu  v.  Ckipma 
Corbin  v.  Traev,  34  Conn.  326: 
inrferaon,  fl  Wall.  66,  19  L,  ei 
Where  the  ease  Is  brought  I 


state  c 


t  for 


court  is  not  inclined  t 

prejudice  of  the  complaining 
perially  not  where  it  appears  t 
beoome  immaterial  and  that  th< 
be  entitled  to  judgment  it  a  ncn 
Pii\-ment  of  the  stamp  dutv  i 
collector  at  the  time  he  affiffi 
the  note,  and  inasmuch  as 
mokes  no  complaint,  and  the  v 
is  chamcterized  by  good  faith 
tbe  opinion  that  the  judgme 
court  mav  be  sustained. 

ir.  Objection  is  aUo  made  t 
not  admissible  aa  evidence  beet 
ment  was  not  stamped,  but  th< 
opinion  that  the  objection  is  v 
a  stamp  is  not  required  to  such 
Stamp.  172;  Richardi  v.  Fran 
251;  Penny  V.  fnnes,  1  Cror 
43S ;  Bacon  Y.  SiMpsfHi,  3  Mees 
Stamp   (2d  cd.),  140;  Tils.  Dif 

III.  Whenever  a  party  in  a 
of  exchange  or  promisaory  noi 
prove  demand  and  notice  or 
comply  with  those  conditions 
the  opposite  party  waived  the 

•Proof  to  that  effect  was  o 
this  csHc,  which  consisted  of  the 
dmn  signed  by  the  party  and 
bade  of  the  note,  and  the  state 
of  exoeptiou  is  that  the  defei 


,  zn~** 
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fidlf  wn«  nfTiTird,  objwtod  to  the  admissibility 
itl  llinF.  writing,  but  the  court  admitted  it  and 
ihi-  '!■' ffTifld  nt  excepted.  . 

KBti'fnHfiry  proof  of  wniver  in  Buch  a  case   i^    j 
In  nil   rii[irrti  equivalent  in  law  to  a  complj- 
Mli™  with  the  rpguirement.     Taunton  BanI:    v. 
Ili'luiritmm,   6    Pick.   444;    2   Stark.   Ev.    274; 
W.i-lman  v.  ThuTiton.  9  Cuah.  157;   Marakall  | 
V.  MilphcU,  36  lAe.  Z'l\ ;  Coll.  SUmps,  30. 

Siirli  a  waiver  need  not  be  in  writing,  as  an  I 
ornl  declaration  to  that  elTcct  would  be  cquallv 
elTi'Ctual,  and  it  does  not  appear  that  any  one  J 
of  thp  internal  revenue  acts  contains  any  re  I 
qiiirement  if  it  is  in  writing  that  it  shauld  bf  I 
ttnmped,  nor  ia  any  authoritj  referred  to  as  . 
■upport  to  the  objection  taken  to  the  rulins  n 
the  co»rt.  On  the  contrary,  the  supreme  eonr 
of  Cnlifornia  has  dccidod  the  othrr  unv  itii- 
this  court  is  of  the  enme  opinion.  Padfir  Bam 
T.  DeRo.  3T  Cal.  542;   Chit.  SUmps,  llri;-:^- 

Judgment  affirmed. 


F.  BARTEMEVER,  Sb.,  Flff.  «■ 

STATE  OK  IOWA. 
(See  S.  C.  14  WiU  3C-:K 
Juritdiclion.  when  examiiuid  ^t.•r —  — 
to  ttate  courl — xiii.  miu  t.', . 
1.   Where  tlie  cnw  It  ^mWn^-r-.    -    - 
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Submitted  F»S.  I.  : 
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of  the  execution  of  the  contract,  are,  in  general, 
inadmissible  to  contradict  or  vary  its  terms 
604*]  *or  to  affect  its  construction,  as  all 
such  verbal  agreements  are  considered  as 
merpred  in  the  written  contract.  Ruse  v.  Ins. 
Co.  23  N.  Y.  619;  Wheelton  v.  Hardiaty,  8  Ell. 
&  Bl.  296;  2  8m.  L.  Cas.  758;  Ang.  Car.  (4th 
ed.)  S  229. 

Apply  that  rule  to  the  case  before  the  court 
and  it  is  clear  that  the  ruling  of  the  court  be- 
low was  correct,  as  all  the  evidence  offered  con- 
sisted of  conversations  between  the  shippers 
and  the  master  before  or  at  the  time  the  bill  of 
lading  was  executed.  Unless  the  bill  of  lading 
contains  a  special  stipulation  to  that  effect  the 
master  is  not  authorized  to  stow  the  goods  sent 
on  board  as  cargo  on  deck,  as  when  he  signs  the 
bill  of  lading,  if  in  common  form,  he  contracts 
to  convey  the  merchandise  safely,  in  the  usual 
mode  of  conveyance,  which,  in  the  absence  of 
proof  of  a  contrary  usage  in  the  particular 
trade,  requires  that  the  goods  shall  be  safely 
stowed  under  deck;  and  when  the  master  de- 
parts from  that  rule  and  stows  them  on  deck, 
he  cannot  exempt  either  himself  or  the  vessel 
from  liability,  in  case  of  loss,  by  virtue  of  the 
exception  of  dangers  of  the  seas,  unless  the 
•dangers  were  such  as  would  have  occasioned  the 
loss  even  if  the  goods  had  been  stowed  as  re- 
4)uired  by  the  contract  of  ■  affreightment.  The 
Rebecca,  Ware,  210;  Dodge  v.  Bartol,  6  Greenl. 
R.  286;  Wolcott  v.  Ins.  Co.  4  Pick.  429;  Copper 
Oo.  V.  Ins.  Co.  22  Pick.  108;  Adanis  v.  Ins.  Co. 
22  Pick.  63.  Contracts  of  the  master,  within 
the  scop>e  of  his  authority  as  such,  bind  the  ves- 
sel and  give  the  creditor  a  lien  upon  it  for  his 
security,  except  for  repairs  and  supplies  pur- 
chased in  the  home  port,  and  the  master  is  re- 
sponsible for  the  safe  stowage  of  the  cargo 
under  deck,  and  if  he  fails  to  fulfil  that  duty 
he  is  responsible  for  the  safety  of  the  goods  and 
if  they  are  sacriffQcd  for  the  common  safety,  the 
goods  stowed  under  deck  do  not  contribute  to 
the  loss.  The  Paraoon,  Ware,  329,  331;  2 
Phil.  Ins.  9  704;  Brooks  v.  Ins.  Co.  7  Pick.  259. 
Ship-owners,  in  a  contract  by  a  bill  of  lading 
for  the  transportation  of  merchandise,  take 
upon  themselves  the  responsibilities  of  common 
carriers,  and  the  master,  as  the  agent  of  such 
owners,  is  bound  to  have  the  cargo  safely  se- 
cured under  deck,  unless  he  is  authorized  to 
605*]  carry  the  goods  on  •deck  by  the  usage 
of  the  particular  trade  or  by  the  consent  of  the 
shipper,  and  if  he  would  rely  upon  the  latter  he 
roust  talce  care  to  require  that  the  consent  shall 
be  expressed  in  a  form  to  be  available  as  evi- 
dence under  the  general  rules  of  law.  The 
Waldo,  2  Ware,  162;  Blackett  v.  Exchange  Co. 
2  Cromp.  &  J.  250 ;  1  Arn.  Ins.  6^ ;  Lenox  v.  In- 
surance Co.  3  Johns.  Cas.  178. 

Where  goods  are  stowed  under  deck  the  car- 
rier is  bound  to  prove  the  casualty  or  vis  major 
which  occasioned  the  loss  or  deterioration  of  the 

Sroperty  which  he  undertook  to  transport  and 
eliver  in  good  condition  to  the  consignee,  and 
if  he  fails  to  do  so,  the  shipper  or  consignee, 
as  a  general  rule,  is  entitled  to  his  remedy  for 
the  non-delivery  of  the  goods.  No  such  conse- 
quences, however,  follow  if  the  goods  were 
stowed  on  deck  by  the  consent  of  the  shipper,  as 
in  that  event  neither  the  master  nor  the  owner 
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is  liable  for  any  damage  done  to  the  goods  br 
the  perils  of  the  sea  or  from  the  necessary  ex- 
posure of  the  property,  but  the  burden  to  prove 
such  consent  is  upon  the  carrier,  and  he  must 
take  care  that  he  has  competent  evidence  to 
prove  the  fact.  Shackleford  v.  Wilcox,  9  La. 
38.  Parol  evidence  said  Mr.  Justice  Nelson, 
in  the  case  of  Creery  v.  Holly,  14  Wend.  28,  is 
inadmissible  to  vary  the  terms  or  legal  import 
of  a  bill  of  lading  free  of  ambiguity,  and  it  'was 
accordingly  held  in  that  case  that  a  clean  bill 
of  lading  imports  that  the  goods  are  stowed 
under  deck,  and  that  parol  evidence  that  the 
vendor  agreed  that  the  goods  should  be  sto^ved 
on  deck  could  not  legally  be  received  even  in  an 
action  by  the  vendor  against  the  purchaser  for 
the  price  of  the  goods  which  were  lost  in  conse- 
quence of  the  stowage  of  the  goods  in  that  man- 
ner by  the  carrier.  Even  where  it  appeared 
that  the  shipper,  or  his  agent  who  delivered  the 
goods  to  the  carrier,  repeatedly  saw  th^n  as 
they  were  stowed  in  that  way  and  made  no  ob- 
jection to  their  being  so  stowed,  the  supreme 
court  of  Maine  held  that  the  evidence  of  those 
facts  was  not  admissible  to  vary  the  legal  im- 
port of  the  contract  of  shipment ;  that  the  bill 
of  lading  being  what  is  called  a  clean  bill 
of  lading,  it  bound  the  owners  of  the  vessel  to 
carry  the  goods  *under  deck,  but  the  [•606 
court  admitted  that  where  there  is  a  veil 
known  usage  in  reference  to  a  particular  trade 
to  carry  the  c^oods  as  convenience  may  require, 
either  upon  or  under  deck,  the  bill  of  lading 
may  import  no  more  than  that  the  cargo  shafi 
be  carried  in  the  usual  manner.  Sproat  v.  Ikm- 
nell,  26  Me.  187;  2  Tay.  Ev.  §§  1062,  1067; 
Hope  V.  Slate  Bank,  4  La.  212;  1  Am.  Ins.  70; 
Lapham  v.  Ins.  Co.  24  Pick.  1.  Testimony  to 
prove  a  verbal  agreement  that  the  goods  might 
be  stowed  on  deck  was  offered  by  the  defense 
in  the  case  of  Barber  v.  Brace,  3  Conn.  14,  but 
the  court  rejected  the  testimony,  holding  that 
the  whole  conversation,  both  before  and  at  the 
time  the  writing  was  given,  was  merged  in  the 
written  instrument,  which,  undoubtedly,  is  the 
correct  rule  upon  the  subject.  Written  instru- 
ments cannot  be  contradicted  or  varied  by  evi- 
dence of  oral  conversations  between  the  parties 
which  took  place  before  or  at  the  timo  tho  \rrit 
ten  instrument  was  executed ;  but  in  the  case  of 
a  bill  of  lading  or  a  charter-party,  evidence  of 
usage  in  a  particular  trade  is  admissible  to 
show  that  certain  goods  in  that  trade  may  be 
stowed  on  deck,  as  was  distinctly  decided  in 
that  case.  Barber  v.  Brace,  3  Conn.  13 ;  1  Sm. 
L.  Cas.  6th  Am.  ed.  837.  But  evidence  of  usa^ 
cannot  be  admitted  to  control  or  vary  the  posi- 
tive stipulations  of  a  bill  of  lading,  or  to  subbU 
tute  for  the  express  terms  of  the  instrument  an 
implied  agreement  or  usage  that  the  carritf 
shall  not  be  bound  to  keep,  transport  and  de 
liver  the  goods  in  good  order  and  condition. 
The  Rceside,  2  Sumn.  670;  1  Duer,  Ins.  sec  17. 
Remarks,  it  must  be  admitted,  are  found  ir 
the  opinion  of  the  court,  in  the  case  of  Vement 
V.  Hudson,  3  Sumn.  406,  and  also  in  the  c^ise  ci 
Rayiuard  v.  Stevens,  3  Gray,  101,  which  fa\T?' 
the  views  of  the  appellant,  but  the  weight  of 
authority  and  all  the  analogies  of  the  rules  of 
evidence  support  the  conclusion  of  the  court  be- 
low, and  the  court  here  adopts  that  conclusion 
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as  the  correct  rule  of  law,  subject  to  the  quali- 
fications herein  expressed. 
Decree  affirmed. 


113*]   ♦?.  B.  FOULKE,  Admr.  of  James  B. 
Taylor,  Deceased,  et  al.,  Flffs,  in  Err,, 

V. 

W.  H.  ZIMMERMAN  and  E.  E.  Norton,  As- 
signee, etc.; 
and 
P.  H.  FOULKE,  Admr.  of  James  B.  Taylor,  De- 
ceased, et  al.,  Plffs,  in  Err,, 

V, 

LOUIS  HUBERT  and  E.  E.  Norton,  Assignee, 

etc. 

(See  S.  C.  14  Wall.  118-116.) 

Probate  of  foreign  will  in  Louisiana,  when  valid 
— purchaser  from  devisee,  when  protected — 
order  setting  aside  will,  when  does  not  affect 
purchaser, 

*1.  A  probate  In  Loalsiana,  of  the  will  of  a  per- 
son who  <lied  domiciled  in  New  York,  is  valid  until 
set  aside  in  the  Louisiana  court ;  though  the  order 
of  the  surrogate  in  New  York  has  been  reversed  in 
the  supreme  court  of  that  state,  on  which  the 
Louisiana  probate  was  founded. 

2.  A  purchaser  from  the  devisee  of  such  will  of 
real  estate  in  Louisiana,  while  the  order  of  the 
Louisiana  court  establishing  the  will  remains  in 
force,  is  an  innocent  purchaser,  and  is  not  affected 
by  a  subsequent  order  setting  aside  the  will,  to 
which  he  is  not  a  party. 

3.  Such  an  order,  founded  on  a  verdict  and  Judg- 
ment In  New  York  declaring  the  will  void,  obtained 
by  collusion  between  the  devisee  under  the  will  and 
the  heirs  at  law,  cannot  affect  the  purchaser  from 
the  devisee,  made  in  good  faith  before  such  verdict 
and  Judgment. 

[Nos.  331,  332.] 
Submitted  Dec,  12,  1871,    Decided  Veb,  5,  1872. 

IN  EKROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  case  is  stated  by  the  court. 

Messrs.  Wallace,  Field,  and  Handlin,  for 
plaintiffs  in  error: 

John  F.  Clew  could  convey  no  greater  title 
than  he  himself  had,  and  he  acted  in  bad  faith. 
Civ.  Code.  2010. 

A  judgment  duly  authenticated  from  another 
state  imports  full  faith  here,  in  relation  to  the 
matters  embraced. 

Hen.  Dig.  748. 

The  whole  succession  being  in  litigation,  a 
gale  of  the  property  by  J.  F.  Clew  before  it 
was  decided,  could  give  no  title,  and  the  pur- 
chaser cannot  plead  good  faith  or  want  of 
notice;  no  notice  is  required  in  such  a  case. 

Civ.  Code,  art.  2428. 

"A  vendee  or  mortgagee,  though  for  a  valua- 
ble consideration  and  without  notice,  express 
or  implied,  of  a  pending  litigation  touching  the 
property,  is  bound  by  the  judgment  against  hip 
vendor  or  mortgagor." 

Hen.  Dig.  7.54,  No.  11. 

''Pending  a  revocatory  action  to  subject  prop- 
erty to  plaintiff's  claim,  no  alienation  can  be 
made  to  his  prejudice.  The  alienee  is  protected 
neither  by  his  good  faith  nor  want  of  notice." 

Hen.  Dig.  132(5,  12;  3  La.  Ann.  249;  9  La. 
Ann.  257. 

But  there  was  full  notice  in  the  proceedings, 

*neadnote8  by  Mr.  Justice  Millkb. 
14  Wall. 


and  in  the  certificate  of  the  surrogate  to  the 
copy  of  the  will^  that  there  was  an  appeal  in 
New  York. 

A  title  founded  on  a  will  falls  if  there  was 
no  will;  and  the  law  of  the  domicil  rules. 

Civ.  Code,  arts.  1589,  1681-2;  Robert  v.  AU 
Hers,  17  La.  Ann.  4,  2  Rob.  427. 

The  pretended  will  was  no  will  according  to 
the  law  of  Louisiana,  being  neither  olographic, 
nuncupative  nor  mystic,  and  ex  parte  probate 
orders  are  not  binding  on  those  not  parties  to 
them. 

C.  P.  arts.  935,  939;  2  La.  Ann.  724. 

To  prescribe  with  good  faith  under  a  title 
valid  in  form  only,  it  is  necessary  to  possess  as 
owner  (Clew  was  executor  up  to  1866)  and  for 
ten  years. 

Civ.  Code,  3390,  3404,  3409,  3453,  3456,  3476; 
lb.  3414,  3416,  3437,  495. 

The  seisin  vested  in  the  heirs  at  the  death, 
and  their  title  to  the  property,  in  the  succes- 
sion of  Elizabeth  Clew,  has  never  been  de- 
vested. 

Ware  y.  Jones,  19  La.  Ann.  428. 

Messrs.  Albert  Voorhies  and  Eli  Billinst* 
for  defendants  in  error  contended: 

I.  That  the  purchasers  acquired  in  good  faith 
from  the  universal  legatee,  who  had  regularly 
admini<«tered  as  executor  of  the  succession  of 
Elizabeth  Clew,  deceased,  and  who,  after  his 
final  discharge  as  such,  had  been  placed  in  pos- 
session; that  this  constitutes  a  valid  title  imto 
them;  and  that  the  subse<|uent  proceedings 
had  in  that  court,  at  plaintiff's  instance,  can 
have  no  retroactive  effect  upon  the  validity  of 
such  titles — more  especially  as  these  defend- 
ants were  not  parties  to  these  late  proceedings. 

11  La.  R.  9;  3  R.  R.  119;  18  La.  Ann.  R.  408. 

II.  That,  by  virtue  of  said  compromise,  the 
matter  of  the  validity  of  the  will  as  affecting 
the  real  estate,  had  ceased  to  be  a  matter  of  liti- 
gation; and  that,  to  that  extent,  the  will  was 
and  is  now  in  full  force  in  the  second  district 
court  of  Louisiana.  Civ.  Code,  arts.  3071; 
3038. 

Such  compromise  or  transaction  has  the  force 
of  res  judicata.    Civ.  Code,  arts.  3078,  3045. 

III.  That,  by  the  compromise  of  1864,  the 
plaintiffs  became  the  successors  by  particular 
title  of  John  F.  Clew,  under  whom  defendants 
hold  by  virtue  of  sales  with  prior  registry;  and 
they  are  estopped  from  questioning  defendants' 
titles. 

Civ.  Code,  arts.  2235-2239  (2232-2235). 

IV.  That  in  no  event  can  the  litigation  in  the 
mortnaria  of  a  succession  in  another  state  con- 
trol the  mortuaria  of  Louisiana  estate,  as  both 
of  said  successions  are  distinct  from  and  inde- 
pendent of  each  other. 

V.  John  F.  Clew,  not  being  a  resident  of  New 
Orleans,  having  died  abroad,  and  having  no 
property  in  New  Orleans,  the  second  district 
court  had  no  jurisdiction  whatever  to  open  his 
succession  and  compel  the  public  administrator 
to  appear  as  a  figurant  in  these  proceedings. 

Johnson  v.  Broicn,  3  Mart.  (N.  S.)  601;  5 
R.  R.  9;  6  R.  R.  508;  10  R.  R.  18. 

VI.  It  was  further  incumbent  on  the  plain- 
tiffs, since  the  executor  had  axrtufilly  adminis- 
tered under  the  orders  of  the  second  district 
court,  to  have  themselves  recognized  as  heirs 
contradictorily  with  him;  and  the  executor's 
death  did  not  authorize  the  plaintiffs  to  pro(*<>ed 
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against  this  executor's  administrator,  in  order 
to  have  themselves  recognized  as  heirs. 

C.  P.  art.  1000;  Civ.  Code,  art.  1103  (1181). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  bring  their  petitions  in  the  cir- 
cuit court  for  the  district  of  Louisiana,  in  the 
nature  of  actions  of  ejectment,  to  recover  cer- 
tain lots  in  New  Orleans,  and  also  rents  and 
profits. 

They  claim  as  heirs  at  law  of  Elizabeth  Clew, 
who  died  in  New  York  in  the  year  1850,  and 
there  seems  to  be  no  question  that  they  are  her 
next  of  kin,  or  purchasers  from  them,  and  that 
she  died  seised  of  the  property. 

The  defendants  claim  as  purchasers  from 
John  F.  Clew,  husband  of  said  Elizabeth,  under 
a  will  of  said  Elizabeth,  probated  in  the  proper 
court  of  New  Orleans  in  January,  1801,  which 
will  declared  him  to  be  her  sole  heir  and  uni- 
versal legatee. 

Tliis  will  was  admitted  to  probate  in  Louisi- 
ana on  the  strength  of  an  order  of  the  surrogate 
of  New  York  admitting  it  there,  as  'her  last 
•  will  and  testament,  and  the  record  of  the  sur- 
rogate court  of  New  York,  on  which  the  will 
11 4*  J  was  probated  *in  New  Orleans,  showed 
that  an  appeal  had  been  taken  from  the  order 
establishing  the  will.  This  appeal  was  prose- 
cuted to  success,  so  that  in  February,  1861,  very 
aoon  after  the  probate  in  New  Orleans,  the  su- 
preme court  of  New  York  reversed  the  order  of 
the  surrogate  and  made  up  certain  issues  of 
fact  to  be  tried  by  a  jury.  The  case  in  New 
York  seems  to  have  remained  in  this  condition 
until  November,  1866,  when  the  trial  was  had 
and  verdict  and  judgment  rendered  that  the 
supposed  will  had  been  revoked  and  that  Eliza- 
beth Clew  died  intestate. 

In  the  meantime  John  F.  Clew  had  adminis- 
tered upon  the  estate  in  Louisiana  and  in 
August,  1864,  filed  his  final  account,  and  on  the 
20th  March,  1866,  received  from  the  probate 
court  an  order  of  final  discharge,  placing  him  in 
possession  of  the  property  as  universal  legatee 
of  Elizabeth  Clew.  On  that  day,  and  on  the 
11th  day  of  April,  1866,  just  after  this  order, 
John  F.  Clew  sold  at  public  auction  the  lots  now 
claimed,  b}'  two  separate  sales,  to  Phelps,  and 
to  Laymond,  under  whom  defendants  claim, 
and  the  deeds  were  duly  recorded  in  the  proper 
office,  one  on  the  11th  and  the  other  on  the  13th 
day  of  April.  All  this  was  before  the  verdict 
and  judgment  declaring  the  will  void  in  New 
York. 

It  also  appears  that  in  the  year  1864,  three 
▼ears  after  the  issues  of  fact  had  been  ordered 
by  the  supreme  court  of  New  York,  and  two 
years  before  those  issues  were  tried,  the  plain- 
tiflfs,  or  the  heirs  of  Elizabeth  Clew,  under 
whom  they  claim,  made  a  compromise  with 
John  F.  Clew,  and  for  the  consideration  of  $30,- 
000  he  made  them  a  quitclaim  deed  of  all  his 
interest  in  the  estate  of  Elizabeth  Clew,  of 
which  compromise  and  deed  the  New  Orleans 
purchasers  had  no  notice,  and  which  was  not  re- 
corded in  Louisiana  until  after  their  purchase 
and  after  their  deeds  had  been  recorded.  Nor 
does  it  appear  that  they  were  parties  or  had 
notice  of  the  proceedings  in  New  York  by  which 
the  will  of  Mrs.  Clew  was  held  void. 

These  facts  are  all  found  by  the  coui-t  as  the 
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foundation  of  its  judgment,  with  others  whidi 
we  do  not  deem  material.  For  instance,  it  is 
found  that  proceedings  were  taken  by  the 
"heirs  to  have  the  probate  of  Elizabeth  [*115 
Clew's  will  in  New  Orleans  set  aside,  but  as 
this  was  after  the  purchase  under  which  the  de- 
fendants claim  and  without  notice  to  them,  we 
think  they  cannot  be  bound  by  it. 

Nor  do  we  think  that  the  collusive  trial  in 
New  York  between  John  F.  Clew  and  the  heirs 
of  Mrs.  Clew  can  have  any  effect  on  the  rights 
of  the  defendants  derived  under  the  probate  of 
the  will  in  New  Orleans. 

The  facts  found  bv  the  court  show  beyond 
doubt  that  this  trial  was  had  two  years  after 
Clew  had  sold  out  the  subject  of  litigation  to 
the  other  parties  to  the  suit,  and  eight  months 
after  the  defendants  had,  in  ignorance  of  this 
sale,  bought  of  him,  as  the  rightful  owner,  so 
establish^  by  the  New  Orleans  court.  There 
can  be  but  little  doubt  that  Clew  defrauded 
both  parties,  and  that  the  defendants  were  in- 
nocent purchasers  from  him,  and  that  plaintiffs 
might  have  protected  both  themselves  and  the 
defendants  by  recording  their  quitclaim  deed, 
which  they  had  withheld  from  record  for  two 
years,  and  that  their  failure  to  do  this  enabled 
him  to  commit  the  fraud.  Finding  that  thtj 
had  thus  lost  the  lots  in  controversy,  so  far  at 
any  claim  through  that  deed  was  oonoemed, 
they  revive  the  suit  in  New  York  which  had 
slumbered  for  five  years  on  the  issues  ordered 
for  a  jury,  and  now  having  both  sides  of  the 
litigation  in  their  own  hands,  they  procure  a 
verdict  setting  aside  the  will,  to  enable  them  to 
claim  the  land  as  heirs  of  Elizabeth  Clew,  in- 
stead of  purchasers  under  John  F.  Clew. 

We  think  that  this  cannot  prevail,  though 
supported  by  an  ew  parte  proceeding  in  the 
New  Orleans  court  by  which  the  former  orders 
probating  Mrs.  Clew's  will  and  recognizing  John 
F.  Clew  as  sole  heir  and  legatee  were  set  aside. 
The  defendants  were  innocent  purchasers  with- 
out notice  of  anything  wrong,  being  justified 
by  the  judgment  of  the  probate  court  in  the  as- 
sumption that  they  purchased  the  legal  title; 
and  if,  by  making  them  parties  to  a  proper  pro- 
ceeding, this  probate  and  sale  could,  under  any 
circim:istances,  be  set  aside,  we  are  of  opinion 
that  the  proceedings  in  New  *York,  on  [•I  16 
which  the  Louisiana  court  revoked  its  former 
action,  were  collusive  and  fraudulent  as  against 
the  defendants,  who,  under  the  facts  found  by 
the  court,  are  entitled  to  Ve  protected  in  their 
possession. 

As  this  teas  the  conclusion  of  the  Circuit 
Vourt,  its  judgment  is  affirmed  in  both  oases. 


♦MICHAEL  HURLEY,  Plff.  in  Err^  [•SS 

FRANK  STREET. 
(See  S.  C.  14  Wall.  85-87.) 

Jurisdiction  over  state  judgment — when  case 

dismissed, 

1.  To  give  jurisdiction  to  this  court  over  state 
Judgments,    it    is    necessary   to    show   some    ques- 

NoTE. — Juriadiclion  of  U.  8.  Supreme  Court, 
where  Federal  question  arises,  or  where  is  draw 
in  question  statute,  treaty  or  Constitution  of  V.  8. — 
see  note  to  Matthews  v.  Zane,  2  L.  ed.  U.  8.  654 : 
note  l3  Martin  v.  Hunter,  4  L.  ed.  U.  8.  97;  and 
note  to  Williams  v.  Norrii^  6  L.  ed.  U.  8.  .'S71. 
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tlon  under  the  25th  section  of  the  judiciary  act 
was  made  and  decided,  of  which  this  court  has  cog- 
nisance by  writ  of  error  or  appeal. 

2.  If  it  does  not  appear  from  the  record  that  any 
such  question  was  eftlier  made  or  decided,  the  case 
will  be  dismissed. 

[No.  354.] 
Argued  Feb.  16,  1872.    Decided  Feb.  19,  1872. 

IK  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Motimi  to  dismiss. 
'  Mr,  Geo.  G.  Wrisht»  for  defendant  in  er- 
ror, in  support  of  motion. 

The  counsel  for  the  plaintiff  in  error,  Meaara, 
Lander  d  Merriman  and  J.  W.  Moore,  in 
opposition  to  the  motion  to  dismiss,  stated  their 
ease  as  follows: 

This  is  a  writ  of  error  to  the  sunreme  court 
of  the  state  of  Iowa,  and  allowed  upon  the 
groimd  that  in  said  action  the  right  claimed  by 
the  plaintiff,  tmder  a  patent  issu^  by  the  Unit- 
ed States,  and  the  validity  of  an  authority 
exercised  under  the  said  state  of  Iowa,  repug- 
nant to  the  Constitution  of  the  United  States, 
was  drawn  in  questi(m,  and  the  decision  of  the 
said  supreme  court  of  said  state  was  adverse  to 
the  right  so  claimed,  and  in  favor  of  the  validi- 
ty of  said  statute  of  said  state. 

This  was  an  action  to  try  titles,  the  plaintiff 
claiming  under  an  entry  of  the  land  dated  May 
10,  1854,  in  favor  of  Frank  street,  judge  of  the 
county  court  of  Pottowotamie  county,  Iowa, 
and  mesne  conveyance  to  plaintiff.  The  de- 
fendant claimed  title  under  a  deed  issued  under 
a  sale  for  taxes,  made  under  the  revenue  acts  of 
the  state  of  Iowa,  the  74th  section  of  which  pro- 
vides that  such  deed  should  be  conclusive  evi- 
dence of  the  following  facts: 

1.  That  the  property  had  been  listed  and  as- 
sessed at  the  time  and  in  the  manner  required 
by  law. 

2.  That  the  taxes  were  levied  according  to 
law. 

3.  That  the  property  was  advertised  for  sale, 
in  the  manner  and  for  the  length  of  time  re- 
quired by  law. 

4.  That  the  property  was  sold  for  taxes,  as 
stated  in  said  deed. 

5.  That  the  grantee  named  in  the  deed  was 
the  purchaser. 

6.  That  the  sale  was  conducted  in  the  man- 
ner required  by  law. 

7.  That  all  the  prerequisites  of  the  law  were 
eomplied  with  by  all  the  officers  who  had,  or 
whose  duty  it  was  to  have  had,  any  part  or 
action  in  any  transaction  relating  to  or  affect- 
ing the  title  conveyed,  or  purporting  to  be  con- 
veyed, by  the  deed,  from  the  listing  and  valua- 
tion of  tlie  property  up  to  the  execution  of  the 
deed,  both  inclusive,  and  that  all  things  what- 
soever required  by  law  to  make  a  good  and 
valid  sale,  and  to  vest  the  title  in  the  purchaser 
were  done,  except  in  regard  to  the  three  points 
named  in  this  section,  wherein  the  deed  should 
be  prima  facie  evidence  only. 

To  the  plea  of  defendant  setting  up  this  title, 
the  plaintiff  interposed  a  demurrer,  the  5th 
point  of  which  was :  "The  law  authorizing  the 
sale  of  real  property  for  delinquent  taxes,  and 
under  which  the  deed  was  made  by  which  de- 
fendant claims  title,  is  unconstitutional  and 
void."  This  demurrer  was  overruled  by  the 
court  and  this  title  admitted  to  prevail,  and 
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the  supreme  court,  upon  revision  thereof,  held 
this  title  valid,  and  as  showing  an  outstanding 
legal  title. 

This  act  contravenes  the  5th  article  of  the 
Amendment  to  the  Constitution  of  the  United 
States. 

The  title  of  the  plaintiff,  derived  from  the 
United  States,  was  devested  by  the  courts  of 
Iowa,  under  a  law  in  direct  violation  of  the 
clause  of  the  Federal  Constitution  above  cited. 

It  may,  however,  be  contended  that  the  plain- 
tiff did  not  bring  this  question  specially  to  the 
notice  of  the  court  below,  and  that,  therefore^ 
no  such  decisi(m  was  rendered  as  is  required  by 
the  judiciary  acts  of  Congress.  The  record  is 
silent  upon  the  subject,  except  in  the  pleadings 
where  the  objection  is  made  to  this  title,  on  ac- 
count of  its  tmconstitutionality.  Could  the 
title  set  up  by  the  defendant  have  been  sus- 
tained under  the  pleadings,  without  its  beinff 
held  by  the  court  that  the  law  authorizing  said 
deed  was  constitutional T  Clearly  not;  for 
upon  that  deed  rested  the  entire  defense,  and 
upon  that  deed  the  court  declared  the  legal  title 
to  this  land  to  be  not  in  the  defendant,  but  that 
the  title  of  the  defendant  had  been  devested  1^ 
law,  and  that  the  legal  title  was  in  the  grantee 
under  the  tax  deed. 

This  brings  the  case  within  the  purview  of 
the  decisions  of  the  supreme  court. 

The  Bridge  Propra,  v.  Hoboken  Co,  1  Wall. 
116,  17  L.  ed.  571;  Furma/a  v.  Viohol,  8  WalL 
44,  19  L.  ed  370;  Armatrong  v.  Treasurer,  etc 
16  Pet.  281 ;  Crovcell  v.  Randell,  10  Pet.  368. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

To  give  jurisdiction  to  this  court  upon  error 
to  the  highest  court  of  the  state  in  which  a  judg- 
ment or  decree  has  been  rendered,  it  is  neces- 
sary to  show  that  some  question  under  the  25th 
section  of  the  judiciary  act  was  made  and  de- 
cided, of  which  this  court  has  cognizance  by 
writ  of  error  on  appeal.  This  has  been  fre- 
quently ruled.  Crowell  v.  Randell^  10  Pet. 
368;  Armatrong  v.  Treaaurer,  16  Pet.  281; 
Phillip's  Practice,  108. 

It  does  not  appear  from  the  record  that  any 
such  question  was  either  made  or  decided. 

Much  expense  to  suitors  would  be  spared  if 
counsel  would  attend  to  the  principle  above 
stated,  and  as  we  have  said,  frequently  laid 
down,  before  advising  their  clients  to  resort 
•to  the  appellate  jurisdiction  of  this  [*87 
court  from  the  decisions  of  the  state  courts. 

The  writ  of  error  muat  be  dianxiaaed. 


THE  STEAMBOAT  BRIDGEPORT,  her  Tackle, 
etc.,  Charles  Weeks  and  Robert  Haydock, 
Claimania,  Appta., 

GEORGE  SHAW  et  at. 

(See  14  Wall.  "The  Bridgeport/'  116-120.) 
Lighta  on  veaaela — ateamer,  u>?ien  held  in  fauU, 
1.  When  a  boat  is  anchored  at  night  In  the  path 

Note. — Collision;  rights  of  steam  and  sailing 
vessels  with  reference  to  each  otiier,  and  in  passiiuf 
and  meeting — see  notes,  13  L.  ed.  U.  S.  537 ;  25  u. 
ed.  U.  S.  168 ;  28  C.  C.  A.  532 ;  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  steamer  meetinp 
steamer — see  notes,  14  L.  ed.  U.  S.  68;  35  L.  ed. 
U.  S.  458 ;  30  C.  C.  A.  630 ;  60  C.  C.  A.  254. 
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of  y«s8els,  a  Il^ht  Is  Indispensable ;  bat  It  is  not  re- 
quired where  the  boat  is  fastened  to  the  shore,  es- 
pecially at  a  place  set  apart  for  such  boats. 

2.  Where  the  question  of  fault  in  a  collision  lies 
between  a  vessel  at  a  wharf,  out  of  the  track  of 
other  vessels,  and  a  steamer  navigating  a  channel 
of  sufficient  width  for  her  to  move  and  stop  at 
pleasure,  the  fault  generally  will  be  held  to  be 
with  the  steamer. 

.  [No.  85.] 
Submitted  Jan,  24,  1872,  Decided  Feb.  19,  1872. 

APPEAL  from  tlie  Circuit  Ck>urt  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

This  was  a  libel  in  the  district  court  of  the 
United  States  for  the  eastern  district  of  New 
York,  filed  by  the  appellees  in  a  case  of  collis- 
ion. The  district  court  decreed  in  favor  of  the 
libelants,  and  the  decree  was  affirmed  by  the 
circuit  court. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  H.  Owen  d  Nash  for  appellants. 

Mr.  D,  D.  liord  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court; 

On  the  night  of  the  3d  of  September,  1865, 
the  ship  Margaret  Evans,  belonging  to  th^  ap- 
pellees, lay  at  a  wharf  at  CJorlaer's  hook,  in 
New  York  in  a  rectangfular  recess  outside  of  the 
track  of  vessels  passing  along  East  river.  The 
river  here  nearly  makes  a  right  angle.  Vessels 
from  Long  Island  sound  come  down  on  a  south- 
erly course  to  this  point,  and  having  rounded 
the  hook,  they  then  pursue '  a  westerly  and 
southwesterly  course,  to  gain  the  lower  part  of 
the  city. 

On  the  night  in  question,  the  steamer  Bridge- 
port was  running  her  regular  trip  from  Bridge- 
port, Connecticut,  to  the  city  of  New  York, 
bound  for  her  berth  at  Peck  slip.  She  ar- 
rived off  the  Houston  street  ferry  in  East  river, 
half  a  mile  above  Corlaer's  hook,  about  three 
o'clock  in  the  morning.  The  night  was  suf- 
ficiently clear  for  the  persons  in  charge  of  the 
steamer  to  see  their  location  and  to  maintain 
their  usual  speed.  But  at  this  point  they 
struck  a  fog-I>ank  which,  as  they  entered  it, 
shut  out  the  view  of  the  shore.  They  could  dis- 
cern the  nearest  lights  and  hear  the  bells  at  the 
ferry  slips.  The  steam  was  shut  down,  and  the 
vessel  proceeded  slowly  on  her  course.  The 
tide  being  fiood  and  pretty  strong,  she  had  to 
work  against  it;  but  this  gave  her  sufficient 
steerage  way  without  necessitating  much  abso- 
lute speed.  Her  captain  says,  he  supposes 
that  she  was  making  three  or  four  miles  an 
hour  when  she  passed  the  Grand  street  ferry, 
only  three  or  four  feet  from  Corlaer's  hook. 
The  ferry  lights  on  the  New  York  side  were 
observed,  and  the  bell  was  distinctly  heard. 
Neither  lights  nor  bells  on  the  Williamsburg 
side  were  noticed.  Thfs  made  manifest  what 
her  master  and  crew  admit,  that  she  was  nearer 
to  the  New  York  than  to  the  other  shore;  and 
it  would  seem  to  indicate  that  she  was  hugging 
the  New  York  shore  very  closely,  for  such  a 
dark  night,  in  such  a  crowded  place.  When 
they  saw  the  lights  on  the  Grand  street  ferry, 
Smith,  the  wheelmxm,  says  they  commenced 
turning  for  the  purpose  of  rounding  the  point. 
"We  judged  ourselves  well  enough  off,  to  make 
our  way;  pretty  close  in,  but  far  enough  to 
Mftor  her."  Unfortunately,  they  shaved  the 
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point  a  little  too  closely.  In  less  than  two  min- 
utes after  passing  the  ferry  light,  and  about  a 
minute  and  a  half  (as  the  wheelman  thinks) 
after  he  began  to  hold  up  for  change  of  course, 
the  bow  of  the  steamer  struck  the  ship  Margaret 
•Evans  on  her  starboard  side,  just  abaft  ['llS 
the  forerigging.  She  was  not  lying  at  the  front 
of  the  wharf  in  the  open  stream,  but  at  the  end 
or  return  thereof,  as  if  she  were  inside  the  pier, 
the  wharf  projecting  some  thirty  or  forty  feet 
beyond  her  into  the  river,  and  a  large  sloop  of 
war  lying  outside  of  that;  so  that  the  point 
where  the  Margaret  Evans  was  struck  by  the 
steamer  was  over  two  hundred  feet  outside  of 
the  open  *channel  or  passageway  for  ves-  [•119 
sels,  and  three  or  four  hundred  feet  from  the 
track  which  the  steamer  ought  to  have  pur- 
sued. The  latter  had  got  that  much  out  of  her 
way  in  one  and  a  half  or  two  minutes,  whilst 
running  not  more  than  five  or  six  hundred  feet. 
It  seems  almost  impossible  that  she  could  have 
gone  so  far  astray  in  so  short  a  time,  with 
points  of  observation  so  near  at  hand,  without 
great  want  of  skill,  or  great  inattention  to  the 
compass  and  other  indicia  of  course  and  posi- 
tion. When  off  the  Grand  street  ferry  her  of- 
ficers must  have  known  nearly  her  precise  posi- 
tion in  the  river.  Her  deviation  from  the 
channel  seems  utterly  inexcusable.  The  only 
excuse  which  her  officers  proffer  is,  that  it  was 
so  dark  they  could  not  see,  and  they  supposed 
they  were  far  enough  off  from  shore,  and  far 
enough  advanced,  to  change  their  course  for 
rounding  the  hook. 

An  attempt  is  made,  indeed,  to  throw  the 
blame  on  the  Margaret  Evans  herself,  because 
she  did  not  have  a  light,  and  because  she  had 
no  anchor  watch.  The  fact  is  she  had  a  night 
watchman  on  board,  and  as  to  a  light,  we  think 
it  is  hardly  necessary  for  a  vessel  lying  at  a 
wharf,  more  than  two  hundred  feet  outside  of 
the  channel,  to  anticipate  the  visit  of  stray 
steamboats  in  the  nighttime  and  to  make  pro- 
vision for  such  an  exigency.  In  Culbertson  v. 
Shaw,  18  How.  584,  15  L.  ed;  493,  Mr.  Justice 
McLean  states  the  law  to  be :  "When  a  boat  is 
anchored  in  the  path  of  vessels,  a  light  is  in- 
dispensable; but  it  is  not  required  where  the 
boat  is  fastened  to  the  shore,  especially  at  a 
place  set  apart  for  such  boats."  If  it  were 
shown  that  the  local  harbor  regulations  re- 
quired it,  the  case  might  be  different.  But 
there  is  no  proof  that  the  harbor  regulations  of 
New  York  required  vessels  moored  at  a  wharf, 
out  of  the  track  of  other  vessels,  to  carry  a 
light;  and  without  an  express  regulation  to 
that  effect  the  law  does  make  it  incumbent  on 
them  to  do  so.  In  the  case  of  The  Granite 
State,  3  Wall.  310,  18  L.  ed.  179,  it  was  shown 
that  the  harbor  regulations  of  New  York  did 
not  make  it  obligatory  on  barges  moored  at  a 
wharf  to  have  either  a  light  or  a  watch;  and 
the  colliding  •steamer  in  that  case  was  [•l^O 
held  liable,  though  it  was  so  dark  that  the 
barge  could  not  be  seen  till  close  to  her,  and 
though  at  the  time  the  steamer  was  seeking 
to  avoid  contact  with  other  vessels  coming  out 
of  their  docks.  Where  the  question  of  fault 
in  a  collision  lies  between  a  vessel  at  anchor,  or 
at  a  wharf,  out  of  the  track  of  other  vessels, 
and  not  derelict  in  duty,  and  a  steamer  navi- 
gating a  channel  of  sufficient  width  for  her  to 
move  and  stop  at  pleasure — there  being  no  un- 
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usual  streps  of  weather  or  superior  force  to 
drive  the  latter  out  of  her  course — it  was  held 
in  the  case  just  cited  that  the  fault,  under  al- 
most any  circumstances,  would  be  held  to  be 
with  the  steamer.  In  this  case  we  see  no  fault 
at  all  in  the  Margaret  Evans.  She  had  a  compe- 
tent night  watchman  on  board,  and  was  entitled 
to  be  considered  as  safe  from  any  collision  from 
vessels  navigating  the  East  river. 

The  decree  is  ajjirmed,  with  interest  and  costs. 


WILLIAM  W.  PUGH,  Plff.  in  Err., 

V, 

jAiviES  L.  Mccormick. 

(See  S.  C.  14  Wall.  861-375.) 

Omission  of  stamp   on  indorsement — remission 
of  penalty — immaterial  error. 

1.  The  stamp  act  of  July  14,  1870.  empowers  the 
collector  to  remit  the  penalty  for  omitting  to  staihp 
a  note,  although  such  omission  occurred  prior  to 
the  passage  of  the  act. 

2.  This  court  will  not  reverse  a  judgment,  where 
it  appears  that  the  error  has  become  immaterial, 
and  that  the  same  party  will  be  entitled  to  judg- 
ment if  a  new  trial  Is  granted. 

8.  A  stamp  is  not  required  to  an  indorsement  of 
a  note,  nor  to  a  certificate  waiving  demand,  notice 
and  protest. 

4.  Satisfactory  proof  of  such  waiver  Is  in  all  re- 
spects equivalent  in  law  to  compliance  with  the 
requirement. 

[No.  98.] 

Argued  Feb.  7,  1872.    Decided  Feb.  19,  1872. 

TN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  Miles  Taylor  for  plaintiff  in  error. 
Mr.  Tboinas  J.  Dnrant  for  defendant  in 
error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Reference  will  be  made  to  the  parties  as  they 
existed  in  the  state  court  where  the  suit  was 
commenced. 

Martin,  on  the  12th  of  April,  1863,  by  his 
promissory  note  of  that  date  promised  to  pay, 
twelve  months  after  date,  to  the  order  of  the  de- 
fendant, at  the  place  mentioned  in  the  notf, 
$7,000  with  eight  per  cent  interest,  and  the 
note  is  indi/rsed  by  the  defendant  without  date. 

On  the  7th  of  December  of  that  year  the  de- 
fendant paid  $2,000,  which  is  indorsed  on  the 
note,  and  on  the  17th  of  May  following  he  made 
another  pajTuent  of  $3,000,  for  which  a  receipt 
was  given  by  the  plaintiff.  Prior  to  that,  how- 
ever, to  wit,  on  the  IGth  of  October  of  the  pre- 
ceding year,  the  following  \vaivor  of  protest 
was  signed  by  the  defendant,  to  wit,  "Notice 
of  protest,  demand,  and  proti»st  waived,  and  all 
legal  responsibilities  assumed." 

When  the  note  was  executed  no  internal  rev- 
enue stamps  were  affixed  to  it,  and  it  remained 
without  any  such  stamps  until  the  7th  of  Oc- 
367*]  tober,  1869,  when  such  stamps,  to  'the 
amount  of  $3.o0,  were,  at  the  request  of  tlie 
plaintiff,  affixed  to  it,  and  canceled  by  the  col- 
lector of  internal  revenue  for  the  district,  the 
interest  being  collected  and  the  penalty  remitted 
as  more  fully  appears  by  the  certificate  of  the 
collector  set  forth  in  the  record. 

Pavment  being  refused,  the  plaintiff,  as  the 
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holder  and  indorsee  of  the  note  in  good  faith 
and  for  value,  on  the  25th  of  March,  1868,  in- 
stituted the  present  action  of  assumpsit  to  re- 
cover the  balance  due  on  the  note.  Service  was 
made  and  the  defendant  appeared  and  pleaded 
that  the  plaintiff  acquired  the  note  airectly 
from  the  maker  of  the  same;  that  no  considera- 
tion ever  passed  between  the  defendant  and  the 
plaintiff  or  between  the  defendant  and  the 
maker  of  the  instrument  in  regard  to  the  note, 
and  the  defendant  also  denied  that  he  was  ever 
legally  bound  by  the  instrument  or  that  he  ever 
at  any  time  rendered  himself  liable  to  pay  the 
amount.  Neither  party  demanding  a  jury  the 
cause  was  heard  and  determined  by  the  court, 
and  judgment  was  rendered  for  the  plaintiff  ia 
conformity  with  the  declaration. 

Exceptions  were  filed  by  the  defendant,  and 
by  the  exceptions  it  appears  that  the  defendant, 
when  the  plaintiff  offered  the  note  in  evidence, 
objected  to  its  admissibility  upon  three 
grounds:  (1)  Because  the  face  of  the  instru- 
ment was  not  legally  stamped  with  the  internal 
revenue  stamps,  as  required  by  law;  (2)  be- 
cause the  indorsement  on  the  note  was  not  legal- 
ly stamped;  (3)  because  the  certificate  waiving 
demand,  notice  and  protest  was  never  stamped, 
and  he  insisted  that  the  note  for  the  want  of 
such  stamps  could  not  be  admitted  in  evidence. 
All  three  objections  were  overruled,  and  judg- 
ment having  been  rendered  for  the  plaintiff  the 
defendant  appealed  to  tlie  supreme  court  of  the 
state,  where  the  judgment  was  affirmed. 
Whereupon  the  defendant  sued  out  a  writ  of 
error  to  the  st^te  court,  and  removed  the  cause 
into  this  court  for  re-examination. 

Two  principal  questions  are  presented  by  the 
assignment  of  errors:  (1)  Whether  the  stamps 
affixed  to  the  note  were  legally  affixed;  (2) 
whether  the  certificate  waiving  demand, 
•notice,  and  protest  was  an  instrument  [*368 
which  the  internal  revenue  laws  required  should 
be  stamped.  Evidently  a  satisfactory  response 
to  these'  questions  cannot  be  given  without  a 
careful  examination  of  the  several  provisions  in 
the  acts  of  Congress  imposing  such  revenue 
duties,  and  the  modifications  of  the  same  afr 
enacted  by  Congress  prior  to  the  time  when  the 
note  and  the  certificate  of  waiver  were  offered 
and  admitted  in  evidence. 

Promissory  notes,  except  bank-notes  issued 
for  circulation,  where  the  note  was  given  for  a 
sum  exceeding  $20  and  not  exceeding  $100.  were 
by  the  act  of  the  1st  of  July,  1862,  subjected  to 
a  stamp  duty  of  fivc^  cents.  Nine  otiior  gra- . 
dations  were  prescribed  in  the  same  schedule 
by  which  the  rate  per  cent  of  the  duty  was  some- 
what diminished  as  the  amount  of  the  note 
was  increased.  Where  the  note  exceeded  $5,000, 
the  amount  of  the  stamp  duty  imposed  by  that 
schedule  was  $1.50,  and  $1  in  addition  for  every 
$2,500  or  part  of  $2,500  in  excess  of  $5,000, 
which  shows  that  the  note  given  in  evidence  in 
this  case  was  subject  under  that  act  to  a  stamp- 
duty  of  $3.50.       12  Stat,  at  L.  480. 

Persons  who  made,  signed,  or  issued,  or 
caused  to  be  made,  signed,  or  issued  any  instru- 
ment, document,  or  paper  of  any  kind,  without 
the  same  being  duly  stamped,  were  declared  by 
the  95th  section  to  be  subject  to  a  penalty  of 
$50,  and  the  further  provision  in  the  same  sec- 
tion was  that  such  mstrument,  document,  or 
paper  should  be  deemed  invalid  and  of  no  ef- 
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feet.  Section  100  also  provided  that  if  anj  per- 
son made,  signed,  or  issued,  or  caused  to  be 
made,  signed,  or  issued,  or  accepted,  or  paid, 
or  caused  to  be  ocoepted  or  paid,  with  design  to 
evrde  the  pnyriont  of  any  suc^  stamp  duty,  any 
bill  of  exchange,  draft,  or  order,  or  promissory 
note  for  the  payment  of  money  and  liable  to  any 
such  duty,  he  should,  for  every  such  bill,  draft, 
order,  or  note,  forfeit  the  sum  of  $200.  12 
Stat,  at  L.  475,  477. 

369*]  ^Instruments,  documents,  and  paoers 
made,  signed,  or  issued  without  being  duly 
stamped  were,  by  the  &5th  section  of  that  act, 
declared  to  be  invalid  and  of  no  effect,  but  the 
24th  section  of  the  act  of  the  14th  of  July  in  the 
same  year  provided  that  no  instrument,  docu- 
ment, or  paper  made,  signed,  or  issued  prior  to  the 
first  day  of  January  then  next  should  be  deemed 
invalid  or  of  no  effect  because  it  was  made, 
signed,  or  issued  without  bein^  duly  stamped. 
Provision,  however,  was  made  m  the  same  sec- 
tion that  no  such  instrument,  document  or 
paper  should  be  admitted  or  used  as  evidence 
m  any  court  until  it  was  duly  stamped  nor 
until  the  holder  proved  to  the  satisfaction  of 
the  court  that  ho  had  paid  $5  to  the  collector 
for  the  use  of  the  United  States.  12  Stat,  at  L. 
561. 

Exemption  from  such  declared  invalidity  and 
nullity  was  further  extended  to  such  instru- 
ments, documents,  and  papers  made,  signed,  or 
issued  prior  to  the  first  day  of  June,  1863,  by 
the  16th  section  of  the  act  of  the  3d  of  March, 
passed  in  the  same  year,  but  the  same  section 
also  provided  that  no  such  instrument,  docu- 
ment, or  paper,  or  any  copy  thereof,  should  be 
admitted  or  uf*cd  as  evidence  in  any  court  until 
the  required  stamps  were  affixed,  together  with 
the  initials  of  the  person  affixing  the  stamps 
and  the  date  when  the  same  were  so  affixed.  12 
Stat,  at  L.  725. 

All  laws  in  force  in  relation  to  stamp  duties 
when  the  act  of  the  30th  of  June,  1864,  was 
passed  were  by  that  act  continued  in  force  until 
the  Ist  day  of  August  of  that  year,  and  the 
same  act  adopted  a  new  schedule  of  stamp 
duties,  which  took  effect  from  and  after  that 
day.  By  that  schedule  persons  making,  signing 
or  issuing  promissory  notes  not  exceeding  $100 
were  required  to  stamp  the  same  with  a  five 
cent  stamp,  and  to  add  another  of  the  same 
amount  for  every  additional  hundred  dollars  or 
fractional  part  of  $100.  13  Stat,  at  L.  291, 
208. 

Neither  deeds,  instruments,  documents,  or 
papers,  nor  any  copy  thereof,  not  stamped,  as 
370*]  required  by  previous  laws  'could  be 
recorded  or  admitted  or  used  as  evidence  under 
that  act  until  the  same  was  stamped  as  therein 
required,  but  the  act  provided  that  no  instru- 
ment, document,  or  paper  made,  signed,  or 
issued  prior  to  the  passage  of  that  act.  without 
being  stamped,  should  be  deemed  invalid  or  of 
no  effect  for  that  cause  if  the  stamp  or  stamps 
required  should  be  subsequently  afiixed,  and  the 
act  gave  authority  to  the  person  desiring  to  use 
or  to  record  any  such  deed,  instrument,  docu- 
ment, writing,  or  paper  as  evidence  to  affix  the 
stamp  or  stamps  thereon  required  in  the  pres- 
ence of  the  court,  register  or  recorder.  13  Stat, 
at  L.  295. 

But  persona  making,  signing  or  issuing  any 
instrument,  document,  or  paper  of  any  kind,  or 
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who  caused  the  same  to  be  made,  signed,  or  is- 
sued, or  who  accepted  or  paid,  or  caused  to  be 
accepted  or  paid,  any  bill  of  exchange,  draft, 
order,  or  promissory  noto  without  the  same  be- 
ing stamped,  were  by  that  act  subjected  to  a 
forfeiture  of  $200,  and  the  further  provision 
was  that  such  instrument,  document,  or  paper, 
bill,  draft,  order,  or  note,  should  be  deemed  in- 
valid and  of  no  effect.    13  Stat,  at  L.  294. 

Stamps  were  also  required  b^  the  act  of  the 
31st  of  March,  1865,  where  bills  of  exchan^ 
and  promissory  notes  were  negotiated  as  wdl 
as  wnere  they  were  accepted  and  paid,  but  the 
forfeiture  created  by  the  preceding  act  for  the 
intentional  evasion  of  the  requircmente  was  re- 
duced to  $50  instead  of  $200,  as  provided  in  the 
prior  law.    13  Stat,  at  L.  481. 

Provision  was  also  made  that  persons  desir- 
ous of  affixing  stamps  to  instruments,  not 
stamped  as  required  by  prior  laws,  might  ap- 
pear before  the  collector  of  the  proper  district 
and  affix  the  same  upon  paying  the  price  of  the 
proper  stamp  and  the  penalty  of  $50,  with  in- 
terest on  the  stamp  duty  if  it  exceeded  the 
amount  of  the  penalty.  Such  acU  being  done^ 
that  is,  the  proper  stamp  being  affixed,  the  pen- 
alty paid,  and  a  note  of  those  acte  and  the  date 
thereof  made  in  the  margin  of  the  instrument, 
the  section'provides  *that  the  instrument  [*371 
"shall  thereupon  be  deemed  and  held  to  be  as 
valid  to  all  intente  and  purposes  as  if  stamped 
when  made  or  issued."  13  Stat,  at  I*  481,  482. 

Fifty  dollars  forfeiture  for  making,  signing, 
or  issuing  such  an  instrument,  or  for  causing' 
the  same  to  be  made,  signed,  or  issued,  or  for 
accepting,  negotiating,  or  paying,  or  causing  to 
be  accepted,  negotiated,  or  paid,  any  bill  of  ex- 
change^ draft,  or  order  or  promissory  note,  with- 
out the  same  being  duly  stomped,  was  also 
imposed  by  the  act  of  the  13th  of  July,  1866,  in 
cases  where  the  act  was  done  with  intent  to 
evade  the  provisions  of  that  act,  but  the  col- 
lector was  empowered  by  that  act  to  remit  the 
penalty  and  to  cause  the  instriunent  to  be  duly 
stomped  in  all  cases  where  it  appeared  to  his 
satisiaction  that  the  omission  to  affix  the  stamp 
happened  by  reason  of  accident,  mistoke,  inad- 
vertence, or  urgent  necessity,  and  without  any 
wilful  design  to  defraud  the  revenue,  or  to  evade 
or  delay  the  payment  of  the  duty.  Twelve  cal- 
endar months  from  the  first  day  of  August  then 
next  were  allowed  to  the  delinquent  party  by 
that  act,  to  avail  himself  of  that  provision,  and 
the  section  specifically  pointe  out  the  acto  to  be 
done  by  the  party  and  the  collector  to  render 
the  instrument  as  valid  as  if  it  had  been  stomped 
at  the  time  it  was  made,  signed,  or  issued. 

Original  instruments,  or  a  certified  or  duly 
proved  copy  thereof,  duly  stomped  so  as  to  en- 
title the  same  to  be  recorded,  may  under  that 
act  be  presented  to  the  clerk,  register,  or  re- 
corder, or  other  officer  having  charge  of  the 
original  record,  and  such  officer  may,  upon  the 
payment  of  the  lawful  fee,  make  a  new  record 
thereof,  and  note  upon  the  original  record  the 
fact  that  the  error  or  omission  in  the  stomping 
of  the  original  instrument  has  been  corrected 
pursuant  to  law,  and  the  provision  is  that  the 
original  instrument,  or  such  certified  copy  there- 
of, or  the  record  thereof,  may  in  that  event  be 
used  in  all  courts  and  places,  in  the  same  man- 
ner and  with  like  effect  as  if  the  instrument  had 
been  originally  stamped.     14  Stot.  at  L.  143. 
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3T2*]  *Error8  or  omissions  of  the  kind  which 
occurred  or  happened  before  the  first  day  of  Au- 
gust, 1866,  might  be  remedied  under  that. act  at 
any  time  within  twelve  calendar  months  from 
that  date,  and  subsequent  errors  and  omissions 
of  the  kind  might  also  be  remedied  in  the  same 
way  at  any  time  within  twelve  calendar  months 
from  the  time  the  instrument,  document,  or 
paper  was  made,  signed,  or  issued  without  being 
stamped  as  required  by  law,  but  it  is  quite  clear 
that  the  case  before  the  court  does  not  fall 
within  that  proviso,  as  the  application  to  the 
collector  was  not  made  in  season  to  bring  the 
case  within  either  of  those  regulations. 

Had  legislation  stopped  there  the  ruling  ad- 
mitting the  note  in  evidence  would  certainly  be 
erroneous,  but  the  act  of  the  14th  of  July,  1870, 
amends  the  preceding  act  by  striking  out  the 
words  "sixty-six"  in  the  third  proviso,  and  in- 
serting in  lieu  thereof  the  words  "seventy-one," 
whereby  the  collector  of  the  proper  district  is 
fltill  empowered  to  remit  penalties  of  the  kind 
occurring  or  happening  under  the  circumstances 
described  in  the  third  proviso  of  the  prior 
act. 

Since  the  passage  of  that  act  it  is  conceded 
that  the  collector  may  remit  the  forfeiture 
therein  imposed  if  it  occurred  "by  reason  of 
accident,  mistake,  inadvertence,  or  urgent  neces- 
sity, and  without  any  wilful  design  to  defraud 
the  United  States  of  the  stamp  or  to  evade  or 
delay  the  payment  thereof;"  but  it  is  insisted 
that  the  new  provision  does  not  operate  retro- 
spectively; that  it  does  not  empower  the  col- 
lector to  remit  the  penalty  for  any  such  omis- 
sion if  it  occurred  prior  to  the  passage  of  the 
act;  but  the  court  here  is  of  a  different  opinion 
for  several  reasons. 

Special  attention  is  called  in  the  first  place 
to  the  peculiar  phraseology  of  the  new  provi- 
sion, which  is  that  section  158  of  the  act  of  the 
30th  of  June,  1864,  as  amended  by  the  9th  sec- 
tion of  the  act  of  the  13th  of  July,  1866,  be, 
and  is  hereby  amended  as  therein  provided. 
Three  amendments  are  then  made  in  the  last- 
named  act,  as  follows:  (1)  By  striking  out 
the  words  "fifty  dollars"  in  the  second  proviso 
and  inserting  in  lieu  thereof  the  following: 
Double  the  amount  of  the  tax  remaining  unpaid, 
373*]  *but  in  no  case  less  than  $50.  (2)  By 
striking  out  the  words  "sixty-six"  in  the  third 
proviso  and  inserting  in  lieu  thereof  the  words 
"seventy-one."  (3)  By  striking  out  the  words 
"sixty-seven"  in  the  last  proviso  and  inserting 
in  lieu  thereof  the  words  "seventy-two."  16 
Stat,  at  L.  257. 

Section  158  of  the  act  first  named  provided 
that  the  forfeiture,  where  the  omission  to  affix 
the  stamp  was  with  the  intent  to  evade  the  duty, 
should  be  $200,  but  the  succeeding  act  passed 
the  next  year  reduced  the  forfeiture  to  $60.  13 
Stat,  at  L.  293;  13  Stat,  at  L.  481. 

Such  an  omission  subjected  the  party  to  a 
penalty  of  $50,  also  under  the  act  of  the  13th 
of  July,  1866,  but  the  penalty  under  the  pres- 
ent act  cannot  exceed  a  sum  which  is  double 
the  amount  of  the  tax  unless  that  sum  is  \es» 
than  $5. 

Le<?islation  in  respect  to  the  amount  of  the 
forfeiture  in  the  earlier  acts  of  Congress  upon 
the  subject  would  have  been  unnecessary  if  it 
had  not  been  intended  to  extend  the  jurisdiction 
of  the  collector  or  some  other  officer  to  delin- 
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quencies  of  the  kind  which  arose  under  the  acts 
of  CJongress  therein  mentioned.  All  agree  that 
the  collector  might,  within  the  period  of  time 
designated  in  those  acts,  remit  such  forfeitures 
or  penalties  for  past  delinquencies  if  the  ap- 
plication, as  before  explained,  was  seasonably 
made,  and  the  court  is  unanimously  of  the 
opinion  thnt  the  better  construction  of  the  aet 
under  consideration  is,  that  Congress  intended 
to  give  such  delinquent  party  a  further  oppor- 
tunity to  remedy  such  errors  and  omissions  on 
the  terms  and  conditions  prescribed  in  the  new 
provision. 

Extended  argument  in  support  of  the  con- 
clusion does  not  seem  to  be  necessary,  as  the 
reasons  to  support  it  nre  apparent  from  its 
statement.  Grant  all  that  and  still  it  may  be 
suggested  that  the  ruling  in  this  case  was  made 
before  the  present  act  was  passed,  and  it  must 
be  admitted  that  the  suggestion  is  correct,  but 
the  new  act  shows  to  a  demonstration  that  the 
ruling  in  question  has  become  immaterial,  hav- 
ing *ceased  to  be  prejudicial  to  the  de-  [*374 
fendant,  as  the  collector  now  possesses  the 
power  to  do  what  he  then  did,  that  is,  to  affix 
the  stamps  to  the  note,  remit  the  penalty,  and 
make  the  proper  memorandum  of  his  doings; 
and  it  is  so  clear  that  the  plaintiff  would  have 
a  ritrht  to  require  those  acts  to  be  done  if  a  new 
trial  were  ordered  that  the  court  is  un- 
hesitatingly of  the  opinion  tiiat  the  judgment 
ought  not  to  be  reversed  for  that  cause,  as  the 
proper  stamps  were  affixed  to  the  instrument 
and  the  amount  of  the  required  duty  was  de- 
posited in  the  Treasury  before  the  note  was  used 
as  evidence.  Campbell  v.  Wilcox,  10  Wall.  422, 
19  L.  ed.  974;  Tobif  v.  Chipman,  13  Allen,  124; 
Oorbin  v.  Tracy ^  34  Conn.  326 ;  United  States  v. 
Anderson,  9  Wall.  68,  19  L.  ed.  618. 

Where  the  case  is  brought  here  by  a  writ  of 
error  to  a  state  court  for  re-examination,  the 
court  is  not  inclined  to  reverse  the  judgment 
unless  there  is  some  substantial  error  &  the 
prejudice  of  the  complaining  party,  and  es- 
pecially not  where  it  appears  that  the  error  has 
become  immaterial  and  that  the  same  party  will 
be  entitled  to  judgment  if  a  new  trial  is  granted. 
Pa>Tnent  of  the  stamp  duty  was  made  to  the 
collector  at  the  time  he  affixed  the  stamps  to 
the  note,  and  inasmuch  as  the  government 
makes  no  complaint,  and  the  whole  transaction 
is  characterized  by  good  faith,  the  court  is  of 
the  opinion  that  the  judgment  of  the  state 
court  may  be  sustained. 

II.  Objection  is  alFo  made  that  the  note  was 
not  admissible  as  evidence  because  the  indorse- 
ment was  not  stamped,  but  the  court  is  of  the 
opinion  that  the  objection  is  without  merit,  as 
a  stamp  is  not  required  to  such  a  writing.  Tils. 
Stamp.  172;  Richards  v.  Frankum,  9  C.  &  P. 
221;  Penny  v.  Innes,  1  Cromp.,  Mees.  A  R. 
439 ;  Bacon  v.  Simpson,  3  Mees.  &  W.  78 ;  Edw. 
Stamp  (2d  od.),  140;  Tils.  Dig.  28. 

III.  Whenever  a  party  in  a  suit  upon  a  bill 
of  exchange  or  promissory  note  is  required  to 
prove  demand  and  notice  or  protest,  he  may 
comply  with  those  conditions  by  proving  that 
the  opposite  party  waived  the  requirement. 

•Proof  to  that  effect  was  offered  in  ['375 
this  case,  which  consisted  of  the  usual  memoran- 
dum signed  by  the  party  and  written  on  the 
back  of  the  note,  and  the  statement  in  the  bill 
of  exceptions  is  that  the  defendant,  when  th<f 
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note  was  offered,  objected  to  the  admissibility 
of  that  writing,  but  the  court  admitted  it  and 
the  defendant  excepted. 

Satisfactory  proof  of  waiver  in  such  a  case  is 
in  all  respects  equivalent  in  law  to  a  compli- 
ance with  the  requirement.  Taunton  Bank  v. 
Richardson,  6  Pick.  444;  2  Stark.  Ev.  274; 
Woodman  v.  Thurston^  8  Cush.  157;  Marshall 
V.  Mitchell,  35  Me.  221 ;  Coll.  Stamps,  30. 

Such  a  waiver  need  not  be  in  writing,  as  an 
oral  declaration  to  that  effect  would  be  equally 
effectual,  and  it  does  not  appear  that  any  one 
of  the  internal  revenue  acts  contains  any  re- 
quirement if  it  is  in  writing  that  it  should  be 
stamped,  nor  is  any  authority  referred  to  as  a 
support  to  the  objection  taken  to  the  ruling  of 
the  court.  On  the  contrary,  the  supreme  court 
of  California  has  decided  the  other  way  and 
this  court  is  of  the  same  opinion.  Poetic  Bank 
V.  DeRo,  37  Cal.  542;   Chit.  Stamps,  192-200. 

Judgment  affirmed. 


F.  BARTEMEYER,  Sb.,  Plff,  in  Err., 

V. 

STATE  OF  IOWA. 

(See  S.  C.  14  Wall.  26-28.) 

Jurisdiction^  when  examined  into — icrit  of  error 
to  state  court — who  may  aZlow. 

1.  Where  the  case  Is  submitted  to  this  court  on 
printed  ar^ment,  the  court  usually  examines  the 
record  to  see  If  It  has  jurisdiction,  whether  the 
question  Is  raised  by  counsel  or  not. 

2.  Where  the  supreme  court  of  a  state  which  ren- 
dered the  Judgment  complained  of.  Is  composed  of 
a  chief  Justice  and  three  associate  Justices,  and  the 
writ  of  error  Is  allowed  by  one  of  the  associate  Jus- 
tices, the  writ  will  be  dismissed. 

3.  When  the  court  is  so  composed,  the  writ  can 
only  be  allowed  by  the  chief  Justice  of  that  court, 
or  by  a  Justice  of  the  Supreme  Court  of  the  United 
States. 

4.  In  case  of  a  writ  to  a  court  composed  of  a 
tingle  Judge  or  chancellor,  the  writ  may  be  allowed 
by  that  Judge  or  chancellor,  or  by  a  Justice  of  the 
Supreme  Court  of  the  United  States. 

[No.  394.] 

Submitted  Feb.  1,  1S72.    Decided  Feb.  26,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Wm.  T.  Dittoe  and  C.  Whitaker 
for  plaintiff  in  error. 

Mr.  Henry  O'ConnoT,  Atty-Gcn.,  of  Iowa, 
for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case,  which  is  a  writ  of  error  to  the 
supreme  court  of  Iowa,  is  submitted  to  us  on 
printed  areument. 

In  this  class  of  cases  the  court  has  been  in  the 
habit  of  examining  the  record  to  see  if  it  has 
jurisdiction  whether  the  question  is  raised  by 
counsel  or  not;  and  the  case  before  us  we  find 
ourselves  compelled  to  dismiss,  because  there  is 
no  proper  allowance  of  the  writ  of  error. 

Writs  of  error  to  the  circuit  court,  under  the 
22d  section  of  the  judiciary  act,  issue  as  a  mat- 
ter of  course,  and  can  be  obtained  from  the 
clerk  of  the  circuit  court,  and,  when  filed  in  his 
office  by  the  party,  are  duly  served.  But  writs 
of  orror  to  the  state  courts  can  only  issue  when 
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one  of  the  questions  mentioned  in  the  25th  sec- 
tion of  that  act  was  decided  by  the  court  to 
which  the  writ  is  directed,  and  in  order  that 
there  may  be  some  security  that  such  a  question 
was  decided  in  the  case,  the  statute  requires 
that  the  citation  must  be  signed  by  the  chief 
j'ustice,  or  judge,  or  chancellor  of  the  court  ren- 
dering or  passing  the  judgment  or  decree  com- 
plained of,  or  by  a  justice  of  the  Supreme  Court 
of  the  United  States.  It  ha«  been  the  settled 
doctrine  of  this  court  that  a  writ  of  error  to  a 
state  court  must  be  allowed  by  one  of  the  judges 
above  mentioned,  or  it  will  be  dismissed  for 
want  of  jurisdiction,  and  the  case  before  us 
raises  the  question  •whether  the  writ  has  [*28 
been  allowed  by  a  judge  authorized  to  do  so. 

The  supreme  court  of  Iowa,  which  rendered 
the  judgment  complained  of,  is  composed  of  a 
chief  justice  and  three  associate  justices,  and 
this  writ  is  allowed  by  one  of  the  associate 
justices. 

We  are  of  opinion  that  the  act  of  Congress 
requires  that,  when  there  is  a  court  so  com- 
posed, the  writ  can  only  be  allowed  by  the  chief 
justice  of  that,  court,  or  by  a  justice  of  the 
Supreme  Court  of  the  United  States.  In  case 
of  a  writ  to  a  court  composed  of  a  single  judge 
or  chancellor,  the  writ  may  be  allowed  by  that 
judge  or  chancellor,  or  by  a  justice  of  the  Su- 
preme Court  of  the  United  States. 

The  result  of  this  construction  of  the  statute 
is  that  the  associate  justice  of  the  supreme 
court  of  Iowa  who  allowed  the  present  writ  bad 
no  authority  to  do  so,  and  it  is  accordingly 
dismissed. 

Mr.  Justice  Swajme,  dissenting: 
I  dissent  from  the  opinion  just  read.  The 
objection  was  not  taken  by  the  counsel  for  the 
defendant  in  error.  The  writ  of  error  was  al- 
lowed by  an  associate  justice  of  the  supreme 
court  of  the  state — the  court  by  which  the  al- 
leged error  was  committed.  This,  I  think,  was 
sufficient.  In  my  judgment  the  construction 
given  to  the  provision  in  question,  of  the  stat- 
ute, is  unwarrantably  narrow. 

I  am  authorized  to  say  that  the  chief  justice 
and  Mr.  Justice  Bradley  concur  in  this  view 
of  the  subject. 


EBER  B.  WARD,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  14  Wall.  28-44.) 

Written  proposal — when  no  proof  of  verbal  pro- 
posal— error  to  charge  fact  of  which  there  is 
no  proof — court  must  construe  written  pro- 
posal, 

•1.  When  a  plaintiff  presents,  as  an  Important 
part  of  his  case,  a  written  proposal,  he  Is  not  at  lib- 
erty to  insist  on  a  recovery,  on  the  ground  of  mere 
suspicion  that  there  was  a  verbal  proposal  dlflferlnff 
from  the  one  In  writing  Introduced  by  plaintiff. 

^Headnotes  by  Mr.  Justice  Miller. 

Note. — Construction  of  written  contracts,  how 
far  a  question  for  the  court. 

The  construction  of  written  Instruments,  their 
signification  and  legal  effect,  are  matters  of  law  for 
the  court.  Brown  v.  Huger,  62  U.  S.  (21  Flow.) 
305 ;  Estes  v.  Boothe.  20  Ark.  583 :  Richmond,  etc 
Co.  V.  Farquar,  8  Biackf.  89;  Bovlll  v.  Pimm,  30 
Eng.  L.  &  Eq.  441 ;  Holman  v.  Crane,  6  Ala.  570 ; 
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2.  If  there  is  no  evidence  at  all  of  a  different  yer- 
tMil  proposal  It  is  the  duty  of  the  court  to  tell  the 
Jnrv  there  Is  none  when  requested. 

8.  It  is  error  in  the  court  in  such  case  to  charge 
the  jury  that  they  may  find  such  a  verbal  proposi- 
tion when  there  is  nothing  but  mere  suspicion  on 
which  they  can  do  so. 

4.  Wh^re  there  Is  such  a  written  proposal  it  is 
the  duty  of  the  court  at  the  request  of  either  party 
to  construe  it,  and  In  doing  so  the  admitted  facts 
concerning  the  relations  of  the  parties  to,  the  trans- 
action are  to  be  considered. 

[No.  68.] 

Argued  Jan.  18, 22, 1872.    Decided  Feb.  26, 1872. 

FN  ERROR  to  the  Circuit  Court  of  the  United 
J.   States  for  the  District  of  Michigan. 

The  case  is  stated  by  the  court. 

Messrs.  C.  I.  Wklker  and  Geo.  F.  Ed- 
mnndfl,  for  plaintiff  in  error: 

There  is  no  evidence  tending  in  the  least  de- 
gree to  prove  that  the  $80,000  was  paid  to 
defendant,  under  any  other  proposition  or  ar- 
rangement than  the  written  one  of  May  14,  1803. 

The  refusal  to  charge  as  requested,  and  the 
charge  as  given,  could  hardly  fail  to  mislead 
and  confuse.  It  permitted  them  (the  jury)  to 
Bubstitute  conjecture  for  deduction,  and  opened 
a  field  beyond  the  sphere  of  the  case,  where  the 
means  of  error  were  abundant. 

Blackburn  v.  Cratcfords,  3  Wall.  194,  18  L. 
ed.  194;  Chandler  v.  Van  Boeder,  24  How.  226, 
16  L.  ed.  634. 

But  whatever  may  have  been  the  character 
of  the  verbal  proposition  made  before  the  money 
was  paid  over,  there-  is  no  evidence  tending  to 
show  that  it  was  actually  paid  over  to  defend- 
ant upon  any  other  proposition  than  that  of 
May.  14th,  or  for  any  other  purpose  than  that 
mentioned  therein. 

The  court  erred  in  refusing  to  give  the  con- 
struction to  the  written  proposition  or  contract 
of  Ma  J'  14th,  requested,  and  in  refusing  to  give 
any  construction  thereto. 

According  to  the  very  theory  of  the  charge 
of  the  court,  the  jury  were  at  liberty  to  and 
might  well  have  found  that  the  proposition  or 
arrangement  under  which  the  defendant  re- 
ceived the  $80,000  was  the  written  one  of  May 
14th.  On  that  hypothesis,  it  was  clearly  th<? 
duty  of  the  court  to  give  construction  to  this 
written  instrument.       2  Pars.  Cont.  49,  note. 

T\.^  defendant  was  entitled  to  .the  charge  re- 
ouested  in  relation  to  this  instrument. 


(a)  That  it  did  not,  as  was  claimed  by  plain- 
tiff constitute  defendant  the  agent  of  the  rail- 
road company,  to  pay  over  to  the  plaintiff  any 
given  sum,  but  he  was  at  liberty  to  make  any 
arrangement  he  saw  fit  with  plaintiff,  for  a 
settlement  and  cancelation  of  bonds  held  by  it. 

(6)  That  if  the  jury  found  that  the  $80,000 
was  paid  to  the  defendant  under  said  proposi- 
tion, the  plaintiff  was  not  entitled  to  recover, 
as  it  was  not  paid  to  him  for  the  use  of  the 
plaintiff  but  to  pay  him  in  full  for  his  own 
services  and  claims,  and  for  procuring  the  set* 
tiement  and  cancelation  of  the  bonds  held  by 
the  plaintiff,  and  for  the  delivery  of  the  same 
to  the  railroad  company. 

This  instrument  is,  like  any  other,  to  be  read 
in  the  light  of  surrounding  circumstances.  1 
Greenl.  Ev.,  §  275;  2  Pars.  Cont.  549;  Nash  v. 
Totcne,  5  Wall.  689,  18  L.  ed.  527;  Leake  Cont. 
123. 

The  railroad  company  stood  in  precisely  the 
same  relation  to  the  claim  of  the  defendant  as 
it  did  to  that  of  the  plaint  ilT,  except  as  to  the 
one  particular  of  entering  it  upon  its  books. 

The  defendant  held  this  claim,  and  was  urg- 
ing the  directors  to  do  something  in  relation  to 
it.  His  name  was  upon  nineteen  of  these  bonds 
held  by  the  plaintiff,  and  while  he  denied  his 
liability,  he  was  anxious  to  have  this  claim  as 
well  as  his  own  arranged,  so  that  no  further 
claim,  valid  or  invalid,  could  be  made  upon  him 
in  relation  thereto. 

Each  party  was  in  a  position  where  a  compro- 
mise was  desirable  and,  under  these  circum- 
stances, the  defendant  obtained  the  proposition, 
and  it  is  to  be  read  in  the  light  which  they 
furnish.  The  light  thus  furnished  is  in  per- 
fect harmony  wiUi  the  language  of  the  instru- 
ment itself,  which  seems  too  clear  to  require 
construction. 

A  compromise  was  contemplated,  not  of  one 
but  of  both  those  claims,  and  to  effect  this  com- 
promise of  both  claims,  the  railroad  company 
\^8  willing  to  pay  $80,000,  and  proposed  to  de- 
fendant that  if  he  would  discharge  his  own 
claim  and  procure  a  settlement  and  cancelation 
of  that  of  the  plaintiff,  it  would  pay  him  that 
amount. 

He  was  entirely  at  liberty  to  make  the  best 
bargain  with  the  plaintiff  that  he  could ;  to  pay 
it  in  cash  or  to  get  time,  or  to  pay  in  anything 
else  that  the  plaintiff  would  receive. 


Kidd  V.  Cromwell.  17  Ala.  648 :  R'^crers  v.  Carey. 
47  Mo.  235 ;  Woodman  v.  Chesley.  30  Me.  45 :  Bank 
V,  Inloes,  7  Md.  380:  Carpentler  v.  Thiston.  24  Cal. 
268:  Shepherd  v.  White,  11  Tex.  346:  Addingt-n 
r.  Etheridge,  12  Gratt.  436 ;  Cox  v.  Freedley,  3;i 
Pa.  124. 

Where  the  construction  and  meanlnflr  are  doubt 
ful  and  depend  on  extrinsic  evidence,  it  Is  a  qnes 
tion  of  fact  for  the  jury  under  instructions  from 
the  court  as  to  the  effect  of  the  lanjniage  as  ex 
plained  'bv  the  evidence.  Ountill  v.  Damon.  42  Me 
271  ;  Edelman  v.  Yealiel.  27  Pa.  26 :  Morse  v.  Wey- 
mouth, 28  Vt.  824  :  Bradford  v.  R.  Co.  7  Rich.  201 ; 
Yea  ton  v.  Yea  ton,  36  Me.  248. 

The  weight  of  papers  as  evidence  and  the  Infer 
ences   to  be  drawn   from* them   are  for  the  jury. 
McKean  v.   Wagenblast,  2  Grant*  462 :  Prlmm  v. 
Haren.  27  Mo.  205 ;  Reynolds  v.  Richards,  14  Pa. 
St.  205. 

The  construction  of  a  statute,  and  whether  It  li? 
directory  or  imperative,  are  questions  for  the  court 
Charlotte  v.  Chouteau.  25  Mo.  465 :  Board  v.  Heen 
an.  2  Minn.  330:  Clarke- v.  Marriott,  0  Gill.  331. 

Where  there  are  terms  of  art  or  science  requir 
Ing  evidence  to  explain,  or  where  the  terms  an? 
not  familiar  or  definite,  and  evidence  is  required  ae 
r      V  import,  the  Jury  must  of  necessity  pass  up^ 
14  Wall. 


on  the  meaning  of  these  words.  Brown  v.  Brown, 
S  Met.  576:  Voorhls  v.  McGInnls.  48  N.  Y.  278: 
Pollen  v.  LeHoy.  30  N.  Y.  64ft  :  Griffiths  v.  RIgby.  37 
Kdm.  Ti.  &  Eq.  51ft :  Grand  T^dsre  v.  Knox.  27  Mo. 
315 :  Curry  v.  Schmidt.  54  Mo.  515 ;  Sllverthorne  v. 
Towle.  4  Jones.  L.  362 :  Darling  v.  Dodee.  36  Me. 
370 ;  Berrv  v.  Billings,  47  Me.  328 :  Russell  v.  Dyer, 
4  N.  H.  173 ;  Byme  v.  Byrne,  3  Tex.  336 ;  Savlgnac 
V.  Garrls«^n.  50  IT.  S.  fl8  How.)  136:  Ewlng  v.  In- 
gram. 4  Zab.  520:  Martin  v.  Cope.  28  N.  Y.  180. 

It  Is  for  the  Judge  to  decide  whether  an  altera- 
tion Is  material  or  Immaterial ;  also,  whether  an 
instrument  is  a  mortgace  or  not.  Burnham  ▼. 
\yer.  35  N.  H.  351 :  Smith  v.  Jones.  13  Ired.  442. 

IIow  far  a  subsequent  contract  alters  or  affects 
a  former  one  Is  for  the  Jury.  Edwards  v.  Gold- 
smith. 16  Pa.  47 ;  Cobb  v.  W*^allace.  5  Coldw.  540 ; 
Martin  v.  Angel  1,  8  Barb.  407 ;  Coleman  v.  John- 
son. 65  N.  C.  104  :  Coleman  v.  Clements.  23  Cal.  245. 

The  validity  (*f  a  contract  Is  a  question  of  law. 
Wliether  a  contract  Is  void  because  against  public 
policy  fo;*  being  made  on  Sunday,  in  violation  of 
statute,  or  for  want  of  consideration,  are  also 
questions  of  law.  Culver  v.  Banning,  19  Minn. 
.^03:  Chapin  v.  Potter,  1  Hilt.  366;  Fowler  v. 
Scully,  72  Pa.  St.  456 ;  Pierce  v.  Randolph,  12  Tex. 
290 ;  Heller  t.  Crawford,  87  Ind.  279.  _ 
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The  money  was  not  to  be  and  was  not  jjaid 
over  to  the  defendant  to  pay  to  the  United 
States,  but  to  liquidate  these  two  claims,  so 
that  they  should  be  no  longer  outstanding. 

But  upon  the  plaintiff^s  own  theory  as  to 
what  the  arrangement  between  the  defendant 
and  the  railroad  company  was,  under  which  de- 
fendant received  the  $80,000,  the  plaintiff  was 
not  entitled  to  a  verdict. 

That  theory  was  that  he  received  it  and  the 
whole  of  it,  to  be  paid  to  the  plaintiff  for  a  set- 
tlement of  these  bonds;  and  the  court  charged 
that  if  the  jury  so  found,  the  plaintiff  was  enti- 
tled to  recover  the  whole  sum  of  $80,000,  less 
the  $35,000  already  paid. 

This,  we  submit,  is  clearly  erroneous. 

Upon  this  theory  the  money  belonged  to  the 
railroad  company  when  it  was  paid  over  to  the 
defendant.  He  received  it  to  pay  to  the  plain 
tiff  but  his  undertaking  to  do  so  was  solely  with 
the  railroad  company.  He  made  no  promise, 
express  or  implied,  to  the  plaintiff.  On  the  con- 
trary, it  agreed  with  him  to  give  up  the  bonds 
on  payment  of  $S5,000,  and  this  rebuts  any  pos- 
sible implicaticm  of  a  promise  to  pay  a  fur- 
ther sum. 

It  is,  therefore,  a  case  where  one  man  re- 
ceives money  of  another  to  pay  to  a  third,  and 
where  there  is  no  privity  oetween  the  bearer 
of  the  mon^  and  the  third  person  to  whom  it 
is  to  be  paid. 

Undoubtedly,  in  such  case,  if  he  failed  to  pay 
it  over,  the  one  who  paid  it  to  him  may  recover 
the  money.  It  is  the  common  case  of  money 
put  into  the  hands  of  an  agent  for  a  special 
purpose  and  not  used  for  that  purpose.  If  the 
agent  lose  it  or  squander  it,  or  is  insolvent,  the 
loss  is  his  and  not  that  of  the  third  person  to 
whom  it  was  to  be  paid.  He  has  assumed  no 
responsibility  in  relation  to  it,  and  may  not 
even  know  of  the  transaction.  If  sent  to  pay  a 
claim  or  debt  against  the  sender,  that  debt  still 
exists,  and  until  the  money  is  paid  over,  the 
principal  may  revoke  the  agency.  ^ 

Upon  what  principle,  then,  can  the  third  per- 
son nring  an  action  against  the  bearer  of  the 
monev?      Where  is  the  privity  of  contract? 

It  IS  admitted  that,  in  violation  of  all  princi- 
ple, and  as  an  exception  to  the  general  rule, 
there  are  many  dicta  and  some  decisions  that 
authorize  an  action  in  just  such  cases.  But  the 
clear  weight  of  modem  authority  is  the  other 
way. 

Chit.  Cont.  684;  WilUama  v.  Everett,  14  East, 
582;  Barron  v.  Husband,  4  B.  &  Adol.  613;  Mal- 
colm V.  Scott,  5  Kxch.  601 ;  Brind  v.  Hamaphire, 
1  Mees.  &  W.  365;  Barlow  v.  Brown,  16  Mees. 
ft  W.  126;  Seanum  v.  Whitney,  24  Wend.  260; 
Crampton  v.  Ballard,  10  Vt.  251. 

These  cases  approved  in  Cary  v.  Curtis,  3 
How.  248. 

If  there  has  been  a  promise  made  to  the  third 
person  to  pay  over  the  money,  it  is  otherwise. 
The  privity  tnen  exists. 

Wyman  v.  Smith,  2  Sandf.  331. 

Messrs,  Geo.  H.  'WiUiamst  Atty-Oen,,  and 
B.  H.  Brifltow,  Solicitor  Oen,,  for  defendant 
in  error. 

Mr.  Justice  BffiUer  delivered  the  opinion  of 
the  court: 

This  action  of  assumpsit  was  brought  by  the 
United  States  against  tne  plaintiff  in  error,  to 
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recover  the  sum  of  $45,000,  for  so  much  money 
had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff;  and  at  a  trial  by  jury,  verdict  and 
judgment  were  rendered  for  that  sum,  with  in- 
terest. 

The  whole  of  the  testimony  is  embraced  in  a 
bill  of  exceptions,  not  long,  and  the  questions  to 
be  decided  here  arise  out  of  the  charge  of  the 
court  to  the  jury  and  its  refusal  to  give  instruc- 
tions asked  by  the  defendant. 

A  summary  of  the  facts  out  of  which  this 
implied  promise  is  supposed  to  arise,  is  neces- 
sary to  an  understanaing  of  the  legal  proposi- 
tion involved  in  the  case.    In  the  years  1856  and 
1857,  the  Detroit  &  Milwaukee  Railway  Com- 
pany were  building  their  road,  and  were  in  an 
emlNEirrassed  condition  in  which  it  became  im- 
portant for  them  to  obtain  the  delivery  of  their 
iron  rails  by  giving  re-warehousing  bonds,  with 
sureties.    To   obtain   acceptable   sureties,  they 
offered  to  pay  a  large  compensation  for  the  use 
of  the  names  of  responsible  parties,  and  in  that 
way    defendant    became    surety    on    numerous 
bonds  of  the  company  given  to  plaintiffs  at  vari- 
ous times,   amounting  to  over  $90,000.     This 
railway  company,  while  these  bonds  were  un- 
paid, was  sold  out  with  all  its  property  and 
franchises,  and  was  purchased  by  a  new  organ- 
ization under  the  laws  of  Michigan,  which  took 
the  name  of  the  Detroit  &  Milwaukee  Railroad 
Company ;  and  this  latter  company,  in  the  proc- 
ess  of  transmutation,   made   or   recognized  a 
lien  upon  the  road  and  other  property  in  favor 
of  the  United  States  for  the  whole  or  a  part  of 
the  debt  evidenced  by  these  bonds,  but  denied 
any  liability  on  the  part  of  the  corporation  for 
those  bonds;  and  it  seems  probable  that-  both 
defendant  and  the  agents  of  the  United  States 
were  igpiorant  of  the  existence  of  this  lien,  until 
after  the  compromise  of  the  bonds  hereafter  to 
be  mentioned;    At  this  stage  of  the  proceedings, 
defendant  was  the  only  solvent  •surety,   [♦30 
and  he  insisted  that  he  was  discharged  by  the 
dealing  of  the  plaintiff  with  the  principal. 

The  bonds  were  placed  in  the  hands  of  the 
district  attorney  for  suit,  and  Ward  began  to 
stir  himself  to  get  the  new  railroad  company  to 
pay  something  upon  them,  and  to  get  the  United 
States  to  accept  less  than  the  amount  due,  as  a 
compromise.  Accordingly,  after  an  interview 
with  the  directors  of  the  company,  he  had  a 
conference  with  the  district  attorney,  in  which, 
while  denying  his  liability,  he  offered  to  pay 
$35,000  in  full  for  the  delivery  of  the  bonds  on 
his  own  account,  whether  the  company  did  or 
did  not  furnish  the  money,  as  he  hoped  they 
would.  This  offer  was  afterwards  accepted, 
and  the  $35,000  was  paid  and  the  bonds  deliv- 
ered to  defendant. 

All  this  appears  from  an  agreed  statement  of 
facts  offered  in  evidence  by  plaintiff,  ahd  from 
that  it  further  appears  that,  at  the  interview 
with  the  directors  first  spoken  of,  they  agreed 
to  pay  $80,000  if  defendant  would  get  those 
bonds  settled  and  canceled,  and  would  release 
his  claim  for  compensation  for  becoming  surety 
for  the  old  company. 

This  proposition  was  reduced  to  writing  May 
14,  1863. 

It  'is  conceded  that  the  agent  of  the  United 
States  had  no  knowledge  of  this  offer  when 
Ward  made  his  proposition,  nor  until  after  the 
bonds  were  delivered  and  the  $35,000  n^^id  and 
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accepted  as  a  compromise;  and  it  is  further 
conceded  that  Ward  received  the  $80,000,  and 
had  part  or  all  of  it  in  his  hands  when  the  com- 
promise was  finally  accepted. 

It  is  upon  this  statement  of  facts  mainly  that 
the  United  States  asserts  that  the  'entire  $80,- 
000  was  money  had  and  received  by  Ward  to  its 
use,  and  sue  for  the  $45,000  not  paid  over. 

The  defendant's  counsel  requested  the  court 
to  instruct  the  jury  that  there  was  no  evidence 
from  which  they  could  infer  anjr  other  contract 
between  defendant  and  the  railroad  company, 
concerning  this  $80,000,  than  the  one  found  in 
the  written  proposition.  The  court  refused  this 
request,  and  charged  the  jury  that  there  was 
evidence  tending  to  show  that  the  written  prop- 
osition of  May  14,  1803,  did  not  fully  evidence 
the  terms  made  to  defendant  by  the  railroad 
company,  when  he  made  the  proposition  to  com- 

Sromise  to  the  district  attorney  and  added :  "I 
o  not  deem  it  necessary  or  expedient  to  say 
what  the  le^l  effect  of  that  pro|>osition  is,  as 
if,  in  the  opinion,  it  is  but  a  partial  expression 
of  the  arrangement,  or  is  different  from  the  oral 
arrangement  of  April,  a  construction  would  only 
tend  to  complicate  your  inquiries." 

Again:  The  jury  were  told  that  it  was  for 
them  to  find  what  the  arrangement  or  proposi- 
tion  was  between  the  railroad  company  and  the 
defendant  in  reference  to  a  compromise  of  the 
bonds,  and  whether  there  was  any  other  differ- 
ent proposition  than  that  reduced  to  writing 
May  14,  18&3,  or  whether  that  evidences  the  pre- 
cise terms  of  the  arrangement  between  the  com- 
pany and  the  defendant  when  the  latter  opened 
negotiations  with  the  district  attorney.  And 
they  were  told  that  upon  their  findings,  in  that 
respect,  would  depend  their  verdict. 

It  is  quite  clear  that  the  court » charged  the 
jury  that  there  was  evidence  of  a  verlStl  con- 
tract differing  from  the  one  in  writing;  that 
thev  might  infer  that  the  verbal  contract  was 
such  that  defendant  would  be  held  in  law  to  be 
a  bailee  for  the  United  States  as  to  the  whole 
.$80,000,  and  desi^edly  left  the  impression  that 
this  was  80  clear  that  it  was  unnecessary  for 
him  to  instruct  them  as  to  the  legal  effect  of  the 
written  contract  on  the  rights  of  the  parties. 

Now,  as  all  the  testimony  is  in  the  bill  of 
exceptions,  and  as  the  plaintiffs  read  this  writ- 
ten contract  as  part  of  their  case,  we  should  be 
able  to  discern  some  evidence  on  which  the  jury 
could  find  not  only  that  there  was  a  verbal  con- 
tract but  that  it  differed  from  the  written  one, 
and  that  it  showed  that  the  defendant  received 
the  entire  $80,000  to  the  use  of  the  United 
States;  for  if  this  was  not  so  the  verbal  con- 
tract was  insufficient  to  authorize  the  verdict. 
We  have  not  been  able  to  find  in  the  bill  of 
exceptions  anything  which  justified  this  charge 
of  the  court. 

Plaintiffs  offered  in  evidence  a  paper  which 
commences  as  follows:  "It  is  stipulated  by 
counsel  for  defendant  that  the  following  state- 
ments are  facts,  and  that  the  same  may  be  ad- 
mitted in  evidence  upon  the  trial  of  this  cause 
on  the  part  of  the  plaintiffs." 

Among  these  statements  was  this: 

**Tbnt  in  April.  1803,  the  board  of  directors 
of  said  railroad  company  was  applied  to  by  the 
defendant  verbally  to  make  a  proposition  of 
compromise  of  said  bonds,  which  was  put  in 
14  Wall. 


writing  by  the  president,  on  the  14th  day  of 
May,  as  follows: 

"Detroit  &  Milwaukee  R.  Co. ) 
"Detroit,  May  14,  1863.       C 
"Captain  E.  B.  Ward : 

"My  Dear  Sir. — ^Referring  to  the  conversation 
we  have  had  on  the  subject  of  the  duty  bonds 
due  the  United  States,  I  am  authorized  to  say 
that  if  you  can  procure  the  settlement  and  can- 
celing of  them  for  a  sum  not  exceeding  $80,000 
currency,  that  sum  to  include  your  services  and 
any  claim  you  may  have  against  the  company 
on  account  of  those  bonds,  this  company  is 
ready  to  pay,  and  will  pay  that  sum;  one  half 
on  your  making  the  arrangement  with  the  gov- 
ernment, and  the  other  half  within  thirty  Says 
thereafter.  This  offer,  however,  not  to  be  con- 
sidered as  waiving  any  defense  the  company 
has  to  said  bonds  and  claims. 
"Yours  truly, 

"C.  C.  Trowbridge, 

"President.'' 

"And  that,  subsequently,  in  April,  said  board 
did  verbally  make  the  said  defendant  the  said 
proposition." 

hrom  this  it  is  clear  that  .plaintiffs  themselves 
have  shown  by  their  own  testimony  that  the 
proposition  which  the  defendant  asked  the  rail- 
road company  to  make  and  whidi  they  did  make 
verbally  in  April  is  the  proposition  and  the 
same  proposition  which  was  reduced  to  writing 
by  Trowbridge,  the  president,  on  the  14th  May 
thereafter.  The  writing  refers  to  the  previous 
conversation,  and  there  is  no  attempt  to  conceal 
the  fact  that  the  proposition  was  made  at  a 
previous  time  verbally. 

Plaintiffs  also  introduced  Trowbridge  as  a 
witness,  and  he  testified  that,  though  he  had  not 
heard  the  first  conversation  between  the  board 
and  defendant,  he  afterwards  heard  of  it  from 
Mr.  Brydges,  managing  director,  or  from  Mr. 
Summers,  counsel  for  the  company,  and  that 
after  this  and  upon  reducing  it  to  writing  in 
answer  to  the  question  of  the  defendant,  as  to 
what  the  board  had  decided  as  to  the  proposi- 
tion, he  repeated  it  orally  to  defendant  as  he 
understood  it,  and  has  so  stated;  and  as  he 
understood  it,  it  was  fully  expressed  in  the  let- 
ter of  May  14th.  Trowbridge  had  become  pres- 
ident of  the  company  during  these  transactions. 

Now,  the  plaintiffs  not  only  introduced  the 
statement  above  alluded  to,  but  they  proved  by 
Trowbridge,  their  own  witness,  as  part  of  their 
case,  that  the  verbal  proposition  of  April  was 
identical  with  the  written  proposition  which 
they  had  introduced. 

How  can  they  be  permitted  to  contradict  their 
own  witness  and  discredit  their  own  written  tes- 
timony, consistently  with  the  rules  of  evidence? 

But  if  they  could,  we  have  searched  in  vain 
for  any  evidence  which  varies  in  the  slightest 
degree  that  which  we  have  cited.  It  is,  in  fact, 
all  that  there  is  on  that  subject.  It  has  been 
argued  here,  as  it  probably  was  before  the  jury, 
that  the  written  proposition  was  gotten  up 
after  the  fact  to  cover  up  a  fraud ;  that  in  fact 
Ward  was  given  tlie  $80,000  for  payment  to  the 
United  States  alone  without  reference  to  his 
own  claim  on  the  company,  and  having  conceded 
this  fact  and  made  a  better  compromise  than 
was  expected,  he  had  this  paper  made  out  to  in- 
clude his  own  claim  to  give  color  to  a  fr^^^r^. 
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But  of  this  there  is  nothing  but  the  merest  sus- 
picion of  counsel.  No  witness  has  testified  that 
the  agreement  of  April  was  such  as  is  here  sup- 
posed, or  that  it  differed  from  the  writing  of 
May  14th.  The  plaintiffs  themselves  have  proved 
that  they  were  identical.  It  would  be  a  total 
disregard  of  all  rules  of  evidence  to  allow  them 
to  go  to  the  jury  with  an  argument  founded  on 
mere  suspicion,  a  suspicion  contradicted  by  their 
own  evidence,  and  then  have  -the  court  charge 
that  there  was  in  the  testimony  a  foundation 
39*1  *for  this  suspicion,  a  foundation  so  strong 
as  to  render  a  construction  of  the  only  real 
proposition  which  was  proved,  useless  and  em- 
barrassing to  them. 

And  if  it  could  for  any  reason  be  conjectured 
that  the  verbal  proposal  differed  from  the  one 
made  in  writing,  there  is  nothing  to  show  what 
that  difference  was,  and  whether  it  might  not 
have  been  even  more  favorable  to  the  defendant 
that  the  one  produced  in' writing.  The  jury 
were  left  by  the  court,  and  in  fact  told  to  dis 
regard  the  facts  which  were  proved,  and  indulge 
in  the  vagaries  of  their  imagination,  in  this  the 
turning  point  of  the  case. 

Now,  it  is  undeniable  that  Ward  made  a  very 
enormous  profit  in  the  transaction,  and  that  he 
availed  himself  of  a  knowledge  of  facts  unknown 
to  the  officers  of  the  government,  in  a  manner 
which  was  well  calculated  to  prejudice  the  jury 
against  his  case,  but  this  was  no  reason  why  the 
court  should  authorize  them  to  indulge  this 
prejudice  by  a  disregard  of  the  established 
principles  oi  the  law  of  evidence. 

We  are,  therefore,  of  opinion  that  the  circuit 
court  erred  in  refusing  to  instruct  the  jury  that 
there  was  no  such  evidence,  and,  in  charging 
them  that  there  was. 

There  were  several  other  prayers  for  instruc- 
tion asked  by  the  defendant's  counsel  and  re- 
fused by  the  court,  on  which  error  is  assigned 
and  which  we  do  not  deem  necessary  to  notice 
further  than  this:  That  some  of  the  prayers 
seem  to  require  a  construction  of  the  written 
proposition  found  in  the  record. 

Whether  the  specific  prayers  of  the  defend- 
ant's counsel  were  such  as  should  have  been 
given  or  refused,  we  are  of  opinion  that  it  was 
the  duty  of  the  court  to  have  given  the  jury  a 
construction  of  that  instrument,  and  as  this 
duty  will  probably  arise,  and  the  interpretation 
of  the  writing  become  an  important  element  of 
n  new  trial,  we  will  consider  it  now. 

The  evidence  makes  it  pretty  clear  that  the 
original  corporation,  the  principal  in  the  ware- 
house bonds,  was  also  indebted  to  the  defendant 
in  a  considerable  amount,  which  appears  to  have 
never  been  liquidated.  The  corporation  whose 
40*1  *director8  mnde  the  proposition  to  Ward, 
while,  it  denied  a  direct  liability  either  to  him 
or  to  the  United  States,  found  a  lien  on  theii 
property  which  made  them  desire  the  settlement 
of  both  these  claims.  ITiese  facts  are  undis- 
puted, and  in  view  of  them.,  and  of  the  other 
fact  that  Ward  was  probably  liable  to  the  gov- 
ernment for  the  full  amount  unpaid  on  the 
bonds,  we  are  to  determine  what  those  directors 
meant. 

The  first  and  important  element  of  their  pro- 
posals is  that  "we  will  pay  $80,000  on  account 
of  these  bonds  if  you  can  procure  a  settlement 
and  canceling  of  them  for  a  sum  not  exceeding 
that  amount."  The  second  branch  of  it  is  that 
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this  sum  must  include  "your  services  in  mi^ng 
this  settlement,  and  any  claim  you  may  have 
against  the  company  on  account  of  the  bonds. 
When  this  arrangement  is  mxule  the  company 
is  ready  to  pay  half  that  sum,  and  the  other 
half  in  thirty  days  thereafter." 

Is  this  a  proposition  to  pay  Ward  $80,000  if 
he  procures  a  settlement  of  both  demands,  leav- 
ing, him  at  liberty  to  keep  as  much  or  as  little 
of  it  as  he  chose,  provided  he  effected  either 
purpose?  Or  is  it  a  proposal  to  pay  generally 
the  $80,000  on  the  two  demands,  provided  it  be 
accepted  in  full  satisfaction  of  both? 

The  language  of  the  proposition  is  that  thev 
will  pay  that  sum  for  a  settlement  of  both 
claims.  It  does  not  say  that  they  will  pay  it  to 
Ward,  but  will  pay  that  sum  on  account  of  these 
two  demands.  Ward  had  first  called  on  them 
to  do  something  in  the.  matter.  This  was  their 
response.  Without  entering  into  any  further 
verbal  criticism  of  the  language  of  the  instru- 
ment, but  looking  to  the  relations  of  Ward  to 
the  government,  and  to  the  railroad  company 
which  made  the  proposal,  we  think  that  its  tme 
construction  is,  that  the  $80,000  was  to  be  paid 
in  settlement  of  the  claims  of  the  government 
on  the  bonds,  and  of  Ward's  claim  for  becoming 
surety,  and  a  fair  compensation  for  his  services 
in  obtaining  the  compromise  with  the  govern- 
ment. 

With  this  construction  of  the  instrument— 
the  only  evidence  before  the  jury  of  the  terms 
on  which  defendant  received  the  money — it 
should  have  been  left  to  them  to  *ascer-  [*41 
tain  how  much  was  due  the  plaintiffs  on  account 
of  the  bonds  when  the  proposition  was  made, 
how  much  was  due  the  defendant  for  becoming 
surety  for  the  railroad  company,  and  what  was 
a  fair  compensation  for  his  services  in  effecting 
the  compromise  with  the  United  States. 

These  facts  being  ascertained,  they  should 
have  been  directed  to  apportion  the  $80,000  be 
tween  the  plaintiffs  and  the  defendant,  accord- 
ing to  the  amounts  thus  ascertained  as  due  to 
each,  and  make  this  the  foundation  of  their  ver- 
dict, deducting  from  the  proportion  of  the  $80,- 
000  falling  to  the  United  States  the  $35,000 
paid  them  by  the  defendant. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  new  tritU  awarded. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in  this 
case.  It  seems  to  me  that  the  charge  of  the 
judge  to  the  jury  was  correct.  The  defendant 
was  surety  for  the  Detroit  &  Milwaukee  Rail- 
road Company  on  their  re-warehousing  bonds, 
given  to  secure  duties  on  railroad  iron,  for  an 
amount  admitted  to  be  $76,000,  besides  interest. 
The  property  of  the  company  was  sold  under 
mortgages,  and  a  new  company  was  formed  by 
the  purchasers,  who  purchased  under  a  stipula- 
tion to  recognize  and  pay  all  sums  due  the  Fed- 
eral government  for  duties  upon  rfiilroad  iron 
which,  it  was  admitted,  then  amounted  to  $94,- 
000.  The  purchasers,  after  organization,  gave 
a  mortgage  in  November,  1860,  to  secure  the 
payment,  amongst  other  things,  of  the  duties 
owing  to  the  government  of  the  United  States, 
so  that  the  new  company  assumed  the  payment 
of  the  duties  in  question.  But  their  assump- 
tion was  not  communicated  to  the  officers  of 
the  government^  and  was  not  known  by  thenL 
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In  April,  1863,  Ward,  the  plaintiflf  in  error, 
urged  upon  the  new  company  to  settle  this 
claim,  and  also  a  claim  which  he  had,  by  way 
of  compensation  for  becoming  surety.  The 
•board  of  directors  verbally  made  him  a  propo- 
sition, afterwards  put  in  writing,  to  the  effect 
that  if  he  could  procure  the  settlement  and  can- 
celation of  the  bonds  for  a  sum  not  exceeding 
42* J  180,000  *currency  (that  sum  to  include 
his  ser\'ices  and  any  claim  he  had ) ,  they  would 
pay  that  sum— one  half  on  his  making  the  ar- 
rangement, the  other  half  within  thirty  days. 
Thereupon  Ward  had  an  interview  with  the  dis- 
trict attorney,  and  after  dilating  upon  the  diffi- 
culties which  would  be  met  with  m  collecting 
the  money,  the  defenses  which  the  company  had 
against  the  claim,  etc.,  said  that  he  nad  been 
urging  the  directors  to  do  something  in  relation 
to  the  bonds;  that  he  thought  they  were  going 
to  have  some  money  that  could  be  applied  to 
this  purpose,  and  that  they  would  do  something 
in  relation  thereto.  He  then  offered  $35,000  in 
full  for  the  bonds,  saying  that  whether  the  com- 
pany did  or  did  not  furnish  any  money,  as  he 
expected  they  would,  he  would  pay  that  sum 
out  of  his  own  funds,  and  that  the  company 
was  apt  to  be  behind  when  money  was  to  be  paid 
out.  He  never  said  one  word  about  the  offer 
of  the  company  to  pay  the  $80,000,  and  yet  he 
was  the  surety,  and  was  seeking  to  get  up  obli- 
gations that  were  his  own  as  well  as  the  com- 
pany's. Under  these  representations  and  tliis 
suppression  of  the  -facts,  the  district  attorney 
was  induced  to  recommend  the  offer  to  the  ac- 
ceptance of  the  department,  and  on  the  24th  of 
July,  18C3,  Ward  paid  the  $35,000,  got  posses- 
sion of  the  bonds,  and  the  next  day  delivered 
them  to  the  company  and  received  from  it  the 
$80,000  which  had  been  offered.  'Afterwards, 
in  February,  1864,  when  the  district  attorney 
had  discovered  the  deception,  and  demanded  the 
balance  of  $45,000,  Ward  offered  him  a  check 
for  $22,000,  on  the  plea  that  when  the  com- 
promise was  made  he  did  not  know  that  the 
company  had  provided  for  the  government  claim 
in  their  mortgage  of  November,  1860. 

Upon  this  state  of  facts  the  government 
claimed  that  the  whole  $80,000  was  received  for 
their  use. 

A  singular  feature  of  the  case  is  that  the  offer 
of  the  company,  made  to  Ward  in  April,  was 
not  put  into  writing  until  the  14th  of  May, 
1863,  and  was  then  written  out  at  the  request  of 
Ward,  by  Trowbridge,  an  ofiicer  of  the  railroad 
company,  who  was  not  present  when  the  verbal 
43*]  proposition  *was  made,  but  only  heard  of 
it  flora  others.  He  wrote  it  out  in  a  formal 
letter  to  Ward,  dated  May  14t,h,  1863,  and  this 
letter  and  the  evidence  of  Trowbridge  as  to  what 
he  learned  about  it  from  others,  is  all  the  evi- 
dence we  have  of  its  precise  terms. 

Tlie  judge  left  it  to  the  jury  to  say  whether 
the  letter  contained  the  precise  oral  arrange- 
ment or  not,  with  liberty  to  take  into  considera- 
tion all  the  facts  and  circumstances  of  the  case. 
The  plaintiff  in  error  complains  of  this  feature 
of  the  charge.  He  insists  that  there  was  no  evi- 
dence that  the  oral  agreement  was  anything  dif- 
ferent from  what  the  letter  stated  it  to  be. 

It  seems  to  me  that  the  judge  went  quite  as 
far  as  he  was  bound  to  go,  in  favor  of  the  plain- 
tiff in  error.  The  great  controlling  facts  of  the 
case  were  that  the  company  agreed  to  pay  this 
14  Wall.  U.  S.  Book  20. 


$80,000  to  get  clear  of  the  bonds  and  of  all 
claims  in  regard  to  them;  that  Ward  never  in- 
formed the  government  officials  of  this  offer,  but 
roadie  representations  which  entirely  ignored 
any  such  state  of  things  —  representations,  to 
say  the  least,  that  were  disingenuous,  consider- 
ing the  relation  in  which  he  stood  to  the  par- 
ties as  surety  on  the  bonds.  Upon  these  repre- 
sentations he  got  a  compromise,  and  afterwards 
had  the  offer  of  the  railroad  company  put  in 
writing  in  the  shape  in  which  it  now  stands  in 
Trowbridge's  letter.  He  finally  received  the 
money  and  pocketed  it  all,  except  $35,000,  which 
he  paid  to  the  government. 

His  conduct  was  surely  an  estoppel  against 
himself,  so  far  as  the  government  was  concerned. 
He  was  under  an  obligation  to  disclose  the  offer 
which  had  been  made  to  him.  He  admits  he 
received  the  $80,000  on  account  of  the  bonds. 
He  cannot  be  permitted  to  say  that  he  received 
part  of  the  money  for  himself.  If  that  was 
the  arrangement  why  did  he  not  tell  the  district 
attorney  so?  As  between  him  and  the  govern- 
ment, the  latter  had  the  prior  right  to  be  paid 
out  of  the  fund.  Ward  was  surety  to  the  gov- 
ernment for  the  payment  of  its  whole  claim. 
He  must  be  deemed  in  law,  under  the  circum- 
stances, to  have  received  the  money  for  the  use 
of  the  ^vemment.  Hence  the  judge  was  right 
in  declining  *to  say  what  the  true  con-  [*44 
struction  of  Trowbridge's  letter  was. 

I  think  the  judgment  should  be  affirmed; 
and  I  am  authorized  to  say  that  Mr.  Justice 
Clifford  and  Mr.  Justice  Davl*  agree  with 
me  in  this  opinion. 


*DA^aD  GIBSON,  for  Himself  and  [•244 
Thomas  G.  Gaylord  et  al.,  Partners,  as  Gay- 
lord,  Son,  &  Company,  Appta., 

V, 

AMERICUS  WARDEN  et  at. 

(See  S.  C.  14  Wall.  244-252.) 

Chattel  mortgage  need  not  he  sealed  —  on  pari' 
nership  property  —  assignee  in  bankruptcy, 
not  a  creditor,  purchaser,  nor  mortgagee-^ 
mortgage  (w  to  whom  valid  from  its  delivery 
—  lien  off  follows  fund, 

1.  It  is  not  necessary  to  the  validity  of  a  chattel 
mortgaf?e  that  it  should  be  sealed,  unless  a  seal  is 
required  by  the  statute  of  the  state. 

2.  A  chattel  mortgage  on  partnership  property 
executed  by  one  of  the  partners,  is  good,  if  the 
other  partners  authorizea  its  execntion,  and  after 
its  execution,  with  full  knowledge,  acquiesced  in 
what  he  had  done. 

3.  The  assignee  in  bankruptcy  is  not  a  creditor, 
subsequent  purchaser,  nor  mortgagee  in  good  faith, 
and  a  chattel  mortgage  is  not  void  as  to  such  as- 
signee by  the  statute  of  Ohio,  which  was  executed 
before,  but  filed  within  four  months  before  filing 
the  petition   in  l>ankruptcy. 

4.  As  be|ween  the  mortgagor  and  the  mortgagee 
and   subsequent  mortgagees   and   purchasers   with 

Note. — Power  of  partner,  as  agent,  to  hind  the 
firm  as  party  to  neyotiable  instruments  and  other- 
icute — see  note  to  LeRoy  v.  Johnson,  7  L.  ed.  U.  S. 
391. 

Partnership  realty,  conveyance  of;  rights  of 
partners  to  convey. 

One  partner  cannot  execute  a  deed  in  the  firm 
name  so  as  to  bind  his  co-partner.  Gerard  v. 
Basse,  1  U.  S.  (1  Dall.)  119;  1  Am.  Dec.  226;  liob- 
inson  V.  Crowder,  4  McCord,  519,  17  Am.  Dec.  762. 

A  partner  has  no  power  to  bind  his  copartner  by 
an  instrument  under  seal  without  special  author- 
ity. Trimble  v.  Coons.  2  A.  K.  Marsh.  375.  11  Am. 
Dec.  411 ;  Morgan  v.  Scott,  Minor,  81,  22  Am.  JVo. 
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Dotlce.  th*  mortnge  was  valid  and  took  effect 
from  the  time  al  ItB  dellTer;,  wblFh  vta  more  tban 
■[z  moDtlit  betore  the  QIIds  oI  the  petltloD  la  bank- 

5.  wberfl  the  mortKaeed  premliM  bBTe  been  COD- 
Terted  Iota  monej.  (be  lien  of  tbe  mortgage  rollowa 
the  fund  Into  the  hand!  ol  the  aislinee,  and  binds 

INo.  101.) 

Argued  Feb.  8,  imt.     Bedded  Feb.  26,  19,12. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  tor  the  Southern  District  of  Ohio. 
The  case  is  stated  by  the  court. 
Mettrs.  Aaron  P.  Perrj,  Rufua  King,  and 
T.  J.  Henderson,  for  appollunts: 

1.  Bona  ade  chattel  mortgagee  in  Ohio,  a.]- 
though  leaving  the  poBBeasion  of  the  property' 
in  the  mortgagor,  were  valid,  even  as  against 
execution  creditors,  and  bona  Gde  purchasers 
without  notice,  before  the  statute  relating  to 
eliattel  moi'tgagei,. 

Bombeek  v.  Von  Uelre,  0  Ohio,  153;  Collins 
v.  Jfsers,  16  Ohio,  552;  Broxcn  v.  Webb,  20 
Ohio,  380;  Webb  v.  Brown,  3  Ohio  St  246. 

2.  The  statute  requif ing  such  mortgages  to 
be  filed,  does  not  make  the  filing  a.  part  of  the 
execution  of  the  instrument,  nor  necessar;  to  its 
validify  against  the  mortgagor  and  subsequent 
Diortgagecs  and  purchasers  with  notice. 

Bee  Statute,  1  8.  &  C.  475;  Wii*on  v.  Leslie, 
20  Ohio,  lUl;  Sidle  v.  Maanoell,  4  Ohio  St.  230; 
KendaU  \.  Mason,  7  Ohio  St.  1B8;  Gregory  v. 
Thomae,  20  Wend.  17)  Day  v.  Munaon,  14  Ohio 
St  438 ;  Seaman  v.  Eager,  16  Ohio  St.  200. 

3.  The  mortgage,  when  filed,  gives  a  prior 
lien  OB  against  all  creditors  and  others  who  had 
not  by  cxecutira)  levied,  attachment  or  other- 
wise, before  the  filing  obtained  a  lien. 

Webb  V.  Brown,  3  Ohio  St.  253 ;  Saift  v.  Hoi- 
dridge,  10  Ohio,  232;  Wilson  v.  Leslie,  20  Ohio, 
106;  Hallotciell  v.  Baylesa,  10  Ohio  St.  637; 
Clarke  v.  Strong,  18  Ohio,  322;  Barr  v.  Hatch, 
3  Ohio,  530;  Freeman  v.  Raicson,  6  Ohio  St.  1. 


4,  The  mortgage  to  Gaylord,  Son  &  Co., 
made  on  January  27,  ISfiiS,  thoueh  not  filed  ac- 
cording to  the  statute,  was  vsJid  as  afaimt 
everybody,  in  the  condition  of  the  liabilities  as 
they  stood,  from  tbe  time  it  was  made,  to  tbe 
filine  of  the  second  mortgage,  on  March  18,  1868. 
If  the  first  mortga^  had  been  then  filed,  it 
would  have  held  a  prior  lien  against  everybody, 
with  the  possible  exception  of  David  Gibson. 

&.  The  new  mortgage  executed  and  Sled 
March  18.  1368,  was  substituted  for  the  oUier 
and  covered  exactly  the  same  property,  with  tbe 
exception  of  stock  in  trade,  omitted  from  the 
last  mortgage,  but  included  in  the  first.  There 
was  no  provision  in  the  first  mortgage  giving 
power  of  sale  to  the  mortgagor  over  the  stod:  in 
trade,  and  there  is  no  proof  aliunde  of  an  under- 
standing that  the  mortgagor  retained  tbe  right 
to  Bell  "stock  in  trade."  But  if  such  under- 
standing had  been  shown,  it  would  not  invali- 
date the  mortgage  as  to  the  property  covered  by 
the  last  mortgage. 

Tlie  new  mortgage  -wbe  filed  more  than  four 
months,  and  only  three  days  less  than  six 
months,  before  the  petition  in  bankruptcy.  It 
made  no  change  in  the  situation  as  to  the  par- 
ties or  creditors.  No  new  consideration  was 
necessary,  but  ample  new  consideration  vn 
given  in  the  surrender  of  the  first  mortgage,  the 
indorsement  for  $10,000  given,  and  in  for- 
bearance. 

The  second  mortgage  is  to  be  treated  in  law 
as  if  made  when  the  agreement  for  it  was  made, 
preparatory  to  indorsement,  viz.,  January  23, 
1B08,  nearly  nine  months  before  the  petition  in 
bankruptcy. 

In  re  Oolemere,  L.  R.  1  Ch.  App.  128 ;  Mereer 
V.  Peterson,  L.  E.  2  Exch.  304;  Hvtton  v.  Cntt- 
leell,  17  Jur.  392 ;  72  Eug.  Com.  L.  15 ;  £0  portf 
Tempest,  Br.  L.  R.  Eq.  PI.  Jan.  1,  1871,  p.  70. 

The  transaction  was  not,  either  as  to  the  first 
or  second  mortgage,  in  the  sense  of  the  bank- 


85:  WllHamg  v.  HcHlnnn.  2  Har.  k  J.  4T4,  S  Am. 
Dec.  H83;  Overton  v.  Toiler.  7  Watts,  833. 

Buch  anthorlty  mar  be  given  bjjiarol.  Skinner 
T.  Darton,  19  Johns.  S13,  10  Am.  Dec.  286. 

One  partner  can  convej'  no  more  than  bis  own 
Interest  In  houses  or  other  real  estate,  even  where 
tbey  are  held  for  purpoBes  ol  the  partnersblD. 
Coles  V.  Coles,  IS  Johns.  156,  8  Am.  Dec.  231. 

I'ropertJ'  conveyed  to  a  parlnerehlp  vesta  In  the 
cooipauy — not  In  the  lodivldual  partners ;  and  the 
transfer  of  such  propeity  by   one  of  the  pnrtcerB 

Sgsses  only  a  contingent  right  to  a  part  atler  the 
fbts  are  paid  and  the  copartnerBhlp  ended.  Don- 
aldson V.   mpk  of  Cape  Fear,  1  Dev.  Eq.  103,  18 
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ratify   by    parol 

sealed    Inslrument    by    a   copartner.      Story. 

i    121,  el  teq.;  Haynes  v.   Seachrlst.   13   fa. . 

Smith  T.  Kerr,  8  N.  Y,  150 ;  Worrall  t.  Munn,  5  N, 
T.  240 :  Wilson  v.  Hunter,  14  Wis.  683 ;  PlSe  v.  Ba- 
con. 21  Me.  280;  Luwery  v.  Drew.  18  Tex.  788: 
Maekay  v.  Bloodgood,  S  Johua  28G :  Skinner  v. 
Dayton.  19  Johns.  513 :  Johns  v.  Battln.  30  Pa.  St 
84 ;  McNaiiBhtOQ  v.  Parlrldge,  11  Ohio.  223  :  Bond 
y.  Aitkin.  6  W.  &  8.  16.),  40  Am.  Dec.  550 ;  Gwlnn 
V.    Rocker.    24    Mo.   2B1 ;   AnderBoo   v.   Tbompklni, 


Uc- 


„.  462. 

'tnershlp  realty  on  the  death  o(  a  partner  Is 
U..I  Mlstrlbuted  ss  personal  alock,  but  descends  to 
the  heirs,  certainly  after  all  debtp  of  Arm  are  nald. 
as  In  esse  of  any  other  tenancy  <□  common.  Tei 
man  v.  \Vooda.  S  Yerg.  20.  27  Am.  Dec.  4S2  ;  U 
Alllster  V.  MoctKomery.  3  Ilayir  "'  -  " 
V.  SnodgTBSB,  1  Coldw.  44S  ;  Piper  ' 

ns:   Colllna   v.   Wai-ren.   2!)   MIbs. „ 

Blair,  44  Mlsa  406;  Holland  v.  Puller,  13  IndTlW; 
summer  v,  Hampson,  8  Ohio,  358 ;  Shearer  v. 
Shearer.  98  Mass.  Ill ;  Gray  v.  Palmer,  9  Cal.  639; 
Goodbum  v.  Stevens,  B  Gill,  1 ;  Wilcox  ».  Wilcox. 
13  Allen,  552 ;  Rice  v.  Barnard.  20  Vt.  479  :  Lane 
V.  Waring.  2r.  Ala.  OiiK ;  Plait  v.  Oliver.  3  McLean, 
27 ;  Tllllqebast  v.  Chaplain,  4  R.  I.  137 ;  Banff  v. 
Howard,  3  Jones,  Eq.  440. 

One  partner  cannot  bind  hit  copartner  by  deed 
unleSB  he  Ib  eipresslv  empowered  by  deed  to  do  BO. 
This  power  cannot  be  proved  by  parol.  Moaly  ». 
Arkansas,  4  Soeed.  327 ;  Napier  v.  Catron.  3 
Humph.  336 ;  Boyd  v,  Dodson,  5  Humph.  37  :  Smith 
V.  Dickinson.  6  Humph.  262  :  McNutt  v.  McMaban, 
1  Head,  98 ;  Cain  v.  Heard,  1  Coldw.  166. 

Riahti  of  partners  Inter  te  (r»  partneriMp  n*l 


MloW— see  note,  28  L.  K.  A.  86. 
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rupt  act,  a  voluntary  preferenoe  or  in  violation 
of  the  act. 

Authorities  cited  to  last  proposition;  also 
Pennell  v.  Reynolds,  103  Eng.  Com.  L.  708; 
Yaie9  v.  Hoppe,  9  C.  B.  Ml ,  -  Bittleatone  v. 
Cooke,  6  E.  &  B.  296;  Oreen  v.  White,  3  Bing. 
(N.  C.)  59;  Baxter  v.  Pritohard,  1  A.  &  E.  456; 
Young  v.  Waud,  8  Exch.  221;  Thompson  v. 
Freenum,  1  T.  R.  166;  Smith  v.  Payne,  6  Term, 
152. 

The  six  months'  clause  of  the  35th  section  of 
the  bankrupt  act  does  not  apply  to  this  class  of 
cases.  Bean  v.  Brookmier,  10  Am.  Law  Reg. 
N.  8.  181. 

The  mortgage  to  Gibson  was  executed  by  Rob- 
ert Moore  £  Son,  and  was  a  voluntary  prefer- 
ence contrary  to  the  bankrupt  act. 

Meears.  George  Hoadley  and  E.  M.  Jolm* 
son,  for  David  Gibson,  appellant: 

First.  A  chattel  mortgage  executed  by  one 
partner  in  his  individual  name,  but  sealed  with 
the  seal  of  the  partnership,  will  bind  the  firm 
at  law,  where  the  instrument  itself  shows  con- 
clusively that  it  was  intended  to  be  executed  in 
the  name  and  as  the  act  of  the  partnership,  and 
the  testimony  proves  that  all  the  partners  con- 
sented to  the  execution  and  delivery  of  the  in- 
strument, and  that  the  signing  of  the  same  by 
the  partner  in  his  individual  name  instead  of 
that  of  the  partnership,  was  simply  a  clerical 
error  upon  his  part. 

Montgomery  v.  Dorion,  7  N.  H.  476;  Magill 
V.  Hinsdale,  6  Conn.  464;  Love  v.  8.  N,  L.  W. 
d  M.  Co,  32  Cal.  639;  Tenant  v.  Blacker,  27  Ga. 
418;  Zouch  v.  Woolston,  2  Burr.  1147;  Rogers 
v.  Frost,  14  Tex.  267. 

Second.  A  seal  not  being  required  to  the  valid 
execution  of  a  chattel  mortgage  in  Ohio,  where 
one  is  afi&xed  to  such  an  instrument,  it  may  be 
entirely  disregarded. 

Purvianoe  v.  Sutherland,  2  Ohio  St.  478; 
Webster  v.  Harris,  16  Ohio,  490;  Milton  v. 
Mosher,  7  Mete.  244;  Tapley  v.  Butterfield,  1 
Mete.  516;  Eureka  Co,  v.  Bailey  Co.  ante,  209, 
11  Tex.  376,  40  Mo.  69,  12  N.  H.  206,  7  M.  & 
W.  323. 

Third.  If  a  chattel  mortgage  be  executed  by 
one  partner  under  the  circumstances  as  set 
forth  in  point  first,  the  seal  may  be  disregarded, 
and  the  instrument  will  be  deemed  and  held  as 
binding  on  the  partnership. 

Sherman  v.  Fitch,  98  Mass.  69;  Haskell  v. 
Cornish,  13  Cal.  45 ;  McDonald  v.  B..  R,  d  A. 
W,  d  M.  Co,  13  Cal.  221;  Dispatch  Line  v. 
Bellamy  Mfg.  Co,  12  N.  H.  206. 

Fourth.  A  chattel  mortgage,  executed  under 
the  circumstances  as  set  forth  in  point  first,  if 
it  does  not  bind  the  partnership  at  law,  does  so 
in  equity;  and  a  court  of  equity  will  decree  its 
reformation,  in  order  to  effect  the  obvious  in- 
tention of  the  parties. 

Tchh  V.  Hodge,  L.  R.  6  C.  P.  73;  Webster  v. 
Harris,  16  Ohio,  490;  MoNaughteny.  Partridge, 
11  Ohio,  223;  Evants  v.  Strode,  11  Ohio.  480; 
Hunt  V.  Freeman,  1  Ohio,  491 ;  Hunt  v.  Rhodes, 
1  Pet.  1. 

Fifth.  An  equitable  chattel  mortgage  in  Ohio 
is  binding  upon  subsequent  purchasers  and 
creditors,  chargeable  with  actual  notice  of  its 
existence. 

Paine  v.  Mason,  7  Ohio  St.  199;  Day  v.  Mun- 
90n.  14  Ohio  St.  488. 

Sixth.  By  the  provisions  of  the  35th  section 
14  Wall. 


of  the  bankrupt  act,  il  chattel  mortgage  securing 
one  who  is  under  liability  for  a  failing  debtor, 
can  only  be  attacked  in  bankruptcy  on  the 
ground  of  illegal  purpose,  within  four  months 
from  its  delivery  and  record. 

Bean  v.  Brookmier,  10  Am.  Law  Reg.  N.  S. 
181. 

Seventh.  After  the  lapse  of  four  months,  the 
preferences  an  insolvent  debtor  may  have  mad^, 
so  far  as  the  preferred  creditor  is  concerned,  are 
valid  as  against  all  the  world  and  cannot  be 
questioned. 

Bump,  Bankruptcy,  3d  ed.,  401;  Potter  v. 
CoggeshaU,  4  B.  R.  19;  /n  re  Wynne,  4  B.  R.  5} 
In  re  FuUer,  4  B.  R.  29;  Bean  v.  Brookmier, 
supra. 

Eighth.  The  validity  of  a  mortgage  cannot  be 
questioned  imder  the  bankrupt  act,  on  the 
ground  of  illegal  preference,  if  more  than  six 
months  have  elapsed  since  its  execution,  though 
placed  on  record  within  that  period.  In  re 
Wynne,  4  B.  R.  6. 

Mr,  R.  B.  "Warden  for  defendants. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree  of 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio. 

The  appellees  ar^  the  assignees  in  bank- 
ruptcy of  Robert  *Moore  &  Sons,  and  [*249 
filed  this  bill  to  compel  such  of  the  defendants 
as  claimed  to  have  liens  upon  certain  effects  of 
the  bankrupt  firm  to  have  their  respective 
rights  touching  the  property  in  question  ascer- 
tained and  adjusted  by  the  decree  of  the  court. 
The  decree  rendered,  disposed  of  the  several 
cases  litigated  under  the  oill.  All  the  defend- 
ants acquiesced  in  the  decisions  made,  except 
David  Gibson  and  Graylord,  Son,  &  Co.  They 
have  brought  the  decree  of  the  circuit  court,  so 
far  as  it  affects  them,  here  for  review  by  this 
appeal.  Our  examination  of  the  case  will  be 
confined  to  their  respective  claims. 

On  the  8th  of  March,  1868,  Moore  &  Sons  ex- 
ecuted to  Gibson  a  chattel  mortgage.  It  was 
conditioned  that  if  the  mortgagors  should  pay 
to  Gibson  their  promissory  note  to  him  of  the 
same  date  with  the  mortgage,  for  $6,000,  pay- 
able sixty  days  from  date  at  the  Central  Na- 
tional Bank  of  Cincinnati,  the  instrument 
should  be  void.  The  testatum  clause  set  forth 
that  Robert  Moore  &  Sons,  by  Robert  Moore, 
one  of  the  firm,  had  therete  set  their  hands  and 
seals.  Robert  Moore  alone  affixed  his  name 
and  seal  to  the  document.  The  amount  claimed 
by  Gibson  under  the  mortgage  was  indorsed  and 
sworn  te  by  him,  and  the  instrument  was  filed 
with  the  proper  officer  on  the  18th  of  the  same 
month.  On  the  21st  of  that  month  Moore  & 
Co.  failed  in  business,  and  made  a  general  as- 
signment of  all  their  effects  for  the  benefit  of 
their  creditors.  On  the  15th  of  September, 
1868,  a  petition  in  bankruptcy  was  filed  against 
them,  under  which  they  were  subsequently  ad- 
judged bankrupte,  and  the  appellees  were  ap- 
pointed their  assignees  in  that  proceeding. 

The  note  mentioned  in  the  mortgage  was  in- 
dorsed by  Gibson  for  the  accommodation  of  the 
makers.  They  procured  it  to  be  discounted,  and 
the  proceeds  went  to  their  benefit.  Gibson  was 
compelled  to  pay  it.    The  amount  thus  paid, 
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with  interest;  constitutes  his  claim  under  the 
mortgage. 

No  statute  of  Ohio  directs  how  a  chattel 
mortgage  shall  be  executed.  The  statutes  regu- 
lating such  instruments  are  silent  upon  the 
subject.  Our  attention  has  been  called  to 
247*]  ♦no  local  adjudication  touchinff  the 
point.  In  an  elementary  work  prepared  by  an 
eminent  jurist  of  that  state,  the  form  given 
purports  a  sealed  instrument,  and  has  a  seal  af- 
fixed to  it.     Swan's  Treatise,  602. 

Such  instruments  in  Ohio  are  usually  under 
seal.  But  the  term  "mortgage"  used  in  the 
statute  does  not  import  or  imply  that  a  seal  is 
necessary.  In  regard  to  chattels,  it  is  a  mort- 
gage, and  not  a  deed  of  mortgage,  that  is  re- 
quired. The  distinction  between  real  and  per- 
sonal property  and  between  the  means  which 
are  necessary  to  aflfect  them  is  well  settled. 
Personal  property,  according  to  the  common 
law,  could  always  be  transferred  or  incumbered 
without  the  use  of  a  deed  for  that  purpose.  A 
seal  has  never  been  held  necessary  to  the  valid- 
ity of  a  bill  of  sale.  A  chattel  mortgage  is  only 
a  bill  of  sale  with  a  defeasance  incorporated  in 
it.  The  presence  or  absence  of  that  formality 
18  wholly  immaterial.  In  the  case  before  us  it 
may  be  regarded  as  surplusage.  Milton  y. 
Mosher,  7  Met.  244;  Tapley  v.  Butterfield,  1 
Met.  515;  Dispatch  Line  v.  Bellamy  Mfg.  Co.  12 
N.  H.  234. 

There  is  another  view  of  the  subject  that 
must  not  be  overlooked.  There  is  proof  in  the 
record  that  the  partners,  other  than  Robert 
Moore,  authorized  him  in  advance  to  execute 
the  mortgage,  and  after  its  execution,  with  full 
knowledge,  acquiesced  in  what  he  had  done.  If 
the  law  had  required  a  seal,  these  circumstan- 
ces would  have  made  the  instrument  the  deed  of 
the  firm — as  much  so  as  if  all  the  members  had 
been  personally  present  and  assented  to  its  exe- 
cution in  that  form.  Story,  Part.  p.  212,  § 
122;  Purviance  v.  Sutherland,  2  Ohio  St.  479; 
Cady  V.  Shepherd,  1 1  Pick.  405 ;  Oram  v.  Seton, 
1  Hall,  262.  This  is  not  inconsistent  with  the 
principle,  which  seems  to  be  too  deep-rooted  in 
the  law  to  be  wholly  eradicated  by  judicial  au- 
thority, that  a  sealed  instrument  executed  in 
the  name  of  a  firm  by  one  of  its  members,  with- 
out the  proper  authority,  where  a  seal  is  neces- 
sary, is  the  deed  of  such  member  only,  and  that 
he  alone  is  bound  by  it. 

248*]  *The  statute  provides  that  every  mort- 
gaj?e  of  goods  and  chattels,  where  there  is  no 
change  in  the  possession  of  the  things  mort- 
gaged, "sbnll  be  absolutely  void,"  as  against 
subsequent  purchasers  and  mortgagees  in  good 
faith,  "unless  the  mortgage,  or  a  true  copy 
thereof,  shall  be  forthwith  deposited"  with  the 
proper  officer.  The  supreme  court  of  the  state 
has  held  that  the  omission  to  deposit  forthwith 
as  directed,  does  not  avoid  the  mortgage  in  toto, 
but  that,  whenever  deposited,  it  becomes  eff'ect- 
ive  from  that  time.  Wilson  v.  Leslie^  20  Ohio, 
161.  lliat  court  has  also  held  that  actual  no- 
tice to  a  subsequent  mortgagee,  before  his  mort- 
gage is  taken,  is  conclusive  evidence  of  mala 
fides  on  his  part.  Kendall  v.  Mason,  7  Ohio  St. 
199. 

In  cases  like  this  the  assignees  stand  in  the 
place  of  the  bankrupt;  his  rights  are  their 
rights ;  and  theirs,  like  the  liens  of  judgments  at 
Ihw.  are  subordinate  to  all  the  prior  liens,  legal 
IBOO 


and  equitable,  upon  the  property  in  question. 
Lempriere  v.  Pasley,  2  T.  R,  485;  Belcher  v. 
Oldfield,  6  Bing.  N.  0.  102 ;  Doremua  v.  Walker, 
8  Ala.  194;  Peck  v.  Jenness,  7  How.  612; 
Fletcher  v.  Morey,  2  Story,  555;  Archb.  Bank, 
314. 

This  mortgage  was  deposited  three. days  less 
than  six  montlis  before  the  filing  of  the  petition 
in  bankruptcy. 

This  raises  a  question  imder  the  bankrupt 
statute  which  it  is  necessary  to  consider. 

The  first  clause  of  the  35th  section  avoids 
certain  acts  of  the  bankrupt  touching  his  ef- 
fects, if  done  within  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy.  The  second 
clause  imposes  the  like  result,  if  the  transaction 
be  within  six  months  of  that  time. 

To  bring  a  case  within  the  first  clause  the  act 
must  have  been  done  by  a  person  insolvent,  or 
in  contemplation  of  insolvency,  with  a  view  to 
give  a  preference  to  a  creditor  or  person  having 
a  claim  against,  or  who  is  under  a  liability  for, 
the  bankrupt,  and  such  person  must  have  rea- 
son to  believe  that  the  transaction  is  in  fraud  of 
the  statute. 

The  category  of  the  second  clause  contains  the 
same  requirement  'of  insolvency,  or  con-  [•249 
templation  of  insolvency,  on  the  part  of  the  per- 
son doing  the  act.  The  recipient  may  be  any- 
one who  has  reason  to  believe  him  insolvent  or 
acting  in  contemplation  of  insolvency,  and  that 
the  act  was  done  by  him  to  prevent  the  property 
from  coming  into  the  hands  of  his  assignee  in 
bankruptcy,  and  from  being  distributed  under 
the  bankrupt  law. 

Upon  comparing  the  two  clauses  carefully 
together  we  are  satisfied  that  the  first  clause 
was  intended  to  refer  to  the  past  and  the  sec- 
ond to  the  present.  The  language  employed  in 
the  first  clause  imports  clearly  that  the  consid- 
eration must  be  one  growing  out  of  a  former 
transaction,  and  that  the  recipient  must  stand 
in  the  relation  thus  created  to  the  other  party. 
It  is  equally  clear  that  the  second  clause,  en- 
lightened by  this  construction  of  the  first  one, 
must  be  limited  to  cases  where  the  transaction 
in  question  was  original  and  complete  in  itself 
at  the  time  it  occurred,  and  had  no  reference  for 
its  consideration  to  anything  between  the  par- 
ties which  had  gone  before  it.  It  is  only  by 
this  construction  that  the  two  clauses  can  be 
made  to  harmonize  and  full  and  distinct  effect 
be  given  to  each.  Any  other  construction  would 
make  them  cover  the  same  ground  and  obliter- 
ate everything  by  which  one  is  differenced  from 
the  other,  except  the  limitation  of  time  whidi 
they  respectively  prescribe.  It  is  not  to  be  sup- 
posed that  such  was  the  intention  of  the  law 
making  power.  This  view  of  the  subject  was 
taken  by  the  circuit  court  for  the  district  of 
Missouri,  and  subsequently  there  by  one  of  the 
justices  of  this  court.  We  can  see  no  answer  to 
the  conclusion  at  which  they  arrived.  Bean  v. 
Brookmeir,  10  Am.  L.  Reg.  (N.  S.)  181.  Ac- 
cording to  this  construction  the  mortgage  to 
Gibson  falls  within  the  second  category,  as  to 
the  time  within  which  its  validity  could  be  chal- 
lenged. Is  it,  therefore,  void?  To  this  there 
is  a  conclusive  answer  in  the  negative. 

The  stvatute  of  Ohio  deprived  the  mortgage  of 
effect  until  "deposited" — as  to  creditors,  sub- 
sequent purchasers,  and  mortgagees  in  good 
faith.     These    assigiices    are    neither.     A*?  b*^ 
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250*1  tween  "the  mortgagor  and  the  mortga- 
gee and  subsequent  mortgagees  and  purchasers 
with  notice,  the  mortgage  was  valid  and  took  ef- 
fect from  the  time  of  its  delivery  to  Gibson, 
which  was  the  8th  of  March,  more  than  six 
months  before  the  filing  of  the  petition  in  bank- 
ruptcy. 

The  mortgaged  premises  have  been  converted 
into  money.  But  this  does  not  affect  the  rights 
of  the  parties.  The  lien  of  the  mortgage  fol- 
lowed the  fund  into  the  hands  of  the  assignees, 
and  binds  it  there  in  all  respects  as  it  bound,  be- 
fore conversion,  the  property  which  the  fund 
represents.  Aator  v.  M%ller,  2  Paige,  68-78; 
Sweet  V.  Jacocks,  6  Paige,  355. 

Gaylord,  Son,  &  Co.  indorsed  for  Moore  & 
Sons  to  the  extent  of  $10,000,  as  early  as  May, 
1867,  which  was  repeated  from  time  to  time.  In 
May,  1868,  Moore  &  Sons  applied  to  them  for  a 
definite  arrangement  for  indorsements  to  the  ex- 
tent of  $20,000,  to  be  secured  by  a  chattel  mort- 
fage.  After  inquiry,  they  agreed  to  indorse  for 
15,000,  and  possibly  $20,000,  their  liability  to 
be  secured  as  proposed.  In  pursuance  of  this 
arrangement,  on  the  23d  of  January,  1868,  they 
indorsed  for  $5,000,  and  afterwards  made  other 
indorsements,  amouutmg  in  all  to  $17,000.  The 
first  mortgage  was  made  on  the  27th  of  Janu- 
ary, 1868.  It  was  held  by  Gaylord,  Son,  &  Co., 
and  not  filed.  Later — probably  in  March — 
Moore  &  Sons  pressed  for  further  indorsements, 
which  were  refused.  Shortly  afterwards  Moore 
&  Sons  advised  Gaylord  that  judgments  were 
about  to  be  taken  against  them,  but  insisted 
they  were  solvent.  The  mortgajje  was  shown  to 
counsel,  who  objected  to  it,  but  upon  what 
ground  does  not  appear.  He  advised  that  an- 
other should  be  taken.  This  was  done  on  the 
18th  of  March,  and  the  mortgaiye  was  deposited 
on  the  same  day  with  the  proper  officer,  but 
some  hours  later  than  the  deposit  of  the  mort- 
gage to  Gibson.  It  appears  by  the  face  of  thfe 
mstrument  that  the  signature  nnd  seal  of  the 
firm  were  affixed  by  one  of  the  firm  in  the  ab- 
sence of  the  others.  There  was  the  same  prior 
authority  and  subsequent  acquiescence  as  in  the 
case  of  the  Gibson  mortgage.  It  recited  that 
251*]  Gaylord,  Son,  &  Co.  were  liable,  'as  in- 
dorsers  and  otherwise,  for  certain  debts  of 
Moore  &  Sons;  that  Moore  &  Sons  were  indebted 
to  Gaylord,  Son,  A  Co. ;  and  that  Moore  &  Sons 
were  desirous  to  renew  their  paper  with  the  in- 
dorsement of  Gaylord,  Son,  &  Co.,  and  was  con- 
ditioned that  if  Moore  &  Sons  should  save  Gay- 
lord, Son,  &  Co.  from  loss  by  reason  of  said  in- 
dorsements and  debt— Gaylord,  Son,  &  Co. 
agreeing  to  renew  for  eighteen  months — then 
the  mortgage  was  to  be  void. 

After  the  failure  of  Moore  &  Sons,  Gaylord, 
Son,  &  Co.  took  up  notes  which  they  had  in- 
dorsed for  the  mortgagors,  amounting  to  $17,- 
000.  The  mortgagees  also  held  a  note  of  the 
mortgagors  for  iron  sold  by  the  former  to  the 
latter,  amounting  to  $400,  making  the  aggre- 
gate of  the  indebtedness  of  Moore  A  Sons  to 
Gavlord,  Son,  &  Co.,  exclusive  of  interest,  $17,- 
400. 

We  hold  this  mortgage  also  to  be  valid  under 
the  laws  of  Ohio.  The  views  we  have  expressed 
as  to  the  Gibson  mortgage,  considered  with  ref- 
erence to  the  statutes  of  Ohio,  apply  equally  to 
the  one  here  under  consideration,  and  render  it 
14  Wall. 


needless  to  say  anything  further  upon  the  sub- 
ject. 

Being  founded  upon  a  past  consideration,  it 
falls  within  the  first  clause  of  the  35th  section 
of  the  bankrupt  law,  which  limits  the  right  ol 
attack  upon  such  instruments  to  those  executed 
within  four  months  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy.  In  respect  to  this  stat- 
ute also  it  must,  therefore,  be  held  valid.  It 
was  upon  the  same  property  as  the  mortgage  to 
Gibson.  Like  that  mortgage,  its  force  and  ef- 
fect reach  and  bind  the  fund  into  which  the 
property  has  been  converted. 

It  was  contended  with  great  ability  by  the 
counsel  of  Gaylord,  Son,  &  Co.,  that  as  regards 
the  limitations  of  time  under  the  35th  section 
of  the  bankrupt  law  this  mortgage  must  be  re- 
garded as  if  it  had  been  executed  at  the  date  of 
the  prior  one  for  which  it  was  substituted,  and 
numerous  authorities  were  cited  to  sustain  the 
proposition.  The  view  we  have  taken  of  the 
case  has  rendered  it  unnecessary  to  consider 
this  point. 

*The  counsel  representing  both  mort-  [*252 
gages,  in  the  argument  in  this  court,  advised  us 
that  we  need  not  decide  the  question  of  priority 
as  between  the  two  instruments,  they  having 
made  an  agreement  which  fixes  their  respective 
rights.  We  have  not,  therefore,  considered  the 
question.  If  there  be  any  surplus  after  satisfy- 
ing these  claims  it  must  be  distributed  to  the 
general  creditors. 

8o  much  of  the  decree  of  the  Circuit  Court  a» 
is  brought  before  us  by  this  appeal,  is  '^eversedy 
and  the  cause  unll  be  remanded  to  that  court, 
with  directions  to  efUer  a  decree  in  conformity^ 
to  this  opinion. 


THE  NEW  HAVEN  STEAM  TRANSPORTA*- 
TION  COMPANY,  Libt.,  Appt., 

V. 

THE  STEAMBOAT  CONTINENTAL,  the  New 
Haven  Steamboat  Company,  Claimant, 

(See  S.  C.  "The  Continental,"  14  Wall.  345-861.) 

Lights  on  vessel — defense  to  collision, 

1.  Lights  on  vessels  at  night  are  now  required, 
but  the  omission  of  one  vessel  to  comply  with  the 
requirement  will  not  excuse  the  other  from  the  ex- 
ercise of  all  due  and  reasonable  care  to  prevent  a 
collision. 

2.  When  those  In  charge  of  the  other  vessel  did 
not  exercise  due  care  and  vigilance  to  ascertain  the 
character  of  the  approaching  vessel,  and  if  they 
bad  done  so,  they  would  have  been  enabled  to 
nrt'vpt  reasonable  precautions  to  prevent  the  col- 
lision, both  vessels  were  held  In  fault,  and  the 
damapres  were  equally  apportioned  between  them. 

3.  The  defense  that  one  of  the  steamers  mistook 
the  other  for  a  sail  vessel,  cannot  be  admitted  as 
valid,  unless  it  is  established  by  full  nroof. 

[No.  105.] 
Argued  Feb.  1,  1872,    Decided  Feb.  26,  1S72. 

APPEAL  from  the  Circuit  Court  of  the  Unit^ 
ed  States  for  the  District  of  Connecticut. 
This  was  a  libel  in  rem,  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Connecticut,  by  the  appellants  to  recover  dam- 
ages for  a  collision  between  the  propeller  North 
Hampton,  of  the  libelant^  and  the  steamer  Con- 
tinental, owned  by  the  appellee. 
The  district  court  dismissed  the  libel,  ancY  *'^*i 
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circuit  court,  on  appeal,  affirmed  this  decree. 
The  lihelant  appealed  to  this  court. 

The  case  is  stated  in  the  opinion. 

Messrs,  C.  Bonohne,  J,  S.  Beach,  and  O. 
B.  Ingersoll  for  appellant. 

Messrs,  E.  H.  Owen  and  T.  0,  Doolittle,  for 
appellee. 

Mr.  Justice  OUfPord  delivered  the  opinion 
of  the  court: 

Ships  and  vessels  are  held  liable  for  damage 
occasioned  by  collision,  either  on  account  of  the 
culpable  n^lect  or  complicity,  direct  or  indi- 
rect, of  their  owners,  or  on  account  of  the  neg- 
ligence, unskilfulness  or  carelessness  of  those 
employed  in  their  control  and  navigation. 
355*]  When  employed  in  *navigation,  ships 
and  vessels  should  be  kept  seaworthy  and  be 
well  manned  and  equippea  for  the  voyage,  and 
in  cases  where  they  are  not  seaworthy  or  not 
well  manned  or  equipped,  and  a  collision  ensues 
between  such  a  vessel  and  one  without  fault  in 
that  respect,  the  owners  of  the  vessel  not  sea- 
worthy or  not  well  manned  and  equipped  can- 
not escape  responsibility,  if  it  appears  that  the 
unseaworthiness  of  the  vessel  or  the  want  of  a 
competent  master  or  of  a  sufficient  crew  or  of 
suitable  tackle,  sails,  or  other  motive  power,  as 
£he  case  may  be,  caused  or  contribute  to  the 
disaster;  and  as  the  owners  of  the  vessel  ap- 
|>oint  the  master,  and  employ  the  crew,  they  are 
jBdso  held  responsible  for  their  conduct  in  the 
4SontTol  and  navigation  of  the  vessel. 

Controversies  growing  out  of  collisions  are 
cognizable  in  the  admiralty,  and  when  prose- 
«irted  in  that  jurisdiction,  the  rules  of  decision 
Are  different  in  several  respects  from  those 
which  prevail  even  in  similar  controversies 
when  prosecuted  in  the  courts  of  common  law. 
Where  the  collision  occurs  exclusively  from 
natural  causes  and  without  any  fault  on  the 
part  of  the  owners  of  either  vessel  or  those  in- 
trusted with  their  control  and  management,  the 
maritime  rule,  as  defined  by  the  Federal  Courts 
is,  that  the  loss  shall  rest  where  it  falls,  on  the 
principle  that  no  one  is  responsible  for  such  a 
disaster  when  produced  by  causes  over  which 
human  skill  ana  prudence  could  exercise  no  con- 
trol. Union  8,  8.  Co.  v.  N.  Y,  &  Va.  8,  8,  Co. 
24  How.  313,  16  L.  ed.  701.  Admiralty  courts 
everywhere  have  now  adopted  that  rule,  but  it 
cannot  be  applied  where  both  or  either  of  the 
vessels  are  in  fault — as  Where  the  vessel  of  the 
respondent  is  alone  in  fault  the  libelant  is  enti- 
tled to  a  decree  for  his  damages;  and  the  con- 
verse of  the  proposition  is  equally  true,  that  if 
the  vessel  of  the  libelant  is  alone  in  fault,  proof 
of  that  fact  is  a  sufficient  defense  to  the  libel, 
but  if  both  vessels  are  in  fault,  then  the  dam- 
ages must  be  equally  apportioned  between  the 
onending  vessels.  Much  uncertainty  often  at- 
tends the  inquiry  by  which  of  those  rules  a  giv- 
en controversy  should  be  determined,  and  where 
the  evidence  is  conflicting,  the  issue  presented 
is  frequently  one  of  doubt  and  difficulty. 
856*1  *Full  damages  are  claimed  by  the  libel- 
ants in  this  case,  upon  the  ground  that  the 
steamboat  of  the  respondents  was  alone  in  fault, 
or  if  that  theory  cannot  be  sustained,  then  they 
contend  that  both  steamers  were  in  fault  and 
that  the  damages  should  be  divided.  On  the 
other  hand,  the  respondents  contend  that  the 
Tessel  of  the  libelants,  the  propeller,  was  wholly 
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in  fault,  and  that  the  decree  of  the  circuit  court 
dismissing  the  libel  should  be  affirmed. 

Daily  trips  were  run  by  the  propeller  between 
the  ports  of  New  Haven  and  New  York,  carry- 
ing passengers  and  freight,  and  she  was  on  her 
return  trip  from  the  latter  port  and  neiar  the 
entrance  to  the  harbor  of  her  home  port  when 
she  was  struck  by  the  Continental,  the  steam- 
boat of  the  respondents,  on  her  port  side,  abaft 
her  midships,  and  damaged  to  such  an  extent 
that  she  simk  in  half  an  hour.  Corresponding 
trips  were  run  by  the  steamboat  of  the  respond- 
ents between  the  same  ports,  the  Continental, 
however,  usually  leaving  the  port  of  New  Haven 
on  the  same  day  that  the  propeller,  the  Nortii 
Hampton,  left  New  York  on  her  return  trip  to 
the  port  where  both  steamers  belon^^ed.  Accus- 
tomed as  they  were  to  start  on  their  respective 
trips  at  stated  hours,  each  knew  pretty  nearly 
when  they  would  meet  and  where  they  would 
pass  each  other  on  the  route,  except  when  one 
or  the  other  was  detained  by  stress  of  weather 
or  other  special  circumstances,  and  the  proofs 
exhibited  furnish  no  reason  to  suppose  that 
either  of  the  steamers  met  with  any  detention 
during  this  trip.  Testimony  was  taken  on  both 
sides,  and  both  parties  having  been  heard,  the 
district  court  entered  a  decree  for  the  respond- 
ents. Prompt  appeal  was  taken  by  the  libelants 
to  the  circuit  court,  but  the  circuit  court  af- 
firmed the  decree  of  the  district  court,  and  the 
libelants  appealed  to  this  court. 

Before  the  Continental  came  out  of  the  lower 
harbor  her  lights  were  seen  by  those  on  board 
the  propeller  when  the  two  steamers  were  four 
or  five  miles  apart.  Distant  from  each  other  as 
they  then  were,  the  better  opinion  is  that  they 
were  not  at  that  time  on  courses  which  involved 
any  risk  of  collision;  but  the  Continental, 
shortly  after  she  came  out  of  *the  lower  ['SST 
harbor,  hauled  up  as  usual  on  her  sound  course, 
lieading  more  directly  towards  her  ultimate  des- 
tination, and  from  that  moment  the  course  of 
the  two  steamers  was  such  that  the  rules  of 
navigation  as  well  as  the  dictates  of  common 
prudence  made  it  the  duty  of  each  to  adopt  prop- 
er precautions  to  prevent  a  collision.  Beyond 
doubt  they  were  approaching  each  other  nearly 
end  on,  within  the  maritime  meaning  of  that 
phi*ase,  and  under  such  circumstances  all  must 
admit  that  the  rules  of  navigation  require  that 
"the  helms  of  both  shall  be  put  to  poix,  so  that 
each  may  pass  on  the  port  side  of  the  other."  13 
Slnt.  nt  L.  60. 

Extended  argument  to  establish  that  theory 
of  fact  does  not  appear  to  be  necessary,  as  it 
agrees  with  the  first  finding  of  the  district 
judge,  find  is  supported  by  all  the  attending  cir- 
cumstances, as  well  as  by  the  weight  of  the  di- 
rect testimony.  Evidently  the  two  steamers 
were  far  enough  apart  at  that  time  to  have 
ad(»pted  whatever  precautions  were  necessary 
to  have  prevented  a  collision,  and  it  is  clear 
that  if  each  had  obeyed  the  rules  of  navigation 
they  would  have  passed  each  other  in  safety. 
Fault  is  imputed  to  the  steamboat  Continental, 
because  she  did  not  port  her  helm  as  required 
by  the  rules  of  navigation  established  by  the  act 
of  Congress,  but  the  respondents  contend  that 
they  were  deceived  and  misled  as  to  the  charac- 
ter of  the  approaching  vessel  and  consequent 
nature  of  their  duty  by  the  failure  of  those  on 
board  of  the  propeller  to  display  proper  lights 

81  tr.  8. 


1871. 


Tbans.  CJo.  v.  The  Continental. 


345-361 


astbeyalso  were  required  to  do  by  the  same 
Congressional  regulations,  as  amended  by  a  Bub- 
eequent  act.     14  Stat,  at  L.  228. 

Evidence  to  that  effect  was  given  by  one  of 
the  witnesses  called  by  the  libelants.  He  tes- 
tified that  he  was  at  the  wheel  prior  to  the  col- 
lision; that  he  saw  the  Continental  coming 
down  the  harbor  and  spoke  to  another  seaman 
to  take  his  place ;  that  the  seaman  spoken  to  did 
as  requestea;  that  he  went  and  called  the  mas- 
ter and  the  mates ;  that  he  looked  at  the  lights ; 
that  the  bow  light  and  both  the  side  lights  were 
burning  brightly,  but  that  the  stem  light,  which 
358^1  ^consisted  of  two  lanterns  and  showed 
as  one  light,  he  found  was  **burning  dim;"  that 
he  went  aft  and  took  down  both  lanterns  and 
went  forward  in  the  passageway  on  the  star- 
board side,  and  having  picked  up  the  wicks  car- 
ried the  lanterns  back  and  put  them  in  the  box 
where  they  belonged;  that  he  stepped  forward 
into  the  passageway  to  get  out  of  the  draft,  so 
that  the  wind  might  not  blow  the  lights  out, 
and  he  further  states  that  he  heard  the  propel- 
ler give  one  whistle  just  as  he  was  stepping  in- 
to the  passageway  with  the  lanterns;  that  he 
also  heard  two  whistles  from  4he  Continental  in 
reply  just  as  he  was  returning  to  replace  the 
lights  in  the  box;  that  the  propeller,  just  as  he 
was  hoisting  the  lanterns,  again  blew  one  whis- 
tle ;  that  after  he  replaced  the  lights  he  saw  the 
Continental  approaching  the  propeller,  when  he 
ran  forward  part  way  and  was  knocked  down  by 
the  concussion. 

Such  a  disaster  could  not  have  occurred  with- 
out fault  on  the  part  of  one  or  both  vessels,  as 
they  had  an  open  sea  and  good  weather,  and 
the  night,  though  cloudy,  was  not  very  dark, 
as  fully  appears  from  the  fact  that  those  on 
board  the  propeller  saw  the  lights  of  the  Conti- 
nental when  she  was  at  least  four  miles  distant. 

Coasting  steamers  are  required  to  carry  a 
central  range  of  two  white  lights  as  well  as  the 
red  and  green  lights  prescribed  for  ocean  going 
steamers,  the  after  light  to  be  carried  at  least 
fifteen  feet  above  the  light  at  the  head  of  the 
vessel,  and  the  requirement  of  the  Act  of  Con- 
gress in  respect  to  it  is  that  it  shall  ''show  all 
around  the  horizon."  14  Stat,  at  L.  228,  229. 
Signal  lights  are  required  by  the  acts  of  Con- 
gress in  order  that  they  may  be  seen  by  an  ap- 
proaching vessel  in  season  to  enable  those  m 
charge  of  the  vessel  to  adopt  ±he  necessary  pre- 
cautions to  prevent  a  collision  with  the  vessel 
\/hose  lights  are  so  displayed,  and  when  it  ap- 
pears that  they  were  burning  so  dimly  aB  not  to 
fulfil  the  purpose  and  object  for  which  they  are 
required,  they  cannot  be  regarded  as  constitut- 
ing a  compliance  with  the  prescribed  require- 
ment. Chamberlain  v.  Wara,  21  How.  5C6,  10 
L.  ed.  217.  Apply  that  rule  to  the  present  case 
and  it  is  quite  clear  that  the  propeller 
359*1  *was  in  fault,  and  it  appears  that  the 
district  and  circuit  courts  both  came  to  the  con- 
clusion that  she  was  solely  in  fault  and  denied 
to  the  libelants  all  claim  for  damages,  either  as 
owners  of  the  propeller  or  as  bailees  of  the  car- 
go. Whether  that  decision  is  correct  or  not 
must  depend  upon  the  evidence,  as  it  is  clear 
that  the  absence  of  one  or  more  of  the  lights  re- 
quired by  the  act  of  Congress  will  not  necessa- 
rily cast  upon  the  delinquent  party  the  entire 
consequences  of  such  a  disaster.  Absence  of 
lights  in  a  case  falling  within  the  acts  of  Con- 1 
14  Wall. 


gress  renders  the  owners  of  the  vessel  liable  for 
the  consequences  resulting  from  the  omission, 
but  it  does  not  confer  any  right  upon  the  other 
vessel  to  disregard  or  violate  any  rule  of  navi* 
gation  or  to  neglect  any  reasonable  or  practica- 
ble precaution  to  avoid  a  collision  which  the 
circlimstances  afford  the  means  and  opportunity 
to  adopt. 

Steainera  displaying  proper  signal  lights  are 
in  that  respect  without  fault,  but  they  have 
other  duties  to  perform  to  prevent  collision  be- 
sides complying  with  that  requirement,  and  if 
they  neglect  to  perform  such  other  duties  they 
will  not  be  held  blameless  because  they  dis- 
played proper  lights  as  required  by  the  act  of 
Congress  upon  tnat  subject.  The  Qray  Eagle, 
9  Wall.  610,  19  L.  ed.  743. 

Some  conflict  undoubtedly  exists  in  the  testi- 
mony as  to  the  precise  manner  in  which  the  two 
steamers  were  approaching  each  other  after  the 
Continental  came  out  of  the  harbor  and  hauled 
up  upon  her  sound  course;  but  the  better  opin- 
ion, we  all  think,  is  that  they  were  approaching 
each  other  nearly  end  on,  or  substantially  in 
that  manner  as  found  by  the  district  court.  In- 
quiry as  to  what  their  respective  courses  were 
before  that  time  would  be  useless,  as  the  re- 
spondents do  not  claim  that  either  the  lookout 
or  master  of  the  steamboat  saw  the  propeller  or 
her  lights  before  the  steamboat  waB  put  upon 
her  sound  course.  Unquestionably,  tne  lights 
of  the  propeller  might  nave  been  seen  earlier, 
but  it  is  clear  that  they  wero  not,  if  the  witness- 
es are  to  be  believed. 

Lookouts  are  required  to  be  vigilant,  and  it 
is  not  doubted  *if  the  proper  vinlanoe  [*360 
had  been  exercised  in  tnis  case  those  on  board 
the  steamboat  might  have  ascertained  the  char- 
acter of  the  approaching  vessel  in  season  to 
have  adopted  every  necessary  precaution  to 
have  avoided  a  collision.  They  must  have  ex- 
pected to  meet  the  propeller  about  that  time, 
and  under  the  circumstances  they  had  no  right 
to  assume  without  a  closer  scrutiny  that  the  ap- 
proaching vessel  was  a  sail  vessel  because  she 
did  not  show  a  stem  light.  She  did  show  a 
bow  lii^ht,  which  might  well  have  satisfied  them 
that  the  vessel  was  not  a  sail  vessel,  as  it  is 
more  reasonable  to  suppose  that  the  stem  light 
of  a  steamer  has  become  dim  or  extinguished 
than  that  a  sail  vessel  will  show  a  light  not  re- 
quired nor  authorized  by  the  prescribed  regula- 
tions. Proper  scrutiny  as  to  the  character  of 
the  approaching  vessel  would  or  should  have  in- 
duced greater  caution  on  the  part  of  the  master 
of  the  Continental,  and  if  any  doubt  remained 
after  such  scrutiny  was  made  the  steamboat 
should  have  slackened  her  speed  or  have  stopped 
until  every  reasonable  degree  of  uncertainty 
was  overcome.  Navigators  have  no  right  arbi- 
trarily to  assume  under  all  circumstances  that 
every  vessel  approaching  which  does  not  show 
both  the  signal  lights  and  the  central  range  of 
two  white  lights  is  a  sail  vessel  which  is  bound 
to  keep  her  course,  and  that  if  she  does  not,  shjB 
may  be  run  down  and  sunk. 

Prior  to  the  enactment  of  the  sailing  rules 
neither  steamers  nor  sail  vessels,  except  on  the 
lakes,  w^ere  required  to  carry  lights  of  any 
kind,  and  yet  the  rules  of  navigation  were  sub- 
stantially the  same  as  those  prescribed  in  the 
existing  acts  of  Congress.  Lights  are  now  re- 
quired, but  the  omission  of  one  vessel  to  com- 
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ply  with  the  requirement  will  not  excuse  tho 
other  from  the  exercise  of  all  due  and  reason- 
able care  to  prevent  a  collision.  13  Stat,  at  L. 
68 ;  9  Stat,  at  L.  382 ;  14  Stat,  at  L.  227 ;  8,  S. 
Co.  V.  Rumhall,  21  How.  384,  16  L.  ed.  148. 

Viewed  in  the  light  of  these  suggestions,  as 
the  case  must  be,  the  court,  is  fully  satisfied 
that  those  in  charge  of  the  steamboat  did  not 
exercise  due  care  and  vigilance  to  ascertain  the 
character  of  the  approawiing  vessel,  and  that  if 
861*]  'they  had  done  so  they  would  have  been 
enabled  to  have  adopted  reasonable  precautions 
to  have  prevented  the  collision.  Consequently 
the  court  is  of  the  opinion  that  both  vessels 
were  in  fault,  and  that  the  damages  should  be 
equally  apportioned  between  the  offending  ves- 
sels. Catharine  v.  Dicfctwaon,  17  How.  170,  15 
L.  ed.  233;  1  Pars.  Ship.  527;  The  Morning 
Light,  2  Wall.  557,  17  L.  ed.  863. 

Where  two  steamers  are  approaching  each 
other  in  an  open  sea  on  a  night  when  the  lights 
of  a  vessel  may  be  seen  five  miles,  the  defense 
that  one  of  the  steamers  mistook  the  other  for 
a  sail  vessel  cannot  be  admitted  as  valid,  unless 
it  is  established  by  full  proof;  and  where,  as  in 
this  case,  it  appears  that  the  approaching 
steamer  showed  a  bow  light  in  addition  to  the 
red  and  green  lights,  the  court  will  be  still  less 
inclined  to  give  credence  to  the  theory  as  a  val- 
id defense. 

Decree  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  the  opinion 
of  this  court. 


THE  STEAMSHIP  THAMES,  her  Tackle,  etc, 
Russell  Sturgis  et  ah,  Claimants,  Appts,, 

V, 

BILLOP  SEAMAN. 

(See  S.  C.  "The  Thames/'  14  Wall.  98-109.) 

Bill  of  lading — effect  of — excuse  for  non-deliv- 
ery— where  consignee  not  found — delivery  to 
stranger. 

1.  The  contract  between  the  ship  and  the  shipper 
l8  that  which  is  contained  In  the  Dill  of  lading  de- 
livered. 

2.  The  ship's  bill  is  designed  only  for  Its  infor- 
mation and  convenience ;  not  for  evidence  as  be- 
tween the  parties  of  what  their  agreement  was.  If 
It  dilTers  from  the  one  delivered,  the  latter  must  be 
considered  as  the  true  and  only  evidence  of  the 
contract 

3.  By  issuing  a  hill  of  lading  stipulating  for  a  de- 
livery to  order,  the  ship  becomes  oound  to  deliver 
to  no  one  who  had  not  the  order  of  the  shipper. 

4.  It  is  no  excuse  for  a  delfverv  to  the  wrong  per- 
sons that  the  indorsee  of  the  bill  of  lading  was  un- 
known or  is  absent  or  cannot  be  found  after  dill- 
gent  search. 

5.  If,  after  inquiry,  the  consignee  or  indorsee  of 
a  bill  of  lading  for  delivery  to  order  cannot  be 
found,  the  duty  of  the  carrier  is  to  retain  the 
goods  until  they  are  claimed,  or  to  store  them  on 
account  of  their  owner. 

6.  He  has  no  right  under  any  circumstances  to 
deliver  to  a  stranger. 

7.  The  agent  of  the  absent  owners  may  lihel  in 
admiralty,  either  in  his  own  name  or  that  of  his 
principals. 

[No.  94.] 

Argued  Feb,  5,  1872.      Decided  Mar.  4,  1872. 

NoTB. — Delivery  by  common  carrier  hy  water — 
see  note,  16  L.  ed.  U.  S.  412. 

To  whom  may  delivery  he  made  under  hUl  of 
lading — see  note,  88  L.  B.  A.  358. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  cause  comes  up  on  appeal  from  a  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  affirming  a  de- 
cree of  the  district  court,  entered  June  7,  1869, 
in  favor  of  the  libelant  for  $9,263.86. 

The  libelant  filed  his  libel  a^inst  the  steam- 
ship Thames,  Mar.  19,  1868,  claiming  damages 
in  the  sum  of  $8,000  for  non-delivery  to  him, 
at  New  York,  of  111  bales  of  cotton  shipped 
by  Gilbert  S.  Van  Pelt,  at  Savannah,  Jan.  28, 
1868,  by  the  Thames,  the  bill  of  lading  for  whidi 
had  bc^en  assigned  to  libelant  for  a  valuable 
consideration. 

The  answer  of  the  claimants,  Russell  Sturgis 
and  others,  owners  of  the  steamship  Thames, 
put  in  issue  the  material  allegations  of  the  li- 
bel, and  averred  that  the  111  bales  of  cotton 
mentioned  in  the  libel  were  shipped  by  G.  S. 
Van  Pelt,  by  the  Thames,  for  and  to  be  deliv- 
ered to  Bennett,  Van  Pelt,  &  Co.,  of  New  York, 
and  were  so  delivered  in  due  course  and  without 
notice  of  the  claim  of  the  libelant,  and  that  no 
claim  for  the  said  cotton  was  ever  made  by  the 
libelant  until  long  after  such  delivery;  that  the 
alleged  assignment  of  the*  bill  of  lading  to  libel- 
ant was  by  way  of  security  for  personal  obliga- 
tions of  Bennett,  Van  Pelt,  &  Co.,  who  were  sol- 
vent merchants^  and  to  whom  libelant  looked 
for  payment  of  such  obligations;  and  that  he 
gave  no  notice,  and  did  no  act  as  assignee  of  the 
bill  of  lading  on  the  arrival  of  the  vessel,  nor 
upon  the  delivery  of  the  cotton,  nor  until  after 
Bennett,  Van  Pelt,  &  Co.  had  become  insolvent; 
and  that  by  his  delay  and  laches  he  waived  and 
lost  all  claim  against  the  vessel  and  her  owners. 

The  case  further  appears  in  the  opinion. 

Messrs.  'Wm.  Allen  Butler  and  Bamejt 
Bntler,  Sc  Parsons,  for  appellants: 

I.  The  court  below  erred  in  holding,  upon  the 
evidence,  that  the  delivery  of  the  bills  of  lading 
for  the  111  bales  of  cotton  in  question  was  in- 
tended to,  and  did,  transfer  the  cotton  therein 
specified  to  the  libelant  as  security  for  the  pay- 
ment of  the  draft  of  G.  S.  Van  Pelt  for  $8,300 
on  Bennett,  Van  Pelt,  &  Co. 

II.  If  the  bills  of  lading  were,  in  fact,  trans- 
ferred to  Brady  &  Moses  as  security  for  the  ac-  • 
ceptance  of  the  draft,  the  libelant  cannot  claim 
any  greater  interest  in  the  property  or  any 
higher  rights  under  the  bills  of  lading  than 
Brady  &  Moses  acquired  by  such  transfer.  The 
Atlanta  National  Bank,  the  real  party  in  inter- 
est, had  full  knowledge  of  the  facts,  Brady  & 
Moses  being  their  agents  and  the  sole  actors  on 
their  behalf.  The  title  to  the  property  de- 
scribed in  the  bills  of  lading,  and  the  right  to 
its  possession  depends  upon,  not  the  mere  in- 
dorsement and  delivery  of  the  bills  of  lading, 
hue  upon  the  facts  of  the  transaction  and  the 
acts  of  the  parties. 

Hibbert  v.  Carter,  1  D.  &  E.  745;  Case  ▼• 
Harden.  4  East,  211;  Gurney  v.  Behrend,  3  El. 
&  B.  622. 

III.  Even  if  the  transfer  of  the  bills  of  lading 
wa-s  intended  as  claimed  by  the  libelant  and 
held  by  the  court  below,  to  secure  the  payment 
of  the  draft  of  G.  S.  Van  Pelt  on  Bennett,  Van 
Pelt,  &  Co.,  the  libelant  was  not  entitled  to  hold 
the  vessel  and  owners  for  the  non-delivery  of 
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the  goods,  inasmuch  as,  by  his  own  laches,  he 
suffered  the  cotton  to  go  into  the  possession  of 
Bennett,  Van  Pelt,  &  Co.,  and  to  remain  in  their 
possession  until  after  their  insolvency. 

A  consignee,  by  refusing  or  failing  to  accept 
the  consigTmient  and  look  after  the  property, 
disclaims  and  loses  the  position  of  consignee. 

Du  Peirat  v.  Wolfe,  29  N.  Y.  436;  Grant  v. 
Shaw,  16  Mass.  341. 

IV.  The  court  below  erred  in  holding  that  the 
libelant  was  entitled  to  maintain  this  action. 

He  is  not  the  real  party  in  interest,  nor  had 
he  such  title  to  or  interest  in  the  case  as  to  en- 
title him  to  sue  in  admiralty. 

See  Houseman  v.  The  North  Carolina^  15  Pet. 
40;  McKinlay  v.  Morrish,  21  How.  355,  16  L. 
ed.  104. 

The  indorsement  of  commercial  paper  to  and 
by  a  bank  cashier,  is  the  act  of  his  bank  and  not 
his  individual  act;  and  the  libelant,  having  no 
individual  property  or  interest,  did  not  stand  in 
any  such  relation  to  the  transaction  as  to  enable 
him  to  maintain  this  action. 

Bk.  of  Oenesee  v.  Patchin  Bk,  19  N.  Y.  312; 
Folger  v.  Chase,  18  Pick.  63;  Bk.  v.  White,  1 
Den.  608. 

Mr.  B.  F.  Iiee»  Jr.,  for  appellee: 

I.  The  indorsement  and  delivery  of  the  bill 
of  lading  passes  &l\  the  property  in  the  goods. 
Taney,  Ch.  J.,  in  Oibson  v.  Stevens,  8  How.  399, 
says:  "It  is  hardly  necessary  to  refer  to  ad- 
judged cases  to  prove  a  doctrine  so  familiar  to 
the  courts." 

If  the  bill  of  lading  be  deliverable  to  the  or- 
der of  the  shipper,  or  if  he  is  the  consignee, 
then,  by  the  indorsement  of  the  bill  of  lading, 
he  passes  the  legal  title  to  the  property.  Ang. 
Carr.  423,  §  508,  and  cases  cited. 

By  his  indorsement  of  the  bill  of  lading  to  a 
bona  fide  purchaser  for  valuable  consideration, 
without  notice  of  any  adverse  interest,  the  lat- 
ter becomes,  as  against  all  the  world,  the  owner 
of  the  goods. 

Ang.  Carr.  422,  §  508;  Conard  v.  Ins.  Co.  1 
Pet.  386,  445. 

By  such  indorsement  the  property  is  trans- 
ferred to  the  indorsee. 

Abb.  Ship.  389;  Haille  v.  Smith,  1  Bos.  &  P. 
563;  Walter  v.  Ross,  2  Wash.  (S.  C.)  283; 
Summeril  v.  Elder,  1  Binn.  106;  Conard  v.  Ins. 
Co.  supra;  see,  also,  Doics  v.  Perrin,  16  N.  Y. 
334;  Dows  v.  Greene,  24  N.  Y.  641;  Fitzhugh 
V.  Wiman,  6  Seld.  565 ;  Meyer  v.  Peck,  28  N.  Y. 
598. 

II.  Where  bills  of  lading  are  to  the  order  of 
the  shipper,  or  to  "or  order  or  assigns,"  it  is  the 
master's  duty  in  such  cases  to  retain,  and  he 
cannot  safely  deliver  the  goods  until  they  are 
claimed  of  him  by  the  holder  of  a  bill  of  lading 
indorsed  by  the  shipper  to  whose  order  he  has 
engaged  to  deliver  them*.  1  Conkl.  Adm.  248, 
2d  ed.  n. 

If  the  master  cannot  find  the  proper  person  to 
whom  he  can  deliver  the  goods,  his  duty  is 
plainly  laid  down  in  1  Conkl.  Adm.  196,  2d  ed.: 
"The  master  may  discharge  himself  and  his  em- 
ployer from  further  responsibility  by  placing 
the  goods  in  store  at  the  place  of  destination, 
with  some  responsible  person  engaged  in  the 
kind  of  business  to  which  the  goods  relate,  for 
and  on  account  of  their  owner;  in  which  case 
the  depositary  will  beccHne  the  agent  or  bailee 
of  the  owner." 
14  Wall. 


Fisk  V.  Netoton,  1  Den.  45;  see,  alsof  Ostran- 
der  V.  Broum,  15  Johns.  39;  2  Kent,  Com.  3d 
ed.  605;  Ang.  Carr.  264,  §  298,  and  cases  cited. 

III.  The  suit  was  properly  brought  in  the 
name  of  the  libelant. 

See,  Bk.  of  Getiesee  v.  Patchin  Bk.  19  N.  Y. 
312  and  cases  there  cited;  Considerant  v.  Bris- 
bane, 22  N.  Y.  389 ;  Kane  v.  Paul,  14  Pet.  33. 

It  is  well  settled  in  admiralty  proceedings 
that  the  agent  of  absent  owners  may  libel  either 
in  his  own  name  as  agent  or  in  the  name  of  his 
principals,  as  he  thinks  best. 

McKinlay  v.  Morrish,  21  How.  355,  16  L.  ed. 
104;  Houseman  v.  The  North  Carolina,  15  Pet. 
49. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  engagement  of  the  ship  with  the  shipper 
was  to  deliver  the  cotton  in  New  York  to  order. 
In  regard  to  this  there  is  no  doubt.  Such  was 
the  express  stipulation  of  the  bills  of  lading 
which  were  given  on  the  28th  of  January,  1868, 
when  the  cotton  was  received  on  shipboard. 
On  that  day  Gilbert  Van  Pelt  purchased  the 
cotton  in  Savannah  from  Brady  &  Moses,  and 
settled  for  it  by  giving  in  payment  his  draft  up- 
on the  firm  of  Bennett,  Van  Pelt,  &  Co.,  in  New 
York,  of  which  firm  he  was  a  member.  The 
draft  was  drawn  at  fifteen  days*  sight  in  favor 
of  the  libelant,  Billop  Seaman,  cashier,  or  order, 
and  it  was  discounted  by  Brady  &  Moses  with 
money  of  the  Atlanta  National  Bank,  which 
they  had  in  hand  for  the  purpose  of  purchasing 
bills  on  New  York  on  the  bank's  account.  The 
price  of  the  cotton  was  *thus,  in  sub-  ['lOS 
stance,  paid  by  money  which  Van  Pelt  obtained 
from  the  bank,  as  the  proceeds  of  his  draft.  At 
the  time  when  he  drew  the  draft  he  also  in- 
dorsed upon  the  bills  of  lading  which  the  ship 
had  given  for  the  cotton,  an  order  directing  its 
delivery  to  Billop  Seaman,  cashier,  in  whose  fa- 
vor the  draft  was  drawn,  and  delivered  them 
with  the  draft  to  Brady  &  Moses.  They  were 
made  out  in  triplicate,  as  is  usual,  and,  by  them 
all,  the  ship  undertook  to  deliver  the  cotton 
shipped  to  order.  Two  of  them  had  been  deliv- 
ered to  Van  Pelt,  the  shipper,  and  the  third  was 
retained  by  the  ship.  That  retained  by  the 
sliip,  it  is  true,  when  produced  at  the  trial  in 
the  court  below,  was  found  to  have  at  its  foot, 
the  memorandum,  "for  Bennett,  Van  Pelt,  & 
Co.,"  which  is  not  upon  those  delivered  to  the 
shipper.  How  that  memorandum  came  there  is 
not  explained.  No  witness  has  testified  in 
whose  handwriting  it  is,  but  it  is  proved  not  to 
have  been  in  that  of  any  of  the  ship's  agents  at 
Savannah  who  signed  the  bills  of  lading  and 
who  made  the  contract  for  carriage.  This,  how- 
ever, is  of  little  importance.  The  contract  be- 
tween the  ship  and  the  shipper  is  that  which  is 
contained  in  the  bills  of  lading  delivered.  The 
ship's  bill  was  designed  only  for  its  information 
ana  convenience,  not  for  evidence,  as  between 
tho  parties,  of  what  their  agreement  was.  If  it 
diff'ers  from  the  others,  they  must  be  considered 
as  the  true  and  only  evidence  of  the  contract. 

Tlie  proofs  in  the  case  leave  no  reasonable 
doubt  that  the  bills  of  lading  were  indorsed  to 
the  libelant  in  order  to  transfer  to  him  the  cot- 
ton as  a  security  for  the  payment  of  the  draft 
at  its  maturity.  Gilbert  S.  Van  Pelt  alone  as- 
serts the  contrary.    His  testimony,  it  must  be 
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admitted,  tends  to  show  that  they  were  indorsed 
and  received  as  security  for  the  acceptance  only 
of  the  draft.  But  he  is  directly  contradicted  by 
Moses,  by  Brady,  and  by  Bruen,  neither  of 
whcMn  has  any  interest  in  this  controversy,  and 
all  of  whom  state  that  the  bills  of  lading  were 
indorsed  to  secure  to  Seaman  the  payment  of 
the  draft  and  not  merely  its  acceptance.  Be- 
sides, their  testimony  is  in  harmony  with  all 
the  probabilities  of  the  case.  It  is  absurd  to 
106*]  talk  of  security  for  the  acceptance  *of 
the  draft.  No  such  security  was  needed.  It 
migiit  have  been  accepted  before  it  was  discount- 
ed. Gilbert  S.  Van  Pelt  was  a  member  of  the 
firm  upon  which  it  was  drawn,  and  he  was  at 
hand  when  it  was  discounted.  He  raii^ht  then 
have  accepted  it.  In  addition  to  this  it  is  sig- 
nificant that  the  invoice  of  the  sale  from  Brad}' 
&  Moses  to  Van  Pelt  was  made  out  and  receipt- 
ed as  if  paid  in  cash  (the  draft  having  been 
turned  into  cash  by  a  deduction  of  discount  and 
exchange),  and  the  advances  made  upon  the 
draft  were  at  once  charged  to  the  Atlanta  Na- 
tional Bank.  In  view  of  all  this  it  is  incredible 
that  the  bills  of  lading  were  indorsed  to  Seaman 
merely  to  secure  what  the  maker  of  the  draft 
could  have  given  on  the  instant.  Nor  ought  the 
position  of  Gilbert  S.  Van  Pelt  to  be  overlooked. 
If  the  bills  of  lading  were  indorsed  as  security 
for  payment  of  this  draft,  his  firm  has  obtained 
from  the  ship  delivery  of  the  cotton  through  a 
fraudulent  representation  that  they  were  the 
consignees,  or  entitled  to  the  delivery  of  posses- 
sion, and  they  sold  it  for  cash  on  the  day  when 
it  was  thus  wrongfully  obtained.  He  is  not, 
therefore,  an  unbiased  witness.  His  testimony 
was* given  while  he  was  under  the  influence  of  a 
temptation,  not  unnatural,  to  vindicate  his  firm 
from  the  guilt  of  fraudulently  abstracting  a 
large  amount  of  property  from  its  rightful  own- 
er. Standing  as  he  does,  in  such  a  position,  his 
statements  are  not  to  be  credited  when  in  con- 
flict with  the  positive  testimony  of  Brady,  of 
Moses,  and  of  Bruen,  and  when  inconsistent 
with  the  strong  probabilities  of  the  case. 

It  must  be  considered,  then,  that  by  the  in- 
dorsement of  the  bills  of  lading  the  libelant  be- 
came the  owner  of  the  cotton,  and  that  by  force 
of  the  contract  with  the  ship  it  was  deliverable 
at  New  York  only  to  him,  or  to  his  order.  Ref- 
erence to  authorities  to  show  that  the  effect  of 
the  indorsement  was  to  vest  such  ownership  in 
Seaman  is  quite  unnecessary.  We  may,  how- 
ever, refer  to  a  few. 

Oonard  v.  Ins.  Co.  1  Pet.  445;  Oihson  v.  Ste- 
vens, 8  How.  384;  Thompson  v.  Dominy,  14 
Mees.  &  W.  403;  Caldwell  v.  Ball,  1  D.  &  E. 
205;  Wright  v.  Campbell.  4  Burr.  2051;  Evans 
V.  Marleit.  1  Ld.  Raym.  271 ;  Walter  v.  Ross,  2 
Wash.  C.  C.  283. 

107*]  *The  ship  arrived  with  the  cotton  at 
the  port  of  New  York  on  Sunday,  the  2d  day  of 
February,  1866,  late  in  the  afternoon,  and  on 
the  morning  of  the  3d  delivered  it  to  Bennett, 
Van  Pelt,  &  Co.  on  their  demand,  without  the 
production  of  either  of  the  bills  of  lading  which 
had  been  given  to  the  shipper,  and  without  any 
order  from  Billop  Seaman,  who  was  the  indor- 
see of  the  bills,  and  to  whom  alone,  or  to  whose 
order,  it  could  rightfully  be  delivered.  It  does 
not  appear  that  any  notice  of  the  ship's  arrival 
was  given  to  Seaman,  or  that  the  ship  made  any 
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inquiry  to  ascertain  to  whom  the  cotton  was  de- 
liverable. It  would  seem  that,  assuming  the 
mysterious  memorandum  on  the  bill  of  lading 
retained  by  the  ship  was  equivalent  to  an  order 
to  deliver  to  Bennett,  Van  Pelt,  &  Co.,  no  de- 
mand was  made  for  the  presentation  of  such  an 
order,  and  no  further  inquiry  for  the  consignee 
was  set  on  foot.  The  consequence  was  that 
Bennett,  Van  Pelt,  &  Co.,  having  obtained  the 
property  without  any  right  to  it»  sold  it  for 
cash  on  the  day  it  was  delivered  to  them,  and 
failed  within  a  few  days  afterwards. 

No  argument  is  needed  to  show,  what  is  most 
manifest,  that  the  delivery  which  was  thus 
made  was  a  breach  of  the  ship's  contract.  By 
issuing  bills  of  lading  for  the  cotton,  stipulat- 
ing for  a  delivery  to  order,  the  ship  became 
bound  to  deliver  to  no  one  who  had  not  the  or- 
der of  the  shipper,  and  this  obligation  was  dis- 
regarded]  instantly  on  the  arrival  of  the  ship. 
And  it  is  no  excuse  for  a  delivery  to  the  wroi^ 
persons  that  the  indorsee  of  the  bills  of  lading 
was  unknown,  if  indeed  he  was,  and  that  notice 
of  the  arrival  of  the  cotton  could  not  be  given. 
Diligent  inquiry  for  the  consignee,  at  least,  was 
a  duty,  and  no  inquiry  was  made.  Want  of  no- 
tice is  excused  when  a  consignee  is  unknown,  or 
is  absent,  or  cannot  be  found  after  diligent 
search.  Jf'ish  v.  Newton,  1  Denio,  45 ;  The  P«y- 
tona^  2  Curtis,  21.  And  if,  after  inquiry,  the 
consignee  or  the  indorsees  of  a  bill  of  lading  for 
delivery  to  order  cannot  be  found,  the  duty  of 
the  carrier  is  to  retain  the  goods  until  they  are 
claimed  or  to  store  them  prudently  for  and  on 
account  of  their  owner.  He  may  thus  re- 
*Iieve  himself  from  a  carrier's  responsi*  [*108 
bility.  Galloway  v.  Hughes,  1  Bai.  553;  1 
Conkl.  Adm.  196;  Fish  v.  Newton,  supra.  He 
has  no  right  under  any  circumstances  to  ddiver 
to  a  stranger. 

It  is  said,  however,  that  the  libelant  delayed 
presenting  the  bills  of  lading  which  had  been 
indorsed  to  him,  and  delayed  making  any  de- 
mand for  the  cotton  until  after  the  19th  of  Feb- 
ruary, when  the  draft  had  fallen  due,  and  when 
it  had  been  dishcmored.  But  that  delay  cannot 
justify  the  ship's  delivery  of  the  cotton,  on  the 
day  after  its  arrival,  to  persons  who  had  no  bill 
of  lading  and  no  authority  whatever  to  receive 
it.  Had  the  delay  been  instrumental  in  causing 
such  a  wrongful  delivery;  had  it  been  active 
interposition  to  mislead  the  ship,  a  different 
case  might  possibly  have  been  presented.  But 
at  most  the  laches  of  the  libelant  was  mere  in- 
action, and  the  wrong  delivery  was,  in  no  de- 
gree due  to  it.  The  .delivery  was,  as  we  have 
stated,  made  on  the  morning  after  the  ship's  ar- 
rival in  port,  and  the  ship's  order  for  delivery 
to  Bennett,  Van  Pelt,  &  Co.  was  issued  before 
the  libelant  could  have  known  of  its  arrival. 
We  say  this,  notwithstanding  the  testimony  of 
James  Van  Pelt,  which  is  plainly  in  conflict 
with  the  proved  and  conceded  facts  of  the  case. 
And  as  tne  cotton  was  sold  for  cash  on  the  3d 
of  February,  the  very  day  of  its  delivery,  the 
failure  of  the  libelant  tp  claim  it  until  some 
weeks  afterwards,  wrought  no  injury  or  loss  to 
the  carrier,  so  far  as  it  appears.  We  are,  there- 
fore, of  opinion  that  the  ship  is  clearly  liable 
for  the  cotton  to  the  libelant. 

And  we  think  that  the  libel  was  rightly  filed 
in  the  name  of  Billop  Seaman.    By  the  indorse- 

81  U.  8. 


1871. 


The  Teleqbaph  v.  Goboon.      The  Mabt  J.  Vauohan  t.  Saiob. 


258-270 


ment  of  the  bills  of  lading  the  lesral  ownership 
x)f  the  cotton  passed  to  him,  as  well  aB  the  ri|;ht 
to  control  its  delivery.  It  is  a  matter  of  no  im- 
portance that  the  beneficial  interest  may  have 
been  in  the  bank  of  which  he  was  cashier.  Fair- 
field V.  Adama,  16  Pick.  381.  The  holder  of  a 
legal  right  may  always  assert  it  by  suit,  thouffh 
lie  may  be  accountable  to  another  for  what  he 
may  recover.  A  judgment  in  his  favor  may  al- 
ways be  pleaded  in  bar  against  a  suit  by  the 
109*]  'beneficial  owner.  Besides,  it  is  settled 
that  the  agent  of  absent  owners  may  libel  in  ad- 
miralty, either  in  hih  own  name  or  in  that  of  his 
principals.  Houseman  v.  The  N,  Car,  15  Pet. 
49;  McKinlay  v.  Morrish,  21  How.  355,  16  L. 
cd.  104;  Lawrence  v.  Mintum,  17  How.  100,  15 
L.  ed.  58. 

The  decree  of  the  Circuit  Court  will,  there- 
fore, he  affirmed. 


258»]  ♦THE  STEAMSHIP  TELEGRAPH,  her 
Tackle^  etc.,  Frederick  A.  Potts,  Claimant, 
Appt,, 

V, 

JOHN  GORDON  et  a*., 
and 
THE  PROPELLER  3^IARY  J.  VAUGHAN,  her 
Tackle,  etc,  Thomas  J.  Vaughan,  Claimant, 
Appt.,  • 

V. 

SAME. 

<8e«  8.  C.  "The  Yauffhan  and  Telegraph/*  14  Wall. 
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Error,  whrni  waived — effect  of  transfer  of  bill  of 
ladinff — libel  by  consignee — both  vessels  in 
fault  for  collision — rule  of  damages — decree 
in  currency — seal  to  chattel  mortgage — mort- 
gage of  partnership  property — when  valid-^ 
— wJio  is  creditor — lien  follows  fund. 

1.  Where  ao  appeal  to  this  court  Is  wholly  silent 
as  to  exceptions  taken  to  a  libel  in  the  district 
court,  and  it  does  not  appear  that  they  were 
brought  to  the  attention  or  the  circuit  court,  or 
that  it  acted  upon  them,  they  will  be  held  to  have 
been  waived. 

2.  The  transfer  of  a  bill  of  lading  carries  with  it 
the  legal  title  to  the  property  described  in  it. 

8.  A  consignee  may  file  a  libel  in  a  court  of  ad- 
miralty of  the  United  States  for  injuries  to  the  car- 
go, caused  bv  a  collision. 

4.  Both  vessels  held  in  fault  for  the  collision 
where,  without  the  grossest  negligence  or  misman- 
agement, there  could  be  neither  peril  nor  disaster. 

5.  The  pro;^»er  rule  of  damages  where  a  cargo  is 
lost  in  transitu  bv  a  collision  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of  ship- 
ment 

6.  Where  a  decree  was  right  when  rendered,  it 
will  not  be  disturbed  although  the  currency  in 
which  It  was  rendered  has  lessened  in  value  since 
Its  rendition. 

[Nos.  86,  87.] 
Argued  Jan.  2i,  187B.    Decided  Mar.  f,  1872. 

APPEALS   from   the   Circuit   Court   of    the 
United  States  for  the  Southern  District  of 
I^ew  York. 

The  case  is  stated  by  the  court. 

Note. — How  far  consignment  of  goods  vests  the 
property  in  consignee,  and  to  whom  the  carrier  is 
responsible  for  loss  or  infury — see  note,  12  L.  ed. 
U.  S.  1142. 

Negotiahility  and  transfer  of  a  bill  of  lading — 
see  note,  25  L.  ed.  C.  S.  802. 
14  Wall. 


Messrs.  T.  J.  Fitliian  and  O.  Van  Saai- 
▼oord  for  appellants. 

Messrs.  Samuel  E.  Ljoa  and  Alew.  Hami^ 
ton,  Jr.,  for  appellees. 

Mr.  Justice  Swajne  deliyered  the  opinion 
of  the  court: 

These  are  appeals  in  admiralty  from  the  de- 
cree of  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York. 

On  the  25th  of  October,  1864,  the  steam  pro- 
peller Mary  Vaughan,  left  the  city  of  Troy  for 
a  voyage  on  the  Hudson  river  to  the  city  of  New 
York.  She  had  in  tow  two  canal  boats  laden 
with  cargoes  of  barley  under  the  deck  and  hoop- 
poles  upon  the  tleck.  The  boats  were  lashed, 
one  on  each  side  of  the  propeller.  The  canal- 
boat  R.  M.  Adams  was  fastened  to  the  starboard 
side,  and  the  canal-boat  Sherman  Lewis  upon 
the  port  side.  They  were  attached  to  the  pro- 
peller by  towing  lines.  The  propeller  was  about 
sixty  tons  burden,  and  ninety  feet  in  length  by 
seventeen  wide. 

The  steamboat  Telegraph  left  her  dock  at  the 
city  of  New  York  about  &ye  o'clock  in  the  after- 
noon of  the  same  day  on  a  voyage  up  the  river 
to  Newburg,  having  in  tow  three  laree  heavy 
freight  barges,  to  wit:  The  Minnesink  lashed 
to  her  port  side,  the  Dutchess  to  her  starboard 
side,  and  the  Insurance  lashed  to  the  stem  of 
the  starboard  barge,  Dutchess. 

On  the  morning  of  the  next  day,  between  two 
and  four  o'clock,  A.  M.,  just  below  Butter  Hill, 
t^e  Imrge  Minnesink,  on  the  larboard  side  of  the 
Telegraph,  and  the  canal-boat  Sherman  Lewis, 
on  the  port  side  of  The  Vaughan,  came  in  colli- 
sion, whereby  the  Sherman  I^wis  was  torn  from 
her  fastenings  to  the  propeller,  swung  round 
crosswise  of  the  river,  and  across  the  bow  of  the 
Telegraph  and  her  barges,  and  was  so  much  in- 
jured that  shortly  afterwards  she  filled  and 
sunk  in  water  from  one  to  two  hundred  feet 
deep,  carrying  down  her  under-dedc  cargo  with 
her. 

The  barley  belonged  to  J.  &  O.  Lynch,  of  Bu- 
hamois,  Canada,  and  was  shipped  b^r  them  from 
St.  Timothy,  Canada,  in  the  boat  in  which  it 
was  lost.  The  boat  was  bound  to  Albany  or 
New  York.  The  bill  of  lading  was  given  to  the 
owners,  and  by  them  indorsed  as  follows:  "De- 
liver to  the  order  of  Gordon,  Bruce,  &  McAu- 
liflFe.  O.  &  J.  Lynch."  •Gordon,  Bruce,  [*265 
&  McAuIiiTe  were  a  firm  of  the  city  of  New 
York.  The  bill  of  lading  was  then  placed  in  the 
hands  of  Gordon  &  Co.,  and  by  them  at  the  re- 
quest of  the  shippers,  forwarded  to  the  con- 
signees. Upon  receiving  it  Gordon  &  Co.,  as 
the  agents  of  the  consignees,  advanced  upon  it 
$29.50  for  the  premium  of  insurance  upon  the 
barley;  the  entire  arrangement  with  the  ship- 
pers was  made  by  Gordon  &  Co.  as  such  agents. 
Tbe^r  had  special  authority  to  advance  upon  this 
particular  oarley  by  drafts  at  thirty  days  upon 
the  consignees,  and  so  advised  the  shippers  be- 
fore the  bill  of  lading  was  forwarded. 

This  libel  was  filed  by  the  consignees.  It  al- 
leged that  the  disaster  was  caused  ''by  the  neg- 
ligence, want  of  proper  skill,  and  improper  con- 
duct of  the  persons  navigating  the  said  propel- 
ler, or  by  the  negligence,  want  of  proper  skill, 
and  improper  conduct  of  the  persons  navigating 
said  steamboat,  or  by  their  joint  negligence, 
fault  and  improper  conduct." 
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Tn  the  district  court  both  the  claimants  ex- 
cepted to  the  libel ;  the  claimant  of  the  Vaughan 
upon  the  grounds  that  the  particular  facts  upon 
which  the  imputation  of  fault  was  founded  were 
not  set  forth,  and  that  the  allegations  were  not 
sufficient  to  entitle  the  libelants  to  a  decree;  the 
claimant  of  the  Telegraph  upon*  the  same 
grounds,  and  the  further  ground  that  a  libel 
against  both  vessels  jointly  could  not  be  main- 
tained. The  exceptions  were  overruled.  The 
court  decreed  against  both  vessels,  and  the 
claimants  of  both  appealed  to  the  circuit  court. 

The  appeals  found  in  the  record  are  wholly 
silent  as  to  these  exceptions.  It  does  not  ap- 
pear that  tliey  were  brought  to  the  attention  of 
the  circuit  court,  or  that  it  took  any  action 
whatever  upon  the  subject.  The  appeals  from 
the  circuit  court  to  this  court  are  confined  to 
the  merits  of  the  case.  Neither  of  them  con- 
tains any  reference  expressly,  or  by  implica- 
tion, to  the  exceptions.  Under  these  circum- 
stances they  must  be  held  to  have  been  conclu- 
sively '^raived  by  the  respondents.  To  consider 
them*  here  would  be  to  exercise  the  appellate 
power  of  this  tribunal  in  reviewing  the  ac- 
266*1  *tion,  not  of  the  circuit,  but  of  the  dis- 
trict court.  This  we  have  no  power  to  do.  The 
exceptions  roust,  therefore,  be  laid  out  of  view. 

It  was  insisted  in  the  argument  here  by  the 
counsel  for  the  Vaughan  that  the  consignees 
had  no  title  to  the  fiarley,  and  hence  cannot 
maintain  this  libel  for  its  loss.  The  converse  of 
this  preposition  is  too  clear  to  require  discus- 
sion. The  transfer  of  the  bill  of  lading  carried 
the  legal  title  with  it.  The  authority  of  Gor- 
don &  Co.  to  draw  on  the  consignees  for  advan- 
ces upon  receiving  the  bill  of  lading,  and  the  ac- 
tual payment  by  them  as  such  agents  of  the  pre- 
mium for  insurance,  show  such  to  have  been  the 
intention  of  the  parties. 

The  presumption  of  title  in  the  transferee  of 
^  a  bill  of  lading  which  the  law  raises  upon  the 
transfer  is,  in  this  case,  fully  sustained  by  the 
facts  developed  in  the  proofs.  Orove  v.  Brien^ 
8  How.  439;  Lawrence  v.  Minturtij  17  How.  107, 
15  L.  ed.  61.  But  aside  from  the  special  cir- 
cumstances referred  to,  we  have  no  doubt  of  the 
right  of  the  consignees  as  such  to  maintain  this 
proceeding.  The  question  is  not  an  open  one  in 
this  court.  In  Houseman  v.  The  North  Caro- 
lina, 15  Pet.  49,  Chief  Justice  Taney,  delivering 
the  opinion  of  the  court,  said :  "We  consider  it 
well  settled  in  admiralty  proceedings  that  the 
agent  of  absent  owners  may  libel  either  in  his 
own  name  as  an  agent,  or  in  the  name  of  his 
principals,  as  he  thinks  best.  .  .  .  And 
that  the  consignees  had  such  an  interest  in  the 
whole  cargo  that  they  may  lawfully  proceed  in 
this  case,  not  only  for  what  belonged  to  them, 
and  was  shipped  on  their  account,  but  for  that 
portion  also  which  was  shipped  by  Porter  as  his 
own  and  consigned  to  them."  In  McKinlay  v. 
Morrish,  21  How.  355,  16  L.  ed.  104,  it  was 
said:  "Whatever  may  be  the  uncertainty  con- 
cerning the  consignee's  right  to  sue  in  a  court 
of  law,  from  the  conflicting  decisions  to  be  found 
on  that  right,  there  is  none  that  he  may  sue  in 
a  court  of  admiralty  in  the  United  States.*' 

This  brings  us  to  the  consideration  of  the 
merits  of  the  case. 

267*  ]  'The  district  court  held  that  both  ves- 
sels were  in  fault.  The  circuit  court  came  to 
808 


the  same  conclusion,  and  affirmed  this  part  of 
the  decree  of  the  district  court.  These  concur- 
ring judgments  are  prima  facie  to  be  deemed  oor- 
rect.  Our  examination  of  the  evidence  apart 
from  this  consideration  has  led  our  minds  to  the 
same  results.  Where  the  collision  occurred  the 
channel  was  straight,  wide  and  deep.  The  night 
was  calm  and  clear.  It  was  near  the  end  of 
the  ebb  tide.  No  disturbing  element  was  pres- 
ent. The  circumstances  were  as  favorable  as 
possible  for  each  vessel  to  pass  the  other  with 
its  tows  in  safety.  Without  the  grossest  n^li- 
gence  or  mismanagement  there  could  be  neither 
peril  nor  disaster.  Yet  there  was  a  disaster; 
and  the  colliding  vessels  came  together  with 
such  violence  that  the  canal-boat  was  wrecked 
and  sunk.  Neither  vessel  had  a  lookout.  The 
pilot  ahd  engineer  of  the  Vaughan  were  inex- 
perienced and  incompetent.  There  was  at  the 
time  no  one  on  the  deck  of  the  Telegraph  but 
the  captain.  The  pilot  had  gone  below.  The 
engine  was  in  charge  of  a  fireman.  Other  spe- 
cial faults  in  the  conduct  of  each  vessel  are  im- 
puted, and  we  think  the  evidence .  establishes 
them.  The  vessels  are  antagonists,  and  one  re- 
markable feature  of  the  case  is  the  zeal  and 
ability  with  which  the  counsel  of  each  has  at- 
tacked the  other  and  labored  to  defend  his  own. 
In  the  former  both  have  been  successful ;  in  the 
latter  neither.  The  evidence  is,  to  a  large  ex- 
tent, confused  and  contradictory.  It  could  serve 
no  useful  purpose  to  analyze  and  discuss  it.  It 
is  sufficient  to  remark  that  we  could  add  noth- 
ing to  the  clear  and  able  opinion  of  the  judge  of 
the  district  court,  by  whom  this  part  of  the  case 
was  there  disposed  of.  We  concur  in  the  views 
which  he  expressed. 

In  the  district  court  it  was  held  that  the 
proper  rule  of  damages  where  a  cargo  is  lost  in 
transitu  by  a  collision,  or  other  tort,  is  the  val- 
ue of  the  goods  at  the  time  and  place  of  ship- 
ment. It  was  conceded  that  upon  the  breach  of 
a  contract  for  the  delivery  of  goods  at  a  partic- 
ular place,  the  measure  of  damages  is  the  full 
value  of  the  goods  at  such  place.  Both  proposi- 
tions are  correct  and  are  well  settled  in 
*our  jurisprudence.  The  place  of  ship-  ['268 
ment  was  a  port  in  Canada,  and  the  value  of 
the  barley  there  when  shipped  was  found  to 
have  been  70  cents  per  bushel,  amounting  in  the 
aggregate,  with  interest,  to  $2,436.  The  esti- 
mate was  made  in  the  currency  of  Canada, 
which  was  equivalent  in  value  to  the  gold  coin 
of  the  United  States.  It  was  admitted  that  the 
decree  was  solvable  in  legal  tender  notes,  which 
were  then  largely  depreciated,  but  it  was  held 
that  this  was  an  incident  of  the  suit  in  the  fo- 
rum where  it  was  brought,  and  that  the  result 
was  unavoidable.  In  the  circuit  court  the  same 
rule  of  damages  was  applied,  but  the  decree 
gave  the  value  of  the  Canada  currency  in  legal 
tender  notes.  These  notes  have  since  largely 
appreciated,  so  that  while  the  libelants  would, 
under  the  decree  of  the  district  court,  if  it  had 
been  paid  when  rendered,  have  received  much 
less  than  the  estimated  value  of  the  barley,  they 
will  now,  if  the  decree  of  the  circuit  court  be 
aflirmed,  receive  much  more. 

It  is  clear  that  if  the  decree  of  the  circuit 
court  had  been  paid  when  it  was  rendered,  the 
result  to  the  respondents  would  have  been  the 
same  as  if  the  decree  of  the  district  court  had 
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'been  then  affirmed  and  paid  in  specie.  TJpon 
the  rule  of  damages  applied  by  both  courts  as 
respects  the  kind  of  currency  in  which  the 
value  of  the  barley  was  estimated,  the  libelants 
were  entitled,  upon  the  plainest  principles  of 
justice,  to  be  paid  in  specie  or  its  equivalent. 
'The  hardship  arising  from  the  decree  before  us 
is  due  entirely  to  the  delay  in  its  payment 
which  has  since  occurred,  and  the  change 
which  time  and  circumstances  have  wrought 
in  the  value  of  the  legal  tender  currency.  The 
•decree  was  right  when  rendered  and,  being  so, 
cannot  now  be  disturbed.  It  is  unnecessary  to 
pursue  the  subject  further.  The  decree,  in  the 
particular  under  consideration,  presents  the 
same  question  which  was  decided  by  this  court 
in  the  case  of  Knox  v.  Lee,  anie^  782.  There 
the  court  instructed  the  jury  that  in  assessing 
the  plaintiff's  damages  they  might  take  into 
account  the  fact  that  the  judgment  could  be 
269*]  paid  in  legal  tender  notes.  This  *court 
upon  error  affirmed  the  correctness  of  that 
•  instruction.  The  authority  of  that  case  is 
-conclusive  of  the  question  here  under  consid- 
eration. 

The  decree  of  the  Circuit  Court  is  a/firmed, 

Mr.  Chief  Justice  Chase,  dissenting: 

I  dissent,  and  am  authorized  to  say  that  my 
brothers  Cliiford  and  Field  also  dissent, 
from  so  much  of  the  opinion  just  read  as  re- 
lates to  the  measure  of  indemnity  for  the  loss 
of  the  barley. 

The  barley  was  shipped  from  St.  Timothy, 
Canada  East,  on  the  7th  of  October,  1864,  and 
was  lost  on  the  26th  of  the  same  month. 

We  agree  that  the  loss  was  through  the  fault 
of  both  boats,  and  that  the  libelants  were  enti- 
tled to  indemnity;  and  we  agree  further  that 
the  measure  of  tliis  indemnity  was  the  value  of 
the  barley  at  the  time  and  place  of  shipment; 
and  that  this  value  was  $2,436  in  gold.  The 
decree  of  the  district  court,  rendered  on  the 
2l8t  day  of  February,  1868,  was  for  this  sum, 
with  interest,  making  the  whole  amount  of 
the  decree  $2,924.20. 

Oh  appeal,  the  circuit  court  held  that  in  or- 
der to  give  full  indemnity  to  the  libelants,  the 
value  in  gold  must  be  converted  into  its  equiva- 
lent in  legal  tender  notes  on  the  day  of  ship- 
ment. At  that  time  this  currency  was  so 
much  depreciated  that  $100  in  gold  were  worth 
$201  in  notes.  The  $2,436  in  gold  were,  there- 
fore, converted  into  their  equivalent  in  note 
dollars,  making  the  sum  of  $4,896.36.  The  de- 
cree of  the  district  court  was  accordingly  re- 
'  versed,  and  a  decree  was  entered,  on  the  26th 
-of  March,  1870,  for  the  last  named  sum  and  in- 
terest, in  all  $0,515,  with  costs. 

This  was  much  more  than  indemnity  at  the 
date  of  the  decree,  and  the  injustice  is  still 
more  apparent  at  this  time,  when  the  value  of 
the  notes  has  so  much  appreciated  that  the  af- 
firmance of  the  decree  of  the  circuit  court  gives 
the  libelants  almost  double  indemnity. 

Tliis  case  strikingly  illustrates  the  evil  con- 
sequences of  rendering  judgments  payable  in 
legal  tender  currency.  Hardly  anything  fluc- 
tuates in  value  more  than  such  judgments. 
Every  day  witnesses  a  change.  The  judgment 
debtor  gains  by  depreciation  and  loses  by  ap- 
preciation. 

Doubtless,  if  the  legal  tender  clauses  of  the 
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currency  acts  'are  constitutional,  such  [*270 
judgments  may  be  rendered;  but  there  is  noth- 
ing in  those  acts  which  re<iuires  that  judg- 
ments for  damages  estimated  in  coin  shall  be 
entered  otherwise  than  for  coin.  On  the  con- 
trary, we  have  decided  in  several  cases  (Che- 
ang-Kee  v.  C7.  8,  3  Wall.  320,  18  L.  ed.  72; 
Bronson  v.  Rodes,  7  Wall.  245,  19  L.  ed.  145; 
Butler  V.  Eorwitz,  7  Wall.  259,  19  L.  ed.  150; 
Trebilcock  v.  Wilson,  ante,  460)  that  judg- 
ments for  coin  debts  may  be  rendered  payable 
in  coin.  In  the  present  case  the  amoimt  of 
indemnity  was  ascertained  in  gold  and,  in  our 
judgment,  the  decree  should  have  been  if  or  that 
amount  payable  in  coin.  This  would  have  done 
exact  justice  between  the  parties,  and  would 
have  been  in  harmony  with  the  principles  of 
the  cases  referred  to.  It  would  have  given  in- 
demnity, and  not  double  indemnity. 


CITY  OF  LEXINGTON,  Plff.  in  Err., 

V, 

JOSEPH  C.  BUTLEB. 
(See  S.  C.  14  Wall.  282-297.) 

Municipal  bonds  and  coupons — presumption  an 
purchase — coupons  are  negotiable  paper — 
prior  equities — presumption  of  validitjf — 
statute  of  limitations  as  to  coupons, 

1.  Neither  municipal  bonds  nor  the  coupons  an- 
nexed, where  they  are  made  payable  to  bearer,  or 
are  indorsed  to  bearer  by  the  original  obligees  or 
payees,  fall  within  the  prohibition  of  the  11th  sec- 
tion of  the  Judiciary  act,  as  they  pass  from  one 
holder  to  another,  by  delivery,  without  any  formal 
assignment. 

2.  The  restriction  Incorporated  In  the  11th  sec- 
tion of  the  Judiciary  act,  has  no  application  to  cases 
removed  into  the  circuit  court  from  a  state  court 

3.  Where  the  plaintiff  purchased  municipal  bonds 
in  market  overt,  the  prima  facie  presumption  is 
that  he  acquired  the  bonds  before  tney  were  due ; 
that  he  paid  a  valuable  consideration  for  the  same ; 
and  that  he  took  them  without  notice  of  any  defect 
which  would  render  them  invalid. 

4.  Coupons  attached  as  interest  warrants  to 
bonds  for  the  payment  of  money,  lawfully  issued  by 
municipal  corporations,  as  well  as  the  bonds  to 
which  they  are  attached,  when  payable  to  order  and 
indorsed  In  blank  or  made  payable  to  bearer,  are 
transferable  bv  delivery  and  are  subject  to  th<? 
same  rules  and  regulations,  so  far  as  respects  the 
title  and  rights  of  the  holder,  as  negotiable  bills 
of  exchange  and  promissory  notes. 

5.  Holders  of  such  instruments  are  protected 
from  the  defense  of  prior  equities  between  the  orig- 
inal parties,  to  the  same  extent  as  the  holders  of 
any  other  class  of  negotiable  Instruments. 

6.  When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities,  the 
bona  tide  holder  has  a  right  to  presume  that  they 
were  Issued  under  the  circumstances  which  give 
the  requisite  authority. 

7.  Such  bouds  are  specialties  not  falling  within 
the  statute  of  limitations  respecting  simple  con- 
tracts. 

8.  A  suit  upon  a  coupon  is  not  barred  by  the 
statute  of  limitations,  unless  the  lapse  of  time  Is 
sufficient  to  also  bar  a  suit  upon  the  bond. 

[No.  107.] 
Argued  Feb,  15,  1872.    Decided  Mar,  i,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  stated  bv  the  court. 

*  

Mr,  John  F.  Fisk,  for  plaintiff  in  error: 
It  appears  in  the  declaration  that  the  City  of 
Lexington  and    the    Lexington  &    Big  Sandy 

Note. — Riahts  of  bona  tide  purchasers  of  munici- 

,  37  L.  ed.  U.  S.  145 ;  41  C.  C. 
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Railroad  Company  were  both  incorporated  by 
the  legislature  of  Kentucky,  and  that  the  bonds 
sued  on  were  made  payable  to  the  order  of  the 
company.  Therefore,  the  circuit  court  would 
not  have  had  jurisdiction  in  an  action  on  the 
bonds  by  the  company  against  the  city. 

Section  11,  judiciary  act,  1789;  Sheldon  v. 
Bill,  8  How.  448;  Bibaon  v.  Chew,  16  Pet.  315. 

llie  want  of  jurisdiction  appears  in  the  dec- 
laration and,  therefore,  it  was  not  necessary  to 
demur  or  to  plead  to  the  jurisdiction. 

Wallen  v.  Williams,  7  Cranch,  602;  see,  Bk. 
V.  Smith,  11  Wheat.  171. 

The  court  erred  in  overruling  the  demurrer 
to  the  replication  to  the  first  plea,  and  in  giv- 
ing judgment  for  Butler. 

The  bonds  were  transferred  to  Butler  after 
process  was  served  in  the  action  of  the  city 
against  the  company,  and  after  the  injunction 
had  been  granted  and  the  order  made  ttis.t  ihe 
company  deposit  the  bonds  with  the  receiver 
of  the  court,  and  after  the  judgment  in  the  ac- 
tion of  the  company  had  been  reversed  and  the 
case  redocketed  in  the  court  below  and  the  or- 
der made  that  the  bonds  be  redelivered  for  can- 
celment;  the  appellate  court,  having  held  that 
the  city  had  no  authority  to  issue  the  bonds. 

1  argue  that  the  facts  alleged  in  the  plea, 
other  than  that  of  notice  to  Butler,  which  was 
alone  traversed  by  the  replication,  were  suf- 
ficient to  bar  the  action,  and  that  the  allega- 
tion of  notice  of  the  proceedings  in  court  were 
not  necessary. 

Murray  v.  Ballou,  1  Johns.  Ch.  579 ; .  Wat- 
son v.  Wilson,  2  Dana,  408;  Dehell  y.  Fox- 
worthy,  9  I^.  Mon.  230;  Bullet  ▼.  Stewart,  3 
B.  Mon.  115. 

If  the  bonds  be  negotiable,  the  .coupons  par- 
take of  the  same  character.  The  limitation  to 
actions  on  bills  of  exchange,  indorsements 
thereof,  or  promissory  notes  placed  on  the 
footing  of  bills  of  exchange,  is  five  years. 

2  R.  S.  Ky.  ch.  63,  art.  3,  $  2,  p.  127. 
Messrs,  StevenBon  d  Myers,  for  defendant 

in  error: 

As  to  the  demurrer  of  the  city  to  the  repli- 
cation : 

The  plea  to  which  this  replication  was  filed, 
set  forth  a  state  of  facts  from  which  it  was 
plain  that  the  bonds  were  issued  without  au- 
thority of  law. 

In  the  face  of  bonds  which  recite  that  they 
were  issued  by  authority  of  law,  such  a  plea 
would  be  bad  unless  it  also  showed  that  Butler 
was  not  an  innocent  holder  for  value.  The 
law  presumes  in  favor  of  the  holder :  ( 1 )  That 
he  took  the  bonds  before  they  were  due;  (2) 
that  he  paid  a  valuable  consideration  for  them ; 
and  (3)  that  he  took  them  without  notice  of 
any  latent  defect  which  would  render  them  in- 
valid. 

Bronson  v.  R.  Co,  2  Wall.  283,  17  L.  ed.  725 ; 
Woods  V.  Lawrence  Co,  1  Black,  386,  17  L.  ed. 
122;  Alexander  v.  Bank,  2  Met.  (Ky.)  634; 
}fel8on  V.  Cowing,  6  Hill   (N.  Y.),  339. 

The  plea  did  not  dispute  the  first  two  points, 
to  wit:  That  Butler  took  the  bonds  before  they 
were  due,  and  paid  a  valuable  consideration  for 
them.  Hence  these  two  presumptions  stood  in 
his  favor,  notwithstanding  the  plea.  It  did, 
however,  aver  that,  at  the  time  he  took  the 
bonds,  he  had  notice  of  the  facts  set  forth  in 
the  plea  and  relied  upon  as  rendering  the  bonds 
810 


invalid.  It  was  this  averment  of  notice  alone 
::hat  rendered  the  plea  good. 

The  replication  traversed  the  averment  of 
notice,  and  denied  all  knowledge  or  notice  of 
any  of  the  facts  set  out  in  the  plea,  at  the  time 
the  plaintiff  took  the  bonds. 

By  demurring  to  the  replication,  the  city 
confessed  Butler's  denial  of  notice  to  be  true, 
and  thereby  confessed  away  an  allegation  in  its 
plea,  which  was  absolutely  necessary  to  render 
it  good. 

As  to  Butler's  demurrer  to  second  plea: 

This  second  plea  is  an  attempt  to  rely  upon 
the  statute  of  limitations  of  five  years,  in 
force  in  Kentucky,  in  actions  on  simple  con- 
tracts. 

But  the  obligation  to  pay  this  interest  ia  em- 
bodied in  the  bond  itself,  which  is  a  specialty 
under  seal,  and  of  a  higher  nature  than  simple 
contracts.  Therefore,  no  lapse  of  time  short 
of  fifteen  years  would  bar  an  action  on  the 
bond,  that  being  the  period  of  limitation  to 
actions  upon  specialties  by  the  Statute  of  Ken- 
tucky. 

See,  $  1,  2,  of  art.  3,  ch.  63,  R.  S.  of  Ky.,  from 
which  it  will  appear  that  actions  upon  special- 
ties are  limited  to  fifteen  years,  and  actions 
upon  simple  contracts  to  five  years.  2  Stant 
R.  S.  of  Ky.  126. 

That  bonds  of  this  character  are  specialties, 
and  that  the  coupons  attached  to  them  partake 
of  their  character  and  are  governed  by  the 
same  period  of  limitation  as  governs  the  bond 
itself,  was  ruled  by  this  court  in  a  recent  case. 

City  V.  Lamson,  9  Wall.  477,  19  L.  ed.  725. 

^fr.  Justice  GlifPord  delivered  the  opinion 
of  the  court: 

Subscription  to  the  stock  of  the  Lexington  k 
Big  Sandy  Railroad  Company  was  made  by  the 
corporation  defendants  to  the  amount  of  $150,- 
000,  and  on  the  15th  of  October,  1853,  they,  as 
the  municipal  corporation  of  Lexington,  issued 
one  himdred  and  fifty  bonds,  each  for  $1,000, 
sealed  with  the  corporate  seal  and  signed  by 
the  mayor  and  clerk  of  the  corporation.  By 
the  terms  of  the  bonds  they  are  payable  to  the 
railroad  company  or  order,  at  the  Bank  of 
America,  in  thirty  years  from  date,  with  inter- 
est semi-annually  at  the  rate  of  six  per  centum 
per  annum,  also  payable  at  the  same  bank  in 
the  city  of  New  York.  Interest  warrants  were 
annexed  to  each  bond,  whereby  the  municipal 
corporation  undertook  and  promised  to  pay  to 
bearer  the  several  instalments  of  interest  pro- 
vided in  the  bonds,  as  the  same  matured  and 
became  payable. 

Pursuant  to  that  arrangement  the  railroad 
company  became  the  lawful  owners  and  hold- 
ers of  the  whole  of  those  bonds,  and  they,  as 
such  holders  and  owners,  indorsed  the  bonds  in 
blank  and  transferred  the  same  to  divers  per- 
sons or  corporations  as  the  means  of  borrow- 
,ing  money  to  construct  their  railroad,  and  the 
plaintiff  in  that  way,  as  he  alleges,  became  ^ 
purchaser  and  owner  of  four  of  those  bonds 
with  the  unpaid  interest  warrants  annexed. 
Payment  of  the  interest  being  refused,  the 
plaintiff  instituted  the  present  suit  in  the 
state  court  to  recover  the  amount  of  the  inter- 
est overdue,  as  more  fully  appears  in  the  peti- 
tion or  declaration  filed  in  the  state  court 
where  the  suit  was  commenced.     Service  was 
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made  and  the  defendants  appeared,  and  on 
their  motion  the  cause  was  continued.  Suhsc- 
290*]  quently  •the  plaintiff  filed  a  petition 
and  affidavit  for  the  removal  of  the  cause  into 
the  circuit  court  of  the  United  States,  for 
trial,  alleging  as  the  ground  of  the  application 
that  he  had  reason  to  helieve  and  did  believe 
that  from  prejudice  and  local  influence  he 
would  not  be  able  to  obtain  justice  in  the  state 
court,  and  the  applicant  having  given  bond  as 
required  by  law  the  cause  was  removed  into 
the  circuit  court  of  the  United  States  for  that 
district.     14  Stat,  at  L.  559. 

Two  special  pleas  were  filed  by  the  defend- 
ants in  bar  of  tne  action: 

I.  That  they  were  not  liable  to  pay  either  the 
bonds  or  the  interest  on  the  same  because  the 
conditicms  precedent  to  the  riffht  of  the  corpo- 
ration to  subscribe  for  the  stock  of  the  rail- 
road company  and  to  issue  the  bonds  were 
never  fulfilled;  that  the  conditions  annexed  to 
the  right,  as  enacted  by  the  legislature,  were 
that  the  proposition  to  subscribe  should  be  sub- 
mitted to  the  qualified  voters  of  the  corpora- 
tion, and  that  it  should  be  approved  by  a  ma- 
jority of  the  persons  voting  on  the  Question; 
that  three  conditions  were  embodied  in  the 
proposition  as  submitted  to  the  voters,  as  spe- 
cifically set  forth  in  the  plea;  that  the  proposi- 
tion as  submitted  did  not  authorize  a  subscrip- 
tion unless  a  million  of  dollars  were  previously 
subscribed  by  other  parties;  that  other  parties 
not  having  subscribed  that  n  mount  the  author- 
ities of  the  corporation  refused  to  make  the 
subscription,  ana  that  the  state  court  on  the 
application  of  the  railroad  company  issued  a 
mandamus  and  compelled  the  authorities  of 
the  corporation  to  make  the  subscription  and 
issue  the  bonds;  that  the  defendants  appealed 
to  the  court  of  appeals,  where  the  judgment  of 
the  subordinate  court  was  reversed,  the  court 
of  appeals  holding  that  the  corporation  had  no 
authority  to  subscribe  for  the  stock  or  to  issue 
the  bonds  until  $1,000,000  had  been  subscribed 
by  other  parties;  that  the  action  was  there- 
upon redocketed  and  a  rule  laid  upon  the  rail- 
road company  «to  redeliver  the  bonds  to  the 
defendants  to  be  canceled;  that  the  railroad 
291*1  company  in  the  meantime  *deposited 
forty-eight  of  the  bonds  with  an  acent  with  di- 
rections to  sell  the  same  for  their  oenefit;  that 
before  the  bonds  were  negotiated  or  trans- 
ferred they,  the  defendants,  obtained  an  in- 
junction and  an  order  of  court  that  the  same 
should  be  deposited  with  a  receiver  of  the 
court  to  be  sold,  and  that  the  proceeds  should 
be  applied  under  the  order  of  the  court,  and 
the  defendants  allege  that  the  action  is  still 
pending  and  that  the  order  of  the  court  was 
never  obeyed;  that  the  bonds  described  in  the 
declaration  are  a  portion  of  those  bonds,  and 
that  the  plaintiff,  when  the  bonds  in  suit  were 
transferred  to  him,  well  knew  of  the  pendency 
of  said  actions  and  of  the  judgments  and  or- 
ders therein,  and  that  the  bonds  had  been  is- 
sued under  and  by  virtue  of  said  writ  of  man- 
damus. 

II.  That  the  cause  of  action  did  not  accrue 
to  the  plaintiff  within  five  years  next  before 
the  action  was  commenced. 

To  the  first  special  plea  of  the  defendant  the 
plaintiff  filed  a  replication,  in  which  he  denied 
that  he  had  any  knowledge,  notice,  or  informa- 
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tion  whatever,  before  or  at  the  time  the  bonds 
were  transferred  to  him,  of  the  pendency  of 
said  supposed  actions,  or  any  or  either  of 
them,  or  of  the  supposed  judgments  or  orders 
in  those  actions,  or  that  said  bonds  had  been 
issued  under  or  by  virtue  of  the  said  writ  of 
mandamus,  in  manner  and  form  as  the  defend- 
ants have  alleged  and  tendered  an  issue,  and 
the  defendants  demurred  to  the  replication 
and  the  plaintiffs  joined  in  demurrer. 

On  the  other  hand,  the  plaintiffs  demurred  to 
the  second  plea  of  the  defendants  and  the  de- 
fendants joined  in  demurrer,  so  that  both 
pleas  terminated  in  an  issue  of  law  for  the 
decision  of  the  court;  and  the  court  overruled 
the  demurrer  of  the  defendants  to  the  replica- 
tion of  the  plaintiff  and  sustained  the  demur- 
rer of  the  plaintiff  to  the  second  plea  of  the 
defendants,  and  gave  judgment  for  tne  plaintiff 
in  the  sum  of  $3,630.06,  being  the  amount  of 
the  debt  demanded  in  the  declaration.  Dis- 
satisfied with  the  judgment  of  the  court,  the 
defendants  sued  out  a  writ  of  error  and  re- 
moved the  cause  into  this  court. 

•Three  errors  are  assigned  by  the  or-  [292* 
iginal  defendants:  (1)  That  the  court  erred  in 
rendering  judgment  for  the  plaintiffs,  as  the 
court  had  no  jurisdiction  of  the  case ;  ( 2 )  that 
the  court  erred  in  overruling  the  demurrer  of 
the  defendants  to  the  replication  of  the  plain- 
tiff filed  to  their  first  special  plea;  (3)  that 
the  court  erred  in  sustaining  the  demurrer  of 
the  plaintiff  to  the  8e6ond  plea  of  the  defend- 
ants. 

Jurisdiction  of  the  case  is  denied  by  the  de- 
fendants, because,  as  they  insist,  the  suit  is 
founded  on  a  cause  of  action  which  could  not 
properly  be  removed  from  the  state  court  into 
the  circuit  court,  where  the  judgment  was  ren- 
dered, but  the  objection  is  not  well  founded, 
as  will  be  seen  by  reference  to  the  12th  sec- 
tion of  the  judiciary  act  and  the  amendatory 
act  under  which  the  removal  in  this  case  was 
made.  Where  a  suit  is  commenced  in  any 
state  court,  in  which  there  is  a  controversy 
between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state, 
and  the  matter  in  dispute  exceeds  the  sum  of 
$500,  exclusive  of  costs,  such  citizen  of  anoth- 
er state,  whether  he  be  plaintiff  or  defendant, 
if  he  will  make  and  file  m  such  state  court  an 
aflidavit  stating  that  he  has  reason  to  and 
does  believe  that  from  prejudice  or  local  in- 
fluence he  will  not  be  able  to  obtain  justice 
in  such  state  court,  may,  at  any  time  before 
the  final  hearing  or  trial  of  the  suit,  file  a  pe- 
tition in  such  state  court  for  the  removal  of 
the  suit  into  the  next  circuit  court  of  the 
United  States,  to  be  held  in  the  district  where 
the  suit  is  pending.  Authority  to  remove  such 
a  suit  is  given  by  that  act  to  the  plaintiff  as 
well  as  to  the  defendant,  but  the  further  pro- 
vision is  that  the  party  desiring  to  exercise 
the  privilege,  must  offer  good  and  sufficient 
surety  that  he  will  enter  in  such  court,  on 
the  first  day  of  its  session,  copies  of  all  proc- 
ess, pleadings,  depositions,  testimony,  and 
other  proceedings  in  said  suit,  and  that  he 
will  do  such  other  appropriate  acts  as  are 
required  by  law  to  be  done  for  the  removal  of 
a  suit  from  a  state  court  into  a  Federal  court. 
14  Stat,  at  L.  559. 

•Evidence    that    the    plaintiff  com-   r*293 
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plied  with  those  conditions,  it  is  conceded,  is 
exhibited  in  the  record,  but  the  precise  ob- 
.  jection  is  that  the  cause  of  action  is  not  one 
cognizable  in  the  circuit  court  under  any  cir- 
cumstances, and  the  reference  is  made  to  the 
11th  section  of  the  judiciary  act  to  support 
that  proposition.  By  that  section  it  is  pro- 
vided that  no  district  or  circuit  court  shall 
have  cognizance  of  any  suit  to  recover  the  con- 
tents of  any  promissory  note,  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  such 
suit  might  have  been  prosecuted  in  such  court 
to  recover  the  said  contents  if  no  assignment 
had  been  made,  except  in  cases  of  foreign  bills 
of  exchange. 

All  of  the.  bonds  were  made  payable  to  the 
order  of  the' railroad  company,  and  each  Was 
assigned  by  a  writing  on  the  back  of  the  in- 
strument to  bearer  by  the  company,  and  the 
payment  of  principal  and  interest  was  guar- 
antied by  the  obligees  in  the  bond.  Neither 
bonds  of  the  kind  nor  the  coupons  annexed, 
where  they  are  made  payable  to  bearer  or  are 
indorsed  to  bearer  by  the  original  obligees  or 
payees,  are  regarded  as  falling  within  the  pro- 
hibition of  the  11th  section  of  the  judiciary 
act,  as  they  pass  from  one  holder  to  another 
by  delivery  without  any  formal  assignment, 
as  has  been  held  by  this  court  in  several  cases, 
to  which  reference  is  made  for  the  reasons 
upon  which  the  rule  is  founded.  White  v. 
Railroad,  21  How.  570,  16  L.  ed.  222;  Thomson 
▼.  Lee  County,  3  Wall.  331,  18  L.  ed.  178. 

Suppose,  however,  the  rule  is  otherwise, 
Btill  the  objection  must  be  overruled,  as  the 
suit  was  not  originally  commenced  in  the  cir- 
cuit court.  Suits  may  properly  be  removed 
from  a  state  court  into  the  circuit  court  in 
cases  where  the  jurisdiction  of  the  circuit 
court,  if  the  suit  had  been  originally  com- 
menced there,  could  not  have  been  sustained, 
as  the  12th  section  of  the  judiciary  act  does 
not  contain  any  such  restriction  as  that  con- 
taincNi  in  the  11th  section  of  the  act  defining 
the  original  jurisdiction  of  the  circuit  courts. 
Since  the  decision  in  the  case  of  Bushnell  v. 
Kennedy,  9  Wall.  387,  19  L.  ed.  736,  all 
294*]  *doubt  upon  the  subject  is  removed, 
as  it  is  there  expressly  determined  that  the 
restriction  incorporated  in  the  11th  section 
of  the  judiciary  act  has  no  application  to 
cases  removed  into  the  circuit  court  from  a 
state  court,  and  it  is  quite  clear  that  the  same 
rule  must  be  applied  in  the  construction  of 
the  subsequent  acts  of  Congress  extending  that 
privilege  to  other  suitors  not  embraced  in  the 
12th  section  of  the  j\idiciary  act.  1  Stat,  at 
L.  79.  Such  a  privilege  was  extended  by  the 
12th  section  of  the  judiciary  act  only  to  an 
alien  defendant,  and  to  a  defendant,  citizen 
of  another  state,  when  sued  by  a  citizen  of  the 
state  in  which  the  suit  is  brought,  but  the 
privilege  was  much  enlarged  by  subsequent 
acts,  and  the  act  in  question  extends  it  to  a 
plaintiff  as  well  as  to  a  defendant,  where  the 
controversy  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  an- 
other state,  if  the  matter  in  dispute  exceeds 
the  sum  of  $500,  exclusive  of  costs,  which 
shows  that  the  jurisdiction  of  the  circuit 
court  in  this  case  was  beyond  controversy. 

III.  Express  authority  to  subscribe  for  the 
stock  of  the  railroad  company,  and  to  issue 
the  bonds  in  payment  for  the  same,  was  con- 
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ferred  upon  the  corporation  defendants  by  the 
28th  section  of  the  act  incorporating  the  rail- 
road company,  subject  to  the  conditions  there- 
in prescribed,  that  the  proposition  to  sub- 
scribe for  the  stock  should  be  submitted  to 
the  qualified  voters  gf  the  corporation,  and 
the  same  section  points  out  the  steps  to  be 
pursued  by  the  proper  authorities  to  take  the 
sense  of  the  voters  upon  the  subject.  Author- 
ity was  conferred  by  the  legislative  act  upon 
the  corporation  defendants  to  issue  bonds  to 
the  amount  of  $150,000,  and  the  plea  allegn 
that,  by  virtue  thereof,  .they  issucni  one  hun- 
dred and  fifty  bonds,  each  of  $1,000,  payable 
in  thirty  years  from  date,  with  coupons  or  in- 
terest warrants  annexed  providing  for  the  pay- 
ment of  the  interest  semi-annually  at  the  rate 
of  six  per  centum  per  annum.  They  bear  the 
corporate  seal  *of  the  city  and  are  [•ZSS 
signed  by  the  mayor,  and  are  coimtersignec 
by  the  clerk,  each  bond  containing  on  its 
face  a  certificate  that  it  was  issued  in  part 
payment  of  the  subscription  of  $150,000,  by 
the  city  of  Lexington,  to  the  capital  stock  of 
the  railroad  company,  by  order  of  the  mayor 
and  council  of  said  city,  as  authorized  by  t 
vote  of  the  people  taken  in  pursuance  of  the 
before-mentioned  act  of  the  general  asseiflbly 
of  the  state.  Sess.  Acts  (Ky.),  1852,  p.  786. 
Issued  by  authority  of  law,  as  the  bonds  pur- 
port to  have  been,  and  being,  by  the  r^ular 
indorsement  thereof,  made  payable  to  bSirer, 
they  lawfully  circulated  from  holder  to  hold- 
er by  delivery,  and  the  plaintiff  having  pur- 
chased four  cf  the  number  in  market  overt, 
became  the  lawful  indorsee  and  holder  of  the 
same,  together  with  the  coupons  annexed,  and 
the  interest  secured  by  the  coupons  being  un- 
paid he  instituted  the  present  suit  to  recover 
the  amount.  Evidently,  the  prima  facie  pre- 
sumption in  such  a  case  is  that  the  holder  ac- 
quired the  bonds  before  they  were  due,  that 
he  paid  a  valuable  consideration  for  the  same, 
and  that  he  took  them  without  notice  of  any 
defect  which  would  render  the  instruments  in- 
valid. Impliedly  the  plea  admits  that  the 
bonds  were  purchased  before  they  were  due, 
and  that  the  plaintiff  paid  a  valuable  consid- 
eration for  the  same;  but  the  defendants  al- 
lege that  he  took  the  same  with  notice  of  the 
irregularities  in  issuing  the  same,  as  set  forth 
in  the  plea,  and  they  rely  on  those  allegations 
as  a  complete  defense  to  the  action,  but  the 
replication  traversed  the  averment  of  the  no- 
tice and  tendered  an  issue  to  the  country,  and 
the  defendants,  by  demurring  to  the  replica- 
tion, confessed  that  the  allegations  of  the  plea 
in  that  behalf  were  untrue,  and  that  the  plain- 
tiff was  the  bona  fide  holder  of  the  bonds  with- 
out notice  of  the  alleged  defects  in  the  incep- 
tion of  the  instruments. 

Coupons  attached  as  interest  warrants  to 
bonds  for  the  payment  of  money,  lawfully  is- 
sued by  municipal  corporations,  as  well  as  the 
bonds  to  which  they  are  attached,  when  tht^ 
are  payable  to  order  and  are  indorsed  in  blank 
or  are  *made  payable  to  bearer,  are  [♦296 
transferable  by  delivery  and  are  subject  to  th« 
same  rules  and  regulations,  so  far  as  respects 
the  title  and  rights  of  the  holder,  as  negoti- 
able bills  of  exchange  and  promissory  notes. 
Holders  of  such  instruments,  if  the  same  are 
indorsed  in  blank  or  are  payable  to  bearer,  are 
as    effectually    shielded    from    the    defense   of 
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prior  equities  between  the  original  parties,  if 
unknown  to  them  at  the  time  of  the  transfer, 
as  the  holders  of  any  other  class  of  negotiable 
instruments.  Moran  v.  Miami  Co.  2  Black, 
722,  17  L.  ed.  342;  Mercer  Co,  ▼.  Hackett,  1 
Wall.  83,  17  L.  ed.  548. 

Admitted,  as  it  is,  that  the  corporation  de- 
fendants possessed  the  power  to  subscribe  for 
the  stock  and  to  issue  the  bonds,  it  is  clear 
that  the  plaintiflf  is  entitled  to  recover  upon 
the  merits,  as  the  repeated  decisions  of  this 
court  have  established  the  rule  that  when  a 
corporation  has  power  under  any  circumstances 
to  issue  negotiable  securities  the  bona  fide 
holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the 
requisite  authority,  and  that  they  are  no  more 
liable  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  commer- 
cial paper.  Oelpcke  v.  Dubuque^  1  Wall.  203, 
17  L.  ed.  525;  Know  Co.  v.  Aapinwall,  21  How. 
539,  16  L.  ed.  208;  Supervisors  v.  Schenck,  5 
Wall.  784,  18  L.  ed.  559;  Bissell  ▼.  Jefferson- 
ville,  24  How.  299,  16  L.  ed.  671. 

IV.  Actions  on  simple  contracts  are  barred 
by  the  limitation  law  of  that  state  unless  com- 
menced within  five  years  next  after  the  cause  of 
action  accrued,  and  the  second  plea  was  filed  as 
a  bar  to  the  action  under  that  section  of  the 
statute  of  limitations,  but  the  bonds  described 
in   the  declaration,  are  specialties  not  falling 
within  that  section  of  the  statute.     On  the  con- 
trary, suits  upon  bonds  may  be  maintained  if 
commenced  at  any  time  within  fifteen  years  next 
after  the  cause  of  action  accrued,  and  it  is  well- 
settled  law  that  a  suit  upon  a  coupon  is  not 
barred  by  the  statute  of  limitations  unless  the 
lapse  of  time  is  sufficient  to  bar  also  a  suit  upon 
the  bond,  as  the  coupon,  if  in  the  usual  form, 
is  but  a  repetition  of  the  contract  in  respect  to 
297*]    the   interest,   for   •the  period  of   time 
therein  mentioned,  which  the  bond  makes  upon 
the  same  subject,  being  given  for  interest  there- 
after to  become  due  upon  the  bond,  which  inter- 
est is  parcel  of  the  bond  and  partakes  of  its 
nature  and  is  not  barred  by  lapse  of  time  except 
for  the  same  period  as  would  bar  a  suit  on  the 
bond  to  which  it  was  attached.     2  R.  S.  (Ky.) 
120,   127;    The  City  v.   Lamson,  9   Wall.  483, 
19  L.  ed.  729.      Coupons  are  substantially  but 
copies  of  the  stipulation  in  the  body  of  the  bond 
in  respect  to  the  interest,  and  are  so  attached  to 
the  bond  that  they  may  be  cut  off  by  the  holder 
as  matter  of  convenience  in  collecting  the  inter- 
est, or  to  enable  him  to  realize  the  interest  due 
or  to  become  due  by  negotiating  the  same  to 
bearer    in    business    transactions    without    the 
trouble  of  presenting  the  bond  every  time  an 
instalment  of  interest  falls  due. 

For  these  reasons,  we  are  of  the  opinion  that 
the  ruling  of  the  circuit  court  was  correct. 
Judgment  affirmed. 


336»]  'A.  W.  NORCROSS,  F.  W.  Perkins,  and 
R.  F.  Hersey,  Libelants,  Appts., 

V. 

THE  STEAMBOAT  LAURA,  her  Tackle,  etc., 
liOuis  Frigerio  et  al.,  Claimants. 

(See  S.  C.  "The  Laura,"  14  Wall.  336-345.) 
Vessel,  when  derelict  —  lost  in  attempting  to 

save  her. 

1.  Where  a  master  and  crew  abandoned  the  ves- 
sel for  the  safety  of  their  iivfs,  and  her  condition 
14  Wall.  U.  S.,  Book  20. 


was  one  of  flrreat  peril,  another  vessel  had  a  right 
to  Interfere  to  save  her. 

2.  If  the  Imperiled  vessel  Is  lost  In  the  attempt  to 
save  her,  the  vessel  attempting  to  save  her  is  not 
liable  for  such  loss.  If  the  master  of  the  latter  ves- 
sel acted  in  good  faith  and  with  reasonable  judg- 
ment and  skill. 

[No.  120.] 
Argued  Feb.  15,  1872.     Decided  Mar.  4,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  appellants  filed  in  the  district  court  for 
the  eastern  district  of  Louisiana,  a  libel  in  rem 
against  the  steamboat  Laura,  and  in  personam 
against  Louis  Fria^erio,  her  owner,  in  a  cause  of 
damage  for  a  maritime  tort,  whereby  the  steam- 
boat W.  B.  Savory  and  freight,  the  property  of 
the  libelants,  became  a  total  loss. 

A  claim  for  the  vessel  was  filed  by  Louis  Fri- 
gerio, who  also  interposed  an  answer  to  the  libel. 

Testimony  was  taken  on  the  part  of  the  libel- 
ants and  claimants;  and  June  15,  1866,  the  dis- 
trict court  entered  a  decree  in  favor  of  the  libel- 
ants for  the  sum  of  $4,000,  with  interest  and 
costs,  against  the  steamer  Laura  and  against 
Louis  J.  Frigerio,  her  owner,  in  personam,  and 
rendered  judgment  for  that  amount  on  the  stip- 
ulation substituted  for  the  vessel. 

The  claimants  and  sureties  thereupon  ap- 
pealed to  the  circuit  court,  when  additional  tes- 
timony was  taken  on  behalf  of  the  claimants. 
May  20,  1870,  the  circuit  judge  entered  a  decree 
reversing  the  decree  of  the  district  court  and 
directing  that  the  libel  be  dismissed,  and  that 
the  libelants  pay  costs  in  both  courts. 

Messrs.  J.  Hnbley  Ashton  and  E.  0.  Bill- 
ings for  appellants. 

Mr.  Tlioinas  J.  Dnrant  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 

the  court: 

Tlie  appellants,  who  were  libelants  in  the  dis- 
trict court  for  the  eastern  district  of  Louisiana, 
brought  their  suit  in  admiralty  against  the 
steamboat  I-Aura,  and  against  her  owner,  Louis 
Frigerio.  The  libel  alleges  that  they  were  the 
owners  of  the  steamboat  W.  B.  Savory,  and  that 
when  said  vessel  was  lying  at  anchor  in  Lake 
Pontchartrain,  near  Lake  Port,  and  within  half 
a  mile  of  the  shore;  and  when  she  was  neither 
abandoned  nor  in  need  of  assistance,  the  Laura, 
under  the  direction  and  at  the  instance  of  said 
Frigerio,  did  wrongfully  take  her  from  her  an- 
choraije  and  tow  her  out  into  the  lake,  and  then 
sink  her. 

Frigerio  answered  for  himself,  and,  as  claim- 
ant of  the  Laura,  sets  up  that  the  Savory  was 
in  a  sinking  condition,  abandoned  by  her  officers 
and  crew,  and  that  in  an  effort  to  save  her  by 
towing  her  to  a  place  of  safety,  she  capsized  and 
sank ;  that  this  result  was  without  fault  on  his 
part  or  of  the  oflicers  of  the  Laura,  but  was  the 
result  of  a  severe  gale  and  of  the  crippled  con- 
dition of  the  Savory. 

Some  attempt  is  made  to  show  that  the  Laura 
and  the  Savory  were  rival  vessels  in  the  same 
trade,  and  that  the  result  was  due  to  the  wish 
of  the  owner  or  the  master  of  the  Laura  to  re- 
move a  competitor  in  business.  But  of  this 
there  is  nothing  but  suspicion.  On  the  contrary, 
there  is  strong  evidence  that  the  master  of  the 
Laura,  who  controlled  her  entirely  in  the  mat- 
ter, though  her  owner  was  on  board,  was  gov- 
erned by  a  sincere  wish  to  afford  all  the  relief 
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he  could  to  the  Savory  and  her  passengers  and 
crew. 

It  is  also  argued  that  the  master  showed  a 
culpable  .want  of  skill  and  judgment  in  attempt- 
ing to  carry  the  Laura  across  the  lake  instead 
of  trying  to  get  her  into  the  mouth  of  the  old 
or  new  canal  within  a  mile  or  two  of  where 
she  was  abandoned.  But  though  there  is  some 
apparent  conflict  of  testimony  on  this  point,  we 
are  satiyfied  that  the  master  of  the  Laura  was 
justified  in  assuming  that  in  such  a  gale  as  was 
then  blowing,  it  was  more  dangerous  to  attempt 
to  land  her  in  either  canal  than  to  tow  her 
across  the  lake  to  calmer  water  and  a  safe  har- 
bor on  the  other  side. 

The  only  question  of  any  doubt  in  the  case 
arises  on  his  right  to  interfere  at  all  to  save  the 
343*]  vessel.  The  libelants  *deny  this  right  on 
two  grounds :  ( 1 )  That  she  was  safe  where  she 
was;  and  (2)  that  the  master  of  the  Laura  was 
distinctly  informed  by  the  master  of  the  Savory 
that  he  was  going  ashore  to  get  a  tug  to  re- 
lieve her. 

1.  In  regard  to  the  condition  of  the  vessel  at 
the  time  the  Laura  took  her  in  tow,  we  are  of 
opinion  that  it  justified  the  belief  that  she 
would  sink  in  a  short  time  if  left  alone. 

The  Savory  was  on  her  way  on  Friday  night 
from  Tangipahoa  river  to  the  railroad  depot, 
when  a  severe  gale  came  up  and  compelled  her 
to  anchor  a  mile  or  two  from  the  shore  and 
some  five  or  six  miles  from  the  railroad  landing. 
She  had  in  tow  some  rafts  of  timber,  from  which 
she  had  to  cut  loose  to  save  herself.  About 
three  o'clock  on  the  morning  of  Saturday,  the 
gale  became  very  strong. 

In  this  condition  she  was  at  anchor,  but  with 
such  danger  of  sinking  that  the  utmost  anxiety 
prevailed  among  her  officers,  crew,  and  the  few 
passengers  on  l^ard,  to  get  off  her.  The  master 
had  his  life-boat  made  ready,  and  had  driven 
spikes  around  the  edges  of  a  bale  of  cotton  and 
attached  ropes  to  these  for  persons  in  the  water 
to  hold  to  and  swim  or  float  to  shore;  and  he 
had  shown,  in  conversation  and  in  various  other 
ways,  his  extreme  anxiety  for  his  own  personal 
safety  and  that  of  others  on  board.  He  had 
hoisted  the  flag,  union  down;  and  when  about 
ten  o'clock  a.  m.  the  Laura  came  in  sight,  he 
blew  from  his  whistle  signals  of  distress. 

When  that  vessel  came  within  hail  and  asked 
what  was  wanted,  the  master  replied:  "Save 
my  passengers  and  crew"  and  jumped  imme- 
diately on  board,  being  the  third  or  fourth  per- 
son who  did  so,  the  clerk  of  the  Savory  being 
the  first.  On  the  way  from  the  Savory  to  tho 
landing,  he  was  heard  to  remark  in  reference 
to  the  vessel,  "tliere  are  $5,000  gone." 

In  the  face  of  all  this,  he  swears  that  the 
Savory  was  left  by  him  in  a  condition  of  safety. 
He  also  swears  that  he  also  left  on  board  the 
Savory  five  men,  when  the  pilot  and  several 
other  persons  swear  that  not  a  soul  was  left, 
and  that  they  saw  every  one  leave  the  vessel. 

The  pilot  says  that  the  master  did  order  him 
and  two  or  three  men  to  remain ;  but  that  none 
of  them  did  so.  The  master  also  denies  that  he 
knew  the  union  waa  down ;  but  it  is  proved  that 
he  ordered  it  to  be  so  placed.  He  swears  he 
gave  no  orders  for  signals  of  distress ;  but  it  is 
proved  that  he  did.  He  swore  that  he  had  a 
permit  from  the  custom-house  to  carry  passen- 
gers. It  is  shown  that  he  had  none.  In  short, 
he  is  so  fully  contradicted,  and  appears  to  have 
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been  so  overcome  with  fear  at  the  time  of  leav- 
ing the  vessel,  that  but  little  credit  can  be  given 
to  any  of  .his  statements. 

After  the  Laura  had  landed  her  own  passcn- 
bers  and  freight  at  the  railroad  depot,  and  those 
of  the  Savory,  which  occupied  some  three  hours 
from  the  time  she  left  the  Savory,  she  started 
on  her  return  voyage,  and  the  master  said  to 
Frigerio,  the  owner,  who  had  now  come  on 
board,  that  he  felt  it  to  be  his  duty  to  go  and 
see  if  he  could  save  the  Savory. 

To  this  Frigerio  replied  that  he  was  the  mas- 
ter and  should  do  his  duty.  On  arriving  at  the 
vessel,  they  found  that  her  wheel-house  had  been 
considerably  torn  by  contact  with  the  Laura  in 
taking  off  the  passengers  and  crew;  that  her 
chimneys  were  loosened  and  careened,  and  that 
though  not  leaking,  the  waves  were  breaking" 
over  her  decks  and  some  of  the  water  getting 
into  the  Imld.  In  short,  we  think  the  master 
was  justified  in  concluding  that  her  condition 
was  one  of  great  peril,  and  that  she  would  soon 
sink  unless  relieved. 

2.  It  is  &worn  by  the  master  of  the  Savoiy 
that  on  his  way  to  the  railroad  landing  he  told 
the  master  of  the  Laura  that  he  was  going 
ashore  to  get  a  tug  to  bring  his  boat  in.  The 
master  of  the  Laura  swears  that  the  master  of 
the  Savory  did  say  that  he  was  going  to  try  to 
get  a  tug  to  bring  the  Savory  out,  to  which  he 
replied  that  he  could  not  get' a  tug  in  the  whole 
basin  that  would  come  and  bring  the  boat  in,  as 
the  weather  was  too  rough. 

This  conversation  evidently  had  reference  to 
tho  tugs  in  the  basin  at  the  mouth  of  the  canal, 
and  the  efforts  of  the  master  to  get  a  tug  in 
New  Orleans  were  not  in  pursuance  of  this  con- 
versation, for  he  expressly  says  that  he  saw 
the  Laura  start  with  the  Savory  before  he  left 
the  shore  for  New  Orleans.  This  effort  was  to 
bring  her  back  from  such  a  place  as  the  Laura 
might  have  carried  hjer  to,  and  shows  that  he 
did  not  think  it  probable  she  could  be  navigated 
without  such  assistance. 

In  the  case  of  Ksperancey  1  Dod.  46,  the  claim- 
ants received  a  letter  from-  the  master,  who, 
with  the  crew,  had  left  the  vessel,  advising  them 
of  the  fact,  and  immediately  sent  proper  per- 
sons to  take  charge  of  her  and  her  cargo.  But 
before  they  arrived  other  salvors  had  taken  the 
vessel  and  finally  brought  her  in  and  libeled  her. 
Sir  W.  Scott  said  it  was  a  clear  case  of  derelict; 
there  was,  first,  the  chance  of  the  party  sent  by 
•the  claimants  not  finding  her;  and,  sec-  [*344 
ondly,  that  if  found,  she  would  be  a  complete 
wreck. 

In  the  case  of  the  brig  John  Gilpin^  Olcott,  78, 
Judge  Betts,  in  considering  a  question  of  dere- 
lict somewhat  analogous,  said  that  "she  (the 
vessel)  was  apparently  abandoned,  and  if  her 
crew  might  have  been  absent  to  procure  assist- 
ance from  other  vessels  and  more  force,  their 
ability  to  return  to  the  wreck,  or  the  chance  of 
affording'any  aid  after  the  lapse  of  a  few  hoiirs, 
must,  in  the  then  condition  of  things,  have  been 
most  dubious  contingencies." 

In  The  Coromandely  1  Swab.  208,  Dr.  Lush- 
in^ton,  in  speaking  of  a  case  very  similar  to 
this,  remarks:  "It  may  be  perfectly  true  that 
the  master  and  these  fifteen  men,* when  they  had 
got  on  board  the  Young  Frederick,  and  were 
sailing  away  to  Yarmouth,  intended,  if  possible, 
to  employ  steamers  to  go  and  rescue  the  vessel, 
which  was  at  no  great  distance.    But  is  not  that 
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the  case  every  day?  A  master  and  crew  aban- 
don a  vessel  for  the  safety  of  their  lives;  he 
does  not  contemplate  returning  to  use  his  own 
exertions,  but  the  master  hardly  ever  abandons 
a  vessel  on  the  coast  without  the  intention,  if 
be  can  obtain  assistance,  to  save  his  vessel. 
That  does  not  take  away  from  the  legal  charac- 
ter of  derelict."  This  language  applies,  with  a 
precision  remarkable,  to  the  case  before  us. 
And  the  casual  observation  of  the  master  aban- 
doning the  vessel  in  great  fear  of  his  own  im- 
mediate personal  safety,  that  he  designed  to  ^t 
a  tug  to  bring  his  boat  in,  is  of  the  class  of  in- 
tentions referred  to  by  Dr.  Lushington  above, 
and  that  he  made  no  response  to  the  reply  of 
the  captain  of  the  Laura,  that  he  could  get  no 
tug  to  try  it  in  such  rough  weather,  shows  the 
truth  of  Dr.  Lu8hington*s  remarks. 

We  think  that  the  master  of  the  Laura  was 
authorized  to  conclude  that  the  Savory  was  in 
a  condition  of  immediate  peril,  and  abandoned 
so  far  as  any  timely  effort  to  save  her  was  con- 
templated; that  he  acted  in  good  faith,  and  with 
reasonable  judgment  and  skill,  and  that,  there- 
345*]  fore,  the  libel  *of  appellants  was  prop- 
erly dismissed  by  the  circuit  court. 

The  decree  is,  accordingly,  affirmed^ 
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ONE     HUNDRED     BARRELS     DISTILLED 
SPIRITS,  John  Henderson,  Claimant, 

(See  8.  G.  "Henderson's  Distilled  Spirits'^**  14  Wall. 
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Jury,  how  waived  —  forfeiture  —  payment  of 
duties,  when  no  defense  to  sale  of  the  prop- 
erty —  removal  to  bonded  warehouse  —  in- 
spection of  distilled  spirits. 

1.  Parties  may  enter  into  a  stipulation  waiving 
a  Jury,  and  submit  the  case  to  the  court  upon  an 
afn*eed  statement  of  facts,  although  there  is  no 
le^slatlve  provision  for  waiving  a  Jury. 

2.  Where  a  forfeiture  is  made  absolute  by  stat- 
ute, the  decree  of  condemnation  when  entered  re- 
lates back  to  and  takes  date  from  the  time  of  the 
commission  of  the  wrongful  acts,  and  not  from  the 
date  of  the  decree. 

3.  Subsequent  payment  of  the  duties  is  no  de- 
fense to  an  information  for  a  forfeiture  founded 
npon  antecedent  wrongful  acts,  in  cases  where  the 
forfeiture  is  made  absolute  by  the  act  of  Con- 
gress. 

4.  It  Is  not  in  the  power  of  the  offender  to  defeat 
the  forfeiture  by  any  subsequent  transfer  of  the 
property,  even  to  a  bona  fide  purchaser  for  value, 
without  notice  of  the  wrongful  acts  committed  by 
the  former  owner. 

5.  A  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  warehouse,  to  defraud  the  Unit- 
ed States  of  the  tax,  is  illegal,  and  the  spirits  re- 
moved aro  forfeited. 

6.  All  distilled  spirits  before  being  removed  from 
the  distillery  are  required  to  be  inspected  and 
gauged,  and  penalties  are  imposed  in  case  they  are 
removed  without  a  compliance  with  'those  require- 
ments. 

[No.  104.] 

Argued  Feb.  9,  1872,     Decided  Mar.  18,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  B.  H.  Bristow,  Solicitor  Oen.,  and 
C.  H.  Hill,  Asst.  Atty-Oen.,  for  plaintiff  in 
error. 

Messrs.  J.  A.  Garfield  and  L.  A,  Sheldon 
for  defendant  in  error. 
14  Wall. 


Mr.  Justice  Cliiford  delivered  the  opinion 
of  the  court: 

Distilled  spirits,  upon  which  no  tax  had  been 
paid  according  to  law  were,  by  the  32d  section 
of  the  act  of  the  13th  of  July,  1866,  subject  to 
a  tax  of  $2  on  each  and  every  proof  gallon,  to 
be  paid  by  the  distiller,  owner,  or  any  person 
having  possession  thereof,  and  the  same  section 
provided  that  the  tax  shall  be  a  lien  on  the 
spirits  distilled,  and  or^the  distillery  used  for 
distilling  the  same,  with  the  stills,  vessels,  fix- 
tures, and  tools  tliercin,  etc.  14  Stat,  at  L.  157. 
Express  provision  is  also  made  by  the  14th  sec- 
tion of  that  act,  that  all  goods  or  commodities, 
for  or  in  respect  whereof  any  tax  is  or  shall  be 
imposed,  or  any  materials,  utensils,  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in 
the  making  of  such  goods^or  commodities,  in 
case  they  shall  be  removed  or  shall  be  deposited 
or  concealed  in  any  place  with  intent  to  defraud 
the  United  States  of  such  tax,  or  any  part 
thereof,  shall  be  forfeited.  14  Stat,  at  L.  151. 
Certain  alterations  are  made  in  each  of  those 
provisions  by  the  14th  section  of  the  act  of  the 
2d  of  March,  1867,  but  the  alterations  are  not 
material  to  the  present  case,  as  the  same  section 
provides  that  the  new  provision  shall  not  ex- 
clude any  other  remedy  or  proceeding  provided 
by  law,  which,  beyond  all  doubt,  leaves  in  full 
operation  the  14th  section  of  the  prior  act. 
14  Stat,  at  L.  481. 

Regular  seizure  of  the  one  hundred  barrels  of 
distilled  spirits  in  question  was  made  on  the 
first  day  of  September,  1868,  by  nhe  col-  [•SS 
lector  of  the  district,  as  alleged  in  the  informa- 
tion, and  the  record  shows  that  the  information 
was  duly  filed  by  the  district  attorney  on  the 
7th  of  the  same  month,  in  the  district  court  of 
the  United  States  for  the  district  where  the 
seizure  was  made.  Being  a  seizure  on  land,  the 
claimant  was  entitled  to  a  trial  by  jury,  but  he 
appeared  and  the  parties  entered  into  a  stipula- 
tion waiving  a  jury  and  submitted  the  case  to 
the  court  upon  an  agreed  statement  of  facts,  as 
they  had  a  right  to  do,  even  before  any  legisla- 
tive provision  was  enacted  for  waiving  a  jury 
by  a  written  stipulation.  Suydam  v.  William- 
son, 20  How.  434,  15  L.  ed.  980;  United  States 
V.  Eliason,  16  Pet.  291;  Stinipson  v.  Railroad 
Co.  10  How.  329;  Campbell  v.  Boyreau,  21  How. 
224,  16  L.  ed.  96.  Pursuant  to  that  stipulation 
the  parties  were  heard,  and  the  district  court 
dismissed  the  information  and  rendered  judg- 
ment for  the  respondent.  Exceptions  were  duly 
taken  by  the  district  attorney  and  he  sued  out  a 
writ  of  error  and  removed  the  cause  into  the 
circuit  court,  where  the  judgment  rendered  by 
the  district  court  was  affirmed,  and  the  United 
States  thereupon  sued  out  a  writ  of  error  to  the 
circuit  court  and  removed  the  cause  into  this 
court  for  re-examination. 

Seizure  of  the  spirits  was  made,  as  before  ex- 
plained, by  the  collector  of  internal  revenue  for 
the  district,  and  it  is  alleged  in  the  information 
that  the  collector  still' holds  the  same  in  his 
possession  and  custody  as  forfeited  to  the 
United  States,  under  the  provisions  in  the  act 
to  amend  the  existing  laws  relating  to  internal 
revenue.  Six  articles,  each  charging  a  forfeit- 
ure of  the  spirits  in  question,  are  contained  io 
the  information,  but  in  the  view  of  the  case 
taken  by  the  court  it  will  only  be  necessarv  to 
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examine  the  fourth  in  the  series,  which  is  as 
follows : 

That  the  said  one  hundred  barrels  of  spirits 
were  manufactured  at  some  place  within  the 
United  States  to  said  attorney  unknown,  and 
between  the  first  day  of  September,  1866,  and* 
the  date  of  said  seizure,  by  some  person  or  per- 
sons to  said  attorney  also  unknown,  and  were 
then  and  there  goods  and  commodities  on  which 
64*]  a  tax  was  then  And  there  'imposed  by 
the  provisions  of  law,  and  the  same  were  re- 
moved from  the  place  where  distilled,  with 
intent  to  defraud  the  United  States  of  such  tax, 
the  same  being  then  and  there  unpaid,  contrary 
to  the  form  of  the  statutes  of  the  said  United 
States  in  such  case  made  and  provided. 

Seasonable  claim  in  due  form  was  made  for 
the  spirits  by  the  defendant,  and  he  appeared 
and  filed  an  answer,  denying  all  the  material 
allegations  of  the  information,  and  tendered  an 
issue  to  the  country,  which  was  joined  by  the 
United  States.  Apart  from  that,  he  also  an- 
swered each  article  separately,  and  in  respect 
to  the  fourth  article  he  denied  that  the  spirits 
in  question  were  removed  from  the  place  where 
distilled  with  intent  to  defraud  the  United 
States  of  any  tax  then  and  there  imposed,  as 
alleged  in  the  information. 

Evidently  the  answer  was  precisely  equiva- 
lent to  the  general  issue,  and  made  it  incumbent 
upon  the  United  States  to  prove  the  charge  as 
alleged,  and  the  effect  of  the  stipulation  sub- 
mitting the  case  to  the  court  was  to  substitute 
the  court  for  the  jury  as  the  tribunal  to  deter- 
mine the  issue  of  fact  presented  in  the  plead- 
ings. Had  the  stipulation  contained  nothing 
further,  it  is  clear  that  the  evidence  on  the  one 
side  and  the  other  must  have  been  introduced 
to  the  court  substantially  as  provided  in  the 
recent  act  of  Congress  upon  that  subject,  but 
the  parties  went  further  and  stipulated  in  writ- 
ing as  to  what  the  facts  in  the  case  were,  in 
which  stipulation  it  is  agreed  that  the  fourth 
article  in  the  information  is  true,  and  it  is  in- 
sisted by  the  United  States  that  that  stipula- 
tion is  equivalent  to  a  confession  of  guilt,  and 
that  it  entitles  the  United  States  to  judgment; 
and  the  court  would  certainly  be  of  the  same 
opinion  if  that  admission  was  unaccompanied 
by  what  follows  in  the  stipulation  in  the  same 
connection. 

Standing  alone,  it  is  an  admission  that  the 
charge  as  contained  in  the  4th  article  of  the 
information  is  true,  but  it  must  be  read  in  con- 
nection with  what  follows  as  a  part  of  the  same 
stipulation,  and  the  question  is:  Whether  the 
qualification  annexed  to  the  admission  that  the 
4th  article  of  the  information  is  true,  changes 
65*]  the  aspect  of  the  evidence  *and  entitles 
the  defendant  to  the  judgment  rendered  m  his 
favor  by  the  subordinate  courts. 

Appended  to  the  admission  that  the  4th  ar- 
ticle m  the  information  is  true,  is  the  statement 
that  the  defendant,  subsequently  to  the  removal 
of  the  spirits  from  the  distillery,  and  before 
their  removal  from  the  bonded  warehouse,  and 
before  the  seizure,  "paid  the  tax  on  said  spirits, 
and  that  he  was  a  bona  fide  and  innocent  pur- 
chaser;" and  the  question  is,  whether  that  state- 
ment, appended  as  it  is  to  the  admission,  qual- 
ifies the  language  of  the  admission  in  such  a 
way  that  the  admission  does  not  establish  the 
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truth  of  the  charge  contained  in  the  4th  article 
of  the  information. 

Due  weight  must  also  be  given  to  certain 
other  facts  stated  in  the  stipulation  in  determin- 
ing the  question  whether  the  judgment  for  the 
defendant  was  correct  or  incorrect.  He  was 
not  the  purchaser  from  the  United  States,  nor 
have  the  United  States  ever  sold  the  spirits  in 
question,  but  the  agreed  statement  also  shows 
that  he  purchased  the  spirits  while  they  were  in 
a  bonded  warehouse  in  New  Orleans,  after  the 
same  had  been  placed  therein  by  the  owner  of 
the  distillery  at  which  the  same  were  distilled; 
that  he  paid  the  tax  due  on  the  spirits  to  the 
collector,  and  removed  the  same  from  the  ware- 
house according  to  law,  without  any  knowledge 
on  his  part,  at  any  time  before  the  seizure,  of 
any  fraud,  either  actual  or  alleged,  on  the  part 
of  the  distiller;  th^t  the  spirits  were  uiauuiac- 
tured  and  distilled  at  a  certain  distillery  in  that 
district,  in  the  months  of  May  and  June,  prior 
to  the  seizure,  by  the  person  therein  named,  by 
the  use  and  means  of  certain  boilers,  stills,  and 
other  vessels  of  which  the  distiller  was  super- 
intendent and  owner,  and  the  parties  agree  to 
the  effect  that  all  the  acts  averred  in  the  5th 
and  6th  articles  of  the  information  as  having 
been  done  in  respect  to  the  spirits  in  question 
by  some  person  unknown  are  true,  when  the 
averments  are  applied  to  the  person  namt-d  in 
the  agreed  statement  as  the  manufacturer  and 
distiller  of  the  said  spirits. 

Four  material  ingredients  are  involved  in  the 
charge  contained  in  the  4th  article  of  the  infor- 
mation :  \i)  That  the  *spirits  were  man-  [*56 
ufactured  at  some  place  within  the  United 
States,  between  the  day  therein  named  and  the 
date  of  the  seizure;  (2)  that  the  spirits  were 
then  and  there  goods  and  commodities  on  which 
a  tax  was  imposed  by  some  provision  of  law 
then  in  force;  (3)  that  the  spirits  were  removed 
from  the  place  where  distilled  with  intent  to  de- 
fraud the  United  States  of  such  tax;  (4)  that 
the  tax  was  unpaid  at  the  time  the  spirits  were 
so  removed,  with  such  fraudulent  intent. 

Beyond  all  doubt  the  admission  that  the  4th 
article  is  true  is  a  conclusive  admission  that 
each  and  every  one  of  the  well-pleaded  allega- 
tions which  it  contains  are  also  true,  which, 
standing  alone,  would  certainly  be  a  confession 
on  the  record  that  the  property  is  subject  to  for- 
feiture, unless  it  can  be  shown  that  the  4th  arti- 
cle in  the  information  is  insufficient  in  law  to 
warrant  a  judgment  in  favor  of  the  United 
States. 

Viewed  in  that  light,  as  the  admission  must 
be,  the  next  question  is  whether  the  statement 
appended  to  the  admission  is  sufficient  to  save 
the  property  from  condemnation  in  the  posses- 
sion of  the  defendant.  Properly  analyzed  the 
statement  appended  to  the  admission  contains 
two  averments  in  avoidance  of  the  consequences 
which  would  otherwise  follow  from  the  ad- 
mitted acts  of  the  antecedent  owner:  ( 1 )  That 
the  defendant  paid  the  tax  subsequent  to  the  re- 
moval of  the  spirits  from  the  distillery  and 
before  they  were  removed  from  the  bonded  ware- 
house and  before  the  seizure  by  the  collector; 
(2)  that  he  was  a  bona  fide  and  innocent  pur- 
chaser, without  notice  that  the  spirits  were  for- 
feited as  alleged  in  that  article  of  the  informa- 
1  tion. 
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Where  the  forfeiture  is  made  absolute  by  stat- 
ute the  decree  of  condemnation  when  entered  re- 
lates back  to  the  time  of  the  commission  of  the 
wrongful  acts,  and  takes  date  from  the  wrong- 
ful acta  and  not  from  the  date  of  the  sentence 
or  decree.     Roberts  v.  Withcrall,  1  Salk.  223; 
Kohert  v.  Witherhead,  12  Mod.  92;  U.  S,  v.  Bags 
of  Coffee,  8  Cranch,  398;  U.  S.  v.  The  Mars,  8 
Cranch,  417;   Oelston  v.  Hoyt,  3  Wheat.  311; 
Caldtcell  v.  U.  8.  8  How.  381;  U.  8.  v.  Orundy, 
3  Cranch,  338;  Wood  v.  U.  8.  16  Pet.  342;  Clif- 
ton V.  U.  8.  4  How.  248.     Subsequent  payment 
57*]  of  the  duties,  therefore,  is  *no  defense  to 
an  information  for  a  forfeiture  founded  upon 
antecedent  wrongful  acts,  as  the  effect  of  such 
wrongful  acts,  where  the  forfeiture  is  made  ab- 
solute by  statute,  is  to  devest  the  owner  of  all 
property  in  the  goods  seized  and  to  vest  the  title 
to  the  same  in  the  United  States,  in  case  a  prose- 
cution ensues,  and  a  decree  of  condemnation 
follows,  as  the  decree  of  condemnation   when 
entered  by  a  court  of  competent  jurisdiction  re- 
lates back  to  the  date  of  the  wrongful  acts  as 
alleged  and  proved  at  the"  trial  or  in  the  hearing 
of  the  cause.      Fontaine  v.  Insurance  Co.   11 
Johns.  293 ;  Kennedy  v.  8trong,  14  Johns.  128. 
Repeated  decisions  of  this  court  have  established 
that  rule  in  all  cases  where  the  forfeiture  is 
made  absolute  by  the  act  of  Congress,  and  it 
necessarily  follows  that  neither  the  subsequent 
payment  of  the  duties  nor  the  fact  that  the  de- 
fendant is  an  innocent  purchaser,  without  notice 
of  the  wrongful  acts  of  the  antecedent  owner, 
constitutes  any  defense  to  the  charge  contained 
in  the  4th  article  of  the  information.     Wilkins 
V.  Despard,  5  T.  R.  112.     Many  such  adjudged 
cases  are  to  be  found  in  the  reported  decisions 
of  this  court,  and  it  must  be  admitted  that  they 
establish  the  rule  beyond  all  doubt,  that  the 
forfeiture  becomes  absolute  at  the  commission 
of  the  prohibited  acts,  and  that  the  title  from 
that  moment  vests  in  the  United  States  in  all 
cases  where  the  statute  in  terms  denounces  the 
forfeiture  of  the  property  as  a  penalty  for  a 
violation  of  law,  without  giving  any  alternative 
remedy,  or  prescribing  any  substitute  for  the 
forfeiture,  or  allowing  any  exceptions  to  its  en- 
forcement, or  employing  in  the  enactment  any 
language  showing  a  different  intent;  and  that 
in  all  such  cases  it  is  not  in  the  power  of  the 
offender  or  former  owner  to  defeat  the  forfeit- 
ure by  any  subsequent  transfer  of  the  property, 
even  to  a  bona  fide  purchaser  for  value,  without 
notice  of  the  wrongful  acts  done  and  committed 
by  the  former  owner.  .Established  as  that  rule 
has  been  by  the  decisions  of  this  court  for  more 
than  half  a  century,  it  is  insisted  that  it  should 
be  applied  in  the  case  before  the  court,  and  it  is 
68*]   'difficult  to  see  any  reason  for  rejecting 
the  proposition,  as  the  words  of  the  act  under 
which   the  4th   article   of   the   information   is 
drawn,  denounce  the  forfeiture  of  the  property 
in  terms  as  absolute  and  unqualified  as  any 
which  can  be  chosen  in  our  language.    U.  8.  v. 
Bags  of  Coffee,  8  Cranch,  398 ;  U,  8.  v.  Grundy, 
3  Cranch,  338.    Goods  and  commodities  falling 
within  that  provision,  it  is  enacted,  shall  be  for-i 
feited  in  case  they  shall  be  removed  with  intent, 
to  defraud  the  United  States  of  such  tax,  or  anyi 
part  thereof,  and  the  language  denouncing  the. 
lorfeiture  is  explicit  and  absolute  and  without 
any  qualification  whatever.     Compare  the  lan- 
guage of  the  act  of  Congress  with  the  language 
employed  in  the  4th  article  of  the  information 
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and  it  will  be  seen  that  the  charge  against  the 
spirits  is  preferred  in  the  same  language  as  that 
employed  in  the  act  of  Congress  denouncing  the 
forfeiture,  as  the  4th  article  alleges  that  the 
spirits  in  question  were  then  and  there  goods 
and  commodities  on  which  a  tax  was  then  and 
there  imposed  by  the  provisions  of  law,  and  that 
the  same  were  removed  from  the  place  where 
distilled  with  intent  to  defraud  the  United 
States  of  such  tax,  the  same  being  then  and 
there  unpaid;  and  the  admission  set  forth  iA 
the  agreed  statement  is  that  the  4th  article  of 
the  information  is  true,  which  is  a  direct  con- 
fession that  the  prohibited  acts  charged  in  that 
article  were  done  and  c6mmittcd  at  the  time  anci 
place  and  by  the  person  and  in  the  manned 
therein  alleged. 

Concede  all  tliat  and  it  is  clear  that  the 
United  States  are  entitled  to  judgment,  if  it  be 
true  that  the  forfeitiue  relates  back  to  the  date 
of  the  wrongful  acts  charged  in  the  information*. 
Escape  from  that  conclusion,  it  would  seem,  is 
impossible,  if  it  be  admitted  that  the  4th  ar^ 
ticle  of  the  information  sets  forth  a  good  cause 
of  forfeiture,  and  it  is  clear  that  the  affirmative 
of  that  proposition  must  be  admitted,  unless  it 
be  atfirmed  that  the  14th  section  of  the  act  of 
Congress,  on  which  it  is  drawn,  does  not  pro- 
vide for  such  a  forfeiture,  under  the  circum- 
stances therein  described.  *Such  a  propo-  [*59 
sition,  whether  so  intended  or  not,  is  precisely 
equivalent  to  a  demurrer  to  the  4th  artidle  of 
the  information  or  to  a  motion  in  arrest  of 
judgment  after  verdict;  and  if  so,  then  it  fol- 
lows, as  shown  by  all  the  authorities  upon  th6 
subject,  that  everytliing  well  pleaded  in  the  4tb 
article  of  the  information  must  be  taken  as  true» 
which  is  the  exact  admission  contained  in  the 
agreed  statement.  Nothing  can  be  more  certain 
in  legal  investigation  than  that  the  decree  must 
have  been  for  tne  United  States  if'  the  claimant 
had  demurred  to  the  4th  article  of  the  informal 
tion,  unless  it  can  be  held  that  the  act  of  Con- 
gress denouncing  the  forfeiture  is  unconstitu- 
tional, as  the  article  i|i  question  embodies  the 
exact  language  of  that  provision,  and  it  i^ 
equally  certain  that  a  motion  in  arrest  of  judg- 
ment would  also  have  been  unavailing  for  th^ 
same  reason,  and  also  because  the  validity  of 
the  act  of  Congress  is  beyond  all  doubt. 

Congress  possesses  the  power  to  levy  taxe^, 
duties,  imposts,  and  excises,  and  it  is  as  clear 
that  Congress  may  enact  penalties  and  forfeit- 
uies  for  the  violation  of  such  laws  as  it  is  that 
Congress  may  levy  the  taxes  or  duties  or  pass 
laws  for  their  collection,  safe  keeping,  and  dis- 
bursement. 

Section  14,  it  is  admitted,  is  broad  enough  in 
its  terms  to  embrace  the  removal  of  spirits,  oil 
which  there  is  a  tax,  from  the  place  where  di!^ 
tilled,  with  intent  to  defraud  the  United  Stated 
of  the  tax,  but  it  is  suggested  that  another  se($- 
tion  of  the  same  act  requires  that  spirits,  wheti 
removed  from  the  place  where  distilled,  shaM 
be  deposited  in  a  bonded  warehouse,  and  that 
the  penalty  imposed  for  a  violation  of  that  t&- 
quirement  is  different  from  the  penalty  imposed 
by  the  14th  section  of  the  act,  and  it  must  be 
admitted  that  the  suggestion  is  correct,  but  it 
is  impossible  to  see  in  what  respect  the  suggest 
tion  tends  to  support  the  views  of  the  defend- 
ant in  the  present  case. '  ^ 

Suggestion  is  also  made  that  it  is  not  an  ille- 
gal act  to  remove  spirits  from  the  place  where 
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distilled  to  a  bonded  warehouse,  and  that  also 
is  true,  but  the  corollary  attempted  to  be  drawn 
from  the  two  suggestions  is  a  non  sequitur,  and 
6D*]  *cannot  be  sustained,  which  is  that  the 
charge  that  the  spirits  were  removed  from  the 
place  where  distilled,  with  intent  to  defraud  the 
United  States,  cannot  be  true  if  it  appears  that 
the  spirits  were  removed  from  the  distillery  to 
a  bonded  warehouse,  as  the  removal  of  spirits 
from  the  place  where  distilled  to  a  bonded  ware- 
house is  authorized  by  law.  Undoubtedly  such 
a  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  warehouse,  if  made  to  secure 
the  payment  of  the  tax  to  the  government,  is  a 
lawful  act,  but  it  is  equally  clear,  if  the  re- 
moval ib  made  even  to  a  bonded  warehouse  to 
defraud  the  United  States  of  the  tax,  that  the 
act  of  removal  is  illegal,  and  that  the  spirits 
removed  are  forfeited. 

Both  of  these  suggestions,  however,  are 
founded  upon  the  assumed  theory  that  the  rec- 
ord shows  that  the  only  removal  of  the  spirits 
alleged  or  proved  was  a  removal  from  the  place 
where  distilled  to  a  bonded  warehouse,  but  that 
assumption  is  wholly  unsupported  either  by  the 
diarge  contained  in  the  4th  article  of  the  infor- 
mation or  by  the  admission  that  the  4th  article 
is  true,  as  exhibited  in  the  agreed  statement. 
On  the  contrary,  the  4th  article  of  the  informa- 
tion alleges  that  the  spirits  were  removed  from 
the  place  where  distilled,  with  intent  to  defraud 
the  United  States  of  the  tax,  without  any  speci- 
fication as  to  the  place  to  which  the  same  were 
removed,  or  where  they  were  deposited;  nor  is 
€hat  omission  any  objection  to  the  form  of  the 
darge,  as  that  article  of  the  information  fol- 
lows substantially  the  language  of  the  14th  sec- 
tion of  the  act  of  Ck>ngress  on  which  it  is  drawn. 

Tested  by  the  charge,  as  made  in  that  article, 
and  the  admission  applicable  to  it,  as  exhibited 
in  the  agreed  statement,  as  the  question  must 
be,  and  it  is  dear  that  the  spirits  may  have  been 
removed  elsewhere  than  to  a  bonded  warehouse 
before  they  were  placed  in  that  depository  by 
the  owner  and  distiller.  Such  certainly  would 
be  the  legal  conclusion  if  the  defendant  had  de- 
murred to  the  information,  and  the  court  is  of 
the  opinion  that  the  same  conclusion  must  fol- 
low from  the  admission  that  the  4th  article  of 
61*]  the  *  information  is  true,  as  the  admission 
is  expressed  in  the  agreed  statement. 

Henderson,  the  claimant,  purchased  the 
spirits  while  they  were  in  the  bonded  warehouse 
and  after  they  had  been  deposited  therein  by  the 
Oiwner  of  the  distillery  wnere  the  spirits  were 
manufactured,  and  having  made  the  purchase 
without  notice  that  any  fraud  had  been  prac- 
tised by  the  distiller,  and  having  paid  the  tax 
before  the  spirits  were  removed  from  the  bonded 
warehouse,  it  is  insisted  by  his  counsel,  in  every 
possible  form  of  argument,  that  his  title  is  per- 
fect and  that  the  spirits  are  not  liable  to  forfeit- 
ure; but  the  decisive  answer  to  all  that  is,  the 
one  already  given,  that  the  forfeiture  relates 
back  to  the  unlawful  or  wrongful  acts  of  the 
antecedent  owner,  and  that  he  cannot  by  any 
subsequent  transfer  of  the  property  defeat  the 
title  of  the  United  States,  as  settled  by  a  series 
of  decisions  which,  if  traced  to  their  source, 
have  their  origin  in  the  early  history  of  the 
common  law.  4  Bac.  Abr.  by  Bouv.  346 ;  Plow. 
488,  6;  Co.  litt.  25;  1  Chitt.  Cr.  L.  727. 

Rules  of  decision  of  such  long  standing  and 
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so  necessary  to  protect  the  public  revenue  cin- 
not  be  changed,  nor  can  it  be  admitted  that  the 
charge  contained  in  the  4th  article  of  the  infor- 
mation may  not  be  sustained,  even  if  it  appears 
that  the  only  removal  of  the  spirits  made  bj 
the  distiller  was  to  the  bonded  warehouse,  as 
assumed  in  argument  by  the  defendant.  Clark 
V.  Insurance  Co.  1  Story,  109. 

Unquestionably,  a  removal  of  distilled  spirits 
from  the  place  where  distilled  to  such  a  deposi- 
tory, if  made  to  secure  the  payment  of  the  tax, 
is  a  lawful  act,  but  it  is  equally  clear  that  if  it 
is  made  with  intent  to  defraud  the  United 
States  of  the  tax  it  is  an  unlawful  act,  and  sub- 
jects the  spirits  to  forfeiture. 

Grant  that  the  removal  was  rightful,  as  as- 
sumed by  the  circuit  judge,  and  the  conclusion 
which  he  adopted  would  follow,  but  it  cannot 
be  assumed  in  this  case  that  the  removal  was 
*rightful,  as  the  charge  in  the  4th  article  [*62 
of  the  information  is  that  it  was  made  with  in- 
tent to  defraud  the  United  States  of  th*»  tax,  and 
tlie  admission  in  the  agreed  statement  is  that 
the  4th  article  of  the  information  is  true,  which 
shows  as  fully  as  it  can  be  shown  that  the 
United  States  are  entitled  to  a  decree  of  con- 
demnation, unless  it  can  be  established  that  the 
fraudulent  intent  there  charged  could  not  under 
any  circumstances  be  carried  into  effect  by  such 
a  removal  as  that  alleged  in  the  4th  article  of 
the  information  and  admitted  in  the  agreed 
statement. 

Suppose  it  be  true,  as  assumed  in  argument, 
that  the  only  attempt  made  to  execute  the  un- 
lawful intent  charged  was  the  removal  of  the 
spirits  from  the  place  where  distilled,  to  the 
bonded  warehouse,  still  it  would  by  no  means 
necessarily  follow,  as  is  supposed,  that  the  re- 
moval was  a  legal  act;  as  the  removal,  though 
to  a  bonded  warehouse,  may,  nevertheless,  have 
been  made  for  the  express  purpose  to  defraud 
the  United  States  of  the  tax,  and  if  so,  then  the 
removal  was  indubitably  an  illegal  act,  and  the 
spirits  are  properly  subject  to  forfeiture  as 
charged  in  the  information. 

Cases  have  arisen,  as  the  records  of  this  court 
show,  where  the  removal  to  the  bonded  ware- 
house was  made  as  a  part  of  a  preconcerted 
arrangement  with  other  parties  to  avoid  the 
payment  of  the  tax,  and  it  would  not  be  diffi- 
cult to  suppose  other  cases  where  the  removal 
of  the  spirits  from  the  place  where  distilled  to 
the  bonded  warehouse  would  be  a  necessary  part 
of  a  well-devised  scheme  to  defraud  the  United 
States  by  delivering  the  spirits  to  purchasers 
without  the  payment  of  the  duties.  Distilled 
Spirits  J  ante,  170. 

Inspectors  of  spirits  are  required  to  be  ap- 
pointed by  the  Secretary  of  the  Treasury,  and 
all  distilled  spirits,  before  being  removed  from 
the  distillery,  are  required  to  be  inspected  and 
gauged  by  a  general  inspector,  whose  duty  it  is 
to  mark  the  vessels  or  packages  in  the  manner 
required  by  law,  and  penalties  are  prescribed 
and  imposed  in  case  the  *spirits  are  re-  [•SS 
moved  from  tlie  place  where  distilled  without  a 
compliance  with  those  requirements.  14  Stat 
at  L.  156;  14  Stat,  at  L.  481. 

Persons  distilling  spirits,  and  the  owners  of 
stills  used  for  the  purpose  of  distilling  spirits, 
are  required  to  keep  books  and  to  make  certain 
entries  therein,  and  to  render  certain  accounts 
to  assessors;  and  if  they  do  not  comply  ^i^h 
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those  requirements,  they,  also,  are  subject  to 
certain  penalties  for  the  neglect.  14  Stat,  at 
L.    157. 

Bonded  warehouses  are  established  for  the 
storage  of  spirits  to  be  placed  therein  to  secure 
the  payment  of  the  duties  imposed  by  Hv-*, 
and  the  provision  is  that  if  any  person  shall 
ship,  transport  or  remove  any  spirits  under 
any  other  than  the  proper  mark  or  brand, 
known  to  the  trade  as  designating  the  kind 
and  quality  of  the  contents  of  the  casks  or 
packages  containing  the  same,  or  cause  the 
same  to  be  done,  he  shall  forfeit  the  same, 
and  shall,  on  conviction  thereof,  be  subject 
to  and  pay  a  fine  of  $500.    14  Stat,  at  L.  156. 

Cautious  merchants,  in  consequence  of  tho?*e 
regulations,  and  many  others  equally  strin- 
gent, are  often  disinclined  to  purchase  spirits 
at  the  place  where  distilled  lest  they  should 
be  subject  to  forfeiture,  if  equally  favorable 
terms  are  offered  by  other  parties  who  have 
made  deposits  in  the  bonded  warehouses.  Dis- 
tillers, therefore,  intending  to  evade  the  pay- 
ment of  the  duties  may  find  it  a  most  effectual 
way  to  accomplish  their  unlawful  designs,  in 
ease  they  can,  by  bribery  or  otherwise,  secure 
the  co-operation  of  the  inspector,  storekeeper 
or  collector,  to  remove  the  spirits  to  a  bonded 
warehouse,  as  spirits  placed  m  that  depository 
are  less  subject  to  suspicion  and  sell  more 
readily  than  before  they  were  removed  from 
the  place  where  distilled. 

Spirits  placed  in  such  a  depository  sell  more 
readily  than  before  they  were  removed,  be- 
cause they  are  regarded  as  less  likely  to  be 
subject  to  forfeiture  than  while  they  remained 
in  the  distillery;  but  it  is  clear  that  the  the- 
ory that  an  intent  to  defraud  the  United 
States  cannot  be  predicated  of  a  removal  of 
spirits  from  the  place  where  distilled  to  a 
64*]  bonded  warehouse,  *i8  an  erroneous  the- 
ory, as  it  is  manifest  that  the  dishonest  dis- 
tiller, if  he  can  obtain  the  assistance  of  the 
inspector,  storekeeper  or  collector,  as  a  part- 
ner or  agent,  will  find  such  a  removal  an  es- 
sential step  in  almost  every  scheme  which 
he  may  devise  to  accomplish  his  wicked  de- 
signs. 

Viewed  in  any  light,  therefore,  the  court  is 
of  the  opinion  that  the  judgment  of  the  cir- 
cuit court   is   erroneous. 

Questions  are  also  presented  in  the  record 
imder  the  5th  and  6th  articles  of  the  informa- 
tion, but  the  court  having  come  to  the  conclu- 
sion that  the  United  States  are  entiCied  to 
judgment  upon  the  4th  article  of  the  informa- 
tion, do  not  deem  it  necessary  to  express  any 
opinion  as  to  the  other  questions. 

Judgment  rev&rsed,  and  the  cause  remand- 
ed, with  instructions  to  render  judgment  for 
the  United  States. 

Mr.  Justice  Field,  dissenting: 

I  am  unable  to  concur  in  the  judgment  of 
the  majority  of  the  court,  and  will  briefly 
state  the  grounds  of  my  dissent. 

The  proceeding  is  an  information  for  the 
forfeiture  of  one  hundred  barrels  of  distilled 
spirits.  The  forfeiture  is  not  decreed,  on  the 
ground  that  the  government  has  not  received 
the  taxes  levied  on  the  spirits^  for  it  is  ad- 
mitted that  these  have  been  paid;  nor  on  the 
ground  that  the  claimant  has  committed  or 
participated  in  the  commission  of  any  fraud 
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in  the  acquisition  of  the  property,  for  it  is 
conceded  that  he  purchased  the  spirits  in  good 
faith  without  knowledge  of  any  defect  or  taint 
in  his  vendor's  title.  Nor  is  the  forfeiture  in- 
flicted for  any  violation  of  law,  in  act  or  deed, 
on  the  part  of  the  distiller  of  whom  the  claim- 
ant purchased.  He  only  removed  the  spirits 
from  the  place  of  their  manufacture  to  the 
bonded  warehouse  of  the  United  States,  and 
that  was  a  lawful,  and  not  an  unlawful  act. 
The  forfeiture  is  decreed  because  the  former 
owner,  in  removing  the  spirits  to  the  bonded 
warehouse,  intended  at  the  time  to  defraud 
the  government  *of  the  tax  thereon —  [•BS 
an  intent,  however,  which  he  never  attempted 
to  carry  into  execution. 

We  thus  have  this  singular  and,  I  venture 
to  say,  unprecedented  fact,  in  the  history  of 
judicial  decisions  in  this  country,  that  the 
property  of  a  citizen  honestly  acquired,  with- 
out suspicion  of  wrong  in  his  vendor,  is  for- 
feited and  taken  from  him  because  such  ven- 
dor, at  some  period  whilst  owning  the  prop- 
erty, conceived  the  intent  to  defraud  the  gov- 
ernment of  the  tax  thereon,  although  such  in- 
tent was  never  developed  in  action,  and  for 
the  execution  of  which  no  step  was  ever  taken. 

The  presumption  is  that  the  majority  of 
the  court  are  right  in  this  decision,  and  that 
the  minority  are  mistaken  in  their  views  of 
the  law  governing  the  case.  It  is,  therefore, 
with  diffidence  that  I  venture  to  dissent  from 
their  judgment,  a  diffidence  which  is  greatly 
augmented  by  the  declaration  of  the  majority, 
that  it  is  impossible  to  escape  the  conclusion 
which  they  have  reached. 

But  for  this  conclusion  I  should  have  sup- 
posed that  it  would  have  been  impossible,  at 
this  day  and  in  this  age,  and  in  our  country, 
to  obtain  a  decree  confiscating  the  property 
of  a  citizen  for  an3rtbing  which  a  former  own- 
er of  the  property  may  have  intended  to  do, 
but  never  did,  with  respect  to  it.  I  should 
have  said  that  the  intentions  of  the  mind  ly- 
ing dormant  in  the  brain,  had  long  since 
ceased  to  be  subjects  for  which  legislatures 
prescribed  punishment.  Against  threatened 
injuries  to  person  or  property  remedies  are 
provided;  and  this,  it  is  believed,  is  the  ex- 
tent to  which  legislation  can  legitimately  go 
with  respect  to  intentions,  however  fraudu- 
lent or  wicked,  so  long  as  they  remain  unde- 
veloped by  action.  Penalties  and  forfeitures 
are  not  inflicted  at  this  day  in  any  civilized 
and  free  government  for  the  motives  with  which 
lawful  acts  are  done. 

The  inability  to  ascertain,  with  certainty, 
the  intentions  of  a  party,  except  as  they  are 
exhibited  in  his  acts,  and  the  injustice  which 
must  necessarily  follow  any  attempt  to  inflict 
punishment  for  them,  except  as  they  are  thus 
exhibited,  have  hitherto,  in  this  country,  pre- 
vented any  legislation  of  'that  char-  [•66 
acter,  unless  such  legislation  is  found  in  the 
present  Revenue  Act  of  Congress.  The  in- 
justice in  its  operation  of  such  legislation,  as- 
suming such  legislation  to  exist,  could  not 
be  more  strikingly  illustrated  than  in  the 
present  case.  But  I  am  not  prepared  to  ad- 
mit, notwithstanding  the  cogency  and  persua- 
siveness of  the  able  and  elaborate  argument  in 
the  opinion  of  the  majority,  that  there  is  any 
such  legislation  on  our  statute  book. 

The  act  of  Congress  under  which  this  nro* 
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ceeding  was  taken  provides,  in  its  28th  section 
(14  Stat,  at  L.  156),  for  the  establishment  of 
bonded  warehouses  for  the  storage  of  spirits 
"to  secure  the  payment  of  the  internal  reve- 
nue tax  thereon,'*  and,  in  its  45th  section,  pro- 
hibits "the  removal  of  distilled  spirits  (14 
Stat,  at  L.  163),  from  the  place  where  the 
same  are  distilled,  otherwise  than  into  a  bond- 
ed warehouse,  as  provided  by  law,"  imposing 
penalties  upon  parties  making  such  removal, 
and  declaring  that  "the  distilled  spirits  so  re- 
moved" shadl  be  forfeited  to  the  United 
States. 

The  same  act  declares,  in  its  14th  section 
(14  Stat,  at  L.  151),  that  if  any  goods  or 
commodities,  upon  which  a  tax  is  imposed,  or 
the  materials,  utensils,  or  vessels,  proper  or 
intended  to  be  used  in  their  manufacture,  are 
removed,  deposited,  or  concealed  in  any  place, 
with  "intent  to  defraud  the  United  States  of 
such  tax,  or  any  part  thereof,"  they  shall  be 
forfeited  to  the  United  States.  And  it  is  up- 
on the  language  of  this  section,  as  applied  to 
the  facts  admitted  by  the  parties,  that  the 
majority  of  the  court  found  the  decree  of  for- 
feiture. 

The  language  is  undoubtedly  broad  enough 
to  cover  any  removal  of  spirits,  upon  which  a 
tax  has  been  imposed,  from  their  place  of 
manufacture;  and,  if  it  has  any  reference  to 
articles  of  that  character,  it  must  be  construed 
in  connection  with  the  language  of  the  45th 
section.  And  the  evident  meaning  of  the  two 
sections,  if  they  are  construed  together,  is 
that  the  removal,  for  which  a  forfeiture  is  de- 
clared, is  a  removal  to  some  other  place  than 
67*]  a  bonded  *warehouse  of  the  United 
States.  Of  a  removal  to  such  warehouse  it 
is  difficult  to  perceive  how  an  intent  to  de- 
fraud the  government  can  be,  in  truth,  af- 
firmed. It  would  be  as  reasonable  to  declare 
that  a  debtor  had  an  intention  to  defraud 
his  creditor  when  he  placed  in  the  hands  of 
the  latter  the  money  to  pay  his  demand.  It 
is  plain,  in  my  judgment,  or  rather  I  should 
have  said  it  was  plain  but  for  the  opinion  of 
the  majority,  that  the  removal  of  spirits  for- 
bidden by  that  section  is  a  removal  to  some 
place  beyond  the  reach  of  the  government,  or 
where  the  government  would  be  in  some  way 
embarrassed  or  obstructed  in  the  collection  of 
its  tax.  It  seems  to  me  a  strange  applica- 
tion of  the  prohibition  to  make  it  cover  a  re- 
moval of  spirits  to  a  warehouse  specially  pro- 
vided by  the  government  for  their  reception, 
and  where  they  are  placed  in  the  possession 
and  custody  of  the  officers  of  the  United 
States. 

But  I  am  unable  to  convince  myself  that  the 
14th  section  has  any  reference  whatever  to 
the  removal  of  distilled  spirits.  The  previous 
sections  of  the  act  relate  to  taxes  on  a  great 
variety  of  articles,  of  several  hundred  dif- 
ferent kinds,  and  it  does  not  include  distilled 
spirits  among  them.  The  removal  mentioned 
in  the  14th  section  would  seem,  therefore,  to 
apply  to  the  removal  from  the  place  of  their 
manufacture  of  the  articles  thus  previously 
designated,  or  at  least  of  articles  mentioned 
in  the  statute,  for  the  removal  of  which  no 
different  penalties  are  specifically  presoribed. 

The  sections  of  the  act,  from  the  21st  to 
the  45th  inclusive,  relate  to  the  tax  on  dis- 
tilled Boirits,  and  contain  numerous  provi- 
820 


sions  applicable  only  to  them.  The  punish- 
ment they  prescribe  for  the  removal  of  the 
spirits  from  the  place  of  their  manufacture, 
otherwise  than  to  a  bonded  warehouse,  in  ad- 
dition to  their  forfeiture,  is  different  from  the 
penalty  prescribed  by  the  14th  section,  for  tb« 
like  removal  of  other  goods.  This  fact  would 
seem  to  be  conclusive,  if  other  reasons  were 
wanting,  that  the  14th  section  has  no  refer- 
ence to  the  removal  of  distilled  spirits.  The 
special  provisions  respecting  them  should  ex- 
cept *theni,  according  to  all  established  [♦68 
canons  of  interpretation,  from  the  general 
language  of  that  section. 

"That  a  law,"  says  Chief  Justice  Marshall, 
"is  the  best  expositor  of  itself,  that  every 
part  of  an  act  is  to  be  taken  into  view  for  the 
purpose  of  discovering  the  mind  of  the  legis- 
lature, and  that  the  details  of  one  part  ma; 
contain  regulations  restricting  the  extent  of 
general  expressions  used  in  another  part  of 
the  same  act  are  among  those  'plain  rules 
laid  down  by  common  sense  for  the  exposi- 
tion of  statutes,  which  have  been  uniformlj 
acknowledged."  Pennington  v.  Cos^e,  2 
Cranch,  52. 

And  it  is  laid  down  in  the  elementary  trea- 
tises that  where  a  general  intention  is  ex- 
pressed in  one  part  of  a  statute,  and  a  partic- 
ular intention  in  another  part,  inconsist^t 
with  the  general  intention,  the  particular  in- 
tention is  to  be  regarded  as  an  exception.  Pot- 
ter's Dwar.    Stat.    110;    Sedg.    Stat.   423. 

The  suggestion  by  the  counsel  of  the  govern- 
ment, that  a  removal  of  distilled  spirits  to  a 
bonded  warehouse,  although  the  law  provides 
for  such  removal  as  a  means  for  securing  the 
payment  of  the  tax,  may  be  made  with  intent 
to  defraud  the  United  States  of  such  tax,  in- 
asmuch as  there  may  be  an  agreement  between 
distillers  and  warehousemen  to  have  the  spir- 
its secretly  drawn  out  from  the  vessels,  or  to 
have  the  spirits  released  upon  insufficient  se- 
curity, does  not  strike  me  as  entitled  to  any 
consideration  in  this  case.  Conspiracies  there, 
undoubtedly,  may  be  with  officers  of  the  Unit- 
ed States  to  defraud  the  government,  but  in 
the  absence  of  any  proof  tending  to  establish 
such  a  conspiracy,  the  court  would  not  be  jus- 
tified in  imagining  its  existence  for  the  pur- 
pose of  working  a  forfeiture  of  goods  in  the 
Jiands  of  an  innocent  party.  It  would  rather 
indulge  the  more  rational  and  just  presump- 
tion that  all  the  officers  of  the  government  did 
their  duty,  until  at  least  some  evidence  to  the 
contrary  was  produced. 

This  is  a  case  of  great  hardship  and  mani- 
fest injustice.  The  claimant  found  the  spir- 
its in  a  bonded  warehouse  of  the  *gov-  [♦69 
ernment,  in  custody  of  the  officers  of  the  Unit- 
ed States.  He  paid  to  them  the  tax  due  on 
the  goods,  and  he  paid  to  the  owner  their 
value.  He  had  no  suspicions  that  his  vendor 
ever  entertained  any  intention  to  defraud  the 
government  of  the  tax  levied  on  ,them,  and  if 
he  ever  had  such  suspicions  he  might  well 
have  supposed  that  his  vendor  had  repented 
of  his  intention,  when  he  delivered  the  prop- 
erty to  the  keeping  of  the  officers  of  the  Unit- 
ed States. 

The  government  through  its  officers  took 
from  the  innocent  purchaser  the  duties  upon 
the  goods,  thus  saying  to  him  that  the  gcKxis 
then  belonged  to  the  distiller  who  placed  them 
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in  the  warehouse.  The  government  now  de- 
clares through  its  ofUcers  that  these  goods  all 
tne  time  belonged  to  it  by  reason  of  the  pre- 
vious forfeiture,  and  thus  the  honest  claim- 
ant loses  both  the  taxes  and  the  goods,  or  at 
least  is  left  to  the  doubtful  chances  of  obtain- 
ing the  former  by  petition  to  the  government, 
ind  the  latter  by  action  against  his  vendor. 

The  object  of  the  act  of  Congress,  under 
which  the  forfeiture  is  declared,  is  to  raise 
revenue;  and  it  seems  to  me  that  the  severe 
construction  in  favor  of  forfeitures  in  the 
hands  of  innocent  parties  given  by  the  ma- 
jority of  the  court,  must  have  a  tendency  to 
defeat  this  object;  for  it  will  scarcely  be  pos- 
sible for  any  one  to  purchase  merchandise 
with  safety  when  it  may  be  seized  and  for- 
feited in  his  possession  for  reasons  such  as 
are   assigned    in    this    case. 

I  am  of  the  opinion  that  the  judgment  of 
^he  court  below  should  be  affirmed,  and  in 
this  opinion  I  am  authorized  to. say  that  the 
Chief  Justice  and  Mr.  Justice  Miller  con- 
cur. 


PETER  CONRAD,  Appt,, 

V, 

HIRAM  K.  HAZLETT  et  al. 

Collision — steamboat  held  in  fault  for  change 
of  course — damages. 

Where  a  steamboat  in  ascending  a  river  did  not 
keep  her  proper  side  of  the  river,  as  her  signal  in- 
dicated, but  changed  her  course,  she  was  charge- 
able with  negligence  for  a  collision,  of  which  her 
change  of  course  was  the  proximate  cause. 

Where  the  proof  is  not  clear  that  the  other 
oteamer,  which  was  sunk,  was  not  raised  as  soon  as 
the  might  have  been,  the  damages  will  not  be  di- 
u.inibhed. 

[No.    108.] 

Argued  Feb.  29  and  Mar,  i,   t872.      Decided 

Mar,  25,  1872, 

APPEAL  from  the    Circuit    Court    of    the 
United  States  for  the  District  of  Missouri. 
The   case  is   stated   by   the   court. 
Messrs,    John    A.    Wills,    J.    B,    Rankin, 
Lander  d  Merriman  for  appellant. 

Messrs,  F.  A.  Dick  and  James  0,  Broadhead 
for  appellees. 

Mr.  Justice  DaTis  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  the 
steamers  Katie  and  Des  Moines,  while  navi- 
gating the  Ohio  river  on  the  night  of  the  22d 
of  November,  1864.  The  Katie  was  descend- 
ing and  the  Des  Moines  ascending  the  river. 
When  near  the  head  of  Diamond  island  they 
came  in  contact  and  the  Katie  immediately 
sank  and  became  a  total  loss.  The  district 
court  adjudged  both  vessels  to  be  in  fault, 
and  the  circuit  court,  on  appeal,  affirmed  this 
judgment.  As  the  owners  of  the  Katie  did 
not  appeal  from  this  decision,  the  only  ques- 
tion for  investigation  here  is,  whether  the  Des 
Moines  was  in  fault.  As  is  usual  in  cases  of 
this  character,  there  is  a  conflict  of  testimony 
between  the  officers  and  crew  of  the  two  boats, 
on  important  points;  but  the  physical  facts 
of  the  case  establish  the  proposition  that,  on 
the  disputed  point  of  most  significance,  the 
Des  Moines  was  blamable.  Tlie  Des  Moines, 
following  the  course  of  the  channel,  had 
crossed  over  from  the  foot  of  Diamond  island 
toward  tne  Indiana  shore,  and  being  an  as- 
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cending  boat,  according  to  the  well-settleH 
rules  of  navigation,  had  the  choice  of  po- 
sition in  the  river.  This  choice  was  taken  by 
blowing  two  whistles,  which  told  the  officers 
of  the  Katie  that  she  intended  to  keep  along 
the  Jndiana  shore,  which  was  to  her  larboard, 
while  the  Kentucky  or  Diamond  island  shore 
was  to  the  larboard  of  the  Katie.  The  Des 
Moines,  instead  of  keeping  to  the  larboard,  as 
her  signal  indicated,  was  at  the  time  of  the 
collision  turned  to  the  starboard.  This  if 
proved  by  the  nature  of  the  injuries  received 
by  both  boats,  the  injury  to  the  Katie  being 
on  her  starboard  side,  while  the  Des  Moines 
was  struck  on  her  larboard  bow.  If,  as  is 
claimed  for  the  Des  Moines,  she  had  gone  to 
the  larboard  until  she  got  close  to  the  Indiana 
shore,  and  then,  as  her  pilot  says,  he  "kept 
her  straight  in  the  river**  and  while  in  that 
position  the  Katie  came  down  onto  her;  this 
could  not  have  happened,  for,  if  the  Katie 
struck  her  on  the  larboard,  the  larboard  side 
of  both  boats  would  have  been  injured,  and 
if  on  her  starboard,  then  the  starboard  side 
of  both  boats  would  have  been  injured;  but  if 
both  boats  were  heading  toward  the  Kentucky 
shore,  the  one  coming  down  and  the  other 
going  up,  and  a  collision  ensued,  it  would 
have  brought  the  starboard  of  the  one  in  con- 
act  with  the  larboard  of  the  other.  This  was 
what  occurred  in  this  case,  and  shows  clearly 
that  the  Des  Moines  did  not  obey  her  own 
signals,  and  was  therefore  chargeable  with 
negligence. 

It  is  unnecessary  to  consider  whether  the 
Des  Moines  is  not  blamable  in  other  particu- 
lars, for  this  change  of  course,  being  the  prox- 
imate cause  of  the  collision,  is  enough  to  con- 
demn her. 

It  is  insisted,  on  the  part  of  the  appellee, 
that  there  was  not  sufficient  effort  to  raise 
the  Katie  after  the  accident,  and  that  the 
Des  Moines  should  not  be  visited  with  the 
consequences  of  this  neglect.  But  there  is  no 
proof  that  the  Katie  could  have  been  raised 
if  an  earlier  effort  had  been  made.  If  full 
effect  be  given  to  the  evidence  on  this  sub- 
ject, it  may  tend  to  create  a  suspicion  that 
the  owners  of  the  Katie  did  not  engage  the 
wrecker  soon  enough,  but  it  does  nothing 
more.  Leezer,  the  wrecker,  who  had  to  stop 
work  on  account  of  the  rise  in  the  river,  is 
unable  to  tell  the  condition  of  the  river  for 
the  two  previous  weeks;  nor  can  he  say 
whether  his  business  would  have  been  inter- 
rupted had  he  commenced  proceedings  ten 
days  before.  It  would  seem  as  if  an  intelli- 
gent river  man  ought  to  have  known  these 
things;  but  in  the  absence  of  proof  on  these 
points,  there  is  no  data  on  which  to  base  a 
conclusion  that  an  earlier  effort  would  have 
been  successful,  and  there  is  no  pretense,  aft- 
er the  work  was  begun,  that  it  was  not  con- 
tinued  long  enough. 

The  decree  of  the  Circuit  Court  is  affirmed. 


[♦1 


•UNITED   STATES,   Appt,, 

V. 

THOMAS   G.    W.    CRUSELL. 

(See  S.  C.  14  Wall.  1-5.) 
Claims    under   the  captured    and    abandoned 

property  act. 

Where  property  was  in  possession  of  the  off^cpr^ 
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of  the  government,  under  the  captured  and  aban- 
doned property  act.  It  Is  to  oe  presumed  that  they 
performed  their  duty  and  sold  it.  and  placed  the 
proceeds  in  the  Treasury,  and  the  claimant  can  re- 
cover in  the  court  of  claims  for  the  same. 

[No.  24.] 

Argued  Feb.  26,  1872.    Decided  Mar.  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court 
Messrs.  B.  H.  Bristow,  Solicitor  Qen.,  and 
C.  H.  Hill,  Asst.  Aity-Oen.,  for  appellant. 

Messrs.  Hnghes,  Denver  d  Peck  for  appel- 
lee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
court  of  claims  in  favor  of  the  claimant,  un- 
der the  abandoned  and  captured  property  act. 

It  appears,  from  the  certificate  of  the  court, 
that  no  aid  or  comfort  was  given  by  the  claim- 
ant to  the  Rebellion  against  the  United 
States.  It  appears,  further,  that  a  large 
quantity  of  cotton,  inchiding,  as  alleged,  73 
bales  belonging  to  the  claimant,  was  sold  and 
the  proceeds  thereof  paid  into  the  Treasury. 
The  only  question  in  the  case  is,  whether  these 
73  bales  were,  in  fact,  so  included. 

They  were  in  the  possession  of  the  quarter- 
master in  charge  of  captured  and  abandoned 
property  in  Atlanta,  in  October,  1864.  This 
quartermaster  in  that  month  shipped  to  the 
ofticer  in  charge  of  military  railroad  trans- 
portation at  Nashville,  130,605  pounds  of 
cotton;  but  whether  the  cotton  of  the  claim- 
ant was  included  in .  the  shipment,  is  not 
shown.  It  seems,  however,  that  the  officer  in 
charge  turned  over  to  the  Treasury  agent  at 
Nashville,  1,382  bales,  and  a  large  quantity 
of  loose  cotton,  coming  from  Atlanta,  Chatta- 
nooga, and  points  beyond  Chattanooga,  in 
Georgia.  The  cotton  received  by  this  agent 
wad  forwarded  to  the  supervising  agent  at 
Cincinnati  and  sold  by  him  and  the  proceeds 
paid  into  the  Treasury. 

It  is  shown  that  in  the  month  of  December, 
1864,  there  was  a  sale  of  cotton  at  Cincinnati, 
and  sundry  bales  of  cotton  marked  with  the 
claimant's  mark  were  sold.  Whether  the  per- 
son conducting  the  sale  was  the  supervising 
agent  of  the  Treasury  Department,  does  not 
appear. 

Presuming,  however,  that  the  officers  of  the 
government  performed  their  duty,  there  can 
be  no  doubt  that  the  quartermaster  at  Atlan- 
ta forwarded  to  the  officer  in  charge  of  mil- 
itary railroad  transportation,  the  cotton  of 
the  claimant;  and  that  this  officer  turned  over 
the  cotton  to  the  agent  at  Nashville,  by  whom 
it  was  forwarded  to  Cincinnati  and  sold  by 
the  supervising  agent  there.  The  presump- 
tion in  this  case  is  strengthened  by  the  fact 
that  heavy  statutory  penalties  would  be  in- 
curred by  neglect  of  duty.  There  is  nothing  in 
the  case  to  repel  this  presiunption.  If  any 
5**]  evidence  to  this  effect  exists,  *it  must 
be  contained  in  the  books  of  the  Treasury  De- 
partment, and  these  are  under  the  control 
of   the   defendant. 

We  think,  therefore,  that  the  conclusion  of 
the  court  of  claims,  that  the  proceeds  of  the 
73  bales  of  cotton  belonging  to  the  claimant 
were  paid  into  the  Treasury,  and  that  the 
claimant  was  entitled  to  judgment,  was  right. 
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Its  judgment  in  favor  of  the  claimant  must, 
therefore,  he  affirmed. 

Mr.  Justice  Davis,  dissenting: 

In  my  opinion,  the  burden  of  proof  in  this 
case  is  on  the  claimant  to  show  that  the  mon- 
ey which  he  seeks  to  obtain  under  the  cap- 
tured and  abandoned  property  act  has  been 
paid  into  the  Treasury.  The  court,  in  its 
opinion,  throws  the  burden  of  proof,  on  this 
point,  on  the  United  States,  and  on  that  ac- 
count I  am  constrained  to  dissent  from  the 
judgment  in  the  case. 

I  am  authorized  to  say  that  Mr.  Justice 
Swayne  and  Mr.  Justice  Miller  concur  in 
this  dissent. 


PAUL  SEARS  et  al.,  Libelants,  AppU., 

V. 

THE  BRITISH  STEAMER  SCOTIA,  her 
Tackle,  etc.,  The  British  &  North  American 
Koyal  Mail  Steam-Packet  Company,  Clain^ 
ant. 

(See  S.  C.  "The  Scotia,"  14  Wall.  170-189.) 

Duty  of  steamer  meeting  vessel — duty  of  ves- 
sel— fault  of  steamer  or  ship — law  of  the 
sea — rules  of  navigation — insufficient    light. 

1.  A  steamer  meeting  a  sailing  vessel,  proceedinf 
in  such  a  direction  as  to  involve  risk,  must  keep  ont 
of  the  way.  and  nothing  but  inevitable  accident  or 
the  conduct  and  movements  of  the  ship  can  repel 
the  presumption  that  she  was  negligent,  arlsins 
from  the  fact  of  collision. 

2.  The  ship  must  keep  her  course,  and  do  nothing 
to  mislead. 

3.  A  steamer  is  not  bound  to  take  any  steps  to 
avoid  a  collision,  until  danger  of  collision  Is  appre- 
hended. 

4.  Where  the  measures  taken  by  her  to  avoid  a 
collision  would  have  heen  successful  if  they  had  not 
been  counteracted  by  the  constant  veering  of  the 
other  vessel,  she  was  not  chargeable  with  fault. 

5.  A  ship  cannot  he  condemned  for  doing  that 
which  by  tlie  laws  of  its  origin  or  ownership  It  was 
required  to  do,  nor  secure  an  advantage  by  viola- 
tion of  those  laws,  unless  It  is  l)eyond  tnelr  domain 
when  upon  the  high  seas. 

6.  No  single  nation  can  change  the  law  of  the 
sea.  That  law  is  of  universal  obligation.  «  It  rests 
upon  the  common  consent  of  civilized  communities. 

7.  Where  rules  of  navigation  are  accepted  as 
obligatory  rules  by  more  than  thirtv  of  the  prin- 
cipal commercial  states  of  the  world,  they  may  be 
regarded  as  laws  of  the  sea,  and  of  that  fact  this 
cuurt  may  take  judicial  notice. 

8.  The  violation  of  maritime  law  by  a  vesseU  In 
carrying  a  white  light  and  her  carrying  it  on  deck 
instead  of  at  her  mast-head,  rendered  her  in  fault, 
and  deprived  her  of  all  remedy  for  a  collision. 

[No.   93.] 
Argued  Feb.  29,  1872.   Decided  Mar.  25,  1872. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of   New    York. 

The  appellants  filed  their  libel  in  the  dis- 
trict court,  as  owners  of  the  American  ship 
Berkshire,  and  in  behalf  of  the  owTiers  of  the 
cargo,  to  recover  damages  sustained  in  a  col- 
lision in  mid-ocean  with  the  British  steamship 
Scotia.  The  district  court  decided  in  favor  of 
the  claimant  of  the  Scotia,  and  this  decree 
was  affirmed  by  the  circuit  court. 

The  facts  are  stated  by  the  court. 

Mr.  James  C  Carter  for  appellants. 

Note. — Collision;  rights  of  nteam  and  saUinff 
vessels  with  reference  to  each  other,  and  in  passiitq 
and  meeting — see  notes,  13  L.  ed.  U.  S.  537 ;  25 
L.  ed.  U.  S.  168 ;  28  C.  C.  A.  532 ;  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  steamer  meet^ 
steamer — see  notes,  14  L.  ed.  U.  S.  68 ;  33  L.  ed. 
U.  S.  453 ;  30  C  C  A.  630 ;  60  C.  C.  A.  254. 
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Messrs,  D.  D.  Lord  and  E.  C  Benedict 

for   appellees. 

Mr.  Justice  Strong  delivered  the  opinion 
of  the  court: 

This  case  grew  out  of  a  collision  on  the  high 
seas  between  the  American  ship  Berkshire  and 
the  British  steamer  Scotia,  in  consequence  of 
which  the  ship  was  sunk  and  totally  lost. 
The  vessels  collided  at  night  on  the  8th  of 
April,  1867,  in  about  mid-ocean,  when  the 
Berkshire  was  on  a  voyage  from  New  Orleans 
to  Havre,  and  the  Scotia  was  passitlg  from 
Liverpool  to  New  York.  Immediately  prior 
to  their  sighting  each  other,  the  ship  was  sail- 
ing in  a  course  southeast  by  east  one  half 
■east,  with  the  wind  free,  blowing  from  about 
south-southwest,  and  the  Scotia  was  steering 
west  by  north  one  half  north.  Thus  the 
courses  intersected  at  an  angle  of  exactly  one 
point.  The  Scotia  was  first  seen  from  the 
Berkshire,  bearing  about  one  point  off  the 
ship's  port  bow,  at  a  distance  apparently  of 
five  or  six  miles.  Then  the  steamer's  white 
mast-head  light  only  was  seen;  but  immediate- 
ly upon  its  discovery,  an  order  was  given  to 
keep  the  ship  luffed,  the  effect  of  which  was 
to  change  her  course  more  to  the  southward. 
How  long  she  was  kept  upon  this  new  course 
was  not  precisely  attainable,  but  the  evidence 
makes  it  manifest  that  it  must  have  been  at 
least  ten  minutes.  The  ship's  mate,  who  gave 
the  order,  estimates  the  time  at  from  ten  to 
fifteen  minutes,  in  which  he  is  sustained  by 
others,  and  there  is  nothing  in  the  proofs  to 
show  that  it  was  less.  Assuming  his  estimate 
to  be  correct,  during  that  pericS  the  vessels, 
moving  at  the  speed  at  which  it  is  proved 
they  moved,  must  have  lessened  the  distance 
between  them  at  least  three  or  four  miles, 
and  they  could  not  have  been  more  than  about 
two  miles  apart,  when  the  ship's  helm  was  put 
to  starboard,  ancf  when  she  bore  away  to  the 
northward,  directly  across  the  steamer's  bow. 

It  is  plain  that  had  the  ship  continued  on 
her  course  after  she  first  saw  the  steamer's 
bright  light,  there  could  have  been  no  colli- 
sion. And,  still  more;  had  she  not  after- 
wards and  when  near  the  steamer  put  her 
helm  to  starboard  she  would  have  been  out 
•of  all  danger.  Even  when  she  first  sighted 
the  Scotia  she  had  passed  the  point  at  which 
tier  course  and  that  of  the  steamer  intersected. 

This  is  a  necessary  sequence  from  the  facts 
that  the  angle  between  the  courses  of  the  two 
vessels  was  exactly  one  point,  and  that  the 
light  of  the  steamer,  when  first  seen,  bore  from 
a  point  to  a  point  and  a  half  off  her  port 
181*]  bow.  Besides,  when  the  *ship  was  first 
seen  from  the  steamer,  her  bearing,  it  is  clear- 
ly proved,  was  from  a  point  to  two  points  off 
the  steamer's  port  bow.  Such  a  bearing  was 
impossible  unless  the  ship  had  already  crossed 
the  line  of  the  Scotia's  course,  and  passed  the 
point  at  which  the  vessels  could  have  come 
together  unless  one  or  the  other  had  taken 
a  new  direction.  They  must  have  passed 
Avith  a  wide  berth  between  had  the  ship  made 
no  change  of  her  helm,  or  had  she  kept  her 
luff  in  obedience  to  the  mate's  order.  But 
by  putting  her  helm  hard  a-starboard  she  was 
made  to  change  her  course  constantly  till  the 
•collision  occurred.  Even  before  she  bore  away, 
i^he  rpd  light  of  the  steamer  was  seen  by  her 
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wheelman,  and  probably  by  her  lookout,  if 
not  indeed  by  her  master,  doubtless  in  time 
even  then  to  escape  harm.  Had  it  not  been, 
then,  for  the  unfortunate  order  of  the  master 
to  starboard  her  helm,  and  bear  away  before 
the  wind,  this  case  could  not  have  arisen. 

It  must,  however,  be  conceded  that  this,  of 
itself,  is  not  sufficient  to  excuse  the  Scotia, 
if  she  failed  to  adopt  such  precautions  as 
were  in  her  power,  and  were  necessary  to 
avoid  a  collision.  Meeting  a  sailing  vessel 
proceeding  in  such  a  direction  as  to  involve 
risk,  it  was  her  duty  to  keep  out  of  the  way, 
and  nothing  but  inevitable  accident,  or  the 
conduct  and  movements  of  the  ship,  can  repel 
the  presumption  that  she  was  negligent,  aris- 
ing irom  the  fact  of  collision.  But  this  duty 
of  the  steamer  implies  a  correlative  obliga- 
tion of  the  ship  to  keep  her  course,  and  to 
do  nothing  to  mislead.  Nor  is  a  steamer  called 
to  act,  except,  when  she  is  approaching  a  ves- 
sel in  such  a  direction  as  to  involve  risk  of 
collision.  She  is  required  to  take  no  precau- 
tions when  there  is  no  apparent  danger. 

To  determine,  then,  whether  the  Scotia  is 
responsible  for  the  collision  of  which  the  li- 
belants complain,  it  is  necessa-ry  to  look  more 
fully  into  the  circumstances  which  preceded 
and  attended  the  disaster.  Without  going 
through  the  evidence  in  detail,  although  we 
have  carefully  examined  it  all,  we  think  the 
following   are   established    facts: 

1.  The  Berkshire,  when  she  first  discovered 
the  Scotia's  mast-head  light,  carried  only  a 
white  light  at  her  bow  fastened  to  her  anchor 
stock,  and  raised  about  four  feet.  She  carried 
no  other  lights.  Immediately  on  her  sight- 
ing the  steamer,  which  was  at  most  from  fif- 
teen to  twenty  minutes  before  the  collision, 
she  luffed  so  as  to  head  more  into  the  wind, 
and  thus  diverge  farther  from  the  course  of 
the  steamer,  and  continued  in  this  new  direc- 
tion ten  or  fifteen  minutes,  when  she  could 
not  have  been  more  than  one  or  two  miles 
from  the  Scotia.  Her  helm  was  then  sudden- 
ly put  to  starboard;  then  steadied  for  a  brief 
period;  then  put  hard  a-starboard,  and  kept 
there;  thus  pointing  her  directly  across  the 
bow  of  the  approaching  vessel.  By  keeping 
her  helm  hard  a-starboard,  she  was  made  to 
change  her  course  constantly  until  the  col- 
lision occurred.  Even  before  she  bore  away, 
the  red  light  of  the  steamer  was  seen  h^  her 
wheelman  and  probably  by  her  lookout,  if  not 
indeed,  by  her  master,  doubtless,  in  time  even 
then  to  escape  harm.  Had,  therefore,  the  or- 
der to  starboard  not  been  given,  or  had  it 
been  countermanded  when  the  red  light  was 
seen,   there   could   have   been   no  collision. 

2.  The  Scotia  first  saw  the  white  light  on 
the  Berkshire  off  her  port  bow,  from  one  to 
two  points,  and  very  naturally  supposed  it  at 
a  much  greater  distance  than  it  was  in  fact. 
The  location  of  the  light  warranted  the  sup- 
position and,  if  its  color  did  not  justify  the 
belief  that  it  was  on  a  steamer,  it  certainly 
gave  no  indication  that  it  was  on  a  sailing 
vessel.  Her  own  lights  were  all  properly  set, 
a  white  light  at  her  mast-head,  a  green  light 
on  her  starboard,  and  a  red  light  on  her  port 
side,  all  burning  brightly.  She  had  her  look- 
outs properly  stationed,  and  there  was  no  neg- 
lect in  discovering  the  ship's  light  in  due 
season.     We  think  it  also  proved,  that  after 
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its  discovery  it  did  open  on  the  steamer's  port 
bow.  It  is  immaterial  how  much  it  opened; 
for  if  it  receded  at  all  it  indicated  clearly 
that  there  was  then  no  danger  of  collision 
without  some  change  of  course  and,  conse- 
quently, no  necessity  to  take  measures  to 
avoid  one.  Whether  the  ship  had  then  turned 
her  course  northward  it  is  not  indispensable 
to  determine.  The  weight  of  the  evidence  is, 
we  think,  that  she  had  not;  but  if  she  had, 
it  is  still  proved  that  her  light  opened  on  the 
Scotia's  port  side,  after  it  was  first  seen  and 
before  the  steamer's  course  was  changed.  This 
was  quite  possible,  in  consequence  of  the  near 
proximity  of  the  vessels,  the  westward  ad- 
vance of  the  Scotia,  and  the  constantly  chang- 
ing course  of  the  Berkshire,  and  we  have  very 
little  doubt  that  such  was  the  fact.  Soon  aft- 
er, and  solely  because  of  the  ship's  change  of 
course,  her  light  began  to  close  in  on  the 
steamer's  bow,  and  then,  for  the  first  time, 
was  there  any  apparent  danger  of  collision. 
Then  the  Scotia's  helm  was  immediately  port- 
ed, then  hard  ported,  and  observing  that  the 
ship's  light  still  closed  in,  orders  were  given 
in  quick  succession,  to  half-speed,  slow,  re- 
verse and  back;  but  notwithstanding  these  or- 
ders, which  were  all  promptly  obeyed,  the  vessels 
came  together,  and  the  Berkshire  was  sunk. 

Was,  then,  the  Scotia  in  fault?  If  she  was, 
the  fault  must  h&ve  been  either  that  she  did 
not  change  her  helm  sooner,  or  that  she  port- 
ed, or  that  she  was  unjustifiably  late  in 
slackening  her  speed  and  reversing  her  en- 
gines. No  other  fault  is  imputed  to  her.  We 
have  already  said  that  she  was  not  bound  to 
take  any  steps  to  avoid  a  collision  until  dan- 
ger of  collision  should  have  been  apprehended, 
182*]  and  we  think  *there  was  no  reason 
for  apprehension  until  the  ship's  light  was 
seen  closing  in  upon  her.  Assuming  for  the 
present  that  she  had  no  right  to  conclude 
that  the  light  was  on  a  steamer  and  to  ma- 
neuver accordingly  and,  therefore,  that  it  was 
her  duty  to  keep  out  of  the  way,  it  is  still 
true  that  all  her  duty  at  first  was  to  watch 
the  light  in  order  to  discover  certainly  what 
it  was,  and  to  observe  its  course  and  notice 
whether  it  crossed  her  own  course.  It  is  not 
the  law  that  a  steamer  must  change  her 
course,  or  must  slacken  her  speed  the  instant 
she  comes  in  sight  of  another  vessel's  light,  no 
matter  in  what  direction  it  may  be.  With  such 
a  rule  navigation  cannot  be  conducted.  Nor  is 
such  a  rule  necessary  to  safety.  It  is,  there- 
fore, no  fault  that,  seeing  the  ship's  light  off 
her  port  bow,  apparently  at  a  distance  of  sev- 
eral miles,  the  r^cotia  continued  on  her  course 
without  slackening  her  speed,  until  that  light 
began  to  close  in  upon  her.  Then  she  ported 
her  helm,  the  obvious  effect  of  which  was  to 
take  her  farther  away  from  the  approaching 
vessel.  Then  she  slowed  her  engines,  stopped 
and  backed,  until,  at  the  time  when  the  colli- 
sion took  place,  she  had  almost,  if  not  en- 
tirely, ceased  to  move  through  the  water.  Had 
she  starboarded,  instead  of  porting,  the  move- 
ment would  have  turned  her  towards  the  Berk- 
shire, and  apparently  would  have  rendered 
collision  more  probable.  Of  the  propriety  of 
her  slowing  her  engines,  stopping  and  backing, 
there  can  be  no  doubt.  If,  now,  it  be  consid- 
ered that  she  had  been  misled  by  the  nature 
rr%^  location  of  the  light  on  the  Berkshire, 
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which  indicated  that  the  ship  was  at  a  much 
greater  distance  than  she  was  in  fact;  that,, 
consequently,  the  peril  came  upon  her  sudden- 
ly, leaving  short  time  for  deliberation,  and  if 
it  be  considered  that  she  had  been  brought  into- 
this  extremity,  first,  by  the  Ul-judged  and 
causeless  change  of  the  ship's  course;  and, 
second,  by  the  persistent  effort  of  the  ship's 
master  to  cross  her  bow  after  he  had  seen  her 
red  light,  and  discovered  certainly  that  she 
was  a  steamer, — it  would  be  unjust  to  impute 
to  her  as  a  fault  that  she  did  what  she  ought 
to  have  done,  had  the  approaching  vessel  beoi 
in  fact  a  steamer,  and  that  which  at  all  events 
seemed  'most  likely  to  avoid  a  colli-  [♦ISS 
sion.  Certainly  it  was  not  her  fault  that  she 
did  not  know  the  Berkshire  to  be  a  sailing 
vessel.  And  in  all  himian  probability  the  meas- 
ures taken  by  her  to  avoid  a  collision  would 
have  been  successful  if  they  had  not  been 
counteracted  by  the  constant  veering  of  the 
Berkshire,  with  her  helm  kept  hard  a-starboard. 

Independently,  therefore,  of  any  statutory 
regulations,  and  looking  to  the  facts  with  ref- 
erence to  the  old  maritime  law  alone,  as  it  was 
before  any  modem  legislation,  we  think  the 
Scotia  was  not  chargeable  with  fault. 

But  we  think  the  Scotia  had  a  right  to  con- 
clude that  the  Berkshire  was  a  steamer  rather 
than  a  sailing  vessel,  and  that,  when  first  seoi, 
she  was  at  the  distance  of  four  or  five  miles, 
instead  of  being  near  at  hand.  Such  was  the 
information  given  her  by  the  ship's  white 
light,  fastened  as  it  was  to  the  anchor  stock  on 
deck,  and  no  watchfulness  could  have  enabled 
her  to  detect  the  misrepresentation  imtil  it 
was  too  late.  Both  vessels  were  moving  un- 
der similar  regulations.  The  Berkshire  was 
an  American  snip,  belonging  to  the  mercantile 
marine,  and  she  was  required  by  the  act  of 
Congress  of  April  29,  1864,  to  carry  green  and 
red  lights,  which  she  did  not  cariy,  and  she 
was  forbidden  to  carry  the  white  light,  which 
she  did  carry.  By  exhibiting  a  white  light, 
she,  therefore,  held  herself  forth  as  a  steamer, 
and  by  exhibiting  it  from  her  deck,  instead  of 
from  her  mast-head,  she  misrepresented  her 
distance  from  approaching  vessels.  It  is  clear 
the  Scotia  would  have  been  justified  in  taking 
her  for  a  steamer  had  she  been  known  to  he 
an  American  ship.  But  it  is  insisted  on  behalf 
of  the  appellants  that,  inasmuch  as  the  act  of 
Congress  is  a  mere  municipal  regulation, 
obligatory  as  a  statute  only  upon  American 
vessels,  the  Scotia,  a  British  steamer,  cannot 
avail  herself  of  it  to  fault  an  American  ship, 
or  to  justify  her  own  conduct.  Waiving,  for 
the  moment,  consideration  of  the  question 
whether  this  position  is  well  taken,  it  is  yet 
true  that  the  Berkshire  was  under  the  statute, 
although  on  the  high  seas,  and  that  the  Scotia 
was  subject  to  and  sailing  under  similar  r^u- 
lations  (the  British  orders  in  council  of  Jan- 
uary 9,  1863)  ;  that  the  collision  •hap-  [♦184 
pened  in  the  known  path  of  vessels  navigating 
between  the  United  States  and  Great  Britain, 
and  that  there  was  a  reasonable  probability 
that  vessels  in  that  path  would  be  either 
American  or  British,  and  would,  therefore, 
carry  the  lights  prescribed  by  the  laws  of 
those  ooimtries.  The  steamer  might  well, 
therefore,  in  the  absence  of  knowledge,  act 
upon  that  probability,  and  in  the  emergency 
into  which  she  had  been  brought,  might,  witb- 
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•out  fault,  apply  the  rule  of  navigation  com- 
mon to  the  snips  of  both  countries. 

But   to   return   to   the  question;    we   think 
that  independently  of  the  act  of  Congress,  con- 
sidered  as   a  mere   municipal   regulation,  the 
Berkshire  was  bound  to  show  a  green  light  on 
her    starboard,   and   a   red   light  on   her   port 
side,  without  exhibiting  any  white  light;  and 
that  the  Scotia  may  set  up  in  defense  her  fail- 
ure to  carry  such  green  and  red  lights,  as  also 
the  fact  that  she  did  improperly  show  a  white 
light.     And  we  think  that  her  breach  of  duty 
in    these    respects    misled    the   officers    of    the 
steamer,   and  caused  them  to  act  on  the  as- 
sumption that  she  was  a  steamer  and,  there- 
fore, under  obligation  to  pass  on  the  port  side. 
If  80,  the  collision  was  solely  due  to  the  fault 
•  of  the  ship.     We  rest  this  conclusion  not  sole- 
ly, or  mainly,  upon  the  ground  that  the  navi- 
gation laws  of  the  United  States  control  the 
-conduct  of  foreign  vessels,  or  that  they  have, 
ixa  such,  any  extraterritorial  authority,  except 
•over  American   shipping.    Doubtless  they  are 
municipal    r^ulations,  yet   binding  upon  Amer- 
ican vessels,  either  in  American  waters  or  on 
the  high  seas.    Nor  can  the  British  orders  in 
council  control  our  vessels,  though  they  may 
their  own.     We  concede  also  that  whether  an 
act  is  tortious  or  not  must  generally  be  de- 
termined by  the  laws  of  the  place  where  the 
act  was  committed.     But  every  American  ves- 
sel,  outside  of  the   jurisdiction   of  a   foreign 
power,  is,  for  some  purposes  at  least,  a  part  of 
the  American  territory,  and  our  laws  are  the 
rules  for  its  guidance.    Equally  true  is  it  that 
a  British  vessel  is  controlled  by  British  rules 
-of  navigation.    If  it  were  that  the  rules  of  the 
two  nations  conflicted,  which  would  the  Brit- 
ish vessel,  and  which  would  the  American,  be 
bound      to     obey?     Undoubtedly,     the     rule 
185*]  •prescribed  bv  the  government  to  which 
it  belonged.     And  if,  in  consequence,  collision 
should  ensile  between  an  American  and  a  Brit- 
ish vessel,  shall  the  latter  be  condemned  in  an 
American  court  of  admiralty?    If  so,  then  our 
law  is  given  an  extraterritorial  effect,  and  is 
held  obligatory  upon  British  ships  not  within 
our  jurisdiction.    Or  might  an  American  vessel 
be  faulted  in  a  British  court  of  admiralty  for 
having  done  what  our  statute  required?    Then 
Britain  is  truly  not  only  mistress  of  the  seas, 
but  of  all  who  traverse  the  great  waters.     It  is 
difficult  to  see  how  a  ship  can  be  condemned  for 
doing  that  which  by  the  laws  of  its  origin  or 
ownership  it  was  required  to  do,  or  how,  on  the 
"Other  hand,  it  can  secure  an  advantage  by  viola- 
tion of  those  laws,  unless  it  is  beyond  their  do- 
main when  upon  tlie  high  seas.  But  our  naviga- 
tion laws  were  intended  to  secure  the  safety  of 
life  and  property,  as  well  as  the  convenience  of 
commerce.     They  are  not  in  terms  confined  to 
the  regulation  of  shipping  in  our  own  waters. 
They  attempt  to  govern  a  business  that  is  con- 
•4ucted  on  every  sea.    If  they  do  not  reach  the 
conduct  of  mariners  in  its  relation  to  the  ships 
and  people  of  other  nations,  they  are,  at  least, 
designed  for  the  security  of  the  lives  and  prop- 
*erty  of  our  own  people.   For  that  purpose  they 
are  as  useful  and  as  necessary  on  the  ocean  as 
they  are  upon  inland  waters.     How,  then,  can 
OUT  courts   ignore   them   in   any   case?    Why 
should  it  ever  be  held  that  what  is  a  wrong 
wiien  done  to  an  American  citizen,  is  right  if 
tbe  injured  party  be  an  Englishman? 
14  Wall. 


But  we  need  not  affirm  that  the  Berkshire 
was  under  obligation  to  show  colored  lights,  or 
to  refrain  from  showing  a  white  light,  merely 
because  of  an  act  of  Congress,  nor  need  we  af- 
firm that  the  Scotia  can  protect  herself  by  set- 
ting up  the  ship's  violation  of  that  act.    Nor  is 
it  necessary  to  our  conclusions  that  the  British 
rules  in  regard  to  lights  are  the  same  as  ours, 
although  that  is  an   important  consideration. 
We  are  not  unmindful  that  the  English  courts 
of  admiralty  have  ruled  that  a  foreigner  cannot 
set  up  against  a  British  vessel,  with  which  his 
ship  has  collided,  that  the  British  vessel  vio- 
lated the  British  mercantile  marine  act,  on  the 
•high   seas,  for  the  reason,  as  given,    [♦186 
that  the  foreigner  was  not  bound  by  it,  in  as- 
much  as  it  is  beyond  the  power  of  Parliament 
to  make  rules  applicable  to  foreign  vessels  out- 
side of  British  waters.    This  decision  was  made 
in  1866,  in  the  case  of  The  Zollverein,  1  Swab. 
96.    A  similar  rule  was  asserted  also  in  The 
Dumfries,  1  Swab.  63,  decided  the  same  yearj 
in  The  Saxonia,   1   Lush.  410,  decided  in  the 
high  court  of  admiralty  in  1858,  and  by  the 
Privy  Council  in  1862.    The  same  doctrine  was 
laid  do\ni  in  1858,  in  the  case  of  Cope  v.  Do- 
herty,  4  Kay  &  J.  367;  2  De  Gex  &  Jones,  620, 
and  in  The    Chancellory  4  Law  Times  (N.  S.), 
627,  decided  in  1861.    All  these  decisions  were 
made  before  the  passage  of  the  merchant  ship- 
ping amendment  act,  which  took  eflfect  on  the 
first  day  of  June,  1863.    By  that  act  the  same 
rules   in  regard  to  lights   and  movements   of 
steamers  and  sailing  vessels  on  the  high  seas 
were  adopted  as  those  which  were  prescribed  by 
the  act  of  Congress  of  1864,  and  by  the  same  act 
it  was  provided  that  the  government  of  any  for- 
eign stnte  might  assent  to  the  regulations,  and 
consent  to  their  application  to  the  ships  of  such 
state,  and  that  thereupon  the  Queen,  by  order 
in  council,  might  direct  that  such  regulations 
should  apply  to  ships  of  such  foreign  state  when 
within  or  without  British  jurisdiction.    The  act 
further   provided   that   whenever   an   order   in 
council  should  be  issued  applying  any  regula- 
tion made  under  it  to  the  ships  of  any  foreign 
country,  such  ships  should  in  all  cases  arismg 
in  British  courts  be  deemed  to  be  subject  to 
such  regulations,  and  for  the  purpose  thereof  be 
treated  as  British  ships.    Historically,  we  know 
that  before  the  close  of  the  year  1864,  nearlv  all 
the  commercial  nations  of  the  world  had  adopt- 
ed the  same  regulations  respecting  lights,  and 
that  they  were  recognized  as  having  adopted 
them.   These  nations  were  the  followmg:  Aus- 
tria, the  Argentine  Republic,  Belgium,  Brazil, 
Bremen,    Chili,    Denmark,    Ecuador,     France, 
Great     Britain,     Greece,     Hanover,     Hawaii, 
Hayti.    Italv.    Lubeck,     Mecklenburg-Schwerin, 
Morocco,  •Netherlands,  Norway,  Olden-  [•187 
burg,  Peru,  Portugal,  Prussia,  Roman  States, 
Russia,     Schleswig,    Spain,    Sweden,     Turkey, 
United     States,   and   Uruguay— almost    every 
commercial  nation  in  existence.  See  Holt's  Rule 
of  the  Road,  page  2.   Had  this  libel  then  been 
filed  in  a   British  court,  the  Berkshire  must 
have  been  found  solely  in  fault,  because  her 
white  light  and  her  neglect  to  exhibit  colored 
lights  signaled  to  the  Scotia  that  she  was  a 
steamer,  and  directed  the  Scotia  to  do  exactly 
what  she  did. 

It  must  be  conceded,  however,  that  the  rights 
and  merits  of  a  case  may  be  governed  by  a  dif» 
ferent  law  from  that  wmch  controls  a  court  in 
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which  a  remedy  may  be  sought.  The  question 
still  remains:  what  was  the  law  of  the  place 
where  the  collision  occurred,  and  at  the  time 
when  it  occurred?  Conceding  that  it  was  not 
the  law  of  the  United  States,  nor  that  of  Great 
Britain,  nor  the  concurrent  regulations  of  the 
two  governments,  but  that  it  was  the  law  of  the 
sea,  was  it  the  ancient  maritime  law,  that  which 
existed  before  the  commercial  nations  of  the 
world  adopted  the  Regulations  of  1863  and 
1864,  or  the  law  changed  after  those  regula- 
tions were  adopted?  Undoubtedly,  no  single  na- 
tion can  change  the  law  of  the  sea.  That  law  is 
of  universal  obligation,  and  no  statute  of  one  or 
two  nations  can  create  obligations  for  the 
world.  Like  all  the  laws  of  nations,  it  rests 
upon  the  common  consent  of  civilized  communi- 
ties. It  is  of  force,  not  because  it  was  pre- 
pcribofl  bv  ony  sjupcrior  rower,  but  brciuse  it 
has  been  generally  accepted  as  a  rule  of  conduct. 
Whatevoi  may  haVe  btHm  its  origin,  whether  in 
the  usages  of  navigation  or  in  the  ordinances  of 
maritime  states,  or  in  both,  it  has  become  the 
law  of  the  sea  only  by  the  concurrent  sanction 
of  those  nations  who  may  be  said  to  constitute 
the  commercial  world.  Many  of  the  usages 
which  prevail,  and  which  have  the  force  of  law, 
doubtless  originated  in  the  positive  prescrip- 
tions of  some  single  state,  whicb  were  at  first 
of  limited  effect,  but  which  when  generally  ac- 
cepted became  of  universal  obligation.  The 
Rhodian  Law  is  supposed  to  have  been  the  earli- 
188*]  est  system  of  marine  rules.  'It  was  a 
Code  for  Rhodians  only,  but  it  soon  became  of 
general  authority  because  accepted  and  assent- 
ed to  as  a  wise  and  desirable  system  by  other 
maritime  nations.  The  same  may  be  said  of 
the  Amalfitan  Table,  of  the  ordinances  of  the 
Hanseatic  League,  and  of  P^fts  of  the  marine 
ordinances  of  Louis  XIV.  They  all  became  the 
law  of  the  sea,  not  on  account  of  their  origin, 
but  by  reason  of  their  acceptance  as  such.  And 
it  is  evident  that  unless  general  assent  is  effi- 
cacious to  give  sanction  to  international  law, 
there  never  can  be  that  growth  and  develop- 
ment of  maritime  rules  which  the  constant 
changes  in  the  instruments  and  necessities  of 
navigation  require.  Changes  in  nautical  rules 
have  taken  place.  How  have  they  been  accom- 
plished, if  not  by  the  concurrent  assent,  express 
or  understood,  of  maritime  nations?  When, 
therefore,  we  find  such  rules  of  navigation  as 
are  mentioned  in  the  British  orders  in  council 
of  January  9,  1863,  and  in  our  act  of  Congress 
of  1804,  accepted  as  obligatory  rules  by  more 
than  thirty  of  the  principal  commercial  states 
of  the  world,  including  almost  all  which  have 
any  shipping  on  the  Atlantic  ocean,  we  are  con- 
strained to  regard  them  as  in  part  at  least,  and 
80  far  as  relates  to  these  vessels,  the  laws  of 
the  sea,  and  as  having  been  the  law  at  the  time 
when  the  collision  of  which  the  libelants  com- 
plain took  place. 

This  is  not  giving  to  the  statutes  of  any  na- 
tion extraterritorial  effect.  It  is  not  treating 
them  as  general  maritime  laws,  but  it  is  recog- 
nition of  the  historical  fact  that  by  common 
consent  of  mankind,  these  rules  have  been  ac- 
quiesced in  as  of  general  obligation.  Of  that 
fact  we  think  we  may  take  judicial  notice. 
Foreign  municipal  laws  must  indeed  be  proved 
as  facts,  but  it  is  not  so  with  the  law  of  nations. 

The  consequences  of  this  ruling  are  decisive 
of  the  case  before  us.  The  violaticm  of  mari- 
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time  law  by  the  Berkshire  in  carrying  a  white 
light  (to  say  nothing  of  her  neglect  to  carry 
colored  lights)  and  her  carrying  it  on  deck  in- 
stead of  at  her  mast-head,  were  false  represen- 
tations to  the  Scotia.  They  proclaimed  that 
the  Berkshire  was  a  steamer,  and  *such  [*189 
she  was  manifestly  taken  to  be.  The  move- 
ments of  the  Scotia  were  therefore  entirely 
proper,  and  she  was  without  fault. 

The  decree  of  the  Circuit  Court  is  affirmed^ 
with  costs,    " 


JOHN   D.    WORTHY,    Exr.    of   Archibald  D. 
Palmer,  Deceased,  PZ/f.  in  Err^ 

V. 

HENRY  MARSTON. 

(See  S.  C.  **Palmer  v.  Marston,"  14  Wall.  10-12.) 

Jurisdiction    over   state    judgment,    when   not 

taken. 

Where  in  a  state  judgment  the  provlslo-t  of  the 
state  Constitution  was  in  nowise  drawn  in  ques- 
tion but  the  decision  was  governed  by  the  settled 
principles  of  the  jurisprudence  of  the  state,  this 
court  nas  no  power  to  review  such  judgment. 

[No.  112.] 
Submitted  Feb,  20,  1872.  Decided  Apr,  1,  1812. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 
Mr.  E.  T.  Merrick  for  plaintiff  in  error. 
Messrs.  H.  Marston,  J.  Q.  A.  Felltncs,  W.  S. 
Holman,   and  J,   H.   Muse  for   defendant  in 
error. 

Mr.  Justice  S'wayne  delivered  the  opinion 
of  the  court: 

Palmer  sued  Marston  in  the  district  court  of 
the  parish  *of  East  Feliciana,  upon  a  [•!! 
promissory  note  made  by  Marston  to  J.  O.  Fu- 
qua,  and  by  him  indorsed  to  Palmer,  dated  Oc- 
tober 1st,  1803,  for  $1,687,  and  payable  one  day 
after  date,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  from  date  until  paid.  The 
defendant  answered  that  $1,000  of  the  note  had 
been  paid,  and  that  $949  of  it  was  a  part  of  the 
purchase  price  of  an  African  negro  claimed  to 
be  a  slave,  and  that  the  slave  had  been  freed  by 
sovereign  authority,  and  that  hence  the  note,  to 
the  extent  of  the  amount  last  named,  was  null 
and  void. 

The  court  held  that,  "whilst  the  law  remains 
as  pronounced  by  the  late  supreme  court  in  the 
case  of  Wainu^ght  v.  Bridges,  19  La.  Ann.  234, 
and  other  cases,  Fuqua,  were  he  suing  to  re- 
cover the  amount  of  the  note,  which  is  the  sub- 
ject of  this  controversy,  would  be  defeated  by 
this  plea  of  failure  of  consideration.  Therefore, 
the  plaintiff  must  fail  also."  Judgment  was 
given  for  the  defendant.  The  case  was  ap- 
pealed to  the  supreme  court  of  the  state,  and 
that  court  affirmed  the  judgment. 

In  the  opinion  of  the  court,  as  drawn  up  by 
one  of  the  judges,  it  is  said: 

"The  balance  of  the  note  in  suit  in  this  ac- 
tion was  clearly  given  in  renewal  of  obligations 
arising  from  the  sale  of  a  slave,  and  is  vitiated 
by  this  fact.  It  cannot  be  recovered  under  our 
jurisprudence,  as  settled  in  Wainwright  v. 
Bridges,  supra,  and  the  numerous  cases  which 
have  followed  that  decision.  Under  the  rule 
established  in  the  case  of  Groves  v.  Clark,  21 
La.  Ann.  567,  it  is  immaterial  whether  the 
plaintiff  became  a  holder  before  or  after  ma- 
turity.   We  have  been  asked  by  counsel  to  pass, 
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in  this  case,  upon  the  validity  under  the  Con- 
stitution of  the  United  States  of  the  article 
128  of  the  Louisiana  Constitution  of  1868, 
which  declares  that  contracts  for  the  sale  of 
persons  are  null  and  void,  and  shall  not  be  en- 
forced by  the  courts  of  this  state.  We  do  not 
feel  it  necessary  to  do  this.  The  rule,  that  such 
contracts  will  not  be  enforced  by  the  courts  of 
this  state,  was  established  in  our  jurisprudence 
in  the  year  1807.  It  was  firmly  settled  and  re- 
12*1  peatedly  *acted  upon  before  the  adoption 
of  the  Constitution  of  1868,  and  has  been  in- 
variably adhered  to  ever  since.  The  question 
whether  this  article  128  be  valid  or  invalid  as 
an  act  of  legislation,  and  in  relation  to  article 
10  of  the  Constitution  of  the  United  States, 
may  possess  considerable  speculative  interest, 
but  we  do  not  perceive  that  it  can,  in  this  case, 
have  a  practical  influence  upon  the  result.  For 
the  reasons  given  it  is  ordered  and  adjudged 
that  the  judgment  appealed  from  be  affirmed 
with  costs." 

It  thus  appears  that  the  provision  of  the  state 
Constitution  upon  the  subject  of  slave  contracts 
was  in  nowise  drawn  in  question.  The  decision 
was  governed  bv  the  settled  principles  of  the 
jurisprudence  oi  the  state.  In  such  cases  this 
court  has  no  power  of  review.  No  right  was 
claimed  by  either  party  under  any  state  law  or 
the  Constitution  of  the  state  which  was  resisted 
upon  the  ground  of  repugnancy  to  the  Constitu- 
tion, or  a  treaty  or  law  of  the  United  States, 
the  decision  having  been  in  favor  of  the  validity 
of  the  right  so  asserted.  There  is  certainly  no 
foundation  for  such  a  complaint  on  the  part  of 
the  plaintiff  in  error.  In  the  absence  of  such 
a  claim  and  decision  we  cannot  take  cognizance 
of  the  case.  This  element,  which  is  indispen- 
sable to  our  jurisdiction,  is  wanting.  Substan- 
tially the  same  question  arose  in  Bank  of  W. 
Tenn.  ▼.  Cit.  Bank  of  La.,  heretofore  decided, 
onte,  514.  The  writ  of  error  was  dismissed  for 
want  of  jurisdiction.  The  same  disposition 
niust  be  mnde  of  this  case. 

The  writ  of  error  w  dismissed  a^eordingly. 


AMBROSE  H.  SEVIER,  Admr.  of  John  A.  Jor- 
don,  Deceased,  et  al.,  P^ffs.  in  Err., 

i\ 

LANGDON  C.  HASKELL,  Admr.  of  Augustus 

M.  Smith,  Deceased. 

(See  S.  C.  14  Wall.  12-15.) 
Jurisdiction  over  state  judgments. 

1.  Where  the  state  court  In  Its  decision  proceod- 
cd  upon  the  general  principles  of  the  jurisprudence 
of  the  state,  this  court  cannot  inquire  whether,  in 
applying  those  principles,  that  tribunal  reached 
the  proper  conclusions. 

2.  Where  the  record  exhibits  no  question  of 
J^hlch  this  court  can  take  cognizance,  the  case  will 
DC  dismissed. 

[No.  325.] 

Submitted  Jan.  19,  1872.    Decided  Apr.  1,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 
The  case  is  stated  by  the  court. 
Messrs,  Watkins  &  Rose  for  plaintiffs  in  er- 
ror. 

Messrs.  Clark  &  "WUliami  for  defendants 
in  error. 

NoTK. — Questions  of  local  or  general  law  are  not 
Fedrrui—see  note,  62  L.  R.  A.  540. 
14  Wall. 


Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  was  brought  here  by  a  writ  of  error 
to  the  supreme  court  of  the  state  of  Arkansas. 
It  is  before  us  on  a  motion  to  dismiss  the  writ 
for  want  of  jurisdiction. 

The  case,  so  far  as  it  is  necessary  to  state  it, 
was  a  proceeding  in  equitj'  to  foreclose' a  mort- 
gage given  by  the  intestate  of  Sevier  to  the  in- 
testate of  Haskell,  to  secure  the  payment  of  four 
promissory  notes  therein  described,  and  the  ac- 
cruing interest.  The  answer  set  up  as  a  defense 
that  the  consideration  of  the  notes  was  the  pur- 
chase of  eighty-five  slaves  by  Jordan  of  Smith; 
that  the  slaves  had  since  become  emancipated 
and  lost  to  the  estate  of  Jordan,  and  that  the 
consideration  of  the  notes  had  thus  wholly 
failed.  The  circuit  court,  at  the  May  term, 
1867,  decreed  that  the  bill  should  be  dismissed 
and  the  complainant  pay  the  costs.  The  case 
was  appealed  to  the  supreme  court  of  the  state, 
and  that  court,  at  the  December  term,  1867,  re- 
versed the  decree  and  remanded  the  cause  to  the 
circuit  court,  with  directions  to  enter  a  decree 
for  the  complainant,  which  was  accordingly 
done. 

The  plaintiffs  in  eiTor  applied  to  the  circuit 
court  at  the  November  term,  1868,  for  an  order 
that  all  further  proceedings  upon  the  decree 
should  be  superseded  and  perpetually  stayed, 
for  the  reason  that,  on  the  11th  day  of  Febru- 
ary, 1868,  since  the  decision  of  the  supreme 
court  of  the  state  'in  the  case  was  made,  [•14 
it  was  ordained  by  the  Constitution  of  the  state 
then  adopted,  that  all  contracts  for  the  sale  or 
purchase  of  slaves  were  null  and  void,  and  that 
no  court  of  the  state  should  take  cognizance  of 
any  suit  founded  upon  such  contracts,  and*  that 
no  amount  should  ever  be  collected  or  recovered 
on  any  judgment  or  decree  which  had  been  or 
should  thereafter  be  rendered  on  account  of  any 
such  contract  or  obligation.  The  circuit  court 
overruled  the  application,  and  the  plaintiffs  in 
error  excepted.  Tlie  case  was  again  taken  to 
the  supreme  court  of  tlie  state,  and  that  court 
affirmed  the  decision  of  the  lower  court. 

Where  the  judgment  of  a  state,  court  is 
brought  into  this  court  for  review,  to  warrant 
the  exercise  of  the  jurisdiction  invoked,  the 
case  must  fall  within  one  of  three  categories : 

( 1 )  There  must  have  been  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States, 
and  the  decision  of  the  state  court  must  have 
been  against  the  validity  of  the  claim  which 
cither  is  relied  upon  to  maintain;  (2)  or  there 
must  have  been  drawn  in  question  a  statute  of, 
or  an  authority  exercised  under,  a  state,  on  the 
ground  of  their  being  repugnant  to  the  Consti- 
tution, a  law  or  treaty  of  the  United  States,  and 
the  decision  must  have  been  in  favor  of  the 
validity  of  the  state  law  or  authority  in  ques- 
tion; (3)  or  a  right  must  have  been  claimed 
under  the  Constitution  or  a  treaty  or  law  of,  or 
by  virtue  of  a  commission  held  or  authority  ex- 
ercised under  the  United  States;  and  the  deci- 
sion must  have  been  against  the  right  so 
claimed.      14  Stat,  at  L.  385. 

The  case  before  us  is  within  neither  of  thef=e 
classes.  Before  the  state  Constitution  of  1868 
was  adopted,  the  supreme  court  must  have  pro- 
ceeded upon  the  general  principles  of  the  juris- 
prudence of  the  state.  Whether,  in  applying 
those    principles,    that    tribimal    reached    the 
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proper  conclusions,  cannot  be  a  subject  of  con- 
sideration by  tliis  court.  We  have  no  authority 
to  enter  upon  such  an  inquiry.  After  the  Con- 
15'*]  stitution  *of  i868  was  adopted,  the  plain- 
tiffs in  error  relied  upon  that,  to  annul  the  de- 
cree which  had  been  rendered.  The  supreme 
court  affirmed  the  validity  of  the  decree,  the 
provision  in  the  state  Constitution  relied  upon 
to  the  contrary  notwithstanding. 

Here,  again,  no  Federal  question  is  presented. 
What  considerations  controlled  the  judgment  of 
the  court  is  not  disclosed  in  the  record.  If  it 
were  held,  as  it  may  well  have  been,  that  the 

Provision  in  the  Federal  Constitution  which  for- 
ids  any  state  to  pass  a  law  impairing  tlie  obli- 
gation of  contracts  protects  from  the  operation 
of  the  state  constitution  slave  contracts  made 
]>rior  to  its  adoption  as  the  contract  here  in 
(mention  was  suetnined  and  enforced;  still,  no 
question  arose  of  which  this  court  can  take  cog- 
nizance. The  record  exhibiting  no  such  Ques- 
tion, the  motion  must  prevail,  and  the  writ  of 
error  is  dismissed  for  tcant  of  jurisdiction. 


THE  STEAMER  CAYUGA,  etc.,  The  Hudson 
River  Steamboat  Company,  Claimant,  Appt., 

V, 

THE  HOBOKEN  LAND  &  IMPROVEIHENT 

COMPANY. 
.     (See  S.  C.  14  Wall.  270-279.) 
Rules  as  to  collision — ships  following  or  cross- 
ing each  othei' — owner  only  liable  to  value  of 
his  interest — damages, 

1.  Where  two  ships  are  running  In  the  same 
direction,  the  ship  astern.  If  she  is  sailing  faster 
than  the  ship  ahead,  is  in  general  hound  to  adopt 
the  necessary  precautions  to  avoid  a  collision. 

*2.  But  the  rule  does  not  in  general  apply  in  a 
case  where  the  ships  are  crossing,  or  are  running 
on  intersecting  lines :  there  the  ship  which  has 
the  other  on  her  starboard  side,  shall  keep  out  of 
the  way  of  the  other. 

8.  Owners  of  ships  and  vessels  are  not  now  liahle 
for  any  loss,  damage  or  injury,  beyond  the  amount 
of  thefr  Interest  in  the  ship  and  her  freight. 

4.  The  damages  which  tne  owners  of  the  injured 
vessel  is  entitled  to  recover  in  cases  of  collision  are 
the  same  as  in  similar  suits  for  injuries  to  personal 
property,  and  may  extend  to  loss  of  freight,  neces- 
sary expenses  incurred  in  making  repairs,  and  un- 
avoidable detention. 

[No.  84.] 
Argued  Jan.  24,  1872.    Decided  Apr.  1,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  C.  Van  Santroord  for  appellant. 

Mr.  "W.  J.  A.  Fuller  for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Collision  cases  usually  present  difficult  ques- 
tions of  fact,  arising  from  conflicting  testimony, 
and  the  case  before  the  court  is  one  of  that 
class,  but  both  of  the  subordinate  courts  decided 
in  favor  of  the  libelants,  and  our  decision,  with 
brief  explanations,  must  be  in  the  same  way. 

The  libelants  are  the  owners  of  the  steam 
ferry-boat  James  Watt,  employed  in  transport- 
ing passengers  and  freight  between  the  port  of 
New  York  and  the  city  of  Hoboken,  in  the  state 

Note. — Collision:  rights  of  steam  and  sailing 
vessels  triih  reference  to  each  other,  and  in  pasfting 
and  meeting — see  notes,  13  L.  ed.  U.  S.  537 ;  25  L. 
ed.  U.  S.  168;  28  O.  C.  A.  532;  20  C.  C.  A.  .368. 

Rules  for  avoiding,  steamer  meeting  steomer — 
H"o  notes,  14  L.  ed.  U.  S.  68 ;  35  L.  ed.  U.  S.  453 ; 

C.  A.  630 ;  60  C.  C.  A.  254. 
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of  New  Jersey,  and  they  filed  the  liBsel  in  the 
district  court  against  the  steam  tug  Cayuga, 
usually  employed  in  towing  vessels  and  other 
water-craft,  charging  that  the  steam  tug  was  so 
improperly  and  unskilfully  managed  and  nan- 
gated  that  she  ran  into  and  upon  the  James 
Watt,  causing  to  the  latter  steamboat  great  in- 
jury and  damage,  as  more  fully  set  forth  in  the 
libel.  By  the  pleadings  and  evidence  it  appears 
that  the  collision  occurred  at  four  o'clock  in  the 
afternoon  of  the  13th  of  June,  1860,  in  clear 
weather  and  under  circumstances  which  show 
beyond  all  doubt  that  one  or  both  vessels  were 
in  fault.  Daily  trips  were  made  by  the  James 
Watt  and,  at  the  time,  she  was  making  her  r^- 
ular  trip  down  the  river  to  her  place  of  destina- 
tion at  the  foot  of  Barclay  street,  on  the  New 
York  side  of  the  river.  She  started  from  her 
regular  slip  at  Hoboken,  and  as  she  proceeded 
on  her  route  she  was  heading  obliouely  across 
the  'river  towards  the  wharf  to  wnich  ['274 
she  was  bound.  Shortly  after  the  James  Watt 
left  her  wharf  at  Hoboken  the  Cayuga  came  out 
from  the  slip  at  the  foot  of  Desbrosses  street, 
and  having  rounded  to,  nearly  opposite  Hubert 
street,  she  then  took  a  course  down  the  river, 
heading  for  the  Jersey  side  of  the  river,  though 
less  obliquely  than  the  ferry-boat  of  the  libel- 
ants, and  they  collided  when  the  former  had  ad- 
vanced about  one  third  of  the  way  across  the 
river  towards  the  Jersey  shore.  Enough  ap- 
pears to  show  that  the  James  Watt  was  heading 
in  a  south  by  east  course,  and  that  she  was  run- 
ning in  the  track  she  usually  followed  in  mak- 
ing her  daily  trips,  and  that  the  Cayuga  was 
heading  nearly  in  a  south-southwest  course  for 
the  place  of  her  ultimate  destination  on  the  op- 
posite side  of  the  river.  Both  steamers  were 
well  manned,  and  each  was  seasonably  seen 
from  the  other  and  at  about  the  same  time,  and 
as  it  was  daylight  and  good  weather,  and  as  it 
was  obvious  that  their  courses  intersected,  it 
must  have  been  known  to  those  intrusted  with 
their  navigation  that  a  collision  might  ensue 
unless  some  proper  precaution  was  seasonably 
adopted  to  prevent  such  a  disaster.  They  had 
plenty  of  sea-room,  and  if  either  had  changed 
her  hVlm,  the  collision  would  have  been  prevent- 
ed, but  as  the  Cayuga  had  the  James  Watt  on 
her  own  starboard  side  throughout,  from  the 
time  she  took  her  course  down  the  river  to  th^ 
time  of  the  disaster,  the  sailing  rules  made  it 
her  duty  to  keep  out  of  the  way.  Article  14 
prescribes  that  "If  two  ships  under  steam  are 
crossing  so  as  to  involve  risk  of  collision,  the 
ship  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the  other."  and 
the  court  is  of  the  opinion  that  the  circuit 
judge  was  correct  in  deciding  that  that  rule  is 
applicable  in  this  case. 

Sugijpstion  is  made,  and  perhaps  it  is  correct 
that  the  Cayuga  was  slightly  ahead  when  she 
first  took  her  course  and  started  down  the  river, 
but  the  speed  of  the  James  Watt  being  some- 
what the  greater,  it  appears  that  she  soon  made 
such  an  advance  that  it  became  evident  that  un- 
less one  or  the  other  gave  way  the  danger  of  col- 
lision would  become  imminent.  Apply  that 
rule  and  it  is  clear  that  it  was  the  'duty  [•275 
of  the  Cayuga  to  keep  out  of  the  way,  inasmuch 
as  she  had  the  James  Watt  on  her  own  star- 
board side.  Every  vessel  overtaking  another 
vessel,  it  is  said,  shnll  keep  out  of  the  way  of 
the  vessel  ahead,  but  that  rule  cannot  properly 
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be  applied  in  this  ease,  as  the  two  steamers 
were  crossing  or  running  on  intersecting  lines, 
in  which  case  the  question  is  not  in  general  af- 
fected by  the  comparative  speed  of  the  two  ves- 
sels, nor  by  the  fact  that  the  one  or  the  other 
was  slightly  ahead  when  the  necessity  for  pre- 
caution commenced. 

Undoubtedly,  where  two  ships  are  running  in 
the  same  direction,  the  ship  astern,  if  she  is 
sailing  faster  than  the  ship  ahead,  is  in  general 
bound  to  adopt  the  necessary  precautions  to 
avoid  a  collision,  but  it  is  clear  that  the  rule 
does  not  in  general  apply  in  a  case  where  the 
ships  are  crossing  or  are  distant  from  each  oth- 
er on  a  right  line  and  are  running  on  intersect- 
ing lines,  as  it  is  expressly  enacted  where  two 
steamships  are  crossing  that  the  ship  which  ^as 
the  other  on  her  own  starboard  side  shall  keep 
out  of  the  way  of  the  other.  Whiiridge  v.  Dill, 
23  How.  453,  16  L.  ed.  583.  .  Such  is  the  express 
regulation  enacted  by  Congress,  and  the  correl- 
ative duty  of  the  other  vessel  is  described  in  the 
eighteenth  article,  which  is,  that  where  one  of 
two  ships  is  required  to  keep  out  of  the  way,  the 
other  shall  keep  her  course,  subject  to  the  qual- 
ifications contained  in  the  succeeding  article, 
which  is  entitled  a  "proviso  to  save  special 
cases."  By  that  proviso  it  is  prescribed  that  in 
obeying  and  coiistruing  those  rules,  due  regard 
must  l^  had  to  all  dangers  of  navigation,  and  to 
any  special  circumstances  which  may  exist  in 
any  particular  case,  rendering  a  departure  from 
those  rules  necessary  in  order  to  avoid  imme- 
diate danger.  13  Stat,  at  L.  60,  61.  Persons 
engaged  in  navigating  vessels  upon  the  seas  are 
bound  to  observe  the  nautical  rules  enacted  by 
Congress,  whenever  they  apply,  and  in  other 
cases  to  be  governed  by  the  rules  recognized  and 
approved  by  the  courts.  Nautical  rules,  how- 
ever, were  framed  and  are  administered  to  pre- 
vent such  disasters  and  to  afl'ord  security  to  life 
276^*]  and  property;  but  *it  is  a  mistake  to 
suppose  that  either  the  act  of  Congress,  or  the 
decisions  of  the  courts,  require  the  observance 
of  any  given  rule  in  a  case  where  it  clearly  ap- 
pears that  the  rule  cannot  be  followed  without 
defeating  the  end  for  which  it  was  prescribed  or 
without  producing  the  mischief  which  it  was  in- 
tended to  avert.  Qualifications  of  that  charac- 
ter were  sanctioned  by  this  court  years  before 
the  existing  rules  were  enacted  by  Congress,  and 
no  doubt  is  entertained  that  the  proviso  to  save 
special  cases  contained  in  those  rules  was  in- 
tended to  affirm,  in  substance  and  effect,  the 
views  upon  that  subject  which  this  court  had 
previously  expressed.  Steamship  Co.  v.  Rum- 
hall,  21  How.  385,  IG  L.  ed.  148.  Responsive  to 
the  charge  that  the  Cayuga  did  not  observe  the 
fourteenth  article  of  the  sailing  rules,  the  re- 
spondents attempt  to  show  that  the  James  Watt 
did  not  keep  her  course,  as  required  by  the  eigh- 
teenth article — that  she  was  running  faster 
than  the  steam  tug,  and  that  having  passed  her 
on  the  starboard  side  she  suddenly  sheered 
across  her  bows,  and  that  the  two  steamboats  in 
a  few  seconds  came  tosjether,  the  stem  of  the 
Cayuga  striking  against  the  port  stem  quarter 
of  the  James  Watt  and  caused  the  injuries  al- 
leged in  the  libel.  Instead  of  that  the  district 
court  found,  as  matter  of  fact,  that  the  Cayuga, 
just  before  she  reached  the  point  of  intersec- 
tion, stopped  her  engine,  giving  those  in  charge 
14  Wall.  U.  S.,  Book  20. 


of  the  ferry-uoat  to  understand  that  the  latter 
steamer  could  pass  in  safety,  which  had  the  ef- 
fect to  misleaa  those  in  charge  of  the  James 
Watt,  as  the  Cayuga  in  a  brief  period  put  her 
engine  in  motion  and  started  ahead,  and  that 
the  collision  immediately  ensued. 

Additional  testimony  was  taken,  subsequent 
to  the  appeal  from  the  decree  of  the  district 
court,  but  the  circuit  court,  in  view  of  the 
whole  case,  was  still  inclined  to  the  opinion  that 
the  finding  of  the  district  judge  was  correct. 
Considerable  conflict  exists  in  the  testimony  on 
that  point,  but  it  is  not  necessary  to  decide  it, 
as  the  same  conclusion  must  be  adopted  even  if 
it  be  admitted  that  the  steam  tug  did  not  stop 
her  engine  and  mislead  the  ferry-boat,  as  is 
supposed  'by  the  libelants,  as  it  is  clear  [*277 
that  the  charge  made  against  the  James  Watt, 
that  she  changed  her  course,  is  not  sustained. 

Even  if  the  Cayuga  did  not  do  anything  to 
mislead  the  James  Watt,  it  is  clear  that  she  did 
not  keep  out  of  the  way,  as  required  by  the 
fourteenth  sailing  rule,  nor  did  sne  ado^  any 
proper  precaution  to  prevent  a  collision.  Bound 
as  she  was  to  keep  out  of  the  way,  the  fact  that 
she  did  not  comply  with  that  requirement,  is  as 
complete  an  answer  to  the  defense  set  up  by  the 
claimants  as  the  proof  would  be  that  she  mis- 
led the  other  vessel,  as  charged  by  the  libelants. 
Having  done  nothing  to  prevent  the  collision  she 
must  abide  the  consequences,  unless  she  can 
show  some  good  reason  for  her  failure  to  per- 
form her  duty  in  that  regard.  All  the  excuse 
or  the  principal  one  offered,  is  the  one  before 
mentioned :  that  she  was  ahead  and  that  it  was 
the  duty  of  the  James  Watt  to  have  adopted 
the  necessary  precautions. 

Where  a  stumer  astern,  in  an  open  sea  and 
in  good  weather,  is  pursuing  the  same  general 
course  as  the  one  ahead,  and  at  greater  speed, 
the  steamer  astern,  as  a  general  rule,  is  required 
to  give  way  or  to  adopt  the  necessary  precau- 
tions to  prevent  a  collision,  as  the  steamer 
ahead  is  entitled  to  the  road,  but  the  court  here 
concurs  with  the  circuit  court  that  that  rule  did 
not  apply  in  this  case,  even  if  it  be  conceded 
that  the  Cayuga,  after  she  rounded  to,  and  when 
she  first  took  her  course  do^^Ti  the  river,  was 
slightly  ahead,  as  the  relative  situation  of  the 
two  steamers,  even  at  that  time,  was  that  de- 
scribed in  the  fourteenth  article  of  the  sailing 
rules,  and  not  described  in  the  seventeenth  ar- 
ticle, as  is  supposed  by  the  respondents.  Pre- 
cautions at  that  time  were  not  necessary,  as  the 
distance  between  the  two  steamers,  measuring 
east  and  west,  was  very  considerable,  but  they 
were  running  on  converging  lines,  and  as  they 
advanced  that  distance  was  fast  reduced,  which 
soon  created  the  necessity  for  precautions  to 
prevent  a  collision,  and  the  testimony  entirely 
satisfies  the  court  that  at  the  time  the  neces- 
sity for  precaution  commenced,  the  two  steam- 
ers were  nearly  abreast,  and  that  the  circuit 
court  was  right  in  holding  that  the  fourteenth 
sailing  rule  is  applicable  to  the  case, 
*and  that  it  was  the  duty  of  the  Ca3ruga  [*278 
to  keep  out  of  the  way. 

Reference  was  made  to  a  commissioner  in  the 
district  court,  to  ascertain  the  amount  of  the 
damages,  and  he  reported  the  whole  amount  to 
be  $2,672.30,  as  more  fully  shown  in  the  rec- 
ord. Exceptions  were  duly  taken  by  the  re- 
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spondents  to  various  items  of  the  report,  but 
tbe  court  overruled  the  exceptions  and  con- 
firmed the  report.  Included  in  the  report  of 
the  commissioner  was  an  allowance  of  $75  per 
day  for  the  seventeen  days  the  steamer  was  de- 
tained while  the  repairs  were  being  made,  and 
to  that  allowance  the  respondents  still  object. 
Other  exceptions  to  the  commissioner's  report 
were  taken  at  the  time,,  but  they  have  not  been 
much  pressed  in  argument  and  are  overruled  as 
not  well  founded.  Reasonable  demurrage  is 
certainly  a  proper  charge,  as  the  leading  maxim 
is  restitutio  in  integram  in  all  suits  for  dam- 
ages occasioned  to  vessels  by  collision.  The 
Baltimore,  8  Wall.  385,  19  L.  ed.  465.  Subject 
to  the  provision  that  owners  of  ships  and  ves- 
sels are  not  now  liable  for  any  such  loss,  dam- 
age or  injury,  beyond  the  amount  of  their  in- 
terest in  the  ship  and  her  freight  then  pending, 
it  is  settled  law  that  the  damages  which  the 
owner  of  the  injured  vessel  is  entitled  to  recov- 
er in  cases  of  collision  are  to  be  estimated  in 
the  same  manner  as  in  other  suits  of  like  na- 
ture for  injuries  to  personal  property,  and  the 
owner,  as  the  suffering  party,  is  not  limited  to 
compensation  for  the  immediate  effects  of  the 
injury  inllicted,  but  the  claim  for  compensa- 
tion may  extend  to  loss  of  freight,  necessary  ex- 
penses incurred  in  making  repairs,  and  unavoid- 
able detention.  The  Cayuga,  2  Ben.  125,  7 
Blatchf.  389,  1  Ben.  171.  Tested  by  that  rule, 
it  is  quite  clear  that  the  explanations  given  by 
the  respective  judges  in  the  subordinate  courte 
are  sufficient  to  show  that  the  report  of  the  com- 
missioner was  correct.  Many  other  authorities 
mi^rht  be  referred  to  in  support  of  the  rule  here 
279*1  laid  down,  *but  inasmuch  as  the  subject 
was  fully  considered  in  the  caae  of  The  Balti- 
more, the  court  does  not  deem  it  necessary  to 
give  it  much  additional  consideration. 
Decree  affirmed. 

6AMUEL  DOLTON,  Plff.  in  Brr., 

AARON  CAIN  et  ah 

(See  S.  C.  14  Wall.  472--479.) 

Adverse  possession  under  equitable  title — when 

a  defense  to  ejectment — right  of  dower. 

1.  A  person  having  the  equitable  title  to  land,  in 
Illinois,  under  a  contract  to  purchase,  the  price  of 
which  he  has  paid  or  offered  to  pay,  may  avail  hlm- 
selt  of  the  statute  of  limitations  of  that  state,  by 
pleading  his  possession  of  seven  years  In  bar  of  an 
action  of  electment. 

2.  And  this,  although  the  title  used  to  accom- 


plish this  object  could  not  be  empowered  by  a 
plaintiff  in  an  action  of  ejectment,  who  can  only 
recover  when  he  has  the  paramount  legal  title. 

3.  A  wife  of  the  owner  of  land  has  a  right  of 
dower  only  In  the  event  that  she  survives  her  hus- 
band. She  has  no  present  title  to  the  land,  either 
legal  or  equitable. 

[No.  124.1 
Submitted  Mar,  4,  1S72,    Decided  Apr.  1,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

The  case  is  stated  by  the  court. 

Mr.  Burton  C.  Cook,  for  plaintilT  in  error : 

If  any  principle  of  law  can  be  considered  as 
settled  in  the  state  of  Illinois  by  a  judicial  de- 
termination, it  is  settled  that  a  bond  for  a  deed 
do^s  not  constitute  color  of  title  under  §  11,  ch. 
66,  R.  S.  of  111.  Irving  ▼.  Brownell,  8  of  111. 
412. 

In  the  case  of  Dunlap  v.  Dougherty,  20  111. 
404,  the  court  said :  "The  defendant  paid  taxes 
for  two  or  three  years  under  his  contract  for  a 
conveyance,  and  without  including  these  pay- 
ments by  him,  payment  of  the  taxes  for  seven 
successive  years  was  not  shown,  and  the  defend- 
ant not  having  shown  color  of  title  and  pay- 
ment of  taxes  running  together  for  the  period 
limited,  has  failed  to  bring  himself  within  the 
provision  of  section  9  of  the  statute."  The  pro- 
visions of  sections  8  and  9,  in  relation  to  color 
of  title,  are  identical.  This  case  is  referred  to 
and  approved  in  the  case  of  Dickenson  v.  Bree- 
den,  30  111.  320.  where  the  court  says:  "In 
Dunlap  V.  Dougherty,  20  111.  404,  we  said  that 
an  executory  contract  for  a  conveyance  was  not 
color  of  title." 

Also:  "That  the  substance  of  the  decisions 
is  that  any  deed  purporting  on  its  face  to  con- 
vey title,  no  matter  on  what  it  may  be  founded, 
is  color  of  title." 

Shackleford  v.  Bailey,  35  III.  387 ;  Brooks  v. 
Bruyn,  35  111.  394;  Blancliard  v.  Pratt,  37  111. 
245;  Hinckley  v.  Greene,  52  111.  227,  in  which 
the  court  said:  "It  has  been  held. by  numerous 
cases  of  this  court,  that  a  deed  which,  on  its 
face,  purports  to  convey  title,  constitutes  claim 
and  color  of  title." 

From  these  cases,  the  doctrine  of  which  is  en- 
tirely uncontroverted  in  this  case,  it  would  seem 
to  be  settled  that  a  bond  for  a  deed  which  does 
not  purport  on  its  face  to  convey  any  present 
title,  does  not  constitute  color  of  title. 

Mr.  Jackson  Orimshaw  for  defendants  is  er- 
ror. 


Note. — Omission  of,  or  error,  in  middle  name 
not  material  or  a  misnomer;  idem  sonana;  "Senior** 
or  "Junior"  forms  no  part  of  name — see  note  to 
Keene  v.  Meade,  28  U.  S.  (8  Pet.)  1. 

A  man  may  have  divers  names  at  divers  times, 
but  not  divers  christian  names.  A  man  cannot 
have  two  names  of  baptism  as  he  may  have  divers 
snrnames.     Co.  Litt.  3  a. 

The  law  knows  but  one  christian  name  and  the 
omission  of  a  middle  letter  or  name  Is  of  no  Im- 
portance. State  V.  Martin,  10  Miss.  391  ;  Gotobed's 
Case,  6  City  Hall  Rec.  25 ;  Pranklln  v.  Talmadge.  5 
Johns.  84;  Van  Voorhls  v.  Budd.  39  Barb.  479; 
Roosevelt  v.  Qardlnier,  2  Cow.  463 ;  Milk  v.  Chris- 
tie. 1  Hill,  192;  McKav  v.  Spick.  1  Tex.  376:  Bd- 
monston  v.  The  State,  17  Ala.  179 ;  Hart  v.  Llnd- 
sey,  17  N.  H.  235,  43  Am.  Dec.  597. 

''Junior"  or  "Senior"  Is  no  part  of  a  man's  name 
and  need  not  be  affixed  to  the  name  or  slfmature  of 
a  person.  Johnson  v.  Ellison,  4  T.  B.  Monr.  526, 
16  Am.  Dec  163;  Brainard  v.  Stllphln,  6  Vt.  9, 
27  Am.  Dec.  632;  Lepiot  v.  Browne,  1  Salk.  7; 
Goodhue  v.  Berrien,  2  Sandf.  Ch.  633 ;  Famham  v. 
Hlldreth,  82  Barb.  280 ;  Hadley  v.  Shaw,  80  111.  854. 
880 


Father  and  son  havlnjir  the  same  name,  when  tirat 
name  Is  used  without  explanation,  the  father  prima 
facie  la  intended.  Brown  v.  Berrl^ht,  3  Blackf.  39, 
23  Am.  Dec.  373;  Graves  v.  Colwell.  90  III.  615; 
People  V.  Cook,  14  Barb.  300;  Padgett  v.  Law- 
rence, 10  Paige,  170.  40  Am.  Dec.  232. 

The  law  knows  biit  one  christian  name,  and 
where  one  christian  name  is  stated  and  al;*)  tbe 
Initial  letter  of  another  christian  name,  the  Initial 
letter  may  be  rejected  as  surplusage,  and  need  not 
be  proved.  Dilts  v.  Kinney,  3  Green  (N.  J.)  130; 
Thompson  v.  Lee,  21  111.  242 ;  Ersklne  v.  Davis.  25 
111.  251 :  Bletch  v.  Johnson,  40  111.  116 :  Isaacs  v. 
Wiley,  12  Vt.  674;  Allen  v.  Taylor,  26  Vt.  591); 
State  V.  Manning,  14  Tex.  402  ;  People  v.  Lock  wood. 
6  Cal.  205 ;  Bratton  v.  Seymour,  4  Watta.  329 ; 
contra.  Price  v.  State,  19  Ohio,  423 ;  The  State  v. 
Hughes,  1  Swan  (Tenn.)  261. 

In  Mass.  It  Is  held  that  a  double  baptismal  name 
is  in  fact  but  one  name,  and  essential  to  tbe  proper 
description  of  the  person.  Com.  v.  Perkins,  1  Pick. 
388 :  Com.  v.  Hall.  3  Pick.  262. 

Mistake  in  spelling  name  Is  unimportant  where 
the  name  admits  of  different  modes  of  spelling; 

81  U. 
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DoLTON  V.  Cain. 
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Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  ejectment,  to  recover  pos- 
session of  a  quarter  section  of  land  in  Adams 
county,  Illinois. 

The  plaintiff,  to  maintain  the  issue  on  his 
part,  introduced  in  evidence  a  patent  for  the 
tract  of  land  in  controversy  from  the  United 
States  to  Benjamin  Stephenson,  and  by  various 
mesne  conveyances  proved  title  in  himself.  His 
immediate  grantors  were  the  heirs  of  Jacque- 
mart  and  Tliiriat,  from  whom  he  purchased  in 
June,  1864.  It  was  proved  that  the  death  of 
Jacquemart  occurred  in  1848,  and  Thiriat  died 
in  1845. 

The  defendant,  Cain,  in  denial  of  the  plain- 
tifTs  right  to  recover,  proved  that  he  purchased 
from  Jacquemart  the  real  source  of  title  of  both 
parties,  through  Washington  Cockle,  his  attor- 
ney in  fact,  the  quarter  section  in  dispute,  on 
the  29th  day  of  July,  1848,  and  took  a  bond  for 
a  deed;  that  Jacquemart  and  wife,  who  were 
residents  of  Paris  m  France,  on  the  10th  of  Au- 
gust, 1847,  empowered  Francis  R.  Tillon  and 
Walter  L.  Cutting,  of  the  citjr  of  New  York,  by 
letters  of  attorney,  to  fell  their  lands  in  Illinois, 
with  powers  of  substitution,  and  that  on  the 
20th  of  September  following,  Tillon  and  Cutting 
by  letter  of  substitution  authorized  Washington 
Cockle,  a  resident  of  Peoria,  Illinois,  to  act  in 
their  stead.  It  was  further  proved  that  Cain 
performed  his  part  of  the  contract  of  purchase, 
as  far  as  he  was  able;  that  he  paid  all  the  in- 
stalments but  the  last,  and  offered  to  pay  this, 
but  Cockle  refused  to  receive  it,  because  it  was 
rumored  that  Jacquemart  was  dead;  that  there 
has  been  a  readiness  and  willingness  at  all  times 
to  make  full  payment,  but  the  purchaser  did  «ot 
know  who  was  entitled  to  receive  the  money. 
Cain  took  possession  of  the  land  very  soon  after 
its  purchase,  and  has  occupied  it  continuously, 
by  himself  or  tenants,  from  that  time  until  the 
commencement  of  this  suit,  in  1865,  and  for  sev- 
enteen years  paid  the  taxes  on  it.  Cockle,  soon 
after  he  made  the  sale,  reported  it  to  Tillon  and 
Cutting,  who  approved  it,  and  under  their  di- 
rection expended  all  the  money  received  from 
Cain  in  paying  taxes  on  other  lands  belonging 
to  Jacauemart. 

On  tiiis  state  of  facts,  the  court  below  decided 
that  the  possession  of  Cain  was  protected  by 
certain  limitation  laws  of  Illinois,  and  directed 
judgment  accordingly.  From  this  decision  the 
plaintiff  has  sued  out  a  writ  of  error;  and  the 


sole  question  in  the  case  is :  whether  the  defend* 
ant,  Cain,  the  other  defendant  being  his  tenant, 
is  within  the  protection  of  these  laws. 

They,  in  substance,  declare  that  whoever  hat 
resided  on  a  tract  of  land  for  a  period  of  seven 
successive  years  prior  to  the  commencement  of 
an  action  of  ejectment,  having  a  connected  title 
in  law  or  equity  deducible  of  record  from  the 
state  or  the  United. States,  can  plead  the  posses- 
sion in  bar  of  the  suit. 

It  is  objected  that  the  entire  title  of  the  de- 
fendant is  not  evidenced  by  acts  of  record,  but 
this  is  not  necessary.  If  the  source  or  founda- 
tion of  the  title  is  of  record,  it  is  available  to 
every  person  claiming  a  legal  or  equitable  inter- 
est under  it  who  can  connect  himself  with  it 
by  such  evidence  as  applies  to  the  nature  of  the 
right  set  up.  Collina  v.  Smithy  18  111.  163; 
Poage  v.  CMnti,  4  Dana,  50. 

Is  the  right  set  up  by  Cain,  then,  within  the 
purview  of  the  statute? 

It  is  conceded  to  be,  if  the  bond  was  executed 
under  a  valid  power  of  attorney,  coupled  with 
full  payment  of  the  purchase  money,  and  the 
obligor  had  the  legal  title  to  the  land.  This 
concessirifi  was  necessary,  because  it  is  too  plain 
for  controversy  that  a  union  of  these  elements 
would  constitute  a  complete  equitable  title, 
which  a  court  of  chancery,  on  the  *prop-  [*477 
er  application,  would  perfect  into  a  legal  title. 
But  there  are  other  principles  by  which  an  equi- 
table title  can  be  tested  and,  in  their  applica- 
tion to  this  case,  relieve  it  of  all  diflBculty.  If 
a  party  has  done  all  that  could  reasonably  be 
expected  of  him  to  perform  his  part  of  the 
agreement,  it  will  be  considered,  in  equity,  as 
having  been  done.  Cain  is  within  this  condi- 
tion. He  purchased  the  land  from  Cockle,  paid 
him  all  he  agreed  to  pay,  except  the  sum  of  $66, 
and  this  he  was  ready  and  willing  to  pay,  but 
Cockle  would  not  receive  it,  on  the  plea  that  it 
was  rumored  his  principal  was  dead.  Was  not 
this  offer  equivalent  to  payment?  What  more, 
under  the  circumstances  of  this  case,  would  a 
court  of  equity  require?  It  would  be  a  harsh 
rule  to  say  that  the  purchaser  should  lose  his 
land  because  he  did  not  institute  inquiry,  in 
France,  to  ascertain  whether  the  rumor  of  Jac- 
quemart*s  death  was  well  founded  or  not.  , 
There  was  no  revocation  of  the  power,  and 
Cockle  was  the  proper  person  to  receive  the 
money,  unless  Jacquemart  were  dead ;  and  there 
is  nothing  in  the  record  to  show  that  Cain  ever 
received  any  information  on  the  subject,  except 


but  the  ordinary  rule  is,  that  the  proniiDciatlon  ac- 
cording to  the  ordinary  rules  must  produce  the  true 
sound.  Donncl  v.  United  States,  1  Morris,  141.  39 
Am.  Dec.  457 :  State  v.  Houser,  Bush.  410 ;  Belton 
V.  Fisher,  44  111.  32. 

The  following  have  been  held  idem  sonans  and 
no  variance,  viz.:  Deadema  for  Diadema  (State  v. 
Patterson,  2  Ired.  L.  346,  38  Am.  Dec.  299)  :  Anny 
for  Anne  (State  v.  Upton.  1  Dev.  513)  :  Whlneyard 
for  Wineyard  (Rex  v.  Foster,  Russ  &  R.  412)  ; 
Steven  for  Stevens  (Stevens  v.  Stebbins,  3  Scam. 
25). 

The  strict  rule  of  idem  aonans  has  been  some- 
what relaxed  and  the  following  variances  held  im- 
material :  between  Japhath  and  Japheth  (Morton  v. 
McClure.  22  HI.  257)  ;  Corn  and  Conn  (Moore  v. 
Anderson,  8  Ind.  18)  ;  Heam  and  Hearne  (Coster 
V.  Thomason,  19  Ala.  717)  ;  Charleston  and 
Charlestown  (Alvord  v.  MofTatt,  10  Ind.  366)  ; 
Woollev  and  Wolley  (Power  v.  woollev,  21  Ark. 
462)  ;  Hudson  and  Hutson  (Cato  v.  Hutson,  7  Mo. 
142)  ;  Penryn  and  Pennyrlne  (Elliott  v.  Knott,  14 
Md    121). 

The  following  variances  have  been   held  fatal, 

14  Wall. 


viz. :  Lyons  for  Lynes  (Lynes  v.  The  State,  5  Port. 
236,  30  Am.   Dec.  557)  ;  Shakejtpeare  for  Shakes- 

?>eare  (Shakespeare's  Case.  10  East,  83)  ;  Tarbart 
or  Tabart  (Bingham  v.  Dickie,  5  Taunt.  814)  ; 
McCann  for  McCarn  (Tannet's  Case,  Russ  &  B. 
351)  :  Donald  ror  Donnel  (Donnel  v.  U.  S.  1  Morris, 
141.  30  Am.  Dec.  457), 

One  to  whom  an  instrument  is  made  payable  by 
na^^e  differing  from  his  own  may  declare  on  it  in 
nis  own  name,  averring  that  It  was  made  to  him  by 
the  wrong  name.  Nicholay  ▼.  Kay.  6  Ark.  59.  42 
Am.  Dec.  680;  Taylor  v.  Strickland,  37  Ala.  642; 
Wood  V.  Coman,  56  Ala.  283;  Board  of  Educa- 
tion V.  Greenebaum.  39  111.  609  :  Pinckard  v.  Mil- 
mine,  70  111.  278;  Medway  C.  MTy  v.  Adams.  10 
Mass.  360 ;  Leaphardt  v.  Sloan.  6  Biackf.  278 ;  Pat- 
terson V.  Graves,  5  Biackf.  593 ;  Robb  v.  Bailey,  13 
La.  Ann.  457 ;  Jester  v.  Hopper,  10  Ark.  43. 

Where  a  party  executes  an  insitrument  by  a 
wrong  name,  ne  mav  be  sued  bv  his  true  name  with 
an  averment  that  he  signed  ft  by  the  wrong  one. 
Wood  V.  Coman,  56  Ala.  283 ;  contra,  that  he  must 
be  sued  by  the  name  by  which  he  executed  the  in-' 
strument     Wooster  v.  Lyons,  5  Biackf.  60. 

831 


87-98 


SupBESCE  Ck>usT  or  THX  UmTED  States. 


Dec.  Tebv, 


what  was  contained  in  the  reply  of  Codcle  when 
he  offered  to  pay  him  the  money.  Naturally  p 
man  in  the  predicament  of  Cain  would  rest  ir 
•ecurity,  until  advised  by  Cockle  that  he  could 
•afely  pay  the  money  to  him,  or  until  some  one 
havinft  authority  called  upon  him  for  payment. 
This  was  never  done;  ano,  after  sixteen  years' 
residence  on  the  land,  he  is  called  upon  to  sur- 
render it  because  he  did  not  employ  unusual 
means  to  ascertain  the  proper  parties  to  whom 
the  small  balance  due  on  the  land  should  be 
paid.  If  there  were  no  limitation  law  in  Illi- 
nois applicable  to  this  case,  the  action  of  eject- 
ment would,  on  proper  application,  have  been 
enjoined  until  Cain  could,  through  a  court  of 
equity,  have  perfected  his  title  so  as  to  make  it 
available  as  a  legal  defense  in  a  court  of  law. 
If,  then,  Cain  had  such  a  title  as  a  court  of 
equity  would  recognize  and  convert,  by  its  de- 
cree, into  a  legal  title,  it  must  be  considered  a 
title  in  equity  within  the  meaning  of  the  stat- 
ute. Indeed,  it  is  difficult  to  conceive  what  the 
law  does  mean  by  title  in  equity  if  this  be  not 
478*]  •one.  It  must  be  something  less  than  a 
legal  title,  else  these  words  in  the  statute  can 
have  no  effect.  The  law  was  designed  to  pro- 
tect both  kinds  of  title  alike,  and  unless  equal 
intluence  is  extended  to  both,  there  is  a  practi- 
cal repeal  of  a  portion  of  the  statute.  In  no 
proper  sense  can  it  be  said  that  Cain  broke  his 
agreement.  It  is  true  he  did  not  formally  ten- 
der the  money  to  Cockle,  but  this  would  have 
been  a  useless  act,  as  Cockle  told  him,  on  his  ap- 
plication to  pay,  that  he  could  not  receive  the 
money.  Besides,  he  had  good  right  to  suppose, 
from  what  had  previously  occurred,  that  tne  of- 
fer to  pay  Cockle  was  as  valid  as  the  offer  to 
pay  Jacquemart. 

Why,  then,  has  not  Cain,  having  shown  a  rec- 
ord foundation,  brought  himself  within  the 
scope  of  the  statute? 

It  is  urged,  as  an  additional  reason  against 
this,  that  Jacquemart  did  not  own  the  legal  ti- 
tle, because  one  of  the  mesne  conveyances  made 
in  1823  was  to  Thiriat  in  trust  for  Jacquemart. 
This  is  true,  but  Thiriat  died  in  1845,  and  Jac- 
quemart, the  beneficial  owner  of  the  land,  as- 
sumed to  have  the  right  to  sell  it  in  July,  1S48, 
when  he  executed  his  letter  of  attorney  to  Til- 
lon  and  Cutting,  with  power  of  substitution. 
Nothing  is  heard  from  the  heirs  of  Thiriat  for 
a  period  of  nineteen  years  from  the  death  of 
their  ancestor,  when,  in  1864,  they  convey,  as 
do  also  the  heirs  of  Jacquemart,  the  tract  of 
land  in  controversy  to  the  plaintiff.  After  such 
a  lapse  of  time,  in  the  absence  of  any  proof  on 
the  subject,  it  is  difficult  to  resist  the  conclusion 
that  some  undue  influence  must  have  been  used 
to  procure  these  conveyances;  but,  be  this  as  it 
may,  the  title  of  Cain  is  not  less  an  equitable 
.one  on  account  of  them  and,  if  so,  the  statute 
•will  not  allow  his  possession,  rightfully  ob- 
tained and  continued  the  requisite  length  of 
time,  to  be  disturbed.  Without  discussing  the 
effect  of  the  deed  of  Thiriat's  heirs,  in  its  appli- 
cation to  this  case,  it  is  enough  to  say  that  a 
eourt  of  equity,  looking  through  forms  to  the 
substance  of  things,  would  find  a  way  to  pro- 
•iect  Cain's  purchase. 

It  is  urged,  as  an  additional  reason  why  this 
defense  cannot  prevail,  that  the  bond  Is  in  the 
470*]  name  of  Jacquemart  *alone,  while  liie 


power  was  to  convey  the  joint  property  of  hus- 
band and  wife.  There  would  be  some  force  in 
this  position  if  the  original  deed  to  Thiriat  had 
been  in  trust  for  the  wife  as  well  as  the  hus- 
band; but,  as  this  was  not  the  case,  the  joinder 
of  the  wife  could  only  have  been  intended  to 
ilienate  any  supposed  right  of  dower  in  the 
"^vent  that  she  survived  her  husband.  She  had 
no  present  title  to  the  land,  either  legal  or  equi- 
table; and,  although  Cockle  was  empowered  to 
use  her  name,  as  well  as  her  husband's  in  any 
instrument  of  sale  he  might  execute,  the  failure 
to  do  so  cannot,  in  any  event,  operate  to  invali- 
date the  bond  for  a  deed  which  ne  gave  to  Cain. 

It  is  hardly  necessary  to  notice  Uie  objection, 
that  Jacquemart's  name  is  incorrectly  given  in 
the  contract  of  sale.  Cockle  testifies  that  this 
was  a  mistake,  and  it  is  the  business  of  a  court 
of  equity  to  see  that  Cain  is  not  harmed  by  it. 

On  the  whole  case  we  are  of  the  opinion  that 
the  defendant  is  within  the  protection  of  the 
limitation  laws  of  Illinois,  which  he  invoked 
for  his  defense  and  which  lie  had  a  right  to  do 
for  that  purpose,  although  the  title  used  to  ac- 
complish this  object  could  not  be  employed  by 
a  plaintiff  in  an  action  of  ejectment,  who  can 
only  recover  when  he  has  the  paramount  l^al 
title. 

In  conclusion,  it  is  proper  to  state  that  we 
have  examined  the  decisions  of  the  supreme 
court  of  Illinois,  to  which  we  have  been  re- 
ferred as  affecting  the  question  at  issue,  and  do 
not  find  anything  decided  which  militates 
against  the  views  we  have  presented. 

The  judgtnent  of  the  Uirouit  Court  i»  of- 
firmed. 


TRADERS'  NATIONAL  BANK  OP  CHICAGO, 

AppU, 


V, 


GEORGE  W.  CAMPBELL,  Assignee  of  Charlei 
Hitchcock  and  Edward  M.  Endicott. 

(See  8.  C.  14  Wall.  87-88.) 


j  Judgment  agaifiet  bankrupt,  when  an  unlawful 
I     preference — neoe^eary  parties  to  euit  to  set 
I     aside — suit  against  hank  which  has  proceeds 
— fraudulent  preference — when  payment  is, 

*1.  Suit  In  chancery  by  assigrnee  to  recover  pro- 
ceeds of  goods  sold  under  judgment  against  bank- 
rupt taken  by  confesslcMi  when  both  parties  knew 
of  the  insolvency. 

Such  a  judgment,  though  taken  before  the  first 
day  of  June,  1867,  but  after  the  enactment  of  the 
bankrupt  law,  Is  an  unlawful  preference  under  the 
S5th  section  of  that  act. 

2.  The  proceeds  of  the  sale  of  the  bankropra 
goods  being  in  the  hands  of  the  defendant,  an- 
other person  who  had  a  like  judgment  and  execo< 
tion  levied  on  the  same  goods,  is  not  a  necessary 
party  to  this  suit,  being  without  the  jurisdiction. 
Rule  laid  down  as  to  necessary  parties  in  chancery. 

3.  The  proceeds  of  thn  sale  oeing  in  the  bands  of 
the  bank,  though  it  has  given  the  sheriff  a  certifi- 
cate of  deposit,  the  assignee  was  not  obliged  to 
move  against  the  sheriff  in  the  state  court  to  pay 
over  the  money  to  him.  but  had  his  option  to  sue 
the  bank  which  had  directed  the  levy  and  sale, 
and  held  the  proceeds  in  its  vaults. 

4.  The  defendant,  having  money  received  as  col- 
lections for  the  bankrupt,  delivered  it  to  the  sheriff. 
Who  levied  the  defendant's  execution  upon  it,  and 
applied  it  in  satisfaction  of  the  same.  This  was 
a  fraudulent  preference  or  taking  by  process  under 
the  act,  and  does  not  raise  the  question  whether, 
if  defendant  had  retained  the  money  it  could  be 


^Headnotes  by  Mr.  Justice  Millbb. 
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■et  off  in  his  enit  against  the  bankrupt's  debt  to 
defendant. 

5.  So,  taking  a  check  from  the  bankrupt  and, 
crediting  the  amount  of  the  check  then  on  deposit 
on  the  bankrupt's  note,  the  day  before  taking  judg- 
ment, was  a  payment  by  way  of  preference  and. 
therefore,  yoid,  and  does  not  raise  the  question  of 
set-off. 

[No.  423.] 

Argued  Mar.  1, 1872.    Decided  Apnl  8, 1872. 

PPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 
The  case  is  stated  by  the  court. 
Messrs.    Ge<».    O.    Campbell    and    B.    C. 
Cook  for  appellant. 

Messrs.  Melville  W.  Fuller  and  James 
H.  Roberts  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  suit  is  brought  in  the  district  court  of 
the  United  States  K>r  the  northern  district  of 
Illinois,  by  Campbell,  assignee  in  bankruptcy 
of  Hitchcock  and  Endicott,  against  the  Traaers' 
National  Bank  of  Chicago  and  Hotchkiss  &  Son, 
to  recover  money  received  by  them  of  the  bank- 
rupt, by  way  of  fraudulent  preference. 

Hitchcock  and  Endicott  were,  on  the  13th  of 
July,  declared  bankrupts  by  the  district  court, 
at  the  suit  of  their  creditors,  Dowain  &  Com- 
pany, commenced  the  25th  day  of  June. 

0>n  the  28th  of  May  preceding,  this  bank 
brought  a  suit  against  Hitchcock  and  Endicott 
in  which,  on  an  allegation  of  fraud,  a  capias 
was  issued  for  the  arrest  of  Hitchcock.  To 
avoid  this  arrest,  the  bankrupt  firm  gave  the 
bank  a  demand  note  with  warrant  of  attorney 
to  confess  judgment,  and  on  the  next  dav  the 
bank  entered  a  judgment  for  the  debt,  less  9325.- 
20,  the  amount  of  the  bankrupts'  deposit  ac- 
count with  the  bank  on  that  day,  which  was  in- 
dorsed on  the  note  as  a  credit.  Execution  was 
immediately  issued  on  this  judgment  and  lev- 
ied on  the  bankrupts'  stock  of  goods. 

On  the  30th  May,  Hotchkiss  &  Son  obtained 
a  judgment  against  the  same  parties  for  a  much 
smaller  debt,  on  which  execution  was  also  is- 
sued and  levied  on  the  same  goods. 
04*]  •  'It  is  not  asserted  by  counsel  here  that 
the  defendant  acquired  any  rights  to  the  prop- 
erty levied  on  by  its  execution..  It  would  be 
useless  to  do  so,  for  the  president  of  the  bank 
acknowledged  that  he  was  aware  of  the  insol- 
vent condition  of  Hitchcock  &  Endicott,  and  had 
instituted  his  proceeding  after  taking  the  opin- 
ion of  counsel,  that  the  bankrupt  law  did  not 
affect  such  cases  imtil  after  the  first  day  of 
June,  the  earliest  time  at  which  proceeding 
could  be  commenced  under  that  law. 

We  are  of  opinion  that  the  proviso  to  the  60th 
section  of  the  bankrupt  act,  which  declares  that 
no  petition  or  other  proceeding  under  it  shall  be 
commenced  before  the  first  day  of  June,  1867, 
is  limited  in  its  effect  to  such  commencement, 
and  that  any  act  done  after  its  approval,  March 
2,  1867.  in  fraud  of  the  purpose  of  the  statute, 
was  within  its  prohibitions. 

We  will  consider  the  objections  to  the  decree 
in  favor  of  the  plaintiff,  in  the  order  in  which 
they  are  assigned  in  the  appellant's  brief. 

I.  It  is  said  that  Hotchkiss  &  Sons  were  nec- 
essary parties,  without  whom  the  court  could 
notproceed.    They  were  not  within  the  juris- 
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diction  of  the  court  and,  though  made  defend- 
ants by  the  bill,  never  appeared  in  the  case,  and 
it  was  dismissed  as  to  tnem  without  prejudice. 

Their  interest,  as  asserted  by  the  appellant's* 
counsel,  was  that  they  also  had  a  judgment* 
against  the  bankrupts  on  which  execution  was 
levied,  on  the  same  property,  and  that,  as  it  was  • 
sold  under  both  executions,  Hotchkiss  &  Sons 
have  a  right  to  be  heard  as  to  the  validity  of - 
that  sale. 

In  the  case  of  Barney  v.  Baltimore,  6  Wall.- 
280,  18  L.  ed.  825,  this  court,  after  reviewing 
the  former- decisions  on  this  subject,  remarks 
that  there  is  a  class  of  persons  having  such  re-  . 
lations  to  the  matter  in  controversy,  merely 
formal  or  otherwise,  that,  while  they  may  be  • 
called  proper  parties,  the  court  will  take  no  ac- 
count of  the  omission  to  make  them  parties. 
There  is  another  class  whose  relations  to  the 
suit  are  such  that,  if  their  interest  and  their 
absence  are  formally  brought  to  the  attention  of 
the  court,  it  will  require  them  to  be  made  par* 
ties,  ♦if  within  its  jurisdiction,  before  [*95 
deciding  the  case.  But,  if  this  cannot  be  done, 
it  will  proceed  to  administer  such  relief  as  may 
be  in  its  power  between  the  parties  before  it. 
And  there  is  a  third  class,  whose  interest  in  the 
subject-matter  of  the  suit  and  in  the  relief 
sought  is  so  bound  up  with  that  of  the  other 
parties  that  their  legal  presence  as  parties  in 
the  proceeding  is  an  absolute  necessity,  without 
which  the  court  cannot  proceed. 

Hotchkiss  &  Sons  manifestly  belong  to  this 
second  class,  and  not  the  third.  The  bank  is 
sued  for  its  own  wrong  in  procuring  judgment 
and  selling  the  property,  and  for  the  proceeds 
now  in  its  vaults.  Hotchkiss  &  Sons  may  or 
may  not  be  in  the  wrong  in  procuring  their 
judgment  and  levy,  but  it  is  not  alleged  that 
they  have  received  any  of  the  money.  If  they 
are  entitled  to  any  of  it,  they  will  be  at  liberty 
to  bring  any  suit  they  may  be  advised  to  after 
this  suit  is  disposed  of,  against  the  assignee  or 
anyone  else,  and  their  rights  will  not  he  pre- 
cluded by  the  present  decree;  nor  have  they  any 
such  interest  m  the  subject-matter  of  this  suit 
that  their  presence  Is  necessary  to  the  protec- 
tion of  the  bank.  A  complete  decree  can  be 
made  between  the  bank  and  the  assignee  with- 
out touching  the  rights  of  Hotchkiss  &  Sons  or 
embarrassing  the  bank  in  its  relations  to  them. 
The  organization  of  the  Federal  courts  has  al- 
ways required  them  to  dispense  with  parties  in 
chancery  not  within  their  jurisdiction  unless 
their  presence  was  an  absolute  necessity,  which  • 
it  clearly  is  not  in  this  case. 

2.  It  is  said  that  the  assignee  should  have  ap- 
plied to  the  state  court  for  an  order  on  the  sher- 
iff to  pay  over  the  proceeds  of  the  execution  to 
him. 

But  it  cannot  be  maintained  that  the  as- 
signee, who  is  pursuing  the  assets  of  the  bank- 
rupt in  the  hands  of  third  parties,  is  bound  to 
resort  to  the  state  courts  because  there  is  a  liti- 
gation there  pending.  The  language  of  the  14th 
section,  that  the  assignee  may  prosecute  and  de- 
fend all  suits  pending  at  the  time  of  the  adjudi- 
cation of  bankruptcy  in  which  the  bankrupt  is 
a  party,  does  not  oblige  him  to  seek  a  remedy 
in  that  way.  The  2d  section  of  the  act  declares 
that  the  •circuit  courts  of  the  United  ['OB 
States  shall  have  oonourrent  Juriadiction  with 
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the  district  courts  of  all  suits  at  law  or  in  equi- 
ty which  may  or  shall  be  brought  by  the  as- 
signee against  any  person  claiming  an  adverse 
interest  touching  any  property  or  rights  of 
property  of  said  oankrupt. 

The  decree  in  the  present  suit  is  founded  on 
the  idea  that  the  bank,  by  means  of  its  illegal 
and  collusive  proceedings  m  the  state  court,  has 
received  the  proceeds  of  property  which  ought 
to  have  oome  to  the  assignee.  He  has  a  right 
to  proceed  against  the  bank  directly  in  the  Fed- 
eral court  for  those  proceeds,  and  is  not  obliged 
to  resort  to  the  state  court,  where  the  matter  is 
substantially  ended,  for  relief. 

3.  The  third  objection  is,  that  the  bank  has 
not  received  from  the  sheriff  any  sum  whatever 
in  satisfaction  of  the  judgment  which  it  recov- 
ered against  the  bankrupts. 

The  facts  of  the  case  are  simple  and  undis- 
puted. The  goods  of  the  bankrupt  were  sold 
under  the  execution  in  favor  of  the  bank,  and 
the  sheriff,  after  deducting  the  costs  of  the  pro- 
ceeding, deposited  the  remainder  with  the  de- 
fendant. This  suit  being  then  pending,  the  de- 
fendant, instead  of  giving  the  sheriff  a  receipt 
for  the  amount  as  paid  on  the  execution  in  his 
hands,  gave  him  a  certificate  of  deposit.  This 
transparent  device  can  deceive  no  one,  and  does 
not  vary  the  legal  character  of  the  transaction. 
The  sheriff,  under  the  direction  of  the  Bank, 
levies  upon  and  sells  the  property  of  the  bank- 
rupt after  the  title  has  passed  to  the  assignee 
and  in  violation  of  the  law.    He  deposits  the 

Proceeds  of  the  sale  with  the  party  whose  agent 
e  was  in  this  illegal  appropriation  of  the 
TOods.  The  assignee  electing  to  assert  his  right 
to  the  proceeds  of  the  sale  instead  of  the  goods 
themselves,  sues  the  party  who  caused  the  seiz- 
ure and  sale,  and  who  has  their  proceeds  in  his 
possession.  His  right  to  recover  under  such 
circumstances  cannot  well  be  doubted. 

4.  The  fourth  objection  is  that  the  decree  ren- 
dered against  the  bank  is  for  too  large  a  sum. 

This  assignment  of  error  has  regard  to  cer- 
tain sums  coming  to  the  hands  of  the  defendant 
07*]  aa  bankers  of  Hitchcock  &  *Endicott,  and 
which  they  claim  a  right  to  retain  by  way  of 
Bet-off. 

The  amount  of  $943.20  was  received  on  the 
12th  day  of  June,  some  days  after  their  judg- 
ment had  been  recovered  in  the  state  court,  and 
after  the  execution  had  been  levied  on  the  stock 
of  the  bankrupt's  goods.  It  was  received  as  col- 
lections made  by  the  bank  from  drafts  placed 
by  the  bankrupts  in  their  hands  in  the  ordinary 
course  of  business,  and  if  they  had  retained  it 
and  appropriated  it  as  a  set-off  against  the  debt 
of  the  bankrupt  to  them,  an  interesting  ques- 
tion might  have  arisen  as  to  their  right  to  do 
BO.  But  instead  of  doing  this,  they  handed  it 
over  to  the  sheriff,  who  levied  on  it  as  the  prop- 
erty of  the  bankrupt  by  virtue  of  the  same  exe- 
cution under  which  he  levied  on  and  sold  the 
goods.    By  the  act  of  the  bank  it  was  thus 

g laced  in  the  same  category  with  the  goods,  and 
istead  of  exercising  their  own  right  of  set-off 
by  directing  the  sheriff  to  credit  the  execution 
with  the  sum  received  by  them  on  the  debt,  they 
delivered  it  to  him  to  be  treated  as  the  goods  of 
the  bankrupt  and  subjected  by  him  to  their  il- 
legal judgment.  This  amount,  then,  must  be 
treated  in  the  same  manner  as  the  other  money 
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received  by  them  from  the  sheriff  on  the  sale  of 
the  goods. 

There  was  in  the  bank  on  deposit  to  the  credit 
of  Hitchcock  &  Endicott,  on  the  day  they  gave 
the  Judgment  note,  the  sum  of  $325.20.  This 
sum*  was  not  computed  or  deducted  when  the 
note  was  given.  On  the  next  day,  before  the 
bank  caused  the  judgment  to  be  entered  up,  they 
credited  this  amount  on  the  note  and  tooK  judg- 
ment for  that  much  less.  They  now  claim  that 
this  was  what  they  had  a  right  to  do,  and  that 
it  should  remain  a  valid  set-off.  But  this  does 
not  appear  to  have  been  really  what  was  done. 
It  appears  that  Hitchcock  &  Endicott  gave  the 
bank  a  check  for  the  sum,  and  by  virtue  of  that 
check  it  was  indorsed  on  the  note  as  a  pay- 
ment. Now,  as  both  the  bank  and  the  bank- 
rupts knew  of  the  insolvency  of  the  latter, 
this  was  a  payment  by  way  of  preference  and, 
therefore,  void  by  the  35th  section  of  the  bank- 
rupt act.  In  this  case,  as  in  the  other,  if  they 
had  stood  on  their  right  of  set-off,  it  might 
•possibly  have  been  available,  but  when  ['OS 
they  treat  it  as  the  bankrupts'  property  and  en- 
deavor to  secure  an  illegal  preference  by  getting 
the  bankrupts  to  make  a  payment  in  the  one 
case  and  seizing  it  by  execution  in  the  other 
when  they  knew  of  the  insolvency,  both  appro- 
priations are  void. 

We  see  no  error  in  the  decree  tohich  teas  ren- 
dered in  the  District  Court  and  affirmed  in  the 
Circuit  Court  on  appeal^  and  which  is  again  af- 
firmed hy  this  court. 


THE  STEAMSHIP  JAVA,  etc.,  James  Bums, 
John  Bums,  and  Charles  Mclver,  Claimants^ 
Appts., 

V. 

JUDD  LINSEED  &  SPERM  OIL  COMPANY, 

Uht, 

(See  S.  C.  "The  Java"  14  Wall.  189-199.) 

Collision  in   harbor — duty  of  steamer — inw- 

table  accident. 

1.  A  steamer  in  a  crowded  harbor  is  not  liable 
for  a  collision  simply  because  she  pursued  an  un- 
usual course  in  golug  to  her  dock,  and  she  was 
only  bound  to  use  that  degree  of  care  and  precau- 
tion which  the. particular  circumstances  of  tne  case 
demanded. 

2.  She  was  not  liable  for  a  collision  with  a 
schooner  which  floated  along  slowly  with  the  tide, 
without  having  her  sails  up  (her  crew  being  en- 
gaged in  hoisting  sail)  not  being  under  control, 
and  entirely  concealed  from  the  view  of  the  steamer 
by  the  Intervention  of  another  vessel,  and  which 
came  out  from  behind  the  latter  without  any  no- 
tice or  warning. 

3.  An  inevitable  accident  need  not  be  caused  by 
external  force,  as  of  winds  and  waves. 

[No.  146.] 
Argued  Mar,  25, 1872,    Decided  Apr,  8,  1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
The  case  is  stated  by  the  court. 
Mr,  William  G.  Rnssell,  for  appellants: 

Note. — Collision;  rights  of  steam  and  sailing 
vessels  icith  reference  to  each  other,  and  in  passing 
and  meeting — see  notes,  13  L.  ed.  U.  S.  637 ;  25  L. 
ed.  U.  S.  168 ;  28  C.  C.  A.  532 :  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  steamer  w^eetina 
steamer — see  notes,  14  L.  ed.  U.  S.  68 ;  S5  L.  «£ 
U.  S.  453 ;  30  C.  C.  A.  630 ;  60  C.  C.  A.  2:^ ^ . 
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The  statute  regulations  and  the  rule  of  the 
admiralty  courts,  imposing  upon  steamers  the 
obligation  to  avoid  sailing  vessels,  do  not  apply 
except  in  cases  where  the  vessels  are  in  sight  of 
each  other  in  time  to  avoid  the  collision;  pro- 
vided their  failure  to  see  each  other  earlier  re- 
sults from  no  fault  or  omission  on  the  part  of 
the  steamer. 

Peck  V.  Sanderson,  17  How.  178,  15  L.  ed. 
205;  Steamship  Co.  v.  Rumball,  21  How.  37? 

16  L.  ed.  144;  Bentley  v.  Coyne,  4  Wall.  50^, 
18  L.  ed.  457;' The  Morning  Light,  2  Wall.  550, 

17  L.  ed.  862;  Wakefield  v.  The  Governor,  1 
Clif.  93;  Baker  v.  The  City  of  New  York,  1 
Clif.  75;  Hall  v.  The  Buffalo,  Newb.  115;  The 
Wings  of  the  Morning,  5  Blatchf .  15 ;  The  Sco- 
tia, 7  Blatchf.  308;  The  Ehenezer,  2  W.  Rob. 
206;  The  Itinerant,  2  W.  Rob.  236. 

Tlie  rule  which  holds  the  steamer  prima  facie 
in  fault  for  not  avoiding  a  collision  with  a  sail- 
ing vessel,  does  not  preclude  proof  that  in  fact 
she  exercised  in  due  season  all  possible  precau- 
tion and  skill,  or  that  degree  of  caution  and 
skill  which  the  circumstances  required  and  ad- 
mitted, and  that  upon  such  proof  she  is  exempt 
from  liability. 

The  Grace  Girdler,  7  Wall.  196,  19  L.  ed. 
113;  The  Scotia,  7  Blatchf.  308. 

Upon  the  authorities,  and  making  the  dis- 
tinction between  sustaining  the  burden  of  proof 
and  a  prima  facie  case,  until  fault  be  proved  on 
the  part  of  the  steamer  in  bringing  the  vessel 
into  danger  of  collision,  the  burden  of  proof  is, 
throughout,  on  the  libelant,  to  show  that  the 
collision  was  for  the  misconduct  or  negligence 
of  a  vessel  sought  to  be  charged. 

Pritch.  Adm.  Dig.,  Damages,  1,  66-87;  Pars. 
Ship.  &  Adm.  529,  and  cases  cited;  The  Bolina, 
3  Notes  of  Cas.  208,  210;  The  London,  11 
Moore,  P.  C.  312;  The  George,  4  Notes  of  Cas. 
161. 

Whatever  be  the  rule  as  to  the  burden  of 
proof,  a  steamer  is  not  to  be  held  liable  for  a 
collision  which  cannot  be  attributed  to  any  act 
or  omission  on  her  part,  which,  under  the  cir- 
cumstances, the  court  can  condemn  as  a  fault; 
and  if  it  be  affirmatively  proved  that  from  the 
earliest  period  at  which  caution  and  skill  can 
be  required  or  exercised,  down  to  the  fact  of 
the  collision,  she  has  exercised  in  every  partic- 
ular that  degree  of  caution,  diligence  and  skill 
which  the  circumstances  of  the  case  require, 
&lie  is  exempt  from  liability. 

But  whether  this  court  shall  adopt  the  earl- 
ier definition  of  inevitable  accident,  of  Doctor 
Lushington  in  The  Virgil,  2  W.  Rob.  201,  204, 
"That  which  the  party  charged  with  the  offense 
could  not  possibly  prevent  by  the  exercise  of 
ordinary  care,  caution  and  maritime  skill;"  or 
that  given  later  in  The  Lochliho,  3  W.  Rob. 
310-315,  "When  both  parties  have  endeavored 
by  every  means  in  their  power,  with  due  care 
and  caution,  and  a  proper  display  of  nautical 
skill,  to  prevent  the  occurrence  of  the  acci- 
dent," adopted  by  this  court  in  Union  S,  8.  Co. 
V.  N.  Y,  d  Va.  8.  8.  Co.  24  How.  313,  16  L.  ed. 
701,  or  the  more  elaborate  definition  given  in 
The  Europa,  14  Jur.  627,  and  adopted  by  this 
court  in  The  Grace  Girdler,  supra,  "Where  a 
vessel  is  pursuing  a  lawful  avocation  in  a  law- 
ful manner  using  the  proper  precautions 
against  danger,  and  an  accident  occurs,  the 
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highest  degree  of  caution  that  can  be  used  is 
not  required;  it  is  enough  that  it  is  reasonable 
imder  the  circumstances,  such  as  is  usual  in 
similar  cases,  and  has  been  found  by  long  ex- 
perience to  be  sufficient  to  answer  the  end  in 
view,  the  safety  of  life  and  property;"  or  even 
if  this  court  should  enforce  the  most  stringent 
limitation  to  exemption  by  inevitable  accident, 
as  maintained  in  the  dissenting  opinion  in  The 
'h'ace  Girdler.  In  either  case  and  upon  anv 
.  lie  of  law  yet  laid  down,  the  steamer  is  enti- 
tled to  this  defense  upon  affirmative  proof  that 
the  collision  occurred,  notwithstanding  she  was 
at  all  times  and  in  all  respects  in  the  exercise 
of  the  highest  degree  of  care  and  skill,  by  rea- 
son of  an  event  which  she  could  not  be  rea- 
sonably required  to  anticipate  or  to  guard 
against. 

The  appellants  contend  that  the  circuit  court 
erred: 

1.  In  misapplying  the  rule  of  law  and  hold' 
ing  the  Java  liable  for  a  collision,  which  oc- 
curred while  she  was  pursuing  a  course  which 
she  chose  without  fault  and  pursued  with  all 
possible  vigilance,  caution,  and  skill,  merely 
because  the  result  showed  the  possibility  of 
danger  without  regard  to  the  antecedent  im- 
probability that  such  danger  should  be  met,  or 
the  caution  and  vigilance  used  to  determine 
whether  it  was  probable;  or, 

2.  In  assuming  as  a  fact  that  the  danger, 
which  actually  occurred  and  is,  therefore,  dem- 
onstrated as  possible,  was  one  which  might  rea- 
sonal)ly  have  been  anticipated  as  among  the 
probabilities  by  which  her  course  should  have 
been  determined. 

We  respectfully  submit  that  the  proposition 
that  a  ship  may,  without  fault,  take  a  certain 
course,  ana,  pursuing  it  with  the  extremest  de- 
gree of  care,  vigilance  and  skill  may  neverthe- 
less, be  held  liable  for  a  collision  which  results 
from  her  so  taking  it,  or  rather  which  would 
not  have  resulted  had  she  not  taken  it,  is  at 
variance  with  the  universal  rule  of  law  which 
limits  the  plaintiff's  right  of  recovery  to  a 
breach  of  obligation  on  the  part  of  the  defend- 
ant. 

We  claim  then: 

1.  That  there  v^as  no  want  of  due  precaution 
on  the  part  of  the  steamer  in  not  discovering 
the  schooner  sooner  than  she  did. 

2.  That  the  steamer  was  not  in  fault  for  the 
course  which  she  took  towards  her  dock,  nor 
for  the  manner  in  which  she  pursued  that 
course. 

3.  That  the  steamer  used  all  proper  meas- 
ures and  due  diligence  and  skill  to  avert  the 
collision,  after  discovering  the  schooner  and 
imminence  of  the  danger. 

If  these  propositions  be  maintained,  this  case 
is  broadly  distinguishable  from  any  of  that 
long  line  of  decisions  of  the  courts  of  the  Unit- 
ed States  referred  to  in  the  opinion  of  the  judge 
of  the  circuit  court,  as  holding  steamships  li- 
able for  collision  with  sailing  vessels,  in  this: 
that  here  no  direct  fault  caa  be  attributed  to 
the  Java  in  any  one  particular;  while  in  each 
of  the  cases  cited,  some  direct  positive  fault  is 
pointed  out  as  the  ground  of  liability. 

That  in  case  of  collision  by  inevitable  acci- 
dent the  loss  rests  where  it  falls,  and  neither 
party  can  recover,  we  cite  Union  8.  8,  Co.  v. 
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N.  y.  d  Va,  8.  8.  Co.  24  How.  307,  16  L.  ed. 
091);  Tke  Morning  Light,  2  Wall.  550,  17  L.  ed. 
862 ;  The  Brooklyn,  4  Blatchf .  365. 

Mr,  Ricliard  H.  Dana,  Jr.,  for  appellee: 

I.  Statute  regulations  (act  1864,  ch.  69,  art. 
15,  13  Stat,  at  L.  60) :  "If  two  ships,  one  of 
which  is  a  sailing  ship  and  the  other  a  steam- 
ship, are  proceeding  in  such  difection  as  to  in- 
volve risk  of  a  collision,  the  steamship  shall 
keep  out  of  the  way  of  the  sailing  ship." 

II.  If  a  steamer  approaches  a  sailing  vessi^, 
the  steamer  is  required  to  take  the  necessary 
measures  to  avoid  collision;  and  if  collision  oc- 
curs and  it  is  not  shown  to  have  been  inevi- 
table, the  steamer  is,  prima  facie,  in  fault. 

The  Oregon,  18  How.  570,  15  L.  ed.  516; 
8team8hip  Co,  v.  Rumhally  21  How.  372,  16  L. 
ed.  144;  The  City  of  New  York,  1  Clif.  84;  The 
Governor,  1  Clif.  93;  Cliff,  J.  97;  The  Carroll, 
8  Wall.  302,  19  L.  ed.  392;  The  Clement,  2 
Curt.  369. 

III.  Inevitable  accident  is  not  simply  when 
it  is  too  late,  but  it  must  appear  that  its  being 
too  late  was  not  the  fault  of  either  side. 

It  must  be  understood  to  mean  "a  collision 
which  occurs  when  both  parties  have  endeav- 
ored, by  every  means  in  tneir  power,  with  due 
care  and  caution  and  a  proper  display  of  nau- 
tical skill,  to  prevent  its  occurrence."  Adopted 
by  the  Supreme  Court  in  The  Pennsylvania; 
The  Union  8.  8,  Co.  v.  N.  Y.  d  Va.  8.  8.  Co, 
9upra, 

It  does  not  apply  to  a  case  when  it  is  simply 
too  late;  for  the  question  remains:  how  came 
it  to  be  too  late? 

See,  also,  dissenting  opinion  in  The  Oraoe 
Oridler,  7  Wall.  204,  19  L.  ed.  116,  showing  un- 
willingness to  admit  a  collision  to  be  accidental 
or  inevitable,  when  it  occurs  during  the  day,  in 
good  weather  and  with  time  enough,  and  one 
vessel  has  on  her  the  duty  to  keep  out  of  the 
way,  unless  the  evidence  of  fault  in  the  other  is 
clear. 

The  Governor,  1  Cliff.  93 ;  The  John  Adams, 
1  Cliff.  404,  Clifford,  J.  p.  14;  The  Egyptian, 
8  Law  Times,  N.  S.  776,  a  strong  case,  where 
the  Privy  Council  held  a  vessel  liable  for  a  col- 
lision which  had  done  all  she  could  to  avoid  it, 
after  the  danger  was  discovered.  The  Clement, 
supra:  The  Cuba,  Lush  14,  6  Jur.  N.  S.  152; 
The  Neptune  {8t,  John  ▼.  Paine),  10  How. 
583;  The  Oregon,  18  How.  570,  15  L.  ed.  515; 
The  Genesee  Chief,  12  How.  461 ;  Steamship  Co, 
V.  Rumbdll,  21  How.  Clifford,  J.  385,  16  L.  ed. 
149. 

IV.  A  steamer,  in  entering  a  harbor,  is  bound 
to  great  caution.  The  vigilance  is  thrown  on 
her.  Ordinary  care  will  not  excuse  her.  Steam- 
ers in  such  instances  have  been  held  in  fault 
for  not  using  precaution,  although  they  may 
have  done  their  utmost  at  the  time. 

Culhertson  v.  The  Southern  Belle,  18  How. 
687,  15  L.  ed.  496;  The  Russia,  3  Ben.  471. 

If  the  night  is  too  dark  to  distinguish  a 
small  vessel  in  season,  a  large  steamer  should 
not  attempt  to  go  down  the  harbor.  The  R,  B, 
Forbes,  1  Spr.  329. 

V.  The  Supreme  Court  always  holds  a 
steamer  responsible  for  the  selection  of  her 
course.  If  she  takes  an  unusual  course,  or  one 
that  involves  more  risk  than  another,  when  she 
has  an  election,  or  voluntarily  puts  herself  in 
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position  where,  if  a  sailing  vessel  shall  happen 
to  come  in  the  way,  she  cannot  avoid  her,  or 
cannot  do  so  without  extreme  measures  on  her 
part,  she  is  responsible  for  the  damage.  And, 
in  such  cases,  it  is  not  an  excuse  to  show  that 
but  for  some  mere  error,  not  a  fault  in  the 
other  vessel,  or  some  accident  to  her,  the  col- 
lision might  not  have  occurred:  it  not  being 
made  clear  that  the  collision  was  occasioned  by 
'  "  fault  of  the  other  vessel,  to  which  the  course 
x^^ken  by  the  steamer  did  not  contribute. 
Crockett  v.  The  Isaac  Newton,  18  How.  581,  15 
L.  ed.  492;  The  Southern  Belle,  supra;  Frets 
V.  Bull,  12- How.  466;  The  RtMsia,  3  Ben.  471; 
The  Roanoke  {  N,  Y,  d  Va.  8.  8.  Co,  v.  CaU 
denvood)  19  How.  245,  15  L.  ed.  613;  The 
Peerless,  Vem.  &  Lush.  30;  The  Falklandi 
Brown  &  Lush.  204 ;  The  Fyenoord,  Swab.  377. 
Result  of  law  and  facts. 

I.  The  Java  had  the  usual  broad  channel, 
and  deliberately  elected  to  go  through  a  nar- 
row passage,  very  seldom  used  by  screw  steam- 
ers of  her  length  and  draft,  for  her  own  con- 
venience solely.  In  doing  this,  she  took  upon 
herself  the  risk,  if  ill  consequences  ensued. 

II.  It  is  proved  and  is  substantially  admitted 
by  the  experts  for  the  claimants,  that  such  a 
vessel  ought  not  to  go  through  that  passage  un- 
less the  passage  was  clear;  and  that  she  ought 
not  to  go  there  if  she  knew  she  was  to  meet  a 
vessel  there. 

III.  At  the  place  where  she  ported  her  helm 
to  go  that  way,  the  Java  could  not  see  the 
course  inside  the  school-ship.  Still,  if  she  had 
kept  close  on  the  north  side  of  the  channel,  the 
course  would  have  been  more  open  to  her  view. 
In  going  through'  the  passage,  therefore,  she 
had  an  election,  and  chose  to  keep  in  the  mid- 
dle of  the  channel,  so  as  to  bring  her  to  such  an 
angle  with  the  school-ship  that  she  could  not 
see  objects  on  the  other  side,  or  on  the  star- 
board bow  of  the  school-ship.  She  is  charge- 
able with  negligence  in  this  election. 

IV.  The  passage  inside  was  hazardous  for  a 
screw-steamer  of  her  length  and  draft,  in  case 
any  craft  should  be  in  her  way  there. 

V.  It  is  clear  that  as  soon  as  she  saw  the  Mc- 
Closkey,  a  collision  was  inevitable.  Neither 
her  helm  nor  her  machinery  nor  her  ground- 
tackle  nor  all  together,  could  prevent  it. 

VI.  The  Java  could  never  be  sure  that  small 
vessels,  tugs,  boats,  barges  and  scows,  might 
not  come  into  the  passage  at  any  moment. 

VII.  Of  the  many  hundred  passages  of  de- 
fendant's steamers  since  the  school-ship  was 
moored  there,  only  one  or  two  had  been  mside. 
Some  large  steamers  go  inside,  but  not  like  the 
Java,  and  it  Is  to  be  presumed  that  they  keep 
on  the  north  side,  in  order  to  keep  the  passage 
open  to  view,  so  that  they  can  both  see  and  be 
seen. 

Therefore,  if  a  small  vessel  left  the  wharf  in 
East  Boston  to  go  inside,  and  saw  no  steamer 
in  view,  she  was  justified  in  supposing  she 
should  not  meet  one  imtil  she  got  clear  of  the 
school-ship.  This  crossing  the  stem  of  the 
school-ship  by  a  huge  screw-steamer,  was  a  sur- 
prise. 

VIII.  The  collision  was  not  inevitable,  for 
there  were  two  other  courses  open  to  the  Java, 
in  one  of  which  it  could  not  and  in  the  other 
probably  would  not  have  occurred 
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IX.  Tlie  Java  is  prima  facie  in  fault,  the  col- 
lision having  occurred  in  fine  weather  and  in 
broad  daylight.  No  accident  disabled  her  or 
put  her  to  disadvantage.  Nothing  happened 
that  she  was  not  bound  to  anticipate  as  possi- 
ble or  probable. 

She  must  make  good  the  damage,  imless  it 
appears  clearly  that  the  collision  was  caused 
by  the  fault  of  the  schooner. 

X.  No  fault  is  charged  on  the  schooner.  It 
is  only  said  that  if  her  sail  had  been  fully  up, 
she  would  have  been  earlier  seen  by  the  Java. 
No  one  can  tell  how  much  earlier,  or  whether 
enough  so  to  have  affected  the  resiilt.  Besides, 
it  is  shown  that  the  Java  did  see  the  masts  of 
the  McCloskey  as  they  passed  along,  above  the 
hull  of  the  school-ship. 

The  McCloskey  was  neither  in  fault  nor  in 
error  in  not  having  her  sail  fully  up.  It  is 
natural  and  usual  tnat  a  vessel  leaving  a  near 
dock  without  sail  hoisted,  as  she  was  obliged 
to,  should  not  get  her  sail  fully  up  when  pass- 
ing the  bow  and  beam  of  the  school-ship.  It 
was  one  of  the  probabilities  the  Java  took  the 
risk  of  when  she  went  into  that  passage.  The 
Java  was  bound  to  anticipate  meeting  vessels 
without  masts  or  sails,  or  vessels  with  sails  in 
process  of  being  hoisted. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

On  the  7th  of  November,  1866,  the  Cunard 
Steamship  Java  entered  Boston  harbor  about 
noon,    in   fine,   clear  weather,   the  tide  being 
about  one  hour's  ebb,  and  the  wind  blowing  a 
three  or  four  knot  breeze  from  the  west.    Her 
berth  and  point  of  destination  was  a  wharf  at 
East  Boston,  about  two  thousand  feet  east  of 
the  Boston  commercial  wharves.     Her  proper 
course,  in  coming  up  from  what  is  called  the 
upper  middle,  until  she  arrived  within  about 
a     mile     of    the     commercial    wharves,     and 
190*]  'seven  eighths  of  a  mile  from  her  own 
dock,  was  about  northwest  by  west.     At  this 
point,  a  direct  course  to  her  dock  would  require 
her  to  change  her  course  about  two  points  more 
to  the  north.    But  almost  directly  m  her  path, 
a  little  to  the  right  of  it,  lay  at  anchor  a  large 
school-ship  for  the  instruction  of  boys,  nearly 
two  thirds  of  the  distance  between  her  and  her 
dock  and  about  seventeen  feet  out  of  water.  In 
getting  into  her  berth,  she  could  go  either  to 
the  right  or  left  of  this  school-ship.    The  main 
expanse  of  water,  two  thousand  feet  wide,  was 
to  the  left  of  the  school-ship;  but  there  was  a 
sufficient  channel  of  about  five  hundred  feet  in 
width  at  that  period  of  tide  to  the  right  of  it. 
Her  most  direct  course  would  have  been  to  the 
left,  but  her  pilot  chose  the  right,  for  the  rea- 
son, as  alleged,  that  several  vessels  were  lying 
at  anchor  to  the  left  or  west  of  the  school-ship 
along  in  front  of  the  East  Boston  dock ;  and  he 
judged  that  he  could  get  the  Java  more  easily 
into  her  berth  by  going  to  the  right. 

It  so  happened  that  just  as  the  Java  ap- 
proached the  school-ship,  the  schooner,  James 
McCloskey  came  out  from  behind  it,  having 
been  previously  concealed  by  it;  her  sails  not 
being  up;  and  although  the  Java  was  only  mak- 
ing about  two  knots  an  hour  and  used  every  ex- 
ertion that  human  skill  could  devise,  a  collision 
was  inevitable;  and  the  schooner  was  so  much 
injured  that  she  had  to  run  onto  the  East  Bos- 
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ton  flats,  to  prevent  sinking.    This  suit  was 
brought  by  the  owners  of  the  James  McClos- 
key, to  recover  the  damage  to  vessel  and  cargo. 
The  question  is,  whether  the  Java  is  at  fault; 
and  no  fault  is  seriously  suggested,  but  that  of 
going  to  the  right  of  the  school-ship.    The  dis- 
trict court  decided  in  favor  of  the  Java;  the 
circuit  court  in  favor  of  the  libelants.     The 
learned  judge  who  delivered  the  opinion  of  the 
latter  court,  in  answer  to  the  argument  that 
the  Java  pursued  an  unusual  course  in  attempt- 
ing to  go  to  her  dock  by  the  passage  to  the  right 
of  the  school-ship,  says:  "A  vessel  is  not  to  be 
considered  in  fault  merely  because  she  takes, 
for  reasons  of  her  own  convenience  or  necessity, 
an  unusual  course;  but  when  there  is  a  usual  and 
an  unusual  course  for  her  convenience,  does  it 
at  her  peril,  and  is  bound  to  see  that  she  does 
it  in  safety."    Again  he  says:  "The  school-ship 
for  many  years  had  been  constantly,  during  the 
winter  months,  kept  moored  in  the  same  posi- 
tion, near  the  edge  of  the  channel.     She  was 
large  and  high  out  of  water.    The  pilot  of  the 
Java  knew  her  position,  and  that  the  view  of  a 
small  sailing  vessel  might  be  shut  out  by  the 
school-ship.    The  steamer  was  bound  to  guard 
against  the  emergency.    If  she  went  imder  the 
stem  of  the  school-ship  at  an  acute  angle,  un- 
der such  circumstances,  she  was  bound  by  law 
to  proceed  so  slowly  and  with  so  much  vigilance 
that  she  could  keep  out  of  the  way  of  the  sail- 
ing vessel."   If  these  expressions  mean  that  the 
Java  was  boimd  to  use  more  than  ordinary  pre- 
caution by  reason  of  taking  an  unusual  route, 
they  are  correct;  but  if  they  mean  that  she  was 
liable  at  all  events,  whatever  precaution  she 
took,  we  cannot  concur  in  the  position.  A  small 
vessel  might  have  been  concealed  by  the  school- 
ship,  and  might  have  come  out  upon  the  Java 
unawares,  whichever  side  of  the  school-ship  she 
had  gone.    It  was  shown  by  the  evidence  that 
the  Cunard  steamers  had  before  passed  m  by 
the  same  route  which  the  Java  took,  and  it 
seems  on  this  occasion  to  have  been  the  prefer- 
able one,  inasmuch  as  the  Java,  from  her  great 
lenffth,  could  not  by  herself,  have  turned  into 
her  dock  had  she  taken  the  other  route  and 
ffone  around  the  vessels  lying  at  anchor.     She 
had  a  perfect  right  to  go  by  the  passage  which 
she  took,  as  much  so  as  the  James  McCloskey 
had  to  come  out  by  that  passage;  and  in  doing 
so,  she  was  not  liable  at  all  events;  she  was 
only  bound  to  use  that  degree  of  care  and  pre- 
caution  which  the  particular  circumstances  of 
xhe  case  demanded.    There  is  not  the  slightest 
evidence  that  in  this  regard  anything  was  w^t- 
inc,  or  that  there  was  any  lack  of  skill  or  vig- 
ilance on  the  part  of  the  pilot  and  crew  of  the 

Java. 

On  the  other  hand,  the  James  McCloskey  was 
not  without  fault.  She  had  been  towed  down 
from  one  of  the  East  Boston  wharves  to  the 
school-ship,  and  there  discharged  her  tug,  and 
floated  along  slowly  with  the  tide,  without 
having  her  sails  up  (her  crew  being  engaged  in 
hoisting  sail ) ,  without  being  under  control,  and 
entirely  concealed  from  the  view  of  the  Java 
by  the  intervention  of  the  school-ship.  She 
came  out  from  behind  the  latter  without  any 
notice  or  warning.  If  either  ship  is  to  blame, 
we  think  the  blame  rests  with  her,  rather  than 

with  the  Java. 
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It  is  contended  that  the  Java  ought  to  have 
109*]  anticipated  ^the  possihilitv  of  a  small 
vessel  lying  behind  the  school-ship.  The  an- 
swer is  that  she  took  every  reasonable  precau- 
tion which  tlie  circumstances  required.  She 
proceeded  very  slowly,  only  two  knots  an  hour; 
she  had  lookouts  posted  in  every  proper  place; 
as  soon  as  the  schooner  was  seen,  she  took  ev- 
ery means  in  her  power  to  stop  and  back  and 
avoid  the  collision.  How  could  she  anticipate 
the  possibility  of  a  vessel  lying  behind  the 
school-ship,  without  sails  hoisted,  incapable  of 
being  seen  in  a  bright,  clear  day,  drifting  along 
helplessly  with  the  tide,  ready  to  drop  under 
the  Java  at  her  approach?  Is  it  not  applying 
too  severe  a  rule  to  the  Java,  to  require  ner  to 
anticipate  all  this,  and  to  require  the  schooner 
to  anticipate  nothing? 

It  seems  to  us  that  if  this  was  not  an  inevi- 
table accident,  so  far  as  the  Java  was  con- 
cerned, it  would  be  very  difficult  to  imagine  a 
case  of  inevitable  accident  not  caused  by  exter- 
nal force,  as  of  winds  and  waves. 

The  decree  of  the  Circuit  Court  is  reversed, 
with  directions  to  dismiss  the  libel. 

Dissenting,  Mr.  Justice  Clifford  and  Mr. 
Justice  Davis. 


GEORGE  W.  DENT,  Plif.  in  Err., 

V. 

FRANTZ  EMMEGER  et  at. 
(See  S.  C.  14  Wall.  308-314.) 
Spanish  titles  in  Louisiana — confirmation  of — 
survey,   when   necessary — Cerre   claim — sur- 
veys as  evidence, 

1.  Titles  which  were  perfect  before  the  cession 
of  the  territory  of  Louisiana  to  the  United  States, 
continued  so  afterwards,  and  were  in  nowise  af- 
fected by  the  change  of  soverelenty. 

2.  But  inchoate  rights  which  were  of  Imperfect 
obligation,  when  connrmed  by  Congress  took  their 
legal  validity  wholly  from  the  act  of  confirmation, 
and  the  elder  confirmee  has  always  a  better  right 
than  the  Junior,  without  reference  to  the  date  of 
the  origin  of  their  respective  claims. 

8.  After  the  passage  of  the  act  of  1812,  the  claim 
of  the  village  of  Carondelet  was  still  indefinite  and 
unenforceable,  until  made'  definite  and  located  by 
the  survey  prescribed  and  provided  for. 

4.  The  survey  made  in  1817  and  approved  by  the 
Surveyor  General  in  1834,  Is  binding  upon  the  vil- 
lage and  estops  it  from  claiming  any  land  beyond 
the  lines  thus  established. 

5.  The  Cerre  claim  was  confirmed  after  the  lines 
of  the  commons  had  been  defined  and  established 
by  the  surveys  of  1817  and  1834.  and  was  subject 
to  the  title  of  the  village,  and  cannot  prevail 
against  Its  title. 

6.  Documents  relating  to  surveys  and  a  plat  of 
a  survey  made  since  the  resurvey  m  1834,  were  in- 
competent evidence. 

[No.  125.1 

Argued  Mar,  5,  1872,     Decided  Apr,  8,  1872. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.    Glover   &    Sliepley   for   plaintiff 
in  error. 
Mr,  Britten  A.  Hill  for  defendant  in  error : 

309*]  'Mr.  Justice  Swayne  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri. 

The  plaintiff  in  error  brought  an  action  of 
ejectment  to  recover  the  premises  described  in 
his  declaration.  They  consist  of  thirty  acres  of 
land,  and  are  lots  90  and  91  of  the  commons 
tract  of  the  town  or  village  of  Carondelet,  aa 
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subdivided  by  the  survey  made  by  Jasper  Myer, 
in  1837.  The  parties  waived  the  intervention 
of  a  jury  and  submitted  the  case  to  the  court. 
The  court  found  the  facts  specially  and  ad- 
judged that  the  plaintiff  could  not  recover,  and 
that  the  Carondelet  title,  which  was  held  to  be 
the  better  one,  was  in  the  defendants.  In  the 
progress  of  the  cause,  the  plaintiff  offered  cer- 
tain evidence  which  was  excluded  by  the  court, 
and  he  thereupon  excepted. 

Two  questions  are  presented  for  our  consid- 
eration : 

Whether  the  facts  found  are  sufficient  to  sup- 
port the  judgment  given ;  and. 

Whether  the  court  erred  in  excluding  the  evi- 
dence to  which  the  bill  of  exception  relates. 

The  examination  of  these  questions  renders 
it  necessary  to  consider  the  title  of  the  respec- 
tive parties  as  disclosed  in  the  record,  as  well 
as  the  testimony  excluded. 

The  premises  in  controversy  are  within  the 
territoiy  of  Louisiana  which  belonged  origi- 
nally to  France,  was  transferred  by  that  coun- 
try to  Spain,  and  by  Spain  subsequently  back 
to  France,  and  by  France  to  the  United  States 
by  the  Treaty  of  the  30th  of  April,  1803.  Ca- 
rondelet was  a  village  of  that  part  of  the  ter- 
ritory which  subsequently  became  the  state  of 
Missouri,  and  contained  four  descriptions  of 
real  property.  They  were  known  as  in-lots, 
out-lots,  common  field  lots,  and  commons.  It 
is  with  the  last  only  that  we  have  to  do  in  this 
case.  At  the  period  of  the  transfer  to  the  Unit- 
ed States,  the  claim  of  the  village  to  the  prem- 
ises in  controversy  was  supported  by  no  clear 
and  definite  evidence,  and  the  out-boundaries  of 
the  tract  had  not  been  run.  On  the  25th  of 
December,  1797,  Soulard,  then  the  surveyor 
general  of  the  territory  of  Louisiana,  certitied 
that  at  the  request  of  the  inhabitants  of  the 
village  of  Carondelet,  Berthelemy  *had  [*310 
been  appointed  to  survey  the  tract  granted  to 
them  as  commons  by  Lieutenant  Governor  Tru- 
deau,  and  that  he  had  failed  to  perform  the 
work  by  reason  of  his  compass  being  found  out 
of  order,  and  that  want  of  time  had  prevented 
the  surveyor  general  subsequently  from  having 
the  survey  made. 

This  condition  of  things  subsisted  when  the 
territory  came  into  the  possession  of  the  Unit- 
ed States  under  the  Treaty  with  France  of  1803, 
and  it  continued  imtil  Congress  acted  upon  the 
subiect.  By  the  act  of  June  13th,  1812  (2  Stat, 
at  it,  748,  §  1 ) ,  it  was  declared  "that  the  rights, 
titles,  and  claims  to  town  or  village  lots,  out- 
lots  common  field  lots,  and  commons,  in,  ad- 
joining, and  belonging  to  the  several  towns  and 
villages,"  of  which  Carondelet  is  one,  "which 
have  been  inhabited,  cultivated,  or  possessed 
prior  to  the  20th  of  December,  1803,  are  hereby 
confirmed  to  the  inhabitants  of  the  respective 
towns  or  villages  aforesaid  according  to  their 
several  rights  in  common  thereto."  It  was  pro- 
vided that  nothing  in  the  act  should  affect  the 
rights  of  persons  whose  titles  had  been  con- 
firmed by  the  board  of  commissioners  appoint- 
ed to  adjust  and  settle  such  claims.  It  was 
made  the  duty  of  the  principal  deputy  surveyor 
of  the  territory  to  survey,  where  it  had  not 
been  done,  the  out-boundary  lines  of  the  vil- 
lages named,  so  as  to  include  the  out-lots,  com- 
mon field  lots  and  commons  belonging  to  them 
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respectively.  Plats  of  the  surveys  were  to  be 
forwarded  to  the  surveyor  general,  who  was  re- 
quired to  forward  copies  to  the  Commissioner 
of  the  General  Land  Office  and  the  recorder  of 
land  titles. 

The  act  of  April  29th,  181G  (3  Stat,  at  L. 
325),  provided  for  the  appointment  of  a  sur- 
veyor of  the  public  lands  in  the  territories  of 
Illinois  and  Missouri,  and  after  requiring  him 
to  appoint  a  sufficient  number  of  skilful  sur- 
veyors as  his  deputies,  made  it  his  duty,  among 
other  things,  to  cause  to  be  surveyed  the  lands 
in  those  territories,  claims  to  which  had  been 
or  might  thereafter  be  confirmed  by  Congress, 
which  had  not  already  been  surveyed  according 
to  law. 

311*]  'Under  the  act  of  1812,  a  survey  of  the 
out-boundary  lines  of  Cs^rondelet  was  made  by 
Rector,  a  deputy  surveyor,  under  instructions 
from  the  office  of  his  principal,  and  the  survey 
und  field  notes  were  deposited  in  that  office  in 
the  year  1817. 

The  act  of  January  27th,  1831  (4  Stat,  at  L. 
435),  declared  that  the  United  States  did  there- 
by relinquish  to  the  inhabitants  of  the  villages 
named  in  the  act  of  1812  all  the  title  of  the 
United  States,  to  the  lots  and  commons  "in,  ad- 
joining, and  belonging  to  said  towns  and  vil- 
lages, to  be  held  according  to  their  respective 
rights,  to  be  regulated  and  disposed  of  accord- 
injr  to  the  laws  of  Missouri." 

Pursuant  to  orders  from  the  surveyor  gen- 
eral, his  deputy.  Brown,  retraced  the  lines  of 
the  commons  of  Carondelet,  as  run  by  Rector, 
and  re-established  the  corners.  This  resurvey 
was  returned  to  the  surveyor  general,  and  was 
approved  by  him  on  the  29th  of  July,  1834. 

This  statement  exhibits  the  several  links  in 
the  defendants'  chain  of  title,  bo  far  as  r^ards 
the  action  of  the  government. 

That  of  the  plaintiff  in  error  had  its  inception 
also  at  a  period  preceding  the  Treaty  of  Ces- 
sions of  1803.  In  1789  the  then  lieutenant  gov- 
ernor of  upper  Louisiana,  on  the  petition  of  Ca- 
briel  Cerre,  conceded  to  him  a  tract  of  land  of 
ten  by  forty  arpents.  In  1812  Cerre  presented 
the  claim  for  confirmation  under  the  acts  of 
Congress  of  1805  and  1807,  and  it  was  rejected 
by  the  commissioners.  It  was  presented  by 
Cerre's  legal  representatives  before  the  com- 
missioners appointed  uiider  the  act  of  Congress 
of  July  9,  1832,  and  was  by  them  recommended 
for  confirmation,  and  was  confirmed  according- 
Iv  by  an  act  of  Congress  of  the  4th  of  July, 
1836.  5  Stat,  at  L.  127.  The  right  of  all  ad- 
verse claimants,  to  assert  their  claims  in  a 
court  of  justice  was  saved,  and  it  was  provided 
that  if  any  of  the  land  confirmed  had  been  locat- 
ed by  any  other  person  under  any  law  of  the 
United  States,  or  had  been  surveyed  and  sold  by 
the  United  States,  the  confirmation  should  not 
avail  against  the  title  thus  acquired;  but  that 
312*1  *the  confirmee  might,  to  the  extent  of 
the  interference,  locate  his  claim  elsewhere  in 
the  state  of  Missouri  or  the  territory  of  Arkan- 
sas, as  the  claim  might  have  originated  on  one 
or  the  other,  upon  any  lands  of  the  United 
States,  subject  to  entry  at  private  sale.  Under 
this  act  the  claim  of  Cerre  was  surveyed  for  the 
first  time,  and  the  survey  was  made  within  the 
limits  of  the  commons  of  Carondelet  as  previ- 
ously run  by  Rector  in  1817,  and  by  Brown  in 
1834.  Before  this  survey  the  Cerre  claim  was 
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totally  undefined  and  uncertain  as  regards  its 
out-boundaries. 

The  act  of  March  3,  1869,  declared  that  the 
claim  of  the  legal  representatives  of  Cerre  was 
thereby  confirmed  "in  place,  subject  to  any  val- 
id adverse  rights,  if  such  there  be,"  and  that  a 
patent  should  be  issued  accordingly.  A  patent 
bearing  date  the  3d  of  July,  1869,  was  accord- 
ingly issued.  It  was  admitted  in  the  court  be- 
low that  the  plaintiff  in  error  held  whatever  ti- 
tle was  conveyed  by  this  patent.  The  premises 
in  controversy  are  within  the  limits  of  the  Ca- 
rondelet commons  as  surveyed  by  Rector  and 
Brown,  and  embrace  the  premises  in  controver- 
sy in  this  suit. 

The  labor  of  our  predecessors  have  left  us 
little  to  do,  and  a  few  remarks  will  be  sufficient 
to  dispose  of  the  case. 

Titles  which  were  perfect  before  the  cession 
of  the  territory  to  the  United  States,  continued 
so  afterwards,  and  were  in  nowise  affected  by 
the  change  of  sovereignty.  U.  S.  v.  RoseliuSf 
15  How.  36.  rhe  treaty  so  provided,  and  such 
would  have  been  the  effect  of  the  principles  of 
the  law  of  nations  if  the  treaty  had  contained 
no  provision  upon  the  subject.  According  to 
that  code,  a  change  of  government  is  never  per: 
mitted  to  affect  pre-existing  rights  of  private 
property.  Perfect  titles  are  as  valid  under  the 
new  government  as  they  were  under  its  prede- 
cessor. Strother  y.  Lucas,  12  Pet.  412.  But 
inchoate  rights  such  as  those  of  Cerre  were  of 
imperfect  obligation  and  affected  only  the  con- 
science of  the  new  sovereign.  They  were  not 
of  such  a  nature  (until  that  sovereign  gave 
them  a  vitality  and  efficacy  •which  they  [*313 
did  not  before  possess)  that  a  court  of  law  or 
equity  could  recognize  or  enforce  them.  When 
confirmed  by  Congress  they  became  American 
titles,  and  took  their  legal  validity  wholly  from 
the  act  of  confirmation  and  not  from  any  French 
or  Spanish  element  which  entered  into  their 
previous  existence.  The  doctrine  of  senior  and 
junior  equities  and  of  relation  back  has  no  ap- 
plication in  the  jurisprudence  of  such  cases. 
The  elder  confirmee  has  always  a  better  right 
than  the  junior,  without  reference  to  the  date 
of  the  origin  of  their  respective  claims  or  the 
circumstances  attending  it.  Such  is  the  settled 
course  of  a4judication  both  by  this  court  and 
the  supreme  court  of  Missouri.  Menard  v. 
Masfiey,  8  How.  307;  Chouteau  v.  Eckhart,  2 
How.  345;  Les  Bois  v.  Bramell,  4  How.  449; 
Mackay  v.  Dillon,  4  How.  430  j  Bird  v.  Mont- 
gomery,  6  Mo.  514 ;  Mackay  v.  Dillon,  7  Mo.  7 ; 
Vasquez  v.  Ewing,  42  Mo.  248. 

After  the  passage  of  the  act  of  1812  the  claim 
of  the  city  was  still  indefinite  and  unenforceable 
until  made  definite  and  located  by  the  survey 
prescribed  and  provided  for.  A  survey  made 
under  the  direction  of  the  officer  designated  to 
have  it  made  and  approved  by  him  was  final  and 
conclusive  unless  an  appeal  were  taken  to  the 
Commissioner  of  the  General  Land  Office.  Me- 
nard  v.  Masseif,  8  How.  313.  The  survey  made 
by  Rector  in  1817,  retraced  by  Brown,  and  ap- 
proved by  the  surveyor  general  in  1834,  is  bind- 
ing upon  the  village  and  estops  her  from  claim- 
ing any  land  beyond  the  lines  thus  ^tablished. 
Carondelet  v.  8t,  Louis,  1  Black,  179,  17  L.  ed. 
102.  And  those  lines  must  necessarily  be  of 
equal  validity  as  regards  those  claiming  against 
her.     The  confirmation  by  the  act  of  1812  was 
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exclusive  except  as  to  adverse  claims  which  had 
then  been  confirmed.  The  Cerre  claim  was  not 
within  this  category.  It  was  confirmed  subse- 
quently, and  after  the  lines  of  the  commons 
had  been  defined  and  established  by  the  surveys 
of  1817  and  1834.  The  action  of  Congress  in 
confirming  it  was  in  every  instance  made  sub- 
ject to  all  prior  valid  conflicting  rights.  The 
title  of  the  village  asserted  in  this  litigation 
was  of  that  character. 

314*]  *Upon  principle,  authority,  and  the  ex- 
press legiHlation  of  Congress,  we  are  constrained 
to  hold  that  the  adverse  claim  of  the  plaintiff 
in  error  cannot  prevail  against  the  title  of  the 
village. 

The  evidence  excluded  by  the  court  is  set  out 
in  full  in  the  bill  of  exceptions,  and  consists  of 
copies  of  documents  relating  to  the  surveys  of 
Rector  and  Brown.  The  first  of  these  docu- 
ments bears  date  on  the  24th  of  September, 
1839,  and  the  last  on  the  8th  of  October,  1855. 
They  are  communications  from  solicitors  of  the 
land  office,  setting  forth  objections  to  the  sur- 
veys, from  Commissioners  of  the  General  Land 
Office,  the  surveyor  general  of  Illinois  and  Mis- 
souri, the  Secretary  of  War  and  the  Secretary 
of  the  Interior  upon  the  same  subject;  and  fi- 
nally a  plat  of  the  survey  as  retraced  by  Brown 
— ^with  a  certificate  appended  by  the  surveyor 
general — which  states  that  the  survey  so  traced 
was  sanctioned  by  the  Secretary  of  the  Interior 
on  the  23d  of  February,  1855,  with  a  large  res- 
ervation in  favor  of  the  United  States  at  Jeffer- 
son barracks,  and  subject  to  all  other  adverse 
claims. 

As  the  right  of  the  village,  according  to  the 
judgment  of  this  court  in  Carondelet  v.  St. 
Louis  (supra),  had  been  fixed  by  the  resurvey 
of  Brown,  in  1834,  which  was  conclusive,  as  re- 
gards all  adverse  individual  claims,  the  testi- 
mony was  clearly  irrelevant  and  incompetent 
and  was  properly  rejected.  The  Acts  of  1812 
and  1836  were  inapplicable  to  the  United  States 
.and  did  not  affect  their  rights. 

The  judgment  of  tJie  Circuit  Court  is  affirmed. 


THE  FIRST  NATIONAL  BANK  OF  BETHEL, 

Plff,  in  Err,, 

THE  NATIONAL  PAHQUIOQUE  BANK. 
(See  S.  C.  14  Wall.  883-402.) 
National  hOMks,  where  may  he  sued — dissolu- 
iion   of — effect   of — receiver's  decision,   liow 
reviewed. 

1.  National  banks  may  be  sned  In  any  state, 
county  or  municipal  court  in  the  county  or  ci^  In 
which  they  are  located,  having  Jurisdiction  In  sim- 
ilar cases. 

2.  The  act  of  the  Comptroller  of  the  Currency  in 
appointing  a  receiver  of  a  national  bank  does  not 
work  its  complete  dissolution,  but  the  bank,  as  a 
legal  entity,  continues  to  exist. 

3.  The  bank  may  still  sue  and  be  sued  in  all 
cases  where  It  may  be  necessary  that  the  corporate 
name  of  the  association  shall  be  used  for  that  pur- 
pose in  closing  its  business. 

4.  The  decision  of  the  receiver  disallowing  a 
claim  against  the  bank  Is  not  flnal,  but  is  subject  to 
review  in  the  state  court. 

[No.  116.] 
Argued  Feh,  21, 1872.    Decided  Apr.  8,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Errors  of 
the  State  of  Connecticut. 
The  case  is  stated  by  the  court. 
Messrs.  C.  B.  Goodrich,  Roser  ATerill, 
and  Lymdfi  D.  Brewster  for  plaintiff  in  error: 
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An  association,  under  the  act  of  June  3,  1864, 
ch.  106,  §  8,  shall  have  succession,  corporate  ex- 
istence, for  the  period  of  twenty  years  from 
its  organization,  unless  sooner  dissolved:  First, 
according  to  the  provisions  of  its  articles  of  as- 
sociation; or,  second,  by  the  act  of  its  stock- 
holders owning  two  thirds  of  its  stock;  or, 
third,  unless  the  franchise,  which  consists  in  a 
right  of  banking,  shall  be  forfeited  by  a  viola- 
tion of  the  act. 

The  bank  of  Bethel  committed  a  violation  of 
the  act,  Feb.  21,  1868,  at  which  time  it  failed  to 
redeem  some  of  its  circulating  notes,  which 
failure  was  duly  ascertained  by  the  Comptroller 
of  the  Currency,  who,  Feb.  26,  acted  thereupon, 
by  the  appointment  of  a  receiver. 

The  result  is,  that  the  power  of  succession, 
corporate  capacity,  ceased  to  exist  prior  to  May 
30,  18C8,  at  which  time  the  defendant  in  error 
instituted  its  suit.  The  association  was  dis- 
' solved;  the  receiver  was  clothed  with  power  to 
reduce  the  assets  to  money,  by  suit  in  his  own 
name;  was  directed  to  pay  the  money  to  the 
Treasurer  of  the  United  IStatos,  subject  to  the 
order  of  the  Comptroller  of  the  Currency  for 
the  use  of  those  entitled  as  creditors,  giving 
priority  of  payment  to  the  United  States;  the 
remainder  or  surplus  of  the  proceeds  after  the 
payment  of  debts,  to  be  paid  by  the  comptrol- 
ler to  the  shareholders  of  the  association  or 
their  legal  representatives,  in  proportion  to  the 
stock  by  them  respectively  held ;  and  not  to  the 
association  in  its  corporate  capacity. 

Verplanck  v.  Ins.  Co.  2  Paige,  ch.  452. 

The  receiver  is  absolutely  vested  with  all  the 
property  and  effects  of  the  corporation.  The 
final  order  operates  as  a  virtual  dissolution  of 
the  corporation. 

Edw.  Rec.  ed.  1839,  p.  225;  Greeley  v.  Bmith, 
3  Story,  667;  Uumma  v.  Potomac  Co.  8  Pet. 
281;  Bacon  v.  Rohertson,  18  How.  480,  15  L. 
ed.  499;  hum  v.  Rohertson,  6  Wall.  277,  18  L. 
ed.  743. 

In  the  case  at  bar,  the  bank  of  Bethel  has 
been  deprived  of  its  assets;  has  been,  by  the 
action  of  the  comptroller,  prohibited  from  the 
exercise  of  any  of  its  franchises.  This  action  of 
the  comptroller  must  be  regarded  as  having  re- 
ceived judicial  sanction,  inasmuch  as  he  has  not 
been  restrained  in  the  manner  provided  in  the 
act,  §  50. 

May  30,  1 868,  at  which  time  the  defendant  in 
error  commenced  its  suit,  the  bank  of  Bethel 
had  no  authority  to  pay,  and  was  prohibited 
from  paying  any  creditor.  It  had  no  means 
within  its  control  with  which  to  pay.  If  the 
bank  had  authority  after  notice  by  the  comp- 
troller, under  §  46,  to  pay  a  creditor,  it  might 
by  such  payment  defeat  the  provision  of  the  act 
(§50)  which  gives  to  the  United  States,  from 
the  assets  of  the  association,  priority  of  pay- 
ment, for  any  deficiency  in  the  redemption  of 
its  circulating  notes,  after  applying  the  bonds 
deposited  for  their  redemption.  §  16.  It  re- 
suite  from  the  want  of  authority  to  pay  a  cred- 
itor, at  the  time  the  suit  by  the  defendant  in  er- 
ror was  instituted,  that  no  suit  at  law  in  any 
court,  stete  or  national,  could  be  instituted 
against  the  bank  of  Bethel. 

§§  46-52;  Atlas  Bk.  v.  Nahant  Bk.  23  Pick. 
480;  Hubbard  v.  Bk.  7  Met.  340. 

If  a  creditor,  after  the  appointment  of  a  re- 
ceiver, may  institute  a  suit  in  a  court  of  law, 
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every  creditor  can,  and  by  such  course  of  pro- 
ceeding may,  disregard  the  winding  up  under 
the  direction  of  the  comptroller.  The  comp- 
troller, under  §  50,  it  is  submitted,  after  giving 
notice  for  three  consecutive  months,  calling  up- 
on all  persons  who  may  have  claims,  to  present 
the  same  and  to  make  legal  proof  thereof,  may 
distribute  the  mcMiey  paid  by  the  receiver  into 
the  Treasury,  subject  to  the  order  of  the  comp- 
troller, to  those  who  may  have  made  such 
proof;  and  if  no  creditor  has  proved  to  his  sat- 
isfaction, may  distribute  it  to  the  shareholders. 
The  fact  that  the  defendant  in  error  caused  a 
copy  of  its  writ  of  attachment  to  be  given  to  the 
receiver,  does  not  bind  the  assets  in  his  hands, 
cannot  impede  the  action  of  the  comptroller,  nor 
have  the  force  and  effect,  indirectly,  of  an  in- 
junctior  which  the  state  court  could  not  grant, 
f  57 ;  Case  v.  Terrelly  ante,  134. 

Sections  46  and  62  show  very  clearly  that  the 
bank  of  Bethel  could  not.  May  30,  1868,  by  its 
cashier  or  any  other  officer,  confess,  or  authorize 
to  be  confessed,  a  judgment  against  the  bank, 
binding  upon  the  judgment  of  the  comptroller, 
or  upon  the  stockholders  of  the  bank. 

Heath  v.  Chadtoicky  2  Phil.  649;  Rochfort  v. 
Battershy,  2  H.  of  L.  Cas.  388. 

"An  insolvent  debtor  has  not  such  an  interest 
in  property  assigrned  under  the  insolvent  debt- 
or's Acts,  as  to  entitle  him  to  enter  into  any  lit- 
igation concerning  it." 

Wiswall  V.  Sampson,  14  How.  52;  Peale  v. 
Phipps.  14  How.  368;  Vaughan  v.  Northup,  15 
Pet.  1;  Williams  v.  Benedict,  8  How.  107;  Har- 
ris V.  Dennie,  3  Pet.  292. 

It  is  proved  in  §  50  that  "the  comptroller, 
after  the  appointment  of  a  receiver,  shall  cause 
notice  to  be  given,  calling  on  all  persons  who 
have  claims  against  such  association,  to  present 
the  samv5  and  make  legal  proof  thereof."  It  then 
directs  the  comptroller,  after  providing  for  any 
deficiency  due  to  the  United  States,  to  make  a 
ratable  dividend  of  the  money  subject  to  his  or- 
der, on  all  such  claims  as  may  have  been  proved 
to  his  satisfaction,  "or  adjudicated  in  a  court  of 
competent  jurisdiction." 

These  words  must  be  construed  with  reference 
to  the  purpo?e  and  provisions  of  the  section,  in 
connection  with  the  other  provisions  of  the  act 
of  which  they  constitute  a  part;  they  were  not 
designed  to  control  the  provisions  of  the  act, 
which  authorized  the  comptroller,  in  five  differ- 
ent cases  (§§  12,  15,  31,  32,  40-50),  to  wind  up 
the  affairs  of  an  association,  by  reason  of  cer- 
tain violations  of  the  act,  to  be  ascertained  by 
himself  in  the  mode  prescribed  by  the  act.  They 
were  not  designed  to  authorize  the  claimants  to 
institute  suits  in  a  court  of  law  against  the 
comptroller,  to  determine  the  validity  of  their 
claims.  §  57,  proviso.  They  were  not  designed 
to  authorize  the  institution  of  suits  against  a 
banking  association  after  the  appointment  of  a 
receiver,  to  which  the  comptroller  is  not  made 
and  cannot  be  made  a  party. 

These  words  can  have  full  force  and  effect  by 
applying  them  to  adjudications  against  a  bank, 
which  may  have  been  made  prior  to  any  action 
by  the  comptroller.  When  so  made,  the  comp- 
troller is  clothed  with  authority  to  determine 
whether  they  were  made  by  a  court  of  compe- 
tent jurisdiction.  Any  other  construction  of 
the  act,  it  is  submitted,  will  defeat  the  winding 
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up  for  which  the  act  provides,  and  render  it  nug- 
atory. A  claimant  cannot,  by  an  attachment, 
arrest  the  assets  of  a  bank  in  the  hands  of  a  re- 
ceiver appointed  by  the  comptroller;  such  re- 
ceiver, in  this  respect,  has  all  the  exemptions 
and  inununities  of  any  receiver,  by  whatever  au- 
thority appointed. 

After  an  association  has  been  placed  in  the 
hands  of  a  receiver,,  the  statute  prescribes  the 
mode  of  winding  up,  which  includes  an  ascer- 
tainment of  the  creditors,  and  the  amounts  sev- 
erally due  to  them.  This  mode  of  proof  ex- 
cludes all  others.  This  cannot  be  doubted,  ex- 
cept by  holding  that  the  act  (§§  12,  15,  31,  32, 
46^50),  conferring  authority  upon  the  comp- 
troller of  the  currency  to  appoint  a  receiver ;  to 
receive  proof  of  claims;  to  wind  up  the  affairs 
of  the  corporation, — is  unconstitutional.  The 
voluntary  winding  up  (§  42)  and  the  dissolu- 
tion which  is  provided  for  under  §  53,  by  judi- 
cial action,  as  already  stated,  depend  upon  dif- 
ferent considerations. 

Munay  v.  Bridges,  10  Bam.  &  Adol.  589; 
Stevens  v.  Evans,  2  Bur.  1157 ;  Gates  v.  Knight, 
3  D.  &  E.  442 ;  Kennedy  v.  Qihson,  8  Wall.  498, 
19  L.  ed.  476 ;  Gary  v.  Curtis,  3  How.  236. 

The  defendant  in  error,  prior  to  the  com- 
mencement of  its  suit,  subsequent  to  the  notice 
given,  and  to  the  appointment  of  a  receiver  by 
the  comptroller,  who  called  upon  all  claimants 
to  present  and  make  legal  proof  of  their  claims, 
presented  the  claim  miich  is  now  in  suit,  to 
Edgar  S.  Tweedy,  the  receiver  of  the  First  Na- 
tional Bank  of  Bethel,  by  whom  it  was  disal- 
lowed. He  reported  his  action  in  this  respect 
to  the  comptroller,  and  to  the  defendant  in  er- 
ror. By  this  presentation  the  Pahquioque  bank 
made  itself  party  to  the  winding  up  of  the  bank 
of  Bethel  under  the  direction  of  the  comptrol- 
ler. If  it  had  originally  a  right  of  election  of 
remedy,  which  is  not  admitted,  it  exercised  the 
right  and  could  not,  thereafter,  institute  a  suit 
against  the  corporation;  certainly  not  in  a  court 
of  common  law,  nor  in  any  state  court,  for  the 
purpose  of  reversing  or  of  reviewing  the  disal- 
lowance. 

Messrs,  O.  S.  Seymour,  W.  L*  Taylor, 
and  M.  W.  Seymour  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Associations  for  banking,  formed  pursuant  to 
the  p'st  to  provide  a  national  currency,  and  duly 
authorized  by  the  Comptroller  of  the  Currency 
to  commence  the  business  of  banking,  become 
bodies  corporate  and  have  a  succession  for  the 
period  of  twenty  years  from  their  organization, 
unless  sooner  dissolved  according  to  the  provi- 
sions of  their  articles  of  association,  or  by  the 
act  of  the  shareholders  owning  two  thirds  of  the 
stock,  or  unless  the  franchise  shall  be  forfeited 
by  a  violation  of  the  act  under  which  the  associ- 
ation was  formed.  Such  an  association  is  al- 
lowed to  select,  subject  to  certain  conditions 
and  the  approval  of  the  Comptroller  of  the  Cur- 
rency, another  such  association  at  which  it  will 
redeem  its  circulating  notes  at  par,  but  the  pro- 
vision is  that  nothing  in  that  section  shall  re- 
lieve any  such  association  from  its  liability  to 
redeem  its  notes  in  circulation  at  its  own  coun- 
ter, at  par,  in  *  lawful  money,  on  de-  [•SOi 
mand ;  and  in  case  of  failure  so  to  do,  the  holder 
may  cause  the  same  to  be  protested  in  one  pnck- 
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Age  by  a  notary  public,  unless  the  president  or 
cashier  of  the  association  which  issued  the 
notes,  or  the  president  or  cashier  of  the  associa- 
tion desi^ated  as  the  place  for  redeeming  the 
same,  will  waive  demand  and  notice  of  protest 
and  execute  an  admission  in  writing  stating  the 
amount  demanded  and  the  fact  of  non-payment, 
and  it  is  made  the  duty  of  the  notary  forthwith 
to  forward  the  admission  or  notice  of  protest,  as 
the  case  may  be,  to  the  Comptroller  of  the  Cur- 
rency for  his  information  and  action  in  the 
premises. 

Notes  to  a  large  amount,  issued  by  the  corpo- 
ration defendant  for  circulation,  were  held  by 
the  corporation  plaintiffs,  and  .the  plaintiffs 
presented  the  same  to  the  defendants  for  re- 
demption, and  the  defendants  failing  to  redeem 
the  same,  the  plaintiffs  offered  the  notes  for 
protest,  but  the  defendants  having  waived  de- 
mand and  notice  of  protest,  and  having  ten- 
dered an  admission  in  writing  stating  the 
amount*  demanded  and  the  <act  of  non-payment, 
the  plaintiffs  accepted  the  written  admission, 
and  the  notary  forwarded  the  same  to  the  Comp- 
troller of  the  Currency  as  required  under  such 
circumstances.  Pursuant  to  the  requirement  of 
law  the  Comptroller  of  the  Currency  appointed 
a  special  agent  to  ascertain  whether  the  facts 
set  forth  in  the  protest  were  true,  and  the  agent 
80  appointed  having  reported  that  the  defend- 
ants had  failed  to  redeem  in  lawful  money  their 
circulating  notes  when  payment  thereof  was 
duly  and  lawfully  demanded,  he,  the  Comptrol- 
ler of  the  Currency,  appointed  a  receiver  of  the 
delinquent  association,  with  all  the  powers,  du- 
ties, and  responsibilities  given  to  or  imposed 
upon  such  an  appointee  in  such  case  made  and 
provided,  and  the  record  shows  that  the  receiver 
entered  upon  the  fiuties  of  his  office  and  took 
possession  of  all  the  books,  records  and  assets, 
real  and  personal,  of  the  association,  and  that 
he  has  ever  since  had  the  exclusive  possession  of 
the  same,  to  be  disposed  of  according  to  law. 
Before  the  commencement  of  the  suit,  the  Comp- 
troller of  the  Currency  caused  notice  to  be  pub- 
lished requiring  all  claimants  to  present  and 
303*]  make  proof  *of  their  claims  against  the 
delinquent  association,  and  the  record  also 
shows  that  the  plaintiffs  presented  the  claim  in 
controversy  to  the  receiver  for  allowance,  and 
that  the  receiver  having  disallowed  the  tiame, 
the  plaintiffs  instituted  the  present  suit  in  ihe 
state  court  to  recover  the  amount.  Appropri.- 
ate  proceedings  followed,  as  in  an  action  of 
assumpsit,  and  the  parties  having  been  heard, 
the  subordinate  court  where  the  suit  was 
brought  made  a  finding  of  facts,  but  reserved 
the  question  whether  the  case  ought  to  be  dis- 
missed for  want  of  jurisdiction,  and  if  not,  what 
judgment  ought  to  be  rendered  in  the  case,  and 
all  questions  of  law  arising  upon  the  facts 
found,  for  the  opinion  and  advice  of  the  su- 
preme court  of  errors.  Proper  measures  were 
adopted  to  obtain  the  opinion  and  advice  of  the 
appellate  tribunal,  and  they  were  duly  received 
and  thereupon  the  subordinate  court  rendered 
judgment  in  favor  of  the  plaintiffs  for  the  whole 
amount  claimed  in  the  declaration.  Proceed- 
ings in  the  nature  of  a  writ  of  error  were  insti- 
tuted by  the  defendants,  by  which  the  cause 
was  removed  into  the  supreme  court  of  errors, 
where  the  parties  were  again  heard  and  the  de- 
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cision  of  the  court  of  errors  was  that  the  judg- 
ment should  be  in  all  things  affirmed.  Final 
judgment  having  been  rendered  in  the  state 
court,  the  defendants  sued  out  a  writ  of  error 
imder  the  25th  section  of  the  judiciary  act  and 
removed  the  cause  into  this  court. 

Four  only  of  the  errors  assigned  will  be  ex- 
amined, as  the  others,  in  the  view  of  the  case 
taken  by  the  court,  either  involve  substantially 
the  same  considerations  or  present  questions 
not  re-examinable  in  this  court  under  a  writ  of 
error  to  a  state  court.  Briefly  stated  the  er- 
rors assigned  to  be  examined  are  as  follows: 

( 1 )  That  the  state  court  had  no  jurisdiction 
of  the  case  or  of  the  parties  at  the  time  the  suit 
was  comm«iced. 

(2)  That  the  defendant  association  prior  to 
the  institution  of  the  suit  had  forfeited  its  fran- 
chise by  a  violation  of  the  act  under  which  it 
was  formed  and  had  been  dissolved  by  the  action 
of  the  Comptroller  of  the  Currency. 

( 3 )  That  the  defendant  association  could  not 
be  impleaded  'at  the  time  the  action  was  [•394 
commenced,  as  prior  to  that  time  the  associa- 
tion was  prohibited  by  the  act  of  Congress  from 
paying  or  satisfying  any  of  its  creditors. 

(4)  That  the  decision  of  the  receiver  disal- 
lowing the  claim  of  the  plaintiffs  was  final  and 
was  not  subject  to  review  in  the  state  court. 

Support  to  the  first  proposition  is  supposed  to 
be  derived  from  the  conceded  fact  that  such  as- 
sociations are  created  by  an  act  of  Congress  and 
that  they  are  instruments  of  the  national 
government  intrusted  with  the  power  of  carry- 
ing on  the  business  of  banking  and  of  employ- 
ing and  circulating  Treasury  notes  as  a  national 
currency,  subject  to  the  supervision  and  direc- 
tion of  the  Comptroller  of  the  Currency  and  of 
the  Secretary  of  the  Treasury.  Banking  as- 
sociations, it  is  said,  were  established  as  instru- 
ments by  which  the  government  might  perform 
the  trust  of  furnishing  and  regulating  the 
National  paper  currency,  and  the  argument  is 
that  inasmuch  as  they  are  instruments  of  the 
government  to  carry  into  effect  a  national 
purpose  they  cannot  be  impleaded  in  a  state 
court.  Confirmation  of  that  view  is  also  at- 
tempted to  be  drawn  from  the  fact  that  such 
associations  are  controlled  by  the  Treasury  De- 
partment, that  all  the  notes  which  they  circu- 
late as  money  are  received  from  the  Comptroller 
of  the  Currency,  and  that  they  cannot  issue  any 
instrument  for  circulation  or  use  as  money  ex- 
cept the  notes  intrusted  to  them  by  the  Comp- 
troller of  the  Currency,  as  authorized  by  the  act 
of  Congress. 

Beyond  all  doubt  such  associations  are  cre- 
ated by  an  act  of  Congress  and  for  the  purposes 
assumed  by  the  defendants,  but  the  conclusion 
attempted  to  be  drawn  from  those  facts  cannot 
be  sustained,  as  express  provision  is  made  by 
the  57th  section  of  the  act  that  suits,  actions, 
and  proceedings  against  any  such  association 
may  be  had  "in  any  state,  county  or  municipal 
court  in  the  county  or  city  in  which  said  associa- 
tion is  located,  having  jurisdiction  in  similar 
cases.  Commenced  as  the  action  waa  in  the 
proper  court  of  the  state  where  the  association 
is  located  and  in  a  court  having  jurisdiction  in 
similar  cases,  which  is  not  denied,  *it  is  [*396 
quite  clear  that  the  objection  to  the  jurisdiction 
of  the  court  founded  up<»i  the  character  of  the 
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association  as  an  instrument  of  the  national 
government,  must  be  overruled.  Jurisdicticm 
in  such  suits  is,  unquestionablv,  vested  in  any 
circuit,  district  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established,  but  the  de- 
cisive answer  to  the  objection  of  the  defendants 
is  that  the  same  section  of  the  act  of  Congress 
gives  authority  to  creditors  to  prosecute  such 
controversies  in  "any  state,  county  or  municipal 
court  in  which  said  association  is  located''  in 
all  cases  where  it  appears  that  such  courts  have 
jurisdiction  under  the  state  laws  in  similar  con- 
troversies. Proceedings  to  enjoin  the  Comp- 
troller of  the  Currency  under  that  act  must,  it 
is  true,  be  instituted  and  prosecuted  in  a  circuit, 
district  or  territorial  court  of  the  United  States, 
but  the  act  allows  creditors  to  sue  in  the  proper 
state  courts  in  all  suits,  actions,  and  proceied- 
ings  against  the  association,  as  specifically  pro- 
vided in  the  57th  section  of  the  act.  Authori- 
ties to  support  the  proposition  are  not  neces- 
sary, as  it  rests  upon  an  express  provision  in 
the  act  of  Congress.     13  Stat,  at  L.  116. 

11.  Associations  of  the  kind  have  a  succession 
for  the  period  of  twenty  years  from  their 
organization,  unless  sooner  dissolved  in  some 
one  of  the  modes  pointed  out  in  the  act  under 
which  such  associations  are  formed,  and 
throughout  that  period,  unless  sooner  dissolved, 
they  may  make  contracts  in  the  name  desigpnat- 
ed  m  their  organization  certificate  and  may  sue 
and  be  sued  or  complain  and  defend  in  any  court 
of  law  or  equity  as  fully  as  natural  persons. 
Such  corporate  franchises  cease  to  exist  when 
the  term  for  which  they  were  granted  expires, 
and  the  association  may  at  any  time  go  into 
liquidation  and  be  closed  by  the  vote  of  its 
shareholders  owning  two  thirds  of  the  stock, 
but  it  is  not  necessary  to  remark  upon  those 
topics,  as  it  is  not  pretended  that  the  defendant 
association  has  ceased  to  exist  or  been  dis- 
solved in  either  of  those  modes.  All  such  as- 
396*]  sociations  *are  bound  to  redeem  their 
circulating  notes  either  at  their  own  counter  or 
at  such  other  similar  association  as  they  are  al- 
lowed to  select  for  that  purpose,  and  the  pro- 
vision is  that  if  any  association  shall  fail  either 
to  make  the  selection  or  to  redeem  its  notes  as 
required,  the  Comptroller  of  the  Currency  may, 
upon  receiving  satisfactory  evidence  thereof, 
appoint  a  receiver,  in  the  manner  provided  in 
the  act.  to  wind  up  its  affairs.  Holders  of  the 
circulating  notes  of  such  an  association  may  de- 
mand payment  thereof  at  the  office  of  such  as- 
sociation* or  at  its  place  of  redemption  designat- 
ed as  aforesaid,  and  if  the  association  fail  to  re- 
deem the  same  in  lawful  money  they  may  cause 
the  same  to  be  protested,  as  before  explained, 
and  the  notary  on  making  such  protest  or  upon 
receiving  such  admission,  shall  forthwith  for- 
ward the  same  to  the  Comptroller  of  the  Cur- 
rency for  his  information  and  action  in  the 
premises.  Being  informed  of  the  default  of  the 
association  in  that  mode,  it  is  made  the  duty  of 
the  comptroller  to  make  an  examination  into 
the  facts,  and  if  satisfied  that  the  default  has 
been  committed,  to  give  notice  to  the  associa- 
tion; and  the  same  section  provides  that  from 
that  time  it  shall  not  be  lawful  for  the  associa- 
tion suffering  the  default  to  pay  out  any  of  its 
notes,  discount  any  notes  or  bills,  or  otherwise 
14  Waij:^ 


prosecute  the  business  of  banking,  except  to  re- 
ceive and  safely  keep  money  belonging  to  it  and 
to  deliver  special  deposits.  On  receiving  such 
notice  the  Comptroller  of  the  Currency,  with 
the  concurrence  of  the  Secretary  of  the  Treas- 
ury, may  appoint  a  special  agent  to  examine 
into  the  facts  of  the  case,  and  if  satisfied  from 
the  protest  or  the  report  of  the  special  agent 
that  the  charge  of  default  as  made  is  true,  he 
shall,  within  thirty  days,  declare  the  bonds  and 
securities  pledged  by  the  association  forfeited 
and  give  notice  to  the  holders  of  the  circulating 
notes  to  present  the  same  for  payment  at  the 
Treasury,  and  the  provision  is  that  in  that 
event  he  may  in  his  discretion  cause  an  amount 
of  the  bonds  pledged,  equal  at  current  rates  to 
the  amount  paid  to  redeem  the  outstanding 
notes  of  the  association,  or  he  may  cause  such 
an  amount  of  the  bonds  pledged  as  may  be  nec- 
essary to  redeem  the  outstanding  notes,  to  be  sold 
at  *public  auction;  or,  if  he  shall  be  of  .["SOT 
the  opinion  that  the  public  interest  will  be  best 
promoted  thereby,  he  may  sell  at  private  sale 
any  of  the  bonds  so  pledged  and  receive  therefor 
either  money  or  the  circulating  notes  of  such 
failing  association.  Power  is  also  conferred 
upon  the  Comptroller  of  the  Currency  in  such 
a  case  forthwith  to  appoint  a  receiver  to  take 
possession  of  the  books,  records,  and  assets  of 
every  description  of  the  association  and  to  col- 
lect all  debts  due  and  claims  belonging  to  it, 
and  upon  the  order  of  a  court  of  record  of 
competent  jurisdiction  he  may  sell  or  compound 
all  bad  or  doubtful  debts  and  may  sell  all  the 
real  and  personal  property  of  the  association  on 
such  terms  as  the  court  shall  direct,  and  may, 
if  necessary  to  pay  the  debts  of  the  association, 
enforce  the  individual  liability  of  the  stock- 
holders, as  enacted  by  the  12th  section  of  the 
act.  All  moneys  so  made  by  the  receiver  he  is 
to  pay  over  to  the  Treasurer  of  the  United 
States,  subject  to  the  order  of  the  Comptroller 
of  the  Currency,  and  he  is  also  to  make  report 
to  that  officer  of  all  his  acts  and  proceedings. 
Receivers  may  also  be  appointed  for  other 
causes  than  those  already  mentioned,  as,  for  ex- 
ample, in  case  the  monev  reserve  which  the  as- 
sociation is  required  to  iiave  on  hand  shall  fall 
below  the  prescribed  amount,  and  when  notified 
to  make  it  good  the  association  shall  fail  for 
thirty  days  to  comply  with  the  requirement,  or 
shall  Tail  for  thirty  days  to  increase  the  capital 
stock  of  the  association  to  the  minimum  amount 
required,  where  the  same  has  been  reduced  be- 
low that  amount  by  the  delinquency  of  the 
shareholders  and  consequent  sale  and  re- 
duction of  the  stock;  or,  in  case  any  such  as- 
sociation which  is  required  to  keep  undi- 
minished the  twenty  per  centum  surplus  men- 
tioned in  the  12th  section  of  the  act,  shall  fail 
to  keep  it  good,  in  which  event  the  provision 
is  that  the  Comptroller  of  the  Currency  may 
compel  said  banking  association  to  close  its 
business  and  wind  up  its  affairs,  as  provided 
in  the  act  under  which  it  was  organized.  When- 
ever a  receiver  is  appointed  the  comptroller  is 
required  to  give  notice  of  the  fact,  requesting 
all  persons  having  claims  against  the  associa- 
tion to  present  the  same  and  to  make  the  legal 
proof  thereof.  *  Provision  is  first  to  be  [*398 
made  by  the  comptroller  for  refunding  to  the 
United  States  any  such  deficiency  in  redeem inrr 
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the  notes  of  the  association  as  is  mentioned  in 
the  act,  and  having  refunded  that  amount  the 
comptroller  is  required  in  the  next  place  to 
make  a  ratable  dividend  of  the  money  paid  over 
to  him  by  the  receiver  on  all  such  claims  as 
may  have  been  proved  to  his  satisfaction  or  ad- 
judicated in  a  court  of  competent  jurisdiction. 
Claims  proved  to  the  satisfaction  of  the  comp- 
troller are  to  be  included  in  the  list,  and  he  is 
also  to  include  in  the  list  all  claims  adjudicated 
in  a  court  of  competent  jurisdiction,  which 
shows  conclusively  that  claims  disallowed  by 
the  comptroller  may  be  prosecuted  in  a  court 
having  jurisdiction  in  such  cases.  Kennedy  v. 
Gibson,  8  Wall.  506,  19  L.  ed.  479.  Where  the 
whole  assets  are  not  collected  and  distributed 
in  the  first  dividend,  further  dividends  on 
claims  proved  and  adjudicated  may  be  made  as 
the  proceeds  of  the  assets  are  collected  and  paid 
to  the  treasurer,  and  the  remainder,  if  any,  shall 
be  paid  to  the  shareholders. 

None  of  these  proceedings,  however,  support 
the  theory  that  the  association  ceased  to  exist 
when  the  receiver  was  appointed,  nor  at  any 
time  before  the  assets  of  the  association  were 
fully  administered  and  the  balance,  if  any,  is 
paid  to  the  owners  of  the  stock  or  their  legal 
representatives. 

I3elinquent  associations  whose  notes  have 
been  protested,  and  whose  officers  have  been 
notified  by  the  comptroller  that  proceedings  for 
liquidation  under  tne  act  have  been  instituted, 
cannot  lawfully  pay  out  any  of  their  notes,  or 
discount  any  notes  or  bills,  or  otherwise  prose- 
cute the  business  of  banking,  except  to  receive 
and  safely  keep  money  belonging  to  the  associa- 
tion, and  to  deliver  special  deposits,  which  of 
itself  refutes  the  theory  that  the  association  &t 
that  stage  of  the  proceedings  has  ceased  to 
exist.  Evidence  to  refute  that  theory  is  also 
found  in  the  proviso  to  the  50th  section  of  the 
act,  which  empowers  the  association,  if  they 
deny  having  failed  to  redeem  their  circulating 
notes,  to  apply,  within  ten  days  after  being  so 
399*]  notified  by  the  comptroller  'that  such 
proceedings  have  been  commenced,  to  the  near- 
est circuit  or  district,  or  territorial  court  of  the 
United  States  to  enjoin  further  proceedings  in 
the  premises,  and  those  courts  are  invested  with 
full  jurisdiction  to  hear  and  determine  the  mat- 
ters put  in  issue  by  such  an  application. 

Such  associations  are  authorized  to  elect  or 
appoint  directors,  and  the  directors  are  em- 
powered to  exercise  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business 
of  banking.  They  may  make  by-laws,  discount 
and  negotiate  promissoiy  notes,  drafts,  bills  of 
exchange,  or  other  evidences  oif  debt;  receive 
deposits,  buy  and  sell  exchange,  coin  and  bul- 
lion; loan  money  on  personal  security  and  ob- 
tain, issue  and  circulate  notes,  according  to 
the  provisions  of  the  act  to  provide  a  national 
currency.  Throughout  they  are  enjoined  to 
conform  to  the  regulations  of  that  act,  and  the 
provision  is  that  if  they  knowingly  violate  any 
of  its  provisions  or  knowingly  permit  them  to 
be  violated,  all  the  rights,  privileges,  and  fran- 
chises of  the  association  derived  from  the  act 
shall  b*^  thereby  forfeited;  but  the  further  pro- 
vision is  that  such  violation,  before  the  associa- 
tion shall  be  declared  dissolved,  shall  be  deter- 
mined and  adjudged  by  a  proper  circuity  dis- 
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trict,  or  territorial  court  of  the  United  States, 
which  shows  conclusively  that  the  act  of  the 
comptroller  in  appointing  a  receiver  does  not 
work  a  complete  dissolution  of  the  association, 
as  is  supposed  by  the  defendants.  Frost  ▼. 
Coal  Co.  24  How.  283,  16  L.  ed.  639;  Ang.  A 
Ames,  Corp.  9th  ed.  777;  Abb.  Dig.  Corp.  338; 
Grant,  Corp.  295. 

Til.  Express  power  to  sue  and  be  sued,  com- 
plain and  defend,  in  any  court  of  law  and 
equity,  is  conferred  on  such  associations  by  the 
8th  section  of  the  act  providing  for  their  organ- 
ization, and  it  seems  quite  clear  that  the  as- 
sociation is  a  proper  party  to  be  sued  in  all 
matters  in  which  the  corporation  is  interested, 
unless  the  association  is  disqualified  for  that 
purpose  by  virtue  of  the  appointment  of  a  re- 
ceiver or  by  his  subsecjuent  action  as  such  under 
his  appointment.  Neither  power  to  sue  nor  to 
be  sued  in  such  cases  is  *any where  in  [*400 
terms  conferred  upon  the  receiver,  nor  upon  the 
Comptroller  of  the  Currency  in  any  case  ex- 
cept when  he '  institutes  a  suit  to  forfeit  the 
rights,  privileges  and  franchises  of  the  associa- 
tion^ and  in  that  case  the  provision  is  express 
that  the  suit  shall  be  in  his  own  name.  Case  v. 
Terrell,  ante,  134.  Beyond  doubt  the  appoint- 
ment of  a  receiver  supersedes  the  power  of  the 
directors  to  exercise  the  incidental  powers  neces- 
sary to  carry  on  the  business  of  banking,  as  the 
receiver  is  required  to  take  possession  of  the 
books,  records,  and  assets  of  every  description 
of  the  association,  and  from  that  moment  the 
association  is  forbidden  to  pay  out  any  of  its 
notes,  discount  any  notes  or  bills,  or  otherwise 
prosecute  the  business  of  banking,  but  the 
corporate  franchise  of  the  association  is  not 
dissolved,  and  the  association  as  a  legal  entity, 
continues  to  exist,  as  is  shown  to  a  demonstra- 
tion by  the  fact  that  it  is  required  safely  to 
keep  the  money  on  hand  belonging  to  it^  and 
may  deliver  special  deposits  in  its  keeping  to 
the  rightful  owners. 

Much  aid  cannot  be  derived  from  authorities 
in  the  examination  of  this  proposition,  as  the 
question  turns  chiefly  if  not  entirely  upon  the 
construction  of  the  act  of  Congress,  and  suf- 
fice it  to  say  that  we  are  all  of  the  opinion  tiiat 
the  act  contains  nothing  in  its  subsequent  pro- 
visions inconsistent  with  the  theory  of  the 
plaintiffs,  that  the  association  may  sue  and  be 
sued,  complain  and  defend,  in  all  cases  where  it 
may  be  necessary  that  the  corporate  name  of 
the*  association  shall  be  used  for  that  purpose 
in  closing  its  business  and  winding  up  its  affairs 
under  the  provisions  of  the  act  which  authorized 
its  formation. 

Suits  and  proceedings  under  the  act,  in  which 
the  United  States  or  their  officers  or  agents  are 
parties,  whether  commenced  before  or  after  the 
appointment  of  a  receiver,  are  to  be  conducted 
by  the  district  attorney  under  the  direction  of 
the  solicitor  of  the  Treasury,  and  no  doubt  is 
entertained  that  the  directors,  from  the  time  a 
receiver  is  appointed,  cease  to  have  any  power 
in  respect  to  such  matters,  and  that  *the  [*401 
control  and  supervision  of  the  same  are  vested 
in  the  proper  officers  of  the  United  States. 
Claims  presented  by  creditors  may  be  proved 
before  the  comptroller  or  may  be  established  by 
a  suit  against  the  association  in  any  court  of 
competent  jurisdiction.      Kennedy  y.  Oibson,  8 
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Wall.  500,  19  L.  ed.  479.  Creditors,  says  the 
<ourt  in  that  case,  must  seek  their  remedy 
through  the  comptroller,  in  the  mode  prescribed 
in  the  act  of  Congress,  and  cannot  proceed  di- 
rectly in  their  own  names  against  the  stock- 
holders or  debtors  of  the  corporation.  Suits 
may  be  brought  by  the  receiver,  both  at  law  or 
in  equity,  and  the  express  decision  there  is  that 
he  may  sue  in  his  own  name  or  in  the  name  of 
the  association  for  his  use,  and  no  reason  is 
perceived  to  doubt  the  correctness  of  the  rule 
adopted  in  that  case,  though  the  act  of  Congress 
does  not  in  terms  give  him  authority  to  sue  in 
his  own  name.  Booth  v.  Clark,  17  How.  322, 
15  L.  ed.  1C4. 

IV.  Enough  has  already  been  remarked  to 
show  that  the  fourth  proposition  of  the  defend- 
ants cannot  be  sustained,  as  the  act  of  Con- 
gress provides  that  the  receiver,  in  making  the 
banis  for  a  dividend,  shall  include  in  the  list 
not  only  claims  proved  before  him  to  his  satis- 
faction, but  claims  also  adjudicated  in  a  court 
of  competent  jurisdiction. 

Attempt  is  made  to  show  that  the  adjudi- 
-cated  claims  there  referred  to  are  only  such -as 
had  been  adjudicated  before  the  receiver  was 
appointed,  but  the  court  is  of  the  opinion  that 
«uch  a  construction  is  not  warranted,  either  by 
the  language  employed,  or  the  subject-matter 
to  which  it  relates,  or  the  purpose  to  be  accom- 
plished, or  by  the  analogies  of  the  law,  or  the 
usual  rules  of  interpretation  which  courts  ap- 
ply in  ascertaining  the  meaning  of  a  legislative 
provision  of  a  remedial  character.  Tested  by 
any  one  or  all  of  these  criterions,  the  court  is 
of  the  opinion  that  the  construction  assumed 
by  the  defendants  is  quite  too  narrow  to  carry 
into  effect  the  intention  which  the  framers  of 
the  provision  had  in  view  at  the  time  it  was 
adopted.  Claims  presented  by  creditors  may  be 
proved  before  the  receiver,  or  they  may  be  put 
In  suit  in  any  court  of  competent  jurisdiction, 
402*]  as  a  means  of  •establishing  their  valid- 
ity and  to  determine  the  amount  owed  by  the 
nssociation,  but  the  judgment  when  recovered 
will  not  give  the  creditor  any  lien  on  the  prop- 
erty of  the  delinquent  association,  nor  secure 
to  the  judgment  creditor  any  preference  over 
other  creditors  whose  claims  are  proven  before 
the  receiver.  All  alike  must  await  the  action 
of  the  Comptroller  of  the  Currency,  and  be  con- 
tent with  a  just  and  legal  distribution  oi  the 
proceeds  of  the  assets  collected  by  the  receiver 
und  liquidated  by  the  comptroller  according  to 
the  act  of  Congress  in  such  case  made  and  pro- 
Tided. 

Nothing  further  need  be  remarked  in  respect 
to  the  other  errors  assigned,  as  it  is  clear  that 
the  conclusions  announced  dispose  of  all  the 
questions  in  the  case  which  are  examinable  un- 
der a  writ  of  error  to  a  state  court. 

Judgment  affirmed. 

UNITED  STATES,  Plff,  in  Err., 

V. 

CHARLES  J.  BALLARD  et  ak 

(See  S.  C.  14  Wall.  457-463.) 
Fees  of  collector — immaterial  plea. 

1.  Under  the  act  of  June  17,  1864,  a  collector  Is 
authorized  to  retain  all  descriptions  of  fees  paid 
him,  not  in  excess  of  $2,500. 

2.  Where  a  demurrer  to  a  plea  was  overruled, 
and  the  plaintiff  did  not  reply,  but  allowed  judg- 
14  Wall.  U.  S.  Book  20. 


ment  to  be  entered  upon  the  plea,  another  plea  of 
nil  debet  became  immaterial,  and  the  judgment  waa 
properly  entered  for  the  defendant. 

[No.  129.] 
Submitted  Mar.  6,  1872.    Decided  Apr.  8,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

This  was  an  action  of  debt  against  Charles  J. 
Ballard  and  his  sureties  on  his  official  bond,  as 
collector  of  customs  for  the  district  of  Cuya- 
hoga. 

The  breach  assigned  is  the  refusal  of  said  col- 
lector to  pay  over  to  the  plaintiflf  the  amount  of 
certain  sums  of  money  received  from  the  own* 
ers  of  steamboats,  as  compensation  for  inspec- 
tions and  examinations,  and  from  engineers  and 
pilots,  for  certificates  granted  them  by  the  in- 
spector. 

The  defendants  filed  two  pleas,  viz.: 

First.  yH  debet,  concluding  to  the  country. 

Second.  A  special  plea  concluding  with  a 
verification. 

Upon  the  first  plea  issue  was  joined ;  to  the 
second,  plaintiff  filed  a  general  demurrer,  and 
the  defendants  their  joinder  therein. 

The  circuit  court  overruled  the  demurrer, 
and  thereupon,  without  disposing  of  the  issue 
to  the  country,  rendered  judgment  for  the  de- 
fendants. 

The  case  further  appears  in  the  opinion. 

Mr.  B.  H.  BristoWy  for  plaintiff  in  error: 

The  order  of  the  court  overruling  the  demur- 
rer, treats  it  as  a  demurrer  to  boui  pleas;  but 
this  is  obviously  a  mistake,  since  the  similiter 
to  the  first  plea  precedes  the  demurrer,  which, 
in  terms,  applies  only  to  the  second.  The  judg- 
ment, however,  extends  to  the  whole  case,  and 
is  final. 

It  is  submitted  that  the  circuit  court  erred: 

First.  In  overruling  the  demurrer  to  the  sec- 
ond plea. 

Second.  In  rendering  final  judgments  for  de- 
fendants on  the  pleadings. 

Mr.  A.  O.  Riddle  for  defendants  in  error. 

Mr.  Chi^f  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  general  question  in  this  case  is  whether 
certain  collectors  of  the  customs  are  entitled  to 
retain  for  their  own  use  moneys  received  by 
them  from  the  owners  of  steamers,  and  from 
engineers  and  pilots,  by  virtue  of  the  3ist  sec- 
tion of  the  act  of  August  30,  1852.  The  right 
to  retain  such  moneys  is  asserted  under  the  2d 
section  of  the  act  of  July  17,  1864.  That  act 
provides  that  the  collectors  referred  to  shall  re- 
ceive an  annual  compensation  of  $1,000,  and  in 
addition  thereto,  the  fees  now  collected  under 
the  general  regulation  of  the  Treasury  Depart- 
ment of  February,  1857,  and  a  commission  of 
three  per  cent  on  all  moneys  collected  and  ac- 
counted for  by  them  respectively;  provided, 
that  the  aggregate  compensation  derived  from 
salaries,  fees,  and  commissions,  shall  not  exceed 
the  sum  of  $2,500  per  annum.  The  act  further 
provides  that  any  excess,  after  deducting  the 
necessary  expenses,  shall  be  paid  into  the  Treas- 
ury of  the  United  States,  fees  and  emoluments 
of  all  kinds  to  be  accounted  for  as  provided  by 
the  12th  section  of  the  act  of  the  7th  of  May, 
1822. 

The  question  is  whether  the  description  of 

fees  now  collected  under  the  general  r^^lations 
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of  the  Treasury  Department  of  February,  1857, 
includes  the  sums  collected  under  these  regula- 
tions for  licenses  to  steamers,  and  as  compensa- 
tion for  the  inspections  and  examinations  made 
for  the  year  under  the  steamboat  act  of  August 
30,  1852,  in  addition  to  the  fees  for  issuing  en- 
rollments and  licenses. 

These  sums  are  collected  as  fees  under  the 
regulations,  and  are  not  distinguished  from 
the  collector's  fees  proper,  except  by  the  cir- 
cumstances that  they  are  described  as  a  com- 
pensation for  inspections  and  examinations. 
The  provision  that  these  sums  shall  be  quarter- 
ly accounted  for  and  paid  over  to  the  United 
States  does  not  distinguish  them  from  fees  and 
emoluments  to  be  accounted  for  under  the  act 
of  the  17th  of  July,  1864,  or  under  the  regula- 
tions of  the  Treasury  Department  of  February, 
1857. 

The  language  of  the  regulations  is  that  the 
fees  are  to  be  charged  and  collected  and  ac- 
counted for  and  paid  over  to  the  United  States 
by  collectors,  in  the  same  manner  as  other  rev- 
enue. This  language  obviously  means  that  they 
are  to  be  accounted  for  in  all  cases,  and  paid 
over,  unless  retained  imder  authority  of  law. 
The  act  of  July  17,  1864,  authorizes  the  collect- 
or to  retain  the"  fees  and  a  commission  of  three 
'  per  cent  on  moneys  collected  and  accounted  for, 
paying  over  to  the  Treasury  only  the  excess 
beyond  $2,500;  and  there  is  no  distinction  in 
the  regulations  between  the  fees  for  admeasure- 
463*]  ment;  licenses,  'etc.,  and  the  fees  for 
licenses  as  a  compensation  for  inspection  and 
examinations. 

We  think,  therefore,  that  the  collector  was 
authorized  to  retain  all  descriptions  of  fees 
paid  him  not  in  excess  of  $2,500.  It  follows 
that  the  demurrer  was  properly  overruled ;  and, 
as  the  plaintiflf  did  not  think  it  proper  to  reply, 
but  allowed  judgment  to  be  entered  upon  the 
plea,  the  other  plea  of  nU  debet  became  imma-* 
terial,  and  the  judgment  was  properly  entered 
for  the  defendant. 

It  i»,  therefore,  affirmed. 

FREDERICK  STEINES,  Washington  Iman, 
Benjamin  F.  Reed,  for  Themselves  and  Five 
Hundred  Other  Citizens,  Tax  Payers  and 
Property  Holders,  of  Franklin  County,  Mis- 
souri, Plffs,  in  Err,, 

V. 

FRAi^KLIN  COUNTY,  John  Wall,  Amos  P. 

Foster,    Francis   Becker,    Charles   Reinhard, 

W.  J.  Budd,  W.  H.  Decker  et  aL 

(See  S.  C.  14  Wall.  16-23.) 
Jurisdiction  over  state  court — motion  for  re- 

hearinff — not    re-ewaminahle  —  jurisdictional 

questions, 

1.  This  court  has  no  jurisdiction  under  a  writ  of 
error  to  a  state  court,  of  an  ordinary  biil  to  set 
aside  a  contract  alleged  to  have  been  executed  by 
the  officers  of  a  county,  without  authority  of  law. 

2.  The  decision  of  a  state  court  in  granting  or 
refusing  a  motion  for  rehearing  in  an  equity  suit, 
is  not  re-examinable  in  this  court,  although  if  the 
grounds  relied  upon,  had  been  embodied  in  the  bill 
of  complaint,  they  wpuld  have  been  sufficient  to 
raise  questions  re-examinable  here. 

3.  Necessary  jurisdictional  allegations  cannot 
properly  be  introduced  for  the  first  time  on  a  mo- 
tlon  for  rehearing.     

NoTB. — What  is  "final  decree**  or  judgment  of 
state  or  other  court,  from  which  appeal  lies — see 
notes,  6  L.  ed.  U.  &  802 ;  17  C.  C.  A.  238 ;  28  C. 
C.  A.  482. 
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4.  Where  the  motion  might  have  been  denied  up- 
on other  grounds'  than  those  which  give  jurisdic- 
tion to  this  court,  and  it  does  not  appear,  eren  if 
those  questions  did  arise  in  the  case,  that  either  of 
them  was  decided  by  the  state  court,  this  court  has 
no  Jurisdiction. 

[No.  503.1 

Argued  Apr.  5,  1872.     Decided  Apr.  15,  187t. 

IN  ERROR  to  the  Supreme  Court  of  the  SUte 
of  Missouri. 

The  case  is  stated  in  the  opinion. 
Messrs.  M.  Blair  and  F.  A.  Diok   for  de- 
fendants in  error. 

Messrs.  T.  W,  B.  Crews,  J.  8.  Laurie,  and 
W.  H.  I«eto]&er  for  plaintiffs  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Jurisdiction  may  be  exercised  by  this  court 
in  three  classes  of  cases  where  a  final  judgment 
or  decree  in  any  suit  in  the  'highest  court  [•lO 
of  a  state  in  which  a  decision  in  the  suit  could 
be"  had,  is  brought  here  by  virtue  of  a  writ  of 
error  to  the  state  court,  as  authorized  to  be  is- 
sued under  the  act  to  amend  the  act  to  establish 
the  Federal  judicial  courts.  1  Stat,  at  L.  85; 
14  Stat,  at  L.  386. 

First.  Where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or.  statute  of  or  authority  exer- 
cised under  the  United  States,  and  the  decision 
is  against  their  validity. 

Second.  Where  is  drawn  in  question  the  va- 
lidity of  a  statute  of  or  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being 
repugnant  to  the  Constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  is  in  fa- 
vor of  their  validity. 

Third.  Where  any  title,  right,  privilege,  or 
immunity  is  claimed  under  the  Constitution  or 
any  treaty  or  statute  of,  or  commission  held,  or 
authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  priv- 
ilege, or  immunity  specially  set  tip  or  claimed 
by  either  party  under  such  Constitution,  treaty, 
statute,  commission,  or  authority. 

Certain  tax  payers  of  the  county  complained 
in  the  state  court  that  the  county  court  of  the 
county  entered  into  a  written  agreement  with 
the  parties  therein  named  to  construct  a  certain 
county  road  and  to  pay  the  contractors  for  the 
work  and  materials  in  constructing  the  same 
the  several  sums  ai^d  at  the  rates  therein  speci- 
fied; that  the  coimty  court  agreed  to  make  the 
payments  in  the  bonds  of  the  county,  and  that 
the  contractors  agreed  to  accept  the  bonds  of 
the  county  in  payment  of  all  claims  under  the 
contract;  that  bonds  of  the  county  to  the 
amount  of  $205,000  were  accordingly  issued  by 
the  county  court,  and  were,  by  the  authority 
of  the  county  court,  delivered, to  the  contract- 
ors; that  the  county  court  did  not,  before  mak- 
ing the  contract,  submit  the  amount  of  the  pro- 
posed expenditure  to  the  voters  of  the  county 
at  any  election  whatever,  general  or  special,  at 
any  time  or  in  any  manner,  *  as  required  [♦IT 
by  the  law  of  the  state  in  such  case  made  and 
provided. 

Complaint  is  also  made  that  the  county  court 
afterwards,  on  the  2d  of  July,  in  the  same  year, 
passed  an  order  making  the  bonds  transferable 
by  the  indorsement  of  the  contractors,  and  di- 
rected, that  the  clerk  should  indorse  the  order 
on  the  back  of  the  bonds;  and  that  the  county 
court  on  the  following  day  also  ordered  the 
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county  derk  to  reissue  one  hundred  and  eighty- 
six  bonds  in  substitution  of  the  Same  number 
previously  delivered,  to  correct  an  error  in  their 
execution;  and  also  that  the  county  court,  on 
the  6th  of  May,  in  the  following  year,  ordered 
the  county  clerk  to  issue  bonds  for  the  purpose 
of  exchanging  and  taking  up  all  bonds  previ- 
ously issued  for  the  construction  of  such  roads 
and  bridges,  whether  completed  or  in  the  prog- 
ress of  construction,  it  being  understood  that 
all  bonds  issued  prior  to  that  date  should  be 
canceled  and  destroyed,  and  that  warrants 
should  also  issue  for  the  payment  of  such  in- 
terest as  had  accrued  to  that  time,  and  the 
charge  is  that  bonds  were  issued  under  that  or- 
der to  an  amount  equal  to  the  whole  amount  of 
the  bonds  held  by  tne  contractors  and  all  other 
holders,  amounting  in  the  aggregate,  reckoning 
both  issues,  to  $600,000,  and  that  warrants  for 
the  payment  of  interest  to  that  date,  amount- 
ing to  $30,000,  were  also  issued,  and  yet  the 
complainants  charge  that  the  bonds  previously 
issued  have  never  been  canceled,  delivered  up 
or  destroyed,  but  that  they  remain  to  this  day 
a  charge  against  the  property  holders  and  tax 
payers  of  the  coimty. 

They  also  charge  that  the  original  agreement 
was,  by  collusion  between  the  judges  of  the 
county  court  and  the  contractors,  fraudulently 
antedated  and  made  to  bear  a  rate  of  interest 
greater  than  the  leffal  rate  at  the  time  the 
agreement  was  actually  executed,  and  they  also 
charge  the  fact  to  be  that  the  road  is  not  made 
nor  the  work  performed  in  accordance  with  the 
contract  and  specifications,  and  that  the  county 
court,  or  a  majority  of  the  judges  thereof,  act- 
ing collusively  with  the  contractors,  fraudu- 
18*]  lently  connived  at  these  flagrant  *  viola- 
tions of  the  contract  to  the  great  injury  and 
oppression  of  the  property  holders  and  tax 
payers  of  the  county. 

Other  acts  equally  fraudulent  and  oppressive 
are  also  charged  against  the  respondents  in  the 
bill  of  complaint,  and  the  complainants  finally 
allege  that  the  contract  and  agreement,  and  all 
the  orders  of  the  county  court  based  upon  the 
same  or  in  relation  thereto,  are  without  author- 
ity of  law  and  contrary  to  the  provisions  of  the 
statute  applicable  in  such  cases,  and  that  the 
bonds  are  fraudulent,  null  and  void;  and  they 
pray  that  an  order  may  be  made  declaring  that 
the  contract  and  agreement,  and  all  the  orders 
of  the  county  court  based  upon  the  same  or  in 
relation  thereto,  are  null  and  void  and  of  no  ef- 
fect, and  that  the  parties  holding  the  bonds 
shall  delivfer  the  same  up,  that  the  same  may  be 
canceled,  annulled  and  held  for  naught;  and 
that  an  injunction  may  be  issued  enjoining  and 
restraining  the  respondents  from  negotiating, 
selling,  transferring  or  disposing  of  the  bonds, 
and  enjoining  and  restraining  the  county  and 
the  county  treasurer  from  paying  the  same, 
either  interest  or  principal. 

Service  was  made  and  the  respondents  ap- 
peared and  filed  an  answer,  in  which  they  ad- 
mit that  the  county  court  did  not  submit  the 
amount  of  the  proposed  expenditure  to  the 
voters  of  the  coimty,  but  they  deny  that  it  was 
'  reqiured  by  law  that  the  county  court  should 
do  so  before  making  the  contract  for  the  con- 
struction of  the  road.  They  admit  that  inter- 
est was  paid  as  alleged  and  tnat  the  bonds  of 
14   Waix. 


the  county  in  lieu  of  those  first  issued  were  re- 
issued to  the  contractors,  but  they  aver  that  it 
is  not  true  that  bonds  of  the  county  were  re-is- 
sued to  any  other  persons,  and  they  deny  that 
the  bonds  of  the  county  were  issued  to  any 
greater  amount  than  $205,000  or  that  any 
greater  amount  was  ever  paid  to  the  contract- 
ors on  account  of  the  road  described  in  the  con- 
tract; and  they  also  aver  that  a  like  amount  of 
bonds  in  lieu  of  those  re-issued  were  at  the 
same  time  given  up,  canceled  and  retired. 

Apart  from  the  merits  they  also  deny  that 
the  agreement  was  antedated  as  alleged,  and 
they  also  controvert  each  and  every  ille-  [♦IS 
gal  and  irregular  ac^>  set  up  in  the  bill,  and 
specifically  deny  all  charges  of  fraud,  collusion 
and  want  of  good  faith  therein  alleged  and  im- 
puted, and  they  aver  that  they  have  complied 
in  all  respects  with  their  obligations  and  duties 
in  the  premises. 

Amendments  were  afterwards  made  to  the 
bill  and  new  parties  respondents  were  added, 
and  the  complainants  filed  the  general  replica- 
tion and  the  parties  proceeded  to  take  proofs, 
and  having  been  fully  heard  upon  the  merits, 
the  court  made  the  following  finding  of  facts: 
That  none  of  the  allegations  of  fraud  or  collu- 
sion are  proved,  and  that  no  fraud,  collusion  , 
or  conspiracy  existed  as  charged;  that  the 
bonds  in  question  were  not,  nor  were  any  of 
them,  issued  without  authority  of  law,  and  that 
the  same  were  and  are  valid,  and  were  issued 
under  legal  authority;  that  the  contractors 
were  not  the  holders  or  owners  of  any  of  the 
bonds  at  the  commencement  of  the  suit;  and 
that  the  defendants  who  were  holders  of  the 
bonds  at  that  time  became  such  in  good  faith 
for  value;  and  that  they  were  and  are  innocent 
holders  and  unafi'ected  by  any  irregularity 
which  may  have  existed  in  the  issue  of  the 
bonds.  Consequently,  the  court  denied  the 
prayer  of  the  complainants  for  an  injunction 
and  dismissed  their  bill  of  complaint.  Excep- 
tions were  filed  by  the  complainants,  pursuant 
to  the  practice  in  that  court,  and  the  cause  wad 
removed  into  the  supreme  court  of  the  state, 
where  the  decree  of  the  subordinate  court  was 
in  all  things  affirmed. 

Argument  to  show  that  the  'case  as  exhibited 
in  the  pleadings  does  not  present  any  question 
cognizable  in  this  court  under  a  writ  of  error 
to  a  state  court  is  hardly  necessary,  as  neither 
the  bill  of  complaint  nor  the  answer  contains 
any  averment  which  would  warrant  such  a  con- 
clusion or  which  has  any  tendency  to  support 
such  a  theory.  Instead  of  that,  the  bill  is  an 
ordinary  bill  to  set  aside  a  contract  alleged  to 
have  been  executed  by  the  officers  of  a  county 
without  authority  of  law,  and  for  an  injunc- 
tion to  enjoin  and  restrain  the  county  from 
paying  certain  bonds  issued  under  the  contract 
*to  pay  certain  contractors  for  the  con-  [^20 
struction  of  a  certain  road  described  in  the  con- 
tract, and  from  levying  any  taxes  upon  the  . 
property  holders  of  the  county  for  that  pur- 
pose, because  the  bonds,  as  the  complainants  al- 
lege, were  issued  without  authority  and  con- 
trary to  law  and  through  fraud  and  collusion 
between  the  county  court  and  the  contractors; 
and  also  to  enjoin  and  restrain  the  holders  of 
the  bonds  from  transferring  or  otherwise  dis- 
posing of  the  bonds  to  other  parties. 
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Clearly  the  pleadings  do  not  present  a  case 
iHiere  is  drawn  in  question  the  validity  of  or 
an  authority  exercised  under  the  United  States 
or  where  is  drawn  in  question  the  validity  of  a 
statute  of  or  an  authority  exercised  under  any 
state  on  the  ground  of  its  being  repugnant  to 
the  Constitution,  treaties  or  laws  of  the  United 
States;  Or  where  any  title,  right,  privilege,  or 
immunity  is  claimed  imder  the  Constitution  or 
any  treaty  or  statute  of  or  commission  held  or 
authority  exercised  imder  the  United  States ;  or 
where  is  drawn  in  question  the  construction  of 
the  Constitution  or  of  a  treaty  or  statute  of  or 
commission  held  under  the  United  States  as 
the  language  is  in  the  corresponding  provision 
of  the  judiciary  act.  Cases  not  falling  within 
one  or  the  other  of  the  three  classes  of  cases 
mentioned  are  not  re-examinable  in  this  court 
under  a  writ  of  error  to  a  state  court,  as  the 
court  possesses  no  other  appellate  jurisdiction 
in  such  cases  than  that  conferred  by  those  pro- 
visions. Apply  that  rule  to  the  present  case, 
and  it  is  as  clear  as  anything  in  legal  investi- 
gation can  be,  that  the  pleadings  in  the  case  do 
not  present  any  question  re-examinable  in  this 
court  under  a  writ  of  error  to  a  state  court. 

Final  judgments  and  decrees  only  of  a  state 
court  are  re-examinable  in  this  court,  and  be- 
fore the  court  can  entertain  jurisdiction  to  re- 
examine such  a  judgment  or  decree,  it  must 
appear,  either  by  express  averment  in  the 
pleadings  or  by  clear  and  necessary  intend- 
ment, that  some  one  of  the  questions  mentioned 
in  ther  25th  section  of  the  judiciary  act  or  in 
the  2d  section  of  the  act  to  amend  the  judiciary 
act  was  raised  in  the  state  court,  and  that  it 
21*]  was  there  'decided  in  the  manner  there- 
in required  to  give  this  court  such  appellate  ju- 
risdiction, or  that  the  state  court  could  not 
have  reached  the  conclusion  it  did  without  de- 
ciding the  question  and  in  the  manner  required 
by  those  provisions  to  give  this  court  j^risdic- 
fion  in  the  case.  Rector  v.  Ashley,  6  Wall.  147, 
18  L.  ed.  733. 

Clear  and  necessary  intendment  that  the 
question  was  raised  and  must  have  been  decid- 
ed as  claimed,  in  order  to  have  induced  thb 
judgment,  is  sufficient:  but  it  is  not  sufficient 
to  show  that  such  a  question  might  have  arisen 
and  been  applicable  to  the  case,  unless  it  ap- 
pears in  the  record  that  it  did  arise  and  was 
applied  by  the  state  court  in  disposing  of  the 
controversy.  Hamilton  Co,  v.  Maaaaohuaetts,  6 
Wall.  636,  18  L.  ed.  906;  Furmcm  v.  Nichol, 
8  Wall.  56,  19  L.  ed.  375;  Crowell  v.  Randell, 
10  Pet.  368. 

Had  the  record  stopped  there  the  case  would 
be  free  of  all  difficulty,  \mi  it  does  not  stop 
there,  as  appears  by  the  return  to  the  certio- 
rari granted  by  this  court.  On  the  contrary,  the 
respondents  afterwards  moved  the  court  to  set 
aside  the  decree  and  to  grant  a  rehearing  of  the 
cause  for  the  following  reasons,  among  others 
not  necessary  to  be  mentioned:  (1)  That  the 
act  of  the  legislature,  under  which  the  bonds 
in  controversy  were  issued,  is  null  and  void  be- 
cause it  is  repugnant  to  the  Constitution  of  the 
state;  (2)  that  the  act  in  question  is  null  and 
void  because  it  is  repugnant  to  the  Constitution 
of  the  United  States,  which  forbids  a  state  to 
j^s  any  law  impairing  the  obligation  of  con- 
tracts or  to  deprive  any  person  of  life,  liberty  or 
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property  without  due  process  of  law;  and  the 
proposition  submitted  is  that  the  state  law  in 
question  is  repugnant  to  both  <rf  those  pro- 
visions. 

Much  discussion  of  either  proposition  is  not 
required,  as  the  court  is  of  the  opinion  that 
the  decision  of  a  state  court  in  granting  or  re- 
fusing a  motion  for  rehearing  in  an  equity  suit 
is  not  re-examinable  in  this  court  under  any  writ 
of  error  which  this  court  can  issue  to  review 
the  judgment  or  decree  of  a  state  court.  Be- 
yond doubt,  the  respective  averments  *in  [*22 
question,  if  they  had  been  embodied  in  the  bill 
of  complaint,  would  have  been  sufficient  to 
raise  questions  re-examinable  in  this  court,  and 
if  it  had  also  appeared  that  one  or  both  of 
them  had  been  decided  in  the  manner  required 
to  give  this  court  jurisdiction  in  such  a  case,  or 
that  the  state  court  could  not  have  reached  the 
conclusion  it  did  without  deciding  the  question 
in  that  way,  it  would  be  plain  that  the  motion 
to  dismiss  ought  not  to  be  granted.  Necessary 
jurisdictional  allegations  cannot  properly  bi 
introduced  for  the  first  time  on  a  motion  for 
rehearing,  as  the  motion  itself  is  one  addressed 
to  the  discretion  of  the  court  and  one  in  which 
the  decision  of  the  court  in  granting  or  refus- 
ing it  is  not  subject  to  review  in  an  appellate 
court.  Thomas  v.  Harvie,  10  Wheat.  151 ;  Peck 
V.  Sanderson,  18  How.  42,  15  L.  ed.  262.  Such  a 
motion  is  not  founded  in  a  matter  of  right, 
but  rests  in  the  sound  discretion  of  the  court, 
Daniel  v.  Mitchell,  1  Story,  198 ;  Dearter  v.  Ar- 
nold, 5  Mas.  315;  Story,  Eq.  PI.  (7tU  ed.),  \\ 
412,  417;  Brown  v.  Aspden,  14  How.  25;  Emer- 
son V.  Davies,  1  Wood  &  M.  21 ;  Jenkins  v. 
Eldredge,  3  Story,  299 ;  Public  Schools  v.  Walk- 
er, 9  Wall.  603,  19  L.  ed.  650;  U.  8.  v.  Knight, 
1  Black,  488,  17  L.  ed.  80;  U.  8.  v.  Samperyac, 
Hemp.  118.  Matters  resting  in  the  discretion 
of  a  subordinate  court  cannot  be  assigned  for 
error  in  an  appellate  court.  Murphy  v.  Stew- 
art, 2  How.  263;  Morsell  v.  Hall.  13  How.  212. 
Exceptions  do  not  lie  to  the  granting  or  refus- 
ing a  new  trial  in  a  suit  at  law,  nor  will  an 
appeal  lie  from  the  circuit  court  to  this  court 
from  an  order  of  the  circuit  court  in  jifranting 
or  refusing  a  petition  for  rehearing  in  an  equity 
suit  for  the  same  reason,  which  is  that  the  mo- 
tion in  the  one  case,  or  the  petition  or  motion 
in  the  other,  is  alike  addressed  to  the  discre- 
tion of  the  courts,  as  shown  by  all  the  decisions 
in  the  Federal  courts. 

Even  if  it  could  be  admitted  that  the  ques- 
tions suggested  were  raised  in  the  case  by  the 
motion  for  rehearing,  it  certainly  dbes  not  ap- 
pear that  either  of  them  was  decided  in  a  way 
to  give  this  court  jurisdiction,  as  it  .is  quite  ob- 
vious that  the  motion  may  have  been  denied 
upon  grounds  altogether  distinct  from  any 
question  which  is  re-examinable  in  this  court 
All  the  information  the  record  contains  upon 
the  *  subject  is  that  the  motion  was  sub-  [♦23 
sequently  overruled,  unaccompanied  by  a;iy 
statement  as  to  the  grounds  of  decision,  but  it 
is  quite  clear  that  it  may  have  been  denied  be- 
cause that  objection  to  the  bonds  was  not  made 
in  the  bill  of  complaint^  or  because  the  subse- 
quent act  of  the  legislature  confirmed  the  do- 
ings of  the  county  court  under  the  prior  act,  or 
because  the  court  waa  of  the  opinion  that  the 
subsequent  acts  of  the  county  court  or  other 
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officers  estopped  the  county  from  setting  up 
that  defense  to  the  bonds  in  the  hands  of  inno- 
cent holders,  or  for  many  other  reasons  which 
might  be  suggested,  wholly  irrespective  of  the 
questions  which  it  is  supposed  may  be  re-exam- 
ined in  this  court.  Suppose,  therefore,  it  does 
appear  that  one  or  more  of  the  questions  which 
give  jurisdiction  under  such  a  writ  of  error 
was  presented  in  the  motion  for  rehearing,  and 
that  such  a  question  may  properly  be  presented 
in  such  a  motion,  still  the  motion  to  dismiss 
must  prevail  in  this  case,  because  the  record 
shows  that  the  motion  might  have  been  denied, 
upon  other  grounds,  and  it  does  not  appear, 
even  if  those  questions  did  arise  in  the  case, 
that  either  of  them  was  decided  by  the  state 
court,  or  that  the  supposed  erroneous  rule  was 
applied  by  the  state  court  in  disposing  of  the 
controversy.     Hamilton  Co.  v.  Mass.,  supra. 

Viewed  in  any  light,  the  case  fails  to  show 
that  this  court  has  any  jurisdiction  of  the  con- 
troversy, and  the  writ  of  error  is  dismissed  for 
want  of  jurisdiction, 

GEORGE  N.  BLACK,  Plff.  in  Err^ 

V. 

DAVID  R.  CURRAN. 

(See  S.  C.  14  Wall.  463-473.) 

Homestead  right — extent  of — sale  of  land  on 

judgment — effect  of. 


1.  The  homestead  right  is  not,  in  Illinois,  an  es- 
tate in  the  land. 

2.  As  long  as  the  property  retains  Its  homestead 
character.  It  Is  within  the  protection  of  the  law, 
but  the  exemption  from  sale  under  execution  or  by 
deed,  except  with  homestead  waiver,  can  be  lost 
by  abandonment  or  surrender,  that  is;  by  acts  in 
path. 

3.  A  judgment  Is  a  lien  on  the  land  subject  to 
the  homestead  right,  and  the  land  or  fee  can  be 
sold  under  execution  subject  to  such  right,  and  the 
purchaser  has  the  absolute  title  when  the  home- 
stead right  ceases.  ,^       ^  ^ 

4.  A  sale  under  the  judgment  could  not  devest 
the  homestead  right  of  occupation. 

[No.  64.1 
Submitted  Nov.  U,  1871.    Decided  April  15, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.    I<yman    Tntmbnll,    Stuart,    Ed- 
wards, d  Broum,  for  plaintiff  in  error. 

Mr.  Jackson  Gnmsl&aw  for  defendant 
in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  rights  of  the  parties  to  this  suit  depend 
upon  the  construction  to  be  given  the  home- 
stead laws  of  Illinois.  Craddock,  the  common 
source  of  title  of  both  parties,  being  the  head 
of  the  family  and  residing  with  it,  occupied, 
from  1853  to  186«5,  the  premises  in  controversy 
%8  part  of  his  homestead.  In  1858,  David 
Spear  obtained  a  judgment  against  Craddock, 
and  by  regular  judicial  proceedings  procured  a 
sheriff's  deed  for  the  property.  In  1863,  Crad- 
dock and  wife  conveyed  the  lot  in  fee  simple  by 
deed,  with  full  covenants,  releasing  the  home- 
stead, and  properly  acknowledged,  to  Starne 
and  Shutt;  and  two  weeks  afterward,  with  his 
family,  he  removed  from  the  premises,  and  has 
since  then  ceased  to  occupy  them.  In  1866, 
this  suit  was  commenced  by  the  defendant  in 
14  Wall. 


error,  who  claims  title  through  the  judicial 
sale  to  Spear,  and  it  is  defendi^  by  the  plain- 
tiff in  error  under  the  title,  if  any,  acquired  by 
Starne  and  Shutt.  The  laws  of  Illinois  exempt 
from  forced  sale  on  execution  the  lot  of  ground 
and  the  buildings  thereon  occupied  as  a  resi- 
dence and  owned  by  the  debtor,  being  a  house- 
holder and  having  a  family,  to  the  value  of 
$1,000.  And  the  owner  of  the  homestead,  if  a 
married  man,  is  not  at  liberty  to  alienate  it  ex- 
cept with  the  consent  of  the  wife,  and  there 
must  be  an  express  release  and  waiver  of  the 
exemption  on  the  part  of  both  to  render  the 
conveyance  operative.  A  mode  is  provided  for 
dividing  the  property,  if  divisible,  in  case  its 
value  exceeds  $1,000;  and  of  selling  it,  if  indi- 
visible, and  applying  the  proceeds  in  a  particu- 
lar manner.  *A8  Spear  did  not  pursue  [*469 
these  modes  of  obtaining  satisfaction  of  his 
judgment,  although  the  homestead  property 
was  sufficient  to  pay  his  demand  and  set  dff  to 
the  debtor  what  he  was  entitled  to  imder  the 
law,  the  inquiry  arises  whether  the  proceed- 
ings which  he  did  take  operated  to  pass  the 
title  after  the  homestead  was  abandoned. 

It  is  conceded  that  this  inquiry  must  be  an- 
swered, if  possible,  by  the  decisions  of  the  su- 
preme court  of  Illinois  on  the  subject,  for  these 
decisions  constitute  a  rule  of  property  by  which 
we  are  to  be  governed.  Although  the  exact 
point  in  dispute  has  not  been  adjudicated  by 
that  court,  yet  certain  general  principles  have 
been  announced  which  in  their  application  to 
this  case  we  think  relieve  it  of  ditTiculty.  The 
embarrassment  encountered  in  the  administra- 
tion of  this  law  h&s  been  chiefly  owing  to  the 
fact  that  the  exemption  was  confined  to  real  es- 
tate of  a  limited  value.  If  the  exemption  had 
extended  to  the  entire  lot  of  ground  occupied 
as  a  homestead  without  regard  to  its  value,  it 
is  easy  to  see  that  many  troublesome  questions 
which  have  arisen  would  have  been  avoided. 

In  order  to  reach  a  proper  conclusion  in  this 
case,  it  is  necessary  to  understand  what  is  the 
nature  of  the  homestead  right.  It  cannot,  in  an 
absolute  sense,  be  said  to  be  an  estate  in  the 
land;  the  law  creates  none  and  leaves  the  fee 
as  it  was  before,  but  in  substance  declares  that 
the  right  of  occupancy  shall  not  be  disturbed 
while  the  homestead  character  exists.  While 
thi&  continues,  the  judgment  creditor  cannot 
lay  his  hands  on  the  property,  nor  the  husband 
sell  it  without  the  consent  of  his  wife,  and  not 
then  without  an  express  release,  on  the  part  of 
both,  of  the  benefits  of  the  law.  The  purpose 
of  the  legislature  was  to  secure  a  homestead  for 
the  family,  and  the  disposition  of  the  property 
either  by  judicial  sale  or  voluntary  conveyance, 
was  left  unaffected  except  so  far  as  was  neces- 
sary to  accomplish  this  object.  As  long  as  the 
property  retained  its  peculiar  character,  it  was 
within  the  protection  of  the  law,  but  the 
exemption  from  sale  under  execution  or  by 
deed  (except  with  homestead  waiver)  could 
*be  lost  by  abandonment  or  surrender;  [♦470 
that  is  to  say  by  acts  in  pais. 

The  supreme  court  of  Illinois  has  recognized 
and  applied  these  principles  in  several  recent 
cases,  where  the  effects  of  voluntary  convey- 
ances by  the  owner  of  the  homestead  were  the 
subject  of  consideration. 

In  McDonald  ¥.  Orandatl^  43  IlL  281,  it  was 
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held  that  where  a  conv^ance  is  made  not  waiv- 
ing the  homestead,  it  passed  the  fee,  but  its  op- 
.eration  was  suspended  until  the  grantor  aban- 
doned the  prenuses  or  surrendered  possession, 
and  that  the  homestead  when  occupied  by  the 
debtor  as  such,  is  not  subject  to  the  lien  of  a 
ludgment.  But  the  case  decides  that  where 
the  homestead  exceeds  $1,000  in  value,  a  judg- 
ment becomes  a  lien  and  may  be  enforced 
against  the  overplus,  and  that  the  homestead 
act  has  not  created  a  new  estate,  but  simply  an 
exemption. 

In  Coe  V.  Smith,  47  111.  225,  the  facts  of  the 
case  were  these:  the  owner  having  a  homestead 
right  in  the  lot,  made  in  1858  a  mortgage  with- 
out waiver  of  the  homestead,  and  then  in  1860 
made  another  mortgage  with  waiver;  after- 
wards, in  1861,  he  abandoned  the  premises. 
The  court  held  that  the  first  mortgage  was  the 
prior  lien. 

In  Hewitt  v.  Templeton,  48  111.  367,  it  was 
decided  that  upon  the  abandonment  of  the 
homestead  by  tne  grantor,  the  grantee  in  a 
deed  in  which  the  homestead  right  has  not  been 
waived  is  entitled  to  immediate  possession,  the 
homestead  right  being  annihilated.  The  court, 
in  commenting  on  the  decision  in  McDonald  v. 
Crandallf  supra,  which  they  say  governs  this 
case,  uses  this  language:  "We  there  held,  al- 
though a  judgment  was  no  lien  upon  a  home- 
stead, where  the  premises  were  worth  less  than 
$1,000,  and  a  lien  upon  the  surplus  where  they 
were  worth  more  than  that  sum,  yet,  where  the 
owner  conveys  the  same  by  an  absolute  deed  or 
mortgage  legally  executed,  the  fee  in  the  prem- 
ises conveyed,  no  matter  what  their  value, 
passes  to  the  grantee,  subject  only  to  the  right 
of  occupancy  on  the  part  of  the  grantor  in  case 
471*]  the  'homestead  has  not  been  relin- 
quished; and  when  such  occupancy  terminates, 
the  homestead  right  is  annihilated,  it  not  being 
an  estate  in  the  premises  which  can  be  trans- 
ferred as  against  a  former  conveyance  that  hais 
passed  the  fee." 

If  a  conveyance  hy  the  occupier  of  the  home- 
stead without  the  release  of  his  right  as  re- 
quired by  the  law  has  the  effect  to  pass  the  title 
regardless  of  the  value  of  the  premises  con- 
veyed, and  can  be  enforced  so  soon  as  the  occu- 
pation of  the  homestead  ceases,  it  is  difficult  to 
see  why  the  conveyance  by  the  officer  of  the 
law,  instead  of  the  debtor,  should  not  have  the 
same  effect. 

And  if,  as  between  two  voluntary  grantees, 
the  first  takes  the  land  discharged  of  the  home- 
stead after  its  abandonment,  sSthough  the  sec- 
ond conveyance  contains  a  release  of  the  home- 
stead and  the  first  does  not,  why  should  not  the 
same  rule  obtain  when  the  property  was  sold 
on  judicial  process,  before  the  debtor  conveyed 
it?  The  junior  grantee  takes  nothing,  because 
there  was  no  estate  to  pass,  it  having  been 
transferred  by  the  first  conveyance.  On  the 
same  theory,  there  was  no  estate  to  convey 
after  the  sheriff  had  sold  the  land.  The  only 
difference  between  a  conveyance  made  by  the 
judgment  debtor  who  has  a  homestead,  and  by 
the  sheriff  under  a  sale  or  execution  against 
his  land,  is:  one  is  the  act  of  the  party,  the 
other  of  the  law;  one  a  voluntary,  the  other  an 
involuntary  conveyance.  It  is  certain  that  the 
owner  of  a  tract  of  land  of  more  than  $1,000  in 
fiSO 


value,  on  which  there  is  a  judgment,  cannot 
sell  it  freed  from  the  judgment,  and  although 
the  homestead  as  such  cannot  be  sold  imder 
execution,  nor  is  a  judgment  a  lien  on  the 
homestead  as  such,  but  as  the  land  can  be  sold 
by  the  owner  subject  to  the  homestead,  so  a 
judgment  is  a  lien  on  the  land  subject  to  the 
homestead;  and  the  land  or  fee  can  be  sold 
under  execution  subject  to  the  homestead,  and 
the  purchaser,  as  in  the  case  of  a  deed  by  the 
debtor  without  the  waiver,  has  the  absolute 
title  when  the  homestead  right  ceases. 

If  these  views  of  the  law  on  this  subject  are 
correct,  and  we  think  th^  are  fairly  deduci- 
ble  from  the  decisions  in  Illinois,  *  they  [•472 
are  conclusive  upon  the  rights  of  the  parties 
to  this  suit. 

On  the  hypothesis  that  there  w«i«  no  judg- 
ment against  Craddock,  it  is  clear  that  if  he 
liad  conveyed  .the  lot  or  any  part  of  it  in  1858 
(the  date  of  the  judgment  against  him),  with- 
out the  waiver  of  the  homestead,  and  then  in 
October,  1863,  conveyed  it  with  the  waiver  (as 
he  did),  to  Stame  and  Shutt,  and  then  left  the 
premises  (as  he  did),  the  deed  of  1858  would 
bind  the  land. 

It  follows  equally,  that  the  deed  of  1863  with 
the  clause  of  the  waiver,  did  not  convey  the  ab- 
solute title  to  the  west  half  of  the  lot,  because 
there  was  a  deed  made  by  the  law  under  a 
judgment  of  1858,  and  which  operated  (just  as 
a  deed  made  by  Craddock  himself  would  have 
operated)  upon  the  west  half  as  soon  as  it 
ceased  to  be  a  homestead ;  that  is,  b^  abandon- 
ment. And  this  is  true  while  conceding  that  on 
neither  hypothesis,  that  is,  deed  without  the 
waiver  and  sale  under  the  judgment,  could 
Craddock's  homestead  right  be  disturbed — ^his 
occupation  of  the  lot. 

Judgment  affirmed. 


THE  KENNEBEC  &  PORTLAND  RAILROAD 
COMPANY,  Plff.  in  Err.,, 

V, 

THE  PORTLAND  &  KENNEBEC  RAILROAD 
CO.,  John  Patten,  Surviving  Trustee,  R.  D. 
Rice  et  al, 

(See  8.  C.  14  Wall.  23-26.) 

When  this  court  will  not  take  jurisdiction  of 

state  judgments. 

•The  -^urt  re-asserts  the  principle,  that  In  cases 
brought  here  by  writs  of  error  to  the  state  cfourts, 
it  will  not  entertain  jurisdiction  If  it  appears  that 
beside  the  B'ederal  question  decided  by  the  state 
court,  there  is  another  and  distinct  ground  on 
which  the  ludgment  or  decree  can  be  sustained, 
and  which  is  sutficlei^  to  support  it. 

[No.  330.J 
Argued  Apr.  5,  1872.    Decided  Apr.  22,  1872. 

IN  ERROR  to  the  Supreme  Judicial  Court  of 
the  State  of  Maine. 
The  case  is  stated  by  the  court. 
Mr.    A.    G.    Stanehfleld    for    plaintiff    in 
error. 

Messrs.  Artemas  Iiibbey,  and  Jos.  W.  Brad- 
bury, for  defendants  in  error: 

•Ueadnote  by  Mr.  Justice  Milleb. 

Note. — What  adiudUmtion  of  state  court9  can  he 
brought  uv  for  revieio  in  the  Supreme  Court  of  the 
United  States  hv  ufrit  of  error  to  those  oourte — 
see  note,  62  L.  B.  A.  613. 
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In  order  to  give  this  court  jurisdiction  of 
this  case,  under  the  25th  section  of  the  act  of 
1789,  it  must  be  shown  by  the  record  itself  to 
be  one  of  the  cases  enumerated  in  that  section. 
This  must  be  shown  in  one  of  the  following 
modes: 

1.  Either  by  express  averment,  or  by  neces- 
sary intendment  in  the  pleadings  of  the  case. 

2.  By  the  directions  given  by  the  courts  and 
stated  in  the  exceptions. 

3.  It  must  be  entered  on  the  record  of  the 
proceedings  in  the  appellate  court,  in  cases 
where  the  record  shows  that  such  a  point  may 
have  arisen  and  been  decided,  that  it  was  in 
fact  raised  and  decided;  and  this  entry  must 
appear  to  have  been  made  by  the  order  of  the 
court  and  certified  by  the  clerk  as  a  part  of  the 
record  in  the  state  court. 

4.  In  proceedings  in  equity  it  may  be  stated 
in  the  body  of  &e  final  decree  of  the  state 
court,  from  which  the  appeal  is  taken  to  this 
court. 

5.  It  must  appear  from  the  record  that  the 
question  was  necessarily  involved  in  the  decis- 
ion, and  that  the  state  court  could  not  have 
given  the  judgment  or  decree  which  it  passed, 
without  deciding  it. 

Crawell  v.  Randell,  10  Pet.  368;  Armstrong 
V.  Treasurer,  etc,  16  Pet.  281. 

"It  is  not  sufficient  that  the  point  was  in- 
volved in  the  case  and  might  have  been  raised 
and  might  have  been  decided.  It  must  appear, 
cither  in  direct  terms  or  by  necessary  intend- 
ment, that  it  was  in  fact  brought  to  the  notice 
of  the  court  and  decided  by  it." 

Coons  V.  Gallagher,  15  Pet.  18;  Crowell  v, 
Randell,  supra;  Messenger  v.  Mason,  10  Wall. 
507,  19  L.  ed.  1028,  and  cases  cited. 

It  is  not  enough  that  the  validity  of  the  state 
statute  was  drawn  in  question,  as  repugnant  to 
the  Constitution  or  laws  of  the  United  States, 
and  that  the  decision  of  the  court  was  in  favor 
of  its  validity,  but  it  must  appear  that  the  title 
depended  on  that  statute. 

Williama  v.  V orris,  12  Wheat.  117;  Oihson  v. 
Chouteau,  8  Wall.  317,  19  L.  ed.  317;  Rector  v. 
Ashley,  6  Wall.  142,  18  L.  ed.  733. 

Applying  the  foregoing  rules  to  the  case  at 
bar,  we  contend  that  this  court  has  no  jurisdic- 
tion. 

It  does  not  appear  by  the  record,  by  any 
averments  in  the  bill,  answer  or  replication, 
nor  in  the  decree  of  the  court,  that  the  validity 
of  any  statute  of  the  state  of  Maine  was  drawn 
in  question,  as  repugnant  to  any  provision  of 
the  Constitution  of  the  United  States. 

Nor  is  it  clear,  from  the  facts  stated  in  the 
bill,  answers  and  proofs  made  a  part  of  the  rec- 
ord, by  just  and  necessary  inference,  that  the 
question  was  raised  and  that  the  state  court,  in 
order  to  arrive  at  the  decree  dismissing  the  bill, 
must  have  come  to  the  decision  of  that  ques- 
tion as  indispensable  to  that  decree. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  case  was  brought  before  us  by  a  writ  of 
error  to  the  supreme  judicial  court  of  the  state 
of  Maine,  and  a  motion  is  made  to  dismiss  for 
want  of  jurisdiction. 

This  motion  has  been  delayed  for  some  time 
by  an  effort  on  the  part  of  the  plaintiff  in  error 
14  Wall. 


to  have  the  record  so  amended  as  to  show  that 
the  state  court  decided  against  it  one  of  the 
questions  necessary  to  |^ve  this  court  jurisdic- 
tion; and  to  obviate  this  difficulty,  it  has  been 
agreed  by  the  parties  here,  that  the  opinion  of 
that  court  delivered  at  the  decision  of  the  case, 
may  be  considered  as  though  it  were  a  part  of 
the  record. 

It  has  been  repeatedly  decided  by  this  court 
that  the  opinion  is  no  part  of  the  record,  and  it 
is  only  by  agreement  of  counsel  and  consent  of 
the  court  that  it  can  be  looked  into  for  sudi 
purpose.  As  the  record,  without  the  opinion, 
does  not  show  that  such  a  question  was  decided, 
we  have  examined  the  opinion  with  care,  and 
have  felt  bound  to  look  to  the  whole  of  it,  as 
well  as  that  part  of  it  relied  on  by  the  plaints 
in  error;  and  though  the  matter  which  the 
plaintiff  now  alleges  was  one  of  the  principal 
questions  in  the  case — ^to  Wit:  that  the  law  un- 
der which  the  foreclosure  was  had  was  passed 
after  the  mortgage  was  executed,  and  that  the 
method  of  foreclosure  prescribed  by  that  stat- 
ute impaired  the  obligation  of  the  contract  of 
mortgage,  and  was,  therefore,  void  by  the  Con- 
stitution of  the  United  States— does  not  clear- 
ly appear  from  the  pleadings,  or  the  decree,  or 
any  other  proceedings  in  tne  case,  yet  it  does 
appear  that  the  question  was  discussed  in  the 
opinion  of  the  court,  and  that  the  court  was  of 
the  opinion  that  the  statute  did  not  impair  the 
obligation  of  the  contract. 

The  mortgage  was  made  in  1852.  The  stat- 
ute referred  to  waa  passed  in  1857,  and  the 
foreclosure  complained  of  waa  had  shortly  after. 

If  this  were  all  of  the  case  we  should  un- 
doubtedly be  boimd  in  this  court  to  inquire 
whether  the  act  of  1857  did,  as  construed  by 
the  court,  impair  the  obligation  of  the  contract. 
Bridge  Proprietors  v.  Hohoken  Co.  1  Wall.  116, 
17  L.  ed.  571. 

But  a  full  examination  of  the  opinion  of  the 
court  shows  that  its  judgment  was  based  upon 
the  ground  that  the  foreclosure  was  valid,  with- 
out reference  to  the  statute  of  1857,  because  the 
method  pursued  was  in  strict  conformity  to  the 
mode  of  foreclosure  authorized,  when  the  con- 
tract was  made,  by  the  laws  then  in  existence. 

Now,  if  the  state  court  was  right  in  their 
view  of  the  law*  as  it  stood  when  the  con-  [*26 
tract  was  made,  it  is  obvious  that  the  mere  fact 
that  a  new  law  was  made  does  not  impair  the 
obligation  of  the  contract.  And  it  is  also  clear 
that  this  court  cannot  inquire  whether  the  su- 
preme court  of  Maine  was  right  in  that  opinion. 

Here  is,  therefore,  a  clear  case  of  a  sufficient 
ground  on  which  the  validity  of  the  decree  of 
the  state  court  could  rest  even  if  it  had  been  in 
error  as  to  the  effect  of  the  act  of  1857,  in  im- 
pairing the  obligation  of  the  contract.  And 
when  there  is  such  distinct  and  sufficient  ground 
for  the  support  of  the  judgment  of  the  state 
court  we  cannot  take  jurisdiction,  because  we 
could  not  reverse  the  case  though  the  Federal 
question  was  decided  erroneously  in  the  court 
below,  against  the  plaintiff  in  error.  Rector  y. 
Ashley,  6  Wall.  142,  18  L.  ed.  733;  Klinger  v. 
Mo.  ante,  635;  and  Steines  v.  FrankUn  Co. 
ante,  486,  decided  at  this  term. 

The  writ  must,  therefore,  he  dismissed  for 
u>ant  of  jurisdiction, 
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JAMES  8.  FRENCH,  Appi., 

V, 

SAMUEL  M.  SHOEMAKER. 
(See  S.  C.  14  Wall.  314-335.) 
Duress,  what  is — contract,  token  void  for — is- 
sue of  fraud — voluntary  contract. 

1.  Actual  violence  is  not  necessary  to  establish 
dnress.  Moral  compulsion,  such  as  that  produced 
by  threats  to  take  life  or  to  Inflict  great  bodily 
harm,  is  sufiielent  to  constitute  duress. 

2.  A  contract  signed  because  a  party  was  in 
straitened  circumstances  and  greatly  embar- 
rassed and  in  pressing  want  of  pecuniary  means, 
where  the  other  party  to  It  is  not  responsible  for 
those  circumstances  and  did  not  create  those  neces- 
sities or  embarrassments  is  a  voluntary  act,  and  he 
la  bound  by  Its  terms. 

3.  Where  fraud  is  charged  in  the  bill  or  set  up  In 
the  answer,  the  party  making  the  charge,  if  it  is 
denied  in  a  proper  pleading,  will  be  confined  to  that 
issue. 

4.  Where  a  party  signed  a  contract  after  he  had 
ample  time  for  inquiry,  examination  and  reflection, 
neither  a  court  of  equity  nor  a  court  of  law  can  re- 
lease him  from  its  oohgatlon. 

[No.   164.] 

Argued  Apr,  10,  1872.    Decided  Apr.  22,  1812. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Virginia. 

The  facts  of  the  case  are  fully  stat^  in  the 
opinion. 

The  original  bill  was  filed  in  the  court  below 
by  Shoemaker.  The  prayer  of  the  bill  was: 
"And  that  said  French  may  be  restrained  and 
enjoined  from  doing  or  attempting  to  do  any 
act  whatever  as  President  of  the  said  Alexan- 
dria &  Washington  Railroad  Company;  and 
that  he  be  restrained  from  intermeddling  or  in- 
terfering with  the  road  and  property  of  said 
company,  or  from  intermeddling  or  interfering 
with  the  parties  to  said  agreement,  or  your  ora- 
tor in  carrying  out  the  provisions  thereof,  or 
from  holding  any  meeting  for  the  reorganiza- 
tion of  said  company,  or  from  taking  or  at- 
tempting to  take  any  proceedings  at  law  or  in 
equity  for  that  purpose,  except  by  proceedings 
in  this  suit  or  by  attending  the  meetings  for 
the  purpose  of  such  reorganization  and  voting 
or  using  the  interest  he  may  have  under  said 
deed  of  assignment  or  said  agreement,  if  he 
have  any,  for  the  quiet  and  proper  object  of 
said  meeting;  and  that  his  said  interest  may  be 
sold  by  a  commissioner  of  this  court  appointed 
for  that  purpose,  for  the  payment  of  said  sum 
of  $5,000,  according  to  the  practice  of  the  court ; 
and  that  your  orator,  in  his  own  behalf  and  as 
trustee  of  said  parties  to  said  agreement,  may 
have  such  other  and  further  relief  as  his  case 
and  their  interest  may  require." 

The  cross-bill  prhyed: 

"Tliat  an  account  may  be  taken  of  the  earn- 
ings of  said  road  at  any  time  received  by  the 
said  Shoemaker ;  and  that  upon  payment  of  said 
sum  of  $5,000  and  interest,  the  said  Shoemaker 
may  be  required  to  reconvey  to  your  orator  the 
property  in  said  road,  being  three  fourths  of 
the  whole,  and  that  the  whole  agreement  may 
be  canceled  and  annulled  so  far  as  the  said 
Shoemaker  is  concerned,  and  with  regard  to  all 
the  other  parties  thereto,  if  they  shall  be  made 
defendants  to  the  original  bill;  and  that  the 
said  Shoemaker  may  be  enjoined  and  prohibit- 
ed from  acting  as  president  of  the  company,  un- 
der the  fraudulent  election  and  organization 
■  I 
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aforesaid,  and  that  the  other  parties  to  said 
agreement,  if  made  parties  to  the  original  bill, 
may  be  prohibited  and  enjoined  from  acting  as 
directors  by  virtue  of  said  pretended  election; 
and  that  your  orator  may  have  such  other  and 
further  relief  as  the  exigencies  of  the  case  may 
require." 

The  circuit  court  rendered  a  decree  in  favor  of 
Shoemaker;  and  French  appealed  to  this  court. 

Messrs.  H.  O.  Clangbton  and  F.  P.  Stan-» 
ton,  for  appellant: 

This  suit  was  brought  to  set  up  a  contract. 
A  court  of  equity  will  not  enforce  an  agree- 
ment which  is  liable  to  any  of  the  following  ob- 
jections— ^to  every  one  of  which  this  agreement 
is  liable: 

1.  If  there  has  been  unreasonable  delay  in 
the  party  seeking  the  assistance  of  the  court, 
French  having  executed  the  contract  Dec.  6, 
1867,  upon  the  condition  that  the  parties  would 
reorganize  the  company  upon  the  title  of  the 
Alexandria  &  Washington  Railroad  Company, 
as  decided  by  the  decree  of  the  circuit  court  for 
the  county  of  Alexandria,  rendered  at  the  No- 
vember term,  1867,  and  the  appellee  and  those 
acting  with  him  having  accepted  the  contract 
from  him  with  this  understanding,  their  failure 
so  to  organize  when  required  by  French,  pre- 
cludes the  possibility  of  their  setting  up  the 
contract  in  equity. 

Benedict  v.  Lynch,  1  Johns.  Ch.  370;  Boone 
V.  Iron  Co.  17  How.  340,  15  L.  ed.  171;  Colson 
V.  Thompson,  2  Wheat.  336. 

2.  If  there  be  want  of  mutuality.  The  con- 
tract was  not  mutual,  in  this,  to  wit:  French 
could  not  have  prevailed  in  a  suit  against  Shoe- 
maker, Stevens,  Phelps,  and  Smith,  for  specific 
performance  of  the  contract.  Had  he  instituted 
such  suit,  their  answer  that  they  were  direct- 
ors, officers,  and  attorneys  of  the  Washington, 
Alexandria  &  Georgetown  Railroad  Company, 
would  have  put  French  out  of  court,  and  as  he 
could  not  have  set  up  the  contract  against  them 
they  cannot  maintain  it  against  him. 

Benedict  v.  Lynch,  1  Johns.  Ch.  370;  1  !Madd. 
Ch.  423;  Atk.  tit.  92. 

3.  If  the  contract  is  against  public  policy 
and  binds  a  party  to  do  what  he  cannot  law- 
fully do.  As  Shoemaker,  Stevens,  Phelps,  and 
Smith  were  directors  and  officers  of  the  Wash- 
ington, Alexandria,  &  Georgetown  Railroad 
Company,  and  Smith,  its  attorney,  charged 
with  the  duty  of  compromising  with  French 
for  the  benefit  of  their  company,  this  contract 
for  their  own  benefit  is  against  public  policy, 
because  it  involves  a  breach  of  trust  and  the 
violation  of  these  fiduciary  obligations  in  this, 
to  wit:  that  while  it  was  their  duty  to  act 
for  the  company  they  represented,  this  con- 
tract was  for  their  personal  benefit  and  bound 
them  to  devote  themselves  to  the  maintenance 
of  the  adverse  title. 

1   Madd.   Ch.   411. 

4.  Where  there  has  been  laches,  or  such  an 
alteration  of  the  property  that  it  cannot  be 
enjoyed  according  to  the  stipulations  of  the 
agreement.  Stevens  and  Phelps,  besides  their 
obligation  to  assist,  in  maintaining  the  French 
title,  which  they  violated,  contracted  to  assign 
their  lease  (they  refused  to  execute  the  con- 
tract until  after  they  had  no  lease  to  assign) 
until  the  court  of  last  resort  had  decided  the 
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lease  fraudulent  and  void,  so  that  they  could 
not  carry  out  their  part  of  the  contract. 

1  Poth.  33;  1  Madd.  Ch.  416;  Story,  Eq.  § 
141 ;  London  v.  Mitford^  14  Ves.  41 ;  Morgan  v. 
Morgan,  2  Wheat.  290;  Fildes  v.  Hooker,  3 
Madd.  103. 

5.  If  there  be  want  of  consideration.  Mer- 
rick and  Smith,  in  their  deposition,  state  that 
they  were  not  to  give  French  any  consideration 
for  the  $40,000  worth  of  stock  they  were  to  re- 
ceive under  the  contract. 

1  Madd.  Ch.  425,  n,  1,  p.  267;  1  Poth.  42; 
Seymour  v.  Delancy,  6  Johns.  Ch.  225,  and 
cases  cited. 

6.  If  the  contract  was  made  under  a  mistake 
or  misapprehension.  French  understood  that 
Shoemaker  and  other  parties  were  bound  under 
the  contract  to  aid  in  maintaining  the  French 
title,  and  to  carry  out  the  contract  at  the  time 
he  signed  it,  and  if  they  were  not  so  bound,  he 
made  the  contract  under  a  mistake,  which 
avoids  the  contract.  "Error  is  the  greatest  de- 
fect that  can  occur  in  a  contract;  for  agree- 
ments can  only  be  formed  by  the  consent  of  the 
parties,  and  there  can  be  no  consent  where  the 
parties  are  in  error  respecting  their  agreement." 

1  Poth.  17;  Story,  Eq.  §  161;  Bickham  v. 
GouQh,  4  Har.  &  Mcll.  17;  Graham  v.  Hendren, 
6  Munf.  185. 

7.  If  the  party  seeking  the  aid  of  the  court 
has  failed  to  perform  his  part  of  the  contract. 
Not  only  has  the  appellee.  Shoemaker,  and  his 
associates,  failed  to  perform  their  part  of  the 
contract,  but  they  have  violated  the  contract  in 
almost  every  particular  of  it.  Witness  Stevens' 
and  Phelps*  answer  filed  by  their  attorney, 
Merrick,  in  the  suit  of  The  Alexandria  d  Wash- 
ington 11.  H.  Co.  V.  Washington  J  Alexandria  d 
Georgetown  R.  R.  (7c.,  the  course  of  Shoemaker, 
Smith,  Stevens,  and  Phelps  in  the  matter  of  the 
Adams  Express  Co.  v.  Marhury  and  others,  in 
filing  the  said  bill  and  causing  rules  to  be  issued 
against  French  for  taking  possession  of  the  road 
under  the  decree  of  the  circuit  court  for  the 
county  of  Alexandria;  their  efforts  to  procure 
an  act  of  Congress  condemning  the  road  on  the 
Washin.irton  side  of  the  Potomac  river  and 
authorizing  them  to  build  another  rond. 

Colson  V.  Thompson,  2  Wheat.  336;  Earvie 
r.  Banks,  1  Rand.  408. 

8.  If  the  consent  of  the  party  was  not  free, 
but  was  obtained  under  duress.  "A  court  of 
equity  will  inquire  whether  the  parties  really 
did  meet  upon  equal  terms  and,  if  it  be  found 
that  the  vendor  was  in  distressed  circumstances 
and  that  advantage  was  taken  of  that  distress" 
will  not  only  refuse  to  enforce  the  contract  at 
the  suit  of  the  vendee,  but  will  set  it  aside  at 
the  suit  of  the  vendor. 

Wood  V.  Ahrey,  3  Madd.  423. 

Shoemaker,  Stevens,  Phelps,  and  Smith  were 
in  possession  oi  French's  property,  while  he  was 
enjoined  from  prosecuting  his  suit  for  the  re- 
covery of  it,  threatening  to  keep  possession 
thereof,  knowing  French's  distressed  pecuniary 
condition,  and,  under  these  circumstances  of 
duress  and  necessity,  obtained  his  signature  to 
the  contract. 

1  Bay.  470;  2  Bay,  211;  1  Story,  Eq.  §  239. 

9.  If  the  agreement  was  to  pay  one  for  doing 
what  he  was  in  duty  bound  to  do,  to  wit :  a  con- 
tract to  pay  another  for  restoring  to  the  owner 
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property  in  the^  possession    of    the    promisee. 
Such   a    contract   is   not  only  void  but  illicit. 
Such  was  this  contract. 
1  Poth.  43,  46. 

10.  If  the  contract  was  inequitable  and  un- 
conscionable. These  parties  were  in  possession 
of  French's  road;  by  confession  wrongfully  in 
possession;  admitting  that  they  had  no  title  to 
a  single  tie  iu  the  road,  or  a  foot  of  ground 
upon  which  it  was  built;  with  his  hands  so 
manacled  that  he  could  neither  prosecute  his 
suit  nor  sell  his  interest,  they  prevail  upon  him 
to  make  a  contract  for  their  benefit,  by  which  he 
agrees  to  assign  to  them  valuable  property,  for 
which  they  all  admit  that  they  have  given  no 
consideration,  and  some  claim  that  they  never 
intended  to  give  any.  Nay,  more;  not  only  did 
they  procure  this  contract  under  these  circum- 

,  stances,  but  they,  at  the  same  time,  made  delu- 
sive promises  and  entered  into  frauaulent  cove- 
nants, all  of  which  they  have  ruthlessly  violated,. 

The  contract  is  certainly  inequitable,  uncon- 
scionable, and  without  the  least  meritorious 
consideration. 

Poth.  42;  King  V.  Hamilton,  4  Pet.  311; 
Cathcart  v.  Robinson,  5  Pet.  275;  Colman  v. 
Sarrel,  1  Ves.  Jr.  50. 

11.  When  the  party  seeking  the  aid  of  the 
court  has  unfairly  delayed  the  carrying  out  of 
the  contract  "with  the  view  to  see  whether  the 
contract  would  prove  a  gaining  or  a  losing 
bargain,  and,  according  to  the  event,  either  to 
abandon  it  or  claim  a  specific  performance." 

Shoemaker  and  his  associates  retained  pos- 
session of  the  road  after  the  decree  of  Nov.,. 
1867,*  under  the  lease,  until  the  lease  was  de- 
clared null  and  void  by  the  court  of  last  resort; 
and  after  that,  they  retained  possession  as  re- 
ceivers in  the  suit  "of  Adams'  Express  Co.  v. 
Marhury,  until  the  court  of  appeals  of  Virginia 
finally  decided  the  French  title  to  be  good.  Up 
to  that  moment,  they  had  received  all  the  earn- 
ings of  the  road,  estimated  at  $100,000  per 
annimi,  and  French  had  derived  no  benefit  under 
the  contract,  and  if  the  court  of  appeals  had 
reversed  the  decree  in  favor  of  the  French  title, 
never  could  have  received  any;  for  the  contract 
in  that  event  could  never  have  been  carried  out. 
The  lease  was  gone,  and  the  Washington,  Alex- 
andria, &  Georgetown  Company  would  have  had! 
undisputed  possession.  After  that  decision  and 
not  until  then.  Shoemaker  and  his  associates 
took  possession  of  the  road  under  the  contract. 
They  were  waiting  for  that  decision,  with  the 
view  to  see  whether  the  contract  would  prove  a 
gaining  or  a  losing  bargain.  Benedict  v.  Lynch, 
1  Johns.  Ch.  379;  Alley  v.  Dcsrhamps,  13  Ves. 
224;  Brashier  v.  Gratz,  6  Wheat.  541. 

12.  If  the  contract  be  tainted  with  fraud. 
Was  not  this  contract  tainted  with  fraud  T 
Mark  the  gradation.  Shoemaker,  Stevens,  and 
Smith  were  fraudulently  elected  directors  of  the 
Washington,  Alexandria,  &  Georgetown  Rail- 
road Company.  Shoemaker,  prior  to  May  5,. 
1866;  Stevens  on  thjt  day,  and  Smith  soon 
after.  May  5,  1866,  tliey  made  the  fraudulent 
lease  to  Stevens  and  Phelps,  which  gave  these 
parties  possession  of  the  road.  Soon  after  they 
obtained  such  possession,  they  enter  into 
negotiations  with  French  and  Leonard,  which 
resulted  in  this  fraudulent  contract,  which  they 
have  ever  since  fraudulently  violated. 
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Tainted  with  fraud — polluted,  would  better 
express  the  fatal  infection! 

Atk.  tit.  08;  Oibbons  v.  Jackson,  10  Leigh, 
S64;  71  Law  Lib.  555;  1  Madd.  Ch.  4-16. 

Messrs.  J.  H.  Bradley,  Thomae  J.  Du- 
rante R.  T.  Merrick,  and  Oeorge  William  Brent 
for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Complicated  as'  the  transactions  are  out  of 
which  the  present  controversy  has  arisen,  it 
will  be  impossible  to  explain  the  grounds  of  our 
decision  in  a  manner  wnich  will  be  satisfactory 
to  the  parties,  without  giving  in  the  first  place 
a  pretty  full  statement  of  the  facts. 

On  the  27th  of  February,  1854,  the  legisla- 
325*]  ture  *of  Virginia  passed  an  act  incorpo- 
rating a  company  to  construct  a  railroaxl  oe- 
tween  Alexandria  and  Washington,  by  the  name 
of  th^  Alexandria  &  Washing^n  Railroad  Com- 
pany, and  the  record  shows  that  three  fourths 
of  the  stock  of  the  company  was  taken  by  James 
S.  French,  and  the  other  'fourth  by  Walter 
Lenox,  and  that  they  continued  to  own  the 
whole  stock  of  the  company  and  the  entire  rail- 
road until  they  conveyed  the  same  to  the  com- 
plainant. They  proceeded  to  build  the  road, 
and  in  procuring  means  for  that  purpose  they 
contracted  large  money  obligations,  and  to  se- 
cuire  those  obligations  they  executed  the  three 
deeds  cfi  trust  mentioned  in  the  bill  of  com- 
plaint; that,  on  the  breaking  out  of  the  Rebel- 
lion, they  went  within  the  lines  of  the  in- 
surgents, and  our  government  took  possession 
of  the  railroad  and  used  it  for  military  .pur- 
poses ;  that,  during  their  absence  within  the  in- 
eurgent  lines,  Joseph  Davison  presented  a  peti- 
tion to  the  county  court  of  the  state  represent- 
ing that  he  waa  the  agent  and  attorney  of  all 
the  holders  of  the  bonds  in  the  deed  of  trust  to 
Walter  Lenox,  and  that  the  trustee  therein 
named  was  incapacitated  from  acting  as  such, 
and  prn3ang  that  a  certain  other  person  named 
might  be  appointed  in  his  place;  that  the  county 
court  removed  the  trustee  n-^med  in  the  trust 
deed  and  appointed  the  person  mentioned  in  the 
petition  as  substituted  trustee,  and  that  the 
substituted  trustee  subse(]^uently,  on  the  10th 
of  April,  1862,  sold  the  railroad  and  everything 
belonging  to  it  to  the  persons  named  in  the 
record,  and  that  the  purchasers  and  others  as- 
sociated organized,  or  pretended  to  organize,  o 
new  company,  called  the  Washington,  Alex- 
andria, &  Georgetown  Railroad  Company. 
When  the  government  relinquished  the  road, 
some  time  in  the  year  1865,  this  n'^w  company 
took  possession  of  the  same,  and  on  the  first  of 
February  entered  into  a  contract  with  the 
Adams  Express  Company  in  relation  to  the  con- 
veyance of  express  freight  and  the  furnishing 
by  the  latter  of  means  to  operate  the  road.  On 
the  28th  of  March,  1866,  French  and  Lenox, 
having  returned,  caused  a  suit  to  be  instituted 
in  the  county  court  in  the  name  of  the  Washing- 
ton &  Alexandria  Railroad  Company  against 
326^]  *the  new  company  organized  or  pretend- 
ed to  be  organized  under  the  sale,  to  recover  the 
railroad  and  property  belonging  to  it,  upon  the 
ground  that  the  whole  proceedings  by  which 
the  sale  was  made  and  the  new  company  was 
formed  w-2re  fraudulent  and  null  and  void. 
PiM^atiefaction  arose  as  to  the  contract  with 
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Adams  Express  Company,  and  on  the  5th  «f 
May,  1860,  by  consent  of  both  parties  a  lease 
for  ten  years  was  made  by  the  new  or  spurious 
company  to  Oscar  A.  Stevens  and  W.  J.  Phelps, 
and  on  the  18th  of  June  following  another  con- 
tract for  means  of  operation  and  in  respect  to 
the  conveyance  of  express  matter  was  made  for 
ten  years  with  the  same  express  company.  Liti- 
gations ensued  with  respect  to  those  contracts, 
some  of  which  were  pending  when  the  contracts 
which  are  the  foundation  of  the  present  liti- 
gation were  executed,  and  others  were  com- 
menced at  a  later  period.  Serious  embarrass- 
ments surrounded  the  parties  who  had  caused 
the  suit  to  be  instituted  to  set  aside  the  pretend- 
ed sale  of  the  road  during  their  absence  within 
the  insurgent  lines,  and  it  was  at  this  stage  of 
the  controversy,  in  November,  1866,  that  it  was 
/irracged  that  the  parties  interested  should 
meet  for  consultation,  as  shown  by  the  proofs, 
and  as  admitted  by  the  respondent.  James  S. 
French,  S.  M.  Shoemaker,  Walter  Lenox,  Oscar 
A.  Stevens,  J.  Dean  Smith,  and  R.  T.  Merridc 
were  present  at  the  interview.  Satisfactory 
proof  IS  exhibited  that  they  came  to  an  amicable 
arrangement,  subject  to  the  condition  that  the 
pending  suit  in  the  county  court,  to  set  aside 
the  pretended  sale  of  the  railroad,  should  be  de- 
termined in  favor  of  the  old  company.  They 
separated  at  the  close  of  the  consultation  with- 
out reducing  the  agreement  to  writing,  but  it 
was  drawn  up  in  form  leaving  the  date  blank, 
not  long  after,  and  was  signed  by  all  the  parties 
except  the  complainant  and  respondent,  who 
were  not  present.  By  the  proofs,  however,  it 
appears  that  the  complainant  signed  it  shortly 
after  and  the  respondent,  on  the  6th  of  Decem- 
ber, 1867,  also  signed  it,  though  he  earnestly 
objected  to  signing  it  when  it  was  first  pre- 
sented to  him  for  that  purpose  not  long  after  it 
was  signed  by  the  other  parties.  He  not  only 
signed  the  agreement,  but  at  *the  same  [*327 
time  executed  a  conveyance  of  all  his  interest 
in  the  railroad  to  the  complainant  to  secure  the 
repayment  of  $5,000  advanced  to  him  by  the 
grantee,  and  covenanted  that  it  should  be  held 
by  the  grantee  for  the  purpose  and  objects  de- 
clared in  the  contract  executed  at  the  same 
time. 

1.  By  that  contract  French  and  Lenox  agreed 
to  convey  all  their  right,  title  and  interest  in 
the  railroad  to  a  corporation  to  be  formed  as 
specified,  if  such  a  company  was  formed,  or  to 
devote  all  their  interest  to  the  common  benefit 
of  the  parties  thereto,  in  the  proportions  speci- 
fied, if  the  old  company  should  be  revived. 

2.  Stevens  and  Phelps  agreed,  if  the  pai-ties 
decided  to  reorganize  the  old  company  or  to 
form  a  new  one  as  there  suggested,  to  assign  all 
their  interest  as  lessees  ojf  the  spurious  com- 
pany to  such  new  company,  or  to  hold  the  same 
for  the  exclusive  benefit  of  the  parties  to  the 
contracts  in  the  proportions  therein  specified. 

3.  On  behalf  of  himself  and  Adams  Ebcpress 
Company  the  complainant  agreed  to  aid  the 
organization  to  be  formed  or  revived,  by  money 
and  credit,  to  pay,  settle  or  compromise  all 
liabilities  of  the  old  company,  and  the  liabili- 
ties of  the  lessees  of  the  spurious  company,  for 
procuring  stock  and  materials  for  working  the 
rood,  and  all  other  bona  fide  liabilities  incurred 
by  them  on  behalf  of  the  road,   the   claimant 
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being  substituted  to  all  the  rights  and  remedies 
of  any  such  creditors  for  the  benefit  of  the 
parties  to  the  agreement  or  the  organization  by 
them  formed  or  revived,  subject  to  certain  con- 
ditions therein  specified,  excepting  twenty  per 
cent  of  the  receipts,  which  it  was  agreed  should 
be  divided  amon^  the  parties  to  the  instrument 
according  to  their  respective  interests. 

4.  They  also  agreed  that  the  arrangement 
should  be  carried  into  etTect  on  the  rendition  of 
the  decree  of  the  county  court  in  the  pending 
«ase  before  mentioned,  and  that  the  company 
should  then  be  formed  and  organized  with  a 
capital  stock  of  three  thousand  shares,  to  be 
divided  and  distributed  as  follows:  French 
and  Lenox  to  have  twelve  hundred  and 
328*]  'fifty  shares,  Stevens  and  Phelps  to 
have  eight  hundred  and  fifty  shares,  S.  M. 
Shoemaker  to  have  five  hundred  shares,  J.  Dean 
Smith  to  have  two  hundred  shares,  and  George 
W.  Brent  also  to  have  two  hundred  shares. 

5.  It  was  also  agreed  that  the  lessees  should 
be  continued  as  general  manager  and  superin- 
tendent, at  $250  each  as  salary  until  otherwise 
ordered  by  the  directors. 

Five  thousand  dollars  were  paid  by  the  com- 
plainant, or  agreed  to  be  paid,  at  the  date  of  the 
agreement,  and  in  consideration  thereof  the  re- 
spondent executed  the  instrument  called  the  as- 
signment, in  which  he  acknowledges  the  pay- 
ment of  that  sum  of  money,  and  proceeds  to 
say:  **1  do  hereby  assign,  convey,  transfer,  and 
set  over  unto  the  said  S.  M.  Shoemaker  or  his 
assigns,  all  my  right,  title,  interest,  claim,  and 
demand  in  and  to  the  property,  stock,  road, 
roadbed,  franchise,  and  charter  of  the  corpora- 
tion known  as  the  old  company,  or  any  interest 
I  may  possess  in  and  to  the  same,  and  do  further 
agree  to  make  such  other  and  further  convey- 
ances or  assurance  as  may  be  hereafter  required 
by  the  grantee  or  his  assigns  for  the  following 
purposes,"  to  wit:  (1)  To  secure  the  payment 
of  5^5,000  due  to  the  grantee  as  an  advance  on 
the  same;  (2)  for  the  purposes  and  objects  set 
forth  in  the  agreement  bearing  even  date  here- 
with, between  the  parties  therein  named,  and 
which  is  particularly  described  in  the  pleadings. 

Various  defenses  were  set  up  in  the  answer, 
but  those  chiefly  to  be  noticed  are  the  two  fol- 
lowing: (1)  That  the  signature  of  the  respond- 
ent to  the  contract  was  obtained  by  fraud  and 
oppression,  that  it  is  void  as  against  public 
policy,  and  because  it  was  fraudulently  ob- 
tained; (2)  that  the  assignment,  thous^h  intend- 
ed only  as  a  morto:age  to  secure  the  $5,000  ad- 
vanced to  him  by  the  complainant,  was  fraudu- 
lently prepared  with  the  design  of  deceiving  the 
respondent  into  an  assignment  of  his  interst  and 
estate  in  the  road,  and  that  he  was  compelled 
to  sign  it  by  threats,  oppression,  and  persistent 
and  deceptive  influences  and  importimities. 
329*]  *Proofs  were  taken  and  the  parties 
were  fully  heard  upon  the  bill,  answer  and  repli- 
eation,  and  upon  the  cross-bill,  answer  and 
replication,  and  upon  the  proofs;  and  the  circuit 
court  being  of  the  opinion  that  the  equity  of  the 
cai^e  was  with  the  complainant,  granted  an  in- 
junction perpetually  restraining  the  respondent 
from  any  and  every  proceeding  not  in  accord- 
ance with  the  contracts.  Appeal  was  regularly 
taken  to  this  court,  and  the  principal  error  as- 
signed here  is  that  the  circuit  court  erred  in  set- 
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ting  up  and  enforcing  the  contracts  for  the  con- 
yeyance  ^  the  respondent  of  his  right,  title  and 
interest  in  the  railroad  to  the  complainant. 

Complaint  is  also  made  that  the  decree  of  the 
circuit  court  is  equivalent  to  a  decree  for 
specific  performance,  but  it  is  clear  that  it  can- 
not be  viewed  in  that  light,  as  the  contracts 
were  executed  and  the  conveyance  made  and  de- 
livered nearly  a  year  before  the  bill  of  com- 
plaint was  filed,  nor  is  that  the  theory  of  the  de- 
fense as  set  up  in  the  answer  or  in  the  cross- 
bill. On  the  contrary,  they  both  admit  the  ex- 
ecution of  the  agreement  and  the  assignment  to 
secure  the  sum  advanced,  but  the  respondent 
appears  to  rely  chiefly  for  his  defense  upon  the 
circumstances  of  hardship,  imposition,  and  op- 
pression alleged  in  the  answer,  as  affording  a 
just  ground  to  deny  the  prayer  for  relief  con- 
tained in  the  bill  filed  by  the  complainant.  He 
admits  that  the  conveyance  was  made  to  secure 
the  sum  of  $5,000,  but  he  alleges  that  he  ten- 
dered the  amount  to  the  complainant  on  condi- 
tion that  the  complainant  would  reconvey  the 
property  to  him  to  be  held  as  it  was.  prior  to  the 
assi.crnmont,  and  that  the  complainant  refused  to 
receive  the  money  on  those  terms. 

Fraud  is  certainly  charged  in  the  answer,  but 
the  charge  is  wholly  unsupported  by  any  satis- 
factory proof,  and  the  charge  is  virtually  aban- 
doned by  the  cross-bill,  in  which  it  is  alleged 
that  the  respondent,  notwithstanding  the  op- 
pression and  injustice  which  compelled  him  to 
execute  the  agreement,  was  willing  and  anxious 
and  for  a  long  time  continued  to  demand,  that 
the  same  should  be  carried  out  according  to  its 
*spirit  and  intent.  What  he  there  alleges  [*330 
as  matter  of  complaint  is:  That  it  was  his 
necessities  which  compelled  him  to  make  the 
sacrifice  and  to  surrender  hts  stock  on  the  hard 
terms  of  the  agreement,  and  yet  he  afiirms  that 
he  would  have  been  satisfied  if  the  other  parties 
to  the  agreement  had  fairly  and  honestly  per- 
formed Sieir  part  of  the  same,  but  he  alleges 
that  they  have  utterly  failed  so  to  do,  though 
often  reminded  of  the  delinquency  and  repeat^- 
ly  urged  to  commence  their  performance.  Many 
instances  of  such  alleged  failures  are  specified, 
but  it  is  a  suflicient  answer  to  them  all  to  say 
that  they  are  separately  denied  in  the  answer  to 
the  cross-bill,  and  that  the  party  making  the 
charges  has  failed  to  introduce  any  sufficient 
proof  to  warrant  a  finding  in  his  favor  in  re- 
spect to  any  one  of  the  accusations.  Nearly 
eight  months  elapsed  after  the  contracts  were 
signed  before  the  county  court  rendered  their  de- 
cree annulling  the  charter  of  the  spurious  com- 
pany and  restoring  the  railroad  to  its  rightful 
owners.  They  entered  the  final  decree  on  the 
28th  of  August,  1S68,  and  on  the  22d  of  Septem- 
ber following  Walter  Lenox  called  a  meeting  of 
the  parties  to  the  agreement,  and  the  record 
shows  that  the  respondent  was  duly  notified 
and  that  he  attended  the  meeting.  He  not  only 
attended  the  meeting  but  he  knew  that  the  per- 
sons composing  the  meeting  intended  to  effect 
an  organization  under  the  agreements  described 
in  the  pleadings,  as  they  directed  one  of  their 
number  to  prepare  and  publish  a  call  for  another 
meeting  to  carry  that  purpose  into  effect  in  ac- 
cordance with  the  Code  of  the  state  and  as  con- 
templated by  the  terms  of  those  agreements. 
Acting  under  those  instructions  the  person  des- 
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ignated  for  the  purpose  prepared  the  form  of  a 
call  for  such  a  meeting  to  be  held  on  the  29th  of 
October  then  next,  and  caused  the  same  to  be 
published;  and  the  record  also  shows  that  the 
meeting  was  re^larly  held  pursuant  to  the  call 
for  the  same,  and  that  the  company  was  duly 
organized  at  that  meeting  by  the  choice  of  the 
complainant  as  president  of  the  company.  Prior 
to  that  meeting,  however,  to  wit:  On  the  30th 
of  the  preceding  month,  the  respondent,  claim- 
331*]  ing  to  act  as  *pre3ident  of  the  road,  ob- 
tained a  writ  of  possession  under  the  decree  an- 
nulling the  pretended  sale  of  the  road,  and  it 
appears  that  he  was  put  in  possession  of  the 
road  by  the  sheriff,  to  whom  he  delivered  the 
writ  for  that  purpose.  Instead  of  co-operating 
with  the  other  parties  to  perfect  the  organiza- 
tion the  respondent  applied  to  the  county  court 
for  an  injunction  to  restrain  the  other  parties 
from  holding  the  meeting  called  for  that  pur- 
pose, but  the  subpoena  was  issued  in  this  case  on 
the  same  day  and  the  complainant  obtained  a 
rule  requiring  the  respondent  to  show  cause  why 
an  injunction  should  not  issue  restraining  him 
from  doing  any  act  as  president  of  the  road,  and 
from  interfering  in  any  way  to  prevent  the  exe- 
cution of  the  Agreement,  and  it  appears  that  the 
subpoena  and  the  order  to  show  cause  were  served 
on  him  the  day  before  he  obtained  his  injunction 
forbidding  the  contemplated  meeting. 

Sufficient  has  already  been  remarked  to  show 
that  the  defense  of  fraud  is  not  proved  but,  in- 
asmuch as  that  defense  is  set  up  in  several 
forms  in  the  answer,  it  may  be  necessary  to  say 
that  the  antecedent  remarks  upon  the  subject 
apply  to  that  defense  in  every  form  in  which  it 
is  presented.  Reference  has  also  been  made  to 
the  defense  that  the  respondent  was  compelled 
to  sign  the  contracts  by  threats,  oppression,  and 
by  persistent  and  deceptive  influences  and  im- 
portunities; but  it  becomes  necessary  to  state 
that  defense  more  in  detail  and  to  give  it  a  more 
careful  consideration. 

He  alleges  that  he  was  induced  to  sign  the 
two  instruments  by  threats  that  if  he  refused 
he  should  be  kept  out  of  the  possession  of  the 
road  for  years,  and  that  in  consequence  of  his 
pecuniary  embarrassments  and  through  fear 
that  the  parties  would  render  his  property  un- 
availing to  him  in  case  he  continued  to  resist 
their  importunities,  he  finally  executed  the 
agreement;  that  being  pressed  for  the  want  of 
pecuniary  means  and  overcome  by  threats,  im- 
portunities and  deceptive  influences,  he  was 
ultimately  forced  to  sign  the  agreement  upon 
the  condition  that  the  complainant  would  ad- 
vance him  $5,000,  and  that  the  contract  should 
be  immediately  carried  into  effect. 
332*]  ♦Even  if  admitted  to  be  true  the  an- 
swer does  not  show  that  the  instruments  were 
executed  under  duress,  as  the  respondent  admits 
that  the  sum  of  $5,000  was  to  be  advanced  as  a 
part  of  the  consideration  for  the  transfer,  and 
that  he  finaHy  consented  to  the  arrangement  on 
the  condition  that  the  contract  should  be  im- 
mediately executed.  Much  discussion  to  show 
that  a  contract  or  written  obligation  procured 
by  means  of  duress  is  inoperative  and  void  both 
at  law  and  in  equity  is  hardly  required,  as  the 
proposition  is  not  denied  by  either  party.  Actual 
violence,  even  at  common  law,  is  not  necessary 
to  establish  duress,  because  consent  is  the  very 
856 


essence  of  a  contract ;  and  if  there  be  compul- 
sion, there  is  no  actual  consent  and  moral  com- 
pulsion, such  as  that  produced  by  threats  to 
take  life  or  to  inflict  great  bodily  harm,  as  well 
as  that  produced  by  imprisonment,  is  every- 
where regarded  as  sufficient  in  law  to  destroy 
free  agency,  without  which  there  can  be  no  con- 
tract, because  in  that  state  of  the  case  there  is 
no  consent.  Brown  v.  Pierce^  7  Wall.  214,  19 
L.  ed.  136.  In  its  more  extended  sense  duress 
means  that  degree  of  constraint  or  danger, 
either  actually  inflicted  or  threatened  or  im- 
pending, which  is  sufficient  in  severity  or  in 
apprehension,  to  overcome  the  mind  and  will  of 
a  person  of  ordinary  firmness.  Chitty.  Cont., 
217;  2  Greenl.  Ev.,  283.  Decided  cases  may  be 
found  which  deny  that  contracts  procured  by 
menace  of  a  mere  battery  to  the  person,  or  of 
trespass  to  lands,  or  of  loss  of  goods,  can  be 
avoided  on  that  account,  and  the  reason  assigned 
for  that  restriction  to  the  general  rule  is  that 
such  threats  are  held  not  to  be  of  a  nature  to 
overcome  the  mind  and  will  of  a  firm  and  pru- 
dent man,  because  it  is  said  that  if  such  an  in- 
jury is  inflicted,  sufficient  and  adequate  redress 
may  be  obtained  in  an  action  at  law;  but  the 
modern  decisions  in  this  country  adopt  a  more 
liberal  rule,  and  hold  that  contracts  procured 
by  threats  of  battery  to  the  person  or  of  destruc- 
tion of  property  may  be  avoided  on  the  ground 
of  duress,  because  in  such  a  case  there  is  nothing 
but  the  form  of  a  contract  without  *the  [*333 
substance.  Foshay  v.  Fei-guson,  5  Hill,  158; 
Gent.  Bank  v.  Copeland,  18  Md.  317;  Eadie  v. 
summon,  26  N.  Y.  12;  1  Story,  Eq.  J.  (9th  ed.), 
23t).  Grant  all  this  and  still  the  concession 
cannot  benefit  the  respondent,  as  the  proofs  ex- 
hibited in  the  record  are  not  sufficient  to  sup- 
port the  charges  as  made  in  the  answer.  Sub- 
stantially the  same  charges  are  made  by  the 
respondent  in  his  cross-bill,  and  every  one  of 
them  is  denied  by  the  complainant  under  oath 
in  his  answer  to  that  bill. 

Enough  appears  in  the  record  to  convince  the 
court  that  the  respondent  was  in  straitened  cir- 
cumstances, that  his  business  affairs  had  become 
complicated,  that  he  was  greatly  embarrassed 
with  litigations,  and  that  he  was  in  pressing 
want  of  pecuniary  means,  but  the  court  is 
wholly  unable  to  see  that  the  complainant  is 
responsible  for  those  circumstances  or  that  he 
did  any  unlawful  act  to  deprive  the  respondent 
of  his  property,  or  to  create  those  necessities  or 
embarrassments,  or  to  compel  him  to  do  what 
he  acknowledges  he  did  do,  which  was  to  yield 
to  the  pressure  of  the  circumstances  surround- 
ing him,  and  as  a  choice  of  evils  accepted  the 
advance  of  $5,000  and  the  shares  assigned  him 
in  the  new  organization  as  proposed,  and  volun- 
tarily signed  both  the  agreement  and  the  assign- 
ment. Such  an  act  as  that  of  signing  those 
instruments,  under  the  circumstances  disclosed 
in  the  record,  must  be  regarded,  both  in  equity 
and  at  law,  as  a  voluntary  act,  as  it  was  unat- 
tended by  any  act  of  violence,  or  threat  of  any 
kind*  calculated  in  any  degree  to  intimidate  the 
party  or  to  force  the  result,  or  to  compel  that 
consent  which  is  the  essence  of  every  valid  con- 
tract. Suppose  he  consented  reluctantly,  as  he 
avers,  still  the  fact  is  that  he  did  consent  when 
he  might  have  refused  to  affix  his  signature  to 
the  instruments,  as  he  had  repeatedly  done  for 
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the  year  preceding;  and  having  consented  to  the 
arrangement  and  signed  the  instruments  he  is 
bound  by  their  terms,  and  must  abide  the  con- 
sequence's of  his  own  voluntary  act,  unless  some 
of  his  other  defenses  set  up  in  the  answer  have 
a  better  foundation. 

Want  of  consideration  is  also  averred  in  the 
334*]  answer,  but  *the  terms  of  the  instrument 
disprove  the  allegation,  and  the  proofs  intro- 
duced by  the  respondent  as  well  as  those  intro- 
duced by  the  complainant  show  that  the  defense 
is  unfounded. 

Mistaken  misapprehension  on  the*  part  of  the 
respondents  are  alleged,  but  the  allegation  is 
not  sustained  by  any  satisfactory  proof,  and  the 
attending  circumstances,  taken  in  connection 
with  the  lapse  of  time  from  the  original  meet- 
ing to  the  time  the  respondent  signed  the  instru- 
nuMit,  convinces  the  court  that  the  defense  is 
without  merit,  which  is  all  that  need  be  re- 
marked upon  the  subject. 

Delay  m  execution  of  the  contract  is  also 
alleged  in  the  cross-bill,  and  that  the  complain- 
ant has  failed  to  perform  his  part  of  the  agree- 
ment, but  those  allegations  are  expressly  denied 
in  the  answer  to  the  cross-bill,  and  being  unsus- 
tained  by  any  satisfactory  proofs  the  defense 
must  be  overruled. 

Inequitable  and  unconscionable  contracts,  it 
is  said,  ought  not  to  be  sustained,  but  it  is  not 
possible  to  regard  the  arrangement  in  question 
as  falling  within  that  category,  as  by  the  terms 
of  the  agreement  the  complainant  was  to  ad- 
vance $5,000  to  the  respondent  and  to  aid  the 
organization  by  money  and  credit,  to  pay,  settle, 
and  compromise  all  liabilities  of  the  old  com- 
pany and  the  liabilities  of  the  lessees  of  the 
spurious  company,  for  procuring  stock  and  ma- 
terials for  working  the  road,  and  all  other  bona 
fide  liabilities  incurred  by  them  in  behalf  of  the 
road.  Authentic  data  to  enable  the  court  to 
compute  the  amount  of  those  liabilities  is  not 
fxiven  in  the  record,  but  enough  appears  to  sat- 
isfy the  court  that  they  must  have  been  very 
large,  and  amply  sufficient  to  constitute  a  valu- 
able consideration  for  the  contract. 

Suggestion  is  also  made  that  the  contract  was 
against  public  policy,  as  some  of  the  parties 
were  interested  in  the  spurious  company,  but 
the  court  is  of  the  opinion  that  the  charge  is 
without  any  foundation,  as  it  is  clearly  proper 
that  parties  whose  pecuniary  interests  are  com- 
plicated and  conflicting  should  compromise  the 
controversy;  nor  is  it  possible  to  see  how  the 
respondent  is  injured  even  if  some  one  or  more 
335*]  of  *the  parties  failed  to  perform  their 
dutv  to  the  spurious  company  which  was  an- 
nulled. 

Suffice  it  to  say,  in  respect  to  the  alleged  want 
of  proper  parties,  that  the  court  is  of  the  opinion 
that  the  objection  cannot  be  sustained,  and  being 
entirely  satisfied  with  reasons  given  for  overrul- 
ing the  objection  in  the  circuit  court  it  is  not 
necessary  to  give  the  point  any  further  exam- 
ination. 

Want  of  mutuality  In  the  contract  is  also 
suggested,  but  it  is  clear  that  the  suggestion  is 
not  well  founded,  as  the  covenants  to  make  the 
advance,  pay  the  debts  and  liabilities  of  the 
company,  and  to  allot  the  stock  as  stipulated, 
could  be  enforced  by  suit  in  any  court  of  com- 
petent jurisdiction. 
14  Wall. 


Strong  doubts  are  entertained  whether  any  of 
those  defenses  to  the  merits  are  open  to  the 
respondent,  as  the  general  rule  is  that  where 
fraud  is  charged  in  the  bill  or  set  up  in  the 
answer,  the  party  making  the  charge,  if  it  is  de- 
nied in  a  proper  pleading,  will  be  confined  to 
that  issue,  but  that  court  being  disinclined  to 
place  the  decision  upon  that  ground  has  deter- 
mined to  give  each  defense  a  separate  examina- 
tion. Eyre  v.  Potter^  15  How.  42;  Fisher  ▼. 
Boody.  1  Curt.  200;  Price  v.  B  erring  ton,  7  Eng. 
L.  &  Eq.  254. 

Parties  who  execute  contracts  must  expect 
that  they  will  be  enforced  when  due  application 
for  that  purpose  is  made  to  a  court  of  justice; 
nor  can. they  reasonably  hope  that  courts  of  jus- 
tice will  reopen  matters  which  they  have  volun- 
tarily and  understandingly  closed.  Even  if  the 
terms  of  adjustment  were  unfavorable  to  the  re- 
spondent still  he  is  bound  by  the  arrangement, 
as  he  voluntarily  signed  both  the  agreement  and 
the  assignment.  Had  he  refused  his  assent  to  the 
arrangement  the  case  might  have  been  different, 
but  the  proofs  show  that  he  signed  instruments 
after  he  had  ample  time  for  inquiry,  examina- 
tion, and  reflection,  and  having  done  so,  neither 
a  court  of  equity  nor  a  court  of  law  can  release 
him  from  the  (Alligation  to  fulfil  his  contracts 
according  to  the  terms  of  the  instruments. 

Decree  affirmed, 

MICHAEL  OTX)WD,  Plff,  in  Err., 

V, 

HENRY  P.  RUSSELL,  Mayor  of  the  City  of 
Augusta,  to  the  Use  of  William  Glendenning, 
Admr.  of  Jerry  Reeds,  Deceased. 

(See  S.  C.  14  Wall.  402-405.) 
Writ  of  error  hy  one  defendant  —  final  judg- 
ment —  mistake  in  writ  of  error  —  when  not 
a  supersedeas. 

1.  A  writ  of  error  may  be  prosecuted  by  one  de- 
fendant without  summons  ana  severance  of  his  co- 
defendants  where  written  notice  was  given  to  the 
co-defendants  and  they  declined  to  join.  This  was 
equivalent  to  summons  and  severance. 

2.  Where,  in  a  state  court,  a  judgment  against  a 
defendant  was  reversed  because  he  was  held  not 
entitled  to  the  exemption  which  he  claimed  under 
the  Bankrupt  Act,  and  a  Judgment  against  his 
sureties  was  affirmed  because  they  were  held  not 
entitled  to  the  beneflt  of  his  discharge,  both  judg- 
ments were  final  and  may  be  brought  to  this  court 
by  the  writ  of  error. 

3.  A  mlstalce  in  the  date  of  a  writ  of  error  does 
C3t  vitiate  the  writ  where  it  was  duly  issued  and 
served 

4.  Where  it  does  not  appear  from  the  record 
that  any  copy  of  the  writ  was  lodged  In  the  cleric's 
office  within  ten  days,  nor  when  the  bond  was  al- 
lowed and  (lied,  the  writ  of  error  cannot  operate  as 
a  supersedeas. 

[No.  608.] 

Argued  Feb.  16,  1872.    Decided  Apr.  22,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Georgia. 
The  case  is  stated  by  the  court. 
Messrs.   J.    P.    Carr    and   P.    Phillips   for 
plaintiff  in  error. 

Mr,  H.  W.  Hillard  for  defendant  in  error. 

Mr.  Justice  Chase  delivered  the  opinion  of 
tlie  court: 

Clarence  V.  Walker,  William  C.  Jones,  and 
Michael  0*Dowd  were  sued  in  the  superior  court 
of  Richmond  county,  Georgia,  iipon  a  bond  given 
by  *  Walker  as  principal  and  Jones  and  [*40d 
O'Dowd  as  sureties  for  the  faithful  discharge 
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by  Walker  of  his  duties  as  vendue  master  in 
the  city  of  Augusta. 

The  breach  alleged  was  that  Walker,  having 
received  as  vendue  master  certain  goods  for  sale, 
and  having  sold  them  and  received  the  proceeds 
in  his  capacity  as  vendue  master,  failed  to  ac- 
count. The  defendants  pleaded  Walker's  dis- 
charge under  the  bankrupt  act,  and  the  plea 
was  sustained ;  but  the  sureties  were  held  liable, 
notwithstanding  the  discharge  .of  their  prin- 
cipal imder  the  33d  section  of  that  act.  Two 
writs  of  error  were  prosecuted  upon  this  judg- 
ment to  the  supreme  court  of  Georgia,  one  by 
Jones  and  O'Dowd  to  reverse  the  judgment 
against  them,  upon  the  ground  that  the  dis- 
charge of  Walker  was  a  bar  to  the  suit  against 
them  as  sureties;  and  one  by  the  plaintiff  in  the 
action,  upon  the  ground  that  Walker  could  not 
avail  himself  of  the  discharge,  the  debt  having 
been  created  by  his  defalcation  as  a  public  offi- 
cer and  while  acting  in  a  fiduciary  capacity. 

The  judgment  of  the  superior  court  in  favor 
of  Walker  was  reversed  by  the  supreme  court, 
and  the  judgment  against  the  sureties  was 
affirmed.  To  reverse  the  judgment  of  the  su- 
preme court,  CBowd  prosecutes  his  writ  of 
error,  which  the  defendant  in  error  now  moves 
to  dismiss. 

Several  grounds  are  assigned  for  dismissing 
this  writ.  It  will  be  necessary  to  notice  but 
three  of  them. 

The  first  of  these  is,  that  the  writ  of  error  is 
prosecuted  by  OT)owd  without  summons  and 
severance  of  his  codefendants.  Formerly  this 
was  held  to  be  necessary  when  one  of  several 
defendants  desired  to  prosecute  his  writ  of  error 
alone.  But  in  the  case  of  Maateraon  v.  Hern- 
don,  10  Wall.  418,  19  L.  ed.  954,  we  held  that 
Buch  a  writ  of  error  would  be  sustained  if  it 
appeared  from  the  record  that  the  defendants 
not  joined  had  been  notified  in  writing  and  had 
refused  to  join.  In  this  case,  it  appears  by  the 
record  that  written  notice  was  given  to  the  co- 
defendants  of  ODowd,  and  that  they  declined  to 
join.  This  was  equivalent  to  summons  and 
severance. 

it  is  also  insisted  that  the  motion  to  dismiss 
must  be  allowed  because  the  judgment  was  noi 
final.  The  judgment  against  Walker  was  re- 
versed, because  he  was  held  not  entitled  to  the 
exemption  which  he  claimed  under  the  bank- 
405*]  rupt  *act,  and  the  judgment  against  the 
sureties  was  affirmed  because  they  were  held  not 
entitled  to  the  benefit  of  his  discharge.  We  think 
that  both  judgments  were  final,  and  that  both 
are  brought  under  review  by  the  writ  of  error. 

Another  reason  assigned  for  dkmissal  is  that 
the  writ  of  error,  the  bond,  the  citation,  and  the 
copy  of  the  writ  of  error  for  the  defendants 
were  not  seasonably  served  or  filed.  It  appears 
from  the  record  that  the  judgment  of  the  su- 
preme court  was  rendered  on  the  31st  of  Octo- 
ber, 1871,  and  on  the  10th  of  November,  1871, 
a  writ  of  error  was  issued,  returnable  on  the 
first  Monday  of  December,  and  was  served  by 
filing  in  the  clerk's  office.  The  writ  is  dated 
on  the  16th  of  October,  1&71.  This  was  before 
the  judgment  was  affirmed,  and  is  obviously  a 
mistake.  It  does  not,  however,  vitiate  the 
writ.  The  case  was  removed  by  service  on  the 
10th  of  November. 

The  citation  was  served  on  the  3d  of  Febru- 
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ary,  1872.  This  was  sufficient  to  advise  the 
opposite  party  that  the  cause  had  been  removed 
to  this  court,  and  was  served  and  returned 
within  the  term. 

It  does  not,  however,  appear  from  the  record 
that  any  copy  of  the  writ  was  lodged,  for  the 
defendants  in  error,  in  the  clerk's  office  of  the 
supreme  court.  It  was  necessary  that  such  a 
copy  should  be  filed  within  ten  days  to  make 
the  writ  of  error  a  supersedeas.  Railroad  Co,  ▼- 
Harris,  7  Wall.  574,  19  L.  ed.  100.  Nor  does  H 
appear  when  the  bond  was  allowed  and  filed. 
It  bearb  date  of  the  10th  of  November.  The 
allowance  is  not  dated;  nor  is  its  filing  noted. 

We  are  of  opinion,  therefore,  that  a  writ  of 
error  cannot  operate  as  supersedeas;  hut  the 
motion  to  dismiss  must  he  denied. 


•ALBERT  L.  MOWRY,   Complainant,   [•434 

Appt,, 

V. 

ASA  WHITNEY. 

(See  S.  C.  14  Wall.  434-441.) 

Bdre  facias  to  annul  patent  —  suit  in  equity  — 
when  to  he  brought  hy  the  government  er 
Attorney  General, 

*1.  The  ancient  mode  of  annullinff  or  repealing 
the  Kioff's  patent  was  by  scire  facias,  generally 
brought  In  chancery  where  the  record  of  the  instra- 
mcnt  was  found. 

2.  In  modem  times,  the  court  of  chancery  sit- 
ting in  equity  entertained  a  similar  jurisdiction  by 
bill,  when  the  ground  of  relief  is  fraud  in  obtain- 
ing the  patent ;  and  hi  this  country  it  is  the  usual 
mode  in  all  cases,  because  better  adapted  to  the  In- 
vestigation and  to  the  relief  to  be  administered. 

3.  But  scire  facias  could  only  be  sued  out  in  the 
English  court  by  the  King  and  his  Attorney  Gener- 
al, except  in  cases  where  two  patents  had  been 
granted  for  the  same  thing  to  different  individuals, 
and  the  16th  section  of  the  act  of  July  4,  1836, 
concerning  patents  for  inventions,  is  based  upon 
analogous  principles. 

4.  Both  upon  this  authority  and  upon  sound 
principle,  no  suit  can  be  brought  to  set  aside,  an- 
nul or  declare  void  a  patent  issued  by  the  govern- 
ment, except  in  the  class  of  cases  above  mentioned, 
unless  brought  in  the  name  of  the  government  or 
by  the  authority  or  permission  of  the  Attorney  Gen- 
eral, so  as  to  be  under  his  controL 

[No.  147.] 
Argued  Mar,  27,  1872.      Decided  Apr,  22,  1872, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  case  is  stated  hy  the  court. 

Messrs,  Charles  B,  Collier  and  A.  6.  Thvr- 
man,  for  appellant: 

As  the  bill  charged  and  the  demurrer  con- 
fensed  that  the  extension  was  procured  by  fraud, 
the  extended  patent  must  be  regarded  as  void 
ah  initio  and  as  conferring  no  monopoly  upon 
the  patentee,  as  against  the  public  or  the  com- 
plainant. 

Notwithstanding  the  expiration  by  limitation 
of  Whitney's  patent,  prior  to  the  filing  of  the 
bill,  the  extended  patent,  until  declared  void  for 
fraud,  was  and  is  alive  and  in  effect  for  all  pur- 

*Headnote8  by  Mr.  Justice  Mtlijbb. 

NoTB. — For  wJiat  patents  are  granted;  when  tfe- 
olared  void — see  note  to  Evans  y.  Baton,  4  L.  ed. 
U.  8.- 488. 
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poses  of  suits  for  infringements  of  it  that  oc- 
curred during  its  existence. 

N€vifi8  V.  Johnson,  3  Blatehf.  80;  Pat.  Laws, 
act  of  1870,  §  55. 

By  reason  of  the  fact  that  Whitney's  patent 
had  expired  prior  to  the  filing  of  the  complain- 
ant's bill,  the  government  of  the  United  States 
was  neither  a  necessary  nor  a  proper  parly  to 
the  bill;  and  by  reason  of  such  expiration,  the 
bill  could  not  have  been  maintained  in  the  name 
of  the  government,  it  having  no  interest  in  the 
subject-matter  of  the  controversy. 

Bourne  v.  Ooodyear,  9  Wall.  811, 19  L.  ed.  786. 

The  complainant,  Howry,  as  appears  on  the 
face  of  his  bill,  has  a  direct  and  personal  inter- 
est in  the  subject-matter  of  the  suit.  He  is 
sued  by  Whitney  for  an  alleged  infringement  of 
said  patent,  in  the  United  States  circuit  court 
for  the  southern  district  of  Ohio.  He  cannot 
avail  himself  of  the  fraud  of  the  patentee  as 
matter  of  defense  to  the  suit  in  that  court,  and 
in  that  cause.  He  is  without  remedy  save  in 
the  court  and  according  to  the  manner  in  which 
he  has  sought  it  by  this  proceeding. 

Rubber  Co,  v.  Ooodyear,  9  Wall.  788,  19  L. 
ed.  566 ;  Wood  t.  Williams,  1  Gilp.  517 ;  1  Robb, 
Pat.  Gas.  717. 

The  extension  of  the  patent  having  been,  con- 
fessedly, fraudulently  procured,  andlhe  govern- 
ment not  being  able  to  maintain  a  suit  in  rela- 
tion to  the  patent,  by  reason  of  its  expiration, 
and  having  no  furtl^r  interest  in  it,  the  suit 
could  only  be  and  was  probably  brought  by  one 
who  had  a  continuing  interest  in  the  patent, 
and  whose  rights  were,  notwithstanding  its  ex- 
piration, affected  by  it. 

The  primary  object  of  the  suit  is  that  the 
complainant  may  be  relieved  from  a  prosecution 
which  is  contrary  to  equity  and  good  conscience ; 
and  the  court  is  asked  to  find  and  declare  that 
the  patent,  having  been  procured  fraudulently, 
was  ipso  facto,  void,  as  antecedent  to  granting 
the  relief  prayed  for. 

Messrs,  Henry  Baldwin,  Jr.,  B.  R,  Cur- 
tis, and  K,  W.  Stoughton,  for  appellee: 

There  is  no  provision  of  law  for  any  such  pro- 
ceeding as  this  to  repeal  a  patent. 

Rubber  Co,  v.  Ooodyear,  9  Wall.  788,  19  L. 
ed.  566. 

Any  proceeding  for  that  purpose  must  be  at 
the  instance  of  the  government.  Story,  £q. 
PI.,  $  8. 

Instead  of  this  bill  being  filed  by  the  author- 
ity or  with  the  consent  of  the  government,  it  is, 
on  its  face,  filed  by  an  adjudged  infrin^jfer, 
agninst  a  patentee  whose  rights  he  has  invaded, 
and  whose  statute  remedy  he  now  seeks  to 
enjoin. 

The  bill  shows  that  the  extended  term  of 
respondent's  patent  expired  April  24, 1869,  while 
this  proceeding  was  not  commenced  until  April 
.  7,  1870,  nearly  twelve  months  thereafter. 

There  is,  consequently,  no  equity  to  support 
this  application  to  set  the  extension  aside,  nor 
does  anything  remain  which  can  be  subject  of 
a  suit. 

Bourne  v.  Ooodyear,  9  Wall.  811,  19  L.  ed. 
780;  Minnesota  Co,  v.  National  Co,  3  Wall.  332, 
18  L.  ed.  42. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Thin  is  a  bill  in  chancery,  brought  to  set  aside 
14  Wall. 


and  annul  a  patent  for  an  invention  which  was 
renewed  in  the  office  of  Commissioner  of  Pat- 
ents, on  the  ground  that,  in  making  the 'exten- 
sion, the  commissioner  was  deceived  and  im- 
posed on  by  the  fraud  and  false  swearing  of 
thepatentee. 

The  suit  was  brought  in  the  circuit  court  for 
the  eastern  district  of  Pennsylvania,  in  which 
the  defendant  resided,  by  Albert  L.  Mowry. 

The  patent  was  for  an  improvement  in  the 
process  of  annealing  car  wheels,  and  the  interest 
of  the  plaintiff  in  the  matter  is :  That,  before 
the  time  of  the  first  issue  of  the  defendants'  pat- 
ent had  expired,  plaintiff  had  been  engagea  in 
the  same  business,  and  that  he  is  now  sued  by 
the  patentee  for  infringement  of  his  extended 
patent,  in  an  action  still  pending;  and  that,  in 
ihe  progress  of  the  investigations  necessary  to 
his  defense  of  that  suit,  he  discovered  the  fraud 
by  which  the  extension  was  obtained. 

The  bill  was  demurred  to,  and  the  demurrer 
sustained,  on  two  grounds: 

First.  That  the  extended  patent  had  expired, 
by  its  own  limitation,  before  the  bill  was  filed ; 
and. 

Second.  That  the  complainant  could  not,  in 
his  own  right,  sustain  such  a  suit. 

As  regards  the  first  of  these  propositions  we 
do  not  deem  it  necessary  to  make  any  decision. 
When  a  case  arises  in  which  the  United  States, 
or  the  Attorney  General,  shall  initiate  a  suit  to 
have  a  patent  declared  null,  ah  initio,  which, 
though  no  longer  in  force  as  to  present  or  future 
infringements,  is  used  to  sustain  suits  for  in- 
fringements during  its  vitality,  the  question  will 
be  considered;  for  we  are  of  opinion  that  no 
one  but  the  government,  either  in  its  own  name 
or  the  name  of  its  appropriate  officer,  or  by 
some  form  of  proceeding  which  gives  official 
assurance  of  the  sanction  of  the  proper  author- 
ity, can  institute  judicial  proceedings  for  the 
purpose  of  vacating  or  rescinding  the  patent 
which  the  government  has  issued  U>  an  individ- 
ual, except  in  the  cases  provided  for  in  f  16  of 
the  act  of  July  4,  1836. 

The  ancient  mode  of  doing  this  in  the  Eng- 
lish courts  was  by  scire  facias,  and  three  classes 
of  cases  are  laid  down  in  which  this  may  be 
done. 

1.  When  the  King  by  his  letters  patent  has 
by  different  patents  granted  the  same  thing  to 
several  persons,  the  first  patentee  shall  have  a 
scire  fncias  to  repeal  the  second. 

2.  When  the  King  has  granted  a  thing  by 
false  suggestion,  he  may  by  scire  facias  repeal 
his  own  grant. 

3.  When  he  has  granted  that  which  by  law 
he  cannot  "grant,  he  yure  regis,  and  for  [*440 
the  advancement  of  justice  and  right,  may  have 
a  scire  facias  to  repeal  his  own  letters  patent. 
4  Coke's  Inst.  88;  Dyer,  197,  198,  276,  279. 

The  scire  facias  to  repeal  a  patent  was 
brought  in  chancery  where  the  patent  was  of 
record.  And  though  in  this  country  the  writ  of 
scire  facias  is  not  in  use  as  a  chancery  proceed- 
ing, the  nature  of  the  chancery  jurisdiction  and 
its  mode  of  proceeding  have  established  it  as  the 
appropriate  tribunal  for  the  annulling  of  a 
grant  or  patent  from  the  government.  This  is 
settled  Ko  far  as  this  court  is  concerned  bv  the 
case  of  The  U,  8,  v.  Stone,  2  Wall.  525,  17  L. 
ed.  765,  in  which  it  is  said  that  the  bill  in  rh<«n- 
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«cry  is  found  a  more  convenient  remedy.  A 
bill  of  this  character  was  also  sustained  in  the 
Englhh  chancery  in  the  case  of  The  Atiy.-Oen. 
V.  Vernon,  1  Vem.  277,  on  the  ground  of  the 
equitable  jurisdiction  in  matters  of  fraud.  And 
in  the  case  of  Jackson  v.  Latoton,  10  Johns.  24. 
Chancellor  Kent  says  that,  in  addition  to  the 
writ  of  scire  facias  which  has  ceased  to  be  appli- 
cable with  us,  there  is  another  remedy  by  bill 
in  the  equity  side  of  the  court  of  chancery. 

It  will  be  observed  that  in  the  case  of  a  con- 
flict under  two  patents  granting  the  same  right, 
the  scire  facias  may,  according  to  the  authori- 
ties cited,  be  brought  in  the  name  of  one  of  tlie 
patentees,  but  in  the  other  cases,  when  the  pat- 
ent was  obtained  by  fraud  upon  the  King,  by 
false  suggestion,  or  where  it  was  issued  without 
authority,  and  for  the  good  of  the  public  and 
right  and  justice  it  should  be  repealed,  the  writ 
is  to  issue  in  the  King's  name  or  his  Attorney 
Generars.  It  is  also  said  that  when  a  patent 
is  granted  to  the  prejudice  of  the  subject,  the 
King,  of  right,  is  to  permit  him  upon  his  peti- 
tion to  use  his  name  for  the  repeal  of  it,  in 
scire  facias  at  the  King's  suit.  The  King  v. 
Butler,  3  Lev.  220. 

The  16th  section  of  the  patent  act  of  1836 
seems  to  have  in  view  the  same  distinction  made 
by  the  common  law  in  regard  to  annulling  pat- 
ents, for  while  it  authorizes  individuals  claim- 
ing under  conflicting  patents,  or  one  whose 
441*1  claim  *to  a  patent  has  been  rejected  be- 
cause his  invention  was  covered  by  a  patent 
already  issued,  to  try  the  conflicting  claim  in 
chancery,  and  authorizes  the  court  to  annul  or 
set  aside  a  patent  so  far  as  may  be  found  neces- 
saiy  to  protect  the  right,  the  suit  by  individuals 
is  limited  to  that  class  of  cases.  And  it  is  pro- 
vided that  the  decree  shall  be  of  no  validity 
except  between  the  parties  to  the  suit.  The 
general  public  is  left  to  the  protection  of  the 
government  and  its  officers. 

It  seems  reasonable  that  the  remedy  by  bill  in 
chancery,  which  is  substituted  for  the  scire 
facias,  should  have  the  like  limitation  in  its  use. 
The  reasons  for  requiring  ofllcial  authority  for 
puch  a  proceeding  are  obvious.  1.  The  fraud, 
if  one  exists,  has  been  practised  on  the  govern- 
ment, and  as  the  party  injured,  it  is  the  appro- 
priate party  to  assert  the  remedy  or  seek  relief. 
2.  A  suit  by  an  individual  could  only  be  con- 
clusive in  result  as  between  the  patentee  and 
the  party  suing,  and  it  would  remain  a  valid 
instrument  as  to  all  others.  3.  The  patentee 
would  or  might  be  subjected  to  innumerable 
vexatious  suits  to  set  aside  his  patent,  since  a 
decree  in  his  favor  in  one  suit  would  be  no  bar 
to  a  suit  by  another  party.  If,  on  the  other 
hand,  an  individual  finds  himself  injured,  either 
specially  or  as  a  part  of  the  general  public,  it  is 
no  hardship  to  require  him  to  satisfy  the  Attor- 
ney General  tliat  the  case  is  one  in  which  the 
government  ought  to  interfere  either  directly  by 
instituting  the  suit,  or  indirectly  by  authorizing 
the  use  of  its  name,  by  which  the  Attorney 
General  would  retain  such  control  of  the  mat- 
ter as  would  enable  him  to  prevent  oppression 
and  abuse  in  the  exercise  of  the  right  to  prose- 
cute such  a  suit. 

It  would  seriously  impair  the  value  of  the 
title  which  the  government  grants  after  regular 
proceedings  before  officers  appointed  for  the  pur- 


pose, if  the  validity  of  the  instrument  by  which 
the  grant  is  made  can  be  impeached  by  anyone 
whose  interest  may  be  affected  by  it,  and  would 
tend  to  discredit  the  authority  of  the  govern- 
ment in  such  matters. 

The  decree  of  the  Circuit  Court  sustaining  the 
demurrer  and  dismissing  the  hill  is,  therefore, 
affirmed. 


ALBERT  L.  MOWRY,  Defendant,  Appt., 

V, 

ASA  WHITNEY,  Complainant,  Respt. 

(See  S.  C.  14  Wall.  620-653.) 

Whitney's  patent  —  novelty  of  —  utility  — 
Mowry*s  patent  —  rule  of  damages  —  hovo 
computed  —  interest  on, 

1.  Whitney's  patent  for  an  improvement  In  the 
process  of  making  wheels  for  rail,  cars,  is  a  patent 
for  a  process,  not  for  a  combination. 

2.  The  noveltv  of  the  patentee's  invention  is  not 
disproved  by  evidence  that  slass,  or  speculum  met- 
al, or  even  other  iron  castings  had  tieen  annealed 
and  slow  cooled,  prior  to  the  time  when  it  was 
made. 

3.  The  defense  set  up,  that  the  patent  is  void  for 
want  of  novelty  of  Inventiont  is  nnsustained. 

4.  The  natent  Is  not  void  for  want  of  utility,  and 
the  specincation  sufficiently  describes  the  process 
invented  and  claimed. 

5.  Mowry's  patent  is  an  infringement  of  Whit- 
ney's patent.  The  object  is  the  same  and  the 
process  or  mode  of  attaining  it  is,  substantially, 
the  same. 

6.  Whitney  is  not  entitled  to  recover  as  damages 
more  than  the  profits  actually  made  in  consequence 
of  the  use  of  bis  process  in  the  manufacture  of 
wheels.  lie  cannot  recover  the  profit  made  on  the 
entire  manufacture  of  the  wheel. 

7.  The  question  to  be  determined  in  regard  to- 
protits  is :  What  advantage  did  the  defendant  de- 
rive from  using  the  complainant's  invention  over 
what  he  had  in  using  other  processes  then  open  to 
the  public,  and  adequate  to  enable  him  to  obtain  an 
equally  beneficial  result?  The  fruits  of  that  ad- 
vantage are  his  profits. 

8.  Where  the  patent  Is  for  an  entire  process, 
made  up  of  several  constituents,  the  exclusive  use 
of  them  singly  Is  not  secured  to  the  patentee  and 
he  cannot  prevent  others  from  using  them  singlj. 

9.  The  defendant  shouM  not  have  been  charged 
with  interest  before  the  final  decree  upon  the  prof- 
Its.  Interest  Is  not  generally  allowable  upon  nn- 
liquldaled  damages. 

[No.  148.] 

Argued  Mar.  28  and  A  pr.  1, 1872.    Decided  Apr. 

22,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  case  is  stated  by  the  court. 

Messrs.  Charles  B.  Collier  and  A.  O. 
THnrman,  for  appellant: 

Whitney's  patent  is  invalid  for  want  of 
novelty,  his  process  being,  at  most,  simply  the 
application  of  a  well-known  process  to  a  pur- 
pose analogous  to  those  purposes  to  which,  long 
anterior  to  his  alleged  invention,  it  had  been 
applied. 

Curt.  Pat.,  ed.  of  1867,  §§  53,  56;  Howe  v. 
Abbott,  2  Story,  190;  Winans  v.  Railroad  Co.  2 
Story,  412;  Ilotchkiss  v.  Oreenux>od,  11  How. 
248 ;  Losh  v.  Hague,  Web.  Pat.  Cas.  207 ;  Brook 
V.  Aston,  8  El.  &  Bl.  478,  32  Law  Times,  341; 
Bush  V.  Fox,  26  Eng.  L.  &  E.  464,  (H.  of  L.), 
38  Eng.  L.  &  E.  1,  5. 

Note. — Distinction      between      inventions     Qm4 

Srocessea;  when  latter  patented — see  note  to  Ck>m- 
ig  V.  Burden,  14  L.  ed.  U.  8.  683. 
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Whitney's  patent  is  void  because  that  which 
is  described  and  claimed  therein  is  not  useful, 
inasmuch  as  such  process  would  destroy  the 
hardness  of  the  rim  known  as  the  "chill"  of 
the  wheels,  and  thus  greatly  detract  from  the 
usefulness  and  durability  of  the  wheels. 

A  "chill"  periphery  or  tread,  is  an  essen- 
tial feature  to  a  car- wheel.  Whitney's  pat- 
ent designates  and  provides  for  such  degree  of 
reheating  as  will  destroy  the  "chill"  and  none 
other  ( "a  little  below  that  at  which  fusion  com- 
mences" ) . 

The  process,  as  conducted  by  the  defendant 
(appellant),  Mowry,  did  not  infringe  the  pat- 
ent of  Whitney. 

The  measure  of  recovery,  whether  complain- 
ant's damages  or  d<»fendant's  profits  be  made 
the  standard,  is  not  the  same  when  the  in- 
vention or  patent  covers  an  improvement  on 
a  machine  or  process,  as  where  it  covers  the 
entire  machine  or  process. 

Seymour  v.  McCormichj  J  6  How.  480;  M> 
Cormick  v.  Seymour,  3  Blatchf.  211;  Seymour 
v.  McCormick,  19  How.  96,  15  L.  ed.  557 ;  Bur- 
dell  V.  Denigy  2  Fish.  Pat.  Cas.  595;  Serrell 
V.  Collins,  1  Fish.  Pat.  Cas.  297;  Suffolk  Mfg. 
Co,  V.  Hayden,  3  Wall.  315,  18  L.  ed.  76;  Bell 
V.  Daniels,  1  Fish.  379;  Whitney  v.  Mowry, 
3  Fish.  Pat.  Cas.  157. 

When  the  patent  is  for  an  improvement  on- 
ly, whether  its  subject-matter  be  a  machine  or 
a  process,  the  recovery  is  measured  by  the  in- 
creased value  given  to  the  machine  or  process  by 
the  "improvement"  which  is  engrafted  upon  it. 

Whitney's  invention  and  patent  does  not 
cover,  either  the  entire  manufacturing  arts  or 
processes  by  which  the  perfected  product  is 
produced,  or  the  product  itself  as  a  new  ar- 
ticle of  manufacture;  but  embraces  only  an 
improvement  in  one  of  the  several  processes 
entering  into  the  fabrication  or  manufacture 
of  the  article. 

In  the  use  of  the  reheating  element  deter- 
mining the  fact  of  infringement,  the  inquiry 
is:  what  proportion  of  Mowry's  aggregate 
profit  was  due  to  or  derived  from  the  use  of 
such   element  ? 

Seymour  v.  McCormick,  16  How.  480;  Bur- 
dell  V.  Denig,  2  Fish.  Pat.  Cas.  595;  Whitney 
V.  Mowry   (Record),  3  Fish.  Pat.  Cas.  157. 

Whitney,  to  entitle  himself  to  a  recovery 
of  more  than  nominal  damages,  assuming  in- 
fringement, must  prove  either  that  he  has 
been  damaged,  lost  money  by  the  infringement, 
or  that  Mowry  has  gained  money  thereby;  he 
proves  neither. 

In  computing  damages  or  profits,  interest 
is  not  to  be  allowed  except  from  date  of  decree. 

Silshy  V.  Foote,  20  How.  378,  15  L.  ed.  953; 
Le  Roy  v.  Tatham,  22  How.  132,  16  L.  ed.  366. 

Messrs.  B.  R.  Cnrtii,  E.  W.  Stonghton, 
and  Henry  Baldwin,  Jr.,  for  appellee. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  patent  of  the  complainant,  first  granted 
to  him  on  the  25th  of  April,  1848,  and  ex- 
tended for  seven  years  from  the  25th  of  April, 
1862,  was  for  a  new  and  useful  improvement 
in  the  process  of  manufacturing  cast  iron  rail- 
road wheels.  The  specification  states  the  im- 
provement to  consist  in  taking  railroad  wheels 
from  the  molds  in  which  they  are  ordinarily 
U  Wall.  U.  JS.,  Book  20. 


cast,  as  soon  after  being  cast  as  they  are  suf- 
ficiently cool  to  be  strong  enough  to  be  moved 
with  safety,  or  before  they  had  become  so 
much  cooled  as  to  produce  any  considerable 
inherent  strain  between  the  thin  and  thick 
parts,  and  putting  them  in  this  state  into  a 
furnace  or  chamber  that  has  been  previously 
heated  to  a  temperature  as  high  as  that  of 
the  wheels  when  taken  from  the  molds.  As 
soon  as  they  are  deposited  in  this  furnace  or 
chamber,  the  opening  through  which  they  have 
passed  is  closed,  and  the  temperature  of  the 
furnace  or  chamber  and  its  contents  is  grad- 
ually raised  to  a  point  a  little  below  tltat  at 
which  fusion  commences,  *when  all  [♦627 
the  avenues  to  and  from  the  interior  are  closed 
and  the  whole  mass  is  left  to  cool  no  faster 
than  the  heat  it  contains  permeates  through 
and  radiates  from  the  exterior  surface  of 
which  it  is  composed.  By  this  process  all 
parts  of  each  wheel  are  raised  to  the  same 
temperature,  and  the  heat  they  contain  can 
only  pass  off  through  the  medium  of  the  con- 
fined atmosphere  that  intervenes  between 
them  and  the  walls  of  the  furnace  or  cham- 
ber. Consequently,  the  thinnest  and  thick- 
est parts  cool  and  shrink  simultaneously  to- 
gether, which  relieves  them  from  all  inherent 
strain  whatever  when  cold. 

The  mode  of  constructing  and  regulating 
as  well  as  heating  the  furnace  used  by  the  pat- 
entee is  then  described;  but  it  is  stated  that 
the  heat  required  to  perform  the  process  may 
be  obtained  by  the  use  of  any  other  fuel,  or 
may  be  taken  from  the  furnace  jn  which  the 
metal  is  melted  to  form  the  wheels.  This 
is  followed  by  a  description  of  some  of  the 
advantages  resulting  from  the  process  and  a. 
disclaimer  by  the  patentee,  of  his  being  the 
inventor  of  annealing  castings  made  of  iron 
or  other  metal,  when  done  in  the  ordinary 
way,  or  of  his  being  the  inventor  of  any  par- 
ticular form  or  kind  of  furnace  in  which  to 
perform  the  process.  The  claim  is  then  set 
forth  as  follows:  "But  what  I  do  claim  as 
my  invention,  and  desire  to  secure  by  letters 
patent,  is  the  process  of  prolonging  the  time 
of  cooling,  in  connection  with  annealing  rail- 
road wheels  in  the  manner  above  described; 
that  is  to  say,  the  taking  them  from  the  molds 
in  which  they  are  cast,  before  they  have  be- 
come so  much  cooled  as  to  produce  such  in- 
herent strain  on  any  part  as  to  impair  its  ul- 
timate strength,  and  immediately  after  be- 
ing thus  taken  from  the  molds,  depositing 
them  in  a  previously  heated  furnace  or  cham- 
ber, so  constructed,  of  such  materials,  and 
subject  to  such  control,  that  the  temperature 
of  all  parts  of  the  wheels  deposited  therein 
may  be  raised  to  the  same  point  (say,  a  little 
below  that  at  which  fusion  commences),  when 
they  are  allowed  to  cool  so  fast  and  no  faster 
than  is  necessary  for  every  part  of  each  wheel 
to  cool  and  shrink  simultaneously  together, 
and  no  part  before  another." 

It  is  for  an  alleged  infringement  of  this 
patent  that  the  complainant's  bill  was  filed, 
and  the  defenses  set  up  to  the  complainant's 
bill  for*  an  infringement  are,  that  the  patent 
is  void  for  want  of  novelty  in  the  invention, 
and  for  want  of  utility,  and  also  that  it  has 
not  been  infringed  by  the  defendant. 
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To  determine  how  far  these  defenses  are 
sustained  it  is  important  to  have  a  clear  ap- 
prehension of  the  state  of  the  art  when  the 
patent  was  granted,  and  of  the  invention 
which  it  was  intended  to  secure  to  the  pat- 
entee. Prior  to  the  2d  of  August,  1847,  cast- 
iron  railroad  wheels  had  heen  cast,  and  cast  in 
chills,  that  is,  they  had  been  cast  in  sand 
molds  with  an  outer  circumference  of  iron. 
The  effect  of  this  outer  circumference  was  to 
produce  a  more  rapid  chill  on  the  periphery 
of  the  wheel,  thereby  crystalizing  and  har- 
dening it,  so  that  the  wheel  was  made  strong- 
er, and  more  capable  of  resisting  the  friction 
of  the  rails.  But  the  parts  of  the  wheel  were 
of  different  thicknesses.  The  hub  and  the  rim 
were  much  thicker  than  the  plate  which  con- 
nected them  and,  of  course,  they  cooled  after 
casting  more  slowly  than  the  plate.  The  con- 
sequence of  this  unequal  cooling  was  to  pro- 
duce a  strain  between  the  thick  and  thin  parts 
that  greatly  impaired  the  strength  of  the 
640*]  wheel.  Various  devices  had  *been  made 
to  guard  against  or  to  remedy  the  mischief 
resulting  from  this  inherent  and  inevitable 
strain,  caused  by  an  unequal  contraction  in 
cooling.  The  most  common  of  these,  perhaps, 
was  casting  the  wheel  with  the  hub  in  sec- 
tions, in  order  that  the  sections  might  accom- 
modate themselves  to  the  contraction  of  the 
plate.  But  this  was  expensive.  It  required 
the  open  space  between  the  sections  to  be  filled 
up  with  other  metal,  and  generally  it  re- 
quired the  hub  to  be  hooped.  It  is  unneces- 
sary, however,  to  describe  these  devices.  It 
does  not  appear  that  in  any  of  them  the  idea 
existed  of  making  a  car- wheel  with  chilled 
tread,  straight  plates  and  solid  hub,  annealed 
and  cooled  so  as  to  leave  it  uninjured  by  the 
strain  attendant  upon  the  unequal  cooling  of 
the  thick  and  thin  parts.  Annealing  some 
kinds  of  castings  was  known  and  practiced 
before  1847.  This  is  abundantly  proved  by  the 
witnesses,  and  various  modes  of  annealing 
plain  castings  had  been  described  by  scientific 
writers  both  in  this  country  and  abroad,  be- 
fore that  time.  But  there  is  no  evidence  that 
we  have  been  able  to  discover  that  cast  iron 
car- wheels  had  ever  been  subjected  to  an  an- 
nealing process,  in  connection  with  slow  cool- 
ing, before  the  process  was  discovered  or  in- 
vented by  Whitney.  In  all  the  experiments 
made  for  annealing  other  castings  the  object 
sought  was  different,  and  in  them  all,  as 
well  as  in  the  process  described  in  the  publi- 
cations given  in  evidence,  the  effect  upon  the 
annealed  metal  or  glass  was  not  to  leave  them 
in  the  condition  in  which  it  was  sought  to 
bring  car-wheels,  with  the  crystallization  or 
chill  of  the  periphery  unimpaired,  and  the 
plate  or  thin  part  imaffected  by  strain.  Cast- 
iron  railroad  wheels  are  castings  of  a  peculiar 
kind.  The  methods  of  slow  cooling,  or  of  an- 
nealing and  slow  cooling,  which  were  applied 
to  other  castings  before  1847,  were  not  adapt- 
ed to  their  peculiarities,  or  to  what  they 
needed.  They  are  not  homogeneous  through- 
out. They  are  of  different  thickness  in  their 
several  parts,  and  hardened  at  the  tread, 
while  the  plate  and  hub  are  not  crystallized, 
but  are  soft  and  tough.  These  different  qual- 
ities of  the  different  parts  it  is  necessary  to 
862 


preserve,  and  what  was  needed  when  Whit- 
ney's invention  was  made,  was  to  pre-  [*641 
serve  thcim,  and  at  the  same  time  relieve 
against  any  strain,  caused  by  unequal  cool- 
ing, which  might  impair  the  strength  of  the 
wheel. 

If  now  we  proceed  to  inquire  what  Whit- 
ney's alleged  invention  was,  as  described  in 
his  specification  and  claim,  it  will  be  seen 
that  it  was  a  process,  not  to  make  a  car- 
wheel  nor  to  destroy  any  of  the  advantages 
which  had  already  been  secured,  but  to  add 
another.  Its  avowed  object  was  to  obtain  a 
new  value,  or  rather  exemption  from  imper- 
fection. It  was  to  remedy  the  evil  of  strain 
resulting  from  the  more  rapid  cooling  of  one 
part  of  the  wheel  than  the  cooling  of  the  other 
parts.  And  this  was  sought  to  be  accom- 
plished by  a  process  that  insured  the  cool- 
ing of  all  parts,  both  the  thick  and  the  thin, 
with  equal  slowness.  The  process  consists  of 
several  parts.  The  first  is  taking  the  wheels 
from  the  molds  after  the  melted  iron  has  been 
run  into  the  molds,  before  they  become  so 
much  cooled  as  to  produce  strain  on  any  part 
sufficient  to  impair  their  ultimate  strength. 
The  second  is  placing  the  wneels,  immediate- 
ly after  their  removal,  in  a  furnace  or  cham- 
bier  previously  heated  to  about  the  tempera- 
ture of  the  wheels  when  taken  from  the  molds, 
the  heat  in  the  furnace  being  subject  to  con- 
trol. The  third  is  applying  heat  until  the 
temperature  of  all  parts  of  the  wheels  shall 
again  be  raised  to  the  same  point  (indefinitely 
said  to  be  a  little  below  that  at  which  fu- 
sion commences).  The  fourth  and  last  stage 
in  the  process  is  allowing  the  wheels  after 
tney  have  been  thus  reheated,  to  cool  so  fast 
as,  and  no  faster  than,  is  necessary  for  every 
part  of  each  wheel  to  cool  and  shrink  simul- 
taneously toother,  and  no  one  part  before 
another.  It  is,  therefore,  a  patent  for  a  proc- 
ess, not  for  a  combination.  Neither  as  a 
whole  nor  in  parts  can  it  be  considered  with- 
out reference  to  the  ultimate  object  in  view, 
which  was  to  retard  cooling  by  a  second  ap- 
plication of  heat  supplied  until  all  parts  of 
the  wheel  are  raised  to  the  same  temperature, 
and  then  permib  the  heat  to  subside  so  grad- 
ually that  the  cooling  of  the  parts  shall  not 
only  commence  at  the  same  point  of  tempera- 
ture, higher  than  that  where  hurtful  strain 
begins,  but  shall  continue  *equable  till  r*64E 
all  artificial  heat  ceases.  The  removal  from 
the  molds  to  the  furnace  or  chamber,  the  re- 
moval at  the  time  described,  before  the  in- 
cipient strain  has  become  permanently  hurt- 
ful, and  to  a  place  where  more  heat  may  be 
applied,  and  where  the  heat  can  be  under  con- 
trol, are  parts  of  the  process  to  secure  equable 
cooling  during  the  time  when  cooling  without 
such  appliances  is  likely  to  produce  strain  and 
consequent  weakness.  It  is  apparent  that  this 
is  more  than  a  process  for  annealing.  That  is 
included,  it  is  true,  but  it  is  only  a  small 
part.  It  is  applying  foreign  heat  to  a  hot 
chilled  wheel,  at  the  point  of  time  when  it 
has  reached  a  particular  stage  of  cooling,  by 
means  of  such  foreign  heat  bringing  the  whole 
casting  up  to  a  higher  and  uniform  tempera- 
ture, and  maintaining  an  equable  abatement 
of  heat  in  a  furnace  or  chamber  under  the 
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control  of  the  operator.  We  have  sought  in 
vain  through  the  proof  submitted  in  this  case, 
for  any  satisfactory  evidence  that  this  process 
was  IcQown  before  1847,  when  Whitney  com- 
menced it,  or  that  anything  equivalent  to  the 
process  was  known.  Certainly  nothing  of  the 
kind  had  ever  been  applied  to  cast  iron  rail- 
road wheels,  and,  as  we  have  seen,  they  are 
castings  of  a  peculiar  character,  not  admitting 
of  the  treatment  that  may  be  applied  to  oth- 
er castings.  What  they  needed  was  (what 
was  substantially  described  by  one  of  the  wit- 
nesses), the  discovery  of  the  fact  that  the 
chilled  cast  iron,  constituting  one  part  of  the 
wheel,  could  be  subjected  to  heat  less  than 
that  which  would  cause  fusion,  without  pro- 
ducing any  material  effect  upon  its  hardness, 
while  the  cooling  of  other  parts  of  the  wheel 
could  be  so  prolonged  by  applying  that  heat 
externally,  as  to  enable  all  parts  to  cool  with- 
out being  subjected  to  the  strain  attendant 
on  unequal  contraction  and,  in  addition  to  the 
discovery,  they  needed  the  invention  of  a  proc- 
ess by  which  it  could  be  practically  carried 
out.  Such  a  discovery  and  such  a  process 
were  needed  for  no  other  casting^s.  The  nov- 
elty of  the  patentee's  invention  is  not  there- 
fore disproved  by  evidence  that  glass,  or  spec- 
ulum metal,  or  even  other  iron  castings  had 
been  annealed  and  slow  cooled,  prior  to  the 
643*1  time  when  it  was  made.  Of  this  there 
is  very  considerable  evidence  both  in  the  tes- 
timony of  witnesses  and  printed  publications. 
The  specification  disclaims  invention  of  an- 
nealing iron  castings  done  in  the  ordinary 
mode.  It  claims  annealing  when  applied  to 
cast  iron  railroad  wheels,  m  the  mode  gr  by 
the  process  described.  It  is  not,  therefore, 
merely  an  old  contrivance  or  process  applied 
to  a  new  object,  a  case  of  double  use.  A  new 
and  previously  unknown  result  is  obtained, 
name^":  the  relief  of  the  pUte  of  the  wheels 
from  inherent  strain  without  impairing  the 
chilled  tread,  a  result  which,  though  anxious- 
ly sought,  had  not  been  obtained  before  Whit- 
ney's invention.  We  are,  therefore,  of  opm- 
ion  that  the  defense  set  up  that  the  patent 
was  void  for  want  of  novelty  of  invention  is 

unsustained.  . 

The  validity  of  the  invention  is  next  as- 
sailed for  the  reason  that  the  process  described 
in  it,  and  claimed,  is  denied  to  be  useful,  be- 
cause it  would  destroy  the  hardness  of  the 
rim,  or  tread  of  the  car-wheel  known  as  the 
chill,  and  thus  greatly  detract  from  the  dur- 
ability and  usefulness  of  the  wheels. 

It  IS  undoubtedly  true  that  a  chilled  periph- 
ery or  tread  is  essential  to  the  usefulness  of 
a  car-wheel.  Indeed,  the  evidence  is,  that 
whenever  car-wheels  are  spoken  of,  wheels  with 
chilled  tread  are  meant,  and  any  process  which 
destroys  the  chill  must  render  them  valueless 
for  the  purposes  for  which  they  are  needed. 

It  is  also  true  that  the  fusing  point  of 
cast  iron  is  in  the  neighborhood  of  2,786  de- 
grees of  Fahrenheit,  twelve  or  fifteen  hundred 
degrees  above  the  point  at  which,  according 
to  the  evidence,  the  chill  of  the  tread  of  a 
car-wheel  would  be  destroyed.  If,  therefore, 
the  process  patented  to  Whitney  requires,  «ft- 
er  the  removal  of  the  wheel  to  the  heated  fur- 
nace or  chamber,  the  application  of  a  degree 
14  Waix. 


of   heat   closely    approximating  the   point   of 
fusion,   it  must  be  conceded  that   instead  of 
being  beneficial  it  is  positively  hurtful.     And 
this   is  what  is  contended  by  the  appellant. 
The  objection  seems  to  be  aimed  at  the  suffi- 
ciency of  the  description  of  the  *pat-    [*644 
entee's    invention,    which     it    is    abundantly 
proved  he  practiced  successfully  through  many 
years,   rather   than   at   its   utility.      Whitney 
conceived   a   process   and   practiced   it.     That 
process  may  have  been  a  highly  useful  inven- 
tion  and,    therefore,   patentable,   and   yet   he 
may  have  failed  so  to  describe  it  as  to  teach 
the   public  how   to  practice   it.    The   law   re- 
quires every  inventor,  before  he  can   receive 
a  patent,  to  furnish  a  specification  or  a  writ- 
ten description  of  his  invention  or  discovery, 
and  of  the  manner  and  process  of  making,  con- 
structing,  using  and  compounding  the   same, 
in  such  full,  clear,  and  exact  terms,  avoiding 
imnecessary  prolixity,   as  to  enable  any  per- 
son skilled  in  the  art  or  science  to  which  it 
appertains,  or  with  which  it  is  most  nearly 
connected,  to  make,  construct,  compound,^  and 
use  the  same.     The  specification,  then,  is  to' 
be  addressed  to  those  skilled  in  the  art,  and 
is  to  be  comprehensible  by  them.     It  may  be 
suflicient,   though   the  unskilled  may   not  be 
able  to  gather  from  it  how  to  use  the  inven- 
tion.    And  it  is  evident  that  the  definiteness 
of  a  specification  must  vary  with  the  nature 
of  its  subject     Addressed  as  it  is  to  those 
skilled  in  the  art,  it  may  leave  something  to 
their  skill  in  applying  the  invention,  but  it 
should  not  mislead  them.     The  objection  here 
is  that  in  describing  the  degree  of  heat  to  be 
applied  after  the  wheels  have  been  deposited 
in  the  heated  chamber,  the  patentee  states  it 
to  be  such  that  the  temperature  of  all  parts 
of  the  wheels  **may  be  raised  to  the  same  point 
(say  a  little  below  that  at  which  fusion  com- 
mences)," and  the  defendant  insists  that  this 
amounts  to  a  direction  to  raise  the  heat  to 
a  degree  that  must  destroy  the  chill   of  the 
tread,  and  thus  render  the  casting  valueless 
as   a   railroad   car- wheel.     But  it   is   obvious 
that  only  vague  and  uncertain  directions  could 
have  been  given  respecting  the  extent  to  which 
the  heat  is  necessary  to  be  raised.     It  must 
differ  with  the  difference  in  the   progress  of 
cooling    which    has   taken    place    before     the 
wheels    are    removed    from    the    molds.      The 
process  requires  this  removal  before  they  have 
become  so  much  cooled  as  to  produce  such  in- 
herent strain  on  any  part  as  to  impair  its  ul- 
timate strength.    Precisely  when  such  a  strain 
begins   cannot     •be    known.     Cooling    [♦645 
commences  the  instent  the   casting   is   made, 
and  with  cooling  commences  contraction,  and 
strain   must   soon   follow.     Plainly,   it   is   im- 
possible to  describe  the  point  of  time  when  the 
strain  has  proceeded  so  far  as  to  impair  the 
ultimate  strength  of  any   part  of  the  wheel. 
That,  in  the  nature  of  things,  must  be   left 
to  the  judgment  of  the  operator.     But  before 
that  time  the  strain  may  be  checked,  and  this 
is  what  is  contemplated  by  raising  the  tem- 
perature of  all  parts  of  the  wheel  to  the  same 
point  or  degree.    The  moment  that    is    done 
the  strain  ceases,  and  the  primaiy  object  of 
the  patentee's   process  is  accomplished.     The 
state  of  things  is  reproduced  which   existed 
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before  the  contraction  and  attendant  strain 
began,  when  the  slow  cooling  is  allowed  to  fol- 
low in  an  atmosphere  so  heated  and  regulated 
that  each  part  of  the  wheel  loses  its  heat  at 
an  equal  pace  with  all  others. 

Now,  anyone  skilled  in  making  cast-iron 
railroad  car  wheels  in  view  of  this  Epecifica- 
tion  must  see  that  the  object  of  the  process  is 
to  relieve  from  and  guard  against  hurtful  strain, 
without  destroying  the  chill,  and  that  heat 
is  applied  only  for  that  purpose.  It  requires 
no  particular  science  or  skill  to  enable  an 
operator  to  perceive  that  the  moment  all  parts 
of  the  wheel  are  raised  from  a  point  above 
where  serious  strain  begins,  and  where  yet 
the  thick  and  thin  parts  are  in  different  stages 
of  cooling,  to  a  stage  where  the  degree  of  tem- 
perature of  all  parts  is  the  same,  and  above 
the  degree  where  serious  strain  commenced, 
the  thing  sought  has  been  attained.  Then  the 
avowed  purpose  of  the  inventor  has  been  ac- 
complished. It  would  be  most  unreasonable 
to  read  the  directions  of  the  specification  with- 
out reference  to  the  object  which  they  profess 
to  have  in  view.  The  evidence  is  that  the 
chill  is  formed  while  the  casting  is  in  the 
mold,  and  that  the  hurtful  strains  commenc,? 
after  the  formation  of  the  chill.  Indeed,  it  is 
manifest  there  can  be  no  strain  until  the  chill 
is  complete.  It  must  be,  therefore,  that  all 
the  heat  which  is  needed  to  relieve  from  the 
strain  is  that  which  suffices  to  raise  the  tem- 
perature of  the  thin  part,  or  plate,  to  the  de- 
gree at  which  the  strain  commenced — ^a  lower 
646*]  •temperature  than  that  which  existed 
when  the  chill  was  formed.  Hence  an  opera- 
tor, in  following  the  directions  of  the  speci- 
fication, would  be  taught  by  his  practical 
knowledge  that  the  instant  all  parts  of  the 
wheel  had  been  heated  to  that  temperature 
no  more  heat  was  needed. 

And  we  do  not  think  it  a  fair  construction 
of  the  patentee's  language  to  hold  that  it  re- 
quires the  heat  to  be  taised  in  all  cases  to  a 
degree  only  a  little  below  the  point  of  fusion. 
He  does  not  attempt  to  give  any  more  definite 
direction  than  that  all  parts  of  the  wheel 
must  be  raised  to  the  same  temperature,  sug- 
gesting in  a  parenthesis  "(say,  a  little  below 
that  at  which  fusion  conunences ) ."  He  fixes 
a  maximum.  The  heat  must  not  reach  the 
point  of  fusion,  and  the  prescribed  minimum 
18  that  degree  where  the  heat  of  the  different 
parts  of  the  wheel  is  equal.  Within  those 
limits  the  degree  is  left  to  the  judgment  of 
the  operator,  and  within  those  limits  it  is 
clear  from  the  evidence  that  the  process  may 
be  applied  without  injury  to  the  chill.  The 
proof  is  that  it  has  been  successfully  applied 
in  the  manufacture  of  a  vast  number  of 
wheels,  and  that  failure  has  been  very  rare. 

There  are  some  witnesses  who  have  testi- 
fled  that  the  Whitney  process,  as  they  under- 
stand it,  would  destroy  the  chill  of  the  wheel. 
But  they  explain  their  understanding  to  be 
that  the  wheels  are  to  be  reheated  to  a  de- 
cree far  beyond  what  is  required  to  relieve 
from  strain,  and  thus  heated  for  no  purpose. 
They  keep  in  sight  the  maximum  limit,  and 
approach  near  to  that,  overlooking  entirely 
tne  minimum,  and  disregarding  the  single  ob 
ject  of  the  process,  namely :  relief,  of  the  plate  ' 
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or  thin  part  of  the  wheel,  from  the  strain 
caused  by  unequal  contraction. 

We  are,  therefore,  of  opinion  that  the  pat- 
ent is  not  void  fof  want  of  utility,  and  that 
the  specification  sufficiently  describes  the  proc- 
ess invented  and  claimed. 

The  remaining  defense  is  a  denial  that  the 
process  conducted  by  the  defendant  is  an  in- 
fringement of  W^hitney's  patent. 

What  the  process  of  the  defendant  was  is 
clearly  set  out  *in  a  patent  which  he  ['647 
obtained  on  the  7th  of  May,  1861.  It  con- 
sists in  placing  in  a  pit  the  wheels  as  they  are 
turned  out  of  the  molds  red  hot,  wich  a  layer 
of  charcoal  beneath  the  lowest  wheel,  and  a 
layer  between  each  wheel  as  well  as  above  the 
uppermost,  and  covering  the  pit  with  a  perfo- 
rated metal  plate.  The  charcoal  is  ignited  by 
the  hot  wheels,  and  just  sufficient  air  is  ad- 
mitted to  effect  combustion  of  the  coal.  Thus 
the  wheels  are  reheated  and  permitted  grad- 
ually to  cool.  There  are  some  minor  details 
which  it  is  unnecessary  to  mention.  So  far 
as  relates  to  reheating  the  wheels  and  retard- 
ing the  cooling  by  the  application  of  addition- 
al heat,  it  is  obvious  that  the  process  is  sub- 
stantially the  same  as  that  covered  by  the 
complainant's  patent.  Tlie  object  is  the  same 
and  the  mode  of  attaining  it  is,  in  substance, 
the  same.  The  purpose  of  the  charcoal  in- 
terlaid with  the  wheels  is  avowed  to  be  to 
heat  them  in  the  pit  to  a  proper  temperature, 
prolonging  the  heat  and  permitting  them  to 
cool  gradually  in  a  given  time  said  to  be  sev- 
enty-two hours,  more  or  less,  as  may  be  found 
necessary  for  the  annealing  operation.  The 
rapidity  of  combustion  of  the  charcoal  is  reg- 
ulated by  a  damper  in  the  flue.  And  this 
process  is  followed,  as  the  specification  ex- 
plains, that  the  different  parts  of  the  wheels 
may  adjust  themselves  to  each  other,  and  ac- 
commodate the  unequal  contraction  which  re- 
sults from  the  process  of  chilling.  It  is  un- 
der this  patent,  and  in  accordance  with  its 
directions,  that  the  defendant  has  prepared 
his  car-wheels  for  market.  As  the  object  of 
the  patentees  is  the  same,  relief  from  the 
strain  incident  to  unequal  contraction,  the  on- 
ly inquiry  is  whether  the  object  is  attained 
by  substantially  the  same  means.  The  idea 
of  Whitney  was,  imdoubtedly,  arresting  con- 
traction before  any  remediless  strain  had  com- 
menced, and  regulating  the  progress  of  cooling 
so  that  all  parte  of  the  wheel  may  maintain  an 
equal  temperature  at  all  stages  of  cooling.  Mani- 
festly the  process  of  the  defendant  embodied 
the  same  idea,  and  carried  it  out  by  means 
identical  in  principle.  It  reheats  the  wheels 
when  removed  from  the  molds  to  the  cham- 
ber or  pit.  It  prolongs  the  cooling  in  con- 
nection with  the  reheating,  *and  it  [*648 
subjects  the  rapidity  of  cooling  to  control  of 
the  operator.  The  form  or  structure  of  the 
furnace,  chamber  or  pit,  is  not  claimed  by 
either  patentee. 

It  hardly  seems  necessary  to  resort  to  the 
opinions  of  experts  in  order  to  reach  the  con- 
clusion that  the  process  of  the  defendant  is 
only  formally  different  from  that  of  Whit- 
ney, while  the  essential  element  of  the  two 
processes  is  the  same.  But  the  testimony  of 
the  experts  examined,  taken  as  a  whole,  clear- 
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ly  supports  such  a  conclusion.  It  is  true 
some  of  the  witnesses  testify  that  in  their 
opinion  the  processes  are  different;  but  when 
they  attempt  to  describe  the  difference  they 
point  out  only  matters  which  are  merely  for- 
mal, only  variances  in  the  mode  of  using  the 
same  process.  On  the  other  hand,  several  wit- 
nesses, entirely  competent  to  apprehend  the 
principle  of  the  invention  and  the  devices  for 
practically  using  it,  have  testified  that  the 
processes  of  the  defendant  and  of  the  com- 
plainant are  substantially  the  same  in  prin- 
^  ciple,  mode  of  operation,  and  in  the  effect 
produced.  We  must,  therefore,  conclude  that 
the  charge  of  infringement  made  in  the  bill 
has  been  sustained,  and  that  the  complainant 
was  entitled  to  a  decree  for  an  injunction 
and  an  account. 

We  come  next  to  the  consideration  of  the 
accoimt  stated  by  the  master  and  confirmed 
by  the  circuit  court. 

The  master  reported  that  Mowry,  the  de- 
fendant, used  Whitney's  process  in  the  manu- 
facture of  19,819  wheels,  and  the  account  has 
been  stated  on  that  basis.  For  the  use  of 
the  process  in  making  these  wheels  the  de- 
fendant has  been  charged  with  $91,501.86  as 
profits  made  by  him  (more  than  $4.60  on  each 
wheel),  besides  $19,984.21  interest  upon  such 
profits  to  the  first  day  of  August,  1868,  and 
the  further  sum  of  $10,980.22,  being  interest 
from  August  1,  1868,  to  August  1,  1870. 

It  is  very  obvious,  in  view  of  the  evidence 
in  the  case,  that  the  account  has  been  erro- 
neously stated.  The  patentee  himself,  in  1862, 
when  applying  for  an  extension  of  his  pat- 
ent, stated,  imder  oath,  that  he  believed  there 
was  no  essential  difference  in  the  cost,  per 
pound,  of  making  cast  iron  chilled  car-wheels  of 
the  various  patterns,  and  by  the  different  modes 
in  use,  provided  the  same  skill  and  system 
controlled  the  manufacture;  that  by  his  proc- 
ess he  was  enabled  to  make  them  lighter  than 
those  made  in  any  other  way  for  a  similar 
service  and,  therefore,  could  afford  to  sell 
them  at  the  same  price  per  wheel  as  other 
makers,  and  save  the  cost  of  the  difference  in 
weight;  that  this  saving  of  metal  he  deemed 
to  measure  the  essential  advantage  he  had 
over  his  competitors,  and  also  the  profits  aris- 
ing from  his  patent,  and  he  estimated  that 
ten  pounds  per  wheel  would  be  a  fair  average 
of  the  metal  saved  by  his  process.  If 
649*1  *he  was  correct  in  this  statement  the 
profits  arising  from  the  use  of  his  patent  in 
manufacturing  19,819  wheels  (valuing  iron  at 
the  price  proved  to  have  been  paid  for  it  by 
the  defendant)  must  have  been  less  than  $5,- 
500,  instead  of  over  $81,000,  decreed  in  the 
circuit  court — ^about  thirty  cents  per  wheel, 
instead  of  $4.60.  It  is  not  an  imfair  pre- 
sumption that  if  the  profit  to  the  patentee 
was  no  greater  than  he  claimed  it  was,  it 
could  not  have  been  more  when  the  invention 
was  used  by  an  infringer.  Now,  it  is  clear 
that  Whitney  is  not  entitled  to  receive  more 
than  the  profits  actually  made  in  consequence 
of  the  use  of  his  process  in  the  manufacture 
of  the  19,819  wheels.  It  is  the  additional  ad- 
vantage the  defendant  derived  from  the  proc- 
ess— advantage  beyond  what  he  had  without 
it — for  which  he  must  account.  But  he  has 
been  held  liable  far  above  this.  The  master 
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reported,  in  the  first  instance,  the  difference 
between  the  cost  of  the  wheels  and  the  prict 
for  which  they  were  sold  at  the  profits  real; 
ized  by  Mowry,  thus  ch&rging  him  the  profit 
obtained  from  the  entire  wheel,  instead  of  that 
resulting  from  the  use  of  Whitney's  invention 
in  a  part  of  the  manufacture;  and  this,  though 
he  found  at  the  same  time  and  reported  that 
Mowry  had  built  up  his  business  before  he 
commenced  the  use  of  Whitney's  process;  that 
the  use  of  the  process  did  not  diminish  the 
cost  of  making  wheels,  but  increased  it;  that 
while  he  used  the  process  he  used  the  same 
quality  of  iron  that  he  had  used  before,  and 
made  no  difference  in  the  weight  or  form  of 
the  wheels,  or  in  their  price,  and  that  the  wheels 
made  by  him  before  he  commenced  the  use  of 
Whitney's  invention,  and  since  he  has  aban- 
doned it,  have  sold  as  readily  and  at  the  same 
prices  as  those  manufactured  by  that  process. 

Exception  was  taken  to  the  charge  of  the 
profit  made  by  the  entire  manufacture  of  the 
wheel,  including  not  only  the  selection  and 
mixing  of  the  iron,  but  its  melting,  pouring 
into  molds,  forming  the  chill,  removii^  from 
the  molds  and  cleaning,  as  well  as  annealing  and 
slow  cooling;  and  the  case  was  again  sent  to 
the  master  with  instructions  to  inquire: 

•First.  WhetSier  the  wheels  made  and  [*65Q 
sold  by  the  defendant  had,  or  could  have  been 
made  to  have  any  market  value  without  be- 
ing subjected  to  the  process  patented  to  Whit- 
ney;  and, 

Second.  If  they  had  or  could  have  been 
made  to  have  such  value  by  any  annealing  or 
slow  cooling  process,  outside  of  the  Whitney 
patent,  how  much  additional  value,  if  any, 
thcjy  derived  from  being  subjected  to  that  pat- 
ented process. 

To  this  the  master  returned  that  he  was 
unable  to  report  any  division  of  profits;  and, 
being  uninformed  as  to  what  was  covered  by 
the  patent,  he  reported  that,  if  the  entire  proc- 
ess of  reheating  and  prolonging  the  cooling 
used  by  Mowry  in  the  manufacture  of  the 
wheels  was  xn  infringement  of  the  complain- 
ant's patent,  the  total  profit  realized  by  the 
defendant  from  the  manufacture  and  sale  of 
the  wheels  was  due  to  the  use  by  him  of  the 
complainant's  invention  He  reported,  second- 
ly: that  if  there  was  no  infringement  of  the 
complainant's  patent  imless  the  wheels  are 
subjected  to  the  process  of  reheating;  that  is 
to  say,  if  the  process  of  slow  cooling  used  in 
connection  with  reheating  is  old,  and  not  a 
part  of  the  complainant^  invention,  nor  in- 
cluded in  his  patent;  no  part  of  the  profits 
realized  by  the  defendant  from  the  manufac- 
ture and  sale  of  the  wheels  was  due  to  the 
use  by  him  of  the  complainant's  invention. 
This  second  finding  of  the  master  the  court  set 
aside.  But  he  further  found  that,  had  the 
wheels  manufactured  by  the  defendant  been 
left  to  cool  in  the  open  air,  they  would  have 
had  no  value  as  car-wheels,  and  have  been 
worth  only  the  value  of  the  iron  of  which  they 
were  made;  that  reheating  in  connection  with 
slow  cooling,  or  slow  cooling  without  reheat- 
ing, is  indispensable  to  make  marketable  cast 
iron  wheels  of  the  configuration  of  those  made 
by  the  defendant;  that  there  is  no  reheating 
process  for  the  manufacture  of  cast  iron  car- 
wheels  outside  of  the  complainant's  patent. 
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The  master  also  found  that  the  wheels  could 
have  been  removed  from  the  molds  and  fin- 
ished without  being  subjected  to  the  reheating 
process,  or  without  any  extraneous  heat,  ana 
he  specified  two  modes  in  which  it  might  be 
done.  Wheels  so  manufactured,  he  reported, 
have  and  did  have  during  all  the  time  in  which 
the  defendant  used  the  complainant's  process, 
a  market  value  equal  to  that  of  wheels  man- 
ufactured by  that  process.  There  are  some 
other  findings  which  may  be  briefiy  noticed: 

1.  That  the  19,810  wheels  were  annealed 
wheels  and  sold  as  sudi. 

2.  That  if  the  complainant's  patent  includes 
prolonging  the  time  of  cooling  the  wheels,  as 
used  by  the  defendant,  the  process  conferred 
upon  them  their  entire  market  value,  above 
their  weight  in  iron;  but  not  so  if  tne  com- 
plainant's patent  covers  only  the  application 
of  extraneous  heat  to  the  wheels  after  they 
are  taken  from  the  molds. 

3.  That  taking  annealing  to  mean  reheating 
634*]  in  conn^ion  *with  slow  cooling,  no 
Ofther  process  of  annealing  in  connection  with 
slow  cooling  than  that  patented  to  the  com- 
plainant and  that  described  in  the  patent  of 
the  defendant,  appears  to  have  been  known. 

4.  That  the  wheels  made  by  the  defendant 
required  no  treatment  other  than  that  de- 
scribed in  the  complainant's  patent,  to  com- 
plete them  as  annealed  wheels. 

5.  That  still  taking  annealing  to  mean  re- 
heating in  connection  with  slow  cooling,  the 
annealed  wheels  could  not  have  been  maae  by 
any  process  outside  the  complainant's  patent. 

Upon  these  findings  the  court  decreed 
against  the  defendant  Ihe  entire  profits  made 
by  him  in  the  manufacture  and  sale  of  the 
wheels  from  beginnfng  to  end;  not  only  the 
profits  resulting  from  the  reheating  and  r^u- 
uited  slow  cooling  in  connection,  but  also  those 
which  may  have  resulted  from  mixing  and  melt- 
ing the  iron,  casting  in  molds,  making  the 
ehill,  and  from  the  possible  advance  on  the 
iron  above  its  cost,  with  interest  on  the  whole. 

lliis  we  think  was  an  error.  The  findings 
of  the  master  justified  no  such  decree.  It 
must  be  conceded  that  the  findings  are  incom- 
plete, obscure  and  in  some  particulars  incon- 
gruous, but  it  is  not  a  legitimate  construction 
of  them  taken  together,  that  the  benefit  which 
the  defendant  derived  from  the  use  of  the 
complainant's  invention  was  equal  to  the  ag- 
gregate of  profits  he  obtained  from  the  man- 
ufacture and  sale  of  the  wheels  as  entireties, 
after  they  had  been  completed.  It  is  as  true 
of  a  process  invented  as  an  improvement  in 
a  manufacture,  as  it  is  of  an  improvement  in 
a  machine,  that  an  infringer  is  not  liable  to 
tbe  extent  of  his  entire  profits  in  the  manu- 
facture. Jones  V,  Morehead,  1  Wall.  155,  17 
L.  ed.  662;  Seymour  v.  McCormiok,  16  How. 
480.  If  the  wheels  made  by  the  defendant 
would  have  had  no  market  value  above  that 
of  cast  iron  if  they  had  not  been  annealed  and 
Blow  cooled,  the  same  may  be  said  if  they  had 
been  cast  without  a  chill.  The  same  principle, 
therefore,  which  gives  to  the  complainants  the 
aggr^^te  profits  of  the  entire  manufacture 
would  give  the  same  profits  to  a  patentee  of 
051*]  the  process  of  chilling,  *if  there  were 
one,  and  as  there  are  many  processes  in  the 
manufacture,  for  each  of  which  it  is  conceiv- 
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able  there  might  be  a  patent,  and  as  every 
one  of  the  processes  is  necessary  to  make  a 
marketable  wheel,  an  infringer  might  be 
mulcted  in  several  times  the  profits  he  had 
made  from  the  whole  manufacture.  We  can- 
not assent  to  such  a  rule.  The  question  to 
be  determined. in  this  case  is:  what  advantage 
did  the  defendant  derive  from  using  the  com- 
plainant's invention  over  what  he  had  in  us- 
ing other  processes  then  open  to  the  public 
and  adequate  to  enable  him  to  obtain  an 
equally  li^neficial  result?  The  fruits  of  that 
advantage  are  his  profits.  The^  are  all  the  ' 
benefits  he  derived  from  the  existence  of  the 
Whitney  invention.  It  is  found  that  there 
were  other  processes  by  which  the  inherent 
strain  caused  by  unequal  cooling  could  be  and 
was  prevented,  counteracting  which  strain 
was  the  sole  object  of  the  complainant's  in- 
vention, and  a  car  wheel  could  be  prepared 
for  similar  service,  valuable  in  the  market, 
and  salable  at  a  price  not  less  than  was  ob- 
tained for  those  which  the  defendant  manu-. 
factured.  The  inquiry  then  is:  What  was  the 
advantage  in  cost,  in  skill  required,  in  o<m- 
venience  of  operation,  or  marketability,  in 
bringing  car-wheels  by  Whitney's  process  from 
the  condition  in  which  they  are  when  taken 
hot  from  the  molds,  to  a  perfected  state,  over 
bringing  them  to  the  same  state  by  those 
other  processes,  and  thus  rendering  them 
equally  fit  for  the  same  service?  That  ad- 
vantage is  the  measure  of  profits.  It  is  quite 
unimportant  what  name  was  given  to  the  prod- 
ucts of  the  processes,  whether  one  could  be 
called  annealed  wheels  and  the  other  could  not, 
except  so  far  as  affected  their  marketability. 

We  have  already  noticed  that  the  court 
overruled  the  alternative  finding  of  the  mas- 
ter, that  if  there  is  no  infringement  of  the 
complainant's  patent  unless  the  wheels  are 
subjected  to  tne  process  of  reheating — ^that 
is  to  say,  if  the  process  of  slow  cOoling  used 
in  connection  witn  reheating  is  old,  and  not 
a  part  of  the  complainant's  invention,  no  part 
of  the  profit  derived  by  the  defendant  from 
the  manufacture  and  sale  of  the  wheels  was 
due  to  the  use  by  him  of  that  invention. 
♦One  exception  taken  to  this  finding  [*652 
was  that  not  only  the  entire  process  described 
in  the  patent,  but  each  part  of  such  entire 
process  was  the  invention  of  the  complainant, 
and  the  use  of  any  material,  substantial,  and 
essential  part  of  such  entire  process,  the  slow 
cooling  being  a  substantial  and  material  part, 
whereby  only  an  improved  chilled  cast-iron 
railroad  wheel  could  be  made,  and  beneficial 
effects  the  same  in  kind  if  not  in  degree  at- 
tained, that  were  attained  by  the  complain- 
ant's entire  process,  is  an  infringement  of 
complainant's  patent,  and  the  profits  derived 
from  the  use  of  such  material,  substantial  and 
essential  part,  should  be  accounted  for  in  this 
case.  This  exception  the  court  sustained  and 
thereby  held  that  the  defendant  is  chargeable 
with  the  profits  he  derived  from  slow  cooling 
alone.  We  cannot  assent  to  this.  The  pat- 
ent is  for  an  entire  process,  made  up  of  several 
constituents.  The  patentee  does  not  claim 
to  have  been  the  inventor  of  the  constituents. 
The  exclusive  use  of  them  singly  is  not  se- 
'  cured  to  him.  What  is  secured  is  their  use 
when  arranged  in  the  process.    Unless  one  of 
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them  is  employed  in  making  up  the  process, 
and  as  an  element  of  it,  the  patentee  cannot 
prevent  others  from  using  it.  As  well  mi^ht 
the  patentee  of  a  machine,  every  part  of  which 
is  an  old  and  known  device,  appropriate  the 
exclusive  use  of  each  device,  though  employed 
singly,  and  not  combined  with  the  others  as  a 
machine.  The  defendant  was  not,  therefore, 
responsible  for  slow  cooling  alone,  or  for  the 
profits  he  derived  from  it.  He  was  liable  to 
accoimt  for  such  profits  only  when  he  used 
«low  cooling  in  connection  with  reheating  in 
the  manner  described  in  Whitney's  claim  sub- 
stantially, or  when  extraneous  heat  was  em- 
ployed to  retard  the  progress  of  cooling.  We 
have  said  that  slow  "cooling  is  not  claimed  in 
the  specification  as  the  invention  of  the  pat- 
entee. And  it  is  found  by  the  master  that 
there  are  other  modes  of  slow  cooling,  and 
«ven  other  modes  of  relieving  against  the  in- 
herent strain  caused  by  imretarded  cooling, 
than  that  practised  by  the  complainant  and 
claimed  by  him.  Though,  therefore,  slow  cool- 
ing is  an  essential  part  of  the  complainant's 
process,  it  is  an  equally  essential  part  of  oth- 
«53*]  er  processes  which  *the  defendant  was 
at  liberty  to  use  in  preparing  his  car-wheels 
for  market. 

We  add  only  that  in  our  opinion  the  defend- 
ant should  not  have  been  charged  with  inter- 
est before  the  final  decree.  The  profits  which 
are  recoverable  against  an  infringer  of  a  pat- 
ent are  in  fact  a  compensation  for  the  injury 
the  patentee  has  sustained  from  the  invasion 
of  his  right.  They  are  the  measure  of  his 
damages.  Though  called  profits,  they  are  real- 
ly damages,  and  imliquidated  until  the  decree 
is  made.  Interest  is  not  generally  allowable 
upon  unliquidated  damages.  We  will  not  say 
that  in  no  possible  case  can  interest  be  al- 
lowed. It  is  enough  that  the  case  in  hand  does 
not  justify  such  an  allowance.  The  defend- 
ant manufactured  the  wheels  about  which  the 
complaint  is  made  under  a  patent  granted 
to  him  in  1861.  His  infringement  of  the 
complainant's  patent  was  not  wanton.  He 
bad  before  him  the  judgment  of  the  Patent 
OflSce  that  his  process  was  not  an  invasion  of 
the  patent  granted  to  the  complainant,  and 
though  this  does  not  protect  him  against  re- 
sponsibility for  damages,  it  ought  to  relieve 
him  from  liability  to  interest  on   profits. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded,  with  instructions 
to  proceed  in  accorda/nce  uAth  the  rules  laid 
down  in  this  opinion, 

442*1  'THE  SCHUYLKILL  &  DAUPHIN  IM- 
PROVEMENT &  RAILROAD  COMPANY, 
The  Bear  Mountain  Franklin  Coal  Com- 
pany, et  al.,  Plffs.  in  Err., 

V, 

SAMUEL  A.  MUNSON  et  al. 
(See  S.  C.  14  Wall.  442>452.) 
Second  survey — question,  when  must   he  sub- 
mitted to  jury — ambiguous  charge — author- 
ity for  survey — lost  records,  proof  of. 

1.  In  Pennsylvania,  after  a  survey  made  and  re- 
turned Into  office,  a  second  survey  without  an  or- 
der of  the  board  of  property  is  void,  and  cannot 
l^ve  the  warrantee  any  rights,  either  against  the 
state  or  any  other  claimant  of  the  tract. 

2.  Judges  are  not  required  to  submit  a  Ques- 
tion to  a  jury  unless  there  is  evidence  upon  which 
a  Jury  can  properly  proceed  to  find  a  verdict  for  the 
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party  producing  It,  upon  whom  the  onus  of  proof  tl 
imposed. 

3.  If  the  charge  of  a  judge  is  merely  ambiguons, 
the  party  dissatisfied  with  it  sho^jld  request  to  have 
it  made  clear  before  the  Jury  leave  the  bar. 

4.  A  survey  in  Pennsylvania  is  not  evidence, 
without  first  showing  an  authority  to  make  it  or 
proving  that  such  authority  existed  and  was  after- 
wards lost. 

5.  Lost  records  may  be  proved  by  secondary  evi- 
dence.  but  their  former  existence  and  loss  must  first 
be  established  by  competent  proof;  and  evidence^ 
merely  showing  that  they  do  not  exist,  is  not  suffi- 
cient to  establish  either  of  those  requirements. 

[Mr.  Justice  Strong,  having  been  of  counsel  for 
one  of  the  parties,  did  not  sit  in  this  cause.] 

[No.    160.] 

Argued  Apr.  9,  1872.     Decided  Apr.  22,  1872. 

T  N  ERROR  to  the  Circuit  Court  of  the  Unit- 
L  ed  States  for  the  Eastern  District  of  Penn- 
sylvania. 

The  case  is  stated  hy  the  court; 

Mr,  Nathan  H.  Sharpleao,  for  plaintiffs 
in  error: 

1.  The  learned  court  below  erred  in  charg- 
ing the  jury  that  "no  subsequent  official  sur- 
vey of  this  land,  imder  these  warrants,  witn- 
out  a  warrant  of  survey  or  order  of  the  board 
of  property,  was  authorized;  therefore,  if  the 
jury  take  the  same  view  of  the  evidence  as  the 
court,  the  verdict  should  be  for  the  plain- 
tiffs," as  set  forth  in  the  bill  of  exceptions  to 
their   charge. 

2.  The  same  learned  court  erred  in  charging 
as  set  forth  in  the  preceding  assignment  of 
error,  for  the  reason  thirt  it  thereby  withdrew 
from  the  jury  the  consideration  of  the  Ques- 
tion as  to  whether  or  not  there  might  nave 
been,  in  this  case,  an  order  of  the  board  of 
property  for  the  resurvey  made  by  Wheeler, 
the  evidence  of  which  order  has  been  lost. 

The  second  assignment  of  error  is  the  one 
which  will  be  pressed. 

Granting  the  ^neral  rule  to  be,  as  it  un- 
questionably is  in  Pennsylvania  {Bellas  v. 
Cleaver,  40  Pa.  260,  per  Thompson,  J.;  Oratz 
v.  Beates,  45  Pa.  495,  same  judge;  and  Hughes 
v.  Stevens,  43  Pa.  197,  per  Strong,  J.)  that 
after  a  survey  upon  a  warrant  has  been  re- 
turned and  accepted  the  warrant  is  functus 
officio,  and  that  no  title  under  a  resurvey  can 
be  made,  unless  such  resurvey  was  ordered  by 
the  board  of  property,  what  do  we  find  on  com- 
ing to  apply  the  rule  to  the  facts  of  this  case? 

July  1,  1793,  Jacob  Yeager  applied  to  the 
land  office  for  a  warrant  of  four  himdred  acres 
of  land  in  Berks  county;  paid  for  that  quan- 
tity to  the  commonwealth;  within  fourteen 
months  procured  a  survey  of  so  much  land  in 
Berks  county,  to  be  returned  to  the  land  office 
and  accepted;  he  and  they  through  whom  his 
title  came  to  the  defendants  below,  paid  taxes, 
and  were  in  peaceable,  undisturbed  possession 
of  this  tract  for  thirty-five  years;  and  now, 
the  land  having  been  tested  and  several  valu- 
able coal  veins  found  upon  it,  and  improve- 
ments at  a  great  expense  having  been  put  up- 
on it,  we  are  to  be  turned  out  of  possession 
by  a  speculator,  who  has  become  the  holder 
of  an  overlying  warrant,  issued  thirty-five 
years  after  the  one  under  which  we  claim;  the 
jurior  warrant,  moreover,  having  attained  al- 
so the  ripe  age  of  thirty-five  years,  before  its 
holder  thought  it  worth  while  to  claim  actual 
possession  under  it. 

No  layman  could  be  made  tQ  understand 
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this  as  other  than  manifest  injustice  and  a 
grievous  wrong. 

And  it  can  fare  but  little  better  with  an 
educated  lawyer.  The  land  office  of  Pennsyl- 
vania has  always  been  in  the  hands  of  laymen ; 
it  would  be  imreasonable  to  expect  of  them  to 
preserve  accurate,  written  memorials  of  all 
their  proceedings  in  each  of  the  many  thou- 
sands of  warrants  issued  thereout;  their  min- 
utes are  not  records.  Sergeant,  Land  Laws,  172. 

The  court  and  jury  allow  them  no  more 
weight  than  in  their  judgment  they  are  enti- 
tled to.  Ch.  J.  Tilghman,  White  v.  Kyle,  G 
Serg.  &  R.   109. 

"Diey  were  often  very  imperfectly  kept.  In- 
troduction to  Houston  on  Land  Titles  in  Penn- 
sylvania, pp.  3,  4. 

Now,  when  the  Vanderslice  surveys  were 
returned,  what  appeared  to  everyone? 

I.  They  had  been  made  out,  of  his  district 
and  jurisdiction,  in  another  county.  An  act 
just  passed,  and  which  had  not  then  received 
any  judicial  construction  (§  6,  act  Apr.  3, 
1792,  Bright.,  Purd.  Dig.  p.  631,  pi.  82),  de- 
clared: "Every  survey  made  by  any  deputy- 
surveyor  without  his  proper  district  shall  be 
void  and  of  none  effect." 

II.  The  survey  was  bad  upon  its  face.  No 
one  could  possibly  have  found  the  land  from 
it;  it  did  not  even  inform  the  warrantee  in 
what  county  his  new   possession    lay;    and, 

III.  A  caveat  was  immediately  filed  by  par- 
ties in  Northumberland  county,  who  claimed 
the  land  under  an  earlier  warrant. 

There  is  every  reason  to  suppose  that  this 
matter  was  called  to  the  attention  of  the  court 
of  property,  consisting  at  that  time  of  the  sec- 
retary of  the  land  office,  the  receiver  general, 
the  surveyor  general,  and  master  of  the  rolls 
for  the  time  being  or  any  three  of  them  (act 
of  Jan.  8,  1791,  Bright,  Purd.  Dig.,  Laws  of 
Pa.  p.  619,  pi.  8) ;  and  that  they,  by  a  min- 
ute probably  indorsed  on  the  back  of  a  new 
copy  of  the  warrant  placed  in  Wheeler's 
hands,  ordered  the  survey.  .Upon  any  other 
theory  it  is  impossible  to  understand  the  ac- 
ceptance of  the  return  of  the  resurvey  made 
by  Wheeler.  The  practice  of  the  land  office  at 
that  time  was,  that  the  original  warrant  re- 
mained in  the  office  of  the  surveyor  general; 
a  copy  of  it  had  been  placed  in  the  hands  of 
Vanderslice,  one  of  his  deputies  for  Berks 
county,  whose  survey  upon  it  was  returned 
into  the  land  office,  and  there  remains  to  this 
hour.  How  did  Wheeler  get  the  same  or  an- 
other copy  of  this  warrant,  on  which  to  make 
his  survey  and  return?  If  there  was  an  or- 
der of  the  board  of  property  that  it  should 
be  issued  or  re-issued  to  him,  it  is  admitted 
by  the  court  below  and  on  all  hands  that  the 
plaintiffs  in  error  have  the  better  title. 

We  only  know  that  a  copy  of  the  warrant 
got  into  the  hands  of  Wheeler;  that  he  made 
a  survey  upon  it,  returned  it  to  the  land  office 
within  fourteen  months  of  the  date  of  the 
warrant,  which  return  was  accepted  by  the 
surveyor  general,  and  a  patent  issued  upon  it. 
The  surveyor  general  was  a  member  of  the  board 
of  property.  How  came  he  to  accept  the  second 
survey,  unless  it  had  been  duly  authorized  ? 

There  is  no  suggestion  of  fraud  on  his  part, 
nor  anything  in  the  case  upon  which  to  hang 
a  siMpicion  of  it.  What,  again,  is  the  explana- 
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tion  of  the  board  of  property  taking  no  ac- 
tion upon  the  caveat  of  Kunckel  and  Bowen, 
other  than  that,  having  ordered  a  resurv^ 
on  this  warrant  elsewhere,  a  decision  of  the 
question  arising  on  that  caveat  was  no  longer 
material   to  anvone? 

And  just  at  this  point  it  may  be  well  to  no- 
tice what  became  of  the  land  surveyed  in 
Northumberland  county  by  Vanderslice,  and 
claimed  by  Kunckel  and  Bowen  in  their  ca- 
veat. They  had  a  good  title  to  it,  or  they  had 
none.  If  they  had,  Vanderslice  had  no  right 
to  locate  this  warrant  on  their  land.  If  they 
had  not,  Yeager*s  abandonment  of  the  survey 
made  for  him,  and  the  fall  of  the  caveat,  in 
nowise  inured  to  their  Wnefit.  The  land  re- 
verted to  the  commonwealth.  Per  Gibson,  Ch. 
J.,  Orr  V.  Cunningham,  4  Watts  &  S.  294,  s.  p., 
per  Rogers,  J.:  Heath  v.  Knap,  1  Pa.  St.  482. 

The  point  on  which  we  supposed  this  case  to 
turn,  to  wit:  that  a  good  title  can  be  claimed 
as  against  the  commonwealth  and  its  subse- 
quent grantee,  upon "  a  warrant  and  a  resur- 
vey, an  acquiescence  therein  for  more  than 
twenty-one  years  and  the  payment  of  taxes 
by  the  warrantee  on  the  land  so  resurveyed, 
notwithstanding  that  the  warrantee  after  that 
efflux  of  time  may  not  be  able  to  produce  writ- 
teiv  evidence  from  the  land  office,  of  an  order 
by  the  board  of  property  ft»r  the  resurvey,  is 
new  in  Pennsylvania,  and  has  never  been  de- 
cided by  our  supreme  court,  unless  practical- 
ly decided  in  our  favor  by  the  cases  nereafter 
noted;  and  many  analogies  of  the  law  sustain 
the   plaintiffs   in   error. 

Matt.  Pres.  Ev.  187;  Roe  v.  Ireland^  11 
East,  280 ;  Green  v.  Proude,  3  Keb.  310,  1  Mod. 
117. 

After  twenty  years'  possession,  a  lease  will 
be  presumed  in  order  to  support  a  release. 

Holmes  v.  Ailshie,  1  Madd.  Ch.  551. 

It  is  true  that  this  case  was  decided  under 
the  6th  section  of  the  act  of  Geo.  11.  chap.  20; 
but  the  rule  at  common  law  was,  undoubtedly, 
the  same. 

Knox  V.  Jenks,  7  Mass.  488;  Qoapel  Society 
V.  Young,  2  N.  H.  310;  Blossom  v.  Cannon, 
14  Mass.  177;  and  Brown  v.  Wood,  17  Mass.  68. 

"For  the  purpose  of  confirming  and  secur- 
ing titles  of  long  enjoyment,  acts  of  Parlia- 
ment, if  needful,  may  be  presumed." 

Lord  Ellenborough,  Ch.  J.,  Bealey  v.  Shato, 
6  East,  215;  Mather  v.  Trinity  Ch,,  3  Serg.  & 
R.  509;  Schauher  v.  Jackson,  2  Wend.  13; 
Rex  V.  Montague,  4  B.  &  C.  698. 

Strong  presumptions  are  to  be  made  in  fav- 
or of  records  irregularly  kept,  after  a  great 
lapse  of  time. 

8hau)  V.  Boyd,  12  Pa.  217,  per  Coulter,  J. 

In  order  to  support  an  alleged  title,  accom- 
panied by  thirty  years'  possession,  the  entry 
of  a  judgment  may  be  presumed. 

Per  Grier,  J.,  Cromwell  v.  Bank,  2  Wall.  Jr. 
569. 

A  long-continued  title  with  acts  of  own- 
ership uncontested  by  adverse  possession  on 
the  part  of  him  who  is  supposed  to  have  con- 
veyed, will  be  sufficient  to  supply  the  place 
of  an  absent  link  in  a  chain  of  title.  The 
law  will  presume  a  conveyance  to  have  been 
made.  Per  Gibson,  Ch.  J.,  in  Hastings  v.  Wag* 
Iter,  7  Watts  &  S.  215. 

As  to  the  analogy  to  be  drawn  from  the  ml- 
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ings  in  Pennsylvania  in  regard  to  chamber 
surveys. 

A  resurvey  witliout  an  order  of  the  board  of 
property,  is  not  absolutely  and  at  all  events 
void;  if  so,  it  would  be  incapable  of  consum- 
mation. 

Light  V.  Woodside,  10  Serg.  &  R.  23. 

In  this  particular,  a  resurvey  differed  from 
a  chamber  survey;  that  is,  one  which  the  dep- 
uty surveyor  plats  out  in  his  orders  on  paper, 
without  going  upon  the  ground  to  run  the 
lines  and  mark  the  comers. 

By  the  act  of  Apr.  8,  1785,  §  9  (Bright, 
Purd.  Dig.  628,  pi.  65),  surveys  thereafter  to 
be  returned  into  the  land  office,  are  directed  to 
''be  made  by  actual  going  upon  and  measuring 
the  land  and  marking  the  line  .  .  .  after 
the  warrant  authorizing  such  survey,  shall 
come  into  the  hands  of  the  deputy  surveyor;" 
and  chamber  surveys  are  to  be  "accoimted 
clandestine  and  shall  be  void." 

Yet  a  series  of  cases,  to  wit:  Mock  v.  Aat- 
ley,  13  Serg.  &  R.  382;  Caul  v.  Spring,  2 
Watts,  390;  tf  orris  v.  Hamilton,  7  Watts,  91; 
Nieman  v.  Ward,  1  Watts  &  S.  68 ;  and  Orms- 
hy  V.  Ihmsen,  34  Pa.  462,  all  fully  sustain  the 
doctrine  that,  after  a  lapse  of  twenty-one  years 
from  a  return  of  a  survey  into  the  land  office, 
there  arises  a  conclusive  presumption  that  it 
was  regularly  made  upon  the  ground  as  returned. 

To  support  their  position,  that  without  an 
order  from  the  board  of  property,  the  resurvey 
made  by  Wheeler  was  void,  our  adversaries 
will  probably  cite  Deal  v.  McCormick,  3  Serg. 
&  R.  343;  Oyster  v.  Bellas,  2  Watts,  397;  Mc- 
Kelry  v.  OillcUmd,  3  Watts,  312;  Bellas  v. 
Cleaver,  40  Pa.  260;  Hughes  v.  Stevens,  43 
Pa.  197 ;  and  Oratz  v.  Beates,  45  Pa.  495. 

In  no  one  of  these  cases,  so  far  as  appears 
from  the  report,  was  a  junior  warrant  twenty- 
one  years  younger  than  the  one  upon  which 
the  unauthorized  resurvey  was  alleged  to  have 
been  made.  And  a  close  examination  of  the 
books  leads  counsel  for  plaintiffs  in  error  to 
confidently  assert,  that  no  case  with  this  fea- 
ture can  be  produced  from  the  Pennsylvania 
reports,  sustaining  the  defendants  in  error  on 
the  point  here  in  controversy. 

Messrs,  Franklin  B.  Gowen,  James  E. 
Oowen,  and  Geo.  W.  Woodward,  for  de- 
fendants in  error: 

It  is  plain,  and  the  nature  of  counsel's  argu- 
ment concedes  it,  that  if  any  presumption 
were  to  be  made  in  a  case  like  the  present,  it 
would  not  be  one  of  fact  for  the  jury,  but  a 
presumption  of  law  to  be  made  by  the  court. 
Counsel  present  the  point  as  one  of  law,  to 
wit:  that  after  the  lapse  of  twenty-one  years 
from  the  acceptance  of  a  survey  made  upon  a 
warrant,  the  authority  of  which  is  confessedly 
exhausted  by  a  prior  survey,  an  order  of  the 
Board  of  Property  authorizing  such  a  resur- 
vey will  be  conclusively  presumed. 

It  is  an  attempt  to  apply  the  maxim,  ''Om- 
nia  prcesumuntur  rite  et  solenniter  esse 
acta,"  for  the  purpose  of  supplying  a  distinct 
independent  act,  the  very  origin  of  defend- 
ant's title,  and  without  showing  which  they 
have  none  at  all. 

It  is  denied,  upon  principle  and  authority, 
that  such  is  the  law  of  Pennsylvania. 

1  Greenl.  Ev.  §  20,  speaking  of  legal  pre- 
sumptions and  the  proper  application  of  this 
14  Wall. 


maxim  says:  it  does  not  apply  to  records  an(l 
public  documents,  which  are  supposed  always 
to  remain  in  the  custody  of  the  oflicera 
charged  with  their  preservation,  and  which,  there- 
fore, must  be  proved  or  their  loss  accounted  for 
and  supplied  by  secondary  evidence. 

Brunswick  v.  McKean,  4  Me.  508,  6  Pa.  St* 
154;  Seechrist  v.  Baskin,  7  W.  &  S.  403. 

A  missing  record  may  be  proved  by  second- 
ary evidence;  but  then  its  former  existence- 
and  loss  must  be  first  established  by  compe- 
tent proof. 

Sargent  (Land  L.  p.  172)  says  the  board  of 
property  is  a  court  legally  constituted  for  the- 
trial  of  caveats,  which  are  in  the  nature  of 
equitable  actions.  It  is  not  a  court  of  record 
in  the  strict  sense  of  the  term,  but  the  books- 
and  papers  are  so  far  records  that,  by  the  act 
of  1781,  certified  copies  are  evidence. 

Ream  v.  Com,  3  S.  &  R.  207. 

It  is  submitted  that  there  is  no  analogy  be- 
tween the  case  of  chamber  surveys  and  the- 
present  case.  In  the  former,  the  presumption 
is  only  that  the  survey  was  made  properly 
"rite  et  solenniter"  as  prescribed  by  the  act  of 
assembly.  A  survey  is  made  and  returned,, 
which,  after  a  sufficient  lapse  of  time,  is  con- 
clusively presumed  to  have  been  made  on  the- 
groimd.  It  is  a  fair  case  for  the  application 
of  the  maxim;  but  in  the  present  (;a»e  the 
presumption  sought  to  be  made  is  not  of  an 
act  which  the  board  of  property  was  bound  to- 
do,  or  one  collateral  to  or  regularly  accom- 
panying another  shown  to  exist.  It  is  an  in- 
dependent authority  absolutely  necessary  to- 
legal  ize  the  subsequent  survey,  and  without 
which  it  is  as  worthless  as  if  there  had  never 
been  any  warrant  at  all.  That  there  can  be 
no  presumption  in  such  a  case  has  been  ex- 
pressly decided  in  Wilson  v.  Stoner,  9  S.  & 
R.  39. 

It  was  there  decided  that  a  survey  is  not 
evidence  without  showing  an  authority  to* 
make  it,  or  proving  that  such  authority  ex- 
isted and  was  afterwards  lost;  and  that  pos- 
session for  upwards  of  thirty  years,  under  a 
survey  found  in  the  handwriting  of  an  assist- 
ant deputy  surveyor,  indorsed,  "Copied  for  re- 
turn," with  a  memorandum  by  him  that  it 
was  made  under  an  order,  and  the  lines  of 
which  are  marked  on  the  ground,  is  not  suffi- 
cient to  presume  a  warrant. 

This  case  covers  the  whole  ground  of  the 
present.  The  defendants'  survey  was  made  in 
1770 — ^that  under  which  plaintiffs  claim  in 
1817,  nearly  fifty  years  afterwards.  The  court 
below  admitted  the  survey  of  1770  and  charged' 
the  jury  that  they  might  presume  the  existence 
of  an  authority  to  make  the  survey,  although  it 
could  not  be  produced.  The  Supreme  XJourt  re- 
versea  the  judgment. 

After  a  warrant  has  been  once  executed  it  ifr 
functus  officio  and  no  title  under  a  resurvey  can. 
be  made  without  an  order  by  the  board  of  prop- 
erty authorizing  the  same. 

Porter  v.   Ferguson,  3  Yeates,  60:   Light  v. 
Woodside,  10  S.  &  R.  23;  Deal  v.  McCormicky. 
3  S.  &  R.  346;  Oyster  v.  Bellas,  2  Watts,  397; 
Cassidy   v.    Conway,   25    Pa.   240;    Hughes   v. 
Stevens,  43  Pa.  197. 

Justice  Strong  said  that  a  resurvey,  without 
an  order  for  it,  amounts  to  nothing;  without 
such  an  order  the  attempt  of  the  daputy-survey- 
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or  to  locate  the  warrants  a  second  time  was  an 
entirely  unofficial  act,  which  gave  the  warrantee 
no  rights,  either  against  the  Commonwealth  or 
any*  other  claimant. 

If  it  be  considered  that  the  question  of  pre- 
sumption, in  a  case  like  the  present,  is  not  for 
the  court,  the  questions  arise,  whether  the 
learned  court  did  not  in  fact  withdraw  the  con- 
sideration of  this  matter  from  the  jury,  and 
whether  if  it  did,  it  was  error  in  this  case. 

It  is  submitted  by  defendants  in  error: 

I.  That  there  was  no  binding  instruction 
given  to  the  jury;  the  charge  was  but  the  ex- 
pression of  an  opinion  upon  the  evidence,  which 
the  court  had  a  right  to  make. 

II.  That,  at  most,  there  was  but  the  want  of 
jurisdiction  by  the  learned  judge  upon  the 
question  of  the  presumption  of  an  order  of  the 
board  of  property.  Such  an  omission  will  not 
be  considered  to  be  error.  Where  no  direction 
is  asked  for,  the  court  is  only  answerable  for 
errors  of  commission. 

Mere  omission  to  say  what  might  have  been 
properly  said,  is  not  just  ground  of  complaint 
by  a  party  who  submitted  no  propositions  and 
suggested  no  views  of  the  testimony  for  the 
consideration  of  the  court.  Judges  are  entitled 
to  expect  this  kind  of  assistance  from  counsel; 
and  when  it  is  not  rendered,  counsel  may  still 
have  the  benefit  of  errors  of  commission,  but 
they  should  not  complain  of  omissions.  By 
Woodward,  J.,  in  Reeves  v.  R.  Co.  30  Pa.  St.  460. 

A  simple  omission  of  a  court  to  charge  the 
jury  as  fully  on  some  of  the  points  of  a  case 
about  which  it  is  charging  generally,  as  a  party 
alleges  in  error,  that  the  court  ought  to  have 
charged,  cannot  be  assigned  for  error,  when  it 
does  not  appear  that  the  party  himself  made 
any  request  of  the  court  to  charge  in  the  form 
now  asserted  to  have  been  the  proper  one.  By 
Davis,  J.,  Exp,  Co,  v.  Kounize,  8  Wall.  343,  19 
L.  ed.  467. 

III.  But  there  was  no  evidence  whatever  in 
this  case  from  which  a  jury  could  presume  that 
there  had  been  an  order  of  the  board  of  prop- 
erty, and  that  it  was  lost.  The  plaintiffs  showed 
that  a  caveat  was  entered  upon  the  return  of 
the  first  survey,  and  that  no  proceedings  or  ac- 
tion was  ever  had  by  the  board  of  property 
thereon.  Could  a  jury  have  found  that  there 
had  been  an  order  of  resurvey,  in  the  face  of 
this,  simply  from  lapse  of  time? 

The  effect  of  the  caveat  was  to  suspend  fur- 
ther proceedings,  except  upon  a  special  order 
of  the  board  of  property,  until  the  caveat  be 
determined. 

Jones,  Land  Office  Titles,  69. 

In  Lessee  of  Harris  v.  Monks,  2  S.  &  R.  567, 
the  court  said  that  the  departure  of  the  survey- 
or general  from  the  usual  forms  of  his  office, 
making  a  special  deputation  to  a  deputy-sur- 
veyor, out  of  his  district,  pending  a  caveat, 
without  the  immediate  order  of  the  board  of 
property,  was  imjustifiable,  either  by  law  or 
custom,  and  that  surveys  made  in  pursuance  of 
such  special  deputation  could  not  be  supported. 

It  would  have  been  error  to  submit  the  ques- 
tion to  the  jury  and  allow  them,  in  the  expres- 
sive language  of  Ch.  J.  Tilghman,  "to  presume 
that  a  transaction  was  right  because  it  appears 
not  to  be." 

It  is  error  in  a  court  to  submit  the  decision 
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of  a  fact  to  a  jury,  unless  there  be  some  evidence 
of  such  fact. 

Dubois  V.  Lord,  5  Watts,  49. 

In  Haines  v.  Stouffer,  10  Pa.  363,  the 
court  below  suggested  to  the  jury  the  possible 
understanding  between  the  parties  (of  which 
there  was  no  evidence  whatever)  in  order  to 
reconcile  confiicting  testimony.  The  cause  was 
reversed ;  and  it  was  said  that  where  a  state  of 
facts  could  not  be  inferred  on  a  demurrer  to  evi- 
dence, it  is  error  to  submit  it  to  the  jury  as 
possible. 

It  is  error  to  submit  to  the  jury  a  fact  al- 
leged by  the  defense,  of  which  the  defendant 
gives  no  evidence,  and  the  plaintiffs  give  some 
evidence  to  disprove. 

Lower  v.  Clement,  26  Pa.  63. 

If  the  evidence  be  such  as  cannot  fairly  war- 
rant a  jury  in  presuming  a  fact  insisted  on,  the 
court  is  so  far  from  being  bound  to  instruct, 
that  they  are  at  liberty  to  presume  it,  that  they 
would  err  in  giving  such  instruction. 
By  Washin^n,  J.,  Ban  A;  Y,Corcoran,2  Pet.  133. 

Mr.  Justice  CUiford  delivered  the  opinion 
of  the  court: 

Rules  of  decision  in  the  courts  of  the  United 
States,  as  well  as  the  forms  and  modes  of  proc- 
ess, are  very  largely  derived  from  the  laws  of 
the  states  as  construed  by  the  decisions  of  the 
state  courts  in  cases  where  they  apply,  except 
where  the  Constitution,  treaties,  or  statutes  of 
the  United  States  otherwise  require  or  provide. 

Controversy  having  arisen  between  the  par- 
ties in  respect  to  the  title  to  the  tract  of  land 
described  in  the  record,  the  'plaintiffs,  [*443 
on  the  6th  of  February,  1866,  brought  an  action 
of  ejectment  against  the  three  corporation  de- 
fendants and  the  other  defendants  therein 
named,  to  recover  the  possession  of  the  tract, 
alleging  that  the  title  to  the  tract  and  the  right 
of  possession  were  in  them,  and  not  in  the  de- 
fendants. Service  was  duly  made  and  the  de- 
fendants appeared  and  pleaded  that  they  were 
not  guilty  as  alleged  in  the  declaration.  Issue 
was  joined  upon  that  plea  and  the  parties  went 
to  trial,  and  the  verdict  and  judgment  were  for 
the  plaintiffs.  Exceptions  were  duly  taken  by 
the  defendants,  and  they  sued  out  a  writ  of 
error  and  removed  the  cause  into  this  court. 

Title  to  the  premises  in  controversy  is  de- 
raigned  by  the  plaintiffs  from  one  Benjamin 
Bonawitz,  whose  claim  to  the  same  is  supposed 
to  be  established  by  the  following  documen£aT7 
evidences  of  title,  as  more  fully  set  forth  in  the 
bill  of  exceptions:  (1)  An  application  to  the 
land    office    of  the  state,  dated    December    14, 

1829,  made  by  him  for  sixty-six  acres  of  unim- 
proved land  in  Lower  Mahantongo  township, 
Schuylkill  county,  bounded  as  therein  de- 
scribed. (2)  Warrant  from  the  state,  of  the 
same  date,  to  the  applicant  for  tne  land  de- 
scribed in  the  application,  as  fully  set  forth  in 
the  record.  (3)  Return  of  survey  made  by  a 
deputy-surveyor  of  the  county,  June  1,  1829,  in 
pursuance  of  the  warrant,  as  duly  returned  to 
the  land  office,  and  accepted  the  6th  of  March 
of  the  succeeding  year,  as  follows,  to  wit :  Sit- 
uate in  Lower  Mahantongo  township,  Schuyl- 
kill coimty,  containing  sixty-six  acres  and  one 
hundred  and  three  perches,  and  allowance  of 
six  per  cent,  returned  this  3d  day  of  March, 

1830,  in  pursuance  of  a  warrant  dated  the  14ui 
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of  December,  1829,  to  Benjamin  Bonawitz.  Su- 
peradded to  the  return  is  the  following  state- 
ment, that  the  lines  and  comers  of  the  survey 
were  made  on  the  18th  of  June,  1829,  in  pur- 
suance of  a  warrant  dated  the  ITtli  of  March  of 
that  year,  granted  to  the  same  person,  a  return 
on  which  was  made,  but  was  rejected  on  ac- 
count of  the  survey  not  answering  the  descrip- 
tion of  the  warrant.  (4)  Sundry  mesne  con- 
-veyances  from  the  warrantee  and  subsequent 
-444*]  •grantees  of  the  land  described  in  the 
^warrant,  to  the  plaintiffs. 

Appended  to  the  statement  that  those  con- 
veyances were  introduced,  is  the  admission  of 
the  counsel  for  the  defendants  that  Schuylkill 
county  was  erected  out  of  Berks  County,  and  that 
Porter  township,  where  the  premises  are  situat- 
•ed,  as  alleged  in  the  declaration,  was  created 
out  of  Lower  Mahantongo  township,  which  is 
the  name  of  the  township  Where  the  location  was 
Toade  under  the  warrant,  survey,  and  return. 

Documentary  evidences  of  title  were  then  in- 
troduced bjr  the  defendants  to  maintain  the  is- 
•sue  on  their  part,  as  follows:  (1)  An  applica- 
tion, dated  July  1,  1793,  made  by  Jacob  xeager 
to  the  land  office  for  four  hundred  acres  of  land 
adjoining  land  granted  the  same  day  to  Wil- 
liam Whitman,  Jr.,  in  the  county  of  Berks.  (2) 
Warrant  from  the  state,  dated  July  1,  1793,  to 
Jacob  Yeager  for  the  same  land,  as  more  fully 
set  forth  in  the  bill  of  exceptions.  (3)  Return 
of  survey  on  the  warrant  by  the  deputy-survey- 
or of  Berks  county,  on  the  10th  of  July,  1794, 
of  four  hundred  and  forty  acres  and  sixty-four 
perches  of  land  and  allowance,  situate  in  Pine- 
grove  township,  in  the  county  of  Berks,  re- 
turned and  accepted  August  26,  1794,  as  there- 
in certified.  (4)  Sundry  conveyances  were  also 
offered  in  evidence  by  the  defendants,  tending, 
as  they  contend,  to  deduce  title  to  the  said  cor- 
porations, or  one  of  them,  to  the  land  located 
-and  surveyed  under  the  warrant  to  Jacob  Yea- 
<ger,  which  includes  the  land  embraced  in  the 
warrant  and  survey  under  which  the  plaintiffs 
<leraign  their  title. 

Rebutting  evidence  was  then  introduced  by 
the  plaintiffs :     ( 1 )  Certified  copies  of  eighteen 
applications,  dated  July  1,  1793,  to  the  land  of- 
^ce,  for  four  hundred  acres  each,  the  leading 
one  being  in  the  name  of  James  Silliman,  and 
one  of  the  number  being  the  application  by 
Jacob  Yeager  given  in  evidence  by  the  defend- 
ants, as  follows:  Jacob  Yeager  applies  for  four 
hundred  acres  of  land  adjoining  land  this  day 
•granted  to  William  Whitman,  Jr.,  in  the  county 
of  Berks.     (2)   Certified  copies  of  eighteen  de- 
445*]  scriptive  warrants,  issued  *upon  those 
applications,   including  the  warrant  given  to 
Jacob  Yeager,  introduced  in  evidence  by  the 
other  party.     (3)  Also  certified  copies  of  eigh- 
teen surveys,  including  the  Jacob  Yeager  tract, 
made  by  a  deputy-surveyor  of  Berks  county, 
-upon   those   warrants,  corresponding  with   the 
•descriptions  set  forth  in  the  warrants,  the  cer- 
tificate of  the  survey  in  question  being  fully  set 
forth  in  the  bill  of  exceptions.     (4)  Return  and 
acceptance  of  those  eighteen  surveys  made  by 
Henry  Vanderslice,  July  16,  1793,  as  appears  in 
-the  list  annexed  to  the  return.    They  also  in- 
troduced a  certified  copy  of  a  oaveat,  entered 
July   18,    1793,  by  John   Kunckel   and  Aaron 
Bowen  against  granting  the  tracts  either  to  the 
«aid  Jacob  Yeager  or  to  any  one  of  the  other 
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seventeen  applicants  under  the  warrants  in- 
cluded in  that  list.  (5)  Certificate  from  the 
office  of  the  surveyor  general  that  no  proceed- 
ings had  ever  been  had  upon  the  said  caveat. 

By  that  certificate  it  appears  that  diligent 
and  careful  search  had  been  made  in  that  de- 
partment for  proceedings  on  that  caveat,  and 
the  proper  officer  certifies  that  he  does  not  find 
that  any  citation  was  ever  applied  for,  or  that 
any  proceedings  or  action  was  ever  had  by  the 
board  of  property  upon  or  concerning  the  same, 
which  remains  recorded  in  the  office  of  the  sur- 
veyor general.  (6)  They  also  offered  in  evi- 
dence a  ipap,  showing  the  two  locations  of  the 
Jacob  Yeager  tract,  the  first  by  Henry  Vander- 
slice, and  the  second  by  William  Wheeler,  both 
deputy-surveyors  of  Berks  county.  (7)  Both 
sides  admitted  that  Henry  Vanderslice  was  a 
deputy-jsurveyor.  of  Berks  county,  and  that  the 
location  of  the  Jacob  Yeager  tract  as  made  by 
him  was  made  in  the  county  of  Northumber- 
land, within  one  mile  of  the  line  between  that 
coimty  and  Berks  county,  and  that  the  second 
location  of  the  warrant  by  William  Wheeler 
was  made  in  Berks  county,  about  twenty-two 
miles  distant  from  the  survey  made  by  the 
other  deputy-surveyor. 

Responsive  to  the  rebutting  evidence  g^ven 
by  the  plaintiffs,  the  *  defendants  then  intro- 
duced certified  copies  of  returns  of  surveys 
made  by  William  Wheeler,  July  10,  179?,.  upon 
the  Jacob  Yeager  warrant,  and  upon  three 
others  of  the  *eighteen  warrants  re-  [*446 
turned  and  accepted,  August  26  of  that  year, 
together  with  a  connected  chart  of  the  four 
tracts,  .as  prepared  from  the  original  surveys 
on  file  in  the  office  of  the  surveyor  general. 

Neither  party  desiring  to  offer  any  further 
evidence,  the  presiding  justice  proceeded  to 
charge  the  jury.  Speaking  of  the  warrant  and 
survey  introduced  by  the  plaintiffa,  he  told  the 
jury  that  the  court  saw  no  defect  in  the  plain- 
tiff's title  under  that  warrant  and  survey, 
adding  that  the  only  claim  which  the  defend- 
ants have  set  up  is  under  warrants  located  sev- 
eral miles  from  the  land  in  controversy  by  sur- 
veys returned  and  accepted,  and  to  that  in- 
struction no  exception  was  taken  by  the  defend- 
ants. But  the  court  also  told  the  jury  that  "no 
subsequent  official  survey  of  the  land  under 
those  warrants,  without  a  warrant  of  survey  or 
order  of  the  board  of  property,  was  authorized." 
Therefore,  said  the  justice,  if  the  jury  take  the 
same  view  of  the  evidence  as  the  court,  the  ver- 
dict should  be  for  the  plaintiffs;  and  the  jury 
followed  that  instruction,  and  the  defendants 
excepted. 

Two  errors  are  assigned,  as  follows :  ( 1 )  That 
the  court  erred  in  charging  the  jury  that  no 
subsequent  official  survey  of  the  land  under 
those  warrants,  without  a  warrant  of  survey  or 
order  of  the  board  of  property,  was  authorized. 
(2)  That  the  court  erred  in  telling  the  jury 
that  if  they  took  the  same  view  of  the  evidence 
as  the  court  the  verdict  should  be  for  the  plain- 
tiffs, as  the  effect  of  the  instruction,  as  the  de- 
fendants contend,  was  to  withdraw  from  the 
jury  the  consideration  of  the  question  whether 
or  not  the  board  of  property  might  not  have  is- 
sued an  order  for  a  second  survey  of  the  tract, 
the  evidence  of  which  had  been  lost. 

Much  discussion  of  the  first  error  assigned  is 
unnecessary,  as  the  defendants  admit  that  the 
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law  is  well  settled  in  that  state  that  a  warrant, 
where  it  appears  that  a  survey  has  been  ordered 
upon  it  and^  made,  returned  and  accepted,  is 
functus  officio,  and  that  no  title  under  a  second 
survey  can  be  made  unless  such  second  survey 
was  ordered  by  the  board  of  property,  which  it 
is  admitted  is  not  directly  proved  in  this  case. 
447*]  *Such  an  admission  by  the  defendants 
is  a  very  proper  one,  as  the  decisions  of  the 
state  court  which  furnish  the  rule  of  decision 
for  this  court  in  this  case  are  very  numerous 
and  decisive  to  that  effect.  Perhaps  the  leading 
case  upon  the  subject  is  that  of  Deal  v.  McCor- 
micky  3  Serg.  &  R.  346,  in  which  Gibson,  J., 
said:  "The  law  is  well  settled  that  after  a  sur- 
vey made  and  returned  into  office,  a  second  sur- 
vey without  an  order  of  the  board  of  property 
is  merely  void.*'  If  the  owner  of  a  warrant  be 
prejudiced  by  the  fraud  or  mistake  of , the  offi- 
cer, the  board  of  property,  which  is  a  board 
created  by  statute,  will  grant  him  relief,  if  no 
new  right  has  attached  itself  to  the  land,  but  a 
new  survey,  even  pursuant  to  an  order  of  the 
board,  will  not  affect  an  intervening  claim. 
Purdon,  Dig.  9th  ed.  619,  pis.  7  &  8. 

Doubtless  the  official  surveyor  may  correct 
his  survey  while  the  warrant  remains  in  his 
hands,  but  his  control  over  it  ceases  after  his 
return  has  been  made  to  the  land  office,  and  the 
decisions  are  direct  that  no  second  survey  there- 
on without  an  order  for  that  purpose  is  of  any 
validity  whatever,  either  against  the  state  or 
any  other  claimant,  or,  as  Justice  Strong  said, 
in  the  case  of  Hughes  v.  Stevens^  43  Pa.  197: 
A  second  survey  without  an  order  for  it  amounts 
to  nothing,  as  it  is  merely  an  unofficial  act, 
which  cannot  give  the  warrantee  any  rights 
either  against  the  state  or  any  other  claimant 
of  the  tract.  Drinker  v.  Holliday,  2  Yeates,  89 ; 
Porter  v.  Ferguson,  3  .Yeates,  60;  Vickroy  v. 
Bkelley,  14  Serg.  &  R.  377 ;  Oyster  v.  Bellas,  2 
Watts,  397;  Bellas  v.  Cleaver,  40  Pa.  200; 
Qratz  V.  Beates,  45  Pa.  495. 

2.  Whether  the  circuit  court  erred,  as  alleged 
in  the  second  assignment  of  errors,  depends 
upon  the  disputed  fact  whether  there  was  any 
evidence  in  the  case  which  would  have  warrant- 
ed the  jury  in  finding  that  an  order  for  a  second 
survey  was  ever  granted  by  the  board  of  prop- 
erty, as  it  is  settled  law  that  it  is  error  to  sub- 
mit a  question  to  a  jury  in  a  case  where  there  is 
no  evidence  upon  the  subject. 

It  is  clearly  error  in  a  court,  said  Taney,  Ch. 
J.,  in  U.  8.  V.  Breitling,  20  How.  254,  15  L.  ed. 
902,  to  charge  a  jury  upon  a  supposed  or  con- 
448*]  jectural  'state  of  facts,  of  which  no  evi- 
dence has  been  offered,  as  such  an  instruction 
presupposes  that  there  is  some  evidence  before 
the  jury  which  they  may  think  sufficient  to  es- 
tablish the  fact  hypothetically  assumed  in  the 
charge  of  the  court ;  and  if  there  be  no  evidence 
which  they  have  a  right  to  consider,  then  the 
charge  does  not  aid  them  in  coming  to  a  correct 
conclusion,  but  its  tendency  is  to  embarrass  and 
mislead  them  in  their  deliberations.  Ooodman 
V.  Simonds,  20  How.  359,  15  L.  ed.  938 ;  Dubois 
V.  Lord,  5  Watts,  49 ;  Haines  v.  Stouffer,  10  Pa. 
363.  When  a  prayer  for  instruction  is  present- 
ed to  the  court  and  there  is  no  evidence  in  the 
case  to  support  such  a  theory  it  ought  always 
to  be  denied,  and  if  it  is  given,  under  such  cir- 
cumstances, it  is  error;  for  the  tendency  may 
be  and  often  is  to  mislead  the  jury  by  with- 
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drawing  their  attention  from  the  legitimate 
points  of  inquiry  involved  in  the  issue.  Nor  are 
judges  any  longer  required  to  submit  a  ques- 
tion to  a  jury  merely  because  some  evidence 
has  been  introduced  by  the  party  having  the 
burden  of  proof,  unless  the  evidence  be  of  such 
a  character  that  it  would  warrant  the  jury  in 
finding  a  verdict  in  favor  of  that  party.  Ryder 
V.  Womhwell,  Law  Rep.  4  Ex.  .?0;  Giblien  v. 
McMullen,  L.  Rep.  2  P.  C.  App.  335.  Formerly 
it  was  held  that  if  there  was  what  is  called  a 
scintilla  of  evidence  in  support  of  a  case  the 
judge  was  bound  to  leave  it  to  the  jury,  but  re- 
cent decisions  of  high  authority  have  estab- 
lished a  more  reasonable  rule:  that  in  every 
case,  before  the  evidence  is  left  to  the  jury, 
there  is  a  preliminary  question  for  the  judge, 
not  whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  onus  of  proof  is 
imposed.  Jewell  v.  Parr,  13  C.  B.  916;  Toomey' 
v.  L.  d  B.  R.  Co.  3  C.  B.  N.  S.  150 ;  Wheelton  v. 
Hardesty,  8  Ell.  &  Bl.  266;  Schuchardt  v.  Allen, 
1  Wall.  369,  17  L.  ed.  646. 

Very  strong  doubts  are  entertained  wheth- 
er the  construction  of  the  language  employed 
by  the  judge,  assumed  by  the  defendants,  is 
the  correct  construction  of  the  same,  and 
•the  settled  rule  is:  if  the  charge  is  [*440 
merely  ambiguous,  the  party  dissatisfied  with 
it  should  have  requested  to  have  it  made  clear 
before  the  jury  left  the  bar ;  that  a  party  under 
such  circumstances  may  not  acquiesce  in  the 
correctness  of  the  instruction  by  his  silence  and 
take  his  chance  with  the  jury,  and  then  be  al- 
lowed, if  the  verdict  is  against  him,  to  claim 
the  benefit  of  the  ambiguity  without  having  in- 
vited attention  to  the  subject  and  given  the 
court  an  opportunity  to  have  made  the  correc- 
tion to  the  jury.  Much  weight  is  certainly  due 
to  the  suggestions  of  the  plaintiffs,  that  the 
judge  did  not  withdraw  the  evidence  from  the 
jury,  if  any  there  was  itt  the  case,  that  the  lan- 
guage only  warrants  the  conclusion  that  he  ex- 
pressed his  own  opinion,  as  he  had  a  right  to 
do,  if  he  thought  it  proper,  and  left  the  ques- 
tion to  the  determination  of  the  jury.  Assume 
that  to  be  the  true  construction  of  the  language 
employed,  and  it  is  quite  clear  that  the  excep- 
tion cannot  be  sustained,  but  the  court  is  not 
inclined  to  place  the  decision  upon  that  ground, 
as  it  is  even  clearer  that  there  was  no  evidence 
in  the  case  which  would  have  warranted  the 
jury  in  finding  that  an  order  for  a  new  survey 
was  ever  granted  by  the  board  of  property,  as 
required  by  law  and  the  repeated  decisions  of 
the  supreme  court  of  the  state. 

Lost  instruments  may  be  proved  by  parol  tes- 
timony where  it  is  shown  that  the  instrument 
once  existed  and  is  lost,  and  the  proof  of  loss, 
where  it  is  first  shown  that  it  once  existed,  may 
consist  of  evidence  showing  diligent  and  unsuc- 
cessful search  and  inquiry  in  the  place  where  it 
was  usually  kept  or  in  which  it  was  most  likely 
to  be  found,  if  the  nature  of  the  case  admitted 
of  such  proof.  1  Greenl.  Ev.  2d  ed.  §  558.  Pre- 
sumptions of  law  are  frequently  absolute  and 
conclusive,  as  they  determine  the  quantity  of 
evidence  requisite  for  the  support  of  any  par- 
ticular averment,  which  is  not  permitted  to  be 
overcome  by  any  proof  that  the  fact  is  other- 
wise. Such  presumptions  arise  in  respect  to  the 
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intermediate  proceedings  in  cases  where  lands 
are  sold  under  licenses  granted  by  courts  to  ex- 
450*]  ecutors,  administrators,  *guardians, 
and  other  officers,  where  they  are  required  to 
advertise  the  sales  in  a  particular  manner,  and 
to  observe  other  formalities  in  their  proceed- 
ings. Lapse  of  time,  usually  for  the  period  of 
thirty  years,  affords  a  conclusive  presumption 
in  such  cases,  if  the  license  and  the  official  char- 
acter of  the  party  and  the  deed  of  conveyance 
are  proved,  that  all  the  intermediate  proceed- 
ings were  correct.  Were  it  otherwise,  great  un- 
certainty of  titles  and  other  public  mischiefs 
would  ensue,  but  the  rule  that  lapse  of  time 
accompanied  by  the  acquiescence  of  parties  ad- 
versely interested  does  not  in  general  extend  to 
records  and  public  documents  which  are  sup- 
posed always  to  remain  in  the  custody  of  offi- 
cers charged  with  their  preservation,  and  which, 
therefore,  must  be  proved  or  their  loss  account- 
ed for  by  secondary  evidence.  1  Gretul.  Ev. 
12th  ed.  §  20;  Hathaway  v.  Clark,  5  Pick.  490; 
Brunswick  v.  McKean,  4  Me.  508. 

Surveys,  it  seems,  were  sometimes  made  in 
that  state  by  deputy-surveyors  in  early  times 
without  going  upon  the  land,  by  plotting  -the 
chart  and  marking,  the  lines  and  comers  in 
their  offices,  and  those  surveys  are  called 
"chamber  surveys,"  but  such  surveys  were  for- 
bidden by  the  act  of  the  state  legislature  of  the 
8th  of  April,  1785,  which  enacts  that  every  sur- 
vey hereafter  to  be  returned  into  the  land  office 
upon  any  warrant  issued  after  the  passing  of 
the  act  shall  be  made  by  actually  going  upon 
the  land  and  measuring  the  same  and  marking 
the  lines.  Purdon,  Dig.  9th  ed.  pi.  65.  Decided 
cases  are  referred  to  by  the  defendants  where  it 
is  held  that  in  controversies  respecting  titles 
under  those  surveys  there  arises  a  conclusive 
presumption,  after  the  lapse  of  twenty-one 
years  from  the  return  of  the  survey  into  the 
land  office,  that  the  survey  was  regularly  made 
upon  the  ground  as  returned  and  required  by 
law.  Mock  V.  A-stley,  13  Serg.  &  R.  382;  Caul 
V.  Spring,  2  Watts,  390;  tf  orris  v.  Hamilton,  7 
Watts,  91;  Nieman  v.  Ward,  1  W.  &  S.  68; 
Ormshy  v.  Ihmsen,  34  Pa.  462.  Evidently  the 
cases  referred  to  must  be  regarded  as  establish- 
451*]  ing  a  rule  of  property  in  that  state,  *but 
the  court  here  is  of  the  opinion  that  they  are 
not  applicable  in  this  case,  as  the  defect  in  the 
defendants'  title  arises  from  the  fact  that  the 
new  survey  was  made  without  any  order  to  that 
effect  ever  having  been  granted  by  the  board  of 
property  as  required  by  law.  Surveys  made  un- 
der those  circumstances  are  simply  void,  as 
shown  by  the  best  considered  cases  upon  the 
subject  decided  by  the  highest  court  of  the 
state.  Deal  v.  McCormick,  3  Serg.  &  R.  346 ;  Oy- 
ster V.  Bellas,  2  Watts,  397 ;  Casstdy  v.  Conway, 
25  Pa.  240;  Hughes  v.  Stevens,  43  Pa.  197. 

Attempt  is  made  in  this  case  to  supply  by  pre- 
sumption a  matter  absolutely  necessary  to  give 
legality  to  the  survey  and  without  which  it  is  a 
nullity  and  amounts  to  nothing,  but  is  held  to 
be  as  worthless  as  if  there  had  never  been  any 
warrant  at  all.  Viewed  in  that  light,  as  it 
must  be,  it  is  clear  that  the  case  falls  within  the 
decision  of  the  court  in  the  case  of  Wilson  v. 
Sionei ,  9  Serg.  &  R.  39,  which,  indeed,  is  decisive 
of  the  controversy.  It  was  there  decided  that 
a  survey  'is  not  evidence  without  first  showing 
an  authority  to  make  it,  or  proving  that  such 
14  Wall. 


authority  existed  and  was  afterwards  lost.  Poe- 
session  in  that  case  was  proved  for  upwards  of 
thirty  years  under  a  survey  in  the  handwriting 
of  an  assistant  deputy-surveyor,  indorsed, 
"Copied  for  return,"  with  a  memorandum  by 
him  that  there  was  authority  to  make  it,  but 
the  court  held  that  those  circumstances  could 
not  be  received  as  affording  presumptive  evidence 
from  which  the  jury  might  draw  the  necessary 
conclusion,  as  matter  of  fact,  that  even  if  the 
existence  of  the  location  was  admitted,  some  ac- 
count of  its  loss  would  have  to  be  given  before 
secondary  evidence  of  its  contents  could  be  re- 
ceived, as  without  that  the  survey  would  be 
inadmissible  for  want  of  a  previous  authority. 
Unless  it  can  be  shown  that  the  rule  laid  down 
in  that  case  is  not  good  law,  it  is  quite  clear 
that  the  second  error  assigned  must  also  be 
overruled,  as  the  defendants  did  not  prove  pos- 
session for  any  considerable  time,  or  occupation 
of  the  premises,  nor  the  making  of  any  improve- 
ments upon  the  same,  *nor  the  payment  [*452 
of  any  taxes  assessed  upon  the  land.  On  the 
contrary.,  they  proved  nothing  except  the  mere 
lapse  of  time,  unaccompanied  by  evidence  of  pos- 
session, or  of  improvements,  or  the  payment  of 
taxes,  or  any  otner  circumstance,  as  a  ground 
of  presumption  to  warrant  the  jury  in  finding 
that  the  board  of  property  ever  granted  a  new 
warrant  of  survey  or  made  any  order  of  a  char- 
acter to  give  legality  to  the  title  set  up  in  their 
behalf,  which  is  all  that  need  be  remarked  to 
show  that  there  is  no  error  in  the  record.  Un- 
questionably, lost  records  may  be  proved  by  sec- 
ondary evidence,  but  their  former  existence  and 
loss  must  first  be  established  by  competent 
proof,  and  it  is  clear  that  evidence  merely  show- 
ing that  they  do  not  exist  is  not  sufficient  to 
cs&,bli8h  either  of  those  requirements. 
Judgment  affirmed. 

WILLIAM  CREEVY,  William  Creevy,  Theo. 
Nickerson,  and  Charles  Fox,  as  Creevy,  Nick- 
erson,  &  Co.,  and  David  McCoard,  Appts., 

V. 

THE  ECLIPSE  TOW-BOAT  COMPW^. 

(See  S.  C.  **Th€  MerHmao/'  14  Wall.  109-204.) 

Collision — act  of  pilot — negliffcnv^    c/     .......tcr. 

1.  That  a  vessel  was  in  charge  of  a  pilot  at  the 
time  of  the  collision  is  no  defense  to  a  libel  for  dam- 
ages, if  ft  appears  that  the  collision  was  occasioned 
by  negligeuce  or  unskillful  navigation. 

2.  It  was  a  rash  act  for  a  steamship,  with  a  tug 
on  each  side  of  her,  to  attempt  to  pass  between  a 
ship  which  was  grounded,  and  a  wreck ;  and  if  she 
made  the  attempt,  it  was  her  duty  to  keep  out  of  the 
way  of  the  other  vessel. 

Li\o.  163.] 

Submitted  Apr.  9,  1812.     Decided  May  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  J.  Hnbley  Ash  ton  for  appellants. 
Mr.  Convray  Robinson  for  appellee. 

Mr.  Justice  Cliiford  delivered  the  opinion  of 
the  court: 

Vessels  engaged  in  commerce  are  liable  for 
damage  occasioned  by  collision  by  reason  of  the 
negligence,  want  of  care  or  skill  on  the  part  of 

Note. — Collision;  rights  of  steam  and  sailing 
vessels'  with  reference  to  each  other,  and  in  passing 
and  mcetinfj-aee  nuies,  13  L.  ed.  U.  S.  537;  25  L. 
ed.  U.  S.  168  ;  28  C.  C.  A.  532  ;  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  steamer  meeting 
steamer — see  notes,  14  L.  ed.  U.  8.  68 ;  35  L.  ed. 
U.  S.  453 ;  30  C.  a  A.  630 ;  60  C.  C  A.  254. 
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those  intrusted  with  their  navigation,  or  on  ac- 
count of  the  complicity,  direct  or  indirect,  of 
their  owners.  Owners  appoint  the  master  and 
employ  the  crew  and,  consequently,  the  owners 
are  held  responsible  for  the  conduct  of  the  mas- 
ter and  crew  in  the  management  of  the  vessel. 

Damages  were  claimed  in  the  libel  in  this 
case,  which  was  filed  in  the  district  court  by  the 
owners  of  the  steam  tug  Gladiator,  to  recover 
compensation  for  injuries  the  tug  boat  received 
on  the  11th  of  January,  1867,  by  a  collision 
which  occurred  on  that  day  in  the  Mississippi 
river  at  the  Southwest  pass,  between  the  Glad- 
iator and  the  steamship  Merrimac,  of  the  bur- 
den of  two  thousand  tons,  in  tow  of  tug  boats, 
to  wit:  The  Calhoun,  of  five  hundred  tons, 
lashed  to  her  starboard  side,  and  the  Harry 
Wright,  of  the  same  tonnage,  lashed  to  her  port 
side.  They  instituted  the  suit  in  rem  against 
the  steamship  and  the  two  tugs  which  had  her 
in  tow.  and  they  charged  in  the  libel  that  the 
damage  to  the  Gladiator  was  done  by  the  three 
steamers  made  respondents  in  the  libel.  Service 
was  made  by  seizing  the  three  respondent  steam- 
ers, and  the  respective  owners  of  the  same  ap- 
peared and  filed  separate  answers.  By  leave  of 
court  a  bond  for  value  was  given  in  each  case, 
and  each  of  the  respondent  steamers  was  re- 
leased when  the  bond  for  value  was  filed.  Tes- 
timony was  taken  on  both  sides  and  the  parties 
went  to  hearing,  and  the  district  court  entered 
a  decree  dismissing  the  libel,  and  the  libelants 
appealed  to  the  circuit  court,  where  the  parties 
were  again  heard,  and  the  circuit  court  affirmed 
so  much  of  the  decree  as  dismissed  the  libel  as 
to  the  two  steam  tugs,  but  reversed  the  decree  as 
201*]  to  'the  steamship,  and  pronounced  for 
damages  as  against  her  in  favor  of  the  libelants. 

Courts,  under  such  circumstances,  may  esti- 
mate the  damages  without  a  reference,  or  they 
may  send  the  cause  to  a  commissioner  for  that 
purpose  in  the  exercise  of  their  discretion. 
Silshy  V.  Foote,  20  How.  386,  15  L.  ed.  956. 
Pursuant  to  that  rule  the  circuit  court  esti- 
mated the  damages  without  a  reference,  and 
found  the  amount  to  be  $4,607.40,  with  five  per 
cent,  interest  from  the  time  the  libel  was  filed  in 
the  district  court.  Whereupon  the  owners  of 
the  steamship  appealed  to  this  court,  and  the 
only  question  presented  is  whether  the  decree 
of  the  circuit  court,  awarding  damages  to  the  li- 
belants against  the  steamship  is  correct,  as  none 
of  the  other  parties  have  appealed.  The  Baga- 
ley,  5  Wall.  412,  18  L.  ed.  691;  The  Quickstep, 
9  Wall.  666,  19  L.  ed.  707. 

By  the  pleadings  and  evidence  it  appears 
that  the  steam  tug  of  the  libelants  was  made 
fast  to  the  larboard  side  of  the  ship,  Celuta, 
bound  to  the  port  of  New  Orleans,  and  which  in 
endeavoring  to  pass  up  the  river,  had  ground- 
ed some  twelve  hours  before  on  the  bar  of  the 
Southwest  pass.  Her  master  had  employed  the 
Gladiator  and  the  steam  tug  Switzerland, 
which  was  lashed  to  the  starboard  side  of  the 
Celuta,  to  assist  the  crew  of  the  ship  in  get- 
ting her  over  the  bar,  and  at  the  time  of  the  col- 
lision these  three  vessels,  lashed  together  in  the 
manner  described,  were  lying  on  the  bar,  the 
port  side  of  the  Gladiator  being  at  the  distance 
of  seventy  to  seventy-five  feet  from  a  certain 
buoy  indicating  the  place  on  the  bar  where  was 
a  ^'^rtnin  "wreck"  which  entirely  obstructed 
navigation.     Under    these   circumstances    the 


Gladiator  was  unable  to  move,  as  she  was 
lashed  to  the  ship  Celuta  and  the  ship  was 
aground  on  the  bar,  and  it  was  while  the  Celuta 
and  her  two  steam  tugs  were  in  that  situation 
that  the  steamship  Merrimac  and  the  two  steam 
tucs  which  had  her  in  tow,  also  bound  to  New 
Orleans,  came  up  and  attempted  to  pass  between 
the  Gladiator  and  the  buoy  which  indicated  the 
location  of  the  wreck,  and  the  pleadings  and 
evidence  show  that  the  steam  tug  Calhoun  was 
lashed  to  'the  port  side  of  the  steam-  [*202 
ship,  and  having  a  considerable  list  to  port,  her 
starboard  guard  was  elevated  and  passed  over 
the  rail  of  the  Gladiator,  striking  the  latter  ves- 
sel with  great  violence,  raking  herefrom  stem 
to  stem,  and  carrying  away  all  her  upper 
works.  By  the  collision  the  cabin,  cook-house, 
pilot-house,  and  engine-room  of  the  Gladiator 
were  entirely  smashed  and  carried  from  the  port 
side  over  to  the  starboard  side  of  the  steam  tug. 
Her  boiler  was  knocked  out  of  place,  her  steam 
drum  broken  to  pieces,  her  lever  and  exhaust 
pip4»  broken,  and  much  other  damage  was  done 
to  the  cn^ne  and  other  parts  of  the  steam  tug, 
as  more  fully  set  forth  in  the  record. 

Two  defenses  were  set  up  by  the  owners  of 
the  steamship :  ( 1 )  That  the  steamship  and  the 
two  steam  tugs  which  had  her  in  tow  were  in 
the  charge  and  under  the  control  of  a  branch 
pilot,  taken  on  board  conformably  to  the  re- 
quirements of  the  law  of  the  state,  and  they  al- 
lege that  the  owners  of  the  vessels,  while  they 
were  under  the  control  and  management  of 
such  a  pilot,  are  not  in  any  way  responsible  for 
their  navigation.  (2)  That  there  was  sufficient 
space  to  allow  the  steamship  and  her  two  tugs 
to  pass  up  between  the  wreck  and  the  Gladiator, 
and  that  they  came  up  in  a  skilful  and  proper 
manner;  that,  as  they  were  passing  the  Gladi- 
ator and  touched  shoal  water,  the  Calhoun 
careened  two  points,  which  made  it  impossible 
to  prevent  a  collision,  which  was  an  event  whol- 
ly unforeseen  and  which  could  not  have  been  an- 
ticipated by  the  most  skilful  seamanship. 

Much  discussion  of  the  first  defense,  since  the 
decision  in  the  case  of  The  China,  7  Wall.  68,  19 
L.  ed.  70j  is  entirely  unnecessary,  as  the  whole 
subject  was  there  very  carefully  considered.  By 
the  law  of  the  state  it  is  provided  that  if  the 
master  of  any  ship  or  vessel  coming  to  the  port 
of  New  Orleans  shall  refuse  to  receive  on  board 
and  employ  a  pilot,  the  master  or  owner  of  such 
ship  or  vessel  shall  pay  to  such  pilot  who  shall 
have  offered  to  go  on  board  and  take  charge  of 
the  vessel  half  pilotage;  Rev.  Stat.  La.  1856, 
pp.  403,  404.  ♦State  pilot  laws  which  [*203 
compel  the  owners  of  vessels  to  pay  half  pilot- 
age in  cases  where  the  pilot  offers  his  services 
and  they  are  refused,  where  the  law  is  not  en- 
forced by  any  penalty,  are  not  regarded  as  com- 
pulsory and,  therefore,  the  fact  that  the  vessel 
was  in  charge  of  a  pilot  \mder  such  a  law  at  the 
time  of  the  collision  is  no  defense  to  a  libel  for 
damages,  if  it  appears  that  the  collision  was  oc- 
casioned by  negligence  or  unskilful  navigation. 
The  Marcellus,  1  Cliff.  490.  Port  regulations 
are  supposed  to  be  known  to  the  ship-owner  be- 
fore he  sends  his  vessel  on  the  voyage,  and  the 
general  rule  is,  that  in  sending  her  to  any  par- 
ticular port  he  elects  to  submit  to  the  lawful 
regulations  established  at  that  port,  and  that 
the  vessel,  in  case  she  unlawfully  collides  with 
another   vessel   engaged  in   lawful   commerce, 
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shall  be  responsibly.     The  Carolus,  2  Curt.  G'' 
Where  the  law  is  not  enforced  by  any  penalty  i 
is  not  r^arded  as  compulsory,  and  if  not  com 
pulsory  the  defense  that  the  ship  was  in  charge 
of  a  pilot  is  not  a  valid  defense,  which  is  all 
that  need  be  said  upon  the  subject.     Martin  v. 
Hilton,  9  Met.  371 ;   Hunt  Y.Carlisle,  1  Gray,257. 

2.  Other  defenses  failing,  it  is  quite  common 
to  set  up  the  defense  of  inevitable  accident. 
Most  collisions  are  inevitable  at  the  moment 
they  occur;  but  the  primary  rule  is  that  pre- 
cautions must  be  seasonable,  as  all  experience 
shows  that  in  order  to  be  effectual  they  must  be 
seasonable,  and  if  they  are  not  so,  and  a  col- 
lision ensues  in  consequence  of  the  delay,  it  is 
no  valid  defense  to  say  that  nothing  could  be 
done  at  the  moment  to  prevent  the  two  vessels 
from  coming  together.  Inability  to  prevent  a 
collision  usually  exists  at  the  time  it  occurs, 
but  it  is  generally  an  easy  matter  to  trace  the 
cause  of  tlie  disaster  to  some  negligent  or  un- 
skilful act,  or  to  some  antecedent  omission  of 
duty  on  the  part  of  one  or  the  other  or  both  of 
the  colliding  vessels.  Wakefield  v.  The  Govern- 
or, 1  Cliff.  97.  Few  cases  arise  where  there  is 
less  difficulty  in  answering  such  a  defense  or  in 
pointing  to  the  antecedent  error  than  in  the 
case  under  consideration,  as  it  is  quite  clear  to 
any  one  acquainted  with  the  rules  of  navigation 
204*]  *that  it  was  a  rash  act  for  the  steam- 
ship with  her  two  tugs,  one  on  her  larboard 
side  and  the  other  on  her  port  side,  to  attempt 
to  pass  between  the  Gladiator  and  the  wreck, 
even  if  the  space  between  those  objects  was 
somewhat  wider  than  the  three  steamers 
abreast,  which,  to  say  the  least  of  the  proposi- 
tion, is  very  doubtful. 

Beyond  doubt  it  was  the  duty  of  the  steam- 
ship to  keep  out  of  the  way,  both  because  she 
was  astern  and  because  the  Celuta  to  which  the 
Gladiator  was  lashed  was  aground,  and  it  is  no 
answer  to  say  that  it  was  possible  to  pass,  and 
that  the  attempt  would  have  been  successful  if 
the  Calhoun,  when  she  reached  shoal  water 
abreast  of  the  Gladiator,  had  not  careened,  as 
alleged  in  the  answer.  Under  the  circumstan- 
ces, it  must  be  assumed  that  those  in  charge  of 
the  steamship  knew  that  it  was  their  duty  to 
keep  out  of  the  way,  and  if  they  did  not  laiow 
that  the  water  shoaled  where  the  Celuta  was 
grounded,  it  only  furnished  additional  evidence 
to  support  the  conclusion  that  the  attempt  to 
pAss  between  the  Gladiator  and  the  wreck  was  a 
rash  act,  and  that  the  owners  of  the  steamship 
are  responsible  for  the  consequences.  Such  being 
our  conclusion,  it  is  unnecessary  to  examine  the 
other  questions  discussed  at  the  argument.     • 

Decree  affirmed, 

JACOB  H.  V.  COCKROFT  et  ah,  Plffa,  in  Err., 

V. 

WALTER  S.  VOSE  et  al. 

(See  S.  C.  14  Wall.  5-9.) 
"Writ  of  error  dismissed, 

*The  court  reiterate  the  proposition,  that  unless 
it  can  be  seen  from  the  record  that  a  state  conrt 
decided  the  question  relied  on  to  give  this  court 
jurisdiction,  the  writ  of  error  will  be  dismissed. 

[So.  571.] 
Suhinitled  A  pr,  26, 1S72,    Decided  May  6, 1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 
^Headnote  by  Mr;  Justice  Millbb. 

^NoTK. — What  the  record  must  show — tee  notes, 
63  L.  R.  A.  820,  471. 
14  Waix. 


The  record  shows  that  this  suit  was  brought 
in  the  supreme  court  of  the  state  of  New  York, 
Sy  the  defendants  in  error,  to  enforce  an  alleged 
lien  for  supplies  furnished  the  brig  Jachin,  in 
the  port  of  New  York;  that,  prior  to  the  com- 
mencement of  the  suit,  a  warrant  of  attachment 
was  issued  by  one  of  the  justices  of  said  court, 
pursuant  to  the  provisions  of  art.  8,  ch.  8.  part 
3,  of  the  Revised  Statutes,  entitled,  "An  Act  to 
Provide  for  the  Collection  of  Demands  against 
Ships  and  Vessels"  directed  to  the  sheriff  of  the 
city  and  county  of  New  York,  to  seize  said  ves- 
sel for  the  purpose  of  enforcing  said  alleged 
lien,  and  that  the  sheriff  thereupon  seized  the 
vessel  as  directed. 

That  for  the  purpose  of  discharging  the  ves- 
sel from  the  custody  of  the  sheriff,  and,  in  pur- 
suance of  the  statute,  the  plaintiffs  in  error 
gave  their  bond  to  the  defendants  in  error, 
whereby  they  became  bound  to  pay  the  amount 
of  all  such  claims  and  demands  "as  shall  have 
been  exhibited,  which  shall  be  established  to 
have  been  subsisting  liens"  upon  the  vessel  pur- 
suant to  the  statute  above  mentioned ;  and  that 
afterwards  this  suit  was  brought  by  the  defend- 
ants in  error  to  enforce  the  bond. 

The  cause  was  tried  Nov.,  1863,  and  judg- 
ment given  for  the  defendants  in  error.  This 
judgment  was  affirmed  on  appeal  to  the  general 
term.  An  appeal  was  taken  by  the  plaintiffs 
in  error  from  this  judgment  to  the  court  of  ap- 
peals, and  May  19,  1871,  that  court  rendered 
final  judgment  affirming  the  judgment  of  the 
supreme  court;  the  cause  was  remitted  to  the 
supreme  court,  and  judgment  given  by  safd 
court  in  favor  of  the  defendants  in  error  and 
against  the  plaintiffs  in  error,  June  6,  1871; 
whereupon  this  writ  of  error  was  brought  by 
the  plaintiffs  in  error  to  correct  the  alleged  er- 
ror m  the  rendition  of  the  judgment  given  in 
the  court  of  appeals. 

The  case  further  appears  in  the  opinion. 

Messrs.  J.  M.  Carlisle,  J.  D.  MoPhersoii, 
and  Charles  N.  Blacky  for  plaintiffs  in  error : 

The  record  not  only  shows  upon  its  face  that 
the  state  law  was  drawn  in  question  as  in  con- 
flict with  the  Constitution  and  laws  of  the 
United  States,  and  that  the  question  was  neces- 
sarily involved  in  the  decision,  so  that  the  state 
court  could  not  have  given  judgment  without 
deciding  it,  but  it  also  shows  that  the  decision 
of  the  court  was  fn  favor  of  the  state  law. 

It  is  true  that  the  validity  of  the  state  law 
was  not  discussed  in  the  supreme  court,  and 
that  the  supreme  court  decided  the  case  on 
other  grounds:  but  this  writ  of  error  is  not 
brought  to  correct  any  error  in  the  rendition  of 
the  judgment  of  that  court.  It  is  brought  to 
correct  the  error  in  the  rendition  of  the  judg- 
ment in  the  court  of  appeals. 

The  action  of  the  supreme  court,  however, 
was  based  upon  the  assumption  that  the  state 
law  was  valid,  as  the  foundation  of  the  action 
rested  upon  the  validity  of  that  law. 

It  is  conceded  by  the  defendants  in  error  that 
the  constitutionality  of  the  state  statute  was 
discussed  in  the  court  of  appeals.  In  that  court 
the  main  question  was  as  to  the  validity  of  this 
act;  but  it  was  said  by  the  court,  that  the 
plaintiffs  in  error  had  waived  that  defense  by 
not  pleading  it,  and  insisting  apon  it  on  the 
trial  of  the  cause.  Vose  v.  Cockroft,  44  N.Y.415. 
.  Assuming  that  the  law  tolerates  such  a  thing 
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as  a  waiver  of  this  character,  this  waiver  does 
not  appear  upon  the  face  of  the  record.  So  far 
as  the  record  shows,  and  that  is  all  we  have  to 
consider  upon  this  motion,  it  appears  that  a 
state  statute  was  drawn  in  question  as  in  con- 
flict with  the  Constitution  and  laws  of  the  Unit- 
ed States,  and  that  the  decision  of  the  court 
was  in  favor  of  the  state  law. 

The  plaintiffs  in  error  contend  that  they  did 
not  and  could  not  waive  the  constitutionality  of 
this  law;  that  if  the  court  held  the  law  to  be 
unconstitutional,  it  was  bound  to  give  the 
plaintiffs  in  error  the  benefit  of  it;  that  the 
court  had  no  rij^ht  to  exercise  any  authority  un- 
der it.  An  unconstitutional  law  is  no  law,  and 
a  party  cannot  waive  nor  be  affected  by  that 
which  never  existed.  Brookman  v.  Hamillt  43 
N.  Y.  554. 

It  is  enough  to  say  that  the  face  of  this  rec- 
ord shows  that  the  court  sustained  the  validity 
of  this  state  statute,  no  matter  what  reasons 
the  judges  may  have  assigned  in  their  opinions. 

Messirs.  Benedict  d  Benedict  for  defend- 
ants in  error: 

This  court  has  held,  by  a  long  series  of  au- 
thorities, that  where  it  is  sought  to  review  by 
writ  of  error  the  judgment  of  a  court  of  a  state, 
it  must  appear  from  the  record  itself  that  a 
<luestion  was  raised  in  the  state  court  as  to  the 
repugnancy  of  some  state  statute  to  the  Consti- 
tution or  laws  of  the  United  States,  and  that 
the  state  court  upon  such  question  adjudged  the 
statute  valid. 

Crowell  V.  Randell,  10  Pet.  392;  Bank  v. 
Buckingliam,  6  How.  341:  Williams  v.  Oliver^ 
12  How.  Ill:  LaicJei-  f.  Walker,  14  How.  149; 
Maxwell  V.  Newhold,  18  How.  511,  15  L.  ed. 
506;  Iloyi  v.  Sheldon,  1  Black,  618,  17  L.  ed. 
65;  Rectory.  Ashley,  6  Wall.  142,  18  L.  ed.  733; 
Parmalee  v.  Lawrence,  ante,  48. 

There  is  nothing  in  the  record  which  shows 
that  the  question  of  the  constitutionality  of  any 
provision  of  the  Revised  Statutes  was  made  or 
passed  upon  by  the  supreme  court  of  the  state. 
The  pleadings  show  that  no  such  question  was 
raised.  No  such  question  is  suggested  by  the 
evidence  or  the  exceptions.  The  opinions  of  the 
judges  at  the  general  term  show  that  no  such 
question  was  raised  before  them  or  passed  upon 
by  them,  nor  does  any  such  question  appear  in 
the  remittitur  from  the  court  of  appeals,  or  the 
judgment  of  the  supreme  court  entered  thereon. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  New  York,  and  motion  is  made  to  dismiss  for 
want  of  jurisdiction. 

The  ground  of  jurisdiction  relied  on  is  that  a 
statute  of  New  York  which  gave  a  lien  on  a  ves- 
sel for  supplies  furnished  her  in  her  home  port 
and  prescribes  the  mode  by  which  the  lien  could 
be  enforced  was  an  invasion  of  the  exclusive  ju- 
risdiction of  the  district  court  of  the  United 
States  over  that  subject. 

But  it  does  not  appear  to  us  that  the  court  of 
appeals  in  which  the  case  was  decided,  held  the 
state  statute  to  be  valid,  and  if  it  did  not,  the 
jurisdiction  of  this  court  cannot  be  invoked  to 
declare  it  invalid. 

The  suit  before  us  was  an  action  on  a  bond 
given  by  the  owners  of  the  vessel  and  their  sure- 
ties to  release  her  when  she  had  been  attached 
in  the  original  proceeding  to  enforce  the  lien, 
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and  several  questions  were  raised  in  the  de- 
fense, none  of  which  seem,  from  the  pleading, 
or  anything  else  in  the  record,  to  bave  been 
founded  on  the  invalidity  of  the  statute.  One  of 
these  questions  evidently  was  whether  the  cred- 
it was  given  to  the  owner  personally,  or  to  the 
vessel ;  and  another  was  whether,  after  the  bond 
had  been  given  and  the  vessel  released,  the  oblig- 
ors in  the  bond  were  not  estopped  to  deny  the  va- 
lidity of  the  proceeding  in  the  attachment  suit. 

Now,  if  the  court  decided  the  case  on  this  lat- 
ter ground,  as  it  may  have  done,  or  on  any  of 
the  other  grounds  except  the  validity  of  the 
statute,  we  have  no  jurisdiction. 

The  inference  from  the  condition  of  the  rec- 
ord, that  the  court  did  not  decide  the  statute 
valid,  might  receive  confirmation  *from  ['9 
the  opinion  of  that  court,  if  we  were  at  liberty 
to  consider  it,  for  it  is  there  held  that  the  stat- 
ute is  invalid  for  the  very  reason  given  here  by 
the  plaintiffs  in  error  why  we  should  hold  it  in- 
valid. 

On  the  whole,  we  do  not  find,  from  anything 
in  the  record  of  this  case,  that  the  question  re- 
lied on  here  was  decided  against  the  right 
claimed  by  the  plaintiffs  in  error,  and  the  writ 
is,  therefore,  dismissed. 


HENRY  J.  HOLMES  and  Rebecca  B.  Holmes, 

his  Wife,  Appis., 

V, 

AMBROSE  H.  SEVIER,  as  Admr.  of  the  Estate 

of  Jno.  A.  Jordan,  Deceased,  et  al. 
State  decision,  when  reviewed — case  dismissed. 

Where  the  state  court.  In  Its  decision,  proceeded 
upon  the  general  principles  of  the  jurisprudence 
or  the  state,  this  court  will  not  review  Its  decision. 

Where  the  record  from  the  state  court  exhibits 
no  question  of  which  this  court  takes  cognizance, 
the  case  will  he  dismissed. 

[No.  31.] 

Argved  Nov,  8,  1871.    Decided  May  6,  1872. 

\  PPEAL  from  the  Circuit  Court  of  the  Unit- 
■^  ed  States  for  the  Eastern  District  of  Arkan- 
sas. 

The  case  is  sufficiently  stated  in  the  opinion, 
and  in  the  case  therein  referred  to. 

Messrs.  P.  Plilllips  and  £L  F.  Clark  for  ap- 
pellants. 

Messrs.  Watklns  and  Rose  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court:  ^ 

This  is  an  appeal  in  equity,  from  the  decree 
of  the  circuit  court  of  the  United  States  for  tKe 
eastern  district  of  Arkansas. 

The  bill  was  filed  by  the  appellants,  to  enforce 
the  payment  of  the  balance  due  upon  a  prom- 
issory note,  bearing  date  on  the  2i5th  of  Decem- 
ber, 1856,  made  by  John  A.  Jordan,  since  de- 
ceased, to  Robert  Ryan,  also  since  deceased,  for 
$10,000,  payable  on  the  1st  of  January,  a.  d. 
1860,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date  until  paid.  The  note  was 
secured  by  a  mortgage,  and  is  averred  to  have 
been  given  for  the  purchase  money  of  slaves 
subsequently  emancipated  by  the  government 
of  the  United  States.  The  defendants  demurred 
to  the  bill.  The  demurrer  was  sustained  and 
the  bill  dismissed.  The  opinion  of  the  court 
was  confined  to  the  effect  of  the  emancipation 
of  the  slaves  upon  the  validity  of  the  note.  The 
judgment  proceeded  upon  that  ground.  The 
views  of  this  court  upon  that  subject  were  fully 
expressed  in  Oshom  v.  Nicholsofi,  ante.  68f).  re- 
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cently  decided  at  thia  term,  and  they  are  decis- 
ive o)  this  case. 

In  accordance  with  those  vietvs,  the  decree  of 
the  court  below  is  reversed,  and  the  case  tcill  he 
remanded  to  the  Circuit  Court,  with  directions 
to  proceed  in  conformity  to  the  opinion  of  this 
court.  — ^__ 

152^]    *Eaf  parte:    In   the   Matter  of  MAX 

NEWMAN  et  al 

(See  S.  C.  14  Wall.  152-170.) 

Mandamus,  when  issued — effect  of — practice  on, 

1.  This  court  has  power  to  Issue  writs  of  man- 
damus to  any  courts  appointed  under  the  authority 
of  the  United  States,  where  such  court,  having 
jurisdiction,  refuses  to  hear  and  decide  a  case ;  or 
where,  havlns  heard,  it  refuses  to  render  Judgment 
or  enter  a  decree 

2.  But  the  writ  will  not  be  Issued  In  any  case,  If 
the  party  aggrieved  may  have  a  remedy  by  writ  of 
error  r>r  appeal. 

3.  The  supervisory  court  will  never  prescribe 
what  the  decision  of  the  subordinate  court  shall  be, 
nor  control  the  Judgment  of  dlci^^etlon  of  the  sub- 
ordinate court  in  disposing  of  th«f  controversy. 

4.  Practice  on  mandamos  to  subordinate  courts 
considered. 

5.  It  is  not  competent  for  the  suoprlor  trlb»in«l, 
upon  such  a  writ,  to  re-examine  the  ludgment  or  de- 
cree of  the  subordinate  court,  or  to  interfere  in  any 
manner  with  the  Judicial  discretion  and  Judgment 
of  the  subordinate  court. 

[No.  12.  Orig.] 
Argued  Apr.  19,  1872.    Decided  May  6,  1872. 

PETITION  for  writ  of  mandamus  to  the  Unit- 
ed States  Circuit  Judge  for  the  Eastern  Dis- 
trict of  New  York. 

This  case  cpme  before  this  court  on  a  petition 
filed  for  a  writ  of  mandamus,  to  be  directed  to 
the  circuit  judge  holding  the  circuit  court  in 
and  for  the  eastern  district  of  New  York,  in  the 
second  circuit,  commanding  him  to  entertain 
jurisdiction  of  a  certain  cause  then  pending  in 
said  court,  and  to  decide  the  same  on  the  mer- 
its thereof.  This  court  granted  a  rule  to  show 
cause  Apr.  19,  1872,  why  a  writ  of  peremptory 
mandamus  should  not  be  granted.  The  hear- 
ing of  the  application  is  now  on  that  rule. 

The  case  is  stated  by  thie  court. 

Mr.  D.  McMal&oii,  for  the  petitioners: 

The  definition  of  the  writ  of  mandamus 
shows  that  it  is  issued  to  inferior  courts  "to  en- 
force the  due  exercise  of  those  judicial  or  min- 
isterial powers,  with  which  the  Constitution  or 
Congress  have  invested  them :  and  this,  not  only 
by  restraining  their  excesses,  but  also  by  <juick- 
ening  their  nc^gligence  and  obviating  their  de- 
nial of  justice." 

Ex  parte  Bradley,  7  Wall.  364,  375,  19  L.  ed. 
214,  218;  Esp  parte  Crane,  5  Pet.  190;  Stafford 
V.  Bank,  17  How.  275,  15  L.  ed.  101. 

Wliile  this  court  will  not  restrain  or  direct  by 
mandamus  in  what  manner  the  discretion  of 
the  inferior  tribunal  should  be  exercised,  it  will, 
in  proper  cases,  require  the  court  to  hear  and 
decide. 

Ins.  Go.  V.  Wi^on,  8  Pet.  291;  Ew  parte  Brad- 
street,  7  Pet.  634. 

The  13th  section  of  the  judiciary  act  gives 
ample  power  to  this  court  to  issue  writs  of  man- 
damus, in  cases  warranted  by  the  principles  and 
usages  of  law,  to  any  court  appointed  or  per- 
sons holding  office  under  the  authority  of  the 
United  States.     See  1  Stat,  at  L.  180. 

The  principles  and  usages  of  law  give  the 

Note. — Mandamus  in  exercise  of  superintending 
r^mtrol  over  inferior  courts — see  note,  51  L.  B.  A. 
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riffht  to  a  mandamus,  where  a  party  has  a  \^ 
gal  right  and  no  other  remedy  to  enforce  it. 

Phill.  Pr.  230. 

In  the  case  at  bar,  the  proposed  mandamus 
does  not  usurp  the  functions  of  a  writ  of  error 
or  appeal. 

No  appeal  lies  in  this  ease,  because  the 
amount  is  less  than  $2,000. 

Tlie  circuit  judge  refuses  to  consider  and  de- 
termine on  the  merits,  a  case  over  which  he  has 
ample  jurisdiction ;  he  entertaining  the  opinion 
that  the  courts  of  the  United  States  sitting  as 
courts  of  admiralty  and  maritime  jurisdiction, 
have  not  jurisdiction  of  the  subject-matter,  be- 
cause of  the  treaty  with  Prussia. 

In  this  court  it  is  submitted  that  the  conclu- 
sion of  the  circuit  court  is  erroneous.  Beliig 
erroneous,  his  refusal  to  act  judicially  on  the 
plea  that  he  has  not  jurisdiction,  brings  him 
within  the  operation  of  the  law  of  mandamus. 

While  it  is  conceded  that  the  writ  of  manda- 
mus cannot  be  used  to  correct  an  erroneous 
judgment  of  a  court  of  acknowledged  jurisdic- 
tion, yet  it  can  be  invoked  to  compel  a  court  to 
exercise  its  jurisdiction,  even  though  such  court 
be  of  the  opinion  it  had  no  jurisdiction.  The 
distinction  between  the  two  classes  of  cases  is 
obvious. 

See,  Ins.  Co.  v.  Adams,  9  Pet.  571 ;  Em  parte 
Story,  12  Pet.  339;  Ea  parte  Boyt,  13  Pet.  279; 
Rex  v.  Justices  of  Kent,  14  Efist,  395;  Hull  v. 
Supervisors  of  Oneida,  19  Johns.  260;  Judges  of 
Oneida  C.  P.  v.  People,  18  Wend.  92 ;  Swing  v. 
Inhah.  of  Alloways  Creek,  5  Halst.  58. 

Mr.  Edward  Salomon,  in  opposition  to  the 
petition : 

Mandamus  cannot  perform  the  functions  of  a 
writ  of  error  or  of  an  appeal.  The  court  will 
not,  by  mandamus,  direct  a  judge  what  judg- 
ment to  enter  in  a  suit;  but  in  a  proper  case, 
will  only  require  him  to  proceed  to  enter  judg- 
ment. It  will  never  direct  in  what  manner  the 
discretion  of  an  inferior  tribunal  shall  be  exer- 
cised; but  will  only,  in  a  proper  case,  require 
the  inferior  court  to  decide.  It  cannot  by  man- 
damus control  the  judicial  discretion  or  con- 
science of  the  court  below. 

Ex  parte  Crane,  5  Pet.  190;  Ex  patrte  Brad- 
street,  7  Pet.  634;  Ins.  Co.  of  V.  Y.  v.  Wilson, 
8  Pet.  291;  Same  v.  Adams,  9  Pet.  571;  Ex 
parte  Hoyi,  13  Pet.  279;  Ex  parte  Many,  14 
How.  24;  Commissioner  of  Patents  v.  Whitely, 
4  Wall.  522,  17  L.  ed.  335. 

We  submit  that  in  this  application  for  a  man- 
damus, this  court  cannot  look  into  the  opinion 
of  the  circuit  judge  for  the  purpose  of  ascertain- 
ing on  what  ^ound  his  decision  is  based,  with 
a  view  of  revising  it.  The  opinion  is  no  part  of 
the  record  of  the  case.  That  record  shows  that 
the  circuit  court  has  entertained  the  appeal, 
heard  and  tried  it,  and  upon  such  hearing  and 
trial,  after  due  consideration,  has  ordered  that 
the  decree  of  the  district  court  be  reversed  and 
the  libel  dismissed.  After  enterteining  the  ap- 
peal and, hearing  the  case,  the  circuit  court  has 
decided  the  controversy  upon  the  pointe  pre- 
sented. How  can  this  court,  then,  upon  an 
application  for  a  mandan^us,  look  into  the  opin- 
ion of  the  judge  with  a  view  of  controlling  his 
judicial  conscience,  in  order  to  compel  him  to 
decide  differently? 

1?he  application  in  this  court  is  for  a  manda- 
mus directing  the  circuit  judge  ''to  hear  the 
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appeal  of  said  partieis,  taken  from  the  decision 
of  Charles  L.  Benedict,  district  judge  of  the 
United  States,  and  to  decide  the  same  on  the 
merits  of  the  controversy."  He  has  entertained 
the  appeal,  has  heard  it  and  has  decided  it,  and 
we  respectfully  insist  that  the  circuit  judge  has 
decided  the  appeal  "on  its  merits."  What  are 
the  merits  of  the  controversy  T  Is  not  this  ques- 
tion of  the  jurisdiction  of  the  Prussian  Consul 
and  his  decision  a  part  of  the  "merits  of  the 
controversy*?"  Wlil  this  court  by  mandamus 
determine  what  is,  and  what  is  not,  "the  merits 
of  the  controversy?"  We  submit  that  the  ques- 
tion presented  on  the  appeal,  whether  under  the 
treaty  and  considering  the  action  and  alleged 
and  proved  decision  of  the  consul,  the  district 
eourt  should  have  dismissed  the  libel,  went  to 
the  "merits  of  the  controversy"  and  that  the 
circuit  judge  has  decided  the  appeal  upon  its 
merits. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Attempt  was  made  in  the  first  place  to  prose- 
cute the  suit  in  the  name  of  the  mate  for  him- 
self and  as  assignee  of  the  crew,  but  the  court 
before  entering  the  decree  suggested  an  amend- 
ment, and  the  crew  were  admitted  as  co-libel - 
ants,  which  will  render  it  unnecessary  to  make 
any  further  reference  to  that  feature  of  the 
pleadings. 

Proceedings  in  rem  were  instituted  in  the  dis- 
trict court  against  the  bark  Elwine  Elrepline,  by 
the  mate,  for  himself  and  in  behalf  of  the  crew 
of  the  bark,  on  the  24th  of  Aup^t,  1870,  in  a 
case  of  subtraction  of  wa^^s  civil  and  maritime, 
and  they  allege  in  the  libel,  as  amended,  that 
the  bark  is  a  Prussian  vessel,  and  that  they  are 
Prussian  subjects,  and  that  they  were  hired  by 
the  master  and  legally  shipped  on  board  the 
bark  for  a  specified  term  of  service,  and  that 
they  continued  well  and  truly  to  perform  the 
duties  they  were  shipped  to  fulfil,  and  that  they 
were  obedient  to  the  lawful  commands  of  the 
master,  luitil  they  were  discharged.  They  also 
set  forth  the  date  when  they  were  shipped,  the 
length  of  time  they  had  served,  the  wages  they 
were  to  receive,  and  the  amount  due  and  unpaid 
to  them  respectively  for  their  services,  and  aver 
that  the  owners  of  the  bark  refuse  to  pay  the 
amount. 

Process  was  issued  and  served  by  the  seizure 
of  the  bark,  and  the  master  appeared  as  claim- 
ant, and  filed  an  answer.  He  admits  that  the 
appellants  shipped  on  board  the  bark  at  the 
place  and  in  the  capacities  and  for  the  wages 
alleged  in  the  libel;  but  he  avers  that  they 
silked  the  shipping  articles  and  liound  them- 
selves by  the  rules,  regulations,  and  directions 
of  the  shipping  law  and  rules  of  navigation  of 
the  countiy  to  which  the  bark  belonged,  and  he 
denies  that  they  well  and  truly  performed  their 
162*]  duties,  or  that  they  were  *obedient  to 
his  lawful  commands.  On  the  contrary,  he  al- 
leges that  they,  on  the  day  they  were  dis- 
charged, were  guilty  of  gross  insubordination 
imd  mutinous  conduct;  that  they  resisted  the 
lawful  commands  of  the  master,  and  refused  to 
ciiey  the  same,  and  interfered  with  him  in  the 
performance  of  his  duty,  and  with  force  and 
threats  prevented  him  from  performing  the 
same,  and  thereafter,  on  the  same  day,  deserted 
from  the  vesscL 
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Apart  from  the  merits  he  also  set  up  the  fol- 
lowing defenses: 

1.  That  the  court  had  no  jurisdiction  of  the 
matter  contained  in  the  libel,  because  the  bark 
was  a  Prussian  vessel,  owned  by  Prussian  citi- 
zens, and  because  the  libelants  were  Prussian 
subjects  belonging  to  the  crew  of  the  vessel, 
and  were  also  citizens  of  that  Kingdom* 

Support  to  that  defense  is  derived  from  the 
tenth  article  of  our  treaty  with  that  govern- 
ment, which  provides  that  consuls,  vice-con- 
suls, and  commercial  agents  of  the  respective 
countries,  in  the  ports  of  the  other,  shall  have 
the  right,  as  such,  to  sit  as  judges  and  arbitra- 
tors in  such  differences  as  may  arise  between 
the  captains  and  crews  of  the  vessels  belonging 
to  the  nation  whose  interests  are  committed  to 
their  char^,  without  the  interference  of  the  lo- 
cal authorities,  imless  the  conduct  of  the  crews, 
or  of  the  captain,  should  disturb  the  order  or 
tranquillity  of  the  country,  or  the  consuls,  vice- 
consuls,  or  commercial  agents  should  require 
their  assistance  to  cause  their  decisicms  to  be 
carried  into  effect.     8  Stat,  at  L.  382. 

He  set  up  that  provision  of  the  treaty,  and 
prayed  that  he  might  have  the  same  advantage 
of  it  as  if  the  same  was  separately  and  formally 
pleaded  to  the  libel. 

2.  That  the  libelants  in  signing  the  shipping 
article  bound  themselves,  under  the  penalty  of 
a  forfeiture  of  wages,  not  to  sue  or  bring  any 
action  for  any  cause,  against  the  vessel,  or  the 
master,  or  owners  thereof,  in  any  court  or  tri- 
bunal except  in  those  of  Prussia. 

•3.  That  the  Consul  General  of  the  [*163 
North  German  Union,  resident  in  the  city  of 
New  York,  which  government  included  Prussia 
and  other  sovereignties,  heard  and  examined  the 
questions  of  difference  between  the  libelants  and 
the  claimant  and  adjudicated  the  same;  that 
the  libelants  appeared  before  the  court  on  the 
occasion  and  presented  their  claim  to  be  dis- 
charged and  their  claim  for  wages,  and  that  the 
consul,  in  his  character  as  such,  heard  and  ex-* 
amined  their  said  claims  and  adjudged  i^t  the 
libelants  should  return  to  the  vessel,  and  that  no 
wages  were  due  them  or  would  be  due  them  until 
they  complied  with  the  contract  of  shipment. 

Testimony  was  taken  in  the  district  court, 
and  the  district  court  entered  a  decree  in  favor 
of  the  libelants  for  the  amount  due  them  for 
their  wages,  and  referred  the  cause  to  a  com- 
missioner to  ascertain  and  report'  the  amount. 
Subsequently  he  reported  that  the  amount  due 
to  the  libelants  was  $743.41.  Exceptions  were 
filed  by  the  claimant,  and  the  district  court  up- 
on further  hearing  reduced  the  amount  to  $712,- 
32,  and  entered' a  final  decree  for  that  amount, 
with  costs  of  suit.  Thereupon  the  claimant  ap- 
]>ealed  to  the  circuit  court,  and  the  record 
shows  that  the  appeal  was  perfected,  and  iAuit 
the  cause  was  duly  entered  in  that  court. 

On  the  5th  of  the  last  month  the  petition  un- 
der consideration  was  filed  in  this  court  in  be- 
half of  the  appellees  in  that  suit,  in  which  they 
represented  that  the  cause  appealed  was  fully 
argued  before  the  circuit  court  on  the  same 
pleadings  and  proofs  as  those  exhibited  in  the 
district  court,  and  -that  the  circuit  judge  re- 
versed the  decree  of  the  district  court  and  dis- 
missed the  libel  for  want  of  jurisdiction  in  the 
district  court  to  hear  and  determine  the  contro- 
versy; that  the  circuit  judge  declined  to  enter- 
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tain  the  cause  or  to  consider  the  same  on  the 
merits,  and  that  no  final  decree  on  the  appeal 
has  been  entered  in  the  circuit  court  or  signed 
by  the  circuit  judge. 

His  refusal  to  entertain  jurisdiction  and  to 
164*]  hear  and  decide  *the  merits  of  the  case 
was  placed,  as  they  allege,  upon  the  ground  that 
the  matter  in  diflference,  under  the  tenth  article 
of  the  treaty,  was  within  the  exclusive  cogni- 
zance of  the  consul,  vice  consul,  or  commercial 
agent  therein  described,  and  in  consequence 
thereof  that  the  district  court  was  without  any 
jurisdiction,  which  they  contend  is  an  error  for 
the  following  reasons: 

( 1 )  Because  the  treaty  stipulation,  if  so  con- 
strued, is  unconstitutional  and  void. 

(2)  Because  that  article  of  the  treaty  applies 
only  to  disputes  between  the  masters  and  crews 
of  vessels,  and  has  no  reference  to  suite  in  rem 
against  the  vessel. 

(3)  Because  the  record  in  this  case  shows 
that  the  Prussian  authorities  refuse  to  enter- 
tain jurisdiction  of  the  controversy. 

(4)  Because  the  treaty  is  with  Prussia,  and 
it  appears  that  her  government  has  no  consul, 
vice  consul,  or  commercial  agent  at  that  port. 

(5)  Because  the  consul  who  acted  in  the  case 
requested  the  district  court  to  teke  jurisdiction 
of  the  matter  in  difTerence. 

Hearing  was  had  on  the  day  the  petition  was 
presented,  and  this  court  granted  a  rule  requir- 
ing the  circuit  judge  to  show  cause  on  the  day 
therein  named  why  a  peremptory  writ  of  man- 
damus should  not  issue  to  him  directing  him 
to  hear  the  appeal  of  the  petitioners  and  decide 
the  same  on  the  merits.  Due  service  of  that 
rule  was  made,  and  the  case  now  comes  before 
the  court  upon  the  return  of  the  judge  to  that 
rule.  He  returns,  among  other  things  not  nec- 
essary to  be  reproduced,  as  follows:  that  the 
cause  of  the  libelants  proceeded  to  a  decree  in 
their  favor  in  the  district  court;  that  an  appeal 
from  that  decree  was  taken  in  due  form  te  the 
circuit  court  for  that  district;  that  the  circuit 
court  did  not  refuse  to  entertain  the  appeal,  nor 
did  the  circuit  court  refuse  to  decide  the  case 
on  the  appeal  nor  hold  or  decide  that  the  circuit 
court  had  no  jurisdiction  to  hear  or  decide  the 
same,  as  required  by  the  proofs  or  by  the  law. 
On  the  contrary,  the  circuit  court  did  entertein 
165*]  the  appeal,  'did  hear  the  counsel  of  the 
parties  fully  on  all  the  question?  raised  in  the 
case,  and  did  decide  the  same.  But  in  making 
such  decision,  the  said  court  did  hold  and  de- 
cide that  the  matter  in  controversy  was  within 
the  jurisdiction  of  the  consul  under  the  treaty, 
and  that  the  consul,  in  the  exercise  of  that  ju- 
risdiction, after  hearing  the  parties  had  decided 
the  matter.  Pursuant  to  those  views  the  cir- 
cuit court,  as  the  return  shows,  did  thereupon 
direct  that  the  decree  of  the  district  court  be  re- 
versed and  that  the  libel  of  the  petitioners  be 
dismissed. 

Power  to  issue  write  of  mandamus  to  any 
courte  appointed  under  the  authority  of  the 
United  States,  was  given  to  this  court  by  the 
13th  section  of  the  judiciary  act,  in  cases  war- 
ranted by  the  principles  and  usages  of  law.  1 
Stet.  at  L.  81.  When  passed,  the  section  also 
empowered  the  court  to  issue  such  writs  sub- 
ject to  the  same  conditions  to  persons  holding 
office  under  the  United  Stetes,  but  this  court 
verv  early  decided  that  the  latter  provision  was 
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imconstitutional  and  void,  as  it  assumed  to  en- 
large the  original  jurisdiction  of  the  court, 
which  is  defined  by  the  Constitution.  Marhury 
V.  Madison,  1  Cranch,  175;  Ex  parte  Hoyt,  13 
Pet.  290. 

Applications  for  a  mandamus  to  a  subordi- 
nate court  are  warranted  by  the  principles  and 
usages  of  law  in  cases  where  the  subordinate 
court,  having  jurisdiction  of  a  case,  refuses  to 
hear  and  decide  the  controversy,  or  where  such 
a  court,  having  heard  the  cause,  refuses  to  ren- 
der judgment  or  enter  a  decree  in  the  cape;  but 
the  principles  and  usages  of  law  do  not  warrant 
the  use  of  the  writ  to  re-examine  a  judgment  or 
decree  of  a  subordinate  court  in  any  case,  nor 
will  the  writ  be  issued  to  direct  what  judgment 
or  decree  such  a  court  shall  render  in  any  pend- 
ing case,  nor  will  the  writ  be  issued  in  any  case 
if  the  party  aggrieved  may  have  a  remedy  by 
writ  of  error  or  appeal,  as  the  only  office  of  the 
writ  when  issued  to  a  subordinate  court  is  to 
direct  the  performance  of  a  ministerial  act,  or 
to  command  the  court  to  act  in  a  case  where  the 
court  has  jurisdiction  and  refuses  to  act;  but 
the  *supervisory  court  will  never  pre-  [*166 
scribe  what  the  decision  of  the  subordinate 
court  shall  be,  nor  will  the  supervisory  ceurt 
interfere  in  any  way  to  control  the  judgment  or 
discretion  of  the  subordinate  court  in  disposing 
of  the  controversy.  Ins.  Co,  v.  Wilson,  8  Pet. 
302;  17.  Sf.  V.  Peters,  5  Cranch,  135;  Ex  parte 
Bradstreet,  7  Pet.  648;  Ex  parte  Many,  14  How. 
24;  17.  S.  V.  Lawrence,  3  Dall.  42;  Commtssion- 
er  V.  Whitely,  4  Wall.  522,  18  L.  ed.  335;  Ins. 
Co.  V.  Adams,  9  Pet.  602. 

Where  a  rule  is  laid,  as  in  this  case,  on  the 
judge  of  a  subordinate  court  he  is  ordered  to 
show  cause  why  the  peremptory  writ  of  man- 
damus shall  not  issue  to  him,  commanding  him 
to  do  some  act  which  it  is  alleged  he  has  power 
to  do,  and  which  it  is  his  duty  to  do  and  which 
he  has  improperly  neglected  and  refused  to  do  as  ' 
required  by  law.  Due  service  of  the  rule  being 
made,  the  judge  is  required  to  make  return  to 
the  charge  contained  in  the  rule,  which  he  may 
do  by  denying  the  matters  charged  on  by  set- 
ting up  new  matter  as  an  answer  to  the  accusa- 
tions of  the  relator,  or  he  may  elect  to  submit  a 
motion  to  quash  the  rule  or  to  demur  to  the  ac- 
cusative allegations.  Matters  charged  in  the 
rule  and  denied  by  the  respondent  must  be 
proved  by  the  relator,  and  matters  alleged  in 
avoidance  of  the  charge  made,  if  denied  by  the 
relator,  must  be  proved  by  the  respondent. 
Ang.  &  Ames,  Corp.  9th  ed.  §  727 ;  People  ex  rel. 
V.  Supervisors,  2  Abb.  Pr.  (N.  S.)  78.  Motions 
to  quash  in  such  cases  are  addressed  to  the  dis- 
cretion of  the  court,  but  if  the  respondent  de- 
murs to  the  rule,  or  if  the  relator  demurs  to  the 
return,  the  party  demurring  admits  everything 
in  the  rule  or  the  return,  as  the  case  may  be, 
which  is  well  pleaded,  and  if  the  relator  elects 
to  proceed  to  hearing  on  the  return  without 
pleading  to  the  same  in  any  way,  the  matters 
alleged  in  the  return  must  be  token  to  be  true 
to  the  same  extent  as  if  the  relator  had  de- 
murred to  the  return.  Tapping,  Mand.  347; 
Moses,  Mand.  210;  Com,  Bk.  v.  Commissioners, 
10  Wend.  25;  People  ex  rel,  v.  Russell,  1  Abb. 
Pr.  (N.  S.)  230;  People  ex  rel,  v.  Board  of  Po- 
lice, 26  N.  Y.  316;  Com.  of  Pa,  v.  Commission- 
ers, 37  Pa.  245;  3  Stephen,  N.  P.  2326;  6  Bac. 
Abr.  ed.  1856,  447.    Subordinate  Judidal  tri- 
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IVf']  bunals,  when  the  writ  ie  •Hddressrf  to 
thpm,  are  usually  required  to  eiereiee  some  ju- 
dicial function  which  it  is  alleged  they  have  ini' 
properly  neglected  or  refused  to  exerciae,  or  to 
tender  judgment  in  some  case  when  otherwiBe 
there  would  be  a  failure  of  justice  from  a  delay 
or  refiisnl  to  act,  and  the  return  must  either 
dtny  the  facta  stated  in  the  rule  or  alternative 
writ  on  which  the  claini  ol  the  relator  is  found- 
ed,  or  must  state  other  facts  sufficient  in  law  to 
defeat  the  claim  of  the  relator;  and  no  doubt  is 
entertained  that  both  of  those  defenses  may  be 
set  up  in  the  »ame  return,  as  in  the  case  before 
the  court.  Spnnnfield  v,  Hampden,  10  Pick. 
B8i  People  V.  Commiaaionera,  11  How.  Pr.  8S ; 
People  V.  Champion,  10  Johns.  61.  Several  de- 
fenses may  be  set  up  in  the  same  return,  and  if 
any  one  of  them  be  suBiciGnt  the  return  will  be 
upheld.  Wright  t.  Faveclt,  i  Burr.  2041;  Mo- 
ses, Maud.  214. 

Evidently  the  district  judge  was  inclined  to 
adopt  the  proposition  advanced  by  the  libelants, 
that  the  suit  for  wages,  as  it  was  prosecuted  by 
B  libel  in  rem,  wns  not  within  the  treaty  stipu- 
lation, nor  a  controversy  within  the  jurisdiction 
of  the  consul,  but  he  did  not  place  his  decision 
npon  that  frround.  He  did,  however,  rule  that 
the  treaty  did  not  have  the  effect  to  change  the 
Jurisdiction  of  the  courts,  except  to  require 
them  to  decline  to  bear  matters  in  difTcrcnce  be- 
tween the  masters  and  crews  of  vessels  in  all 
cases  where  the  consul  had  acted  or  perhaps  was 
ready  to  act  as  judjie  or  arbitrator  in  respect  to 
such  difTcrences.  Beyond  doubt  he  assumed 
that  to  be  the  true  construction  of  the  treaty, 
and  having  settled  that  matter  he  proceeded  to 
inquire  whether  the  consul  had  adjudicated  the 
pendinf!  controversy,  or  whether  the  evidence 
showed  that  he  was  ready  to  do  so,  and  having 
answered  tho«e  Inquiries  In  the  negative  he  then 
proceeded  to  examine  the  pleadings  and  proofs, 
■Dd  onme  to  the  conclusion  In  the  ease  which  is 
expressed  in  the  decree  from  which  the  appeal 
ms  taken  to  the  circuit  court. 

All  of  those  matters  were  again  fully  argued 
in  the  circuit  court,  and  the  circuit  judge  de- 
rided to  reverse  the  decree  of  the  district  court 
upon  the  following  grounds :  ( 1 }  That 
IS8*]  "the  Prussian  consul,  under  the  treaty, 
had  jurisdiction  of  the  subject-matter  involved 
in  the  suit  in  the  district  court;  (2)  that  the 
jurisdiction  of  the  consul  under  the  treaty  was 
•xclusive;  (3)  that  the  proofs  showed  that  the 
consul  heard  and  adjudicated  the  matter  in- 
volved in  the  suit  appealed  to  the  circuit  court, 
and  that  the  libelants  were  bound  by  that  ad- 
judication. 

Such  Questions  were  undoubtedly  raised  in 
the  p1padin;Ts.  and  it  is  equally  certain  that 
they  were  decided  by  the  district  court  in  favor 
of  the  libelants.  Raised  as  they  irare  by  the 
plendinf^,  it  cannot  be  successfully  denied  that 
the  same  questions  were  also  presented  in  the 
drcult  court,  and  in  view  of  the  return  It  must 
be  conceded  that  they  were  decided  in  the  lat- 
ter court  in  favor  of  the  respondent.  Support 
to  that  proposition  is  also  found  in  the  opinion 
ot  the  circuit  judire,  and  in  th»  order  which  he 
made  in  the  case.  Suffice  it.  however,  to  soy,  it  so 
appears  in  the  return  before  the  court,  and  this 
oourt  is  of  the  opinion  that  the  return,  in  the 
odstlnir  state  of  the  proceedings,  is  conclusive. 

ConJossedly  the  petitioners  are  without  rem- 
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634;  Ins.  Co,  v.  Wilson,  8  Pet.  304;  Ew  parte 
Many,  14  How.  26. 

Viewed  in  the  light  of  the  return,  the  court 
is  of  the  opinion  that  the  rule  must  be  dis- 
charged and  the  petition  denied. 


THE  STEAM  TUG  R.  L.  MABEY,  etc.,  John 
Caldwell,  Executor,  and  Rachel  Corwin, 
Ezrx.,  etc.,  Appts,, 

V. 

JOSHUA  ATKINS  and  Edwin  Atkins,  Owners 

of  the  Ship  Isaac  F.  Chapman, 

and 

THE  SHIP  HELEN  R.  COOPER,  her  Tackle, 

etc,  the  Union  Navigation  Company,  daim- 

ant,  Appt,, 

V. 

SAME. 

(See  8.  C.  "The  Mahey  and  Cooper/*  14  Wall.  204- 

216.) 

Collision  from  natural  causes — negligence — in- 
evitable accident — faulty  navigation. 

1.  Where  a  collision  occurs  exclusively  from  nat- 
ural causes,  and  wlthont  any  neglliirence  or  fanlt 
on  the  part  of  either  party,  the  loss  must  rest 
where  It  fell. 

2.  This  rule  has  no  application  to  a  case  where 
negligence  or  fault  Is  shown  to  have  been  com- 
mitted on  either  side. 

3.  Inevitable  accident  is  where  a  collision  occurs 
after  both  parties  have  endeavored,  by  every  means 
In  their  power,  to  prevent  the  accident,  and  where 
It  occurred  in  spite  of  everything  that  nautical 
skill,  care  and  precaution  could  do  to  keep  the  ves- 
sels from  coming  together. 

4.  Want  of  due  care  Is  shown  where  a  ship  went 
to  sea  when  the  master  of  the  tug  which  had  her  In 
tow  knew  that  it  was  not  safe  in  view  of  the  condi- 
tion of  the  weather  and  tide. 

6.  Faulty  navigation  of  itself  Is  a  sufficient  an- 
swer tp  the  defense  of  inevitable  accident 

[Nos.  173,  174.] 

Argued  ApHl  25,  1872.    Decided  May  6,  1872. 

APPEALS   from   the   Circuit   Court   of   the 
United  States  for  the  Eastern  District  of 
New  York. 

The  case  is  stated  by  the  court. 
Messrs.    Charle*    Donohne,  W.    W.  Good- 
rich, and  T.  M.  Wheeler  for  appellants. 
Mr.  JL  C.  Benedict  for  appellees. 

Mr.  Justice  Clilford  delivered  the  opinion 
of  the  court: 

Controversies  growing  out  of  collisions  be- 
tween ships  arise  where  the  colliding  vessel  was 
in  charge  of  a  tug  in  which  both  the  tug  and 
the  tow  are  liable  for  the  consequences,  as  when 
the  officers  and  crews  of  both  vessels  jointly 
participated  in  their  control  and  management 
and  where  those  in  charge  of  both  vessels  are 
212*]  deficient  in  skill,  *omit  to  take  due  care, 
or  are  ffuilty  of  negligence  in  their  navigation. 
Cases  also  arise  where  the  tow  alone  is  respon- 
sible, as  where  the  tug  is  employed  as  the  mere 
motive  power  to  propel  the  tow  from  one  point 
to  another,  and  both  vessels  are  under  the  ex- 
clusive control  and  management  of  the  officers 
and  crew  of  the  tow.  Other  cases  also  arise 
where  the  tug  is  solely  responsible,  as  where 
the  tug,  under  the  charge  of  her  own  master 
and  crew,  undertakes  to  transport  another  ves- 
sel from  one  point  to  another,  which,  for  the 
time  beinff,  has  neither  her  master  nor  crew  on 

NOTB. — Collision;  rights  of  ste^m  and  sailing 
vessels  with  reference  to  each  other  and  in  passing 
and  meeting — see  notes,  13  L.  ed.  U.*  S.  537 ;  25  L. 
ed.  U.  S.  168 ;  28  C.  C.  A.  532 ;  29  C.  C.  A.  368. 

Rules  for  avoiding  collision:  tttenmer  fnetti»n 
steamet — see  notes,  14  L.  ed.  U.  S.  68 :  35  L.  cd. 
U.  S  453 ;  30  C.  C.  A.  630 ;  60  C.  C.  A.  254. 
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board,  as  in  that  case  her  officers  and  crew  di« 
rect  and  control  the  navigation  of  both  vessela. 
Sturgis  v.  Boyer,  24  How.  122,  16  L.  ed.  694. 

Compensation  is  claimed  in  this  case  b^  the 
owners  of  the  ship  Isaac  Chapman  for  injuries 
which  the  ship  received  in  a  collision  between 
the  ship  of  the  libelants  and  the  ship  Helen 
Cooper  and  the  steam  tug  R.  L.  Mabey,  which 
had  the  latter  ship  in  tow.  As  alleged  in  the 
libel,  the  collision  occurred  on  the  17ih  of  Feb- 
ruary, 1866,  in  the  harbor  of  New  York,  whil9 
the  ship  of  the  libelants  was  moored  on  the  up- 
per side  of  pier  forty-five  in  East  river,  and  the 
proofs  show  that  she  lay  with  her  head  towards 
the  shore,  her  stern  being  twenty  feet  inside  of 
the  outer  end  of  the  pier.  She  had  a  cargo  of 
merchandise  on  board  and  was  ready  for  sea, 
but  those  in  charge  of  her  did  not  deem  it  pru- 
dent to  leave  the  wharf  at  that  time  as  the  tide 
was  ebb  with  a  strong  current  and  there  were 
large  masses  of  floating  ice  in  the  stream. 

Different  views,  however,  were  entertained  by 
those  in  charge  of  the  ship  Helen  Cooper,  which 
was  also  loaded  and  ready  to  sail  for  a  south- 
em  port.  By  the  answer  as  originally  filed  it 
appears  that  she  was  lying  at  the  wharf  of  the 
gas  works,  on  the  Brooklyn  side  of  the  river, 
with  her  head  towards  the  shore  and  her  stem 
towards  the  stream;  that  while  in  that  situa- 
tion those  in  charge  of  the  steam  tug  R.  L.  Ma- 
bey made  fast  to  her  bows  on  the  port  side  by  a 
hawser  •which  was  passed  aft  and  there  [♦213 
fastened  by  stops,  and  by  that  means  she  was 
towed  into  the  stream  stem  foremost,  the  tide 
having  just  commenced  to  ebb,  and  the  state- 
ment of  the  answer  is,  that  as  the  ship  passed 
out  into  the  stream  the  stop  at  the  stem  was 
cut  so  as  to  allow  the  ship  to  tum  and  head 
down  the  river,  and  that  both  the  ship  and  the 
steam  tug,  while  the  ship  was  in  the  act  of 
turning,  were  imexpectedly  caught  in  an  im- 
mense field  of  floating  ice,  which,  in  spite  of  the 
power  of  the  steam  tug,  set  both  vessels 
towards  the  opposite  shore  and  carried  them 
down  and  across  the  river  so  that  the  bows  of 
the  ship  passed  inside  of  pier  forty-five  and 
stmck  the  f>ide  of  the  ship  of  the  libelants  and 
caused  whatever  damage  the  libelants'  ship  re- 
ceived by  the  collision.  Proof  of  the  collision, 
therefore,  is  unnecessary,  as  the  allegation  is 
admitted,  but  the  respondents  allege  that  the 
ship  is  not  liable,  as  the  collision  was  the  result 
of  inevitable  accident. 

Prompt  appearance  was  also  entered  by  the 
claimant  of  the  steam  tug,  and  he  filed  a  sepa- 
rate answer,  in  which  he  alleges  that  the  mas- 
ter of  the  steam  tug  when  applied  to  on  that 
day  to  tow  the  ship  of  the  respondents  to  sea, 
informed  the  owners  that  it  was  not  safe  to 
proceed  to  sea  in  the  then  condition  of  the 
weather  and  tide.  Had  he  himself  been  gov- 
erned by  that  opinion  the  case  of  the  steam  tug 
would  be  quite  different,  but  the  proofs  show 
that  he  yielded  to  the  importunity  of  the  own- 
ers or  agent  of  the  ship  and  took  her  in  tow, 
the  owners  of  the  ship  agreeing  to  assume  the 
risk  of  all  accidents  and  dangers.  Apart  from 
that  he  also  charges  that  the  collision  was  oc- 
casioned by  disobedience  of  the  orders  of  the 
pilot  and  faulty  navigation  of  the  ship;  that 
the  order  of  the  pilot  was  not  to  cast  off  the 
hawser  by  which  the  ship  was  moored,  but  only 
to  slacken  it  until  the  head  of  the  ship  was 
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swuoff  roimd;  that  the  order  was  disobeyed, 
and  that  the  hawser  was  cast  off  before  the  ship 
came  round,  which  had  the  effect  to  set  the  ship 
over  to  the  opposite  shore  towards  the  ship  of 
the  libelants;  and  he  also  charges  that  those  in 
command  of  the  respondents'  ship,  when  she 
had  reached  the  middle  of  the  stream  "and 
SI 4*]  *was  headed  down  stream/'  put  her  helm 
hard  a-port  so  that  the  ship  took  a  sudden 
sheer  to  starboard,  which  caused  her  to  run 
into  the  ship  of  the  libelants. 

Leave  was  granted  to  the  owners  of  the  re- 
spondent ship  to  file  an  amended  answer,  in 
which  they  still  insist  that  the  collision  was  the 
result  of  inevitable  accident,  but  of  a  widely 
different  character  from  that  described  in  the 
original  answer  filed  more  than  five  months 
earlier.  They  now  allege'  that  the  river  was 
dear  of  ice  for  a  considerable  distance  on  the 
opposite  side  of  the  river ;  that  owing  to  the  ice 
on  the  side  where  the  ship  lay  it  was  more  dif- 
ficult than  it  otherwise  would  have  been  to  turn 
the  ship  so  that  she  would  head  down  the  river, 
and  that  while  the  steam  tug  was  endeavoring 
to  accomplish  that  object  a  ferry-boat  suddenly 
and  improperly  crossed  the  bows  of  the  steam 
tug,  and  in  order  to  prevent  striking  the  ferry- 
boat it  became  necessary  that  the  steam  tug 
should  be  suddenly  slowed,  which  had  the  effect 
to  turn  the  ship  towards  the  opposite  shore  and 
caused  the  collision,  in  the  manner  more  fully 
described  in  the  amended  answer. 

Both  parties  took  testimony  and  were  fully 
heard  in  the  district  court,  and  the  district 
court  being  of  the  opinion  that  both  the  tug  and 
the  tow  were  in  fault,  entered  a  decree  for  the 
libelants  against  both  the  respondent  vessels, 
and  the  owners  of  the  ship  appealed  from  the 
whole  decree  to  the  circuit  court,  where  the  par- 
ties were  again  heard  upon  the  same  pleadings 
and  proofs,  and  the  circuit  court  affirmed  the 
decree  of  the  district  court,  holding  that  both 
the  respondent  vessels  were  in  fault.  Where- 
upon the  owners  of  the  respective  vessels  took 
separate  appeals  to  this  court. 

Objection  is  made  that  the  owners  of  the 
steam  tug  could  not  properly  appeal  to  this 
court,  as  they  did  not  formally  appeal  from  the 
district  court  to  the  circuit  court,  but  it  is  not 
necessary  to  decide  that  question,  as  it  is  quite 
clear  that  the  decree  myst  be  affirmed  against 
the  tug  as  well  as  the  tow.  Nor  is  the  court 
prepared  to  admit  the  validity  of  the  objection, 
as  the  record  shows  that  the  owners  of  the  tow 
215*]  *8igned  a  written  stipulation  before  the 
decretal  order  was  entered  in  the  district  court, 
that  they,  as  the  owners  of  the  ship,  would  as- 
sume the  entire  conduct  of  the  defense  and  that 
they  would  answer  and  pay  whatever  sum  the 
libelants  should  recover  in  the  case  against  both 
vessels.  Undoubtedly  the  general  rule  is  that  a 
party  who  does  not  appeal  cannot  be  heard  in 
opposition  to  the  decree.  Still  it  appears  in  this 
case  that  an  appeal  from  the  district  court  to 
the  circuit  court  was  taken  from  the  entire  de- 
cree, and  by  a  party  who  represented  the  entire 
interest  of  the  losing  party  in  the  suit.  Well 
founded  doubt  may,  perhaps,  arise  as  to  the 
regularity  of  the  proceeding,  but  it  is  not  nec- 
essary to  solve  that  doubt  in  the  present  case. 

Suppose  the  appeal  is  correctly  here,  we  arc 
an  of  the  opinion  that  the  decree  of  the  court 
below  was  correct. 


Where  the  collision  occurs  exclusively  from 
natural  causes,  and  without  any  negligence  or 
fault  on  the  part  ot  either  parly,  the  rule  is 
that  the  loss  must  rest  where  it  fell,  as  no  one 
is  responsible  for  an  accident  which  was  pro- 
duced by  causes  over  which  human  agency 
could  exercise  no  controL  Such  a  doctrine, 
however,  can  have  no  application  to  a  case 
where  negligence  or  fault  is  shown  to  have  been 
committed  on  either  side.  Inevitable  accident, 
as  applied  to  a  case  of  this  description,  must  be 
understood  to  mean  a  collision  which  occurs 
when  both  parties  have  endeavored,  by  every 
means  in  their  power,  with  due  care  and  cau- 
tion, and  a  proper  display  of  nautical  skill,  to 
prevent  the  occurrence  of  the  accident,  and 
where  the  proofs  show  that  it  occurred  in  spite 
of  everything  that  nautical  skill,  care  and  pre- 
caution could  do  to  keep  the  vessels  from  com- 
ing together.  Union  8.  8,  Co,  v.  N,  Y,  d  Va.  8, 
8,  Co,  24  How.  313,  16  L.  ed.  701;  The  Morning 
Light,  2  WaU.  556,  17  L.  ed.  863. 

Want  of  due  care  is  shown  in  the  fact  that 
the  ship  went  to  sea  at  a  moment  when  the 
master  of  the  tug  which  had  her  in  tow  knew 
that  it  was  not  safe  in  view  of  the  condition  of 
the  weather  and  tide;  nor  can  the  tug  be  held 
blameless  any  more  than  the  ship,  beoiuse  the 
master  ultimately  •yielded  to  the  im-  [*216 
portunities  of  the  owners  of  the  ship  and  as- 
sumed the  risk,  subject  to  his  claim  on  the  own- 
er of  the  ship  for  indenmity.  Faulty  naviga- 
tion is  also  shown,  which  of  itself  is  a  sufficient 
answer  to  the  defense  of  inevitable  accident. 

Palpable  error  is  shown  to  have  been  set  up 
in  the  original  answer  filed  by  the  owners  of 
the  ship,  and  the  court  is  not  satisfied  that  the 
defense  set  up  in  the  amended  answer  is  en- 
titled to  any  more  credit.  Such  a  defense  as 
that  set  up,  that  a  ferry-boat  suddenly  and  im- 
properly crossed  t^e  bows  of  the  steam  tuf,  if 
founded  in  fact,  could  easily  be  proved  by  those 
who  were  on  board  the  ferry-boat  and  know 
what  occurred.  Instead  of  that,  not  even  the 
name  of  the  ferry-boat  is  given,  either  in  the 
answer  or  in  the  proofs,  and  not  a  witness  is 
called  except  the  pilot  and  the  master  of  the 
ship,  and  their  statements  in  that  behalf  are 
not  satisfactory  No  such  defense  is  set  up  in 
behalf  of  the  steam  tug,  and  nothing  of  the  kind 
was  alleged  in  the  original  answer  filed  by  the 
owners  of  the  ship  shortly  after  the  suit  was 
commenced.  Neither  of  the  courts  below  ap- 
pear to  have  given  that  defense  much  credence, 
and  this  court  concurs  with  the  subordinate 
courts  that  the  defense  is  not  established. 

Decree  affirmed. 

ALLEN  T.  CAPERTON,  Plff.  in  Err.^ 

V, 

PHILIP  BOWYER. 
(See  S.  C.  14  Wall.  216-237.) 
Certifioate  of  clerk  not  sufficient  to  ehaw  juris- 
diction— effect  of  MOOT  on  suits— juriedictUm 
over  state  judgments, 

1,  A  certificate  signed  by  the  clerk  and  certified 
by  the  presiding  Justice  of  the  state  court,  that 
there  was  drawn  in  question  the  validity  of  a  state 
act  on  the  ground  that  it  was  repugnant  to  the 
Constitution  of  the  United  States,  and  that  the  de- 
cision of  the  state  court  was  in  favor  of  its  valid- 
ity, Is  not  concluslvo  to  show  that  the  question  was 
raised  in  the  case. 

2.  Absolute  suspension  of  the  right  to  sue  an4 
prohibition  to  exercise  it  exist  durmg  war.  by  the 
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law  of  nations ;  bnt  the  restoration  of  peace  re- 
moves the  disability  aud  opens  the  doors  of  the 
courts. 

3.  Questions  not  decided  In  the  state  court  be- 
cause not  raised  or  presented  by  the  complaining 
party,  will  not  be  re-examined  In  this  court  on  a 
writ  of  error  sued  out  under  the  25th  section  of  the 
Judiciary  act. 

4.  It  must  appear  that  the  question  presented  for 
decision  In  this  court  was  raised  in  the  state  court, 
and  that  the  decision  of  the  slate  codrt  was  given 
Bs  required  by  that  section  in  the  manner  to  give 
Jurisdiction. 

[No.  165.] 
Argued  April  11,  1812,    Decided  May  6,  1872, 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 
The  case  is  stated  by  the  court. 
Messrs.  Conway  Robinson,  Simeon  Nashf 
and  R.  T.  Merrick  for  plaintiff  in  error: 

Messrs,  B,  Stanton  and  J.  H.  Ashton  for 
defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Special  jurisdiction  only  is  given  to  this 
court  by  virtue  of  a  writ  of  error  to  a  state 
court,  and  imless  the  record  shows  that  the  case 
falls  within  the  conditions  annexed  to  the  right 
of  a  party  to  invoke  the  exercise  of  the  jurisdic- 
tion, the  writ  of  error  must  be  dismissed.  Pri- 
marily those  conditions  are  two:  (1)  That  it 
shall  appear  that  some  one  of  the  Questions  spec- 
ified in  the  25th  section  of  the  judiciary  act,  or 
the  2d  section  of  the  amendatoi*y  act,  did  arise 
in  the  case.  (2)  That  the  question  which  did  so 
arise  in  the  case  was  decided  by  the  court  in 
the  way  therein  required  to  give  this  court  ju- 
risdiction to  re-examine  the  question,  and  the 
rule  is  settled  that  unless  both  those  things  ap- 
pear the  jurisdiction  does  not  attach.  1  Stat. 
at  L.  85;  14  Stat,  at  L.  386. 

On  the  6th  day  of  August,  1866,  the  plaintiff 
brought  an  action  of  trespass  for  false  impris- 
onment against  the  defendant  in  the  state 
court,  in  which  he  alleged  that  the  defendant, 
on  the  29th  of  June,  1862,  with  force  and  arms, 
seized  the  plaintiff  and  incarcerated  him  in  a 
dtmgeon  and  imprisoned  him  there  for  twenty- 
four  days,  separated  from  his  home  and  family, 
and  that  he  subjected  him  to  great  danger  and 
many  hardships,  and  seriously  impaired  his 
health  and  put  him  to  great  pain  and  distress, 
both  of  body  and  mind. 

Service  having  been  made,  the  defendant  ap- 
peared and  demurred  to  the  declaration,  and 
filed  seven  other  pleas,  as  follows :  ( 1 )  That  he 
was  not  guilty  in  manner  and  form  as  alleged; 
(2)  that  the  action  was  not  brought  within  one 
year  next  after  the  right  to  bring  the  same  ac- 
^32*]  crued;  (3)  *that  the  action  was  not 
brought  within  two  years  next  after  the  right 
to  bring  the  same  accrued;  (4)  that  more  than 
two  years  had  elapsed  after  the  right  to  bring 
the  action  accrued,  and  before  the  present  lim- 
itation act  of  the  state  was  passed;  (5)  that 
the  plaintiff  and  defendant  were  citizens  of  the 
same  state,  and  that  the  whole  time  prescribed 

Note. — Suspension  of  statute  of  limitations  dur- 
ing war — see  note  to  Hanger  y.  Abbott,  18  L.  ed. 
in   S   030. 

JwrisdicUon  of  27.  B.  Supreme  Court  where  Fed- 
eral oueittion  arises  or  where  is  drawn  in  question 
statute,  treaty,  or  Constitution  of  U,  8. — see  note 
to  Matthews  v.  Zane,  2  L.  ed.  U.  S.  654;  note' to 
Martin  v.  Hunter,  4  L.  ed.  U.  8.  07 :  and  note  to 
Williams  V.  Norris,  6  L.  ed.  U.  S..671. 
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as  a  limitation  had  elapsed  before  the  present 
act  modifying  the  pre-existing  law  was  passed; 

(6)  that  the  supposed  grievances  were  acts 
done  by  the  defendant  as  provost-marshal  un- 
der the  military  orders  of  the  state,  in  time  of 
actual  war,  as  more  fully  set  forth  in  the  plea; 

(7)  that  the  President,  on  the  7th  of  Septem- 
ber, 1805,  granted  tho  defendant  a  full  pardon 
and  amnesty  for  all  ofTcnses  by  him  committed, 
arising  from  participation,  cUrect  or  indirect, 
in  the  Rebellion. 

Subsequently  the  plaintiff  filed  a  joinder  to 
the  demurrer,  joined  the  issue  tendered  imder 
the  plea  of  not  guilty,  and  filed  a  replication  to 
the  six  special  pleas  as  follows:  (1)  That  the 
action  is  not  barred  as  alleged,  and  tendered  an 
issue  to  the  coimtry;  (2)  that  the  action  is  not 
barred  as  alleged  in  the  second  special  plea,  and 
also  tendered  an  issue,  to  the  country;  (3)  that 
the  action  is  not  barred  as  alleged  m  the  third 
special  plea,  and  tendered  an  issue  to  the  coun- 
^^7t  {i)  plaintiff  filed  a  demurrer  to  the 
fourth,  fifth,  and  sixth  special  pleas,  and  the 
defendant  demurred  to  the  replication  of  the 
plaintiff  to  the  defendant's  first  special  plea. 

All  the  issues  of  law  were  determined  by  the 
court  in  favor  of  the  plaintiff,  that  is,  the  court 
overruled  the  demurrer  to  the  declaration,  sus- 
tained the  demurrers  of  the  plaintiff  to  the 
fourth,  fifth  and  sixth  special  pleas  of  the  de- 
fendant, and  also  overruled  the  demurrer  of  the 
defendant  to  the  plaintiff's  replication  to  the 
defendant's  first  special  plea,  which  left  noth- 
ing for  trial  but  the  issues  of  fact,  which  were 
submitted  to  a  jury,  and  the  jur^  found  all  the 
issues  of  fact  in  favor  of  the  plamtiff,  and  that 
the  defendant  was  guilty  as  alleged  in  the  dec- 
laration, and  assessed  damages  for  the  plain- 
tiff in  the  sum  of  $833.  Judgment  was  ren- 
dered for  the  plaintiff,  and  *the  defend-  [*233 
ant  excepted  and  removed  the  case  into  the  court 
of  appeals  of  the  state,  where  the  judgment  was 
in  all  things  affirmed.  Whereupon  the  defend- 
ant sued  out  the  present  writ  of  error  and  re- 
moved the  cause  into  .this  court  for  re-examina- 
tion under  the  25th  section  of  the  iudiciary  act. 

Jurisdiction,  it  is  claimed  by  the  defendant, 
may  be  sustained  in  this  case  upon  three 
grounds,  which  will  be  separately  considered: 
(1)  Because  the  judge  told  the  jury  that,  in 
computing  the  time  of  the  statute  of  limita- 
tions, they  ought  to  exclude  from  the  computa- 
tion all  that  period  of  time  between  the  17th  of 
April,  1861,  and  the  27th  of  February,  1866,  as 
that  ruling,  as  he  contends,  was  equivalent  to  a 
ruling  that  the  recent  acts  passed  bv  the  state 
upon  that  subject  are  valid  laws«  which  he  de- 
nies. (2)  Because  the  court  sustained  the  de- 
murrer of  the  plaintiff  to  the  fifth  special  plea 
of  the  defendant,  setting  up  belligerent  rights 
as  a  defense  to  the  action.  (3)  Because  the 
court  excluded  the  pardon  granted  to  him  by 
the  President  when  offered  in  evidence  imder 
the  plea  of  not  guilty. 

1.  Two  acts  of  limitation  have  recently  been 
passed  by  the  state  legislature.  By  the  first, 
which  was  passed  on  the  first  day  of  March, 
1865,  it  was  enacted  that,  in  computing  the 
time  within  which  any  civil  suit,  proceeding,  or 
appeal,  shall  be  barred  by  any  statute  of  lim- 
itations, the  period  from  the  17th  day  of  April, 
1861,  to  the  date  of  the  passage  of  the  act,  shall 
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be  excluded  from  such  computation.  Sess.  Acts, 
W.  Va.  1865,  p.  72.  By  a  subsequent  act  passed 
on  the  27th  of  February,  1866,  it  is  provided 
that,  in  computing  the  time  within  which  any 
civil  suit,  or  proceeding  in  trespass  or  case, 
shall  be  barred  by  any  statute  of  limitations  in 
certain  counties,  including  the  county  in  which 
this  suit  was  brought,  the  period  from  the  first 
day  of  March,  1865,  to  the  date  of  the. passage 
of  the  act  shall  be  excluded  from  such  computa- 
tion. 

Sess.  Acts,  W.  Va.  1866,  p.  92. 

Two  prayers  for  instruction  upon  that  sub- 
ject were  also  presented  by  the  defendant  which 
234*]  were  refused  by  the  court,  'but  it  is  not 
necessary  to  reproduce  them,  as  the  question  in- 
volved is  as  fully  raised  by  the  instruction  giv- 
en to  the  jury  as  by  the  refusal  to  give  those 
instructions. 

Exception  was  taken  by  the  defendant  to  the 
refusal  to  instruct  and  to  the  instruction  given, 
but  the  grounds  of  the  exception  are  not  stated, 
nor  are  the  reasons  for  the  ruling  given  by  the 
court.  Such  an  exception  is  not  sufficient  to 
show  that  any  one  of  the  questions  mentioned 
in  the  25th  section  of  the  judiciary  act  was 
either  raised  or  decided  in  the  manner  therein 
re<;[nired  to  give  this  court  jurisdiction  under  a 
writ  of  error  to  a  state  court.  Unless  both  those 
things  appear;  that  is,  unless  it  appears  that 
the  question  was  raised  and  that  it  was  decided 
in  the  way  re<}uired,  the  jurisdiction  does  not 
attach,  and  it  is  clear  that  the  exception  is  not 
sufficient  to  show  that  either  occurred  at  the 
trial.  Nothing  further  was  done  upon  the  sub- 
ject in  the  court  of  original  jurisdiction,  but 
the  cause  was  removed  into  the  court  of  appeals 
of  the  state,  where  the  judgment  was  affirmed. 
Appended  to  the  judgment  in  that  court  is  a 
certificate  signed  by  the  clerk  and  certified  by 
the  presiding  justice  of  the  court,  that  there 
was  drawn  in  question  the  validity  of  the  act 
of  the  state  passed  March,  1865,  in  relation  to 
the  statute  of  limitations,  on  the  ground  that 
it  was  repugnant  to  the  Constitution  of  the 
United  States,  and  that  the  decision  of  the 
highest  court  of  law  and  eouity  in  the  state  was 
in  favor  of  its  validity.  Evidently  that  court 
had  before  it  nothing  but  the  exception  taken 
and  signed  in  the  subordinate  court,  which  is 
dearly  insufficient  to  raise  such  a  question  or  to 
show  that  it  was  decided  in  a  way  to  give  this 
court  jurisdiction  in  such  a  case.  Undoubted- 
ly such  a  certificate  is  entitled  to  much  weight, 
as  showing  that  the  question  was  decided  by 
the  court  which  gives  it,  and  in  the  manner  re- 
quired to  give  jurisdiction ;  but  it  is  not  conclu- 
sive to  show  that  the  question  was  raised  in  the 
csae,  as  the  latter  Question  may  depend  upon 
the  construction  of  tne  pleadings,  or,  as  in  this 
case,  upon  the  proper  construction  of  the  lan- 
guage of  the  bill  of  exceptions. 

Necessary  implication,  it  is  said,  will  suffice, 
235*]  which  may  *be  granted;  but  it  can 
hardly  be  said  in  this  case  that  it  must  neces- 
sarily be  implied  that  the  judge  instructed  the 
jury  that  the  state  statute  was  consistent  with 
the  Federal  Constitution.  What  he  did  tell  the 
jury  was  that  a  certain  period  of  time  should 
be  excluded  from  the  computation  in  determin- 
ing the  issues  of  fact  presented  by  the  plead- 
ings, whether  the  action  was  barred  by  the  one 
or  two  years'  limitations.  Three  years  before 
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that  this  court  had  decided  that  the  period  dur- 
ing which  the  courts  of  the  state  where  the  de- 
fendant resided  were  closed,  by  reason  of  the  in- 
surrection and  Rebellion,  should  not  be  deemed 
and  taken  as  a  part  of  such  limitation.  Han- 
ger V.  Abbott,  6  Wall.  534,  18  L.  ed.  941 

Congress  allowed  one  year  from  the  date  of 
the  act  to  the  time  allowed  for  suing  out  writs 
of  error  and  taking  appeals  in  districts  where 
the  sessions  of  the  courts  had  been  suspended 
or  interrupted  by  insurrection  or  rebellion,  and 
this  court  decided  that  the  act  of  Congress  was 
a  remedial  and  not  a  restraining  one,  and  ap- 
plied the  rule  laid  down  in  the  prior  case,  that 
m  computing  the  five  years  allowed  for  the  pur- 
pose, the  period  for  which  the  courts  were 
closed  by  insurrection  or  rebellion,  must  be  ex- 
cluded from  the  computation.  14  Stat,  at  L. 
645;  The  Protector,  9  Wall.  687,  19  L.  ed.  812. 
Provision  was  also  made  by  Congress  that  the 
time  during  which  any  person  was  beyond  the 
reach  of  legal  process,  by  reason  of  resistance 
to  the  execution  of  the  laws,  or  the  interruption 
of  the  ordinary  course  of  judicial  proceedings, 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commencement  of 
any  action,  civil  or  criminal.  Objection  was 
taken  to  the  validity  of  that  provision,  but  this 
court  unanimously  held  it  to  be  constitutional. 
13  Stat,  at  L.  123;  Stevoart  v.  Kahn,  ante,  177. 

Prior  to  these  decisions,  founded  upon  acts  of 
Congress,  this  court  had  decided,  as  before  re- 
marked, that  the  period  during  which  the  courts 
were  closed  by  the  insurrection  must  be  exclud- 
ed from  every  such  computation,  and  this 
*court  has  twice  since  that  decided  in  [*236 
the  same  way,  every  justice  of  the  court  con- 
curring in  the  opinion.  Levy  v.  Stetoari,  ante, 
87;  Steinbaoh  v.  Stewart,  ante,  57.  Enemy 
creditors  cannot  prosecute  their  claims  subse- 
quent to  the  commencement  of  hostilities,  as 
tne  rule  is  universal  and  peremptory  that  they 
are  totally  incapable  of  sustaining  any  action  in 
the  tribunals  of  the  other  belligerent.  Absolute 
suspension  of  the  rieht  to  sue  and  prohibiti<m 
to  exercise  it  exist  during  war,  by  the  law  of 
nations,  but  the  restoration  of  peace  removes 
the  disability  and  opens  the  doors  of  the  courts. 

Tested  by  these  considerations  this  court  is 
of  the  opinion  tiiat  the  judge  of  the  state  court 
may  well  have  followed  the  decisions  of  this 
court  in  the  instruction  he  gave  to  the  jury 
without  having  intended  to  express  any  opinion 
as  to  the  constitutionality  of  tne  state  law,  and 
that  it  does  not  appear  with  sufficient  certainty 
that  the  supposed  Federal  question  did  arise 
in  the  case  or  that  it  was  decided  in  the  maimer 
required  to  give  this  court  jurisdiction  under  a 
writ  of  error  to  a  state  coiurt. 

2.  Next  ground  assumed  is  that  the  court 
erred  in  sustaining  the  demurrer  of  the  plain- 
tiff to  the  fifth  special  plea  of  the  defendant, 
setting  up  belligerent  rights  as  a  defense  to  the 
action. 

Unquestionably  it  does  appear  that  the  plain- 
tiff demurred  to  that  plea  and  that  the  court 
sustained  the  demurrer  to  the  plea,  but  it  no- 
where appears  that  the  court  held  the  plea  bad 
for  the  reason  supposed  by  the  defendant.  On 
the  contrary,  the  plea  is  very  defectively  drawn, 
and  it  may  be  that  it  was  held  bad  for  many 
other  sufficient  reasons,  and  the  fact  that  the 
certificate  filed  by  the  Chief  Justice  makes  no 
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mention  of  this  point,  justifies  the  conclusion 
that  it  was  not  decided  by  the  court  of  last  re- 
sort. Questions  presented  in  a  subordinate 
court  are  frequently  waived  in  the  appellate 
court,  and  it  is  plain  law  that  questions  not 
presented  in  the  court  of  last  resort  do  not  give 
jurisdiction  in  a  case  like  the  one  before  the 
court.  Such  a  question  may  be  raised  in  a 
237*]  •bill  of  exceptions,  but  sufficient  of  the 
proceedings  must  be  stated  to  show  not  only 
that  it  was  raised,  but  that  it  was  decided  in 
the  manner  required  to  give  the  jurisdiction. 

3.  All  that  remains  to  be  considered  is  the 
question  respecting  the  pardon.  By  the  bill  of 
exceptions  it  appears  that  the  defendant  offered 
the  pardon,  both  in  mitigation  of  damages,  and 
as  a  justification  of  the  alleged  wrongful  acts, 
and  it  appears  that  the  plaintiff  objected  to  the 
introduction  of  the  instrument  and  that  the 
court  sustained  the  objection,  and  that  the  par- 
don was  excluded.  Enough  appears  to  show  for 
what  purpose  the  pardon  was  offered,  but  noth- 
ing appears  to  show  upon  what  grounds  it  was 
rejected  at  the  trial  or  that  the  question  was 
ever  examined  or  decided  by  the  court  of  ap- 
peals. Five  conditions  are  embodied  in  the  par- 
don, but  the  record  shows  that  the  defendant 
complied  with  the  first  and  fifth,  and  It  does  not 
show  that  he  has  ever  violated  any  one  of  the 
others.  No  mention  is  made  of  that  ruling  in 
the  certificate  of  the  Chief  Justice,  nor  is  there 
anything  in  the  record  to  show  that  the  excep- 
tion was  presented  to  the  court  of  appeals,  un- 
less that  may  be  inferred  from  the  fact  that  the 
court  of  appeals  found  that  there  was  no  error 
in  the  record  and  affirmed  the  judgment.  Ques- 
tions not  decided  in  the  state  court,  because  not 
raised  or  presented  by  the  complaining  party, 
will  not  be  re-examined  in  this  court  on  a  writ 
of  error  sued  out  under  the  25th  section  of  the 
judiciary  act.  Hamilton  Co,  v.  MassachuBetta, 
6  Wall.  636,  18  L.  ed.  906.  Such  is  the  settled 
practice,  and  the  act  of  Congress  provides  thit 
it  must  appear  that  the  question  presented  for 
decision  in  this  court  was  raised  in  the  state 
court,  and  that  the  decision  of  the  state  court 
was  given  as  required  by  that  section.  Steines 
T.  Franklin  Co.  ante.  846.  Repeated  decisions 
have  established  that  rule,  and  inasmuch  as  the 
point  has  been  several  times  ruled  at  the  pres- 
ent session,  we  forbear  to  extend  the  discussion. 

Disfni98ed  for  want  of  jurisdiction. 


238*]  'ALLEN  T.  CAPERTON,  Plff.  in  Err., 

WILLIAM  A.  BALLARD,  Admr.  of  William 

Ballard,  Deceased. 

(See  8.  C.  14  Wall.  238-243.) 

Jur%9diotion  over  state  judgments — when  ewer- 
oised^-authentication  of  judgment. 

1.  It  is  only  under  the  25th  section  of  the 
jadlciary  act  that  this  court  takes  cofmlKance  of 
error  committed  In  the  highest  courts  of  the  state. 

2.  There  must  be  a  Federal  question,  within  the 
terms  of  that  section,  or  this  court  cannot  con- 
sider the  point,  whatever  may  be  the  hardship  of 
the  particular  suit 

3.  A  ludlclal  state  record  must  be  authenticated 
as  required  by  the  act  of  Congress,  in  order  to 
have  the  same  effect  In  another  state  as  It  has  in 
its  own,  and  unless  this  is  done  the  Federal  ques- 
tion, whether  such  effect  has  been  given  to  it, 
rflnnot  arise. 

14  Wall. 


[No.  166.] 
Argued  Apr.  11,  1872.    Decided  May  6,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 
The  case  is  stated  by  the  court. 
Messrs.  Conway  Robinson,  Simeon  Tfash, 
and  R.  T.  Merriek  for  plaintiff  in  error. 

Messi's.  B.  Stanton  and  J.  H«  Ashton  for 
defendant  in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  case  has  certain  points  in  it  common 
with  that  of  Capcrton  v.  Bowyer,  ante,  882 ;  de- 
cided at  this  term,  which  we  do  not  propose  to 
notice  further.  It  was  held  in  that  case  that 
the  record  presented  no  Federal  question  for  re- 
view, and  the  writ  of  error  was  accordingly  dt  >- 
missed.  But  the  present  case  presents  one 
point  not  presented  by  that  case,  which  it  is  in- 
sisted confers  jurisdiction  of  the  court,  and  this 
constitutes  the  only  point  of  inquiry. 

This  suit  was  brought  in  the  state  circuit 
court  of  Monroe  county.  West  Virginia,  by 
William  A.  Ballard,  as  administrator  of  Wil- 
liam Ballard,  deceased,  against  Caperton,  for  a 
tortious  seizure,  sale,  and  destruction  of  the 
property  of  the  intestate.  The  letters  of  ad- 
ministration were  issued  to  the  plaintiff  by  the 
circuit  court  of  Monroe  coimty,  on  the  25th  of 
April,  18G6,  after  the  suppression  of  the  Re- 
bellion. In  bar  of  the  suit  the  defendant  plead- 
ed that  on  the  16th  of  February,  1863,  letters 
had  been  duly  granted  by  the  county  court  of 
the  same  county  on  the  same  estate,  to  one  John 
C.  Ballard,  who  properly  qualified  as  adminis- 
trator. To  this  it  was  replied  that  the  letters 
were  granted  by  a  court  in  rebellion,  and  void. 

On  the  -trial  the  plaintiff  produced  evidence 
to  show  that  he  was  regularly  appointed  admin- 
istrator by  the  Monroe  county  circuit  court,  on 
the  25th  of  April,  1866.  The  defendant,  on  the 
other  hand,  in  order  to  sustain  his  plea,  offered 
in  evidence  an  order  from  the  county  court  of 
the  same  county,  dated  February  16,  1863,  re- 
citing that  administration  of  the  estate  of 
William  Ballard,  deceased,  is  granted  to  John 
C.  Ballard,  who  has  made  oath,  etc.,  and  "that 
letters  in  due  form  are  granted  to  him."  This 
order,  so  far  as  the  record  shows,  was  certified 
in  no  other  manner  than  by  the  teste  of  the 
clerk.  There  was  not  even  a  seal  attached  to 
the  certificate.  The  defendant  then  offered  evi- 
dence that  he  had  paid  to  this  administrator  the 
net  proceeds  of  the  tortious  seizure  and  sale  of 
the  decedent's  property,  and  he  requested  the 
court  'to  charge  that  if  the  administra-  ['240 
tion  of  the  plaintiff's  intestate  had  been,  granted 
to  John  C.  Ballard  by  the  county  court,  com- 
posed of  justices  who  held  their  commission 
under  authority  of  the  commonwealth  of  Vir- 
ginia issued  to  them  in  1860,  such  appointment 
was  suflficient  to  authorize  him  to  act  as  such 
administrator,  and  that  there  could  be  no  other 
appointment  subsequent  thereto,'  until  the 
original  appointment  was  set  aside  by  a  court 
of  competent  jurisdiction.  The  court  refused  so 
to  charge,  but,  on  the  contrary,  charged  that  if 
on  the  16th  of  February,  1863,  when  the  ap- 
pointment of  John  C.  Ballard  was  made  by  the 
Monroe  county  court,  that  court  was*  in  re- 
bellion against  the  government  of  the  United 
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States,  and  was  composed  of  justices  who  were 
then  engaged  in  ^ving  aid  and  comfort  to  the 
Rebellion  by  levymg  supplies,  etc.,  its  proceed- 
ings were  void,  and  that  their  appointment  to 
John  C.  Ballard  gave  no  authority,  and  that  it 
was  not  necessary  to  set  aside  an  invalid  order 
of  such  a  court  m  order  to  give  effect  to  the 
plaintiff's  appointment,  which  was  made  by  a 
competent  tribunal. 

Judgment  having  been  given  against  the  de- 
fendant, he  to<^  the  case  to  the  supreme  court 
of  appeals  of  West  Virginia,  where  the  instruc- 
tion was  declared  to  have  been  proper,  and  the 
judgment  was  affirmed. 

This  court  has  repeatedly  declared  that  it  is 
only  under  the  2oth  section  of  the  judiciary  act 
that  it  takes  cognizance  of  error  committed  in 
the  highest  courts  of  a  state.  There  must  be  a 
Federal  question,  within  the  terms  of  that  sec- 
tion, to  enable  us  to  review  the  decision  of  a 
state  tribunal.      Is  there  such  a  question  here? 

It  is  argued  that  a  constitutional  provision 
has  been  disregarded,  because  the  courts  in 
West  Virginia  did  not  give  proper  effect  to  the 
letters  granted  in  1803  by  the  court  of  a  county 
which  at  that  time  formed  a  part  of  Virginia, 
but  which,  when  the  subsequent  letters  were 
granted  and  this  suit  was  tried,  had  become  in- 
corporated into  West  Virginia. 

It  may  be  conceded  that  the  decision  on  this 
subject  could  be  reviewed,  if  the  record  showed 
a  state  of  case  in  which  this  provision  of  the 
Constitution  was  applicuble,  but  in  the  absence 
of  this  we  cannot  consider  the  point,  whatever 
may  be  the  hardship  of  this  particular  suit. 
The  same  constitutional  provision  which  or- 
dains "that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  records,  and 
judicial  proceedincfs  of  every  other  state,"  also 
ordains  that  "the  Congress  may  by  general  laws 
prescribe  the  manner  in  which  such  acts,  rec- 
ords, and  proceedings  shall  be  proved,  and  the 
effect  thereof."  Congress  acted  on  this  subject, 
and  on  the  26th  of  May,  1790  (1  Stat,  at  L. 
122),  prescribed  the  manner  in  which  judicial 
records,  and  the  proceedings  of  the  courts  of 
any  state  shall  be  authenticated,  so  as  to  be  con- 
sidered proved  and  admitted  in  any  other  court 
in  the  United  States.  This  act  declares,  further, 
that  the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  other  court 
242*1  within  the  United  'States  as  they  have, 
by  law  or  usage,  in  the  courts  of  the  state  from 
whence  the  said  records  are  or  shall  be  taken. 
The  mode  of  authentication  prescribed  by  the 
1p«v  requires  the  attestation  of  the  clerk  with 
his  seal  attached  and  the  certificate  of  the  judge 
that  the  attestation  was  in  due  form.  If  a  ju- 
dicial proceeding  has  the  effect  of  record  evi- 
dence in  the  courts  of  the  state  from  which  it  is 
taken,  it  has  the  same  effect  in  the  courts  of 
every  other  State.  To  receive  this  conclusive 
effect,  however,  it  must  not  only  be  pleaded  but 
proved  in  "conformity  with  the  act  of  Congress 
on  the  subject.  Unless  this  is  done  there  is 
nothing  for  this  court  to  act  upon. 

It  is  only  through  the  instrumentality  of  the 
statute  that  the  clause  of  the  Constitution, 
which  the  plaintiff  in  error  relies  on,  can  be  in- 
voked for  his  protection.  Legislation  was  re- 
ouired  to  make  the  constitutional  provision  ef- 


fective, and  this  having  been  done  by  a  general 
law,  it  requires  no  argument  to  show  that  a 
party  cannot  claim  that  a  right,  under  the 
Constitution  and  law  has  been  denied  by  a  state 
court,  unless  he  has  used  the  means  for  his  pro- 
tection which  the  statute  directs. 

This  the  plaintiff  in  error  failed  to  do.  He  re- 
lied for  his  justification  upon  letters  of  admin- 
istration granted  in  1863  by  the  county  court  of 
Monroe  county,  while  it  was  a  part  of  Virginia, 
but  did  not  furnish  the  legal  evidence  required 
to  establish  the  existence  of  the  record.  It 
would  seem  that,  in  Virginia,  the  tribunals  in- 
trusted with  probate  business  were  designated 
by  the  name  of  county  courts;  while  in  West 
Virginia  the  circuit  courts  of  each  county  were 
empowered  to  grant  letters  of  administraticm. 
Doubtless  the  county  court  records  of  Monroe 
county  were  transferred  to  the  custody  of  the 
clerk  of  the  circuit  court,  after  West  Virginia 
was  admitted  into  the  Union.  This  is  fairly  in- 
ferable from  the  fact  that  the  only  evidence  of- 
fered of  the  grant  of  letters  in  1863  was  the 
transcript  of  the  records  of  the  county  court, 
under  the  hand  of  Lewis  Callaway,  styling  him- 
self clerk  of  the  Monroe  county  circuit  court. 

This  proof,  if  received  by  the  state  court  as 
sufficient  to  *establish  the  record  of  a  [*243 
judicial  proceeding  in  Monroe  county,  while  a 
part  of  Virginia,  lacked  the  formalities  required 
by  the  act  of  Congress.  The  seal  of  the  county 
court  was  wanting,  as  well  as  the  certificate  of 
the  presiding  magistrates.  It  wiU  not  do  to  say 
that  they  could  not  be  procured  on  account  of 
the  anomalous  condition  in  which  the  records 
of  the  county  were  placed  by  the  change  of  juris- 
diction. There  is  nothing  to  show  that  any 
effort  was  made  to  supply  the  omission.  In 
fact  the  case  does  not  seem  to  have  been  tried 
in  reference  to  the  conclusive  effect  of  the  judg- 
ments of  one  state  in  the  courts  of  another.  It 
rather  seems  to  have  been  tried  on  the  theory 
that  the  judgment  was  void  because  the  court 
granting  the  letters  were  disloyal.  Indeed, 
neither  in  the  pleading  nor  proof  is  the  par- 
ticular provision  of  the  Constitution  on  this 
subject  relied  on.  It  is  certainly  not  set  up 
in  words,  nor  from  the  pleading  itself  could  an 
inference  even  be  drawn  that  Monroe  county  in 
1866  was  not  in  the  same  state  as  in  1863.  It 
is  only  through  the  history  of  the  country  that 
we  ascertain  this  fact. 

It  may  be  that  the  attention  of  the  court  be- 
low was  called  to  the  conclusive  effect  of  ju- 
dicial proceedings  imder  the  Constitution  and 
laws  of  Congress,  but  if  so,  there  is  nothing  in 
the  record  to  show  it.  It  is,  doubtless,  un- 
fortunate that  the  plaintiff  in  error  did  not  in 
proper  terms  set  up  the  right  he  now  claims, 
and  conform  his  proof  to  the  requirements  of 
the  law.  If  he  had  done  so,  and  the  decision 
had  been  adverse  to  him,  he  could  have  had  it 
reviewed  here,  although  the  question  would  still 
arise  whether  the  constitutional  provision  con- 
cerning the  effect  of  judgments  of  different 
states  would  be  applicable  on  account  of  the 
transfer  of  Monroe  county  to  the  jurisdiction  of 
West  Virginia. 

As  the  case  is,  the  Federal  question  is  not  pre- 
sented at  allg  and  the  urit  of  error  must  he  dis- 
missed for  want  of  jurisdiction. 
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t?. 

ANN  PAYNE. 

(See  8.  C  14  Wall.  252-257.) 

Suii  to  recover  share  of  an  estate — parties  to— 

none  hut  parties  can  he  heard — what  interest 

allowed  against  an  admiyiistrator, 

*1,  In  a  8utt  In  the  circuit  court  of  the  United 
States,  by  a  distributee  of  the  estate  of  a  decedent, 
to  recover  a  distributive  share,  the  mere  fact  that 
the  administrator  Is  ordered  to  account  before  a 
master,  does  not  make  parties  all  who  were  en- 
titled to  distribution,  nor  authorize  a  decree  in 
their  favor. 

2.  If  such  persons  do  not  appear  before  the  mas- 
ter, no  decree  can  be  made  for  or  against  them, 
because  they  would  not  be  bound  thereby. 

3.  If  they  should  appear  and  claim  an  interest,  if 
there  are  coutroverted  matters  between  them  and 
the  administrator  outside  of  the  mere  accounting 
to  be  made  by  him,  this  can  only  be  decided  on 
proper  pleadings  and  regular  hearing  by  the  court. 

4.  A  Dill  which  seeks  to  set  aside  a  fraudulent 
receipt  obtained  by  an  administrator  from  one  dis- 
tributee, and  to  recover  the  amount  coming  to  that 
distributee,  is  not  a  suit  In  which  all  other  ner- 
sons  interested  in  the  estate  can  be  heard,  unress 
they  are  made  parties  or  make  themselves  parties  to 
the  suit  in  some  appropriate  mode. 

6.  In  a  state  where  the  law  allows  ten  per  cent 
per  annum  interest,  a  decree  will  not  be  reversed 
because  it  allows  against  a  fraudulent  adminis- 
trator eight  per  cent  interest,  with  annual  rests. 

[No.  168.] 
Argued  Apr.    2,  1872,    Decided    May  6,  1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  case  is  statcni  by  the  court. 

Mr.  J.  B.  Hendersoiit  for  appellants: 

The  value  of  the  estate  in  June,  1865,  depend- 
ing upon  the  amount  of  interest  received  by 
Hook  from  1801  to  1865,  or  during  the  existence 
of  the  war,  the  broad  question  is  presented  in 
this  case:  "Have  the  complainants,  being  alien 
enemies,  any  claims,  either  at  law  or  in  e<)uity, 
against  Hook  for  interest,  during  said  period?'* 
'Die  testimony  shows  that  tlie  money  and  assets 
of  the  estate  not  being  needed  for  the  payment 
of  debts,  was  subject,  under  the  laws  of  the 
state  of  Missouri  to  distribution.  The  law  it- 
aelf  withheld  from  Hook  the  power  to  discharge 
himself  and  sureties  from  liability.  It  did 
more.  It  made  the  payment  a  penal  offense. 
All  intercourse  was  interdicted.  Should  he  be 
charged  with  interest,  as  is  insisted  upon,  it 
would  present  the  anomaly  of  the  law  itself, 
while  punishinf^  payment  as  an  act  of  dis- 
obedience, likewise  flagrante  hello  raising  in  be- 
half of  an  alien  enemy  an  implied  assumpsit 
against  its  own  citizen.  The  rules  in  regard 
to  charging  interest  against  trustees,  at  the 
rate  of  interest  which  tne  law  implies  from  the 
possession  of  the  funds,  whete  the  trustee  has 
failed  to  keep  an  exact  account  of  the  date  of 
the  receipt  of  money  and  its  subsequent  dis- 
posal, can  have  no  application  in  favor  of  an 
alien  enemy.  Thus  Hook,  having  in  his  hands 
the  estate  before  the  beginning  of  the  war,  is 
liable  for  that  estate  at  its  close.  Nor  is  he 
liable  for  interest  on  it,  nor  for  losses  accruing 
thereto,  although,  amid  "the  clash  of  arms''  he 
may  not  have  pursued  the  civil  rules  laid  down 
for  the  investment  of  money. 

See  1  Pet.  (C.C.)  447,  624;  Hoare  v.  Allen,  2 
Dall.  102;  Focecraft  v.  Naple,  2  Dall.  132;  Ward 
y.  Smith,  7  Wall.  463,  19  L.  ed.  210;  Denniston 
v.  Imbrie,  3  Wash.  396;  15  Am.  Law  Reg,  (vol. 

•fTf^adnotes  by  Mr.  Justice  Millbb. 
14  Wall. 


6,  N.  S.)  732;  Tucker  y.  Watson,  6  Am.  Law 
Reg.  (N.  S.)  220;  U.  8,  v.  Qrossmayer,  9  Wall. 
72,  19  L.  ed.  627 ;  Prize  Cases,  2  Black,  635,  17 
L.  ed.  469;  Mrs,  Alexander's  Cotton,  2  WalL 
404,  17  L.  ed.  915;  The  Venice,  2  Wall.  268,  17 
L.  ed.  866;  Mr.  Jefferson's  Letter  to  Mr.  Ham- 
mond, 1  Am.  St.  Papers,  289 ;  BUike  v.  Quash,  3 
McCord,  340;  Dickinson  v.  Legare,  1  Desaus, 
637;  Davis  v.  Wright,  2  Hill  (S.  C.)  560; 
Brewer  v.  Hastie,  3  Cill.  Pa.  22 ;  Chamherlain 
V.  Brovm,  2  Bland,  221,  n.;  Christie  v.  Ham- 
mond, 2  Bland,  645,  n.;  Bordley  v.  Eden,  3  Har. 
&  McH.  167;  4  H.  &  McH.  161;  5  Call.  133;  The 
Rapid,  8  Cranch,  156;  15  Johns.  24;  16  Johns. 
438;  16  Johns.  510;  Vattel,  Droit  des  Oens,  ^, 
S,  ch.  5,  §  70;  Grotius,  de  Jure  Belli  ac  Pacis, 
ch.  3,  §  9,  ch.  4,  §  13;  Vesey,  71;  Whart.  Int. 
Law,  §§  305,  317;  7  Taunt.  43;  Dorsey  v.  Kyle, 
30  Md.  512;  8  Am.  Law  Reg.  34;  8  Chicago 
Legal  News,  26  76.  82. 

The  circuit  court,  however,  erred  in  applying 
the  rules  of  interest  adopted  against  Hook,  for 
the  reason  that  the  evidence  showed  that  he  had 
received  no  such  rate  of  interest  on  the  whole 
estate.  He  accounted  regularly,  from  year  to 
year,  in  his  annual  settlements  for  interest, 
and  it  is  to  be  assumed  as  true  that  the  court, 
having  supervision  of  the  estate,  investigated 
the  matters  of  his  accounts.  They  were  ap- 
prised of  the  difficulties  attending  the  lending 
of  the  money.  Judges  Johnson,  Turner,  Bart- 
ley,  and  also  Bailey  and  Nolley,  clerks  of  the 
Callaway  county  court,  whose  testimony  is 
found  in  the  record,  all  show  the  state  of  affairs 
existing  during  the  war,  m  the  locality  where 
the  administration  was  pending.  The  testi- 
mony of  a  great  number  of  the  prominent  busi- 
ness men  of  that  coimtry  show  the  absolute  im- 
possibility of  lending  money  at  any  rate  of 
interest,  or  even  of  lending  it  with  an  obligation 
to  return  the  principal  free  of  interest.  Money, 
when  a  loan  could  be  obtained  at  all,  was  never 
obtained  at  eight  per  cent  simple  interest.  Gold 
was  considered  the  safest  investment.  This 
fact  all  the  witnesses  concur  in.  Taking  this 
testimony  as  being  worthy  of  belief,  we  must 
suppose  that  the  Callaway  county  court,  hav- 
ing jurisdiction  over  Hook,  did  charge  him  upon 
the  whole  estate,  taking  into  consideration  the 
necessary  time  for  receiving  and  paying  out 
money,  the  difficulties  of  loaning  the  money, 
and  all  the  attendant  facts,  such  rate  of  inter- 
est as  he  ought  in  equity  to  have  been  charged 
with.  The  settlements  stand  imimpeached  for 
fraud,  and  are  judgments  of  a  court  of  compe- 
tent jurisdiction,  and  we  claim  that  prima  facie, 
at  least  in  the  absence  of  proof  to  the  contrary, 
that  these  settlements  must  be  taken  as  the  best 
evidence  of  the  amount  of  money  in  Hook's 
hands  at  the  date  of  Hook's  settlement  in  May, 
1866 — ^just  previous  to  his  visit  to  Virginia, 
when  he  purchased  the  estate,  or  obtained  from 
complainants  a  release  of  their  shares  of  the 
estate,  upon  payment  to  each  of  $5,000. 

The  settlements  of  Hook  not  being  impeached 
for  fraud,  are  at  least  prima  facie  evidence  that 
he  had  not  a  greater  amount  in  his  hands  than 
the  sum  therein  charged  against  him.  They 
are  equally  evidence  for,  as  well  as  against  him. 

See,  Pioott  v.  Biddle,  36  Mo.  29;  33  HI.  219; 
4  Halst.  70. 

The  general  rule  is  now  established,  that  ex- 
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eeutors  or  administrators  are  not  chargeable 
with  interest  except  where  they  have  received 
interest  or  used  the  money,  or  retained  it  un- 
reasonably after  they  ought  to  pay  it  out  to 
claimants,  or  to  account  to  the  court. 

9  PicJc.  369;  2  J.  J.  Marsh.  195;  6  Dana,  3; 
Boynton  v.  Dyer,  18  Pick.  2;  1  Am.  L.  Cas.  363; 
13  Mass.  232;  1  Pick.  530;  18  Pick.  2;  4  Met. 
317;  4  Halst.  70;  6  Halst.  145;  4  Har.  106;  3 
Desaus.  241;  7  Yerg.  173;  41  Pa.  500;  5  Rawle, 
334;  16  How.  535;  45  Barb.  182;  14  Mo.  116. 

The  current  of  authority  is  decidedly  against 
the  allowance  of  compound  interest  in  any  case. 
See  SchieffeUn  v.  Stetcart,  1  Johns.  Ch.  620. 

It  has  been  repeatedly  held  that  mere  neglect 
to  invest  the  money,  or  a  mistaken  or  improper 
investment  without  gross  delinquency  of  cor- 
ruption, does  not  justify  compound  interest. 

13  Eng.  L.  ft  E.  304;  9  Eng.  L.  ft  E.  69;  1 
Ashm.  57 ;  2  Rawle,  305 ;  5  Rawle,  325 ;  7  Serg. 
ft  R.  264;  5  Pa.  87. 

Merely  mingling  the  trust  money  with  that 
of  the  trustee,  is  not  suflScient  to  charge  him 
with  compound  interest. 

1  Hopk.  Gh.  24;  In  re  Stafford,  11  Barb.  353; 
Fay  V.  Hovce,  1  Pick.  527. 

The  circuit  court  erred  in  entertaining  juris- 
diction of  a  cause  of  action  arising  out  of  the 
dealings  between  Hook  and  those  parties  who 
filed  a  statement  of  facts  before  the  master. 
The  subject-matter  of  the  statement  of  fact  con- 
tained the  substance  of  an  original  bill  in 
equity,  upon  which  the  master  in  chancery,  not 
being  clothed  with  judicial  power,  could  not  ad- 
judicate. The  rights  of  the  parties,  growing 
oat  of  those  subsequent  transfers,  being  passed 
upon  by  him,  sndi  proceedings  were  coram  non 
fudiee.  Said  causes  of  action  were  cognizable 
1^  the  circuit  court  in  the  exercise  of  its  origi- 
nal diancery  jurisdiction,  upon  bill  and  answer, 
according  to  the  usual  course  of  proceeding.  To 
tack  these  causes  upon  another  and  submit  them 
to  the  adjudicaticm  of  its  ministerial  officer,  was 
not  only  irregular,  but  absolutely  without  au- 
thority of  law. 

Meiers,  GloTer  ft  Shepley,  for  appellee: 

When  an  administrator  or  trustee  mixes  up 
his  own  money  with  that  of  the  trust,  or  uses 
it  or  lends  it  and  is  not  ready  to  pay  when  he 
should,  he  shall  pay  interest  on  the  principal, 
and  if  he  invests  or  deposits  the  trust  money  in 
his  own  name,  without  describing  it  in  some 
way  as  property  of  the  trust,  he  shall  account 
for  any  loss  that  happens. 

Jacot  ▼.  Emmet  t,  11  Paige,  142;  Jenkins  v. 
Walter,  8  Gill  ft  J.  218;  Spear  v.  Tinkkam,  2 
Barb.  Ch.  211 ;  Clemens  ▼.  CaULtcell,  7  B.  Mon. 
171;  StoindaU  t.  Sicindall,  8  Ired.  Eq.  286; 
Stanley's  Appeal,  8  Pa,  431 ;  Morris  v.  Wallace, 
3  Pa.  323;  Com.  ▼.  McAlister,  28  Pa.  480. 

When  an  administrator  or  trustee  loans,  in- 
vests, deposits,  or  uses  the  trust  funds  and  fails 
to  disclose  the  uses  or  amount  of  interest  or 
profit  received  he  shall  be  charged  with  the 
highest  rate,  and  rests  made  in  the  account 
upon  the  presumpticm  that  he  received  com- 
pound interest. 

Clemens  v.  Caldicell,  7  B.  Mon.  171 ;  Moore  v. 
Beaue^mp,  5  Dana,  70;  Swindall  v.  StcindaU, 
8  Ired.  Eq.  286;  Ins,  Co.  r.  Lynch,  11  Paige, 
520;  Jennison  v.  Hapgood,  10  Pick.  104;  Bently 
V.  Shreve^  2  Md.  Ch.  219;  Barney  v.  Saunders, 


16  How.  535.  Ten  per  cent  is  the  highest  rate 
of  interest  in  Missouri.  R.  S.  1865  and  1855, 
tit.  Interest. 

The  interlocutory  decree  directed  the  master 
to  inquire  and  report  who  were  the  other  dis- 
tributees of  said  estate,  what  payment  had  been 
made  to  them,  and  what  was  aue  to  them. 

The  proceedings  in  the  master's  office  were  in 
accordance  with  the  ordinary  practice  in  sudi 
cases.  The  distributees,  not  originally  parties 
to  the  suit,  appeared  and  filed  a  statement  of 
facts,  which  was  answered  by  the  defendants 
and  proofs  heard. 

See  2  Dan.  Ch.  PI.  and  Pr.  Perk.  ed.  title 
Proceedings  in  the  Master's  Office,  pp.  1176, 
1193,  1200,  1201,  1205-1220,  inclusive;  Remsen 
V.  Remsen,  2  Johns.  Ch.  495. 

Th6re  is  no  pretense  that  those  who  appeared 
before  the  master  did  not  make  a  satisfactory 
and  sufficient  statement  of  facts.  No  plea  of 
surprise  is  set  up.  It  is  only  said  that  they 
had  no  rijrht  to  i^ppear.  Crone  t.  CDell,  2 
Hogan,  144. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

Ann  Payne,  a  citizen  of  Virginia,  filed  a  bill 
in  chancery  in  the  circuit  court  of  the  United 
States  for  Missouri,  against  *Zadok  [*253 
Hook  and  others,  citizens  of  the  state  of  Mis- 
souri. 

Hook  had  acted  as  administrator  of  the  estate 
of  Fielding  Curtis,  and  the  other  defendants 
were  sureties  on  his  official  bond,  and  the  ob- 
ject of  the  bill  was  to  assert  the  right  of  plain- 
tiff, as  one  of  the  heirs  of  Curtis,  to  an  account 
and  a  distribution  of  the  assets  in  Hook's  hand. 

But  she  had  received  of  Hook  a  certain  sum 
of  money,  in  consideraticm  of  which  she  had 
signed  a  paper  which  might  be  called  either  a 
release  or  assignment  to  Hook  of  all  her  inter- 
est in  the  estate  of  which  he  was  administrator, 
and  she  diaiged  in  her  bill  that  this  instrument 
had  been  procured  by  fraud,  and  prayed  to  have 
it  set  aside  and  held  for  naught. 

She  also  diarged  that  certain  settlements 
made  by  Hook  with  the  county  court,  which  had 
probate  jurisdiction  of  such  matters,  were 
fraudulent;  and  she  prayed  that  they  be  re- 
steted ;  and  she  alleged  that  she  was  entitled  to 
one-eighth  part  of  the  estate  of  Fielding  Curtis 
on  final  distributicm,  and  prayed  that,  on  a  fkir 
stetement  of  the  administrator's  account,  a  de- 
cree be  rendered  in  her  favor  for  the  one  eightii 
of  the  sum  found  in  his  hands  subject  to  distri- 
bution. Susan  Curtis  and  Mary  Gwinn,  eadi 
of  whom  held  a  like  interest  with  Ann  Payne  in 
the  estate,  had  signed  the  same  papers,  and 
each  of  them  brought  a  similar  suit  to  that 
brought  by  Ann  Pajme  in  the  same  court;  and 
though  the  bills  in  these  cases  are  not  in  the 
record,  it  is  conceded  that,  except  in  the  name  ci 
the  plaintiffs,  th^  are  identical  with  that  oi 
Ann  Payne.  These  suite  were  consolidated  before 
answer  by  order  of  the  court,  and  were  treated 
in  the  subsequent  proceedings  as  one  ease. 

The  defendante  answered,  and  the  court  made 
an  interlocutory  decree  setting  aside  the  relief 
given  by  the  plaintiffs  and  the  settlemente  made 
by  Hocrik  with  the  county  court,  and  appointed 
a  master  te  stete  an  account  with  Hoolc  as  ad- 
ministrator, and  he  was  directed  te  inquire  what 
other  persons  were  interested  in  the  estete  be- 
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fiides  the  claimant,  and  to  report  what  pay 
tnents,  if  any,  had  been  made  to  them,  and  whn^ 
was  due  to  them  respectively  at  the  date  of  th( 
report. 

254*]  ♦The  report  of  the  master  seems  tc 
have  been  based  upon  diligent  inquiry  and  ac 
curate  information,  and  if  the  principles  or 
which  it  is  founded  are  sound,  there  seems  tc 
be  no  reason  to  question  the  facts  on  which  it 
proceeds. 

It  charges  the  administrator  with  interest  on 
all  that  came  to  his  hands,  at  the  rate  of  ten 
per  cent  per  annum,  with  annual  rests.  It 
reports  the  names  of  all  who  are  entitled  to  dis 
tribution,  which  the  master  believes  he  has  cor- 
rectly ascertained^  He  says  that  some  of  these 
appeared  before  him,  either  in  person  or  by 
attorney,  and  claimed  their  rights  in  the  estate, 
while  ^hers  did  not,  and  he  gives  the  names  of 
those  who  did  and  those  who  did  not.  He  re- 
ports that  as  to  some  that  appeared,  they  had 
given  releases  similar  to  those  given  by  plain- 
tiff; and  that  thouj^h  this  was  shown,  he  dis- 
regarded them  and  allowed  their  interest  as 
though  the  releases  were  void,  and  ascertains 
and  reports  what  is  due  to  each  distributee, 
whetner  appearing  or  not.  The  final .  decree 
modified  the  report  by  substituting  eight  per 
cent  per  annum  as  the  rate  of  interest,  and 
confirmed  it  in  all  other  respects,  and  made  a 
final  decree  distributing  the  estate  according  to 
the  report,  and  ordering  Hook  to  pay  to  each 
person  the  specific  sum  foimd  due,  with  inter- 
est from  the  date  of  the  report. 

Many  objections  are  taken  to  this  decree — a 
few  only  of  which  will  be  noticed. 

1.  We  are  of  opinion  that  all  that  part  of  the 
decree  which  attempts  to  settle  the  rights  of 
the  parties,  who  were  neither  plaintiffs  nor  de- 
fendants in  the  original  suit,  must  be  reversed. 

We  do  not  propose,  in  this  case,  to  lay  down 
any  precise  rule  on  the  subject  of  adjusting  ad- 
ministrators' accounts  in  the  Federal  courts,  or 
how  far  certain  persons,  not  made  parties  in 
the  original  suit,  or  incapable  of  being  made 
parties  by  reason  of  their  citizenship,  may  or 
may  not  come  in  before  the  master,  on  a  gen- 
eral accounting,  and  protect  their  rights;  nor 
do  we  intend  to  go  into  that  question. 

In  the  case  before  us  persons  representing  a 
considerable  interest  in  value  have  not  appeared 
at  all.  As  to  them  we  hold  it  to  be  clear  that 
they  cannot  be  boimd  by  the  decree  rendered  in 
this  case,  and  they  have  an  undoubted  right 
to  bring  such  a  suit  or  institute  such  other 
proceeding  as  the  law  authorizes  for  the  asser- 
tion of  their  rights,  notwithstanding  this  decree. 
256*]  *It  follows  from  iliis  also,  that  as  they 
are  not  bound  by  it,  so  Hook,  the  administra- 
tor, cannot  be  bound  by  a  decree  which  does 
not  bind  them  as  to  any  rights  to  be  contro- 
verted between  them  and  him. 

It  is  also  equally  clear  that  if  Hook  had  paid 
money  to  any  other  parties  who  did  not  appear 
before  the  master,  and  had  made  a  purchase  of 
the  interest  of  these  parties  in  the  estate,  that 
purchase  could  not  be  set  aside  and  held  for 
naught  without  such  adversary  proceedings  be- 
tween them  and  Hook  as  would  give  him  a  fair 
hearing  on  that  subject.  They  should  have 
filed  such  a  bill  as  the  present  plaintiffs  did, 
and  the  question  of  the  fraud  should  have  been 
14  Waix. 


'card  and  decided  by  the  court.  It  by  no  moans 
ollows  that  because  the  court,  on  full  hearing, 
et  aside  his  purchase  from  Ann  Payne,  that  the 
naster  could  without  pleading  or  trial  assume 
hat  all  other  purchases  were  equally  fraudu- 
'ent. 

Another  reason  for  this  may  be  found  in  the 
mture  of  the  original  bills.  Although  there 
ire  three  of  them  there  is  no  attempt  to  make 
;he  other  distributees  parties,  nor  do  they  make 
^ach  other  parties  to  their  separate  bills.  They 
ire  each  framed  on  the  basis  of  setting  aside 
the  release  executed  by  them,  in  which  no  other 
distributee  had  any  interest,  and  each  claims  for 
herself  the  one-eighth  to  which  she  is  entitled, 
without  any  prayer  for  general  accounting  or 
(general  distribution.  The  consolidation,  then- 
of  these  cases  does  not  change  this  feature  of 
the  relief  sought,  and  the  ground  of  that  relief, 
namely:  the  fraud  in  obtaining  the  release. 

These  bills  are  obviously  not  framed  on  any 
theory  of  a  final  settlement  of  the  estate  and 
distribution  among  all  entitled.  Tuey  are 
merely  brought  to  obtain  for  each  plaintiff  the 
special  relief  from  the  fraudulent  release  and 
the  specific  sum  of  money  due  to  each  from 
Hook,  and  on  this  theorj^  it  is  that  counsel 
brought  three  separate  smts  instead  of  one. 

For  these  reasons  we  are  of  opinion  that  the 
only  relief  to  be  administered  m  this  case  is 
that  in  favor  of  the  three  complainants. 

2.  It  is  strongly  urged  upon  us  that  the  ac- 
coimt  stated  against  the  administrator  is  too 
hard  to  be  justified,  in  reference  'to  the  [*Zfi7 
interests,  both  as  regards  the  rates  charged  and 
the  annual  rests. 

The  laws  of  Missouri  allow  a  conventional 
rate  of  interest  not  exceeding  ten  per  cent.  The 
master  stated  the  account  on  that  basis,  but 
the  court  below,  on  mature  consideration,  re- 
duced the  rate  to  eight  per  cent  and  we  are  not 
disposed  to  disturb  that  decision.  The  annual 
rest  is  one  which  can  hardly  be  sustained  in  a 
case  of  honest  administration  unless  it  be 
shown  that  the  amount  so  ascertained  was  actu- 
ally received.  But  there  are  circumstances  in 
this  case  which  seem  to  justify  the  decree  of  the 
court  so  far  as  to  disincline  us  to  interfere  with 
it  cm  that  point.  The  administrator  is  shown 
to  have  mixed  the  funds  with  his  own,  and  to 
have  used  them  for  purposes  of  speculation  for 
his  own  profit.  The  assets  tor  which  he  was 
held  accountable  were  almost  exclusively  notes 
due  the  intestate,  bearing  ten  per  cent  inter- 
est and  collected  by  the  administrator.  In  his 
settlement  with  the  county  court  he  rendered 
no  account  of  the  interest  received  on  these 
notes,  nor  any  interest  account  for  the  use  of 
the  money  after  it  came  to  his  hands,  nor  of 
the  profits  made  by  him  by  its  use  in  his  own 
business  transactions.  He  is  shown  to  have 
made  private  arrangements  to  settle  separately 
with  the  distributees,  or  to  buy  out  their  inter- 
ests, and  these  have  been  shown  to  be  accom- 
panied with  fraud  and  without  any  fair  state- 
ment of  the  cmidition  of  the  estate,  and  he  kept 
no  separate  account  of  the  trust  funds  in  his 
hands.  Under  such  circumstances  we  are  of 
opinion  that  he  should  be  held  to  account  for 
all  that  he  might  have  made  by  the  use  of  the 
money,  and  as  the  master  ai\d  the  circuit  judges 
have  held  that  he  might  have  invested  and  re- 
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invested  annually,  at  eight  per  cent,  we  will 
not  disturb  their  finding. 

The  decree  in  favor  of  Ann  Payne,  and  Susan 
Curtis,  and  Mary  Gwinn,  is  affirmed,  and  the 
decrees  in  favor  of  the  other  parties  are  re- 
versed, and  the  case  remanded  to  the  circuit 
court  with  directions  to  dismiss  the  case  as  to 
them  without  prejudice,  and  that  each  party 
pay  their  own  costs  of  appeal. 


JAMES  S.  EASLEY,  et  aU  Appts. 

V. 

JOHN  H.  KELLOM  et  al. 

(See  S.  C.  14  Wall.  279-282.) 

Mortgage  on  government  land — competition  in 
bidding — hill  of  review. 

1.  Where  a  mortgagor  of  goverDmeDt  land  had 
no  title  the  subsequeDt  sale  by  the  goyernment 
agents  conveyed  a  good  title  to  the  purchasers, 
clear  of  the  mortgage. 

2.  An  agreement  looking  to  a  combination  to  pre- 
vent competition  in  bidding  at  the  government 
sale,  is  an  objection  which,  if  valid,  can  Only  be 
taken  by  the  government  itself.  ■ 

3.  A  bill  of  review  may  be  maintained  on  the  dis- 
covery of  an  agreement  which  was  absent  at  the 
trial,  which  absence  was  satisfactorily  accounted 
for. 

[No.   157.] 
Argued  Apr.  2,  1872.  Decided  May  6,  1872. 

APPEAL  from  the  Circuit  Court  oi  the  United 
States  for  the  District  of  Nebraska. 
The  case  is  stated  by  the  court. 
Messrs.  J.  M.  Woolworth,  and  Jas.  HugJ&es 
for  appellants. 

Mr.  Iiyman  Trumbnll  for  appellees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  was  commenced  by  a  bill  filed  by 
the  appellants,  Easley  and  Willingham,  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust,  dated 
June  25,  1857,  given  hy  Harrison  Johnson,  to 
secure  the  payment  of  his  note  for  $5,600.  The 
mortgage  covered  the  west  Half  of  a  pre-emp- 
tion right  of  160  acres  claimed  by  Johnson, 
within  the  limits  of  the  city  of  Omaha.  Some- 
time afterwards  the  city  of  Omaha  filed  a 
caveat  against  Johnson's  claim,  and  on  the  29th 
of  December,  1859,  the  commissioner  of  the  land 
office  notified  the  local  register  and  receiver 
that  Johnson's  certificate  of  location  had  been 
canceled.  Thereupon  the  property  was  adver- 
tised for  sale  as  a  part  of  the  public  land.  John- 
son being  largely  in  debt,  it  was  proposed  be- 
tween him  and  some  of  his  creditors  to  bid  off 
the  property  as  cheaply  as  possible,  so  that  the 
creditors  might  receive  satisfaction  for  their 
claims,  and  that  something  might  be  left  for 
280*]  him.  'An  agreement  wtis  lor  this  pur- 
pose drawn  up  and  signed  by  Johnson  and  sev- 
eral of  his  creditors;  but  the  appellants  and 
one  or  two  others  refused  to  come  into  it.  They 
insisted  on  their  priority  of  lien.  The  sale  took 
place  in  August,  1860.  In  pursuance  of  the 
agreement,  Johnson  bid  off  the  southern  half 
of  the  160  acres  at  the  minimum  government 
price  in  the  name  of  his  mother;  and  the  de- 

NoTB. — Pre-emption  riohta — see  note  to  U.  S.  v. 
Fitzgerald,  10  L.  ed.  U.  S.  785. 
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fendant,  John  H.  Kellom,  on  behalf  of  the  cred- 
itors, bid  off  the  northern  half;  each  part  con- 
taining forty  acres  of  the  land  mortgaged. 
Kellom  executed  conveyances  to  the  other  cred- 
itors who,  with  himself,  had  signed  the  agree- 
ment, 80  as  to  divide  between  them  the  eighty 
acres  purchased  by  him,  in  proportion  to  their 
claims  against  Johnson;  and  these  creditors 
gave  Johnson  acquittances  in  full.  Johnson's 
mother  has  been  in  possession  of  her  portion 
ever  since  the  sale,  he  living  on  a  portion  of  it. 

In  1866,  the  appellants  filed  their  bill  in  this 
case  to  foreclose  their  mortgage.  They  charged, 
first,  ^  that  the  cancelation  of  Johnson's  pre- 
emption right  was  procured  by  his  complicity 
and  acquiescence,  for  the  purpose  of  defrauding 
them  out  of  their  mortgage  debt,  and  paying 
the  other  creditors;  and  second,  that  when  the 
public  sale  took  place  it  was  agreed  between 
Johnson  and  the  other  creditors  who  partici- 
pated in  the  purchase,  that  Johnson  was  to  have 
an  interest  in  the  said  purchase,  proportionate 
to  the  claims  of  those  creditors  who  did  not 
sign  the  agreement,  so  that  he  might  afterwards 
make  settlements  with  them.  The  answer  denied 
these  charges;  and  further,  Sarah  A.  Johnson, 
the  mother  of  Harrison  Johnson,  alleged  that 
she  was  a  bona  fide  purchaser  of  the  eighty 
acres  purchased  by  her;  and  the  other  defend- 
ants alleged  that  Kellom  was  a  bona  fide  pur- 
chaser of  the*  eighty  acres  purchased  by  him. 
They  further  insisted  that  the  complainant's 
mortgage  or  trust  deed  being  made  by  Johnson 
before  he  obtained  a  patent  of  the  land,  was 
void  by  the  12th  and  13th  sections  of  the  pre- 
emption act  of  September  4,  1841. 

•Upon  these  pleadings  the  parties  [*281 
went  into  proofs.  No  evidence,  however,  was 
adduced  to  show  that  the  cancelation  of  John- 
son's pre-emption  certificate  was  improperly  ob- 
tained, and  the  case  is  to  be  considered  upon 
the  hypothesis  that  he  had  no  valid  claim  and 
that  the  land  belonged  to  the  government  and 
was  properly  sold  as  such  in  1860. 

But  on  the  question  in  regard  to  the  agree- 
ment between  Johnson  and  his  creditors,  the 
preponderance  of  the  evidence  seemed  to  estab- 
lish the  allegations  of  the  bill.  Neither  the 
original  agreement  nor  any  copy  of  it  could  be 
found,  and  the  parol  evidence,  taken  after  the 
lapse  of  seven  years  ( notwithstanding  the  stout 
assertions  of  Kellom  and  his  associates  to  the 
contrary)  went  to  show  that  Johnson  had  re- 
served an  interest  in  such  portion  of  the  land 
as  would  have  belonged  to  the  creditors  that 
failed  to  come  into  the  agreement.  Johnson 
himself  testified  this.  The  consequence  was, 
that  a  decree  was  entered  for  the  complainant 
against  Kellom  and  those  who  received  portions 
of  his  purchase,  for  one  undivided  half  of  the 
property  in  their  possession,  covered  by  the 
mortgage. 

After  the  decree  was  entered,  a  copy  of  the 
agreement  was  accidentally  discovered  and  was 
foimd  to  sustain  the  position  of  the  defendant, 
that  no  provision  was  made  for  the  benefit  of 
any  creditor  but  those  who  signed  it.  A  bill  of 
review  was  thereupon  filed  by  the  defendants, 
and  the  circuit  court  pronounced  a  decree  in 
their  favor,  reversing  the  former  decree.  From 
this  decree  an  appeal  was  taken  to  this  court. 
282*]     After  this  statement  of  the  case,  *it 
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seems  difficult  to  find  any  ground  for  sustaining 
this  appeal.  Conceding  that  the  deed  of  trust 
held  by  the  complainants  would  have  been  valid 
as  against  Johnson,  and  his  assigns,  had  his 
pre-emption  right  been  sustained,  still,  this 
right  was  not  sustained.  He  hacl  nothing  that 
he  could  mortgage  or  convey.  The  subsequent 
sale  by  the  government  agents  conveyed  a  good 
title  to  the  purchasers,  clear  of  the  mortgage. 
The  other  ground  on  which  the  appellants  re- 
lied, namely:  that  at  the  public  sale  Johnson 
had  made  some  reservations  in  his  own  favor, 
in  his  agreement  with  the  other  creditors,  for 
the  purpose  of  enabling  him  to  settle  with  the 
appellants,  is  taken  away  by  the  discovery  of  a 
copy  of  that  agreement.  It  contains  no  such 
provision  whatever.  On  the  contrary,  it  is  a 
mutual  agreement  made  for  the  sole  benefit  of 
those  who  executed  it. 

No  question  arises  here  in  reference  to  the 
eighty  acres  purchased  by  Johnson's  mother. 
The  original  decree  did  not  embrace  any  portion 
of  that,  and  no  appeal  from  that  decree  was 
taken  by  the  complainants. 

Some  observations  were  made  in  reference  to 
the  provision  of  the  agreement,  looking  to  a  com- 
bination to  prevent  competition  in  bidding  at 
the  government  sale,  but  that  objection,  if  valid, 
could  only  be  taken  by  the  government  itself. 

To  conclude,  the  copy  of  the  agreement  which 
was  discovered,  and  which  laid  the  foundation 
for  the  bill  of  review,  is  sufficiently  proved; 
and  its  absence  at  the  former  trial  is  satisfac- 
torily accoimted  for. 

The  decree  must  he  affirmed. 


JAMES  BIOLER,  Appt, 

WILLIAM  WALLER  et  al. 
(See  S.  C.  14  Wall.  297-308.) 
Notice  necessary,  on  sale  on  deed  of  trust — 
purchaser,  when  trustee — what  necessary  to 
trust — revival  of  suit, 

1.  Where  a  deed  of  trust  of  real  estate  stipulated 
that  In  case  of  a  sale,  the  trustee  should  eive  sixty 
days*  notice  in  newspapers  in  RichmoDd  and  in 
the  city  of  New  York,  a  sale  without  such  notice 
conveyed  no  title. 

2.  A  purchaser  at  such  sale  who  entered  in  pur- 
suance of  his  purchase,  claiming  title  in  himself  bv 
virtue  thereof,  is  chargeable  as  a  trustee,  though 
the  purchase  was  wholly  void. 

3.  But  actual  occupation  of  the  mortgaged  prem- 
ises is  indiBpensable  to  the  existence  of  such  trust. 
A  false  claim  of  title  is,  of  itself,  insufficient. 

4.  Such  purchaser  is  not  responsible  for  the 
waste  committed  upon  the  land  and  the  destruc- 
tion of  improvements,  which  was  done  by  the 
Confederate  military  forces  in  his  absence,  and, 
so  far  as  It  appears,  without  his  knowledge. 

5.  Where,  upon  the  death  of  a  defendant  during 
the  pendency  of  a  suit,  the*  suit  is  revived  as 
against  his  administrator,  but  not  against  his 
heirs,  no  decree  can  be  made  against  them. 

[No.   151.] 
Argued  Mar.  26,  1872,       Decided  May  6,  1872. 

APPEAL  from  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 
The  decree  of  the  court  below,  from  which 
this  appeal  was  taken,  found,  in  substance,  that 
upon  the  contract  between  Bigler  and  Waller, 
made  April  2,  1853,  there  was  due  from  Bigler 
to  Waller  May  10,  1860,  on  account  of  pur- 
chase money  for  the  tract  of  land  mentioned 
therein,  the  sum  of  $13,000;  that  Waller  was 
entitled  to  interest  thereon  at  the  rate  of  six 
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per  cent  per  annum,  except  from  April  19,  1861, 
until  May  26,  1865 ;  and  that  Bigler  is  entitled 
to  a  credit  of  $2,000  in  Confederate  notes  re- 
ceived by  Waller  in  October,  1863,  and  then 
worth,  at  the  rate  of  thirteen  for  one,  $153.84 
in  United  States  coin,  with  interest;  but  that 
Bigler  is  not  entitled  to  compensation  for  dam- 
ages alleged  to  have  resulted  from  failure  of 
Waller  to  make  releases  of  portions  of  the  es- 
tate sold  by  him,  nor  for  other  acts  or  omis- 
sions charged  in  his  bill.  And  thereupon  the 
court  decreed  that  Bigler  pay  to  Waller's  ad- 
ministrator the  sum  of  $17,377.48  in  United 
States  coin,  and  to  the  several  defendants  their 
costs.  And  the  court,  dissolving  the  injunction 
which  had  been  granted  Bigler,  substituted  a 
trustee  in  the  place  of  Saunders,  with  power, 
unless  the  said  sum  should  be  paid,  to  sell  so 
much  of  the  land  embraced  in  the  deed  of  trust 
from  Bigler,  as  had  not  been  by  him  sold  with 
Waller's  consent. 

Messrs.  E.  L.  Fancher  and  J.  K.  Haymrard 
for  appellant: 

This  cause  has  proceeded  on  an  erroneous 
assumption  from  the  time  it  was  first  decided 
by  Commissioner  Chahoon. 

The  assumption  that  Waller's  foreclosure,  in 
1862,  was  a  nullity,  and  that  the  property  is 
now  Bigler's,  is  an  error. 

We  contend  that  the  estate  does  not  belong 
to  Bigler,  but  belongs  to  Waller,  under  his  fore- 
closure in  1862. 

Hence  the  bond  has  been  satisfied  by  the  sale 
under  the  trust,  and  there  is  about  $1,100  of 
the  purchase  money  and  interest  thereon,  still 
due  Bigler,  under  the  foreclosure,  for  which 
Waller  is  liable. 

If  the  court  will  compel  Bigler  to  retake  title 
to  the  property,  then  what  was  Waller's  rela- 
tion to  the  estate  during  the  interregnum,  and 
what  are  his  responsibilities,  if  any,  growing 
out  of  that  relation  T 

It  cannot  be  said  that  Waller's  actual  rela- 
tion to  the  property  was  not  sufficiently  inti- 
mate to  warrant  his  being  said  to  be  in  actual 
possession,  because: 

1.  He  regularly  bought  it,  paid  lor  it,  and 
took  a  deed  thereof.  Possession  follows  the  title. 

2.  He  sold  thereafter  and  conveyed  it  away 
(notwithstanding  the  sale  fell  through). 

3.  He  iSDdertook  to  dispose  of  the  personalty 
left. 

In  fact  he  exercised  all  the  acts  of  dominion 
over  the  property  possible  under  the  then  con- 
dition of  that  portion  of  the  coimtry. 

Waller  took  the  esplees  for  four  years. 

See,  2  Smith,  L.  Cas.  641,  643,  n.  666,  6th 
Am.  ed.  and  cases  there  cited. 

What  is  Waller's  liability  as  such  disseisor^ 
trespasser,  or  wrong-doer  T 

We  learn  from  Bracton,  p.  186,  187,  b,  Brit- 
ton,  ch.  42,  44,  and  from  1  Reeves'  History  Eng. 
Com.  p.  331,  et  seq.  (old  ed.  not  quarto) ,  that  a 
person,  wrongfully  in  possession  of  realty,  was 
liable  to  the  rightful  owner  for  all  the  damage 
done  to  the  property  while  the  wrong-doer  waa 
in  possession.  This  was  ordinarily  fotmd  by 
the  jury,  who  were  allowed  to  find  as  much  as 
three  times  the  actual  damage  done. 

The  Year  Books  are  full  of  these  cases,  dted^ 
margin  of  lAford's  Case,  11  Co.  51. 

The  consequences  of  disseisin  to  the  disseisor 
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are,  a  liability  for  all  waste  and  for  mesne  prof 
its  made,  or  which  might  have  been  made. 

Dewey  v.  Oahom,  4  Cow.  338,  and  cases  ther» 
cited  or  quoted;  Moore  v.  Euaseyj  Hob.  98,  anc 
H,;  Liford'a  Case,  supra;  Symona  v.  Symona 
Het.  66;  Brooks,  Abr.  Trespass,  pi.  35;  Bac 
Abr.  Trespass,  G.  2;  1  Wood's  Conv.  108;  KeiPf 
Pleas,  2;  Vin.  Abr.  Trespass,  R.  4,  pi.  2,  5: 
Case  ▼.  Degoes,  3  Cai.  261 ;  Fletcher  v.  McFar- 
lanCy  12  Mass.  46;  Emerson  v.  Thompson,  ? 
Pick.  491;  Steams,  Real  Act.  in  notes,  419. 

Waller's  relation  and  responsibility  to  Bigler 
are  well  defined  in  Robertson  v.  Norris,  6  Jur. 
N.  S.  1238. 

Another  injury  done  to  Bigler  was  this: 
Waller,  through  forms  of  law,  assumed  the  rolr 
of  owner,  and  induced  the  C.  S.  A.  authorities 
to  recognize  him  as  Bigler's  agent,  and  then 
fraudulently  sacrificed  a  valuable  claim  which 
might  have  been  realized  for  Bigler. 

The  coin  element  of  this  decision  should  be 
eliminated  from  the  case,  if  tne  court  comes  to 
that. 

Shortridge  v.  Macon,  1  Abb.  U.  S.  58. 

If  plaintiff  is  compelled  to  retake  i^he  estate, 
he  should  have  releases  from  Waaer's  heirs. 

Only  Waller's  heirs  at  law  can  maKe  this  re- 
conveyance, and  they  were  not  made  parties  at 
the  time  the  administrator  was  let  in  to  defend. 

If  the  court  sustains  the  first  point  in  this 
brief,  these  heirs  are  not  wanted  here;  if  not, 
they  must  be  present  to  release  to  Bigler. 

Mr.  Cronway  Robliuion  for  appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  complainant,  on  the  23d  day  of  June, 
1853,  made  a  deed  of  a  tract  of  land  in  Vir- 
ginia, to  Saunders,  one  of  the  defendants  in 
trust,  to  secure  the  payment  of  a  bill  single, 
which  he  had  given  to  Waller,  the  other  defend- 
ant, for  part  of  the  purchase  of  the  tract.  After 
the  purchase  he  took  possession  of  the  land, 
erected  valuable  improvements  thereon,  and 
from  time  to  time  made  payments  on  account 
of  the  purchase  money  until  April,  1861,  when, 
upon  the  breaking  out  of  the  Civil  War,  he  left 
the  state,  but  returned  in  1865,  and  resumed 
possession  of  the  property.  In  November,  1865, 
Waller,  the  vendor  of  the  land,  instituted  a 
suit  in  the  supreme  court  of  New  York  against 
him,  claiming  to  recover  a  balance  alleged  to  be 
due  upon  the  bill  stngle,  and  the  complainants 
set  up  a  defense  to  the  suit.  But  before  its 
final  determination,  this  bill  was  filed  in  the 
circuit  court  of  Virginia.  It  sets  out  an  agree- 
nient  for  the  sale  of  the  land,  dated  April  2, 
1853,  the  subsequent  sale  on  the  10th  of 
May  next  following  the  execution  of  the  deed 
of  trust,  the  possession  taken  by  the  complain- 
ant, the  improvements  made,  the  abandonment 
of  possession  in  1861,  and  its  resumption  in 
1865.  It  charges,  also,  that  the  complainant 
made  contracts  for  the  sale  of  portions  of  the 
land,  and  tendered  to  Waller  the  proceeds  of 
such  sales  sufficient  to  afford  ample  security  for 
the  liquidation  of  the  part  of  the  residue  of  the 
debt  for  the  purchase'  money  then  due,  but  that 
Waller  declined  to  ratify  the  sales,  in  disregard 
of  his  contract  and  greatly  to  the  damage  of 
the  complainant;  that  about  September  1,  1861, 
Waller  authorized  Saunders,  the  trustee,  to  sell 
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he  land,  and  that  a  sale  was  then  made  to 
*Valler  himself,  but  without  such  publication 
is  was  required  by  the  deed  of  trust;  taat  out 
)f  the  proceeds  of  sale  the  trustee  satisfied  the 
complainant's  obligation,  and  failed  to  pay  over 
the  balance;  that  Waller  then  took  possession 
)oth  of  the  land  and  of  the  personal  property 
':hereon,  and  applied  the  proceeds  of  the  per- 
sonalty to  the  payment  of  the  complainant's 
Icbt;  that  he  received  large  sums  of  money  for 
rents  of  the  real  estate,  and  also  received  con- 
Iscation  from  the  Confederate  authorities  for 
'he  destruction  of  the  property.  The  bill  fur- 
ther charges  the  pendency  of  the  suit  in  the 
supreme  court  of  New  York,  and  that  Saunders, 
the  trustee,  was  'proceeding  again  to  [*301 
sell  the  property,  without  advertising  the  sale 
sixtv  days  in  the  newspapers  of  the  city  of  New 
York,  as  required  by  the  deed  of  trust.  It  avers, 
also,  that  Waller  is  insolvent;  that  be  and 
Saimders  will  confederate  to  cheat  the  com- 
plainant in  the  sale ;  and  that  if  the  sale  should 
be  made,  the  complainant  will  be  xmable  to  re- 
cover from  Waller  what  is  due  to  him,  or  to 
avail  himself  in  the  courts  of  Virginia  of  his 
just  rights.  The  relief  prayed  is,  that  Saunders, 
the  trustee,  may  be  enjoined  against  selling  the 
land  or  any  part  of  it,  and  tnat  Waller  may  be 
enjoined  against  assigning  his  interest  in  the 
complainant's  obligation,  until  the  determina- 
tion of  the  action  in  the  supreme  court  of  New 
York,  or  until  the  matter  is  referred  to  a  mas- 
ter to  take  an  account  of  the  rents  and  sales 
made  by  them  and  an  inquiry  of  the  damage 
done  by  Waller  to  the  complainant's  property; 
that  whatever  is  due,  the  complainant  may  be 
decreed  to  be  paid  him  and  all  his  proper  off- 
sets be  allowed.  The  bill  also  contains  a  prayer 
that  all  deeds,  and  papers  in  the  defendant's 
possession  concerning  the  sales  may  be  decreed 
to  be  delivered  up,  and  it  concludes  with  the 
prayer  for  general  relief. 

The  bill  is  most  inartificially  drawn,  but 
from  this  abstract  sufficiently  full  for  all  the 
purposes  of  the  case,  it  appears  to  be  in  sub- 
stance and  legal  effect  a  bill  for  an  account 
brought  by  a  mortgagor  against  his  mortgagee, 
charging  that  the  mortgagee  had  been  in  pos- 
session, had  received  the  rents,  issues,  and 
profits,  and  had  committed  waste. 

It  is  unnecessary  to  refer  to  the  answer  of 
Waller,  the  defendant,  further  than  to  state  that 
it  denies  he  was  ever  in  the  possession  of  the  land 
after  the  deed  of  trust  was  made;  denies  that  he 
sold  or  appropriated  any  of  the  personal  prop- 
erty thereon;  that  he  received  any  of  the  rents, 
issues  and  profit,  or  that  he  committed  waste, 
or  induced  the  Confederate  forces  to  commit 
waste.  The  case  having  been  heard  and  decided 
in  the  circuit  court  on  the  bill,  answers,  repli- 
cations, and  proofs,  an  appeal  has  been  taken  to 
this  court,  and  the  complainant  now  insists  that 
the  circuit  court  erred  in  assuming  that  the 
sale  which  was  made  by  Saunders  in  1862  (not 
1861,  as  charged)  was  a  nullity,  and  that  the 
property  remained  the  complainant's  notwith- 
standing. This  position  is  taken  in  order  that 
it  may  be  inferred  that  the  residue  of  complain- 
ant's bond  for  the  purchase  money  was  satisfied 
by  a  sale  under  the  trust,  and  that  Waller  has 
not  only  been  thus  paid,  but  that  he  is  account- 
able for  the  excess  of  his  bid  at  that  sale  above 
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the  amount  tben  due  bim  by  virtue  of  the  bond. 
304*]  The  position*  is  certainly  a  strange  one. 
It  is  d[irectly  in  conflict  with  the  law  of  the  case 
and  with  the  complainant's  bill.  By  the  deed  of 
trust  it  was  stipulated  that  in  case  of  a  sale 
the  trustee  should  give  sixty  days'  notice  in 
newspapers  in  Richmond  and  in  the  city  of  New 
York.  To  a  valid  execution  of  the  power  of  sale 
such  notice  was  indispensable,  and  a  sale  with- 
out it  of  course  conveyed  no  title.  It  is  not  pre- 
tended that  such  notice  was  ^ven.  On  the  con- 
trary, the  bill  charges  that  it  was  not,  and  to 
this  the  answer  of  Waller  makes  no  denial, 
while  the  answer  of  Saunders  expressly  admits 
that  there  was  no  advertisement  in  a  New  York 
paper,  giving  as  a  reason  for  the  failure  thus  to 
advertise,  that  conununication  with  the  north- 
em  stat^  was  then  prohibited.  The  fact  that 
the  sale  was  made  without  the  requisite  notice 
is,  then,  an  established  fact;  and  the  inevitable 
inference  is  that  the  sale  was  inoperative  to  de- 
vest the  ownership  of  the  complainant.  With- 
out confirmation  by  him  it  was  a  mere  nullity, 
disturbing  no  right  and  conferring  none.  But 
if  this  were  not  so,  the  theory  of  the  complain- 
ant's bill  is  that  his  title  was  not  devested.  It 
charges  that  the  necessary  notice  was  not  given. 
It  complains  that  possession  was  taken  by  Wal- 
ler after  the  sale;  that  he  received  the  rents, 
issues,  and  profits,  down  to  1865;  received  com- 
pensation for  injuries  done  to  the  improve- 
ments by  the  Confederate  military  forces;  and 
it  claims  that  Waller  is  accountable  to  the  com- 
plainant for  such  possession,  rents  and  profits, 
as  well  as  for  the  compensation  he  obtained. 
All  this  is  utterly  inconsistent  with  the  asser- 
tion that  the  sale  was  effectual  to  change  the 
title.  But  this  is  not  all.  There  is  much  more 
in^  the  bill  that  asserts  continued  ownership  of 
the  complainant,  and  the  invalidity  of  the  sale 
made  in  1862.  The  averment  that  the  trustee 
is  about  to  sell  the  lands  again  under  the  trust 
deed,  and  the  charge  that  the  sale  will  be  con- 
ducted in  such  a  partial  and  unjust  manner  as 
to  cheat  and  defraud  the  complainant,  are  full 
of  meaning.  So  is  the  prayer  for  an  injunction 
against  another  sale,  and  the  prayer  for  the  de- 
livery over  of  the  deeds.  In  view  of  all  this  it 
is  impossible  for  the  complainant  to  maintain 
305*]  now  that  the  attempted  *foreclo8ure  in 
1862  was  not  a  nullity,  ineffective  to  transfer 
his  right  to  Waller.  Even  if  he  could  have 
affirmed  the  sale,  he  has  precluded  himself  from 
doing  so,  and  has  left  nothing  for  the  court  but  to 
adjudicate  upon  the  case  as  he  has  made  it.  There 
lias  then  been  no  actual  payment  of  the  bond. 
The  next  inquiry  is  whether  Waller  is  charge- 
able with  the  rents,  issues  and  profits  of  the 
property  from  the  Ist  of  April,  1862,  when  the 
sale  was  made,  until  the  spring  of  1865,  when 
the  complainant  returned  to  the  land  and  re- 
sumed actual  possession.  This,  of  course,  as- 
sumes that  the  sale  had  no  validity,  for  if  it 
worked  a  foreclosure  of  the  complainant's 
equity,  if  it  vested  the  title  in  Waller,  there  can 
be  no  pretoise  that  he  is  liable  for  subsequently 
accruing  rents  and  profits.  It  is  only  while  he 
can  be  considered  as  holding  the  possession  in 
trust  for  the  mortgagor  that  he  can  be  called  to 
account.  Had  he  entered  in  pursuance  of  his 
purchase,  claiming  title  in  himself  by  virtue 
thereof,  he  would  doubtless  be  chargeable  as  a 
trustee,  though  the  purchase  was  wholly  void; 
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and  it  may  be  conceded,  if  he  had  taken  actual 
possession  without  claim  of  right  that  hiB 
might  be  treated  as  such.  But  actual  occupa- 
tion of  the  mortgaged  premises  is  indispensable 
to  the  existence  of  such  a  liabilily.  It  is  the 
enjoyment  of  the  properly,  or  the  pernancy  of 
its  profits,  that  raises  the  trust.  A  false  ciaim 
of  title  is,  of  itself,  insufficient. 

The  difficulty  of  th#  complainant's  case  is, 
there  is  no  proof  that  Waller  was  in  actual  pos- 
session, or  even  that  he  was  on  the  land  at  all, 
from  the  time  of  the  sale  until  this  bill  was 
filed,  or  that  he  ever  received  any  of  its  rents, 
issues  or  profits.  There  is  a  total  failure  of  any 
such  evidence.  The  most  that  can  be  allied  u 
that  he  claimed  sometimes  to  be  the  owner 
without  ever  enjoyins  any  of  Uie  riehts  of  own- 
ership. It  is  proved  that  he  had  possession 
neither  of  the  personalty  nor  of  the  realty. 

Equally  unsustained  is  the  claim  that  Waller 
is  responsible  for  the  waste  committed  upon  the 
land,  and  the  destruction  of  improvements. 
The  property  was  greatly  injured  *be-  [*306 
tween  1861  and  1865,  during  the  existence  of 
the  Civil  War,  but  the  evidence  wholly  fails  to 
show  that  the  injury  was  caused  by  any  act  of 
the  defendant's.  It  was  done  by  the  Confeder- 
ate military  forces  in  Waller's  absence  and,  ao 
far  as  it  appears,  without  his  knowledge. 

It  is  further  insisted,  on  behalf  of  the  com- 
plainant, that  the  circuit  court  erred  in  refus- 
ing to  allow  him  a  credit  for  damages  which,  it 
is  alleged,  he  sustained  in  consequence  of  a  re- 
fusal by  Waller  to  release  portions  of  the  land 
from  the  operation  of  the  deed  of  trust  in  order 
to  enable  him  to  sell  them.  This  claim  is 
founded  upon  the  clause  in  an  executory  agrel' 
ment  between  the  parties,  dated  April  2,  1853, 
by  which  it  was  stipulated  that  Waller  would 
allow  Bigler  to  sell  such  portions  of  the  land  as, 
from  time  to  time,  he  might  see  fit,  Bigler  pay- 
ing over  such  proceeds  of  the  sales  as  would  af- 
ford ample  security  for  the  residue  of  the  debt 
due  for  the  purchase  money  of  the  land.  The 
deed  for  the  land  from  Waller  to  Bigler  was, 
however,  not  made  until  the  10th  of  May,  1853, 
and  probablv  not  delivered  imtil  the  22d  of 
Jime  next  following,  when  the  de^  of  trust  was 
executed.  Neither  the  deed  nor  the  deed  of 
trust  contains  any  such  stipulation  for  releases 
as  is  contained  in  the  agreement  of  April  2d, 
and  it  might  perhaps  be  maintained  that  the 
agreement  was  subsequently  changed,  or  merged 
in  the  after-executed  contracts.  But,  assuming 
that  it  was  not,  what  is  the  evidence  of  the 
breach  of  the  agreement?  It  does  appear  that 
in  1853  or  1854,  the  complainant  had  offers  to 
purchase  some  parts  of  the  land  situated  in  the 
heart  of  it;  that  he  applied  to  Waller  for  re- 
leases, and  that  they  were  refused.  But  it  does 
not  clearly  appear  that  those  lots  thus  located 
could  have  been  sold  without  so  impairing  the 
value  of  the  remainder  as  to  leave  it  less  than 
ample  security  for  the  payment  of  the  residue 
of  the  debt.  Applications  were  afterwards  made 
for  releases  of  other  and  larger  portions  differ- 
ently situated,  and  the  releases  were  given. 
That  those  first  asked  were  not  given,  when  on- 
ly one  sixth  of  the  purchase  money  of  the  whole 
property  had  been  paid,  ought  not  to  be  re- 
garded as  a  violation  of  the  agreement  without 
♦very  clear  evidence  that  Waller  knew  [•307 
they  could  have  been  given  with  entire  safety. 
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Besides,  itdbes  not  distinctly  appear  that  the 
complainant  was  injured  by  the  refusal,  or  that 
he  ever  claimed  compensation  for  it  until  this 
bill  was  filed.  From  year  to  year,  down  to  1860, 
and  including  that  year,  he  paid  the  annual  in- 
stalments of  the  purchase  money  called  for  by 
his  contract  without  claiming  any  deduction — 
a  course  of  conduct  inconsistent  with  the  exist- 
ence of  any  just  claiift  to  compensation  for  a 
prior  breach  of  his  creditors  engagement. 
There  is,  then,  no  sufficient  reason  for  the  al- 
lowance of  a  credit  on  his  bond  in  consequence 
of  Waller's  refusal  to  execute  releases. 

It  is  further  objected  to  the  decree  of  the  cir- 
cuit court  that  it  does  not  direct  a  conveyance 
by  the  heirs  of  Waller  to  the  complainant.  His 
heirs  were  not  called  in,  and  they  are  not  par- 
ties. No  decree  could,  therefor?,  have  been 
made  against  them,  nor  was  any  necessary.  If, 
by  the  conveyance  of  Saunders  to  Waller  in 
1862,  and  his  subsequent  death,  the  legal  title 
was  cast  upon  Waller's  heirs,  it  was  only  a 
naked  legal  right,  which  they  may  be  compelled 
to  surrender  whenever  the  purposes  of  the  trust 
shall  be  accomplished — when  the  debt  secured 
by  the  deed  of  trust  shall  be  paid.  Besides, 
Saimders,  the  trustee,  has  also  died,  and  a  new 
trustee  has  been  appointed  clothed  with  all  the 
rights,  duties  and  responsibilities  of  the  trus- 
tee named  in  the  deed. 

It  is,  however,  easy  to  protect  the  complain- 
ant against  any  outstanding  title  in  the  heirs  of 
Waller  by  staying  the  execution  of  any  decree 
until  those  heirs  shall  have  conveyed  to  Henry 
Coalter  Cabell,  the  new  trustee,  all  the  interest, 
if  any,  conveyed  to  their  father  by  the  deed  of 
%aunders  to  him,  to  be  held  by  Cabell  under  and 
subject  to  the  trust  declared  in  the  deed  of 
trust  to  Saunders.  Such  an  order  the  circuit 
court  may  properly  make. 

There  remains  to  be  considered  but  one  other 
objection  made  to  the  decree.  It  is  that  the 
sum  foimd  by  the  account  due  to  the  adminis- 
trator of  Waller  was  decreed  to  be  paid  in 
United  States  coin.  In  view  of  the  ruling  of 
308*]  this  court  *in  Know  v.  Lee  and  Parker 
T.  Dcuvie,  ante,  287,  this  was  erroneous  and  for 
this  cause  alone  the  decree  must  be  reversed. 

The  decree  of  the  Circuit  Court  ie  reversed, 
and  the  coitae  %»  remanded,  with  directions  to 
prooeed  to  an  amended  decree  in  aooordance 
-with  the  foregoing  opinion. 


THE  REPUBLIC  FHUE   INSURANCE  COM- 
PANY, Plff,  in  Err., 

V. 

CHARLES  WEIDE,  et  at 

THE  HANOVER  FIRE   INSURANCE  COM- 
PANY, Plff,  in  Err., 

V. 

SAME. 

THE  QERMANIA  FIRE  INSURANCE  COM- 
PANY, Plff.  in  Err., 

V. 

SAME. 

MIAQARA   FIRE   INSURANCE   COM- 
PANY, Plff.  in  Err.. 
f>. 
6AMB. 


(See  8.  C.  "Inturance  Companies  ▼.  Weidea/'  14 

Wall.  875-383.) 

Memorandq>,  when  evidciwe — examination  of  as- 
sured— requirements  of  policies  —  fraud  and 
false  swearing — when  avoids  policy — ques- 
tion for  jury. 

1.  Papers,  not  evidence  per  se,  bat  proved  to 
have  been  true  statementa  of  fact,  at  the  time  thej 
were  made,  are  admissible  in  connection  with  the 
testimony  of  a  witness  who  made  thenx. 

2.  Footings  of  the  amount  of  stock  of  a  merchant 
correctly  entered  upon  an  old  ledger  and  trans- 
ferred to  a  new  one,  are  admissible  from  that,  the 
old  ledger  being  burnt. 

3.  where,  by  the  policies,  the  assured,  after  fur- 
nishing proofs  of  loss,  were  bound,  if  equlred,  to 
submit  to  an  examination  under  oath,  and  it  was 
stipulated  that  until  such  examination  should  be 
permitted  the  loss  should  not  be  payable,  they  are 
not  bound  to  answer  questions  respecting  the 
amounts  for  which  they  had  made  settlements 
with  other  insurance  companies. 

4.  Where  the  Insured  was  bound  by  his  policy 
to  produce  certified  copies  of  Invoices  to  sbov  b!? 
loss,  if  required,  he  Is  not  bound  to  produce  certi- 
fied copies  on  a  demand  to  produce  duplicates. 

5.  Where  the  policies  stipulated  that  fraud  or 
false  swearing  on  the  part  of  the  assured  should 
work  forfeiture  of  all  claim  under  them,  state- 
ments In  the  proofs  of  loss  honestly  made,  although 
subsequently  discovered  to  be  mistaken,  will  not 
work  a  forfeiture. 

6.  It  is  only  fraudulent  false  swearing,  in  fur- 
nishing toe  preliminary  proofs  or  in  the  examina- 
tions which  the  insurers  have  a  right  to  require, 
that  avoids  the  policies. 

7.  It  Is  for  the  jury  to  determine  whether  aoch 
swearing  was  false  and  fraudulent. 

[Nos.  169,  170,  171,  172.] 
Argued  Apr,  25,  1872.    Decided  May  6,  1872, 

fN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

These  actions  were  begun  in  the  district  court 
for  the  county  of  Ramsay,  Minnesota,  by  the 
defendants  in  error,  upon  policies  of  insurance 
issued  by  the  respective  insurance  companies, 
now  plaintiffs  in  error.  The  defendants  below 
removed  the  cases  to  the  United  States  circuit 
court,  where  the  four  actions  were  tried  to- 
gether. The  trial  resulted  in  verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  sued 
out  writs  of  error.  The  nature  of  the  excep- 
tions appears  in  the  opinion. 

Messrs,  J.  M,  Carlisle  and  J.  D.  MoPHer- 
son  for  plaintiffs  in  error. 

Messrs.  Lorenzo  AUis  and  W.  H.  Peekauui 
for  defendants  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

These  causes  were  tried  together  before  one 
jury,  and  they  present  the  same  questions. 
They  were  actions  upon  policies  of  insurance 
against  fire,  in  which  it  b^^nrae  maierip)  tA 
prove  what  was  the  quantity  and  value  of  the 
goods  the  plaintiffs  had  when  the  fire  occurred. 
As  bearing  upon  this,  evidence  was  introduced, 
without  objection,  tending  to  show  that  the 
plaintiffs   took   a  correct   inventory   of    their 

Note. — Evidence  of  loss  of  paper  and  secondary 
evidence  of  «tt  content* — see  note  to  Bouldin  v. 
Massie,  5  L.  ed.  U.  8.  414. 

Use  of  memorathda  to  refresh  memory  of  uAtneta. 

The  use  of  memoranda  to  refresh  memory  is  con- 
fined to  cases  where  the  witness  is  at  fault  with- 
out it.  Sackett  v.  Spencer.  29  Barb.  180;  Key  v. 
Lynn,  4  Lltt  338 ;  Young  v.  Catlett.  6  Duer,  43i. 

The  form  of  the  memorandum  is  not  material. 
Guy  v.  Mead,  22  N.  Y.  402 ;  Marcly  v.  Shulta,  29  N. 
Y.  351. 

Witness  may  use  a  memorandum  made  by  him- 
self or  at  his  dictation,  or  by  another  and  rend  h? 

81  v.n. 
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stock  on  the  28th  of  February,  1866,  which  was 
correctly  reduced  to  writing  by  one  of  them  in 
an  inventory  book;  that  the  prices  or  values 
were  correctly  footed  up  therein;  that  at  the 
same  time  the  footings  were  correctly  entered 
by  one  of  the  plaintiffs  upon  the  fly-leaf  of  an 
exhausted  ledger  and  afterwards  transferred, 
also  by  one  of  the  plaintiffs,  to  the  fly-leaf  of  a 
new  ledger ;  that  neither  of  the  plaintiffs  could 
remember  the  amount  of  such  inventory  or 
footings,  and  that  both  the  inventory  book  and 
the  exhausted  ledger  had  been  destroyed.  The 
plaintiffs  then  offered  the  entry  of  the  footings 
on  the  fly-leaf  of  the  new  ledger,  which  the 
court  received,  and  in  this  it  was  contended 
there  was  error. 

It  will  be  observed  that  the  footings  upon  the 
fly-leaf  of  the  ledger  were  not  coffered  or  re- 
ceived as  independent  evidence.  They  were 
accompanied  by  proof  that  they  were  correct 
statements  of  the  values  of  the  merchandise, 
and  that  they  were  correctly  transcribed  either 
from  the  inventory  book  or  from  the  fly-leaf  of 
the  exhausted  ledger,  both  of  which  appear  to 
have  been  originals.  How  far  papers,  not  evi- 
dence per  86,  but  proved  to  have  oeen  true  state- 
ments of  fact,  at  the  time  they  were  made,  are 
admissible  in  connection  with  the  testimony  of 
a  witness  who  made  them,  has  been  a  frequent 
subject  of  inquiry,  and  it  has  many  times  been 
decided  that  they  are  to  be  received.  And  why 
should  they  not  beT  Quantities  and  values  are 
retained  in  the  memory  with  great  difficulty. 
If,  at  the  time  when  an  entry  of  aggregate 
quantities  or  values  was  made,  the  witness 
knew  it  was  correct,  it  is  hard  to  see  why  it  is 
not  at  least  as  reliable  as  is  the  memory  of  the 
witness.  It  is  true  a  copy  of  a  copy  is  not  gen- 
erally receivable,  for  the  reason  that  it  is  not 
the  best  evidence.  A  copy  of  the  original  is  less 
likely  to  contain  mistakes,  for  there  is  more  or 
less  danger  of  variance  with  every  new  trans- 
cription. For  that  reason  even  a  sworn  copy  of 
a  copy  is  not  admissible  when  the  origin&l  can 
be  produced.  But  in  this  case  the  inventory 
book  and  the  fly-leaf  of  the  exhausted  ledger 


•had  both  been  burned.  There  was  no  ['SSI 
better  evidence  in  existence  ^han  the  footines  in 
the  new  ledger.  And  we  do  not  understand  the 
bill  of  exceptions  as  showing  those  footings  to 
have  been  copied  from  a  copy.  It  does  not  ap- 
pear whether  they  were  taken  from  the  inven- 
tory book  or  from  the  fly-leaf  of  the  old  ledger. 
And  it  is  of  little  importance,  for  as  those  en- 
tries were  made  at  the  same  time,  neither  ought 
to  be  regarded  as  a  copy  of  the  other,  but  rather 
both  should  be  considered  originals.  We  do 
not,  however,  propose  to  discuss  this  exception 
at  length,  for  we  regard  it  as  settled  by  the  de- 
cision in  Insurance  Compcmy  v.  Weide,  9  Wall. 
677,  10  L.  ed.  810,  that  the  evidence  under  the 
circumstances  was  properly  received. 

The  second  and  third  exceptions  are  disposed 
of  by  what  we  have  already  said,  and  they  are 
unsustained. 

There  is  nothing,  also,  in  the  fourth  excep- 
tion. By  the  policies  the  assured,  after  fur- 
nishing proofs  of  loss,  were  bound,  if  required, 
to  submit  to  an  examination  under  oath,  and  it 
was  stipulated  that  until  such  examination 
should  be  permitted  the  loss  should  not  be  pay- 
able. Of  course  it  is  to  be  understood  that  the 
examination  contemplated  relates  to  matters 
pertinent  to  the  loss.  In  these  cases  the  plain- 
tiffs did  submit  to  an  examination,  but  declined 
to  answer  questions  respecting  the  amounts  for 
which  they  had  made  settlements  with  other  in- 
suring companies.  We  are  unable  to  perceive 
that  the  questions  proposed  had  any  legitimate 
bearing  upon  the  inquiry,  what  was  the  actual 
loss  sustained  in  consequence  of  the  flre?  If 
the  plaintiffs  had  claims  upon  other  insurers, 
and  compromised  with  some  of  them  for  less 
than  the  sums  insured,  it  is  not  a  just  inference 
that  thsir  claim  against  these  insurers  was  ex- 
aggerated. A  compromise  proposed  or  accepted 
is  not  evidence  of  an  admission  of  the  amoimt 
of  the  debt.  There  was,  then,  no  sufficient  foun- 
dation laid  for  the  instruction  requested  by  the 
defendants,  that  if  the  jury  should  believe  that 
the  plaintiffs,  or  either  of  them,  in  the  course 
^of  an  examination  on  oath,  under  the  policies. 


witness,  at  the  time  of  or  soon  after  the  traDsac- 
tion.  He  must  testify  that  he  knew  it  was  correct 
when  he  made  or  read  it  Steph.  Die.  Ev.  art.  180 ; 
Lewis  V.  Ingersoll,  JJ  Abb.  Ct.  App.  uec.  65 ;  Krom 
v.  Levy,  1  Hud,  173 :  Filklns  v.  Baker,  6  Laos.  518 ; 
Van  Baren  v.  CockburD,  14  Barb.  181 ;  Halsey  v. 
SInsebaugh,  15  N.  Y.  485 ;  Guy  v.  Mead,  22  N.  Y. 
462 ;  Russell  v.  Hudson  Riv.  R.  Co.  17  N.  Y.  134 ; 
Riordon  v.  Davis,  9  La.  239,  29  Am.  Dec.  442. 

Witness  may  rely  upon  the  accuracy  of  such 
memoranda,  and  not  his  memory,  in  testifying. 
Cole  V.  Jessup,  10  N.  Y.  96,  9  Barb.  395,  10  How. 
Pr.  615. 

Such  an  original  memorandum  may  be  read  it- 
self as  evidence,  if  the  witness*  memory  is  not  re- 
freshed by  the  paper  itself.  Marcly  v.  Shults,  29  N. 
Y.  348;  Halsey  v.  Slnsepaugh,  15  N.  Y.  485;  Lap- 
ham  V.  Kelly,  35  Vt  195. 

Copies  of  original  memoranda  after  proof  of  the 
facts  therein  contained  may  be  read  as  a  statement 
in  detail  of  what  witness  has  testified.  McCor- 
mick  V.  Pa.  Cent.  R.  Co.  49  N.  Y.  801,  815 ;  Bul- 
lock V.  Hunter,  44  Md.  416. 

Where  witness  swears  be  made  a  list  of  articles 
at  the  time  bat  cannot  give  details,  be  may  be 
shown  his  list  and  read  it.  Wilcox  Silver  Plate  Co. 
▼.  Green,  0  Han,  347 ;  Philbin  v.  Patrick,  3  Abb.  Ct 
App.  Dec.  605. 

witness  may  be  shown,  while  on  the  stand,  orig- 
inal memoranda,  made  at  time  of  occurrence,  al- 
though not  by  him,  and  he  may  refer  to  copies  or 
Abstracts  of  such  memoranda  made  by  him,  if  they 
i^fresh  his  memory  so  that  he  can  testify  of  the 
original  facts  without  relying  on  the  accuracy  of 
14  Wall 


the  memoranda.  Huff  v.  Bennett,  6  N.  Y.  837; 
Howland  v.  Willetts.  6  Sandf.  221:  Sturm  v.  AtL 
Ins.  Co.  38  Sup.  Ct.  (J.  &  8.),  286,  296,  318;  Wilde 
V.  Hexter,  50  Barb.  448. 

Opposite  party  may  see  anything  shown  witness 
to  refresh  his  memory  and  may  cross-examine  wit- 
ness  as  to  same  but  is  not  obliged  to  put  it  in  evi- 
dence. Steph.  Dig.  art.  137 ;  Peck  v.  Lake,  3  Lans. 
136;  Tlbbetts  v.  Sternberg,  66  Barb.  201. 

A  witness  mav  refresh  his  memory  from  any 
book  or  paper,  if  he  can  swear  to  the  fact  from 
recollection ;  but  if  he  cannot  swear  to  the  fact 
except  from  finding  it  in  the  paper,  the  original 
must  be  produced.  Doe  v.  Perkins,  3  Term,  749: 
Tanner  v.  Taylor.  3  Term,  764 ;  8  East,  282,  289 ;  1 
East.  760 ;  Blaughan  v.  Hubbard,  8  Barn.  &  C.  14 ; 
.Tun lata  B'k  v.  Drown,  8  8.  &  U.  87 ;  Robertson  v. 
Lynch.  18  Johns.  451 ;  Feeter  v.  Heath,  11  Wend. 
477;  Smith  v.  Lane,  12  S.  &  R.  87;  Holladay  v. 
Marsh,  3  Wend.  142.  20  Am.  Dec.  678 ;  Lapham  v. 
Kelly,  35  Vt  195;  Spann  v.  Baltzell,  1  Fla.  321; 
Moots  V.  State,  21  Ohio  St  653;  Newell  v.  Houl- 
ton,  22  Minn.  19. 

A  witness  may  testify  from  written  memoran- 
dum, though  it  dues  not  recall  the  facts  to  his  mem- 
ory :  and  such  evidence  is  better  than  unaided  recol- 
lection, learson  v.  Wightman.  1  Mill.  ,S36,  12  Am. 
Dec.  636;  Lapham  v.  Kelly,  35  Vt  195;  Cross  v. 
Bartholomew,  42  Vt.  206;  Lewis  v.  Ingersoll,  1 
Keyes,  357. 

Witness  in  testifying  to  contents  of  lost  paper 
may  use  even  a  copy  of  a  copy  to  refresh  his  mem- 
ory. Duulap  V.  Berry,  4  Scam.  327,  39  Am.  Dec 
413. 
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re/used  to  answer  any  nuestions  bj  which 
382*]  *the  defendants  could  fairly  estimate  or 
reasoxiiBibly  infer  plaintiffs'  real  loss  in  the  in- 
sured property,  and  had  not  before  the  com- 
mencement of  the  actions  answered  the  ques- 
tions imder  oath,  the  verdict  must  be  for  the  de- 
fendants. There  was  no  evidence  of  refusal  to 
answer  such  questions. 

The  fifth  exception  is  to  the  refusal  of  the 
court  to  instruct  the  jury  that  if  they  believed 
from  the  evidence  the  plaintiffs  were  requested 
by  the  defendants  to  produce  duplicates  of  in- 
voices of  ffoods  purchased  by  them,  the  orig- 
inals of  which  were  alleged  by  them  to  be  de- 
stroyed, and  neglected  to  do  so  before  the  com- 
mencement of  the  actions,  their  ri^ht  of  action 
never  accrued,  and  that  the  verdicts  must  be 
for  the  defendants.  The  prayer  for  this  in- 
struction was  foimded  on  the  clause  in  the  pol- 
icy that  the  assured  should  produce  certified 
copies  of  all  bills  and  invoices,  the  originals  of 
which  had  been  lost,  and  exhibit  the  same  for 
examination  to  any  person  named  by  the  com- 
pany, and  that  until  the  proofs,  declarations 
and  certificates  (stipulated  for  in  case  of  loss) 
were  produced  and  examinations  and  appraisals 
permitted,  the  loss  should  be  not  payable.  The 
bills  of  exception  state  that  there  was  evidence 
tending  to  show  that  the  plaintiffs  were  re- 
quested to  produce  duplicate  bills  of  purchases, 
but  there  does  not  appear  to  have  been  any  evi- 
dence when  the  request  was  made,  whether  be- 
fore the  commencement  of  the  actions  or  after- 
wards, or  whether  there  was  neglect  or  refusal 
of  the  plaintiffs  to  comply.  Moreover,  the  re- 
quest was  fc«*  duplicates,  and  not  for  certified 
oopies.  We  cannot,  therefore,  say  there  was 
«rror  in  refusing  the  instruction  asked  for. 

Nor  was  there  error  in  denying  the  defend- 
ants' third  and  fourth  prayers.  It  is  true  the 
policies  stipulated  that  fraud  or  false  swearing 
on  the  part  of  the  assured  should  work  a  for- 
feiture of  all  claim  under  them.  The  false 
flwearing  referred  to  is  such  as  may  be  in  the 
submission  of  preliminary  proofs  of  loss,  or  in 
the  examination  to  which  the  assured  agreed  to 
submit.  But  it  does  not  inevitably  follow  from 
the  fact  that  there  was  a  material  discrepancy 
between  the  statements  made  by  the  plaintiffs 
383*]  under  oath  in  their  proofs  *of  loss,  and 
their  statements  when  testifying  at  the  trial 
that  the  former  were  false,  so  as  to  justify  the 
court  in  assuming  it,  and  directing  verdicts  for 
the  defendants.  It  may  have  been  the  testimony 
last  given  that  was  not  true,  or  the  statements 
made  in  the  proofs  of  loss  may  have  been  honest- 
ly made,  though  subsequently  discovered  to  be 
mistaken.  It  is  only  fraudulent  false  swear- 
ing in  furnishing  the  preliminary  proofs,  or  in 
the  examinations  which  the  insurers  have  a 
right  to  require,  that  avoids  the  policies,  and  it 
was  for  the  jury  to  determine  whether  that 
awearing  was  false  and  fraudulent. 

The  remaining  two  assignments  of  error  are 
not  pressed,  and  it  is  properly  conceded  that 
the  eoort  could  not  lay  down  as  a  rule  of  law 
the  mode  of  computation  designated  in  tfie 
pnjert  for  instnu^on. 

The  judgment  tn  each  caee  it  ojfiraied. 


JOHN  M.  YOUNG,  AppU 

THE  STEAMBOAT  KEY  CITY,  Barge  Jim 
Sheets,  The  Northwestern  Union  Packet 
Company,  Claima/ni, 

(See  8.  C  "The  Key  Oitw/'  14  WalL  653-661.) 

Laohea  as  a  defense  to  maritime  Uens^ — what  de- 

lay  wUl  defeat — purohaser  for  value, 

1.  While  the  coarts  of  admiralty  In  cases  for  the 
enforcement  of  maritime  Hens  are  not  TOvemed 
bv  any  statute  of  limitation,  they  adopt  the  prin- 
ciple that  laches  or  delay  in  the  judicial  enforce- 
ment of  them  will,  under  proper  circumstances, 
constitute  a  valid  defense. 

2.  No  arbitrary  or  fixed  period  of  time  has  been 
established  as  an  inflexible  rule*  but  the  delay  which 
will  defeat  such  it  suit  must  in  every  case  depend 
upon  the  peculiar  equitable  circumstances  of  that 
case. 

3.  Where  the  Uen  is  to  be  enforced  to  the  detri- 
ment of  a  purchaser  for  value,  without  notice  of 
the  lien,  the  defense  of  laches  will  be  held  yalld  un- 
der shorter  time  than  when  the  claimant  is  the  own- 
er at  the  time  the  lien  accrued. 

[No.  49.1 
Argued  Nov.  18,  1872.    Decided  Dec.  9,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

The  libel  in  this  ease  was  filed  in  the  United 
States  district  court  for  the  district  of  Wis- 
consin, by  the  appellant,  to  enforce  a  lien 
against  the  vessel  for  breach  of  contract  of  af- 
freightment. A  decree  having  been  entered  dis- 
missing the  libel,  the  libelant  took  an  iwpeal 
to  the  circuit  court,  by  which  the  said  decree 
was  affirmed;  whereupon  the  libelant  took  a 
further  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  K.  J.  EaunoBS  for  appellant: 

The  court  erred  in  holding  the  claim  of  U- 
belant  a  stale  one,  when  there  was  no  allegation 
or  proof  that  he  had  knowledge  that  the  vessel 
had  been  within  the  jurisdiction  of  the  court 
during  the  period  elapsing  since  the  accruing  ol 
the  demand  and  the  commencement  of  suit. 

The  Sarah  Ann,  2  Sumn.  212;  2  Pars.  Mar. 
Law,  664,  n.  S. 

The  court  erred  in  dismissing  the  libel,  when 
liability  of  the  original  owners  and  of  ti^e  ves- 
sel and  barge  in  rem  was  confessed;  no  equi- 
table circumstances  appearing  to  show  why  the 
lien  should  be  deemed  to  have  been  waived  or 
barred  for  staleness. 

The  Bolivar,  I  Oleott,  474;  The  Mary,  1 
Paine,  180;  The  Batavia,  2  Dod.  600;  The 
Utility,  I  Blatchf.  ft  H.  218;  Willard  v.  I>orr, 
3  Mass.  161;  The  Eastern  Star,  I  Ware,  185; 
L^and  v.  The  Medora,  2  Wood,  ft  M.  92;  Pack- 
ard  V.  The  Louisa,  2  Wood,  ft  M.  48;  The  Chu- 
san,  2  Story,  455;  Joy  v.  AUen,  2  Wood,  ft  M. 
304;  Mason  v.  Crosby,  Davies,  313;  The  Sea 
Lark,  1  Sprague;  571;  The  Gen.  Jackson,  17 
Law  Rep.  324;  The  Admiral,  8  Law.  Rep.  91. 

The  authorities  cited  are  perhaps  unnecessa- 
rily multiplied.  They  all  prove  and  illustrate 
the  propositi<m  involved  in  this  assignmoit  of 
error. 

The  mere  conveyance  of  a  vessel,  evoi  to  an 
innocent  purchaser  without  notice,  will  not  of 
itself  necessarily  disturb  a  maritime  lien. 

Shepard  v.  Taylor,  5  Pet  675. 

In  order  to  defeat  the  lien,  scmie  other  cir- 
cumstance than  mere  lapse  of  time  should  be 
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made  to  appear,  before  tbe  equity  upon  "which 
the  doctrine  is  based  can  arise.  The  cases  cited 
all  show  this.  In  the  case  of  The  Bat<iviaf  2 
Dod.  500,  Lord  Stowell  concluded,  upon  the 
facta  proved,  that  the  transfer  was  merely  col- 
orable, to  avoid  payment  of  certain  port  charges 
and  duties  at  Batavia;  hence  no  equity  in  the 
purchaser  to  demand  a  discharge  of  the  lien. 

In  WiUard  v.  Dorr,  3  Mason,  161,  Mr.  Jus- 
tice Story,  passing  on  the  question,  says  in  sub- 
stance: Courts  of  admindty,  like  courts  of 
equity,  will  refuse  their  aid  to  enforce  old,  dor- 
mant demands.  It  prescribes  a  rule  to  itself, 
to  analogy,  to  statutes  of  limitation.  They  are 
rules  ot  repose;  otherwise  demands  would 
spring  up  after  the  evidence  to  repel  them  was 
gone  By  the  death  or  dispersion  of  witnesses,  or 
by  the  loss  of  important  documents.  Twelve 
years  had  elapsedC  but  no  equitable  drcum- 
stance  appearing  to  bring  the  case  within  the 
rule  suggested,  the  remedy  was  enforced. 

In  the  case  of  The  Admiralf  which  was  much 
relied  upon  below,  stress  is  bud  upon  the  cir- 
cumstance that  the  alleged  cause  of  action  was 
collision ;  the  facts  were  denied  and  the  witness- 
es dispersed.  The  purchasers  were  without  no- 
tice and  without  ability  to  contest  the  daim  up- 
on the  facts.  In  The  Ohuaan,  Justice  Story 
says:  "What  will  constitute  a  reasonable  tim^ 
must  depend  upon  the  circumstances  of  each 
particular  case,  and  is  not  a  point  susceptible 
of  any  definite  or  universal  formiilary.''  In  a 
ease  {Chopin  v.  The  Favorite,  C.  C.  Dist.  of 
Wis.  186) ,  Bfr.  Justice  Davis  said:  "There  is  no 
artificial  rule  in  the  admiralty,  by  which  the 
court  can  determine  at  what  period  a  claim  be- 
come stale.  Each  case  must  be  governed  by  its 
own  circumstances.'*  The  case  was  one  against 
this  same  respondent,  and  was  one  of  the  ves- 
sels transferred  at  the  same  time  as  the  Key 
City. 

In  the  present  case,  the  respondent  received 
its  conveyance  with  notice  of  existing  indebted- 
ness, and  covenanted  to  pay  it.  The  validity  of 
our  demand  is  conceded,  and  the  respondent  re- 
ceived and  still  holds  the  full  consideration  for 
his  covenant  to  pay  our  debt. 

That  we  could,  in  equity,  compel  the  perform- 
ance of  such  covenant,  will  not  be  doubted. 

What  consideration  arises  here,  what  condi- 
tion to  demand  that  our  maritime  lien  be  dis- 
charged, more  than  would  have  arisen  had  the 
vessel  remained  in  the  hands  and  ownership  of 
the  Northwestern  Packet  Company? 

The  rule  exists  and  is  in  force  for  the  pro- 
tection of  innocent  purchasers  without  notice, 
and  as  against  whom  it  would  be  inequitable  to 
decree  pa3rment  of  another's  debt. 

There  could  be  no  reasonable  pretense  of 
staleness,  had  the  vessel  remained  the  property 
of  the  old  company. 

Mr.  Rhodes  tells  us  in  his  testimony,  that  if 
there  be  a  recovery  here,  it  will  be  charged  in 
account  to  the  Northwestern  Packet  Company, 
and  the  facts  prove  the  respondent  to  have  an 
abundant  indemnity  fimd.  All  the  authorities 
show  that  such  facts  and  circumstances  are 
properly  to  be  considered  in  determining  the 
question  of  staleness  of  demands. 

Mr.  John  W.  Gary  for  appellee: 

If  the  libelant  ever  had  a  maritime  lien, 
which  could  be  enforced  in  admiralty  by  a  pro- 
14  Wall. 


ceeding  in  rem  asainst  said  steamboat  and 
barge,  he  allowed  the  same  to  become  stale  by 
his  delay  in  enforcing  the  same,  and  that  it  was 
wholly  lost  by  said  delay,  so  that  it  cannot  now 
be  enforced  against  said  steamboat,  as  against 
the  rights  of  Uie  claimant.  2  Pars.  Mar.  L.  663. 

This  precise  question  has  been  frequently  be- 
fore our  courts  of  admiralty.  « 

In  the  case  of  The  Admiral,  8  Law  Rep.  91, 
decided  by  Judge  Sprague,  the  question  here 
involved  was  fulTv  considered  and  decided.  That 
was  a  case  of  collision,  which  occurred  Oct.  7, 
1852,  and  the  libel  was  filed  July  1,  1854, 
twenty  months  after,  during  all  of  which  time 
the  Admiral  was  plying  between  Boston  and 
St.  John,  and  in  the  meantime  the  Admiral  had 
changed  hands.  The  judge  in  this  case  said: 
"It  may  be,  if  third  persons  had  not  become  in- 
terestea  in  the  Admiral,  this  libel  might  be 
maintained;  although  I  am  not  prepared  to 
say  tiiat  I  should  hold  that  the  hen  still  re- 
mained upon  the  vessel  if  there  had  been  no 
clumge  of  ownership.  If  the  boat  still  remained 
the  property  of  her  former  owners,  it  would 
perhaps  be  a  matter  of  no  concern  to  them 
whether  they  were  sued  in  personam,  or 
whether  the  boat  was  seized.  If  the  delay  op- 
erated to  prejudice  them  in  any  way,  I  am  not 
certain  but  that  the  lien  ought  not  to  be  held  to 
have  been  lost." 

Again  he  says:  "The  rule  adopted  in  courts 
of  admiralty  is,  to  allow  the  continuance  of  the 
lien  until  a  reasonable  opportunity  is  given  to 
enforce  it.  If  a  party  neglect  to  avail  himself 
of  ii^  third  persons  are  n(%  to  be  prejudiced  by 
his  delay." 

In  Paokard  v.  The  Louisa,  2  Wood,  ft  M.  48,  • 
the  libel  was  for  a  seaman's  wages  and  was  filed 
in  Nov.^  1845,  for  wages  due  to  him  for  services 
on  board  of  her,  commencing  in  Mar.,  1842,  and 
ending  in  November  after.  Mr.  Justice  Wood- 
bury decided  the  case  on  appeal  to  the  circuit 
court,  affirming  the  decree  dismissing  the  libel, 
on  the  ground  "of  the  long  delay  to  resort  to 
the  vessel,  and  when  in  the  meantime  the  own- 
ers had  changed  and  one  of  them  became  insol- 
vent." His  discussion  of  this  question  is  on 
pages  55  to  63  of  the  volume,  and  fully  sus- 
tains the  position  of  the  claimant  in  this  case. 

See,  also,  Leland  v.  The  Medora,  2  Wood,  ft 
M.  92,  104;  The  Bolivar,  1  Olcott,  474. 

In  StUman  v.  The  Buckeye  State,  1  Newb, 
111,  it  was  held  that  delay  of  three  years  to  en- 
force a  lien  by  a  material  man  was  a  bar  to  re- 
covery, and  a  libel  was  dismissed  for  that  rea- 
son, a  third  person  in  the  meantime  having  be- 
come the  owner  of  the  boat. 

In  Bryant  v.  The  hillie  Mills,  18  Law  Rep. 
494,  the  supplies  were  furnished  in  March,  June, 
and  Oct.,  1853,  and  the  libel  was  filed  Oct., 
1855.  Judge  Spraguo  says:  "If  there  had  been 
no  transfer  of  the  property,  I  should  hold  the 
lien  was  not  lost.  When  the  rights  of  third 
persons  have  intervened,  the  lien  will  be  re- 
garded as  lost,  if  the  person  in  whose  favor  it 
existed  has  had  a  reasonable  opportunity  to  en- 
force it,  and  has  not  done  so.  This  is  the  well- 
settled  rule  in  admiralty." 

In  The  General  Jackson,  17  Law  Rep.  324,  the 
supplies  were  furnished  Sep.,  1852.  The  vessel 
was  sold  to  claimant  in  May,  1854,  and  libel 
filed  about  eighteen  months  after  supplies  fur- 
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nished.  Judge  Sprague  says:  "During  all  that 
period  the  vessel  was  plying  between  this  port 
and  the  ports  of  Maine,  as  often  as  once  a 
month,  giving  the  libelant  ample  opportunity 
to  enforce  his  claim,  had  he  seen  fit,  long  be- 
fore the  sale  of  the  vessel  to  the  present  claim- 
ant. It  must,  therefore,  be  held  that  the  libel- 
ant has  waived  his  lien/' 

In  the  case  at  bar,  nearly  two  years  elapsed 
after  the  loss  before  the  transfer  to  claimant, 
and  about  three  and  a  half  before  the  libel  was 
filed.  None  of  the  cases  above  cited  show  as 
great  delay  in  .attempting  to  enforce  liens.  No 
excuse  for  the  delay  is  shown,  and  pending  this 
delay,  the  boat  was  transferred  to  the  claimant 
without  notice  of  the  pretended  lien.  The  case 
is,  therefore,  within  the  authorities,  and  the 
libel  was  rightfully  dismissed. 

The  transfer  of  the  boat  and  barge  to  the 
claimant  was  a  le^l  and  bona  fide  transfer,  and 
was  in  no  way  impeached  by  the  testimony 
taken  on  appeal  in  the  circuit  court. 

It  was  not  colorable  or  fraudulent.  The 
property  of  the  Nx)rth western  Packet  Company 
was  paid  for  in  stock  of  the  new  company, 
which  was  a  good  and  valid  payment,  as  much 
so  as  if  paid  m  money.  The  new  company  was 
to  pay  the  debts  of  the  old  out  of  the  earnings 
of  the  new,  in  certain  proportions,  but  in  no 
other  way.  Dividends  were  withheld  and  ap- 
plied for  that  purpose. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  admiralty  to  enforce  a  lien 
against  the  vessel  for  a  failure  to  perform  a 
contract  of  affreightment.  The  defense  was 
that  the  lien  was  lost  by  lapse  of  time,  to  wit: 
three  years  and  a  half  between  the  period  when 
tho  cause  of  action  accrued  and  the  commence- 
ment of  the  suit;  and  that  defense  was  sus- 
tained by  the  circuit  court,  A  change  took 
place  in  the  ownership  of  the  vessel  during  that 
interval,  which  is  relied  upon  as  strengthening 
the  defense. 

The  authorities  on  the  subject  of  lapse  of 
time  as  a  defense  to  suits  for  the  enforcement 
660*]  of  maritime  liens  are  'carefully  and  in- 
dustriously collected  in  the  briefs  of  counsel  on 
both  sides,  to  which  reference  is  hereby  made 
without  specifying  them  more  particularly. 

We  think  that  the  following  propositions  as 
applicable  to  the  case  before  us  may  be  fairly 
stated  as  the  result  of  these  authorities: 

1.  That  while  the  courts  of  admiralty  are  not 
governed  in  such  cases  by  any  statute  of  limit- 
ation, they  adopt  the  principle  that  laches  or 
delay  in  the  judicial  enforcement  of  maritime 
liens  will,  under  proper  circumstances,  consti- 
tute a  valid  defense. 

2.  That  no  arbitrary  or  fixed  period  of  time 
has  been,  or  will  be,  established  as  an  inflexible 
rule,  but  that  the  delay  which  will  defeat  such 
a  suit  must  in  every  case  depend  on  the  peculiar 
equitable  circumstances  of  that  case. 

3.  That  where  the  lien  is  to  be  enforced  to 
the  detriment  of  a  purchaser  for  value,  without 
notice  of  the  lien,  the  defense  will  be  held  valid 
imder  shorter  time,  and  a  more  rigid  scrutiny 
of  the  circumstances  of  the  delay,  than  when 
the  ^aimant  is  the  owner  at  the  time  the  lien 
accrued. 

The  counsel  for  the  appellees  argue  that  the 
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libel  in  the  present  case  was  rightfully  dis- 
missed under  this  last  proposition;  and  we  are 
of  opinion  that  if  the  claimants  had  shown  an 
ordinary  case  oi  purchase  and  payment  without 
notice,  the  lapse  of  time  would  protect  them. 
While,  on  the  other  hand,  we  are  of  opinion 
that  if  the  claimant  had  been  the  owner  when 
the  lien  accrued,  it  would  not  be  a  good  defense 
in  this  instance. 

We  must,  therefore,  inquire  into  the  special 
circumstances  under  which  the  claimant  be- 
came the  owner  of  the  vessel  against  which  the 
lien  is  asserted.  At  the  time  of  the  loss  of  the 
wheat  in  which  this  claim  originates,  the  vessel 
that  had  it  in  charge,  the  Key  City,  was  owned 
by  a  corporation  called  the  Northwestern 
Packet  Company,  which  had  this  and  several 
other  steamboats  engaged  in  the  navigation  of 
the  Upper  Mississippi  river.  There  was  also,  at 
the  same  time,  another  and  a  rival  corporation 
engaged  in  the  same  business  in  the  same 
waters,  known  as  the  La  Crosse  &  Minnesota 
Steam  Packet  Company. 

After  the  loss  of  the  libelant's  wheat,  these 
two  companies  united  their  stock  in  trade,  their 
vessels  and  their  barges  and  other  property, 
and  formed  a  new  corporation,  the  corporators 
of  which  were  taken  exclusively  from  those  in 
the  two  old  companies ;  and  to  the  new  corpora- 
tion they  gave  the  name  of  the  Northwestern 
Union  Packet  Company.  To  this  company  all 
the  property  of  the  two  other  companies  was 
transferred  by  appropriate  instruments. 

It  does  not  appear  whether  the  La  Crosse  ft 
Minnesota  Company  owed  debts  or  not,  nor 
what  became  of  them.  It  was  probably  thought 
immaterial  to  the  Questions  before  us.  But  it 
does  appear  that  the  Northwestern  Company, 
the  owner  of  the  Key  City,  was  largely  in- 
debted, and  that  this  was  well  known  to  all  the 
parties.  Not  only  was  it  well  known,  but  pro- 
vision was  made  for  the  payment  of  the  debts 
generally  of  that  company  by  the  newly  formed 
company,  out  of  a  fund  to  come  within  its  con- 
trol.  The  nature  of  that  agreement  was  this: 
certificates  of  stock  of  the  value  of  the  boats, 
barges  and  other  property  of  the  Northwestern 
'Company  merged  in  the  new  company,  [*655 
were  issued;  but  on  their  face  they  recited 
that  no  dividends  would  be  paid  on  such  stock 
imtil  the  indebtedness  of  the  Northwestern 
Company  should  be  paid  out  of  the  proportion 
of  the  net  profits  which  the  sharenolders  of 
that  company  would  otherwise  be  entitled  to. 
These  facts  show  that  there  was  no  sale  of  the 
property  of  one  of  these  original  corporations 
to  the  other,  but  that  they  agreed  to  unite  their 
property  and  their  interesU,  and  for  conven- 
ience assumed  a  new  corporate  name;  that  in 
doing  this  they  recognized  a  large  and  unde- 
fined indebtedness  on  the  part  of  the  North- 
western Company,  and  provided  for  its  payment 
out  of  the  earnings  otnerwise  payable  to  that 
company.  No  doubt  'these  debts  were  [*661 
most  of  them,  like  the  present  one,  liens  on  the 
property  of  that  company,  and  known  to  be  so 
by  all  who  united  in  the  transaction.  And, 
finally,  that  neither  the  stockholders  of  the  La 
Crosse  &  Minnesota  Company,  nor  of  the  new 
corporation,  have  ever  parted  with  or  paid  any 
money  or  other  thing  of  value  for  the  Key  City, 
otherwise  than  by  this  consolidation  of  the  com- 

81  V.U. 


1871. 


Young  v.  The  Key  City. 


653-661 


panies  into  one;  and  it  is  not  apparent,  nor 
even  a  reasonable  presumption,  that  if  the  new 
company  has  to  pay  the  libelant's  debt  in  this 
case  they  will  be  the  losers,  but  it  is  nearly  cer- 
tain the  loss  will  fall  where  it  should,  on  the 
stockholders  coming  in  through  the  Northwest- 
em  Ck>mpany. 

We  do  not  see,  under  these  circumstancesi 
U  Wall. 


how  the  claimants  can  avail  themselves  of  the 
rule  fo;'  the  protection  of  purchasers  without 
notice. 

The  decree  of  the  Circuit  Court  is  reversed, 
with  directions  to  enter  a  decree  for  libelant 
for  the  amount  due  him  for  his  wheat  lost  by 
the  Key  City,  with  interest  by  way  of  damages. 
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14  Wan.  1-6,  20  L.  821,  UNITED  STATES  T.  OBUSBLLb 

Offioera. —  It  will  be  presumed  that  government  officials  bSTe  per* 
formed  th^r  duties,  jk  4. 

Cited  and  applied  in  National  Ace  Soc  t.  Spire,  94  Fed.  751,  hold- 
ing it  will  be  presumed  in  favor  of  yalidity  of  certificate  of  deputy 
clerk  of  Federal  court,  that  clerk  was  absent  Cited  in  Globe  Ins. 
Co.  T.  Qerisch,  163  IlL  029,  54  Am.  St  Bep.  489,  45  N.  B.  565,  aa 
authority  for  holding  a  presumption  cannot  be  based  on  a  pre- 
sumption. 

War. —  Judgment  of  Court  of  Claims,  giving  loyal  owner  the  pro- 
ceeds of  cotton  seised  under  abandoned  property  act,  afOrmed,  the 
court  indulging  presumption,  in  absence  of  proof,  that  money  had 
been  regularly  paid  into  the  treasury,  p.  5. 

Distinguished  in  United  States  t.  Ross,  92  U.  &  284,  285,  23  L. 
709,  holding  claimant  must  show  his  ownership,  that  property  cap- 
tured was  sold  and  money  was  paid  into  treasury. 

Miscellaneous.— Cited  incidentally  in  United  States  r.  Pugh»  99 
U.  S.  271,  25  L.  824. 

14  WalL  5-«,  20  L.  875,  OOCKROFT  T.  VOSB. 

Courts. —  Supreme  Court  will  dismiss  writ  of  error  to  State  court, 
unless  it  can  be  seen  from  record  that  State  court  decided  question 
relied  on  to  give  jurisdiction,  p.  A. 

No  citations. 

14   Wall.    9-10,   20   L.   514,    TENNESSEE   BANK    T.    BANK    OF 
LOUISIANA. 

Courts. —  No  appeal  lies  to  Supreme  Court  from  decision  of 
highest  State  court,  based  on  Its  settled  pre-ezisting  rules  of  gen- 
eral Jurisprudence,  although  rules  have  been  embodied  in  State 
Constitution,  and  if  decision  had  been  on  Constitution  alone,  writ 
of  error  would  lie,  p.  10. 

Rule  reaffirmed  in  Palmer  T.  Marston,  14  Wall.  12»  20  L.  827, 
Kreiger  ▼.  Shelby  Ry.  Co.,  125  U.  S.  46,  81  L.  678,  8  S.  Ct  756,  and 
New  Orleans  Water- Works  ▼.  Louisiana  Sugar  Co.,  125  U.  S.  83, 
34,  36,  39,  31  L.  613,  614,  615,  8  S.  Ot  749,  751,  752,  aU  holding 
Supreme  Court  has  no  jurisdiction  of  error  to  State  court,  on 
ground  obligation  of  contract  has  been  impaired,  unless  some  StatP 
legislative  act  is  involved;  Winona,  etc.,  Ry.  Co.  ▼•  Plalnview,  143 
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14  Wall.  10-23    ,  Notes  on  U.  S.  Uepoi  ts.  776 

U.  S.  3d8,  86  L.  200,  12  8.  Ct  538,  holding  Supreme  Conrt,  without 
jurisdiction  over  State  decision,  when  question  as  to  State  statute, 
impairing  obligation  of  contract,  was  raised  for  first  time  In  that 
court 

Distinguished  In  Delmas  y.  Insurance  Co.,  14  WalL  666,  20  L.  758, 
holding  decision  of  State  court,  expressly  based  on  a  constitutional 
provision  and  not  on  general  ground  of  public  poUcj.  la  leviewable 
in  Supreme  Gourt 

14  Wall,  ia-12,  20  L.  826,  PALMER  T.  MARSTON. 

Courts. — Supreme  Court  has  no  power  to  review  a  decision  of 
the  highest  State  court  In  cause  where  claim  Is  not  made  under 
State  law  or  Constitution,  and  resisted  as  being  repugnant  to  Fed- 
eral Constitution  or  laws,  p.  12. 

Cited  and  relied  on  In  New  Orleans  Water- Works  Co.  ▼.  Louisiana 
Sugar  Co.,  125  U.  S.  85,  81  L.  614,  8  8.  Ct  750,  holding  provision  In 
Federal  Constitution,  which  declares  States  shall  pass  no  laws  Im- 
pairing obligation  of  contracts.  Is  aimed  at  legislative  power,  not 
at  decisions  of  courts;  rule  reaffirmed  In  Krelger  v.  Shelby  Ry.  Co., 
125  U.  S.  46,  31  L.  678,  8  S.  Ct  756,  where  cases  are  collected. 

Distinguished  In  Delmas  v.  Insurance  Co.,  14  WatL  666,  668^  20 
L.  758,  where  decision  in  State  court  was  based  on  provision  In 
State  Constitution,  held  to  be  repugnant  to  Federal  Constitution. 

14  Wall.  12-15,  20  L.  827,  SEVIBR  v.  HASKBLL. 

Courts. —  Necessary  Jurisdictional  facts  on  error  from  Supreme  xo 
State  court  stated,  p.  14. 

Cited  on  this  point  In  the  following:  Delmas  r.  Insurance  Go.,  14 
Wall.  666,  20  L.  759,  Home  Ins.  Co.  v.  City  Council,  83  U.  8.  121, 
23  L.  826,  Daniels  v.  Teamey,  102  U.  S.  418,  26  L.  188,  and  Jacoway 
r.  Denton,  154  U.  S.  584,  20  L.  645,  14  8.  Ct  1170. 

Courts. —  Supreme  Court  has  no  jurisdiction  on  error  to  State 
lourt  decision  affirming  a  Judgment  on  note  given  for  slaves,  and 
overruling  contention  that  contract  was  Invalid  under  provision  of 
State  Constitution  prohibiting  remedy  on  slave  contracts,  pp.  14,  15. 

14  WaU.  15-23,  20  L.  846,  STBINBS  v.  FRANKLIN  COUNTY. 

Courts. —  To  give  Supreme  Court  Jurisdiction  on  error  to  State 
court  it  must  appear  in  record  that  some  one  of  questions  stated 
In  twenty-fifth  section  of  Judiciary  act  arose  and  was  applied  by 
State  court  in  disposing  of  controversy,  p.  21. 

Cited  and  applied  in  Caperton  v.  Bowyer,  14  Wall.  237,  20  L.  885, 
a  Federal  question  cannot  be  assumed  to  have  been  raised  and 
passed  on  in  State  court  in  order  to  give  Jurisdiction  to  Supreme 
Court;  New  Orleans  Water-Works  v.  Louisiana  Sugar  Co.,  125  U.  8. 
28,  88,  31  L.  611,  614.  8  S.  Ct  747,  752,  holding  Supreme  Court  with- 
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out  Jmisdlctioii  where  it  appears  judgment  In  State  court  may  hare 
been  based  on  ground  independent  of  statute  said  to  be  repugnant 
to  Federal  Ck>n8tltution. 

Appeal  and  error. —  Motion  (or  rehearing  is  addressed  to  discre- 
tion of  trial  court  and  is  not  subject  to  review  on  appeal,  p.  22. 

Rule  is  reaffirmed  and  followed  in  Bufflngton  y.  Harvey,  95  U.  fif. 
100,  24  L.  382,  Boesch  y.  Graff,  133  U.  &  699,  33  li.  788»  10  S.  Gt. 
379,  and  Grame  y.  Mutual  Ins.  Co.,  154  U.  S.  676,  26  L.  740,  14  S. 
Gt  1196,  petition  for  rehearing,  filed  In  court  below  after  judgment 
ajid  denied,  is  no  part  of  record  to  be  returned  to  Supreme  Gourt 
with  writ  of  error  for  reyiew  of  judgment;  Bondholders  y.  Toledo,, 
etc.,  Ry.  Go.,  62  Fed.  169,  18  U.  8.  App.  479,  M'Leod  y.  New  Albany, 
66  Fed.  382,  24  U.  S.  App.  601,  and  Pittsburg  Wire  Gow  y.  Roberts,. 
71  Fed.  711,  89  U.  8.  App.  44,  all  holding  no  appeal  lies  from  ruling 
of  court  refusing  to  permit  defendant  to  take  further  proofs,  after 
proofs  in  rebuttal  have  been  closed;  Galloway  y.  Dunnington,  10* 
Lea,  218.  Approved,  arguendo*  in  Winchester  y.  Winchester,  121 
Mass.  130. 

Courts. —  Supreme  Gourt  has  no  Jurisdiction  of  writ  of  error  un- 
der twenty-fifth  section  of  Judiciary  act  if  Judgment  of  State  court 
may  have  been  given  on  grounds  which  the  section  does  not  make 
cause  for  error,  as  well  as  upon  some  ground  which  it  does  so 
make,  p.  23. 

Rule  reaffirmed  in  Kepnebec  Ry.  Co.  v.  Portland  Ry.  Co.,  14  WalL 
26.  20  L.  851.    See  note  in  91  Am.  Dec.  197. 

14  Wall.  23-26^  20  L^  850,   KENNEBEC  B.  CO.  v.   PORTLANl> 
R.    GC. 

Courts.— Supreme  Gourt  will  not  entertain  ^furisdiction  of  case* 
on  error  to  State  court  when  Judgment  or  decree  below  may  bo 
sustained  on  grounds  distinct  from  any  involving  Federal  ques- 
tions, p.  26. 

Reaffirmed  in  New  Orleans  Water- Works  v.  Louisiana  Sugar  Go^ 
125  U.  S.  37,  38,  31  L.  614,  8  S.  Gt  751,  752,  and  Krelger  v.  Shelby 
Hy.  Co.,  125  U.  S.  46,  31  L.  678,  8  S.  Gt  75a    See  note,  91  Am.  Dec 

197. 

14  WalL  26-28,  20  L.  792,  BARTBMEYER  v.  IOWA 

Appeal  and  error.— Writ  of  error  to  State  Supreme  Court  com- 
posed of  chief  justice  and  several  associates,  must  be  signed  by 
chief  Justice  or  by  Justice  of  Federal  Supreme  Court  p.  28. 

Cited  and  applied  in  Havnor  v.  New  York,  170  U.  S.  410,  411,  42 
L.  1088,  18  S.  Gt  632,  where  writ  was  dismissed  because  signed 
by  an  associate  Justice  of  Gourt  of  Appeals,  there  being  no  showing 
be  was  acting  as  chief  Justice  pro  tem.    Cited,  arguendo,  in  Felix 
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f^  Scharnweber,  125  U.  S.  60,  81  L.  688,  8  S.  O 
•QCb  matters  the  chief  justice  of  the  State  a 
authority,  vested  in  him  by  Congress,  concurrentl 
the  United  States  Supreme  Court;  Butler  v.  Giig€ 
U  871,  11  S  Ct.  236,  holding  where  writ  or  e: 
Judge,  who  styles  himself  "  Presiding  Jud^^e  or  S 
will  be  presumed  he  acts  in  capacity  of  chler  Jus' 

14  Wall.  28^44.  20  L.  792,  WARD  v.  UNITED    S' 

Trial.— If  plaintifT  presents  a  written   cootr&< 
part  of  his  case,  he  cannot  recover  on  tlie    me 
verbal  proposal  different  from  the  written    one, 
so  instruct  jury  If  requested,  p.  89. 

Cited,  arguendo,  in  Indianapolis,  etc.,  Ry.   Co.    ' 
299,  23  Li.  900,  holding  it  error  for  court  to  sr^ve   3 
assume  a  fact  unsupported  by  evidence. 

HlsceUaneouB. —  Miscited  in  State  v.  Burke,  33 

14  WalL  44-69,  20  L.  815,  HENDERSON'S  I>IS' 

Oourts.—  Parties  may  enter  into  stipulation  to  r 
trlct  Court,  and  submit  their  cause  to  court  upon 
of  facts,  Independent  of  legislative  provisions  oi 

Approved,  arguendo,  in  Town  of  Lyons  v.  Lyoi 
288,  8  Fed.  872.    Cited,  arguendo,  in  Rogers  v.  U: 
S.  564,  86  L.  850,  12  S.  Ct  93,  without  special  apj 

7orfeitur«.— Where  forfeiture  is  made  absoU 
attempt  to  defraud  government  of  liquor  tax,  di 
tion,  when  entered,  relates  back  to  time  of  como: 
acts;  hence  where  claimant  alleges  subsequent  p: 
that  he  is  an  Innocent  purchaser,  it  is  no  defei 

ReafiElrmed  in  Thacher's  Distilled  Spirits,  108 
Boyd   V.   United   States,   14   Blatchf.   320,  F. 
Mary  Celeste,  2  Low.  857.  F.  C.  9,202,  and  fac 
an  Innocent  purchaser  after  commission  of  of 
United  States  v.  Stowell,  133  U.  S.  17,  33  L. 
holding  further  as  to  interest  of  mortgagee  I 
mortgagor  for  illicit  distilling  purposes;  In  re 
F.  O.  12,060,  holding  the  government  a  prefei 
assets  of  a  bankrupt  who  had  sold  matches  vr 
stamps  as  required  by  law;  United  States  ?. 
10  Ben.  872,  F.  O.  16,145,  where  bona  fide  pi 
tered  by  means  of  false  invoice,  was  held 
th«rein  as  against  the  United  States;  HeidrL 
Co.,  6  Fed.  141,  proceedings  to  charge  proper 
anbseqoent  to  commission  of  offense  are  voi<l 
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emment;  United  State*  t.  Clgan,  18  Fed.  IBQ^  where  dfan  Ib 
hands  of  bona  fide  purchaser  were  seized  by  government  and  de- 
clared forfeited  because  of  failure  of  manufacturer  to  stamp  true 
number  of  factory  on  boxes;  KrlesS  v.  Faron,  118  Cal.  146,  50  Pac. 
889,  holding  a  promissory  note  griyen  for  purchase  price  of  property, 
which  was  subject  to  forfeiture  under  revenue  laws,  and  was  sub- 
sequently seized  and  condemned^  was  without  consideration.  Cited, 
arguendo.  In  dissenting  opinion  In  Burbank  v.  Gonrad,  96  U.  S.  299, 
24  li.  726,  as  an  Instance  where  property  vested  In  sovereign  imme- 
diately on  commission  of  offense  by  subject;  United  States  v.  Auff- 
mordt,  19  Fed.  901,  in  construction  of  statutes  relating  to  fraudulent 
importation  of  goods;  Summers  v.  Clark,  29  La.  Ann.  102. 

Distinguished  in  United  States  T.-Three  Hundred  and  Seventy-two 
Pipes  of  Spirits,  5  Sawy.  421,  424,  F.  C.  16,506,  In  construing  section 
8281,  revised  statutes,  holding  spirits  not  the  subject  of  illicit  opera- 
tions, which  have  passed  to  bona  fide  purchasers,  although  owned  by 
distiller  at  time  of  illicit  operations,  are  not  subject  to  forfeiture;  The 
Kate  Heron,  6  Sawy.  110,  F.  C.  7,619,  holding,  under  section  4189, 
revised  statutes,  providing  vessels  shall  be  liable  to  forfeiture  on 
the  commission  of  certain  offenses,  property  does  not  pass  from 
owner  until  decree  of  condemnation. 

Internal  revenue. —  If  spirits  are  moved  from  place  where  dis- 
tilled to  bonded  warehouse,  with  Intent  to  defraud  government  of 
revenue  tax,  act  is  unlawful  and  spirits  are  subject  to  forfeiture, 
p.  61. 

Cited  in  United  States  v.  Quantity  of  Tobacco,  6  Ben.  88,  F.  O. 
16,106,  in  discussion  as  to  what  acts  amount  to  a  sale  of  tobacco,  ■• 
as  to  make  same  liable  to  forfeiture  under  revenue  laws. 

Miscellaneous. —  Cited  in  Jeck  v.  Anderson,  57  Cal.  258,  40  Am. 
Rep.  116,  holding  confiscations  without  judicial  hearing  and  judg^ 
ment  are  void;  Glennon  v.  Britton,  155  111.  245,  40  N.  B.  598,  as  au- 
thority for  holding  goods  may  be  seized,  condemned  and  destroyed 
without  service  of  process  on  owner,  other  than  seizure  of  goods 
and  arrest  of  person  In  whose  possession  they  are  found.  Mlsdted 
In  Bell  V.  Railroad  Co.,  84  La.  Ann.  794,  and  Oroy  v.  Marshall,  8 
Ohio  C.  G.  492. 

14  WaU.  69-84,  20  L.  762,  CHRISTMAS  V.  RUSSBLU 

Courts. —  Circuit  Court  has  no  jurisdiction  over  an  original,  a?  dis- 
tinguished from  an  ancillary,  bill  between  citizens  of  same  State, 
p.  80. 

Reaffirmed  in  Ralston  v.  Sharon,  51  Fed.  709,  holding  further  as 
to  what  ttiCtB  are  necessary  to  constitute  ancillary  jurisdiction.  Cited 
tn  Shalnwald  t.  Davids.  68  Fed.  703,  holding  party  to  a  suit  which 
as  to  him  is  original  cannot  be  brought  before  a  court  in  jurisdic- 
tion foreign  to  his  residence  by  substituted  service.    Cited,  argu- 
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endiN  In  Merchants  t.  Memphis,  9  Baxt  87,  where  State  or  Federal 
court  has  Jurisdiction  of  parties  and  subject-matter  it  must  be 
allowed  to  proceed  to  Judgment  and  execution,  and  cannot  be  en- 
Joined  by  suit  in  other.  Cited,  arguendo,  in  Romaine  t.  Union  Ins. 
Co.,  28  Fed.  037,  630,  and  Hauf  t.  Wilson,  31  Fed.  390,  without  spe- 
cial application.  Cited  in  M'Donald  t.  Seligman,  81  Fed.  757,  and 
Hale  Y.  Bugg,  82  Fed.  37,  as  bearing  on  question  when  lack  of 
diversity  of  citizenship  will  not  divest  a  Federal  court  of  Jurisdic- 
tion; Chaplin  y.  James,  11  R.  I.  94,  23  Am.  Rep.  417. 

Distinguished  in  Osbom  v.  Michigan  R.  R.  Co.,  2  Flipp.  506,  F.  C. 
10,594,  Arnold  t.  Frost,  9  Ben.  268,  F.  a  558,  and  Abraham  t.  North 
German  Ins.  Co..  37  Fed.  732,  3  L.  R.  A.  188,  where  a  bill  was  held 
to  be  ancillary  and  not  original;  In  re  Sabin,  21  Fed.  Cas.  124,  hold- 
ing District  Court  has  Jurisdiction  of  controversy  in  regard  to  funds 
in  hands  of  assignee  In  bankruptcy,  without  regard  to  residence  of 
parties  in  interest. 

Equity  —  Courts.— A  bill  which  does  not  relate  to  some  matter 
already  litigated  in  same  court  by  same  parties,  and  is  not  an  addi- 
tion to  or  continuance  of  an  original  suit,  cannot  be  considered 
ancillary,  so  as  to  Justify  Circuit  Court  in  taking  Jurisdiction  on  the 
strength  of  its  Jurisdiction  over  prior  suit,  p.  80. 

Cited  and  relied  on  in  Keyser  v.  Benner,  87  Va.  251,  12  S.  B.  406, 
holding  a  party  cannot  file  a  supplemental  bill  which  makes  an  en- 
tirely new  case;  Piercy  v.  Beckett,  15  W.  Va.  451,  matter  which 
would  constitute  a  new  bill  cannot  be  introduced  under  the  privilege 
of  amending.  Cited,  arguendo,  in  Hanby  v.  Henritze,  85  Va.  183,  7 
8.  E.  207,  tn  discussion  as  to  purposes  for  which  supplemental  bills 
are  allowed.  Cited,  arguendo,  in  Sheffield  Coal  Co.  v.  Newman,  77 
Fed.  793,  41  U.  8.  App.  766,  without  special  application. 

Distinguished  in  Webb  t.  BamwaU,  116  U.  &  197,  29  L.  696.  6  8. 
Ct  352,  where  a  biU  to  enjc^n  the  enforcement  of  a  Judgment  at 
law  in  same  court  was  held  ancillary;  Smythe  v.  Henry,  41  Fed.  713, 
holding  bill  ancillary  which  was  filed  to  enjoin  the  prosecution  ef  an 
action  of  ejectment  between  same  parties  in  same  court 

Assignment. —  Phraseology  employed  in  making  assignment  la 
not  material,  provided  intent  to  transfer  is  manifested,  p.  84. 

Reaffirmed  in  Clark  T.  Sigua  Iron  Co.,  81  Fed.  312,  89  U.  8.  Ap^. 
753;  Holmes  v.  Bvans,  129  N.  Y.  145.  29  N.  B.  234,  holding  there 
must  be  a  purpose  to  pass  a  present  interest  absolute  or  qualified. 

Assignxnent. —  To  be  valid,  even  as  an  equitable  assignment  the 
transfer  must  be  of  such  a  character  that  the  fundholder  may 
■afely  pay,  and  is  compellable  to  do  so,  though  forbidden  by  as- 
signor, p.  84. 

Cited  and  applied  in  Freights  of  The  Kate,  63  Fed.  712,  holding 
the  hypothecation  of  freights  earned  and  to  be  earned  by  a  steam- 
ship company,  as  consideration  for  advances  made^  created  a  lien 
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on  an  freights  of  the  line;  Maier  v.  Freeman,  112  CaL  13,  53  Am. 
St  Rep.  154,  44  Pac.  35S,  an  agreement  that  mortgagor  of  persona! 
property  shall  sell  same  and  pay  proceeds  to  mortgagees,  cannot 
be  held  to  create  an  equitable  assignment  of  proceeds  of  sale  to 
mortgagees;  Coates  ▼.  First  Nat.  Bank,  91  N.  Y.  31,  holding  it  not 
necessary  to  Talldlty  of  assignment  that  fundholder  be  Informed 
thereof  (for  opposite  rule  see  Lane  y.  Magdeburg,  81  Wis.  348, 
51  N.  W.  564);  Sandmeyer  t.  Dakota,  etc.,  Ins.  Co.,  2  8.  Dak.  352, 
50  N.  W.  354,  unless  debtor  transfers  absolute  legal  and  equitable 
title  of  property  to  third  person  for  benefit  of  his  creditors,  the 
relation  of  such  third  person  to  debtor  is  that  of  an  agen.t;  Sey- 
mour T.  Aultman,  —  Iowa,  — ,  80  N.  W.  402,  where  eyldence  was 
held  not  to  show  valid  assignment  Cited,  arguendo,  In  Skobis  ▼. 
Ferge,  102  Wis.  131,  78  N.  W.  428,  as  to  notice  necessary  to  be 
given  fundholder. 

Assignment.— A  bill  of  exchange  or  check  is  not  an  equitable 
assignment,  pro  tanto,  of  funds  of  drawer  in  hands  of  drawee,  p.  84. 

Cited  and  applied  in  Laclede  Bank  y.  Schuler,  120  U.  8.  516,  80 
L.  706,  7  S.  Ct.  647,  reversing  8.  C,  27  Fed.  425,  holding  check  or 
draft  does  not  bind  funds  in  hands  of  bank  until  it  has  notice  of 
same  by  presentment  or  otherwise;  to  same  effect,  Boettcher  v. 
Colorado  Bank,  15  Colo.  22,  24  Pac.  584,  holding  further,  without 
acceptance  there  is  no  privity  between  payee  and  bank  so  that 
former  can  maintain  suit  against  latter.  Rule  reaffirmed  in  Dick- 
inson y.  Coates,  79  Mo.  252,  49  Am.  Rep.  230.  See  note  in  45  Am. 
Rep.  355,  356. 

Assignment. —  An  agreement  to  pay  out  of  a  particular  tuna  la 
not  an  equitable  assignment,  p.  84. 

Cited  and  relied  on  In  Dillon  v.  Barnard,  21  Wall.  440,  22  L.  677, 
and  Removal  Cases,  100  U.  S.  477,  25  L.  600,  both  holding  the  mere 
promise  by  an  employer  to  pay  a  contractor  for  work  performed 
out  of  a  particular  fund  gave  conti*actor  no  lien  thereon.  Rule  re- 
affirmed in  Bz  parte  Tremont  Nail  Co.,  24  Fed.  Cas.  184,  Silent 
Friend  Mln.  Co.  v.  Abbot,  7  Colo.  App.  76,  42  Pac.  819,  and  Put- 
nam Say.  Bank  y.  Beal,  54  Fed.  579,  to  constitute  an  equitable  as- 
signment of  property  there  must  be  an  appropriation  or  separar 
tion,  and  mere  intent  la  insufficient;  Badgerow  v.  Manhattan  Co., 
74  Fed.  926,  where  there  was  an  agreement  to  transfer  a  certain 
number  of  bonds  at  a  future  date,  no  particular  bonds  being  speci- 
fied; Commercial  Bank  v.  Rufe,  92  Fed.  795,  where  an  agreement 
between  attorney  for  a  debtor  prosecuting  a  suit  in  his  favor,  and 
attorney  for  debtor's  creditor,  that  any  recovery  should  be  for 
creditor's  benefit,  was  held  not  an  equitable  assignment  as  against 
a  prior  assignee  of  the  recovery  from  debtor,  who  had  no  knowledge 
thereof;  Foss  v.  Cobler,  105  Iowa,  731.  75  N.  W.  517,  holding  equi- 
table assignment  not  created  by  a  letter  from  a  party  to  her  law- 
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yer,  directing  him  to  protect  her  interests,  and  take  Ids  pay  mat  ml 
money  belonging  to  her,  wliich  he  has  in  his  possession;  fitteams  t. 
Qnincy  Ins.  Co.,  124  Mass.  63,  26  Am.  Rep.  649,  mle  ^^pUed  to  an 
agreement  by  a  mortgagor  to  keep  property  insnred  for  benefit  of 
mortgagee:  Hale  t.  Dressen,  —  Minn.  — ,  78  N.  W.  1046,  and  Fair- 
banks T.  Welshans,  55  Neb.  885,  75  N.  W.  873,  a  promise  by  debtor 
to  pay  his  creditor  ont  of  designated  fnnd,  of  which  debtor  re- 
tains control.  Is  a  personal  agreement  only;  and  to  same  effect  are 
Williams  y.  Ingersoll,  89  N.  Y.  518,  Bank  y.  Williams,  79  N.  G.  137, 
and  Feamster  y.  Withrow,  9  W.  Va.  313;  Hicks  y.  Roanoke  Brick  Co^ 
94  Va.  746,  27  S.  B.  598,  mere  promise  of  assignee  of  fund  not  la 
hand  that  he  will,  when  he  receiyes  fund,  pay  a  debt  of  assigned', 
does  not  glye  an  eqnitable  lien  on  fnnd;  Hossack  t.  Graham,  20 
Wash.  192,  66  Pac  86,  holding  an  agreement  in  a  mortgage  that 
mortgagor  win  set  aside  a  certain  per  cent,  of  proceeds  received 
from  sale  ot  lands  not  Indnded  in  mortgage  as  a  fond  fbr  paym^it 
of  mortgage  debt,  does  not  create  a  lien  on  lands  not  expressly  mort- 
gaged. Referred  to,  arguendo,  in  Walker  t.  Selgel,  29  Fed.  Gas. 
50,  where  general  rules  as  to  when  an  order  drawn  on  a  general  or 
particular  fund  operates  as  an  assignment  are  given;  Delaware  Co. 
y.  Dayenport,  etc,  Ry.  Co.,  46  Iowa,  412,  and  Plymouth  Cordage  Go. 
y.  Seymour,  67  Minn.  315,  69  N.  W.  1081,  without  q^eclal  applica- 
tion; Gdsf  s  Appeal,  104  Pa.  St  855,  holding  tb%  partial  assignment 
of  a  claim  upon  a  municipal  corporation  Is  not  binding  on  the  cor- 
poration; Dirimple  r.  State  Bank,  91  Wis.  606,  66  N.  W.  503.  See 
monographic  note  on  assignment  of  part  of  a  demand,  2  Am.  St.  Rep. 
473,  474. 

—  An  order  to  pay  out  of  a  spedHed  fund  Is  a  Talld 


assignment  In  equity,  p.  84. 

Rule  reaffirmed  and  followed  In  Unicm  Ins.  Co.  t.  Gloyer,  2  Hask. 
5.^,  9  Fed.  532,  where  an  order  from  assured  to  company,  requesting 
payment  of  specified  sum  to  holder  from  amount  due  on  insurance 
policy,  was  held  equitable  assignment;  The  BUmbank,  72  Fed. 
615,  holding  order  to  pay  a  third  party  a  specified  amount  out  of 
whatever  may  be  received  for  salvage  services  is  enforceable  in 
admiralty  as  an  equitable  assignment;  Carroll  v.  Kelly,  111  Ala.  665, 
20  So.  458,  holding  agreement  whereby  a  legatee  who  purchased  the 
interest  of  another  legatee  agreed  that  In  case  he  did  not  pay,  the 
executor  should  pay  out  of  proceeds  of  property,  he,  purchaser,  was 
entitled  to  under  will,  constituted  an  equitable  lien  In  favor  of 
vendor  legatee  on  property  purchaser  was  entitled  to  under  will; 
Central  Bank  v.  Spratlen,  7  Colo.  App.  433,  434.  43  Pac  1049,  where 
order  to  *'pay  S.  five  hundred  dollars  out  of  money  due  me  from 
city,  assigned  to  you,**  was  held  equittfble  assignment;  Seattle  v. 
Liberman,  9  Wash.  288,  37  Pac  437,  holding  an  ord«r  directing  dty 
comptroller  to  pay  assignee  amount  due  assignor  from  city  on  a 
grading  contract  Is  valid  equitable  assignment;  Young  v.  Jones,  180 
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ni.  220,  54  N.  E.  236,  where  order  by  contractor  oa  county  clerk  to 
pay  out  of  fund  due  him  was  held  valid  assignment  Cited,  arguendo. 
In  Exchange  Bank  t.  McLoon,  73  Me.  509,  40  Am.  Bep.  883,  holding 
an  assignment  of  part  of  a  chose  in  action  valid  in  equity;  James 
▼.  Newton,  142  Mass.  877,  56  Am.  Bep.  699,  8  N.  B.  127,  holding 
there  may  be  an  assignment  of  a  part  of  an  entire  debt  in  equity 
without  consent  of  debtor. 

Miscellaneous. —  Cited  in  Brooks  ▼.  Memphis,  4  Fed.  Caa.  286^  and 
Switzer  t.  Noffslnger,  82  Va.  521,  not  in  point. 

14  WalL  85-87,  20  L.  786,  HUBLEY  T.  STBEET. 

Courts. —  To  give  Supreme  Court  Jurisdiction  <«  error  to  State 
court,  some  question,  under  twenty-fifth  section  of  Judiciary  act, 
must  have  been  inyolyed*  p.  86L 

Notdted. 

14  WalL  87-86,  20  L.  832,  TBADEBS*  BANK  ▼.  CAMPBELL. 

Bankrupitcy. —  Any  act  committed  after  approval  of  bankruptcy 
act  of  March,  1867,  In  fraud  of  purpose  of  act,  waa  within  its  pro- 
hibitions, although  no  proceedings  under  act  could  be  commenced 
before  June,  1867,  p.  94. 

Cited  and  relied  on  in  Blake  t.  Francis  Co.,  89  Fed.  695,  holding 
relations  of  debtor  and  creditor  and  those  between  creditors  are 
governed  by  provisions  of  act  of  1898  from  date  of  its  passage. 
Cited,  argruendo,  in  In  re  Jacobs,  13  Fed.  Cas.  273,  where  probable 
consequences  of  an  act  is  to  give  a  preference,  debtor  will  be  con- 
clusively presumed  to  have  intended  to  give  such  preference. 

Bankruptcy. —  In  suit  by  assignee  in  bankruptcy  to  recover  pro- 
ceeds of  goods  sold  under  Judgment  by  confession  in  State  court 
against  bankrupt,  another  person  who  had  a  like  Judgment  and 
execution  levied  on  same  goods  is  not  a  necessary  party  to  the  suit 
when  without  the  Jurisdiction  of  Federal  court,  p.  95. 

Cited  and  relied  on  in  Fisher  t.  Shropshire,  147  U.  S.  146,  37  L. 
116, 13  S.  Ct  206^  in  discussion  as  to  when  presence  of  a  proper  party 
to  a  proceeding  is  not  absolutely  a  necessity;  to  same  effect  McPike 
V.  Wells,  54  Miss.  156.  Cited,  arguendo,  in  Penn  v.  Edwards, 
50  Ala.  64,  as  to  proper  pleadings  in  bankruptcy  proceedings. 

Distinguished  in  State  t.  Burke,  33  La.  Ann.  505,  holding  no  ad~ 
judication  can  take  place  in  absence  of  essential  parties. 

Bankruptcy. —  Where  proceeds  of  bankrupts  property  have  been 
seized  and  sold  under  a  Judgment  confessed  in  a  State  court  or 
otherwlM  disposed  of  aa  a  fraudulent  prtference,  assignee  may 
bring  suit  in  chancery  for  recovery  thereof,  p.  96. 

Cited  in  Flanders  r.  Abbey,  6  Bfss.  19,  F.  O.  4,861,  where  It  is 
held  Unttad  States  €lreuit  Court  baa  Jurisdiction  of  bill  by  assignee 
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to  irecover  property  of  bankrupt  preferentially  or  fraudulently  con- 
veyed; Southern  v.  Fisher,  6  S.  0.  350,  holding  no  action  can  be 
maintained  in  State  courts  against  assignee  In  bankrupto  to  enjoin 
c(^ection  of  assets.  Cited  in  Goodenow  v.  Milllken,  1  Haak.  856, 
F.  O.  5,536,  Cady  v.  WhaUng,  7  Blss.  437,  P.  C.  2,285.  and  Harmanson 
▼.  Bain,  1  Hughes,  201,  F.  G.  6,072,  as  an  Instance  where  assignee 
recovered,  in  equity,  money  paid  by  a  debtor  to  hit  creditor  as  a 
fraudulent  preference  under  bankruptcy  act 

Distinguished  in  Robinson  v.  Wisconsin,  etc..  Bank,  9  Biss.  124, 
126,  P.  O.  11,969,  payment  of  note  held  against  bankrupt  by  bank 
In  which  he  had  money  deposited,  held  not  fraudulent  preference. 

Bankruptey. —  Where  bank  in  whose  favor  bankrupt  has  entered 
judgment  by  confession,  invalid  as  creating  a  fraudulent  preference* 
does  not  elect  to  set  off  against  its  claim  certain  money  and  notes 
of  the  bankrupt  deposited  with  it,  but  instead  takes  a  bankrupt's 
check  for  the  money  and  hands  over  to  sheriff  the  proceeds  of  the 
notes  to  be  by  him  levied  on,  the  transaction  as  to  the  money  and 
notes  to  also  Invalid  as  a  fraudulent  preference,  p.  97. 

Cited  and  relied  upon  In  Biartin  v.  Toof,  1  Dill.  211,  F.  C.  9,167, 
Alderdice  v.  State  Bank,  1  Hughes,  56,  F.  C.  154,  and  Blair  v. 
Allen,  3  DHL  109,  F.  C.  1483,  a  bank  holding  an  indorsed  note  may 
set  off  same  against  general  deposit  account  of  maker;  Schrenkeisen 
T.  Miller,  9  Ben.  65,  F.  C.  12,480,  arguendo. 

14  Wan.  98-109,  20  L.  804,  THE  THAMBS. 

Shipping. —  Bill  of  lading,  delivered  to  shipper,  not  the  one  re- 
tained by  ship,  will  be  considered  as  only  true  evidence  of  contract 
entered  into  between  ship  and  shipper,  p.  105. 

Cited  and  relied  on  in  Bspey  v.  Blanks,  9  Fed.  432,  holding  parol 
evidence  inadmissible  to  alter  terms  of  bill  of  lading;  The  Sanger- 
ties,  44  Fed.  629,  holding  vessel  cannot  be  compelled  to  deliver 
goods  on  the  master's  copy  of  bill  of  lading  while  the  original 
bill  is  outstanding;  Dyer  v.  Fredericks  (appendix),  63  Me.  593; 
note,  38  Am.  Dec.  408. 

Distingutohed  in  Robinson  v.  Memphis,  etc.,  Ry.  Co.,  9  Fed.  141, 
holding  carrier  to  not  estopped  from  showing  that  no  goods  in 
fact  were  delivered  for  transportation* 

Shipping. —  Where  bill  of  toding  provides  goods  are  to  be  de- 
livered to  order,  ship  becomes  bound  to  deliver  to  no  one  who 
has  not  shipper's  order,  and  it  is  no  excuse  where  goods  have  been 
delivered  to  wrong  party,  that  indorsee  of  bill  was  unknown, 
p.  107. 

Cited  and  relied  on  in  North  Penn.  Ry.  Co.  v.  Commercial  Bank, 
123  U.  S.  735,  31  L.  290.  8  S.  Ct  270,  a  similar  state  of  facts, 
though  shipment  was  by  rail;  Wells-Fargo  Co.  v.  Oregon,  etc,  Co^ 
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12  Sawy.  S25»  82  Fed.  54,  holding  carrier  liable  for  goods  de- 
livered to  parties  other  than  those  claiming  under  shipping  receipt; 
Warner  v.  Illinois,  29  Fed.  Gas.  259,  holding  carrier  liable  for  so 
delivering  goods  that  they  were  mixed  with  those  of  another 
party  and  lost;  Walters  v.  Western  CJo.,  66  Fed.  868,  30  U.  S.  App. 
25,  affirming  S.  C,  63  Fed.  893,  holding  carrier  liable  for  goods  de- 
livered to  purchaser  from  consignee,  carrier  not  having  required 
the  bill  of  lading  to  be  delivered  up;  Bank  y.  Gummings,  89  Tenn. 
617,  24  Am.  St  Bep.  623,  18  S.  W.  117,  reaffirming  rule;  note, 
88  Am.  Dec.  418,  and  9  Am.  St  Rep.  512. 

Shipping. —  Where  consignee  of  goods  or  indorsee  of  bill  of 
lading  for  delivery  to  order  cannot  be  found,  it  is  duty  of  carrier 
to  retain  goods  until  claimed,  or  store  them  for  and  on  account 
of  owner,  p.  107. 

Rule  reaffirmed  in  The  Ravensdale,  75  Fed.  413,  and  Providence 
Warehouse  Go.  v.  Providence,  etc.,  Ry.  Go.,  19  R.  I.  426,  84  Atl. 
740. 

Shipping. —  Indorsee  of  bill  of  lading  may  libel  ship  for  faUore 
to  deliver  goods,  though  he  be  but  agent  or  trustee  of  goods  for 
others,  e.  g.,  cashier  of  a  bank,  p.  108. 

Reaffirmed  in  The  Director,  13  Sawy.  186,  84  Fed.  66,  where 
holders  of  bill  of  lading  were  held  entitled  to  maintain  action  for 
damages  to  cargo,  although  they  did  not  have  general  property 
in.    See  note,  38  Am.  Dec.  423.     ^ 

Carriers. —  The  legal  title  to  goods  is  in  party  to  whom  bill  of 
lading  is  made  or  indorsed,  p.  108. 

Gited  and  applied  in  Balfour  v.  Wllkins,  5  Sawy.  438,  F.  G. 
807,  holding  indorsee  of  bill  of  lading  holds  legal  title  to  goods  free 
from  lien  for  demurrage;  for  opposite  rule,  see  Neilsen  v.  Jesup, 
80  Fed.  189,  and  The  Nora,  14  Fed.  432,  both  holding  indorsees  may 
maintain  action  for  wrongful  delivery;  Forbes  t.  Boston,  etc.,  Ry. 
Go.,  133  Mass.  156,  holding  the  indorsee  of  an  inland  bill  of  lading 
may  maintain  action  against  one  who  wrongfully  converts  goods; 
and  to  same  effect  is'  Union  Pac.  R.  Go.  v.  Johnson,  45  Neb.  64. 
50  Am.  St  Rep.  544,  63  N.  W.  146;  McGantes  v.  Wells,  4  &  a  387.  and 
Nat  Bank  v.  Railway  Go.,  25  S.  G.  223,  both  holding  bill  of  lading 
a  negotiable  instrument  and  when  indorsed  and  delivered  trans- 
fers property  in  goods  to  indorsee.  Gited,  arguendo,  in  Bass  v. 
Glover,  63  Ga.  746,  and  Ratzer  v.  Burlington,  etc.,  Ry.  Go.,  64 
Minn.  247,  58  Am.  St  Rep.  532,  66  N.  W.  989,  both  holding  carrier 
may  exact  production  of  bill  of  lading  before  making  delivery 
of  goods  to  consignee;  Hallgarten  t.  Oldham,  185  Idass.  8,  46  Am. 
Rep.  434,  without  special  application;  note,  88  Am.  Dec.  420. 

Miscellaneous. —  Referred  to   incidentally  In   Horrell   v.   Parish 
26  La.  Ann.  9. 
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Oaurta. —  Foarth  ftnd  flftli  i 
appeals  from  Conrt  of  Olalins, 
secure  a  BndlDg  of  fact  on  rd: 
court  p.  112. 

Cited  and  applied  In  United 
lapp.).  24  Ij.  S96.  -wbere  requet 
for  a  finding  was  refused,  tlial 
to  make  finding  In  accordance  tt 

Courts. —  Failure  of  Ooart  of  < 
It  to  be,  does  not  luaUfy  brlnKlor 
Supreme  Coart,  p.  112. 

Cited  and  relied  on  In  Oolller 
S.  Ct.  831,  holdlni  flmdlngB  of  tt 

CUDClUBlTA. 

14  WalL  118-114,  20  L.  78B.   VOV 

WlUs.— A  probate.  In  Loolalam 
ciled  in  New  Xork,  !■  TKlld  till  aet 
decision  of  New  York  conrt  on 
rounded,  bas  been  reversed,  p.  11^ 

Wills. —  Pnrcbaser  of  Louisiana 
probated  In  Louisiana  as  well  as  In  ! 
Is  not  affected  bj  aabsequent  ez  pe  i 
wblcb  be  is  not  a  party,  setting  w  I 
•  ulluslve  Judgment  to  tbat  effect  In    ' 

Cited  and  relied  oD  Id  Browo  v.  B  ■ 
irlll  was  admitted  to  probate  and  le  ' 
but  wlU  was  Bubsequeotlr  set  asi'  ' 
i^xecutors  In  due  coune  of  admlolst  i 
are  valid;  Reeves  t,  Hnger.  101  T«  ' 
title  of  pnrcbaser  from  derfsee  uatt^ 
beld  superior  to  that  of  heir  who  *tt  ^'  ' 

Dlatlngnisbed  In  FsUod  t.  Cblde^** 
168,  bolding  wbere  one  pnrcbuu  pf^^ 
nn  Invalid  win,  be  doea  oot  atxnf^^ 
purcbaser  without  DoUn  u  to  l*^*^^ 

Miscellaneous. —  dtid,  but  sot  Iv    '^ 
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Collision.—  Steamer  irlilch  derfaC^^f  i 
from  course  oaualij  foUowri  tij  fw*    w,i 
uuotlier  vessel  lyini  it  i  nhui,  tiel3 
tlierobj,  p.  lia 
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Cited  and  relied  on  in  The  Virginia  Bhrman,  07  U.  8.  815,  24  L. 
883,  as  authority  for  holding  vessels  in  motion  are  required  to  keep 
out  of  way  of  vessels  at  anchor;  The  Steamboat  Shady  Side,  8  Ben. 
425,  F.  C.  12,691,  a  case  similar  in  fact  to  principal  case. 

Collision. —  Where  boat  is  fastened  out  of  proper  path  of  Tes8cfi« 
navigating  a  port,  she  is  not  bound,  in  absence  of  regnlationa» 
to  keep  a  light  on  deck,  p.  120. 

Rule  reaffirmed  in  Hadden  v.  The  J.  H.  Butter,  86  Fed.  806^  holding 
boats  moored  alongside  wharf  in  usual  manner  not  in  way  of  other 
boats,  are  not  required  to  exhibit  lights;  Humphreys  ▼.  Warner 
Co.,  45  Fed.  272,  and  Bailroad  Go.  t.  Transportation  Co.,  82  Ohio 
St  136. 

Distinguished  in  Shields  v.  Mayor,  18  Fed.  750,  where  vessel  was 
raoored  not  entirely  out  of  way  of  vessels  landing  at  a  pier*  and 
further  It  was  the  custom  to  display  a  light. 

14  Wall.  120-151,  20  L.  765,  ABM8TBONO  v.  MOBBILL. 

Ejectment. —  Judgment  in  favor  of  single  plaintiff  sustained 
where  some  counts  alleg^  possession  in  himself  alone,  others  In 
liimself  Jointly  with  others,  no  objection  having  been  taken  at 
trial,  p.  188. 

Trusts. —  Mere  making  of  a  trust  deed  does  not  vest  trustee 
with  title;  the  trust  must  be  accepted,  p.  139. 

Cited  and  applied  in  Elliott  v.  Hobbs,  2  Colo.  App.  171,  80  Pac 
r>5,  holding  assignment  for  creditors  ineffectual  when  assignee 
accepts  conditionally  but  repudiates  before  obtaining  possession 
of  assets.  Rule  reaffirmed  in  F.  G.  Oxley  Stave  Co.  v.  Butler  Co., 
121  Mo.  639,  26  S.  W.  373. 

Public  lands. —  Under  Virginia  act  of  1788  authorizing  grants 
with  reservation  of  claims  included  in  surveys  then  made,  reserva- 
tion includes  lands  claimed  under  inchoate  as  well  as  perfect 
grants,  p.  143. 

Cited  and  relied  on  in  Halsted  v.  Buster,  140  U.  S.  275,  277,  35 
L.  484,  485,  11  S.  Ct  782,  783,  in  construing  Virginia  statute  re- 
lating to  forfeiture  of  lands  for  non-payment  of  taxes,  holding 
.statute  did  not  operate  to  transfer  such  lands  to  holder  of  an 
"  inclusive  grant "  within  limits  of  which  grant  they  were  situated, 
and  whose  patent  was  subsequent  to  that  of  patentees  of  forfeited 
lands;  to  same  effect  in  Reusens  v.  Lawson,  01  Va.  252,  21  8.  B. 
355,  Bryan  v.  Willard,  21  W.  Va.  72,  and  Stockton  v.  Morris,  89 
W.  Va.  438,  439.  19  S.  B.  532,  533,  reaffirming  rule.  Cited,  arguendo, 
in  Famsworth  v.  Duffner,  142  U.  S.  52,  35  L.  935,  12  a  Ct  167, 
and  Patrick  v.  Dryden,  10  W.  Va.  418. 

Adverse  possession. —  Where  lands  of  A.,  in  adverse  possession 
of  B.,  were  forfeited  to  State  for  non-payment  of  taxes  but  after^ 
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wards  redeemed  by  A.,  forfeiture  operates  to  break  continuity  of 
adverse  possession,  although  possession  was  continuous  in  fact,  and, 
therefore,  destroys  B/s  title  claimed  on  this  ground,  p.  145. 

Cited  and  applied  in  Depurton  v.  Young.  134  U.  8.  254,  33  L.  029, 
U)  S.  Ct.  544,  holding  possession  to  bar  recovery  must  be  continu- 
ous, uninterrupted,  open,  notorious,  actual,  exclusive  and  adverse; 
Ward  V.  Cochran,  150  U.  S.  606,  37  L.  1197,  14  S.  Ct  233,  where  party 
relies  on  adverse  possession  as  defense  to  action  of  ejectment,  be 
must  show  actual  and  exclusive  possession,  not  constructive,  or 
possession  In  participation  with  others;  Braxton  v.  Rich,  47  Fed. 
188^  reaffirming  rule  that  statute  of  limitations  does  not  run  against 
the  State;  Gould  v.  Carr,  33  Fla.  534,  15  So.  263.  24  L.  R.  A.  135, 
holding  where  party  yields  possession  under  pressure  of  legal 
procedure  to  oust  him,  the  continuity  of  possession  is  thereby 
broken;  Allis  v.  Field,  89  Wis.  333,  62  N.  W.  87,  any  interruption 
or  discontinuance  of  possession  of  wrongdoer,  by  operation  of  law 
restores  the  seisin  and  possession  of  rightful  owner.  Cited,  arguendo, 
in  Shearer  v.  Middleton,  88  Mich.  630,  60  N.  W.  740,  as  an  authority 
for  holding  adverse  possession  may  be  Interrupted  by  other  means 
than  by  bringing  suit;  Straus  v.  Imperial  Ins.  Co.,  94  Mo.  188, 
4  Am.  St  Rep.  372,  6  S.  W.  700,  in  defining  the  word  "  notorious." 
Approved,  arguendo,  in  Parkersburg  Co.  v.  Schultz,  43  W.  Va.  475, 
27  8.  B.  256,  in  extended  discussion  of  subject  of  acquisition  of 
title  by  adverse  possession;  note,  3  Am.  Dec.  242. 

Distinguished  in  Harrison  v.  Dolan,  172  Mass.  396,  52  N.  B.  513. 
where  statute  of  limitations  runs  against  the  Commonwealth  as 
well  as  against  private  persons;  Casey  v.  Anderson,  17  Mont  171, 
172,  174,  42  Pac.  761,  762,  763,  where  title  did  not  become  absolutely 
revested  in  the  government;  Griffith  v.  Smith,  27  Neb.  60,  42  N.  W. 
750,  holding  one  in  adverse  possession  of  land  does  not  impair  his 
right  to  rely  on  statute  of  limitations  by  purchasing  land  at  tax 
sale  and  receiving  deed  therefor. 

Miscellaneous. —  Cited  incidentally  in  King  y.  Mullins,  171  U.  S. 
414,  18  S.  Ct  929,  and  State  y.  Sponaugle,  45  W.  Ya.  426,  32  &  B. 
288,  48  L.  a  A.  733. 

14  Wall.  152-170,  20  L.  877,  EX  PARTE  NEWMAN. 

Mandamus. —  Where  subordinate  court  refuses  to  hear  and  de- 
termine cause  over  which  it  has  jurisdiction,  remedy  is  by  man- 
damus to  compel  action,  p.  165. 

Rule  reaffirmed  in  Raih-oad  Co.  v.  Wiswall,  23  WalL  508,  23  L.  104, 
and  writ  of  error  to  review  what  has  been  done,  there  being  no 
final  Judgment  will  be  dismissed;  Harrington  v.  Holler,  111  U.  S. 
797,  28  L.  603,  4  S.  Ct.  697,  Jones  v.  Oceanic  Nav.  Co.,  11  Blatchf. 
412,  F.  C.  7,485,  and  Cowan  v.  Fulton,  23  Gratt.  585,  approve  and 
follow  the  rule;  State  v.  Williams,  69  Ala.  316,  but  there  will  be  no 
direction  as  to  the  manner  in  which  the  duty  Is  to  be  performed; 
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State  T.  Young,  di  Fla.  601,  84  Am.  St  Bep.  44,  12  So.  675,  19 
Ii.  B.  A.  638,  holding  mandamns  the  proper  remedy  to  compel  a 
Judge  to  hear  a  cause  which  he  has  erroneously  refused  to  hear  on 
ground  that  he  is  without  Jurisdiction;  State  v.  Philips,  07  Mo.  842, 
10  S.  W.  859,  8  L.  B.  A.  480,  and  n^  holding  mandamus  lies  from 
Supreme  Oourt  to  correct  erroneous  and  arbitrary  exercise  of 
discretion  by  Oourt  of  Appeals;  Page  v.  Clopton,  80  Gratt  424, 
holding  writ  will  he  to  compel  judge  to  sign  bill  of  exceptions  in 
case,  if  ''truth  of  case  be  fairly  stated  therein."  Oited,  arguendo, 
in  State  y.  Wall^er,  25  Fla.  573,  6  So.  172,  the  case  goes  off  on  other 
grounds. 

Distinguished  in  State  y.  Judge,  83  La.  Ann.  269,  270,  and  State 
y.  Common  Pleas,  88  M.  J.  L.  184,  mandamus  cannot  be  used  to 
control  the  exercise  of  discretion  of  inferior  court 

Mandamns. —  Where  District  Ck>nrt  in  admiralty  took  jurisdic- 
tion of  libel  for  seamen's  wages  against  Prussian  ship,  but  Circuit 
Court  on  appeal  decided  it  had  no  jurisdiction,  because  by  treaty 
consul  was  given  exclusive  jurisdiction  in  such  a  case,  and  dismissed 
the  libel,  mandamus  will  not  lie  from  Supreme  Court  to  compel 
decision  on  merits,  p.  169. 

Cited  and  applied  in  Ex  parte  Railway  Co.,  101  U.  8.  720,  25  L. 
875,  holding  the  Supreme  Court  will  not  by  mandamus  revise  the 
action  of  inferior  courts  acting  within  scope  of  their  authority; 
Amer.  Const  Co.  v.  Jacksonville  By.  Co.,  148  U.  S.  879,  87  L.  489. 
18  S.  Ct  761,  writ  of  mandamus  cannot  be  used  to  perform  office  of 
an  appeal  or  writ  of  error;  Bwlng  v.  Cohen,  63  Tex.  485,  holding 
mandamus  cannot  be  used  to  revise  judgment  of  an  Inferior  court 
dismissing  an  appeal  for  want  of  sufficient  bond. 

Miscellaneous. —  Cited  incidentally  in  The  Belgenland,  114  U.  S. 
364,  29  L.  155,  5  S.  Ct  864. 

14  WalL  170-189.  20  L.  822,  THE  SCOTIA. 

Collision. —  Where  position  of  steamship  and  sailing  vessel  in- 
volves risk  of  collision,  steamship  must  keep  out  of  way  of  sail- 
ing vessel,  and  vessel  must  keep  her  course,  p.  181. 

Cited  and  applied  in  The  Free  State,  91  U.  S.  204,  205,  23  L. 
801,  holding  steamship  not  responsible  for  a  collision  which  caused 
loss  of  sailing  vessel,  where  vessel  changed  her  course  after  sighting 
steamer;  The  Servia,  149  U.  S.  154,  87  L.  685,  18  S.  Ct  821,  and  The 
New  York,  53  Fed.  557,  where  steamship  was  held  not  liable  for 
damages  caused  to  another  by  collision,  the  former  being  justified 
in  assuming  the  latter  would  pursue  her  customary  course,  which 
would  avert  collision;  The  Britannia,  153  U.  S.  144,  88  L.  665,  14  S. 
Ct  800,  affirming  S.  C,  34  Fed.  551,  holding  same  principles  should 
be  applied  In  case  of  meeting  of  two  steamers;  The  Nacoochee, 
24  Blatchf.  105,  28  Fed.  464,  and  The  Fred.  W.  Chase,  81  Fed. 
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06,  assuming  vessels  observed  rules  of  navigation,  it  devolves  vpon 
steamer,  in  case  of  collision,  to  sliow  inevitable  accident.  Referred 
to  in  M'Williams  v.  The  Vim,  12  Fed.  914,  but  without  special 
application.    See  monographic  note,  75  Am.  Dec  008. 

Distinguished  in  Philadelphia,  etc,  Ry.  Ck>.  v.  Adams,  89  Pa.  St  86, 
83  Am.  Rep.  724,  holding  steamer  Is  not  obliged  ts  keep  out  of 
way  of  a  rowboat. 

Collision. — Where  vessels  are  proceeding  towards  eadi  otiier 
neither  is  under  obligation  to  take  precautions  to  avoid  a  collision 
until  danger  of  collision  should  be  apprehended,  p.  181. 

ated  and  applied  in  The  Manitoba,  2  Flipp.  254,  F.  a  9,029,  hold- 
ing  there  is  no  obligation  to  slacken  speed  until  it  appears  vess^ 
are  closing  in  on  each  other;  to  same  effect  in  Kennedy  v.  Sar- 
matian,  6  Hughes,  100,  2  Fed.  918,  The  Louise,  62  Fed.  888,  8 
U.  S.  App.  188,  and  The  Oceanic,  61  Fed.  859,  errors  committed  by 
one  vessel  do  not  excuse  the  other  from  adopting  every  proper 
precaution  to  prevent  collision;  and  to  same  effect  is  The  Victory, 
68  Fed.  899,  25  U.  S.  App.  271.  Approved,  arguendo.  In  The 
BUen  Holgate  v.  Illinois.  8  Fed.  Gas.  514,  and  The  F.  ft  P.  M.  No. 
2,  36  Fed.  269,  both  holding  as  to  duties  of  vessels  In  passing  wboi 
both  are  proceeding  In  same  direction. 

Torts. —  Whether  act  is  tortious  or  not  must  generally  be  deter- 
mined by  laws  of  place  where  act  was  committed,  but  Amolcan 
vessels  on  the  high  seas  are  for  some  purposes  considered  a  part 
of  American  territory,  p.  184. 

Approved  in  The  Lamington,  87  Fed.  758,  754,  in  discussion  as 
to  what  law  governs  in  case  of  a  tort  committed  on  a  foreign 
vessel  on  the  high  seas. 

Collisions. —  Persons  in  charge  of  vessels  will  not  be  held  at  fault 
for  collisions  on  the  high  seas  when  they  have  observed  the  rules 
of  navigation  prescribed  by  their  own  government,  p.  185. 

Reaffirmed,  arguendo,  in  The  Belgenland,  114  U.  S.  369,  870,  29 
L.  157,  5  S.  Ct  867,  and  The  Golden  Grove,  13  Fed.  702,  both  holding 
section  4234,  revised  statutes,  requiring  sail  vessel  on  approach 
of  steamer  at  night  to  show  a  lighted  torch,  is  as  applicable  ts 
navigation  on  sea  as  to  inland  navigation. 


Collision. —  A  sailing  vessel  which  does  not  carry  the  nghts 
scribed  by  law  for  such  craft,  but  carries  a  light  which  causes  ker 
to  be  mistaken  for  a  steamer,  is  without  remedy,  if  in  consequoice 
of  such  mistake  she  collides  with  a  steamer  on  the  high  seas  and  Is 
destroyed,  p.  188. 

Cited  and  relied  on  in  The  St.  John,  54  Fed.  1020,  holding  a 
steamer  not  liable  for  colliding  with  a  barge  on  a  dark,  rainy  night, 
the  barge  having  displayed  no  lights  and  being  In  usual  way  of 
traveL 
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Admiralty. —  Rules  and  regulations  adopted  by  principal  com« 
mercial  nations  for  government  of  vessels  on  high  sea,  are  part  of 
general  maritime  law;  hence  the  rules'  of  navigation  of  British 
orders  in  council  of  1863,  concurred  in  by  nearly  all  the  commercial 
nations  of  the  world,  will  be  deemed  part  of  law  of  nations,  pp. 
187,  188. 

Reaffirmed  in  The  Belgenland,  114  U.  8.370,  20  L.  157,  6  8.  Ot 
867,  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co.,  136  U.  8.  422,  34  L. 
403.  10  S.  Ct  937  (affirming  8.  0.,  26  Fed.  601),  dissenting  opinion 
in  The  Britannia,  153  U.  8.  150,  The  Oregon,  158  U.  8.  201,  39  L. 
951,  16  S.  Ct  811,  Thomassen  y.  Whitwell,  9  Ben.  408,  F.  C. 
13,929,  In  re  Long  Island  Transportation  Co.,  6  Fed.  622,  623, 
and  The  New  York,  175  U.  8.  197.  Referred  to,  arguendo,  in  The 
Brantford  City,  29  Fed.  885,  holding  "  law  of  the  flag,"  so  far  as  it 
difTers  from  general  maritime  law,  has  no  authority  abroad. 

Evidence. —  8upreme  Court  will  take  Judicial  notice  of  the  law 
of  nations,  p.  188. 

Cited  in  State  v.  Oramelspacher,  126  Ind.  404,  26  N.  B.  83,  as 
authority  for  holding  courts  will  take  Judicial  notice  of  acts  of 
Congress;  The  Paquete  Habana,  175  U.  8.  712,  where  court  took 
Judicial  notice  of  law  of  nations  relating  to  status  of  fishing  ves- 
sels in  time  of  war.  8ee  note,  11  Am.  Dec.  781,  and  monographic  note 
reviewing  authorities,  89  Am.  Dec  664,  670. 

Collision. —  American  sailing  vessel  failing  to  carry  lights  re- 
quired by  act  of  Congress,  cannot  absolve  herself  from  blame  for 
collision  with  English  steamer  on  plea  that  the  act  of  Congress 
was  a  mere  municipal  regulation,  of  which  Ehigllsh  steamer  could 
not  avail  herself,  pp.  183-188. 

MisceUaneous.— Cited  in  Hilton  v.  Guyot,  159  U.  8.  168,  40  L. 
108,  16  8.  Ct  148,  as  to  rules  for  determination  and  construction 
of  international  laws.  Erroneously  cited  in  Dogge  v.  Nat.  Ins.  Co.» 
49  Wis.  504,  5  N.  W.  891,  and  In  note,  85  Am.  Rep.  76. 

14  WalL  18^199.  20  L.  884.  THE  JAVA. 

Collision. — Steamer  pursuing.  In  crowded  harbor,  a  channel  not 
usually  occupied  by  vessels  of  her  size,  is  bound  to  use  every  pre- 
caution to  avoid  accident,  but  having  done  so,  is  not  liable  for 
collision  with  small  schooner  not  visible  till  close  aboard,  p.  188. 

Referred  to  in  The  Fred.  W.  Chase,  31  Fed.  94,  as  authority  for 
holding  a  steamer  has  a  right  under  all  circumstances  to  use  the 
channel  of  a  harbor,  provided  she  observes  the  law  of  the  road. 

Distinguished  in  The  Hudson  City,  38  Fed.  447,  where  in  col- 
lision between  ferry-boat  and  schooner*  the  former  was  nnder 
circumstances  held  to  blame. 
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14  Wan.  199-204,  20  L.  873,  THB  MERRIMAC. 

CoUisioiu— For  negligence  or  want  of  skill  in  management  of 
boat  the  owner  it  responsible,  notwitlistanding  a  license  pilot  was 
in  charge,  p.  202. 

Rnle  reaffirmed  and  followed  in  The  B.  M.  Norton,  16  Fed.  G88. 
also  in  The  F.  O.  Latrobe,  28  Fed.  379*  both  holding  mnnicipalitj 
liable  for  damages  caused  by  its  boat  in  rendering  gratuitous  ser- 
vices to  another  vessel;  The  Shubert  y.  The  Brown,  45  Fed.  603, 
approves  the  rule,  arguendo.  See  notes,  45  Am.  Dec  57,  and  75 
Am.  Dec  612. 

Cited  in  Ramsdell  Go.  v.  Gompagnie  Generale  Transatlantique, 
63  Fed.  850,  where  modifications  of  rule  are  suggested. 

Collision. —  Precautions  to  prevent  collisions  must  be  seasonable, 
and  it  is  no  defense  to  say  that  nothing  could  be  done  at  moment 
of  collision  to  prevent  vessels  from  coming  together,  p.  203. 

This  rule  is  reaffirmed  in  The  Wenona,  19  WalL  54,  22  L.  59,  where 
steamer  was  held  liable  for  damages  caused  by  collision  with  a 
sailing  vessel;  The  Merrimac,  2  Sawy.  597,  F.  G.  9,478,  holding  tug 
responsible  for  loss  of  a  scow  which  it  had  been  towing,  the 
master  of  tug  not  having  exercised  due  skill  in  attempting  voyage. 
See  note,  1  WoodSft  867,  F.  G.  9,594,  and  monographic  note,  75  Am. 
Dec  605. 

Collision. —  Steamer  held  at  fault  for  attempting  to  pass  through 
space  little  wider  than  herself  and  the  tugs  alongside,  pp.  200-204. 

Miscellaneous.—  Cited  in  The  John  O.  Stevens,  170  U.  8.  122,  42 
L.  973,  18  &  Ct  548,  not  in  point 

14  WalL  204-216,  20  L.  881,  THB  MABEY  AND  COOPER. 

Collision. —  Where  those  in  charge  of  a  tug  and  tow  respectively. 
Jointly  participate  in  their  control  and  management,  both  vessels 
are  liable  for  damages  as  result  of  collision  with  another  vessel, 
p.  211. 

Rule  reaffirmed  and  followed  in  The  Virginia  Bhrman,  97  U.  S. 
313,  24  L.  892,  where  tug  and  tow  were  held  jointly  responsible; 
also,  to  same  etfect  is  The  Doris  Bckhoff,  32  Fed.  559,  and  Cumber- 
land County  V.  Tow-Boat  Co.,  90  Mc  99,  60  Am.  St  Rep.  249,  37 
AtL  868,  all  holding  fact  that  suit  is  pending  against  tug  for  an 
injury  does  not  prevent  a  suit  against  tow  for  same  injury.  Cited 
in  The  Belknap,  2  Low.  285,  F.  C.  1,244,  as  giving  summary  of 
law  of  this  country  relating  to  collision  between  vessels  when  one 
Is  in  tow;  Tlie  KalUsto,  2  Hughes,  144,  F.  G.  7,600,  and  The  Express. 
46  Fed.  861,  without  particular  application. 

Distinguished  in  The  Doris  Bckhoff,  50  Fed.  137,  1  U.  &  App. 
29,  reversing  8.  C  82  Fed.  569,  where,  under  facts,  it  was  held 
sola  management  of  tug  and  tow  was  with  master  of  tug. 
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CoUlBion. —  Inevitable  accident  Is  that  which  party  charged  with 
offense  could  not  possibly  prevent  by  exercise  or  ordinary  care, 
caution  or  nautical  skill,  p.  215. 

This  definition  is  approved  and  adopted  in  Arbo  v.  Brown,  0  Fed. 
819,  and  The  Mary  Gushing,  60  Fed.  Ill,  where  breaking  loose  of 
steamer  from  its  mooring  during  storm  and  inflicting  damage  on 
other  shipping  was  held  inevitable;  The  Olympic,  52  Fed.  991,  where 
collision  due  to  parting  of  a  tiller  rope  was  held  inevitable. 

Distinguished  in  The  Columbia,  48  Fed.  326,  and  The  Bowden, 
78  Fed.  651,  42  U.  S.  App.  874,  where  it  was  held  sufficient  caution 
had  not  been  observed  to  avoid  danger. 

Collision. —  Where  collision  occurs  exclusively  from  natural 
causes,  without  negligence  or  fault  of  either  party,  the  loss  must 
rest  where  it  fell,  p.  215. 

Followed  in  The  Florence  P.  Hall,  14  Fed.  416,  holding  further  as 
to  burden  of  proof  where  inevitable  accident  is  alleged. 

Collision. —  In  considering  improbabilities  of  amended  answer 
in  libel  for  collision,  fact  that  original  answer  also  contained  pal- 
pable errors,  was  accorded  weight,  p.  216. 

Cited  In  The  Sunnyside,  Brown  Adm.  239,  F.  C.  13.620.  holding 
where  original  libel  set  up  a  grossly  false  case  this  will  essentially 
affect  the  right  to  relief. 

14  WalL  216-237.  20  L.  882,  CAPBRTON  T.  BOWTBR. 

Courts. —  Unless  it  clearly  appears  from  record  that  State  court 
decided  questions  relied  on  to  give  Jurisdiction  in  Supreme  Court, 
and  in  way  required,  writ  of  error  will  be  dismissed.  Hence  in- 
struction by  trial  Judge  that  a  certain  period  should  be  excluded 
from  computation  of  statute  of  limitations  does  not  impliedly  in- 
volve a  finding  that  the  State  statute  on  that  point  was  consistent 
with  the  Federal  Constitution,  pp.  231-235. 

Cited  in  18  Am.  Dec*  870,  note  on  war  as  stopping  statute  of 
limitations. 

Courts. —  On  error  from  Supreme  Court,  certificate  of  presiding 
Justice  of  highest  State  court  as  to  what  question  was  raised,  is 
of  great  weight;  but  if  court  had  nothing  before  it  which  could 
raise  such  question,  certificate  is  not  conclusive,  p.  234. 

Cited  and  applied  in  Powell  v.  Brunswick  County,  150  U.  S.  439, 
87  L.  1186,  14  S.  Ct  168,  holding  the  determination  of  Jurisdiction 
of  Supreme  Court  to  review  Judgment  of  State  court  devolves  on 
Supreme  Court  itself.  Cited,  arguendo,  in  Snell  v.  Dwight,  121  Mass. 
849. 

Miscellaneous. —  Mlscited  in  Crescent  Stock  Co.  t.  Butchers* 
Union,  120  U.  &  14a,  80  L.  617,  7  8.  Ot  474. 
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14  WalL  288-24S.  20  L.  8BG,  CAFBBTI 

Oonits.— WbAt  most  1m  abown  ti 
diction  on  orror  to  State  court,  nude 
Uon  wUdi  provides  that  fuU  laitb  : 
to  pubUe  acta  «f  OTerj  otber,  dlicuan 


14  Wan.  244-2B2,  20  L.  T9T,  GIBfiO>' 

CHiattd  mortgag**. —  Sea)  la  not 
a  chattel  mortgage,  and  If  attaclied, 

Olted  and  applied  In  Sterling  t.  Bo 
boldlng  the  attacbment  of  a  seal  to 
iiulrad  to  be  nnder  seal,  la  witbont 

Dlatlngnlabed  In  Slbler  &  Co.  t.  1 
where  partnerehip  InBtrument  and* 
to  be  nnder  seaL 

Tarteerstalp. — Mortgage  esecnted 
(.-lanae  reciting  that  "  B.  Id.  &  Bona 
iind  aeala,  ma^  be  regarded  aa  the 
that,  prior  to  Its  execution,  Qrm  hi 
ecntlon  had  acquiesced  tberetn.  p. 

Ottea  and  relied  on  in  Terguaon  r. 
T4&,  holding  a  deed  to  partnerahlp  p 
la  presence  of  hla  co-partner  and  « 
effectual  cooTerancc  of  land;  Je(t 
where  bond  executed  under  drct 
partnership  bond.  Cited  In  coUec 
power  or  one  partner  to  bind  linn. 
38  Am.  Bep  78. 

Dlatlngnlabed  In  Herzog  v.  Sa^ 
partner  cannot  bind  bla  co-paitnc 
aeal  In  Orm  name  and  atyle,  simp 
partnar. 

BankrmtlBy. —  Asalgneea  stand  t 
hla  rights  wUch  ar«  subordinate  1 
table,  upon  property  In  qnestion,  ] 
Catad  and  relied  on  In  Teatman 
TtSS,  M  L.  D90,  where  property  o 
good  taltb  for  value;  Oreawell  ▼ 
S5S.  holding  commlsslonera  appoln- 
Inatltutlon  bare  no  right  to  sect 
insolvency  to  secure  Ita  debts;  81 
L.  818,  KeUer  v.  Harrla,  63  Tex. 
'ids,  Douglass  v.  Vogeler,  6  Fed.  E 
(H>7,  all  holding  failure  to   record 
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validity  between  parties  tbereto,  or  between  mortgagee  and  the 
assignee  In  bankruptcy  of  mortgagor;  Casey  t.  La  Sodete  Credit 
HoblUer,  2  Woods,  84,  F.  C  2,49^  applying  principle  to  receiver 
of  Insolvent  national  bank.  Approved,  arguendo,  in  Longstreth 
V.  Pennock,  20  WaU.  676,  22  L.  452,  in  construing  Pennsylvania 
statute  relative  to  lien  given  landlord  for  rents;  Bumhisel  v.  Firman, 
22  WaU.  178,  22  L.  769,  where  a  mortgage  given  in  satisfaction 
•f  a  prior  mortgage,  although  made  within  four  months  of  time 
of  decree  of  bankruptcy,  was  held  to  be  a  preferred  lien  on  assets 
•f  bankrupt;  In  re  Collins,  12  Blatchf .  552,  F.  C.  8,007,  holding  under 
facts,  assignee  cannot  attack  chattel  mortgage  given  by  bankrupt, 
although  same  was  not  recorded  until  after  mortgagor  was  ad- 
judged Insolvent;  Piatt  v.  Stewart,  18  Blatchf.  500,  501,  F.  C. 
114220;  where  liens  by  execution  were  upheld  as  vaUd  against 
assignee;  Beber  v.  Gundy,  18  Fed.  56,  holding  Judgment  confessed 
for  debt  already  secured  by  valid  lien  is  not  impeachable  as  a 
fraudulent  preference;  In  re  Windhorst,  107  Iowa,  62,  77  N.  W. 
616,  and  Undemann  v.  Ingham,  86  Ohio  St  11,  mortgagee's  lien 
fidlows  fund  derived  from  sale  of  mortgaged  property  by  assignee. 

Approved,  arguendo,  in  Schwelzer  v.  Tracy,  76  111.  351,  and 
Brown  v.  Deford,  88  Md.  811,  84  AtL  789,  without  special  appli- 
cation; Biartin  v.  Bowen,  51  N.  J.  Eq.  458,  26  Atl.  825,  where 
mreoorded  equitable  charge  upon  land  given  for  full  consideration, 
moving  at  date  of  creation,  was  held  entitled  to  priority  over  subse- 
quent legal  mortgage  given  to  secure  prior  indebtedness;  Collender 
Oo.  T.  Marshall,  57  Vt  235.      See  note,  31  Am.  Dec.  256. 

Distinguished  in  Bdmondson  v.  Hyde,  2  Sawy.  215,  216,  F.  C. 
44286,  holding  mortgages  and  bills  of  sale  of  personal  property, 
wliich  are  T<^d  as  to  creditors  under  statute  of  frauds  of  State 
^Hiere  transactions  occur,  are  void  as  to  assignee  in  bankruptcy; 
dissenting  opinion  in  Cone  v.  Ivinson,  4  Wyo.  254,  85  Pac  942. 

Bankraptoy. —  Section  85  of  the  bankruptcy  act  of  1867,  relating 
to  transfer  of  property  by  Insolvent  in  defraud  of  creditors,  con- 
strued, p.  248. 

Constmctlon  adopted  in  Shearman  v.  Bingham,  1  Holmes,  273,  F. 
0. 12,732,  holding  assignee  in  bankruptcy  cannot  recover  money  paid 
bj  bankrupt  to  bona  fide  creditor  more  than  four  months  before 
filing  of  petition;  Paige  v.  Loring,  1  Holmes,  277,  F.  C.  10,672,  bold- 
tag  circumstances  under  which  assignee  may  recover  money  >paid  a 
creditor  of  bankrupt  within  four  months  of  time  of  filing  petition; 
Bamewall  v.  Jones,  2  Fed.  Cas.  883,  where  assignment  by  member 
of  firm  of  all  his  individual  property  for  benefit  of  individual  cred- 
itors, although  made  more  than  six  months  before  filing  of  petition 
lo  Insolvency,  was  set  aside  at  suit  of  assignee  in  bankruptcy;  Jor- 
dan V.  Downey,  40  Md.  412. 

Cited,  arguendo,  in  In  re  Temple,  4  Sawy.  97,  F.  a  13,825,  holding 
assignee  1b  bankruptcy  ts  entitled  to  recover  property  assigned  in 
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fraud  of  bankruptcy  act,  although  such  assignment  was  made  In 
compliance  with  State  insolvency  law;  Harris  v.  Exchange  Bank,  4 
Dill.  135,  F.  G.  6,110,  where  deed  of  trust  preferring  certain  creditors, 
executed  more  than  four  months  before  filing  petition,  but  not  re- 
corded until  within  four  months  of  that  time,  was  held  to  be  no  bar 
to  suit  to  have  deed  set  aside  as  fraudulent;  Judson  v.  Courier  Ck>.,  8 
Fed.  425,  holding  a  transfer  by  one  in  failing  circumstances  to  a 
creditor  was  not  void,  where  all  creditors  of  whose  existence  pre- 
ferred creditor  was  bound  to  know.  Joined  in  the  arrangement;  In 
re  Carrier,  47  Fed.  444,  without  special  application;  Mathews  v. 
Stewart,  44  Mich.  213,  215,  6  N.  W.  634,  where  assignment  for  beneiit 
of  certain  creditors,  made  more  than  two  months  before  petition  in 
bankruptcy  was  filed  against  debtor,  was  sustained. 

Miscellaneous. —  Cited  incidentally  in  Casey  v.  Cavaroc,  96  U.  S. 
487,  24  L.  787,  Alderdice  v.  State  Bank,  1  Hughes.  56,  F.  O.  154,  and 
Kane  v.  Rice,  14  Fed.  Cas.  128,  without  particular  application  of  any 
point  decided.  Cited  In  Vickers  v.  Camahan,  4  Tex.  Civ.  App.  808» 
23  S.  W.  340,  as  approving  rule  that  although  statute  requires  chattel 
mortgage  to  be  filed  for  record  **  forthwith,*'  yet  filing  at  any  time 
l0  valid  against  all  persons  whose  rights  attach  after  filing, 

14  WalL  252-257,  20  L.  887,  HOOK  v.  PAYNE. 

Courts. —  In  suit  in  Circuit  Court  by  distributee  against  admlnis- 
trator  to  recover  share,  fact  that  accounting  is  ordered  does  not 
make  parties  of  all  those  who  are  entitled  to  distribution,  but  who 
have  not  appeared  as  plaintiffs  or  defendants,  and  if  they  do  not 
appear  before  master,  no  decree  can  be  made  for  or  against  them, 
p.  256. 

Cited  and  relied  on  in  Pnlllam  v.  Pulllam,  10  Fed.  64,  80,  hold- 
ing under  bill  to  ascertain  amount  due  plaintiff  from  executor  and 
to  enforce  payment,  residuary  legatees  cannot  recover  anything; 
Miller  V.  Merine,  43  Fed.  269,  holding  party  not  bound  by  decree  in 
action  in  which  he  had  not  been  made  a  party.  ArguendOb  in  New 
Orleans  v.  Warner,  175  U.  8.  132. 

Executors  and  administrators. —  In  a  State  where  10  per  cent  in- 
terest is  lawful,  decree  allowing  8  per  cent,  with  annual  rests 
against  fraudulent  administrator,  will  be  sustained,  p.  257. 

Cited  and  applied  in  Estate  of  Camp,  6  Mo.  App.  565.  where  com- 
pound interest  was  allowed  against  an  administrator  who  had  used 
funds  of  his  intestate  in  his  own  business,  rendering  no  account 
therefor;  to  same  efTect  is  Westover  v.  Carman's  Estate,  49  Neb.  402, 
68  N.  W.  503.  Cited,  arguendo,  in  Cruce  v.  Cruce,  81  Mo.  683,  684, 
as  authority  for  holding  there  is  no  absolute  rule  governing  the  rate 
of  interest  to  be  charged  executors  and  administrators  for  trust 
funds  coming  into  their  hands.  Cited  in  Howard  v.  Manning,  65 
Ark.  125.  44  &  W.  1127,  holding  it  error  to  arbitrarily  charge  an  ad- 
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minlstrator  interest  on  funds  received  by  him;  Wheeler  v.  Bolton,  02 
CaL  178,  28  Pac  563,  and  Estate  of  Young,  97  Iowa,  221,  68  N.  W. 
165,  where  rules  are  stated  as  to  when  an  administrator  or  executor 
may  be  charged  Interest  for  trust  funds  In  his  keeping;  Forbes  v. 
Ware,  172  Mass.  811,  52  N.  E.  449,  fact  that  guardian  mingled  prop- 
erty of  ward  with  his  own  and  used  it  as  his  own,  does  not  of  itself 
justify  the  imposition  of  compound  interest.  See  note  reviewing  ao- 
thorities,  99  Am.  Dec  298. 

Miscellaneoua.—  Erroneously  cited  in  Ellis  t.  Davis,  109  U.  S.  498, 
27  L.  1010,  3  S.  Ct.  335,  Levi  v.  Oolumbia  Ins.  Ck>.,  1  McCrary,  88,  1 
Fed.  212,  Donahue  v.  Roberts,  1  McCrary,  113,  1  Fed.  449,  and 
Keys  Mfg.  Oo.  v.  Kimpel,  22  Fed.  467;  apparently  confused  with 
Payne  v.  Hook,  7  WalL  425,  19  L.  260.  Cited  in  Perrin  v.  Lepper,  72 
Mich.  552,  40  N.  W.  904,  but  not  in  point  Referred  to  in  Houts  v. 
Shepherd,  79  Mo.  144,  in  discussion  as  to  acts  of  administrator  which 
wlU  be  considered  fraudulent  as  to  estate. 

14  Wan.  258-270,  20  L.  807,  THE  VAUGHAN  AND  TELEGRAPH. 

Admiralty. —  When  exceptions  of  form  are  taken  on  a  libel  In  ad- 
miralty in  District  Court,  but  are  not  found  in  record  of  appeal  to 
Circuit  or  Supreme  Court,  they  are  deemed  waived,  p.  265. 

Admiralty. —  Bill  ot  lading  properly  indorsed  and  sent  to  con- 
signees, who  on  the  receipt  thereof  make  advances  on  cargo,  gives 
sufficient  title  to  permit  consignees  to  maintain  libel  against  carrier 
for  loss  of  cargo,  p.  266. 

Cited  in  Balfour  v.  Wilkino,  5  Sawy.  438,  McCants  v.  Wells,  4  S. 
C.  887,  and  The  Director,  13  Sawy.  186,  34  Fed.  66,  as  authority 
for  holding  the  legal  property  in  a  cargo  is  in  person  to  whom  bill 
of  lading  is  made  or  indorsed;  Richardson  v.  Hutchinson,  20  Fla.  24, 
bill  of  lading  raises  presumption  of  property  in  person  for  whose  use 
or  account  consignment  is  made. 

Distinguished  in  Robinson  t.  Memphis,  etc.,  Ry.  Co.,  9  Fed.  141, 
holding  carrier  not  liable  on  receipt  and  bill  of  lading  issued  by  its 
agent,  when  no  goods  in  fact  were  received  for  shipment. 

Shipping. —  Measure  of  damages  for  cargo  lost  in  transitu  by  col- 
lision is  value  of  cargo  at  time  and  place  of  shipment,  p.  267. 

Cited  and  relied  on  in  Guibert  v.  British  Ship  George  Bell,  5 
Hughes,  175,  8  Fed.  585,  and  market  price  at  destination  cannot  be 
considered,  no  matter  how  near  vessel  may  have  approached;  The 
Steamship  Aleppo,  7  Ben.  131,  F.  C.  158,  but  allowance  should  be 
made  for  expenses,  charges,  insurance  and  interest 

Distinguished  in  The  Scotland,  105  U.  S.  36,  26  L.  1005,  affirming 
S.  C,  sub  nom.  Dyer  v.  National  Steam,  etc.,  Co.,  14  Blatchf.  489, 
F.  C.  4,225,  giving  rule  where  cargo  haa  no  ascertained  value  at  place 
of  shipment. 
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Damages. — Decree  for  damages  suffered  to  a  cargo  at  time  when 
gold  was  at  a  large  premium,  held  proger  where  it  made  judgment 
payable  In  notes  sufficient  to  equal  their  then  value  in  gold,  although 
at  time  of  final  decree  the  premium  of  gold  over  the  notes  was  small, 
p.  208. 

Gited  and  rule  reaffirmed  in  Simpkins  v.  Low,  54  N.  Y.  184;  Isett 
▼.  Caldwell,  101  Pa.  St  35,  holding  where  interest  on  note  payable 
in  gold  is  paid  in  depreciated  notes  at  a  rate  deemed  by  parties 
equivalent  to  gold,  the  excess  paid  above  the  legal  rate  is  not  to  be 
considered  usury;  Bridges  v.  Reynolds,  40  Tex.  218.  Cited  without 
special  application  in  Hus  v.  Kempf,  10  Ben.  865,  F.  C.  0.044.  See 
note,  87  Am.  Dec.  127. 

14  Wan.  270-279,  20  L.  828,  THE  CAYUGA. 

Collision.—-  Rules  of  navigation  prescribed  by  Congress  or  by  the 
decisions  of  the  courts  should  not  be  followed  when  their  observance 
would  produce  the  very  mischief  they  were  intended  to  avert,  p.  276. 

Cited  and  relied  upon  in  The  Umbria,  166  U.  S.  420,  41  L.  1062.  17 
S.  Ct  616;  The  Columbia,  28  Blatchf.  271,  25  Fed.  845,  where  a 
situation  is  plain  to  a  vessel  she  Is  bound  to  deal  with  it  as  it  exists, 
not  as  it  ought  to  have  been;  to  same  effect  are  The  Auranla  and 
Republic,  29  Fed.  104,  105,  108,  114,  and  The  Non  Pareille,  33  Fed. 
526,  cases  of  collision  where  damages  were  divided  between  vessels 
because  both  were  in  fact  at  fault,  although  in  each  case  rules  of 
navigation  had  been  observed  by  one  of  vessels.  Cited,  arguendo,  in 
N.  Y.  H.  Towboat  Co.  v.  New  York,  etc.,  Ry.  Co.,  148  N.  X.  580,  42 
N.  E.  1088,  without  special  application. 

Collision.— When  two  steamers  are  running  same  way,  the  one 
astern  sailing  faster  is  bound  to  avoid  a  collision,  but  If  sailing  on 
intersecting  lines  the  ship  which  has  the  other  on  her  own  star- 
board must  give  way,  pp.  275,  277. 

Cited  and  applied  in  The  State  of  Texas,  20  Fed.  256,  heading  one 
vessel  cannot  relieve  herself  from  latter  part  of  rule  by  crossing 
bow  of  other,  and  thereby  putting  latter  tai  position  of  an  overtaking 
vessel;  Meyers  £iXcursion  Co.  v.  The  Kate  Ross,  41  Fed.  828,  S. 
C.  affirmed  In  46  Fed.  873,  874,  where  under  latter  part  of  rule 
vessel  whose  duty  it  was  to  keep  out  of  way  was  held  at  fault  for 
collision;  to  same  effect  In  The  Zouave,  90  Fed.  443.  Referred  to  in 
The  Commodore  Jones,  25  Fed.  507,  506,  where  sailing  rules  17  and 
22  were  under  consideration,  and  in  The  Britannia,  34  Fed.  561,  hold- 
ing sailing  rules  must  be  construed  and  api^ed  with  reference  to 
each  other. 

Collision.—  Restitutio  in  Integrum  Is  the  rule  in  suits  for  dam- 
ages occasioned  by  collision,  p.  27a 

Cited  and  relied  on,  for  rule  that  damages  should  be  allowed  for 
profits  vessel  would  have  made  had  it  not  been  for  detention,  in  The 
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Mary  Steele,  2  Low.  872,  F.  O.  9,228,  The  Freddie  L.  Porter,  2  Hask. 
428,  6  Fed.  826,  Missouri  Riv.  Packet  Go.' v.  Hannibal,  etc.,  Ry.  Co., 
1  McGrary,  291,  2  Fed.  294,  Missouri  River  Packet  Ck>.  v.  Hannibal, 
etc.,  Ry.  Oo.,  79  Mo.  494,  and  The  Margaret  J.  Sanf  ord,  87  Fed.  152,  the 
latter  stating  rule  for  ascertaining  what  earnings  of  yessel  would 
probably  be.  Olted,  In  collection  of  authorities  bearing  on  subject. 
In  The  Potomac,  106  U.  S.  632,  26  L.  1194.  Olted  in  Memphis,  etc,  Ck>. 
T.  Steamboat  Yaeger,  2  McGrary,  166,  4  Fed.  928,  holding  expenses 
from  port  of  departure  to  place  of  collision  and  return  to  port  of 
repairs  will  not  be  allowed  in  damages;  The  C.  P.  Raymond,  28  Fed. 
766,  In  discussion  as  to  damage  recoverable  for  freight  lost  as  con- 
sequence of  collision.    See  monographic  note,  45  Am.  Dec.  59. 

Collision^— -  Owners  of  ferry-boat  are  entitled  to  demurrage  for 
Injuries  to  boat  In  a  tortious  collision,  notwithstanding  another  boat 
kept  tofr  such  emergencies  was  used  in  place  of  ferry  while  repairs 
were  being  made  on  it,  p.  276. 

Rule  reaffirmed  under  similar  state  of  facts  In  The  Favorlta,  18  WalL 
603,  and  New  Haven  Co.  Mayor,  86  Fed.  718,  21  L.  869.  Olted  and 
relied  on  in  The  Joseph  Nixon  v.  The  George  Lysle,  2  Fed.  268» 
where  vessel  was  held  entitled  to  demurrage  during  time  delayed 
while  undergoing  repairs.  Cited  in  The  Conqueror,  166  U.  8.  129, 
41  L.  916,  17  S.  Ct  517,  and  Huron  Barge  Co.  v.  Tum^,  79  Fed. 
Ill,  where  court  holds  further  as  to  what  is  best  evidence  of  amount 
of  damages  to  be  allowed  a  vessel  as  demurrage.  Approved,  argu- 
endo. In  The  Steamship  Aleppo,  7  Ben.  182,  F.  C.  158. 

Distinguished  in  The  Emma  Kate  Ross,  50  Fed.  847,  8  U.  8.  App. 
171,  where  the  question  was  as  to  the  measure  of  damages  where 
owners  had  hired  another  vessel  to  act  In  place  of  one  Injured. 

14  WalL  279-282,  20  L.  890,  BASLEY  v.  KBLLOM. 

Auction. —  Agreement  among  certain  creditors  of  claimant  to  land 
sold  at  auction  by  the  government,  to  prevent  competition  in  bidding, 
cannot  be  urged  against  validity  of  sale  by  remaining  ciedltora,  bat 
only  by  government,  p.  282. 

Not  dted. 

14  Wall.  282-297.  20  L.  809,  Om  OF  LEXINGTON  v.  BT7TLBB. 

Removal  of  causes. —  Suits  may  properly  be  removed  from  State 
court  to  Circuit  Court  which  could  not  have  been  commenced  In 
latter  court,  p.  293. 

Olted  and  applied  in  Claflln  v.  Commonwealth  Ins.  Co.,  110  U.  S. 
91,  28  L.  79,  8  S.  Ct  510,  and  Waterbury  v.  City  of  Laredo,  8 
Woods,  874,  F.  C.  17,252,  in  construing  act  of  March  8,  1875,  rela- 
tive to  Jurisdiction  of  United  States  Circuit  Courts;  Hobby  v.  Alli- 
son, 18  Fed.  404,  Rosenblatt  v.  Reliance  Lum.  Co.,  18  Fed.  708,  BeD 
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w.  Noonan,  19  Fed.  226,  227,  and  Glenn  t.  Walker,  27  Fed.  678,  re- 
affirm and  follow  rule;  Kansas  City,  etc.,  Co.  t.  Interstate  Ck>.,  87 
Fed.  0,  holding  under  act  of  1887  action  pending  in  State  court  may 
be  removed  by  defendant  to  Federal  court,  though  neither  party  is 
resident  of  district;  Board  y.  Hurd,  49  Ga.  467,  16  Am.  Bep.  683. 
Cited,  arguendo,  in  Bosenbaum  v.  Bauer,  120  U.  S.  467,  80  L.  746,  7  S. 
Ct.  636,  and  Goldey  y.  Morning  News,  156  IT.  S.  523,  89  L.  519,  15  8. 
Ct  561,  without  special  application;  St  Louis,  etc..  By.  Co.  v.  Mc- 
Bride,  141  U.  S.  132,  35  L.  661,  U  S.  Ct  984,  holding  if  defendant  ap- 
pears  and  pleads  in  Circuit  Court  he  waives  right  to  challenge  juris- 
diction on  ground  suit  was  brought  in  wrong  district;  Lawton  v. 
Blitch,  30  Fed.  642,  holding  where  cause  has  been  properly  removed 
to  Federal  court  it  cannot  be  remanded  by  consent  of  parties;  Me- 
Dermott  v.  Chicago,  etc..  By.  Co.,  38  Fed.  532,  3  L.  B.  A.  457,  con- 
struing act  of  August  13,  1888,  relative  to  removal  of  causes. 

Distinguished  in  Ferry  v.  Town  of  Merrimaclc,  18  Fed.  662,  hold- 
ing where  non-negotiable  instrument  between  citizens  of  same  State 
is  assigned  to  citizen  of  another,  who  brings  suit  thereon  in  State 
court,  cause  cannot  be  removed  to  Federal  court;  Central  Trust  Co. 
y.  Virginia,  etc..  Iron  Co.,  55  Fed.  773,  holding  Circuit  Court  for  dis- 
trict of  Virginia  has  no  Jurisdiction  of  action  brought  by  New  Yorlc 
corporation  against  New  Jersey  corporation,  although  principal  place 
of  business  of  latter  is  in  Virginia. 

Courts. —  Suits  on  negotiable  instruments,  transferable  by  mere 
delivery,  are  not  within  prohibition  of  eleventh  section  of  judiciary 
act  forbidding  suit  in  Federal  court  by  assignee  unless  his  assignor 
was  also  competent,  p.  293. 

This  rule  is  approved  and  followed  in  Thompson  v.  Perrine,  106 
U.  S.  593,  27  L.  300,  1  S.  Ct  568,  and  Chickaming  v.  Carpenter,  106 
U.  S.  666,  27  L.  3D8,  1  S.  Ct.  622,  holding  where  interest  coupons  are 
payable  to  bearer,  right  of  holder  to  sue  thereon  does  not  depend  on 
citizenship  of  previous  holder;  Cooper  v.  Thompson,  13  Blatchf.  437, 
F.  C.  3,202,  holding  holder  of  interest  coupon  is  not  an  assignee  of 
cause  of  action  within  meaning  of  act  of  March  3,  1875;  Codman  v. 
Vermont,  etc..  By.  Co.,  17  Blatchf.  8,  F.  C.  2,936,  holding  where  prom- 
issory note  is  indorsed  to  bearer,  no  disability  of  bearer  to  sue  as 
assignee  could  arise;  Porter  v.  Janes viUe,  11  Blss.  67,  3  Fed.  619. 
holding  assignee  of  municipal  bond  containing  unconditional  promise 
to  pay  a  certain  sum  at  certain  time,  may  bring  action  In  Federal 
court;  Halsey  v.  Township,  8  Fed.  366,  367,  municipal  bonds  do  not 
come  within  prohibition  of  act  of  March  3,  1875;  to  same  efTect  In 
Adams  v.  County  of  Bepublic,  23  Fed.  212,  as  to  county  warrants. 

KunldiMd  corporations. —  When  corporation  has  power  under  any 
circumstances  to  issue  negotiable  securities,  bona  fide  holder  has 
right  to  presume  that  they  were  issued  under  circumstances  which 
give  tne  requisite  authority;  municipal  bonds  in  bona  fide  hands, 
accordiugly  held  valid,  p.  296. 
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Cited  and  reUed  on  in  Commissioners  y.  January,  94  U.  8.  206,  24 
L.  112,  holding  bonds  Issued  by  county  commissioners  in  aid  of  con- 
struction of  railroad,  if  they  recite  the  performance  of  conditions 
necessary  to  power  to  issue,  are  in  hands  of  bona  fide  holder  binding 
on  county;  County  of  Warren  y.  Marcy,  97  U.  8.  109,  24  L.  982, 
Farmers*  Trust  Co.  y.  Toledo  Co.,  54  Fed.  772,  6  U.  S.  App.  469,  and 
Phelps  y.  Lewiston,  15  Blatchf.  158,  F.  C.  11,076,  holding  yalidlty  of 
bonds  Is  not  affected  by  fact  that  they  were  issued  after  suit  had 
been  brought  to  declare  proceedings  giying  authority  to  issue  invalid ; 
County  of  Moultrie  y.  Fairfield,  105  U.  S.  874,  26  L.  947,  and  Coler  y. 
Commissioners,  6  N.  Mex.  133,  27  Pac.  630,  holding  purchaser  of 
bonds  under  no  obligations  to  ascertain  whether  county  had  issued 
more  bonds  than  authorized;  Burr  y.  Chariton  County*  2  McCrary, 
605,  12  Fed.  849,  and  Smith  y.  Clark  County,  54  Mo.  74,  innocent 
purchaser  of  municipal  bonds  is  not  required  to  ascertain  whether 
statute  authorizing  issue  had  been  complied  with;  Miller  v.  Town  of 
Berlin,  18  Blatchf.  247,  F.  C.  9,562,  and  State  y.  Anderson  County,  8 
Baxt.  258,  holding  right  of  bona  fide  holder  to  recover  on  municipal 
bonds  cannot  be  defeated  by  showing  that  in  issuance  thereof  con- 
ditions Imposed  by  statute  had  not  been  complied  with;  Bx  parte 
Bstabrook,  2  Low.  549,  F.  C.  4,534,  Hackensack  Co.  y.  De  Kay,  36 
N.  J.  Eq.  567,  and  Auerbach  y.  Le  Sueur  Mill  Co.,  28  Minn.  296, 41  Am. 
Hep.  287,  0  N.  W.  800,  applying  rule  to  commercial  paper  issued  by 
private  corporation;  Carpenter  v.  Buena  Vista  County,  5  DiU.  560, 
F.  C.  2,429,  holding  it  unnecessary  that  municipal  bonds  should  state 
therein  the  purpose  for  which  issued;  Tod  y.  Kentucky  Union  Land 
Co.,  57  Fed.  52,  holding  corporation  empowered  to  issue  negotiable 
paper  Is  liable  upon  its  accommodation  paper  in  hands  of  persons 
without  notice  that  such  paper  was  not  executed  for  value;  Black 
y.  Cohen,  52  Ga.  629,  holding  irregularity  or  fraud  in  manner  in 
which  bond9  were  placed  on  market  does  not  affect  bona  fide  pur- 
chaser; Donnell  y.  Bank,  80  Mo.  172,  fact  that  officers  of  corporation 
haye  misapplied  borrowed  funds  does  not  defeat  right  of  recovery 
In  party  making  loan.  Cited  in  note  collecting  authorities  In  Cooke 
y.  United  States,  12  Blatchf.  60,  F.  C.  8,178.  Cited,  arguendo,  in 
Gause  y.  Clarksville,  5  Dill.  178,  F.  C.  5,276,  in  discussion  as  to  in* 
herent  power  of  municipalities  to  raise  loans  by  sale  of  its  negotiable 
securities;  National  Life  Ins.  Co.  y.  Board  of  Education,  62  Fed.  792, 
27  U.  S.  App.  244,  Atchison,  etc.,  Ry.  Co.  y.  Fletcher,  85  Kan.  248, 
10  Pac.  605,  and  Lewis  t.  Bourbon  County,  12  Kan.  209,  without 
special  application;  Hawkins  v.  Carroll  County,  50  Miss.  764,  where 
numerous  authorities  bearing  on  general  subject  are  collected; 
Vicksburg  y.  Lombard,  51  Miss.  125,  holding  express  authority  to 
issue  municipal  bonds  in  negotiable  form  is  unnecessary.  Approved, 
arguendo,  in  Hodgman  v.  Chicago,  etc,  Ry.  Co.,  20  Minn.  54,  and 
Catron  y.  La  Fayette  County,  106  Mo.  667,  17  S.  W.  578,  without 
special  application.  Cited  in  collection  of  authorities  In  Louisville,  etc.. 
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tract  for  sale  of  land,  although  contract  specified  payment  should 
be  In  coin;  Bowen  v.  Clark,  46  Ind.  410,  where  a  tender  of  treasury 
notes  made  in  1870.  for  satisfaction  of  a  Judgment  rendered  In 
1858,  was  held  good;  Longworth  v.  MltcheU,  26  Ohio  St  344,  holding 
treasury  notes  may  be  lawfully  tendered  in  satisfaction  of  debt  to 
be  paid  In  money  generally,  whether  debt  was  contracted  before 
or  after  law  under  which  notes  were  Issued  was  passed.  See 
note,  87  Am.  Dec.  125. 

Decree. —  No  decree  can  be  rendered  against  heirs,  where  defend- 
ant dies  during  pendency  of  suit,  and  suit  is  reyived  as  against  his 
administrator  but  not  against  heirs,  p.  307. 

14  WalL  808-314,  20  L.  888,  DENT  t.  EMMEGER. 

Public  lands. —  Inchoate  rights  to  land  in  Territory  of  Louisiana 
at  time  It  was  ceded  to  United  States,  are  without  obligation  on 
the  United  States  unless  confirmed  by  act  of  Congress,  p.  812. 

Reaffirmed  in  Muse  ▼.  Arlington  Hotel  Co.,  68  Fed.  641,  644,  and 
Ghaves  v.  Sanchez,  7  N.  Mez.  66,  32  Pac.  139. 

Public  lands. —  Spanish  grants  which  became  perfected  before 
cession  of  Spanish  territory  to  United  States  were  unaffected  by 
change  of  government,  p.  312. 

Olted,  arguendo,  in  Ainsa  v.  New  Mexico,  etc,  Ry.  Co.,  175  U.  S. 
9U  In  discussion  as  to  power  of  New  Mexico  courts  to  pass  on 
Mexican  title,  asserted  to  have  become  perfect  before  cession  to 
United  States. 

Distinguished  in  Grant  ▼.  JaramiUo,  6  N.  Mex.  317,  28  Pac.  510, 
where  claim  set  up  was  of  an  inchoate  character. 

Miscellaneous. —  Cited  incidentally  in  City  of  St  Louis  ▼.  Mo. 
Pac  Ry.  Co.,  114  Mo.  21,  21  8.  W.  205.    See  note,  66  Am.  Dec  688. 

14  Wan.  814-^85,  20  L.  852,  FRENCH  ▼.  SHOEMAKER. 

Parties. —  Where  four  parties  enter  into  an  agreement  and  suit 
Is  brought  by  one  against  another  to  compel  latter  to  carry  out 
his  part  of  agreement,  it  is  unnecessary  to  join  the  others,  there 
being  no  relief  sought  against  them,  pp.  324,  335. 

Cited  and  relied  on  in  Jerome  t.  McCarter,  94  U.  S.  736,  24  L. 
187,  holding  prior  mortgagees  are  not  necessary  parties  to  the 
hill  of  a  Junior  mortgagee  seeking  to  foreclose  on  the  equity  of 
redemption. 

Contracts. —  Dnress  required  to  avoid  a  contract,  discussed,  p. 


Cited  in  Tuckor  t.  State,  72  Ind.  245,  holding  sureties  cannot 
plead  the  duress  of  their  principal  In  discharge  of  their  own  lia- 
bilities; Pilson  y.  Bushong,  29  Gratt  23S.  where  duress  is  defined. 
See  note.  81  Am.  Dec  602,  also  note.  82  Am.  Dec  40Ul 
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ContractB. —  Bquity  will  not  set  aside  a  voluntary  contract  merely 
because  party  thereto  entered  into  same  because  of  great  want  of 
money  at  time  contract  was  made,  p.  833. 

Cited,  arguendo,  in  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  27,  as 
authority  for  rule  that  courts  will  not  relieve  a  party  from  conse- 
quences of  voluntary  contract  unless  fraud  has  been  practiced  upon 
him;  Cameron  v.  Thurmond,  56  Tex.  35,  party  cannot  rescind 
contract  merely  because  it  is  harsh  or  unequal  in  its  operation. 

14  WalL  336-345,  20  L.  813,  THE  LAURA. 

Shipping. —  Vessel  abandoned  by  her  master  and  crew,  although 
master  had  expressed  intention  to  procure  a  tug  if  possible  and 
come  to  her  relief,  is,  while  so  abandoned,  a  derelict,  p.  344. 

Cited  and  relied  on  in  The  B.  C.  Terry,  9  Fed.  922,  where 
burning  vessel  had  been  abandoned  by  crew;  The  Fairfield,  30 
Fed.  701,  where  vessel  deserted  by  crew  was  held  derelict,  although 
St  was  intention  of  master,  to  obtain  relief  and  return;  The  Ann 
L.  Lockwood,  37  Fed.  237,  and  The  Burlington,  73  Fed.  264,  both 
reaffirm  and  follow  rule.  Approved,  arguendo.  Murphy  v.  Dun- 
ham, 88  Fed.  511. 

Salvage. —  No  liability  attaches  to  a  vessel  which  attempts  to  act 
as  salvor  of  a  derelict  in  case  derelict  be  lost,  provided  master 
of  vessel  acted  in  good  faith  and  with  reasonable  judgment  and 
skill,  p.  844. 

Reaffirmed  in  Oilman  v.  The  Tyler,  8  Woods,  118,  F.  CX  5,446, 
a  case  similar  In  tAct  to  principal  case. 

14  WaU.  84&-361,  20  L.  801,  THB  CONTINENTAL. 

Collision. —  It  is  the  duty  of  a  vessel  about  to  be  run  aown  uy 
another,  although  without  fault,  to  use  every  precaution  to  avoid 
injury,  p.  858. 

Approved,  arguendo,  in  The  Oregon,  14  Sawy.  450,  45  Fed.  68, 
and  in  Cartier  v.  The  F.  &  P.  Bi.  No.  2,  86  Fed.  269. 

Collision.— Where  collision  between  vessels  was  caused  by  fail- 
ure of  one  to  display  proper  lights,  yet  there  being  also  lack  of 
vigilance  on  part  of  other,  which  might  have  avoided  the  disaster, 
loss  was  divided  between  them,  p.  361. 

This  rule  is  reaffirmed  in  the  following:  The  Sunnyside,  91  U. 
S.  216,  23  Jj.  805,  The  Atlas,  93  U.  S.  319,  23  L.  868,  The  Max 
Morris,  137  U.  S.  9,  34  L.  587,  11  S.  Ct  81,  The  Helen,  6  Hughes, 
122,  1  Fed.  922,  The  Columbia,  23  Blatchf.  271,  25  Fed.  845,  The 
Monticello,  15  Fed.  480,  and  N.  Y.  H.  Towboat  Co.  v.  New  York,  etc., 
Ry.  Co.,  148  N.  Y.  580,  42  N.  B.  1088.  Referred  to  in  The  Ping-On, 
7  Sawy.  498,  11  B^ed.  619,  without  particular  application.  See 
note,  45  Am.  Dec.  52. 
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lilBcellaneous. —  Bef  erred  to  in  Gbase  t.  Belden,  104  N.  T.  08, 
P  N.  9.  865,  In  dlscassion  as  to  lights  which  a  vessel  shonid  carry. 

14  Wall  861-^75,  20  L.  789,  PUGH  t.  McCORMIOK, 

Intemal  revenue. —  Revenue  stamp  is  not  required  to  be  annexed 
to  an  indorsement  of  a  promissory  note  or  to  a  waiver  of  demand 
and  notice,  in  order  to  make  same  valid,  p.  374. 

Cited  and  relied  on  in  Delmas  v.  Insurance  Co.,  14  Wall.  669, 20  L. 
760,  holding  stamp  unnecessary  to  extension  of  time  for  payment 
of  a  note  and  reinscription  of  mortgage.  Cited  in  Robinson  v. 
Robinson,  20  S.  O.  573,  holding  in  action  brought  after  repeal  of 
stamp  act,  a  note  previously  executed  without  stamps,  but  witii 
no  intention  of  evading  the  law,  cannot  be  held  void. 

Billa  and  notes.—  Whenever  a  party  is  required  to  prove  demand 
and  notice  or  protest,  he  may  comply  with  this  requirement  by 
proving  other  party  waived  these  conditions,  p.  374. 

Cited  and  applied  in  Boiling  v.  McKenzie,  89  Ala.  475,  7  So.  659, 
holding  If  drawer  or  indorser  of  bill,  with  knowledge  that  usual 
steps  of  demand,  protest  and  notice  have  not  been  taken,  ac- 
knowledges his  obligation  to  pay,  this  fixes  his  liability;  Cady  v. 
Bradshaw,  116  N.  T.  192,  22  N.  E.  372,  5  L.  R.  A.  558,  holdint^ 
where  indorser  calls  on  holder  of  note  before  maturity  and  requests 
to  have  it  extended,  this  constitutes  waiver  of  demand  and  notice. 
Cited,  argruendo,  in  Mehurin  v.  Stone,  37  Ohio  St  58,  as  exception 
to  general  rule  that  waiver,  when  relied  on  as  excuse  for  non- 
performance of  conditions  in  contract,  must  be  pleaded. 

Appeal  and  enor.— A  cause  erroneously  decided  in  lower  court 
will  not  be  remanded,  if  subsequent  to  decision,  law  has  been 
changed  so  that  a  second  decision  would  be  identical  with  first, 
p.  874. 

Rule  reafllrmed  and  followed  in  Fail  v.  Presley,  50  Ala.  845,  and 
Hubbard  v.  Gilpin,  57  Mo.  444.    See  note,  58  Am.  Dec  699. 

Miscellaneous. —  Cited  Incidentally  in  Chambers  County  t.  Qlewa» 
21  WaU.  824,  22  li.  520. 

14  WalL  375-^88,  20  li.  894,  INSURANCE  COS.  v.  WBIDB& 

Xnanrance. —  A  statement  of  the  value  of  certain  goods  destroyed 
by  fire,  which  statement  is  a  copy  of  an  original  inventory,  which 
was  also  burned,  may  in  suit  against  insurers  be  admitted  to  show 
value  of  merchandise  burnt,  even  if  there  be  no  independent  recol* 
lection  by  witnesses  of  value,  p.  380. 

Cited  and  relied  on  in  Continental  Ins.  Co.  v.  Insurance  Co.,  51  Fed. 
889, 1  U.  S.  App.  201,  where  a  witness  was  permitted  to  testify  flrom 
entries  made  by  liimself  which  were  sworn  to  by  himself  to  have  been 
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trae  statements  when  made;  Dunlap  y.  Hopkins,  95  Fed.  235,  where 
letter  written  by  witness  to  third  party,  containing  statement  of 
transaction  which  took  place  on  day  and  date  letter  was  written, 
and  concerning  whldh  witness  had  testified,  was  admitted  as 
a  memorandum  corroborating  the  witness  as  to  date  of  transaction; 
Phoenix  Ins.  Co.  t.  PubUc  Parks  Ck).,  63  Ark.  204,  37  S.  W.  963, 
holding  an  inventory  of  chattels  prepared  by  assured  before  fire 
may  be  read  to  jury,  if  witness  testifies  he  is  unable  to  remember 
what  it  contains,  but  knows  its  contents  to  be  true;  Curtis  v. 
Bradley,  65  Conn.  107,  48  Am.  St  Rep.  183,  31  AtL  593,  28  L.  R.  A. 
146,  and  Owens  y.  State,  67  Md.  313,  10  Atl.  212,  where  an  original 
memorandum  was  admitted,  although  witness  had  no  recollection 
of  matters  stated  therein,  either  before  or  after  examination; 
Hispelhom  y.  Farmers'  Ins.  Co.,  53  Md.  480,  where  affidavit  of 
insured,  as  to  value  of  his  stock,  in  making  application  for  trader's 
license,  was  admitted  in  evidence  to  show  amount  of  stock  at  time 
of  fire;  Levine  v.  Lancashire  Ins.  Co.,  66  Minn.  142,  68  N.  W.  857, 
holding  in  action  against  insurance  company  for  value  of  stock 
destroyed  by  fire,  books  of  account,  kept  in  usual  course  of  busi- 
ness, showing  value  of  goods,  are  competent  evidence.  Cited, 
arguendo,  in  Maxwell  v.  Wilkinson,  113  U.  S.  658,  28  L.  1038,  5 
8.  CI  692,  holding  memoranda  not  competent  evidence  by  reason 
of  having  been  made  in  regular  course  of  business,  unless  con- 
temporaneous with  transaction  to  which  they  relate;  Bates  v.  Preble, 
151  U.  8.  155,  38  li.  109,  14  &  Ct  278,  and  Cooper  v.  State,  59  Miss. 
278,  in  holding  to  what  extent  written  memoranda  is  admissible  in 
evidence;  Stewart  v.  Morris,  88  Fed.  462,  60  U.  8.  App.  234,  holding 
under  Illinois  ml6;  which  is  followed  by  Federal  courts  of  that  State, 
a  witness  may  use  memoranda  to  refresh  his  memory  only  wheu 
he  has  an  independent  recollection  of  the  facts;  Curtis  v.  Bradley. 
65  Conn.  108,  48  Am.  St  Rep.  184,  81  Atl.  594,  28  L.  R.  A.  147, 
in  holding  that  rule  in  United  States  Supreme  Court  appears  to  be 
that  memoranda  Is  admissible  only  for  purpose  of  refreshing  mem- 
ory of  witness;  Read  v.  State  Ins.  Co.,  103  Iowa,  317,  64  Am.  St. 
Rep.  188,  72  N.  W.  668,  and  German  Ins.  Co.  v.  Amsbaugh,  — 
Kan.  App.  — ,  55  Pac.  482,  as  to  evidence  admissible  to  show 
amount  of  goods  in  store  at  time  of  fire;  McCreery  v.  Green.  38 
Mich.  186,  without  special  application.  Cited  with  reference  to  a 
note  in  Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  472,  34  Pac  1076.  See 
monographic  note,  98  Am.  Dec  621. 

Insurance. —  Stipulation  that  in  case  of  loss.  Insured  shall  sub- 
mit to  examination  under  oath,  requires  only  answers  on  matters 
pertinent  to- the  loss;  Insured  need  not  answer  query  as  to  amount 
for  which  he  settled  with  other  companies,  p.  881. 

Insurance. —  Under  policy  which  requires  assured  to  produce 
certified  copies  of  bills  and  invoices,  originals  of  which  are  lost, 
on  request  of  insurer.  Insurers  must  show  when  such  request  was 
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made  before  they  are  entitled  to  an  instruction  that  no  right  of 
recoTery  exists  under  the  policy*  p.  882. 

Cited  in  Mispelhorn  v.  Farm.  Ins.  Co.,  53  Md.  483,  without  special 
application. 

Insurance. —  Whether  there  has  beeif  false  swearing  within 
meaning  of  stipulation  in  policy  proyiding  that  such  fraudulent 
acts  shall  work  a  forfeiture  of  all  claim,  is  a  matter  for  determi- 
nation of  jury,  p.  383. 

Bule  reaffirmed  in  Commercial  Ins.  Co.  y.  Friedlander,  156  111. 
599,  41  N.  B.  184,  Western  Assurance  Co.  y.  Ray,  —  Ky.  — ,  49 
S.  W.  828,  whether  there  was  a  fraudulent  oyerraluation  of  goods 
in  proofs  of  loss  is  a  question  for  jury;  Carson  y.  Jersey  City  Ins. 
Co.,  48  N.  J.  L.  811,  89  Am.  Rep.  592.  Cited  in  Dogge  y.  North- 
western Ins.  Co.,  49  Wis.  504,  5  N.  W.  890,  holding  false  swearing 
as  to  Yalue  of  property  assured,  when  not  knowingly  and  willfully 
but  due  to  ignorance,  will  not  aYoid  policy.  Cited  in  note,  9  Biss. 
43,  F.  C.  12,830,  Erman  y.  Insurance  Co.,  35  La.  Ann.  1095,  and  Fow- 
ler T..Phoenix  Ins.  Co.,  —  Or.  — ,  57  Pac.  423,  as  to  what  false  sweai- 
ing  will  aYoid  a  policy  of  insurance.    See  note,  35  Am.  Rep.  76. 

Insuranoe. —  From  mere  fact  that  there  is  a  discrepancy  In  two 
sworn  statements  made  by  insurance  claimant  it  does  not  neces- 
sarily follow  that  his  right  to  indemnity  is  lost  for  false  swearing, 
p.  888. 

Reaffirmed  in  Schulter  y.  Merchants'  Ins.  Co.,  62  Mo.  239. 
Miscellaneous. —  Cited  incidentally  in  Moore  t.  Virginia  Fire  Ins. 
Co.,  28  Gratt  523,  26  Am.  Rep.  379. 

14  WalL  883-102,  20  L.  840,  BANK  OF  BBTHBL  ▼.  PAHQUIOQUE 
BANK. 

Baxiks  and  banking. —  National  banks  may  be  sued  in  any  State, 
county  or  municipal  court  in  the  county  or  city  where  located, 
which  has  jurisdiction  in  similar  cases,  p.  394. 

Cited  and  relied  on  in  Paul  y.  De  Graw,  3  Wash.  802,  28  Pac.  534. 
holding  mandamus  will  lie  in  State  court  to  compel  officers  of  na- 
tional bank  to  exhibit  to  a  county  assessor  a  list  of  names  and  resi- 
dences of  all  shareholders  in  bank.  Cited,  argruendo,  in  Charlotte 
Bank  y.  Morgan,  132  U.  S.  145,  33  L.  284,  10  S.  Ct  39,  but  holding 
the  exemption  from  suits  in  State  courts  in  counties  other  than 
county  of  residence,  is  a  personal  privilege,  which  may  be  waived. 

Courts. —  Jurisdiction  is  conferred  on  Federal,  Circuit,  District  and 
Territorial  courts  over  all  suits  by  or  against  national  banking  asso- 
ciations located  within  their  respective  districts,  p.  395. 

Rule  reaffirmed  in  Foss  y.  National  Bank  of  Denver,  1  McCrary, 
476,  3  Fed.  186.  and  Nat  Bank  of  St  Louis  v.  Harrison,  3  McCrary, 
165,  8  Fed.  723,  holding  rule  will  be  observed  irrespectlYe  of  subject- 
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matter;  Gilbert  t.  McNulta,  96  Fed.  85,  holding  receiver  of  national 
bank  may  be  sued  in  Federal  court  in  relation  to  contract  made  bgr 
him  on  behalf  of  estate  in  course  of  its  administration. 

Banks  and  bcmking.— National  bank  may  be  sued  In  State 
court  notwithstanding  it  is  in  hands  of  a  receiver  appointed  by  the 
comptroller  of  the  treasury;  It  does  not  thereby  lose  its  corporate 
existence,  p.  895. 

Cited  and  relied  on  In  Galhoun  ▼.  Lanauz,  127  U.  S.  639,  82  L.  299, 
8  8.  Gt  1348,  as  authority  for  holding  a  company  may  be  sued  whose 
assets  have  been  placed  in  hands  of  receiver  in  ordinary  suit  in 
chancery;  Chemical  Bank  v.  Bailey,  12  Blatchf.  483,  F.  O.  2,635,  re- 
affirms the  rule;  Denton  v.  Baker,  79  Fed.  192,  193,  48  U.  8.  App. 
240,  241,  242,  holding  recover  of  insolvent  national  bank  not  a 
necessary  party  to  suit  to  enforce  claim  against  bank;  Flint  Co.  v. 
Stephens,  32  Mo.  App.  349,  holding  State  court  had  Jurisdiction  to 
determine  and  segregate  a  trust  fund  held  by  receiver  of  insolvent 
national  bank;  Jackson  v.  Mclnnis,  33  Or.  531,  72  Am.  St  Rep.  756, 
54  Pac.  885,  43  L.  R.  A.  129,  as  authority  for  holding  the  dissolutiton 
of  a  corporation  does  not  release  it  from  its  obligations.  Referred  to 
with  approTEl  in  Adams  v.  Daunis,  29  La.  Ann.  820,  but  without 
special  application;  note,  28  Am.  Rep.  463. 

Distinguished  in  Wilder  v.  New  Orleans,  67  Fed.  569,  waere  le- 
ceiver  has  been  appointed  to  receive  a  fund  in  hands  of  a  compulsory 
trustee,  the  latter  is  no  longer  subject  to  suits  in  regard  to  suth 
fund;  Speckart  v.  German  Nat  Bank,  85  Fed.  17,  where  suit  was  In 
Federal  court  instead  of  State;  Citizens*  Sav.  Bank  v.  Circuit  Judge, 
OS  Mich.  174,  57  N.  W.  121,  where  State  banking  act  was  under  con- 
sideration. 

Banks  and  banking. —  National  banking  associations  are  not 
dissolved  by  the  mere  default  in  paying  Its  circulating  notes,  and  the- 
appointment  of  a  receiver,  p.  398. 

Cited  and  applied  in  Nat  Bank  v.  Insurance  Co.,  104  U.  S.  74,  26*' 
L.  702,  holding  the  voluntary  liquidation  of  a  national  bank,  under 
section  5220  of  the  revised  statutes,  does  not  dissolve  the  corpora- 
tion; to  same  effect  in  Hutchinson  v.  Crutcher,  98  Tenn.  427,  89 
S.  W.  727,  37  L.  R.  A.  91,  Rosenblatt  v.  Johnston,  104  U.  S.  463,  and 
Chemical  Bank  v.  Hartford  Deposit  Co.,  161  U.  8.  8,  40  L.  596,  16 
S.  Ct.  442,  affirming  8.  C,  156  111.  528,  41  N.  E.  227,  its  corporate 
rapacity  continues  until  Its  affairs  are  finally  wound  up  and  assets 
distributed;  Riddle  v.  Nat  Bank,  27  Fed.  506,  holding  statute  of 
limitations  is  not  set  in  motion  against  a  certificate  of  deposit  by 
the  appointment  of  a  receiver  for  bank  which  issued  it;  Swan  Land 
Oo.  V.  Frank,  39  Fed.  460,  and  Attorney-General  v.  Superior,  elte., 
Ry.  Co.,  93  Wis.  612,  67  N.  W.  1140,  both  holding  corporation  not 
dissolved  by  mere  non-user  of  franchise,  or  by  want  of  assets;  State 
V.  Port  Royal,  etc,  Ry.  Co.,  84  Fed.  68,  and  Wallace  v.  Hood,  89 
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r«d.  22,  the  appointment  of  a  receirer 
ment;  United  States  y.  Jewett,  84  Fed. 
had  decided  to  go  Into  voluntary  IH^^ 
agent  for  this  purpose.  It  would  still  ^^ 
capable  of  acting  through  an  agent;  ^ 
Md.  280,  holding  the  depositing  of  tXiOti 
uror  to  redeem  outstanding  notes,  txrsM 
active  operations,  did  not  operate  as  a 
proved,  arguendo,  in  Scott  v.  Rainier  P 
Pac.  532,  In  discussion  as  to  general  e 
polntment  of  receiver.    See  notes  in  96 
Dec.  767. 

Banks  and  banklnif.— >  Proceedings  nn< 
which  United  States  or  Its  officers  or 
conducted    by  district   attorney  nndsv 
treasury,  p.  400. 

Otted  In  Gibson  t.  Peters,  35  Fed. 
of  bank  had  appointed  special  counsel 
troUer  of  treasury,  district  attorney  wms 


Banks  and  banking. —  Decision  of 
validity  of  claim  presented  to  him  for 
Itor  may  have  validity  of  his  claim 
State  court*  p.  401. 

Olted  'and  relied  on  In  Denton  t. 
\pp.  243,  holding   xMm  against 
either  before  receiver  or  In  competent 
ton  V.  Merchants*  Bank,  18  Wash.  890. 
as  to  laches  which  will  bar  right  of 
^x»vortH)  a^tnst  bank,  set  aside  on 
Oite^l^  aiguonda  In  Chemical  Bank   w. 
><^  48  N.  R  S34«  holding  acceptance  ot 
by  comptroller  does  not  estop  dni 
allow^pd* 

Banks  and  banking. —  Bec^ver  of 
f(»  bank  either  ta  his  own  ttasae  or  li 

Ut^imrmod  in  Bank  v.  Kennedy,  17 
\\v;Tt^  maintained  salt  In  bis  own 
IVn.  $sa  P.  €X  i:i.2»l,  and  Chicago 
ni  4^,,  ^  X.  R.  5$d<    Cfted.  axgnexHSo^ 
»tn.  1:2  FNed.  SdSk  holding  recHver 
r<«deral  cenns  vttkesft  vegaxd  so 
sMp:  Uen«)e<e  v.  Oonnecticvt. 
•'"^  In  bA*.v.ng  rK^etver  aser^ 
n  centiv^rfrsy,    Arprevipd.  annieo<)<v 
«>.%s  V.  Fl^leiSty  Co^  ;^  F>sd.  367«  41 
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MiscellaneoTis. —  Cited  incidentally  in  Eatim  y.  Padflc  Nat  Bank, 
144  Mass.  269,  10  N.  E.  847,  and  Nat  Bank  y.  Nat  Bank,  89  N.  Y. 
441.    Cated  in  Hade  y.  McVay,  81  Ohio  St  287,  not  in  point 

14  Wall  402-405,  20  L.  857,  O'DOWD  y.  RUSSBLL. 

Appeal  and  error. —  Notice  by  defendant  to  liis  co-defendants  of 
intention  to  prosecute  writ  of  error  is  equiyalent  to  old  proceed- 
ing of  stunmons  and  seyerance,  and  on  their  refusal  to  Join,  snch 
defendant  m^y  take  his  writ,  p.  404. 

Cited  in  Simpson  y.  Greeley,  20  WaU.  168,  22  L.  889,  as  exception 
to  general  rule  that  all  parties  against  whom  Joint  Judgment  is 
rendered  must  Join  in  writ  of  error  or  appeal  to  make  same  effectual; 
to  same  effect,  Whitlock  y.  WiUard,  18  Fla.  158. 

Appeal  and  error. —  To  operate  as  supersedeas  in  Supreme  Court 
copy  of  writ  of  error  must  be  filed  in  dei^'s  office  within  ten  days, 
p.  405. 

Cited  and  relied  on  in  Board  of  Commissioners  y.  Gorman,  19  WalL 
664,  22  Lu  226,  after  expiration  of  ten  days  an  execution  may  issue; 
Crowder  y.  Morgan,  72  Ala.  540,  reaffirms  rule. 

Appeal  and  error. —  It  appearing  from  record  that  writ  of  error 
was  erroneously  dated  as  though  issued  before  Judgment,  the  error 
was  considered  clerical  and  held  not  to  yitiate  the  writ,  p.  405. 

Reaffirmed  and  followed  in  Glenn  y.  Liggett,  185  U.  8.  642,  84  L. 
266,  10  &  Ct  870. 

Appeal  and  error. —  Judgment  reyersing  Judgment  against  yendue- 
master  of  a  city,  holding  him  not  entitled  to  an  exception  claimed, 
and  affirming  Judgment  against  his  sureties,  held  final  and  appeal- 
able, p.  405. 

Referred  to  in  International  Bank  y.  Jeniuns,  KM  ill.  160,  in  dis- 
cussion as  to  what  are  final  Judgments. 

14  WalL  406-418,  20  L.  774,  THB  STEAMER  WEBBw 

Towage. —  An  engagement  to  tow  does  not  impose  either  an  obli- 
gation to  insure,  or  liability  of  common  carriers,  and  damages  sus- 
tained by  tow  does  not  raise  presumption  that  tug  was  at  fault 
p.  414. 

Cited  and  relied  on  in  The  J.  P.  Donaldson,  167  U.  8.  603,  42  L. 
294,  17  S.  Ct  953,  holding  no  contribution  in  general  ayerage  can  be 
had  against  a  tug  for  casting  off  her  tow,  with  intention  and  effect 
of  saving  herself;  The  Merrimac.  2  Sawy.  592,  F.  C.  9,478,  holding 
tug  not  being  a  common  carrier  master  may  contract  for  more  re- 
stricted liability  than  law  imposes;  Bothwell  y.  Towing  Assn.,  8 
Fed.  Cas.  968,  Wilson  v.  Pilots'  Assn.,  55  Fed.  1002,  The  Henry 
Buck,  88  Fed.  612,  and  The  Lady  Wimett,  92  9M.  400.  burden  of 
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showing  want  of  skill  In  management  of  tug  la  on  iMirty  alleging; 
The  James  Jackson,  9  Fed.  615,  Mtmks  y.  Jackson,  66  Fed.  572, 
29  U.  S.  App.  482,  The  Fox,  4  Woods,  200,  15  Fed.  640,  and  Pederson 
V.  Spreckels  Co.,  81  Fed.  208,  as  authority  for  holding  steamboat 
engaged  In  towing  does  not  assume  the  liability  of  common  car- 
rier; to  same  effect  in  The  D.  Newcomb,  16  Fed.  278b  the  owners 
of  tug  are  bailees  for  hire;  The  Argus,  31  Fed.  488,  where  tug 
was  held  not  liable  for  loss  of  a  tow,  it  not  being  shown  the  tug 
was  negligently  managed;  The  A.  B.  Bobinson,  57  Fed.  667,  re- 
affirms  latter  part  of  rule;  to  same  effect  la  dissenting  opinion  in 
Humboldt  Go.  y.  Ghristopherson,  78  Fed.  249,  44  U.  S.  App.  434. 
majority  holding  tug  negligent  and  liable  for  damages  to  tow. 

Towage —  Contract  of  towage  requires  no  more  than  that  he  who 
undertakes  to  tow  shall  carry  out  his  undertaking  with  that  de- 
;rree  of  caution  and  skill  which  prudent  naYigatom  usually  employ, 
but  the  result  may  be  a  safe  criterion  to  judge  oi  the  character 
of  skill  obsenred,  p.  414. 

Cited  and  relied  on  in  The  Burlington,  137  U.  8.  891,  34  L.  783,  11 
S.  Ct  140,  The  B.  E.  Simpson,  60  Fed.  453,  455,  23  U.  8.  App.  265. 
and  The  Merrimac,  2  Sawy.  596^  597,  F.  0.  9,478,  facts  showing 
unseamanlike  conduct  in  management  of  tug,  she  waa  held  liable 
for  damages  to  tow;  The  Tug  Adelia,  1  Hask.  508,  F.  O.  79,  and 
The  J.  L.  Hasbrouck,  14  Blatchf.  34,  F.  C.  7,326,  both  reaffirm  the 
rule;  The  Merrimac,  2  Sawy.  591,  F.  C.  9,478,  applying  latter  part 
of  rule  in  case  where  question  was  whether  line  used  for  towing 
was  strong  enough  to  be  used  for  such  purpose;  The  E.  M.  Norton, 
15  Fed.  688,  applying  latter  part  of  rule  where  Yessels  were  towed 
through  unusual  channel  and  were  lost;  The  M.  J.  Cummings,  18 
Fed.  184,  where  under  facts  it  was  held  negligence  in  master  of 
tug  to  start  on  trip  with  tow;  The  Taurus,  91  Fed.  797,  holding 
where  captain  of  tug  permits  his  tow  to  collide  with  rocks  border- 
ing shore  in  place  familiar  to  naYigators,  the  burden  rests  on  him 
to  giYe  exculpatory  reason  for  occurrence.  The  latter  part  of  rule 
is  approYed,  arguendo,  in  Wilson  y.  Sibley,  36  Fed.  382.  Cited, 
arguendo,  in  Pederson  y.  Spreckels  Co.,  87  Fed.  944,  945,  59  U.  S. 
App.  449,  450,  for  general  duty  and  liability  of  tug; 

Admiralty. —  Erroneous  eYldence^  relating  solely  to  amount  of 
damages,  is  not  ground  for  reYersal  in  admiralty.  If  amount  giYen 
was  Justified  by  other  CYidence,  p.  416. 

Admiralty. —  Stipulators  on  bond  for  release  of  a  ship  are  not 
liable  for  a  greater  amount  than  la  specified  in  the  bond;  and  on 
appeal  decree  in  excess  of  that  sum  was  modified  accordingly,  p.  418. 

Thla  rule  Is  reaffirmed  in  The  Wanata,  96  U.  S.  605,  615,  24  L. 
462,  466,  and  The  Sydney,  47  Fed.  262.  263,  but  in  case  stipulators 
haYo  been  guilty  of  default  or  contumacy,  they  may  be  held  for 
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costs  and  Interest  in  nature  of  damages;  United  States  v.  Ames, 
90  U.  S.  86,  25  L.  298,  holding  bond  given  In  admiralty  for  release 
of  property  is,  in  subsequent  proceedings,  a  substitute  for  property; 
The  Oregon,  158  U.  S.  211,  39  L.  954,  15  S.  Ct.  814,  holding  stipu- 
lators, in  absence  of  an  express  agreement,  are  not  responsible  to 
Interrenors  in  suit,  intervening  after  bond  is  given  and  ship  re- 
leased; The  Doris  Bckhoff,  30  Fed.  141,  Mitchell  v.  Chambers,  43 
Mich.  158,  5  N.  W.  63,  and  The  Vanderkerchen,  87  Fed.  765,  stipu- 
lation for  release  of  vessel  stands  in  place  of  res;  Munks  v.  Jackson, 
66  Fed.  574,  29  U.  S.  App.  482,  fact  that  decree  against  stipulators 
is  for  greater  sum  than  is  named  in  bond  does  not  affect  court*  8> 
Jurisdiction,  it  is  nullity  as  to  excess.  Cited,  with  other  author- 
ities, in  Braithwaite  v.  Jordan,  5  N.  Dak.  207,  212,  66  N.  W.  704, 
705,  31  L.  R.  A.  244,  246,  without  special  application. 

14  Wall.  41&-488.  20  L.  748,  SMITH  v.  BiASON. 

Bankruptcy. —  Courts  may  exercise  many  of  the  powers  conferred 
by  the  act  of  1867  in  a  summary  manner,  as  well  in  vsjcation  as  in 
term  time,  p.  430. 

Cited,  arguendo,  in  Gifford  v.  Helms,  98  U.  S.  249,  26  L.  68,  on 
this  point. 

Bankrdptcy. —  Clause  in  first  section  of  bankruptcy  act  of  1867. 
providing  powers  conferred  on  District  Court  may  be  exercised  as 
well  in  vacation  as  in  term  time,  does  not  apply  to  suits  at  law  or 
in  equity,  by  or  against  assignee,  relating  to  property  or  rights  of 
property  of  bankrupt,  transferable  to  or  vested  in  such  assignee, 
p.  430. 

Approved,  arguendo,  in  Sherman  v.  Bingham,  8  Cliff.  657,  F.  C. 
12,762,  and  Smith  v.  Crawford,  6  Ben.  502,  F.  C.  13,030.  Cited  in 
Jobbins  V.  Montague,  5  Ben.  426,  F.  C.  7,329,  as  authority  for  hold- 
ing first  section  in  bankruptcy  act  must  be  considered  in  connec- 
tion with  all  other  sections. 

Bankruptcy. —  Controversies,  to  be  cognisable  in  District  or  Cir- 
cuit Courts,  under  third  clause  of  second  section  of  bankruptcy  act 
of  1867,  must  relate  to  some  property  or  rights  of  property  of  bank- 
rupt transferable  to,  or  vested  in,  assignee;  and  suit  must  be  in 
name  of  assignee  against  party  claiming  adverse  interest,  or  vice 
versa,  p.  431. 

Cited  and  relied  on  in  Glenny  v.  Langdon,  08  U.  8.  23,  25  L.  44, 
holding  creditors  can  recover  assets  of  bankrupt  fhiudulently  trans- 
ferred, only  through  instrumentality  of  assignee;  Johnson  v.  Price, 
13  Fed.  Cas.  793.  Circuit  Court  is  without  jurisdiction  of  bill  filed 
by  creditors  before  appointment  of  assignee,  to  restrain  mortgagee 
in  possession  from  disposing  of  goods  of  alleged  bankrupt;  Gluey 
?.  Tanner,  10  Fed.  103,  suit  against  assignee  in  bankruptcy  to  as* 
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sort  a  claim  of  superior  title  to  propertj  Craudnlently  assigned  be- 
fore proceedings  in  bankruptcy.  Oited,  arguendo,  in  dissenting 
opinion  in  Oleveland  Ins.  Ck).  t.  Globe  Ins.  Co.,  08  U.  8.  872,  878. 
25  Jj.  208.  Cited  in  Mason  y.  Hartford,  etc.,  By.  Co.,  19  Fed.  55,  as 
authority  for  holding  jurisdiction  of  Circuit  Court  is  concnrrent  with 
that  of  District  Court  in  such  matters.  Cited,  arguendo,  in  Biitchell 
V.  M'Clure,  91  Fed.  022,  in  construing  bankruptcy  act  of  1898. 

Bankraptoy. —  Where  assignee  desires  to  obtain  property  of  bank- 
nipt,  which  a  transferee  of  bankrupt's  firm  claims  adversely,  the 
proceedings  should  not  be  summary,  under  first  section  of  bank- 
ruptcy act  of  1867,  but  plenary  under  second  clause  of  third  sec- 
tion, pp.  482,  488. 

Cited  and  relied  on  in  Marshall  t.  Knox,  16  WaU.  556,  21  L.  484, 
holding  similarly,  where  controversy  was  as  to  right  of  possession 
of  bankrupt's  property,  seized,  before  any  act  of  bankruptcy,  as  a 
pledge  for  payment  of  rent  due;  Wood,  etc.,  Co.  v.  Brooke,  2  Sawy. 
588,  F.  C.  17,980,  holding  court  cannot  deprive  assignee  of  pos- 
session of  bankrupt's  property  without  an  action  and  trial  by  Jury, 
unless  parties  consent  to  trial  by  court;  Shainwald  v.  Lewis,  6  Sawy. 
591,  5  Fed.  515,  reaflirm  rule;  also,  Ferguson  v.  Peckham,  8  Fed. 
Cas.  1158,  but  whether  an  adverse  claimant  may  not  proceed  against 
an  assignee  by  petition,  quaere;  In  re  Marter,  16  Fed.  Cas.  859,  hold- 
ing District  Court  without  power  to  determine  validity  of  assignee's 
title  by  summary  proceedings;  Bogers  v.  Winsor,  80  Fed.  Cas.  1133. 
and  In  re  Abraham,  98  Fed.  776,  where  assignee  in  bankruptcy 
sought  to  recover  books  of  account  transferred  to  assignee  of  bank- 
rupt's own  selection;  Bowen  v.  Christian,  16  Fed.  781,  holding  re- 
ceiver appointed  to  wind  up  partnership  affairs,  who  seeks  to  set 
aside  a  mortgage  given  by  one  of  partners,  on  ground  of  fraud,  must 
proceed  by  original  bill:  In  re  Herdic,  40  Fed.  861,  holding  title  of 
administrator  of  bankrupt,  who  was  not  a  party  to  bankruptcy  pro- 
ceedings, cannot  be  adjudicated  by  Bankruptcy  Court  on  rule  to 
show  cause;  In  re  Brodbine,  93  Fed.  644,  holding  District  Court  had 
no  Jurisdiction  to  proceed  summarily  at  suit  of  trustee  In  bank- 
ruptcy, to  determine  validity  of  claim  of  bankrupt  and  another 
party  to  a  license;  Smith  v.  Sullivan,  71  Me.  156,  and  Taylor  v. 
Taylor,  74  Me.  587,  where  State  insolvency  law  was  under  considera- 
tion; Marsh  v.  Armstrong,  20  Minn.  86,  18  Am.  Bep.  359,  and  Doyle 
V.  Sharpe,  74  N.  Y.  159,  holding  actions  involving  interests  of  par- 
ties other  than  bankrupt,  his  assignee  and  creditors,  can  only  be 
determined  by  actions  which  are  separate  from  proceedings  In 
bankruptcy.  Cited,  arguendo,  in  Goodall  v.  Tuttle,  3  Biss.  230,  F.  C. 
5,588,  without  special  application.  Approved,  arguendo.  In  re  Litch- 
field, 18  Fed.  866,  and  Ex  parte  Hollis,  59  Cal.  415. 

Qualified  in  In  re  Campbell,  3  Hughes,  288,  F.  C.  2,348,  holding 
transferee  may  waive  right  to  plenary  proceedings.  Distinguished 
in  O'Brien  t.  Weld,  92  U.  &  83,  23  L.  677,  where  transfezee.  er  in 
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this  case  plaintiff.  In  execution  proceedings,  takes  matter  Into 
Bankruptcy  Court  and  obtains  orders  and  rules  relating  thereto,  he 
Is  bound  thereby;  In  re  Pierce,  7  Blss.  427,  F.  C.  11,189,  holding 
gift  of  personal  property  by  Insolvent  husband  to  wife,  without 
visible  change  of  possession,  does  not  constitute  such  an  adyerse 
interest  In  wife  as  to  compel  Institution  of  separate  proceedings; 
In  re  Ulrlch,  6  Ben.  492,  F.  G.  14,328,  where  summary  proceed- 
ings were  had  before  the  appointment  of  an  assignee;  In  re  Sims, 
22  Fed.  Gas.  181,  holding  assignee  may  petition  summarily  to  set 
aside  mortgage  given  after  commencement  of  proceedings  In  bank- 
ruptcy; In  re  Baudoulne,  96  Fed.  540. 

Bankruptcy. —  Strangers  to  bankruptcy  proceedings,  not  aerved 
with  process,  who  have  not  voluntarily  appeared,  cannot  be  com- 
pelled to  come  into  court  under  petition  for  rule  to  show  cause, 
p.  433. 

Rule  reaffirmed  In  Marshall  v.  I^oz,  16  WalL  667,  21  L.  484, 
and  Harmanson  v.  Bain,  1  Hughes,  201,  F.  G.  6,072;  Bradley  v. 
Healey,  1  Holmes,  452,  F.  G.  1,781,  holding  court  has  no  juris- 
diction to  entertain  summary  petition  against  assignees  of  bank- 
rupt for  sale  of  property  never  In  possession  of  assignees,  but  in 
Ijossession  of  parties  claiming  title,  and  not  parties  to  petition; 
In  re  Litchfield,  13  Fed.  869,  adopts  the  rule. 

Explained  In  In  re  Anderson,  23  Fed.  498,  601,  where  strangers 
came  in  voluntarily. 

Bankruptcy. —  Appeal  may  lie  from  Supreme  Gourt  of  District 
of  Golumbia  to  Federal  Supreme  Gourt,  from  a  decree  In  bank- 
ruptcy, p.  433. 

Miscellaneous. —  Glted  In  Golt  v.  Robinson,  19  WalL  286,  22  L. 
155,  Gmham  ▼.  Boston,  etc.,  14-  Fed.  761,  and  Stlckney  v.  Wilt,  23 
Wall.  160,  23  L.  53,  not  In  point  Approved  generally  In  Byster  v. 
Gaff,  91  U.  S.  526,  23  L.  405,  without  being  cited  for  any  particular 
point  Gited  incidentally  in  Goodrich  v.  Wilson,  119  Mass.  434, 
and  Francisco  v.  Shelton,  86  Va.  788,  8  S.  B.  794,  both  holding 
Jurisdiction,  conferred  on  Federal  courts  in  bankruptcy  matters, 
does  not  exclude  concurrent  jurisdiction  In  State  courts;  Minot  v. 
Tappan,  127  Mass.  339,  not  In  point;  incidentally  in  Bromley  v. 
Goodrich,  40  Wis.  187,  22  Am.  Rep.  688.  See  note,  17  Am.  Rep. 
207. 

14  WalL  434-441,  20  L.  858,  MOWRT  ▼.  WHITNEY. 

Patents. —  Suits  to  set  aside,  annul,  or  declare  void  a  patent,  must 
be  brought  In  the  name  of  the  government  or  by  authority  of  at- 
torney-general, by  bill  in  chancery,  which  is  substituted  for  the 
Hcire  facias,  the  ancient  mode  of  ann^mng  the  king's  patent,  pu 

441. 
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Olted  and  applied  In  United 
U.  &  281,  81  L.  750,  8  S.  01  «^S 
United  States  In  any  court  of 
patent  for  land  obtained  by 
Bell  TeL  Co.,  128  U.  8.  368,  32  r^* 
82  Fed.  604,  006,  607,  reaffirms  nxl< 
Oo.,  13  Blatchf.  384,  F.  O.  2,543,    m 
can  only  be  sustained  by  the   CLtr^o 
SOYemment;  United  States  t.  Gux^x^^^^ 
holding  United  States  may  file  t>ill     1 
tiers-patent  granted  for  an  Inyen-tfo 
by   fhiud,   although   there   Is   no 
BlrdsaU  t.  McDonald,  8  Fed.  Gai 
patent;  Northern  Pac.  Ry.  Go.    ^w<, 
App.  507,  holding  company  canno*^ 
Its  title  to  lands  within  Umlts  of 
Issued  to  Individuals  for  same  be^o 
▼.  Lockey  Inv.  Go.,  60  Fed.  37, 
321,  both  holding  government  alo 
tlced  on  It  In  procuring  patent  to 
Co.,  4  N.  Mex.  306,  17  Pac  420,    Sa 
tion  of  land  patent,  properly  brams 
Approved,  arguendo.  In  dlssentlcx 
112  U.  8.  365,  868,  28  li.  669,  GTO. 
holding  suit   may   be  maintained 
infringer  to  determine  whether 
leged  patentee  has  been  guilty    o' 
New  York,  etc.,  Co.  v.  New  Torl^ 
177,  0  Fed.  581,  and  Consolidate^^ 
23  Blatchf.  413,  25  Fed.  720,  w 
arguendo,  In  Attorney-General  v. 
622,  holding  attorney-general  has 
name  a  bill  to  repeal  letters-paten.^ 

Distinguished  In  Northern  Pae«> 
where  question  was  as  to  right 
ejectment  for  lands  granted  to  It, 
grant  from  government 

Patents. —  Where  two  patents 
to  different  individuals,  or  a  daS 
vention  was  covered  by  patent  M 
may  try  their  conflicting  claims 
441. 

Cited  and  explained  In  Foster 
C.  4,070.  and  Foster  v.  Lindsay,  9 
UoD  4918,  revised  statutes,  and  hcF^*^ 
United  States  Circuit  Court  has 
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fierliif  patents  Told  in  whole  or  In  part;  to  same  effect  Is  Lock- 
wood  Y.  deaveland,  6  Fed.  728. 

Dlstlnguislied  In  Pentlarge  y.  New  Tork  Bung  Go.,  20  Fed.  814, 
where  claims  were  held  to  be  not  conflicting;  Nathan  Mfg.  Go.  v. 
Ckalg,  49  Fed.  370,  where  answer  to  complaint  denied  interference, 
and  it  appeared  claims  of  respectlTe  patents  did  not  cover  the 
same  invention. 

Miscellaneons. —  Oited  in  Blizabeth  v.  Pavement  Go.,  97  U.  8. 
188,  24  L.  1006,  Root  v.  Railway  Go.,  106  U.  &  202,  26  L.  980,  Lock- 
wood  T.  Gleveland,  20  Fed.  166,  and  Railway  Mfg.  Go.  v.  Hudson 
Co.,  28  Fed.  696,  probably  in  error  for  Mowry  v.  Whitney,  14 
WaU.  620,  20  L.  860;  incidentally  in  United  States  v..  Frazer,  22 
Fed.  109;  in  Knapp  v.  Thomas,  89  Ohio  St  386,  48  Am.  Rep.  467,  as 
authority  for  holding  pardon  may  be  impeached  for  fraud  at  com- 
mon law  by  scire  facias. 

14  Wan.  442-i62,  20  L.  867,  IMPROVBMBNT  GO.  T.  MUNSON. 

Fublie  lands. —  Under  Pennsylvania  law,  no  title  can  exist  un- 
der a  second  survey,  unless  such  survey  has  been  ordered  by  board 
of  property,  p.  447. 

Referred  to,  arguendo^  in  Frits  v.  Brandon,  78  Pa.  8t  856^  a  case 
relating  to  titles  in  Pennsylvania. 

TriaL —  Before  submitting  a  cause  to  Jury,  court  must  determine 
whether  there  is  any  evidence  upon  which  Jury  can  properly  pro- 
eeed  to  find  verdict  for  party  producing  it,  upon  whom  onus  of 
proof  is  imposed,  p.  448. 

This  rule  was  cited  with  approval  in  Pleasants  v.  Fant,  22  Wall. 
120,  22  L.  782,  where  Instruction  of  court  to  find  for  defendant,  un- 
der evidence  introduced,  was  held  right,  although  there  was  some 
evidence  to  sustain  plalntHTs  case;  to  same  effect  are  Gommls- 
sloners  v.  Ohirk,  94  U.  S.  284,  24  L.  62,  Herbert  v.  Butler,  97  U.  S. 
820,  24  L.  968,  Bowdltch  v.  Boston,  101  U.  S.  18,  26  U  981  (affirming 
S.  C  4  Gllff.  339,  F.  G.  1,719),  Howard  v.  Railway  Go.,  101  U.  S. 
844,  26  L.  1083,  and  Schofield  v.  Ghlcago,  etc.,  Ry.  Co.,  114  U.  S. 
619,  29  L.  226,  6  8.  Gt  1127  (amrming  8.  G.,  8  Fed.  488),  dissenting 
opinion  in  Patton  v.  Southern  Ry.  Go.,  82  Fed.  986,  42  U.  a  App. 
667,  and  Ferguson  v.  Arthur,  117  U.  8.  490,  29  L.  982,  6  8.  Gt 
866;  Norris  v.  M'Ganna,  29  Fed.  762,  holding,  where  testimony 
tending  to  show  partnership  is  such  that  if  Jury  found  therefrom 
partnership  existed,  such  finding  would  be  set  aside,  testimony 
should  not  be  submitted  to  Jury;  Horn  v.  Baltimore,  etc.,  Ry.  Go., 
54  Fed.  304,  6  U.  8.  App.  381,  holding  instruction  to  find  for  de- 
fendant is  correct,  where  action  Is  for  death  for  wrongful  act,  and 
only  legal  inference  that  can  be  drawn  from  evidence  is  that 
deceased  was  guilty  of  contributory  negligence;  Sullivan  v.  Golby, 
71  Fed.  466,  84  U.  8.  App.  432,  and  Smyth  v.  New  Orleans  Go.,  93 
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Fed.  927,  reaffirm  the  rule,  and  hold  farther  as  to  when  question 
should  be  withdrawn  from  jury;  Trayelers'  Ins.  Co.  y.  Selden,  78 
Fed.  289,  42  U.  S.  App.  253,  holding  it  error  for  court  not  to  di- 
rect yerdict  in  action  on  accident  insurance  policy,  when  It  appeared 
Insured  died  from  bodily  infirmities;  First  Nat  Bank  of  Pierre  v. 
Comfort,  4  Dak.  172,  28  N.  W.  867,  court  should  direct  yerdict,  where 
there  is  some  eyldence  tending  to  a  certain  conclusion,  but  which, 
from  nature  of  controversy,  is  insufficient;  to  same  effect  is  Knapp 
V.  Sioux  Falls  Bank,  5  Dak.  395,  40  N.  W.  689;  Weis  v.  Madison, 
75  Ind.  254,  Candelaria  v.  Atchison,  etc.,  Ry.  Co.,  6  N.  Mex.  284, 
27  Pac.  503,  and  Paris  y.  Hoberg,  134  Ind.  278,  89  Am.  St  Rep.  204, 
33  N.  E.  1029,  judge  is  not  bound  to  submit  question  to  Jury  where 
verdict,  if  contrary  to  Ifls  views    of  evidence  at  its  effect,  would 
be  certainly  set  aside;  to  same  effect  is  Meyer  v.  Houck,  86  Iowa, 
325,  52  N.  W.  237;  Oleson  v.  Lake  Shore,  etc.,  Ry.  Co.,  143  Ind. 
409,   42    N.    B.    738,   32    L.    R.    A.    150,    holding   verdict   may    be 
directed  for  defendant  in  action  for  personal  injuries,  where  plain- 
tiff fails  to  prove  freedom  from  contributory  negligence;  Heath  v. 
Jaquith,  68  Me.  430,  438,  holding,  if  party  having  burden  of  proof 
upon  issue  necessary  to  maintenance  of  an  action,  or  to  defense  of 
prima  facie  case,  introduces  no  evidence  which,  if  true,  will  au- 
thorize jury  to  find  in  his  favor,  court  may  direct  verdict  against 
him;  Paine  t.  Railway,  58  N.  H.  614,  and  Baldwin  v.  Shannon,  43 
N.  J.  L.  603,  reaffirming  rule  that  a  mere  sdutllla  of  evidence  Is  not 
sufficient  to  sustain  the  burden  of  proof;  to  same  effect  are  Dwlght 
v.  Germanla  Ins.  Co.,  103  N.  Y.  359,  57  Am.  Rep.  739,  8  N.  B.  661, 
Hall  V.  Stevens,  116  N.  Y.  210,  22  N.  E.  377,  5  L.  R.  A.  805,  Joske 
V.  Irvine,  91  Tex.  582,  44  S.  W.  1063,  Lenkauf  v.  Lombard,  137  N. 
Y.  425,  38  Am.  St  Rep.  748,  88  N.  E.  474,  20  L.  R.  A.  51,  and  Lald- 
iaw  V.  Sage,  Ui8  N.  Y.  96,  52  N.  B.  687,  44  L.  R.  A.  224;  Peet  v. 
I>akota  Ins.  Co.,  1  S.  Dak.  467,  47  N.  W.  533,  if  proof  of  fact  is 
so  preponderating  that  verdict  against  it  would  be  set  aside,  then 
it  is  duty  of  court  to  direct  verdict    Cited  and  applied  In  following, 
where  an  instruction  to  find  for  plaintiff.  In  case  where,  if  jury  ha(! 
found  for  defendant  verdict  would  have  been  set  aside,  was  held 
proper:  Four  Packages  v.  United  States,  97  U.  S.  412,  24  L.  1032, 
Anderson  County  v.  Beal,  113  U.  S.  241,  28  L.  971,  6  S.  Ct  440,  and 
Nat  Exchange  Bank  v.  White,  30  Fed.  415;  White  v.  Warren,  120 
CaL   828,  49  Pac.   131,   holding,   in  action  by   wife  against   bus- 
l)and,  for  money  loaned,  the  burden  Is  on  husband  to  show  that  he 
received  money  as  gift  and  not  as  loan,  and  In  absence  of  such 
showing,  court  may  properly  instruct  jury  to  find  for  plaintiff. 
Cited,  arguendo,  in  Einstein  v.  Gourdln,  4  Woods,  419,  F.  C.  4,320, 
holding  it  proper  for  court  to  refuse  an  instruction  which   was 
purely  abstract  and  might  confuse  jury;  Mt  Adams,  etc,  Ry.  Co. 
V.  Lowery,  74  Fed.  469,  43  U.  S.  App.  406,  In  discussion,  where 
difference  Is  pointed  ont  between  discretion  of  oonrt  to  set  aside 
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a  verdict,  as  against  th*e  weight  of  evidence,  and  obligation  which 
court  has  to  direct  a  verdict  for  insufficiency  of  evidence;  Fidetttj 
Assn.  V.  Miller,  9Z.  Fed.  69,  63  U.  S.  App.  729,  as  authority  tot 
holding  Federal  judges  may  express  opinion  on  evidence,  before 
submitting  cause  to  Jury.  Approved,  arguendo*  in  Bartelott  v. 
Bank,  119  IlL  270,  9  N.  E.  899,  holding  further  as  to  stage  of  trial 
at  which  motion  requesting  court  to  direct  verdict,  should  be  made; 
State  V.  White,  89  N.  C.  465,  and  St  Maries  v.  Polleys,  47  Wis.  7S, 
1  N.  W.  389,  without  special  application.  Oited  in  M*Mechen  v. 
M'Mechen,  17  W.  Va.  712,  holding  it  error  to  instruct  jury  on  con- 
jectural state  of  fticts.  See  notes,  24  Am.  Dec.  623,  and  50  Am.  Bep» 
656. 

Distinguished  In  Travelers*  Ins.  Co.  v.  Randolph,  78  Fed.  759, 
47  U.  S.  App.  260,  holding  case  cannot  properly  be  withdrawn  from 
jury  because,  in  Judgment  of  court,  there  is  preponderance  of  evi- 
dence in  favor  of  party  asking  such  instruction.  Limited  in  Grant 
V.  Gropsey,  8  Neb.  209,  and  Jucker  v.  Chicago,  etc.,  By.  Co.,  52  Wis. 
151,  8  N.  W.  862,  both  holding,  if  there  be  any  testimony  in  favor 
of  party  on  whom  burden  of  proof  rests,  court  is  not  at  liberty  to 
disregard  same  and  direct  a  verdict  against  him;  United  States  v. 
Gumm,  9  N.  Mex.  616,  58  Pac.  899,  where  there  was  considerable 
evidence  given  to  sustain  plaintiff's  declaration. 

Trial. — Objection  to  instructions,  on  ground  that  they  am  am- 
biguous, must  be  made  before  the  jury  leaves  the  bar,  otherwise 
they  will  be  considered  waived,  p.  449. 

Reaffirmed  in  Commonwealth  v.  Costley,  118  Mass.  22. 

Public  lands. —  In  Pennsylvania  a  second  survey  is  a  nullity  as 
against  a  prior  survey  where  made  without  any  order  from  the 
board  of  property;  and  unless  authority  to  make  it  be  shown,  or 
proof  that  it  existed  but  was  lost,  such  second  survey  is  a  nullity; 
mere  lapse  of  time  can  raise  no  presumption  which  will  give  it 
validity,  p.  452. 

Cited  in  note  in  11  Am.  Dec.  667. 

Distinguished  in  Stanns  v.  Smith,  8  Tex.  Civ.  App.  689,  30  8.  W. 
263,  where  question  was  as  to  when  field-notes  of  deceased  surveyor 
are  admissible  to  show  boundaries  established  by  him. 

Miscellaneous. —  Erroneously  cited  in  Cardwell  v.  American  Bridge 
Co.,  19  Fed.  562,  564. 

14  Wall.  452-457,  20  L.  777,  NICOLSON  PAVEMENT  CO.  v.  JEN- 
KINS. 

Patents. —  An  assignment  of  a  patent,  for  the  full  term  for  whlcb 
letters-patent  are,  or  may  be  granted,  transfers  an  extension  and 
renewal  of  patent,  and  this  though  patent  be  reissued  subsequent 
to  assignment,  p.  456^ 
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47  Fed.  855.  as  authority  for  holding  that  a  wife,  who  has  a  rlgbt 
of  dower  only  In  event  that  she  snrvlye  her  hnsband«  has  no  present 
title  In  husband's  land. 

Equity. —  Mistake  as  to  baptismal  name  of  obligor  of  a  bond, 
shown  to  be  accidental.  Is  Immaterial,  and  equity  will  protect 
against  harm  from  It,  p.  479. 

14  Wall  479-484,  20  L.  721,  CROSS  ▼.  UNITBD  STATBS. 

Courta. —  Joint  resolution  of  1864,  authorising  rehearing  in  Oourt 
of  Claims,  of  claim  for  rents  from  United  States,  construed  and  held 
to  authorize  filing  of  a  third  petition,  the  second  not  being  auffl- 
ciently  comprehensive,  p.  483. 

Not  cited. 

14  WalL  48^t-491«  20  L.  722,  DIRST  ▼.  MORRIS. 

BJectment.— Plaintiff  in  ejectment  proceedings,  who  claims  title 
from  sale  on  foreclosure  of  mortgage,  may  put  in  evidence,  record 
of  foreclosure  suit,  for  purpose  of  showing  title,  even  thou^  de- 
fendant claims  under  grant  from  mortgagor,  made  prior  to  giving  of 
mortgage,  p.  490. 

Appml  and  error. —  Under  act  of  March  8,  1865,  authorising  trial 
of  facts  by  Circuit  Courts,  Supreme  Court,  as  a  court  of  error,  has 
no  power  to  review  the  evidence  on  appeal,  as  to  its  weight  or 
sufficiency,  p.  491. 

Cited  and  relied  on  In  Insurance  Co.  v.  Folsom,  18  Wall.  252,  21 
L.  834,  holding  findings  of  Circuit  Court,  even  when  special,  can- 
not be  reviewed,  except  for  purpose  of  determining  whether  facts 
found  are  sufficient  to  support  judgment,  and  same  case,  pp.  253, 
254,  21  L.  834,  if  finding  be  general,  the  Supreme  Court  will  only 
review  questions  of  law  arising  in  progress  of  trial  and  duly  pre- 
sented by  bill  of  exceptions,  or  errors  of  law  apparent  on  face  of 
pleadings;  to  same  effect  are  Crews  v.  Brewer,  19  WalL  72,  22  L.  64, 
Uhodes  V.  United  States  Nat  Bank,  66  Fed.  515,  24  U.  S.  App.  607, 
34  L.  R.  A.  744,  and  St  Louis  v.  Western  TeL  Co.,  166  U.  S.  391, 
41  L.  1045,  17  S.  Ct  609;  Railroad  Co.  v.  Pratt,  22  WalL  131,  22  L. 
830,  oolding  similarly  as  to  competent  evidence  put  before  jury; 
dissenting  opinion  in  Insurance  Co.  v.  Boon,  95  U.  S.  189,  24  L.  401, 
the  majority  holding  the  findings  In  the  cause,  under  peculiar  state 
of  facts,  were  subject  to  review;  ^tna  Ins.  Co.  v.  Ward,  140  U.  S. 
91,  35  L.  377,  11  S.  Ct  725,  reaffirming  that  Supreme  Court,  on  writ 
of  error,  has  no  concern  with  questions  of  fact,  or  weight  to  be 
given  properly  admitted  evidence;  rule  reaffirmed  In  Searcy  County 
V.  Thompson,  66  Fed.  93.  95,  98,  100.  27  U.  S.  App.  715,  where  cases 
bearing  on  subject  are  reviewed;  Distilling  Co.  v.  Gottschalk  Co.. 
66  Fed.  610.  24  U.  S.  App.  638,  where  parties  submit  cause  to  court 
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without  Jury,  and  court  makes  general  finding,  neither  correctness 
of  finding  nor  refusal  of  court  to  make  special  findings*  can  be  re- 
viewed on  writ  of  error;  Sayward  v.  Dexter,  72  Fed.  769,  44  U.  S. 
App.  376,  and  O'Hara  v.  Mobile,  etc.,  Ry.  Ck).,  76  Fed.  719,  40  U. 
S.  App.  471,  both  holding  rule  applies  to  appeals  from  Circuit  Ck>urt 
to  Circuit  Court  of  Appeals;  Parker  v.  Whittier,  91  Fed.  613,  63  U. 
S.  App.  40,  where  cause  was  submitted  to  Circuit  Court  without 
Jury,  Circuit  Court  of  Appeals,  on  writ  of  error,  cannot  examine 
evidence  and  supply  finding  on  material  issue.  Approved,  arguendo, 
in  Groves  v.  SenteU,  08  Fed.  225,  80  U.  8.  App.  882. 

14  WalL  481-488,  20  L.  728,  COLLINS  v.  RIGGS. 

Mortg^age. —  To  redeem  property  sold  under  a  mortgage,  for  less 
than  mortgage  debt,  the  whole  mortgage  debt  must  be  tendered  or 
paid  into  court,  and  not  merely  amount  of  sale,  p.  408. 

This  rule  Is  reaffirmed  In  the  following:  Jones  v.  Van  Doren, 
180  U.  S.  682,  82  L.  1080,  0  S.  Ct.  687,  McGough  v.  Sweetser,  87  Ala. 
865,  12  So.  164,  18  L.  R.  A.  472,  Hosford  v.  Johnson,  74  Ind.  482, 
and  Martin  v.  Frldley,  28  Minn.  16,  applying  rule  to  Junior  mort- 
gagees, who  sought  to  redeem  from  sale,  under  senior  mortgage; 
Bvans  v.  Kahr,  60  ICan.  722,  57  Pac  851,  where  mortgagor  sought 
to  redeem.  Approved,  arguendo.  In  Cunningham  v.  Macon,  etc, 
Ry.  Co.,  156  U.  S.  425,  88  L.  478,  15  S.  Ct  867,  holding  Junior  mort- 
gagees could  not  avoid  a  sale  without  tendering  reimbursement  to 
first  mortgage  creditors;  Sheffield  Co.  v.  Newman,  77  Fed.  784,  41 
XT.  S.  App.  766,  without  special  application.  Approved  as  a  rule 
of  equity  In  German  Bank  v.  Barham,  57  Ark.  586,  22  S.  W.  86,  and 
Fields  V.  Danenhower,  65  Ark.  888,  46  S.  W.  841,  48  L.  R.  A.  522, 
but  Is  limited  to  some  extent  by  statute  providing  lands  may  be 
redeemed  on  tender  of  amount  for  which  sold,  with  Interest.  See 
note  In  58  Am.  Dec  570. 

■ 

Mortgage. —  Party  ofTerlng  to  redeem  proceeds  upon  hypothesis 
that,  as  to  him,  the  mortgage  has  never  been  foreclosed;  therefore, 
he  can  only  lift  It  by  paying  it,  p.  488. 

Cited,  arguendo,  to  this  effect.  In  Sellwood  ▼.  Gray,  11  Or.  540,  5 
Pac  188. 

14  WalL  48fr-504,  20  L.  726,  UNITBD  STATBS  ▼.  POWBLL. 

Internal  revenue. —  Condition  in  distiller's  bond,  that  obUgors 
shall  in  all  respects  comply  with  laws  relating  to  business  of  dis- 
tillers, is  prospective  as  well  as  present,  and  applies  to  all  laws  in 
force  during  term  for  which  bond  was  given,  whether  enacted  be- 
fore or  after  Its  execution,  p.  601. 

Cited  and  relied  on  in  Soule  v.  United  States,  100  U.  S.  11,  25  L. 
587,  in  holding  obligors  on  collector's  bond,  liable  for  ganger's  fees 
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received  hj  collector,  although  power 
f erred  after  execntlon  of  bond;  to  sa 
▼.  M'Cartney,  1  Fed.  lOS,  and  Ohadwi 
766. 

Dlstlngnlshed  in  United  States  ▼.  Si 
holding  official  bond  of  distillers  does 
reimbursements  to  govemment  for  sa! 
passage  of  resolution  imposing  this  burc 


Internal  revenae. — "Distillery   w 
houses,  within  meaning  of  resolution 
prietors  of  "  bonded  warehouses  "  to  r 
expenses  and  salary  of  storekeepers  I 

Miscellaneous. —  Cited  in  United  S 
G04,  and  Whitehead  ▼.  Fisher,  64  Te 

14  WaU.  604-610,  20  L.  729,  PHCENIX 

Insnranca  may  be  elTecte^  in  name  o 
bosiness  is  carried  on  by  and  for  use  i^* 

Cited  and  relied  on  In  California  Ine^ 
410,  83  L.  786,  10  8.  Ct  869,  holding 
Insure  in  its  own  name,  goods  held  in 
Dec  618. 

Insurance. —  Sale  by  retiring  partn 
interest  in  firm,  is  not  a  breach  of 
▼old  if  property  is  conveyed  without 

Approved  and  followed  in  Texas  Ba: 
Tex.  412,  26  Am.  Rep.  801.    See  note,  88 

14  WaU.  611-^1,  20  L.  781,  OORHAM 

Patents.— Law  authorizing  grant  of 
intended  to  give  encouragement  to  d 
plated  appearance,  rather  than  utility,  p 

Cited  and  applied  in  Wood  ▼.  Dolbey, 
where  patentee  was  protected  in  his  pa 
settings;  Untermeyer  v.  Freund,  87  Fed. 
protected  where  it  presents  a  different 
anjrthing  preceding  It,  and   creates 
originator,  even  though  it  does   not 
other  designs;  Red  way  ▼.  Ohio  Stov 
Smith  V.  Stewart,  66  Fed.  482,  holding 
of  novelty  is  small;  Anderson  v.  Sain 
for  mantel  was  held  patentable,  altho 
make  up  same  had  been  in  use  before, 
authorities,  in  Foster  v.  Crossin,  44 
patentable,  must  be  new  and  original. 
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Distinguished  In  Smith  v.  Whitman  Co.,  148  TJ.  S.  678,  37  L.  fV)0. 
13  S.  Ct  770,  holding,  in  some  cases,  where  new  shape  or  configura- 
tion of  article  of  manufacture  is  claimed  in  patent,  its  utility  may 
be  an  element  for  consideration  in  determining  yalldity  of  patent: 
Post  V.  Richards  Co.,  26  Fed.  619,  mere  substitution  of  one  material 
for  another  in  construction  of  article  for  ornament,  the  ornament 
to  be  of  any  approved  form,  cannot  be  patentable. 

> 

Patents. —  It  is  the  new  thing  produced,  regardless  of  the  man- 
ner of  production,  which  the  law,  allowing  patents  for  designs,  re- 
gards and  protects,  p.  525. 

Cited,  arguendo,  in  Western  Blectric  Co.  t.  Odell,  18  Fed.  323,  in 
holding  design  patents  require  as  high  a  degree  of  exercise  of  In- 
ventive faculty  as  do  utility  patents;  Britton  ▼.  White  Co.,  61  Fed. 
97,  without  special  application. 

Patents. —  Designs  are  identical,  within  meaning  of  patent  act  if 
they  are  so  similar  as  to  present  same  appearance  to  an  ordinary 
observer,  p.  527. 

Cited  and  relied  on  in  McLean  v.  Fleming,  96  U.  S.  256,  24  L.  832. 
in  determining  whether  trademarks  were  identical;  to  same  effect 
in  dissenting  opinion  in  Manufacturing  Co.  v.  Trainer,  101  U.  S.  64. 
25  L.  997,  the  majority  holding,  under  facts,  trademarks  were  not 
similar;  Smith  v.  Whitman  Co.,  148  XJ.  S.  679,  37  L.  609.  13  S.  Ct  770. 
applying  rule  where  patent  for  saddle  design  was  alleged  to  be  for 
design  identical  with  one  already  patented;  Gllman  v.  Libbey,  4 
Cliff.  478,  F.  C.  5,445,  trademarks  are  identical  if  resemblance  is 
such  as  to  deceive  ordinary  purchasers,  and  cause  them  to  purchase 
the  one  manufacture,  supposing  it  to  be  the  other;  to  same  effect 
are  Liggett  Tobacco  Co.  ▼.  Hynes,  20  Fed.  884,  Oodillot  v.  American 
Grocery  Co.,  71  Fed.  874,  875,  Lawrence  Mfg.  Co.  v.  Lowell  Mills, 
129  Mass.  328,  37  Am.  Rep.  365,  and  Kann  v.  Diamond  Steel  Co.. 
89  Fed.  707,  61  U.  S.  App.  25;  Whittall  v.  Lowell  Co.,  79  Fed.  793, 
holding  a  design  which  imitates  the  figures  of  a  patented  design 
in  their  characteristics,  and  produces  same  general  appearance,  in- 
fringes, though  imitative  figures  are  much  smaller  than  those  of 
patent;  Jennings  v.  Kibbe,  20  Blatchf.  354,  10  Fed.  670,  applying 
rule  in  suit  for  Infringement  of  letters-patent  for  designs,  one  for  a 
"  lace  ruching."  and  the  other  for  a  "  fringed  lace  fabric; "  Perry 
V.  Starrett  19  Fed.  Cas.  296,  where,  under  rule,  designs  for  stoves 
in  question  were  held  dissimilar;  Tomkinson  v.  Willets  Co.,  23  Fed. 
896,  a  slight  deviation  in  details  will  not  relieve  from  allegation  of 
similarity;  Dreyfus  v.  Schneider,  25  Fed.  481,  and  Ripley  v.  Glass 
Co.,  49  Fed.  930,  reafllrra  and  follow  rule;  Paine  v.  Snowden,  50 
Fed.  778,  8  U.  8.  App.  122,  affirming  46  Fed.  190,  applying  rule  in 
holding  design  for  chair  back,  not  distinguishable  from  desi^ 
previously  patented;  Anderson  v.  Monroe,  58  Fed.  399,  400,  17  U. 
S.  App.  184,  reversing  S.  C,  55  Fed.  404,  where  patent  for  a  mantel 
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design  was  held  not  to  be  an  Infringement  on  patent  for  atanllar 
design,  previonsly  granted;  Kraus  y.  Fltzpatrlck,  34  Fed.  89,  and 
New  York  Belting  Co.  v.  New  Jersey  Co.,  63  Fed,  816,  11  XT.  S. 
App.  637,  where  patent  for  design,  readily  distinguishable  from 
design  in  prior  patent,  was  held  valid;  Falk  ▼.  Donaldson,  67  Fed. 
36,  where  a  lithograph,  which,  to  eye  of  ordinary  observer,  repro- 
duced material  parts  of  copyrighted  photograph,  was  held  an  in- 
fringement, although  it  was  not  an  exact  copy.  Approved,  ar- 
guendo, in  Gone  v.  Morgan  Co.,  6  Fed.  Cas.  260,  Miller  v.  Smith, 
5  Fed.  365,  and  Smith  v.  Stewart,  66  Fed.  483,  without  special  ap- 
plication; Britton  ▼.  White  Co.,  61  Fed.  98,  little  weight  should  be 
attached  to  evidence  of  experienced  designers  on  question  of  in- 
fringement, since  they  are  liable  to  be  biased  by  the  trained  ob- 
servation of  the  specialist;  note,  23  Am.  Bep.  80. 

Modified  in  Dryfoos  v.  Friedman,  21  Blatchf.  666,  18  Fed.  826, 
holding  articles  must  present  same  appearance  to  eye  of  person 
acquainted  with  article  and  its  use. 

Miscellaneous. —  Cited  incidentally  In  Williams  v.  Brooks,  60  Conn. 
286. 

14  Wan.  681-636,  20  L.  738,  MOBQAN  ▼.  UNITED  STATES. 

United  States. —  Power  to  give  or  withhold  relief,  where  dalm  Is 
founded  on  wrongful  proceedings  of  an  officer  of  the  government, 
rests  with  Congress,  p.  634. 

Cited  with  approval  in  Schilllnger  v.  United  States,  166  U.  S. 
167,  30  L.  110,  16  S.  Ct  86,  holding  Court  of  Claims  has  no  juris- 
diction of  dalm  against  government  for  a  mere  tort;  to  same  effect 
United  States  v.  Berdan  Arms  Co.,  166  U.  S.  666,  39  L.  634,  16  &  Ct 
424,  and  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  601, 16  S.  Ct  446,  both 
holding,  without  consent  of  Congress,  suit  cannot  be  maintained 
against  the  United  States  f6r  infringement  of  a  patent 

Shipping. —  Under  charter  whereby  the  government  assumes  war 
risks  and  owners  marine  risks  of  vessel  chartered  to  government 
in  time  of  war,  loss  of  vessel  must  be  borne  by  owners  where  she 
is  stranded  In  attempting  to  cross  a  bar,  at  the  order  of  the  govern- 
ment quartermaster,  and  against  advice  of  captain,  tiie  risk  being 
taken  because  of  urgent  heed  of  troops,  p.  634. 

FoUowed  in  Beybold  v.  United  States,  16  WalL  206,  21  L.  68,  a 
similar  case,  vessel  being  wrecked  by  Ice  while  pcooeedlng  ukler 
orders  from  government 

14  WalL  535-660,  20  L.  753,  UNITED  STATES  v.  JUSmOB. 

United  States. —  Where  claimant  against  government  volmitarily 
submits  his  claim  to  properly  constituted  commission,  whi^  ftiids 
sum  due  thereon,  and  he  accepts  same,  he  cannot  afterwards  sastals 
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claim  in  Court  of  Olalms  for  further  sum,  even  though  he  gave 
no  receipt  in  full,  p.  549. 

Cited  and  relied  on  in  Savage  ▼.  United  States,  92  U.  S.  388,  23 
L.  662,  holding  where  holder  of  treasury  notes  accepted  payment 
for  same  in  depreciated  legal-tender  notes,  although  under  protest, 
he  thereby  waived  all  further  claim  against  the  government;  United 
States  ▼.  Martin,  94  U.  S.  404,  24  L.  129,  where  a  receipt  in  full 
for  a  claim  against  the  government,  although  less  amount  was 
received  than  was  claimed,  was  held  to  bar  any  further  claim;  to 
same  effect  in  Pray  v.  United  States,  106  U.  S.  595,  27  L.  265,  1 
S.  Ct  484.  Referred  to,  arguendo,  in  Mason  ▼.  United  States,  17 
WalL  78,  21  L.  566,  holding  where  contractor,  at  suggestion  of  com- 
mission appointed  to  adjust  claims  between  government  and  con- 
tractors, modifies  his  original  contract  and  executes  modified  con- 
tract, he  can  claim  no  damages  for  breach  of  original  contract; 
Chicago,  etc.,  Ry.  Co.  v.  Clark,  92  Fed.  977,  in  discussion  as  to 
effect  of  acquiescence  in  an  account  stated. 

Distinguished  in  Piatt  v.  United  States,  22  WalL  509,  22  L.  862, 
where  by  law  the  amount  which  the  accounting  oflicers  could  allow 
claimant  was  fixed  and  the  claimant  had,  therefore,  no  option  tai 
the  matter. 

14  WalL  560-658,  20  L.  789,  UNITED  STATES  v.  HUNT. 

Army  and  navy. —  Practice  of  war  department  in  recognizing 
a  distinction  between  brevet  rank  and  regular  rank  Is  warranted 
by  law;  hence  act  of  1865,  increasing  commutation  price  of  officer's 
subsistence,  excepting  officers  above  rank  of  brevet  brigadier,  ex* 
eludes  a  regular  brigadier-general,  pi.  552. 

Not  cited. 

14  Wall.  553-4S64,  20  L.  724,  TURNER  v.  SMITH. 

Intamal  revenua.— Acts  of  June  7,  1862,  and  February  6,  1868. 
relating  to  collection  of  direct  taxes  in  insurrectionary  districts,  ex- 
plained and  construed,  p.  561. 

Referred  to,  arguendo,  in  United  States  v.  Lee,  106  U.  S.  203,  27 
L.  175,  1  S.  Ct  246. 

Intemal  revenaa. —  Under  act  of  February  6,  1863,  providing  for 
collection  of  taxes  in  insurrectionary  districts,  tax  commissioners 
were  not  bound  to  hunt  up  owners  of  real  property  before  pro- 
ceeding to  collect  tax  on  land  by  sale  thereof,  p.  563. 

Reaffirmed  in  Keely  v.  Sanders,  99  U.  S.  445,  25  L.  828,  tt  ia 
duty  of  owners  to  pay  tax  when  due. 

Taxation. —  Where  land  is  sold  for  a  tax  which  is  a  tax  on  land 
and  all  estates  connected  therewith,  such  as  a  rent  charge,  the  pur- 
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diaser  takes  free  of  such  interests,  land  only  being  subject  to  right 
of  redemption,  p.  563. 

Cited,  arguendo,  in  Hefner  t.  Northwestern  Ina.  Oo^  123  U.  S. 
751,  31  L.  311,  8  S.  Ot  338,  to  eflTect  that  a  purchaser  under  a  tax 
sale  receives  a  new  and  independent  title  under  grant  from  soyereign 
authority,  which  extinguishes  all  prior  titles  and  incumbrances  of 
private  persons;  Hussman  y.  Durham,  165  U.  8.  148,  41  L.  665.  17 
S.  Ct  254,  there  is  no  privity  between  the  holder  of  the  fee  and 
one  who  claims  a  tax  title  upon  land. 

14  WalL  564r4^,  20  L.  T40,  GBBGG  ▼.  MOSS. 

Appeal  and  error. —  Judgment  will  not  be  reversed  because  of 
rejection  of  testimony  in  trial  court*  harmless  to  person  offering 
same,  p.  569. 

Reaffirmed  in  Hombuckle  v.  Stafford,  111  U.  S.  894,  28  L.  470, 
4  S.  Ct  518;  approved  in  Lancaster  v.  Collins,  115  U.  S.  227,  29 
L.  375,  6  S.  Ct.  85,  holding  nO  Judgment  should  be  reversed  for 
errors  which  did  not  prejudice  rights  of  party  against  whom  ruling 
was  made;  to  same  effect  are  Sanger  ▼.  Flow,  48  Fed.  157,  4  U.  & 
App.  32,  United  States  v.  Shapleigh,  54  Fed.  137,  12  U.  S.  App. 
26,  Sipes  V.  Seymour,  76  Fed.  118,  40  U.  S.  App.  186,  and  Fisher 
V.  State.  1  rennewiU,  391,  41  Ati.  185. 

Appeal  and  error. —  Findings  of  fact  by  Jury  are  conclusive  on 
Appellate  Court  in  error,  p.  569. 

Cited  and  relied  on  in  Tyler  t.  Ahgevine,  15  Blatchf.  548,  F.  C. 
14,306,  holding  findings  of  fact  by  referee  in  bankruptcy  could  not 
be  reviewed  on  writ  of  error;  dissenting  opinion  in  St  Louis,  etc.. 
By.  Co.  V.  Whittle,  74  Fed.  312,  40  U.  S.  App.  23,  whether  there  be 
sufficient  evidence  to  support  an  allegation  is  a  question  for  the 
Jury;  Newcomb  v.  White,  5  N.  Mex.  438,  23  Pac.  672,  reaffirms  rule. 

Novation. —  Where  A.  lent  money  to  B.  and  C,  all  three  being 
members  of  a  partnership,  and  subsequently  the  several  partners 
by  agreement  mutually  stated  their  respective  contributions  to  the 
partnership,  fact  that  A.  agreed  to  treat  this  money  as  an  advance 
to  the  partnership  absolves  B.  and  C.  from  liability,  and  it  is  im- 
material that  A  did  not  add  the  amount  lent,  to  his  statement,  pp. 
567,  569. 

14  WalL  570-678,  20  L.  743,  PHILPOT  ▼.  GRUNINGBB. 

Contracts. —  Distinction  between  motive  of  entering  into  a  con- 
tract and  its  consideration,  discussed,  p.  576. 

Cited,  arguendo,  in  Morris  v.  Norton,  75  Fed.  926,  43  U.  S.  App. 
739,  holding  motive  for  making  a  promise  may  be  something  en- 
tirely different  from  act,  or  forbearance  or  promise  thereof,  which 


829  Motes  on  U.  B.  Reports.  14  WalL  579-606 

is  offered  and  accepted  in  exchange  for  promise;  Peck  Go.  v.  8tratton« 
96  Fed.  744,  where  party  sought  to  avoid  contract  for  want  of 
consideration  on  ground  that  he  had  not  received  benefits  from 
contract  what  other  party  thereto  had  led  him  to  believe  would  be 
received;  Howard  College  v.  Turner,  71  Ala.  432,  46  Am.  Bep.  828, 
Standley  v.  Noi-thwestern  Ins.  Ck>.,  95  Ind.  259,  Warey  v.  Porst  102 
Ind.  212,  26  N.  B.  89,  and  Nunn  v.  Larkey,  1  Tex.  App.  Oiv.  778,  all 
refer  to  principal  case  for  this  discussion. 

Contracts.—  Nothing  is  consideration  that  is  not  regarded  as  such 
by  both  parties  to  a  contract  at  time  of  entering  into  same,  p.  577. 

Cited  and  applied  in  Fire  Ins.  Co.  v.  Wickham,  141  U.  8.  579,  85 
L.  867,  12  S.  Ct  88,  holding  the  mere  presence  of  some  incident  to 
a  contract  which  might,  under  certain  circumstances,  be  upheld  as 
consideration  for  a  promise,  does  not  necessarily  make  it  the  con- 
sideration for  the  promise  in  that  contract  Cited  in  Seymour  v. 
Malcolm  Lumber  Co.,  68  Fed.  962,  16  U.  8.  App.  246,  without  special 
application. 

Contracts. —  A  consideration  moving  to  A.  and  B.,  with  whom  C. 
afterwards  enters  into  partnership,  and  of  which  consideration 
C.  thus  gets  the  benefit,  will  support  a  promise  by  C,  p.  578. 

Cited  in  collection  of  authorities  in  Lamp  Co.  v.  Manufacturing 
Co.,  64  Mo.  App.  118,  holding  sufficiency  of  consideration  depends  on 
quality  thereof,  not  quantity. 

Miscellaneous. —  Cited  in  Proctor  v.  Snodgrass,  6  Ohio  C  C.  556, 
but  not  in  point 

14  WalL  57fr-606,  20  L.  779,  THB  DBLAWABB. 

Carriers. —  Bill  of  lading  acknowledges  bailment  of  goods,  and  is 
evidence  of  contract  for  safe  custody,  due  transport  and  right  de- 
livery of  same,  upon  terms  as  to  freight  therein  described,  extent 
of  obligation  being  specified  in  the  instrument,  pp.  596,  600. 

This  definition  is  cited  with  approval  in  Bobinson  ▼.  Memphis, 
etc.,  By.  Co.,  9  Fed.  133,  The  Tongay,  55  Fed.  331,  and  The 
Henry  Hyde,  82  Fed.  682;  The  Caledonia,  43  Fed.  685,  holding  where 
bill  of  lading  is  accepted  without  objection  it  is  the  real  contract 
by  which  the  mutual  obligations  of  the  parties  is  to  be  governed. 
Cited  in  The  Guiding  Star,  62  Fed.  411,  22  U.  8.  App.  344,  but 
without  special  application;  Woodruff  v.  Havemeyer,  106  N.  Y.  134, 
12  N.  B.  630,  holding  bill  of  lading,  in  general,  is  binding  upon  and 
protects  all  parties  who  by  means  or  under  it,  become  owners  or 
custodians  of  goods.  See  notes,  38  Am.  Dec  408,  409,  and  56  Am. 
Dec  679. 

Shipping. —  Goods  stowed  on  deck  contrary  to  custom,  requiring 
them  to  be  stowed  in  hold,  if  Jettisoned  will  not  be  considered  lost 
by  perils  of  sea,  p.  598. 
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Cited  in  Wood  t.  The  Sallie  0.  Morton,  30  Fed.  Gas.  476,  The 
Schooner  May  and  Bva,  6  Fed.  629,  and  Wellman  y.  Morse,  76  Fed. 
577,  83  U.  S.  App.  610,  as  bearing  on  question  when  owners  of  a 
deck  load  which  has  been  jettisoned  for  common  benefit  are  en- 
titled to  a  general  ayerage  contribution.  See  notes,  17  Am.  Dec 
236,  and  41  Am.  Dec.  284. 

Bvldence. —  Beoeipts  which  are  mere  acknowledgments  of  pay- 
ment or  deliyery  are  prima  fade  eyldence  of  snch  facts  only,  and 
may  be  contradicted  by  parol;  otherwise  as  to  receipts  containing 
a  promise  to  do  something  In  relation  to  the  thing  deliyered,  p.  60L 

Reaffirmed  in  Rowe  y.  Bentley,  29  Gratt  759. 

Shipping. —  A  **  clean  '*  bill  of  lading  imports  that  goods  are  to 
be  stowed  under  deck,  and  that  master  is  to  see  that  they  are 
properly  stowed,  p.  602. 

Rule  reaffirmed  in  The  New  Orleans,  26  Fed.  45,  and  The  Sprott, 
70  Fed.  881.    See  note,  45  Am.  Dec.  106. 

Distinguished  in  The  William  Crane,  50  Fed.  445,  where  cotton 
was  stowed  between  main  and  upper  deck  in  a  protected  place. 

CarrlerB  are  not  liable  on  bills  of  lading  if  party  to  whom  glyen 
had  no  goods,  or  the  goods  described  were  neyer  deliyered  to 
carrier  or  his  agent,  p.  602. 

Cited  and  relied  on  in  Witzler  y.  Collins,  70  Me.  298»  299,  85  Abl 
Rep.  330,  881,  holding  owners  of  yessel  responsible  only  fOr  goods 
described  in  bill  of  lading  and  deliyered  Into  custody  of  master  at 
accustomed  place  of  receipt.  Cited  In  LoulsyiUe  Trust  Co.  y.  Louis- 
ville, etc.,  Ry.  Co.,  75  Fed.  457,  43  U.  S.  App.  550,  as  authority  for 
holding  that  Supreme  Court  rule  is  that  bill  of  lading  issued  without 
receiving  goods  is  void  Into  whosesoever  hands  it  may  come;  The 
Eugene,  88  Fed.  224,  holding  suit  in  rem  Is  not  maintainable  for 
breach  of  an  executory  contract  to  carry  a  passenger  on  a  particular 
vessel,  where  vessel  has  never  entered  on  performance  thereof;  The 
Humboldt,  86  Fed.  352,  holding  lien  does  not  attach  to  vessel  on  an 
agreement  to  solicit  business  for  ship.    See  note,  38  Am.  Dec.  413. 

Modified  in  Smith  v.  Mo.  Pac.  Ry.  Co.,  74  Mo.  App.  55,  holding 
where  carrier  himself  issues  bill  of  lading  it  is  valid  in  hands  of 
third  parties,  though  goods  were  not  in  fact  received  by  carrier. 

Customs  and  usages. —  Evidence  of  usage  is  admissible  in  mer- 
cantile contracts  to  prove  that  words  in  which  contract  is  expressed 
are  used  in  a  particular  sense  different  from  sense  which  they 
ordinarily  import;  It  may  be  Introduced  to  explain  what  Is  ambig- 
nous,  but  never  to  vary  or  contradict  what  is  plain,  p.  603. 

Cited  and  relied  on  in  TumbuU  v.  Bank,  4  Woods,  195.  16  Fed. 
147,  holding  where  contract  provided  consignees  were  to  take  goods 
''from  alongside,"  evidence  was  Inadmissible  to  show  that  goods 
were  to  be  delivered  otherwise  than  where  ordinary  appliances  oi 
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■hip  would  leave  them  in  discharging;  Lonlsyille,  etc,  Oa  t.  Rogers, 
20  Ind.  App.  699,  49  N.  B.  972,  holding  evidence  of  usage  not  admis- 
sible to  vary  positive  stipulations  in  bill  of  lading.  See  note,  8 
Am.  Dec  151. 

Xvidenoe — Shipping. —  Parol  evidence  Is  inadmissible  to  vary 
plain  terms  of  written  contract;  therefore  inadmissible  to  show  that 
a  shipper  consented  that  goods  be  stowed  on  deck,  bill  of  lading 
being  dean,  p.  004. 

Cited  and  applied  in  Grace  v.  Am.  Central  Ins.  Co.,  109  V.  8. 
288,  27  L.  934,  8  S.  Ct  210,  holding  insurance  contract,  embodying 
la  clear  and  positive  terms  the  intention  of  parties,  cannot  be 
varied  by  evidence  of  usage  or  custom;  Seits  v.  Brewers*  Co.,  141 
U.  &  518,  85  L.  840,  12  &  Ct  48,  holding  silence  of  contract  on 
point  whidi  might  have  been  embodied  therein  will  not  admit 
parol  evidence  In  regard  thereto;  Robinson  v.  Memphis,  etc.,  Ry.  Co., 
•  Fed.  180,  Bsp«y  v.  Blanks,  9  Fed.  482,  Louisville,  etc,  Ry.  Co. 
T.  Wilson,  119  Ind.  855,  21  N.  B.  842,  4  L.  R.  A.  246,  and  n.,  and 
The  Golden  Rule,  9  Fed.  334,  applying  rule  to  bill  of  lading;  The 
New  Orleans,  26  Fed.  46,  similar  in  facts  to  principal  case;  The 
Augustine  Kobbe,  87  Fed.  699,  and  County  of  Johnson  v.  Wood,  84 
Mow  515,  where  written  contract  was  held  to  have  merged  all 
previous  oral  agreements;  Meyer  v.  Pacific  Mail  Steamship  Co.,  58 
Fed.  925.  where  exceptions  were  sustained  to  answer  setting  up 
mutual  mistake  in  terms  of  bill  of  lading;  Gibbons  v.  Robinson,  63 
Mich.  158,  29  N.  W.  536,  so  far  as  bill  of  lading  is  an  undertaking 
to  transport  and  deliver  goods  as  therein  stipulated.  In  absence  of 
fraud  or  mistake,  its  terms  cannot  be  altered  by  parol  proof;  Wells- 
Fargo  Co.  V.  Fuller,  4  Tex.  Civ.  App.  222,  23  S.  W.  413,  holding  where 
bill  of  lading  is  silent  as  to  route  by  which  goods  are  to  be  sent, 
parol  evidence  that  shipper  directed  a  different  route  than  one 
selected  by  carrier  is  inadmissible.  Approved,  arguendo.  Bells  v. 
St  Louis,  etc,  Ry.  Co.,  52  Fed.  905,  without  particular  application. 
See  monographic  note,  38  Am.  Dec.  4ia 

Modified  in  Witzler  v.  Collins,  70  Me.  301,  35  Am.  Rep.  333,  holding, 
as  between  parties  to  bill  of  lading,  evidence  Is  competent  on  part 
of  carrier  to  contradict  the  admission  in  the  bill  that  goods  were 
received  in  good  condition. 

Miscellaneous. —  Cited  in  Mo.  Pac  Ry.  Co.  v.  McFadden,  154  U.  S. 
161,  38  L.  946,  14  8.  Ct  991,  as  bearing  on  question  when  liabiUty  of 
common  carrier  begins.  Cited  incidentally  In  The  Queen  of  the 
Pacific,  75  Fed.  7a  Cited  in  Leitch  v.  Atlantic  Ins.  Co.,  66  N.  Y. 
HO,  not  in  point  See  note,  47  Am.  Dec  662,  collecting  authorities, 
holding  ships  are  common  carriers. 

14  Wan.  607-618,  20  L.  756,  LBARY  v.  UNITED  STATES. 

Shipping.— Where  entire  vessel  is  let  to  charterer  with  transfer 
to  him  of  its  command  and  possession,  the  charter-party  is  contract 
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for  lease  of  Tessel,  and  charterer  will  be  considered  as  own^  for 
the  Yoyage  or  serrlce  stipulated,  p.  610. 

Cited  and  applied  in  United  States  y.  Shea,  152  U.  S.  186.  88  L. 
406,  14  S.  Ot.  521,  where  govemment  was  held  liable  for  compen- 
sation for  Tessel  so  hired  during  time  it  was  being  repaired  be- 
cause of  a  collision  while  under  control  of  officers  of  goyemment; 
Somes  y.  White,  65  Me.  546,  20  Am.  Rep.  721,  holding  general 
owners  of  yessel  not  liable  for  damages  occasioned  by  a  collision, 
happening  through  fault  or  negligence  of  master  who  controls  her 
pro  hac  yice  and  is  sailing  her  *'  on  shares; "  The  Daniel  Bums,  52 
Fed.  160,  where  owners  haye  let  canal-boat  and  haye  sent  a  man 
therewith,  he  haying  nothing  to  do  with  control  thereof,  they  will 
not  be  held  liable  for  a  shortage  in  a  cargo  of  grain;  l%e  New 
York,  93  Fed.  497,  holding  further  as  to  liability  of  charterers  where 
yessel  has  been  demised  to  them.  Approyed,  arguendo,  in  The 
Bombay,  38  Fed.  513,  but  holding  ship  liable  for  coal  furnished 
in  a  foreign  port,  parties  furnishing  same  haying  no  knowledge 
of  charter-party. 

Shipping. —  Where  charter-party  merely  proyides  for  the  let  of 
yessel,  owner  retaining  possession  and  command,  contract  Is  for 
special  senrice  to  be  rendered  by  oymer  of  yessel,  p.  610. 

Cited  and  relied  on  in  The  T.  A.  Goddard,  12  Fed.  178,  holding  such 
a  charter-party  constituted  a  contract  of  affreightment  only,  and  not 
a  demise  of  yessel  to  charterers;  The  Craigallion,  20  Fed.  750,  holding 
owners  of  yessel,  under  such  charter,  liable  for  negligence  of  master 
and  crew  which  resulted  in  Injury  to  cargo;  Hagar  y.  Clark,  78  N. 
Y.  51,  and  Ross  y.  Charleston,  etc.,  Co.,  42  S.  C.  452,  20  S.  B.  287, 
reaffirm  rule;  The  L.  L.  Lamb,  31  Fed.  32,  where  yessel  was 
chartered  to  be  accompanied  by  owner  and  master,  but  crew  to 
be  paid  by  charterers,  seamen  do  not  lose  their  lien  on  ship  for 
wages  eyen  If  they  had  knowledge  of  contract  between  own^  and 
charterer;  The  Nicaragua,  71  Fed.  726,  and  The  Terrier,  78  Fed. 
267,  owners  must  part  with  possession,  command  and  nayigatlon 
of  yessel  in  order  that  the  letting  be  considered  a  demise  of  her; 
Bramble  y.  Culmer,  78  Fed.  502,  42  U.  S.  App.  303,  when  owners  haye 
retained  control  of  yessel  they  are  liable  for  damages  caused  by 
acts  of  an  Incompetent  pilot  furnished  by  charter^';  BTOongli  y. 
Bopner,  87  Fed.  535,  holding  owners  liable  for  Injuries  to  steredore 
caused  by  negligence  of  crew  hired  by  them  and  under  tfa^  oon- 
troL    See  monographic  note,  13  Am.  Dec  88. 


Shipping. —  In  cbarttf-party.  whereby  United  States  hired 
owner  stipulating  that  goyemment  should  fiMtemnlfy  him  for  **  any 
extraordinary  marine  risk,**  held,  that  striking  on  fluke  of 
anchor  in  harbor  was  not  such,  pp.  612»  613. 
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14  Wan.  613-^20.  20  L.  746,  BRSKINB  t.  HOHNBAOH. 

Xntanial  rerenae. —  Collector  cannot  refuse  to  enforce  an  as- 
sessment regularly  made  hj  assessor  within  his  jurisdiction,  p. 
616. 

Cited  and  applied  In  Baffin  ▼.  Biason,  16  WalL  676,  21  L.  198. 
holding  the  warrant  of  the  assessor  is  a  Justification  to  collector  for 
distraining  and  selling  taxpayer's  property,  on  his  refusal  to  pay 
assessment;  Harding  v.  Woodcock,  137  U.  S.  46,  34  L.  681,  11  S.  Ct. 
7,  and  In  re  Tyler,  149  U.  a  187,  87  L.  697,  IS  a  Ot  791,  the  duty 
of  the  collector  is  purely  ministeriaL 

Officers. —  Where  ministerial  officer  acts  on  an  order  or  process 
which  is  regular  on  its  face  and  comes  from  an  officer  or  tribunal 
having  Jurisdiction  to  issue  it,  the  officer  is  protected  in  its  regular 
enforcement,  although  officer  or  tribunal  in  reaching  conclusions 
upon  which  order  was  issued  may  have  committed  serious  error, 
p.  617. 

Cited  and  applied  hi  Stutsman  County  ▼.  Wallace,  142  U.  S.  809. 
36  L.  1024,  12  S.  Ct  232,  and  Tyler  Y.  Cass  County,  1  N.  Dak.  394. 
48  N.  W.  238,  in  holding  county  treasurer  free  from  liability  when  he 
had  sold  land  for  taxes  under  warrant  erroneously  issued  by 
assessor;  First  Nat  Bank  t.  Waters,  19  Blatchf .  248,  7  Fed.  157,  Moss 
y.  Cummings,  44  Mich.  362,  Bird  y.  Perkins,  33  Mich.  32,  Nowell 
y.  Tripp,  61  Me.  430,  14  Am.  Rep.  676,  and  Dixwill  y.  Jones,  2  Dill. 
186,  F.  C  3,937,  all  applying  rule,  as  in  principal  case,  to  collection 
made  by  tax  collector  on  assessment  apparently  regular;  Mehlln 
y.  Ice,  66  Fed.  16,  12  U.  S.  App.  306,  holding  sufficiency  of  eyidenco 
to  warrant  the  issuance  of  a  writ  of  ejectment  cannot  be  inquired 
into  in  action  against  officer  for  enforcing  same;  dissenting  opiniou 
in  Leachman  y.  Dougherty,  81  HI.  328,  the  majority  holding  tax  col- 
lector not  protected  by  warrant  when  he  knows  of  facts  which 
render  it  yoid;  Barr  y.  Combs,  29  Or.  401,  46  Pac.  777,  and  Holdredge 
T.  McCombs,  —  Kan.  — ^  66  Pac.  687,  applying  principle  to  leyy  made 
by  sheriff,  holding  eyidence  to  charge  him  with  knowledge  that 
Judgment  on  which  execution  was  based  had  in  fact  been  paid, 
was  inadmissible  in  action  for  illegal  seizure;  Winchester  y.  Byerett, 
80  Me.  638,  6  Am.  St  Rep.  229,  16  AtL  697,  1  L.  R.  A.  426,  holding 
Judgment  creditor  not  liable  in  trespass  for  refusing,  on  notice  that 
Judgment  debtor  is  married  woman,  to  release  her  from  arrest  al- 
ready made  by  officer  on  execution  regularly  issued  on  Judgment 
recoyered  against  her  as  single  woman,  before  court  of  competent 
Jurisdiction;  Atwood  y.  Atwater,  43  Neb.  166,  61  N.  W.  677,  holding 
error  of  Judgment  does  not  subject  Judicial  officer  to  action  for 
damages;  Henline  y.  Reese,  64  Ohio  St  605,  66  Am.  St  Rep.  739.  44 
N.  B.  270,  holding  ministerial  officer  may  safely  serye  process,  regu- 
lar in  form,  although  he  may  know  court  was  without  Jurisdiction 
to  issue  same;  Marks  y.  Sulliyan,  9  Utah,  18,  19,  33  Pac.  226,  20  L. 
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R.  A.  593,  case  of  a  constable  acting  on  a  warrant,  legal  on  Its  f^ce. 
Cited,  arguendo,  in  McGraw  t.  Welcb,  2  Oola  290,  In  discussing 
liability  of  constable  for  seizure  of  goods  nnder  defectlTe  writ  of 
attachment  Cited  with  approval  In  Milan  ▼.  TiUson,  17  Fed.  Gas. 
281,  holding,  nnder  facts,  owner  of  property  sold  by  tax  collector  for 
taxes,  cannot,  on  suit  against  coUector,  for  yalue  of  same,  Introdnei* 
evidence  to  show  no  tax  was  due  at  time  assessment  was  made. 
Cited,  arguendo.  In  In  re  Anderson,  94  Fed.  495,  and  Mathews  v. 
Densmore,  48  Mich.  483,  6  N.  W.  871,  without  special  application. 
See  monographic  note,  21  Am.  Dec.  190,  191,  196,  196;  also  note,  60 
Am.  Dec  899. 

Distinguished  in  Philadelphia,  etc.,  By.  Co.  t.  Kenney,  19  Fed. 
Cas.  485,  on  ground  that  officer,  upon  whom  ministerial  officer  re- 
lied for  authority,  acted  without  jurisdiction;  Shepard  y.  Birth,  53 
Ind.  108,  where  evidence  showed  that  tax  collector  had  seized  and 
damaged  or  consumed  property  to  an  extent  greater  than  the  amount 
of  the  verdict. 

Judgment  should  not  be  arrested  and  r^leader  awarded  in  case 
where  two  pleas  present  substantially  the  same  issue,  and  replica- 
tion to  one  Joins  issue  on  the  merits,  while  replication  to  other  pre- 
sents an  immaterial  issue,  all  issues  being  found  for  plalntiir,  p.  818. 

See  note  to  4  McCrary,  465. 

Pleading. —  Bffect  of  replication  de  Injuria,  considered,  p.  618. 

Miscellaneous. —  Cited  incidentally  In  Crystal  Spring  Ck>.  ▼.  Cox, 
49  Fed.  561,  6  U.  S.  App.  42. 

14  WaU.  620-853,  20  L.  860,  MOWBY  v.  WHITNEY. 

Patent  to  Whitney  for  improvement  in  manufacture  of  car  wneels 
held  to  be  a  patent  for  a  process,  not  a  combination,  p.  841. 

Cited  in  Risdon  Works  v.  Medart,  158  U.  S.  75,  39  L.  902,  15  S. 
Ct  748,  and  New  Process  Co.  v.  Maus,  20  Fed.  729,  as  an  instance 
where  patent  was  issued  for  process,  involving  chemical  effects  or 
combinations;  Cary  v.  Ix>vell  Mfg.  Co.,  31  Fed.  846,  where  patent 
for  process  for  strengthening  and  making  elastic  steel  wire  was 
sustained;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89  Fed.  753,  755, 
holding  a  process  for  preparing  blast  furnace  metal  for  use  in  a 
converter,  patentable. 

Distinguished  in  Am.  Strawboard  Co.  v.  Elkhart  Co.,  84  Fed.  964, 
holding  function  or  mode  of  operation  of  a  mechanical  device  Is  not 
patentable  as  a  process. 

Patents. —  Spedficationa  are  to  be  construed  with  reference  to 
purpose  of  patent,  p.  645. 

Cited  to  this  effect  In  Boberts  v.  Schrelber,  2  Fed.  867. 

Patents. —  Infringer  of  a  process,  as  well  as  of  an  Improvement 
In  a  machine,  is  not  liable  in  damages  for  his  entire  profits,  but  for 
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adyantage  he  has  acQnlred  from  use  of  such  process  or  improTemeiilv 
p.  661. 

This  rale  was  reaffirmed  In  Llttlefleld  ▼.  Perry,  21  Wall.  228,  22 
L.  581,  where  a  patent  for  certain  improyements  in  coal  stoyes  had 
been  infringed;  Elizabeth  y.  Payement  Co.,  97  U.  S.  138,  24  L.  1006, 
reyersing  S.  C,  1  Fed.  Cas.  700,  the  burden  is  on  infringer  to  show 
that  all  his  profits  were  not  deriyed  from  use  of  patented  article, 
where  profits  are  made  from  article  patented  as  an  entirety;  Dob- 
son  y.  Hartford  CSo.,  114  U.  8.  446,  29  L.  179,  5  S.  Ot  948,  holding, 
where  patentee  claims  damage  for  infringement  of  carpet  design,  he 
must  show  profits  haye  accrued  to  infringer  as  a  result  of  using 
same;  Tilghman  y.  Proctor,  125  U.  &  144,  151,  31  U  666,  669,  8  & 
Ct.  898,  902,  Meyis  y.  Ck>noyer,  125  U.  S.  145,  note,  23  L.  1009,  81  L. 
667,  8  S.  Gt  899,  Knox  y.  Qreat  Western  Co.,  6  Sawy.  482,  433,  F. 
C.  7,907,  and  McCreary  y.  Penn.  Coal  Co.,  141  U.  S.  463,  35  L.  819, 
12  S.  Ct  42,  follow  the  rule;  Sessions  ▼.  Romadaka,  146  U.  8.  46,  46, 
36  L.  616,  12  S.  Ct  803,  where  defendant  had  used  patented  fast^ier 
on  trunk  manufactured  by  him;  Maier  ▼•  Brown,  17  Fed.  737,  a 
similar  case;  Key  Stone  Mfg.  Co.  ▼.  Adams,  151  U.  S.  147,  88  L.  105, 
14  &  Ct  298,  and  Black  ▼.  Munson,  14  Blatchf.  267,  F.  C.  1,463, 
holding,  in  such  cases,  the  burden  of  proof,  as  to  amount  of  profits,  is 
on  plaintiff.    The  following  also  reaffirm  and  apply  the  rule:    Buerk 
y.  Imhaeuser,  14  Blatchf.  22,  F.  C.  2,107,  The  Magic  Ruffle  Co.  ▼. 
Elm  City  Co.,  14  Blatchf.  115,  F.  C.  8,950,  Schillinger  y.  Gunther,  15 
Blatchf.  310,  F.  C.  12,457,  Tuttle  v.  Claflin,  76  Fed.  233.  45  U.  S. 
App.  106,  Calkins  y.  Bertrand,  10  Biss.  449,  8  Fed.  759,  Coupe  y. 
Weatherhead,  87  Fed.  17,  Garretson  y.  Clark,  10  Fed.  Cas.  46,  Shan- 
non V.  Bruner,  33  Fed.  872,  873,  Wetherill  y.  New  Jersey  Zinc  Co., 
29  Fed.  Cas.  836,  Webster  Loom  Co.  y.  Higgins,  43  Fed.  676,  Loco- 
motiye  Truck  Co.  y.  Penn.  Ry.  Co.,  2  Fed.  679,  680,  681,  and  Byerest 
y.  Buffalo  Oil  Co.,  31  Fed.  745, 746,  all  holding,if  patentee  cannot  show 
an  absolute  adyantage  in  the  use  of  his  patent  oyer  results  which 
could  be  reached  by  other  processes  in  common  and  unrestricted  use, 
he  cannot  recoyer  anything  from  an  infringer  as  profits;  Fischer  y. 
Hayes,  22  Fed.  529,  where  infringer  has  infringed  one  of  seyeral 
claims  in  patent  only,  eyidence  is  inadmissible  to  proye  that  patent 
as  an  entirety,  was  capable  of  producing  greater  profits  than  other 
Inyentions  in  use;  Freeman  y.  Freeman,  142  Mass.  102,  7  N.  B.  713. 
Cited,  arguendo,  in  Burdett  y.  Bstey,  19  Blatchf.  4,  3  Fed.  569,  570, 
in  general  discussion  as  to  what  constitute  profits  arising  from  use 
of  patented  inyention;  Creamer  y.  Bowers,  35  Fed.  210,  holding  rule 
for  ascertaining  amount  of  damages  sustained  by  patentee  yaries 
with  special  circumstances  of  each  case;  Brickill  y.  Mayor,  60  Fed. 
102,  8  U.  S.  App.  503,  without  special  application.    Referred  to,  ar- 
guendo, in  Railway  Co.  y.  Sayles,  97  U.  S.  556,  24  L.  1054,  and  Root 
y.  Railway  Co.,  105  U.  S.  197,  26  L.  978,  In  general  reyiew  of  author- 
ities,  no  special  application.     Explained  in  Herring  y.   Gage,  16 
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Blatchf.  127,  128,  F.  C.  6,422,  holding.  In  present  case,  in  determin- 
ing amount  of  damages,  question  was  not  wbat  saying  defendant 
had  made  by  using  patented  de%'ice  oyer  what  he  might  liaye  made 
by  using  other  deyices,  but  what  saying  he  had  made  directly  by 
using  patented  deyice.  Cited  in  Emigh  y.  Baltimore,  etc,  Ry.  Co.. 
4  Hughes,  278,  6  Fed.  285,  holding,  where  there  is  an  established 
license  fee  for  use  of  a  patented  article,  in  case  proof  of  profits  is 
difficult,  such  fee  may  be  taken  as  proper  basis  for  estimating  de- 
fendant's profits. 

Distinguished  in  Manufacturing  Co.  y.  Cowing,  105  U.  S.  255,  26 
L.  ©88,  reyersing  S.  C,  12  Blatchf.  251,  F.  C.  5,642.  where,  under 
peculiar  state  of  facts,  patentee  was  held  entitled  to  recoyer  from 
infringer  difference  between  cost  of  producing  article  and  amount 
receiyed  from  sale  thereof;  Warren  y.  Keep,  155  U.  S.  269,  39  L. 
146,  15  S.  Ct  84,  when  patented  inyention  Is  for  a  new  article  of 
manufacture,  patentee  is  entitled  to  damages  arising  from  the  manu- 
facture and  sale  of  entire  article.  Said  to  be  distinguished  in  Mul- 
ford  y.  Pearce,  14  Blatchf.  142,  F.  C.  9,908,  although  rule  appears  to 
be  denied. 

Patent  for  a  process,  made  up  of  seyeral  constltuait  steps  or 
stages,  patentee  not  claiming  to  be  inyentor  of  such  constituents,  does 
not  secure  to  him  exdusiye  use  of  the  constituents  singly,  p.  652. 

Paimts. —  Interest  should  not  be  allowed  on  profits  made  by  in- 
fringer of  patent  until  final  decree  is  made,  since  profits  are  meas- 
ure of  damages  allowed  patentee  for  inyasion  of  his  right  and  in- 
terest is  not  allowed  on  unliquidated  damages,  p.  653. 

Cited  and  rule  reaffirmed  in  Ldttlefield  y.  Perry,  21  WalL  229,  22 
li.  581,  but  holding  further,  there  may  be  circumstances  when 
interest  should  be  allowed;  Illinois  Central  By.  Co.  y.  Turrill,  110 
U.  S.  303,  28  L.  155.  4  &  Ct  6  (afllrming  S.  C,  5  Bisa.  351,  F.  a 
14.272).  and  Crosby  Co.  y.  Safety  Co.,  141  U.  S.  457,  458,  35  L.  816, 
12  S.  Ct  55,  where  it  was  held  equitable  to  allow  interest  from 
time  of  filing  report  by  master,  to  whom  case  had  been  referred  to 
ascertain  amount  of  damages;  Tilghman  y.  Proctor,  125  U.  S.  100, 
81  Lu  672,  8  S.  Ct  907.  Holbrook  y.  Small,  12  Fed.  Cas.  326.  and 
Brady  y.  Atlantic  Works.  3  Fed.  Cas.  1195,  reaffirm  the  general 
rule;  to  same  effect  are  Webster  y.  New  Brunswick  Co.,  29  Fed. 
Cas.  559,  Locomotiye  Truck  Co.  y.  Penn.  Ry.  Co.,  2  Fed.  682. 
and  Creamer  y.  Bowers,  35  Fed.  208;  National  Box  Co.  y.  Elsas,  81 
Fed.  198,  holding  interest  should  not  be  allowed  on  unliquidated 
damages  before  yerdict  Judgment  or  decree  is  rendered.  Cited,  ar- 
guendo, in  Root  y.  Railway  Co..  105  U.  S.  200,  26  L.  979,  In  gen- 
oral  reyiew  of  cases  relating  to  patent  law;  Steam  Cutter  Co.  y. 
Windsor  Co..  17  Blatchf.  33,  F.  C.  13,335,  no  special  a^Ucation; 
Pulliam  y.  PulUam,  10  Fed.  67,  in  discussing  liability  of  executor 
for  interest  on  funds  coming  into  his  bands. 
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Patents. —  Profits  allowed  patentee  from  infringer  are  really  dam- 
ans, and  unllqnidated  nntll  decree  is  made,  p.  668. 

Cited,  arguendo,  in  Kirk  ▼.  Da  Bols,  28  Fed.  462,  holding  such 
damages  are  not  extinguished  by  death  of  infringer. 

Miscellaneous.— •  Cited  as  to  nature  of  action  for  infringement  of 
patent,  in  Baboock  ▼.  Pioneer  Iron  Works,  84  Fed.  841« 

14  Wan.  658-661,  20  L.  896,  THB  KEY  CITY. 

Maritime  lien. —  Laches  or  delay  in  enforcement  of  maritime  Hens 
will,  under  proper  circumstances,  constitute  a  yaUd  defense,  p.  660. 

Cited  and  relied  on  in  The  Columbia,  18  Blatchf.  528,  F.  C.  3,036, 
claimant  haying  delayed  three  years  in  filing  bill  against  vessel  for 
injuries  sustained  in  collision,  the  vessel  in  meantime  haying  been 
mortgaged,  it  was  held  claim  must  be  postponed  to  mortgage;  to 
same  effect.  The  Bristol,  11  Fed.  168,  where  yessel  had  passed  to 
bona  fide  purchaser;  The  Brig  Wexford,  7  Fed.  681,  where  facts 
were  such  that  defenqe  of  laches  was  sustained;  Southard  y.  Brady, 
36  Fed.  561,  where  claim  in  admiralty  would  be  barred  at  law  by 
statute  of  limitations,  it  is,  by  analogy,  barred  on  ground  of  laches; 
The  Nebraska,  69  Fed.  1012,  84  U.  8.  App.  119,  holding  further,  as 
to  what  acts  will  constitute  a  waiver  of  maritime  lien;  Pacific  Coast 
S.  a  Co.  V.  Bancrof^Whitney  Co.,  94  Fed.  188,  180,  in  holding 
Federal  courts,  in  exercising  admiralty  Jurisdiction,  are  not  bound 
by  State  statutes.  Referred  to  in  Reed  v.  Insurance  Co.,  95  U.  8. 
33,  24  L.  351,  no  special  application;  The  Queen  of  the  Pacific,  61 
Fed.  215,  216  (see  also  same  case  on  rehearing,  78  Fed.  158),  holding 
State  statute  of  limitations  does  not  apply  to  libel  in  rem  to  enforce 
maritime  lien.    See  monographic  note,  2  Am.  St  Rep.  805. 

Admiralty. —  The  period  of  time  which  must  elapse  to  bar  en- 
forcement of  a  right  in  admiralty,  must  depend  on  the  peculiar 
equitable  circumstances  of  each  case,  p.  660. 

Cited  and  applied  in  Harwood  v.  Railroad  Co.,  17  Wall.  81,  21  L. 
559,  holding,  where  bill  to  set  aside  judicial  proceedings  is  filed  five 
years  after  such  proceedings  were  had,  the  cause  of  so  considerable 
a  delay  should  be  set  out;  The  Harriet  Ann,  6  Biss.  15,  F.  C.  6.101, 
where  seaman's  lien  for  wages  was  held  unenforceable  after  delay 
of  two  years,  ship  in  meantime  having  passed  to  bona  fide  purchaser; 
to  same  effect  is  The  Artisan,  8  Ben.  541,  F.  C.  567,  and  The  Nor- 
folk, 2  Hughes,  127,  F.  C.  10,297,  claim  for  overdue  wages  does  not 
necessarily  become  stale  in  twenty  months;  The  Alaska,  83  Fed. 
112,  holding  delay  of  eleven  months  in  bringing  suit  for  damages,  the 
result  of  a  collision,  not  laches,  even  though  vessel  against  which 
libel  waa  filed  had  passed  into  hands  of  purchasers  without  notice 
of  claim;  The  Tiger,  90  Fed.  827,  where  a  delay  of  seventeen  months 
was  held  to  have  barred  claim. 
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Wbcrt  two  corporatkMM  nalte  tbcir  pcoperty,  aad  form 
corponUSoa,  pottfBf  is  bo  Boiiej,  the  new  eorpocmtSoa  cmnnot 
ftTBfl  fti^  oC  On  docUlM  appncAUo  to  poduwtf  wtthMit  aotSce^ 
p.  680. 

Cited*  arguendo,  is  Tlie  Alfred  J,  Mnnmj,  60  Fed.  027,  bo  q^edal 
mpplScfttlon.  Bee  note,  79  Am.  Dee.  426;  Bonofr^rtiSe  note  on  as- 
eomptton  of  UnMitjr,  66  Am.  St  Bepu  56a 

DlMtiBgttitlbed  In  Bete  Co.  ▼.  Olllett,  80  Fed.  6801  boldtef  eor- 
poredon,  tmjtng  out  tnwlneee  of  a  finn«  le  not  bound  bj  Injonetion 
gnuited  ec*iost  Ann,  tmleei  tt  bee  been  mede  perty  to  salt 

Xefltime  Hen*. —  Wbere  a  Uen  le  eoofbt  to  be  enforced  to  detrl- 
Dent  of  n  porcbaeer  for  Tmloe,  wttfioot  notice  of  Uen*  tbe  defeoee 
of  lacbee  wlU  be  Talld  under  sborter  time  tban  wben  dalmant  le 
owner  at  time  ben  accrued,  p.  660. 

Bale  realBrmed  In  Tbe  H.  N.  Bmme,  70  Fed.  612,  wbere  Hen  for 
wagee  waa  enforced  agalnet  prior  mortgageee,  the  eblp  barini:  re- 
mained under  control  of  mortgagor.  Cited,  arguendo.  In  In  re  Her- 
man, 0  Ben.  44S,  F.  C  6^406,  without  special  application. 

MleceUaneooa.^-  Brroneouslj  cited  in  Fitsgerald  ▼.  Tbe  H«  A.  Bidi- 
mond,  0  Fed.  Caa.  191,  and  The  Bapld  Transit  11  Fed.  335.  Cited 
inddentallj  In  Bacon  ▼•  Chase,  88  Iowa,  580,  50  N.  W.  26,  Frenche 
T.  Kitchen,  58  N.  J.  Bq.  89,  80  Aa  816,  and  Marrow  t.  Brinklej. 
86  Va.  62,  6  8.  B.  609,  In  discussion  as  to  laches  which  will  bar 
dalm  in  equitj, 

14  WaU.  661-670,  20  L.  757,  DBLMA8  T.  INSUBAKCB  CO. 

Courts. —  Supreme  Court  has  no  power  to  reriew  decision  of 
highest  State  court,  holding  a  contract  void  on  general  principles  ci 
public  policy,  p.  666. 

KeAflimied  and  followed  in  Tanrer  ▼.  Keach,  15  WalL  68,  21  L. 
82,  and  Bockhold  ▼.  Bockhold,  92  U.  &  180,  23  L.  507,  both  holding 
Supreme  Court  without  jurisdiction  to  review  State  decision,  hold- 
ing, upon  principles  of  general  law,  trustee  cannot  be  held  re- 
sponsible to  cestui  for  loss  of  funds.  If  loss  was  occasioned  by 
cestul's  own  kiches;  New  York  Life  Ins.  Co.  t.  Hendren,  92  U.  S. 
287,  28  L.  710,  where  Stete  court  refused  instructions  as  to  effect, 
under  general  public  hiw,  of  sectional  Civil  War,  on  contract  which 
was  subject  of  salt;  United  States  t.  Thompson,  98  U.  8.  589,  23  L. 
U88,  and  Bank  t.  McVeigh,  98  U.  8.  838,  25  L.  Ill,  both  applying  prin- 
ciple to  a  decision,  based  on  general  principles  of  commercial  law, 
relating  to  effect  of  Civil  War  on  notice  required  to  be  given  to  in- 
dorser  of  promissory  note:  Dugger  v.  Bocock,  104  U.  8.  601,  602,  26 
L.  848,  holding  Supreme  Court  had  no  jurisdiction  to  re-examine  the 
decree  of  a  State  court,  dismissing  a  bill  brought  by  vendor  of  lands 
to  nare  sale  set  aside  on  ground  that  payment  was  made  in  Confed- 
erate notes  and  bonds;  San  Francisco  ▼.  Scott,  111  U.  8.  769,  28  L. 
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508»  4  8.  Gt  688,  holding  decision  of  Oallfornia  courts,  as  to  power 
of  alcalde  in  San  Francisco,  after  conquest,  but  before  adc^tion  of 
State  Constitution,  to  make  grants  of  land,  did  not  InTolve  a  Fed- 
eral question;  Ohicago,  etc.,  By.  Ck>.  ▼.  Wiggins  Ferry  Co.,  119  U. 
S.  624,  80  L.  523,  7  S.  Gt  402,  and  Leliigh  Water  Go.  ▼.  Baston,  121 
XT.  S.  892,  80  L.  1060,  7  S.  Gt  919,  reattirm  and  follow  the  rule. 
Approved,  arguendo,  in  New  Orleans  Water-Works  ▼.  Louisiana 
Sugar  Go.,  125  U.  &  84,  81  L.  613,  8  &  Gt  750,  without  special  ap- 
plication. 

Courts. —  Where  State  decision,  relating  to  contracts,  is  based  on 
constitutional  or  legislatlTe  enactment,  Supreme  Court  may  inquire 
whether  such  legislation  violates  the  Federal  Constitution  by  im« 
pairing  obligation  of  contract,  p.  667. 

Cited  and  applied  in  Boyce  ▼.  Tabb,  18  WalL  548,  21  L.  757,  hold- 
ing it  within  power  of  Supreme  Court  to  review  State  decision, 
based  on  State  law,  holding  contract  to  pay  for  slaves  sold  in 
1861,  without  consideration.  Approved,  arguendo,  in  separate  opin- 
ion, in  Hall  ▼.  De  Cuir,  95  U.  S.  500,  24  L.  552. 

Distinguished  in  Winona,  etc.,  Ry.  Co.  v.  Plainview,  143  U.  S. 
893,  86  L.  200,  12  S.  Gt  588,  on  ground  that  it  did  not  appear  State 
decision  had  given  effect  to  legislative  enactment,  which  impairs 
obligation  of  prior  contract 

Appeal  and  error. —  Under  act  of  1824,  opinions  delivered  by 
Louisiana  appellate  court  are  part  of  the  record  on  appeal  in  the 
Supreme  Court  p.  667. 

Cited  on  this  point  in  New  Orleaus  Water-Works  v.  Louisiana 
Sugar  Co.,  125  U.  &  27,  31  L.  611,  8  S.  Gt  74& 

Courti. —  Supreme  Court,  in  determining  whether  State  legisla- 
tion impairs  obligation  of  contract  may  determine  for  itself  whether 
contract  alleged  to  have  been  affected  was  valid  in  its  inception;  in 
so  doing,  it  is  not  concluded  by  the  State  decisions,  p.  668. 

Cited  and  relied  on  in  University  v.  People,  99  U.  S.  321,  25  L. 
389,  holding,  in  determining  whether  contract  between  university 
and  State  had  been  impaired  by  subsequent  legislation,  the  Supreme 
Court  might  review  that  part  of  decision  of  State  court  holding  such 
contract  void  ab  initio;  to  same  effect  is  Mobile,  etc.,  Ry.  Co.  v. 
Tennessee,  153  U.  S.  495,  38  L.  797,  14  S.  Gt  971,  a  simili^  case. 

Courts.— Federal  courts  are  bound  by  decisions  of  State  courts 
construing  their  own  statutes;  also,  so  far  as  they  establish  rules  of 
law  affecting  title  to  lands,  or  principles  which  have  become  settled 
rules  of  property,  p.  068. 

Cited  in  Patten  v.  Gilley,  46  Fed.  892,  holding,  in  proceedings  to 
establish  wills,  law  of  State  should  generally  govern. 

Distinguished  In  Sanford  v.  Portsmouth,  2  Flipp.  108,  F.  C.  12,315, 
holding  Federal  court  not  bound  by  decision  of  State  court  holding 
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mandamus  the  only  proper  remedy  npon  mnnldpal  bonds;  Hollings- 
worth  T.  Parish,  4  Woods,  284,  17  Fed.  112,  where  decision  of  State 
court  was  on  question  involving  general  principles  of  law. 

Ctonstitational  law. —  Notes  of  Confederate  States,  in  ordinary 
circulation  as  money,  during  Bebellion,  constituted  good  considera- 
tion for  a  contract,  and  a  judgment  of  State  court,  holding  such 
contracts  void,  based  on  coustitutional  amendment  declaring  them 
invalid,  impairs  the  obligation  of  a  contract,  p.  669. 

Cited  with  approval  in  Louisiana  State  Lottery  Co.  v.  Fitzpat- 
rick,  8  Woods,  248,  F.  C.  8,541,  holding  courts  will  enforce  contracts 
which  had  sanction  of  law  when  made;  Young  v.  Mitchell,  83  Ark. 
228,  and  Lewis  v.  Alexander,  51  Tex.  590,  reaffirm  fore  part  of  rule; 
Whitfield  T.  Riddle,  52  Ala.  471,  holding  Confederate  currency  suffi- 
cient consideration  to  support  a  promissory  note;  Berry  v.  Bellows, 
80  Ark.  211,  where  payment  of  debt  in  Confederate  notes  was  held 
to  have  discharged  debt  Approved,  arguendo,  in  Baldy  v.  Hunter, 
171  U.  8.  805,  18  8.  Ct  892,  where  court  holds  transactions  between 
persons  residing  within  territory  dominated  by  Confederate  govern- 
ment, not  Invalid  because  they  occurred  under  sanction  of  laws  of 
that  government;  Van  Hoose  v.  Bush,  54  Ala.  350,  holding,  further,  as 
to  when  use  of  Confederate  notes  is  Illegal;  DaughdriU  v.  Edwards. 
59  Ala.  427.  Cited  in  County  Commissioners  v.  Colorado  Seminary, 
12  Colo.  499,  21  Pac.  491,  in  holding  legislature  could  not  impair 
clause  in  charter  granted  institution  of  learning,  which  provided  such 
institution  should  be  free  from  taxation;  Succession  of  Womack, 
29  La.  Ann.  580,  and  Kennedy  v.  Briere,  45  Tex.  810,  as  authority 
for  holding  Confederate  money  had  value  during  period  of  war. 

14  WalL  670-676,  20  L.  760,  PROPBLLBB  CO.  v.  UNITBD  STATBS. 

Shipping. —  Contract  by  which  the  government  hired  tug  at  cer-' 
tain  price  per  diem,  tug  to  become  government  property  after  pay- 
ments to  a  certain  amount  were  made,  held  to  be  a  contract  of  sale, 
not  a  mere  affreightment;  hence,  upon  loss  of  vessel,  government 
was  liable  for  difference  between  per  diem  hire  to  date,  and  total 
purchase  price»  pp.  675,  676w 

Not  cited. 

14  WalL  676-^82,  20  L.  719.  WILLARD  v.  PRESBURY. 

IMstrict  of  Columbia. —  Congress  has  power  to  authorize  city  of 
Washington  to  assess  adjacent  proprietors  of  lots  for  expenses  of 
constructing  and  repairing  streets;  the  tax  need  not  be  a  general 
one  on  dty,  p.  680. 

Cited  and  relied  on  in  Spencer  v.  Merchant,  126  U.  S.  355,  81  L. 
767,  8  S.  Ct  926,  and  Bauman  v.  Ross,  167  U,  S.  589,  42  L.  288,  17 
S.  Ct  982,  as  authority  for  holding  State  legislatures  may  authorise 
this  mode  of  taxation;  Paulsen  v.  Portland*  149  U.  8.  40,  37  L.  641, 
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18  S.  Ot  768,  and  Butler  ▼•  Worcester,  112  Mass.  555,  the  deter- 
mination of  a  territorial  district  to  be  taxed  for  a  local  ImproTement 
is  within  province  of  legislatiye  discretion;  WllUard  v.  Williard, 
164  U.  8.  608,  38  L.  1088, 14  S.  Ct  1216,  a  case  Involylng  same  ques- 
tion as  principal  case;  also  Parsons  ▼.  District  of  Oolumbia,  170 
U.  S.  58,  42  L.  947,  18  8.  Ot  525,  power  of  Congress  to  exercise  ex- 
cluslre  Jurisdiction  in  all  cases  within  district.  Includes  power  of 
taxation;  dissenting  opinion  in  Norwood  ▼.  Baker,  172  U.  8.  298,  19 
S.  Ot  198,  the  majority  holding  this  mode  of  assessment  illegal 
where  exactions  ftom  adjacent  owner  are  In  substantial  excess  of 
npedal  benefits  accruing  to  him;  Rolph  y.  Fargo,  7  N.  Dak.  888,  78 
N.  W.  251,  42  L.  B.  A.  867,  holding  It  competent  for  legislature  to 
direct  that  all  expense  of  paving  a  clt7  street  shall  be  assessed 
against  abutting  property  In  proportloa  to  frontagai  8sa 
graphic  BAl^  18  Am,  Bt  Bspi  8TL 
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motion  will  be  considered,  unless,  for  satisfac-  ei 
tory  reasons,  further  time  be  given  by  the  court  o< 
to  either  party.  h 

5.  There  may  be  united,  with  a  motion  to 
dismiss  a  writ  of  error  or  an  appeal,  a  motion  ii 
to  affirm  on  the  ground  that,  although  the  rec-  c: 
ord  may  show  that  this  court  has  jurisdiction,  ci 
it  is  manifest  the  writ  or  appeal  was  taken  for  ai 
delay  only,  or  that  the  question  on  which  the  w 
jurisdiction  depends  is  so  frivolous  as  not  to  n 
need  further  argument.  ii 

6.  The  court  will  not  hear  arguments  on  Satr  p 
urday  (unless  for  special  cause  it  shall  order  e 
to  the  contrary),  but  will  devote  that  day  to  p 
the  other  business  of  the  court.  The  motion-  p 
day  shall  be  Monday  of  each  week;  and  mo- 
tions not  required  by  the  rules  of  the  court  to  r 
be  put  on  the  docket  shall  be  entitled  to  pref-  t 
erence  immediately  after  the  reading  of  opin-  s 
ions,  if  such  motions  shall  be  made  before  the  t 
court  shall  have  entered  upon  the  hearing  of  a  I 
case  upon  the  docket. 

7. 

LAW  LIBBABT. 

1.  During  the  session  of  the  court,  any  gen- 
tleman of  the  Bar  having  a  case  on  the  docket, 
and  wishing  to  use  any  book  or  books  in  the 
law  library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  of  the  court,  to  receive  an 
order  to  take  the  same  (not  exceeding  at  any 
one   time   three)    from   the   library,   he  being 
thereby  responsible  for  the  due  return  of  the 
same  within   a   reasonable  time,   or  when  re- 
quired by  the  clerk.  It  shall  be  the  duty  of  the 
clerk  to  keep,  in  a  book  for  that  purpose,  a 
record  of  all  books  so  delivered,  which  are  to  be 
charged  against  the  party  receiving  the  same. 
And  in  case  the  same  shall  not  be  so  returned, 
the  party  receiving  the  same  shall  be  responsi- 
ble for  and  forfeit  and  pay  twice  the  value 
thereof,  and  also  one  dollar  per  day  for  each 
day's  detention  beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library, 
to  be  there  carefully  preserved,  one  copy  of  the 

'printed  record  in  every  case  submitted  to  the 
court  for  its  consideration,  and  of  all  printed 
motions,  briefs,  or  arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books 
of  the  court,  together  with  such  of  the  dupli- 
cate law-books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in 
the  conference- room,  which  he  shall  have  fitted 
up  in  a  proper  manner ;  and  he  snail  not  permit 
such  books  to  be  taken  therefrom  by  anyone 
except  the  justices  of  the  court. 

8. 

WBIT  OF  EBBOB,  BETUBN,  AND  BEC(»D. 

1.  The  clerk  of  the  court  to  which  any  writ 
of  error  may  be  directed  shall  make  return  of 
the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  the  assignment  of  errors,  and  of 
all  proceedings  in  the  case,  under  his  hand  and 
the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ 
of  error  or  appeal,  to  review  any  judgment  oi 
decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  renderea  shall  anneii 
to  and  transmit  with  the  record  a  copy  of  th< 
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In  other  eases;  and  if  such  representati^ 
not  voluntarily  become  parties,  then  t 
party  may  suggest  the  death  on  the  rec 
thereupon,  on  motion,  obtain  an  order 
less  such  representatives  shall  become 
within  the  first  ten  days  of  the  ensuii 
the  party  moving  for  such  order,  if  di 
in  error,  shall  be  entitled  to  have  the 
error  or  appeal  dismissed;  and  if  the  ] 
moving  shall  be  plaintiff  in  error,  he 
entitl^  to  open  the  record,  and  on  heari 
the  judgment  or  decree  reversed,  if  11 
roneous:     Provided,  however.  That  a 
every  such  order  shall  be  printed  in  son 
paper  of  general  circulation  within  th 
territory,  or  district  from  which   the 
brought,  for  three  successive  weeks,  i 
sixty  days  before  the  beginning  of  the 
the  Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suj 
and  the  representatives  of  the  deceased 
appear  by  the  tenth  day  of  the  secon 
next  succeeding  the  suggestion,  and  n< 
ures  are  taken  by  the  opposite  party 
that  time  to  compel  their  appearance,  t 
shall  abate. 

3.  When  either  party  to  a  suit  in  a 
court  of  the  United  States  shall  desire  t< 
cute  a  writ  of  error  or  appeal  to  the  S 
Court  of  the  United  States,  from  an 
judgment  or  decree,  rendered  in  the 
court,  and  at  the  time  of  suing  out  sui 
of  error  or  appeal  the  other  party  to  t 
shall  be  dead  and  have  no  proper  repi 
tive  within  f;he  jurisdiction  of  the  court 
rendered  such  final  judgment  or  decree, 
the  suit  cannot  be  revived  in  that  cou 
shall  have  a  proper  representative  in  som 
or  territory  of  the  United  States,  the  pa 
siring  such  writ  of  error  or  appeal  may  { 
the  same,  and  may  have  proceedings  o 
judgment  or  decree  superseded  or  stayed 
same  manner  as  is  now  allowed  by  law  ii 
cases,  and  shall  thereupon  proceed  will 
writ  of  error  or  appeal  as  in  other  cases 
within  thirty  days  after  the  commencen 
the  term  to  which  such  writ  of  error  or 
is  returnable,  the  plaintiff  in  error  or  ap] 
shall  make  a  suggestion  to  the  court,  sv 
ed  by  afiSdavit,  that  the  said  party  wai 
when  the  writ  of  error  or  appeal  was  ta 
sued  out,  and  had  no  proper  represei 
within  the  jurisdiction  of  the  court  whic 
dered  said  judgment  or  decree,  so  that  tl: 
could  not  be  revived  in  that  court,  anc 
said  party  had  a  proper  representative  in 
state  or  territory  of  the  United  Statef 
stating  therein  the  name  and  character  o; 
representative,  and  the  state  or  territc 
which  such  representative  resides;  and, 
such  suggestion,  he  may,  on  motion,  obtfl 
order  that,  unless  such  representative 
make  himself  a  party  within  the  first  tei 
of  the  ^suing  term  of  the  court,  the  pli 
in  error  or  appellant  shall  be  entitled  to 
the  record,  and,  on  hearing,  have  the  jud( 
or  decree  reversed,  if  the  same  be  erroo 
Provided,  however,  That  a  proper  citatic 
citing  the  substance  of  such  order  sha 
served  upon  such  representative,  either  p< 
ally  or  by  being  left  at  his  residence,  at 
sixty  days  before  the  beginning  of  the  tei 
the  Supreme  Court  then  next  ensuing:  An( 
904 
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and  aunex  to  the  aame  the  bill  of  items  taxed 
in  detail. 

7.  In  purauance  of  the  act  of  March  3,  1883, 
luthorlxinft  and  empowerinK  this  court  to  pre- 
pare a  table  of  fees  to  be  chareed  by  the  clerk 
of  this  court,  the  follouine  table  U  adopted  : 

For  daclceting  a  case  and  filing  and  indoraing* 
the  trauEcript  of  the  record,  five  dollars. 

For    entering    an    appearance,    tnenty-ATe 

For  entering  a  continuance,  twentj-flve 

For  filing  a  motion,  order,  or  other  paper,  i 
twenty- five  cents. 

For  enterinft  any  rule,  or  for  making  or  cop^-  , 
ing  any  record  or  other  paper,  twenty  oentB  per  | 
folio  of  each  one  hundred  words.  | 

For  tran?f erring  each  case  to  a  eubsequent  I 
doclcet  and  indexing  the  same,  one  dollar.  I 

For  entering  a  judgment  or  decree,  one  dollar.  I 

For  every  search  of  the  records  of  the  court, 
one  dollar.  ' 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  Iceeping,  and  paying  money  in 
pursuance  of  any  statuU  or  order  of  court,  two 
per  cent  on  the  amount  bo  received,  kept,  and 

For  an  admission  to  the  bar  and  eertlfleate 
under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript 
thereof  for  the  printer.  Indexing  the  same, 
supervising  the  printing,  and   distributing   the 

C Tinted  copies  to  the  justices,  the  reporter,  the 
iw  library,  and  the  parties  or  thetr  counsel, 
fifteen  cents  per  folio. 

Pot  making  a  manuscript  copy  of  the  record, 
when  rcouirrf  under  rule  10.  twenty  cent*  per 
folioAbut  nothing  in  addition  for  supervising 
the  printing. 

For  issuing  h  writ  of  error  and  accompanying 
papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party 
appearing. 

For  every  copy  of  any  opinion  of  the  court 
or  any  justice  thereof,  certified  under  seal,  one 
dollar  for  every  printed  page,  but  not  to  exceed 
five  dollars  In  the  whole  for  any  copy. 


OFIHIOWB  OF  THB  COURT. 

1.  All  opinions  delivered  by  the  court  shall. 
immediately  upon  the  delivery  thereof,  be  hand-  I      j 
ed  to  Uw  clerk  to  be  recorded.     And  it  aha!)  be   p|ai 
the  duty  of  the  clerk  to  cause  the  same  to  be 
forthwith  recorded,  and  to  deliver  a  copy  to  the 
reporter  as  soon  as  the  same  shall  be  recorded. 

2.  The  original  opinions  of  the  court  ihall  be 
flled  with  the  clerk  of  this  court  forpreservntion. 

3.  Opinions  printed  under  the  supervition  of 
the  justices  delivering  the  same  need  not  be 
copied  by  the  clerk  into  a  book  of  records;  but 
at  the  end  of  each  term  the  clerk  shall  cause 
•uch  printed  opinions  to  be  bound  fn  a  lubetaD- 
ttal  manner  into  one  or  more  volumes,  and  when 
M>  bound  they  shall  be.  deemed  to  have  1 
wrded  within  the  meaning  of  this  rule. 

28. 


OAIX  AMD  OKDER  or  TICK  DOCKKT. 

1.  The  court,  on  the  second  day  in  each  term, 
will  eouimenee  calling  the  cases  for  arpiment 
In  th«  order  In  which  they  stand  on  the  dodut. 
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The  Citations  in  the  foregoing  annotations  indude  all  from 
the  following  Beports  and  all  preceding  them  in  each  State  or 


series : 


U.  s 174 

Law.  Ed 42 

Fed.  Rep 96 

L).  S.  Ap 63 

(excepting  68) 

Ala 119 

Ariz , 1 

Ark 65 

Cal 125 

Colo 25 

Cok).Ap 12 

Conn 71 

Dak 5 

Del.  Marv 2 

Fla 39 

Ga 106 

Ida.  .y..'. 2 

111 181 

Ind 162 

Ind.  Ap 22 

Iowa 107 

Kans 60 

Kans.  Ap 7 

Ky 100 

La.  Ann 51 

Md 88 

Me 92 

Mass 172 

Mich 117 

Minn 73 

Miss * 76 

Mo 150 


Mo.  Ap 79 

Mont 22 

Neb 5« 

Nev.  .  .  .■ , 23 

N.  H 67 

N.  J.  Eq 66 

N.  J.  L 62 

N.  M 8 

N.  Y 159 

N.  C 123 

N.  D 7 

Ohio 60 

Or 33 

Pa 192 

R.  1 19 

S.  C 54 

S.  D 10 

Tenn 101 

Tex 92 

Tex.  Civ 18 

Tex.  Cr 38 

Utah 18 

Vt 70 

Va 96 

Wash 20 

W.  Va 45 

Wis 102 

Wyo « 

Am.  Dec 100 

Am.  Rep ' 60 

Am.  St.  Rep 70 

L.  R.  A* 4S 


with  duplicate  references  to  the  Keporter  System  and  later 
cases,  including 


Sup.  ct 19 

Atl 43 

Pac 58 

So 26 

7 


N.  E 63 

N.  W 80 

S.  E 33 

b.  W 63 


RULES 

OF  THB 


SUPREME  COURT  OF  THE  UNITED  STATES. 


JANUARY  7,  1884. 


1. 


1.  The  clerk  of  this  court  shall  reside  mnd 
keep  the  office  at  the  seat  of  the  national  gov- 
ernment, and  he  shall  not  practise,  either  as 
attorney  or  counselor,  in  this  court,  or  in  any 
other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

2.  The  clerk  shall  not  permit  any  original 
record  or  paper  to  be  taken  from  the  court- 
room, or  from  the  office,  without  an  order  from 
the  court,  except  as  provided  by  rule  10. 

2. 

ATT0BNET8   AND   COUNSELOBS. 

1.  It  shall  be  requisite  to  the  admission  of 
attorneys  or  counselors  to  practise  in  this 
court,  that  they  shall  have  been  such  for  three 
years  past  in  the  supreme  courts  of  the  states 
to  which  they  respectively  belong,  and  that 
their  private  and  professional  character  shall 
appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe 
the  following  oath  or  affirmation,  viz,: 

I, ,  do  solemnly  swear  [or  af- 
firm] that  I  will  demean  myself,  as  an  attorney 
and  counselor  of  this  court,  uprightly  and  ac- 
cording to  law;  and  that  I  will  support  tKe 
Constitution  of  the  United  States. 

8. 

PRACTICE. 

This  court  considers  the  former  practice  of 
the  courts  of  King^s  Bench  and  of  chancery,  in 
England,  as  affording  outlines  for  the  practice 
of  this  court ;  and  will,  from  time  to  time,  make 
sudi  alterations  therein  as  circumstances  may 
render  necessary. 

BILL  OF  EXOEPTIONS. 

The  judges  of  the  circuit  and  district  courts 
than  not  allow  any  bill  of  exceptions  which 
shall  contain  the  charge  of  the  court  at  large  to 
the  jury  in  trials  at  common  law,  upon  any 

Smeral  exception  to  the  whole  of  such  charge, 
ut  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in 
such  charse  to  which  he  excepts;  and  those 
matters  of  law,  and  those  only,  shall  be  in- 
serted in  the  bill  of  exceptions  and  allowea  by 
the  oourt. 


6. 

PB0CE88. 

1.  All  process  of  this  oourt  shall  be  in  the 
name  of  the  President  of  the  United  States. 

2.  When  process  at  common  law  or  in  eauity 
shall  issue  against  a  state,  the  same  shall  be 
served  on  the  governor,  or  chief  executive  magis- 
trate, and  attorney  general  of  such  state. 

3.  Process  of  subpcena,  issuing  out  of  this 
court,  in  any  suit  in  equity,  shall  be  servea  on 
the  defendant  sixty  days  before  the  return-day 
of  the  said  process;  and  if  the  defendant,  on 
such  service  of  the  subpoena,  shall  not  appear 
at  the  return-day,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte, 

6. 

MOTIONS. 

1.  All  motions  to  the  •court  shall  be  reduced 
to  writing,  and  shall  contain  a  brief  statement 
of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to 
the  argument  of  a  motion,  and  no  more,  with- 
out special  leave  of  the  court,  granted  before 
the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special 
assignment  by  the  court,  shall  be  heard,  imless 
previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  ot  error  and 
appeals,  except  motions  to  docket  and  dismiss 
under  rule  9,  must  be  submitted  in  the  first  in- 
stance on  printed  briefs  or  arguments.  If  the 
court  desires  further  argument  on  that  subject 
it  will  be  ordered  in  connection  with  the  hear- 
ing (Ml  the  merits.  The  party  moving  to  dis- 
miss shall  serve  notice  of  the  motion,  with  a 
copy  of  his  brief  or  argument,  on  the  counsel 
for  plaintiff  in  error  or  appellant  of  record  in 
this  court,  at  least  three  weeks  before  the  time 
fixed  for  submitting  the  motion,  in  all  cases  ex- 
cept where  the  counsel  to  be  notified  resides 
west  of  the  Rocky  mountains,  in  which  case 
the  notice  shall  be  at  least  thirty  days.  Affida- 
vits of  the  deposit  in  the  mail  of  the  notice  and 
brief  to  the  proper  address  of  the  counsel  to  be 
served,  duly  post-paid,  at  such  time  as  to  reach 
him  by  due  course  of  mail,  the  three  weeks  or 
thirty  days  before  the  time  fixed  by  the  notice, 
will  be  regarded  as  prima  facie  evidence  of  serv- 
ice on  osunsel  who  reside  without  the  District 
of -Columbia.     On  proof  of  such  servioe,  the 
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motion  will  be  considered,  unless,  for  satisfac- 
tory reasons,  further  time  be  given  by  the  court 
to  either  party. 

5.  There  may  be  united,  with  a  motion  to 
dismiss  a  writ  of  error  or  an  appeal,  a  motion 
to  affirm  on  the  ground  that,  although  the  rec- 
ord may  show  that  this  court  has  jurisdiction, 
it  is  manifest  the  writ  or  appeal  was  taken  for 
delay  only,  or  that  the  question  on  which  the 
jurisdiction  depends  is  so  frivolous  as  not  to 
need  further  argument. 

6.  The  court  will  not  hear  arguments  on  Sat- 
urday (unless  for  special  cause  it  shall  order 
to  the  contrary),  but  will  devote  that  day  to 
the  other  business  of  the  court.  The  motion- 
day  shall  be  Monday  of  each  week;  and  mo- 
tions not  required  by  the  rules  of  the  court  to 
be  put  on  the  docket  shall  be  entitled  to  pref- 
erence immediately  after  the  reading  of  opin- 
ions, if  such  motions  shall  be  made  before  the 
court  shall  have  entered  up(Mi  the  liearing  of  a 
case  upon  the  docket. 

7. 

LAW  LIBBABT. 

1.  During  the  session  of  the  court,  any  gen- 
tleman of  the  Bar  having  a  case  on  the  docket, 
and  wishing  to  use  any  book  or  books  in  the 
law  library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  of  the  court,  to  receive  an 
order  to  take  the  same  (not  exceeding  at  any 
one  time  three)  from  the  library,  he  being 
thereby  responsible  for  the  due  return  of  the 
same  within  a  reasonable  time,  or  when  re- 
quired by  the  clerk.  It  shall  be  tbe  duty  of  the 
clerk  to  keep,  in  a  book  for  that  purpose,  a 
record  of  all  books  so  delivered,  whicn  are  to  be 
charged  against  the  party  receiving  the  same. 
And  in  case  the  same  shall  not  be  so  returned, 
the  party  receiving  the  same  shall  be  responsi- 
ble for  and  forfeit  and  pay  twice  the  value 
thereof,  and  also  one  dollar  per  day  for  each 
day's  detention  beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library, 
to  be  there  carefully  preserved,  one  copy  of  the 

'printed  record  in  every  case  submitted  to  the 
court  for  its  consideration,  and  of  all  printed 
motions,  briefs,  or  arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books 
of  the  court,  together  with  such  of  the  dupli- 
cate law-books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in 
the  conference-room,  which  he  shall  have  fitted 
up  in  a  proper  manner;  and  he  shall  not  permit 
such  books  to  be  taken  therefrom  by  anyone 
except  the  justices  of  the  court. 

8. 

WBIT  OF  EBBOB,  BETUBN,  AND  BECOBD. 

1.  The  clerk  of  the  court  to  which  any  writ 
of  error  may  be  directed  shall  make  return  of 
the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  the  assignment  of  errors,  and  of 
all  proceedings  in  the  case,  under  his  hand  and 
the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ 
of  error  or  appeal,  to  review  any  judgment  or 
decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the 
opinion  or  opinions  filed  in  the  case. 

3.  No  ca*  will  be  heard  imtil  a  complete 
record,  containing  in  itself^  and  not  by  refer- 
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papers,  exhibits,  depositions,  a 
lings,  which  are  necessary  to  I 


ence,  all  the 

other  proceedings,  wtucn  are  necessary 

hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  prof 
in  the  opinion  of  the  presiding  judg^  in  i 
circuit  court,  or  district  court  exercising  q 
cuit  court  jurisdiction,  that  original  papers 
any  kind  should  be  inspected  in  this  court  ui 
writ  of  error  or  appeal,  such  presiding  jv 
may  make  such  rule  or  order  for  the  safe  k 
ing,  transporting,  and  return  of  such  o 
papers  as  to  him  may  seem  proper;  and  ^ 
court  will  receive  and  consider  such  origia 
papers  in  connection  with  the  transcript  of  II 
proceedings.  i 

5.  In  cases  where  final  judgment  is  rend 
more  than  thirty  days  before  the  first  day 
the  next  term  of  this  court,  the  writ  of  e 
and  citation,  if  taken  before,  must  be  ret 
able  on  the  first  day  of  said  term,  and  be  se 
before  that  day;  but  in  cases  where  the  ju4^ 
ment  is  rendered  less  than  thirty  days  befo^ 
the  first  day,  the  writ  of  error  and  citatio^ 
may  be  maae  returnable  on  the  third  Mond^ 
of  the  said  term  and  be  served  before  that  da^ 

6.  The  record  in  cases  of  admiralty  and  mail 
time  jurisdiction,  when  under  the  requirement 
of  law  the  facts  have  been  found  in  the  courj 
below,  and  the  power  of  review  is  limited  to  tlM 
determination  of  questions  of  law  arising  on  thi 
record,  shall  be  confined  to  the  pleadings,  tlN 
findings  of  fact  and  conclusions  of  law  there- 
on, the  bills  of  except iond,  the  final  judgment 
or  decree,  and  such  interlocutory  orders  and  de- 
crees as  may  be  necessary  to  a  proper  review  of 
the  case. 

0. 


DOCKETING  OASES. 

1.  In  all  cases  where  a  writ  of  error  or  an  ap- 
peal shall  be  brought  to  this  court  from  any 
judgment  or  decree  rendered  thirty  days  be- 
fore the  commencement  of  the  term,  it  shall  be 
the  duty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with 
the  clerk  of  this  court  within  the  first  six  days 
of  the  term ;  and  if  the  writ  of  error  or  appeal 
shall  be  brought  from  a  judgment  or  decree 
rendered  less  than  thirty  days  before  the  com- 
mencement of  the  term,  it  shall  be  the  duty  of 
the  plaintiff  in  error  or  appellant  to  docket  the 
case  and  file  the  record  thereof  with  the  clerk 
of  this  court  within  the  first  thirty  days  of  the 
term;  and  if  the  plaintiff  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the  defend- 
ant in  error  or  appellee  may  have  the  case  dock- 
eted and  dismissed,  upon  producing  a  certifi- 
cate from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered  stating  the 
case,  and  certifying  that  such  writ  of  error  or 
appeal  has  been  duly  sued  out  and  allowed. 
And  in  no  case  shall  the  plaintiff  in  error  or 
appellant  be  entitled  to  docket  the  case  and  file 
the  record  after  the  same  shall  have  been  do^- 
eted  and  dismissed  under  this  rule,  unless  by 
order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee 
may,  at  his  option,  docket  the  case  and  file  a 
copy  of  the  record  with  the  clerk  of  the  court, 
and  if  the  case  is  docketed  and  a  copy  of  the 
record  filed  with  the  clerk  of  this  court  by  the 
plaintiff  in  error  or  appellant  within  the  peri- 
ods of  time  above  limited  and  prescribed  by  this 
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rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter  during  the  term,  the 
ease  shall  stand  for  argument  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  rec- 
ord brought  up  by  writ  of  error  or  appeal,  the 
appearance  of  the  counsel  for  the  party  dock- 
eting the  case  shall  be  entered. 

4.  In  all  cases  where  the  period  of  thirty  days 
is  mentioned  in  this  rule^  it  shall  be  extended  to 
sixty  days  in  writs  of  error  and  appeals  from 
California,  Oregon,  Nevada,  Washington,  New 
Mexico,  Utah,  Arizona,  Montana,  and  Idaho. 

lot 

FBINTmO  BECOBOS. 

1.  In  all  cases  the  plaintiff  in  error  or  appel- 
lant, on  docketing  a  case  and  filing  the  records, 
shall  enter  into  an  undertaking  to  the  clerk, 
-with  surety  to  his  satisfaction,  for  the  payment 
of  bis  fees,  or  otherwise  satisfy  him  in  that 
behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be 
made  of  the  cost  of  printing  the  record,  and  of 
his  fee  for  preparing  it  for  the  printer,  and 
supervising  the  printing,  and  shall  noti^  to 
the  party  docketing  the  case  the  amount  of  the 
estimate.  If  he  shall  not  pay  it  within  a  rea- 
sonable time,  the  clerk  shall  notify  the  adverse 
party,  and  he  may  pay  it.  If  neither  party 
shall  pav  it,  and  for  want  of  such  payment  the 
record  shall  not  have  been  printed  when  a  case 
is  reached  in  the  regular  call  of  the  docket, 
after  March  1,  1884,  the  case  shall  be  dismissed. 

3.  Upon  payment  by  either  party  of  the 
amount  estimated  bv  the  clerk,  twenty-five 
copies  of  the  record  shall  be  printed,  under  his 
supervision,  for  the  use  of  the  court  and  of 
counsel. 

4.  In  cases  of  appellate  jurisdiction  the  origi- 
nal transcript  on  file  shall  be  taken  by  the 
clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  sucH  origi- 
nal papers,  sent  up  under  rule  8,  §  4,  as  are 
necessary  to  be  printed;  and  of  the  whole  rec- 
ord in  cases  of  original  jurisdiction. 

5.  The  clerk  qhall  supervise  the  printing,  and 
see  that  the  printed  copy  is  properly  indexed. 
He  shall  distribute  the  printed  copies  to  the 
justices  and  the  reporter,  from  time  to  time,  as 
required,  and  a  copy  to  the  counsel  for  the  re- 
spective parties. 

6.  If  the  actual  cost  of  printing  the  record, 
together  with  the  fee  of  the  clerk,  shall  be  less 
than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by 
the  clerk  to  the  party  paying  it.  If  the  actual 
cost  and  clerk's  fee  shall  exceed  the  estimate, 
the  amount  of  the  excess  shall  be  paid  to  the 
clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  affirmance,  or  dis- 
missal, with  costs,  the  amount  of  the  cost  of 
printing  the  record  and  of  the  clerk's  fee  shall 
be  taxed  against  the  party  against  whom  costs 
are  given,  and  shall  be  inserted  in  the  body  of 
the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory 
evidence,  by  affidavit  or  the  acknowledgment 
of  the  parties  or  their  sureties,  of  having 
served  a  copy  of  the  bill  of  fees  due  by  them, 
respectively,  in  this  court,  on  such  parties  or 
their  sureties,  an  attachment  shall  issue 
against  such  parties  or  sureties,  respectively,  to 
compel  payment  of  the  said  fees. 


11. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal  shall  con- 
tain any  document,  paper,  testimony,  or  other 
proceedings  in  a  foreign  language,  and  the  rec- 
ord does  not  also  conUiin  a  translation  of  such 
document,  paper,  testimony,  or  other  proceed- 
ings, made  imder  the  authority  of  the  inferior 
court,  or  admitted  to  be  correct,  the  record 
shall  not  be  printed;  but  the  case  shall  be  re- 
ported to  this  court  by  the  clerk,  and  the  court 
will  thereupon  remand  it  to  the  inferior  court, 
in  order  that  a  translation  may  be  there  sup- 
plied and  inserted  in  the  record. 

12. 

FUBTHEB  PBOOF. 

1.  In  all  cases  where  further  proof  is  ordered 
by  the  court,  the  depositions  which  may  be 
taken  shall  be  by  a  commission,  to  be  issued 
from  this  court,  or  from  any  circuit  court  of 
the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime 
jurisdiction,  where  new  evidence  shall  be  ad- 
missible in  this  court,  the  evidence  by  testi- 
mony of  witnesses  shall  be  taken  under  a  com- 
mission to  be  issued  from  this  court,  or  from 
any  circuit  court  of  the  United  States,  under 
the  direction  of  any  judge  thereof;  and  no  such 
commission  shall  issue  but  upon  interroga- 
tories, to  be  filed  by  the  party  applying  for  the 
commission,  and  notice  to  the  opposite  party  or 
his  agent  or  attorney,  accompanied  with  a  copy 
of  the  interrogatories  so  filed,  to  file  cross-in- 
terrogatories within  twenty  days  from  the  serv- 
ice of  such  notice:  Provided,  however,  That 
nothing  in  this  rule  shall  prevent  any  party 
from  giving  oral  testimony  in  open  court  in 
cases  where  by  law  it  is  admissible. 

18. 

OBJECTIONS  TO  EVIDENCE  IN  THE  BXCOBO. 

In  all  cases  of  equity  or  admiralty  jurisdic- 
tion, heard  in  this  court,  no  objection  shall 
hereafter  be  allowed  to  be  taken  to  the  admissi- 
bility of  any  deposition,  deed,  grant,  or  other  ex- 
hibit found  in  the  record  as  evidence^  unless  ob- 
jection was  taken  thereto  in  the  court  below  and 
entered  of  record ;  but  the  same  shall  otherwise 
be  deemed  to  have  been  admitted  by  consent. 

14. 

CEBTIOBABI. 

No  certiorari  for  diminution  of  the  record 
will  be  hereafter  awarded  in  any  case,  unless  a 
motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified 
by  affidavit.  And  all  motions  for  such  cer- 
tiorari must  be  made  at  the  first  term  of  the 
entry  of  the  case ;  otherwise  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the 
court,  accounting  satisfactorily  for  the  delay. 

15. 

DEATH   OP   A   PARTT. 

1.  Whenever,  pending  a  writ  or  error  or  ap- 
peal in  this  court,  either  party  shall  die,  the 
proper  representatives  in  the  personalty  or 
realty  of  the  deceased  party,  according  to  the 
nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  there- 
upon the  case  shall  be  heard  and  determined  as 
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in  other  eases;  and  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other 
party  may  suggest  the  death  on  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that  un 
less  such  representatives  shall  become  parties 
within  the  first  ten  days  of  the  ensuinff  term, 
the  party  moving  for  such  order,  if  defendant 
in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed;  and  if  the  party  so 
moving  shall  be  plaintiff  in  error,  he  shall  be 
entitl^  to  open  the  record,  and  on  hearing  have 
the  judgment  or  decree  reversed,  if  it  be  er- 
roneous: Provided,  however.  That  a  copy  of 
every  such  order  shstll  be  printed  in  some  news- 
paper of  general  circulation  within  the  state, 
territory,  or  district  from  which  the  case  is 
brought,  for  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term  of 
the  Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested, 
and  the  representatives  of  the  deceased  do  not 
appear  by  the  tenth  day  of  the  second  term 
next  succeeding  the  suggestion,  and  no  meas- 
ures are  taken  by  the  opposite  party  within 
that  time  to  compel  their  appearance,  the  case 
shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit 
eourt  of  the  United  States  shall  desire  to  prose- 
cute a  writ  of  error  or  appeal  to  the  Supreme 
Court  of  the  United  States,  from  any  final 
judgment  or  decree,  rendered  in  the  circuit 
court,  and  at  the  time  of  suing  out  such  writ 
of  error  or  appeal  the  other  party  to  the  suit 
shall  be  dead  and  have  no  proper  representa- 
tive within  ^he  jurisdiction  of  tne  court  which 
rendered  such  final  jud^ent  or  decree,  so  that 
the  suit  cannot  be  revived  in  that  court,  but 
shall  have  a  proper  representative  in  some  state. 
or  territory  of  the  United  States,  the  party  de- 
siring such  writ  of  error  or  appeal  may  procure 
the  same,  and  may  have  proceedings  on  sufh 
judgment  or  decree  superseded  or  stayed  in  the 
same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such 
writ  of  error  or  appeal  as  in  other  cases.  And 
within  thirty  days  after  the  commencement  of 
the  term  to  whicn  such  writ  of  error  or  appeal 
is  returnable,  the  plaintiff  in  error  or  appellant 
shall  make  a  suggestion  to  the  court,  support- 
ed by  affidavit,  that  the  said  party  was  dead 
when  the  writ  of  error  or  appeal  was  taken  or 
sued  out,  and  had  no  proper  representative 
within  the  purisdiction  of  the  court  which  ren- 
dered said  judgment  or  decree,  so  that  the  suit 
could  not  be  revived  in  that  court,  and  that 
said  party  had  a  proper  representative  in  some 
state  or  territory  of  the  United  States,  and 
stating  therein  the  name  and  character  of  such 
representative,  and  the  state  or  territory  in 
which  such  representative  resides;  and,  upon 
such  suggestion,  he  may,  on  motion,  obtain  an 
order  that,  unless  such  representative  shall 
make  himself  a  party  within  the  first  ten  days 
of  the  tosuing  term  of  the  court,  the  plaintiff 
in  error  or  appellant  shall  be  entitled  to  open 
the  record,  and,  on  hearing,  have  the  judgment 
or  decree  reversed,  if  the  same  be  erroneous: 
Provided,  however.  That  a  proper  citation  re- 
citing the  substance  of  such  order  shall  be 
served  upon  such  representative,  either  person- 
ally or  by  being  left  at  his  residence,  at  least 
rixty  days  before  the  beginning  of  the  term  of 
the  Supreme  Court  then  next  ensuing:  And  pro- 
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vided,  also.  That  in  every  such  csMe,  if  the  ic^ 
resentative  of  the  deceased  party  doa  Mt 
appear  by  the  tenth  day  of  the  term  next  mt 
ceeding  said  suggestion,  and  the  measures  thc^ 
provided  to  compel  the  appearance  of  sudi  Rf^ 
resentative  have  not  been  taken  within  tk 
time  as  above  required,  by  the  opposite  paitr, 
the  case  shall  abate :  And  provided^  also,  ^ 
the  said  representative  may  at  any  time  b^i^ 
or  after  said  suggestion  come  in  and  be  mi^  t 
party  to  the  suit,  and  thereupon  the  case  sbfi 
proceed,  and  be  heard  and  determined  as  is 
other  cases. 

16. 

NO  APPEARANCE  OV  PULLNTAFF. 

Where  no  counsel  appears  and  no  brief  In 
been  filed  for  the  plaintiff  in  error  or  appd 
lant,  when  the  case  is  called  for  trial,  the  4^ 
fendant  may  have  the  plaintiff  called  and  tk 
writ  of  error  or  appeal  dismissed,  or  may  Cfa 
the  record  and  pray  for  an  affirmance. 

17. 

NO  AFPEABANCE  OF  DEFKMDAKT. 

Where  the  defendant  fails  to  appear  when  tk 
case  is  called  for  trial,  the  court  may  proceed 
to  hear  an  argument  on  the  part  of  the  ]^si» 
tiff  and  to  give  judgment  according  to  the  i^ 
of  the  case. 

18. 

NO  APPEABANCE  OF  ETTHEB  PASTT. 

When  a  case  is  readied  in  the  regnlar  call 
of  the  docket,  and  there  is  no  appearance  lor 
either  party,  the  case  shall  be  dismissed  at  fte 
cost  of  the  plaintiff. 

10. 


NEITUEB  PABTT  BEADT  AT  8EOOND  TSBM. 

When  a  case  is  called  for  argument  at  tvo 
successive  terms,  and  upon  the  call  at  tk 
second  term  neither  party  is  prepared  to  aif« 
it,  it  shall  be  dismissed  at  the  cost  of  tbe  pl^ 
tiff,  imless  sufficient  cause  is  shown  for  Uaike 
postponement. 

20. 

PRINTED   ABOUICENTS. 

1.  In  all  cases  brought  here  on  writ  of  tfisr, 
appeal,  or  otherwise,  the  court  will  receive 
printed  arguments  without  regard  to  the  miB- 
ber  of  the  case  on  the  docket,  if  the  counsel  €B 
both  sides  shall  choose  to  submit  the  ssse 
within  the  first  ninety  days  of  the  term;  bol 
twenty-five  copies  of  the  arguments,  signed  If 
attorneys  or  counselors  of  this  court  must  b 
first  filed. 

2.  When  a  case  is  reached  in  the  r^ular  etU 
of  the  docket,  and  a  printed  argument  shall  he 
filed  for  one  or  both  parties,  the  case  thaS 
stand  on  the  same  footing  as  if  there  were  u 
appearance  by  counseL 

3.  When  a  case  is  taken  up  for  trial  upon  ti» 
regular  call  of  the  docket,  and  argued  orally  is 
behalf  of  only  one  of  the  parties,  no  printed 
argument  for  the  opposite  party  will  be  «■ 
ceived,  unless  it  is  filed  before  the  oral  arga- 
ment  begins,  and  the  court  will  procosd  to  oos^ 
elder  and  decide  the  case  upon  the  ev  pari? 
argument. 

4.  No  brief  or  argument  will  be  reodved. 
either  through  the  clerk  or  otherwise,  after  i 
case  has  been  argued  or  submitted,  except  upa 
leave  granted  in  open  court  after  notice  to  «f 
posing  counsel. 
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21. 

BBIEFS. 

1,  The  counsel  for  the  plaintiff  in  error  or 
appellant  shall  file  with  the  clerk  of  the  coui*t. 
it  least  six  days  before  the  case  is  called  for  ar- 

lent,  twenty-five  copies  of  a  printed   brief. 
^nc  of  which  shall,  on  application,  be  furnished 
each  of  the  counsel  engaged  upon  the  opposite 
Bide. 

2.  This  brief  shall  contain,  in  the  order  here 
stated: 

(1)  A  concise  abstract,  or  statement  of  the 
case,  presenting  succinctly  the  questions  in- 
volved and  the  manner  in  which  they  are  raised. 

( 2  )  A  specification  of  the  errors  relied  upon, 
which,  in  cases  brought  up  by  writ  of  error, 
shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged;  and  in 
cases  brought  up  by  appeal  the  specification 
shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  be  erroneous.  When 
the  error  alleged  is  to  the  admission  or  to  the  re- 
jection of  evidence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or 
rejected.  When  the  error  alleged  Is  to  the 
char»«  of  the  court,  the  s]>ecification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether 
it  he  instructions  given  or  instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon  the 
report  of  a  master,  the  specification  shall  state 
the  exception  to  the  repoit  and  the  action  of  the 
court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  or  fact  to 
be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  of  a 
state  is  cited,  so  much  thereof  as  may  be 
deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or 
an  appellee  shall  file  with  the  clerk  tweniy-five 
printed  copies  of  his  argument,  at  least  three 
days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant,  ex- 
cept that  no  specification  of  errors  shall  be  re- 
quired, and  no  statement  of  the  case,  unless  that 
presented  by  the  plaintiff  in  error  or  appellant 
18  controverted. 

4.  When  there  is  no  assignment  of  errors,  as 
required  by  section  997  of  the  Revised  Statutes, 
counsel  will  not  be  heard,  except  at  the  request 
of  the  court;  and  errors  not  specified  according 
to  this  rule  will  be  disregarded;  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  as- 
signed or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in 
error  or  an  appellant  is  in  default,  the  case  may 
be  dismissed  on  motion;  and  when  a  defendant 
in  error  or  an  appellee  is  in  default,  he  will  not 
be  he^rd,  except  on  consent  of  his  adversary, 
and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the 
parties,  and  no  printed  brief  or  argument  is 
filed,  only  one  counsel  will  be  heard  for  the  ad- 
verse party ;  but  if  a  printed  brief  or  argument 
is  filea,  the  adverse  party  will  be  entitled  to  be 
heard  by  two  counsel. 

22. 

ORAL  ARGUMENTS. 

1.  -The  plaintiff  or  appellant  in   this   court 


shall  be  entitled  to  open  and  conclude  the  argu- 
ment 6f  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one 
case,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each 
party  on  the  argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for 
the  argument,  and  no  more,  without  special 
leave  of  the  court  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  appor- 
tioned between  the  counsel  on  the  same  side,  at 
their  discretion :  Provided,  alwa3rs,  Th^t  a  fair 
opening  of  the  case  nhall  be  made  by  the  party 
having  the  opening  and  closing  arguments. 

23. 

INTEREST. 

1.  Tn  cases  where  a  writ  of  error  is  prose- 
cuted to  this  court,  and  the  judgment  of  the  in- 
ferior court  is  affirmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest 
in  the  courts  of  the  state  where  such  judgment 
is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  de- 
lay the  proceedings  on  the  judgment  of  the  in- 
ferior court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  ex- 
ceeding ten  per  cent  in  additicm  to  interest, 
shall  be  awarded  upon  the  amount  of  the  judg- 
ment. 

3.  The  same  rule  shall  be  applied  to  decrees 
for  the  payment  of  money  in  cases  in  equity, 
unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  interest  shall  fiot  be 
allowed,  unless  specially  directed  by  the  court. 

24. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dis- 
missed in  this  court,  except  where  the  (fismissal 
shall  be  for  want  oT  jurisdiction,  costs  shall  be 
allowed  to  the  defendant  in  error  or   appellee,' 
unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment 
or  decree  in  this  court,  costs  shall  be  allowed  to 
the  defendant  in  error  or  appellee,  imless  other- 
wise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or 
decree  in  this  court,  costs  shall  be  allowed  to 
the  plaintiff  in  error  or  appellant,  unless  other- 
wise ordered  by  the  court.  The  cost  of  the  tran- 
script of  the  record  from  the  court  below  shall 
be  a  part  of  such  costs,  and  be  taxable  in  that 
court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply 
to  cases  where  the  United  States  are  a  party; 
but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 

6.  In  all  cases  of  the  dismissal  of  any  suit  in 
this  court,  it  shall  be  the  duty  of  the  clerk  to 
issue  a  mandate,  or  other  proper  process,  in  the 
nature  of  a  procedendo,  to  the  court  below,  for 
the  purpose  of  informing  such  court  of  the  pro- 
ceedings in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and 
justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  insert  the 
amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process^  sent  to  the  court  below, 
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and  annex  to  the  same  the  bill  of  ii«nis  taxed 
in  detail. 

7.  In  pursuance  of  the  act  of  March  3,  1883, 
authorizing  and  empowering  this  court  to  pre- 
pare a  table  of  fees  to  be  cnareed  by  the  clerk 
of  this  court,  the  following  table  is  adopted: 

For  docketing  a  case  and  filing  and  indorsing 
the  transcript  of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty-five 
cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper, 
twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copy- 
ing any  record  or  other  paper,  twenty  cents  per 
folio  of  each  one  himdred  words. 

For  transferring  each  caae  to  a  subsequent 
docket  and  indexing  the  same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court, 
one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in 
pursuance  of  any  statute  or  order  of  court,  two 
per  cent  on  the  amount  so  received,  kept,  and 
paid. 

For  an  admission  to  the  bar  and  certificate 
under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript 
thereof  for  the  printer,  indexing  the  same, 
supervising  the  printing,  and  distributing  the 
printed  copies  te  the  justices,  the  reporter,  the 
law  library,  and  the  parties  or  their  counsel, 
fifteen  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record, 
when  required  under  rule  10,  twenty  cents  per 
folio,^but  nothing  in  addition  for  supervising 
the  printing. 

For  issuing  a  writ  of  error  and  accompanying 
papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party 
appearing. 

For  every  copy  of  any  opinion  of  the  court 
or  any  justice  thereof,  certified  under  seal,  one 
dollar  for  every  printed  page,  but  not  te  exceed 
five  dollars  in  the  whole  for  any  copy. 

25. 

OPINIONS  OF  THE  COUBT. 

1.  All  opinions  delivered  by  the  court  shall, 
immediately  upon  the  delivery  thereof,  be  hand- 
ed to  the  clerk  te  be  recorded.  And  it  shall  be 
the  duty  of  the  clerk  to  cause  the  same  to  be 
forthwith  recorded,  and  to  deliver  a  copy  to  the 
reporter  as  soon  as  the  same  shall  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be 
filed  with  the  clerk  of  this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of 
the  justices  delivering  the  same  need  not  be 
copjed  by  the  clerk  into  a  book  of  records;  but 
at  the  end  of  each  term  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substan- 
tial maimer  into  one  or  more  volumes,  and  when 
80  bound  they  shall  be.  deemed  to  have  been  re- 
corded within  the  meaning  of  this  rule. 

26. 

CALL  AND  OBDER  OF  THE  DOOKXT. 

1.  The  court,  on  the  second  day  in  each  term, 
will  commence  calling  the  cases  for  argument 
in  the  order  in  which  they  stand  on  the  docket, 
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and  proceed  from  day  to  day  during  the  term  in 
the  same  order  (except  as  hereinafter  pro- 
vided) ;  and  if  the  parties,  or  either  of  them, 
shall  be  ready  when  the  case  is  called,  the  same 
v^ll  be  heard;  and  if  neither  party  shall  be 
ready  to  proceed  in  the  argument,  the  case  shall 
go  down  to  the  foot  of  the  docket^  unless  some 
good  and  satisfactory  reason  to  the  contrary 
shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable 
to  be  called  on  each  day  during  the  term,  in- 
cluding the  one  under  argument. 

3.  Criminal  cases  may  be  advanced  by  leave 
of  the  court  on  motion  of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon 
the  merits,  and  again  brought  up  by  writ  of  er- 
ror or  appeal,  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party. 

6.  Revenue  and  other  cases  in  which  the 
United  Stetes  are  concerned,  which  also  involve 
or  affect  some  matter  of  general  public  interest, 
may^  also  by  leave  of  the  court,  be  advanced  on 
motion  of  the  attorney  general. 

6.  All  motions  to  advahce  cases  must  be 
printed,  and. must  c(mtein  a  brief  statement  of 
the  matter  involved,  with  the  reasons  for  the 
application. 

7.  No  other  case  will  be  taken  up  out  of  the 
order  on  the  docket,  or  be  set  down  for  any 
particular  day,  except  under  special  and  pe- 
culiar circumstences  to  be  shown  to  the  court 
Every  case  which  shall  have  been  called  in  its 
order  and  passed  and  put  at  the  foot  of  tiie 
docket  shall,  if  not  again  reached  during  the 
term  it  was  called,  be  continued  to  the  next 
term  of  the  court. 

8.  Two  or  more  cases,  involving  the  same 
question,  may,  by  the  leave  of  the  court,  be 
heard  together;  but  they  must  be  argued  as  one 
case. 

9.  If.  after  a  case  has  been  passed  under  dr- 
cumstences  which  do  not  place  it  at  the  foot  of 
the  docket,  the  parties  shall  desire  to  have  it 
heard,  they  may  file  with  the  clerk  their  joint 
request  to  that  effect,  and  the  case  shall  then  be 
by  him  reinsteted  for  call  ten  cases  after  that 
under  argument,  or  next  to  be  called  at  the  end 
of  the  day  the  request  is  filed.  If  the  parties 
will  not  unite  in  such  a  request  either  may 
move  to  teke  up  the  case,  and  it  shall  then  be 
asHi^od  to  such  place  upon  the  docket  as  the 
vconrt  may  direct. 

10.  No  stipulation  to  pass  a  ease  without 
placing  it  at  the  foot  of  the  docket  will  be 
recognized,  as  binding  upon  the  court.  A  case 
can  only  be  so  passed  upon  application  made 
and  leave  granted  in  open  court. 

27. 

ADJOUBNMENT. 

The  court  will,  at  every  term,  announce  on 
what  day  it  will  adjourn  at  least  ten  days  be- 
fore the  time  which  shall  be  fixed  upon;  and  the 
court  will  teke  up  no  case  for  argument,  nor  re- 
ceive any  case  upon  printed  briefs,  within  Uiree 
days  next  before  the  day  fixed  upcm  for  adjourn- 
ment. 

28. 

DISMISSING  OASES  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a 
writ  of  error  pending  in  this  court,  or  the  ap- 
pellant and  appellee  in  an  appeal,  shall  in 
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bion,  by  their  attorneys  of  record,  Bifp.  and  file 
witU  the.tflerk  an  agreement  in  writing  direct- 
ing tlie  case  to  be  dismissed,  and  specifying  the 
terms  on  which  it  is  to  be  dismissed  as  to  costs, 
and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to 
enter  the  case  dismissed,  and  to  give  to  either 
party  requesting  it  a  copy  of  the  agreement 
filed  ;  but  no  mandate  or  other  process  shall  is- 
sue -without  an  order  of  the  court. 

20. 

SUPERSEDEAS. 

Supersedeas  bonds  in  the  circuit  courts  must 
be  taken,  with  good  and  sufficient  security,  that 
the  plaintiff  in  error  or  appellant  shall  prose- 
cute his  writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs,  if  he  fail  to  make  his  plea 
^ood.      Such  indemnity,  where  the  judgment  or 
decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of 
the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal ; 
but  in  all  suits  where  the  property  in   contro- 
versy necessarily  follows  the  event  of  the  suit, 
as  in  real  actions,  replevin,    and    in   suits    on 
mortgages,  or  where  the  property    is    in    the 
custody  of  the  marshal  under  admiralty    pro- 
cess, as  in  case  of  capture  or  seizure,  or  where 
the  proceeds  thereof,  or  a  bond  for*  the   value 
thereof,  is  in  the  custody  or  control  of  the  court, 
indemnity  in  all  such  cases  is  only  required  in 
an  amount  sufficient    to    secure    the    sum    re- 
covered for  the  use  and  detention  of  the  proper- 
ty, and  the  costs  of  the  suit,  and  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal. 

30. 

BEHEABING. 

A  petition  for  rehearing  after  judgment  can 
be  presented  only  at  the  term  at  which  judg- 
ment is  entered,  unless  by  special  leave  granted 
during  the  term;  and  must  be  print^,  and 
briefly  and  distinctly  state  its  grounds,  and  be 
supported  by  certificate  of  counsel;  and  will 
not  be  granted,  or  permitted  to  be  argued,  un- 
less a  justice  who  concurred  in  the  judgment 
desires  it,  and  a  majority  of  the  court  so  deterr 
mines. 

81. 

lORM  OF  PRINTED  BEC0BD8  AND  BRIEFS. 

All  records,  arguments,  and  briefs  printed 
for  the  use  of  the  court  must  be  in  such  form 
and  size  that  they  can  be  conveniently  bound 
toother,  so  as  to  make  an  ordinary  octavo  vol- 
ume. 

82. 

WRITS  OF  ERROR  AND  APPEALS  UNDER  $  5  OF  THE 
ACT  OF  MARCH  3,  1875. 

1.  Writs  of  error  and  citations  under  §  5  of 
the  act  of  March  3,  1875,  "to  determine  the 
jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of   causes 


from  the  state  courts,  and  for  other  purposes," 
for  the  review  of  orders  of  the  circuit  courts 
dismissing  suits,  or  remanding  suits  to  a  state 
court,  must  be  made  returnable  within  thirty 
days  after  date,  and  be  served  before  the  return 
day. 

2.  In  all  cases  where  a  writ  of  error  or  ap- 
peal is  brought  to  this  court  under  the  provi- 
sions of  that  act,  it  shall  be  the  duty  of  the 
plaintifi*  in  error  or  the  appellant  to  docket  the 
case  and  file  the  record  in  this  court  within 
thirty-six  days  after  the  date  of  the  writ  of  er- 
ror, or  the  taking  of  the  appeal,  if  there  shall 
be  a  term  of  the  court  pending  at  that  time, 
and  if  not,  then  during  the  first  six  days  of  the 
next  term.  If  default  be  made  in  this  particu- 
lar, proceedings  to  docket  and  dismiss  may  be 
had  as  in  other  cases. 

3.  All  such  cases  will  be  advanced  on  mo- 
tion, and  heard  under  the  rules  prescribed  by 
rule  6  in  regard  to  motions  to  dismiss  writs  of 
error  and  appeals.* 

4.  As  soon  as  such  a  case  is  docketed  and  ad- 
vanced, the  record  shall  be  printed,  unless  the 
parties  stipulate  to  the  contrary,  and  file  their 
stipulation  with  the  clerk. 

5.  In  all  cases  where  a  period  of  thirty  days 
is  included  in  the  times  fixed  hj  this  rule,  it 
shall  be  extended  to  sixty  days  m  writs  of  er- 
ror and  appeals  from  California,  Oregon,  or 
Nevada. 

88. 

MODELS,     DIAGRAMS,     AND    EXHIBITB    OF    MATB- 

BIAL. 

All  models,  diagrams,  and  exhibits  of  mate- 
rial, placed  in  the  custody  of  the  marshal  for 
the  inspection  of  the  courl  on  the  hearing  of  a 
case,  must  be  taken  away  by  the  parties  within 
one  month  after  the  case  is  decided.  When 
this  is  not  done,  it  shall  be  the  duty  of  the  mar- 
shal to  notify  the  counsel  in  the  case,  by  mail 
or  otherwise,  of  the  requirements  of  this  rule; 
and  if  the  articles  are  not  removed  within  a 
reasonable  time  after  the  notice  is  given,  he 
shall  destroy  them,  or  make  such  other  dispo- 
sition of  them  as  to  him  may  seem  best. 

(Promulgated  January  7,  1884.) 

•SUPREME  COURT  OF  THE  UNITED 
STATES. 

October  Term,  1883. 

Ordered,  that  $  3  of  rule  32  be  amended  so  &• 
to  read  as  follows: 

3.  All  such  cases  will  be  advanced  on  mo- 
tion. The  motion  may  be  made  ew  parte.  If 
granted,  the  party  on  whose  motion  the  case 
shall  have  been  advanced  may  have  the  case 
submitted  on  printed  briefs,  on  serving,  with  a 
copy  of  his  brief,  on  the  adverse  party,  a  no- 
tice of  intention  to  submit,  such  as  is  required 
by  rule  6  to  be  given  upon  motions  to  dismiss 
writs  of  error  and  appeals. 

(Promulgated  May  5,  1884.) 
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m  BSFBRXNOB  TO 


APPEALS  FROM  THE  COURT  OF  CLAIMS. 


JANUARY  7,  1884. 


Bvle  1* 

In  all  cases  hereafter  decided  in  the  court  of 
claims  in  which,  by  the  act  of  Congress,  such 
appeals  are  allowable,  they  shall  be  heard  In 
the  Supreme  Court  upon  the  following  record, 
and  none  other: 

1.  A  transcript  of  the  pleadings  in  the  case, 
of  the  final  judgment  or  decree  of  the  court, 
and  of  such  interlocutory  orders,  rulings,  judg- 
ments, and  decrees  as  may  be  necessary  to  a 
proper  review  of  the  case. 

2.  A  finding  by  the  court  of  claims  of  the 
facts  in  the  case  established  by  the  evidence  in 
the  nature  of  a  special  verdict,  but  not  the  evi- 
dence establishing  them;  and  a  separate  state- 
ment of  the  conclusions  of  law  upon  said  facts, 
upon  which  the  court  foimds  its  judgment  or 
decree.  The  fiinding  of  facts  and  conclusions 
of  law  to  be  certified  to  this  court  as  a  part  of 
the  record. 

Rule  2. 

In  all  cases  in  which  judgments  or  decrees 
have  heretofore  been  rendered,  where  either 
party  is  by  law  entitled  to  an  appeal,  the  party 
desiring  it  shall  make  application  to  the  court 
of  claims  by  petition  for  the  allowance  of  such 
appeal.  Said  petition  shall  contain  a  distinct 
specification  of  the  errors  alleged  to  have  been 
committed  by  said  court  in  its  rulings,  judg- 
ment or  decree  in  the  case.  The  court  shall,  if 
the  specification  of  alleged  error  be  correctly 
and  accurately  stated,  certify  the  same,  or 
may  certify  such  alterations  and  modifications 
of  the  points  decided  and  alleged  for  error  as, 
in  the  judgment  of  said  court,  shall  distinctly, 
fully  and  fairly  present  the  points  decided  by 
the  court.  This,  with  the  transcript  mentioned 
in  Rule  1   (except  the  statement  of  facts  and 


law  therein  mentioned),  shall  constitute  the 
record  on  which  those  cases  shall  be  heard  in 
the  Supreme  Cdurt. 

Bvle  3. 

In  all  cases  an  order  of  allowance  of  i^peal 
by  the  court  of  claims,  or  the  chief  justice 
thereof  in  vacation,  is  essential,  and  tlfe  limita- 
tion of  time  for  granting  such  appeal  shall 
cease  to  run  from  the  time  an  appucation  it 
made  for  the  allowance  of  appeal. 

Bvle  4. 

In  all  cases  in  which  either  party  is  entitled 
to  appeal  to  the  Supreme  Coturt,  &e  court  of 
claims  shall  make  and  file  their  finding  of 
facts,  and  their  conclusions  of  law  therein,  in 
open  court,  before  or  at  the  time  they  enter 
their  judgment  in  the  case. 

Bvle  5. 

In  every  such  case,  each  party,  at  such  time 
before  trial  and  in  such  form  as  the  court  may 
prescribe,  shall  submit  to  it  a  request  to  find 
all  the  facts  which  the  party  considers  proven 
and  deems  material  to  the  due  presentauon  of 
the  case  in  the  finding  of  facts. 

OcTOBEB  Term,  1882. 

Ordered,  That  Rule  1,  in  reference  to  appeals 
from  the  court  of  claims,  be,  and  the  same  is 
hereby  made  applicable  to  appeals  in  all  cases 
heretofore  or  hereafter  decided  by  that  court 
imder  the  jurisdiction  conferred  by  the  act  of 
June  16,  1880,  c  243,  To  provide  for  the  set- 
tlement of  all  outstanding  claims  against  the 
District  of  Columbia,  and  conferring  jurisdic- 
tion on  the  court  of  claims  to  hear  the  same, 
and  for  other  porpoeea. 
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RTJLES  OF  PRAOTIOE 


FOB  THB 


COURTS  OF  EQUITY  OF  THE  UNITED  STATES. 


PBEXJMINAST  BEOULATIONS. 
1. 

The  circuit  courts,  as  courts  of  equity,  shall 
be  deemed  always  open  for  the  purpose  of  filing 
bills,  answers  and  other  pleadings;  for  issuing 
and  returning  mesne  and  final  process  and  com- 
missicms;  and  for  making  and  airecting  all  in- 
terlocutory motions,  orders,  rules,  and  other 
proceedings,  preparatory  to  hearing  of  all 
causes  upon  their  merits. 

2. 

The  clerk's  office  shall  be  open,  and  the  clerk 
ihall  be  in  attendance  therein,  on  the  first  Mon- 
day of  every  month,  for  the  purpose  of  receiv- 
ii^,  entering,  entertaining,  and  disposing  of  all 
motions,  rmes,  orders,  and  other  proceedings, 
whicli  are  grantable  of  course  and  applied  for, 
or  had  by  the  parties  or  their  solicitors,  in  all 
causes  pending  in  equity,  in  pursuance  of  the 
roles  herdby  prescribed. 


Any  judge  of  the  circuit  court,  as  well  in  va- 
cation as  in  term,  may,  at  chambers,  or  on  the 
rule  days  at  the  clerk's  office,  make  and  direct 
all  such  interlocutory  orders,  rules  and  other 
proceedings,  preparatoiy  to  the  hearing  of  all 
causes  upon  their  merits  in  the  same  manner 
and  with  the  same  effect  as  the  circuit  court 
could  make  and  direct  the  same  in  term,  reason- 
able notice  of  the  application  therefor  being 
first  given  to  the  adverse  party,  or  his  solicitor 
to  appear  and  show  cause  to  the  ocmtrary,  at 
the  next  rule  day  thereafter,  unless  some  other 
time  is  assigned  by  the  judge  for  the  hearing. 


All  motions,  rules,  orders,  and  other  proceed- 
ings, made  and  directed,  at  chambers,  or  on 
rule  days  at  the  clerk's  office,  whether  special  or 
of  course,^  shall  be  entered  by  the  clerk  m  an  or- 
der-book, to  be  kept  at  the  clerk's  office,  on  the 
day  when  they  are  made  and  directed;  which 
book  shall  be  open  at  all  office-hours  to  the  free 
inspection  of  the  parties  in  any  suit  in  equity, 
and  their  solicitors.  And,  except  in  cases  where 
personal  or  other  notice  is  specially  required  or 
directed,  such  entry  in  the  order-book  shall  be 
deemed  sufficient  notice  to  the  parties  and  their 
solicitors,  without  further  service  thereof,  of  all 
orders,  rules,  acts,  notices,  and  other  proceed- 
ings entered  in  such  order-book,  touching  anv 
and  all  the  matters  in  the  suits  to  and  in  which 
they  are  parties  and  solicitors.  And  notice  to 
the  solicitors  shall  be  deemed  notice  to  the  par- 
ties for  whom  they  appear  and  whom  they  rep- 
resent in  all  cases  where  personal  notice  on  the 
910 


parties  is  not  otherwise  specially  required. 
Where  the  solicitors  for  all  the  parties  in  a  suit 
reside  in  or  near  the  same  town  or  city,  the 
judges  of  the  circuit  court  may,  by  rule,  abridge 
the  time  for  notice  of  rules,  orders,  or  other 
proceedings  not  requiring  personal  service  on 
the  parties^  in  their  discretion. 

5. 

All  motions  and  applications  in  the  clerk's 
office  for  the  issuing  of  mesne  process  and  final 
process  to  enforce  and  execute  decrees;  for  fil- 
ing bills,  answers,  pleas,  demurrers,  and  other 
pleadings;  for  makm^  amendments  to  bills  and 
answers ;  for  taking  bills  pro  confesao;  for  filing 
exceptions;  and  for  other  proceedings  in  the 
clerk's  office  which  do  not,  by  the  rules  herein- 
after prescribed,  require  any  allowance  or  order 
of  the  court  or  of  any  judge  thereof,  shall  be 
deemed  motions  and  applications  grantable  of 
course  by  the  clerk  of  tne  court.  But  the  same 
may  be  suspended,  or  altered,  or  rescinded  by 
any  judge  of  the  court,  upon  special  cause 
shown. 

6. 

All  motions  for  rules  or  orders  and  other  pro- 
ceedings, which  are  not  grantable  of  course  or 
without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a 
Aile  day,  and  entered  in  the  order-book,  and 
shall  be  heard  at  the  rule  day  next  after  that  on 
which  the  motion  is  made.  And  if  the  adverse 
partv,  or  his  solicitor,  shall  not  then  appear,  or 
shall  not  show  food  cause  against  the  same,  the 
motion  may  be  heard  by  any  judge  of  the  court 
ew  parte,  and  granted,  as  if  not  objected  to,  or 
refused,  im  his  discretion. 

PBOOBBS. 

7. 

The  process  of  subpcena  shall  constitute  the 
proper  mesne  process  in  all  suits  in  equity,  in 
the  first  instance,  to  require  the  defendant  to 
appear  and  answer  the  exigency  of  the  bill; 
and,  unless  otherwise  provided  in  these  rules, 
or  specially  ordered  by  the  circuit  court,  a  writ 
of  attachment,  and,  if  the  defendant  cannot  be 
found,  a  writ  of  sequestration,  or  a  writ  of  as- 
sistance to  enforce  a  delivery  of  possession,  as 
the  cause  may  require,  shall  be  the  proper  pro- 
cess to  issue  for  the  purpose  of  compelling 
obedience  to  any  interlocutory  or  final  order  or 
decree  of  the  court. 

8. 

Final  process  to  execute  any  decree  may,  if 
the  decree  be  solely  for  the  payment  of  money, 
be  by  a  writ  of  execution,  in  the  form  used  in 
the  circuit  court  in  suits  at  common  law  in  ac- 
tions of  assumpsit.  If  the  decree  be  for  the  per^ 
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formance  oi  any  specific  act,  as,  lor  example, 
for  the  execution  of  a  conveyance  of  land  or  the 
delivering  up  of  deeds  or  other  documents,  the 
decree  shall,  in  all  cases,  prescribe  the  time 
within  which  the  act  shall  be  done,  of  which 
the  defendant  shall  be  bound,  without  further 
service,  to  take  notice;  and  upon  affidavit  of  the 
plaintiff,  filed  in  the  clerk's  office,  that  the  same 
has  not  been  complied  with  within  the  pre- 
scribed time,  the  clerk  shall  issue  a  writ  of  at* 
tachment  against  the  delinquent  party,  from 
which,  if  attached  thereon,  he  shall  not  be  dis- 
charged, unless  upon  a  full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a 
special  order  of  the  court,  or  of  a  judge  thereof, 
upon  motion  and  affidavit,  enlarging  the  time 
for  the  performance  thereof.  If  tne  delinquent 
party  cannot  be  found,  a  writ  of  sequestration 
shall  issue  against  his  estate  upon  the  return 
of  non  eat  invmUtts,  to  compel  obedience  to  the 
decree. 

0. 

When  any  decree  or  order  is  for  the  delivery 
of  possession,  upon  proof  made  by  affidavit  of 
a  demand  and  refusal  to  obey  tne  decree  or 
order,  the  party  prosecuting  the  same  shall  be 
entitled  to  a  writ  of  assistance  from  the  clerk 
of  the  court. 

10. 

Every  person,  not  beins  a  part^  in  any  cause, 
who  has  obtained  an  order,  or  m  whose  favor 
an  order  shall  have  been  made,  shall  be  enabled 
to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  parly  to  the  cause;  and 
every  person,  not  being  a  party  in  any  cause, 
against  whom  obedience  to  any  order  of  the 
court  may  be  enforced,  shall  be  liable  to  the 
same  process  for  enforcing  obedience  to  sudi 
orders  as  if  he  were  a  party  in  the  cause. 

8EBVIGB  OF  PBOCESS. 

11. 

No  process  of  subp<Bna  shall  issue  from  the 
clerk's  office  in  any  suit  in  equity  until  the  bill 
is  filed  in  the  office. 

12. 

Whenever  a  bill  is  filed,  the  clerk  shall  issue 
the  process  of  subpoena  thereon,  as  of  course, 
upcm  the  application  of  the  plaintiff,  which  shall 
be  returnable  into  the  clerk's  office  the  next  rule 
day,  or  the  next  rule  day  but  one,  at  the  elec- 
tion of  the  plaintiff,  occurring  alter  twenty 
days  from  the  time  of  the  issuing  thereof.  At 
the  bottom  of  the  subpoena  shall  be  placed  a 
memorandum,  that  the  defendant  is  to  enter  his 
appearance  in  the  suit  in  the  clerk's  office  on  or 
before  the  day  at  which  the  writ  is  returnable; 
otherwise,  the  bill  may  be  taken  pro  confeaao. 
Where  there  is  more  than  one  defendant,  a 
vnrit  of  subpoena  may,  at  the  election  of  the 
plaintiff,  be  sued  out  separately  for  each  de- 
fendant, except  in  the  case  of  husband  and 
wife  defendants,  or  a  joint  subpoena  against  all 
the  defendants. 

18. 

The  service  of  all  subpoenas  shall  be  by  a  de- 
livery of  a  copy  thereof  by  the  officer  serving 
the  same  to  the  defendant  personally,  or  by 
leaving  a  copy  thereof  at  the  dwelling-house  or 
usual  place  of  abode  of  each  defendant,  with 
8omc  adult  person  who  is  a  member  or  resident 
in  the  family. 


14. 

Whenever  any  subpoena  shall  be  returned  no^ 
executed  as  to  any  defendant,  the  plaintiff  shidl 
be  entitled  to  another  subpoena,  totiea  quoi%e$, 
against  such  defendant,  if  he  shall  require  it, 
until  due  service  is  made. 

15. 

The  service  of  all  process,  mesne  and  final, 
shall  be  by  the  marshal  of  the  district,  or  his 
deputy,  or  by  some  other  person  specially  ap- 
pointed for  that  purpose,  and  not  otherwise.  Ln 
the  latter  case,  the  person  serving  the  process 
shall  make  affidavit  thereof. 

16. 

Upon  the  return  of  the  subpoena  as  served 
and  executed  upon  any  defendant,  the  clerk 
shall  enter  the  suit  upon  his  docket  as  pending 
in  the  .court,  and  shall  state  the  time  of  the 
entry. 

▲PPBABANCOB. 

17. 

The  appearance*  day  of  the  defendant  shall 
be  the  rule  day  to  which  the  subpoena  is  made 
returnable,  provided  he  has  been  served  with 
the  process  twenty  days  before  that  day;  other- 
wise his  appearance  day  shall  be  the  next  rule 
day  succe^iing  the  rule  day  when  the  process 
is  returnable. 

The  appearance  of  the  defendant,  either  per- 
sonally or  by  his  scdicitor,  shall  be  enterea  in 
the  order-book  on  the  day  thereof  by  the  clerk. 

BILLS   TAKEN   PBO   00NFB8S0. 

18. 

It  shall  be  the  duty  of  the  defendant,  unless 
the  time  shall  be  otherwise  enlarged,  for  cause 
shown,  by  a  judge  of  the  court,  upon  motion 
for  that  purpose,  to  file  his  plea,  demurrer,  or 
answer  to  the  bill,  in  the  clerk's  office,  on  the 
rule  day  next  succeeding  that  of  entering  his 
appearance.  In  default  thereof,  the  plaintiff 
may,  at  his  election,  enter  an  order  (as  of 
course)  in  the  order-book,  that  the  bill  be  takeo 
pro  oonfeaao;  and  thereupon  the  cause  shall  be 
proceeded  in  ex  parte,  and  the  matter  of  the 
bill  may  be  decreed  by  the  court  at  any  time 
after  the  expiration  of  thirty  days  from  and 
after  the  entry  of  said  order,  if  the  same  can 
be  done  without  an  answer,  and  is  proper  to  be 
decreed;  or  the  plaintiff,  if  he  requires  any  dis- 
covery or  answer,  to  enable  him  to  obtain  a 
proper  decree,  shall  be  entitled  to  process  of 
attachment  against  the  defendant  to  compel  an 
answer  and  the  defendant  shall  not,  when  ar- 
rested upon  such  process,  be  discharged  there- 
from, unless  upon  filing  his  answer,  or  other- 
wise complying  with  such  order  as  the  court  or 
a  judge  thereof  may  direct  as  to  pleading  to  or 
fully  answering  the  bill,  within  a  period  to  be 
fixed  by  the  court  or  judge,  and  undertaking  to 
speed  the  cause. 

10. 

When  the  bill  is  taken  pro  confeaao  the  court 
may  proceed  to  a  decree  at  any  time  after  the 
expiration  of  thirty  days  from  and  after  the  en- 
try of  the  order  to  take  the  bill  pro  confeaao, 
and  such  decree  rendered  shall  be  deemed  abso- 
lute, unless  the  court  shall,  at  the  same  term, 
set  aside  the  same,  or  enlarge  the  time  for  filing 
the  answer,  upon  cause  shown  upon  motion  and 
affidavit  of  the  defendant.    And  no  lueh  motion 
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■hall  be  granted,  unless  upon  the  payment  of 
the  costs  of  the  plaintiff  in  the  suit  up  to  that 
time,  or  such  part  thereof  as  the  court  shall 
deem  reasonable,  and  unless  the  defendant  shall 
undertake  to  file  his  answer  within  such  time 
as  the  court  shall  direct,  and  submit  to  such 
other  terms  as  the  court  shall  direct,  for  the 
^rpose  of  speeding  the  cause. 

FRAME  OF  BILLS. 

20. 

Every  bill,  in  the  introductory  part  thereof, 
shall  contain  the  names,  places  of  abode,  and 
dtizenship  of  all  the  parties,  plaintiffs  and  de- 
fendants, W  and  against  wnom  the  bill  is 
brought,  llie  form,  in  substance,  shall  be  as 
follows :    **To  the  judges  of  the  circuit  court  of 

the  United  States  for  the  district  of :    A. 

B.,  of ,  and  a  citizen  of  the  state  of , 

brings  this  his  bill  against  C.  D.,  of r,  and 

a  citizen  of  the  state  of  ,  and  E.  F.,  of 

,  and  a  citizen  of  the  state  of .    And 

thereupon    your    orator    complains    and    says 
that,"  &e. 

21. 

The  plaintiff,  in  his  bill,  shall  be  at  liberty  to 
omit,  at  his  option,  the  part  which  is  usually 
called  the  common  confederacy  clause  of  the 
bill,  averring  a  confederacy  between  the  defend- 
ants to  injure  or  defraud  the  plaintiff;  also 
what  is  commonly  called  the  charging  part  of 
the  bill,  setting  forth  the  matters  or  excuses 
which  the  defendant  is  supposed  to  intend  to 
4et  up  by  way  of  defense  to  the  bill;  also  what 
is  commonly  called  the  jurisdiction  clause  of  the 
bill,  that  the  acts  complained  of  are  contrary 
to  equity,  and  that  the  defendant  is  without 
any  remedy  at  law;  and  the  bill  shall  not  be 
demurrable  therefor.  And  the  plaintiff  may,  in 
the  narrative  or  stating  part  of  his  bill,  state 
and  avoid,  by  counter-averments,  at  his  option, 
any  matter  or  thing  which  he  supposes  will  be 
insisted  upon  by  the  defendant  by  way  of  de- 
fense or  excuse  to  the  case  made  by  the  plain- 
tiff for  relief.  The  prayer  of  the  bill  shall  ask 
the  special  relief  to  which  the  plaintiff  supposes 
himself  entitled,  and  also  shall  contain  a  prayer 
for  general  relief,  and  if  an  injunction,  or  a 
writ  of  ne  exeat  regno^  or  any  other  special 
order,  pending  the  suit,  is  required,  it  shall 
also  be  specially  asked  for. 

22. 

If  any  persons,  other  than  those  named  as 
defendants  in  the  bill,  shall  appear  to  be  neces- 
sary or  proper  parties  thereto,  the  bill  shall 
aver  the  reason  why  they  are  not  made  parties, 
by  showing  them  to  be  without  the  jurisdiction 
of  the  court  or  that  they  cannot  be  joined  with- 
out ousting  the  jurisdiction  of  the  court  as  to 
the  other  parties.  And  as  to  persons  who  are 
without  the  jurisdiction  and  may  properly  be 
made  parties,  the  bill  may  pray  that  process 
may  issue  to  make  them  parties  to  the  bill  if 
they  should  oome  within  the  jurisdiction. 

28. 

The  prayer  for  process  of  subpoena  in  the  bill 
shall  contain  the  names  of  all  the  defendants 
named  in  the  introductory  part  of  the  bill,  and 
if  any  of  them  are  known  to  be  infants  under 
age,  or  otherwise  under  guardianship,  shall 
s&te  the  fact  so  that  the  court  may  take  order 
thereOh,  as  justice  may  require  upon  the  return 
of  the  process.  If  an  injunction,  or  a  writ  of 
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ne  exeat  regno,  or  any  other  special  order,  pend- 
ing the  suit,  is  asked  for  in  the  prayer  for  re- 
lief, that  shall  be  sufficient,  without  repeating 
the  same  in  the  prayer  for  process. 

24. 

Every  bill  shall  contain  the  signature  of 
counsel  and  annexed  to  it,  which  shall  be  con- 
sidered as  an  affirmation  on  his  part  that,  upon 
the  instructions  given  to  him  and  the  case  laid 
before  him,  there  is  good  ground  for  the  suit, 
in  the  manner  in  which  it  is  framed. 

25. 

In  order  to  prevent  unnecessary  costs  and  ex- 
penses, and  to  promote  brevity,  succinctness, 
and  directness  in  the  allegations  of  bills  and 
answers,  the  regular  taxable  costs  for  every  bill 
and  answer  shall  in  no  case  exceed  the  sum 
which  is  allowed  in  the  state  court  of  chancery 
in  the  district,  if  any  there  be;  but  if  there  be 
none,  then  it  shall  not  exceed  the  sum  of  three 
dollars  for  every  bill  or  answer. 

SCANDAL  AND  IMPEBTINENCE  JK  BUXS, 

26. 

Every  bill  shall  be  expressed  in  as  brief  and 
succinct  terms  as  it  reasonably  can  be,  and  shall 
contain  no  imnecessary  recitals  of  deeds,  docu- 
ments, contracts,  or  other  instruments,  in  luge 
verhay  or  any  other  impertinent  matter,  or  any 
scandalous  matter  not  relevant  to  the  suit.  If  it 
does,  it  may,  on  exceptions,  be  referred  to  a 
master,  by  any  judge  of  the  court,  for  imperti- 
nence or  scandal;  and  if  so  foimd  by  him,  the 
matter  shall  be  expunged  at  the  expense  of  the 

Slaintiff,  and  he  shall  pay  to  the  defendant  all 
is  costs  in  the  suit  up  to  that  time,  unless  the 
court  or  a  judge  thereof  shall  otherwise  order. 
If  the  master  shall  report  that  the  bill  is  not 
scandalous  or  impertinent,  the  plaintiff  shall  be 
entitled  to  all  costs  occasioned  oy  the  reference. 

27. 

No  order  shall  be  made  by  any  judge  for  re- 
ferring any  bill,  answer,  or  pleading,  or  other 
matter  or  proceeding,  depending  before  the 
court,  for  scandal  or  impertinence,  imless  ex- 
ceptions are  taken  in  writing  and  signed  by 
counsel,  describing  the  particular  passages 
which  are  considered  to  be  scandalous  or  im- 
pertinent; nor  unless  the  exceptions  shall  be 
filed  on  or  before  the  next  rule  day  after  the 
process  on  the  bill  shall  be  returnable,  or  after 
the  answer  or  pleading  is  filed.  And  such 
order,  when  obtained,  shall  be  considered  as 
abandoned,  unless  the  party  obtaining  the  order 
shall,  without  any  unnecessary  delay,  procure 
the  master  to  examine  and  report  for  the  same 
on  or  before  the  next  succeeaing  rule  day,  or 
the  master  shall  certify  that  further  time  is 
necessary  for  him  to  complete  the  examination. 

AMENDMENT  OF  BILLS. 

28. 

The  plaintiff  shall  be  at  liberty,  aa  a  matter 
of  course,  and  without  payment  of  costs,  to 
amend  his  bill,  in  any  matters  whatsoever, 
before  any  copy  has  been  taken  out  of  the 
clerk's  office,  and  in  any  small  matters  after- 
wards, such  as  filing  blanks,  correcting  errors 
of  dates,  misnomer  of  parties,  misdescriptioii 
of  premises,  clerical  errors,  and  generalfy  in 
matters  of  form.  But  if  he  amend  in  a  material 
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point  (as  he  may  do  of  course)  after  a  copy 
has  beai  so  taken,  before  any  answer  or  plea  or 
demurrer  to  the  bill,  he  shall  pay  to  the  defend- 
ant the  costs  occasioned  thereby,  and  shall, 
without  delay,  furnish  him  a  fair  copy  thereof, 
free  of  expense,  with  suitable  references  to  the 
places  where  the  same  are  to  be  inserted.  And 
if  the  amendments  are  numerous,  he  shall  fur- 
nish, in  like  manner,  to  the  defendant,  a  copy 
of  the  whole  bill  as  amended;  and  if  there  be 
more  than  one  defendant,  a  copy  shall  be  fur- 
nished to  each  defendant  affected  thereby. 

20. 

After  an  answer,  or  plea,  or  demurrer  is  put 
in,  and  before  replication,  the  plaintiff  ma^, 
upon  motion  or  petition,  without  notice,  obtain 
an  order  from  any  judge  of  the  court  to  amend 
his  bill  on  or  before  the  next  succeeding  rule 
day,  upon  payment  of  costs  or  without  payment 
of  costs,  as  the  court  or  a  judge  thereof  may  in 
his  discretion  direct.  But  after  replication 
filed,  the  plaintiff  shall  not  be  permitted  to 
withdraw  it  and  to  amend  his  bill,  except  up<m 
a  special  order  of  a  judge  of  the  court,  upon 
raotioi^  or  petition,  after  due  notice  to  the  other 
party,  and  upon  proof  by  affidavit  that  the 
same  is  not  made  for  the  purpose  of  vexation 
or  delay,  or  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not  with 
reasonable  diligence  have  been  sooner  intro- 
duced into  the  bill,  and  upon  the  plaintiff's  sub- 
mitting to  such  other  terms  as  may  be  imposed 
by  the  judge  for  speeding  the  cause, 

80. 

If  the  plaintiff  so  obtaining  any  order  to 
amend  his  bill  after  answer,  or  plea,  or  demur- 
rer, or  after  replication,  shall  not  file  his 
amendments  or  amended  bill,  as  the  case  may 
require,  in  the  clerk's  office  on  or  before  the 
next  succeeding  rule  day,  he  shall  be  considered 
to  have  abandoned  the  same,  and  the  cause 
shall  proceed  as  if  no  application  for  any 
amendment  had  been  made. 

DEMUBREBS  AND  PLEAS. 

31. 

No  demurrer  or  plea  shall  be  allowed  to  be 
filed  to  any  bill,  unless  upon  a  certificate  of 
counsel,  that  in  his  opinion  it  is  well  founded 
in  point  of  law,  and  supported  by  the  affidavit 
of  the  defendant;  that  it  is  not  interposed  for 
delay;  and,  if  a  plea,  that  it  is  true  in  pomt  of 
fact. 

82. 

The  defendant  may  at  any  time  before  the 
bill  is  taken  for  confessed,  or  afterward  with 
the  leave  of  the  court,  demur  or  plead  to  the 
whole  bill,  or  to  part  of  it,  and  he  may  demur 
to  part,  plead  to  part,  and  answer  as  to  the 
residue;  but  in  every  case  in  which  the  bill 
specially  charges  fraud  or  combination,  a  plea 
to  such  part  must  be  accompanied  with  an 
answer  fortifying  the  plea  and  explicitly  deny- 
ing the  fraud  and  combination,  and  the  facts 
on  which  the  charge  is  founded. 

33. 

The  plaintiff  may  set  down  the  demurrer  or 
plea  to  be  argued,  or  he  may  take  issue  on  the 
plea.  If,  upon  an  issue,  the  fact  stated  in  the 
plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  they 
ought  to  avail  him. 


34. 

If,  upon  the  hearing,  any  demurrer  or  plea  it 
overruled,  the  plaintiff  shall  be  entitled  to  hiii 
costs  in  the  cause  up  to  that  period  unless  the 
court  shall  be  satisfied  that  the  defendant  has 
good  ground,  in  point  of  law  or  fact,  to  int^- 
pose  the  same,  and  it  was  not  interposed  vex- 
atiously  or  for  delay.  And,  upon  the  overrul- 
ing of  any  plea  or  demurrer,  the  defendant 
shall  be  assigned  to  answer  the  bill,  or  so  much 
thereof  as  is  covered  by  the  plea  or  demurrer, 
the  next  succeeding  rule  day,  or  at  such  other 
period  as,  consistently  with  justice  and  the 
rights  of  the  defendant,  the  same  can.  In  the 
judgment  of  the  court,  be  reasonably  done;  in 
default  whereof,  the  bill  shall  be  taken  against 
him  pro  oonfeaao,  and  the  matter  thereof  pro- 
ceeded in  and  decreed  accordingly. 

85. 

If,  upon  the  hearing,  any  demurrer  or  plea 
shall  be  allowed,  the  defendant  shall  be  entitled 
to  his  costs.  But  the  court  may,  in  its  discre- 
tion, upon  motion  of  the  plaintiff,  allow  him  to 
amend  his  bill,  upon  such  terms  as  it  shall 
deem  reasonable. 

36. 

No  demurrer  or  plea  shall  be  held  bad  and 
overruled  upcMi  argument,  only  because  such 
demurrer  or  plea  shall  not  cover  so  much  of  the 
bill  as  it  might  by  law  have  extended  to. 

87. 

No  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  the 
answer  of  the  defendant  may  extend  to  boom 
part  of  the  same  matter  as  may  be  covered  bj 
such  demurrer  or  plea. 

88. 

If  the  plaintiff  shall  not  reply  to  any  plea, 
or  set  down  any  plea  or  demurrer  for  argument 
on  the  rule  day  when  th^  same  is  filed,  or  on 
the  next  succeeding  rule  day,  he  shall  be  deemed 
to  admit  the  truth  and  sufficiency  thereof,  and 
his  bill  shall  be  dismissed  as  of  course,  unless 
a  judge  of  the  court  shall  allow  him  further 
time  for  that  purpose. 

ANSWERS. 

80. 

The  rule,  that  if  a  defendant  submits  to 
answer  he  shall  answer  fully  to  all  the  matters 
of  the  bill,,  shall  no  longer  apply  in  cases  where 
he  might  by  plea  protect  himself  from  sueh 
answer  and  discovery.  And  the  defendant  shall 
be  entitled  in  all  cases  by  answer  to  insist 
upon  all  matters  of  defense  (not  being  matters 
of  abatement,  or  to  the  character  of  the  parties, 
or  matters  of  form)  in  bar  of  or  to  the  merits 
of  the  bill  of  which  he  may  be  entitled  to  avail 
himself  by  a  plea  in  bar;  and  in  such  answer 
he  shall  not  be  compellable  to  answer  any 
other  matters  tha^n  he  would  be  compellable  to 
answer  and  discover  upon  filing  a  plea  in  bar 
and  an  answer  in  support  of  such  plea,  touch- 
ing the  matters  set  forth  in  the  bill  to  avoid  or 
repel  the  bar  or  defense.  Thus,  for  example,  a 
bona  fide  purchaser,  for  a  valuable  considera- 
tion without  notice,  may  set  up  that  defense  bj 
way  of  answer  instead  of  plea,  and  shall  be 
entitled  to  the  same  protection,  and  shall 'not 
be  compellable  to  make  any  further  answer  or 
discoverv  of  his  title  than  he  would  be  in  any 
answer  in  support  of  such  plea. 
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40. 

A  defendant  shall  not  be  bound  to  answer 
way  statement  or  charge  in  the  bill,  unless 
specially  and  particularly  interrogated  thereto ; 
and  a  defendant  shall  not  be  bound  to  answer 
any  interrogatoiy  in  the  bill,  except  those  in- 
terrogatories which  such  defendant  is  required 
to  answer ;  and  where  a  defendant  shall  answer 
any  statement  or  charge  in  the  bill  to  which 
he  is  not  interrogated,  only  by  stating  his 
ignorance  of  the  matter  so  stated  or  charged, 
such  answer  shall  be  deemed  impertinent. 

Decehbeb  Term,  1850. 

Ordered,  That  the  fortieth  rule,  heretofore 
adopted  and  promulgated  by  this  court  as  one 
of  the  rules  of  prad;ice  in  suits  in  equity  in 
the  circuit  courts,  be,  and  the  same  is  hereby 
repealed  and  annulled.  And  it  shall  not  here- 
after be  necessary  to  interrogate  a  defendant 
specially  and  particularly  upon  any  statement 
in  the  bill,  unless  the  complainant  desires  to 
do  so,  to  obtain  a  discovery. 

41. 

The  interrogatories  contained  in  the  interro- 
gating part  of  the  bill  shall  be  divided  as  con- 
veniently as  may  be  from  each  other,  and  num- 
bered consecutively,  1,  2,  3,  etc.;  and  the  inter- 
rogatories which  each  defendant  is  required  to 
answer  shall  be  specified  in  a  note  at  the  foot  of 
the  bill,  in  the  form  or  to  the  effect  following, 
that  is  to  say:  'The  defendant  (A.  B.)  is  re- 
quired to  answer  the  interrogatories  numbered 
respectively  1,  2,  3,"  etc. ;  ana  the  office  copy  of 
the  bill  taken  by  each  defendant  shall  not  con- 
tain any  interrogatories  except  those  wMch 
such  defendant  is  so  required  to  answer,  imless 
such  defendant  shall  i^uire  to  be  furnished 
with  a  copy  of  the  whole  bill. 

Deoembeb  Tebic,  1871. 

Amendment  to  4l8t  Equity  Rule, 

If  the  complainant,  in  hii^bill,  shall  waive 
an  answer  under  oath,  or  shall  only  require  an 
answer  under  oath  with  regard  to  certain 
specified  interrogatories,  the  answer  of  the  de- 
fendant, though  under  oath,  except  such  part 
thereof  as  shall  be  directly  responsive  to  such 
interrogatories,  shall  not  be  evidence  in  his 
favor,  unless  the  cause  be  set  down  for  hearing 
on  bill  and  answer  only;  but  may  nevertheless 
be  used  as  an  affidavit,  with  the  same  effect  as 
heretofore,  on  a  motion  to  grant  or  dissolve  an 
injunction,  or  on  any  other  incidental  motion 
in  the  cause;  but  this  shall  not  prevent  a  de- 
fendant from  becoming  a  witness  in  his  own 
behalf  under  §  3  of  the  act  of  Congress  of  July 
2,  1864. 

42. 

The  note  at  the  foot  of  the  bill,  specifying 
the  interrogatories  which  each  defendant  is  re- 
quired to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition  of 
any  such  note  to  the  bill,  or  any  alteration  in 
or  addition  to  such  note,  after  the  bill  is  filed, 
shall  be  considered  and  treated  as  an  amend- 
ment of  the  bill. 

48. 

Instead  of  the  words  of  the  bill  now  in  use, 
preceding  the  interrogating  part  thereof,  and 
beginning  with  the  words  "To  the  end  there- 
fore," there  shall  hereafter  be  used  wordn  in 
the  form  or  to  the  effect  following:  "To  the 
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end,  therefore,  that  the  said  defendants  may,  if 
they  can,  show  why  your  orators  should  not 
have  the  relief  hereby  prayed,  and  may,  upon 
their  several  and  respective  corporal  oaths,  and 
according  to  the  best  and  utmost  of  their  sev- 
eral and  respective  knowledge,  remembrance, 
information,  and  belief,  full,  true,  direct,  and 
perfect  answer  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set 
forth,  as  by  the  note  hereunder  written  th^ 
are  respectively  required  to  answer;  that  is  to 
say — 

"1.  Whether,  etc 

"2.  Whether,  etc." 

44. 

A  defendant  shall  be  at  liberty,  by  answer, 
to  decline  answering  any  interrogatory,  or  pait 
of  an  interrogatory,  from  answering  which  h« 
might  have  protected  himself  by  demurrer ;  and 
he  shall  be  at  liberty  so  to  decline,  notwith- 
standing he  shall  answer  other  parts  of  the 
bill  from  which  he  might  have  protected  him- 
self by  demurrer. 

45. 

No  special  replication  to  any  answer  shall  be 
filed.  But  if  any  matter  alleged  in  the  answer 
shall  make  it  necessary  for  the  plaintiff  to 
amend  his  bill,  he  may  have  leave  to  amend  the 
same  with  or  without  the  payment  of  costs,  as 
the  court,  or  a  judge  thereof,  may  in  his  dis- 
cretion direct. 

46. 

In  every  case  where  an  amendment  shall  be 
made  after  answer  filed,  the  defendant  shall 
put  in  a  new  or  supplemental  answer  on  or  be- 
fore the  next  succeeding  rule  day  after  that  on 
which  the  amendment  or  amended  bill  is  filed, 
unless  the  time  is  enlarged  or  otherwise  ordered 
by  a  judge  of  the  court;  and  upon  his  default, 
the  like  proceedings  may  be  had  as  in  cases  of 
an  omission  to  put  in  an  answer. 

PABTIE8  TO  BILLS. 

47. 

In  all  cases  where  it  shall  appear  to  the  court 
that  persons,  who  might  otherwise  be  deemed 
necessary  or  proper  parties  to  the  suit,  cannot 
be  made  parties  by  reason  of  their  being  out 
of  the  jurisdiction  of  the  court,  or  incapable 
otherwise  of  being  made  parties,  or  because 
their  joinder  would  oust  the  jurisdiction  of  the 
court  as  to  the  parties  before  the  court,  the 
court  may  in  their  discretion  proceed  in  the 
cause  without  making  such  persons  parties; 
and  in  such  cases  the  decree  shall  be  without 
prejudice  to  the  rights  of  the  absent  parties. 

48. 

Where  the  parties  on  either  side  are  very 
numerous,  and  cannot,  without  manifest  incon- 
venience and  oppressive  delays  in  the  suit,  be 
all  brought  before  it,  the  court  in  its  discre- 
tion may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having 
sufficient  parties  before  it  to  represent  all  the 
adverse  interest  of  the  plaintiffs  and  the  de- 
fendants in  the  suit  properly  before  it.  But, 
in  such  cases,  the  decree  shall  be  witiiout 
prejudice  to  the  rights  and  claims  of  all  the 
absent  parties. 

40. 

In  all  suits  concerning  real  estate  which  is 
vested  in  trustees  by  devise,  and  such  trustee^ 
are  competent  to  sell  and  give  disdiarges  for 
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the  proceeds  of  the  sale,  and  for  the  rente  and 
profits  of  the  estate,  such  trustees  shall  repre- 
sent the  persons  beneficially  interested  in  the 
estate,  or  the  proceeds,  or  the  rents  and  profits, 
in  the  same  manner  and  to  the  same  extent  as 
the  executors  or  administrators  in  suits  con- 
cerning personal  estate  represent  the  persons 
beneficially  interested  in  such  personal  estate; 
and  in  such  cases  it  shall  not  be  necessary  to 
make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the 
suit;  but  the -court  may,  upon  consideration  of 
the  matter  on  the  heariner,  if  it  shall  so  think 
fit,  order  such  persons  to  be  made  parties. 

50. 

In  suits  to  execute  the  trusts  of  a  will,  it 
shall  not  be  necessary  to  make  the  heir  at  law 
a  party;  but  the  plaintiffs  shall  be  at  liberty  to 
make  the  heir  at  law  a  party  where  he  desires 
to  have  the  will  established  against  him. 

51. 

In  all  cases  in  which  the  plaintiff  has  a  joint 
and  several  demand  against  several  persons, 
either  as  principals  or  sureties  it  shall  not  be 
necessary  to  brmj^  before  the  court  as  parties 
to  a  suit  concerning  such  demand,  all  the  per- 
sons liable  thereto;  but  the  plaintiff  may  pro- 
ceed against  one  or  more  of  the  persons  sever- 
ally liable. 

52. 

Where  the  defendant  shall,  by  his  answer, 
suggest  that  the  bill  is  defective  for  want  of 
parties,  the  plaintiff  shall  be  at  liberty,  within 
fourteen  davs  after  answer  filed,  to  set  down 
the  cause  for  argument  upon  that  objection 
only ;  and  the  purpose  for  which  the  same  is  so 
set  down  shall  be  notified  by  an  entry,  to  be 
made  in  the  clerk's  order-boo^,  in  the  form  or 
to  the  effect  following  (that  is  to  say) :  "Set 
down  upon  the  defendant's  objection  for  want 
of  parties."  And  where  the  plaintiff  shall  not 
set  down  his  cause,  but  shall  proceed  therewith 
to  a  hearing,  notwithstanding  an  objection  for 
want  of  parties  taken  by  the  answer,  he  shall 
not,  at  the  hearing  of  the  cause,  if  the  defend- 
ant's objection  shall  then  be  allowed,  be  entitled 
as  of  course  to  an  order  for  liberty  to  amend  his 
bill  by  adding  parties.  But  the  court,  if  it 
thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill. 

53. 

If  a  defendant  shall,  at  the  hearing  of  a 
cause,  object  that  a  suit  is  defective  for  want 
of  parties  not  having  by  plea  or  answer  taken 
the  objection,  and  therein  specified  by  name  or 
description  of  parties  to  whom  the  objection 
applies,  the  court  (if  it  shall  think  fit)  shall  be 
at  liberty  to  make  a  decree  saving  the  rights  of 
the  absent  parties. 

KOICINAL  PABTIXS  TO  BILLS. 

54. 

Where  no  account,  pa3rment,  conveyance,  or 
other  direct  relief  is  sought  against  a  party  to 
a  suit,  not  being  an  infant,  the  par^,  upon 
service  of  the  subp<ena  upon  him,  need  not  ap- 
pear and  answer  the  bill,  unless  the  plaintiff 
specially  requires  him  so  to  do  by  the  prayer  of 
his  bill ;  but  he  may  appear  and  answer  at  his 
option;  and  if  he  does  not  appear  and  answer 
he  shall  be  bound  by  all  the  proceedings  in  the 
cause.  If  the  plaintiff  shall  require  to  him  to 
appear  and  answer  he  shall  be  entitled  to  the 


costs  of  all  the  proceedings  against  him,  unl 
the  court  shall  otherwise  direct. 

55. 

Whenever  an  injunction  is  asked  for  by  the 
bill  to  stay  proceedings  at  law,  if  the  defendant 
do  not  enter  his  appearance  and  plead,  demur 
or  answer  to  the  same  within  tne  time  pre- 
scribed therefor  by  these  rules,  the  plaintiff 
shall  be  entitled  as  of  course,  upon  motion, 
without  notice,  to  such  injunction.  But  special 
injunctions  shall  be  grantable  only  upon  due 
notice  to  the  other  party,  by  the  court  in  term, 
or  by  a  judge  thereof  in  vacation,  after  a  hear- 
ing, which  may  be  ew  parte,  if  the  adverse  paH^ 
does  not  appear  at  the  time  and  place  ordered. 
In  every  case  where  an  injunction — either  the 
common  injunction  or  a  special  injunction — is 
awarded  in  vacation,  it  shall,  unless  previously 
dissolved  by  the  judge  granting  the  same,  con- 
tinue until  the  next  term  of  the  court,  or  until 
it  is  dissolved  by  some  other  order  of  the  court. 

BILLS    OF    BCVIVOB    AND    SUPPLEMENTAL    BILLS. 

56. 

Whenever  a  suit  in  equity  shall  become  abated 
by  the  death  of  either  party,  or  by  any  other 
event,  the  same  may  be  revived  by  a  bill  of  re- 
vivor, or  a  bill  in  the  nature  of  a  bill  of  revivor, 
as  the  dreomstaaces  of  the  case  may  require, 
filed  lly  the  proper  parties  entitled  to  revive 
the  same;  which  bill  may  be  filed  in  the  clerk's 
office  at  any  time;  and,  upon  suggestion  of  the 
facts,  the  proper  prooees  of  subpcena  shall,  as 
of  course,  be  issned  by  the  derk,  requiring  the 
proper  representatives  of  the  other  par^  to 
appear  and  show  eause,  if  aav  they  have,  why 
the  cause  should  not.be  revived.  And  if  no 
cause  shall  be  shown  at  the  next  rule  day  which 
shall  occur  after  fourteen  days  from  the  time 
of  the  service  of  the  same  process,  the  suit 
shall  stand  revived,  as  of  course. 

57. 

Whenever  any  suit  in  equity  shall  become  de- 
fective from  any  event  happening  after  the' fil- 
ing of  the  bill  (as,  for  example,  by  change  of 
interest  in  the  parties),  or  for  any  other  reason, 
a  supplemental  bill,  or  a  bill  in  the  nature 
of  a  supplemental  bill,  may  be  necessary  to  be 
filed  in  the  cause,  leave  to  file  the  same  may  be 
granted  by  any  judge  of  the  court  on  any  rule 
day,  upon  proper  cause  shown,  and  due  notice 
to  the  other  party.  And  if  leave  is  granted  to 
file  such  supplemental  bill,  the  defendant  shall 
demur,  plead  or  answer  thereto  on  the  next  suc- 
ceeding rule  day  after  the  supplemental  bill  is 
filed  in  the  clerk's  office^  unless  some  other  time 
shall  be  assigned  by  a  judge  of  the  court. 

58. 

It  shall  not  be  necessary  in  any  bill  of  revivor 
or  supplemental  bill  to  set  forth  any  of  the 
statements  in  the  original  suit,  unless  the 
special  circumstances  of  the  case  may  require  it. 

ANSWERS. 

59. 

Every  defendant  may  swear  to  his  answer  be- 
fore any  justice  or  judge  of  any  court  of  the 
United  States,  or  before  any  commissioner  ap- 
pointed by  any  circuit  court  to  take  testimony 
or  depositions,  or  before  any  master  in  chancery 
appointed  by  any  circuit  court,  or  before  any 
judge  ol  any  court  of  a  state  or  territory. 
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AMENDMENT    OF    AN8WEBS. 

60. 

After  an  answer  is  put  in  it  may  be  amended, 
as  of  oonrse,  in  any  matter  of  form,  or  by  filling 
up  a  blank,  or  correcting  a  date,  or  reference 
to  a  document,  or  other  small  matter,  and  be 
resworn,  at  any  time  before  a  replication  is 
put  in  or  the  cause  is  set  down  for  a  hearing 
upon  bill  and  answer.  But  after  replication 
or  such  setting  down  for  a  hearing,  it  shall  not 
be  amended  in  any  material  matters,  as  by  add- 
ing new  facts  or  defenses,  or  qualifying  or  al- 
tering the  original  statements,  except  by  special 
leave  of  the  court  or  of  a  judge  tnereof,  upon 
motion  and  cause  shown,  after  due  notice  to 
the  adverse  party,  supported,  if  required,  by 
affidavit;  and  in  every  case  where  leave  is  so 
granted  the  court  or  the  judge  granting  the 
same  may,  in  his  discretion,  require  that  the 
same  be  separately  engrossed  and  added  as  a 
distinct  amendment  to  the  original  answer,  so 
as  to  be  distinguishable  therefrom. 

EXCEPTIONS  TO  ANSWERS. 

61. 

After  an  answer  is  filed  on  any  rule  day,  the 
plaintiff  shall  be  allowed  until  the  next  succeed- 
ing rule  day  to  file,  in  the  clerk's  office,  excep- 
tions thereto  for  insufficiency,  and  no  longer, 
unless  a  longer  time  shall  be  allowed  for  the 
purpose,  upon  cause  shown  to  the  court  or  a 
judge  thereof ;  and  if  no  exception  shall  be  filed 
thereto  within  that  period,  the  answer  shall  be 
deemed  and  taken  to  be  sufficient. 

62. 

When  the  same  solicitor  is  employed  for  two 
or  more  defendants,  and  separate  answers  shall 
be  filed  or  other  proceedings  had  by  two  or  more 
of  the  defendants  separately,  costs  shall  not  be 
allowed  for  such  separate  answers  or  other  pro- 
ceedings, unless  a  master,  upon  reference  to 
him,  shall  certify  that  such  separate  answers 
and  other  proceedings  were  necessary  or  prop- 
er, and  ought  not  to  have  been  joined  toother. 

63. 

Where  exceptions  shall  be  filed  to  the  answer 
for  insufficiency  within  the  period  prescribed  by 
these  rules,  if  the  defendant  shall  not  submit 
to  the  same  and  file  an  amended  answer  on  the 
next  succeeding  rule  day,  the  plaintiff  shall 
forthwith  set  them  down  for  a  hearing  on  the 
next  succeeding  rule  day  thereafter,  before  a 
judge  of  the  court,  and  shall  enter,  as  of  course, 
in  the  order-book,  an  order  for  that  purpose; 
and  if  he  shall  not  so  set  down  the  same  for  a 
hearing  the  exceptions  shall  be  deemed  aban- 
doned and  the  answer  shall  be  deemed  suffi- 
dent;  provided,  however,  that  the  court  or  any 

J'udge  thereof  may,  for  good  cause  shown,  en- 
arge  the  time  for  filing  exceptions  or  for  an- 
swering the  same,  in  his  discretion,  upon  such 
terms  as  he  may  deem  reasonable. 

64. 

If,  at  the  hearing,  the  exceptions  shall  be  al- 
lowed, the  defendant  shall  be  bound  to  put  in 
a  full  and  complete  answer  thereto  on  the  next 
succeeding  rule  day;  otherwise  the  plaintiff 
shall,  as  of  course,  be  entitled  to  take  the  bill, 
so  far  as  the  matter  of  such  exceptions  is  con- 
cerned, as  confessed,  or,  at  his  election,  he  may 
have  a  writ  of  attachment  to  compel  the  de- 
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fendant  to  make  a  better  answer  to  the  matter 
of  the  exceptions;  and  the  defendant,  when  he 
is  in  custody  upon  such  writ,  shall  not  be  dis- 
charged therefrom  but  by  an  order  of  the  court 
or  of  a  judge  thereof  upon  his  putting  in  suefa 
answer  and  complying  with  such  other  terms 
as  the  court  or  judge  may  direct. 

65. 

If,  upon  argument,  the  plaintiff's  exceptions 
to  tlie  answer  shall  be  overruled,  or  the  answer 
shall  be  adjudged  insufficient,  the  prevailing 
party  shall  be  entitled  to  all  the  costs  occa- 
sioned thereby,  unless  otherwise  directed  by  the 
court  or  the  judge  thereof,  at  the  hearing  upon 
the  exceptions. 

BEPLICATION    AND   ISSUE. 

66. 

Whenever  the  answer  of  the  defendant  shall 
not  be  excepted  to,  or  shall  be  adjudged  or 
deemed  sufficient,  the  plaintiff  shall  file  the  gen- 
eral replication  thereto  on  or  before  the  next 
succeeding  rule  day  thereafter;  and  in  all  cases 
where  the  general  replication  is  filed,  the  cause 
shall  be  deemed,  to  all  intents  and  purposes,  at 
issue,  without  anv  rejoinder  or  other  pleading 
on  either  side.  If  the  plaintiff  shall  omit  or  re- 
fuse to  file  such  replication  within  the  pre- 
scribed period,  the  defendant  shall  be  entitled 
to  an  order,  as  of  course,  for  a  dismissal  of  the 
suit;  and  the  suit  shall  thereupon  stand  dis- 
missed, unless  the  court  or  a  judge  thereof 
shall,  upon  motion,  for  cause  shown,  allow  a 
replication  to  be  filed  nunc  pro  tunc,  the  plain- 
tiff submitting  to  speed  the  cause,  and  to  such 
other  terms  as  may  be  directed. 

TESTIMONY — HOW  TAKEN. 

67. 

After  the  cause  is  at  issue,  commissions  to 
take  testimony  may  be  taken  out,  in  vacation 
as  well  as  in  term,  jointly  by  both  parties,  or 
severally  by  either  party,  upon  interrogatories 
filed  by  the  party  taking  out  the  same  in  tht 
clerk's  office,  ten  days'  notice  thereof  being 
given  to  the  adverse  party  to  file  cross-inter- 
rogatories before  the  issuing  of  the  commis- 
sion; and  if  no  cross-interrogatories  are  filed 
at  the  expiration  of  the  time,  the  commission 
may  issue  ex  parte.  In  all  cases,  the  commis- 
sioner or  commissioners  shall  be  named  by  tbe 
court,  or  by  a  judge  thereof.  If  the  parties 
shall  so  agree,  the  t^timony  may  be  taken  upon 
oral  interrogatories  by  the  parties  or  their 
agents,  without  filing  any  written  interroga- 
tories. 

December  Term,  1854. 

Ordered,  That  the  sixty-seventh  rule  govern- 
ing equity  practice  be  so  amended  as  to  allow 
the  presiding  jud^e  of  any  court  exercising  ju- 
risdiction, either  in  term  time  or  in  vacation, 
to  vest  in  the  clerk  of  said  court  general  power 
to  name  commissioners  to  take  testimony  in 
like  manner  that  the  court  or  judge  thereof  can 
now  do  by  the  said  sixty-seventh  rule. 

December  Term,  1861. 
Ordered,  That  the  last  paragraph  in  tbe 
sixty-seventh  rule  in  equity  be  repealed,  and  tbe 
rule  be  amended  as  follows:  Either  party  may 
give  notice  to  the  other  that  he  desires  the  efi* 
dence  to  be  adduced  in  the  cause  to  be  taken 
oraUy,  and  thereupon  all  the  witnesses  to  be  cs* 
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amined  sliall  be  examined  before  one  of  the 
examiners  of  the  court,  or  before  an  examiner  to 
be  specially  appointed  by  the  court,  the  exam- 
iner to  be  furnished  with  a  copy  of  the  bill  and 
answer,  if  any;  and  such  examination  shall  take 
place  in  the  presence  of  the  parties,  or  their 
agents,  by  their  counsel  or  solicitors,  and  the 
vHtnesses  shall  be  subject  to  cross-examination 
and  re-examination,  and  which  shall  be  con- 
ducted as  near  as  may  be  in  the  mode  now  used 
in  common-law  courts.  The  depositions  taken 
upon  such  oral  examinations  shall  be  taken 
down  in  writing  by  the  examiner  in  the  form^  of 
narrative,  unless  he  determines  the  examination 
shall  be  by  question  and  answer  in  special  in- 
stances; and  when  completed,  shall  be  read  over 
to  the  witness  and  signed  by  him  in  the  presence 
of  the  parties  or  counsel,  or  such  of  them  as 
may  attend;  provided,  if  the  witness  shall  re- 
fuse to  sign  the  said  deposition,  then  the  exam- 
iner shall  sign  the  same ;  and  the  examiner  may, 
upon  all  examinations,  state  any  special  matters 
to  the  court  as  he  shall  think  fit ;  and  any  ques- 
tion or  questions  which  may  be  obiected  to  shall 
be  noted  by  the  examiner  upon  the  deposition, 
but  he  shall  not  have  power  to  decide  on  the 
competency,  materiality,  or  relevancy  of  the 
questions;  and  the  court  shall  have  power  to 
deal  with  the  costs  of  incompetent,  immaterial, 
or  irrelevant  depositions,  or  parts  of  them,  as 
may  be  just. 

The  compulsory  attendance  of  idtnesses. 

In  case  of  refusal  of  witnesses  to  attend,  to  be 
sworn,  or  to  answer  any  question  put  by  the 
examiner,  or  by  counsel  or  solicitor,  the  same 
practice  shall  be  adopted  as  is  now  practised 
with  respect  to  witnesses  to  be  produced  on  ex- 
amination before  an  examiner  of  said  court  on 
written  interrogatories. 

Notice^  shall  be  given  by  the  respective  coun- 
sel or  solicitors,  to  the  opposite  counsel  or 
solicitors,  or  parties,  of  the  time  and  place  of 
the  examination,  for  such  reasonable  time  as  the 
examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the 
examiner  is  concluded,  the  original  deposition, 
authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the 
court,  to  be  there  filed  of  record,  in  the  same 
mode  as  prescribed  in  the  thirtieth  section  of 
the  act  of  Congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission  in 
the  usual  way,  by  written  interrogatories  and 
cross  interrogatories,  on  motion  to  the  court  in 
term  time,  or  to  a  judge  in  vacation,  for  special 
reasons  satisfactory  to  the  court  or  judge. 

Decembeb  Term,  1888. 

Amendment  to  67th  Rule, 

Where  the  evidence  to  be  adduced  in  a  cause 
is  to  be  taken  orally,  as  provided  in  the  order 
passed  at  the  December  term,  1861,  amending 
the  67th  General  Rule,  the  court  may,  on  mo- 
tion of  either  party,  assi^  a  time  within  which 
the  complainant  shall  take  his  evidence  in  sup- 
port of  the  bill,  and  a  time  thereafter  within 
which  the  defendant  shall  take  his  evidence  in 
defense,  and  a  time  thereafter  within  which  the 
complainant  shall  take  his  evidence  in  reply; 
and  no  further  evidence  shall  be  taken  in  the 
cause,  unless  by  agreement  of  the  parties,  or  by 
leave  of  court  first  obtained,  on  motion,  for 
cause  shown. 


68. 

Testimony  may  also  be  taken  in  the  cause, 
after  it  is  at  issue,  by  deposition,  according  to 
the  act  of  Congress.  But  in  such  case,  if  no 
notice  is  given  to  the  adverse  party  of  the  time 
and  place  of  taking  the  deposition,  he  shall, 
upon  motion  and  affidavit  of  the  fact,  be  enti- 
tled to  a  cross-examination  of  the  witness, 
either  under  a  commission  or  by  a  new  deposi- 
tion taken  under  the  acts  of  Congress,  if  a  court 
or  a  judge  thereof  shall,  under  all  the  circiun- 
stanoes,  deem  it  reasonable. 

69. 

Three  months,  and  no  more,  shall  be  allowed 
for  the  taking  of  testimony  after  the  cause  is  at 
issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  snecial  cause  shown  by  either  party,  en- 
large  the  time;  and  no  testimony  taken  after 
such  period  shall  be  allowed  to  be  read  in  evi- 
dence at  the  hearing.  Immediately  upon  the  re- 
turn of  the  commissions  and  depositions  con- 
taining the  testimony  into  the  clerk's  office, 
publication  thereof  may  be  ordered  in  the 
clerk's  office,  by  any  judge  of  the  court,  upon  due 
notice  to  the  parties,  or  it  may  be  enlarged,  as 
he  may  deem  reasonable  under  all  the  circum- 
stances ;  but,  by  consent  of  the  parties,  publica- 
tion of  the  testimony  may  at  any  time  pass  into 
the  clerk's  office,  such  consent  being  in  writing, 
and  a  copy  thereof  entered  in  the  order-books,  or 
indorsed  upon  the  deposition  or  testimony. 

TESTIMONY  DE  BENE  ESSE. 

70. 

After  any  bill  filed  and  before  the  defendant 
hath  answered  the  same,  upon  affidavit  made 
that  any  of  the  plaintiff's  witnesses  are  aged 
and  infirm,  or  going  out  of  the  country,  or  that 
any  one  of  them  is  a  single  witness  to  a  material 
fact,  the  clerk  of  the  court  shall,  as  of  course, 
upon  the  application  of  the  plaintiff,  issue  a 
commission  to  such  commissioner  or  commis- 
sioners as  a  judge  of  the  court  may  direct,  to 
take  the  examination  of  such  witness  or  wit- 
nesses de  bene  esse,  upon  giving  due  notice  to 
the  adverse  party  of  the  time  and  place  of  tak- 
ing his  testimony. 

FORM  OF  THE  LAST  INTKRROGATORT. 

71. 

The  last  interrogatory  in  the  written  inter- 
rogatories to  take  testimony  now  commonly  in 
use  shall  in  the  future  be  altered,  and  stated  in 
substance  thus:  "Do  you  know,  or  can  you  set 
forth,  any  other  matter  or  thing  which  may  be 
a  benefit  or  advantage  to  the  parties  at  issue 
in  this  cause,  or  either  of  them,  or  that  may  be 
material  to  the  subject  of  this  your  examina- 
tion, or  the  matters  in  question  in  this  cause? 
If  yea,  set  forth  the  same  fully  and  at  large  in 
your  answer." 

CROSS-DILL. 

72. 

Where  a  defendant  in  equity  files  a  cross-bfll 
for  discovery  only  against  the  plaintiff  in  the 
original  bill,  the  defendant  to  the  original  bill 
shall  first  answer  thereto  before  the  original 
plaintiff  shall  be  compellable  to  answer  the 
cross-bill.  The  answer  of  the  original  plaintiff 
to  such  cross-bill  may  be  read  and  used  by  the 
party  filing  the  cross-bill  at  the  hearing,  in  the 
same  manner  and  under  the  same  restrictions  as 
the  answer  praying  relief  may  now'  be  read  and 
used. 
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BDrEBENGB    TO    AND    PBOCEEDINGS    BETOBB    MA8- 

TEBS. 

73. 

Every  decree  for  an  account  of  the  personal 
estate  of  a  testator  or  intestate  shall  contain  a 
direction  to  the  master  to  whom  it  is  referred  to 
take  the  same  to  inquire  and  state  to  the  court 
what  parts,  if  any,  of  s\i<Ai  personal  estate  are 
outstanding  or  undisposed  of,  unless  the  court 
shall  otherwise  direct. 

74. 

Whenever  any  reference  of  any  matter  is 
made  to  a  master  to  examine  and  report  there- 
on, the  party  at  whose  instance  or  for  whose 
benefit  the  reference  is  made  shall  cause  the 
same  to  he  presented  to  the  master  for  a  hearing 
on  or  before  the  next  rule  day  succeeding  the 
time  when  the . reference  was  made;  if  he  shall 
omit  to  do  so,  the  adverse  party  shall  be  at  lib- 
erty forthwith  to  cause  proceedings  to  be  had 
before  the  master,  at  the  costs  of  the  party  pro- 
curing the  reference. 

75. 

Upon  every  such  reference,  it  shall  be  the  duty 
of  the  mnater,  as  soon  as  he  reasonably  can  after 
the  same  is  brought  before  him,  to  assign  a  time 
ind  place  for  proceedings  in  the  same,  and  to 
five  due  notice  thereof  to  each  of  the  parties,  or 
their  solicitors ;  and  if  either  party  shall  fail  to 
appear  at  the  time  and  place  appointed,  the 
master  shall  be  at  liberty  to  proceed  ex  pctrte, 
or,  in  his  discretion,  to  adjourn  the  examination 
and  proceedings  to  a  future  day,  giving  notice 
to  the  absent  party  or  his  solicitor,  of  such  ad- 
journment; and  it  shall  be  the  duty  of  the  mas- 
.  ter  to  proceed  with  all  reasonable  diligence  in 
every  such  reference,  and  with  the  least  prac- 
ticable delay,  and  either  party  shall  be  at  lib- 
erty to  apply  to  the  court,  or  a  judge  thereof, 
for  an  order  to  the  master  to  speed  the  proceed- 
ings and  to  make  his  report,  and  to  certify  to 
the  court  or  judge  the  reasons  for  any  delay. 

76. 

In  the  reports  made  by  the  master  to  the 
court,  no  part  of  any  state  of  facts,  charge,  affi- 
davit, deposition,  examination,  or  answer 
brought  in  or  used  before  them  shall  be  stated 
or  recited.  But  such  state  of  facts,  charge,  affi- 
davit, deposition,  examination,  or  answer  shall 
be  identified,  specified,  and  referred  to,  so  as  to 
inform  the  court  what  state  of  facts,  charge, 
affidavit,  deposition,  examination,  or  answer 
were  so  brought  in  or  used. 

77. 

The  master  shall  regulate  all  the  proceedings 
in  every  hearing  before  him,  upon  every  such 
reference;  and  he  shall  have  full  authority  to 
examine  the  parties  in  the  cause,  upon  oath, 
touching  all  matters  contained  in  the  reference ; 
and  also  to  require  the  production  of  all  books, 
papers,  writings,  vouchers,  and  other  documents 
applicable  thereto;  and  also  to  examine  on  oath, 
imio  voce,  all  witnesses  produced  by  parties  be- 
fore him,  and  to  order  the  examination  of  other 
witnesses  to  be  taken,  under  a  commission  to 
be  issued  upon  his  certifibate  from  the  clerk's 
office  or  by  deposition,  according  to  the  acta  of 
Congress,  or  otherwise,  as  hereinafter  provided ; 
and  also  to  direct  the  mode  in  which  the  mat- 
ters requiring  evidence  shall  he  proved  before 
him ;  and  generally  to  do  all  other  acts,  and 
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direct  all  other  inquiries  and  proceedings  in  the 
matters  before  him,  which  he  may  deem  neces- 
sary and  proper  to  the  justice  and  merits  there 
of  and  the  rights  of  the  parties. 

78. 

Witnesses  who  live  within  the  district  may, 
upon  due  notice  to  the  opposite  party,  be  sum- 
moned to  appear  before  the  commissioner  ap- 
pointed to  take  testimony,  or  before  a  master  or 
examiner  appointed  in  any  cause,  by  subpoena 
in  the  usual  form,  which  may  be  issued  by  the 
clerk  in  blank,  and  filled  up  by  the  party  pray- 
ing the  same,  or  by  the  commissioner^  master, 
or  examiner,  requiring  the  attendance  of  the 
witnesses  at  the  time  and  place  specified,  who 
shall  be  allowed  for  attendance  the  same  com- 
pensation as  for  attendance  in  court;  and  if  any 
witness  shall  refuse  to  appear  or  give  evidence, 
it  shall  be  deemed  a  contempt  of  the  court, 
which  being  certified  to  the  clerk's  office  bv  the 
commissioner,  master,  or  examiner,  an  attach- 
ment may  issue  thereupon  by  order  of  the  court 
or  of  any  judge  thereof,  in  the  same  manner  as 
if  the  contempt  were  for  not  attending,  or  for 
refusing  to  give  testimony  in  the  court.  But 
nothing  herein  contained  shall  prevent  the  ex- 
amination of  witnesses  viva  voce  whoi  produced 
in  open  court,  if  the  court  shall,  in  its  discre- 
tion, deem  it  advisable. 

79. 

All  parties  accounting  before  a  master  shall 
bring  in  their  respective  accounts  in  the  form 
of  debtor  and  creditor;  and  any  of  the  other 
parties  who  shall  not  be  satisfied  with  the  ac- 
count so  brought  in  shall  be  at  liberty  to  exam- 
ine the  accounting  party  viva  voce,  or  upon  in- 
terrogatories, in  the  master's  office,  or  by  depo- 
sition, as  the  master  shall  direct 

80. 

All  affidavits,  depositiotis,  and  documents 
which  have  been  previously  made,  read,  or  used 
in  the  court,  upon  any  proceeding  in  any  cause 
or  matter,  may  be  used  before  the  master. 

81. 

The  mastei  shall  be  at  liberty  to  examine  any 
creditor  or  other  person  coming  in  to  claim  be- 
fore him,  either  upon  written  interrogatories  or 
viva  voce,  or  in  both  modes,  as  the  nature  of  the 
case  may  appear  to  him  to  require.  The  evi- 
dence upon  such  examinations  shall  be  taken 
down  by  the  master,  or  by  some  other  person  by 
l)is  order  and  in  his  presence,  if  either  party  re- 
quires it,  in  order  that  the  same  may  be  used  by 
the  court,  if  necessary. 

82. 

The  circuit  courts  may  appoint  standing  mas- 
ters in  chancery  in  their  respective  districts, 
both  the  judges  concurring  in  the  appointment; 
and  they  may  also  appoint  a  master  pro  hae 
vice  in  any  particular  case.  The  comp^sation 
to  be  allowed  to  every  master  in  chancery  for 
his  services  in  any  particular  case  shall  be  fixed 
by  the  circuit  court,  in  its  discretion,  having  re- 
gard to  all  the  circumstances  thereof,  and  the 
compensation  shall  be  charged  upon  and  borne 
bv  such  of  the  parties  in  the  cause  as  the  court 
should  direct.  The  master  shall  not  retain  his 
report  as  security  for  his  compensation;  but 
when  the  compensation  is  allowed  by  the  court, 
he  shall  be  entitled  to  an  attachmoit  for  tiM 
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amount  against  the  party  who  is  ordered  to  pay 
the  same,  if,  upon  notice  thereof,  he  does  not 
pay  it  within  the  time  prescribed  by  the  court. 

EXOEPTIONS  TO  REPOBT  OF  MASTER. 

83. 

The  master,  as  soon  as  his  report  is  ready, 
shall  return  the  same  into  the  clerk's  office,  and 
the  day  of  the  return  shall  be  entered  by  the 
clerk  in  the  order-book.  The  parties  shall  have 
one  month  from  the  time  of  filing  the  report  to 
file  exceptions  thereto;  and  if  no  exceptions  are 
within  that  period  filed  by  either  party,  the  re- 
port shall  suind  confirmed  on  the  next  rule  day 
after  the  month  is  expired.  If  exceptions  are 
filed,  they  shM  stand  for  hearing  before  the 
«ourt,  if  the  court  is  then  in  session ;  or,  if  not, 
then  at  the  next  sitting  of  the  court  which  shall 
be  held  thereafter,  by  adjournment  or  other- 
wise. 

84. 

And,  in  order  to  prevent  exceptions  to  reports 
from  being  filed  for  frivolous  causes,  or  for 
mere  delay,  the  party  whose  exceptions  are 
overruled  shall,  for  every  exception  overruled, 
pay  costs  to  the  other  party,  and  for  every  ex- 
ception allowed  shall  be  entitled  to  costs;  the 
<!0st8  to  be  fixed  in  each  case  by  the.  court,  by  a 

standing  rule  of  the  circuit  court. 

t  

DEOBEES. 

85. 

Clerical  mistakes  in  decrees  or  decretal  or- 
^rs,  or  errors  arising  from  any  accidental  slip 
or  omission,  may,  at  any  time  before  an  actual 
enrolment  thereof,  be  corrected  by  order  of  the 
oourt  or  a  judge  thereof,  upon  petition,  without 
the  form  or  expense  of  a  rehearing. 

86. 

In  drawing  up  decrees  and  orders,  neither  the 
bill,  nor  answer,  nor  other  pleadings,  nor  any 
part  thereof,  nor  the  report  of  any  master,  nor 
any  other  prior  proceeding,  shall  be  recited  or 
stated  in  the  decree  or  order ;  but  the  decree  and 
order  shall  begin,  in  subtance,  as  follows: 
"This  cause  came  on  to  be  heard  (or  to  be  fur- 
ther heard,  as  the  case  may  be)  at  this  term, 
and  was  argued  by  counsel ;  and  thereupon,  up- 
on consideration  thereof,  it  was  ordered,  ad- 
judged and  decreed  as  follows,  viz,:**  [Here  in- 
sert the  decree  or  order.] 

GUARDIANS  AND  PBOCHEIN  AMIS. 

87. 

Guardians  <id  litem  to  defend  a  suit  may  be 
appointed  by  the  court,  or  by  any  judge  there- 
of, for  infants  or  other  persons  who  are  under 
^ardianship,  or  otherwise  incapable  to  sue  for 
themselves.  All  infants  and  other  persons  so 
incapable  may  sue  by  their  guardians,  if  any,  or 
by  their  prochein  ami;  subject,  however,  to  such 
orders  as  the  court  may  direct  for  the  protec- 
tion of  infants  and  other  persons. 

88. 

Every  petition  for  a  rehearing  shall  contain 
the  special  matter  or  cause  on  which  such  re- 
hearing is  applied  for,  shall  be  signed  by  coun- 
sel, and  the  facts  therein  stated,  if  not  apparent 
on  the  record,  shall  be  verified  by  the  oath  of 
the  party  or  by  some  other  person.  No  rehear- 
ing shall  be  granted  after  the  term  at  which  the 
finaJ  decree  of  the  court  shall  have  been  entered 


and  recorded^  if  an  appeal  lies  to  the  Supreme 
Court.  But  if  no  appeal  lies,  the  petition  may 
be  admitted  at  any  time  before  the  end  of  tht 
next  term  of  the  court,  in  the  discretion  of  the 
court. 

89. 
The  circuit  courts  (both  jud^  concurring 
therein)  may  make  any  other  and  further  rules 
and  regulations  for  the  practice,  proceedings, 
and  process,  mesne  and  final,  in  their  respective 
districts,  not  inconsistent  with  the  rules  nereby 
prescribed,  in  their  discretion,  and  from  time 
to  time  alter  and  amend  the  same. 

00. 

In  all  cases  where  the  rules  prescribed  by 
this  court  or  by  the  circuit  court  do  not  apply, 
the  practice  of  the  circuit  court  shall  be  regu- 
lated by  the  present  practice  of  the  High 
Court  of  Chancery  in  Qngland.  so  far  as  the 
same  may  reasonably  be  applied  consistently 
with  the  local  circumstances  and  local  conven- 
iences of  the  district  where  the  court  is  held, 
not  as  positive  rules,  but  as  furnishing  just  an- 
alogies to  regulate  the  practice. 

01. 

Whenever,  under  these  rules,  an  oath  is  or 
may  be  required  to  be  taken,  the  party  may,  if 
conscientiously  scrupulous  of  taking  an  oath,  in 
lieu  thereof  make  solemn  affirmation  to  the 
truth  of  the  facts  stated  by  him. 

December  Term,  1863. 

02. 

Ordered,  That  in  suits  in  equity  for  the  fore- 
closure of  mortgages  in  the  circuit  courts  of  the 
United  States,  or  In  any  court  of  the  territories 
having  jurisdiction  of  the  same,  a  decree  may 
be  rend^ed  for  any  balance  that  may  be  found 
due  to  the  complainant  over  and  above  the  pro- 
ceeds of  the  sale  or  sales,  and  execution  may  is- 
sue for  the  collection  of  the  same,  as  is  provid- 
ed in  the  eighth  rule  of  this  court  regulating 
the  equity  practice,  where  the  decree  u  soielj 
for  the  payment  of  money. 

October  Term,  1878. 

in  junctions. 

03. 

When  an  appeal  from  a  final  decree,  in  an 
equity  suit,  granting  or  dissolvingan  injunction, 
is  allowed  by  a  justice  or  judge  who  took  part 
in  the  decision  of  the  cause,  he  may,  in  his  dis- 
cretion, at  the  time  of  such  allowance,  make  an 
order  suspending  or  modifying  the  injunction 
during  the  pendency  of  the  appeal,  upon  such 
terms  as  to  bond  or  otherwise  as  he  may  con- 
sider proper  for  the  security  of  the  rights  of  the 
opposite  party. 

OcTOBEB  Term,  1881. 
04. 
£very  bill  brought  by  one  or  more  stockhold- 
ers in  a  corporation,  against  the  corporation 
and  other  parties,  founded  on  rights  which  may 
properly  be  asserted  by  the  corporation,  must 
be  verified  by  oath,  and  must  contain  an  allega- 
tion that  the  plaintiff  was  a  shareholder  at  the 
time  of  the  transaction  of  which  he  complains, 
or  that  his  share  had  devolved  on  him  since, 
by  operation  of  law,  and  that  the  suit  is  not  a 
collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would 
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not  otherwise  have  cognizance.  It  must  also  set 
forth  with  particularity  the  efforts  of  the  plain- 
tiff to  secure  such  action  as  he  desires  on  the 
part  of  the  managing  directors  or  trustees,  and, 
if  necessary,  of  the  ^areholders,  and  the  causes 
of  his  failure  to  obtain  such  action. 

l^he  following  provisions  relating  to  equity 
practice  are  to  he  found  in  the  act  of  1st  of 
June,  1S72: 

Sec.  7.  That  whenever  notice  is  given  of  a 
motion  for  an  injunction,  out  of  a  circuit  or 
district  court  of  the  United  States,  the  court  or 
judge  thereof  may,  if  there  appear  to  be  dan- 
ger of  irreparable  injury  from  delay,  grant  an 
order  restraining  the  act  sought  to  be  enjoined 
until  the  decision  upon  the  motion.  Such  order 
may  be  granted  with  or  without  security,  in  the 
discretion  of  the  court  or  judge:  Provided, 
That  no  justice  of  the  Supreme  Court  shall 
hear  or  allow  any  application  for  an  injunction 
or  restraining  order  except  within  the  circuit 
to  which  he  is  allotted,  and  in  causes  pending 
in  the  circuit  to  which  he  is  allotted,  or  in  such 
causes  at  such  place  outside  of  the  circuit  as 
the  parties  may  in  writing  stipulate,  except  in 
causes  where  such  application  cannot  be  heard 
by  the  circuit  judge  of  the  circuit,  or  the  dis- 
trict judge  of  the  district. 


Sec.  13.  That  when  in  any  suit  in  equity, 
commenced  in  any  court  in  the  United  Stat^ 
to  enforce  any  legal  or  equitable  lien  or  claim 
a^inst  real  or  personal  propertv  within  the  dis- 
trict where  such  suit  is  brought,  one  or  more 
of  the  defendants  therein  shall  not  be  an  inhab- 
itant of  or  found  within  the  said  district,  or 
shall  not  voluntarily  appear  thereto,  it  shall  be 
lawful  for  the  court  to  make  an  order  directing 
such  absent  defendant  to  appear,  plead,  answer 
or  demur  to  the  complainant's  bill  at  a  certain 
day  therein  to  be  designated,  which  order  shall 
be  served  on  such  absent  defendant,  if  practi- 
cable, wherever  found;  or  where  such  personal 
service  is  not  practicable,  such  order  shall  be 
published  in  such  a  manner  as  the  court  shall 
direct;  and  in  case  such  absent  defendant  shall 
not  appear,  plead,  answer,  or  demur  within  the 
time  so  limited,  or  within  some  further  time  to 
be  allowed  by  the  court,  in  its  discretion,  and 
upon  proof  of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the  directions 
contained  in  the  same,  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction,  and  proceed  to 
the  hearing  and  adjudication  of  such  suit  in 
the  same  manner  as  if  such  absent  defendant 
had  been  served  with  process  within  the  said 
district;  but  said  adjudication  shall,  as  regards 
such  absent  defendant  without  appearance,  si- 
feet  his  property  within  such  district  only. 
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RULES  OF  PRAOTIOE 

FOB 


THE  COURTS  OF  THE  UNITED  STATES 


IN 


AdmiraUif  and  maritime  jurisdiction^  on  the  instance  side  of  the  court,  in  pursuance  of  the  act  of 

the  23d  of  August,  184^,  chapter  188. 

JANUARY  7,  1884. 


1. 

No  mesne  process  shall  issue  from  the  dis- 
trict courts  m  any  civil  cause  of  admiralty 
and  maritime  jurisdiction  until  the  libel,  or 
libel  of  information,  shall  be  filed  in  the 
•clerk's  office  from  which  such  process  is  to  is- 
sue. All  process  shall  be  served  by  the  mar- 
shal or  by  his  deputy,  or,  where  he  or  they  are 
interested,  by  some  discreet  and  disinterested 
fperson  appointed  by  the  court. 

2. 

In  suits  in  personam,  the  mesne  process 
may  be  by  a  simple  warrant  of  arrest  of  the 
person  of  the  defendant,  in  the  nature  of  a 
capias,  or  by  a  warrant  of  arrest  of  the  per- 
son of  the  defendant,  with  a  clause  therein, 
that  if  he  cannot  be  found,  to  attach  his  goods 
and  chattels  to  the  amoimt  sued  for;  or  if 
«uch  property  cannot  be  found,  to  attach  his 
credits  and  effects  to  the  amoimt  sued  for  in 
the  hands  of  the  garnishees  named  therein;  or 
by  a  simple  monition,  in  the  nature  of  a  sum- 
mons to  appear  and  answer  to  the  suit,  as  the 
libelant  shall,  in  his  libel  or  information, 
pray  for  or  elect. 

3. 

In  all  suits  in  personam,  where  a  simple 
warrant  of  arrest  issues  and  is  executed,  the 
marshal  may  take  bail,  with  sufficient  sure- 
ties, from  the  party  arrested,  by  bond  or  stip- 
ulation, upon  condition  that  he  will  appear  m 
the  suit  and  abide  by  all  orders  of  the  court, 
interlocutory,  or  final,  in  the  cause,  and  pay 
the  money  awarded  by  the  final  decree  ren- 
dered therein  in  the  court  to  which  the  proc- 
ess is  returnable,  or  in  any  appellate  court. 
And  upon  such  bond  or  stipulation,  summary 
process  of  execution  may  and  shall  be  issued 
against  the  principal  and  sureties  by  the 
court  to  which  sucn  process  is  returnable,  to 
enforce  the  final  decree  so  rendered,  or  upon 
appeal  by  the  appellate  court. 

4. 

In  all  suits  in  personam,  where  goods  and 
chattels,  or  credits  and  effects,  are  attached 
under  such  warrant  authorizing  the  same,  the 
attachment  may  be  dissolved  by  order  of  the 
court  to  which  the  same  warrant  is  return- 
able upon  the  defendant  whose  property  is  so 
attached  giving  a  bond  or  stipulation  with 
sufficient  sureties,  to  abide  by  all  orders,  in- 


terlocutory or  final,  of  the  court,  and  pay  the 
amount  awarded  by  the  final  decree  rendered 
in  the  court  to  wnich  the  process  is  return- 
able, or  in  any  appellate  court;  and  upon  such 
bond  or  stipulation,  summary  process  of  exe- 
cution shall  and  may  be  issued  against  the 
principal  and  sureties  by  the  court  to  which 
such  warrant  is  returnable,  to  enforce  the 
final  decree  so  rendered,  or  upon  appeal  by 
the  appellate  court. 

6. 

Bonds  or  stipulations  in  admiralty  suits 
may  be  given  and  taken  in  open  court,  or  at 
chambers,  or  before  any  commissioner  of  the 
court  who  is  authorized  by  the  court  to  take 
affidavits  of  bail  and  depositions  in  cases 
pending  before  the  court,  or  any  commissioner 
of  the  United  States  authorized  by  law  to 
take  bail  and  affidavits  in* civil  cases. 

6. 

In  all  suits  in  personam,  where  bail  is 
taken,  the  court  may,  upon  motion,  for  due 
cause  shown,  reduce  the  amount  of  the  sum 
contained  in  the  bond  or  stipulation  therefor; 
and  in  all  cases  where  a  bond  or  stipulation 
is  taken  as  bail,  or  upon  dissolving  an  attach- 
ment of  property  as  aforesaid,  if  either  of  the 
sureties  shall  become  insolvent  nending  the 
suit,  new  sureties  may  be  required  by  the  or- 
der of  the  court,  to  be  given,  upon  motion,  and 
due  proof  thereof. 

7. 

Ir  suits  in  personam,  no  warrant  of  arrest, 
either  of  the  person  or  ptoperty  of  the  defend- 
ant, shall  issue  for  a  sum  exceeding  five  him- 
dred  dollars,  unless  by  the  specisJ  order  of 
the  court,  upon  affidavit  or  other  proper  proof 
showing  the  propriety  thereof. 

8. 

In  all  suits  in  rem  against  a  ship,  her 
tackle,  sails,  apparel,  furniture,  boats,  or  oth- 
er appurtenances,  if  such  tackle,  sails,  appar- 
el, furniture,  IxMits,  or  other  appurtenances 
are  in  the  possession  or  custody  of  any  third 
person,  the  court  may,  after  a  due  monition 
to  such  third  person,  and  a  hearing  of  the 
cause,  if  any,  why  the  same  should  not  be  de- 
livered over,  award  and  decree  that  the  same  be 
delivered  into  the  custody  of  the  marshal  or 
other  proper  officer,  if,  upon  the  hearing,  the 
same  is  required  by  law  and  justice. 
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In  all  cases  of  seizure,  and  in  other  suits 
and  proceedings  in  rem,  the  process,  unless 
otherwise  provided  for  by  statute,  shall  be  by 
a  warrant  of  arrest  of  the  ship,  goods,  or  oth- 
er thing  to  be  arrested ;  and  the  marshaj  shall 
thereupon  arrest  and  take  the  ship,  goods,  or 
other  thins  into  his  possession  for  safe  cus- 
tody, and  snail  cause  public  notice  thereof  and 
of  the  time  assigned  for  the  return  of  such 
process  and  the  nearing  of  the  cause,  to  be 
given  in  such  newspaper  within  the  district 
as  the  district  court  shall  order;  and  if  there 
is  no  newspaper  published  therein,  then  in 
such  other  public  plaoes  in  the  district  as  the 
court  shall  direct. 

10. 

In  all  cases  where  any  goods  or  other  things 
are  arrested,  if  the  same  are  perishable,  or  are 
liable  to  deterioration,  decay,  or  injury,  by  be- 
ing detained  in  custody  pending  the  suit,  the 
court  may,  upon  the  application  of  either  par- 
ty, in  its  discretion,  order  the  same  or  so 
much  thereof  to  be  sold  as  shall  be  perishable 
or  liable  to  depreciation,  decay,  or  injury ;  and 
the  proceeds,  or  so  much  thereof  as  shall  be  a 
full  security  to  satisfy  the  decree,  to  be 
brought  into  court  to  abide  the  event  of  the 
suit;  or  the  court  may,  upon  the  application 
of  the  claimant,  order ,  a  delivery  thereof  to 
him,  upon  a  due  appraisement,  to  be  had  un- 
der its  direction,  either  upon  the  claimant's 
depositing  in  court  so  much  money  as  the 
court  shall  order,  or  upon  his  giving  a  stipu- 
lation, with  sureties,  in  such  sum  as  the  court 
shall  direct,  to  abide  by  and  pay  the  money 
awarded  by  the  final  decree  rendered  by  the 
court,  or  tne  appellate  court,  if  any  appeal  in- 
tervenes, as  the  one  or  the  other  course  shall 
be  ordered  by  the  court. 

11. 

In  like  manner,  where  any  ship  shall  be  ar- 
rested, the  same  may,  upon  the  application  of 
the  claimant,  be  delivered  to  him  upon  a  due 
appraisement,  to  be  had  under  the  direction 
of  the  court,  upon  the  claimant's  depositing 
in  court  so  much  money  as  the  court  shall 
order,  or  upon  his  giving  a  stipulation,^  with 
sureties,  as  aforesaid;  and  if  the  claimant 
shall  decline  any  such  application,  then  the 
court  may,  in  its  discretion,  upon  the  appli- 
cation of  either  party,  upon  due  cause  shown, 
order  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brought  into  court  or  otherwise 
disposed  of,  as  it  may  deem  most  for  the 
benefit  of  all  concerned. 

12. 

In  all  suits  by  material-men  for  supplies  or 
repairs,  or  other  necessaries,  the  libelant  may 
proceed  against  the  ship  and  freight  in  rem,  or 
against  the  master  or  owner  alone  in  personam. 

13. 

In  all  suits  for  mariners*  wages,  the  libelant 
may  proceed  against  the  ship,  freight,  and  mas- 
ter, or  against  the  ship  and  freignt,  or  against 
the  owner  or  the  master  alone  in  perBonam, 

14. 

In  all  suits  for  pilota^^e  the  libelant  may 
proceed    against    the    ship    and    master,    or 
against  the  ship,  or  against  the  owner  alone 
or  the  master  alone  in  personam, 
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15. 

In  all  suits  for  damage  by  collision,  the  U* 
belant  may  proceed  against  the  ship  and  mas- 
ter, or  against  the  ship  alone  or  against  the 
master  or  the  owner  alone  in  personam. 

16. 

In  all  suits  for  an  assault  or  beatine  on  the 
high  seas,  or  elsewhere  within  the  admiralty 
and  maritime  jurisdiction,  the  suit  shall  be 
in  personam  only. 

17. 

In  all  suits  against  the  ship  or  freight, 
founded  upon  a  mere  maritime  hypotheca- 
tion, either  express  or  implied,  of  the  master, 
for  moneys  taken  up  in  a  foreign  port  for  sup- 
plies or  repairs  or  other  necessaries  for  the  voy- 
age, without  any  claim  of  marine  interest,  the 
libelant  may  proceed  either  in  rem  or  against 
the  master  or  the  owner  alone  in  personam, 

18. 

In  all  suits  on  bottomry  bonds,  properly  so 
called,  the  suit  shall  be  in  rem  only  against 
the  property  hypotheoeited,  or  the  proceeds  of 
the  property,  in  whosesoever  hands  the  same 
may  be  found,  unless  the  master  has,  without 
authority,  ffiven  the  bottomry  bond,  or  by  Ws 
fraud  or  misconduct  has  avoided  the  same,  or 
has  subtracted  the  property,  or  unless  the 
owner  has,  by  his  own  misconduct  or  wrong, 
lost  or  subtracted  the  property,  in  which  lat- 
ter cases  the  suit  may  be  in  personam  against 
the  wrongdoer. 

19. 

In  all  suits  for  salvage,  the  suit  may  be  in 
rem  against  the  property  saved,  or  tne  pro- 
ceeds thereof,  or  in  persona/m  against  the  par- 
ty at  whose  request  and  for  whose  benefit  the 
salvage  service  has  been  performed. 

20. 

In  all  petitory  and  possessory  suits  between 
part  owners  or  adverse  proprietors,  or  by  the 
owners  of  a  ship,  or  the  majority  thereof, 
against  the  master  of  a  ship,  for  the  ascertain- 
ment of  the  title  and  delivery  of  the  posses- 
sion, or  for  the  possession  only,  or  by  one  or 
more  part  owners  against  the  others  to  obtain 
security  for  the  return  of  the  ship  from  any 
voyage  undertaken  without  their  consent,  or 
by  one  or  more  part  owners  against  the  others 
to  obtain  possession  of  the  ship  for  any  voy- 
age, upon  giving  security  for  tne  safe  return 
thereof,  the  process  shall  be  by  an  arrest  of 
the  ship,  ana  by  a  monition  to  the  advene 
party  or  parties  to  appear  and  make  answer 
to  the  suit. 

21. 

In  all  cases  of  a  final  decree  for  the  pay- 
ment of  money,  the  libelant  shall  have  a  writ 
of  execution,  in  the  nature  of  a  fieri  fadai, 
commanding  the  marshal  or  his  deputy  to  levy 
and  collect  the  amount  thereof  out  of  the  goods 
and  chattels,  lands  and  tenements,  or  other  real 
estate,  of  the  defendants  or  stipulators. 

22. 

All  informations  and  libels  of  informatioo 
upon  seizures  for  anv  breach  of  the  revenue, 
or  navigation,  or  other  laws  of  the  United 
States,  shall  state  the  place  of  seizure,  whet^ 
er  it  be  on  land  or  on  tne  high  seas;  or  on  dst- 
iffable  waters  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States,  asd 
the    cUfltrict    within    which    the    property  '^ 
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brought  and  where  it  then  is.  The  informa- 
tion or  libel  of  information  shall  also  nro- 
pound  in  distinct  articles  the  matters  relied 
on  as  grounds  or  causes  of  forfeiture,  and  aver 
the  same  to  be  contrary  to  the  form  of  the 
statute  or  statutes  of  the  United  States  in 
such  case  provided,  as  the  case  may  require, 
and  shall  conclude  with  a  prayer  of  due  proc- 
ess to  enforce  the  forfeiture,  and  to  give  no- 
tice to  all  persons  concerned  in  int^est  to 
appear  and  show  cause  at  the  return  day  of 
the  process  why  the  forfeiture  should  not  be 
decr^. 

23. 

All  libels  in  instance  causes,  civil  or  mari- 
time, shall  state  the  nature  of  the  cause;  as, 
for  example,  that  it  is  a  cause,  civil  and  mar- 
itime, of  contract,  or  of  tort  or  damage,  or  of 
salvage,  or  of  possession,  or  otherwise,  as  the 
case  may  be ;  and,  if  the  libel  be  in  rem,  that  the 
property  is  within  the  district;  and,  if  in  per- 
8<mam,  the  names  and  occupations  and  places 
of  residence  of  the  parties.  The  libel  shall 
also  propound  and  articulate  in  distinct  arti- 
cles tne  various  allegations  of  fact  upon  which 
the  libelant  relies  in  support  of  his  suit,  so 
that  the  defendant  may  be  enabled  to  answer 
distinctly  and  separately  the  several  matters 
contained  in  each  article;  and  it  shall  con- 
clude with  a  prayer  of  due  process  to  enforce 
his  rights,  in  rem  or  in  personam  (as  the  case 
may  require),  and  for  such  relief  and  redress 
as  the  court  is  competent  to  give  in  the  prem- 
ises. And  the  libelant  may  further  require 
the  defendant  to  answer  on  oath  all  interroga- 
tories propounded  bjr  him  touching  all  and 
singular  tne  allegations  in  the  libel  at  the 
close  or  conclusion  thereof. 

24. 

In  all  informations  and  libels  in  causes  of 
admiralty  and  maritime  jurisdiction,  amend- 
ments In  matters  of  form  may  be  made  at  any 
time,  on  motion  to  the  court,  as  of  course. 
And  new  counts  may  be  filed,  and  amendments 
in  matters  of  substance  may  be  made,  upon 
motion,  at  any  time  before  the  final  decree, 
upon  such  terms  as  the  court  shall  impose. 
And  where  any  defect  of  form  is  set  down  by 
the  defendant  upon  special  exceptions,  and  is 
allowed,  the  court  may,  in  granting  leave  to 
amend,  impose  terms  upon  the  libelant. 

25. 

In  all  cases  of  libels  in  personam,  the  court 
may,  in  its  discretion,  upon-  the  appearance  of 
the  defendant,  where  no  bail  has  been  taken, 
and  no  attachment  of  property  has  been  made 
to  answer  the  exigency  of  the  suit,  require  the 
defendant  to  give  a  stipulation,  with  sureties, 
in  such  sum  as  the  court  shall  direct,  to  pay  all 
costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit,  upon  the  final  adjudica- 
tion thereof,  or  by  any  mterlocutory  order  in 
the  progress  of  the  suit. 

26. 

In  suits  in  rem,  the  party  claiming  the  prop- 
erty shall  verify  his  claim  on  oath  or  solemn 
affirmation,  stating  that  the  claimant  by  whom 
or  on  whose  behalf  the  claim  is  made  is  the  true 
and  bona  fide  owner,  and  that  no  other  person 
is  tJie  owner  thereof.  And  where  the  claim  is 
put  in  by  an  agent  or  consignee,  he  shall  also 


make  oath  that  he  is  duly  authorized  thereto  by 
the  owner ;  or  if  the  property  be,  at  the  time  of 
the  arrest,  in  the  possession  of  the  master  of  a 
ship,  that  he  is  the  lawful  bailee  thereof  for  the 
owner.  And,  upon  putting  in  such  claim,  the 
claimant  shall  file  a  stipulation,  with  sureties, 
in  such  sums  as  the  court  shall  direct,  for  the 
pa3rment  of  all  costs  and  expenses  which  shall 
be  awarded  against  him  by  the  final  decree  of 
the  court,  or,  upon  an  appeal,  by  the  appellate 
court. 

27. 

In,  all  libels  in  causes  of  civil  and  maritime 
jurisdiction,  whether  in  rem  or  in  personam,  the 
answer  of  the  defendant  to  the  all^tions  in 
the  libel  shall  be  on  oath  or  solemn  affirmation ; 
and  the  answer  shall  be  full  and  explicit  and 
distinct  to  each  separate  article  and  separate  al- 
lepfation  in  the  lib«l,  in  the  same  order  as  num- 
bered in  the  libel,  and  shall  also  answer  in  like 
manner  each  interrogatory  propounded  at  the 
close  of  the  libel.* 

28. 

The  libelant  majr  except  to  the  sufficiency, 
or  fullness,  or  distinctness,  or  relevancy  of  the 
answer  to  the  articles  and  interrogatories  in  the 
libel;  and,  if  the  court  shall  adjudge  the  same 
exceptions,  or  any  of  them,  to  be  good  and  val- 
id, the  court  shall  order  the  defendant  forth- 
with, within  such  time  as  the  court  shall  direct, 
to  answer  the  same,  and  may  further  order  the 
defendant  to  pay  such  costs  as  the  court  shall 
adjudge  reasonable. 

29. 

If  the  defendant  shall  omit  or  refuse  to  make 
due  answer  to  the  libel  upon  the  return  day  of 
the  process,  or  other  day  assigned  by  the  court, 
the  court  shall  pronounce  him  to  be  in  contu- 
macy and  default ;  and  thereupon  the  libel  shall 
be  adjudged  to  be  taken  pro  confesso  against 
him,  and  the  court  shall  proceed  to  hear  the 
cause  ex  parte,  and  adjudge  therein  as  to  law 
and  justice  shall  appertain.  But  the  court  may, 
in  its  discretion,  set  aside  the  default,  and,  up- 
on the  application  of  the  defendant,  admit  him 
to  make  answer  to  the  libel,  at  any  time  before 
the  final  hearing  and  decree,  upon  his  payment 
of  all  the  costs  of  the  suit  up  to  the  time  of 
granting  leave  therefor. 

30. 

In  all  cases  where  the  defendant  answers,  but 
does  not  answer  fully  and  explicitly  and  dis- 
tinctly to  all  the  matters  in  any  article  of  the 
libel,  and  exception  is  taken  thereto  by  the  li- 
belant, and  the  exception  is  allowed,  tne  court 
may;  by  attachment,  compel  the  defendant  to 
make  further  answer  thereto,  or  may  direct  the 
matter  of  the  exception  to  be  taken  pro  confesso 
against  the  dcfenaant,  to  the  full  purport  and 
effect  of  the  article  to  which  it  purports  to  an- 
swer, and  ias  if  no  answer  had  been  put  in 
thereto. 

31. 

The  defendant  may  object,  by  his  answer,  ta 
answer  any  allegation  or  interrogatory  con- 
tained in  the  libel  which  will  expose  him  to  any 
prosecution  or  punishment  for  crime,  or  for  any 
penalty  or  any  forfeiture  of  his  property  for 
any  p^ial  offense. 


"Vide  post,  49th  rule,  page  925. 
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32. 

The  defendant  shall  have  a  right  to  require 
the  personal  answer  of  the  libelant  upon  oath  or 
solemn  affirmation  to  any  interrogatories  which 
he  may,  at  the  close  of  his  answer,  propound  to 
the  libelant  touching  any  matters  charged  in 
the  libel,  or  touching  any  matter  of  defense  set 
up  in  the  answer,  subject  to  the  like  exception 
as  to  matters  which  shall  expose  the  libelant  to 
any  prosecution  or  punishment,  or  forfeiture,  as 
is  provided  in  the  thirty-first  rule.  In  default 
of  due  answer  by  the  libelant  to  such  interroga- 
tories, the  court  ma^r  adjudge  the  libelant  to  be 
in  default,  and  dismiss  the  libel,  or  may  compel 
his  answer  in  the  premises,  by  attachment,  or 
take  the  subject-matter  of  the  interrogatory 
pro  confeaao  m  favor  of  the  defendant,  as  the 
court,  in  its  discretion^  shall  deem  most  fit  to 
promote  public  justice. 

33. 

Where  cither  the  libelant  or  the  defendant  is 
out  of  the  country,  or  unable,  from  sickness  or 
other  casualty,  to  make  an  answer  to  any  inter- 
rogatory on  oath  or  solemn  affirmation  at  the 
proper  time,  the  court  may,  in  its  discretion,  in 
fui-therance  of  the  due  administration  of  jus- 
tice, dispense  therewith,  or  may  award  a  ccwn- 
roission  to  take  the  answer  of  the  defendant 
when  and  as  soon  as  it  may  be  practicable. 

34. 

If  any  third  person  shall  intervene  in  any 
cause  of  admiralty  and  maritime  jurisdiction 
in  rem  for  his  own  interest,  and  he  is  entitled, 
according  to  the  cause  of  admiralty  proceedings, 
to  be  heard  for  his  own  interest  therein,  he 
chall  propound  the  matter  in  suitable  allega- 
tions, to  which,  if  admitted  by  the  court,  the 
other  party  or  parties  in  the  suit  may  be  re- 
quired, by  order  of  the  court,  to  make  due  an- 
swer; and  such  further  proceedings  shall  be 
had  and  decree  rendered  oy  the  court  therein, 
as  to  law  and  justice  shall  appertain.  But 
every  such  intervenor  shall  be  required,  upon 
filing  his  allegations,  to  give  a  stipulation,  with 
sureties,  to  abide  by  the  final  decree  rendered  in 
the  cause,  and  to  pay  all  such  costs  and  expen- 
ses and  damages  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  it  is  ren- 
dered in  the  original  or  appellate  court. 

35. 

The  stipulations  required  by  the  last  preced- 
ing rule,  or  on  appeal,  or  in  any  other  admiralty 
or  maritime  proceeding,  shall  be  given  and 
taken  in  the  manner  prescribed  by  rule  fifth  as 
amended. 

36. 

Exceptions  may  be  taken  to  any  libel,  allega- 
tion, or  answer  for  surplusage,  irrelevancy,  im- 
pertinence, or  scandal ;  and  if,  upon  reference  to 
a  master,  the  exception  shall  be  reported  to  be 
80  objectionable,  and  allowed  by  the  court,  the 
matter  shall  be  expunged,  at  the  cost  and  ex- 
pense of  the  party  in  whose  libel  or  answer  the 
same  is  found. 

37. 

In  cases  of  foreign  attachment,  the  garnishee 
shall  be  required  to  answer  on  oath  or  solemn 
affirmation  as  to  the  debts,  credits,  or  effects  of 
the  defendant  in  his  hands,  and  to  such  inter- 
rogatories touching  the  same  as  may  be  pro- 
pounded by  the  libelant;  and  if  he  shall  refuse 
or  neglect  so  to  do,  the  court  may  award  com- 
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pulsory  process  in  perBonam  against  him.  If 
no  admits  any  debts,  credits,  or  effects,  the  same 
shall  be  held  in  his  hands,  liable  to  answer  the 
exigency  of  the  suit. 

38. 

In  cases  of  mariners'  wages,  or  bottomry,  or 
salvage,  or  other  pro^edings  in  rem,  where 
freight  or  other  proceeds  of  property  are  at- 
tached to  or  are  bound  by  the  suit,  which  are 
in  the  hands  or  possession  of  any  person,  the 
court  may,  upon  due  application,  by  petition 
of  the  party  interested,  require  the  party 
charged  with  the  possession  thereof  to  appear 
and  show  cause  ^y  the  same  should  not  be 
brought  into  court  to  answer  the  exigency  of 
the  suit;  and  if  no  sufficient  cause  be  shown,  the 
court  may  order  the  same  to  be  brought  into 
court  to  answer  the  exigency  of  the  suit,  and, 
upon  failure  of  the  party  to  comply  with  the  or- 
der, may  award  an  attachment,  or  other  com- 
pulsive process,  to  compel  obedience  thereto. 

30. 

If,  in  any  admiralty  suit,  the  libelant  shall 
not  appear  and  prosecute  his  suit,  according  to 
the  course  and  orders  of  the  court,  he  shall  be 
deemed  in  default  and  contumacy;  and  the 
court  may,  upon  the  application  of  the  defend- 
ant, pronounce  the  suit  to  be  deserted,  and  the 
same  may  be  dismissed  with  ^ts. 

40. 

The  court  may,  in  its  discretion,  upon  the 
motion  of  the  defendant  and  the  payment  of 
costs,  rescind  the  decree  in  any  suit  in  which, 
on  account  of  his  contumacy  and  default,  the 
matter  of  the  libel  shall  have  been  decreed 
against  him,  and  grant  a  rehearing  thereof  at 
any  time  within  ten  days  after  the  decree  has 
been  entered,  the  defendant  submitting  to  such 
further  orders  and  terms  in  the  premises  as  the 
court  may  direct. 

41. 

All  sales  of  property  under  any  decree  of  ad- 
miralty shall  be  made  by  the  marshal  or  his 
deputy,  or  other  proper  officer  assigned  by  the 
court,  where  the  marshal  is  a  party  in  interest, 
in  pursuance  of  the  orders  oi  the  court;  and 
the  proceeds  thereof,  when  sold,  shall  be  forth- 
with paid  into  the  registry  of  the  court  by  \ht 
officer  making  the  sale,  to  be  disposed  of  by  the 
court  according  to  law. 

42. 

All  moneys  paid  into  the  registry  of  the  court 
shall  be  deposited  in  some  bank  designated  by 
the  court,  and  shall  be  so  deposited  in  the  name 
of  the  court,  and  shall  not  be  drawn  out,  ex- 
cept by  a  check  or  checks,  signed  by  a  judge  of 
the  court  and  countersigned  by  the  clerk,  stat- 
ing on  whose  account  and  for  whose  use  it  is 
drawn,  and  in  what  suit  and  out  of  what  fimd 
in  particular  it  is  paid.  The  clerk  shall  keep  a 
regular  book,  containing  a  memorandum  and 
copy  of  all  the  checks,  so  drawn  and  the  date 
thereof. 

43. 

Any  person  having  an  interest  in  any  pro- 
ceeds in  the  registry  of  the  court  shall  have  a 
right,  by  petition  and  summary  proceeding,  to 
intervene  pro  interesse  suo  for  a  delivery  thereof 
to  him;  and  upon  due  notice  to  the  adverse 
parties,  if  any,  the  court  shall  and  may  proceed 
summarily  to  hear  and  decide  thereon,  and  to 
decree   therein  according  to  law  and  justios. 
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And  if  such  petition  or  claim  shall  be  desertied, 
or,  upon  a  hearing,  be  dismissed,  the  court  may, 
in  its  discretion,  award  costs  against  the  peti- 
tioner in  favor  of  the  adverse  party. 

44. 

In  cases  where  the  court  shall  deem  it  expedi- 
ent or  necessary  for  the  purposes  of  justice,  the 
court  may  refer  any  matters  arising  m  the  prog- 
ress of  the  suit  to  one  or  more  commissioners, 
to  be  appointed  by  the  court,  to  bear  the  par- 
ties and  make  report  therein.  And  such  com- 
missioner or  commissioners  shall  have  and  pos- 
sess all  the  powers  in  the  premises  which  are 
usually  given  to  or  exercised  by  masters  in 
chancery  in  reference  to  them,  including  the 
power  t.o  administer  oaths  to  and  to  examine 
the  parties  and  witnesses  touching  the  premises. 

45. 

All  appeals  from  the  district  to  the  circuit 
court  must  be  made  while  the  court  is  sitting, 
or  within  such  other  period  as  shall  be  desig- 
nated by  the  district  court  by  its  general  rules, 
or  by  an  order  specially  made  in  the  particular 
suit;  or  in  case  no  sucn  rule  or  order  be  made, 
then  within  thirty  days  from  the  rendering  of 
the  decree. 

46. 

Tn  all  cases  not  provided  for  by  the  foregoing 
rules,  the  district  and  circuit  courts  are  to  reg- 
ulate the  practice  of  the  said  courts  respective- 
ly, in  such  manner  as  they  shall  deem  most  ex- 
pedient for  the  due  admin isti*ation  of  justice  in 
suits  in  admiralty. 

47. 

Tn  all  suits  tn  personam^  where  a  simple  war- 
rant of  arrest  issues  and  is  executed,  bail  shall 
be  taken  by  the  marshal,  and  the  court  in  those 
cases  only  in  which  it  is  required  by  the  laws 
of  the  state  where  an  arrest  is  made  upon  simi- 
lar or  analogous  process  issuing  from  the  state 
courts. 

And  imprisonment  for  debt,  on  process  issu- 
ing out  of  the  admiralty  court,  is  abolished  in 
all  cases  where,  by  the  laws  of  the  state  in 
which  the  court  is  held,  imprisonment  for  debt 
has  been,  or  shall  be  hereafter,  abolished,  upon 
similar  or  analogous  process  issuing  from  a 
state  court. 

48. 

The  twenty-seventh  rule  shall  not  apply  to 
cases  where  the  sum  or  value  in  dispute  does 
not  exceed  fifty  dollars,  exclusive  of  costs,  un- 
less the  district  court  shall  be  of  opinion  that 
the  proceedings  prescribed  by  that  rule  are  nec- 
essary for  the  purposes  of  justice  in  the  case  be- 
fore the  court. 

All  rules  and  parts  of  rules  heretofore  adopt- 
ed, inconsistent  with  this  order,  are  hereby  re- 
pealed and  annulled. 

49. 

Further  proof,  taken  in  a  circuit  court  upon 
an  admiralty  appeal,  shall  be  by  deposition, 
taken  before  some  commissioner  appointed  by 
a  circuit  court,  pursuant  to  the  acts  of  Congress 
in  that  behalf,  or  before  some  officer  authorized 
to  take  depositions  by  the  30th  section  of  the 
act  of  Con;?res8  of  the  24th  of  September,  1789, 
upon  an  oral  examination  and  cross-examina- 
tion, unless  the  court  in  which  such  appeal 
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shall  be  pending,  or  one  of  the  jud^s  thereof, 
shall,  upon  motion,  allow  a  commission  to  issue 
to  take  such  depositions  upon  written  interrog- 
atories and  cross-interrogatories.  When  such 
deposition  shall  be  taken  by  oral  examination, 
a  notification  from  the  manstrate  before  whom 
it  is  to  be  taken,  or  from  the  clerk  of  the  court 
in  which  such  appeal  shall  be  pending,  to  the 
adverse  party,  to  be  present  at  the  taking  of  the 
same,  and  to  put  interrogatories,  if  he  think  fit, 
shall  be  server!  on  the  adverse  party  or  his  at- 
torney, allowing  time  for  their  attendance  after 
being  notified  not  less  than  twenty-four  hours, 
and,  in  addition  thereto,  one  day,  Sundays  ex- 
clusive, for  every  twenty  miles'  travel ;  provid- 
ed, that  the  court  in  which  such  appeal  may  be 
pending,  or  either  of  the  judges  thereof,  may, 
upon  motion,  increase  or  diminish  the  length  of 
notice  above  required. 

50. 

When  oral  evidence  shall  be  taken  down  by 
the  clerk  of  the  district  court,  pursuant  to  the 
above-mentioned  section  of  the  act  of  Congress, 
and  shall  be  transmitted  to  the  circuit  court, 
the  same  may  be  used  in  evidence  on  the  appeal, 
saving  to  each  party  the  right  to  take  the  depo- 
sitions of  the  same  witnesses,  or  either  of  them, 
if  he  should  so  elect. 

51. 

When  the  defendant,  in  his  answer,  alleffes 
new  facts,  these  shall  be  considered  as  denied 
by  the  libelant,  and  no  replication,  general  or 
special,  shall  be  allowed.  But  within  such 
time  after  the  answer  is  filed  as  shall  be  fixed 
by  the  district  court,  either  by  general  rule  or 
by  special  order,  the  libelant  may  amend  his  li- 
bel so  as  to  confess  and  void,  or  explain  or  add 
to,  the  new  matters  set  forth  in  the  answer;  and 
within  such  time  as  may  be  fixed,  in  like  man- 
ner, the  defendant  shall  answer  such  amend- 
ments. 

52. 

The  clerks  of  the  district  courts  shall  make 
up  the  records  to  be  transmitted  to  the  circuit 
courts  on  appeals,  so  that  the  same  shall  contain 
the  following: 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the 
original  parties,  and  those  who  have  become 
parties  before  the  appeal,  if  any  change  has  tak- 
en place. 

3.  If  bail  was  taken,  or  property  was  attached 
or  arrested,  the  process  of  the  arrest  or  attach- 
ment and  the  service  thereof ;  all  bail  and  stipu- 
lations; and,  if  any  sale  has  been  made,  the  or- 
ders, warrants,  and  reports  relating  thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the 
exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libelant, 
and  any  exhibits  not  annexed  to  the  libel. 

7.  The  testimony  on  the  part  of  the  defend- 
ant, and  any  exhibits  not  annexed  to  his  plead- 
ings. 

8.  Any  order  of  the  court  to  which  exception 
was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if 
excepted  to,  with  the  orders  of  the  court  re- 
specting the  same,  and  the  exceptions  to  the  re- 
port. If  the  report  was  not  excepted  to,  only 
the  fact  that  a  reference  was  made,  and  so  much 
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of  the  report  as  shows  what  results  were  arrived 
at  by  the  assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action 
of  the  district  court  thereon ;  and  no  reasons  of 
appeal  shall  be  filed  or  inserted  in  the  tran- 

.  script. 

The  following  shall  be  omitted: 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted 
to  which  are  merely  preparatory  for  trial. 

3.  The  commissions  to  take  depositions,  no- 
tices therefor,  their  captions,  and  certificates  of 
their  being  sworn  to,  unless  some  exception  to 
a  deposition  in  the  district  court  was  founded 
on  some  one  or  more  of  these ;  in  which  case,  so 
much  of  either  of  them  as  may  be  involved  in 
the  exception  shall  be  set  out.  In  all  other 
cases  it  shall  be  sufficient  to  give  the  name  of 
the  witness,  and  to  copy  the  interrogatories  and 
answers,  and  to  state  the  name  of  the  commis- 
sioner, and  the  place  where  and  the  date  when 
the  deposition  was  sworn  to;  and,  in  copying  all 
depositions  taken  on  interrogatories,  the  an- 
swer shall  be  inserted  immediately  following 
the  question. 

2.  The  clerk  of  the  district  court  shall  page 
the  copy  of  the  record  thus  made  up,  and  shall 
make  an  index  thereto,  and  he  shall  certify  the 
entire  document,  at  the  end  thereof,  \inder  the 
seal  of  the  court,  to  be  a  transcript  of  the  rec- 
ord of  the  district  court  in  the  cause  named  at 
the  beginning  of  the  copy  made  up  pursuant  to 
this  rule;  and  no  other  certificate  of  the  record 
shall  be  needful  or  inserted. 

3.  Hereafter,  in  making  up  the  record  to  be 
transmitted  to  the  circuit  court  on  appeal,  the 
clerk  of  the  district  court  shall  omit  thereifrom 
any  of  the  pleading,  testimony,  or  exhibits 
which  the  parties  by  their  proctors  shall  by 
written  stipulation  agree  may  be  omitted ;  and 
such  stipulation  shall  be  certified  up  with  the 
record. 

53. 
Whenever  a  cross-libel  is  filed  upon  any 
counter-claim,  arising  out  of  the  same  cause  of 
action  for  which  the  original  libel  was  filed,  the 
respondents  in  the  cross-libel  shall  give  security 
in  the  usual  amount  and  form,  to  respond  in 
damages,  as  claimed  in  said  cross-libel,  unless  the 
court,  on  cause  shown,  shall  otherwise  direct; 
and  all  proceedings  upon  the  original  libel  shall 
be  stayed  until  such  security  shall  be  given. 

Supplementary  rules  of  practice  in  admiraltyy 
under  the  a^t  of  March  3,  1831,  entitled  **An 
Act  to  Limit  the  Liability  of  Ship-owners, 
and  for  Other  Purposes" 

54. 

When  any  ship  or  vessel  shall  be  libeled,  or 
the  owner  or  owners  thereof  shall  be  sued,  for 
any  embezzlement,  loss,  or  destruction  by  the 
master,  officers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods, 
or  merchandise,  shipped  or  put  on  board  of  such 
ship  or  vessel,  or  for  any  loss,  damage,  or  injury 
by  collision,  or  for  any  act,  matter,  or  thing, 
loss,  damage,  or  forfeiture  done,  occasioned,  or 
incurred,  without  the  privity  or  knowledge  of 
such  owner  or  owners,  and  he  or  they  shall  de- 
sire to  claim  the  benefit  of  limitation  of  liabil- 
ity provided  for  in  the  3d  and  4th  sections  of  the 
said  act  above  recited,  the  said  owner  or  own- 
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ers  shall  and  may  file  a  libel  or  petition  in  the 
propter  district  court  of  the  United  States,  as 
hereinafter  specified,  setting  forth  the  facts  and 
circumstances  on  whidi  such  limitation  of  liabil- 
ity is  claimed,  and  praying  proper  relief  in  that 
behalf;  and  thereupon  said  court,  having  caused 
due  appraisement  to  be  had  of  the  amount  or 
value  of  the  interest  of  said  owner  or  owners, 
respectively,  in  such  ship  or  vessel,  and  her 
freight,  for  the  voyage,  shall  make  an  order  for 
the  payment  of  the  same  into  court,  or  for  the 
giving  of  a  stipulation,  with  sureties,  for  pay- 
ment thereof  into  court  whenever  the  same  shall 
be  ordered;  or,  if  the  said  owner  or  owners 
shall  so  elect,  the  said  court  shall,  without  such 
appraisement,  make  an  order  for  the  transfer  by 
him  or  them  of  his  or  their  interest  in  such  ves- 
sel and  freight,  to  a  trustee  to  be  appointed  by 
the  court  under  the  4th  section  of  said  aet; 
and,  upon  compliance  with  such  order,  the  said 
court  shall  issue  a  monition  against  all  persons 
claiming  damages  for  any  such  embezzlement, 
loss,  destruction,  damage,  or  injury,  citing  them 
to  appear  before  the  said  court  and  make  due 
proof  of  their  respective  claims  at  or  before  a 
certain  time  to  be  named  in  said  writ,  not  less 
than  three  months  from  the  issuing  of  the 
same;  and  public  notice  of  such  monition  shall 
be  given  as  in  other  cases,  and  such  further  no- 
tice re-served  through  the  postolfice,  or  other- 
wise, as  the  court,  in  its  discretion,  may  direct ; 
and  the  said  court  shall  also,  on  the  application 
of  the  said  owner  or  owners,  make  an  order  to 
restrain  the  further  prosecution  of  all  and  any 
suit  or  suits  against  said  owner  or  owners  in  re- 
spect of  any  such  claim  or  claims. 

55. 

Proof  of  all  claims  which  shall  be  presented 
in  pursuance  of  said  monition  shall  be  made  be- 
fore a  commissioner,  to  be  designated  by  the 
court,  subject  to  the  right  of  any  person  inter- 
ested to  question  or  controvert  the  same;  and, 
upon  the  completion  of  said  proofs,  the  com- 
missioner shall  make  report  of  the  claims  so 
proven,  and  upon  confirmation  of  said  report, 
after  hearing  any  exceptions  thereto,  the  moneys 
paid  or  secured  to  be  paid  into  court  as  afore- 
said, or  the  proceeds  of  said  ship  or  vessel  and 
freight  (after  payment  of  costs  and  expenses), 
shall  be  divided  pro  rata  amongst  the  several 
claimants,  in  proportion  to  the  amount  of  their 
respective  claims,  duly  proved  and  confirmed 
as,  aforesaid,  saving,  however,  to  all  parties  any 
priority  to  which  they  may  be  legally  entitled. 

56. 

In  the  proceedings  aforesaid,  the  said  owner 
or  owners  shall  be  at  liberty  to  contest  his  or 
their  liability,  or  the  liability  of  said  ship  or 
vessel  for  said  embezzlement,  loss,  destruction, 
damage,  or  injury  (independently  of  the  limita- 
tion of  liability  claimed  under  said  act),  provid- 
ed that,  in  his  or  their  libel  or  petition,  he  or 
they  shall  state  the  facts  and  circumstances  by 
reason  of  which  exemption  from  liability  is 
claimed;  and  any  person  or  persons  claiming 
damages  as  aforesaid,  and  who  shall  have  pre- 
sented his  or  their  claim  to  the  commissioner 
under  oath,  shall  and  may  answer  such  libel  or 
petition,  and  contest  the  right  of  the  owner  or 
owners  of  said  ship  or  vessel,  either  to  an  ex- 
emption from  liability,  or  to  a  limitation  of  lia- 
'  bilitj  under  the  said  act  of  Congress,  or  both. 
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57. 

The  said  libel  or  petition  shall  be  filed  and 
the  said  proceedings  had  in  any  district  court 
of  the  Unite'd  States  in  which  said  ship  or  ves- 
sel may  be  libeled  to  answer  for  any  such  em- 
bezzlement, loss,  destruction,  damage,  or  in- 
jury; or,  if  the  said  ship  or  vessel  be  not  libeled, 
then  in  the  district  court  for  any  district  in 
which  the  said  owner  or  owners  may  be  sued  in 
that  behalf.  If  the  ship  has  already  been  li- 
beled and  so}d,  the  proceeds  shall  represent  the 
same  for  the  purposes  of  these  rules. 

58. 

All  the  preceding  rules  and  regulations  for 
proceeding  in  cases  where  the  owner  or  owners 
of  a  ship  or  vessel  shall  desire  to  claim  the  ben- 
efit of  limitation  of  liability  provided  for  in  the 
act  of  Congress  in  that  behalf,  shall  apply  to 
the  circuit  court  of  the  United  States  where 
such  cases  are  or  shall  be  pending  in  said  courts 
upon  appeal  from  the  district  courts. 

50. 

In  a  suit  for  damage  by  collision,  if  the  claim- 
ant of  any  vessel  proceeded  against,  or  any  re- 
spondent proceedea  against  in  personam,  shall, 
by  petition,  on  oath,  presented  before  or  at  the 
time  of  Answering  the  libel,  or  within  sueh  fur- 


ther time  as  the  court  may  allow,  and  contain- 
ing suitable  allegations  showing  fault  or  negli- 
gence in  any  other  vessel  contributing  to  the 
same  collision,  and  the  particulars  thereof,  and 
that  such  other  vessel  or  any  other  party  ought 
to  be  proceeded  against  in  the  same  suit  for 
such  damage,  pray  that  process  be  issued 
against  such  vessel  or  party  to  that  end,  such 
process  may  be  issued,  and,  if  duly  served,  such 
suit  shall  proceed  as  if  such  vessel  or  party  had 
been  originally  proceeded  against;  the  other 
parties  in  the  suit  shall  answer  the  petition; 
the  claimant  of  such  vessel  or  such  new  party 
shall  answer  the  libel;  and  such  further  pro- 
ceedings shall  be  had  and  decree  rendered  bv 
the  court  in  the  suit  as  to  law  and  justice  shall 
appertain.  But  every  such  petitioner  shall,  up- 
on filinsr  his  petition,  give  a  stipulation,  with 
sufficient  sureties,  to  pay  to  the  libelant  and  to 
any  claimant  or  new  party  brought  in  by  virtue 
of  such  process,  all  such  costs,  damages,  and  ex- 
penses as  shall  be  awarded  against  the  petition- 
er by  the  court  upon  the  final  decree,  whether 
rendered  in  the  original  or  appellate  court;  and 
any  such  claimant  or  new  partjr  shall  give  the 
same  bonds  or  stipulations  which  are  required 
in  like  cases  from  parties  brought  in  under 
prooeas  issued  on  the  prayer  of  a  libelant. 
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ABANDONED  AND  OAFTUBED  PBaP- 

EBTY  ACT. 

1.  By  the  abandoned  and  captured  property  act 
no  titles  were  deyested  in  the  insurgent  states  un- 
less  in  pursuance  of  a  Judgment  rendered  after 
dae  legal  proceedings,  except  property  used  in  ac- 
tual hostilities. 

United  States  v.  Klein,  519 

2.  The  government  by  that  act  constituted  itself 
the  trustee  for  those  who  are  entitled  to  the  pro- 
ceeds of  captured  and  abandoned  property,  with 
the  exception  above  stated. 

Idem,  510 

8.  The  restoration  of  the  proceeds  became  the  ab- 
solute right  of  persons  pardoned  by  the  President* 
on  application  within  two  years  from  the  close  of 
the  war. 

Idem.  510 

Armstrong  ▼.  United  States,  614 

Pargoud  v.  United  States,  646 

4.  The  proviso  in  the  general  appropriation  act 
of  1870,  which  assumes  to  annul  the  effect  of  the 
President's  pardon,  in  claims  in  the  court  of  claims, 
can  have  no  such  effect. 

United  States  v.  Klein«  519 

5.  The  President's  pardon  of  Dec.  25,  1868,  re- 
lieved claimants  under  said  act  from  proof  of  ad- 
hesion to  the  United  States,  during  the  late  Civil 
War. 

Pargoud  ▼.  United  States,  646 

6.  Under  the  abandoned  and  captured  property 
act  the  right  to  recover  Is  made  out  by  proof  of 
ownership  of  the  abandoned  or  captured  property, 
of  right  to  the  proceeds,  and  of  tbe  taict  that  tne 
owner  gave  no  aid  or  comfort  to  the  Rebellion. 

Carroll  v.  United  States,  565 

7.  The  ownership  to  be  proved  Is  that  which  ex- 
isted at  the  time  of  capture  or  abandonment,  and 
the  right  to  the  proceeds  is  that  which  existed  at 
the  time  of  the  petition  filed  in  the  court  of  claims. 

Idem,  5ti5 

8.  Where  a  person  claimed  the  ownership  of  the 

Property  at  the  time  of  its  capture,  as  administra- 
rix,  and  gave  no  aid  or  comfort  to  tbe  Rebellion, 
she  is  entitled  to  recover  the  proceeds  of  such  prop- 
erty in  the  court  of  claims  although  her  intestaie 
gave  aid  and  comfort  to  the  Rebellion. 

Idem.  56r» 

9.  Where  property  was  in  possession  of  the  ofl9- 
cers  of  the  government,  under  the  captured  and 
abandoned  property  act,  it  is  presumed  that  they 
sold  it  and  placed  the  proceeds  in  the  Treasury, 
and  the  claimant  can  recover  in  the  court  of  claims 
for  the  same. 

United  States  v.  Crusell,  821 

ACTIONS. 

See  Banks,  5,  6. 
Duties,  2. 

insura.nck,  8,  12.  13,  14. 
Salvage,  2. 
Taxes  and  Tax  Sales,  S. 

1.  If  property  be  tortiouslv  taken  or  converted, 
the  injured  party  may  waive  ihe  tort  and  sue  in  as- 
HumB8it,  and  Judgment  in  such  action  will  bar  a 
further  action  ex  delicto. 

May  V.  Le  Claire  50 

2.  Where  converted  property  has  assumed  altered 
forms  by  successive  investments,  the  owner  may 

oilow  it  as  far  as  he  can  trace  it  and  sue  at  law  for 
Wau..  n,  12,  13,  14. 


the  substituted  property,  or  he  may  hold  the 
wrongdoers  liable  for  appropriate  damages. 

Idem,  60 

8.  Where  a  trustee  has  abused  his  trust,  the 
ce^iui  aue  trust  may  sue  for  the  original  or  the  sub- 
stituted nroperty,  and  if  either  has  passed  into  the 
hands  of  a  bona  fide  purchaser  without  notice, 
then  he  may  recover  its  value  in  money. 

Idem,  60 

4.  When  certificates  of  bank  stock  are  transfera- 
ble on  the  books  of  the  bank  on  their  surrender,  a 
bank  which  refuses  to  make  such  transfer  to  a  pur- 
chaser, on  request,  is  liable  to  an  action  for  dam- 
ages. 

First  Nat  Bank  v.  Lanier,  172 

5.  Action  will  not  lie  for  price  of  goods  sold  In 
aid  of  the  Rebellion. 

Hanauer  v.  Doane,  430 

6.  Judges  of  courts  of  superior  or  general  Juris- 
diction are  not  liable  to  civil  actions  for  their  Judi- 
cial  acts. 

Bradley  v.  Fisher,  646 

ADMINISTRATORS  AND  EXE0UTOB8. 

See  JDU18DICTI0N,  32. 
Pabtiks,  10. 
Tbcsts  and  Trustees,  4. 

ADMIRALTY. 

See  Bill  of  Lading.  7. 

1.  While  the  courts  of  admiralty  are  not  gOT- 
erned,  in  cases  for  the  enforcement  of  maritime 
Hens,  by  any  statute  of  limitation,  yet  laches  or 
delay  in  their  enforcement  will  often  constitute 
a  valid  defense. 

Young  V.  The  Key  City,  896 

2.  The  delay  which  will  defeat  such  a  suit  must, 
in  every  case,  depend  upon  the  peculiar  equitable 
circumstances  of  that  case. 

Idem,  896 

3.  Where  the  lien  is  to  be  enforced  to  the  detri- 
ment of  a  purchaser  for  value,  without  notice  of 
the  lieu,  the  defense  of  laches  will  be  held  valid  un- 
der  shorter  time,  than  when  the  claimant  is  the 
owner  at  the  time  the  lien  accrued. 

Idem,  896 

ADVERSE  POSSESSION. 

See  RJKCiMENT,  3.  4. 

APPEAL  AND  ERROR. 

See  CouBT  of  Claims,  3,  8,  14,  16. 
Exceptions,  1. 
JuBisDicTiON.  paaaitn. 

1.  Exceptions  to  the  rulings  of  the  court  on  mo- 
tions to  postpone  the  trial,  and  to  change  the 
venue,  are  not  available  on  writ  of  error. 

Cook  V.  Burnley,  20 

2.  Where  the  court  below  commits  any  substan- 
tial error  in  executing  the  mandate  of  this  court, 
a  second  writ  of  error  or  appeal,  as  the  case  may 
be,  will  lie  to  correct  the  error. 

Idem,  29 

3.  Decisions  which  rest  in  the  discretion  of  the 
court  below,  cannot  be  reexamined  in  an  appellate 
court  upon  a  writ  of  error. 

Idem,  29 

4.  A  second  writ  of  error  brings  up  nothing  for 
revision  except  the  proceedings  subsequent  to  the 
mandate. 

Idem,  20 
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Idem, 
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FOUR  YOLUMES  CONTAINED  IN  THIS  BOOK. 

78,  79,  80,  81. 


ABAHDONED  AHD  OAPTOTtED  PBOP- 

EBTT  ACT. 

1.  By  tbe  abandoned  and  captured  property  act 
no  titles  were  devested  In  the  insurgent  states  un- 
less in  pursuance  of  a  Judgment  rendered  after 
due  legal  proceedings,  except  property  used  in  ac- 
tual hostilities. 

United  States  v.  Klein,  519 

2.  The  government  by  that  act  constituted  itself 
the  trustee  for  those  who  are  entitled  to  the  pro- 
ceeds of  captured  and  abandoned  property,  with 
the  exception  above  stated. 

Idem,  619 

8.  The  restoration  of  the  proceeds  became  the  ab- 
solute right  of  persons  pardoned  by  the  President, 
on  application  within  two  years  from  the  close  of 
the  war. 

Idem.  519 

Armstrong  v.  United  States,  614 

Pargoud  v.  United  States,  646 

4.  The  proviso  in  tbe  general  appropriation  act 
of  1870,  which  assumes  to  annul  the  effect  of  the 
President's  pardon,  lu  claims  in  the  court  of  claims, 
can  have  no  such  effect 

United  Stotes  v.  Kleln«  510 

5.  The  President's  pardon  of  Dec.  25.  1868,  re- 
lieved claimants  under  said  act  from  proof  of  ad- 
hesion to  the  United  States,  during  the  late  Civil 
War. 

Pargoud  V.  United  States.  646 

6.  Under  tbe  abandoned  and  captured  property 
act  the  right  to  recover  \s  made  out  bv  proof  of 
ownership  of  the  abandoned  or  captured  property, 
of  right  to  the  proceeds,  and  of  tde  fsict  that  tne 
owner  gave  no  aid  or  comfort  to  the  Rebellion. 

Carroll  v.  United  States.  565 

7.  The  ownership  to  be  proved  Is  that  which  ex- 
isted at  the  time  of  canture  or  abandonment,  and 
the  right  to  the  proceeds  is  that  which  existed  at 
the  time  of  the  petition  filed  In  the  court  of  claims. 

Idem.  5ti5 

8.  Where  a  person  claimed  the  ownership  of  the 

? property  at  the  time  of  its  capture,  as  admlnistra* 
rix,  and  gave  no  aid  or  comfort  to  tbe  Rel)eltiou, 
she  is  entitled  to  recover  the  proceeds  of  such  prop- 
erty in  the  court  of  claims  although  her  Intestate 
gave  aid  and  comfort  to  the  Rebellion. 

Idem.  56r> 

0.  Where  property  was  In  possession  of  the  offi- 
cers of  the  government,  under  the  captured  and 
abandoned  property  act,  it  is  presumed  that  they 
sold  it  and  placed  the  proceeds  in  the  Treasury, 
and  the  claimant  can  recover  in  tbe  court  of  claims 
for  the  same. 

United  States  v.  Crusell,  821 

ACTIONS. 

See  Banks,  5,  6. 

DUTIBH,    2. 

insukancb,  8,  12.  13,  14. 

Salvage,  2. 

Tajces  and  Tax  Sales,  S. 

1.  If  proper tv  be  tortiouslv  taken  or  converted, 
the  injured  party  may  waive  the  tort  and  sue  in  aa- 
sumfsit,  and  Judgment  in  such  action  will  bar  a 
further  action  ex  delicto. 

May  V.  Le  Claire,  50 

2.  Where  converted  property  has  assumed  altered 
forms  by  successive  investments,   the  owner   may 

ollow  It  as  far  as  be  can  trace  it  and  sue  at  law  for 
Waix.  11,  12,  13,  14. 


the  substituted  property,  or  be  may  hold  ths 
wrongdoers  liable  for  appropriate  damages. 

Idem,  60 

8.  Where  a  trustee  has  abused  his  trust,  the 
oetiui  aue  truat  may  sue  for  the  original  or  the  sub- 
stltutea  property,  and  if  either  has  passed  into  the 
hands  of  a  bona  fide  purchaser  without  notice, 
then  he  may  recover  its  value  in  money. 

Idem,  50 

4.  When  certificates  of  bank  stock  are  transfera- 
ble on  the  books  of  the  bank  on  their  surrender,  a 
bank  which  refuses  to  make  such  transfer  to  a  pur- 
chaser, on  request,  is  liable  to  an  action  for  dam- 
ages. 

First  Nat  Bank  v.  Lanier,  172 

5.  Action  will  not  lie  for  price  of  goods  sold  In 
aid  of  tbe  Rebellion. 

Uanauer  v.  Doane,  430 

6.  Judges  of  courts  of  superior  or  general  Juris- 
diction are  not  liable  to  civil  actions  for  their  Judi- 
cial acts. 

Bradley  v.  Fisher,  646 

ADinNISTRATORS  AND  EXEOUTOB8. 

See  JouisDiCTiON,  32. 
Pabtiks,  10. 
TBL'STd  and  Trustees,  4. 

ADMIRALTY. 

See  Bill  of  Lading^  7. 

1.  While  the  courts  of  admiralty  are  not  gOT- 
erned.  In  cases  for  the  enforcement  of  maritime 
liens,  by  any  statute  of  limitation,  yet  laches  or 
delay  in  their  enforcement  will  oiten  constitute 
a  valid  defense. 

Young  V.  The  Key  City,  896 

2.  The  delay  which  will  defeat  such  a  suit  must, 
in  every  case,  depend  upon  the  peculiar  equitable 
circumstances  of  Chat  case. 

idem,  806 

3.  Where  the  lien  is  to  be  enforced  to  the  detri- 
ment of  a  purchaser  for  value,  without  notice  of 
the  lien,  the  defense  of  laches  will  be  held  valid  un- 
der shorter  time,  than  when  the  claimant  Is  the 
owner  at  the  time  the  Hen  accrued. 

Idem.  800 

ADVERSE  POSSESSION. 

See  RjKcn  mb.nt,  3.  4. 

APPEAL  AND  ERROR. 

See  Court  of  Claims,  3,  8,  14,  15. 

BXCEPTiONS,   1. 

JUBXSDiCTiON.  paaHm, 

1.  Exceptions  to  the  rulings  of  the  eourt  on  mo> 
tlons  to  postpone  the  trial,  and  to  change  the 
venue,  are  not  available  on  writ  of  error. 

Cook  V.  Burnley,  20 

2.  Where  the  court  below  commits  any  substan- 
tial error  in  executing  the  mandate  of  this  court, 
a  second  writ  of  error  or  appeal,  as  the  case  may 
be,  will  lie  to  correct  the  error. 

Idem,  20 

3.  Decisions  which  rest  in  the  discretion  of  tbe 
court  below,  cannot  be  re-examined  in  an  appellate 
court  upon  a  writ  of  error. 

Idem,  20 

4.  A  second  writ  of  error  brings  up  nothing  for 
revision  except  the  proceedings  subsequent  to  the 
mandate. 

Idem,  20 
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5.  An  instruction  to  tlie  Jury  that  It  was  the 
duty  of  the  defendant  to  show  that  he  had  not 
keen  guilty  of  negligence.  Is  error. 

West  Transportation  Co.  v.  Downer,       160 

6.  An  instruction,  wnlch  referred  to  the  jury  a 
matter  which  rested  wholly  in  the  discretion  of  the 
Postmaster-General,  was  erroneous. 

United  States  v.  Wright,  188 

7.  Where  each  party  appeals,  each  may  assign  er- 
ror; but  where  only  one  party  appeals,  the  other 
cannot  assign  error  In  the  appellate  court. 

The  Maria  Martin,  251 

8.  Appeals  are  subject  to  the  same  rules  as  writs 
of  error,  and  if  the  record  does  not  present  any 
question  of  law  for  the  revision  of  this  court,  the 
judgment  of  the  circuit  court  must  he  affirmed,  but 
the  cause  caunot  be  dismissed. 

Wheeler  v.  Harris,  278 

9.  Facts  found  by  a  Jury  cannot  be  re-examined 
in  this  court. 

Idem,  278 

Fowler  v.  Rathbone,  102 

10.  A  defendant  who  has  a  separate,  distinct, 
personal  Judgment  against  him  for  money,  in  which 
the  other  defendants  have  no  Interest,  has  a  right 
to  prosecute  a  writ  of  error  In  liis  own  name  with- 
out Joining  them.  ^^^ 

Germain    v.    Mason,  392 

11.  Where  the  plaintiffs  in  error,  according  to 
their  own  showing,  have  no  right  to  recover  in 
the  action,  the  errors  of  the  court  l)elow  in  ad- 
mitting evidence  and  in  the  charge  are  no  ground 
of  reversal. 

Barth  v.  Cllse,  893 

12.  Where  a  partv  is  present  by  counsel  and  goes 
to  trial  l)efore  the  court  without  objection  or  ex- 
ception, he-  has  voluntarily  waived  his  right  to  a 

iury,  but  If  he  Is  not  present  by  himself  or  counsel 
t  Is  error  for  the  court  to  try  the  case  without  a 
Jpry. 

Kearnev  v    Case  395 

13.  In  a  case  brought'  here  by  writ  of  error,  this 
court  can  only  reverse  the  Judgment  for  errors  of 
iaw  apparent  in  the  record. 

wadsworth  v.  Warren,  402 

14.  Where  more  than  five  years  bad  elapsed  from 
the  close  of  the  war  before  an  appeal  was  brought, 
the  case  will  be  dismissed. 

Freeborn  v., The  Protector,  463 

15.  It  is  not  error  for  a  court  to  refuse  to  give 
an  extended  series  of  instructions,  although  cor- 
rect in  law,  if  the  law  arising  upon  the  evidence  has 
tieen  given  by  the  court  with  such  fulness  as  to 
correctly  guide  the  Jury  in  their  findings. 

R.  Co.  V.  Whitton,  571 

16.  A  judgment  will  not  be  set  aside  liecause  the 
charge  of  the  court  may  he  open  to  some  verbal 
criticism,  but  which  could  not  haVe  misled  a  Jury 
of  ordinary  intelligence. 

Idem,  571 

17.  The  granting  or  overruling  of  a  motion  for 
a  new  trial  ip  the  court  below  Is  not  ground  of 

Home  Ins.  Co.  ▼.  Barton,  708 

18.  This  court,  sitting  as  a  court  of  error,  cannot 
pass,  as  It  does  In  eQuItv  appeals,  upon  the  weight 
or"  sufficiency  of  the  evidence. 

Dlrst  v.  Morris,  722 

19.  In  such  case  where  there  was  no  special  find- 
ing of  the  facts.  If  a  jury  Is  waived  and  the  court 
fitids,  generally  for  one  side,  the  other  has  no  re- 
dress on  error,  except  for  the  wrongful  admission 
or  rejection  of  evidence.  _^^ 

Idem,  722 

20.  This  court  cannot  review  a  finding  of  a  Jury 
upon  a  question  of  fact. 

Gregg  V.  Moss,  740 

21.  Where  the  charge  puts  the  case  to  the  Jury 
on  fair  grounds,  this  court  will  not  reverse  on  ac- 
count or  the  charge.  ^^^ 

Idem,  740 

22.  The  relection  of  evidence  which  did  not  in- 
Jare  a  party.  Is  not  ground  of  error. 

Idem,  T40 

28.  The  granting  or  refusing  a  motion  for  a  new 
trial  rests  In  the  discretion  of  the  court  below, 
with  which  this  court  will  not  interfere. 

Erskinc  v.  Hohnbach,  745 

24.  The  objection  to  the  sufficiency  of  a  replica- 
tion to  put  the  averments  of  the  plea  In  Issue  can- 
Bot  he  raised  atter  verdict. 

Idem,  745 

25.  This  court  will  not  reverse  a  Judgment  where 
the  error  has  become   Immaterial,  and   the  same 

earty  will  be  entitled  to  Judgment  if  a  new  trial 
I  granted. 

Pugh  V.  McCormick,  789 
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26.  It  is  error  in  the  court  to  charge  a  jury  that 
they  may  find  a  fact,  when  there  is  nothing  hut 
mere  suspicion  on  which  they  can  do  so. 

Ward  V.  United  States,  792 

27.  Questions  not  decided  in  the  stato  court, 
because  not  raised,  will  not  be  re-examined  in  this 
court. 

Caperton  v.  Bowyer,  882 

Cockroft  V.  Hose,  875 

28.  It  Is  only  under  the  25th  section  of  the  Judi- 
ciary act  that  this  court  takes  cognizance  of  error 
committed  in  state  courts. 

Caperton  v.  Ballard,  885 

29.  There  must  be  a  B^ederal  question,  within  the 
terms  of  that  section,  or  this  court  cannot  con- 
sider it. 

.Idem,  885 

30.  A  judicial  state  record  must  be  authenticated 
as  required  by  the  act  of  Congress,  or  the  Federal 
question  whelher  the  same  effect  has  been  given, 
to  It  in  another  stato  as  it  has  in  its  own,  cannot 
arise. 

Idem,  8S5 

APPEAL  AND  EBROB,  PRACTICE  ON. 

See  Bankbuptct. 

Jurisdiction,  1-4,  8,  12,  15,  19,  20,  24,  25 
29,  33,  34,  35,  1^5. 

1.  Where  questions  under  a  law  are  certified  to 
this  court  on  division  of  opinion  in  the  court  below, 
and  subsequently  the  law  is  repealed,  no  answer 
can  be  returned  to  the  questions. 

United  States  v.  Tynen,  153 

2.  A  suit  In  the  name  of  the  stato,  on  the  rela- 
tion of  an  individual,  is  not  a  cause  which  lias 
priority  over  other  causes. 

Miller  v.  The  People,  239 

3.  Criminal  cases  will  not  be  advanced  <m  the 
calendar  where  the  defendant  is  not  In  Jail. 

Ward  V.  Maryland,  260 

4.  A  mere  formal  objection  to  a  citation  is 
waived  by  a  full  admission  of  service  signed  by 
counsel. 

BIgler  V.  Waller,  260 

5.  To  make  the  appeal  a  supersedeas,  the  security 
roust  be  given  within  ten  days  from  the  rendering 
of  the  decree. 

Idem,         '  260 

6.  Defects  In  the  bond  may  1>e  obviated  by  grant- 
ing leave  to  file  a  new  bond. 

Idem,  260 

7.  Where  the  appellee  dies  after  appeal,  the  ad- 
ministrator of  the  domicll  may  be  admitted  as  the 
appellee  in  this  court,  although  he  was  appointed 
in  a  different  state  from  that  in  which  the  action 
was  commenced. 

.    Noonan  v.  Bradley,  279 

8.  Where  the  court  is  of  the  opinion  that  the 
writ  of  error  or  appeal  has  been  taken  out  only 
for  delay,  it  will  affirm  the  judgment  below  with 
ten  per  cent  damages  In  addition  to  interest. 

Prov.  Ins.  Co.  v.  Huchbergers,  364 

Hennessy  v.  Sheldon,  446 

Peyton  v.  Helneken,  679 

9.  Where  a  plea  Is  erroneously  overruled  on  de- 
murrer, if  the  same  defense  Is  In  another  plea,  the 
Judgment  will  not  be  disturbed. 

R.  Co.  V.  Bk.  885 

10.  A  commission  Is  ordered  to  take  testimony 
of  witnesses  in  regard  to  corruption  of  witnesses 
in  court  below  in  case  of  a  Judgment  on  libel  for 
collision. 

The  Western  Metropolis  v.  Low,  394 

11.  The  assignee  in  bankruptcy  of  the  plaintiff 
in  error  may  nave  a  case  re-instated  which  was 
dismissed,  if  he  applies  the  same  term,  and  be  sub- 
stituted for  the  bankrupt  as  plaintiff  In  error,  un- 
less the  court  has  no  Jurisdiction  of  the  case. 

Knox  V.  Bk.  287 

12.  An  objection  Insisted  upon  for  the  first  time 
In  this  court  is  ineffectual. 

Rogers  v.  Ritter,  417 

13.  The  distinction  between  law  and  equity  must 
be  preserved  In  Federal  courts.  Ekiulty  causes  from 
the  circuit  of  Louisiana  must  come  here  by  appeal, 
and  common-law  causes  by  writ  of  error. 

Walker  v.  Dreville,  429 

14.  Where  a  proceeding  in  equity  for  the  fore- 
closure of  a  mortgage  Is  brought  here  by  writ  of 
error,  the  writ  will  be  dismissed. 

Idem,  429 

15.  An  allowance  Is  necessary  upon  a  writ  of 
error  to  a  state  court. 

Packet  Co.  v.  Home  Ins.  Co.  463 

16.  Commissions  to  take  testimony  cannot  be  al- 

78,  79»  80»  81  IX.  S. 
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lowed  in  this  court,  as  of  course.    A  good  and  suffi- 
cient reason  therefor  nuist  be  shown. 

The  Mabey  y.  Atkins,  473 

17.  Two  appeals  arc  not  allowable  In  the  same 
case  on  the  same  question,  and  this  court  will  de- 
termine which  of  tne  two  should  be  dismissed. 

Wheeler  v.  Harris,  531 

18.  Where  this  court  finds  no  error  In  the  record, 
the  jddfrment  of  the  state  court  will  be  affirmed. 

Plant  V.  Stovall.  538 

19.  The  teste  of  the  chief  Justice  of  the  court 
is  indispensable  to»  a  writ  of  error  to  the  supreme 
court  or  Montana. 

Wells  V.  McGregor,  538 

Germain  y.  Mason,  689 

20.  It  Is  sufficient  reason  for  giving  preference 
to  cases  In  which  a  state  Is  a  party,  that  the  money 
represented  by  the  bonds  sued  for  is  part  of  the 
school  fund,  and  is  wanted  for  school  purposes. 

Huntington  y.  Texas,  550 

21.  A  party  cannot  take  adrantage  of  rulings  up- 
on exceptions  In  his  own  favor,  even  if  erroneous. 

Bethell  v.  Mathews,  556 

2i.  A  statement  of  facts  signed  by  counsel  cannot 
be  noticed  upon  error. 

Idem,  556 

23.  In  a  writ  of  error  to  a  Joint  Judgment  against 
several,  all  must  Join,  or  the  writ  will  be  dis- 
missed. 

Hampton  v.  Rouse,  593 

24.  A  party  wishing  to  move  the  dismissal  of 
an  appeal  need  not  await  the  arrival  of  the  term 
to  which  the  record  ought  to  be  returned. 

Ex  parte  Russell,  632 

25.  Where  the  record  does  not  show  that  an  ap- 
peal was  asked  for  or  allowed,  and  the  appeal  bond 
was  not  approved  and  there  was  no  citation,  the  ap- 
peal will  be  dismissed. 

Monger  v.  Shirley,  635 

20.  A  bill  of  exceptions  dated  during  the  term  at 

which  the  trial  was  had,  although  some  days  after 

the  trial,  is  sufficient,  if  It  show  that  the  exceptions 

were  taken  at  the  trial. 

French  v.  Edwards,  702 

27.  When  the  court  is  composed  of  a  single  Judge 
or  chancellor  the  writ  of  error  may  be  allowed  by 
him :  In  other  cases  It  can  only  be  allowed  by  the 
chief  Justice  or  chancellor  of  the  state  court,  or 
bv  a  Justice  of  the  Supreme  Court  of  the  United 
States. 

Bartemever  v.   Iowa,  792 

28.  A  writ  of  error  may  be  prosecuted  by  one  de- 
fendant, where  written  notice  was  given  to  the  co- 
defendants  and  they  declined  to  Join. 

O'Dowd  V.  Russell,  857 

29.  Where  a  Judgment  against  a  defendant  was 
reversed  in  a  state  court,  because  he  was  held  not 
entitled  to  the  exemption  which  he  claimed  under 
the  bankrupt  act.  and  a  Judgment  against  his  sure- 
ties was  affirmed,  because  thev  were  held  not  en- 
titled to  the  benefit  of  his  discharge,  both  Judg- 
ments were  final,  and  may  be  brought  to  this  court 
by  writ  of  error. 

Idem.  857 

-30.  A  mistake  In  the  date  of  a  writ  of  error  does 
not  vitiate  the  writ,  where  it  was  duly  Issued  and 
served. 

Idem.  857 

31.  Where  It  does  not  appear  from  the  record, 
that  any  copy  of  the  writ  was  lodged  in  the  clerk's 
office  within  ten  days,  nor  when  the  bond  was  al- 
lowed and  filed,  the  writ  of  error  cannot  operate 
as  a  supersedeas. 

Idem,  857 


A  brigadier  general  Is  above  the  rank  of  brevet 
brigadier  general. 

United  States  v.  Hunt,  739 

ASSIGNMENT. 

1.  An  agreement  to  pay  out  of  a  particular  fund, 
however  clear  In  Its  terms,  Is  not  an  equitable  as- 
signment. 

Christmas  v.   Russell.  762 

2.  The  transfer  must  be  of  such  a  character  that 
the  fund  holder  can  safely  pay  the  assignee,  and  Is 
compellable  to  do  so,  although  forbidden  by  the 
assignor. 

Idem,  762 

8.  A  bill  of  exchange  or  check  is  not  an  equitable 

assignment  pro  tanto  of  the  funds  of  the  drawer  in 

the  nands  of  the  drawee,  but  an  order  to  pay  out 

of  a  soecifled  fund  is. 

Idem,  762 

Wall.  11,  12,  13,  14. 


ASSIGNEE. 

See  Bankbuptct,  2,  6,  8,  lOL 

CONTBACTS,   3. 

ATTORNEYS. 

1.  An  order  of  the  criminal  court  of  the  District 
of  Columbia,  striking  the  name  of  an  attorney 
from  its  roll,  did  not  remove  the  attorney  from 
the  bar  of  the  supreme  court  of  the  District. 

Bradley  v.  Fisher,  646 

2.  The  power  of  a  court  to  remove  attorneys 
should  not  be  exercised  without  notice  to  the  of- 
fending party,  of  the  grounds  of  complaint  against 
him,  and  affording  him  opportunity  of  explanation 
and  defense. 

Idem,  646 

3.  The  obligation  of  attorneys  is  not  discharged 
by  merely  observing  the  rules  of  courteous  de- 
meanor in  open  court,  but  includes  abstaining  from 
Insulting  language  and  oftensive  conduct  out  of 
court  towards  the  Judges,  personally,  for  their 
Judicial  acts. 

Idem,  646 

4.  A  threat  of  personal  chastisement  made  by  an 
attorney  to  a  Judge  out  of  court  for  his  conduct 
durins  the  trial  of^a  cause  pending.  Is  good  ground 
for  striking  the  name  of  the  attorney  from  the 
rolls. 

Idem,  646 

5.  Such  an  order  la  a  Judicial  act  for  which  the 
Judge  is  not  liable  to  the  attorney  in  a  civil  action. 

Idem,    •  646 

AUDITA  QUEREUL. 

1.  The  writ  of  audita  querela  does  not  He,  where 
the  party  complaining  has  had  a  legal  opportunity 
of  defense  and  has  neglected  it 

Avery  v.  Unltea  States.  405 

2.  Audita  querela  Is  a  regular  suit  io  which  the 
parties  may  plead  and  take  issue  on  the  merits ;  it 
cannot,  therefore,  be  sued  out  against  the  United 
States. 

Idem,  405 ' 

BAGGAGE. 

See  Cabbibb,  i^  7. 

BANKRUPTCY. 

See  Chattbl  Mobtoaos,  4. 

1.  No  execution  can  issue  on  the  Judgment  from 
which  defendant  Is  discharged  in  bankruptcy  with- 
out order  of  the  court  and  notice  to  him.  tie  has 
no  further  interest  in  the  suit,  and  cannot  bring  a 
writ  of  error  thereon. 

Knox  V.  Bk.  287 

2.  The  assignee  In  bankruptcy,  alone,  can  bring 
writ  of  error. 

Idem.  287 

3.  By  insolvency,  as  used  In  the  bankrupt  act. 
Is  meant  Inability  of  a  party  to  pay  his  debts  as. 
they  become  due  in  the  ordinary  coui-se  of  business. 

Toof  V.  Martin,  .  481 

4.  The  transfer  to  one  creditor,  of  a  large  portion, 
of  a  debtor's  property,  while  he  is  Insolvent,  Is  con- 
clusive evidence  that  a  preference  was  Intended  in 
fraud  of  the  bankrupt  act,  unless  the  debtor,  can 
show  that  he  was  at  the  time  Ignorant  of  his  insol- 
vency. 

Idem.  481 

5.  A  creditor  has  reasonable  cause  to  believe  a 
debtor  insolvent,  when  such  a  state  of  facts  is 
brought  to  his  notice  as  would  lead  a  prudent  busi- 
ness man  to  the  conclusion  that  the  debtor  Is  un- 
able to  meet  his  obligations  as  they  mature. 

Idem,  481 

6.  Where  a  fund  was  transferred  by  a  firm,  one 
of  whom  subseauently  became  bankrupt,  a  contest 
for  the  fund  between  the  transferee  and  the  as- 
signee In  bankruptcy  cannot  be  determined  by  the 
court  In  bankruptcy  In  a  summary  way,  but  only 
by  an  action  at  law  or  In  equity. 

Smith   V.    Mason,  748 

7.  Strangers  to  the  proceedings  in  bankruptcy, 
not  served  with  process,  and  who  have  not  volun- 
tarily appeared  and  become  parties  thereto,  cannot 
be  compelled  to  come  Into  court  under  a  petition 
for  a  rule  to  show  cause. 

Idem.  748 

8.  Assignee  In  bankruptcy  may  recover  proceeds 
of  goods  sold  under  Judgment  against  bankrupt 
taken  by  confession  when  both  parties  knew  of  the 
insolvency. 

Bk.  V.  Campbell,  832 

9.  Such  judgment,  though  takem  befare  Jimt  1/ 

031 


iv 


Oenebal  Index. 


1867,  but  after  the  enactment  of  the  bankrupt  law, 
is  an  unlawful  preference  under  the  85th  section  of 
that  act. 

Idem,  832 

•10.  The  assignee  need  not  sue  the  sheriflT,  but 
may  sue  the  bank  which  directed  the  levy  and  sale 
and  holds  the  proceeds  In  its  raults. 

Idem.  832 

11.  What  is  an  unlawful  preference  under  the 
bankrupt  act? 

idem,  832 

BANKS. 

See  Action,  4. 

1.  By  the  currency  act  of  1864,  banking  associa- 
tions are  prohibited  from  making  any  loan  or  dis- 
count on  the  security  of  their  own  capital  stock. 

Bk.  V.  Lanier.  172 

2.  A  deposit  is  a  loan  of  money,  and  is  within 
said  prohibition,  whether  Interest  be  obtained  or 
not. 

Idem,  172 

3.  A  contract  pledging  the  stock  of  a  national 
bank  to  it  as  security  for  loans  is  illegal. 

Idem,  172 

4.  Congress  evidently  intended,  by  the  law  of 
1864,  to  relieve  the  holders  of  bank  shares  from  the 
restrictions  imposed  by  f  36  of  the  act  of  1863. 

Idem,  172 

5.  National  Innks  may  be  sued  In  any  state, 
county  or  municipal  court  in  the  county  or  city  in 
which  said  association  Is  located,  having  Jurisdic-' 
tion  in  similar  cases. 

Bethel  Bk.  v.  Pahquioque  Bk.  840 

6.  The  act  of  the  Comptroller  of  the  Currency 
in  appointing  a  receiver  of  a  national  bank  does  not 
work  Its  complete  dissolution,  but  the  bank  as  a 
legal  entity,  continues  to  exist,  and  it  may  still  sue 
and  be  «ued,  to  close  its  business. 

Idem,  840 

7.  The  decision  of  the  receiver  disallowing  a 
claim  against  thp  bank  is  not  final,  but  is  subject 
t^  review  in  the  state  court. 

, ,  idem,  840 

BEQUESTS. 

See  Will,  1. 

BILL  OF  LADING. 

1.  The  terms  "dangers  of  lake  navigation,'*  in  a 
bill  of  lading,  include  a  peril  from  shallowness  of 
the  water  at  the  entrance  of  a  harbor. 

Transportation  Co.  v.  Downer,  160 

2.  Where  danger  might  have  been  avoided  by 
proper  care  and  skill,  the  loss  should  be  attributed 
to  negligence  of  the  carrier,  notwithstanding  an  ex- 
ception in  the  bill  of  lading. 

Idem,  100 

3.  The  bill  of  lading  delivered  contains  the  con- 
tract between  the  ship  and  the  shipper. 

The  Thames  v.  Seaman,  804 

4.  Where  the  bill  of  lading  stipulates  for  a  deliv- 
ery to  order,  the  ship  must  deliver  it  to  one  who 
has  the  order* of  the  shipper,  and  cannot  deliver  It 
to  a  stranger. 

Idem,  804 

6.  It  is  no  excuse  for  a  delivery  to  the  wrong 

persons,  that  the  indorsee  of  the  bills  of  lading 

was  unknown  or  is  absent,  or  cannot  be  found  after 

diligent  search. 

Idem,  804 

6.  If,  after  inquiry,  the  consignee  or  the  in- 
dorsee of  a  bill  of  lacflng  for  delivery  to  order  can- 
not be  found,  the  carrier  must  retain  the  goods  un- 
til they  are  claimed,  or  store  them  on  account  of 
their  own€t. 

Idem,  804 

7.  The  agent  of  the  absent  owners  may  libel  in 
admiralty,  either  In  his  own  name  or  that  of  his 
principals. 

Idem,  804 

8.  The  transfer  of  a  bill  of  lading  carries  with 
it  the  legal  title  to  the  property  described  in  it. 

The  Telegraph  v.  Cfordon,  807 

The  Vaughan  v.  Gordon,  807 

9.  A  bill  of  lading  is  a  receipt  for  the  goods 
•hipped  and  a  contract  to  transport  and  deliver  the 
■ame  as  therein  stipulated. 

The  Delaware  v.  Oregon  Iron  Co.  779 

10.  So  far  as  it  is  a  receipt  It  may  be  contra- 
dicted by  parol  evidence :  so  far  as  it  is  a  contract 
it  cannot  be  so  contradicted  or  varied. 

Idem,  779 

11.  If  the  bill  of  lading  Is  silent  as  to  the  mode 
«C  ftowing  the  goods,  it  imports  that  the  goods  are 
to  be  carried  under  deck,  and  parol  evidence  that 
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the  shipper  agreed  that  the  goods  should  be  stowed 
on  deck,  cannot  be  received. 

Idem,  779 

BILL  OF  REVIEW. 

A  bill  of  review  may  be  maintained  on  the  dis- 
covery of  an  agreement  which  was  absent  at  the 
trial,  where  its  absence  was  satisfactorily  ac- 
counted for. 

Easley  v.  Kellom.  890 

BILLS,  NOTES  AND  CH^KS. 

See  ASRIGNMENT,  3. 

1.  If  there  Is  any  proof  of  fraud  or  illegality 
which  can  be  left  to  the  Jury,  such  proof  will  cast 
on  the  plaintiff  the  onus  of  showing  that  he  gave 
value  for  negotiable  paper  sued  on. 

Smith  V.  Sac  Co.  102 

2.  Where  bills  of  exchange  were  drawn  accom- 
panied with  forged  bill  of  lading,  and  were  dis- 
counted by  a  bank  and  subsequently  accepted  and 
paid  by  the  acceptors,  they  cannot  recover  back 
from  the  bank  the  money  paid  by  them  on  the 
ground  of  the  forgery  of  the  bills  of  lading,  of 
which  the  bank  was  Ignorant  at  the  time  of  this 
discount. 

Hoffman  v.  Bank,  366 

3.  Promissory   note  given  wholly  or  partly  for 

Erice  of  goods  In  aid  of  the  Rebellion  is  void  in 
ands  of  one  who  received  it  knowing  for  what  it 
was  given. 

Hanauer  v.  Doane,  439 

4.  Due-bills  given  for  the  price  of  such  goods  in 
the  hands  of  a  person  knowing  the  fact,  are  not 
good  consideration  for  a  note. 

Idem,  439 

G.  The  issue  of  notes,  as  currency,  by  the  city  of 

Richmond,  in  April.  1861.  was  against  the  law  and 

policy  of  Virginia,  notwithstanding  a  clause  in  the 

city  charter  authorizing  the  borrowing  of  money. 

Thomas  v.  Richmond,  453 

6.  When  the  issuing  of  bills  as  a  currency  by  a 
city  is  contrary  to  positive  law.  and  the  ultra  virca, 
no  recoverv  can  be  had  against  the  city,  either  on 
the  bills  themselves  or  for  the  money  paid  to  the 
city  for  such  bills. 

Idem.  4.'>3 

7.  Laws  which  authorized  and  reoulred  the  city 
to  redeem  these  bills,  passed  by  a  legislature  not 
recognized  by  the  United  States  and  in  aid  of  the 
Rebellion,  did  not  make  such  bills  valid. 

Idem,  453 

8.  Where,  on  the  last  day  of  grace,  the  indorsers 
wrote  to  the  holder  of  the  note  that  the  maker  was 
unable  to  pay  the  note,  and  added  "but  we  hold 
ourselves  responsible  for  its  payment  and  shall  see 
it  done  at  any  early  day.'*  held,  that  such  letter  was 
waiver  of  demand  and  notice. 

Yeajcer  v.  Farwell,  476 

9.  Satisfactory  proof  of  waiver  of  demand,  no- 
tice, and  protest  or  a  note,  is  equivalent  to  a  com- 
pliance with  the  requirement. 

Pugh  V.  McCormick,  789 

BONA  FIDE  PURCHASER. 

See  Bonds,  3.  11.  14. 

1.  One  who  has  acquired  his  title  by  a  quitclaim 
deed,  cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice. 

Mor  V.  LeClaIre,  50 

Alexander  v.  Rodriguez,  406 

2.  A  person  who  is  lessee  of  real  property,  with 
the  right  to  purchase  the  same  at  a  fixed  price,  is 
not  a  bona  floe  purchaser  without  notice  as  against 
an  unrecorded  mortgage. 

Idem,  406 

BONDS. 

See  Contracts,  7,  8. 

CORPOILVTION,  2. 
DiBTILLBRS,   1-4. 

Usury.  1,  4. 

1.  A  finding  that  the  plaintiff  became  the  holder 
bv  trsnsfer  before  maturity  does  not  imply 
that  he  purchased  or  received  the  coupons  sued 
upon  on  any  consideration  whatever. 

Smith  V.  Sac  Co.  102 

2.  Where  there  is  no  proof  on  these  points,  the 
plaintiff  can  occupy  no  better  position  than  the  one 
to  whom  the  bonds  were  originally  delivered. 

Idem,  102 

3.  Purchasers  of  bonds.  In  good  faith.  In  the 
open  market,  supposing  them  to  be  valid  obliga- 
tions,  are  bona  fide  holders  for  value. 

R.  R.  Co.  V.  Cowdrey,  199 

78»  70»  80,  SI  V.  8. 
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4    Distiller's  bond,  conditioned  to  conform  to  all 

the  provtsions  of  the  internal  revenue  act,  is  yalld. 

United  States  v.  Mynderse,  241 

5.  The  United  States  may  maintain  an  action 
against  the  principal  and  sureties  in  such  a  bon<!L 
for  violation  of  the  requirements  of  ff  '^O  and  45 
of  the  Internal  revenue  law  of  July  1,  1862. 

Idem,  241 

6.  Where  the  law  authorizes  a  corporation  to 
sell  Its  own  bonds,  the  giving  collateral  security 
on  such  sale.  Is  not  Inconsistent  with  the  transac- 
tion being  a  sale.  

R.  Co.  V.  Bank,  385 

7.  Where  a  receiver  of  public  moneys  has  given 
bond  for  the  faithful  performance  of  his  duties, 
proof  that  he  had  been  robbed  of  such  money  is 
no  defense  to  a  suit  on  such  bond. 

Boyden  v.  United  States,  627 

8.  His  liability  is  to  be  measured  by  his  bond, 
and  where  that  binds  him  to  pav  the  money,  a 
cause  which  renders  it  impossible  for  him  to  do  so 
is  of  no  Imnortance.  ^^. 

Idem,  527 

9.  Where  a  marshal  or  receiver  of  public  moneys 
was  in  default  for  not  paying  over  public  moneys 
for  some  time  before  inev  were  prevented  from 
payment  by  the  public  enemies,  sucn  prevention  is 
no  defense  to  an  action  on  their  bonds  to  recover 
such  moneys.  ^„^ 

Bevans  v.  United  States,  531 

Hallburton  v.  United  States,  333 

10.  Where  a  county  received  In  exchange  for  its 
bonds,  a  certificate  of  stock  of  a  railroad  company, 
and  held  it  seventeen  years  and  still  holds  it,  the 
county  Is  estopped  from  asserting  that  the  condi- 
tions on  which  the  bonds  were  to  be  issued  had  not 
been  fulfilled. 

Pendleton  v.  Amy,  ^  579 

11.  Where  one  purchased  jnunlclpal  bonds  in 
market  overt,  the  presumption  Is  that  he  acquired 
them  before  they  were  due ;  and  that  he  paid  a  val- 
uable consideration  for  them,  an'^  that  he  took 
them  without  notice  of  any  defect  which  would 
render  them  Invalid.  ^^^ 

Lexington  v.  Butler,  ^  ^    809 

12.  Coupons  and  municipal  bonds  to  which  they 
are  attached,  payable  to  order  and  Indorsed,  or  pay- 
able to  bearer,  are  transferable  by  delivery,  and 
are  subject  to  the  same  rules  as  to  title  and  rights 
of  the  holder,  as  negotiable  bills  of  exchange  and 
promissory  notes.  ^^^ 

Idem,  ^  ,  809 

13.  Their  holders  are  protected  from  the  defense 
of  prior  equities  between  the  original  parties,  to 
the  same  extent  as  the  holders  of  any  other  class 
of  negotiable  instruments.  

Idem,  ^  809 

14.  When  a  corporation  has  power  under  any  cir- 
cumstances to  Issue  negotiable  securities,  the  bona 
fide  holder  has  a  right  to  presume  that  they  were 
Issued  under  circumstances  giving  the  requisite 
authurlty.  _^^ 

Idem,  ^  ^    809 

15.  A  suit  upon  a  coupon  Is  not  barred  by  the 
statute  of  limitations  unless  the  lapse  of  time  Is 
sufliclent  to  bar  also  a  suit  upon  the  bond,  which 
In  respect  to  the  statute  of  limitations  Is  a  special- 

^'        Idem,  809 

BOUNDARIES. 

See  States,  1-7. 

BOUNTY  LAW. 

See  Taxbs  and  Tax  Sales,  14. 

BURDEN  OF  PROOF. 

See  Evidence,  8. 
Negligence,  1. 

CARRIERS. 

See  Bill  op  Lading,  1-11. 
Consignment,  1,  2. 
insl  range,  1.3,  14. 

1.  Although  a  common  carrier  Is  not  responsi- 
ble for  the  destruction  or  loss  of  goods  by  the  act 
of  a  public  enemy,  he  Is  nevertheless  bound  to  use 
due  alllgence  to  prevent  such  destruction  or  loss, 
and  If  his  negligence  contributed  thereto,  he  will 
be  liable. 

Holladay  v.  Kennard,  390 

2.  The  law  requires  a  carrier  to  use  ordinary 
care  and  attention  and  makes  him  liable  for  want 
of  same. 

idem,  300 

Wau..  11,  12,13,  14. 


3.  Carrier  Is  not  excused  from  delivering  goods 
stowed  on  deck  without  the  consent  of  the  shipper, 
although  lost  by  perils  of  the  sea. 

The  Delaware  v.  Oregon  Iron  Co.  779 

4.  The  obligations  and  liabilities  of  a  common 
carrier  do  not  depend  upon  contract. 

Railroad  Co.  v.  Swift.  422 

5.  If  a  common  carrier  has  good  grounds  for 
not  receiving  baggage  or  property,  he  must  insist 
on  them ;  If  he  receives  same,  his  liability  is  the 
same  as  though  no  ground  of  refusal  existed. 

Idem,  422 

6.  A  common  carrier  is  an  Insurer  of  property, 
and  his  liability  Is  not  limited  by  the  fact  that  the 
property  was  loaded  by  the  owner,  or  that  he  ac- 
companies it. 

Idem,  422 

7.  Where  a  railroad  company  receives,  on  a  pas- 
senger train,  propertv  of  a  passenger  other  tnan 
his  baggage.  It  is  liable  as  a  common  carrier,  un- 
less there  be  fraud  or  concealment. 

Idem,  422 

8.  Surgical  Instruments,  of  a  surgeon  in  the 
army,  are  baggage. 

Idem,  422 

CHARTER-PARTY. 

1.  If  the  charter-party  let  the  entire  vessel  to 
the  charterer,  with  a  transfer  of  Its  command  and 
possession,  he  will  be  considered  as  owner  for  the 
voyage. 

Leary  v.  United  States,  756 

2.  If  the  charter-party  let  only  the  use  of  the 
vessel,  the  owner  at  the  same  time  retaining  its 
command  and  possession,  the  charterer  Is  a  mere 
contractor  for  a  designated  service,  and  the  duties 
and  responsibilities  of  the  owner  are  not  changed. 

Idem,  756 

3.  Under  a  clause  In  the  charter-party  by  which 
the  government  agreed  that,  in  case  the  vessel 
should  be  destroyed  or  damaged  by  any  extraordi- 
nary marine  risk  the  owners  should  be  indemnified, 
held,  thrit  a  collision  with  a  sunken  anchor  In  the 
harbor  was  an  ordinary  risk  for  which  the  Gov-' 
ernment  was  not  liable. 

Idem,  75(1 

CHATTEL    MORTGAGE. 

1.  A  chattel  mortgage  which  was  never  deposited 
In  the  proper  office  Is  void,  as  against  creditors, 
under  the  statute  of  Kansas. 

Bank  v.  Hunt,  190 

2.  A  chattel  mortgage  without  seal  is  valid,  un- 
less a  seal  Is  required  by  statute. 

Gibson  V.  Warden,  797 

3.  A  chattel  mortgage  on  partnership  property 
executed  by  one  of  the  partners  Is  good.  If  the  other 
partners  authorized  or  acquiesced  In  Its  execution. 

Idem.  797 

4.  A  chattel  mortgage  Is  not  void  as  to  nn  as- 
signee In  bankruptcy  In  Ohio,  which  was  executed 
before,  but  filed  within  four  months  before  filing 
the  petition  In  bankruptcy. 

idem,  797 

5.  As  between  the  mortgagor  and  the  mortgagee 
and  subsequent  mortgagees  and  purchasers  with  no- 
tice, a  mortgage  is  valid  from  its  delivery  without 
filing. 

idem,  797 

6.  Where  the  mortgaged  property  has  been  con- 
verted Into  money,  the  lien  of  the  mortgage  follows 
the  fund  into  the  hands  of  an  assignee,  and  binds 
it  there. 

idem.  797 

CITIZENS. 

See  Corporation,  3. 

COLLECTORS. 

Under  the  act  of  June  17,  1864,  a  collector  It 
authorized  to  retain  all  fees  paid  him,  not  in  ex- 
cess of  $2,500. 

United  States  v.  Ballard,  846 

COLLISION. 

See  I.UMAGKs.  1,  .3-5. 

iNKvnvBLK  Accident,  1-3. 
Mauitimb  Law,  7,  10. 

1.  Whether  the  lookout  on  the  schooner  was  suf- 
ficient can  make  no  difference,  where  the  want  of 
a  proper  lookout  did  not  contribute  to  the  disaster. 

The  Fannie  v.  The  Forrester,  114 

2.  Cases  of  collision  decided  on  the  facts. 

The  Ocean  Spray  v.  Erlandson,  280 

The  St.  John  v.  Hasbrouck,  G-15 

933 


Genebal  Index. 


8.  Where  the  decree  of  the  court  below  in  a  case 
of  collision  found  that  both  vessels  were  in  fault, 
the  one  not  appealing  to  this  court  cannot  deny 
that  she  was  in  fault. 

The  Maria  Martin  v.  Trans.  Co.  251 

4.  Errors  committed  by  one  of  two  vessels  ap- 
proaching each  other  do  not  excuse  the  other  from 
using  every  proper  precaution  to  prevent  a  colli- 
sion. 

Idem,  251 

N.  H.  Trans.  Co.  v.  The  Continental,       801 

5.  Although  by  agreement,  a  canal-boat  was  be- 
ing towed  at  her  own  risk,  nevertheless,  the  steam- 
er towing  the  canal-boat  is  liable,  if.  through  the 
negligence  of  those  in  charge  of  her,  the  canal-boat 
has  suflTered  loss  from  a  collision. 

The  Syracuse  v.  Langley,  382 

6.  Where  the  master  of  the  vessel  could  not  have 
prevented  the  accident  at  the  moment  it  occurred, 
this  will  not  excuse  him,  if.  by  timely  measures  of 
precaution,  the  danger  could  have  been  avoided. 

Idem.  382 

7.  A  custom  not  to  have  a  lookout  while  reefing, 
does  not  Justifv  the  absence  of  a  lookout  in  a  case 
when  the  vessel  was  in  close  proximity  to  two  other 
vessels. 

Thorp  V.   Hammond.  419 

8.  One  of  several  owners,  who  commanded,  sailed 
and  exclusively  managed  a  vessel,  and  was  the 
charterer,  is  responsible  for  a  tortious  collision 
with  another  vessel. 

Idem,  419 

9.  That  the  other  owners  are  also  sued  with 
him  Is  no  bar  to  a  recovery  against  him,  as  It  Is  in 
accordance  with  admiralty  practice  to  decree 
against  one  of  several  respondents  to  a  libel  for  a 
tort,  and  to  discharge  the  others. 

Idem,  419 

10.  Where  both  vessels  were  in  fault,  the  dam- 
ages must  be  divided. 

The  Sapphire  v.  Napoleon  III.  127 

Plentz  V.  The  Ariadne.  542 

11.  In  waters  crowded  with  shipping,  the  duty 
of  the  lookout  is  of  the  highest  importance,  requir- 
ing indefatigable  care  and  sleepless  vigilance,  and 
every  doubt  as  to  the  performance  or  such  duty, 
arising  upon  the  evidence,  should  be  resolved 
against  the  vessel  owing  such  duty. 

Idem,  542 

12.  The  act  of  Congress  of  1851.  limiting  the 
liability  of  ship-owners,  includes  collisions,  as  well 
as  injuries  to  cargo. 

Trans.  Co.  v.  Wright,  642 

13.  If  a  collision  happens  between  two  vessels 
at  sea,  and  one  of  them  is  at  fault  without  the  priv- 
ity or  knowledge  of  her  owners,  they  will  only  be 
liable  for  the  amount  of  their  interest  in  the  vessel 
and  her  freight. 

Idem,  542 

14.  That  amount,  if  Insufficient  to  pay  all  the 
damages  caui^ed,  will  be  proportlonea  pro  rata 
among  the  owners  of  the  In3ured  vessel  and  of  the 
cargoes  of  both  vessels  in  proportion  to  their  re- 
spective losses. 

Idem.  542 

15.  This  liability  of  the  ship-owners  may  be  dis- 
charged by  tht;ir  surrendering  and  assigning  to  a 
trustee  the  vessel  and  freight  for  the  benefit  of  the 

?iartles  Injured,  in  pursuance  of  |  4  of  the  act,  al- 
hough  these  may  have  been  diminished  In  value, 
by  the  collision  or  other  casualty,  during  the  voy- 
age, and  It  seems  If  they  are  totally  lost  the  own- 
ers will  be  entirely  discharged. 

Idem,  542 

16.  When  a  boat  Is  anchored  in  the  path  of  ves- 
sels, a  light  Is  Indispensable ;  but  It  is  not  required 
where  the  boat  Is  fastened  to  the  shore,  at  a  place 
set  apart  for  such  boats. 

The  Bridgeport  v.  Shaw.  787 

17.  Where  the  question  of  fault  In  a  collision  lies 
between  a  vessel  at  a  wharf,  out  of  the  track  of 
other  vessels,  and  a  steamer  navigating  a  channel 
of  sufficient  width,  the  fault  generally  will  be  held 
to  be  with  the  steamer. 

Idem,  787 

18.  Where  those  in  charge  of  the  vessel  did  not 
exercise  due  care  and  vigilance  to  ascertain  the 
character  of  the  approaching  vessel,  or  adopt  rea- 
sonable precautions  to  prevent  a  collision,  both  ves- 
sels were  held  in  fault,  and  the  damages  appor- 
tioned between  them. 

N.  H.  Trans.  Co.  v.  The  Continental,        801 

19.  A  consignee  may  file  a  libel  in  a  court  of  ad- 
miralty of  the  United  States,  for  injuries  to  the 
cargo  caused  by  a  collision. 

The  Vaughan  v.  Gordon,  807 
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20.  Both  vessels  held  in  fault  for  the  colliskm 
where,  without  the  grossest  negligence  or  misman- 
agement, there  could  be  neither  peril  nor  disaster. 

Idem,  807 

21.  A  steamer  changing  her  proper  course  will  be 
held  liable  for  a  collision  occasioned  thereby. 

Conrad  v.  Hazlett,  821 

22.  Steamer  meeting  a  sailing  vessel,  must  keep 
out  of  the  way,  and  nothing  but  inevitable  acci- 
dent, or  the  conduct  of  the  sailing  vessel  can  repel 
the  presumption  that  the  steamer  was  negligent, 
arising  from  the  fact  of  collision. 

*  Sears  v.  The  Scotia,  822 

The  Fannie  v.  The  Forrester,  114 

23.  The  sailing  vessel  must  keep  her  course,  and 
do  nothing  to  mislead. 

Sears  v.  The  Scotia,  822 

24.  A  steamer  is  not  bound  to  take  any  steps  to 
avoid  a  collision  until  danger  of  collision  may  be 
apprehended. 

Idem,  ,  822 

25.  Where  the  measures  taken  by  her  to  avoid  t 
collision  would  have  been  successful  bat  for  the 
constant  veering  of  the  other  vessel,  she  was  not 
chargeable  with  fault. 

Idem,  822 

20.  A  ship  cannot  be  condemned  for  doing  that 
which  by  the  laws  of  the  country  of  its  origin,  or 
ownership.  It  was  required  to  do  nor  secure  an  ad- 
vantage by  violation  of  those  laws,  unless  It  is  be- 
yond their  domain  when  upon  the  high  seas. 

Idem,  822 

27.  The  violation  of  maritime  law  by  the  in- 
jured vessel  in  carrying  a  white  light,  and  carry inf? 
it  in  an  improper  place  rendered  her  in  fault,  and 
deprived  her  of  ail  remedy  for  a  collision. 

Idem,  822 

28.  Where  two  ships  are  running  In  the  same  di- 
rection, the  ship  astern,  if  she  is  sailing  faster 
than  the  one  ahead,  must  adopt  the  necessary  pre- 
cautions to  avoid  a  collision. 

The  Cayuga  v.  Hoboken  Land  Co.  828 

29.  Where  ships  are  running  on  intersecting 
lines,  the  one  which  has  the  other  on  her  starboard 
side  must  keep  out  of  the  way  of  the  other. 

Idem,  828 

30.  A  steamer  In  a  crowded  harbor  is  not  liable 
for  a  collision,  simply  because  she  pursued  an  un- 
usual course  in  going  to  her  dock.  If  she  used  proper 
care  and  precaution. 

The  Java  v.  Oil  Co.  834 

81.  She  was  not  liable  for  a  collisloD  with  a 
schooner  which  was  entirely  concealed  from  the 
view  of  the  steamer  by  the  intervention  of  another 
vessel  until  she  suddenly  came  out  from  behind 
such  vessel  without  warning. 

Idem,  834 

32.  That  a  vessel  was  In  charge  of  a  pilot,  is  no 
defense  to  a  libel  for  damages  for  a  collision  occt- 
sloned  by  her  negligence. 

The  Merrlmac.  873 

33.  If  a  steamship,  with  a  tug  on  each  side  of 
her  attempted  to  pass  between  a  vessel  which  was 
grounded  and  a  wreck,  it  was  her  duty  to  keep  out 
uf  the  way  of  the  vessel. 

Idem,  873 

34.  Where  a  collision  occurs  exclusively  from 
natural  causes,  the  loss  must  rest  where  It  fell. 

The  Mabey  v.  Atkins.  881 

35.  This  rule  has  no  application  to  a  case  where 
negligence  Is  shown  to  have  been  committed  on 
cither  side. 

Idem,  881 

COMMEROIL 

See  Navigablk  Watbbs,  1-4. 

CONFISCATION. 

1.  The  Confiscation  Acts  were  legitimate  exercise 
of  the  war  power,  and  are  constitutional. 

Page  V.  United  States.  135 

2.  The  right  to  confiscate  exists  in  a  domestic  or 
civil  war. 

Idem,  135 

Tyler  v.  Defrees,  16J 

3.  In  a  civil  war,  those  are  to  l)e  treated  as  ene- 
mies, who,  although  subjects  of  the  lawful  govern- 
ment, are  residents  of  the  territory  under  tne  con- 
trol of  the  party  resisting  that  government,  and 
their  property  may  lawfully  be  confiscated. 

Idem,  135 

4.  Where  confiscation  proceedings  come  before 
the  court  collaterally  as  the  foundation  of  the  de- 
fendant's title  no  error  can  be  regarded  that  do» 

78,  70»  80,  81  U.  8. 
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not  show  want  of  Jurisdiction  In  the  court  which 
rendered  the  judgment  condemning  the  property. 

Idem,  161 

5.  An  effectual  attempt  at  confiscation  does  not 
deprive  chancery  proceedings  to  sell  property  of 
legal  yalldlty. 

Ludlow  T.  Ramsey,  216 

CONSIBERATION. 

See  Bills,  Notes  and  Chkcks,  1,  3,  4. 
Contract,  9,  10. 
Estoppel,  2. 

CONSIGNMENT. 

1.  The  title  to  goods,  delivered  to  carrier  to  he 
sent  to  commission  merchants,  in  pursuance  of  an 
agreement  that  they  shall  sell  the  goods  and  pay 
their  advances  on  them,  passes  to  the  consignees  on 
delivery^  to  the  carrier. 

Halliday  v.  Hamilton,  214 

2.  Trespass  may  he  maintained  hy  the  consignees 
against  attaching  creditors  of  the  consignor,  who 
took  and  sold  the  goods. 

Idem,  214 

CONSTmmONAIi  LAW. 

See  CoRFOBATiONS,  8,  0,  11,  12. 
Dbceers  and  Judgments^  3,  6. 
Jurisdiction,  2,  3,  27,  84,  43,  54. 
Taxes  and  Tax  Sales,  10,  12,  18. 
Vested  Uights. 

1.  The  states  cannot  levy  a  duty  of  tonnage  bn 
ships  or  vessels.  * 

Cox  V.  Lott.  370 

Trade  Co.  v.  The  Collector,  876 

2.  The  prohibition  extends  to  ships  or  vessels 
employed  In  commerce  between  ports  and  places 
in  the  same  state. 

Idem,  870 

3.  A  statute  of  a  state,  which  prohibits  the  sale 
within  a  certain  district  of  the  state  of  goods  other 
than  agricultural  products  and  articles  manufac- 
tured in  the  state,  by  persons  not  residents  in  the 
state,  without  first  obtaining  a  license  and  paylns" 
therefor,  is  unconstitutional. 

Ward  V.  Maryland.  449 

4.  It  is  repugnant  to  the  2d  section  of  the  4th 
article  of  the  Constitution,  which  provides  that 
the  citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several 
states. 

Idem,  440 

5.  The  constitutional  provision  of  the  United 
States  and  of  the  several  states,  which  declares 
that  private  property  shall  not  be  taken  for  public 
use  without  Just  compensation,  establishes  this 
principle  beyond  legislative  control. 

Pumpelly  v.  Canal  Co.  557 

6.  It  is  not  necessary  that  property  should  be 
absolutely  taken.  Serious  interruption  to  the  com- 
mon and  necessary  use  of  property  will  be  equiva- 
lent to  taking  within  the  meaning  of  such  constitu- 
tional provision,  but  remote  and  consequential  in- 
Jury  will  not  be. 

Idem,  557 

7.  The  backing  of  water  so  as  to  overfiow  the 
lands  of  an  individual,  or  any  other  superinduced 
addition  of  water,  earth,  sand  or  other  material  or 
artificial  structure  pla.ced  on  land  for  the  public 
benefit,  is  such  a  taking  as.  by  the  constitutional 
provision,  demands  compensation. 

Idem,  557 

8.  I^nds  sold  by  the  United  States,  with  no  res- 
ervation, bordering  on  a  navigable  stream,  are  with- 
in the  protection  of  such  constitutional  principle. 

Idem,  557 

9.  The  clause  of  the  Constitution  of  Georgia,  of 
1868,  that  no  court  shall  have  jurisdiction  to  try, 
or  give  judgment  on,  or  enforce  anv  debt,  the  con- 
Hlderation  of  which  was  a  slave  or  the  hire  thereof. 
Is  void  as  to  debts  contracted  previous  to  its  adop- 
tion. 

White  V.  Hart,  685 

10.  The  reconstructed  states  have  never  been  out 
of  the  Union. 

Idem,  685 

11.  A  state  can  no  more  impair  the  obligation  of 
a  contract  by  adopting  a  constitution  than  by  pass- 
ing a  law. 

Idem,  685 

12.  Where  the  contract  was  valid  when  made, 
any  subsequent  constitutional  provision  which 
makes  it  void  is  in  violation  of  the  Federal  Consti- 
tution on  the  subject  of  impairing  the  obligation 
of  contracts. 

Delmas  v.  Ins.  Co.  757 

Wall.  11,  12,  13,  14. 


CONTRACTS. 

See  Bills,  Notes  and  Ch>ck8«  6*  B, 
Cabribu,  4. 
Duress,  3,  4. 
Evidence,  19. 
Maritime  Law,  1,  5,  7,  8. 
Patent  Rights,  19. 
Payment,  1. 

Taxes  and  Tax  Sale8«  12,  13. 
U.SAOE,  1,  2. 

1.  The  construction  given  to  a  contract  by  the 
parties.  Is  an  aid  that  may  always  be  called  in  when 
the  meaning  of  the  contract  is  ambiguous. 

Stelnbach  v.  Stewart,  56 

2.  A  contract  made  by  the  Secretary  of  War 
with  an  ofllcer  of  the  Army  of  the  United  States,  is 
not  forbidden  by  the  army  regulation  forbidding 
contracts  by  one  army  officer  with  another. 

United  States  v.  Burns,  388 

3.  Assignee  of  one  half  of  such  contract,  though 
an  army  officer,  can  recover  in  court  of  claims  his 
moiety,  although  the  other  contractor,  by  his  dis- 
loyalty, is  barred  from  recovery  by  the  act  of 
March  3,  1863. 

Idem,  388 

4.  A  contract  to  employ  another  to  carry  all  the 
goods  one  has  to  transport  between  two  points  on 
a  river  does  not  impose  an  obligation  to  employ 
him  to  carry  goods  from  a  more  distant  point  on 
the  river,  although  in  such  transportation  such 
goods  pass  between  both  points  named  in  the  con- 
tract 

Scott  V.  United  Stotes,  438 

5.  Where  one  made  a  contract  with  government 
to  deliver  to  it  sound  cavalry  horses,  subsequent 
regulations  by  government  for  their  inspection,  are 
not  alteration  of  the  contract. 

United  States  v.  Wormer,  530 

6.  Where  such  contractor  gave  up  his  contract 
by  reason  of  such  regulations,  he  was  not  entitled 
to  any  damages  for  making  preparations  for  its 
performance. 

Idem,  530 

7.  Where  a  person  receives  a  certain  sum  in 
bonds,  which  said  sum  he  agreed  to  expend  in  pur- 
chase of  lands  at  S5  per  acre,  he  is  bound  to  pur- 
chase lands  with  them,  at  their  face  value. 

Kitchen  v.  Bedford,  637 

8.  His  selling  the  bonds  at  six  cents  on  the  dol- 
lar and  investing  the  proceeds  in  lands  is  not  a 
fulfilment  of  the  contract,  and  the  purchaser, 
knowing  the  contract,  must  restore  the  bonds  to 
the  original  owner. 

Idem,  637 

9.  Neither  the  motive  nor  the  expectation  of  re- 
sult that  Induces  one  to  enter  into  a  contract,  con- 
stitutes its  consideration. 

Philpot  V.  Gruninger,  743 

10.  A  conveyance  of  property  made  to  a  firm,  is 
an  adequate  consideration  for  a  note  of  the  firm, 
made  by  one  of  the  firm. 

Idem,  743 

11.  Where  the  United  States  hired  a  vessel  at  a 
fixed  price  per  day,  with  the  privilege  of  buying 
her  at  $40,000,  ana  this  sum  might  be  paid  by  her 
per  diem  hire.  In  which  case  the  vessel  was  to  be- 
come  the  property  of  the  government,  the  contract 
vested  an  eoul table  ownership  In  the  government. 

Propeller  Co.  v.  United  States,  760 

12.  Where  the  United  States  became  insurer 
against  war  risks,  and  the  vessel  was  destroyed  by 
such  risk  before  the  freight  earned  amounted  to 
the  appraised  value  or  price,  the  plalntlfTs  loss 
could  not  have  exceeded  what  remained  unpaid  of 
that  sum  and  he  having  already  received  that  sum, 
can  have  no  further  claim. 

Idem,  760 

COPYRIGHT. 

An  agreement  that  certain  publishers  "shall  have 
the  copyright  of  reports  of  a  court"  gives  the  pub- 
lishers the  benefit  of  the  act  of  Feb.  3.  1831,  grant- 
ing an  additional  extension  of  fourteen  years. 

Paige  V.  Banks,  700 

CORPORATIONa 

See  Bonds,  6.  10-14. 
Estoppel,  2. 

Principal  and  Aoent«  4-6. 
Religious  Corporations^  1-7. 
Taxes  and  Tax  Sales,  7,  12,  18. 
1.  A  corporation,  although  it  may  be  permitted 
to  transact  business  where  its  charter  does  not  op- 
erate, cannot  on  that  account  acquire  a  residence 
there. 

Ins.  Co.  V.  Francis,  77 

035 


▼Ul 


General  Index. 


2.  A  municipal  corporation  may  purchase  back 
its  own  bonds. 

New  Albany  v.  Burke,  155 

8.  A  corporation  is  a  citizen  of  the  state  which 
created  it 

St.  Louis  V.  Ferrv  Co.  192 

R.  Co.  V.  Whitton,  671 

4.  A  mortgage  was  properly  executed  as  to  bona 
fide  holders  for  value,  although  the  meetings  of 
the  directors  by  which  the  mortgages  were  author- 
ized, were  held  out  of  the  state. 

Galveston  R.  v.  Cowdrey,  199 

5.  A  corporation  doing  business  in  a  foreign  ter- 
ritory, consents  to  be  sued  there. 

R.  Co.  V.  Harris.  3.14 

6.  One  state  may  make  a  corporation  of  another 
state  its  own. 

Idem,  354 

7.  Acts  of  Congress  made  the  Baltimore  &  Ohio 
B.  Co.  suable  in  the  District  of  Columbia. 

Idem,  354 

8.  A  statute  amending  a  charter  of  a  corpora- 
tion passed  with  its  assent  and  accepted  by  a  cor- 
porate vote  as  an  amendment  to  the  charter,  does 
not  impair  the*  obligation  of  the  contract  of  the 
original  charter. 

Pennsylvania  College  Cases,  550 

9.  A  provision  in  a  charter  that  It  shall  not  be 
altered  in  anv  other  manner  than  by  an  act  of  the 
legislature,  is  equivalent  to  an  express  reservation 
to  the  state  to  make  alterations  In  it. 

Idem,  550 

10.  Where  an  act  uniting  two  colleges  was  valid, 
and  the  two  original  corporations  became  merged 
in  one,  neither  oi  them  can  thereafter  sue  for  any 
cause  of  action. 

Idem.  550 

11.  Contracts  for  scholarships  between  one  of 
the  colleges  and  individuals,  before  the  colleges 
were  united,  would  not  inhibit  the  legislature  from 
altering,   modifying,   or  amending  the   charter   of 

•the  corporation   by  virtue  of  a  right  reserved  to 
that  effect,  or  with  the  assent  of  the  corporation. 

Idem,  550 

12.  Charters  may  be  altered,  modified  or  amended 
in  all  cases  where  the  power  to  do  so  is  reserved  in 
the  charter  or  in  some  antecedent  general  law. 

Idem,  550 

18.  Neither  a  grantor  of  land  to  a  corporation, 

nor  one  who  claims  under  him,  can  question  its 

capacity  to  take  the  title  after  it  has  paid  to  such 

grantor  full  value  for  the  property. 

Myers  v.  Croft,  562 

COUPONS. 

See  B0ND8«  1,  15. 

COURT  OF  CIiAIMS. 

See  Abandoned  and   Captubed  Pbopbbtt   Act, 
4,  7.  9. 
United  States,  1. 

1.  British  subjects  have  the  right  to  sue  In  the 
court  of  claims  under  the  act  relating  to  captured 
and  abandoned  property,  as  the  American  citizen 
has  the  right  to  prosecute  his  claims  against  the 
British  government  in  its  courts. 

United  States  v.  O'Keefe,  131 

2.  The  acceptance  of  the  amount  of  a  claim 
against  the  government  allowed  by  commissioners, 
and  giving  a  receipt  therefor  in  full,  is  a  bar  to  a 
claim  for  further  allowance  by  the  court  of  claims. 

United  Stotes  v.  Child,  300 

3.  This  court  will  not  dismiss  an  appeal  from  the 
court  of  claims  upon  the  ground  that  a  motion  for 
a  new  trial  had  been  made  in  that  court;  but  will 
dismiss  the  appeal  when  a  new  trial  has  been 
granted. 

United  States  v.  Crusell,  384 

4.  A  claim  for  the  destruction  of  property  by  the 
United  States  naval  forces.  In  bombarding  a  town, 
cannot  be  heard  bv  the  court  of  claims. 

Perrin  v.  United  States,  412 

5.  The  employment  and  use  of  steamboats  im- 
pressed Into  the  public  service,  raised  an  implied 

f promise  on  the  part  of  the  United   States  to  re- 
mburse  the  owner  therefor,  and  the  court  of  claims 
has  Jurisdiction  of  such  claims. 

United  States  v.  Russell,  474 

6.  A  rule  of  the  court  of  claims,  which  required 
that  the  claimant  should  have  first  gone  through 
the  department  which  might  have  entertained  the 
claim  before  he  could  prosecute  in  that  court,  is 
void. 

Clyde  v.  United  States,  479 

7.  Where  a  vessel,  during  the  late  war,  tran»- 
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ported  a  load  of  coal  for  the  United  States,  by 
agreement,  and  was  impressed  to  undertake  an> 
other  voyage ;  held,  that  the  court  of  claims  bad 
Jurisdiction  of  the  claim  under  the  contract,  but 
not  of  the  claim  for  the  other  voyage  which  was 
outside  of  the  contract. 

United  States  v.  Kimball,  503 

8.  The  court  of  claims  may  grant  a  new  trial 
after  a  decision  of  a  cause  by  this  court  on  appeal, 
notwithstanding  the  filing  of  the  mandate  or  this 
court.  ' 

Ex  parte  Russell.  632 

9.  The  court  of  claims  has  not  Jurisdiction  of  a 
claim  for  the  destruction  of  property  by  the  mili- 
tary forces  of  the  United  States,  during  the  war, 
in  one  of  the  states  engaged  in  the  Rebellion,  nor 
of  a  claim  for  rent  of  a  plantation,  where  the  l^is- 
Ing  was  an  incident  only  to  the  unlawful  appropria- 
tion and  spoliation  of  toe  plantation. 

Pugh  V.  United  States,  711 

10.  Where  Congress  directed  the  court  of  claims 
to  rehear  a  claim  which  has  been  decided  against 
by  that  court  on  account  of  the  informality  of  the 
papers;  held,  that  Congress  intended  that  such 
court  should  wholly  disregard  such  informality. 

Cross  V.  United  States,  721 

11.  Recoverv  cannot  be  had  in  the  court  of 
claims  for  injuries  to  a  vessel  occasioned  hv  the 
tortious  act  of  an  officer  of  the  government 

Morgan  v.  United  States,  738 

12.  Where  the  United  States  hired  a  vessel  to 
transport  troops  and  munitions  of  war.  the  U.  S. 
assuming  the  war  risk,  and  the  owners  of  the  boat 
bearing  the  marine  risk,  the  stranding  of  the  boat 
in  going  over  a  bar  was  owing  to  a  peril  of  the 
sea,  and  her  owners,  and  not  the  government,  most 
bear  the  loss. 

Idem,  738 

13.  The  peremptory  order  of  the  quartermaster 
to  proceed  to  sea  is  outside  of  the  contract,  and  no 
recovery  can  be  had  thereon  by  reason  thereof  in 
that  court. 

Idem,  738 

14.  On  appeals  from  the  court  of  claims,  nothing 
can  be  reviewed  but  questions  of  law.  The  court  of 
claims  must  find  the  facts. 

Mahan  v.  United  States,  764 

15.  If  the  court  of  claims  refuses  to  find  as 
prayed,  the  prayer  and  refusal  must  be  made  part 
of  the  record,  so  that  this  cr>urt  can  determine 
whether  the  question  is  one  so  necessary  to  the 
decision  of  the  case  that  it  will  send  it  back  for 
such  finding. 

Idem,  764 

COURTS. 

Although  the  Judges  of  the  supreme  court  of  a 
territory  are  appointed  by  the  President  under  an 
act  of  Congress,  yet  the  courts  they  are  authorized 
to  hold  are  not  courts  of  the  United  States. 

Clinton  V.  Englebrecht,  659 

COVENANT. 

1.  A  verbal  agreement  between  the  parties  to  a 
deed  made  at  the  time  of  the  delivery  or  previous 
thereto,  that  one  of  them  should  be  released  from 
the  covenants  contained  in  the  deed,  cannot  defeat 
an  action  for  an  alleged  breach  of  those  covenants. 

Wadsworth  v.  Warren,  402 

2.  The  covenant  "to  warrant  and  defend"  prop- 
erty for  which  a  quitclaim  deed  is  executed  "against 
all  claims.  United  States  excepted,"  does  not  cover 
the  interest  of  the  United  States  nor  preclude  its 
acquisition  by  the  covenantors  or  their  heirs  for 
themselves. 

Davenport  v.  Lamb,  655 

3.  A  covenant  .that  if  the  grantors  "obtain  the 
fee  simple"  to  property  conveyed  "from  the  gov- 
ernment of  the  united  states,  they  will  convey  the 
same"  to  the  grantee,  his  heirs  or  assigns  "by  a 
deed  of  general  warranty,"  only  takes  effect  in  case 
the  grantors  acquire  the  title  directly  from  the 
United  States,  and  does  not  cover  the  acquisition 
of  the  title  of  the  United  States  from  any  inter- 
mediate party. 

Idem,  655 

4.  Tn  covenant  of  non-payment  of  rent,  payable 
at  different  times,  a  new.  action  lies  as  often  as  the 
respective  sums  become  due  and  payable. 

Cross  V.  United  States.  721 

5.  Where  the  suit  is  for  instalments  of  rent  not 
due  when  a  former  suit  was  instituted,  and  they 
were  not  included  in  It  in  any  stage  of  the  proceed- 
ing, the  plea  of  former  recovery  is  no  bar. 

Idem,  721 

78,  79,  80,  81  U.  8. 
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IX 


CBIMINAL  LAW. 

1.  Meaning  of  the  words  "false,  forged,  and  conn- 
Jerfelt,"  In  the  6th  section  of  the  act  of  Feb.  26, 
186Z 

United  States  v.  Howell.  195 

2.  Under  said  section  one  can  be  legally  con- 
Ticted  for  altering  or  passing  a  forged  or  counter- 
feit note  purporting  to  be  a  United  States  Treasury 
note  issued  under  authority  of  said  act. 

Idem,  195 

.3.  A  criminal  prosecution  for  a  public  offense  is 

not  a  cause  affectin'g  persons  who  may  be  called  lo 

testify  therein  withm  tbe  act  of  Congress  of  April 

0.  1866. 

IJJyew  V.  United  States,  638 

4.  Under  such  act,  the  United  States  circuit 
court  has  no  Jurisdiction  of  the  crime  of  murder 
committed  in  the  district  of  Kentucky,  merely  be- 
caose  two  citizens  who  witnessed  the  murder  were 
of  the  African  race,  and  incompetent  to  testify  in 
such  state  courts. 

Idem,  688 

CUSTOBL 

See  UsAOB*  1-3. 

DAMAGES. 

See  Collision,  10,  13,  14,  18,  32. 

CONTHACTS,  6. 

Patent  RtouTS,  25. 
1.  The  proper  rule  of  damages  where  a  cargo 
Is  lost  in  transitu,  by  a  collision  or  other  tort,  is 
the  value  of  the  goods  at  the  time  and 'place  of 
shipment. 

The  Vaughan  v.  Gordon,  SOT 

The  Telegraph  v.  Gordon,  807 

2.  Where  a  decree  was  right  when  rendered,  it 
will  not  be  disturbed,  although  the  currency  in 
which  it  was  rendered  has  lessened  In  value  since 
its  rendition. 

Idem,  807 

3.  Damages  for  collision  will  not  be  diminished 
on  Insulficlent  proof. 

Conrad  v.  Hazlett,  821 

4.  Owners  of  vessels  are  not  liable  for  damages 
from  a  collision  beyond  the  amount  of  their  Inter- 
est in  the  ship  and  her  freight. 

The  Cayuga  v.  Hoboken  Land  Co.  828 

5.  Damages  In  cases  of  collision  are  the  same  as 
in  suits  for  injuries  to  personal  property,  and  may 
extend  to  loss  of  freight,  necessary  expenses  in- 
curred In  making  repairs  and  unavoidable  deten- 
tion. 

Idem,  ,  828 

BECBEISS  AND  JXJDGBIENTS. 

See  Appeal  and  Ekeob^  Pbacticb  on,  29. 
Confiscation,  4. 
Ejectments,  2. 
homestkad  rights,  23. 
Jurisdiction,  4,  5,  6,  9,  18,  22,  26,  29,  32, 

34,  36,  41,  45,  51,  53,  54. 
Lands,  2,  3,  18. 
Pbacticb,  19. 

1.  Where  the  residuary  devisees  of  land  are  not 
before  the  court,  it  cannot  decree  the  conveyance  of 
real  estate,  but  the  legal  represeutatlves  being  be- 
fore It.  it  can  give  a  money  decree  against  them, 
embracing  the  value  of  the  land,  which  it  might 
otherwise  adjudge  to  be  conveyed. 

May  V.  Le  Claire,  50 

2.  In  revenue  cases,  default  entered  establishes 
facts  averred  in  the  libel  or  information  and  war- 
rants a  decree  of  condemnation  if  the  Information 
contains  the  necessary  averments,  and  a  jury  trial 
Is  unnecessary. 

Paige  V.  United  States.  135 

3.  A  judgment  on  a  contract  for  the  payment  or 
delivery  of  a  specified  weight  of  pure  gold,  solvable 
in  coined  money,  should  be  entered  for  coined  dol- 
lars and  parts  of  dollars. 

Dewing  V.  Sears,  189 

4.  A  judgment  on  a  contract  payable  in  coin  may 
be  entered  for  coined  dollars. 

Trebllcock  v.  Wilson,  460 

5.  The  same  legal  effect  must  be  given  to  a  New 
York  judgment  in  New  Jersey,  as  would  be  given 
to  It  In  New  York. 

Chew  V.  Brumagen,  663 

6.  Where,  by  the  laws  of  New  York,  a  trustee  of 
an  express  trust  may  bring  an  action  without  mak- 
ing the  cestui  que  trust  a  party,  a  judgment  in 
such  action  is  conclusive  against  the  cestui  que 
trust,  not  only  In  that  state  but  in  all  other  states. 

Idem,  663 

Wall.  11,  12,  13,  14. 


7.  A  decree  of  affirmance,  without  taxation  of 
costs  and  without  specifying  the  sum  for  which  it 
is  rendered,  is  not  a  final  decree. 

Wheeler  v.  Harris,  531 

8.  An  order  setting  aside  a  sherlfTs  return  to  an 
execution,  and  awarding  an  alias  execution  Is  not 
a  final  Judgment. 

Wells  v.  McGregor,  533 

DEEDS. 

See  Bona  Fide  Pubcha8BB»  1. 

DUBESS,  1. 

Taxks  and  Tax  Salbs,  16,  17.    ' 

DELIVERY. 

See  Bill  of  Lading,  4-6. 

CONSIGNMENT,   1. 

DEPOSITION. 

See  Pkactick,  1. 

DEVISE. 

See  Will,  1-3. 

DISTILUBRS. 

See  Bonds^  4,  5. 

DUTIUS,  7. 

1.  Where  a  distiller  gave,  a  bond,  conditioned 
that  he  would  faithfully  comply  with  all  the  pro- 
visions of  law  In  relation  to  the  duties  and  business 
of  distillers,  he  Is  bound  to  pay  the  wages  of  the 
storekeepers  placed  by  the  government  In  charge 
of  his  distillery  warehouse,  although  the  Resolu- 
tion of  Congress  requiring  it  was  passed  after  the 
execution  of^his  bond. 

United  States  v.  Powell,  726 

2.  A  distillery  warehouse  is  a  bonded  warehouse 
within  the  meaning  of  the  joint  resolution. 

Idem,  726 

3.  Such  distiller  must  pay  the  government  for 
work  done  by  the  storekeepers,  or  for  money  paid 
for  their  per  diem  wages  on  Sunday. 

Idem,  726 

4.  The  sureties  on  such  bonds  are  bound  In  the 
same  manner  as  their  principals. 

Idem,  726 

5.  If  certain  spirits  belonging  to  the  government 
by  forfeiture  are  voluntarily  mixed  with  other 
spirits  belonging  to  the  same  party  and  passed 
through  the  process  of  rectification  In  leaches,  he 
cannot  thereby  deprive  the  government  of  Its  fair 
proportion  of  rectified  spirits. 

Idem,  726 

DOWER. 

A  wife  who  has  a  right  of  dower  only  in  the 
event  that  she  survived  her  husband,  has  no  pres- 
ent title  to  the  land,  either  legal  or  equitable. 

Do  I  ton  V.  Cain,  830 

DURESS. 

See  LiKNS,  4. 

1.  A  deed,  obligation  or  contract,  procured  by 
means  of  threats  to  take  the  life  of  the  person  exe- 
cuting it,   is   Inoperative  and   void. 

Baker  v.  Morton,  262 

2.  Moral  compulsion,  produced  by  threats  to  take 
life  or  to  infiict  great  bodily  harm  is  sufficient  to 
constitute  duress. 

French  v.  Shoemaker,  852 

3.  A  contract  signed  because  a  party  was  in 
straightened  circumstances,  greatly  embarrassed, 
and  In  pressing  want  of  money,  where  the  other 

f>arty  to  it  is  not  responsible  for  his  necessities, 
s  a  voluntarv  act,  and  he  is  bound  by  its  terms. 

Idem,  852 

4.  Where  such  narty  signed  a  contract  after  he 
had  ample  time  for  inquiry,  examination  and  re- 
flection, uelther  a  court  of  equity  nor  a  court  of 
law  can  release  him  from  Its  obligations. 

Idem,  852 

DUTIES. 

1.  The  act  of  July  14,  1862,  levied  "on  all  goods, 
wares,  and  merchandise  of  the  growth  or  produce 
of  countries  beyond  the  Cape  of  Good  Hope"  a 
duty  of  ten  per  cent  ad  valorem.  In  addition  to  the 
duties  imposed  on  such  articles  when  imported 
directly  from  the  place  or  places  of  their  growth 
or  production,  leaving  all  other  articles  embraced 
In  the  first  clause  or  the  body  of  the  section  sub- 
ject to  the  new  duty  therein  prescribed. 

Sturgess  v.  Draper,  255 
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XIHTTATIONS. 

See  Admibalty,  1-3. 
BJBCTMwrr,  3,  4. 

INSURANCB,   12. 

1.  The  operation  of  the  statute  of  limitations  Is 
suspended  durins  war. 

Levy  V.  Stewart,  86 

2.  The  Indiana  statutory  limitation  of  six  years 
In  relation  to  suits  at  law,  applied  to  an  equity 
action. 

New  Albany  v.  Burke,  155 

8.  The  effect  of  the  war  was  to  suspend  the  run- 
ning of  the  statutes  of  limitation  during  Its  con- 
tinuance in  suits  between  citizens  of  the  different 
belligerents,  and  also  in  suits  by  the  United  States. 

U.  S.  V.  Wiley.  211 

4.  The  general  rule,  as  above  stated,  was  not 
changed  by  the  act  of  Congress  of  June  11,  1864. 

Idem,  211 

5.  This  act  requires  all  the  time  of  the  war, 
whether  before  or  after  its  passage,  to  be  deducted 
from  the  time  the  cause  of  action  accrued.  It  ap- 
plies to  the  Federal  and  state  courts  and  is  con- 
stitutional. 

Idem,  211 

Stewart  v.  Bloom,  176 

6.  State  statutes  of  limitation  do  not  apply  to 
the  state  itself  unless  It  Is  expressly  designated, 
nor  to  the  United  States. 

Gibson  T.   Chouteau,  534 

7.  The  occupation  of  land  of  the  United  States 
before  the  issue  of  their  patent,  for  the  period  pre- 
scribed by  the  statute  of  limitations  of  a  state, 
for  the  commencement  of  action  for  the  recovery  of 
real  property,  is  not  a  bar  to  an  action  of  ejectment 
for  the  possession  of  such  land  founded  upon  the 
legal  title  subsequently  conveyed  by  the  patent. 

Idem,  534 

8.  The  statute  of  limitations  Is  entitled  to  the 
same  respect  as  other  statutes,  and  should  not  be. 
explained  away. 

U.  S.  V.  Wilder.  681 

9.  A  payment  in  full  of  an  admitted  contract 
cannot  be  converted  into  an  acknowledgment  of  one 
which  was  denied. 

Idem,  681 

MANDAHUS. 

1.  A  circuit  court  of  the  U.  8.  cannot  issue  a 
writ  of  mandamus  as  an  original  proceeding  nor  at 
all  except  when  necessary  to  the  exercise  of  its 
jurisdiction. 

Bath  Co.  V.  Amy,  530 

2.  Where  the  Secretary  of  the  Treasury  was  not 
asked  to  pay  money  until  the  time  limited  by  the 
law  had  expired,  a  writ  of  mandamus  to  compel 
payment  by  him  will  not  be  Issued. 

Ky.  V.  Boutwell,  631 

8.  Where  a  court  declines  to  hear  a  case  or  mo- 
tion, alleging  its  own  Incompetency  to  do  so  or 
that  of  tne  party  to  be  heard,  mandamus  Is  the 
proper  remedy. 

U.  S.  V.  Russell.  474 

4.  This  court  may  Issue  writs  of  mandamus  to 
any  court  of  the  United  States,  where  such  court, 
having  jurisdiction,  refuses  to  hear  and  decide  a 
case,  or  where,  having  heard.  It  refuses  to  render 
judgment  or  enter  a  decree. 

Ex  parte  Newman,  877 

5.  But  the  writ  will  not  be  Issued  where  the 
party  aggrieved  may  have  a  remedy  by  writ  of 
error  or  appeal. 

Idem.  877 

6.  The  supervisory  court  will  never  by  such 
writ  prescribe  what  the  decision  of  the  subordinate 
court  shall  be,  or  control  its  judgment  or  discre- 
tion. 

Idem,  877 


1.  ICarlners  may  bring  suits  to  recover  their 
wages,  against  the  owner  or  master  of  the  ship  in 

Jeraonam,  or   they   may  proceed  in  rem   against 
be  ship  or  ship  and  freight,  at  their  election. 

Leon  V.  Galceran.  74 

2.  The  mariner  may  proceed  by  libel  in  the  dis- 
trict court  or  by  an  action  at  law  either  In  the 
circuit  court  or  in  a  state  court,  as  in  other  causes 
of  action  cognizable  in  the  state  and  Federal  courts 
exercising  Jurisdiction  In  common-law  cases. 

Idem,  74 

8.  Claims  of  the  kind  create  a  lien  upon  the  ves- 
sel under  the  laws  of  Louisiana  similar  to  the  Hen 
which  arises  in  such  cases  under  the  maritime  law. 

Idem,  74 

044 


marhtbie  law. 

See  Collision,  pa«sim. 
General  Avxragb. 
LiJONS,  1,  2. 
Mabinbrs,  1-3. 
PRIZB,  42. 

1.  Whether  a  contract  Is  maritime  or  not  marl- 
time  depends,  not  on  the  place  where  the  contract 
was  made,  but  on  the  subject-matter  of  the  con- 
tract. 

Ins.  Co.  V.  Dunham,  90 

2.  Where  the  United  States  hired  a  vessel  at  a 
per  diem  compensation  and  the  voyage  was  broken 
up  by  the  perils  of  navigation,  the  owners  of  the 
vessel  are  only  entitled  to  the  agreed  per  diem  com- 
pensation, and  not  to  additional  damages  for  tne 
Injury.  . 

Reed  v.  United  States,  220 

3.  The  English  maritime  law  Is  the  maritime  law 
of  this  country,  so  far  as  It  is  adapted  to  the  condi- 
tion of  the  country,  and  has  not  oeen  modified  by 
the  proper  national  authorities. 

Ofllcers  of  Ships  of  War  v.  U.  8.  505 

4.  Articles  for  which  freight  Is  paid  are  mer- 
chandise and  part  of  the  ship's  cargo  although  used 
as  dunnage. 

Ins.  Co.  V.  Thwing,  607 

5.  A  warranty  In  a  snip's  policy,  not  to  load 
more  than  her  registered  tonnaee,  will  be  broken 
by  carrying  more  cargo  In  weight  than  such  ton- 
nage, although  the  excess  be  used  as  dunnage. 

Idem,  607 

6.  Where  coal  Is  furnished  to  a  vessel  in  a  foreign 
port  to  enable  her  to  make  her  voyage,  the  infer- 
ence is  that  the  credit  was  given  to  the  vessel,  un- 
less it  can  be  inferred  that  the  master  had  funds, 
or  that  the  owners  had  credit,  and  that  the  material 
man  knew  of  this,  or  knew  such  facts  as  should 
have  put  him  on  inquiry. 

The  Patapsco  v.  Boyce,  690 

7.  An  engagement  to  tow  a  ship  does  not  impose 
an  obligation  to  insure  nor  the  llabill^  of  common 
carriers,  but  only  ordinary  care  and  skill. 

The  William  H.  Webb  v.  Barling,  774 

8.  The  burden  is  upon  him  who  alleges  the 
breach  of  such  a  contract  to  show  either  that  there 
has  been  no  attempt  at,  or  that  there  has  been 
negligence  or  unskilfulness  In,  the  performance. 

Idem,  774 

9.  Where  the  steamer  was  discharged  from  ar- 
rest, on  stipulation,  the  stipulators  are  bound  only 
to  the  extent  of  the  stipulation. 

Idem,  774 

10.  Mistakes  In  the  management  of  the  ship, 
while  attempting  to  escape  from  a  peril  into  which 
she  was  brought  by  the  tug,  cannot  excuse  the  toe. 

idem,  774 

11.  No  single  nation  can  change  the  law  of  the 
sea ;  It  rests  upon  the  common  consent  of  civilized 
communities. 

Sears  V.  The  Scotia,  882 

12.  Where  rules  of  navigation  are  accepted  as 
obligatory  by  more  than  thirty  of  the  principal 
commercial  states  of  the  world,  they  may  be  re- 
garded as  laws  of  the  sea ;  of  which  fact  this  court 
may  take  judicial  notice. 

Idem, 

BCARSHALS. 

See  Jurisdiction,  16. 

A  seizure  of  stock  by  a  marshal  by  "serving  a 
notice  of  said  seizure  personally  upon  the  vice 
president  or  president  of  a  company,'*  Is  a  sufficient 
seizure. 

Paige  V.  United  States,  18S 

MASTER  AND  SERVANT. 

See  Pbincipal  and  Aobnt,  5-0. 

MORTGAGES. 

See  Corporations,  4. 

Chattel  Mobtoaob,  1-6. 
Lands,  25. 
Practick,  7. 

1.  A  mortgage  of  a  railroad  to  be  built,  together 
with  Its  superstructure,  appurtenances,  fixtures  and 
rolling  stock,  covered  these  several  items  of  prop- 
erty, as  they  pame  into  existence. 

R.  Co.  V.  Cowdrey,  199 

2.  Where  one  furnishes  iron  to  be  laid  Into  a 
railroad  and  allows  It  to  go  into  and  become  part 
of  the  road,  it  is  covered  by  such  mortgage,  and  ne 
has  no  Hen  which  can  displace  It. 

Idem,  199 

8.  Mortgagees  of  railroads  are  not  entitled  on  a 
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foreclosure  to  the  Income  and  profits  of  the  road, 
until  they  take  possession  of  the  road. 

Idem,  199 

4.  The  law  upon  the  subject  to  the  right  to  re- 
deem by  the  mortgagor  who  has  conveyed  to  the 
mortgagee  the  eauity  of  redemption,  Is  like  that 
which  governs  a  sale  by  the  cestui  que  trust  to  his 
trustee. 

Alexander  v.  Rodriguez,  406 

.5.  To  give  validity  to  a  sale  by  a  mortgagor  to  a 

mortgagee,  It  must  be  shown  that  the  conduct  of 

the  mortgagee  was,  in  all  things,  fair  and  frank, 

and  that  he  paid  what  the  property  was  worth. 

Idem,  406 

6.  He  must  take  no  advantage  of  the  fears  of 
poverty  of  the  other  partv.  That  the  mortgagor 
knowingly  surrendered  and  never  intended  to  re- 
claim is  of  no  consequence,  if  there  is  vice  in  the 
transaction. 

Idem,  406 

7.  Where  the  mortgagee  assured  the  mortgagor 
before  and  after  the  conveyance,  that  if  he  could 
sell  so  as  to  repay  him  the  money  secured  by  the 
mortgage,  he  would  return  the  surplus  money,  or  if 
he  could  sell  a  portion  sufficient  to  re-imburse  him, 
he  would  return  the  unsold  portion,  he  cannot  re- 
pudiate such  assurances  upon  which  bis  grai)tors 
were  drawn  in  to  convey. 

Idem.  406 

8.  One  who  holds  a  portion  of  the  title  by  deed 
from  a  part  of  the  mortgagors  is  clothed  with  their 
rights,  and  is  entitled  to  redeem  such  portion  upon 
paying  a  proper  proportion  of  the  mortgage  debt 
and  interest. 

Idem,  406 

9.  The  rents,  Issues  and  profits  and  improvements 
made  upon  the  premises  must  also  be  taken  Into 
the  account. 

idem,  406 

10.  A  mortgage  by  railroad  company  on  all  future 
acquired  property  is  subject  to  any  liens  under 
which  it  comes  into  the  company's  possession. 

R.  Co.  V.  Mellen,  484 

11.  If  the  company  give  a  mortgage  for  purchase 
money  of  property,  such  mortgage,  whether  regis- 
tered or  not,  has  precedence  over  the  general 
mortgage,  except  when  the  property  Is  annexed  to 
a  subject  already  covered  by  the  general  mortgage 
and  becomes  a  part  thereof ;  as,  rails  laid  down. 

Idem.  434 

12.  To  redeem  property  from  a  mortgage  sale, 
the  whole  mortgage  debt  must  be  tendered  or  paid 
into  court. 

Collins  V.  Riggs.  723 

18.  The  monev  will  be  subject  to  distribution  be- 
tween the  mortgagee  and  the  purchaser  at  the 
mortgage  sale.  In  such  proportions  as  to  re-imburse 
the  latter  his  purchase  money  and  pay  the  former 
the  balance  of^hls  debt. 

Idem,  723 

14.  Where  a  deed  of  trust  or  mortgage  of  real  es- 
tate stipulates  that  In  case  of  sale  the  trustee 
should  give  sixty  days'  notice  in  newspapers  in 
Richmond  and  in  the  city  of  New  York,  a  sale  with- 
out such  notice  conveys  no  title,  but  is  void. 

Bigler  V.  Waller,  891 

15.  A  purchaser  at  such  void  sale  who  entered  In 
pursuance  of  his  purchase,  claiming  title  in  him- 
self by  virtue  thereof,  Is  chargeable  as  a  trustee, 
but  a  claim  of  title  thereunder  is  not  alone  sufficient 
to  charge  him  as  such. 

Idem,  891 

16.  Such  purchaser  is  not  responsible  for  the 
waste  and  destruction  committed  upon  the  land  by 
the  Confederate  military  forces  in  his  absence, 
without  his  knowledge. 

Idem,  891 

lilTNICIPAIi  CORPORATIONS. 

See  Taxbs  and  Tax  Sales,  3,  18. 

NAVIOABUB  WATERS. 

1.  A  river  can  only  be  deemed  a  navigable  water 
of  the  U.  S.  when  it  forms,  by  itself  or  its  connec- 
tion with  other  waters,  a  highway,  for  commerce 
with  other  states  or  foreign  countries. 

United  States  v.  The  Montello,  191 

2.  If  a  river  is  onlv  navigable' between  different 
places  within  the  state,  then  It  is  not  a  navigable 
water  of  the  United  States,  but  only  a  navigable 
water  of  the  stat^. 

Idem,  101 

3.  The  acts  of  Congress  onlv  require  enrollment 
and  license  of  vessels  employed  upon  the  navigable 
waters  of  the  United  States. 

Idem,  191 

Wall.  11,  12,  13,  14. 


NEGUOENCE. 

See  Bill  of  Lading,  12. 
Collision,  6,  20.  36. 
Questions  of  Law  and  Fact,  4. 

1.  The  burden  of  establishing  negligence  .^^ 
with  the  owner  of  the  goods  who  sues  a  carrier  for 
their  loss. 

West  Transportotion  Co.  v.  Downer,       160 

2.  Contractors  for  building  a  railroad,  carrying  a 
passenger  on  construction  train,  liable  for  ordinary 
care  and  skill  only. 

Shoemaker  v.  Kingsbury,  432 

8.  Negligence  is  shown  where  a  ship  went  to 


when  the  master  of  the  tug  which  had  her  in  tow* 
knew  that  it  was  not  safe  in  view  of  the  condition 
of  the  weather  and  tide. 

The  Mabey  v.  Atkins,  881 


See  Bonds,  7-9. 

Internal  Revbnus«  4. 
Where  the  law  requires  a  ministerial  act  to  be 
done  by  a  public  officer,  and  he  neglects  or  refuses 
to  do  such  act,  he  Is  liable  In  damages  to  the  party 
injured.  Mistake  or  honest  intentions  will  not  ex- 
cuse him. 

Amy  V.  Barkholder,  101 

PARDON. 

See  ABAND0N18D     AND     CAPTUBED     PBOPBBTT     ACT, 

8,  5. 

1.  The  President  could  annex  to  his  offer  of  par- 
don of  December  8,  1863,  any  conditions  he  should 
see  fit;  but  after  those  conditions  had  been  satis- 
fled,  the  pardon  and  Its  connected  promises  took 
full  effect. 

United  States  v.  Klein,  519 

2.  The  proclamation  of  pardon  and  amnesty  of 
President  Johnson,  of  December  25,  1868,  was  lim- 
ited to  persons  who  participated  in  the  late  Insur- 
rection or  Rebellion,  and  to  the  ofTense  of  treason 
against  the  United  States  or  adhering  to  their 
enemies  during  the  late  Civil  War. 

Gav  V.  United  States,  606 

3.  It  did  not,  therefore,  restore  to  a  person  not 
engaged  in  the  insurrection,  property  forfeited  un- 
der the  non-intercourse  laws. 

Idem,  606 

4.  The  proclamation  of  the  President  of  Dec.  25, 


1868,  granting  to  every  person  who  participated  in 
the  late  Rebellion  a  full  pardon  wit*    ' 
of  all  rights,  blots  oJt  tne  ofTense. 


Armstrong  v.  United  States, 


614 


See  Appeal  and  Bbror,  Practice  dm,  7. 11,  23,28. 
Bankruptcy,  2,  7,  8,  10. 
Court  of  Claim s«  1. 
Jurisdiction,  1,  19,  20,  83,  87.  44. 
Pleadings,  2. 

1.  The  owner  of  the  property,  although  a  resident 
within  the  Confederate  lines  and  a  rebel,  may  file 
an  answer  and  defend  proceedings  for  the  for- 
feiture or  confiscation  and  sale  of  the  property,  and 
sue  out  a  writ  of  error  to  this  court 

McVeigh  V.  United  States,  80 

Paige  V.  United  States,  186 

2.  A  bill  in  chancery  will  not  be  dismissed  for 
want  of  proper  parties.  If  the  necessary  parties  can 
be  supplied.  But  If  this  Is  impossible,  the  bill  must 
be  dismissed. 

Bk.  V.  R.  Co.  82 

3.  When  there  Is  a  want  of  Indispensable  parties, 
which  cannot  be  supplied  without  ousting  the  Ju- 
risdiction of  the  court,  the  bill  should  be  aismissed. 

Idem.  82 

4.  To  a  bill  for  the  settlement  of  the  partnership 
accounts  all  the  members  of  the  firm  are  Indispens- 
able parties. 

Idem,  82 

5.  A  foreign  sovereign  may  prosecute  In  our 
courts. 

The  Sapphire  v.  Napoleon  III.  127 

6.  Holders  of  railroad  bonds  of  three  dlfterent 
classes  may  sue  in  behalf  of  themselves  and  all 
other  bond  holders  in  each  class  according  to  their 
several  priorities. 

K.  Co.  V.  Cowdrey,  199 

7.  Rule  laid  down  as  to  necessary  parties  In  chan- 
cery. 

Bk.  V.  Campbell,  8.32 

8.  In  a  suit  by  a  distributee  of  the  estate  of  a  de- 
cedent to  recover  a  distributive  share.  It  Is  not 
necessarv  to  make  parties  all  who  are  entitled  to 

045 
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distribution,  nor  can  a  decree  be  made  in  their 
favor. 

Hook  T.  Payne,  887 

9.  If  they  abould  appear  and  claim  an  interest,  if 
there  are  controverted  matters  between  them  and 
the  administrator  outside  of  the  mere  accounting 
to  be  made  by  him.  this  can  only  be  decided  on 
proper  pleadings  and  regular  hearing  by  the  court 

Idem,  887 

10.  A  bill  to  set  aside  a  fraudulent  receipt  ob- 
tained by  an  administrator,  from  one  distributee, 
and  to  recover  the  amount  coming  to  him,  is  not  a 
suit  in  which  all  other  persons  Interested  in  the 
estate  can  be  heard  unless  they  are  made  parties. 

Idem,  887 


See  Chattel  Mobtoaob,  3. 
Parties,  4. 

1.  The  property  of  a  partnership  belongs  to  the 
Arm  and  not  to  the  paroiers,  each  of  whom  is  en- 
titled only  to  a  share  of  the  surplus  that  may  re- 
main after  payment  of  the  partnership  debts. 

Bk.  V.  R.  Co.  82 

2.  The  right  of  an  assignee  of  a  partner  is  only 
an  equity  to  share  in  such  surplus. 

Idem,  82 

8.  A  promise  by  individual  partners  made  in  their 

Individual  names  respecting    a  matter  that  has  no 

connection  with  the  firm  business  does  not  create  a 

firm  liability. 

Forsyth  v.  Woods,  207 

4.  Partners  are  ail  liable  to  make  indemnity  for 
the  tort  of  one  of  their  number,  committed  by  him 
In  the  course  of  the  partnership  business. 

Stockwell  V.  united  States,  491 

PATENT  RIGHTS. 

See  Evidence,  1-3. 

Questions  of  Law  and  Fact,  2,  6. 

1.  Whiteley's  patent  for  grain  harvesters  em- 
braces every  substantial  element  found  in  the  con- 
struction and  arrangement  of  the  Dinsmore  ma- 
chine and  is  an  infringement  thereon. 

Whiteley  v.  KIrby,  82 

2.  It  is  sufficient  if  the  claim  is  co-extensive  with 
the  invention. 

Seymour  v.  Osborne,  33 

3.  The  commissioner's  decision  as  to  accepting  a 
•nrrender  of  an  original  patent  and  granting  a  new 
patent,  is  final  and  conclusive. 

Idem,  33 

4.  The  claim  may  be  construed  in  connection 
with  the  explanations  contained  in  the  specifica- 
tions. 

Idem,  83 

5.  The  improvement  is  new  and  useful  if  the 
combination  is  new  and  the  machine  can  be  used 
for  the  purpose  for  which  it  was  designed. 

Idem,  83 

6.  He  is  the  first  inventor  who  first  perfected 
the  invention  and  adapted  the  same  to  use. 

Idem,  33 

7.  Bona  fide  inventors  of  a  combination  may  sup- 

Sress  every  other  combination,   not  substantially 
liferent  from  what  they  have  invented  and  pat- 
ented. 

Idem,  38 

8.  A  company  who  agrees  to  pay  a  sum  as  a  roy- 
alty for  the  use  of  a  patented  machine,  cannot,  in 
an  action  to  recover  such  sum,  set  up  that  the  ma- 
chine is  not  covered  by  the  patent,  unless  the  agree- 
ment was  obtained  by  fraud,  surprise  or  imposi- 
tion. 

Eureka  Co.  v.  Bailey  Co.  209 

9.  A  fraud  of  the  plaintiff  by  which  the  commis- 
sioner was  misled  and  deceived  and  induced  to  re- 
Issue  the  patent  cannot  be  set  up  in  such  action. 

Idem,  200 

10.  The  first  claim  in  Dubois*  patent  for  building 
piers  is  not  for  a  process,  but  for  a  device  or  in- 
strument to  be  employed  In  a  process,  the  instru- 
ment being  a  floating  coifer-dam. 

R.  Co.  V.  Dubois,  265 

11.  The  second  claim  to  the  patent  is  for  the 
use  of  the  tube,  no  matter  what  its  length,  shape 
or  material,  nor  of  how  many  parts  it  consisted. 

Idem,  265 

12.  A  party  is  not  estopped  bv  his  silence  unless 
It  has  misled  another  to  his  hurt 

Idem,  265 

18.  Evidence  in  regard  to  the  state  of  the  art  had 

BO  bearing  upon  the  question  whether  the  patentee 

the  first  Inventor. 

Idem,  265 

14.  The  adaptation  of  a  mechanical  instrument 


to  a  new  use,  is  not  a  new  invention,  and  is  not 
patentable. 

Tucker   v.    Spalding,  115 

15.  The  act  of  July  20,  1870,  does  not  change 
the  patent  law  of  Feb.  1861,  which  gives  to  parties 
in  patent  suits,  a  writ  of  error  or  appeal  to  the 
Supreme  Court  of  the  United  States,  without  re- 
gard to  the  sum  in  controversy. 

Phillip  V.  Nock,  567 

16.  The  acts  of  Congress  which  authorise  the 
grant  of  a  patent  for  designs  contemplate  utility 
less,  than  that  which  gives  a  peculiar  or  distinctive 
appearance  to  the  manufacture  or  article  to  which 
it  Is  applied. 

Gortiam  Mfg.  Co.  v.  White,  731 

17.  It  is  the  appearance  to  the  eye  that  consti- 
tutes malnlv  if  not  entirely  the  contribution  to  the 
public  which  the  law  deems  worthy  of  recompense, 
and  identity  of  appearance  or  sameness  of  effect 
upon  the  eye  is  the  main  test  of  substantial  iden- 
tity o^  design. 

Idem,  731 

18.  It  is  not  essential  to  identity  of  design  that 
the  appearance  should  be  the  same  to  the  eye  of  an 
expert.  If,  In  the  eye  of  an  ordinary  observer, 
giving  such  attention  as  a  purchaser  usually  gives, 
two  designs  are  substantially  the  same;  if  the  re- 
semblance  is  such  as  to  deceive  such  an  observer 
and  sufficient  to  induce  him  to  purchase  one  sap- 
nosing  it  to  be  the  other,  the  one  first  patented  is 
Infringed  by  the  other. 

Idem,  731 

19.  An  assignment  of  *an  interest  In  an  invention, 
secured  by  letters  patent,  is  a  contract  and  is  to  be 
construed  so  as  to  carry  out  the  intention  of  the 
parties  to  it. 

Pavement  Co.  v.  Jenkins.  777 

20.  Assignment  of  a  patent  ''to  the  full  end  of 
the  term  for  which  the  letters  patent  are  or  may  be 
granted"  conveys  both  a  present  and  a  future  In- 
terest Including  a  renewal  and  extension  of  the 
patent. 

Idem,  777 

21.  The  proper  mode  of  annullng  a  patent,  when 
the  ground  of  relief  Is  fraud  in  obtaining  it,  is  by 
bill  in  equity. 

Mowry  V.  Whitney,  858 

22.  No  suit  can  be  brought  to'  set  aside,  annul,  or 
declare  void  a  patent  issued  by  the  government,  ex- 
cept where. two  patents  have  been  granted  for  the 
same  thing  to  different  persons,  or  where  there  are 
confilcting  claims  to  a  patent  unless  brought  in  the 
name  of  the  government  or  by   the  authority  or 

Sermlsslon  of  the  Attorney  Qeneral  so  as  to  be  un- 
er  his  control. 

Idem,  858 

23.  The  novelty  of  Whitney's  invention  is  not 
disproved  by  evidence  that  glass  or  speculum  metaJ, 
or  Iron  castings  had  been  annealed  and  slow  cooled, 
before  it  was  made. 

Idem,  860 

24.  His  patent  is  not  void  for  want  of  novelty  of 
invention  nor  for  want  of  utility;  and  the  specifi- 
cation sufficiently  'describes  the  process  Invented 
and  claimed. 

Idem,  860 

25.  Patentee  is  only  entitled  to  recover  as  dam- 
ages for  infringement,  the  profits  actually  made  in 
consequence  of  the  use  of  his  process  in  making 
wheels.  He  cannot  recover  the  profits  made  on  the 
entire  wheel. 

Idem,  860 

26.  Where  the  patent  is  for  an  entire  process, 
made  up  of  several  constituents,  the  exclusive  use 
of  them  singly  is  not  secured  to  the  patentee. 

Idem,  860 

PAYMENT. 

See  Court  of  Claims^  2. 

1.  A  note  for  dollars  payable  "in  specie**  is  pay- 
able  in  gold  or  silver  dollars. 

Trebilcock  v.  Wilson,  460 

2.  Where  the  amount  of  a  claim  against  the  gov- 
ernment is  disputed,  the  receiving  as  correct  by  the 
claimant,  the  amount  nmde  out  by  the  govern- 
ment, and  his  giving  a  receipt  in  full,  concludes 
him  from  making  any  further  demand,  and  is  a  sat- 
isfaction of  the  Claim. 

United  States  v.  Clyde,  479 

3.  Where  a  claim  against  the  government  was 
referred  to  a  commission  and  the  claimant  partici- 
pated in  its  proceedings  and  took  the  sum  found  to 
be  due  him  without  protest,  he  will  be  held  to  have 
accepted  It  in  full  satisfaction  of  his  demand. 

United  States  v.  Justice^  753 

78»  70»  80,  81  U.  8. 


General  Index. 


PENSIONS. 

The  pension  act  of  Feb.  23,  1853,  does  not  confer 
a  right  to  a  pension  commencing  prior  to  its  pas- 

StigC. 

United  States  t.  Mayes,  881 

PII.OTS. 

1.  Pilot  regulations  are  regulations  of  commerce : 
and  half  pilotage  is  a  necessary  and  usual  part  of 
every  system. 

Ex  Parte  McNeil,  624 

2.  State  pilotage  laws  are  constitutional  and 
yalid  and  are  subject  to  the  power  of  Congress  over 
the  matter. 

Idem,  624 

PLEADINGS. 

See  Usury,  4. 

1.  A  plea  in  abatement  after  the  defendants  had 
pleaded  to  the  merits,  is  too  l^te. 

Cook  V.  Burnley,  29 

2.  Where  the  parties  to  a  suit  In  a  state  court 
were  not  the  same  as  in  the  present  case,  the  suit 
In  the  state  court  cannot  be  pleaded  in  abatement. 

Idem,  20 

3.  Where  the  declaration  avers  that  the  defend- 
ant is  a  corporation  created  by  an  act  of  the  legis- 
lature of  the  state  of  New  Yorlc.  and  located  and 
doing  business  in  Mississippi,  this  Is  an  averment 
that  the  defendant  was  a  citizen  of  New  York. 

Ins.  Co.  v.  B'rancis,  77 

4.  Demurrer  does  not  reach  back  to  the  first  error 
In  the  pleadings  where  the  defect  is  one  of  form 
and  not  of  substance. 

R.  Co.  V.  Harris.  354 

5.  By  pleading  over  in  bar,  a  party  waives  all 
pleas  in  abatement. 

Idem,  354 

6.  Where  a  plea  relies  on  a  statute  authority  as 
a  defense  it  must  allege  the  facts  which  it  asserts 
to  be  so  authorized,  and  cannot  allege  generally 
that  it  complied  with  the  statute. 

Pumpelly  v.  Canal  Co.  567 

7.  In  an  action  upon  coupons,  pleas  that  the 
plaintiff  is  neither  the  owner,  holder  or  bearer; 
and  that  the  bonds  belonged  to  a  third  person,  and 
that  the  county  did  not  make  them  are  good  on  gen- 
eral demurrer. 

Pendleton  Co.  v.  Anur,  579 

8.  A  plea  in  abatement  is  required  only  where 
the  citizenship  averred,  is  such  as  to  support  the 
jurisdiction  or  the  court,  and  the  defendant  desires 
to  controvert  the  averment. 

R.  &  Coal  Co.  V.  Blatchford,  179 

9.  In  an  action  of  trespass  against  a  collector  for 
a  seizure  of  property  by  him,  a  replication  to  a 
special  plea  wnicb,  if  true,  would  only  have  shown 
tnat  the  assessor  had  erred  In  his  judgment  in  mak- 
ing the  assessment,  which  could  not  nave  Justified 
the  collector  in  suspending  the  enforcement  of  the 
tax,  tenders  an  immaterial  issue. 

Ersklne  v.  Hohnlmch,  745 

10.  The  replication  of  de  injuria,  interposed  to 
a  plea,  puts  m  issue  the  material  averments  of  the 
plea. 

Idem,  745 

11.  Where  a  demurrer  to  a  plea  was  overruled, 
and  the  plaintiff  did  not  reply,  but  judgment  was 
entered  upon  the  plea,  another  plea  of  nil  debet  be- 
came immaterial,  and  the  judgment  was  properly 
entered  for  the  defendant. 

United  States  v.  Ballard,  845 

POSTMASTER-GENEBAI.. 

By  the  act  of  Mar.  8.  1863,  Congress  constituted 
the  Postmaster-General  the  sole  Judge  of  the  al- 
lowance to  postmasters  under  that  act,  and  It  Is 
not  competent  for  court  or  jury  to  revise  his  de- 
cision. 

United  States  ▼.  Wright,  188 

PRACTICE. 

See  Appeal  and  Bbbob,  Pbacticb  on«  pataim. 
Collision,  3,  19. 
excbptions,  1. 
iNsrRANCB,  8,  9,  25. 

1.  Where  there  Is  no  certificate  to  a  deposition  by 
the  magistrate  that  he  reduced  the  testimony  to 
writing,  or  that  It  was  done  by  the  witness  In  his 
presence,  such  omission  Is  fatal  to  the  deposition. 

Codk  V.  Burnley,  29 

2.  A  crossbill,  although  sustainable  If  It  were  an 
original  bill,  must  be  dismissed  If  the  original  bill  Is. 

Dows  ▼.  Chicago,  65 

WaLi..  11,  12,  13.  14. 


3.  Bill  of  exceptions  need  not  be  sealed. 

Genneres  v.  Campbell,  110 

4.  For  anv  error  In  relation  to  the  facts  a  writ 
of  error  is  not  the  proper  remedy. 

Idem,  110 

5.  The  finding  of  the  court  in  a  case  tried  by  It 
has  the  same  effect  as  a  verdict  of  a  jury. 

^       Idem,  110 

6.  In  La.  the  practice  of  the  state  courts  Is  the 
practice  in  the  Federal  courts. 

Dunlop  V.  Zunts,  181 

7.  A  sale  of  land  in  La.  must  be  advertised  ac- 
cording; to  the  state  practice,  and  if  not,  will  be 
set  aside. 

Idem,  181 

8.  The  right  to  a  jury  trial  can  be  waived  by  ex- 
press agreement  In  open  court  and  by  implied  con- 
sent. 

Idenu  181 

Kearney  v.  Case,  395 

9.  Practice  in  trials  bv  the  court,  and  the  method 
and  extent  of  review,  fully  stated. 

Ins.  Co.  V.  Miller,  398 

10.  Matters  of  fact  found  by  the  circuit  court 
cannot  be  re-examined  here. 

Idem,  898 

11.  The  review,  when  the  finding  is  general,  is 
confined  to  the  rulings  of  the  court,  and  when  the 
finding  is  special  nothing  is  open  to  review  except 
the  inquiry  whether  the  facts  found  are  sufficient 
to  support  the  judgment 

Idem,  '  398 

12.  Requests,  which  assume  as  facts  matters  de- 
pendent upon  the  evidence,  which  are  not  embraced 
in  the  findings  of  the  circuit  court,  show  no  ground 
of  reversal. 

Idem,  398 ' 

13.  The  law  of  a  territorial  legislature,  prescrib- 
ing the  mode  of  obtaining  panels  of  grand  and 
petit  Jurors,  and  challenges  to  them.  Is  obligatory 
upon  the  district  courts  of  the  territory. 

Clinton  v.  Bnglebrecht,  659 

14.  Where  the  Instructions  given  were  sufficient 
to  dispose  of  the  controversy,  it  Is  not  error  to  re- 
fuse to  give  further  instructions. 

Armstrong  v.  Morrill,  765 

15.  "No  laches  is  to  be  Imputed  to  the  government 
and  against  It  no  time  runs  so  as  to  bar  the  public 
Hghts. 

Idem,  765 

16.  Parties  may  by  stipulation  walye  a  jury  and 
submit  the  case  to  the  court. 

United  States  v.  Distilled  Spirits,  815 

17.  The  judges  are  not  required  to  submit  a  ques- 
tion to  a  jury  unless  there  Is  evidence  upon  which 
a  jury  can  properly  find  a  verdict  thereon. 

Improvement  Co.  v.  Mnnson,  867 

18.  If  toe  charge  of  a  judge  Is  merely  ambiguous 
the  party  dissatisfied  with  It  should  request  to  have 
It  made  clear  before  the  jury  leave  the  bar. 

Idem,  867 

19.  Where  a  snlt  Is  revived  against  defendant's 
administrator,  but  not  against  his  heirs,  no  decree 
can  be  made  against  the  latter. 

Blgler  V.  Waller,  891 


1.  In  contests  for  a  right  of  pre-emption,  that 
one  of  the  claimants  had  filed  a  aeclaratory  state- 
ment for  another  tract,  where  the  land  in  question 
was  not  subject  to  private  entry,  does  not  deprive 
such  claimant  of  his  right.  If  ft  Is  otherwise  per- 
fect 

Samson  v.  Smiley,  489 

2.  By  the  5th  section  of  the  act  of  1843,  the  first 
settler  has  three  months  to  make  his  declaration, 
and  If  this  Is  not  done  within  that  time,  anyone 
else  who  has  settled  on  It  before  the  first  settler 
makes  his  declaration,  shall  have  the  better  right. 

Johnson  v.  Towsley,  485 

3.  If  no  ocber  party  has  made  a  settlement  or 
has  given  notice  of  such  intention,  then  after  three 
months,  the  party  still  in  possession  may  make  his 
declaration. 

Idem,  485 

PRINCIPAIi  AND  AGENT. 

See  INSDRAKCK,  17«  21. 

1.  Knowledge  of  counsel  In  a  transaction  Is  no- 
tice to  his  client 

May  V.  Le  Claire,  50 

2.  If  the  agent,  at  the  time  of  effecting  a  pur- 
chase, has  previous  knowledge  of  any  prior  ilen| 
trust  or  fraud,  affecting  the  property,  nls  principal 
Is  affected  thereby. 

Boyden  v.  United  States,  167 
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3.  When  it  Is  not  the  agent*8  duty  to  communi- 
cate his  knowledge  to  his  principal,  as  when  it  has 
been  acquired  (K>nfidentiairy  as  attorney,  the  prin- 
cipal Is  not  bound  by  it. 

Boyden  v.  United  States,  167 

4.  An  agreement  made  by  an  agent  of  a  corpora- 
tion, is  a  contract  of  the  corporation,  although 
made  without  any  resolution  of  the  board  of  direct- 
ors, and  though  the  seal  used  .was  the  private  seal 
of  the  agent.  If  the  agent  was  authorised  to  ex- 
ecute It,  or  the  company  ratified  his  act 

Eureka  Co.  v.  Bailey  Co.  209 

5.  Where  one,  without  objection,  suffers  another 
to  do  acts  which  proceed  upon  the  ground  of  au- 
thority from  him,  or  by  hfs  conduct  adopts  and 
sanctions  such  acts  after  they  are  done,  he  will  be 
bound  thereby,  although  no  previous  authority  ex- 
ists, an  if  the  requisite  power  had  been  given  In  the 
most  formal  manner. 

Bronson's  Ex'r  v.  Chappel,  436 

6.  If  he  had  Justified  the  belief  of  a  third  party 
that  the  person  assuming  to  be  his  agent  was  au- 
thorised to  do  what  was  done,  he  is  estopped  to 
deny  it. 

Idem,  436 

7.  Everything  fairly  within  the  scope  of  the 
powers  exercised  in  the  past  may  be  done  in  the 
future  until  notice  of  revocation  or  disclaimer  is 
brought  home  to  those  whose  interests  are  con- 
cerned. 

Idem,  ^  436 

8.  The  tortious  act  of  the  agent  Is  the  act  of  his 
principals,  if  done  in  the  course  of  his  agency, 
although  not  directly  authorized. 

Stockwell  V.  United  States.  491 

9.  Whatever  an  agent  does  or  says,  in  reference 
to  the  business  in  which  he  is  at  the  time  em- 
ployed, within  the  scope  of  his  authority,  is  done 
or  said  by  the  principal ;  and  may  be  proved,  as 
well  In  a  criminal  as  a  civil  case. 

Idem,  491 

PRINCIPAIi   AND   SURETY. 

See  DI8TILLBB8,   4. 

1.  Suit  may  be  brought  In  the  state  court  against 
sureties  In  a  bond  given  to  release  property  from  a 
writ  of  sequestration. 

Leon  V.  Galceran,  74 

2.  The  law  will  not  enforce  a  promise  to  Indem- 
nify a  surety  on  a  bond  for  doing  an  act  Intended 
to  enable  his  principal  to  commit  a  gross  breach 
of  trust. 

Forsyth  v.  Woods,  207 

PRIVATE  RIGHTS. 

1.  When  the  government  takes  private  property 
for  public  purposes,  the  government  is  bound  to 
make  full  compensation  to  the  owner. 

United  States  ▼.  Russell,  474 

2.  Where  steamboats  were  impressed  into  public 
service  from  imperative  military  necessity,  the 
government  Is  bound  to  make  full  compensation 
to  the  owner  for  the  services  rendered. 

Idem,  474 


1.  No  one  can  have  any  right  or  Interest  In  any 
prise  except  by  the  grant  or  permission  of  the 
United  States,  and  all  captures  made  without  their 
express  authority  inure  co  their  benefit  . 

Officers,  etc.  Ships  of  War  v.  U.  S.  o05 

2.  Joint  captures  by  the  army  and  navy  inure 
exclusively   to  the  benefit   of  the  United   States. 

Idem,  505 

QUESmONS  OF  LAW  AND  FACT. 

See  Postmastbb-Qbnbral. 

1.  What  is  a  continuous  possession,  Is  a  mixed 
question  of  law  and  fact. 

Cook  V.  Burnley,  29 

2.  Whether  a  re-issued  patent  is  for  the  same  In- 
vention as  that  in  the  original  patent  or  for  a  dif- 
ferent one,  Is  a  question  for  the  court  In  an  equity 
•alt. 

Seymour   v.   Osborne,  33 

3.  W*hether  a  cargo  was  damaged  by  stranding  or 
an  antecedent  peril  of  the  sea  is  a  question  of  fact 
loP  the  Jury. 

Fowler  v.  Rathbone,  281 

4.  Negligence  is  a  question  for  the  Jury. 

Holliday  v.  Kennard,  390 

5.  It  is  a  question  for  the  Jury  whether  a  con- 
tract had  been  delivered  and  accepted. 

Wadsworth  v.  Warren,  402 

6L  In  a  suit  at  law  for  an  Infringement  of  a  pat- 
ent, the  diversity  or  Identitv  of  two  mechanical  in- 


struments.  Is  a  question  for  the  Jury  and  not  for 
the  court. 

Tucker  v.  Spalding,  515 

7.  It  is  a  question  for  the  Jury  whether  a  personal 
Injury  was  so  serious  as  to  make  its  non-dfsclosare 
avoid  a  policy  of  insurance. 

Ins.  Co.  V.  Wilkinson.  617 

8.  Whether  the  demands  of  the  statute  respecting 
notice  of  tax  sales  have  been  complied  with.  Is  a 
mixed  question  of  law  and  of  fact,  and  should  be 
submitted  to  the  Jury. 

Idem,  617 

Cooley  V.  O'Connor,  446 

9.  Where  plaintifF  relies  upon  a  written  proposal 
and  there  is  uo  evidence  at  all  of  a  different  verbal 
proposal.  It  is  the  duty  of  the  court  when  requested 
to  tell  the  Jury  there  Is  none. 

Ward  V.  United  States.  792 

10.  It  is  the  duty  of  the  court  to  construe  a  writ- 
ing in  connection  with  the  admitted  facts  concern- 
ing the  relations  of  the  parties  to  the  transaction. 

Idem.  *  792 

11.  It  is  for  the  Jury  to  determine  whether  swear- 
ing in  proof  of  loss  on  a  policy  was  false  and  fraud- 
ulent. 

Ins.  Co.  V.  Welde,  894 

RAILROADS. 

See  Bonds,  10. 

Cabbieb,  7,  8. 

cobpobations,  4,  7. 

bvidence,  8. 

mobtgaqes,  1,  2,  8,  10,  11,  14. 

Negligence.  2. 
Charter  of  a  railroad  company  which  authorises 
the  company  to  mortgage  real  estate  applies  to  anj 
real  estate  which  the  company  might  acquire  in 
any  way. 

ft.  Co.  V.  Cowdrey,  199 


See  Court  op  Claims,  2. 

RECEIVER. 

See  Banks,  7. 

RECORDING  ACTS. 

Where  there   is   no   proof  that  the  mortgagee, 

when  the  mortgage  was  recorded,  had  any  notice  of 

a  prior,  unrecorded  deed,  the  mortgage  has  priority. 

Dlrst  V.  Morris,  722 

RELIGIOUS  CORPORATIONS. 

1.  Rights  of  property,  or  of  contract,  of  religions 
organizations  are  under  the  protection  of  the  law, 
and  the  actions  of  their  memoers  subject  to  its  re- 
straints. 

Watson  V.  Jones,  666 

2.  The  trustees  and  eiders  of  the  Presbyterian 
Church  hold  possession  of  its  property  for  the  use 
of  the  persons  who,  by  the  constitution,  usages  and 
laws  of  the  Presbyterian  body,  are  entitled  to  that 
use. 

Idem,  666 

8.  Their  possession  is  a  fiduciary  possession,  and 
they  are  liable  to  be  dispossessed  by  the  election  of 
others  in  their  places. 

Idem,  66G 

4.  Individuals  may  dedicate  property  In  trust  to 
the  purpose  of  sustaining  and  propagating  definite 
religious  doctrines,  and  it  is  the  duty  of -the  court  to 
see  that  the  property,  so  dedicated  is  not  diverted 
from  such  trust,  and  the  majority  of  a  congrega- 
tion cannot  carry  the  property  to  the  support  of 
other  doctrines. 

idem,  666 

5.  Where  a  church  Is  of  a  strlctlv  congregational 
or  independent  organization,  and  the  property  held 
by  snch  a  church  has  no  trust  attached  to  ft,  the 
rlghta  of  such  bodies  to  the  use  of  the  property 
must  be  determined  by  the  ordinary  principles 
which  govern  voluntary  associations. 

Idem,  666 

6.  Where  the  local  congregation  Is  itself  a  mem- 
ber and  under  the  government  of  a  much  larger 
and  more  important  religious  organisation,  ana  is 
bound  by  its  orders  and  Judgments,  its  decisions  are 
final  and  binding  on  legal  tribunals. 

Idem,  666 

7.  Courts  having  no  ecclesiastical  Jurisdiction 
cannot  revise  nor  question  ordinary  acts  of  church 
discipline.  Their  only  Jurisdictional  power  arises 
from  the  conflicting  claims  of  the  parties  to  the 
church  property  and  the  use  of  It. 

Idem,  666 

78»  70»  80,  81  U.  8. 
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REVEiriTE  LAWS. 

See  Dbcbbes  and  Judomints,  2. 

A  remoyal  of  distilled  spirits  procured  hv  false 
and  fraudulent  bond,  is  not  a  remoTal  according  to 
law,  and  spirits  thus  withdrawn  from  a  bonded 
warehouse  are  liable  to  forfeiture. 

Harrington  .*▼.  United  SUtes,  167 

RUIiES. 

In  Admiralty,  Instance  side  of  U.  S.  Courts.  021 

"  •'  Index  to.  928 

In  Appeals  from  Court  of  Claims.  010 

In  Courts  of  EBquity  of  the  U.  S.  909 

u        »      .«         u      in^gj  to  921 

In  United  States  Supreme  Court.  900 

••        *•   .       •*  **  •*     Index  to.       908 

8AI.es. 

See  Bonds,  1,  8,  6,  12. 
Fbaods,  1-8. 

SALVAGE. 

1.  Where  a  master  and  crew  abandoned  the  ves- 
sel for  the  safety  of  their  lives,  and  her  condition 
Is  one  of  great  peril,  another  vessel  has  a  right  to 
interfere  as  a  salvor. 

Norcross  v.  The  Laura,  813 

2.  And  if  the  imperiled  vessel  is  lost  in  the  at- 
tempt to  save  her,  the  salving  vessel  is  not  liable 
for  such  loss  if  her  master  acted  in  good  faith,  and 
with  reasonable  judgment  and  skill. 

Idem.  ,  818 


See  Chattel  Mortqagi,  2. 

SHERIFF. 

See  Habeas  Cobpus,  1. 

STAMP  ACT. 

1.  Stamps  are  not  necessary  on  the  extension  of 
time  for  the  payment  of  a  note,  and  on  the  re-ln- 
scrlptlon  of  a  mortgage. 

Delmas  v.  Ins.  Co.  757 

2.  The  stamp  act  of  July  14,  1870,  empowers  the 
collector  to  remit  the  penalty  for  omittinff  to  stamp 
a  note  although  such  omission  occurred  prior  to 
the  passage  of  the  act 

Pugb  V.  McCormick,  789 

8.  A  stamp  is  not  required  to  an  indorsement 
of  a  note,  nor  to  a  certificate  waiving  demand, 
notice  and  protest. 

Idem,  789 

STATE  LAWS  AND  DECISIONS. 

See  Dbcrbrs  and  Judombntb,  5,  6. 
Evidence,  9. 
Taxbs  and  Tax  Sales,  7,  10,  12-16. 

1.  A  judgment  of  a  state  court  upon  a  question 
is  conclusive  upon  the  same  question  in  a  subse- 
quent suit  in  the  U.  S.  circuit  court  between  the 
same  parties,  and  is  pleadable  In  bar  to  the  subse- 
quent suit. 

Caujolle  V.  Curtlss,  507 

2.  The  construction  of  a  state  law  upon  a  ques- 
tion affecting  the  titles  to  real  property  In  the  state, 
by  its  highest  court,  Is  binding  upon  the  Federal 
court. 

Williams  v.  Klrtland,  683 

STATES. 

1.  The  right  of  West  Virginia  to  Jurisdiction 
over  the  counties  of  Berkely,  Jefferson,  and  Fred- 
erick can  only  be  maintained  by  a  valid  agreement 
between  the  two  states  of  Virginia  and  West  Vir- 
ginia, made  with  the  consent  of  Congress. 

Virginia  v.  West  Virginia.  67 

2.  There  was  an  agreement  between  such  states 
that  the  counties  of  Berkely,  Jefferson,  and  Fred- 
erick should  become  part  of  West  Virginia,  subject 
to  the  condition  alone  that  the  voters  of  said 
counties  should  consent 

Idem,  67 

3.  Congress,  by  act  of  Dec.  81,  1862,  admitted 
West  Virginia  into  the  Union  with  the  contingent 
boundaries  provided  for  in  Its  Constitution  and  in 
the  statute  of  Virginia,  and  consented  to  the  agree- 
ment of  those  states  on  that  subject. 

Idem,  67 

4.  The  action  of  the  governor  of  Virginia 
is  conclusive  of  the  vote  of  such  counties  to  become 
part  of  West  Virginia  as  between  the  states  of 
Virginia  and  West  Virginia. 

Idem,  67 

5.  By  the  treaty  between  France,  Spain,  and 
Wall.  11,  12,  13,  14.         U.  S.,  Book  20. 


England,  the  middle  of  the  river  Mississippi  became 

the  boundary  line  between  Missouri  and  Kentucky. 

Missouri  V.  Kentucky,  116 

6.  If  Wolf  Island,  at  the  date  of  the  treaty,  or  of 
the  admission  of  Missouri  into  the  Union,  or  at  any 
intermediate  period  between  these  dates,  was  east 
of  this  line.  It  belonged  to  Kentucky. 

Idem.  116 

7.  If  the  river  has  subsequently  turned  Its  course 
and  now  runs  east  of  the  island,  the  boundary  be- 
tween the  states  remains  as  before,  and  the  island 
does  not,  in  consequence  of  this  action  of  the  water, 
change  its  owner. 

Idem,  116 

STATUTES. 

See  Appeal  and  Ebbob,  Pbactice  on,  1. 

1.  Where  two  acts  are  not  In  express  terms  re- 
pugnant, yet  if  the  latter  act  covers  the  whole 
subject  of  the  former,  with  new  provisions,  it  will 
operate  as  a  repeal  of  the  former  act. 

United  States  v.  Tvnen,  158 

2.  Statutes  in  pari  materia  are  to  be  construed 
together,  and  repeals  by  implication  are  not 
favored  if  the  acts  can  reasonably  stand  together. 

Harrington  v.  United  States,  167 

8.  A  statute  is  impliedly  repealed  by  a  subse- 
quent statute  only  so  far  as  the  provisions  of  the 
subsequent  statute  are  repugnant  to  It,  or  so  far  as 
the  latter  statute,  making  new  provisions.  Is  plain- 
ly intended  as  a  substitute  for  it. 

United  States  v.  Henderson,  235 

4.  The  meanins  of  general  words  in  a  statute 
must  be  restricted  whenever  it  Is  found  necessary 
to  do  so  In  order  to  carry  out  the  legislative  inten- 
tion. 

Reiche  v.  Smythe,  566 

5.  Where  two  acts  of  Congress  are  in  pari  ma- 
teria, it  will  be  presumed  that  if  the  same  word 
be  used  in  both,  and  a  special  meaning  Is  given  It 
in  the  first  act,  it  was  intended  It  should  receive 
the  same  interpretation  in  the  latter  act 

Idem,  566 

6.  A  state  law  may  give  a  substantial  right  which 
may  be  enforced  in  the  proper  Federal  trlounal. 

Ex  parte  McNiel,  624 

7.  Statutory  requirements  intended  for  the  pro- 
tection of  the  citizen  and  to  prevent  a  sacrifice  of 
bis  property  are  not  directory,  but  mandatory.  The 
power  of  the  ofllcer  in  such  cases  is  limited  by  the 
manner  and  conditions  prescribed  for  Its  exercise. 

French  v.  Edwards,  702 

STREETS. 

See  Taxes  and  Tax  Sales,  18. 

SUPERSEDEAS. 

See  Appeal  and  Ebbob,  Pbacticb  oh. 

JUBISDICTION,   23. 

SURVEYS. 

See  Lands,  1,  17,  22-24. 

TAXES  AND  TAX  SAI.ES. 

see  Pleading,  6. 

1.  A  bill  in  equity  to  restrain  the  collection  of  a 
tax  will  not  be  sustained,  on  the  ground  alone  that 
the  tax  was  Illegal. 

Dows  V.  Chicago,  65 

2.  It  must  appear,  in  addition,  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multiplicity  of 
suits,  or  produce  irreparable  Injury,  or  throw  a 
cloud  upon  the  title. 

Idem,  65 

3. 'A  suit  will  lie  pereonally  against  members  of 
a  city  council,  for  tneir  refusal  to  obey  a  writ  of 
mandamus  from  the  U.  S.  circuit  court  command- 
ing them  to  levy  a  tax  to  pay  Judgments  in  that 
court  against  the  city. 

Farr  v.  Thompson,  102 

4.  Congress  cannot  impose  a  tax  upon  the  salary 
of  a  Judicial  officer  of  a  state. 

Boffington  v.  Day,  122 

*  5.  Ferry-boats  belonging  to  an  Illinois  company, 
not  taxable  by  the  city  of  St.  Louis. 

St  Louis  V.  Ferry  Co.  192 

6.  The  act  of  July  20,  1868,  imposing  taxes  on 
distilled  spirits,  tobacco,  etc.,  applies  to  the  coun- 
try of  the  Cherokee  Nation  and  is  valid  notwith- 
standing the  treaty  with  that  nation. 

Boudinot  v.  United  SUtes.  227 

7.  A  state  may  tax  the  shares  of  stockholders  in 
national   banking   associations,   within   Its   limits. 

Vanslyke  v.  Wisconsin,  240 

Bagnall  y.  Wisconsin,  240 

60  049 
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8.  A  certUlcate  of  sale  of  public  lands  for  taxes 
fa  not  Told  or  InoperatiTe  because  signed  by  only 
two  or  three  commissioners. 

Cooley  ▼.  O'Connor,  446 

9.  The  act  of  1862  contemplates  a  certificate  of 
sale  of  land  for  taxes  In  cases  where  the  United 
States  becomes  the  purchaser. 

Idem,  446 

10.  The  Wisconsin  statute  of  Apr.  10,  1867,  that 
the  holder  of  a  certificate  of  tax  sale  should  give  no- 
tice to  whoever  might  be  found  In  possession  of  the 
land  before  taking  a  deed,  does  not  impair  the  obli- 
gation of  the  contract  made  at  the  sale. 

Curtis  V.  Whitney,  613 

11.  Goods  imported  from  a  foreign  country  are 
not  subject  to  state  taxation  while  remaining  in 
the  original  cases,  in  the  hands  of  the  importer, 
unbroken  and  unsold. 

Low  V.  Austin,  517 

12.  A  state  law,  chartering  a  company,  which 
provided  that  the  property  or  shares  of  the  com- 
pany shall  be  exempt  from  taxation,  constituted  a 
contract  between  the  state  and  the  company,  which 
is  violated  by  taxing  the  franchise  and  rolling 
stock  or.  shares  of  the  company. 

B.  Co.  V.  Reid,  568,  570 

13.  A  law  offering  to  all  persons  and  corporations 
a  bounty  for  salt  manufactured  in  the  state,  and 
exemption  from  taxation  of  the  property  used  in 
its  manufacture,  is  not  a  contract  in  such  a  sense 
that  it  cannot  be  repealed. 

Mfg.  Co.  V.  E.  Saginaw,  611 

14.  Such  a  law  is  nothing  but  a  bounty  law,  and 
may  at  any  time  be  altered,  amended  or  repealed. 

Idem,  611 

15.  A  tax  deed  executed  under  a  statute,  declar- 
ing that  such  deeds  should  be  prima  facie  evidence 
of  a  good  and  valid  title  in  the  grantee,  his  heirs 
and  assigns,  did  not  dispense  with  the  performance 
of  all  the  requirements  pre8cril)ed  by  law  for  the 
sale  of  the  lands.  It  only  shifted  ihe  burden  of 
the  proof  of  such  performance  from  the  party 
claiming  under  the  deed  to  the  party  attacking  it. 

^WUliams  v.  Klrtland,  683 

16.  The  provision  of  the  California  statute  that 
the  sheriff.  In  selling  property  upon  a  Judgment  re< 
covered  by  the  state  against  the  proper^,  for  de- 
linquent taxes,  shall  only  sell  the  smallest  quan- 
tity of « the  property  which  any  purchaser  will  take 
and  pay  the  Judgments  and  costs,  is  mandatory 
ui>on  the  ofllcer  and  not  directory  merely. 

French  v.  Eldwards,  702 

17.  The  deed  of  an  ofllcer  reciting  a  sale  of  prop- 
erty for  taxes,  to  the  highest  bidder,  when  he  was 
only  authorized  by  the  statute  to  sell  the  smallest 
quantity  of  the  property  which  any  one  would  take, 
and  pay  the  Judgment  and  costs,  is  void  on  its  face. 

Idem,  702 

18.  Congress  may  authorise  Washington  city  to 
assess  upon  the  adjacent  proprietors  of  lots,  the  ex- 
pense 01  repairing  streets  with  a  new  and  different 
pavement,  or  of  repairing  an  old  one. 

Willard  v.  Presbury,  719 

19.  Where,  under  the  act  of  1863,  in  regard  to 
tax  sales  a  person  bid  a  sum  sufficient  to  pay  the 
tax,  interest  and  costs,  the  commissioner  is  not 
bound  to  make  the  land  bring  two  thirds  its  value. 

Turner  v.  Smith,  724 

20.  The  statute  does  not  require  the  tax  commis- 
sioner to  hunt  up  the  owner  nor  to  make  the  tax 
out  of  personal  property. 

Idem.  724 

21.  A  rent  charge  was  cut  off  and  destroyed  by 
the  tax  sale. 

Idem,  724 

22.  An  appeal  to  the  commissioner  of  internal 
revenue  from  an  assessment  Is  a  condition  pre- 
cedent to  an  action  for  the  recovery  of  taxes  paid, 
but  not  to  any  other  action. 

Brskinc  v.  Hohnbach,  745 

28.  The  assessment,  duly  certified,  is  the  collect- 
or's authority  to  proceed,  and  If  regular  on  Its  face 
and  issued  by  a  tribunal  having  Jurisdiction  of  the 
subject-matter,  constitutes  his  protection. 

Idem,  745 
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2.  A  chancery  case  in  the  territorial  courts  of 
Montana  should  have  been  tried  by  the  modes  of 
proceeding  known  to  courts  of  equity. 

Idem,  223 


See  Legal  Tbndeh  Acts,  1-4. 

TEBBITORIES. 

1.  The  legislature  of  Montana  territory  has  no 
power  to  pass  any  law  which  shall  deprive  the  su- 
preme and  district  courts  of  the  territory  of  chan- 
cery as  well  as  common-law  Jurisdiction. 

Dunphy  v.  Klelnschmldt,  228 

950 


1.  A  company  lias  not  an  exclusive  right  to  the 
use  of  the  words  ''Lackawanna  coal,"  as  a  distinc- 
tive name  or  trade-mark  for  the  coal  mined  by  it. 

Canal  Co.  v.  Clark,  581 

2.  Where  rights  to  the  exclusive  use  of  the  trade- 
mark are  invaded,  the  essence  of  the  wrong  con- 
sists in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  as  those  of  another. 

Idem^  581 

3.  One  has  no  right  to  appropriate  geographical 
names  as  a  trade-mark,  so  as  to  restrain  oiher  pro- 
ducers of  similar  products  in  the  same  place,  from 
the  use  of  those  words  in  describing  their  goods. 

Idem,  581 

Mem.  For  valuable  discussion  of  this  subject  see 
argument  of  counsel  in 

Gorham  Mfg.  Co.  v.  White,  731 

TREATIES. 

1.  Louisiana,  as  ceded  to  the  United  States  In 
1803,  embraced  the  terrltorV  between  the  Missis- 
sippi and  Perdido  rivers. 

United  States  v.  Lynde,  230 

2.  The  treaty  of  1819  confirmed  grants  of  land 
made  in  the  Floridas,  east  of  the  Perdido ;  but  not 
those  made  to  the  west  of  that  river,  unless  made 
to  actual  settlers  or  made  before  the  treaty  of  St. 
Ildefonso  went  into  effect. 

Idem,  230 

TRESPASS. 

See  Consignment,  2. 

TRUSTS  AKD  TRUSTEES. 

See  Actions,  3. 

MOBTOAOBS,   4,   14,   16. 

1.  Where  the  cashier  of  a  bank  used  money  of 
the  bank  to  purchase  real  estate,  the  title  of  which 
was  taken  to  his  wife,  the  real  estate  will  be  de- 
creed to  be  sold,  at  the  suit  of  the  bank,  to  repay 
the  money. 

Mann  v.  Bk.  188 

2.  To  permit  a  mercantile  firm,  of  which  the  ad- 
ministrator is  a  partner,  to  take  the  assets  of  the 
decedent's  estate  into  its  possession  and  to  share 
in  the  disposition  of  them,  is  a  gross  breach  of 
trust  by  the  administrator. 

Forsyth  v.  Woods,  207 

8.  The  mere  making -of  a  trust  deed,  without  any 
acceptance,  express  or  implied,  by  the  trustees,  u 
not  sufficient  to  vest  in  the  trustee.  tSie  title  to  the 
land,  and  parol  proof  Is  admissible  to  show  that 
the  trust  was  never  accepted. 

Armstrong  v.  Morrill,  765 

4.  In  a  state  where  the  law  allows  ten  per  cent 
per  annum  interest,  a  decree  will  not  be  reversed 
because  it  allows  agaiust  a  fraudulent  administra- 
tor eight  per  cent  interest  with  annual  rests. 

Hook  V.  Payne,  887 

UNITED  STATES. 

1.  A  money  Judgment  can  be  rendered  asainst 
the  United  States  by  the  court  of  claims  and  by  no 
other  court 

Case  V.  Terrell  134 

2.  The  Comptroller  of  the  Currency  cannot  sub- 
mit the  rights  of  the  government  to  litigation  In 
any  court,  without  some  express  provision  of  law. 

Idem,  134 

U.  S.  COURTS. 

See  Evidence;  9. 

USAGE. 

1.  Custom  or  usage  may  be  received  to  ascertain 
and  explain  the  meaning  and  intention  of  the  par- 
ties to  a  contract,  whether  written  or  parol,  the 
meaning  of  which  could  not  be  ascertained  without 
the  aid  of  such  extrinsic,  evidence,  where  the  par- 
ties knew  of  the  existence  of  the  custom  or  usage 
and  contracted  with  reference  to  it 

Robinson  v.  United  States,  653 

2.  Parties  who  contract  on  a  subject-matter  con- 
cerning which  known  usages  prevail,  by  implica- 
tion incorporate  them  into  their  agreemenoi,  tf 
nothing  is  said  to  the  contrary. 

Idem,  653 

8.  Usage  may  be  proved,  by  a  single  witness  who 

78,  70,  80,  81  U.  8. 


General  Iin)BZ. 
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hms  fall  knowledge  and  a  Ions  tzpertonce  on  the 
■object 

Idem,  658 

U8UBT. 

1.  Usury  In  a  oond  U  goyemed  by  the  place 
where  payable. 

B.  Co.  T.  Bk.  88S 

2.  A  law  against  osory  on  loans  will  not  prevent 
the  purchase  of  securities  at  any  price. 

Idem,  885 

3.  Whether  the  transaction  is  a  purchase  of  se- 
nirltles  or  a  loan  of  money,  is  a  qumlon  of  fact 

Idem,  885 

4.  By  the  law  of  New  York  a  corporation  cannot 
^lead  usury  to  a  bond  payable  in  that  state. 

Idem,  885 

5.  It  ts  not  usury  to  fix  as  the  rate  of  interest 
that  allowed  at  the  place  of  performance  of  a  con- 
tract 

Peyton  t.  Helnekin,  679 

6.  Charge  for  money  paid  by  commission  mer- 
chants for  Insurance  is  not  nsimous. 

Idem,  679 

VENDOR  AND  VENDEE. 

See  Wills,  3,  4. 

VESTED  RIGHTS. 

A  party  has  no  vested  right  in  a  remedy  under  an 
ict  of  Congress  to  prevent  Congress  from  modify- 
ing it  or  adalng  new  conditions  to  its  exercise. 

Brainard  v.  Hubbard,  272 

WAR. 

1.  Enemy  creditors  cannot  prosecute  their  claims 
m  time  of  war,  but  the  restoration  of  peace  re- 
moves the  disability. 

Lew  V.  Stewart  86 

2.  The  proclamation  of  intended  blockade  by  the 
President  gives  the  date  when  the  Civil  War  began 
VVaix.  11,  12,  13,  14. 


and  the  proclamation  that  the  war  had  closed  gives 
the  date  of  its  ending. 

Freeborn  v.  The  Protector,  463 

8.  The  war  did  not  begin  or  close  at  the  same 
time  in  all  the  states.  Different  dates  of  its  be- 
ginning and  closing  in  the  different  states  given. 

Idem,  463 

4.  The  treasury  regulation  forbidding  all  trans- 

Sortation  of  coin  or  bullion  to  any  state  or  section 
eclared  by  the  President's  proclamation  to  be  in 
insurrection,  was  valid. 

Gay  V.  United  States,  606 

WASHINGTON  CITT. 

See  Taxes  and  Tax  Sales,  18. 

wnx. 

1.  Where  the  testatrix  made  her  last  will   in 
which  she  bequeaths  certificates  that  are  in  the 
hands  of  her  brother,  certificates  as  to  the  bounty  • 
lands   in  the  hands  of  the  register  of  the  land 
office  are  not  Included  in  such  bequest. 

EJdmondson  v.  Bloomshire.  44 

2.  A  probate  in  Louisiana  of  tne  will  of  a  person 
who  died  domiciled  In  New  York  is  valid  until  set 
aside  in  the  Louisiana  court,  though  the  probate 
of  the  will  in  New  York  has  been  reversed  in  the 
supreme  court  of  that  state  on  which  the  Louisiana 
probate  was  founded. 

Foulke  V.  Zimmerman,  785 

3.  Purchaser  from  the  devisee  of  such  will  of 
real  estate  in  Louisiana  while  the  order  of  the 
Louisiana  court  establishing  the  will  remains  in 
force,  is  an  innocent  purchaser,  and  is  not  affected 
by  a  subject  order  setting  aside  the  will,  to  which 
he  is  not  a  party. 

Idem,  785 

4.  Such  an  order,  founded  on  a  Judgment  in  New 
York  declaring  the  will  void,  obtained  by  collusion 
between  the  devisee  under  the  will  and  the  heirs 
at  law,  cannot  affect  the  purchaser  from  the 
devisee,  made  in  good  faith  before  such  judgment. 

Idem,  785 
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